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BUILDING  CONTRACTS.  (For  a  specific  treatment  of  building  contracts, 
i.  e.,  contracts  to  erect  houses,  see  the  title  Working  CONTRACTS  ;  and  see  the 
title  Architects,  vol.  2,  p.  815.  For  general  principles,  see  generally  the 
title  CONTRACTS,  and  the  cross-references  given  from  that  title.  For  special 
building  contracts,  such  as  ships,  railroads,  etc.,  see  such  specific  titles  as 
Ships  and  Shipping;  Railroads,  etc.  As  to  whether  a  contract  to  build 
constitutes  a  sale,  see  the  title  Sales.)  —  A  building  or  working  contract  is 
one  under  which  work  or  labor  is  to  be  performed  in  the  erection,  construction, 
or  repairing  of  some  edifice,  structure,  or  other  work.  As  in  all  other  con- 
tracts, there  must  be  a  proposal  and  acceptance  —  an  agreement  of  mind  — 
and  a  valuable  consideration.1 


1.  Talmadge  v.  Spofford,  41  N.  Y.  Super.  Ct. 
428. 

Consideration.  (See  also  the  title  Considera- 
tion.)—  A  promise  by  a  building  contractor  to 
put  another  coat  of  oil  on  the  inside  of  a  house, 
made  after  he  had  fully  complied  with  his  con- 
tract, and  without  any  additional  considera- 
tion, is  a  mere  gratuity;  and  his  failure  to  put 
on  the  additional  coat  will  not  preclude  him 
from  recovering  the  full  amount  due  under  the 
contract.    Widiman  v.  Brown,  83  Mich.  241. 

Same  —  Building  on  Land  of  Another. —  A  con- 
tract by  which  a  party  building  a  house  for  his 
own  occupancy  upon  the  land  of  another  is  to 
receive,  on  surrender  of  the  house  to  the  owner 
of  the  land,  the  cost  of  the  materials  used  in 
its  construction,  is  not  void  for  want  of  con- 
sideration. Stevenson  v.  Robertson,  55  Iowa 
689. 

Same  —  Church.  —  A  joint  contract  was  made 
by  two  persons  to  erect  a  church,  at  a  certain 
price,  which  contract  was  by  them  abandoned. 
They  then  entered  into  an  agreement  with  one 
of  the  building  committee,  in  his  own  right, 
to  erect  the  church,  at  the  same  price,  and  he 
to  pay  the  additional  actual  cost,  and  it  was 
held  that  this  contract  was  founded  on  a  good 
consideration,  and  would  sustain  an  action. 
Morrison  v.  Heath,  n  Vt.  610. 

Same  —  Railroads.  —  Contractors  to  grade  the 
roadbed  of  a  certain  railway  sublet  a  portion 
of  their  contract  to  one  D.,  who  was  insolv- 
ent and  took  the  contract  for  less  than  cost. 
The  contractors,  finding  that  the  amount  due 
for  labor  exceeded  the  estimates,  and  to  pre- 
vent the  filing  of  liens  against  the  railway, 
which  they  had  agreed  to  prevent,  demanded 
5  C.  of  L.— 1 


and  obtained  from  D.  the  pay-rolls,  and  under- 
took to  pay  the  hands  employed  by  him.  It 
was  held  that  they  were  liable  to  the  full 
amount  of  their  wages  to  such  hands,  since  the 
prevention  of  liens  was  a  sufficient  considera- 
tion for  their  agreement.  Carlile  v.  Dauchy, 
26  Neb.  337. 

The  agreement  of  a  railroad  construction 
company  to  commute  its  contract  rate  of  com- 
pensation for  finished  work  to  a  lower  rate, 
because  of  the  work  not  being  completed  as 
agreed,  in  consideration  of  which  the  other 
party  consented  to  accept  the  work  in  its  un- 
finished condition,  afforded  a  sufficient  consid- 
eration to  sustain  the  stipulated  reduction. 
Fitzgerald  v.  Fitzgerald  Constr.  Co.  (Neb. 
1894),  59  N.  W.  Rep.  838. 

Written  Agreement.  —  A  mere  schedule  of 
prices  for  work  and  materials,  signed  by  the 
parties,  is  not  a  written  agreement  to  erect 
a  building.  Eyser  v.  Weissberger,  2  Iowa 
463- 

Assent.  —  Where  one  party  to  a  contract  so 
conducts  himself,  at  the  time  he  executes  it,  as 
to  lead  a  reasonable  man  to  believe  that  he 
understands  and  assents  to  its  terms,  and  the 
other  party,  so  believing,  executes  and  per- 
forms it  on  his  part,  the  former  is  precluded 
from  asserting  that  he  did  not  so  understand 
and  assent,  and  is  bound  by  it.  Phillip  v. 
Gallant,  62  N.  Y.  256. 

Delivery  of  Contract.  —  Where  the  contract 
was  signed  and  left  with  the  architect,  who 
held  it  for  the  benefit  of  both  parties,  this  was 
held  to  be  a  sufficient  delivery.  Coey  v.  Leh- 
man, 79  111.  177;  Blanchard  v.  Blackstone,  102 
Mass.  343. 
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CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  titles  CONDITIONS ;  COVENANTS  ;  EASEMENTS ;  EQUITY ; 
ESTATES  ;  ILLEGAL  CONTRACTS  ;  INJUNCTION ;  LANDLORD 
AND  TENANT;  LEASE;  LIGHT  AND  AIR  ;  NUISANCES ;  SPE- 
CIFIC PERFORMANCE. 

I.  Introductory.  —  This  title  deals  with  the  nature  and  enforcement  of  the 
restrictions  upon  the  use  and  enjoyment  of  real  property  in  the  hands  of 
owners  thereof,  which  are  frequently  created  by  agreement  for  a  limited  or 
unlimited  period  for  the  benefit  of  other  contiguous  property,  or  for  the  per- 
sonal benefit  of  the  owner  of  such  contiguous  property.  These  restrictions 
are  to  the  effect  that  the  whole  or  a  definite  portion  of  the  premises  shall  be 
occupied  only  in  a  specified  manner,  or  be  devoted  only  to  specified  uses,  or 
shall  have  only  specified  structures  or  none  erected  upon  them,  and  they  usu- 
ally arise  where  a  tract  of  land,  the  title  to  which  is  in  one  owner,  is  divided 
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into  two  or  more  parcels,  and  the  ownership  thereof  becomes  vested  in  different 
owners  by  the  sale  of  all  or  some  of  the  parts.  Where  a  part  only  is  sold, 
either  the  part  sold  or  the  part  retained  may,  by  agreement,  be  made  subject 
to  a  restriction  in  favor  of  the  other  part,  or  of  the  owner  thereof,  or  the  two 
parts  maybe  made  mutually  servient  and  dominant;  and  where  the  whole 
tract  is  sold  in  lots,  a  restriction  may  be  imposed  on  each  lot  in  favor  of  all  the 
others.  Such  a  restriction  may  also  be  created  by  mutual  agreement  between 
the  owners  of  contiguous  parcels  of  land. 

II.  Creation  and  Nature  —  1.  Method  of  Creation  —  in  Equity.  —  Restrictions 
limiting  the  use  of  land  are  recognized  and  enforced  in  equity  upon  principles 
hereafter  stated,  without  regard  to  the  manner  of  their  creation.  They  may 
be  created  by  reservation  in  a  conveyance,  by  a  condition  annexed  to  a  grant, 
by  a  covenant,  or  even  by  a  parol  agreement  of  the  grantees.1 

At  Law,  however,  these  restrictions,  although  undoubtedly,  where  not  op- 
posed to  public  policy,  enforceable  as  contracts  between  the  immediate  parties,2 
could  not  be  enforced  by  or  against  assignees,  unless  created  in  such  form  as 
to  constitute  covenants,  or  conditions,  or  easements.3 

Where  an  Estate  is  Limited  on  Conditions  Subsequent,  SO  as  to  terminate  when  certain 
uses  are  made  of  the  premises,  a  forfeiture  may  be  enforced  at  law,  where  the 
condition  is  not  opposed  to  public  policy,  and  the  condition  is  clearly  expressed.4 

2.  Whether  Restrictive  Covenants  Run  with  Land.  —  When  building  restric- 
tions and  restrictions  upon  the  use  of  land  are  created  by  covenant,  the  ques- 
tion arises  whether  the  covenant  runs  with  the  land  at  law. 


1.  Enforced  in  Equity  though  Created  by 
Parol.  —  Tallmadge  v.  East  River  Bank,  26  N. 
Y.  105;  Columbia  College  v.  Lynch,  70  N.  Y. 
447;  Lewis  v.  Gollner,  129  N.  Y.  227,  27  Am. 
St.  Rep.  516.  The  case  last  cited  was  an  ex- 
treme and  peculiar  one.  G.,  who  was  a 
builder  of  tenement-houses,  entered  into  a 
contract  for  the  purchase  of  a  lot  to  be  used 
for  the  erection  of  a  tenement-house  in  a  neigh- 
borhood occupied  by  private  residences  of  a 
superior  character.  The  neighboring  resi- 
dents, in  order  to  prevent  the  erection  of  the 
tenement-house,  took  an  assignment  of  G.'s 
contract  for  the  purchase  of  the  lot,  giving  him 
a  large  advance  upon  the  purchase-price  agreed 
to  be  paid  by  him,  he  orally  agreeing  that  he 
would  not  construct  any  flats  in  the  immediate 
neighborhood,  or  trouble  the  neighboring  resi- 
dents any  more.  G.  afterwards  bought  another 
lot  in  the  same  neighborhood,  assigned  the 
title  therein  to  his  wife,  and  then,  as  her 
agent,  proceeded  to  construct  a  tenement- 
house  thereon.  It  was  held,  that  the  oral 
agreement  entered  into  by  G.  at  the  time  of  his 
transfer  of  the  first  lot  created  an  equity  for 
the  benefit  of  the  neighboring  residents,  which 
attached  to  the  second  lot  at  the  time  of  its 
purchase  by  him,  and  ran  with  the  second  lot 
in  equity  in  the  hands  of  assignees  or  pur- 
chasers who  took  with  notice,  and  that,  the 
wife  being  such  an  assignee,  the  erection 
might  be  restrained. 

New  Hampshire  —  Must  be  Created  by  Deed  or 
Prescription.  —  In  New  Hampshire  it  has  been 
held  that  a  building  restriction  cannot  be  an- 
nexed by  parol  to  a  grant  of  property;  it  is  an 
easement,  and  can  only  be  created  by  deed  or 
by  prescription,  which  presupposes  a  grant. 
Tibbetts  v.  Tibbetts,  66  N.  H.  360. 

Deed  Poll.  —  A  restriction  upon  land  granted 
may  be  created  by  covenant  in  a  deed  poll,  the 
acceptance  being  equivalent   to   an  express 


agreement  on  the  part  of  the  grantee  to  perform 
the  covenant  therein.  Atlantic  Dock  Co.  v. 
Leavitt,  50  Barb.  (N.  Y.)  135;  Newell  v.  Hill, 
2  Met.  (Mass.)  180;  Burbank  v.  Pillsbury,  4S 
N.  H.  475,  97  Am.  Dec.  633. 

Covenant  by  Husband  as  to  Wife's  Lands.  —  A 
restrictive  covenant  entered  into  by  a  husband 
concerning  land,  the  title  to  which  is  in  his 
wife,  in  the  absence  of  evidence  that  she  has 
recognized  or  adopted  it,  is  binding  upon  the 
husband  during  the  joint  lives  of  himself  and 
wife,  but  does  not  bind  the  land  thereafter,  and 
upon  his  death  his  covenant  ceases  to  run. 
Bradley  v.  Walker,  138  N.  Y.  291. 

2.  In  Whitney  v.  Union  R.  Co.,  11  Gray 
(Mass.)  359,  71  Am.  Dec.  715,  Bigelow,  J.,  said 
there  cannot  "  be  any  doubt  that  in  whatever 
form  such  a  restraint  is  placed  on  real  estate 
by  the  terms  of  a  grant,  whether  it  is  in  the 
technical  form  of  a  condition  or  covenant,  or 
of  a  reservation  or  exception  in  the  deed,  or 
by  words  which  give  to  the  acceptance  of  the 
deed  by  the  grantee  the  force  and  effect  ot 
a  parol  agreement,  it  is  binding  as  between 
the  grantor  and  the  immediate  grantee,  and  can 
be  enforced  against  him  by  suitable  process, 
both  in  law  and  equity." 

3.  See  the  titles  Conditions;  Covenants; 
Easements;  Frauds,  Statute  of. 

4.  Restrictions  Involving  Forfeitures  Enforced 
at  Law.  —  Collins  Mfg.  Co.  v.  Marcy,  25  Conn. 
242;  Warner  v.  Bennett,  31  Conn.  468;  Gray- 
s'. Blanchard,  8  Pick.  (Mass.)  284;  Langley  v. 
Chapin,  134  Mass.  82;  Plumb  v.  Tubbs,  41 
N.  Y.  442. 

As  to  the  construction  of  clauses  in  deeds 
creating  conditions,  see  the  title  Conditions. 

A  restriction  upon  the  use  of  premises,  in 
the  form  of  a  condition  subsequent,  has  beerc 
held  to  run  with  the  land  until  broken. 
O'Brien  v.  Wetherell,  14  Kan.  616,  distinguish- 
ing Harsha  v.  Reid,  45  N.  Y.  415. 
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Burden  of  Covenant.  —  As  almost  all  the  reported  cases  deal  with  the  enforce- 
ment of  these  restrictions  in  equity,  there  seems  to  be  no  authoritative  answer 
to  this  question,  at  least  with  regard  to  the  burden  of  such  covenants. 
A  covenant  in  a  lease  as  to  the  mode  in  which  a  house  is  to  be  kept  and  con- 
ducted has  been  said  to  run  with  the  land,1  and  a  covenant  against  building 
within  a  certain  distance  of  the  street  line  and  against  nuisances  will,  it  seems, 
if  inserted  in  a  lease  and  framed  to  bind  assignees,  run  with  the  land.8 

The  Benefit  of  a  Covenant  imposing  a  restriction  upon  the  grantor  for  the  benefit 
of  premises  conveyed,  has  been  held  to  touch  and  concern  the  land  conveyed, 
and  therefore  to  run  with  the  land  to  the  assignee  of  the  covenantee,  when 
the  performance  of  the  covenant  confers  a  direct  benefit  on  the  owner  of  the 
land  by  reason  of  his  ownership.3  The  general  subject  of  covenants  running 
with  land  will  be  treated  elsewhere  in  this  work.4 

3.  Restrictive  Agreements  Create  Rights  in  Nature  of  Easements.  —  The  rights 
created  by  restrictive  covenants  and  agreements  are  frequently  spoken  of  as 


1.  Wilkinson  v.  Rogers,  10  Jur.  N.  S.  5, 
where  Sir  John  Romilly,  M.  R.,  said  that  this 
had  been  settled  since  Spencer's  Case,  5  Coke 
16,  1  Smith's  L.  Cas.  *68,  evidently  considering 
such  a  covenant  as  governed  by  the  first  reso- 
lution in  that  case. 

A  covenant  by  a  vendee  of  lands,  not  nam- 
ing his  assigns,  that  no  building  erected  or  to 
be  erected  on  the  premises  conveyed  should  be 
used  as  a  beer-shop,  has  been  held  not  to  run 
with  the  land.  Wilson  v.  Hart,  L.  R.  1  Ch. 
463,  2  H.  &  M.  551. 

This  covenant,  it  will  be  noticed,  was  not 
contained  in  a  lease,  and  concerned  things  not 
in  esse,  as  well  as  things  in  esse.  See  the  dis- 
tinction in  Spencer's  Case,  5  Coke  17,  1  Smith's 
L.  Cas.  68,  between  covenants  extending  to 
things  in  esse,  and  those  not  in  esse  (doubted, 
however,  in  Minshull  v.  Oakes,  2  H.  &  N. 
793);  and  the  conclusion  of  the  editors  of 
Smith's  Leading  Cases  that  "  upon  the  whole, 
there  appears  to  be  no  authority  which  is 
decided  apart  from  the  doctrine  of  notice  that 
the  burden  of  a  covenant  will  run  with  the 
land  in  any  case,  except  that  of  landlord  and 
tenant."  Spencer's  Case,  1  Smith's  L.  Cas. 
68.  This  conclusion  is  approved  by  Lindley, 
L.  J.,  in  Austerberry  v.  Oldham,  29  Ch.  Div. 
782.  See  also  London,  etc.,  R.  Co.  v.  Gomm, 
20  Ch.  Div.  562.  But  compare  Burbank  v. 
Pillsbury,  48  N.  H.  475,  97  Am.  Dec.  633;  and 
see  the  title  Covenants. 

In  Renals  v.  Cowlishaw,  9  Ch.  Div.  125, 
Hall,  V.  C,  said:  "  It  is  now  well  settled 
that  the  burden  of  a  covenant  entered  into  by 
a  grantee  in  fee  for  himself,  his  heirs  and 
assigns,  although  not  running  with  the  land  at 
law  so  as  to  give  a  legal  remedy  against  the 
owner  thereof  for  the  time  being,  is  binding 
upon  the  owner  of  it  for  the  time  being,  in 
equity,  he  having  notice  thereof." 

2.  See  the  remark  of  Bryan,  J.,  in  the  dis- 
senting opinion  in  Peabody  Heights  Co.  v. 
Willson,  82  Md.  209. 

A  restrictive  covenant  to  have  a  certain  por- 
tion of  a  lot  demised  unbuilt  upon,  has  been 
recognized  at  law  as  creating  an  easement  by 
grant.    See  Greene  v.  Creighton,  7  R.  I.  1. 

3.  National  Union  Bank  v.  Segur,  39  N.  J.  L. 
173.  In  this  case,  S.  conveyed  lands  to  H.,  cove- 
nanting in  the  deed  not  to  engage  in  the  busi- 


ness of  banking  for  a  certain  period,  and  stipu- 
lating that  the  covenant  was  made  for  the 
benefit  of  H.  as  the  owner  of  the  land  con- 
veyed, and  was  to  attach  to  and  run  with  the 
same.  Upon  a  breach  of  the  covenant  by  S.,  it 
was  held  that  the  assignee  of  H.  might  main- 
tain an  action  at  law  against  S.  In  delivering 
the  opinion  of  the  court,  Beasley,  C.  J., 
pointed  out  the  distinction  in  public  policy  be- 
tween permitting  a  burden  to  be  annexed  to 
the  transfer  of  land  and  the  giving  to  a  benefit 
such  a  quality,  and  declared  that  "  when  the 
covenantor  has  been  the  party  sued,  and  the 
covenant  admittedly  relates  to  the  land,  the 
alienee  of  the  covenantee  being  the  plaintiff,  I 
think  no  considered  case  has  held  that  such  an 
action  was  not  maintainable,"  and  he  laid 
down  the  rule  that  a  covenant  touches  and 
concerns  land  within  the  meaning  of  the 
authorities  "  when  its  performance  confers  a 
direct  benefit  on  the  owner  of  land  bv  reason 
of  his  ownership."  In  regard  to  the  effect  of 
the  recital  in  the  deed  that  the  covenant  was  to 
run  with  the  land,  he  said:  "  Now,  while  it  is 
plain  that  a  mere  personal  covenant  cannot, 
by  the  agreement  of  parties,  have  its  nature 
so  altered  as  to  make  it  transmissible  with 
land,  nevertheless,  when  the  question  is 
whether  the  given  covenant  does  concern  cer- 
tain premises,  the  fact  that  such  parties  con- 
sider it  to  have  such  quality  should  be  potent 
on  a  decision  of  the  inquiry.  Since  these  par- 
ties must  manifestly  have  thought  that  the 
stipulation  in  question  gave  additional  value 
to  the  property,  why  and  on  what  ground 
should  the  court  declare  that  such  was  not  the 
case  ?  " 

In  Austerberry  v.  Oldham,  29  Ch.  Div.  750. 
it  was  held  that  the  benefit  of  a  covenant  to 
keep  open  a  road  adjoining  the  premises  of 
the  covenantee  did  not  pass  with  the  lands  to 
the  covenantee's  assignee.  The  court  seems 
to  have  entertained  some  doubt  upon  the  sub- 
ject, however,  and  Lindley.  Lord  Justice,  said 
that,  "  if  this  covenant  had  been  so  worded  as 
to  show  that  there  had  been  an  intention  to 
grant  him  some  particular  benefit  in  respect  of 
that  particular  part  of  his  land,  possibly  we 
might  have  said  that  the  benefit  of  the  cove- 
nant did  run  with  this  land." 

4.  See  the  title  Covenants. 
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easements;  and  while  the  method  of  creating  these  rights1  and  the  limits 
within  which  courts  of  equity  enforce  them,3  differentiate  them  from  ordinary 
easements,  yet  the  fact  that  courts  restrict  them  to  a  negative  character,3  and 
demand,  in  order  to  fasten  them  upon  land,  that  they  must  be  imposed  for 
the  advantage  of  other  neighboring  lands,  require,  in  a  word,  a  servient  and  a 
dominant  tenement,  brings  them  into  close  analogy  with  true  easements.4 
Nor  is  the  fact  that  they  are  created  by  covenant  a  negation  of  this  character, 
for  an  easement  may  be  created  by  words  of  covenant  as  well  as  by  words  of 
grant;5  and  it  is  not  necessary  that  the  rights  should  be  created  at  the  time 
that  the  dominant  or  servient  estate  is  conveyed.0  It  has  been  denied,  how- 
ever, that  these  rights  can  satisfactorily  be  considered  as  easements,7  and 
courts  of  equity  usually  speak  of  them  as  negative  or  equitable  easements, 
or  simply  as  equities  or  amenities.8 


1.  See  supra,  this  section,  Method  of  Creation. 

2.  See  infra,  this  title,  Enforcement  in  Equity. 

3.  See  infra,  this  title,  Enforcement  in  Equity 
—  Whether  Negative  Agreements  Only  Enforced. 

4.  While  almost  all  the  cases  lay  stress  upon, 
and  require  the  existence  of,  a  servient  and 
dominant  tenement  (see  infra,  this  title,  En- 
forcement in  Equity),  yet  a  covenant  restricting 
the  personal  action  of  a  grantor  of  lands  has 
been  held  to  be  enforceable  at  law  by  the 
assignee  of  the  grantee.  National  Union 
Bank  v.  Segur,  39  N.  J.  L.  173. 

And  in  Lewis  v.  Gollner,  129  N.  Y.  227,  26 
Am.  St.  Rep.  516,  it  was  held  that  where  A.  had 
bound  himself  by  an  agreement  in  the  nature 
of  a  building  restriction  in  favor  of  the  resi- 
dents of  a  certain  neighborhood,  the  agree- 
ment, where  so  understood  and  intended, 
would  attach  to  property  subsequently 
acquired  by  A.  in  the  same  neighborhood,  and 
the  burden  would  pass  with  the  land  so  subse- 
quently purchased  to  assignees  with  notice. 

5.  May  Be  Created  by  Words  of  Covenant. —  In 
Ladd  v.  Boston,  151  Mass.  585,  21  Am.  St.  Rep. 
481,  Holmes,  J.,  said:  "  The  right  to  have  land 
not  built  upon,  for  the  benefit  of  the  light,  air, 
etc.,  of  neighboring  land,  may  be  made  an 
easement  within  reasonable  limits  by  deed. 
Brooks  v.  Reynolds,  106  Mass.  31.  And  such 
an  easement  may  be  created  by  words  of  cove- 
nant, as  well  as  by  words  of  grant.  Hogan  v. 
Barry,  143  Mass.  538."  See  also  Rowbotham 
v.  Wilson,  8  H.  L.  Cas.  362;  and  the  title 
Easements. 

6.  Need  Not  Be  Created  with  Dominant  or  Ser- 
vient Estate. —  In  order  to  attach  an  easement 
to  the  dominant  estate,  it  is  not  necessary  that 
it  should  be  created  at  the  moment  when  either 
the  dominant  or  the  servient  estate  is  conveyed, 
if  the  purport  of  the  deed  is  to  create  an  ease- 
ment for  the  benefit  of  the  dominant  estate. 
Louisville,  etc.,  R.  Co.  v.  Koelle,  104  111.  455; 
Wetherell  v.  Brobst,  23  Iowa  586;  Ladd  v. 
Boston,  151  Mass.  585,  21  Am.  St.  Rep.  481. 
See  Lewis  v.  Gollner,  129  N.  Y.  227,  26  Am. 
St.  Rep.  516. 

The  Restriction  May  Be  Created  by  Mutual 
Covenants  between  the  owners  of  contiguous 
parcels.  Columbia  College  v.  Lynch,  70  N.  Y. 
440;  Wolfe  v.  Frost,  4  Sandf.  Ch.  (N.  Y.)  77. 

7.  Theory  that  Restrictions  Create  Easements 
Criticised.  —  In  De  Gray  v.  Monmouth  Beach 
Club  House  Co.,  50  N.  J.  Eq.  339,  Green,  V. 
C,  said:  "  In  New  York,  relief  seems  to  be 
granted  on  the  theory  that  the  covenant  creates 


an  easement  over  the  lands  of  the  covenantor 
for  the  benefit  of  all  other  lands  subject  to  the 
same  covenant.  Columbia  College  v.  Lynch, 
70  N.  Y.  440.  And  the  Massachusetts  decisions 
lean  in  the  same  direction.  Beals  v.  Case,  138 
Mass.  140.  While  cases  involving  light,  air, 
or  view,  might,  in  some  respects,  be  based  on 
the  doctrine  of  easements,  it  is  not  satisfactory 
when  it  comes  to  be  applied  to  covenants  as  to 
uses  to  which  buildings  are  to  be  put,  nor  could 
the  covenant,  if  it  created  an  easement,  be  sus- 
pended because  a  subsequent  purchaser  did 
not  buy  with  the  restrictions  of  the  covenant 
in  view.  But,  as  stated,  the  courts  in  England, 
as  well  as  our  own  court  of  errors  and  appeals, 
have  repudiated  the  idea  that  the  court  inter- 
feres on  the  ground  of  protecting  an  ease- 
ment." 

8.  Considered  as  Equitable  Easements  or  Equi- 
ties.—  Columbia  College  v.  Lynch,  70  N.  Y. 
447- 

In  Whitney  v.  Union  R.  Co.,  11  Gray  (Mass.) 
359,  71  Am.  Dec.  715,  such  restrictions  are 
spoken  of  "  as  creating  a  right  or  interest  in 
the  nature  of  an  incorporeal  hereditament  or 
easement  appurtenant  to  the  remaining  land 
belonging  to  the  grantor  at  the  time  of  the 
grant,  and  arising  out  of  and  attached  to  the 
land,  part  of  the  original  parcel,  conveyed  to 
the  grantee." 

Equitable  Easements.  —  The  rights  to  which 
agreements  of  this  nature  give  rise  are  some- 
times called  equitable  easements,  because  the 
agreements  are  such  as  cannot  technically  be 
construed  as  grants  in  law  of  easements. 
Western  v.  Macdermot,  L.  R.  1  Eq.  499,  L.  R. 
2  Ch.  72;  Kemp  v.  Sober,  I  Sim.  N.  S.  517. 
And  further  because  they  are  chiefly  within  the 
cognizance  of  courts  of  equity.  Parker  v. 
Nightingale,  6  Allen  (Mass.)  341,  S3  Am.  Dec. 
632;  St.  Andrew's  Lutheran  Church's  Appeal, 
67  Pa.  St.  512. 

Restrictive  Agreement  within  Recording  Acts.  — 
An  agreement  between  the  owners  of  contigu- 
ous lots  that  no  building  shall  be  erected 
thereon  within  a  certain  distance  of  the  street, 
is  a  conveyance  of  real  estate  within  the  mean- 
ing of  1  N.  Y.  Rev.  Stat.  1762,  §  38,  and  is 
not  entitled  to  record  unless  it  is  properly  ac- 
knowledged. Bradley  v.  Walker,  138  N.  Y. 
291,  reversing  59  N.  Y.  Super.  Ct.  334. 

Held  within  Statute  of  Frauds. —  In  Wolfe 
Frost,  4  Sandf.  Ch.  (N.  Y.)  77,  it  was  held  that 
an  agreement  between  the  owners  of  adjoining 
lots  that  if  one  would  build  a  certain  distance 
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4.  Restrictions  against  Public  Policy.  —  The  dominion  which  the  law  gives 
every  landowner  over  his  land  when  he  owns  it  in  fee,  invests  him  with  power, 
when  he  conveys  a  part,  to  impose  such  limitations  upon  its  use  as  will  pre- 
vent his  grantee  and  those  claiming  under  him  from  making  any  use  of  the 
part  conveyed  which  may  impair  the  value  of  the  part  retained.  The  only 
limitation  upon  this  power  is  that  it  must  be  exercised  reasonably,  and  with 
a  due  regard  to  public  policy.1  But  the  law  will  not  permit  the  burden  of 
unusual  and  fantastic  covenants  or  restrictions  creating  a  monopoly  to  be 
attached  to  lands,2  although  a  more  liberal  policy  is  pursued  in  allowing  bene- 
ficial covenants  to  pass  with  land.3 

5.  Constitute  an  Incumbrance  upon  Title.  —  A  building  restriction  constitutes 
an  incumbrance  upon  the  title,4  and  its  imposition  is  a  breach  of  the  cove- 
nant against  incumbrances.5 

III.  Extent  and  Character  of  Restriction — !.  Buildings  —  a.  Against 
Erection  of  Any  Structure.  —  A  restriction,  the  aim  of  which  is  to  pre- 
vent the  erection  of  any  structure  whatever  upon  the  land,  is  a  valid  restriction.6 


from  the  street  line,  the  other  would  do  the 
same,  conveyed  an  interest  in  the  lands,  and, 
unless  in  writing,  was  void  under  the  statute 
•of  frauds.  Later  cases,  however,  in  the  same 
■state,  have  frequently  enforced  merely  verbal 
restrictive  agreements. 

1.  Whitney  v.  Union  R.  Co.,  ir  Gray  (Mass.) 
359,  71  Am.  Dec.  715;  Coudert  v.  Sayre,  46  N. 
J.  Eq.  386. 

Unusual  and  Fantastic  Covenants.  —  In  Brewer 
■v.  Marshall,  19  N.  J.  Eq.  537,  97  Am.  Dec.  679, 
affirming  18  N.  J.  Eq.  338,  it  was  held  that 
where  a  vendor  of  real  estate  had  covenanted 
that  neither  he  nor  his  assigns  would  sell  any 
marl  from  the  premises  adjoining  the  tract 
conveyed,  equity  would  not  enjoin  the  alienee 
of  the  land  intended  to  be  burdened  by  such 
covenant  from  so  selling  marl.  In  this  case, 
Beasley,  C.  J.,  said  that,  to  enforce  this  cove- 
nant between  the  parties  would  establish  a  prin- 
ciple which  must  inevitably  overturn,  by  the 
application  of  equitable  principles,  the  entire 
•doctrine  which  prevails  in  courts  of  law  that 
covenants,  as  a  general  thing,  will  not  run  as 
a  burden  upon  land,  and  that  thus  incidents 
•could  be  annexed  to  land  as  multiform  and  as 
innumerable  as  human  caprice,  and  he  quoted 
the  following  passage  from  the  opinion  of  Lord 
Brougham,  in  Keppell  v.  Bailey,  2  Myl.  &  K. 
517:  "  Every  close,  every  messuage,  might  thus 
be  held  in  a  different  fashion,  and  it  would  be 
hardly  possible  to  know  what  rights  the  acqui- 
sition of  any  parcel  conferred,  or  vyhat  obliga- 
tions it  imposed."  See  also  Norcross  v.  James, 
140  Mass.  188. 

But  where  the  owner  of  certain  lands  con- 
taining deposits  of  building  sand  sold  a  portion 
thereof,  subject  to  a  covenant  that  the  vendee 
should  not  sell  any  sand  off  the  parcel,  it  was 
held  that  the  vendor  might  enforce  the  cove- 
nant against  an  assignee  of  the  vendee  who 
took  with  notice  thereof.  Hodge  v.  Sloan,  107 
N.  Y.  244,  1  Am.  St.  Rep.  816,  distinguishing 
Brewer  v.  Marshall,  19  N.  J.  Eq.  537,  97  Am. 
Dec.  679. 

2.  Where  premises  can  only  be  used  for 
trade  or  commercial  purposes,  a  restriction 
against  such  use  makes  the  covenant  void  as 
against  public  policy.  Diamond  Match  Co.  v. 
JRoeber,  106  N.  Y.  473,  60  Am.  Rep.  464. 


3.  National  Union  Bank  v.  Segur,  39  N.  J 
L.  173- 

4.  Reynolds  v.  Cleary,  61  Hun  (N.  Y.)  592; 
Riggs  v.  Pursell,  74  N.  Y.  370;  Wetmore  v. 
Bruce,  118  N.  Y.  319;  Clement  v.  Burtis,  121 
N.  Y.  708,  31  N.  Y.  St.  Rep.  902. 

5.  Restrictive  Covenant  Creates  Incumbrance  on 
Title.  —  Kramer  v.  Carter,  136  Mass.  504; 
Jeffries  v.  Jeffries,  117  Mass.  184;  Irving  v. 
Campbell,  121  N.  Y.  353;  Moore  v.  Williams, 
115  N.  Y.  586,  21  Am.  St.  Rep.  844;  Greene  v. 
Creighton,  7  R.  I.  1. 

In  actions  between  vendor  and  purchaser 
for  specific  performance,  the  court  will  not 
compel  an  unwilling  purchaser  to  accept  a  title 
so  encumbered,  even  in  cases  where  it  would 
refuse  to  enforce  observance  of  the  covenant 
by  injunction.  Columbia  College  v.  Thacher, 
87  N.  Y.  311. 

In  such  actions  no  evidence  can  be  received 
as  to  whether  the  covenant  is  beneficial  or 
otherwise.  Kountze  v.  Helmuth,  67  Hun  (N. 
Y.)  347.  Whether  a  purchaser  should  be  per- 
mitted to  deduct  liquidated  damages  from  his 
purchase-money  where  such  liquidated  dam- 
ages are  introduced  in  the  covenant,  quare. 
Fourth  Presbyterian  Church  v.  Steiner,  79 
Hun  (N.  Y.)  314. 

But  where  the  restriction  is  an  advantage 
rather  than  a  detriment,  and  the  special  dam- 
age claimed  by  the  plaintiff  is  neither  the  actual 
nor  proximate  consequence  of  the  existence  of 
the  incumbrance,  nominal  damages  only  can 
be  recovered.    Greene  v.  Creighton,  7  R.  I.  I. 

6.  Covenant  against  Any  Building.  —  A  cove- 
nant that  no  building  whatever  should  at  any 
time  be  erected  on  a  certain  piece  of  land  is 
valid.  Mann  v.  Stephens,  15  Sim.  377;  Brooks 
v.  Reynolds,  106  Mass.  31. 

Trellis-work  Screen  Is  a  Building.  —  A  cove- 
nant not  to  erect  any  building  except  a  stable  or 
coach  house  is  violated  by  erecting  along  a 
division  fence  an  open  trellis-work  screen  fiftv- 
ei^ht  feet  long  and  twelve  feet  high,  which  in- 
terferes to  some  extent  with  the  light  flowing 
to  the  ground  floor  windows  of  the  neighbor- 
ing premises.  Wood  v.  Cooper,  (1894)  3  Ch.  671. 

Erecting  Switch-back  Railroad.  —  A  covenant 
by  a  vendee  that  no  operative  machinery  shall 
be  fixed  or  fastened,  and  that  no  hut,  tent,  etc., 
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b.  Style,  Cost,  Material,  and  Height  of  Structure. — Agree- 
ments sometimes  found  are  those  relating  to  the  style  of  architecture,  the  cost 
of  the  structure,  the  material  of  construction,  and  the  height  of  the  building.1 

c.  Position  on  Lot  or  Distance  from  Street.  —  Other  covenants  and 
conditions  define  the  position  the  structure  must  occupy  upon  the  land,  or 
limit  the  distance  from  the  street  within  which  it  shall  be  built.* 

Projecting  Porches,  Windows,  Etc.  —  The  general  rule  is  that  a  violation  occurs  when 
the  covenant  provides  that  the  building  shall  not  be  within  a  certain  number 
of  feet  from  the  street,  although  the  line  of  the  main  building  is  erected  at 
the  proper  distance,  if  a  porch,  bay  window,  or  other  projection  is  built  within 
the  specified  number  of  feet.3 


or  other  chattel  should  be  erected  or  allowed 
to  remain,  on  the  land  conveyed,  is  broken  if 
the  vendee  erect  a  "  switch-back  railway  "  on 
the  land.  Chamberlayn  v.  Collins,  9  Reports 
311. 

1.  Prohibiting  Windows  in  a  Certain  Wall. — 

Thus  a  condition  not  to  build  any  windows  in 
the  wall  of  a  house  was  held  good.  Gray  v. 
Blanchard,  8  Pick.  (Mass.)  284. 

Covenant  for  Dwelling-Houses  of  a  Certain 
Cost.  —  A  covenant  that  no  buildings  shall  be 
erected  other  than  dwellings  with  necessary 
outbuildings,  to  cost  not  less  than  $2,000  each, 
is  good.    Blakemore  v.  Stanley,  159  Mass.  6. 

A  covenant  fixing  the  price  that  all  buildings 
on  certain  land  shall  cost  is  apparently  good. 
Page  v.  Murray,  46  N.  J.  Eq.  325;  Bowes  v. 
Law,  L.  R.  9  Eq.  636,  39  L.  J.  Ch.  483. 

Houses  to  Be  of  Designated  Material.  —  A  con- 
dition that  the  walls  of  buildings  shall  not  be 
of  any  other  material  than  brick,  iron  or  stone, 
is  good.    Keening  v.  Ayling,  126  Mass.  404. 

A  condition  that  any  building  which  shall 
be  erected  shall  have  a  stuccoed  front  and 
slated  roof  is  good.  Foster  v.  Fraser,  (1893)  3 
Ch.  158. 

Bestrictions  as  to  Height  of  Building.  —  Where 
a  deed  contained  the  condition  that"  no  build- 
ings which  may  be  erected  on  said  lot  shall  be 
less  than  three  stories  in  height,"  it  was  held 
that  the  condition  was  good.  Keening  v.  Ayl- 
ing, 126  Mass.  404.  See  Thruston  v.  Minke, 
32  Md.  487. 

A  covenant  not  to  erect  any  building  of  a 
greater  height  than  ten  feet  is  valid.  Landell 
•v.  Hamilton,  177  Pa.  St.  23. 

A  lease  providing  that  no  obstruction  higher 
than  six  feet  shall  be  placed  in  such  manner  as 
to  obstruct  light  to  the  premises,  prohibits  any 
obstruction  higher  than  six  feet,  in  any  direc- 
tion from  the  premises,  which  would  obstruct 
light  to  them.  Keating  v.  Springer,  146  111. 
481,  37  Am.  St.  Rep.  175. 

2.  Distance  from  Street.  —  Linzee  v.  Mixer, 
101  Mass.  512;  Skinner  v.  Shepard,  130  Mass. 
180;  Sanborn  v.  Rice,  129  Mass.  387;  Hamlen 
v.  Werner,  144  Mass.  396;  Peck  v.  Conway, 
119  Mass.  546. 

Refers  to  Street  as  Existing.  —  Such  a  restric- 
tion refers  to  the  street  as  existing  at  the  time 
the  restriction  is  imposed,  and  not  to  it  as  sub- 
sequently altered  by  public  authority.  Tobey 
v.  Moore,  130  Mass.  448. 

Building  Brick  Wall  on  Line  of  Street.  —  A  re- 
striction in  a  deed  of  land  that  no  building 
should  be  erected  thereon  within  ten  feet  of  the 
street  is  not  violated  by  the  erection  of  a  brick 
wall  six  feet  high,  to  be  used  as  a  fence  on  the 


line  of  the  street.  Nowell  v.  Boston  Academy, 
130  Mass.  209.  But  compare  Child  v.  Douglas, 
2  Jur.  N.  S.  950,  Kay  560;  Bowes  v.  Law,  L. 
R.  9  Eq.  636. 

3.  Projecting  Structures. —  Bagnall  v.  Davies, 
140  Mass.  76.  See  also  Manners  v.  Johnson, 
1  Ch.  Div.  673;  Moore  v.  Murphy,  89  Hun 
(N.  Y.)  177. 

So  where  at  the  time  of  the  grant  the  front 
line  of  the  building  was  fifteen  feet  from  the 
street,  and  it  was  covenanted  that  it  should  so 
remain,  it  was  held  a  violation  of  the  condition 
when  the  owner  subsequently  built  a  rectangu- 
lar addition  to  the  front,  beginning  four  feet 
above  the  ground  and  extending  to  the  top  of 
the  building,  and  projecting  three  feet  and 
three  inches  towards  the  street.  Sanborn  v. 
Rice,  129  Mass.  387. 

So  where  the  restriction  was  that  the  front 
wall  of  any  building  erected  on  the  land  should 
be  set  back  twenty-two  feet  from  the  street, 
"  provided  that  steps,  windows,  porticos,  and 
other  usual  projections  appurtenant  thereto 
are  to  be  allowed  in  said  reserved  space  of 
twenty-two  feet,"  it  was  held  a  violation  of  the 
restriction  when  the  grantee  built  a  house  on 
the  lot  and  projected  the  whole  front  wall,  ex- 
cept less  than  two  feet  at  each  end,  into  the 
reserved  space,  in  the  form  of  a  bay  running 
up  the  whole  height  of  the  house,  with  a  foun- 
dation, roof,  and  windows.  Linzee  v.  Mixer, 
101  Mass.  512. 

A  porch  built  upon  brick  foundations,  roofed 
and  permanently  attached  to  the  front  of  a 
house,  although  open  at  the  sides,  falls  within 
a  restriction  providing  that  "  all  buildings 
shali  be  erected  not  less  than  fifteen  feet  from 
the  fence  line."  Ogontz  Land,  etc.,  Co.  v. 
Johnson,  168  Pa.  St.  178.  See  Buck  v.  Adams, 
45  N.  J.  Eq.  552. 

Merely  Ornamental  Projections.  —  Where  one 
who  held  subject  to  such  a  building  restric- 
tion, built  his  house  so  that  the  founda- 
tions to  the  height  of  a  foot  from  the  ground 
were  beyond  the  prescribed  limit,  and  the  orna- 
mental work  of  his  main  door  encroached  one 
foot  thereon,  it  was  held  that  these  encroach- 
ments were  immaterial  and  did  not  disentitle 
him  to  complain  of  a  breach  by  others.  Child 
v.  Douglas,  2  Jur.  N.  S.  950.  But  see  the 
same  case  in  the  Ct.  of  App.  in  Chancery,  5 
DeG.  M.  &  G.  739. 

Merely  ornamental  parts  of  a  building,  such 
as  pilasters,  cornices,  window  dressings,  etc., 
might  not  be  a  breach  of  such  a  restriction. 
Philadelphia  v.  Presbyterian  Board,  9  Phila. 
(Pa.)  499. 

Reasonable  Projection  Allowed. —  But  in  Ken. 
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Extent  and  Character.     BUILDING  RESTRICTIONS  AND 


Nuisances. 


d.  Purpose  for  Which  to  be  Used.  —  In  some  cases  the  restrictions  con- 
cern  the  use  to  which  the  building  shall  be  put.  Such  restrictions  are  usually  to 
secure  the  certainty  of  the  premises  being  occupied  for  residential  purposes 
only.  Restrictive  agreements  of  this  nature  "are  held  valid,  and  their  language 
has  been  construed  in  a  large  number  of  cases.1 

2.  Nuisances. — The  restriction  may  take  the  form  of  forbidding  the  erection 
of  anything  which  may  be  deemed  a  nuisance,  or  the  carrying  on  of  any 
offensive  trade  or  calling.2 


tncky  it  was  held  that  a  covenant  by  a  grantee 
in  a  deed  to  set  the  buildings  upon  the  lot  con- 
veyed the  same  distance  back  from  the  street 
as  the  house  erected  at  the  corner,  the  build- 
ings to  be  suitable  dwellings  for  the  neighbor- 
hood, does  not  restrict  the  size  or  shape  of 
porches,  stoops,  or  platforms  in  advance  of 
the  line  of  the  front  wall  of  the  houses,  not 
projecting  an  unreasonable  distance  or  unrea- 
sonably obstructing  the  light  and  air.  Gra- 
ham v.  Hite,  14  Ky.  L.  Rep.  502,  93  Ky.  474. 

1.  A  Covenant  to  Use  a  House  as  a  Private 
House  Only  is  not  broken  by  an  auction  sale  on 
the  premises  of  the  furniture  belonging  to  the 
house.    Reeves  v.  Cattell,  24  W.  R.  485. 

A  Covenant  to  Use  a  House  as  a  Dwelling-house 
Only  is  broken  by  putting  up  a  notice  in  the 
window,  "A.  B.,  Coal  Office,"  and  taking  orders 
for  coal  at  the  house,  although  no  coal  was 
actually  supplied  there  to  customers,  and  the 
house  was,  in  other  respects,  used  as  a  dwell- 
ing house.  Wilkinson  v.  Rogers,  10  Jur.  N.  S. 
5,  9  L.  T.  N.  S.  434. 

Keeping  a  public  eating  house  is  within  a 
restriction  that  no  buildings  shall  be  erected 
except  for  dwelling  houses  only.  Parker  v. 
Nightingale,  6  Allen  (Mass.)  341,  83  Am.  Dec. 
632. 

So  when  the  house  was  to  be  used  as  a  pri- 
vate dwelling-house  only,  it  was  held  that  using 
the  house  as  a  school  could  not  be  said  to  be 
using  it  as  a  private  dwelling  house  only. 
Wickenden  v.  Webster,  2  Jur.  N.  S.  590. 

A  girls'  boarding  house,  with  one  hundred 
boarders,  is  not  a  private  residence.  German 
v.  Chapman,  7  Ch.  Div.  271 

A  covenant  that  "  no  buildings  except  dwell- 
ing houses  "  should  be  built  was  not  broken  by 
erecting  a  wall  inclosing  the  land,  but  when 
the  wall  was  increased  in  height  at  one  point 
for  the  purpose  of  forming  a  back  for  a  green- 
house, there  was  a  breach.  Bowes  v.  Law, 
L.  R.  9  Eq.  636,  39  L.  J.  Ch.  483. 

Where  the  restriction  was  "that  only  a  single 
dwelling  is  to  be  constructed  "  on  each  lot,  it 
was  held  that  the  clause  required  the  property 
to  be  used  for  residence  purposes  only.  Hutch- 
inson v.  Ulrich,  145  111.  336. 

The  erection  of  a  church  is  prohibited  by  a 
covenant  that  the  land  shall  not  be  used  for 
"  purposes  other  than  a  dwelling  house,  office, 
privy,  coach  house,  or  stable."  St.  Andrew's 
Lutheran  Church's  Appeal,  67  Pa.  St.  512. 

Covenant  against  Stable  —  "House"  Construed 
as  Dwelling.  — ■  Where  the  vendor  of  city  lots  re- 
quired the  purchaser  to  covenant  against  the 
erection  of  a  livery  stable  on  the  premises  con- 
veyed, and  on  his  own  part  covenanted  that 
no  more  than  two  houses  should  be  erected  on 
the  part  retained;  it  was  held,  that  the  pur- 
chaser was  entitled  to  an  injunction  to  restrain 


the  vendor  from  erecting  a  stable  on  the  part 
retained,  and  that  in  such  a  covenant  the 
word  "  house  "  is  properly  construed  "  dwell- 
ing house."  Schenck  v.  Campbell,  11  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  292. 

Erecting  Tent  on  Lot  Restricted  to  Dwellings.  — 
A  tent  ten  by  twelve  feet  square,  fitted  up  with 
a  cook  stove  and  other  furniture,  and  placed 
on  the  granted  lots  temporarily  for  occupancy 
during  the  summer  by  the  grantee,  who  lives  in 
his  own  house  during  the  winter,  and  does  not 
sleep  in  the  tent  or  intend  to  erect  a  dwelling- 
house  on  the  lots,  is  a  violation  of  a  restriction 
in  the  deed  of  the  lots,  that  no  buildings  shall 
be  erected  thereon  other  than  dwellings  with 
necessary  outbuildings.  Blakemore  v.  Stan- 
ley, 159  Mass.  6. 

Conveyance  for  Railroad  Depot  Only.  —  A  con- 
dition against  the  erection  of  a  public  house, 
in  a  conveyance  of  land  to  be  occupied  as  a 
depot  for  passengers  and  freight  only,  permit- 
ting the  erection  of  necessary  buildings  "  and 
also  a  house  for  the  temporary  reception  (other 
than  a  public  house)  for  the  accommodation, 
victualing,  and  lodging  of  passengers  and 
others,"  is  not  broken  by  selling  refreshments 
and  occasionally  lodging  persons  in  the  depot 
building  by  a  person  in  the  employ  of  the  com- 
pany. Southard  v.  Central  R.  Co.,  26  N.  J. 
L.  13. 

Covenant  for  Educational,  Religious,  or  Pub- 
lic Uses  Only.  —  A  condition  that  the  premises 
should  not  be  used  for  any  but  educational, 
religious,  and  other  public  purposes,  is  valid. 
Warner  z>.  Bennett,  31  Conn.  468. 

Covenant  for  Use  as  Public  House.  —  A  cove- 
nant by  a  lessee  to  use  the  demised  premises 
as  a  public  house  is  apparently  good.  Thomas 
v.  Hayward,  L.  R.  4  Exch.  311.  See  also  Car- 
ter v.  Williams,  L.  R.  9  Eq.  678. 

2.  The  Establishment  of  a  National  School  is  not 
a  legal  nuisance  within  a  covenant  forbidding 
anything  which  might  be  deemed  a  nuisance. 
Harrison  v.  Good,  L.  R.  11  Eq.  338,  19  W.  R. 
346. 

In  Tod-Heatly  v.  Benham,  40  Ch.  Div.  So, 
however,  it  is  held  that  it  is  improper  to  re- 
strict the  meaning  of  the  word  "  nuisance  "  to> 
what  would  be  strictly  construed  as  a  nuisance 
at  common  law.  See  also  Ball  v.  Ray,  L.  R. 
8  Ch.  469:  Brand  v.  Hammersmith,  etc.  R. 
Co.,  L.  R.  2  Q.  B.  247;  Bamford  ».  Turnley,  3 
B.  &  S.  62,  79,  113  E.  C.  L.  62,  79;  Walter  tv 
Selfe,  4  DeG.  &  S.  315;  Sayers  v.  Collyer,  2S 
Ch.  Div.  103. 

Prohibition  of  Offensive  Business.  —  A  cove- 
nant against  the  erection  of  any  livery  stable, 
slaughter-house,  glue  factory,  etc.,  or  any 
other  manufactory,  trade,  or  business  which 
might  be  anywise  offensive  to  the  neighboring 
inhabitants,  is  broken  by  the  keeping  of  a  coal 
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Enforcement  in  Equity.      RES  TRICTIVE  A  GREEMENTS. 


General  Rule. 


3.  Prohibited  Trades  or  Occupations.  —  Where  the  result  aimed  at  by  the 
covenant  is  the  prevention  of  the  carrying  on  of  specified  trades  or  manufac- 
tures, such  covenants  are  held  valid'.1 

IV.  Enforcement  in  Equity  —  1.  General  Rule.  —  Building  restrictions  and 
other  limitations  on  the  use  of  property  of  a  character  which  the  law  permits 


yard  upon  the  premises.  Barrow  v.  Richards, 
8  Paige  (N.  Y.)  351,  35  Am.  Dec.  713. 

The  sale  of  groceries  is  not  within  a  restric- 
tion forbidding  the  use  of  a  building  for  the 
trade  of  a  butcher,  or  for  any  "  nauseous  or 
offensive  trade  whatsoever,"  or  for  any  pur- 
pose "  which  shall  tend  to  disturb  the  quiet  or 
comfort  of  the  neighborhood."  Tobey  v. 
Moore,  130  Mass.  448.  See  also  Dorr  v.  Har- 
rahan,  101  Mass.  531,  3  Am.  Rep.  398. 

A  covenant  restraining  the  use  of  certain  lots 
to  dwelling-houses  or  private  stables,  and  pro- 
viding that  the  owners  shall  not  erect  or  permit 
any  slaughter-house,  tannery,  glue  factory,  or 
other  erections  known  as  nuisances,  does  not 
forbid  the  use  as  a  dressmaking  establishment 
of  a  house  erected  for  a  private  dwelling. 
Clark  v.  Jammes,  87  Hun  (N.  Y.)  215. 

Using  premises  for  depositing  large  quanti- 
ties of  lucifer  matches,  whereby  the  premises 
are  rendered  so  dangerous  as  to  be  uninsurable 
against  fire,  is  not  a  breach  of  a  covenant  not 
to  carry  on  any  noisome  or  offensive  trade, 
the  word  "  dangerous  "  not  being  used.  Hick- 
man v.  Isaacs,  4  L.  T.  N.  S.  285. 

A  livery  stable  is  not  offensive  to  a  neighbor- 
hood within  the  meaning  of  a  covenant  not  to 
erect  any  building  for  or  to  carry  on  upon  cer- 
tain premises  certain  enumerated  trades,  cow 
stables  or  hog  pens,  "  or  any  other  dangerous, 
noxious,  unwholesome  or  offensive  establish- 
ment, trade  or  calling  or  business  whatso- 
ever." The  word  "  cow"  before  "  stables" 
limited  the  establishments  prohibited  of  the 
same  class,  and  the  words  "  other,"  etc.,  do 
not  include  stables  where  domestic  animals  are 
kept.  Flanagan  v.  Hollingsworth,  2  How.  Pr. 
N.  S.  (Brooklyn  City  Ct.)  391. 

1.  Restrictions  against  Particular  Trades.  —  A 
covenant  not  to  carry  on  the  business  of  an 
inn-keeper  will  be  enforced.  Whatman  v. 
Gibson,  9  Sim.  196;  Post  v.  Weil,  115  N.  Y. 
361,  12  Am.  St.  Rep.  809. 

A  condition  that  the  grantee  shall  not  manu- 
facture or  sell  intoxicating  liquors  on  the  prem- 
ises conveyed  has  been  held  valid.  Cowell  v. 
Colorado  Springs  Co.,  100  U.  S.  55;  Collins 
Mfg.  Co.  v.  Marcy,  25  Conn.  242;  O'Brien  v. 
Wetherell,  14  Kan.  616;  Watrous  v.  Allen,  57 
Mich.  362,  58  Am.  Rep.  363;  Jenks  v.  Pawlow- 
ski,  98  Mich,  no,  39  Am.  St.  Rep.  522;  Smith 
v.  Barrie,  56  Mich.  314,  56  Am.  Rep.  391; 
Plumb  v.  Tubbs,  41  N.  Y.  442. 

It  is  no  breach  of  a  covenant  not  to  carry  on 
the  business  of  a  wholesale  or  retail  confec- 
tioner, for  a  grocer  and  tea  dealer  to  sell  a  par- 
ticular kind  of  sweetmeat  in  which  a  confec- 
tioner may  happen  to  deal.  Lumley  v.  Metn> 
politan  R.  Co.,  34  L.  T.  N.  S.  774. 

A  covenant  in  a  lease  that  the  lessee  shall  not 
exercise  the  trade  of  a  butcher  upon  the  prem- 
ises is  broken  by  his  selling  raw  meat  by  re- 
tail, although  no  beasts  were  there  slaughtered. 
Doe  v.  Spry,  1  B.  &  Aid.  617. 

Where  the  owner  of  a  house  subject  to  a 
covenant  not  to  use  the  house  for  a  public  house 


or  for  the  sale  of  beer,  took  out  an  excise  li- 
cense for  the  sale  of  beer  not  to  be  drunk  on 
the  premises,  this  was  held  not  a  breach  of  the 
covenant.  Peases.  Coates,  L.  R.  2  Eq.  688,  36 
L.  J.  Ch.  57.  See  London,  etc.,  R.  Co.  v.  Gar- 
nett,  L.  R.  9  Eq.  26,  21  L.  T.  N.  S.  352;  Cattj\ 
Tourle,  L.  R.  4  Ch.  654. 

A  covenant  was  that  the  land  should  not  be 
used  "  as  a  site  for  any  hotel,"  etc.,  nor  should 
"  the  trade  or  calling  of  an  hotel  or  tavern 
keeper,  publican  or  bar-shop  keeper,  or  seller 
by  retail  of  wine,  beer,  spirits,  or  spirituous 
liquors,  be  used,  exercised,  or  carried  on  at  or 
upon  "  the  same;  it  was  held,  that  the  sale  of 
wine  and  spirits  in  bottle  by  a  grocer  in  the 
course  of  his  trade  was  not  such  a  breach  of 
the  covenant  as  the  court  of  chancery  would 
restrain.  Jones  v.  Bone,  L.  R.  9.  Eq.  674;  39 
L.  J.  Ch.  405. 

A  restriction  against  carrying  on  the  trade 
of  a  licensed  victualler,  baker,  or  confectioner, 
on  the  premises  is  not  void  as  creating  a  mo- 
nopoly. Hodson  v.  Coppard,  29  Beav.  4,  7  Jur. 
N.  S.  'n. 

Covenant  against  Business  or  Manufacture.  —  A 

covenant  not  to  carry  on  any  business  or  manu- 
facture is  valid.  Nottingham  Patent  Brick, 
etc.,  Co.  v.  Butler,  16  Q.  B.  Div.  77S. 

Trade  or  Business.  —  A  covenant  not  to  carry 
on  any  trade,  business,  or  dealing  whatsoever, 
or  anything  of  the  nature  thereof,  or  suffer  any 
act  or  thing  which  may  be  to  the  annoyance  or 
inconvenience  of  the  neighboring  premises, 
prohibited  the  user  of  the  premises  as  a  throat 
and  chest  hospital  for  poor  persons,  where 
small  payments  were  made  by  the  patients 
according  to  their  means,  since  such  a  use  con- 
stitutes a  business.  Bramwell  v.  Lacy,  10  Ch. 
Div.  691.  See  Portman  v.  Home  Hospital 
Assoc.,  27  Ch.  Div.  81,  note. 

But  it  is  not  essential  to  constitute  a  "  busi- 
ness "  that  there  should  be  payments,  and  con- 
sequently a  covenant  against  "  business  "  is 
broken  by  using  the  premises  for  a  charitable 
institution  called  "  Home  for  Working  Girls," 
where  the  inmates  are  provided  with  board 
and  lodgings.    Rolls  v.  Miller,  27  Ch.  Div. 

Where  the  covenant  was  against  exercising 
certain  enumerated  "trades  or  businesses," 
'  or  any  offensive  trade,"  it  was  held  that  the 
use  of  a  house  as  a  private  lunatic  asylum 
was  not  a  breach  of  covenant,  because  such  a 
use  was  not  one  of  the  prohibited  businesses, 
and  was  not  a  trade  since  it  did  not  consist  of 
buying  and  selling.  Doe  v.  Bird,  2  Ad.  &  El. 
161,  29  E.  C.  L.  57.  See  also  German  v.  Chap- 
man, 26  W.  R.  149. 

A  covenant  not  to  carry  on  any  trade,  busi- 
ness, or  calling  within  the  house  conveyed,  or  to 
use  or  suffer  the  same  to  be  used  to  the  an- 
noyance, nuisance,  or  injury  of  other  houses 
similarly  conveyed,  is  broken  by  usinp  the 
house  for  a  girls'  school.  Kemp  v.  Sober,  1 
Sim.  N.  S.  517.  See  also  Doe  v.  Keeling,  I  M. 
&  S.  95. 
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General  Bale. 


to  be  attached  to  land  in  such  a  sense  as  to  restrict  the  use  of  one  parcel 
thereof  in  favor  of  another,1  will  be  enforced  in  courts  of  equity  upon  equi- 
table grounds,  in  favor  of  and  against  the  parcels  designed  to  be  benefited  or 
burdened  by  the  restriction,  in  whosesoever  hands  the  parcels  may  be,  without 
regard  to  whether  the  restriction  is  a  covenant  running  with  the  land,  or  even, 
it  would  seem,  without  regard  to  whether  the  right  created  can  be  properly 
considered  in  the  nature  of  an  easement,2  provided  that  the  person  in  posses- 
sion of  the  parcel  subject  to  the  burden  of  the  restriction  took  it  with  notice 
thereof,  either  actual  or  constructive.3 


1.  See  Keppell  v.  Bailey,  2  Myl.  &  K.  517; 
Norcross  v.  James,  140  Mass.  188;  Brewer  v. 
Marshall,  19  N.  J.  Eq.  537,  97  Am.  Dec.  679. 

2.  De  Gray  v.  Monmouth  Beach  Club  House 
Co.,  50  N.  J.  Eq.  329. 

3.  Enforcement  in  Equity.  —  England.  —  Spi- 
cer  v.  Martin,  L.  R.  14  App.  12;  McLean  v. 
McKay,  L.  R.  5  P.  C.  327;  Tulk  v.  Moxhay,  2 
Phil.  774,  1  H.  &  Tw.  105,  18  L.  J.  N.  S.  Ch.  83, 
13  Jur.  89,  affirming  II  Beav.  571,  13  Jur.  26; 
Whatman  v.  Gibson,  9  Sim.  196;  Mann  v. 
Stephens,  15  Sim.  377;  Patching  v.  Dubbins, 
Kay  1,  23  Eng.  L.  &  Eq.  609,  sub  nom.  Patch- 
ing v.  Gubbins,  17  Jur.  1113;  Coles  v.  Sims,  5 
De  G.  M.  &  G.  i,  23  Eng.  L.  &  Eq.  584,  Kay 
75;  Western  v.  MacDermot,  L.  R.  1  Eq.  499, 
L.  R.  2  Ch.  72;  Wilson  v.  Hart,  L.  R.  I  Ch.  463, 
affirming  2  H.  &  M.  551;  Catt  v.  Tourle,  L.  R. 
4  Ch.  654;  Haywood  v.  Brunswick  Permanent 
Ben.  Bldg.  Soc,  8  Q.  B.  Div.  403;  Nottingham 
Patent  Brick,  etc.  Co.  v.  Butler,  15  Q.  B.  Div. 
261,  16  Q.  B.  Div.  778;  Manners  v.  Johnson,  1 
Ch.  Div.  673;  Renals  v.  Cowlishaw,  gCh.  Div. 
125,  11  Ch.  Div.  866;  Patman  v.  Harland,  17 
Ch.  Div.  353;  London,  etc.,  R.  Co.  v.  Gomm, 
20  Ch.  Div.  562;  Collins  v.  Castle,  36  Ch.  Div. 
243;  Hall  v.  Ewin,  37  Ch.  Div.  74;  In  re  Bir- 
mingham, etc.,  Land  Co.,  (1893)  1  Ch.  342; 
Hudson  v.  Cripps,  (1896)  1  Ch.  265. 

Alabama.  — Webb  v.  Robbins,  77  Ala.  176. 

Illinois.  —  Frye  v.  Partridge,  82  111.  267; 
Hutchinson  v.  Ulrich,  145  111.  336. 

Iowa.  —  Fisher  v.  Beard,  32  Iowa  352. 

Maryland.  —  Peabody  Heights  Co.  v.  Will- 
-son,  82  Md.  186;  Newbold  v.  Peabody  Heights 
Co.,  70  Md.  493;  Halle  v.  Newbold,  69  Md. 
265;  Cannon  v.  Crook,  32  Md.  482. 

Massachusetts.  —  Whitney  v.  Union  R.  Co., 
11  Gray  (Mass.)  359,  71  Am.  Dec.  715;  Badger 
v.  Boardman,  16  Gray  (Mass.)  559;  Parker  v. 
Nightingale,  6  Allen  (Mass.)  341,  83  Am.  Dec. 
632;  Hubbell  v.  Warren,  8  Allen  (Mass.)  173; 
Peck  v.  Conway,  119  Mass.  546;  Sanborn  v. 
Rice,  129  Mass.  387;  Beals  v.  Case,  138  Mass. 
138;  Payson  v.  Burnham,  141  Mass.  547; 
Ladd  v.  Boston,  151  Mass.  585,  21  Am.  St. 
Rep.  481;  Hano  ».  Bigelow,  155  Mass.  341. 

Michigan.  —  Watrous  v.  Allen,  57  Mich.  362, 
58  Am.  Rep.  363. 

Missouri.  —  Hall  v.  Wesster,  7  Mo.  App.  56; 
Coughlin  v.  Barker,  46  Mo.  App.  54. 

Nebraska.  —  Barr  v.  Lamaster,  48  Neb.  114. 

New  Hampshire.  — See  B urban k  v.  Pillsbury, 
48  N.  H.  475,  97  Am.  Dec.  633. 

New  Jersey.  — ■  Brewer  v.  Marshall,  19  N.  J. 
Eq.  537,  97  Am.  Dec.  679;  Kirkpatrick  v. 
Peshine,  24  N.  J.  Eq.  206;  Coudert  v.  Sayre, 
46  N.  J.  Eq.  386;  De  Gray  v.  Monmouth  Beach 
Club  House  Co.,  50  N.  J.  Eq.  329;  Mulligan 
z\  Jordan,  50  N.  J.  Eq.  363;  Hayes  v.  Waverly, 


etc.,  R.  Co.,  51  N.  J.  Eq.  345.  See  Van  Doren 
v.  Robinson,  16  N.  J.  Eq.  256. 

New  York.  —  Hills  v.  Miller,  3  Paige  (N.  Y.) 
254,  24  Am.  Dec.  218;  Watertown  v.  Cowen,  4 
Paige  (N.  Y.)  510;  Barrow  v.  Richard,  8  Paige 
(N.  Y.)  351,  35  Am.  Dec.  713;  Tallmadge  v. 
East  River  Bank,  26  N.  Y.  105;  Gibert  v. 
Peteler,  38  N.  Y.  165,  97  Am.  Dec.  785,  38 
Barb.  (N.  Y.)  488;  Atlantic  Dock  Co.  v.  Lea- 
vitt,  54  N.  Y.  35,  50  Barb.  (N.  Y.)  135;  Colum- 
bia College  v.  Lynch,  70  N.  Y.  441;  Columbia 
College  v.  Thacher,  87  N.  Y  311 ;  Phoenix 
Ins.  Co.  v.  Continental  Ins.  Co.,  87  N.  Y.  400; 
Hodge  v.  Sloan,  107  N.  Y.  244,  1  Am.  St.  Rep. 
816;  Amerman  v.  Deane,  132  N.  Y.  355,  28  Am. 
St.  Rep.  584;  Equitable  L.  Assur.  Soc.  v.  Bren- 
nan,  148  N.  Y.  661,  reversing  74  Hun  (N.  Y.) 
576;  Lewis  v.  Gollner,  129  N.  Y.  227,  26  Am.  St. 
Rep.  516;  Brouwer  v.  Jones,  23  Barb.  (N.  Y.) 
153;  Maxwell  v.  East  River  Bank,  3  Bosw.  (N. 
Y.)  124;  Raynor  v.  Lyon,  46  Hun  (N.  Y.)  227; 
Kountze  v.  Helmuth,  67  Hun  (N.  Y.)  343,  140 
N.  Y.  432;  Birdsall  v.  Tiemann,  12  How.  Pr. 
(N.  Y.  Supreme  Ct.)  551;  Perkins  v.  Codding- 
ton,  4  Robt.  (N.  Y.)  647;  Bradley  v.  Walker, 
59  N.  Y.  Super.  Ct.  334;  Schumacher  v.  Reich- 
ardt,  2  N.  Y.  City  Ct.  341. 

Pennsylvania.  —  Clark  v.  Martin,  49  Pa.  St. 
289;  St.  Andrew's  Lutheran  Church's  Appeal. 
67  Pa.  St.  512;  Muzzarelli  v.  Hulshizer,  163 
Pa.  St.  643;  Landell  v.  Hamilton,  175  Pa.  St. 
327,  177  Pa.  St.  23. 

Rhode  Island.  —  Greene  v.  Creighton,  7  R.  I.  I. 

See  also  Bristow  v.  Wood,  1  Coll.  480;  O'Brien 
v.  Wetherell,  14  Kan.  616;  Duncan  v.  Centra. 
Pass.  R.  Co.,  85  Ky.  525;  Odessa  Imp.,  etc.,  Co 
v.  Dawson,  5  Tex.  Civ.  App.  487. 

Suit  between  Original  Parties.  —  Where  the 
suit  is  between  the  original  parties,  no  ques- 
tion as  to  the  power  of  a  court  of  equity  to  en- 
force the  restriction  can  arise.  Thus,  where 
the  vendor  sold  a  lot  of  land,  part  of  a  larger 
tract,  covenanting  not  to  build  upon  an  adjoin- 
ing portion  of  the  retained  lands,  equity  will 
enjoin  a  breach  of  the  covenant.  Rankin  v. 
Huskisson,  4  Sim.  13.  See  also  Lloyd  v.  Lon- 
don, etc.,  R.  Co.,  2  De  G.  J.  &  S.  568,  11  Jur.  N. 
S.  380. 

Where  Assignee  Takes  without  Notice. —  Where 
a  restriction  as  to  the  use  of  land  was  contained 
in  an  unsealed  written  agreement  between  the 
grantor  and  grantee  and  was  not  inserted  in 
the  deed  conveying  the  property,  the  court  re- 
fused to  grant  an  injunction  against  a  breach 
of  the  restriction  by  the  tenant  of  the  grantee's 
assignee,  the  tenant  being  without  actual 
knowledge  of  the  restriction  and  not  being 
chargeable  with  constructive  notice  thereof, 
since  it  was  not  contained  in  the  conveyance 
of  the  property.  Carter  v.  Williams,  L.  R.  9 
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Restriction  Presumed  to  Enter  into  Consideration.  —  When  a  lot  has  been  sold  subject  to 
such  a  restriction,  the  price  is  presumed  to  have  been  affected  thereby,  "  and 
nothing  could  be  more  inequitable  than  that  the  original  purchaser  should  be 
able  to  sell  the  property  the  next  day  for  a  greater  price  in  consideration  of 
the  assignee  being  allowed  to  escape  from  the  liability  which  he  had  himself 
undertaken."  1 

2.  Burden  of  Proof. — The  burden  of  proof  is  upon  the  party  seeking  to  enforce 
a  building  restriction,  to  establish  that  the  restriction  was  intended  for  the 
benefit  of  the  lot  in  behalf  of  which  he  seeks  to  enforce  it,  and  that  the  owner 
of  the  lot  subject  thereto  takes  the  same  with  actual  or  constructive  notice 
of  the  restriction.* 

3.  Purpose  of  Restriction  Controlling  —  a.  Generally. — The  vital  question 
in  these  cases  is  not  whether  there  is  a  covenant  running  with  the  land,3  but 


Eq.  678.  See  also  Patman  v.  Harland,  17  Ch. 
Div.  357.  Aliter  where  the  underlessee  has  con- 
structive notice  of  the  covenant.  Clements  v. 
W-lles,  11  Jur.  N.  S.  991. 

Of  course,  after  a  conveyance  is  recorded 
containing  the  restriction,  it  is  unnecessary  that 
it  should  be  referred  to  in  subsequent  convey- 
ances. Raynor  v.  Lyon,  46  Hun  (N.  Y.)23i; 
and  see  the  title  Notice. 

An  agreement  improperly  recorded  does  not 
affect  a  purchaser  with  notice.  Bradley  v. 
Walker,  138  N.  Y.  291. 

Where  a  purchaser  is  not  put  upon  notice  as 
to  the  existence  of  a  building  restriction,  by 
anything  contained  in  the  deeds  forming  his 
chain  of  title,  he  is  not  chargeable  with  notice 
thereof  simply  by  reason  of  the  fact  that  when 
he  took  title,  the  buildings  upon  the  lots  along 
the  street  were  generally  set  back  a  certain 
distance  from  the  line  thereof.  Bradley  v. 
Walker,  138  N.  Y.  291.  But  see  Tallmadge  v. 
East  River  Bank,  26  N.  Y.  ill. 

Occupation  of  Servient  Premises  Carries  Burden. 
—  It  is  not  necessary  that  one  should  be  a  pur- 
chaser or  assignee  in  order  to  be  bound  by  re- 
strictive covenants  as  to  the  use  of  premises. 
If  he  is  in  occupation  and  control  of  the  prop- 
erty, and  has  notice  of  the  covenants,  equity 
will  enjoin  him  from  the  breach  thereof. 
Mander  v.  Falcke,  (1891)  2  Ch.  554. 

1.  Tulk  v.  Moxhay,  2  Phil.  774;  Patching 
■v.  Dubbins,  Kay  1,  23  Eng.  L.  &  Eq.  609,  per 
Lord  Chancellor  Cottenham;  sub  nom.  Patch- 
ing v.  Gubbins,  17  Jur.  1113;  Coudertz'.  Sayre, 
46  N.  J.  Eq.  392;  Hill  v.  Miller,  3  Paige  (N.  Y.) 
254,  24  Am.  Dec.  218. 

2.  Coughlin  v.  Barker,  46  Mo.  App.  54 
See  also  Hubbell  v.  Warren,  8  Allen  (Mass.) 
173;  Light  v.  Goddard,  11  Allen  (Mass.)  5; 
Badger  v.  Boardman,  16  Gray  (Mass.)  559; 
Sharp  v.  Ropes,  110  Mass.  381;  Skinner  v. 
Shepard,  130  Mass.  180. 

Restrictions  to  be  Construed  Strictly.  —  Restrict- 
ive covenants  relative  to  the  use  of  buildings 
are  to  be  construed  most  strictly  against  the 
covenant,  and  unless  the  thing  sought  to  be 
enjoined  is  plainly  within  its  provisions,  an 
injunction  will  not  issue  in  enforcement 
thereof.    Clark  71.  Jammes,  87  Hun  (N.  Y.) 

215- 

Where  real  property  is  conveyed  in  fee,  re- 
strictions in  the  use  are  not  favored,  but  where 
the  intention  of  the  parties  is  clear  in  the  crea- 
tion of  restrictions  or  limitations  upon  the  use 
of  a  guarantee,  the  courts  will  enforce  them. 


All  doubts  must,  however,  be  resolved  in  favor 
of  natural  rights  and  against  restrictions. 
Hutchinson  v.  Ulrich,  145  111.  336;  Eckhart  v. 
Irons,  128  111.  582.  See  also  Haeussler  v.  Mis- 
souri Iron  Co.,  no  Mo.  188,  33  Am.  St.  Rep. 
431- 

In  Hutchinson  v.  Ulrich,  145  111.  336,  the 
court  said:  "  In  this  country,  real  estate  is  an 
article  of  commerce.  The  uses  to  which  it 
should  be  devoted  are  constantly  changing  as 
the  business  of  the  country  increases,  and  as 
its  new  wants  are  developed.  Hence,  it  is 
contrary  to  the  well  recognized  business  policy 
of  the  country  to  tie  up  real  estate  where  the 
fee  is  conveyed,  with  restrictions  and  prohi- 
bitions as  to  its  use." 

A  simple  agreement  between  the  owners  of 
adjacent  estates  for  the  erection  of  buildings 
thereon  in  a  uniform  manner,  does  not  by 
implication  require  that  the  buildings  shall 
thereafter  remain  in  the  same  position  or  the 
same  size  and  shape  as  when  erected.  Hub- 
bell  v.  Warren,  8  Allen  (Mass.)  173. 

3.  Whether  Covenant  Runs  with  Land  Imma- 
terial.—  In  Tulk  v.  Moxhay,  2  Phil.  774,  13 
Jur.  89,  18  L.  J.  N.  S.  Ch.  83,  Lord  Chancellor 
Cottenham  said  that  the  question  in  cases  of 
this  kind  is  not  whether  there  is  a  covenant 
running  with  the  land,  but  whether  a  party 
should  be  permitted  to  use  the  land  inconsist- 
ently with  the  contract  entered  into  by  his 
vendor,  and  with  notice  of  which  he  pur- 
chased, and  he  stated  that  if  an  equity  is  at- 
tached to  the  property  by  the  owner,  no  one 
purchasing  with  notice  of  that  equity  could 
stand  in  a  different  situation  from  the  party 
from  whom  he  puchased.  See  also  Patching 
v.  Dubbins,  Kay  I,  sub  nom.  Patching  v.  Gub- 
bins, 17  Jur.  1113;  De  Mattos  v.  Gibson, 
4  DeG.  &  J.  282;  Morland  v.  Cook,  L.  R.  6  Eq. 
265;  Parker  v.  Nightingale,  6  Allen  (Mass.) 
341,  83  Am.  Dec.  632;  Newbold  v.  Peabody 
Heights  Co.,  70  Md.  493;  Columbia  College  v. 
Lynch,  70  N.  Y.  440;  Perkins  v.  Coddington, 
4  Robt.  (N.  Y.)  647. 

May  Be  Important  on  Question  of  Notice.  —  In 
Coughlin  v.  Barker,  46  Mo.  App.  54,  Thomp- 
son, J.,  said  that  in  this  class  of  cases,  "  the 
question  whether  the  covenant  runs  with  the 
land  seems  to  be  material  in  equity  only  on 
the  question  of  notice.  If  the  covenant  runs 
with  the  land,  then  it  binds  the  owner  of  the 
land,  whether  he  had  knowledge  of  it  or  not,  for 
he  takes  no  greater  title  than  his  predecessors 
had  to  convey.    But  if  the  covenant  does  not 
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whether  the  restriction  was  imposed  upon  the  servient  estate  for  the  benefit  of 
the  land  in  behalf  of  which  it  is  sought  to  be  enforced.1 

b.  How  Purpose  Determined. — Whether  the  restriction  was  so  imposed,, 
or  was  merely  a  personal  contract  for  the  benefit  of  the  vendor,  is  to  be  deter- 
mined, generally,  by  the  fair  interpretation  of  the  grant  or  reservation  creating 


run  with  the  land,  *  *  *  then,  in  order  to 
enforce  this  easement  against  the  land,  it  is 
essential  that  the  owner  should  have  taken  the 
land  with  notice  of  it." 

Equally  Immaterial  with  Regard  to  Devolution 
of  Burden  or  Benefit.  —  In  Keates  v.  Lyon,  L.  R. 
4  Ch.  218,  the  court  cited  and  quoted  the  judg- 
ment in  Tulk  v.  Moxhay,  2  Phil.  774,  as  estab- 
lishing the  general  principles  upon  which  a 
court  of  equity  deals  with  cases  relating  to  the 
burden  and  incidents  of  covenants  and  stipu- 
lations restrictive  of  the  free  use  of  land;  and 
d;clared,  citing  Whatman  v.  Gibson,  9  Sim. 
196,  that  questions  which  arise  with  respect  to 
the  devolution  of  the  benefits  of  covenants  of 
this  kind  are  decided  upon  similar  principles, 
and  equally  without  reference  to  any  technical 
distinctions  depending  upon  the  covenants 
running  or  not  running  with  the  land. 

1.  Restriction  Must  Be  for  Benefit  of  Party  En- 
forcing It.  —  Nottingham  Patent  Brick,  etc., 
Co.  v.  Butler,  15  Q.  B.  Div.  261,  16  Q.  B.  Div. 
778;  Collins  v.  Castle,  36  Ch.  Div.  243;  In  re 
Birmingham,  etc.,  Land  Co.,  (1893)  1  Ch.  342; 
Peabody  Heights  Co.  v.  Willson,  82  Md.  199; 
Hubbell  v.  Warren,  8  Allen  (Mass.)  173;  Dana 
v.  Wentworth,  111  Mass.  291;  Hano  v.  Bige- 
low,  155  Mass.  343;  Coughlin  v.  Barker,  46 
Mo.  App.  54;  De  Gray  v.  Monmouth  Beach 
Club  House  Co.,  50  N.  J.  Eq.  329;  Mulligan 
v.  Jordan,  50  N.  J.  Eq.  363;  Gibert  v.  Peteler, 
38  Barb.  (N.  Y.)  488,  affirmed  38  N.  Y.  165,  97 
Am.  Dec.  785;  Raynor  v.  Lyon,  46  Hun 
(N.  Y.)  227;  Equitable  L.  Assur.  Soc.  v.  Bren- 
nan,  148  N.  Y.  661,  reversing  74  Hun  (N.  Y.) 
576;  Landell  v.  Hamilton,  175  Pa.  St.  327. 

In  Gibert  v.  Peteler,  38  Barb.  (N.  Y.)  488, 
the  court  said:  "The  action  of  courts  of  equity 
*  *  *  is  not  limited  by  rules  of  legal  liability, 
and  does  not  depend  upon  legal  privity  of  estate, 
or  require  that  the  party  invoking  the  aid  of 
the  court  should  come  in  under  and  after  the 
covenant.  A  covenant  or  agreement  restrict- 
ing the  use  of  any  lands  or  tenements  in  favor 
or  on  account  of  other  lands  creates  an  ease- 
ment, and  makes  one  tenement,  in  the  language 
of  the  civil  law,  servient,  and  the  other  domi- 
nant, and  this  without  regard  to  any  privity  or 
connection  of  title  or  estate  in  the  two  parcels  or 
their  owners.  All  that  is  necessary  is  a  clear 
manifestation  of  the  intention  of  the  person  who 
is  the  source  of  title,  to  subject  one  parcel  of 
land  to  a  restriction  in  its  use  for  the  benefit 
of  another,  whether  that  other  belong  at  the 
time  to  himsefl  or  to  third  persons,  and 
sufficient  language  to  make  that  restriction 
perpetual." 

Restriction  Imposed  for  the  Personal  Benefit  of 
Grantor.  —  Where  a  covenant  imposing  a  re- 
striction upon  the  demised  premises  was  en- 
tered into  for  the  personal  advantage  of  the 
grantor,  and  not  for  the  benefit  of  the  estate 
retained  by  him,  a  subsequent  purchaser  of 
the  retained  property  cannot  enforce  the 
restriction  against  the  covenantor.    Master  v. 


Hansard,  4  Ch.  Div.  718;  Renals  v.  Cow- 
lishaw,  9  Ch.  Div.  125,  11  Ch.  Div.  866;  Equi- 
table L.  Assur.  Soc.  v.  Brennan,  148  N.  Y.  661, 
reversing  74  Hun  (N.  Y.)  576. 

So,  where  there  is  no  evidence  to  show  that 
the  restriction  was  not  for  the  benefit  of  the 
grantor  and  his  personal  convenience.  Badger 
v.  Boardman,  16  Gray  (Mass.)  559;  Jewell  v~ 
Lee,  14  Allen  (Mass.)  145,  92  Am.  Dec.  744; 
Skinner  v.  Shepard,  130  Mass.  180. 

Covenant  Not  Intended  to  Benefit  Lot  in  Behalf 
of  which  Injunction  Sought.  —  A  entered  into  an 
agreement  to  purchase  four  contiguous  lots 
numbered  2,  3,  4,  and  5,  parts  of  a  tract  of  land 
which  was  divided  into  lots  and  sold  in  accord- 
ance with  a  general  plan  of  improvement, 
and  covenanted  not  to  erect  upon  any  of  the 
lots  any  building  which  might  lessen  in  value 
any  adjoining  or  neighboring  lands  or  prop- 
erty. Subsequently,  A  built  on  lots  2  and  3, 
but  reconveyed  lots  4  and  5  to  his  vendor, 
who  afterwards  sold  them  to  B.  A  then  sold 
lots  2  and  3  to  C,  an.d  it  was  held  that  C  could 
not  enjoin  the  erection  by  D  of  a  structure  on 
lots  4  and  5,  which  he  claimed  would  lessen 
the  value  of  his  property,  because  the  cove- 
nant was  not  intended  for  the  advantage  of 
lots  4  and  5  as  against  lots  2  and  3,  all  of 
them,  at  the  time  that  the  covenant  was  made, 
being  in  the  hands  of  A.  But  the  covenant 
was  intended  to  protect  the  adjacent  property 
from  .an  erection  on  any  of  these  lots.  Schrei- 
ber  v.  Creed,  10  Sim.  9,  3  Jur.  625.  But  see 
Harrison  v.  Good,  L.  R.  11  Eq.  338. 

Character  of  Transacting  as  Showing  Purpose  of 
Restriction.  —  In  Renals  v.  Cowlishaw,  9  Ch. 
Div.  125,  Hall,  V.  C,  said  that  the  benefit  and 
burden  of  such  restrictive  covenants  exist  and 
maybe  enforced  "  wherever  a  mutual  contract 
can  be  sufficiently  established.  A  purchaser 
may  also  be  entitled  to  the  benefit  of  a  restric- 
tive covenant  entered  into  with  his  vendor  by 
another  or  others  where  his  vendor  has  con- 
tracted with  him  that  he  shall  be  the  assign 
of  it,  that  is,  have  the  benefit  of  the  covenant. 
And  such  contract  need  not  be  express,  but 
may  be  collected  from  the  transaction  of  sale 
and  purchase.  In  considering  this,  the  ex- 
pressed or  otherwise  apparent  purpose  or 
object  of  the  covenant,  in  reference  to  its 
being  intended  to  be  annexed  to  other  prop- 
erty, or  to  its  being  only  obtained  to 
enable  the  covenantee  more  advantageously  to 
deal  with  his  property,  is  important  to  be 
attended  to.  Whether  the  purchaser  is  the 
purchaser  of  all  the  land  retained  by  his  ven- 
dor when  the  covenant  was  entered  into,  is 
also  important.  If  he  is  not,  it  may  be  im- 
portant to  take  into  consideration  whether  his 
vendor  has  sold  off  part  of  the  land  so  retained, 
and  if  he  has  done  so,  whether  or  not  he  has 
so  sold  subject  to  a  similar  covenant;  whether 
the  purchaser  claiming  the  benefit  of  the  cove- 
nant has  entered  into  a  similar  covenant  may 
not  be  so  important." 
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General  Plan- 


it,  aided,  if  necessary,  by  reference  to  the  situation  of  the  property  and  the 
surrounding  circumstances.1 

Purpose  Not  Expressed  —  Absence  of  Reciprocal  Covenant.  —  The  conclusion  that  the 
restriction  was  intended  for  the  benefit  of  a  particular  lot,  is  not  negatived 
by  the  fact  that  the  purpose  is  not  expressed  in  the  deed  2  by  which  it  was 
conveyed,  or  that  the  deed  contains  no  reciprocal  covenant  on  the  part  of  the 
grantor  to  observe  a  like  restriction  in  respect  to  lands  retained  by  him.3 

c.  Presumed  Intention.  — Where  land  is  sold  in  lots  subject  to  restrictive 
covenants,  the  inference  and  presumption  is,  that  the  covenants  are  intended 
for  the  common  benefit  of  the  several  purchasers,  and  this  is  especially  true 
where  the  whole  property  is  sold.4  Where  some  of  the  lots  are  retained,  this  is 
an  element  to  be  taken  into  account,  but  the  circumstances  may  show  that  the 
intention  was  that  each  purchaser  should  be  entitled  to  enforce  the  restriction 
against  the  vendor  himself,  as  well  as  against  other  persons.5  Where,  without 
a  division  into  lots,  a  portion  of  an  estate  is  sold  subject  to  restrictions,  it  will 
be  presumed  that  the  intention  of  the  restriction  is  to  benefit  the  land  retained 
by  the  grantor.6 

4.  Restrictions  Pursuant  to  General  Plan.  —  The  great  majority  of  cases 
wherein  these  principles  are  applied  are  those  where  a  tract  or  estate  is  sold 
in  lots  or  parcels,  and  covenants  are  exacted  from  the  several  purchasers 
imposing  restrictions  upon  the  use  of  the  lots  sold  in  pursuance  of  a  general 
plan  for  the  mutual  advantage  of  all  the  parcels.7    In  such  cases,  the  restrictive 


1.  How  Purpose  Determined.  —  Spicer  v.  Mar- 
tin, L.  R.  14  App.  12;  Hutchinson  v.  Ulrich, 
145  111.  336;  Peck  v.  Conway,  119  Mass.  546; 
Beals  v.  Case,  138  Mass.  138;  Coughlin  v. 
Barker,  46  Mo.  App.  54;  Coudert  v.  Sayre,  46 
N.  J.  Eq.  395;  Clark  v.  Devoe,  124  N.  Y. 
120,  48  Hun  (N.  Y.)  512;  Landell  v.  Hamilton, 
175  Pa.  St.  327.  See  Clark  v.  New  York  L. 
Ins.,  etc.,  Co.,  64  N.  Y.  33. 

2.  Purpose  Need  Not  be  Expressed  in  Deed.  — 
Mann  v.  Stephens,  15  Sim.  377;  Patching  v. 
Dubbins,  Kay  1;  McLean  v.  McKay,  L.  R. 
5  P.  C.  327;  Hogan  v.  Barry,  143  Mass.  538; 
Coughlin  v.  Barker,  46  Mo.  App.  54. 

But  the  omission  of  such  an  expression  in 
the  deed  is  an  evidentiary  circumstance  to  be 
taken  in  consideration  in  determining  whether 
the  restriction  was  imposed  for  the  benefit  of 
the  parcel  in  behalf  of  which  it  is  sought  to 
enforce  it.  Coughlin  v.  Barker,  46  Mo.  App. 
54.  See  also  Renals  v.  Cowlishaw,  9  Ch.  Div. 
125,  11  Ch.  Div.  866. 

In  Skinner  v.  Shepard,  130  Mass.  180,  the 
court  said:  "  In  the  absence  of  any  words  in 
the  deed  to  this  effect,  or  any  reference  to  a 
plan  showing  a  general  scheme  of  improve- 
ment, the  grantees  took  their  estate  without 
any  notice,  express  or  constructive,  that  the 
restriction  was  intended  for  the  benefit  of  the 
adjoining  estate.  For  anything  that  appears, 
it  may  have  been  intended  only  for  the  benefit 
of  the  grantor,  and  for  his  personal  conven- 
ience." 

3.  Want  of  Reciprocal  Covenants.  — Child  v. 
Douglas,  Kay  560,  2  Jur.  N.  S.  950;  Coughlin 
v.  Barker,  46  Mo.  App.  61.  See  Catt  v.  Tourle, 
L.  R.  4  Ch.  654. 

But  the  absence  of  reciprocal  or  mutual 
covenants  is  a  fact  which  tends  to  show  that 
the  restriction  was  intended  to  be  personal  to 
the  grantor.  Coughlin  v.  Barker,  46  Mo.  App. 
67. 

4.  Estate  Sold  in  Lots  —  Presumed  Intention.  — 
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In  Nottingham  Patent  Brick,  etc.,  Co.  v.  But- 
ler, 15  Q.  B.  Div.  261,  the  cases  upon  this  sub- 
ject were  reviewed  by  Wills,  J.,  who  said: 
"  The  principle  which  appears  to  me  to  be  de- 
ducible  from  the  cases  is,  that  where  the  same 
vendor  selling  to  several  persons  plots  of  land, 
parts  of  a  larger  property,  exacts  from  each  of 
them  covenants  imposing  restrictions  on  the 
use  of  the  plots  sold,  without  putting  himself 
under  any  corresponding  obligation,  it  is  a 
question  of  fact  whether  the  restrictions  are 
merely  matters  of  agreement  between  the  ven- 
dor himself  and  his  vendees,  imposed  for  his 
own  benefit  and  protection,  or  are  meant  by 
him,  and  understood  by  the  buyers,  to  be  for  the 
common  advantage  of  the  several  purchasers." 
And  he  declared  that,  where  land  was  put  up 
to  auction  in  lots  subject  to  certain  restrictive 
covenants,  the  inference  was  almost  irresist- 
ible that  the  covenants  were  intended  for  the 
common  benefit  of  the  several  purchasers, 
especially  where  the  vendor  actually  sold,  or 
proposed  to  sell,  the  whole  of  his  property. 
This  exposition  of  the  law  was  approved  in  the 
Court  of  Appeal  in  Nottingham  Patent  Brick, 
etc.,  Co.  v.  Butler,  16  Q.  B.  Div.  778,  and  was 
referred  to  in  Collins  Castle,  36  Ch.  Div.  243, 
as  an  authoritative  summary  of  the  law.  See 
also  Raynor  v.  Lyon,  46  Hun  (N.  Y.)  227. 

5.  In  re  Birmingham,  etc.,  Land  Co.,  (1893) 
1  Ch.  342. 

6.  Coughlin  v.  Barker,  46  Mo.  App.  54. 
Where  there  is  a  restriction  in  a  deed  against 

undesirable  structures  or  trades,  the  presump- 
tion is  that  the  restriction  was  for  the  purpose 
of  protecting  the  rights  that  the  grantor  had 
in  adjacent  property.  Post  v.  Weil,  115  N.  Y. 
361,  12  Am.  St.  Rep.  809.  See  also  Cannon  v. 
Crook,  32  Md.  482. 

7.  General  Plan.  —  See  Western  v.  MacDer- 
mot,  L.  R.  1  Eq.  499,  L.  R.  2  Ch.  72;  Man- 
ners v.  Johnson,  1  Ch.  Div.  673;  Nottingham 
Patent  Brick,  etc.,  Co.  v.  Butler,  15  Q.  B.  Div. 
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covenants  entered  into  between  the  first  purchasers  and  their  common  vendor 
may  be  enforced  by  the  purchasers  or  their  assigns,  without  regard  to  the 
priority  of  title  between  the  parties.1 

5.  Restrictions  in  Absence  of  General  Plan. — Where,  however,  the  restrictions 
imposed  upon  the  purchaser  of  land,  though  not  part  of  a  general  plan,  are  in 
fact  intended  for  the  benefit  of  other  lands  retained  by  the  vendor,  a  subse- 
quent purchaser  of  the  retained  lands  may  enforce  the  restriction  against  the 
servient  estate;2  and  where  the  vendor  imposes  a  restriction  upon  lands 
retained  by  him  in  favor  of  lands  sold,  an  assignee  of  the  vendee  may  enforce 
the  restriction  against  a  purchaser  of  the  retained  lands,  with  notice  of  the 
restriction.3 

6.  Restriction  in  Form  of  Condition.  — Where  the  restriction  is  in  the  form 
of  a  condition  subsequent,  involving  a  forfeiture  of  the  estate  in  case  of  breach, 
the  forfeiture  cannot  be  enforced  in  equity,  for  equity  will  not  aid  in  enforcing 
forfeitures  ;  but  the  court  looks  to  substance,  and  not  to  form,  and  although 
the  restriction  is  in  form  a  condition,  a  breach  will  be  enjoined  where  it 
appears  plainly  to  have  been  intended  that  the  restriction  should  be  for  the 
benefit  of  the  land  held  by  the  plaintiff.4 


261,  16  Q.  B.  Div.  778;  Peabody  Heights  Co. 
v.  Willson,  82  Md.  186;  Sanborn  v.  Rice,  129 
Mass.  387;  Hano  v.  Bigelow,  155  Mass.  341; 
Jackson  v.  Stevenson,  156  Mass.  501,  32  Am. 
St.  Rep.  476;  Mulligan  v.  Jordan,  50  N.  J.  Eq. 
363;  Columbia  College  v.  Lynch,  70  N.  Y.  440. 

The  right  of  grantees  from  a  common  grantor 
to  enforce  inter  se  covenants  entered  into  by 
each  with  said  grantor,  is  confined  to  cases 
where  there  has  been  proof  of  a  general  plan 
or  scheme  for  the  improvement  of  the  property 
and  its  consequent  benefit,  and  the  covenant 
has  been  entered  into  as  a  part  of  a  general 
plan  to  be  exacted  from  all  purchasers,  and  to 
be  for  the  benefit  of  each  purchaser,  and  the 
party  has  bought  with  reference  to  such  gen- 
eral plan  or  scheme,  and  the  covenant  has  en- 
tered into  the  consideration  of  his  purchase. 
Mulligan  v.  Jordan,  50  N.  J.  Eq.  363. 

Collection  of  Flats.  —  The  same  principles 
apply  in  case  of  a  collection  of  flats  occupied 
in  a  similar  manner  under  a  common  manage- 
ment by  different  tenants.  Hudson  v  Cripps, 
(1896)  1  Ch.  265. 

Evidence  of  Division  According  to  General  Plan 
—  If  a  vendor  prepares  a  plan  of  an  estate 
showing  the  estate  divided  into  lots,  with 
houses  marked  on  them,  and  an  intending 
purchaser  is  shown  the  plan,  and  his  agree- 
ment with  regard  to  a  lot  purchased  by  him  is 
on  a  printed  blank,  with  written  alterations, 
the  purchaser  is  not  entitled  to  assume  that 
the  whole  estate  is  governed  by  a  building 
scheme  that  each  plot  shall,  without  variation, 
be  built  on  strictly  in  accordance  with  the  in- 
dications on  the  plan,  and  shall  of  necessity  be 
governed  by  the  printed  portions  of  the  agree- 
ment.   Tucker  v.  Vowles,  (1893)  1  Ch.  195. 

But  the  exhibition  of  a  plan  of  building  lots 
coupled  with  representations  to  the  vendees 
that  the  plan  is  to  be  followed  in  building  upon 
them,  without  any  covenants  inserted  in  the 
deeds  of  conveyance,  may  create  a  restriction 
for  the  common  benefit  of  the  several  lots  sold 
which  is  binding  upon  a  purchaser  with 
notice.  Tallmadge  v.  East  River  Bank,  26 
N.  Y.  105.  See  also  Clark  v.  New  York  L. 
Ins.,  etc.,  Co.,  64  N.  Y.  33. 


1.  De  Gray  v.  Monmouth  Beach  Club  House 
Co.,  50  N.  J.  Eq.  335. 

Thus  courts  of  equity  have  enforced  build- 
ing restrictions  in  favor  of  prior  purchasers  or 
their  assigns  against  the  assigns  of  a  subse- 
quent purchaser.  Coles  v.  Sims,  5  DeG.  M. 
&  G.  r,  23  Eng.  L.  &  Eq.  584,  Kay  75;  Collins 
v.  Castle,  36  Ch.  Div.  243;  Brouwer  v.  Jones, 
23  Barb.  (N.  Y.)  153. 

2.  Restrictions  on  Land  Sold,  in  Behalf  of  Land 
Retained.  —  Coughlin  v.  Barker,  46  Mo.  App. 
54;  Coudert  v.  Sayre,  46  N.  J.  Eq.  386;  Hayes 
v.  Waverly,  etc.,  R.  Co.,  51  N.  J.  Eq.  345; 
Clark  v.  Martin,  49  Pa.  St.  289.  See  also 
Renals  v.  Cowlishaw,  9  Ch.  Div.  125,  11  Ch. 
Div  866. 

Vendor  Repurchasing  Discharged  from  Cove- 
nant.—  In  Keates  v.  Lyon,  L.  R.  4  Ch.  218,  it 
was  held  that  the  benefits  of  a  restrictive  cove- 
nant entered  into  by  a  purchaser  of  a  portion 
of  a  tract  of  land  did  not,  in  equity,  under  the 
circumstances  of  the  case,  pass  to  the  subse- 
quent purchasers  of  other  portions  retained  by 
the  vendor,  and  that  the  vendor  might  re- 
purchase the  portion  subsequently  sold,  and 
make  title  thereto  discharged  from  the  cove- 
nant 

3.  Restrictions  on  Land  Retained  in  Behalf  of 
Land  Sold. —  Mann  v.  Stephens,  15  Sim.  ^77; 
McLean  v.  McKay,  L.  R.  5  P.  C.  327;  Halle 
v.  Newbold,  69  Md.  265.  See  also  Keates  v. 
Lyon,  L.  R.  4  Ch.  225;  Hills  v.  Miller,  3  Paige 
(N.  Y.)  254,  24  Am.  Dec.  218. 

But  unless  the  restriction  was  imposed  for 
the  benefit  of  the  lot  sold,  the  purchaser  can- 
not enforce  it  against  subsequent  purchasers 
of  the  retained  property.  Sharp  v.  Ropes,  no 
Mass.  381. 

Where  the  owner  of  two  lots  parted  with 
possession  of  one  of  them,  and  subsequently 
sold  the  second  lot  subject  to  a  building  re- 
striction, it  was  held  that  the  subsequent  pur- 
chasers of  the  lot  which  was  first  sold  could 
not  enforce  the  restriction  against  the  second 
lot,  because,  when  the  restriction  was  created, 
the  grantor  had  no  interest  in  the  first  lot. 
Tibbetts  v.  Tibbetts,  66  N.  H.  360. 

4.  Watrous  v.  Allen,  57  Mich.  367,  5S  Am. 
Rep.  363;  Coughlin  v.  Barker,  46  Mo.  App.  64. 
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7.  Whether  Negative  Agreements  Only  Enforced.  —  In  England  the  rule  is 
well  established  that  a  court  of  equity  will  only  enforce,  in  accordance  with 
the  principles  laid  down  in  this  title,  negative  covenants  and  agreements,  and 
will  not  enforce  covenants  to  do  positive  acts  relating  to  land  or  requiring 
the  expenditure  of  money,1  thus  drawing  the  line  as  to  the  enforcement  of 
these  restrictions  as  it  would  run  were  the  rights  created  by  them  considered 
as  easements.*  But  in  the  United  States  equity  has  lent  its  aid  to  enforce 
agreements  to  do  positive  acts.3 

8.  Discretion  of  Court  —  Equitable  Defenses.  —  a.  GENERALLY.  —  The  specific 
enforcement  of  contracts  by  a  court  of  equity  is  a  matter  which  rests  largely 
in  the  discretion  of  the  court,4  and  although  the  complaining  party  establishes 
a  strict  right,  yet  if  the  defendant  will  be  subjected  to  great  hardship  by  the 
maintenance  of  such  relief,  all  the  consequences  of  the  enforcement  of  such 
relief  will  be  duly  considered,  and  the  conduct  of  the  parties  toward  each 
other  carefully  weighed.5 

b.  Effect  of  Laches,  Acquiescence,  or  Change  of  Circumstances. — 
Where  a  court  of  equity  is  asked  to  enforce  a  covenant  by  decreeing  specific 
performance  or  granting  an  injunction,  equitable  as  distinguished  from  legal 
defenses  have  to  be  considered. 


1.  English  Doctrine  —  Negative  Covenants  Only 
Enforced.  —  Equity  will  interfere  only  to  enforce 
negative  agreements  or  covenants  express  or 
implied,  as,  for  instance,  not  to  build  so  as  to 
obstruct  a  view,  or  not  to  use  a  piece  of  land 
otherwise  than  as  a  garden,  and  will  not  en- 
force covenants  to  do  positive  acts  relative  to 
the  land.  The  effect  of  the  equitable  doctrine 
is  to  create  an  exception  to  the  rules  of  com- 
mon law  as  to  covenants  running  with  the 
land,  and  the  exception  will  not  be  extended. 
London,  etc.,  R.  Co.  v.  Gomm,  20  Ch.  Div.  562; 
Haywood  v.  Brunswick  Permanent  Ben.  Bldg. 
Soc,  8  Q.  B.  Div.  403;  Hall  v.  Ewin,  37  Ch. 
Div.  74;  Austerberry  v.  Oldham,  29  Ch.  Div. 
750,  overruling  Cooke  v.  Chilcott,  3  Ch.  Div. 
694,  which  was  to  the  contrary  effect. 

Though  a  covenant  be  in  terms  positive,  yet 
equity  will  look  to  the  substance  rather  than 
the  form,  and  if  it  is  in  substance  negative,  the 
court  will  enjoin  a  breach.  Catt  v.  Tourle,  L. 
R.  4  Ch.  654;  Tulk  v.  Moxhay,  2  Phil.  774. 

A  restrictive  covenant  may  be  enforced  by  a 
mandatory  injunction  requiring  the  removal 
of  structures  already  erected.  Manners  v. 
Johnson,  1  Ch.  Div.  673;  Atty.-Gen.  v.  Algon- 
quin Club,  153  Mass.  447. 

Where  a  tenant  covenanted  that  he  would 
not  use  the  demised  premises,  or  permit  or 
suffer  them  to  be  used,  for  any  offensive  busi- 
ness, it  was  held,  upon  this  principle,  that  the 
tenant  himself,  not  being  guilty  of  so  using  the 
premises,  could  not  be  held  liable  at  law  or 
in  equity  for  not  taking  active  proceedings 
against  an  under-tenant  for  a  breach  of  the 
covenant.    Hall  v.  Ewin,  37  Ch.  Div.  74. 

2.  4  Kent's  Com.  (13th  ed.)  480,  note.  See 
also  the  remarks  of  Bryan,  J.,  in  the  dissent- 
ing opinion  in  Peabody  Heights  Co.  v.  Willson, 
82  Md.  211. 

3.  Doctrine  In  United  States,  —  See  Whittenton 
Mfg.  Co.  v.  Staples,  164  Mass.  327;  and  the 
titles  Covenants;  Easements. 

4.  Discretion  of  Court.  —  2  Story's  Equity  Jur- 
isprudence, §  750. 

In  Columbia  College  v.  Thacher,  87  N.  Y. 
311,  the  court  said:  "  It  certainly  is  not  the 
doctrine  of  courts  of  equity  to  enforce  by  its 


peculiar  mandate  every  contract  in  all  cases, 
even  where  specific  execution  is  found  to  be  its 
legal  intention  and  effect.  It  gives  or  with- 
holds such  decree  according  to  its  discretion,  in 
view  of  the  circumstances  of  the  case,  and  the 
plaintiff's  prayer  for  relief  is  not  answered 
where,  under  those  circumstances,  the  relief  he 
seeks  would  be  inequitable." 

5.  Circumstances  and  Conduct  of  Parties  Con- 
sidered.— -Leonard  v.  Hotel  Majestic  Co.,  17 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  229. 

In  Conger  v.  New  York,  etc.,  R.  Co.,  120  N. 
Y.  29,  the  court  said:  "  It  has  become  the  well- 
settled  doctrine  of  this  court  that  the  specific 
performance  of  a  contract  is  discretionary  with 
the  court,  and  that  performance  will  not  be 
decreed  where  it  will  result  in  great  hardship 
and  injustice  to  one  party  without  any  con- 
siderable gain  or  utility  to  the  other  or  in 
cases  where  the  public  interest  would  be  preju- 
diced thereby." 

In  Parker  v.  Nightingale.  6  Allen  (Mass.) 
349,  83  Am.  Dec.  632,  it  is  said  that  if  it  was 
shown  that  one  or  two  owners  of  land  were 
insisting  on  the  observance  of  restrictions  and 
limitations,  contrary  to  the  interest  and  wishes 
of  a  large  number  of  proprietors  having  simi- 
lar rights  and  interest  by  which  great  pecuni- 
ary loss  would  be  inflicted  upon  them,  or  a 
great  public  improvement  be  prevented,  a 
court  of  equity  might  hesitate  to  use  us  powers 
to  restrain  a  breach  of  the  restriction. 

But  mere  pecuniary  loss  which  will  result  to 
the  defendant  from  a  specific  enforcement  of 
such  a  restriction  will  not  prevent  a  court  of 
equity  from  enforcing  it,  where  the  defendant 
had  violated  the  restriction  with  a  full  knowl- 
edge of  its  provisions.  Hall  v.  Wesster,  7  Mo. 
App.  56. 

Enforcement  Preventing  Public  Improvement.  — 

Where  the  enforcement  of  a  restrictive  cove- 
nant would  prevent  a  railway  company  from 
extending  improved  accommodations  to  the 
public,  it  was  held,  nevertheless,  that  the  cov- 
enantee was  entitled  to  an  injunction,  and 
should  not  be  left  to  his  remedy  for  damages 
at  law.  Lloyd  v.  London,  etc.,  R.  Co.,  2  De  G, 
J.  &  S.  568. 
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The  Conduct  of  the  Plaintiff,  such  as  Acquiescence  and  Laches,  may  disentitle  him  to  relief ; 
but  relief  will  not  be  refused  merely  because,  in  a  few  instances,  the  covenants 
have  not  been  enforced.1 

After  Right  has  Vested  in  Vendee,  Vendor's  Action  cannot  Divest  It.  — -  Where  the  right 
to  the  benefit  of  a  restrictive  covenant  exacted  by  the  vendor  of  con- 
tiguous lots  has  vested  in  the  purchasers  of  such  lots,  no  subsequent 
act  on  the  part  of  the  vendor  can  divest  the  purchasers  of  their  right  to  en- 
force the  restriction.2  But  where  lots  are  sold  in  accordance  with  a  general 
plan  regulating  building,  and  the  vendor,  by  the  provisions  of  the  agreement, 


1.  Laches,  Acquiescence,  etc. —  Knight  v.  Sim- 
monds,  (1896)  2  Ch.  294;  Roper  v.  Williams,  1 
T.  &  R.  18;  Patching  v.  Dubbins,  Kay  1,  23 
Eng.  L.  &  Eq.  609,  sub  710m.  Patching  v.  Gub- 
bins,  17  Jur.  1113;  German  v.  Chapman,  7  Ch. 
Div.  271;  Linzee  v.  Mixer,  101  Mass.  512;  Pay- 
son  v.  Burnham,  141  Mass.  547;  Jackson  v. 
Stevenson,  156  Mass.  502,  32  Am.  St.  Rep.  476; 
Leonard  v.  Hotel  Majestic  Co.,  17  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  229. 

A  suit  in  equity  to  compel  a  compliance  with 
restrictive  covenants  must  be  seasonably  com- 
menced before  the  persons  in  possession  have 
expended  money  or  incurred  liability  in  erect- 
ing buildings  or  other  structures  on  the  prem- 
ises. It  would  be  contrary  to  equity  and  good 
conscience  to  suffer  a  party  to  lie  by  and  see 
acts  done  involving  risks  and  expense  by 
others,  and  then  permit  him  to  enforce  his 
rights  and  thereby  inflict  loss  and  damage  on 
parties  acting  in  good  faith.  Whitney  v. 
Union  R.  Co.,  ir  Gray  (Mass.)  367,  71  Am. 
Dec.  715. 

Long  acquiescence  by  a  person  in  a  state  of 
things  which  he  seeks  to  enjoin  will  prevent 
him  from  obtaining  the  desired  relief.  Flint 
v.  Charman,  6  N.  Y.  App.  Div.  121;  Ware  v. 
Smith,  156  Mass.  186. 

A  person  who  seeks  to  enforce  a  restrictive 
covenant  must  permit  no  such  breach  thereof 
as  would  frustrate  all  the  benefits  that  would 
otherwise  accrue  to  the  other  parties  to  the 
agreement.  Moore  v.  Murphy,  89  Hun  (N. 
Y.)  175;  Flint  v.  Charman,  6  N.  Y.  App.  Div. 
121.    See  Peek  v.  Matthews,  L.  R.  3  Eq.  515. 

A  person  who  has  acquiesced  in  breaches  of 
restrictive  covenants  or  building  restrictions 
is  not  debarred  of  his  remedy  in  equity,  pro- 
vided the  breaches  have  not  caused  subsequent 
injury.  Western  v.  MacDermot,  L.  R.  I  Eq. 
499;  Richards  v.  Revitt,  7  Ch.  Div.  224,  23 
Moak  539;  Kemp  v.  Sober,  1  Sim.  N.  S.  517; 
Payson  v.  Burnham,  141  Mass.  547.  See  also 
Child  v.  Douglas,  2  jur.  N.  S.  950,  Kay  560. 

Illustrations.  —  Where  the  vendor  sold  houses 
subject  to  a  covenant  not  to  use  them  for  any 
purpose  except  as  private  dwelling-houses,  he 
did  not  forfeit  his  right  to  enjoin  the  use  of 
one  of  the  houses  for  business  purposes  by  the 
fact  that  he  had  permitted  one  of  the  adjoining 
houses  to  be  so  used,  where,  before  the  bill 
filed  for  an  injunction  the  business  had  been 
put  an  end  to  upon  notice  from  him.  Wilkin- 
son v.  Rogers,  10  Jur.  N.  S.  5. 

When  the  owner  of  the  easement  created  by 
the  covenant  has  made  or  permitted  permanent 
erections  which  would  substantially  interfere 
with  the  enjoyment  thereof,  the  easement  is 
thereby  pro  (an/a  extinguished;  but  the  fact 
that  the  owner  chooses  to  relinquish  a  part  of 
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his  easement  does  not  deprive  him  of  the 
whole,  and  it  devolves  upon  the  defendant,  in 
an  action  upon  the  covenant,  to  show  that  the 
easement  has  been  in  whole  or  in  part  de- 
stroyed.   Lattimer  v.  Livermore,  72  N.  Y.  174. 

Where,  under  a  building  restriction  in  a 
deed,  a  lot  enjoys  the  privilege  of  light  and  air 
from  a  second  lot,  and  the  owner  of  the  first 
lot  erects  a  solid  division  wall,  cutting  himself 
off  from  light  and  air,  and  maintains  such  a 
wall  for  a  long  period  of  years,  he  cannot  en- 
join the  owner  of  the  second  lot  from  erecting 
a  building  to  the  height  of  such  wall.  Landell 
v.  Hamilton,  177  Pa.  St.  23. 

Where  the  plaintiff,  before  the  defendants 
had  incurred  any  expense  in  erecting  a  build- 
ing in  violation  of  a  building  restriction,  ob- 
jected to  the  defendants  doing  so,  and  stated 
his  intention  to  prevent  it  if  he  could,  it  was 
held  that  the  failure  to  institute  suit  for  several 
months,  the  failure  being  accounted  for  by  the 
plaintiff's  want  of  proof  at  the  time  to  main- 
tain his  suit,  was  no  ground  for  a  refusal  by  a 
court  of  equity  to  grant  an  injunction  against 
the  breach  complained  of.  Coles  v.  Sims,  5 
De  G.  M.  &  G.  1. 

2.  Vendor  cannot  Affect  Vested  Eight  to  Enjoy 
Covenant.  —  Child  v.  Douglas,  2  Jur.  N.  S.  950, 
Kay  560;  Coughlin  v.  Barker,  46  Mo.  App. 
54;  Watertown  v.  Cowen,  4  Paige  (N.  Y.)  510. 

So  where  the  owner  of  land  has  sold  a  part 
thereof  subject  to  a  building  restriction,  he 
cannot,  after  subsequently  selling  part  of  the 
retained  lands,  release  the  covenantor  from 
his  covenant.  Western  v.  MacDermot,  L.  R. 
1  Eq.  499.  See  Raynor  v.  Lyon,  46  Hun  (N. 
Y.)  227. 

Where  the  middle  one  of  three  adjoining  lots 
is  subject  to  a  building  restriction  in  favor  of 
each  of  the  adjoining  lots,  the  owner  of  neither 
of  the  latter  can,  by  his  independent  act,  relin- 
quish the  subserviency  of  the  middle  lot,  so  as 
to  affect  the  other.  Landell  v.  Hamilton,  177 
Pa.  St.  23. 

A . ,  who  had  leased  two  lots  of  ground,  one  of 
which  was,  by  the  lease,  made  subject  to  a 
building  restriction  in  favor  of  the  other,  sub- 
leased the  dominant  tenement,  covenanting  to 
observe  the  restriction  of  the  original  lease. 
A.  afterwards  surrendered  the  original  lease, 
and  took  a  new  lease  which  did  not  contain  the 
building  restriction,  and  proceeded  to  erect  a 
house  upon  the  servient  tenement,  in  violation 
of  the  restriction.  It  was  held  that  the 
assignee  of  the  sub-lessee  was  entitled  to 
enjoin  the  erection,  and  that  his  rights  were 
not  affected  by  A.'s  action  in  taking  a  new 
lease  which  did  not  contain  the  restriction. 
Piggott  v.  Stratton,  1  De  G.  F.  &  J.  33,  6  Jur. 
N.  S.  129. 
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retains  the  right  to  change  the  plan  or  to  consent  to  alterations  therein,  one 
■of  the  vendees  cannot  object  to  buildings  subsequently  erected  with  the 
vendor's  assent.1 

Effect  of  Change  of  Circumstances. —  Equity  will  not  lend  its  aid  where  the  restric- 
tions were  imposed  in  pursuance  of  a  general  plan  of  improvement,  which  has 
afterwards  been  abandoned,  or  where  the  circumstances  surrounding  the  prop- 
erty, and  the  character  of  the  neighborhood,  have  so  entirely  changed  in  other 
respects  as  to  render  the  enforcement  of  the  restriction  inequitable.2 

c.  Awarding  Damages  for  Breach.  —  The  power  of  a  court  of  equity, 
when  it  entertains  an  application  for  the  specific  performance  of  a  contract,  to 
award  damages  either  as  a  substitute  for  the  relief  prayed  for,  or  as  an  addition 
thereto,  is  established  by  statute  in  England,3  and  in  the  United  States  is 
recognized  to  a  greater  or  lesser  extent  as  resulting  from  the  adoption  of  the 
reformed  system  of  code  procedure,4  or  as  founded  upon  general  equitable 
principles.5  Acting  upon  these  principles,  where  the  defendant  has  done  some 
act  inconsistent  with  the  restriction,  but  the  burden  and  loss  on  the  defendant 
would  be  disproportionate  to  the  benefits  resulting  to  the  plaintiff,  should  the 
■court  order  a  specific  performance  of  the  restrictive  agreement,  and  it  appears 
that  complete  justice  will  be  done  the  plaintiff  by  assessing  money  damages, 
the  court  will  grant  damages  instead  of  enforcing  the  performance.6 

d.  Plaintiff  Need  Not  Show  Damage.  — Where  the  breach  of  the  cove- 
nant is  clear,  the  covenantees  or  their  assignees  need  not  show  damages  in 
•order  to  give  the  court  sufficient  ground  to  interfere  by  injunction.7 


1.  Retained  Right  to  Alter  Plans.  —  A  vendor, 
about  to  sell  his  estate  in  lots,  entered  into  a 
covenant  with  several  purchasers  thereof  re- 
specting the  manner  of  building  upon  the  lots, 
and  the  laying  out  of  the  ground,  subject  to 
■such  alterations  as  the  vendor  might  make  and 
approve;  and  he  also  covenanted  to  require 
future  purchasers  of  other  portions  of  the 
■estate  to  covenant  that  they  would  not  erect 
any  building  which  should  deteriorate  the 
value  of  the  buildings  already  erected.  One 
of  the  purchasers  who  had  built  upon  the  lots 
conveyed  to  him,  subsequently  sought  to  en- 
join the  erection  of  a  building  by  a  purchaser 
upon  a  neighboring  lot,  as  contrary  to  the  provi- 
sions of  the  covenant;  but  it  was  held  that  the 
plan  of  the  building  sought  to  be  enjoined 
having  been  approved  by  the  vendor,  the  case 
was  brought  within  the  reservation  of  power 
in  the  original  instrument  to  make  changes  in 
the  plans,  and  that  the  building  could  not  be 
enjoined  as  a  breach  of  the  covenant  against 
deteriorating  the  value  of  buildings  already 
erected,  in  the  absence  of  any  proof  that  such 
injury  would  be  sustained  by  the  erection  of 
the  building.  Schreiber  v.  Creed,  ioSim.'cj,  3 
Jur.  625. 

An  estate  was  divided  into  lots,  and  a  por- 
tion of  them  sold  subject  to  restrictive  cove- 
nants, including  a  covenant  that  the  purchaser 
would  not,  without  the  consent  of  the  vendor, 
his  heirs  or  assigns,  erect  any  buildings  of  a 
certain  description.  It  was  held  that,  in  order 
to  entitle  a  purchaser  of  one  of  the  lots  to  erect 
further  buildings  upon  his  land,  it  was  neces- 
sary for  him  to  procure  the  consent  of  the 
owners  of  such  estate  only  as  had  not  been 
conveyed  in  plots,  and  that  the  covenant  did 
not  require  the  consent  of  all  lessees  and  pur- 
chasers of  the  several  plots  acquiring  title  after 
the  date  of  the  conveyance  under  which  the 
5  C.  of  L. — 2  1 


purchaser  held.  Everett  v.  Remington,  (1892) 
3  Ch.  148. 

2.  Change  of  Circumstances.  —  Bedford  v. 
British  Museum,  2  Myl.  &  K.  552;  German 
v.  Chapman,  7  Ch.  Div.  271;  Peek  v.  Mat- 
thews, L.  R.  3  Eq.  515;  Sayers  v.  Collyer,  24 
Ch.  Div.  180;  Duncan  v.  Central  Pass.  R.  Co., 
85  Ky.  525;  Jackson  v.  Stevenson,  156  Mass. 
502,  32  Am.  St.  Rep.  476;  Coughlin  v.  Barker. 
46  Mo.  App.  54;  Page  v.  Murray,  46  N.  J.  Eq. 
325;  Peters  v.  Delaplaine,  49  N.  Y.  366;  Colum- 
bia College  v.  Thacher,  87  N.  Y.  311 ;  Amer- 
man  v.  Deane,  132  N.  Y.  355,  28  Am.  St.  Rep. 
584.  See  also  Jenks  v.  Pawlowski,  98  Mich. 
110,  39  Am.  St.  Rep.  522;  Abraham  v.  Stew- 
art, 83  Mich.  7,  21  Am.  St.  Rep.  585;  Perkins 
v.  Coddington,  4  Robt.  (N.  Y.)  647;  Kountze 
v.  Helmuth,  67  Hun  (N.  Y.)  343. 

Where  a  building  restriction  is  still  of  sub- 
stantial value  to  a  dominant  lot,  notwithstand- 
ing the  changed  use  of  the  land  and  building, 
equity  will  restrain  its  violation,  if  relief  is 
promptly  sought.  Landell  v.  Hamilton,  175 
Pa.  St.  327.  See  also  Reilly  v.  Otto,  (Mich. 
1896)  66  N.  W.  Rep.  228. 

3.  Lord  Caines's  Act,  21  and  22  Vict.,  c.  27; 
Aberaman  Iron  Works  v.  Wickens,  L.  R.  5  Eq. 
505. 

4.  See  Sternberger  v.  McGovern,  56  N.  Y. 
12. 

5.  Wiswall  v.  McGown,  2  Barb.  (N.  Y.)  270; 
Holland  v.  Anderson,  38  Mo.  55. 

For  a  full  treatment  of  this  subject,  see  the 
title  Equity. 

6.  Welsh  v.  Taylor,  50  Hun  (N.  Y.)  146; 
Amerman  v.  Deane,  132  N.  Y.  355,  28  Am.  St. 
Rep.  584.  See  also  Columbia  College  v. 
Thacher,  87  N.  Y.  311. 

7.  Damage  Need  Not  be  Proved. —  Tipping  v. 
Eckersley,  2  Kay  &  J.  264;  Manners  v.  Johnson, 
1  Ch.  Div.  673;  Richards  v.  Revitt,  7  Ch.  Div. 
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c.  Effect  of  Provision  for  Liquidated  Damages.  —  Where  a  covenant 
creating  a  building  restriction  contains  a  provision  providing  for  the  recovery 
of  a  specific  amount  as  liquidated  damages,  in  case  of  a  breach  of  the  restric- 
tion, this  will  not  prevent  a  court  of  equity  from  granting  an  injunction  against 
the  breach,  if  otherwise  proper  to  be  granted,  considering  the  contents  of  the 
whole  instrument  and  the  nature  and  circumstances  of  the  case.1 


BULK. —  See  note  2. 

BULL.  (See  also  the  titles  FUTURES  AND  OPTIONS;  STOCK  BROKERS; 
Stock  Exchange  ;  Stock  and  Stockholders.) — i.  In  the  nomenclature 
of  the  stock  market,  a  "  bull "  is  one  who  buys  stock  with  the  expectation  of 
making  a  profit  through  a  rise  of  prices.  Such  a  person  is  said  to  be  "  long 
of  stocks." 

2.  The  male  of  the  bovine  genus  of  animals.3 


224,  23  Moak  539;  Leech  v.  Schweder,  L.  R. 
9  Ch.  465;  Atty.-Gen.  v.  Algonquin  Club,  153 
Mass.  447;  Hall  v.  Wesster,  7  Mo.  App.  56; 
Columbia  College  v.  Thacher,  87  N.  Y.  317. 
See  also  Jackson  v.  Stevenson,  156  Mass.  502, 
32  Am.  St.  Rep.  476;  Lattimer  v.  Livermore, 
72  N.  Y.  174. 

In  Western  v.  MacDermot,  L.  R.  1  Eq.  499, 
Lord  Romilly  appeared  to  consider  that  equity 
would  not  interfere  unless  damages  were 
shown,  but  these  observations  were  criticised 
by  the  court  in  Manners  v.  Johnson,  1  Ch. 
Div.  673. 

In  Kemp  v.  Sober,  1  Sim.  N.  S.  517,  it  was 
held  that  keeping  a  school  for  young  ladies 
was  a  breach  of  a  restrictive  covenant,  and 
that  the  annoyance  which  would  be  suffered 
from  the  pupils  of  the  school  practicing  music 
and  dancing,  and  from  their  relations  and 
friends  continually  calling  upon  them,  con- 
stituted sufficient  damage  to  entitle  the  cove- 
nantee to  an  injunction. 

The  fact  that  the  breach  will  cause  the  plain- 
tiff slight  inconvenience  only  is  no  ground 
for  refusing  equitable  relief.  Kirkpatrick  v. 
Peshine,  24  N.  J.  Eq.  206. 

1.  Coles  v.  Sims,  5  De  G.  M.  &  G.  1;  Wat- 
rous  v,  Allen,  57  Mich.  362,  58  Am.  Rep.  363; 
Phoenix  Ins.  Co.  v.  Continental  Ins.  Co.,  87 
N.  Y.  400;  Lewis  v.  Gollner,  129  N.  Y.  234,  26 
Am.  St.  Rep.  516. 

2.  Wills.—  A  bequest  of  the  bulk  of  certain 
property  has  been  held  void  for  uncertainty. 
Palmer  v.  Simmonds,  2  Drew.  225 ;  1  Jarman  on 
Wills  (6th  ed.)  *333.  See  the  titles  Legacies 
and  Devises;  Wills. 

Open  Bulk  —  Interstate  Commerce.  (See  also 
the  title  Interstate  Commerce.)  — ■  A  statute 
of  North  Carolina  providing  that  persons  sell- 
ing seed  in  packages  unmarked  by  the  date 
when  such  seed  were  grown,  except  farmers 
selling  seed  in  open  bulk  to  other  farmers  or 
gardeners,  should  be  guilty  of  a  misdemeanor, 
was  held  unconstitutional  and  void  with  re- 
spect to  the  selling  of  seed,  in  the  original 
packages,  imported  from  another  state.  The 
court  said:  "  Why  should  the  farmers  of 
North  Carolina  be  permitted  to  sell  seed  in 
open  bulk  to  other  farmers  or  gardeners,  and 
the  petitioner,  or  D.  M.  Ferry  &  Co.,  or  any 
citizen  who  desires  to  engage  in  that  traffic,  be 
prohibited  from  so  doing?    How  does  this  pro- 


tect seed  buyers  ?  What  is  meant  by  '  open 
bulk  '  ?  The  natural  meaning  of  the  words  is, 
in  the  mass;  exposed  to  view;  not  tied  or 
sealed  up.'  Used  in  the  connection  they  are 
in  this-  act,  they  do  not  relate  to  the  quantity 
that  may  be  sold,  nor  does  the  statute  restrict  it 
to  an  ounce  or  less,  or  require  a  bushel  or  more 
to  be  sold  Any  quantity  of  any  garden  or 
vegetable  seed,  not  in  a  package  or  bag,  but 
in  open  bulk,  may  be  sold  by  a  farmer,  to> 
other  farmers  or  gardeners,  without  the  mark 
relating  to  the  year  when  grown.  The  effect 
of  this  is  that  all  dealers  must  sell  their  seeds 
through  farmers,  or  be  excluded  from  the 
market.  The  farmer  may  sell  seeds,  free  from 
any  restrictions  or  marks,  but  any  one  else 
selling  the  same  kind  of  seeds,  even  if  from 
the  same  original  mass  or  bulk,  if  the  same  be 
in  packages  or  bags,  must  have  plainly 
marked  upon  them  the  year  when  grown,  the 
words  that  give  purity  to  the  contents,  and 
eliminate  all  fraud  from  the  sale.  This  stat- 
ute virtually  prevents  the  importation  into  the 
state  of  North  Carolina  of  all  garden  and  vege- 
table seeds  in  paper  packages  or  bags,  for  sale 
in  the  packages  in  which  imported,  and  de- 
stroys that  extensive  and  useful  trade,  so  far 
as  that  state  is  concerned."  In  re  Sanders,  52 
Fed.  Rep.  806. 

3.  Cow  —  Steer- — Impounding.  (See  also  the 
title  Impounding.)  —  The  Illinois  act  of  1S69 
(Session  Laws,  p.  176),  which  provides  that  it 
shall  not  be  lawful  for  the  owners  of  any 
domestic  animals  of  the  species  horse,  bull, 
mule,  ass,  sheep,  and  hog,  to  suffer  them  to 
run  at  large  in  the  counties  named,  and 
authorizing  that  they  be  impounded  when 
found  at  large,  etc.,  does  not  authorize  the 
taking  up  of  any  cow,  heifer,  or  steer.  In  this 
case  the  court,  by  Walker,  J.,  said:  "When  we 
remember  that  the  General  Assembly  use  such 
language  as  is  apt  and  proper  to  embrace  the 
objects  intended  to  be  embraced  in  a  law,  it 
would  be  unreasonable  to  hold  that  words 
shall  be  construed  contrary  to  their  etymo- 
logical and  grammatical  meaning.  The  word 
bull,  can  by  no  rule  of  construction  be  held 
to  mean  a  cow  or  a  steer.  Bulls  are,  no  doubt, 
individuals  of  the  bovine  genera,  and  also  of 
the  species  ox  or  cow,  but  individuals  are 
never  taken  as  a  representative  of  a  genus  or 
a  species.  They  are,  no  doubt,  embraced  in 
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Definitions. 


BULLION.  (See  also  the  titles  Demand;  Payment;  Money.)— Gold  or 
silver  in  the  mass.1 

BUNDLING.  (See  also  the  titles  Seduction;  Usages  and  Customs.)  — 
Bundling  was  a  custom  at  one  time  prevalent  in  some  sections  of  the  United 
States,  of  young  unmarried  men  and  women,  especially  lovers,  sleeping  together 
in  the  same  bed  without  undressing,  It  has  been  held  that  such  a  custom 
cannot  be  set  up  by  a  father  as  an  excuse  for  his  carelessness  resulting  in  the 
seduction  of  his  daughter,2  as  a  custom  must  be  moral. 


both.  We  cannot,  according  to  the  definition 
of  the  term  '  species,'  say  that  mules  form  a 
species,  because  they  are  hybrids,  being 
neither  of  the  species  horse  nor  ass,  but  are  a 
cross  between  the  two;  nor  can  they  reproduce 
beings  like  themselves.  Again,  the  legislature 
by  former  enactments,  when  referring  to  kine, 
have  almost  uniformly  designated  them  as 
cattle  or  neat  cattle,  thus  embracing  the  entire 
species."    Oil  v.  Rowley,  69  111.  469. 

Same —  Indictment.  —  Therefore,  where  there 
was  an  indictment  for  stealing  a  bull,  and 
the  defendant's  plea  was  that  he  had  been 
previously  indicted  in  the  same  court  for  steal- 
ing a  cow  and  two  heifers,  tried,  and  acquitted, 
and  that  the  offense  charged  in  the  indictment 
was  embraced  in  the  former  indictment,  —  that 
the  offenses  were  the  same,  —  the  court  held 
this  plea  of  former  acquittal  bad;  English,  C. 
}.,  saying:  "  On  the  first  indictment  he  could 
not  have  been  convicted  for  stealing  a  bull. 
If,  upon  the  first  indictment,  he  could  not  have 
been  convicted  of  the  offense  described  in  the 
second,  then  an  acquittal  upon  the  former  is 
no  bar  to  the  latter.  3  Greenleaf  Ev.,  §  36;  I 
Whart.  Cr.  L.  (6th  ed.),  §§  551-557.  '  The  rule 
is,'  says  Mr.  Wharton,  '  that  if  the  prisoner 
could  have  been  legally  convicted  on  the  first 
indictment  upon  any  evidence  that  might  have 
been  legally  adduced,  his  acquittal  on  that  in- 
dictment may  be  successfully  pleaded  to  a 
second  indictment,  and  it  is  immaterial 
whether  the  proper  evidence  was  introduced 
at  the  trial  of  the  first  indictment  or  not.' 
But  upon  the  indictment  for  stealing  a  cow 
and  two  heifers  appellant  could  not,  upon  any 
evidence  that  might  have  been  legally  adduced, 
have  been  convicted  for  stealing  a  bull,  the 
variance  between  the  indictment  and  proof  as 
to  the  subject  of  larceny  being  material  and 
fatal;  hence  an  acquittal  upon  the  first  indict- 
ment could  be  no  bar  of  the  second  for  stealing 
a  bull.  This  rule  of  the  common  law  has  not 
been  changed  by  statute."  State  v.  McMinn, 
34  Ark.  160. 

1.  "  With  regard  to  bullion,  which  signifies 
properly  either  gold  or  silver  in  the  mass,  and 
is  here  intended  to  denote  those  metals  in  any 
state  other  than  that  of  authenticated  coin,  the 
legislature  for  the  prevention  of  frauds,  both 
with  respect  to  the  coin  and  to  plate,  have 
made  several  provisions."    1  East  P.  C.  188. 

Contract  to  Pay  in  Bullion.  —  It  has  been  held 
in  New  York  that  a  contract  to  pay  the  plain- 
tiff for  his  service  "  at  the  rate  of  sixty  dollars 
per  month  in  gold  bullion,  valued  at  sixteen 
dollars  per  ounce  in  gold  coin  of  the  United 
States,"  is  a  contract  for  wages  payable  in 
money,  and  that  the  plaintiff  could  sue  for 
them  without  making  the  demand  required 
when  payment  is  to  be  made  in  anything  be- 


sides money.  In  this  case,  Daly,  C.  J.,  after 
citing  several  cases  in  which  a  demand  was 
held  necessary,  before  suit  brought,  said:  "It 
is  argued  that  such  is  the  case  here,  the  agree- 
ment being  to  pay  in  bullion,  which  it  is  urged 
is  a  specific  article,  bullion  being  merchan- 
dise. But  in  the  same  sense  coin  may  be  re- 
garded as  merchandise,  for  it  is  not  its  coinage 
which  makes  it  the  standard  by  which  other 
commodities  are  measured,  but  its  intrinsic 
value  in  the  markets  of  the  world  as  a  pre- 
cious metal.  The  precious  metals  are  adopted 
as  the  general  medium  of  exchange,  because 
they  have  in  themselves  an  intrinsic  value, 
being  used  for  many  purposes,  are  produced 
in  nearly  equal  quantities,  at  nearly  equal 
cost,  are  portable  and  comparatively  inde- 
structible, and  they  have  this  value  coined  or 
uncoined;  for  the  stamp  which  the  govern- 
ment impresses  upon  the  coin  is  simply  a 
guaranty  of  its  weight  and  fineness.  Bullion, 
when  the  word  is  used  in  a  financial  sense,  for 
it  has  other  meanings  (Nares'  Glossary,  ed.  of 
1872;  Wedgwood's  Eng.  Etymology),  imports 
uncoined  gold  and  silver,  either  smelted,  re- 
fined, or  in  the  condition  in  which  it  is  used 
for  coining,  and  has  from  the  earliest  period 
been  associated  with  or  employed  as  a  term 
denoting  money.  It  is  derived  from  the 
French  word  billon,  which  Savary,  in  his  Dic- 
tionnaire  Universel  de  Commerce,  defines  as 
a  term  for  money,  ter?ne  de  monnoye ;  and  one 
of  the  earliest  English  authorities  upon  those 
words  that  are  derived  from  the  French,  Cot- 
grave,  in  his  French  and  English  Dictionary 
of  1632,  defines  bullion,  '  Money,  monnoye  de 
billon?  Bayley,  more  than  a  century  after- 
wards, defines  it  in  his  English  Dictionary  of 
1763,  1  Money  having  no  stamp  upon  it;'  and 
our  own  contemporary  authority,  Webster, 
says,  '  The  word  is  often  used  to  denote  gold 
and  silver,  corned  and  uncoined,  when  reckoned 
by  weight  and  in  mass,  including  especially 
foreign  or  uncurrent  coin.'  Webster's  Diet., 
Unabridged,  of  1864.  And  Locke,  in  his  paper 
on  Raising  the  Value  of  Money,  so  employs 
the  word  in  this  passage:  '  Foreign  coin  hath 
no  value  here  for  its  stamp,  and  our  coin  is 
bullion  in  foreign  countries.'  In  France, 
billon  is  used  not  only  for  coin,  and  for  the 
material  before  it  is  coined,  but  also  for  the 
mint  or  place  where  the  precious  metals  are 
sent  to  be  coined  (Bescherelle,  Dictionnaire 
Universel  de  la  Langue  Franchise);  and 
bullion  was  formerly  used  in  this  sense  in 
England  (Wedgwood's  Dictionary  of  English 
Etymology,  p.  112;  27  Edvv.  III.,  st.  27,  c.  14; 
4  Henry  IV.,  c.  10)."  Counsel  v.  Vulture  Min. 
Co.,  5  Daly  (N.  Y.)  74. 

2.  Seagar  v.  Sligerland,  2  Cai.  (N.  Y.)  219; 
Hollis  v.  Wells,  5  Pa.  L.  J.  30. 
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BUKDEN. —  See  note  I. 

Father's  Responsibility. —  In  Seagar  v.  Sli- 
gerland,  2  Cai.  (N.  Y.)  219,  the  court  said: 
"  From  the  summary  of  the  testimony  we  are 
constrained  to  say,  there  ought  to  have  been  a 
verdict  for  the  defendant.  In  actions  of  this 
nature,  the  daughter  is  supposed  to  be  vio- 
lated with  force,  against  the  will  and  consent 
of  the  father.  It  is  then,  and  then  only,  that 
he  is  entitled  to  compensation  for  the  loss  of 
her  service.  But  when  he  consents  or  con- 
nives at  the  criminal  intercourse,  he  seeks 
with  very  ill  grace  a  retribution  in  damages. 
Volenti  11011  fit  injuria.  If  he  be  not particeps 
triminis,  he  is  something  very  like  it.  His 
assurance  in  coming  here  for  redress  can  be 
equaled  only  by  the  indifference  with  which  he 
submitted  to  the  sacrifice  of  his  daughter's 
chastity.  We  lay  out  of  view  the  custom 
which  it  is  agreed  prevails  in  that  part  of  the 
country,  for  young  people,  who  are  courting, 
to  sleep  together;  nor  can  we  conceive  why 
this  custom  has  been  pressed  into  the  plain- 
tiff's service.  If  it  furnishes  an  excuse  for  his 
carelessness,  or  his  daughter's  indiscretion,  it 
is  some  apology  also  for  the  defendant.  At 
any  rate,  parents  who  countenance,  or  take  no 
pains  to  abolish,  at  least  within  their  own 
walls,  a  practice  so  indecorous  or  dangerous, 
have  no  right  to  complain,  or  ask  satisfaction 
for  consequences  which  must  so  naturally  fol- 
low from  it.  Nor  is  it  an  excuse  for  the  par- 
ent to  say  that  promises  of  marriage  had  been 
exchanged.  If,  under  such  engagements,  he 
thought  there  was  no  harm  in  permitting 
what  nothing  but  wedlock  itself  should  have 
sanctioned,  he  knew  the  risk  to  which  his 


daughter  was  exposed.  These  vows  might 
be  broken,  or  the  young  lady,  as  there  is  too 
much  reason  to  believe  was  the  case  here, 
might,  by  her  own  indiscreet  behavior,  justify 
the  lover  in  transferring  his  affections  to  some 
other  object.  On  the  daughter's  behavior, 
however,  it  is  not  necessary  now  to  dwell,  as 
we  are  not  showing  what  measure  of  damages 
would  have  been  just,  but  that  none  at  all 
ought  to  have  been  given.  This  will  more 
properly  become  a  subject  of  inquiry  if  she 
shall  think  proper  to  bring  an  action  for  a 
breach  of  the  marriage  promise.  The  father's 
conduct  is  more  immediately  in  question  in 
this  suit;  and  as  that  was  in  the  highest  de- 
gree exceptionable,  as'  he  consented  to  if  he 
did  not  encourage,  knew  of,  and  took  no  meas- 
ures to  prevent,  the  connection  which  has  pro- 
duced this  action,  we  think  it  cannot  be  main- 
tained. The  verdict  is,  therefore,  against  law, 
and  a  new  trial  must  be  had.  The  judge  hav- 
ing refused  to  nonsuit  the  plaintiff,  as  he 
ought  to  have  done,  the  costs  of  the  former 
trial  must  abide  the  event  of  the  suit." 

1.  An  English  Statute  exempted  from  toll 
vehicles  used  for  the  conveyance  of  any 
"  goods  or  burden."  It  was  held  that  the 
statute  did  not  extend  to  carriages  of  a  circus, 
used  for  carrying  the  band  and  other  perform- 
ers, as  burden  does  not  include  persons. 
Bramwell,  B.,  said:  "  I  cannot  think  that  in 
the  case  *  *  *  of  a  person  carrying  on  his 
trade  by  means  of  sending  out  a  traveler  in  a 
gig  to  obtain  orders,  the  gig  would  be  ex- 
empted on  the  ground  that  the  traveler  was  a 
burden."  Speak  v.  Powell,  L.  R.  9  Exch.  25. 
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CROSS-REFERENCES. 

For  a  treatment  of  Burden  of  Proof  in  connection  with  the  various  subjects  of  the  laic,  see 
the  titles  in  this  work  under  which  those  subjects  are  treated ;  for  example,  ABOR- 
TION, vol.  1,  p.  195;  ALIBI,  vol.  2,  p.  55;  ALTERATION  OF  INSTRU- 
MENTS, vol.  2,  p.  272;  BILLS  OF  EXCHANGE  AND  PROMISSORY 
NOTES,  vol.  4,  p.  65;  CONSIDERATION;  INSANITY;  MALLCIOUS 
PROSECUTION;  NEGLIGENCE;  SELF-DEFENSE. 

For  other  matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject,  see 
the  titles  CRIMINAL  LAW;  DAMAGES;  EVLDENCE;  PRESUME. 
TLONS;  REASONABLE  DOUBT;  WLLLS. 

I.  Scope  of  This  Title.  —  Questions  as  to  burden  of  proof  in  connection  with 
particular  classes  of  facts  and  relations  of  parties,  and  the  rights  and  duties 
growing  therefrom,  arise  in  every  subject  in  the  law,  and  are  treated  fully  in 
this  work,  under  the  special  titles  where  those  subjects  are  considered.  The 
purpose  of  this  article  is  to  explain  and  illustrate  the  general  principles  which 
underlie  the  whole  subject  and  determine  the  application  of  its  rules  in  special 
cases. 

II.  Meaning  of  the  Term  —  Term  used  in  Two  senses.  —  The  term  "  burden  of 
proof  "  {onus  probandi*)  has  two  distinct  meanings,  which  it  is  necessary  to 
bear  in  mind  in  the  examination  of  this  subject  and  of  the  authorities  wherein 
the  term  is  used. 
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Meaning  of  Term. 


The  Two  Uses  stated.  —  It  is  used  to  refer,  first,  to  the  duty  of  establishing  the 
truth  of  a  given  proposition  or  issue  by  such  a  quantum  of  evidence  as  the 
law  demands  in  the  case,  whether  civil  or  criminal,  in  which  the  issue  arises, 
and,  second,  to  the  duty  of  producing  evidence  at  the  beginning  or  at  any  sub- 
sequent stage  of  the  trial,  in  order  to  make  or  meet  a  prima  facie  case.1 

illustration.  —  At  the  beginning  of  a  trial,  the  burden  of  proof  in  both  senses 
usually  rests  upon  the  plaintiff;  but  as  the  trial  proceeds,  a  separation  may, 
and  often  does,  arise  in  regard  to  the  two  duties  expressed  by  this  phrase. 
Thus,  in  an  action  by  a  holder  upon  a  negotiable  note,  it  is  the  duty  of  the 
plaintiff  to  make  out  his  title,  and  he  may  rest  in  the  first  instance  on  the 
presumptions  established  in  his  favor  by  the  commercial  law  to  show  a  prima 
facie  case.  The  burden  is  then  upon  the  defendant  in  the  second  sense  of  the 
term  to  meet  this  prima  facie  case ;  and  by  showing,  for  instance,  that  the 
instrument  had  its  inception  in  fraud,  the  duty  of  producing  affirmative  evi- 
dence of  title  is  again  shifted  to  the  plaintiff.  In  this  way,  the  burden  of 
proof  in  the  sense  of  the  duty  of  producing  evidence  passes  from  party  to 
party  as  the  case  progresses,  while  the  burden  of  proof  meaning  the  obli- 
gation to  establish  the  truth  of  the  claim  by  a  preponderance  of  evidence 
rests  throughout  upon  the  plaintiff ;  and  unless  he  meets  this  obligation  upon 
the  whole  case,  he  fails.2 


1.  The  Two  Senses  of  the  Phrase  "Burden  of 
Proof"  are  clearly  discriminated  by  Professor 
Thayer  in  his  Cases  on  Evidence,  p.  44,  and 
by  Mr.  Chamberlayne  in  his  American  Notes 
to  1  Taylor  on  Evidence  (9th  ed.  1887),  276, 
and  in  his  notes  to  Best  on  Evidence  (Am.  ed. 
1883),  §  264.  The  distinction  is  expressed  with 
much  force  also  in  the  following  passage  by 
Hayne,  C,  in  delivering  the  opinion  of  the 
court  in  Scott  v.  Wood,  81  Cal.  398:  "  The 
term  '  burden  of  proof  '  is  used  in  different 
senses.  Sometimes  it  is  used  to  signify  the 
burden  of  making  or  meeting  a  prima  facie 
case,  and  sometimes  the  burden  of  producing 
a  preponderance  of  evidence.  These  burdens 
are  often  on  the  same  party.  But  this  is 
not  necessarily  or  always  the  case.  And 
it  is  by  no  means  safe  to  infer  that  because 
a  party  has  the  burden  of  meeting  a  prima 
facie  case,  therefore  he  must  have  a  prepon- 
derance of  evidence.  It  may  be  sufficient 
for  him  to  produce  just  enough  evidence  to 
counterbalance  the  evidence  adduced  against 
him.  This  is  illustrated  by  a  very  common 
case.  Suppose  that  upon  an  issue  as  to  the 
performance  of  a  contract  sued  upon,  the  plain- 
tiff should  testify  to  facts  showing  non-per- 
formance. In  such  case,  if  the  defendant  pro- 
duced no  evidence,  the  plaintiff  must  prevail. 
This  is  often  expressed  by  saying  that  the 
burden  has  shifted  to  the  defendant.  And  so 
it  has  in  one  sense.  But  suppose  that  the  de- 
fendant should  take  the  stand  and  deny  the 
truth  of  the  facts  testified  to  by  the  plaintiff, 
oath  being  opposed  against  oath.  Would  it 
be  correct  to  say  that  the  defendant  must  have 
a  preponderance  of  evidence  ?  It  most  cer- 
tainly would  not.  And  this  though  the  '  bur- 
den of  proof  '  had  been  transferred  to  him. 
Nor  would  it  be  correct  to  say  that  the  burden 
had  '  shifted  back  '  to  the  plaintiff,  if  the  bur- 
den of  producing  a  preponderance  of  evidence 
was  meant.  For  that  never  was  on  the  de- 
fendant. The  two  burdens  are  distinct  things. 
One  may  shift  back  and  forth  with  the  ebb  and 
(low  of  the  testimony.     The  other  remains 


with  the  party  upon  whom  it  is  cast  by  the 
pleadings,  that  is  to  say,  with  the  party  who 
has  the  affirmative  of  the  issue  " 

In  the  following  passages  from  the  judg- 
ments of  authoritative  courts,  this  distinction 
between  the  two  ideas  represented  by  the 
phrase  is  well  brought  out,  though  the  phrase 
is  confined  to  the  first  sense,  that  of  establish- 
ing an  issue  by  the  requisite  amount  of  evi- 
dence: "  The  burden  of  proof  and  the  weight 
of  evidence  are  two  very  different  things.  The 
former  remains  on  the  party  affirming  a  fact  in 
support  of  his  case,  and  does  not  change  in 
any  aspect  of  the  cause;  the  latter  shifts  from 
side  to  side  in  the  progress  of  a  trial,  accord- 
ing to  the  nature  and  strength  of  the  proofs 
offered  in  support  or  denial  of  the  main  fact 
to  be  established."  Per  Bigelow,  J.,  in  Cen- 
tral Bridge  Corp.  v.  Butler,  2  Gray  (Mass.)  132. 

"  During  the  progress  of  a  trial,  it  often  hap- 
pens thaf  a  party  gives  evidence  tending  to 
establish  his  allegation,  sufficient  it  may  be  to 
establish  it  prima  facie,  and  it  is  sometimes 
said  that  the  burden  of  proof  is  then  shifted. 
All  that  is  meant  by  this  is,  that  there  is  a 
necessity  of  evidence  to  answer  the  prima  facie 
case,  or  it  will  prevail,  but  the  burden  of  main- 
taining the  affirmative  of  the  issue  involved  in 
the  action  is  upon  the  party  alleging  the  fact 
which  constitutes  the  issue,  and  this  burden 
remains  throughout  the  trial."  Per  Church, 
C.  J.,  in  Heinemann  v.  Heard,  62  N.  Y.  455. 
See  also  Pease  Cole,  53  Conn.  53,  55  Am. 
Rep.  53;  Andrews  57.  Landers,  16  Nova  Scotia 
236. 

2.  See  Canajoharie  Nat.  Bank  v.  Dietendorf, 
123  N.  Y.  191. 

In  Farmers'  L.  &  T.  Co.  v.  Siefke,  144  N.  Y. 
354,  Andrews,  C.  J.,  said:  "  There  is  confu- 
sion sometimes  in  treating  of  the  burden  of 
proof,  arising  out  of  unexact  definitions.  The 
burden  is  upon  a  plaintiff  to  establish  his  cause 
of  action  when  it  is  in  proper  form  denied  by 
the  other  party.  In  actions  upon  a  promissory 
note,  this  burden  is  in  the  first  instance  dis- 
charged by  giving  evidence  tending  to  show 
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When  a  Case  is  Closed  and  Submitted.  —  When  the  evidence  is  all  in,  and  the  case  is 
submitted  for  determination,  there  can  obviously  no  longer  be  any  question  as 
to  the  burden  of  proof,  so  far  as  that  term  is  concerned  with  the  order  of  pro- 
duction of  evidence.1  But  at  this  stage  the  questions  arising  from  the  rules 
as  to  the  burden  of  proof  in  its  true  sense,  the  obligation  of  a  par1;y  to  make 
out  his  case  by  the  required  quantum  of  evidence,  become  of  the  utmost  import- 
ance, and  must  be  considered  by  court  or  jury  in  arriving  at  a  determination.* 

III.  Fundamental  Rule  —  Onus  on  Affirmative.  —  The  first  sense  of  the 
term,  as  explained  above,  is  the  sense  sanctioned  by  the  best  authorities,3  and 
it  is  to  be  thus  understood  in  the  fundamental  rule  that  the  burden  of  proof  rests 
upon  the  party  who  holds  the  affirmative  of  an  issue  or  a  proposition  of  fact.4 

Stated  as  a  Rule  of  Procedure.  —  This  rule  may  be  otherwise  stated  as  a  rule  of 
procedure  5  requiring  the  party  who  sustains  the  affirmative  of  an  issue  to  make 
out  and  hold  good  such  a  case  as  will  move  the  court  to  take  action  in  his  favor, 
whether  he  is  nominally  plaintiff  or  defendant.6  This  statement  conforms 
with  the  maxim  of  the  civil  law,  Ei  incunibit  probatio  qui  dicit,  non  qui  negat? 


that  the  note  was  signed  by  the  defendant. 
Proof  of  signing  also  identifies  and  proves  the 
seal  when  the  action  is  upon  a  sealed  instru- 
ment. This  prima  facie  establishes  the  cause  of 
action.  But  a  defendant  is  not  concluded. 
He  may  give  evidence,  under  a  general  denial, 
to  show  that  the  signature  is  a  forgery,  or 
that  the  note  had  been  materially  altered  by 
the  plaintiff  without  his  consent,  or  many 
other  things  which  might  be  mentioned,  show- 
ing that  the  plaintiff  never  had  a  cause  of 
action.  It  is  very  common  to  say  in  such 
cases  that  the  burden  is  upon  the  defendant  to 
establish  the  fact  relied  upon.  All  that  this 
can  properly  mean  is  that  when  the  plaintiff 
has  established  a  prima  facie  case,  the  defend- 
ant is  bound  to  controvert  it  by  evidence,  other- 
wise he  will  be  cast  in  judgment.  When  such 
evidence  is  given,  and  the  case  upon  the  whole 
■evidence,  that  for  and  that  against  the  fact 
asserted  by  the  plaintiff,  is  submitted  to  court 
or  jury,  then  the  question  of  the  burden  of 
proof  as  to  any  fact,  in  its  proper  sense,  arises, 
and  rests  upon  the  party  upon  whom  it  was  at 
the  outset,  and  is  not  shifted  by  the  course  of 
the  trial,  and  the  jury  may  be  properly  in- 
structed that  all  material  issues  tendered  by 
the  plaintiff  must  be  established  by  him  by  a 
preponderance  of  evidence." 

1.  McCormick  v.  Holmes,  41  Kan.  265; 
Andrews  v.  Landers,  16  Nova  Scotia  236. 

2.  Farmers'  L.  &  T.  Co.  v.  Siefke,  144  N.  Y. 
354,  quoted  in  the  last  note  but  one  supra. 

3.  17  Am.  L.  Rev.  892,  article  by  Chancellor 
Emlin  McClain.  See  the  notes  to  the  last 
section,  supra. 

4.  Party  Who  Affirms  Must  Adduce  Proof.  — 
"  Whoever  desires  any  court  to  give  judgment 
as  to  any  legal  right  or  liability  dependent 
on  the  existence  or  non-existence  of  facts 
which  he  asserts  or  denies  to  exist,  must 
prove  that  those  facts  do  or  do  riot  exist." 
Stephen's  Dig.  Evid.  (5th  ed.),  art.  93,  quoted 
with  approval  in  Willett  v.  Rich,  142  Mass. 
357,  56  Am.  Rep.  684. 

"  The  point  in  issue  is  to  be  proved  by  the 
party  who  asserts  the  affirmative,  that  is,  the 
affirmative  in  substance,  not  in  mere  form. 
Upon  the  party  who  has  to  give  such  proof  is 
said  to  rest  the  burden  of  proof,  or,  as  it  is 


technically  called,  the  onus probandi '."  I  Phi  1- 
lipps  on  Evid.  (5th  Am.  ed.)  *8io.  See  Starkie 
on  Evid.  (gth  ed.)  585. 

By  the  onus probandi  "  is  meant  the  obliga- 
tion imposed  upon  a  party  who  alleges  the 
existence  of  a  fact  or  thing,  necessary  in  the 
prosecution  or  defense  of  an  action,  to  estab- 
lish it  by  proof."  Brown,  J.,  in  People  v.  Mc- 
Cann,  16  N.  Y.  66,  69  Am.  Dec.  642. 

'  The  obligation  of  proving  any  fact  lies  upon 
the  party  who  substantially  asserts  the  affirma- 
tive of  the  issue."  1  Greenleaf  on  Evid.  (15th 
ed.),  §  74;  1  Taylor  on  Evid.  (Chamberlayne, 
t897),  §  364;  McClure  v.  Pursell,  6  Ind.  330. 

5.  Bentham  says  that  this  topic  "  seems  to 
belong  rather  to  procedure  than  to  evidence." 
Bentham's  Works,  vol.  6,  p.  214.  And  this 
view  is  sanctioned  by  Professor  Thayer  with 
some  emphasis.  Thayer's  Cases  on  Evid.  49 ;  4 
Harvard  L.  Rev.  70.  Also  by  Mr.  Chamber- 
layne in  1  Taylor  on  Evid.  (9th  ed.  1897)  276, 
American  note. 

6.  "  In  general,  he  who  seeks  to  move  a 
court  to  take  action  in  his  favor,  whether  as 
an  original  plaintiff  whose  facts  are  merely 
denied,  or  as  a  defendant  who,  in  setting  up 
an  affirmative  defense,  has  the  role  of  actor 
(reus  excipiendo  fit  actor),  must  satisfy  the 
court  of  the  truth  and  adequacy  of  the 
grounds  of  his  claim,  both  in  point  of  fact  and 
law."  Thayer's  Cases  on  Evid.  45.  See  also 
1  Wharton  on  Evidence,  §  354;  2  So.  L.  Rev. 
N.  S.  128. 

7.  Dig.  Lib.  22,  tit.  3,  1.  2.  Proof  is  incum- 
bent upon  him  who  affirms,  not  on  him  who 
denies. 

The  same  rule  is  embodied  in  the  sentence, 
Semper  necessitas  probandi  incumbit  illi  qui  agil. 

Actor  and  Reus.  —  The  Roman  law  supplies 
more  concise  terms  for  dealing  with  this  sub- 
ject than  the  English  law.  For  the  phrase 
"  he  who  asserts  the  affirmative,"  the  equiva- 
lent is  actor,  which  means  not  only  a  plaintiff, 
but  also  one  who  presses  (agere)  a  claim, 
whether  technically  a  plaintiff  or  defendant. 
He  who  resists  such  a  claim  is  reus.  See  the 
last  two  notes  supra.  These  terms  have 
found  their  way,  to  a  greater  or  less  extent, 
into  some  of  the  later  American  books.  See 
Thayer's  Cases  on  Evidence,  p.  44  et  seq, 
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Rule  Founded  in  Convenience.  —  The  rule  requiring  the  party  holding  the  affirma- 
tive to  proceed  with  and  maintain  his  case,  is  founded  upon  the  obvious  purpose 
of  facilitating  justice  by  serving  the  convenience  of  the  court.1  A  convenient 
trial  of  causes  is  best  attained  by  establishing  that  method  of  procedure  which, 
is  most  simple,  to  the  exclusion  of  others  which  might  be  possible ;  and  by- 
requiring  that  unless  he  who  holds  the  affirmative  is  prepared  to  and  does- 
prove  it  there  shall  be  at  once  an  end  of  the  contention,  the  interest  of  the 
commonwealth  is  regarded ;  thus  serving  at  the  same  time  the  ends  of  sub- 
stantial justice  and  a  time-honored  maxim  of  public  policy.2 

IV.  Determining  Who  Holds  the  Affirmative  —  1.  General  Tests.  —  The 
test  for  the  determination  of  which  party  has  the  affirmative,  and  therefore 
the  burden  of  establishing  a  case,  is  usually  stated  to  be  to  inquire  "  which 
party  would  be  successful  if  no  evidence  at  all  were  given," 3  the  burden, 
being  upon  the  other. 

As  to  a  Particular  Fact,  the  proper  test  has  been  held  to  be,  "  to  examine 
whether,  if  the  particular  allegation  be  struck  out  of  the  plea,  there  will  or 
will  not  be  a  defense  to  the  action ;"  the  burden  resting  upon  the  party  whose 
case  would  thereby  be  destroyed.4 

An  Ambiguous  Test  is  that  suggested  by  Best :  "  Which  party  would  be  success- 
ful if  no  evidence  at  all,  or  no  more  evidence,  as  the  case  may  be,  were  given?"* 
It  is  plain  to  see  that  in  this  view  the  burden  would  shift  from  one  to  the 
other  synchronously  with  the  preponderating  weight  of  evidence  ;  and  the 
test  applies  only  to  the  duty  of  producing  evidence,  not  to  that  of  establishing 
a  case  upon  the  issue.6 


1.  A  Rule  of  Convenience,  "  adopted,"  says 
Greenleaf,  "  not  because  it  is  impossible  to 
prove  a  negative,  but  because  the  negative 
does  not  admit  of  the  direct  and  simple  proof 
of  which  the  affirmative  is  capable."  Greenleaf 
on  Evid.  (15th  ed.),  §  74.  To  the  same  effect  is 
Starkie  on  Evid.  (9th  ed.)  ^585 ;  Stevenson  v. 
Marony,  29  111.  532;  Drangueb  v.  Prudhomme, 
3  La.  86. 

"  The  reason,"  says  Evans,  "  that  he  who 
alleges  himself  to  be  the  creditor  of  another  is 
obliged  to  prove  the  fact  of  agreement  upon 
which  his  claim  is  founded,  when  it  is  con- 
tested; and  that,  on  the  other  hand,  when  the 
obligation  is  proved,  the  debtor  who  alleges 
that  he  has  discharged  it  is  obliged  to  prove 
the  payment,  is  clearly  one  of  those  proposi- 
tions in  which  every  system  of  jurisprudence 
must  concur  in  general,  whatever  particular 
rules  may  be  adopted,  as  to  the  mode  and  form 
of  the  allegations  by  which  the  necessity  of 
such  proof  is  to  be  determined.  *  *  *  And, 
in  general,  whoever  asserts  a  claim,  or  nega- 
tives a  claim  which,  without  contradiction, 
would  be  sufficiently  established,  must  support 
his  position  either  by  circumstances  inducing 
a  legal  presumption  in  his  favor,  or  by  proof 
in  opposition  to  what  the  law  presumes  against 
him,  or  respecting  which  the  law  is  passive  in 
not  establishing  any  presumption  on  the  one 
side  or  the  other."  2  Evans'  Pothier  143, 
144. 

2.  Interest  Reipublicae  ut  Sit  Finis  Litium.  — 

*'  In  order  to  do  complete  justice,"  says  Best, 
'  tribunals  must  be  supplied  by  law  with 
rules  which  shall  enable  them  to  dispose,  one 
way  or  the  other,  of  all  questions  which  come 
before  them,  whatever  the  nature  of  the  in- 
quiry, or  however  difficult  or  even  impossi- 


ble it  may  be  to  get  at  the  real  truth."  Best 
on  Evid.  (Morgan's  ed.),  §  267. 

3.  Alderson,  B.,  in  Amos  v.  Hughes,  1  M. 
&  Rob.  464,  adopted  or  followed  in  the  follow- 
ing authorities:  1  Greenleaf  on  Evid.  (15th 
ed.),  §  74;  1  Taylor  on  Evid.  (9th  ed.),  §  365. 

England.  —  Barry  v.  Butlin,  2  Moo.  P.  C. 
484;  Geach  v.  Ingall,  14  M.  &  W.  100;  Doe  v.. 
Rowlands,  9  C.  &  P.  734,  38  E.  C.  L.  310;  Os- 
born  v.  Thompson,  2  M.  &  Rob.  254;  Mercer 
v.  Whall,  5  Q.  B.  447,  48  E.  C.  L.447;  Belcher 
v.  Mcintosh,  8  C.  &  P.  720,  34  E.  C.  L.  601;. 
Ridgeway  v.  Ewbank,  2  M.  &  Rob.  218. 

Alabama.  —  Alabama  G.  S.  R.  Co.  v.  Frazier, 
93  Ala.  45,  30  Am.  St.  Rep.  28,  citing  2  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  655,  656. 

Indiana.  —  Kent  v.  White,  27  Ind.  390; 
Judah  v.  Vincennes  University,  23  Ind.  272; 
Kent  v.  White,  27  Ind.  390. 

Iowa.  —  Veiths  v.  Hagge,  8  Iowa  163. 

Kentucky.  —  Royal  Ins.  Co.  v.  Schwing,  S7 
Ky.  410. 

Washington.  —  McKenzie  v.  Oregon  Imp. 
Co.,  5  Wash.  409. 

See  also  Thompson  v.  Lee,  8  Cal.  275 ;  Good- 
win v.  Smith,  72  Ind.  113,  37  Am.  Rep.  144; 
Ford  v.  Simmons,  13  La.  Ann.  397;  New 
Haven  Copper  Co.  v.  Brown,  46  Me.  418;. 
Oppenheim  v.  Wolf,  3  Sandf.  Ch.  (N.  Y.)  571; 
Hudson  v.  Wetherington,  79  N.  Car.  3;  McRae 
v.  Lawrence,  75  N.  Car.  289;  Frost  v.  Brown, 
2  Bay  (S.  Car.)  133;  Gregory  v.  Baugh,  4 
Rand.  (Va.)  611. 

4.  Alderson,  B.,  in  Millis  v.  Barber,  1  M.  & 
W.  425,  Tyrw.  &  G.  835.  This  test,  it  is  said, 
substantially  amounts  to  the  same  thing  as 
the  preceding  one.  1  Phillipps  on  Evid.  (5th 
Am.  ed.)  *8i2;  1  Rice  on  Evid.,  §  67. 

5.  Best  on  Evid.  (Morgan's  ed.),  §  26S. 

6.  Thayer's  Cases  on  Evid.  46,  note. 
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2.  The  Pleadings  —  a.  RECORD  SHOWING  THE  ISSUE. —  Inasmuch  as  the 
issue  is  commonly  raised  by  the  pleadings,  the  record  will  generally  show  who 
asserts  and  who  denies.1  This  has  been  called  the  "  burden  of  proof  upon  the 
record,"*  and  will  govern  in  every  case  where  the  record  in  fact  shows  the  full 
allegations  of  the  parties.  3 


1.  The  question  upon  whom  the  onus  pro- 
bandi  rests  in  the  first  instance  is  usually  deter- 
mined by  the  state  of  the  pleadings.  Phillipps 
on  Evid.  (5th  Am.  ed.)  *8io,  note. 

Sufficiency  of  Denial  —  Action  on  Foreign  Judg- 
ment. —  In  an  action  on  a  foreign  judgment,  a 
plea  "  that  no  judgment  as  set  up  by  plain- 
tiff has  ever  been  legally  rendered  against  this 
defendant,  for  any  cause  set  up  in  said  declara- 
tion, nor  has  any  judgment  been  rendered 
against  him  as  alleged  by  plaintiff,"  is  suffi- 
cient to  cast  the  burden  of  proof  upon  the 
plaintiff  to  establish  the  identity  of  defendant 
with  the  person  against  whom  the  foreign 
judgment  has  been  obtained.  Bentley  v. 
Stock,  4  Montreal  Super.  Ct.  383. 

2.  Thayer's  Cases  on  Evid.  46,  note. 

3.  Under  the  General  Issue,  or  a  General  Denial, 
the  plaintiff  has  the  burden  of  proving  his 
claim;  unless  the  defendant  is  allowed  (as  he 
may  be  under  some  rules  of  pleading)  to  prac- 
tically admit  the  plaintiff's  claim  in  the  course 
of  the  trial  and  come  forward  with  affirma- 
tive defenses.  (See  the  following  section.) 
But  in  case  the  defendant  denies  merely  or 
answers  so  as  not  to  admit,  the  plaintiff  has 
the  burden  throughout  the  trial  as  to  every 
part  of  the  case. 

United  States.  — Selma,  etc.,  R.  Co.  v.  U.  S., 
139  U.  S.  560. 

Alabama.  —  Odum  v.  Rutledge,  etc.,  R.  Co., 
94  Ala.  488;  Tennessee  Coal,  etc.,  Co.  v.  Ham- 
ilton, 100  Ala.  252,  46  Am.  St.  Rep.  48. 

California.  —  Murphy  v.  Harris,  77  Cal.  194. 

Indiana. — Lafayette  v.  Wortman,  107  Ind. 
404;  Lafayette,  etc.,  R.  Co.  v.  Ehman,  30  Ind. 
83;  Jarboe  v.  Scherb,  34  Ind.  350;  Rothrock  v. 
Perkinson,  61  Ind.  39. 

Massachusetts.  —  Attleborough  v.  Middlebor- 
ough,  10  Pick.  (Mass.)  378. 

Michigan.  —  Berringer  v.  Lake  Superior  Iron 
Co.,  41  Mich.  305;  Ingalls  v.  Eaton,  25  Mich. 
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Missouri. — J.  D.  Marshall  Livery  Co.  v. 
McKelvy,  55  Mo.  App.  240. 

Nebraska.  —  McEvoy  v.  Swayze,  34  Neb.  315. 

New  York.  —  Heinemann  v.  Heard,  62  N.  Y. 
456. 

Allegation  of  Facts  in  Avoidance  by  the  defend- 
ant admits  the  allegations  of  the  plaintiff, 
thus  relieving  him  of  the  burden  of  proof.  In 
such  case  the  defendant  holds  the  affirmative, 
and  must  prove  his  claim;  as,  for  instance:  — 

A  Plea  of  Payment  of  money  payable  for  the 
hire  of  a  vessel,  pleaded  in  defense  to  an  action 
of  covenant  on  a  charter  party,  throws  the  bur- 
den upon  the  defendant.  Simonton  v.  Winter, 
5  Pet.  (U.  S.)  141. 

So  a  Plea  of  Payment  constituting  credits  in 
the  defendant's  favor,  pleaded  in  defense  to  a 
suit  for  an  accounting,  Thatcher  v.  Hayes,  54 
Mich.  184;  or  in  defense  to  an  action  upon  con- 
tract, Guttermann  v.  Schroeder,  40  Kan.  507; 
or  in  defense  to  a  suit  for  wages,  Lovelock  v. 
Gregg,  14  Colo.  53 ;  or  in  defense  to  an  action  on 


a  promissory  note,  Caldwell  v.  Hall,  49  Ark. 
508,  4  Am.  St.  Rep.  64;  Godfrey  v.  Crisler,  121 
Ind.  203;  Tootle  v.  Maben,  21  Neb.  617;  Ken- 
dall v.  Brownson,  47  N.  H.  186;  or  in  defense 
to  a  suit  to  foreclose  a  mortgage,  Brown  v. 
Woodbury,  5  Ind.  254;  Colwell  v.  Robinson, 
23  New  Bruns.  69. 

Other  pleas  having  a  like  effect  are:  — 

Tender  and  Readiness  to  Pay;  in  defense  to> 
an  action  to  recover  the  amount  of  interest 
coupons.  North  Pennsylvania  R.  Co.  v. 
Adams,  54  Pa.  St.  94,  93  Am.  Dec.  677. 

Extension  of  Time;  in  defense  to  an  action- 
on  a  contract  for  the  delivery  of  corn,  Meents 
v.  Reiken,  42  111.  App.  17;  or  in  defense  to  an. 
action  on  a  promissory  note,  Weill  v.  Tros- 
clair,  42  La.  Ann.  171. 

Former  Adjudication;  in  defense  to  an  action' 
for  balance  on  a  contract.  Gillson  v.  Price, 
18  Nev.  109. 

Statute  of  Limitations ;  in  defense  to  an 
action  on  a  contract  to  deliver  wheat.  Haines 
v.  Amerine,  48  111.  App.  570. 

Warehouse  Broken  Open  and  Goods  Stolen;  in> 
defense  to  an  action  against  a  warehouseman 
for  the  value  of  goods  committed  to  his 
charge,  Fraser  v.  Roche,  8  L.  C.  Rep.  288,  7- 
L.  C.  Rep.  472;  or  in  defense  toa  suit  to  recover 
shares  in  a  water  company,  Borland?'.  Haven, 
37  Fed.  Rep.  394.  A  contrary  ruling  has  been 
made  in  Michigan,  where  the  statute  was  set 
up  in  defense  to  a  suit  to  recover  for  timber  cut 
by  defendant's  contractor.  Ayres  v.  Hubbard, 
71  Mich.  594,  citing  2  Greenleaf's  Evid.  §  431. 

Excuse;  in  defense  to  an  action  by  a  sheriff 
against  bondsmen  of  deputy  for  false  return. 
Conner  v.  Keese,  105  N.  Y.  643,  7  N.  Y.  St. 
Rep.  200. 

Mutual  Mistake;  in  defense  to  an  action  to 
recover  compensation  for  services.  Teall  v.. 
Consolidated  Electric  Light  Co.,  119  N.  Y.  654, 
30  N.  Y.  St.  Rep.  117. 

No  Consideration ;  in  defense  to  an  action  on 
a  promissory  note.  »Cagle  v.  Lane,  49  Ark. 
465;  Towsey  v.  Shook,  3  Blackf.  (Ind.)  267,  25 
Am.  Dec.  108;  Rogers  v.  Worth,  4  Blackf. 
(Ind.)  186;  Flint  v.  Phipps,  16  Oregon  437; 
McKenzie  v.  Oregon  Imp.  Co.,  5  Wash.  409. 
But  see  infra,  this  title,  Shifting  the  Burden  of 
Proof. 

Special  Contract;  in  defense  to  an  action  for 
services  upon  a  quantum  meruit.  Pendleton 
v.  Cline,  85  Cal.  142.  Compare  Scott  v.  Wood, 
81  Cal.  404. 

Plea  of  Never  Indebted ;  in  an  action  on  a* 
foreign  judgment,  under  a  statute  of  Lower 
Canada  providing  that  "  any  defense  set  up, 
or  that  might  have  been  set  up,  to  the  original 
suit,  may  be  pleaded  to  the  suit  on  the  judg- 
ment." Manning  v.  Thompson,  17  U.  C.  C.  P. 
606. 

Mutual  Rescission;  in  defense  to  an  action 
on  a  contract  of  sale.  Sparks  v.  Sparks,  51 
Kan.  195. 

Agreement  to  Remit  Interest;  in  part  defense 
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b.  Real  Issue  Not  Appearing  of  Record.  —  Where,  however  (as  is  often 
the  case  when  issue  is  joined  under  our  ordinary  systems  of  pleading),  the 
pleadings  do  not  disclose  the  real  grounds  upon  which  each  party  expects  to 
proceed,  the  task  of  ascertaining  who  has  the  affirmative  is  not  so  simple. 
Thus,  where  issue  is  joined  under  a  general  denial,  the  general  issue  is  as  to 
the  claim  denied,  and  the  party  claiming  has  the  affirmative,  according  to  the 
record;  but  inasmuch  as  the  party  denying  may  be  allowed  to  set  up  affirma- 
tive defenses,  and  as  by  so  doing  the  other  claim  is  admitted,  the  defendant 
assumes  the  burden  of  establishing  such  an  affirmative  defense.1 


to  an  action  on  a  promissory  note.  Park  v. 
Wiley,  67  Ala.  310. 

In  Equity. — "  It  is  an  established  rule  of 
evidence  in  equity,  that  where  an  answer 
which  is  put  in  issue  admits  a  fact,  and  insists 
upon  a  distinct  fact  by  way  of  avoidance,  the 
fact  admitted  is  established,  but  the  fact  in- 
sisted upon  must  be  proved;  otherwise  the 
admission  stands  as  if  the  fact  in  avoidance 
had  not  been  averred."  Clements  v.  Moore, 
6  Wall.  (U.  S.)3I5;  McGhee  Irrigation  Ditch 
Co.  v.  Hudson,  85  Tex.  587. 

Recoupment  or  Counterclaim,  when  relied  on, 
admits  the  plaintiff's  claim,  which  is  sought  to 
be  reduced  or  extinguished  by  a  new  claim  of 
the  defendant  which  he  must  establish;  for 
instance : 

Warranty  of  Quality  and  Breach;  in  an 
action  for  the  price  of  goods  sold  and  de- 
livered, Day  v.  Raguet,  14  Minn.  273;  or  in  an 
action  for  balance  on  account  of  machinery 
sold  and  delivered.  Champion  Mach.  Co.  v. 
Gorder,  30  Neb.  89. 

Unskilfulness  of  Plaintiff;  in  an  action  for 
services  of  foreman  in  a  brick  yard.  Denver 
Fire  Brick  Co.  v.  Piatt,  11  Colo.  509. 

Set-off  fixes  the  burden  of  establishing  on 
the  party  alleging  it,  as  in  a  new  action,  as, 
for  instance :  — 

Former  Payment  for  Services  Never  Rendered; 
in  an  action  by  a  clerk  of  the  United  States 
District  Court  against  the  general  government 
for  services.    Jones  v.  U.  S.,  39  Fed.  Rep.  410. 

Replication  to  Plea,  which  admits  the  truth  of 
the  matter  of  avoidance  and  alleges  an 
affirmative  claim  to  defeat  it,  fixes  the  burden 
of  establishing  on  the  plaintiff;  for  instance, 
that  — 

Former  Adjudication  Was  Not  Final;  in  an 
action  on  a  contract  for  services,  defendant 
having  pleaded  a  former  recovery  in  bar. 
Barnard  v.  Babbitt,  54  111.  App.  62.  To  the 
same  effect  see  Clapp  v.  Cunningham,  50 
Iowa  307,  and  compare  O'Neill  v.  Leight,  3  U. 
C.  Q.  B.  70. 

Nonage  Creates  an  Exception  to  Statute;  in  an 
action  on  a  claim,  defendant  having  pleaded 
the  statute  of  limitations.  French  v.  Watson, 
52  Ark.  168.  See  Memphis,  etc.,  R.  Co.  v. 
Shoecraft,  53  Ark.  96. 

That  Payment  Pleaded  as  a  Defense  Was  upon 
a  Different  Account ;  in  an  action  brought  for 
the  recovery  of  money  lent.  Bury  v.  Forsyth, 
3  Montreal  Super.  Ct.  359. 

Amending  Complaint,  under  the  reformed 
procedure,  may  have  the  same  effect  in  fixing 
the  burden  as  a  replication  at  common  law; 
as,  that  of  — 

Former  Suit  Brought  and  Dismissed  defeats 
the  defendant's  plea  of  the  statute  of  limita- 


tions. Memphis,  etc.,  R.  Co.  v.  Shoecraft,  53 
Ark.  96. 

But  the  complaint  as  amended  must  admit 
the  defendant  s  claim  in  avoidance  in  order  to 
relieve  him  of  the  burden  of  establishing  it. 
Home  Bldg.,  etc.,  Assoc.  v.  Van  Pelt,  92  Ga. 
501. 

Quantum  Meruit  Defense  under  Written  Agree- 
ment. —  In  an  action  for  work  and  labor,  where 
the  plaintiff  is  permitted  without  objection  to 
prove  his  case  on  a  quantum  meruit,  and  the 
defendants  set  up  a  written  contract  under 
which  the  work  was  done,  the  onus  is  upon 
the  defendants  to  show  that  the  plaintiff  did 
not  perform  the  contract.  Steeves  v.  Foxwell, 
23  New  Bruns.  476. 

Election  Petition  —  Status  of  Petitioner.  — 
Where  an  election  petition  is  met  by  prelimi- 
nary objections  that  the  petitioner  was  not  a 
legally  qualified  voter  and  had  no  right  to 
bring  the  petition,  it  was  held  that  the  burden 
of  proof  was  upon  the  petitioner  to  establish 
his  status.  Rider  v.  Snow,  20  Can.  Supreme 
Ct.  12;  Amyot  v.  Labrecque,  20  Can.  Supreme 
Ct.  181. 

These  cases  are  in  accordance  with  the  judg- 
ment of  Ritchie,  C.  J.,  in  Frechette  v.  Goulet, 
8  Can.  Supreme  Ct.  169,  where  it  is  said: 
"  Whenever  a  party  sues  in  a  representative 
character,  such  as  executors,  administrators, 
trustees,  and  the  right  to  do  so  is  disputed  and 
put  in  issue,  the  party  averring  the  right  is 
always  bound  to  establish  it.  In  other  words, 
the  burden  of  proof  is  on  him,  because,  if.no 
proof  is  offered,  he  has  failed  to  establish  his 
right  to  sue;  and  again,  the  affirmative  is  with 
him,  and  the  evidence  of  his  right  to  sue  is 
within  his  own  knowledge,  and  is  part  of  his 
case,  which,  when  challenged,  he  must  main- 
tain." 

1.  Ejectment  from  Mining  Claim  —  Justifica- 
tion —  Following  Lode  from  Adjoining  Claim.  — 

In  an  action  of  ejectment  under  a  statute  (N. 
M.  Comp.  Laws,  §  1570)  for  the  recovery  of  a 
mining  claim,  the  defendants  pleaded  "  not 
guilty;  "but  on  the  trial,  after  plaintiff  had 
introduced  evidence  of  title  and  entry  by  de- 
fendants,  the  defense  was  that,  being  ownen 
of  an  adjoining  claim,  they  had  followed  * 
lode,  the  apex  of  which  was  within  the  lines 
of  the  plaintiff's  claim,  as  authorized  in  such 
case  by  Act  of  Congress.  This  was  held  an 
admission  of  the  plaintiff's  cause  of  action,  re- 
lieving him  at  once  of  the  burden  of  proof, 
and  a  judgment  for  the  defendant  was  reversed 
and  a  new  trial  granted  because  of  an  instruc- 
tion that  upon  the  plaintiff  lay  the  burden  of 
proving  all  the  material  allegations  of  his  dec- 
laration by  a  preponderance  of  evidence. 
Bell  v.  Skillicorn,  6  N.  Mex.  399.  Citing  Green- 
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c.  General  Denial  and  Affirmative  Answer.  —  But  where,  under 
special  rules  of  pleading,  a  defendant  is  allowed  to  answer,  setting  up  affirma- 
tive defenses  in  addition  to  a  general  denial  of  the  plaintiff's  allegations,  this 
is  held  not  an  admission  of  the  plaintiff's  claim,  and  hence  does  not  relieve 
the  plaintiff  of  the  burden  of  establishing  a  case  which  he  assumed  at  the 
beginning.1 

d.  Failure  to  Form  an  Issue.  —  Similarly,  where  the  parties  are  allowed 
to  proceed  to  trial  without  having  formed  an  issue,  the  plaintiff  by  his  failure 
to  insist  upon  an  issue  is  deemed  to  have  waived  that  right,  and  has  the  bur- 
den of  establishing  his  case,  although  the  defendant  has  filed  a  counterclaim.3 


leaf  v.  Birth,  6  Pet.  (U.  S.)  302 ;  Bagnell  v.  Brod- 
erick,  13  Pet.  (U.  S.)  436;  Williams  v.  Peyton, 
4  Wheat.  (U.  S.)  77 ;  Powers  v.  Russell,  13  Pick. 
(Mass.)  76. 

Cheesman  v.  Hart,  42  Fed.  Rep.  98,  was  a 
•similar  case.  There  Philips,  J.,  said :  "  Under 
the  issues  as  they  really  stood  the  only  burden 
the  law  imposed  upon  plaintiffs  was  the 
mere  formal  introduction  of  the  patent  in  evi- 
dence, and  proof  of  the  quantity  and  value  of 
the  ore  taken.  As  it  was  not  to  the  interest 
of  defendants  to  disprove  the  presence  of  valu- 
able ore  at  this  point,  the  evidence  on  this 
issue  was  brief,  and  merely  as  to  the  value.  If, 
forsooth,  the  plaintiff  saw  fit  to  extend  this 
mere  formal  inquiry  over  a  wider  field,  it  was 
not  demanded  by  the  pleadings  or  by  the 
court.  It  is  manifest  from  the  trial,  the  charge 
of  the  court,  and  this  motion  for  new  trial, 
that  the  real  burden  rested,  and  heavily,  on  the 
defendants.  They  held  the  laboring  oar 
throughout  on  all  vital  issues  in  question. 
From  them  the  burden  of  the  real  issue  never 
shifted.  Under  such  a  peculiar  condition  of 
the  trial  I  felt  that  common  fairness  demanded 
that  defendants'  counsel  should  open  and  close 
the  argument.  This  view  of  the  real  equity 
of  the  rule  in  question  I  have  long  enter- 
tained. I  fought  for  it  while  at  the  bar,  and 
shall  endeavor  to  impartially  maintain  it,  as 
one  founded  in  justice  and  equality,  while  I 
remain  on  the  bench." 

Payment.  —  Prior  to  1833,  in  England,  proof  of 
payment  might  be  made  under  the  general 
issue.  1  Chitty  PI.  (16th  Am.  ed.)  489;  Hat- 
ton  v.  Morse,  1  Salk.  394;  Paramour  v.  Johnson, 
12  Mod.  376;  Bird  v.  Randall,  3  Burr.  1345. 

And  until  changed  by  statute,  this  rule  was 
followed  in  the  United  States.  Jeffrey  v. 
Schlasinger,  Hempst.  (U.  S.)  12;  McLarren  v. 
Spalding,  2  Cal.  513;  Kassing  v.  International 
Bank,  74  111.  16;  Crews  v.  Bleakley,  16  111.  21, 
61  Am.  Dec.  58;  Baylies?'.  Fettyplace,  7  Mass. 
325;  Hanna  v.  Mills,  21  Wend.  (N.  Y.)  90,  34 
Am.  Dec.  216;  McKyring  v.  Bull,  16  N.  Y. 
302,  69  Am.  Dec.  696;  Falconer  v.  Smith,  18 
Pa.  St.  130,  55  Am.  Dec.  611 ;  Fidler  v.  Hershey, 
90  Pa.  St.  363;  Worthen  v.  Dickey,  54  Vt.  277. 

Contributory  Negligence  of  the  plaintiff  is 
often  allowed  to  be  shown  by  the  defendant 
where  the  general  issue  is  negligence  of  the 
defendant,  asserted  by  the  plaintiff  and  de- 
nied by  the  defendant.  In  such  a  case  the 
Supreme  Court  of  the  United  States,  by  Mr. 
Justice  Swayne,  has  said:  "  The  instruction 
contained  two  elements:  (1)  That  the  burden 
of  proof  rested  on  the  defendant.  This  was 
correct.  Washington,  etc.,  R.  Co.  v.  Glad m on, 
15  Wall.  (U.  S.)  401.    (2)  That  '  it,'  meaning 
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contributory  negligence,  could  '  not  avail  the 
defendant,  unless  established  by  a  preponder- 
ance of  evidence.'  This  also  was  correct. 
The  court  did  not  say  that  if  such  negligence 
were  established  by  the  plaintiff's  evidence 
the  defendant  could  have  no  benefit  from  it, 
nor  that  the  fact  could  only  be  made  effectual 
by  a  preponderance  of  evidence,  coming  ex- 
clusively from  the  party  on  whom  rested  the 
burden  of  proof."  Indianapolis,  etc.,  R.  Co. 
v.  Horst,  93  U.  S.  298.  See  Morrow  v.  Cana- 
dian Pac.  R.  Co.,  21  Ont.  App.  149;  and  the 
title  Contributory  Negligence. 

1.  Allowing  General  Denial  and  Affirmative  An- 
swers at  the  same  time  does  not  relieve  the 
plaintiff  of  burden  of  proof.  In  an  action  on 
a  note  and  mortgage  given  for  machinery,  the 
defendant  answered  in  general  denial,  and  also 
by  affirmative  answers  raised  questions  as  to 
breach  of  contract  in  the  sale  and  alleged  de- 
fects in  the  machinery;  the  record  on  appeal 
showed  that  the  note  and  mortgage  were 
merely  "  offered  "  in  evidence,  and  it  not 
appearing  that  the  plaintiff  had  "  intro- 
duced "  evidence  of  his  claim,  the  defendant 
was  held  entitled  to  judgment  without  having 
offered  any  evidence  in  support  of  his  affirma- 
tive answers.  National  Bank  v.  Lock,  132 
Ind.  424.  Citing  Fellenzer  v.  Van  Valzah,  95 
Ind.  128;  Peck  v.  Louisville,  etc.,  R.  Co., 
101  Ind.  366;  Lyon  v.  Davis,  in  Ind.  384. 

2.  Proceeding  to  Trial  without  Issue. —  Brower 
v.  Nellis,  (Ind.  App.  1895)40  N.  E.  Rep.  707, 
where  the  court,  by  Ross,  C.  J.,  said:  "  On 
the  former  appeal  of  this  case  it  was  held  that 
the  pleading  filed  by  the  appellants,  and  which 
they  denominated  an  '  answer  '  to  the  com- 
plaint, was  not  an  answer  but  a  counterclaim. 
A  single  pleading  cannot  perform  the  double 
purpose  of  an  answer  and  a  counterclaim.  It 
must  be  either  one  or  the  other.  Having 
been  held  to  be  a  counterclaim,  and  no  other 
answer  having  been  filed  to  the  complaint,  no 
issue  was  formed  on  the  complaint  by  any 
pleading  filed.    Section  386,  Rev.  Stat.  1894 

383,  Rev.  Stat.  .1881),  provides  that  every 
material  allegation  of  the  complaint,  not  con- 
troverted by  the  answer,  shall,  for  the  purpose 
of  the  action,  be  taken  as  true.  If  parties  go  to> 
trial  without  an  answer  having  been  filed,  the 
plaintiff  will  be  deemed  to  have  waived  the 
filing  of  an  answer;  and  the  trial  will  proceed 
upon  the  theory  and  in  the  same  manner  as 
if  issue  had  been  formed  by  the  filing  of  an 
answer  of  general  denial.  It  has  been  held  in 
many  analogous  cases  that,  in  going  to  trial 
without  objection,  it  is  assumed  that  an  an- 
swer was  waived,  and  an  issue  impliedly 
joined."     Citing   Farmers'   L.  &  T.  Co.  v. 
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3.  Proving  a  Negative.  —  How  far  a  person  asserting  a  negative  may  have 
the  burden  of  proof  cast  upon  him,  is  a  question  which  is  involved  in  some 
obscurity,  because  of  the  uncertainty  lurking  in  the  terms  employed.1 

Form  of  Allegations  of  No  Consequence.  —  If,  regardless  of  terms,  it  is  borne  in  mind 
that  when  the  issue  is  joined  he  has  the  burden  of  proof  who  seeks  to  move 
the  court  to  act  in  his  favor,  the  question  of  whether  the  grounds  of  his  claim 
are  alleged  affirmatively  or  negatively  is  really  of  no  consequence.2 

Meaning  of  "Affirmative  of  the  Issue." — And  if  the  term  "affirmative"  is  insisted  upon 
as  being  inseparable  from  "the  burden  of  proof,"  it  must  be  remembered  that 
the  affirmative  of  the  issue  does  not  depend  upon  the  form  of  the  pleading, 
but  the  rule  is  concerned  with  the  substance  of  the  issue,  and  that  only.3 


Canada,  etc.,  R.  Co.,  127  Ind.  251;  Havens  v. 
Gard,  131  Ind.  522;  Purple  v.  Farrington,  119 
Ind.  164;  and  referring  to  Schee  v.  McQuilken, 
59  Ind.  269,  as  overruled. 

In  chancery  proceedings  all  material  allega- 
tions of  the  bill  which  are  neither  admitted 
nor  denied  by  the  answer  must  be  proved  by 
the  complainant.    Glos  v.  Randolph,  133  111.  . 

J97-  .  . 

1.  See  supra,  this  title,  Meaning  of  the  Term. 

2.  Where  Proof  of  Claim  Involves  a  Negative.  — ■ 

This  plain  and  necessary  situation  has  gener- 
ally been  overlooked  or  misunderstood  by  the 
legal  writers  on  evidence.  In  general,  after 
announcing  that  a  negative  is  incapable,  or 
less  capable  than  an  affirmative,  of  proof,  they 
proceed  to  obscure  the  real  substance  of  the 
rule  by  noticing  an  apparent  exception  in 
order  to  meet  the  necessities  of  practice;  i.  e., 
that  inasmuch  as  "a  party  by  making  a  slight 
change  in  the  form  of  his  pleading,  might 
make  the  issue  affirmative  at  his  pleasure," 
it  is  necessary  to  regard  the  substance  and  not 
the  form  of  the  issue.  Roscoe's  Crim.  Evid. 
(ed.  1846)  *79,  quoting  Lord  Abinger,  C.  B., 
in  Soward  v.  Leggatt,  7  C.  &  P.  613,  32  E.  C. 
L.  654;  1  Greenleaf  on  Evid.  (15th  ed.),  §  74; 
1  Phillipps  on  Evid.  (Edwards's  ed.  1865) *8io; 
1  Taylor  on  Evid.  (Chamberlayne's  ed.  1897), 
§  364. 

"  To  this  general  rule,  that  the  burden  of 
proof  is  on  the  party  holding  the  affirmative, 
there  are  some  exceptions,  in  which  the  propo- 
sition, though  negative  in  its  terms,  must  be 
proved  by  the  party  who  states  it.  One  class 
of  these  exceptions  will  be  found  to  include 
those  cases  in  which  the  plaintiff  grounds  his 
right  of  action  upon  a  negative  allegation,  and 
where,  of  course,  the  establishment  of  this 
negative  is  an  essential  element  in  his  case; 
as,  for  example,  in  an  action  for  having  prose- 
cuted the  plaintiff  maliciously  and  without 
probable  cause.  Here  the  want  of  probable 
cause  must  be  made  out  by  the  plaintiff,  by 
some  affirmative  proof,  though  the  proposition 
be  negative  in  its  terms."  I  Greenleaf  on 
Evid.  (15th  ed.),  §  78. 

3.  Substance,  and  Not  Form,  Material.  —  In 
Frechette  v.  Goulet,  8  Can.  Supreme  Ct.  169, 
Gwynne,  J.,  said:  "The  general  rule  upon 
the  subject  is  that  the  issue  must  be  proved  by 
the  party  who  states  an  affirmative,  that  is  to 
say,  he  must  begin,  and  not  the  party  who 
states  the  negative.  But  a  legal  affirmative  is 
not  necessarily  a  grammatical  affirmative,  nor 
a  legal  negative  a  grammatical  negative.  On 
the  contrary,  a  legal  affirmative  frequently 
assumes  the  shape  of  a  grammatical  negative, 
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and  a  legal  negative  that  of  a  grammatical 
affirmative.  Consequently,  a  rule  subsidiary 
to  the  above  has  been  established,  namely,  that 
the  issue  must  be  proved  by  the  party  who 
states  the  affirmative  in  substance,  that  is,  the 
legal  affirmative,  not  merely  the  affirmative  in 
form  or  the  grammatical  affirmative." 

"  Whilst  the  party  having  the  affirmative  of 
an  issue  holds  the  burden  of  proof,  as  a  general 
rule,  it  is  not  necessary  that  the  issue  should 
always  be  presented  in  an  affirmative  form. 
If  this  were  requisite,  a  mere  change  in  the 
form  of  the  issue  would  change  the  burden  of 
proof,  without  regard  to  the  substance  and 
effect  of  the  issue."  Willie,  C.  J.,  in  Clark  v. 
Hills,  67  Tex.  141.  See  also  Hamilton  v.  Davis, 
2  U.  C.  Q.  B.  137. 

Instruction  —  Affirmative  and  Negative  Evi- 
dence.—  "The  first  instruction  *  *  *  informs 
the  jury  that  the  plaintiff  was  bound  to  prove 
to  their  satisfaction,  by  affirmative  evidence, 
that  the  title  to  the  property  in  controversy 
was  in  him,  before  he  could  recover.  It  is 
supposed  that  the  court  below  intended  to  in- 
struct the  jury  that  the  fact  must  be  proved  b)r 
sufficient  and  not  by  affirmative  evidence,  as 
it  does  not  matter  whether  a  fact  is  estab- 
lished by  affirmative  or  negative  evidence. 
The  proof  is  what  is  required,  and  not  the 
character  of  the  evidence,  so  that  it  is  legiti- 
mate and  to  the  issue."  Walker,  C.  J.,  in 
Duffield  v.  Delancey,  36  111.  261. 

The  General  Rule  Judicially  Stated  by  Elliott,  J . , 
in  Goodwin  v.  Smith,  72  Ind.  113,  37  Am.  Rep. 
144,  is  as  follows:  "  The  general  rule  dedu- 
cible  from  the  authorities  may  be  thus  stated: 
Whoever  asserts  a  right  dependent  for  its  ex- 
istence upon  a  negative,  must  establish  the 
truth  of  the  negative  by  a  preponderance  of 
the  evidence.  This  must  be  the  rule,  or  it 
must  follow  that  rights  of  which  a  negative 
forms  an  essential  element  may  be  enforced 
without  proof.  This  conclusion  would  be 
both  illogical  and  unjust,  and  we  are  therefore 
authorized  to  infer  the  truth  of  its  converse. 
Confusion  has  arisen  from  statements  loosely 
made  by  text-writers,  and  sometimes  by 
courts;  but  it  will  be  found  upon  examination 
that  wherever  the  question  has  been  directly 
presented  and  considered  with  care,  it  has 
been  uniformly  held  that  wherever  the  peti- 
tioner's right  depends  upon  the  truth  of  a 
negative,  upon  him  is  cast  the  onus  prohandi, 
except  in  cases  where  the  matter  is  peculiarly 
within  the  knowledge  of  the  adverse  party."" 
Cited  with  approval  in  Boulden  v.  Mclntire, 
119  Ind.  574,  12  Am.  St.  Rep.  453. 

In  New  Albany  v.  Endres,  143  Ind.  203, 
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Negative  Matter  in  Affirmative  Actions. —  Therefore,  where  the  proof  of  negative 
matter  is  essential  to  the  successful  maintenance  of  a  cause  of  action,  this 
may  necessitate  a  negative  averment,  and  the  plaintiff  has  the  burden  of 
proving  it,1  because  looking  at  the  substance  of  the  issue  as  a  whole,  he 


the  court,  by  McCabe,  J.,  said:  "  It  is  settled 
law  that  where  a  negative  is  essential  to  the 
existence  of  a  right,  the  party  claiming  the 
right  has  the  burden  of  proving  such  nega- 
tive;" and  the  decision  turned  upon  this 
question. 

In  Nash  v.  Hall,  4  Ind.  444,  the  court,  by 
Davison,  J.,  said:  "  Where  the  plaintiff 
grounds  his  right  of  action  on  a  negative  alle- 
gation, the  establishment  of  which  is  an  essen- 
tial element  in  his  case,  he  is  bound  to  prove 
it  though  negative  in  its  terms." 

In  Millis  v.  Barber,  1  M.  &  W.  427,  Alder- 
son,  B.,  said:  "  The  replication  is  in  the 
affirmative,  but  it  is  in  answer  to  a  negative. 
*  *  *  It  is  immaterial  whether  the  allega- 
tion be  in  the  affirmative  or  negative.  And 
Parke,  B.,  added:  "  There  is  no  difficulty  on 
that  part  of  the  case;  the  burden  of  proof  is 
certainly  on  the  defendant." 

1.  Actions  Necessitating  Proof  of  Negative 
Matter  —  Illustrations.  —  Want  of  probable 
cause;  in  an  action  for  malicious  prosecution. 

England.  —  Purcel  v.  M'Namara,  1  Campb. 
199,  9  East  361;  Abrath  v.  Northeastern  R. 
Co.,  11  Q.  B.  Div.  79. 

Illinois.  — Ames  v.  Snider,  69  111.  376. 

Indiana. — Carey  v.  Sheets,  67  Ind.  375; 
Smith  v.  Zent,  59  Ind.  362. 

Maine. — Gibson  v.  Waterhouse,  4  Me.  226. 

Rhode  Island.  —  King  v.  Colvin,  11  R.  I.  582. 

Contra  in  Quebec.  Mimandre  v.  Allard,  14 
L.  C.  Rep.  154. 

Proof  of  dismissal  of  the  cause  is  not  suffi- 
cient to  establish  want  of  probable  cause. 
Baboo  Gunesh  Dutt  v.  Mugneeram  Chow- 
dry,  11  Bengal  L.  R.  321;  Mitchell  v.  Jenkins, 

5  B.  &  Ad.  588,  27  E.  C.  L.  131;  Porter  v. 
Weston,  5  Bing.  N.  Cas.  715,  35  E.  C.  L.  283. 

Warnings  not  given;  in  an  action  against  a 
railroad  for  injuries  resulting  from  negligence. 
Greany  v.  Long  Island  R.  Co.,  101  N.  Y.  419. 

Absence  of  guardian's  consent  that  a  ward 
might  play  billiards  at  a  public  table;  in  a 
prosecution  of  the  keeper  of  the  table.  Con- 
yers  v.  State,  50  Ga.  103,  15  Am.  Rep.  686. 

Onissions  generally;  where  the  issue  is 
negligence.  See  Davis  v.  Augusta  Factory, 
92  Ga.  712,  citing2  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  654,  655;  and  the  title  Negligence. 

Road  not  kept  in  repair;  in  an  action  against 
a  turnpike  corporation  for  personal  injury, 
Williams  v.  Hingham,  etc.,  Bridge,  etc.,  Corp., 
4  Pick.  (Mass.)  341;  and  in  an  indictment 
against  a  parish,  Rex  v.  Haslingfield,  2  M. 

6  S.  558. 

Mariner  not  a  deserter;  in  an  action  to  re- 
cover a  penalty  for  having  been  impressed. 
Spieres  v.  Parker,  1  T.  R.  141. 

Note  not  a  corporate  obligation,  which  was 
signed  by  A  B  as  agent  of  the  corporation;  in 
an  action  against  A  B.  Bradley  v.  McKee,  5 
Cranch  (C.  C.)  298. 

Non-existence  of  a  valid  record,  and  the  non- 
existence of  payment  or  tender  of  damages;  in 
a  suit  by  a  lot  owner  against  a  municipal  cor- 


poration to  enjoin  the  latter  from  widening  a 
street.    New  Albany  v.  Endres,  143  Ind.  192. 

Note  not  collectible  from  the  maker  by 
bringing  suit  upon  notice  from  the  surety  of 
an  intention  not  to  continue  liable;  in  an 
action  against  the  surety.  Strickler  v.  Burk- 
holder,  47  Pa.  St.  476. 

Deed  never  executed;  on  a  bill  in  equity,  to 
cancel  it.    Kerr  v.  Freeman,  33  Miss.  292. 

No  order  given  to  a  slave  by  his  owner  to 
buy  liquor;  in  an  indictment  for  selling  the 
liquor.  State  v.  Evans,  5  Jones  L.  (N.  Car.) 
250. 

Goods  not  home  products;  in  an  indictment 
for  selling  goods  not  of  the  growth,  produce, 
or  manufacture  of  the  state.  State  v.  Hirsch, 
45  Mo.  429;  Com.  v.  Samuel,  2  Pick.  (Mass.) 
103. 

Liquor  not  inspected;  in  a  prosecution  for 
the  sale  of  adulterated  liquor.  Cheadle  v. 
State,  4  Ohio  St.  477. 

Calico  not  embossed  in  a  workmanlike  man- 
ner; in  an  action  of  assumpsit  on  a  contract 
to  that  effect.  Amos  v.  Hughes,  1  M.  &  Rob. 
464. 

Messuage  not  repaired ;  in  an  action  of  cove- 
nant on  a  demise.  Soward  v.  Leggatt,  7 
C.  &  P.  613,  32  E.  C.  L.  654. 

Goods  not  delivered;  in  an  action  against  a 
carrier  for  non-delivery.  Woodbury  v.  Frink, 
14  111.  279. 

Horse  not  sound;  in  assumpsit  for  breach 
of  warranty.  Osborn  v.  Thompson,  9  C.  &  P. 
337,  38  E.  C.  L.  142. 

Malice  "  not  the  gist  of  the  action,"  under 
Illinois  statute  as  to  bail,  etc.;  in  an  applica- 
tion by  a  debtor  to  be  released  from  imprison- 
ment. Mahler  v.  Sinsheimer,  20  111.  App.  401. 

Absence  of  consent  of  an  owner  of  logs,  in 
an  action  to  recover  a  statutory  penalty  for 
cutting  them.  Little  v.  Thompson,  2  Me.  228. 
Compare  Welsh  v.  State,  11  Tex.  368. 

Absence  of  consent  of  an  owner  of  deer  in 
enclosed  grounds;  in  an  action  to  recover  a 
statutory  penalty  for  chasing  them.  Rex  v. 
Rogers,  2  Campb.  654. 

Failure  without  excuse  to  prove  a  will;  in 
an  action  against  an  executor  to  recover  a 
penalty  imposed  by  statute  for  such  failure. 
Smith  v.  Moore,  6  Me.  274. 

Guests  not  travelers,  entertained  on  Lord's 
Day;  in  an  indictment  under  a  statute  for  such 
entertaining.  Com.  v.  Maxwell,  2  Pick. 
(Mass.)  139;  Taylor  v.  Humphries,  17  C.  B. 
N.  S.  539,  112  E.  C.  L.  539. 

Making  coins  without  authority;  in  an  in- 
dictment for  counterfeiting,  the  want  of  such 
authority  being  part  of  the  statutory  descrip- 
tion of  the  offense.    1  East  P.  C.  166,  §  15. 

Other  illustrations  of  negative  allegations 
essential  to  the  plaintiff's  case  and  demanding 
proof  by  him  are:  Plaintiff  not  in  the  habit  of 
becoming  intoxicated,  Goodwin  v.  Smith,  72 
Ind.  113,  37  Am.  Rep.  144.  Tender  of  a  deed 
not  made,  Nash  -'.  Hall,  4  Ind.  444.  Note  not 
taken  in  payment  of  a  precedent  debt,  Smith 
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must  be  regarded  as  asserting  the  affirmative  thereof.1 

Negative  Matter  in  Affirmative  Defenses.  —  Similarly,  in  the  case  of  a  defense  main- 
tainable only  by  proof  of  an  averment  negative  in  form,  not  denying  the 
plaintiff's  claim,  but  offering  to  defeat  it  by  a  new  state  of  facts  such  as  will 
induce  the  court  to  move  in  favor  of  the  defendant,  the  latter  assumes  in 
substance  the  affirmative,  and  therefore  has  the  burden  of  proof.8 

V.  Shifting  the  Burden  of  Proof — 1.  Generally  —  Amhiguity  —  Apparent  Con- 
flict. — ■  Some  authorities  speak  of  the  burden  of  proof  being  shifted  by  the 
introduction  of  certain  evidence,  and  other  authorities  maintain  that  the  bur- 
den never  shifts.  This  apparently  direct  conflict  is  not  such  in  fact,  but  results- 
from  the  ambiguity  in  the  meaning  of  the  term  pointed  out  at  the  beginning  of 
this  title. 

True  Burden  Does  Not  Shift. — The  duty  of  introducing  evidence  to  make  or  meet 
a  prima  facie  case  may  shift  from  time  to  time  as  the  trial  proceeds,3  but  the 
burden  of  proof  as  correctly  understood,  that  is,  the  duty  which  rests  upon  a 
party  who  asserts  the  affirmative  of  an  issue  or  proposition  of  establishing  it 
by  a  preponderance  of  evidence,  or  beyond  a  reasonable  doubt,  as  the  case 
may  be,  never  shifts  during  the  course  of  a  trial,  but  remains  with  him  until 
the  end.4 


v.  Bettger,  68  Ind.  254,  34  Am.  Rep.  256. 
Tenant  did  not  repair,  Doe  v.  Rowlands,  9  C. 
&  P.  734,  38  E.  C.  L.  310;  Belcher  v.  M'Intosh, 
8  C.  &  P.  720,  34  E.  C.  L.  601 ;  Croft  v.  Lumley, 
6  H.  L.  Cas.  672.  That  a  voter  was  not  legally 
qualified;  in  a  bill  to.  set  aside  an  election, 
Beardstown  v.  Virginia,  76  111.  34.  Putting 
a  dangerous  commodity  on  board  a  ship 
without  notice  to  the  captain,  Williams  v. 
East  India  Co.,  3  East  192.  Building  not  ac- 
cording to  specification,  Smith  v.  Davis,  7 
C.  &  P.  307,  32  E.  C.  L.  519.  Sufficient  cargo 
not  loaded,  Ridgeway  v.  Ewbank,  2  M.  & 
Rob.  218.  Defendant  not  exempt  from  toll, 
Central  Bridge  Corp.  v.  Butler,  2  Gray  (Mass.) 
130.  Agent  not  exercising  proper  care  and 
diligence,  Heinemann  v.  Heard,  62  N.  Y. 
456.  Abortion  not  necessary  to  preserve  life, 
State  v.  Lee,  (Conn.  1897)  37  Atl.  Rep.  75. 

1.  1  Greenleaf  on  Evid.  (15th  ed.),  §  74;  I 
Taylor  on  Evid.  (Chamberlayne  1897),  §  364; 
Bailey's  Onus  Probandi,  p.  2;  Roscoe's  Cr. 
Evid.  (ed.  1846)  *79;  1  Phillips  on  Evid. 
(Edward's  ed.)  *8io;  Soward  v.  Leggatt,  7  C. 
&  P.  613,  32  E.  C.  L.  654;  Matter  of  Barrett, 
28  U.  C.  Q.  B.  559. 

2.  When  Defendant  Has  Burden  of  Proving  Nega- 
tive. —  See  Manning  v.  Thompson,  17  U.  C.  C. 
P.  606. 

Illustrations.  —  Where  the  defendant,  in  an 
action  on  an  insurance  policy,  alleges  a  breach 
of  representation,  e.  g.  that  material  facts 
were  not  communicated  in  the  application,  the 
defendant  has  the  burden.  Elkin  v.  Janson,  13 
M.  &  W.  655. 

And  where  such  a  negative  defense  was 
anticipated  by  the  plaintiff  and  the  matter  was 
by  him  alleged  in  the  affirmative,  the  burden 
was  nevertheless  held  to  be  on  the  defendant, 
the  plaintiff's  anticipation  being  held  un- 
necessary. Murray  v.  New  York  L.  Ins.  Co., 
85  N.  Y.  236. 

In  Monke  v.  Butler,  1  Rolle  83,  a  suit  had 
been  instituted  in  the  spiritual  court  for  tithes, 
and  the  defendant  having  pleaded  that  the 
plaintiff  had  not  read  the  Thirty-nine  Articles 
and  was  therefore  not  entitled  to  his  benefice, 


he  was  put  to  proof  of  the  fact,  though  a  nega- 
tive. Cited  in  Williams  v.  East  India  Co.,  3  East 
199;  Hicks  v.  Martin,  9  Martin  (La.)  47;  13. 
Am.  Dec.  304. 

And  so  with  the  following  pleas: 

Goods  not  legally  imported  —  not  entered  at 
the  custom  house;  in  defense  to  an  action  for 
loss  of  such  goods  by  a  carrier.  Sissons  -\ 
Dixon,  5  B.  &  C.  758,  12  E.  C.  L.  371. 

That  plaintiff  had  no  title;  in  defense  to  a 
bill  for  specific  performance  of  an  agreement 
for  the  sale  of  lands,  the  defendant  having 
by  his  conduct  waived  his  right  to  compel  the 
vendor  to  make  out  a  good  title.  Denison  v. 
Fuller,  10  Grant's  Ch.  (U.  C.)  498. 

Theatre  not  licensed  ;  in  defense  to  an  action 
against  an  actor  for  not  performing.  Rodwell 
v.  Redge,  1  C.  &  P.  220,  11  E.  C.  L.  374. 

Accounts  not  open  and  current;  in  rejoinder 
to  an  action  of  indebitatus  assumpsit,  the  plaintiff 
having  replied  to  a  plea  of  the  statute  of  limi- 
tations that  the  accounts  were  merchants' 
accounts.    McLellan  v.  Crofton,  6  Me.  307. 

Physician  not  licensed;  in  defense  to  art 
action  on  a  note  for  medical  services.  Barton 
v.  Sutherland,  5  Rich.  L.  (S.  Car.)  57. 

Passenger  did  not  pay  fare;  in  defense  to  an 
action  by  the  passenger  against  a  railroad 
company  for  assault  by  its  conductor.  St. 
John  v.  Eastern  R.  Co.,  1  Allen  (Mass.)  544. 

Deed  not  made  in  time;  in  defense  to  an 
action  by  a  notary  for  his  fees  in  drawing  the 
deed.  Bedard  v.  Blouin,  4  Rev.  Leg.  (Can.)  479. 

No  consideration  for  accepting  bill  of  ex- 
change; in  defense  to  an  action  of  assumpsit 
by  the  indorsee  against  the  acceptor.  Millis 
v.  Barber,  Tyrw.  &  G.  835,  1  M.  &  W.  425. 
See  also  McKenzie  v.  Oregon  Imp.  Co.,  5 
Wash.  409. 

Excessive  force  not  used;  in  defense  to  an 
action  for  expelling  from  a  railroad  car  a  tres- 
passer thereon.  Alabama  G.  S.  R.  Co.  v. 
Frazier,  93  Ala.  45,  30  Am.  St.  Rep.  2S. 

3.  See  infra,  this  title,  Going  Forward  with 
/evidence. 

4.  Scott  v.  Wood,  81  Cal.  398;  Pease  v. 
Cole,  53  Conn.  53,  55  Am.  Rep.  53;  Willett  ». 
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Effect  of  Establishing  Prima  Facie  Case.  —  The  establishment  by  one  party  of  a  prima 
facie  case  does  not  place  upon  his  adversary  the  burden  of  establishing  facts 
which  will  negative  the  case  made  by  a  preponderance  or  any  weight  of  evi- 
dence.1 The  real  burden  which  one  who  is  put  to  his  defense  by  a  prima  facie 


Rich,  142  Mass.  356,  56  Am.  Rep.  684;  Brown 
v.  Mitchell.  102  N.  Car.  371,  11  Am.  St.  Rep. 
748,  citing  2  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  655 ;  Jester  v.  Steiner,  86  Tex.  415,  citing 
2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  655; 
Best  on  Evidence  (Am.  ed.  by  Chamberlayne, 
1883),  §  265,  note;  1  Taylor  on  Evidence  (9th 
ed.  1897),  276,  American  Notes;  Thayer's  Cases 
on  Evidence  44;  17  Am.  Law  Review,  1894, 
article  by  Professor  McClain.  See  also  supra, 
this  title.  Meaning  of  the  Term;  a.nd  the  follow- 
ing note. 

1.  Prima  Facie  Case  Does  Not  Shift  Burden  — 
Reasonable  Care. —  In  an  action  by  New  York  im- 
porters against  commission  merchants  in  Hong 
Kong  for  failing  to  purchase  silks  and  teas  as  di- 
rected, it  was  held  error  to  instruct  the  jury  that 
reasonable  diligence  in  discharge  of  duty  as 
agent,  must  be  shown  by  the  defendant.  Heine- 
mann  v.  Heard,  62  N.  Y.  448.  In  this  case  the 
jury  were  instructed  that  the  burden  of  proof 
had  been  shifted  from  the  plaintiffs  to  defend- 
ants by  a  letter  of  the  latter  which  gave  as  the 
only  reason  why  the  goods  had  not  been  pur- 
chased that  they  thought  prices  would  be  lower 
and  they  could  purchase  to  better  advantage. 
In  reversing  a  judgment  for  the  plaintiffs  the 
court,  by  Church,  C.  J.,  said:  "  The  charge 
against  the  defendants  was,  that  they  did  not 
exercise  proper  care  and  diligence  in  the  busi- 
ness of  their  agency.  This  was  denied,  and 
whether  they  did  or  did  not  was  the  question 
to  be  decided.  Upon  this  question  the  plain- 
tiffs held  the  affirmative  throughout  the  trial, 
and  their  relation  to  the  question  never 
changed.  During  the  progress  of  a  trial  it 
often  happens  that  a  party  gives  evidence 
tending  to  establish  his  allegation,  sufficient 
it  may  be  to  establish  it  prima  facie,  and  it  is 
sometimes  said  the  burden  of  proof  is  then 
shifted.  All  that  is  meant  by  this  is,  that 
there  is  a  necessity  of  evidence  to  answer  the 
prima  facie  case,  or  it  will  prevail,  but  the 
burden  of  maintaining  the  affirmative  of  the 
issue  involved  in  the  action  is  upon  the  party 
alleging  the  fact  which  constitutes  the  issue, 
and  this  burden  remains  throughout  the  trial. 
Lamb  Camden,  etc.,  R.,  etc.,  Co.,  46  N.  Y. 
271,  7  Am.  Rep.  327.  The  question  of  negli- 
gence depended  upon  all  the  evidence,  as  well 
that  which  constituted  &  prima  facie  case  against 
the  defendants  as  all  the  other  evidence  pro- 
duced by  the  plaintiffs  tending  to  corroborate, 
and  by  the  defendants  tending  to  answer  the 
charge;  and  the  jury  should  have  been  satis- 
fied from  the  whole  case  that  the  plaintiff's 
allegation  of  negligence  was  proven.  If, 
from  the  whole  case,  they  were  not  satisfied, 
the  defendants  were  entitled  to  a  verdict." 
But  compare  Isham  v.  Post,  141  N.  Y.  100,  38 
Am.  St.  Rep.  766. 

In  an  action  for  damages  on  account  of 
goods  lost  or  delivered  to  the  plaintiff  in  a  dam- 
aged condition,  it  is  error  to  instruct  the  jury 
that  the  burden  was  on  the  defendants  to  show 
that  such  injury  or  damage  occurred  without 
their  fault,  or  the  fault  of  those  in  their  em- 


ploy. Willett  v.  Rich,  142  Mass.  360,  56  Am. 
Rep.  684,  overru/ingCa.ss  v.  Boston,  etc.,  R.  Co., 
14  Allen  (Mass.)  448.  In  this  case  the  court, 
by  Morton,  C.  J.,  said:  "  As  the  only  contract 
of  the  warehouseman  is  that  he  will  use 
due  care,  in  keeping  the  property,  and  de- 
liver it  on  demand,  if,  after  using  due  care,  he 
shall  have  it  in  his  possession,  a  plaintiff  must 
show  a  breach  of  this  contract  to  entitle  him  to 
recover,  either  in  contract  or  tort.  We  do  not 
see  how  by  changing  the  form  of  his  declara- 
tion, he  can  change  the  liability  or  rights  of 
the  warehouseman.  Whatever  the  form  of 
declaration  is,  he  is  required  to  prove  a 
breach  of  the  contract.  It  may  be  that  where 
there  is  a  refusal  to  deliver,  the  plaintiff  may 
make  out  a  prima  facie  case  upon  proving  this 
fact,  because  such  refusal,  if  unexplained,  is 
some  evidence  of  the  breach  of  the  contract. 
But  this  does  not  shift  the  burden  originally 
on  the  plaintiff  to  prove  a  breach  of  contract. 
The  majority  of  the  court  [in  Cass  v.  Boston, 
etc.,  R.  Co.,  14  Allen  (Mass.)  448]  say  in  their 
opinion,  '  If  the  defendants  indeed  prove  that 
the  goods  are  stolen  or  lost,  without  direct 
fault  on  their  part,  so  that  performance  is  im- 
possible, then,  if  the  plaintiff  charges  that  the 
loss  occurred  through  negligence,  he  must 
prove  it,  and  the  burden  of  proof  shifts  upon 
him  to  do  so.'  We  understand  the  doctrine  to 
"be  well  settled  in  this  commonwealth,  that  the 
burden  of  proof  never  shifts;  and  we  think 
that  in  the  case  we  are  discussing,  and  in  the 
case  at  bar,  the  burden  to  show  negligence 
was  upon  the  plaintiffs  from  the  beginning, 
and  remained  upon  them  throughout  the  trial." 

In  an  action  against  the  transferrer  of  a 
promissory  note  on  a  warranty  of  the  genuine- 
ness of  an  indorsement  thereon  it  is  proper  to 
refuse  an  instruction  that  knowledge  that  the 
defendant  acted  as  a  broker  in  the  negotiation 
of  a  note,  must  be  shown  by  the  defendant. 
Wilder  v.  Cowles,  100  Mass.  487.  In  this  case 
the  court,  by  Wells,  J.,  said:  "  Although  it 
was  incumbent  upon  the  defendant  to  estab- 
lish the  truth  of  any  fact  relied  upon  by  him 
to  overcome  the  prima  facie  case  which  the 
plaintiff  had  made  out,  yet  there  was  no 
change  of  the  burden  of  proof  in  a  legal  sense. 
This  defense  was  not  a  confession  and  avoid- 
ance. It  was,  indeed,  an  assertion  of  new  End 
distinct  facts;  but  it  tended  to  establish  the 
negative  of  the  very  proposition  upon  which 
alone  the  plaintiff  could  recover;  namely,  that 
his  contract  was  with  the  defendant  in  the 
suit." 

In  Powers  v.  Russell,  13  Pick.  (Mass.)  76, 
the  court,  by  Shaw,  C.  J., said:  "  It  was  stated 
here,  that  the  plaintiff  had  made  out  a  prima 
facie  case,  and,  therefore,  the  burden  of  proof 
was  shifted  and  placed  upon  the  defendant.  In 
a  certain  sense  this  is  true.  Where  the  party 
having  the  burden  of  proof  establishes  a  prima 
facie  case,  and  no  proof  to  the  contrary  is 
offered,  he  will  prevail.  Therefore  the  other 
party,  if  he  would  avoid  the  effect  of  such 
prima  facie  case,  must  produce  evidence,  of 
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■case  has,  is  that  of  going  forward  with  evidence  if  he  would  not  have  such 
pri»ia  facie  case  result  in  an  established  case  by  a  required  weight  of  evidence.1 

2.  In  Civil  Cases.  —  The  proposition  of  the  preceding  paragraph  that  the 
real  burden  of  proof  never  shifts,  presupposes  that  the  parties  have  arrived  at 
a  proposition  affirmed  on  the  one  side  and  denied  on  the  other. 

Apparent  Shifting  of  Burden  of  Proof.  —  Under  certain  forms  of  pleading,  as  has 
been  seen,  where  an  affirmative  defense  may  be  set  up  at  the  trial,  which  does 
not  appear  of  record,  this  cannot  be  ascertained  until  the  real  defense  is  shown 
at  the  trial,  and  in  such  a  case  there  is  an  apparent  shifting  of  the  real  burden 
o  proof.*    Sometimes,  under  these  circumstances,  the  defense  actually  set  up 


equal  or  greater  weight,  to  balance  and  con- 
trol it,  or  he  will  fail.  Still  the  proof  upon 
both  sides  applies  to  the  affirmative  or  nega- 
tive of  one  and  the  same  issue,  or  proposition 
of  fact;  and  the  party  whose  case  requires  the 
proof  of  that  fact  has  all  along  the  burden  of 
proof.  It  does  not  shift,  though  the  weight  in 
either  scale  may  at  times  preponderate." 
To  Similar  Effect,  see: 

England.  —  Broomfield  v.  Smith,  r  M.  &  W. 

542. 

Alabama.  —  Tennessee  Coal,  etc.,  Co.  v. 
Hamilton,  100  Ala.  252,  46  Am.  St.  Rep.  48. 

California.  —  Scott  v.  Wood,  81  Cal.  398; 
People  v.  Bushton,  80  Cal.  160. 

Illinois.  — Southworth  v.  Hoag,  42  111.  446. 

Iowa.  —  Oaks  v.  Harrison,  24  Iowa  179. 

Maine.  —  Tarbox  v.  Eastern  Steamboat  Co., 
50  Me.  345;  State  v.  Flye,  26  Me.  312;  Small 
v.  Clewley,  62  Me.  157,  16  Am.  Rep.  410; 
Woodcock  v.  Calais,  68  Me.  244. 

Massachusetts.  —  Tourtellot  v.  Rosebrook,  11 
Met.  (Mass.)  460;  Morrison  v.  Clark,  7  Cush. 
(Mass.)  213;  Speery  v.  Wilcox,  1  Met.  (Mass.) 
270;  Central  Bridge  Corp.  v.  Butler,  2  Gray 
(Mass.)  132;  Wright  v.  Wright,  139  Mass.  177; 
Blanchard  v.  Young,  11  Cush.  (Mass.)  341. 

Michigan.  —  Manistee  Nat.  Bank  v.  Sey- 
mour, 64  Mich.  72;  Aulls  v.  Young,  98  Mich. 
231. 

Missouri.  —  J.  D.  Marshall  Livery  Co.  v. 
McKelvy,  55  Mo.  App.  240. 

New  Hampshire.  —  Seavy  v.  Dearborn,  19 
N.  H.  351;  Shepardson  v.  Perkins,  60  N.  H. 
77;  Blodgett  v.  Cummings,  60  N.  H.  116. 

New  York.  —  Lamb  v.  Camden,  etc.,  R.,  etc., 
Co.,  46  N.  Y.  271,  7  Am.  Rep.  327;  Blunt  v. 
Barrett,  124  N.  Y.  117;  Goldschmidt  v.  Mutual 
L.  Ins.  Co.,  102  N.  Y.  486. 

New  Mexico.  —  Bell  v.  Skillicorn,  6  N.  Mex. 
399- 

Pennsylvania.  —  Pusey  v.  Wright,  31  Pa.  St. 
387. 

Rhode  Island.  —  Atlas  Bank  v.  Doyle,  9  R. 
J.  78,  98  Am.  Dec.  368,  ir  Am.  Rep.  219. 

Texas.  —  Clark  v.  Hills,  67  Tex.  141. 

Virginia.  —  Tucker  v.  Sandidge,  85  Va.  546. 

Wisconsin.  —  Atkinson  v.  Goodrich  Transp. 
'Co.,  69  Wis.  13. 

But  compare  McKenzie  v.  Oregon  Imp.  Co., 
5  Wash.  409,  where  it  is  held  that  in  an  action 
on  a  promissory  note,  a  defense  of  want  of 
consideration  places  upon  the  defendant  the 
burden  of  establishing  the  want  of  considera- 
tion by  a  preponderance  of  testimony. 

1.  See  infra,  this  title,  Going  Forward  with 
Evidence. 

2.  Apparent  Shifting  of  Heal  Burden  of  Proof.  — 

A  leading  case  on  this  subject,  as  well  as  on 


the  general  subject  of  the  burden  of  proof,  is 
Powers  v.  Russell,  13  Pick.  (Mass.)  69.  There 
the  plaintiff  claimed  under  a  deed,  and  the 
question  was  whether  the  instrument  had  ever 
been  delivered;  and  the  court,  by  Shaw.  C.  J., 
said:  "Where  the  party  having  the  burden 
of  proof  gives  competent  and  prima  facie  evi- 
dence of  a  fact,  and  the  adverse  party,  instead 
of  producing  proof  which  would  go  to  negative 
the  same  proposition  of  fact,  proposes  to  show 
another  and  a  distinct  proposition  which  avoids 
the  effect  of  it,  there  the  burden  of  proof  shiits 
and  rests  upon  the  party  proposing  to  show 
the  latter  fact.  To  illustrate  this: — prima 
facie  evidence  is  given  of  the  execution  and 
delivery  of  a  deed;  contrary  evidence  is  given 
on  the  other  side,  tending  to  negative  such 
fact  of  delivery,  this  latter  is  met  by  other  evi- 
dence, and  so  on  through  a  long  inquiry.  The 
burden  of  proof  has  not  shifted,  though  the 
weight  of  evidence  may  have  shifted  fre- 
quently; but  it  rests  on  the  party  who  origi- 
nally took  it.  But  if  the  adverse  party  offers 
proof,  not  directly  to  negative  the  fact  of  de- 
livery, but  to  show  that  the  deed  was  delivered 
as  an  escrow,  this  admits  the  truth  of  the  for- 
mer proposition,  and  proposes  to  obviate  the 
effect  of  it,  by  showing  another  fact,  namely, 
that  it  was  delivered  as  an  escrow.  Here  the 
burden  of  proof  is  on  the  latter.  Applying 
these  rules  to  the  present  case,  it  is  manifest 
that  the  burden  of  proof  was  upon  the  plaintiff 
through  the  whole  inquiry."  See  also  Cass  v. 
Boston,  etc.,  R.  Co.,  14  Allen  (Mass.)  448; 
Willett  v.  Rich,  142  Mass.  360,  56  Am.  Rep. 
684. 

Unnecessary  Allegation  of  Matters  of  Defense 

does  not  cast  the  burden  of  establishing  them 
upon  the  defendant  where  the  plaintiff's  claim 
is  denied.  Cheesman  v.  Hart,  42  Fed.  Rep.  98; 
Tennessee  Coal,  etc.,  Co.  v.  Hamilton,  100  Ala. 
252,46  Am.  St.  Rep.  48;  Wimpy  v.  Gaskill,  76 
Ga.  41 ;  Morgan  v.  Wattles,  69  Ind.  265 ;  Homire 
v.  Rodgers,  74  Iowa  396;  Powers  v.  Russell,  13 
Pick.  (Mass.)  69;  McEvoy  v.  Swayze,  34  Neb. 
315;  Gillson  v.  Price,  18  Nev.  109;  Seattle,  etc., 
R.  Co.  v  Murphine,  4  Wash.  448. 

In  McEvoy  v.  Swayze,  34  Neb.  317,  the 
court,  by  Norval,  J.,  said:  '"  The  answer  does 
not  admit  the  making  of  the  contract  pleaded 
by  the  plaintiff,  but  expressly  denies  all  alle- 
gations of  the  petition  relating  to  the  terms  of 
the  agreement,  and  then,  after  admitting  the 
receipt  of  the  stock  and  the  price  plaintiff  was 
to  receive  credit  for,  the  defendant  denies  all 
of  the  allegations  of  the  petition.  The  an- 
swer, therefore,  put  in  issue  the  making  of 
the  contract  and  the  breach  thereof,  as  set  up 
in  the  petition.  The  affirmative  matter 
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has  been  regarded  in  different  ways  by  courts  of  the  highest  authority,  one 
considering  it  as  a  matter  merely  tending  to  negative  the  affirmative  case  of 
the  adverse  party,  and  another  as  being  in  itself  new  matter  affirmative  in 
character,  and  avoiding  the  case  made  by  the  opponent. 1 

3.  In  Criminal  Cases.  —  In  criminal  cases  the  state  always  has  the  affirma- 
tive, and  whatever  the  defense  or  theory  of  defense  advanced  by  the  accused 
may  be,  its  position  never  changes,  and  hence  the  burden  of  establishing  a  case 
never  shifts,  but  remains  always  with  the  state.  That  is,  in  order  to  be  enti- 
tled to  a  conviction,  the  state  must  make  out  and  maintain  such  a  case  as  will 
convince  the  jury  of  the  guilt  of  the  defendant,  beyond  a  reasonable  doubt, 
upon  all  the  evidence.2 


averred  in  the  answer  is  nothing  more  than 
an  argumentative  denial.  Such  allegations 
were  entirely  unnecessary,  as  the  facts  could 
have  been  proven  under  the  general  denial. 
The  affirmative  of  the  issue  was  upon  the 
plaintiff.  Unless  he  proved  the  contract  sub- 
stantially as  alleged  by  him,  and  the  breach 
of  the  same,  by  a  preponderance  of  the  evi- 
dence, he  was  not  entitled  to  recover." 

Alternative  Pleas  Not  Inconsistent  with  General 
Denial  do  not  relieve  the  plaintiff  of  the  bur- 
den of  establishing  his  allegations,  as  they  are 
not  thereby  admitted.  Thus  where  novation 
in  addition  to  a  general  denial  was  pleaded  in 
defense  to  an  action  of  debt  on  open  account. 
Durham  v.  Williams,  32  La.  Ann.  962. 

1.  Conflict  as  to  Character  of  Defense.  —  Thus, 
in  an  action  to  recover  damages  from  one  in- 
trusted with  property  for  loss  or  injury  thereto, 
a  defense  that  the  loss  or  injury  occurred  with- 
out the  defendant's  negligence  is  declared  in 
Massachusetts  to  be  a  mere  denial  of  the  plain- 
tiff's case  not  shifting  the  burden  of  proof. 
Willett  v.  Rich,  142  Mass.  356,  56  Am.  Rep.  684. 
In  this  case  the  court  overruled  Cass  v.  Bos- 
ton, etc.,  R.  Co.,  14  Allen  (Mass.)  448,  saying: 
"  Upon  careful  consideration,  we  can  see  no 
principle  upon  which  the  decision  in  that  case 
can  be  maintained.  It  seems  to  proceed  upon 
one  or  both  of  two  grounds:  first,  that,  as  the 
plaintiff  did  not  allege  negligence  in  his 
declaration,  therefore  negligence  was  not  in 
issue;  and,  secondly,  that  as  the  plaintiff  could 
make  out  a  prima  facie  case  by  proof  of  a 
refusal  to  deliver  upon  demand,  any  excuse 
which  the  defendant  set  up  for  the  refusal  to 
deliver  was  matter  in  discharge  and  avoidance 
which  must  be  proved  by  the  defendant.  *  *  * 
It  also  seems  clear  to  us  that  the  fact  set  up 
by  the  defendant  [in  that  case],  that  the  goods 
were  stolen  without  its  fault,  was  not  matter 
in  discharge  or  avoidance  of  the  plaintiff's 
case.  It  did  not  admit  a  breach  of  contract, 
and  set  up  new  matter  to  excuse  or  avoid  the 
effect  of  such  breach.  On  the  contrary,  the 
evidence  went  to  show  that  there  had  been  no 
breach  of  the  defendant's  contract.  It  did 
not  excuse  or  avoid,  but  denied  the  plaintiff's 
case." 

In  Isham  v.  Post,  141  N.  Y.  100,  38  Am.  St. 
Rep.  766,  a  contrary  decision  was  arrived  at, 
the  court  saying:  "  We  should  next  consider 
upon  whom  rested  the  burden  of  proof.  The 
plaintiff  alleged  and  proved  that  he  put  into 
Post's  hands,  as  his  banker  and  agent,  to  be 
loaned  upon  demand  at  the  high  rates  of  inter- 
est prevailing  and  in  the  mode  approved  by 
5  C.  of  L.— 3. 


custom  and  usage,  the  sum  of  twenty-five 
thousand  dollars,  which  sum  Post  had  not 
returned,  but  refused  to  return  upon  proper 
demand,  and  so  had  converted  the  same  to  his 
own  use.  That  made  out  plaintiff's  case. 
Judgment  for  him  must  necessarily  follow, 
unless  Post  in  answer  has  established  an 
affirmative  defense.  That  which  he  pleaded 
and  sought  to  prove  was  that  the  money  was 
lost  without  his  fault  and  through  an  event  for 
which  he  was  altogether  blameless.  In  other 
words,  he  was  bound  to  show  that  he  did  his 
duty  fully  and  faithfully  and  without  negli- 
gence or  misconduct,  so  that  the  resultant  loss 
was  not  his,  but  must  justly  fall  upon  the 
plaintiff." 

It  will  be  noted  here  that  the  court  uses 
"  burden  of  proof  "  as  including  the  burden  of 
going  forward  with  the  evidence,  and  the  con- 
clusion taken  in  any  other  sense  seems  not 
in  accord  with  Heinemann  v.  Heard,  62  N.  Y. 
448. 

In  McKenzie  v.  Oregon  Imp.  Co.,  5  Wash. 
409,  it  was  held  that  in  an  action  by  the  payee 
of  a  promissory  note  against  the  maker,  where 
the  defendant  sets  up  the  defense  of  want  of 
consideration,  the  burden  of  proof  is  upon  the 
defendant  to  establish  this  defense  by  a  pre- 
ponderance of  the  testimony.  The  reasoning 
of  the  court  in  this  case  seems  hardly  satisfac- 
tory, and  in  criticising  the  doctrine  of  Powers 
v.  Russell,  13  Pick.  (Mass.)  69,  and  the  numer- 
ous cases  which  follow  it,  there  appears  to  be 
a  misapprehension  of  the  distinction  drawn 
between  an  affirmative  defense  admitting  the 
plaintiff's  cause  of  action  and  the  proof  of  such 
a  state  of  facts  as  goes  to  negative  one  of  the 
necessary  elements  of  the  plaintiff's  case. 
The  court  said:  "  If  want  of  consideration  is 
an  affirmative  defense,  it  should  be  an  affirma- 
tive defense  all  the  time,  no  matter  how  it  is 
sought  to  be  established,  whether  by  directly 
showing  that  there  was  no  consideration,  or 
by  proof  of  some  independent  fact  which 
shows  that  there  was  no  consideration."  But 
want  of  consideration,  according  to  the  doc- 
trine of  these  cases,  is  never  an  affirmative 
defense  shifting  the  burden  of  proof,  no  matter 
by  what  evidence  it  is  sought  to  be  established ; 
it  is  merely  an  attempt  to  negative  a  necessary 
element  in  the  plaintiff's  case. 

2.  Burden  Never  Shifts  in  Criminal  Cases  — 
Abandonment  of  Conspiracy.  —  In  a  prosecution 
for  murder,  the  theory  of  defense  was  aban- 
donment by  the  defendant  of  the  conspiracy 
which  resulted  in  the  killing,  and  the  refusal 
of  an  instruction  that  the  "  burden  of  proof 
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Reason  —  Admissions  Not  Effective.  —  This  is  true  because  of  the  fact  that  no 
admission  by  the  defendant,  of  the  claim  of  the  prosecution,  can  ever  be  allowed 
to  relieve  the  latter  of  the  peculiar  effects  of  the  reasonable  doubt  element.  In 
other  words,  the  defendant  cannot  be  deprived  of  —  he  cannot  waive — the 
benefits  of  this  safeguard  which  the  law  throws  around  him  in  the  trial  of  an 
issue  raised  by  a  plea  of  not  guilty.1 


never  shifts  from  the  state  to  the  defendant, 
but  is  upon  the  state  throughout,"  was  held 
reversible  error;  the  court,  by  White,  P.  J., 
saying:  "  This  proposition  is  elementary  and 
has  but  few  and  rare  exceptions."  Phillips  v. 
State,  26  Tex.  App.  228,  8  Am.  St.  Rep.  471. 
To  the  same  effect,  see  Black  v.  State,  1  Tex. 
App.  368;  Jones  v.  State,  13  Tex.  App.  1; 
Taylor  v.  State,  13  Tex.  App.  184. 

Self-defense.  —  The  trial  court  in  the  trial  of 
an  indictment  for  manslaughter  instructed  the 
jury  that,  "  if  they  were  convinced  beyond  a 
reasonable  doubt  that  the  death  of  the  dece- 
dent was  occasioned  by  the  shot  fired  by  the 
respondent,  then  the  prosecution  had  made 
out  the  killing  in  the  manner  charged  in  the 
indictment  *  *  *  ;  that  all  killing  is  pre- 
sumed to  be  unlawful;  and  when  the  fact  of 
the  killing  is  established,  it  devolves  on  the 
party  who  committed  the  act  to  excuse  that 
killing  —  to  show  that  it  was  justified  —  in 
order  to  escape  the  legal  consequences  which 
attach  to  the  commission  of  the  act."  A  con- 
viction based  upon  this  charge  was  set  aside, 
and  the  court,  by  Barrett,  J.,  said:  "  The 
jury  should  not  have  been  instructed  as  they 
were  in  the  parts  of  the  charge  above  recited, 
but  should  have  been  instructed,  in  substance, 
that  upon  all  the  evidence,  they  must  find 
beyond  a  reasonable  doubt  that  the  crime 
charged  in  the  indictment  was  committed  by 
the  respondent,  in  order  to  warrant  his  being 
found  guilty,— with  proper  adaptations  of  the 
instruction  to  this  feature  of  the  case,  as  pre- 
sented in  the  course  and  manner  of  the  trial." 
State  v.  Patterson,  45  Vt.  308,  12  Am.  Rep. 
200.  To  the  same  effect,  see  People  v.  Elliott, 
80  Cal.  296;  State  v.  Donahoe,  78  Iowa  486; 
State  v.  Fowler,  52  Iowa  103;  Com.  v.  York, 
9  Met.  (Mass.)  93,  43  Am.  Dec.  373;  Com.  v. 
Hawkins,  3  Gray  (Mass.)  465. 

Alibi.  —  In  a  prosecution  for  murder,  the  de- 
fense being  an  alibi,  an  instruction  "  that  the 
burden  of  establishing  such  defense  devolves 
upon  the  defendant,  and,  unless  he  has  so 
shown  to  your  satisfaction,  it  is  your  duty  to 
disregard  such  defense,"  was  held  reversible 
error,  the  court,  by  Ray,  C.  J.,  saying: 
"  Undoubtedly,  if  the  prosecution  makes  out 
a  case  sufficient  to  secure  a  verdict  of  convic- 
tion, then  the  burden  is  on  the  defendant  to 
prove  his  defense.  But  when  his  proof  is  in 
then  the  final  question  is,  Are  the  essential 
averments  of  the  indictment  proved  beyond 
reasonable  doubt  ?  And  among  these  essen- 
tial averments  is  the  defendant's  participation 
in  the  act  charged."  State  v.  Howell,  100  Mo. 
664,  51  Am.  Rep.  236.  See  also  People  v.  Mc- 
Whorter,  93  Mich.  641;  McLain  v.  State,  18 
Neb.  154;  State  v.  Chee  Gong,  16  Oregon,  534. 
And  generally  the  title  Alibi,  vol.  2,  p.  55 
et  seq. 

License  for  Retailing  Spirituous  Liquors.  —  In 
State  v.  Morrison,  3  Dev.  L.  (N.  Car.)  299,  it 
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was  held  that  upon  a  charge  for  unlawfully 
retailing  spirituous  liquors,  it  was  incumbent 
upon  the  defendant  to  prove  the  license,  in 
case  he  relied  upon  one  for  his  defense.  But 
in  State  v.  Woodly,  2  Jones  L.  (N.  Car.)  276, 
that  decision  came  under  review,  and  it  was 
then  construed  as  meaning,  not  that  the  bur- 
den of  proof  was  shifted  in  such  a  case  from 
the  prosecutor  to  the  defendant,  but  that  a 
failure  of  the  latter  to  produce  a  license  might, 
under  certain  circumstances,  become  a  cogent 
fact  to  be  considered  by  the  jury,  in  connection 
with  the  other  facts  of  the  case,  tending  to 
support  the  averment  of  the  indictment.  As 
thus  understood,  it  ceases  to  be  an  exception 
to  the  general  rule  stated,  but  rather  becomes 
a  support  for  it,  and  as  Battle,  J.,  declares, 
"  the  great  conservative  principle  so  essential 
to  the  security  of  those  charged  with  crime, 
that  they  shall  be  presumed  to  be  innocent 
until  the  contrary  is  shown,  [is]  preserved  in  all 
its  integrity."  See  also  Information  against 
Oliver,  21  S.  Car.  318,  53  Am.  Rep.  681. 

Other  Illustrations.  —  See  also  the  following 
cases  which  illustrate  and  sustain  the  rule  of 
the  text:  People  v.  Bushton,  80  Cal.  160,  a 
prosecution  for  murder,  the  defense  being 
accident;  State  v.  Smith,  53  Mo.  267,  a  criminal 
prosecution  where  the  defense  was  insanity. 
Compare  People  v.  Travers,  88  Cal.  233;  and 
see  the  title  Insanity. 

1.  See  Wharton's  Crim.  Evid.  (8th  ed.)  §  333; 
article  by  Prof.  McClain,  17  Am.  L.  R.  S9S 
et  seq. 

Rule  in  Criminal  Cases  Stated  and  Explained.  — 

In  Com.  v.  McKie,  I  Gray  (Mass.)  61,  61  Am. 
Dec.  410,  a  trial  of  an  indictment  for  assault 
and  battery,  the  court,  by  Bigelow,  J.,  said: 
"  The  general  rule  as  to  the  burden  of  proof  in 
criminal  cases  is  sufficiently  familiar.  It  re- 
quires the  government  to  prove  beyond  a  rea- 
sonable doubt  the  offense  charged  in  the  in- 
dictment, and  if  the  proof  fails  to  establish  anv 
of  the  essential  elements  necessary  to  constitute 
a  crime,  the  defendant  is  entitled  to  an  acquit- 
tal. This  results  not  only  from  the  well-estab- 
lished principle  that  the  presumption  of  inno- 
cence is  to  stand  until  it  is  overcome  by  proof, 
but  also  from  the  form  of  the  issue  in  all  crimi- 
nal- cases  tried  on  the  merits,  which,  being 
always  a  general  denial  of  the  crime  charged, 
necessarily  imposes  on  the  government  the 
burden  of  showing  affirmatively  the  existei  ce 
of  every  material  fact  or  ingredient,  which  the 
law  requires  in  order  to  constitute  an  offense. 
If  the  act  charged  is  justifiable  or  excusable, 
no  criminal  act  has  been  committed,  and  the 
allegations  in  the  indictment  are  not  proved. 
And  this  makes  a  broad  distinction  in  the 
application  of  the  rule  of  the  burden  of  proof 
to  civil  and  criminal  cases.  In  the  former, 
matters  of  justification  or  excuse  must  be 
specially  pleaded  in  order  to  be  shown  in  evi- 
dence, and  the  detendant  is  therefore,  by  the 
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form  of  his  plea,  obliged  to  aver  an  affirma- 
tive, and  thereby  to  assume  the  burden  of 
establishing  it  by  proof;  while  in  the  latter, 
all  such  matters  are  open  under  the  general 
issue,  and  the  affirmative,  namely,  proof  of 
the  crime  charged,  remains  in  all  stages  of  the 
case  upon  the  government."  In  this  case  the 
court  cited  Com.  v.  York,  9  Met.  (Mass.)  116, 
43  Am.  Dec.  373;  Com.  v.  Clark,  2  Met.  (Mass.) 
24;  Com.  v.  Webster,  5  Cush.  (Mass.)  305,  52 
Am.  Dec.  711. 

See  also  Scott  v.  Wood,  81  Cal.  398;  People 
v.  Garbutt,  17  Mich.  9,  97  Am.  Dec.  162;  Peo- 
ple v.  Downs,  123  N.  Y.  558;  Toler  v.  State,  16 
Ohio  St.  583;  Tiffany  v.  Com.,  121  Pa.  St.  165, 
6  Am.  St.  Rep.  775;  Ake  v.  State,  6  Tex.  App. 
398,  32  Am.  Rep.  586. 

A  Leading  Case  upon  the  Reasonings  of  the 
Rule  in  Criminal  Cases  is  People  v.  McCann, 
16  N.  Y.  58,  69  Am.  Dec.  642,  a  prosecution 
for  wife  murder.  The  jury  were  instructed  as 
follows:  "  The  fact  of  killing  is  admitted; 
that  the  act  was  done  by  the  prisoner  is  not 
disputed;  thus  the  issue  is  really  reversed 
from  the  usual  one.  The  question  of  insanity 
is  matter  of  positive  defense,  and  it  is  a  de- 
fense to  be  affirmatively  proved;  a  failure  to 
prove  it  is  (like  the  failure  to  prove  any  other 
fact)  the  misfortune  of  the  party  attempting  to 
make  the  proof.  *  *  *  The  act  being  plainly 
committed,  and  that  the  prisoner  did  it  being 
undoubted,  and  the  defense  set  up  on  his  part 
that  he  was  insane,  the  burden  of  proof  is 
shifted.  In  the  proof  of  the  deed  itself,  if  any 
reasonable  doubt  be  left  on  your  minds,  the 
prisoner  is  to  be  acquitted;  but,  as  sanity  is 
the  natural  state,  there  is  no  presumption  of 
insanity,  and  the  defense  must  be  proved  be- 
yond a  reasonable  doubt."  Although  no  ex- 
ception was  taken  to  any  part  of  this  charge, 
the  Court  of  Appeals  held  it  to  be  so  erroneous 
and  unjust  as  to  authorize  the  reversal  of  a 
conviction,  and  by  Brown,  J.,  said:  "  The 
judge,  in  the  charge,  treated  the  condition  of 
the  prisoner's  mind  as  a  thing  separate  from 
the  act  which  constituted  the  crime,  and  the 
delusion  or  defect  of  reason  under  which  it 
was  alleged  the  act  was  committed  to  be 
affirmatively  established  by  the  prisoner,  like 
those  defenses  in  civil  actions  which  admit  the 
cause  of  action,  but  insist  it  has  been  deter- 
mined by  some  subsequent  matter;  that  until 
the  homicide  is  made  out  to  the  satisfaction  of 
the  jury  the  burden  of  proof  is  upon  the  peo- 
ple, and  if  there  is  any  doubt  the  prisoner  is 
to  have  the  benefit  of  it;  but  whenever  the 
killing  is  proved  or  admitted,  and  the  question 
of  sanity  arises,  the  issue  and  the  burden,  as 
well  as  the  party  to  be  benefited  by  the  exist- 
ence of  a  reasonable  doubt,  are  changed.  If 
the  principal  question,  and  indeed  the  only 
question  litigated,  is  involved  in  so  much  un- 
certainty that  the  jury  were  unable  to  say 
whether  the  prisoner  was  sane  or  insane, 
whether  in  fact  he  was  a  responsible  creature 
or  one  without  reason,  their  duty  was  to  convict 
and  not  to  acquit.  This  is  the  theory  of  the 
charge.  It  is  very  technical  and  artistic,  and 
strictly  applicable  to  defenses  in  civil  actions 
upon  matter  arising  subsequent  or  separate 
from  the  cause  of  action,  but  not  to  crimes  which 


has,  however,  been  held  that  the  ques- 

consist  of  acts  coupled  with  intentions  ani- 
mating minds  capable  of  reason  and  reflection, 
and  of  comprehending  the  distinction  between 
right  and  wrong.  *  *  *  It  certainly  is  true 
that  sanity  is  the  norma!  condition  of  the  hu- 
man mind,  and  in  dealing  with  acts,  criminal 
or  otherwise,  there  can  be  no  presumption  of 
insanity.  But  it  is  not  true,  I  think,  upon  the 
traverse  of  an  indictment  for  murder,  when 
the  defense  of  insanity  is  interposed  and  the 
homicide  admitted,  that  the  issue  is  reversed 
and  the  burden  shifted.  The  burden  is  still 
the  same,  and  it  still  remains  with  the  prosecu- 
tion to  show  the  existence  of  those  requisites 
or  elements  which  constitute  the  crime;  and 
of  these  the  intention  or  ma/us  animus  of  the 
prisoner  is  the  principal.  The  doctrine  of  the 
charge  proceeds  upon  the  idea  that  the  homi- 
cide is  per  se  criminal;  that  the  mere  destruc- 
tion of  human  life  by  the  act  of  another  is, 
without  any  other  circumstance,  murder,  or 
some  of  the  degrees  of  manslaughter.  '  The 
fact  of  killing,'  says  the  judge,  '  is  admitted; 
that  the  act  was  done  by  the  prisoner  is  not 
disputed;  thus  the  issue  is  really  reversed 
from  the  usual  one.'  It  is  doubtless  tiue 
that,  when  the  killing  by  the  prisoner  is  estab- 
lished by  proof,  the  law  presumes  malice,  and 
a  sufficient  understanding  and  will  to  do  the 
act.  The  malicious  purpose,  the  depravity  of 
heart,  the  sufficient  understanding  and  will, 
must,  however,  actually  exist.  They  are  each 
of  them  as  much  of  the  essence  of  the  crime  as 
the  act  of  killing.  The  rule  which  presumes 
their  existence  is  a  rule  of  evidence  and  noth- 
ing else,  and  when  the  law  presumes  their  ex- 
istence it  recognizes  and  demands  their  pres- 
ence as  essential  to  constitute  the  crime.  The 
jury  must  conscientiously  believe  they  exist, 
or  else  they  cannot  convict.  The  killing  of  a 
human  being  by  another  is  not  necessarily  mur- 
der or  manslaughter.  It  may  be  either  excusa- 
ble or  justifiable.  It  may  have  been  effected 
under  either  of  those  conditions  referred  to  by 
the  elementary  writers,  in  which  the  will  does 
not  join  with  the  act,  and  then  it  is  not  criminal. 
We  must  be  careful  to  distinguish  between 
what  constitutes  proof,  including  those  pre- 
sumptions which  the  law  regards  as  equivalent 
to  proof  in  a  criminal  case,  and  what  we  under- 
stand by  the  burden  of  proof.  By  the  onus 
probandi,  I  understand,  is  meant  the  obliga- 
tion imposed  upon  a  party  who  alleges  the  ex- 
istence of  a  fact  or  thing,  necessary  in  the 
prosecution  or  defense  of  an  action,  to  estab- 
lish it  by  proof.  It  may  be  proved  by  the 
production  of  evidence  in  the  usual  way;  or 
the  law,  under  certain  circumstances,  in  cer- 
tain cases  may  presume  its  existence  without 
proof.  But  it  is  nevertheless  a  part  of  the 
case  of  the  party  who  alleges  its  existence, 
and  to  be  made  out  beyond  any  reasonable 
doubt.  Whenever  it  may  be  presumed  to 
exist,  in  the  absence  of  proof,  the  presumption 
may  be  repelled  and  overcome  by  evidence; 
and  whenever  the  repelling  proof  leaves  the 
fact  to  be  established  in  doubt  and  uncertainty, 
the  party  making  the  allegation  is  to  suffer, 
and  not  his  adversary.  Sound  memory  and 
discretion  at  the  time  of  the  killing  is  often- 
times the  only  material  question  upon  the  trial 
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tion  of  reasonable  doubt  as  to  guilt 

of  an  indictment  for  murder.  They  are  essen- 
tial elements  of  the  crime,  to  be  established 
upon  the  trial  as  a  part  of  the  case  of  the  prose- 
cution. *  *  *  I  am  not  controverting  the 
legal  presumption  in  favor  of  sanity  until  the 
contrary  appears.  I  am  not  dealing  with 
legal  presumptions  of  any  kind.  I  am  treat- 
ing of  doubts  and  uncertainties  touching  guilt 
or  innocence,  which  arise  upon  the  trial  of 
most  capital  offenses,  and  of  the  obligations 
which  the  law  imposes,  and  which  reason  and 
humanity  demand,  that  such  doubts  and  un- 
certainties shall  be  removed  before  there  can 
be  a  conviction  and  a  consequent  deprivation 
of  life." 

Connecticut.  —  A  very  valuable  case  is  that  of 
State  v.  Schweitzer,  57  Conn.  532,  where  the 
defendant  was  charged  with  having  unlaw- 
fully neglected  to  support  his  wife.  There' was 
evidence  tending  to  prove  the  marriage,  and 
the  refusal  to  support  was  not  denied;  and  by 
way  of  justification,  the  defendant  offered  evi- 
dence tending  to  show  that  his  wife  had  com- 
mitted adultery.  The  jury  were  instructed: 
"  The  defense  claim  that  this  woman  had  been 
guilty  of  adultery,  and  they  have  introduced 
evidence  to  sustain  that  claim,  and  I  would 
say  to  you  that  the  burden  of  proof  is  as  abso- 
lute and  as  binding  upon  them  as  upon  the 
state.  Their  evidence  in  that  case  must  not 
be  enough  simply  to  raise  the  suspicion  of 
adultery.  They  must  have  more  than  simply 
thrown  a  shadow  of  doubt  over  the  virtue  and 
chastity  of  the  woman,  they  must  go  further 
on  their  part  of  the  case  and  show  you  beyond 
a  reasonable  doubt  that  the  woman  has  been 
guilty  of  adultery."  On  appeal,  this  charge 
was  held  erroneous,  and  a  new  trial  was 
granted.  The  court,  by  Andrews,  C.  J.,  said: 
"  In  a  criminal  trial  upon  the  plea  of  not 
guilty,  the  main  issue  is  —  and  there  is  strictly 
but  one  — '  Is  the  prisoner  guilty  or  not  guilty 
of  the  crime  charged  against  him  ?  '  Upon 
that  issue  the  burden  of  proof  is  on  the  state 
from  the  beginning  to  the  end  of  the  trial; 
it  never  shifts;  and  the  jury  in  their  ultimate 
analysis  of  the  entire  evidence  in  the  case 
must  find,  in  order  to  convict,  that  all  the  con- 
ditions of  guilt  against  the  prisoner  have  been 
proved  beyond  a  reasonable  doubt.  If  the 
case  is  not  so  proved  in  every  material  part, 
then  it  is  the  duty  of  the  jury  to  acquit.  If 
the  defendant  relies  upon  some  distinct  sub- 
stantive ground  of  defense  not  necessarily 
connected  with  the  transaction  on  which  the 
information  is  founded,  as  insanity,  or  self-de- 
fense, or  an  alibi,  or,  as  in  the  case  at  bar,  the 
adultery  of  the  wife,  he  must  prove  it  as  an 
independent  fact.  As  to  such  fact  he  presents 
a  subordinate  issue  upon  which  he  goes  for- 
ward with  his  evidence  and  the  state  rebuts. 
And  as  the  purpose  of  such  a  defense  is  to 
subvert  or  to  render  doubtful  some  material 
part  of  the  case  necessary  to  be  proved  in 
order  to  convict  him,  it  is  incumbent  upon  the 
defendant  to  establish  the  fact,  or  facts,  which 
constitute  his  defense,  by  such  a  weight  of 
evidence  as  will  be  sufficient  to  accomplish 
that  purpose. 

"  The  cases  differ  as  to  what  that  weight  of 
evidence  is.    Some  of  them  hold  that  the  de- 


ls eliminated  by  an  admission  of  the 

fense  must  be  proved  beyond  a  reasonable 
doubt;  others  that  the  jury  should  be  gov- 
erned by  the  preponderance  of  the  evidence; 
and  still  others  seem  to  hold  that  the  prosecu- 
tion must  substantially  disprove  the  defense. 
Some  of  the  difference  is  apparent  rather  than 
real,  and  arises  from  using  the  term  '  burden 
of  proof '  and  the  term  'reasonable  doubt,' 
without  clearly  discriminating  whether  the 
term  is  applied  to  the  defense  or  to  some  part 
of  the  prosecution. 

"  All  authorities  agree  that  the  burden  is 
upon  the  state  to  make  out  its  accusation  in  a 
criminal  case  beyond  all  reasonable  doubt.  It 
seems  to  be  agreed  with  substantially  the 
same  unanimity  that  when  a  defendant  desires 
to  set  up  a  distinct  defense,  such  as  is  above 
mentioned,  he  must  bring  it  to  the  attention 
of  the  court;  in  other  words,  he  must  prove  it. 
*  *  *  If  the  evidence  for  and  against  it  is  of 
precisely  equal  weight,  the  fact  is  not  proved. 
If  the  evidence  in  support  is  of  greater  weight 
than  the  opposing  evidence,  then  the  fact  is 
proved.  If  the  excess  in  weight  is  slight,  then 
the  fact  is  proved  only  by  a  preponderance  of 
the  evidence.  But  if  the  excess  of  weight  is  so 
great  as  to  exclude  all  reasonable  doubt  as  to 
the  existence  of  the  fact,  then  the  fact  is 
proved  beyond  reasonable  doubt.  Between 
the  line  where  a  fact  is  proved  by  only  a  pre- 
ponderance of  the  evidence,  and  the  line 
where  it  is  proved  beyond  all  reasonable 
doubt,  there  may  be  quite  a  wide  field. 

"The  defendant  must  prove  his  defense, — 
that  is,  he  must  produce  more  evidence  in  sup- 
port of  it  than  there  is  against  it.  When  he 
has  done  this  by  a  preponderance  of  the  evi- 
dence the  defense  becomes  a  fact  in  the  case  of 
which  the  jury  must  take  notice  in  making  up 
their  verdict  and  dispose  of  it  according  to  the 
rule  before  stated,  that  the  burden  is  upon 
the  state  to  prove  every  part  of  the  case  against 
the  prisoner  beyond  a  reasonable  doubt.  It 
might  happen  in  some  cases  that  the  defense 
would  itself  have  to  be  proved  to  a  moral  cer- 
tainty before  it  would  create  a  reasonable 
doubt  as  to  any  of  the  conditions  of  guilt.  In 
other  cases  it  might  so  happen  that  when  the 
defense  was  proved  by  no  more  than  a  pre- 
ponderance of  the  evidence  it  would  cause 
such  a  doubt  as  to  some  material  fact  in  the 
prosecution.  But  whether  a  greater  or  a  less 
weight  of  evidence  be  required,  whenever  the 
defense  is  so  proved  that  a  reasonable  doubt 
is  caused  as  to  any  part  of  the  case,  the  de- 
fendant is  entitled  to  the  benefit  of  that  doubt 
and  should  be  acquitted." 

Other  Authorities  which  tend  to  support  the 
same  rule,  many  of  which  are  cited  and  relied 
upon  in  the  opinion  last  quoted,  are: 

United  States.  —  Lilienthal's  Tobacco  v.  U. 
S.,  97  U.  S.  237. 

Alabama.— Stele  v.  Mailer,  2  Ala.  43,  36 
Am.  Dec.  398. 

Connecticut. — State  v.  Johnson,  40  Conn. 
136;  State  v.  Hoyt,  46  Conn.  330. 

Illinois.  —  Hop'ps  v.  People,  31  111.  385,  S3 
Am.  Dec.  231;  Dacey  v.  People,  116  111.  555. 

Indiana.  —  Howard  v.  State,  50  Ind.  190. 

Iowa. — State  v.  Hamilton,  57    Iowa  596; 
State  v.  McCracken,  66  Iowa  569. 
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defendant  of  the  corpus  delicti,  and,  therefore,  he  assumes  the  burden  of  estab- 
lishing matter  of  mitigation,  excuse,  or  justification.1 

Distinction  —  Going  Forward.  —  But  in  the  vast  majority  of  the  cases,  when  it  is 
said  that  the  accused  has  the  burden  of  proving  a  particular  defense,  what  is 
meant  is,  that  if  he  would  have  the  benefit  of  such  defense  he  must  go  for- 
ward with  evidence  of  it,  and  that  upon  his  failure  so  to  do  after  a  prima  facie 
case  made  by  the  state,  he  will  be  compelled  to  submit  to  a  verdict  of  guilty, 
which  will  not  be  set  aside  by  the  court  as  being  unreasonable.2 


Kansas.  — State  v,  Nixon,  32  Kan.  205. 

Maine.  —  State  v.  Lawrence,  57  Me.  574. 

Massachusetts.  —  Com.  v.  McKie,  I  Gray 
(Mass.)  61,  61  Am.  Dec.  410;  Com.  v.  Eddy, 
7  Gray  (Mass.)  583;  Com.  v.  York,  9  Met. 
(Mass.)  93,  43  Am.  Dec.  373;  Com.  v.  Choate, 
105  Mass.  451. 

Michigan.  —  People  v.  Garbutt,  17  Mich.  9, 
97  Am.  Dec.  162;  People  v.  Millard,  53  Mich. 
70;  People  v.  Coughlin,  65  Mich.  704. 

Nebraska. — Wright  v.  People,  4  Neb.  407; 
Gravely  v.  State,  38  Neb.  871. 

New  Hampshire.  —  State  v.  Jones,  50  N.  H. 
369,  9  Am.  Rep.  242. 

New  York.  —  People  v.  Schryver,  42  N.  Y. 
1,  1  Am.  Rep.  480;  Brotherton  v.  People,  75 
N.  Y.  159;  O'Connell  v.  People,  87  N.  Y.  377, 
41  Am.  Rep.  379;  Walker  v.  People,  88  N.  Y. 
81;  People  v.  Riordan,  117  N.  Y.  71;  People 
v.  Downs,  123  N.  Y.  558. 

Pennsylvania. — Ortwein  v.  Com.,  76  Pa. 
St.  414,  18  Am.  Rep.  420;  Tiffany  v.  Com.,  121 
Pa.  St.  165,  6  Am.  St.  Rep.  775 ;  Rudy  v.  Com., 
128  Pa.  St.  500. 

1.  Affray  —  Admission  on  the  Stand  —  Instruc- 
tion.—  In  a  prosecution  for  an  affray  the  de- 
fendant went  upon  the  witness  stand  and 
"  admitted  that  he  struck  with  and  used  the 
deadly  weapon  as  charged  in  the  bill."  The 
trial  judge  instructed  the  jury  that "  the  de- 
fendant having  admitted  on  the  stand  that  he 
struck  with  the  deadly  weapon  as  charged,  the 
question  of  reasonable  doubt  was  eliminated 
as  to  Barringer,  and  the  burden  of  proof 
shifted  to  the  defendant,  and  that  it  was  hip 
duty  to  satisfy  the  jury  that  he  struck  in  self- 
defense,  and  failing  to  satisfy  the  jury  that  he 
used  the  weapon  in  self-defense  they  would 
convict."  In  sustaining  a  conviction  on  this 
charge  the  Supreme  Court  of  North  Carolina, 
by  Burwell,  J.,  said:  "The  indictment 
against  the  prisoner  was  fully  sustained  by 
proof,  by  means  of  his  own  admission  that  he 
had  fought  as  charged  with  a  deadly  weapon. 
He  must  then  excuse  himself.  How  ?  By 
proof  of  facts  that  will  justify  his  conduct, 
which,  until  excuse  is  proved,  appears  to  be 
clearly  unlawful.  He  must  prove  these  facts 
not  merely  by  preponderance  of  the  evidence, 
but  to  the  satisfaction  of  the  jury."  State  v. 
Barringer,  114  N.  Car.  840.  Citing  State  v. 
Willis,  63  N.  Car.  26;  State  v.  Payne,  86  N. 
Car.  609;  State  v.  Potts,  100  N.  Car.  457;  State 
v.  Ellick,  2  Winst.  L.  (N.  Car.)  56,  86  Am.  Dec. 
442. 

2.  Duty  of  Going  Forward  Fixed  on  the  Accused 
by  a  Prima  Facie  Case.  —  See  infra,  this  title, 
Going  Forvvard  with  Evidence. 

Alibi.  —  In  Com.  v.  Choate,  105  Mass.  451, 
the  defendant  was  indicted  for  burning  a 
barn.    The  defense  was  an  alibi.    On  the  trial 


the  defendant  offered  evidence  tending  to  show 
where  he  was  before,  at,  and  after  the  time  of 
the  fire,  and  that  he  was  so  situated  that  he 
could  not  have  committed  the  crime.  The 
judge  instructed  the  jury  "  that  where  the  de- 
fendant sought  to  establish  the  fact  that  he 
was  at  a  particular  place  at  any  given  time, 
and  wished  them  to  take  it  as  an  affirmative 
fact  proved,  the  burden  of  proof  was  upon 
him,  and  if  he  failed  in  maintaining  that  bur- 
den, the  jury  could  not  consider  it  as  a  fact 
proved  in  the  case;  that  the  burden,  however, 
was  upon  the  government  to  show  that  the 
defendant  was  present  at  the  time  of  the  com- 
mission of  the  offense,  and  as  bearing  upon 
that  question  the  jury  were  to  consider  all  the 
evidence  offered  by  the  defendant  tending  to 
prove  an  alibi,  and  if  upon  all  the  evidence 
the  jury  entertained  a  reasonable  doubt  as  to 
the  presence  of  the  defendant  at  the  fire  they 
were  to  acquit."  And  on  appeal  the  charge 
was  held  to  be  correct.  See  the  title  Alibi, 
vol.  2,  p.  53. 

Justification.  —  In  a  prosecution  for  man- 
slaughter, the  trial  court  charged  the  jury- 
that  "it  is  necessary  for  the  people  to  show 
the  fact  of  death,"  etc.,  and  further:  "  The 
defendant  attempts  to  justify  the  facts  of  kill- 
ing. It  is  for  the  defendant  to  satisfy  you 
that,  if  you  find  as  matter  of  fact  that  the  kill- 
ing was  done  and  that  the  defendant  did  it, 
that  he  was  justified  in  the  act."  The  counsel 
for  the  defendant  excepted  to  the  last  clause 
and  asked  the  court  ''  in  that  connection,  to 
charge  that  the  burden  of  proof  is  upon  the 
people  all  through;  that  the  defendant  is  not 
obliged  to  satisfy  the  jury  of  anything,"  and 
the  court  so  charged.  The  Court  of  Appeals 
of  New  York,  by  Danforth,  J.,  affirming  a  ver- 
dict of  guilty,  said:  '  The  charge  was  correct. 
If  an  excuse  existed  for  the  taking  of  life  or 
doing  the  act  which  caused  death,  it  was  to  be 
shown  to  the  jury.  It  could  not  be  presumed, 
and  if  the  fact  existed  the  defendant  was  bound 
to  show  it.  No  doubt  the  burden  of  proving 
the  accusation,  that  is  the  guilt  of  the  defend- 
ant, was  upon  the  plaintiff,  and  so  the  court 
charged,  but  the  burden  of  justifying  the  use 
of  a  deadly  weapon  was  on  the  defendant." 
People  v.  McCarthy,  no  N.  Y.  316. 

In  Brown  v.  State,  83  Ala.  33,  3  Am.  St.  Rep. 
685,  a  prosecution  for  murder,  it  was  held 
that  an  instruction  which  made  a  condition  of 
acquittal  that  "  the  evidence  must  show  that 
the  difficulty  was  not  provoked  or  encouraged 
by  the  defendant,"  was  clearly  erroneous,  and 
the  court,  by  Clopton,  J.,  said:  ''  The  use  of 
a  deadly  weapon,  creating  the  presumption  of 
malice,  shifts  on  the  defendant  the  burden' 
of  repelling  such  presumption,  when  it  is  not 
rebutted  or  overcome  by  the  evidence  which 
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Instances  —  Alibi,  Insanity,  Etc, — Thus 
alibi,  insanity,  or  any  other  exculpati 
the  nature  of  affirmative  defenses,  of 

proves  the  killing.  The  onus  to  prove  a  pres- 
ent pressing  necessity,  real  or  apparent,  to 
lake  life,  is  on  the  defendant.  But  when  he 
shows  this,  the  prosecution  may  avoid  its 
effect  by  proving  that  the  defendant  was  at 
fault  in  bringing  on  the  difficulty,  or  could 
have  reasonably  escaped.  The  state  holds 
the  affirmative  of  these  negative  propositions 
of  the  plea  of  self-defense."  Citing  Hadley 
v.  State,  55  Ala.  31;  DeArman  v.  State,  71  Ala. 
361;  Storey  v.  State,  71  Ala.  329;  McDaniel  v. 
State,  76  Ala.  1;  Tesney  v.  State,  77  Ala.  33; 
Jordan  v.  State,  81  Ala.  32;  Watson  v.  State, 
S2  Ala.  10. 

In  Smith  v.  State,  86  Ala.  28,  a  prosecution 
for  assault  with  intent  to  murder,  the  jury 
were  instructed  that  "  the  burden  is  on  the  de- 
fendant to  show  that  he  was  justified  in  strik- 
ing the  blow,  or  that  he  acted  in  self-defense," 
and  on  appeal,  the  court,  by  Stone,  C.  J.,  said: 
"  The  charge  given  asserts  a  correct  proposition 
of  law,  as  to  the  burden  of  proof  when  self-de- 
fense is  relied  on.  If  counsel  apprehended 
that  it  did  not  go  far  enough,  and  cover  the 
other  phase  of  his  defense,  he  should  have  re- 
quested a  further  instruction."  Citing  Miller 
v.  State,  54  Ala.  155 ;  Ex  p.  Brown,  65  Ala.  446. 

In  Com.  v.  York,  9  Met.  (Mass.)  93,  43  Am. 
Dec.  373,  a  prosecution  for  murder,  the  jury, 
after  deliberating  several  hours,  sent  this 
question  to  the  court:  "  Were  the  jury  in- 
structed by  the  court,  that  the  prisoner  must 
prove  provocation  or  mutual  combat,  and  was 
not  to  have  the  benefit  of  any  doubts  on  the 
subject,"  in  order  to  make  the  offense  man- 
slaughter ?  And  the  answer  of  the  court  was: 
"  The  rule  of  law  is,  when  the  fact  of  killing 
is  proved  to  have  been  committed  by  the  ac- 
cused, and  nothing  further  is  shown,  the  pre- 
sumption of  law  is  that  it  is  malicious  and  an 
act  of  murder.  It  follows,  therefore,  that  in  such 
cases  the  proof  of  matter  of  excuse  or  extenua- 
tion lies  on  the  accused;  and  this  may  appear, 
either  from  evidence  adduced  by  the  prosecu- 
tion, or  evidence  offered  by  the  defendant.  But 
where  there  is  any  evidence  tending  to  show 
excuse  or  extenuation,  it  is  for  the  jury  to  draw 
the  proper  inferences  of  fact  from  the  whole  evi- 
dence, and  decide  the  fact  on  which  the  excuse 
or  extenuation  depends,  according  to  the  pre- 
ponderance of  evidence.  When  there  is  evi- 
dence on  both  sides  it  is  hardly  possible  to 
imagine  a  case  in  which  there  will  not  be  a 
preponderance  of  proof  on  one  side  or  the 
other.  But  if  the  case  on  the  evidence  should 
be  in  equilibrio,  the  presumption  of  innocence 
will  turn  the  scale  in  favor  of  the  accused; 
that  is,  in  a  case  like  the  present,  in  favor  of 
the  lesser  offense.  But  if  the  evidence,  in  the 
opinion  of  the  jury,  does  not  leave  the  case 
equally  balanced,  then  it  is  to  be  decided  ac- 
cording to  its  preponderance."  The  appellate 
tribunal  held  this  instruction  to  be  correct, 
and  in  sustaining  a  conviction  for  murder  by 
Shaw,  C.  J.,  said:  "  When  it  is  said  that  the 
proof  lies  on  the  accused,  it  is  not  to  be  under- 
stood that  the  evidence  must  be  adduced  or 
offered  by  him;  he  may  avail  himself  of  all 


it  has  been  held   that  the  defenses  of 
ry  facts  relied  on  by  the  accused,  are  in 
the  defendant  has  the  burden  of 

the  evidence,  on  both  sides,  whether  produced 
by  himself,  or  coming  from  the  other  side  on 
direct  or  cross  examination.  The  true  meaning 
is,  that  the  accused  takes  the  responsibility  of 
that  fact,  and  if  the  proof  does  not  sustain  it, 
the  legal  conclusion  is  that  it  is  not  true,  and  he 
cannot  have  the  benefit  of  it  as  a  fact  proved. 
If  it  be  still  insisted,  that  conformably  to  this 
course  of  reasoning,  a  person  on  trial  may  be 
convicted  of  the  higher  offense  when  the  jury 
have  doubts  whether  he  ought  to  be  so  con- 
victed, we  think  the  answer  is  obvious.  The 
crime,  the  corpus  delicti,  is  to  be  proved  beyond 
reasonable  doubt;  otherwise  the  accused  is 
entitled  to  an  acquittal.  The  jury  must  be  so 
instructed,  and  were  so  instructed  in  the  pres- 
ent case.  If  the  homicide  was  proved  beyond 
reasonable  doubt,  and  no  fact  of  extenuation 
came  out  with  the  proof  of  the  homicide  (and 
we  are  now  so  to  presume),  then  the  offense  of 
which  the  party  was  convicted  was  proved  be- 
yond reasonable  doubt,  and  the  doubt  arises 
only  in  regard  to  a  fact  which  was  alleged  by 
the  accused  in  extenuation,  but  not  proved. 
This  would,  perhaps,  appear  more  clear,  in  a 
case  where  there  is  no  medium  between  acquit- 
tal and  conviction,  as  there  is  in  homicide  by 
a  verdict  of  manslaughter.  Suppose  a  party 
indicted  for  manslaughter,  and  that  the  de- 
fense should  be  excusable  self-defense.  Sup- 
pose the  fact  of  killing  should  be  clearly 
proved,  but  an  attempt  to  prove  a  previous 
violent  attack  upon  him  by  the  deceased 
should  fail,  although  the  evidence  might  tend 
to  raise  some  doubt  whether  there  was  not 
such  previous  attack.  The  conviction,  in 
such  case,  must  rest  on  proof  establishing  the 
corpus  delicti  beyond  reasonable  doubt,  al- 
though the  whole  evidence  would  raise  a 
doubt  whether  there  had  not  been  such  pre- 
vious attack.  The  proof  establishing  the 
necessity  for  such  taking  of  life,  in  self-de- 
fense, must  be  satisfactorily  made  out." 

In  State  v.  Ingram,  16  Kan.  18,  Brewer,  J., 
said:  "  While  it  may  be  true  that  in  the  prog- 
ress of  the  trial  the  tnus  prohandi  is  not  shift- 
ing backward  and  forward,  and  that  the  state 
must  upon  the  whole  testimony  establish  its 
case,  yet  if,  upon  the  whole  testimony,  the 
state  has  established  a  prima  facie  case,  that 
is,  has  proven  such  a  state  of  facts  as,  unex- 
plained, point  to  the  defendant's  guilt,  and  no 
explanations  have  been  made,  the  jury  is  war- 
ranted in  finding  a  verdict  of  guilty.  The 
mere  presumption  of  innocence  does  not  over- 
throw the  presumptions  from  the  unexplained 
facts." 

Similar  Views  have  been  Expressed  in  a  number 

of  cases,  viz.:  where  the  defense  was:  — 

Self-defense ;  in  a  prosecution  for  assault 
with  a  deadly  weapon,  Sawyer  v.  People,  91 
N.  Y.  667;  State  v.  Jones.  20  W.  Ya.  764.  Or  in 
a  prosecution  for  murder,  Gibson  v.  State,  89 
Ala.  121;  Cleveland  v.  State,  86  Ala.  2;  Brown 
v.  State,  83  Ala.  33,  3  Am.  St.  Rep.  685.  Or  in 
a  prosecution  for  maiming,  State  v.  Skidmore, 
87  N.  Car.  509. 

Former  Conviction;  in  a  prosecution  for  sell- 
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proof ;  while  other  decisions  take  the  opposing  view;  and  there  is  an  irreconcil- 
able conflict,  which  is,  however,  often  more  apparent  than  real.1 

VI.  Going  Forward  with  Evidence  —  1.  Generally.  —  As  has  been  seen ,  a 
distinct  meaning  of  the  term  "  burden  of  proof "  is  the  necessity  of  going  forward 
with  evidence,  which  may  rest  upon  either  party  to  the  controversy  at  any 
stage  of  the  proceedings,  and  applies  as  well  to  the  party  who  denies  as  to 
him  who  asserts  the  affirmative  of  an  issue  or  proposition.2 

2.  At  the  Beginning.  —  At  the  time  the  issue  is  joined  the  necessity  to  go 
forward  with  evidence  is  clearly  coincident  with  the  burden  of  establishing  a 
case;  that  is,  the  party  who  asserts  the  affirmative  and  seeks  to  move  the 
court  must  at  the  outset  go  forward  with  evidence  for  that  purpose,  while  the 
other  party,  who,  at  this  stage,  has  no  duty  of  satisfying  the  court,  awaits 
the  action  of  his  adversary.3 

3.  After  a  Prima  Facie  Case  —  a.  General  Effect  of  Prima  Facie  Case.  — 
When  the  party  who  has  the  affirmative  of  an  issue  has  succeeded  in  mak- 
ing out  a  prima  facie  case  he  has  relieved  himself  for  the  time  being  of  the 
necessity  of  producing  evidence;  for,  unless  the  adverse  party  now  goes  for- 
ward with  evidence,  this  prima  facie  case  naturally  results  in  an  established 
case  upon  all  the  evidence.4 

Burden  Shifted.  —  In  other  words,  this  duty  of  introducing  evidence  is  shifted 
by  a  prima  facie  case  in  the  first  instance,  and  back  again  by  counter  evidence 
which  meets  and  destroys  the  prima  facie  case,  and  so  on.  And  this  is  what 
the  authorities  mean  when  they  say  that  the  burden  of  proof  shifts  during  the 
progress  of  a  trial.5 

b.  What  Constitutes  a  Prima  Facie  Case  —  (i)  In  General.  —  A  prima 
facie  case  is  made  out  when  the  evidence  adduced  (either  alone  or  in  conjunc- 
tion with  presumptions  of  law  or  fact  legally  applicable)  will  result  in  an 
established  case  if  not  repelled  by  counter  evidence.6 


ing  liquor  to  a  minor,  Cooper  v.  State,  47  Ind. 
61.  Or  in  a  prosecution  for  murder,  O'Con- 
nor v.  State,  28  Tex.  App.  288. 

License;  in  a  prosecution  for  selling  liquor. 
Information  against  Oliver,  21  S.  Car.  318,  53 
Am.  Rep.  681. 

Adultery  of  Wife;  in  a  prosecution  for 
neglecting  to  support.  State  v.  Schweitzer,  57 
Conn.  532. 

Drunkenness  of  Accused;  in  a  prosecution  for 
manslaughter  or  murder.  Territory  v.  Man- 
ton,  8  Mont.  95;  People  v.  Travers,  88  Cal. 
233;  Gunter  v.  State,  83  Ala.  96. 

Exemption  from  Death  Penalty  on  Account  of 
Non-age;  in  a  prosecution  for  rape.  Ake  v. 
State,  6  Tex.  App.  398,  32  Am.  Rep.  586;  State 
Arnold,  13  Ired.  L.  (N.  Car.)  184. 

The  Texas  Penal  Code  (art.  51),  providing  that 
"  Upon  the  trial  of  any  criminal  action,  when 
the  facts  have  been  proved  which  constitute 
the  offense,  it  devolves  on  the  accused  to 
establish  the  facts  and  circumstances  on 
which  he  relies  to  excuse  or  justify  the  pro- 
hibited act,"  has,  in  the  sense  indicated  by  the 
text,  been  held  simply  an  enunciation  of  the 
•common  law.    Jones  v.  State,  13  Tex.  App.  1. 

1.  See  the  titles  Alibi,  vol.  2,  p.  53.  In- 
sanity; Jeopardy;  Sei.f-Defense;  and  the 
various  criminal  titles;  also  supra,  this  section. 

2.  Necessity  of  Going  Forward.  —  Scott  v. 
Wood,  81  Cal.  398;  Kitner  -/.  Whitlock,  88  111. 
513;  Eaton  v.  Alger,  47  N.  Y.  351;  Caldwell  v. 
New  Jersey  Steamboat  Co.,  47  N.  Y.  290; 
Heinemann  v.  Heard,  62  N.  Y.  455. 

"Weight  of  Evidence."  —  In  Massachusetts, 


the  burden  of  establishing  a  case  upon  all  the 
evidence  is  alone  recognized  as  expressed  in 
the  term  "  burden  of  proof,"  and  the  second 
meaning  given  in  the  text  is  there  called  the 
"  weight  of  evidence."  Powers  v.  Russell,  13 
Pick.  (Mass.)  77;  Delano  v.  Bartlett,  6  Cush. 
(Mass.)  364;  Spaulding  v.  Hood,  8  Cush. 
(Mass.)  605;  Blanchard  v.  Young,  11 
Cush.  (Mass.)  345;  Burnham  v.  Allen,  1  Gray 
(Mass.)  496;  Central  Bridge  Corp.  v.  Butler, 
2  Gray  (Mass.)  132;  Wilder  v.  Cowles,  100 
Mass.  487;  Simpson  v.  Davis,  119  Mass.  269, 
20  Am.  Rep.  324;  Willett  v.  Rich,  142  Mass. 
356,  56  Am.  Rep.  684;  Perley  v.  Perley,  144 
Mass.  104.  This  doctrine  is  recognized  in  Tar- 
box  v.  Eastern  Steamboat  Co.,  50  Me.  345; 
Clark  v.  Hills,  67  Tex.  141. 

3.  Thayer's  Cases  on  Evid.,  45,  note.  See 
also  supra,  this  title.  The  Pleadings. 

4.  See  supra,  this  title,  Shifting  the  Burden  of 
Proof;  also  infra,  this  title,  What  Constitutes  a 
Prima  Facie  Case. 

5.  Pease  v.  Cole,  53  Conn.  53,  55  Am.  Rep. 
53;  Woodcock  v.  Calais,  68  Me.  244.  And  see 
supra,  this  title,  Meaning  of  the  Term  —  Shift- 
ing the  Burden  of  Proof. 

6.  Prima  Facie  Case —  United  States. —  Moffat 
v.  U.  S.,  112  U.  S.  24;  U.  S.  v.  Iron  Silver 
Min.  Co..  128  U.  S.  673;  Untermeyer  v. 
Freund,  37  Fed.  Rep.  342. 

Connecticut.  —  State  v.  Lee,  (Conn.  1897)  37 
Atl.  Rep.  75. 

Georgia.  —  Metropolitan  St.  R.  Co.  v.  Powell, 
89  Ga.  601. 

Illinois.  —  Kitner  v.  Whitlock,  88  111.  513. 
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(2)  Effect  of  Presumptions.  —  Presumptions  take  the  place  of  evidence ; 1  and 
in  the  exercise  of  this  faculty  may  on  the  one  hand  assist  in  making  out  a  prima 
facie  case,3  and  on  the  other  hand  assist  in  repelling  it.3  In  this  view,  it  is 
obvious  that  whether  the  presumption  in  question  be  one  of  law  or  fact  is  of 
no  possible  consequence.4 

To  shift  Burden  of  Proof.  —  It  is  said  that  presumptions  shift  the  burden  of 
proof.5  But  this  is  not  quite  true.  With  respect  to  the  burden  of  establish- 
ing a  case  by  evidence,  they  affect  its  position  not  at  all.6    But  they  assist  in 


Iowa.  —  Cedar  Rapids  First  Nat.  Bank  v. 
Hurford,  29  Iowa  579. 

Maine.  —  Small  v.  Clewley,  62  Me.  155,  16 
Am.  Rep.  410;  State  v.  Flye,  26  Me.  312; 
Bourne  v.  Ward,  51  Me.  191. 

Massachusetts.  —  Delano  v.  Bartlett,  6  Cush. 
(Mass.)  367;  Powers  v.  Russell,  13  Pick.  (Mass.) 
76;  Noxon  v.  DeWolf,  10  Gray  (Mass.)  343; 
Estabrook  v.  Boyle,  1  Allen  (Mass.)  412;  Crown- 
inshield  v.  Crowninshield,  2  Gray  (Mass.)  529; 
Wilder  v.  Cowles,  100  Mass.  487;  Griffin  v. 
Boston,  etc.,  R.  Co.,  148  Mass.  143. 

Michigan.  —  Manistee  Nat.  Bank  v.  Sey- 
mour, 64  Mich.  72. 

New  Hampshire.  —  Shepardson  v.  Perkins, 
60  N.  H.  76;  Blodgett  v.  Cummings,  60  N.  H. 
116. 

Rhode  Island.  —  Atlas  Bank  v.  Doyle,  9  R.  I. 
78,  98  Am.  Dec.  368,  11  Am.  Rep.  219. 

South  Carolina.  —  State  v.  Pacific  Guano 
Co.,  22  S.  Car.  50;  State  v.  Pinckney,  22  S. 
Car.  484. 

Texas.  —  Cox  v.  Cock,  59  Tex.  521. 

West  Virginia.  —  Bryant  v.  Groves,  (W.  Va. 
1896)  24  S.  E.  Rep.  605. 

Wisconsin.  —  Atkinson  v.  Goodrich  Transp. 
Co.,  69  Wis.  13. 

Story's  Definition.  —  ' '  What  is  prima  facie 
evidence  of  a  fact  ?  It  is  such  as,  in  judg- 
ment of  law,  is  sufficient  to  establish  the  fact; 
and,  if  not  rebutted,  remains  sufficient  for 
the  purpose.  The  jury  are  bound  to  consider 
it  in  that  light,  unless  they  are  invested  with 
authority  to  disregard  the  rules  of  evidence, 
by  which  the  liberty  and  estate  of  every  citizen 
are  guarded  and  supported.  No  judge  would 
hesitate  to  set  aside  their  verdict  and  grant  a 
new  trial,  if,  under  such  circumstances,  with- 
out any  rebutting  evidence,  they  disregard 
it.  It  would  be  an  error  on  their  part,  which 
would  require  the  remedial  interposition  of  the 
court.  In  a  legal  sense,  then,  such  prima  facie 
evidence,  in  the  absence  of  all  controlling  evi- 
dence or  discrediting  circumstances,  becomes 
conclusive  of  the  fact;  that  is,  it  should  operate 
upon  the  minds  of  the  jury  as  decisive  to  fo(und 
their  verdict  as  to  the  fact."  Mr.  Justice 
Story,  in  Kelly  v.  Jackson,  6  Pet.  (U.  S.)  632. 

1.  Thayer's  Cases  on  Evidence,  47,  note; 
State  v.  Lee,  (Conn.  1897)  37  Atl.  Rep.  75; 
Metropolitan  St.  R.  Co.  v.  Powell,  89  Ga.  601; 
Keller  v.  Ford,  26  W.  N.  C.  (Pa.)  247.  See  also 
generally  the  title  Presumptions. 

Thus,  in  Market,  etc.,  Nat.  Bank  v.  Sargent, 
85  Me.  349,  35  Am.  St.  Rep.  376,  an  action  by  a 
holder  upon  a  promissory  note,  the  court  said 
that  "  proof  that  [the  plaintiff]  paid  full  value 
for  the  note  before  maturity  raises  a  presump- 
tion that  he  purchased  it  in  good  faith  without 
notice  of  the  fraud;  and  until  overcome  by 
rebutting  evidence  this  presumption  stands  in 
lieu  of  direct  proof." 
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2.  Presumptions  Assisting  te  Make  Prima  Facie 
Case.  —  Of  sanity;  the  burden  being  to  estab- 
lish a  will,  Sutton  v.  Sadler,  3  C.  B.  N.  S.  87, 
91  E.  C.  L.  87.  The  burden  being  to  es- 
tablish guilt,  State  v.  Lee,  (Conn.  1897)  37 
Atl.  Rep.  79;  State  v.  Hoyt,  47  Conn.  518,  36 
Am.  Rep.  89.    See  the  titles  Insanity;  Wills. 

Of  legitimacy  in  wedlock,  the  burden  being 
to  establish  the  heirship  of  a  child,  Gardner 
v.  Gardner,  L.  R.  2  App.  723.  See  the  titles 
Legitimacy;  Bastardy,  vol.  3,  p.  873. 

That  a  corporation  acted  legally,  Connell 
v.  Hill,  30  La.  Ann.  251.  See  the  title  Ultra 
Vires. 

That  contracts  are  not  illegal,  Kirkpatrick 
v.  Adams,  20  Fed.  Rep.  287.  See  the  title 
Illegal  Contracts. 

That  a  letter  reached  its  destination,  the  bur- 
den being  to  establish  notice,  Schutz  v.  Jordan, 
141  U.  S.  213;  Henderson  v.  Carbondale  Coal, 
etc.,  Co.,  140  U.  S.  25;  Folsom  v.  Cook,  115  Pa. 
St.  539.    See  the  title  Notice. 

Of  correctness  of  public  surveys,  the  burden 
being  of  establishing  certain  boundaries. 
Schraeder  Min.,  etc.,  Co.  v.  Packer,  129  U.  S. 
688;  Clement  v.  Packer,  125  U.  S.  309.  See 
the  titles  Public  Lands;  Boundaries. 

That  a  public  officer  did  his  duty,  the  burden 
being  to  establish  a  contract  with  the  United 
States  made  through  such  an  officer,  Saba- 
riego  v.  Maverick,  124  U.  S.  261;  U.  S.  v.  Carr, 
132  U.  S.  644;  Wood  v.  Morehouse,  45  N.  Y. 
368.     See  the  title  Public  Officers. 

3.  Presumption  Assisting  to  Bepel  Prima  Facie 
Case. —  Of  innocence,  Mugler  v.  Kansas,  123 
U.  S.  623.  See  the  various  criminal  titles;  also 
supra,  this  title,  In  Criminal  Cases. 

Incapacity  of  infant,  Com.  v.  Green,  2  Pick. 
(Mass.)  380;  McClure  v.  Com.,  81  Ky.  448; 
Willet  v.  Com.,  13  Bush.  (Ky.)  230;  Com.  v. 
Mead,  10  Allen  (Mass.)  398;  State  v.  Bostick, 
4  Harr.  (Del.)  563;  Angelo  v.  People,  96  111. 
209,  36  Am.  Rep.  132.    See  the  title  Infants. 

That  a  seizure  of  goods  is  unlawful,  Aitche- 
son  v.  Madock,  Peake  N.  P.  162;  Lilienthal's 
Tobacco  v.  U.  S.,  97  U.  S.  237. 

4.  Thayer's  Cases  on  Evid.,  48,  note. 

5.  Bailey's  Onus  Probandi,  5;  1  Taylor  on 
Evid.  (9th  ed.)  §  376;  Best  on  Evid.  (Morgan's 
ed.),  §  273;  Stephen's  Digest,  art.  95,  p.  106. 

6.  Burden  of  Establishing  Not  Changed  by  Pre- 
sumption.—  1  Taylor  on  Evid.  (9th  ed.  1S97), 
276,  Amer.  notes  12;  17  Am.  L.  Rev.  894, 
article  by  Prof.  McClain. 

England.  —  Sutton  v.  Sadler,  3  C.  B.  N.  S.  S7, 
91  E.  C.  L.  87;  Symes  v.  Green,  I  S.  &  T.  401. 

Connecticut.  —  State  v.  Hoyt,  47  Conn.  51S, 
36  Am.  Rep.  89. 

Illinois.  —  Dacey  v.  People,  116  111.  555. 

Aransas.  —  State  v.  Crawford,  11  Kan.  32. 

Massachusetts.  —  Baxter  v.  Abbott,  7  Gray 
(Mass.)  71;  Com.  v.  Heath,  11  Gray  (Mass.)  303. 
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making  out  or  repelling  a  prima  facie  case,  and  so  far  aid  in  shifting  the  duty 
of  going  forward  ;  and  if,  in  any  case,  a  presumption  may  be  raised  in  the 
absence  of  evidence  to  support  it,  and  of  itself  make  or  repel  a  prima  facie  case, 
it  is  in  such  case  proper  to  say  that  the  duty  or  necessity  of  going  forward  with 
evidence  is  shifted  by  the  presumption.1 

(3)  Effect  of  Peculiar  Knowledge.  —  Similar  in  result  to  the  effect  of  pre- 
sumptions is  the  effect  of  peculiar  knowledge  possessed  by  one  party  of  the 
evidentiary  facts  which  the  other  party  claims  would,  if  brought  forward,  tend 
to  sustain  the  claim  of  the  latter.  In  such  case,  if  the  party  possessed  of  such 
knowledge  fails  to  bring  forward  the  facts  which  it  is  shown  can  be  produced 
by  him  alone,  a  presumption  arises  in  favor  of  his  adversary's  claim.2 

Negative  Claims.  —  And  the  principle  is  not  different  in  case  such  facts  relate 


Michigan.  —  People  v.  Garbutt,  17  Mich.  9, 
97  Am.  Dec.  162. 

New  Hampshire. — State  v.  Jones,  50  N.  H. 
369,  9  Am.  Rep.  242. 

New  York.  —  Brotherton  v.  People,  75  N.  Y. 
159- 

But  compare  McKenzie  v.  Oregon  Imp.  Co., 
5  Wash.  409. 

1.  Presumption  Shifts  Duty  of  Going  For- 
ward.—  In  State  v.  Lee,  (Conn.  1897)  37  Atl. 
Rep.  79,  the  court,  by  Torrance,  J.,  said: 
"  The  truth  of  this  negative  averment  [that  an 
abortion  was  not  necessary  to  save  life]  as 
part  of  the  state's  case  must  in  some  way  be 
made  prima  facie  to  appear  at  the  trial;  but 
it  need  not  necessarily  be  so  made  to  appear 
by  evidence.  For  instance,  where  there  is  a 
presumption  of  law  in  favor  of  the  truth  of  an 
averment  of  this  kind,  the  state  may,  in  the 
first  instance,  and  until  evidence  to  the  con- 
trary is  introduced  by  the  defendant,  rest  upon 
the  presumption  just  as  it  might  upon  evidence 
sufficient  to  make  out  a  prima  facie  case.  In 
such  a  case  the  burden  of  proving  the  aver- 
ment still  rests  upon  the  state,  but  by  the  pre- 
sumption it  is  relieved  for  the  time  being  from 
introducing  evidence  —  testimony  —  in  support 
of  the  averment,  because  the  presumption 
under  such  circumstances  stands  in  the  place 
of  evidence.  Thus  in  indictments  for  murder, 
according  to  what  appears  to  be  the  weight  of 
authority,  the  fact  of  the  sanity  of  the  accused 
is  an  element  of  the  crime,  a  part  of  the  gov- 
ernment's case,  although  it  is  only  impliedly, 
and  not  in  terms,  alleged;  and  the  burden  of 
proving  it  —  that  is,  the  duty  to  show  its  exist- 
ence in  some  way — rests  upon  the  state  and 
remains  upon  it  throughout  the  trial.  But 
according  to  these  authorities,  and  to  all  au- 
thorities, so  far  as  we  are  aware,  the  state  is 
not  obliged  in  the  first  instance,  and  as  part 
of  its  case,  to  produce  affirmative  evidence  of 
sanity.  The  presumption  is  that  all  men  are 
sane,  and  the  state,  in  the  first  instance,  and 
in  the  absence  of  evidence  of  insanity,  may 
rest  upon  that  presumption.  If  the  accused 
puts  his  defense  on  the  claim  that  he  is  insane, 
he  must  introduce  evidence  to  that  effect.  If 
he  is  silent  the  presumption  may  prevail.  This 
presumption  as  to  sanity  is  founded  upon  the 
common  experience  that  sanity  is  the  general 
rule,  insanity  the  comparatively  rare  exception, 
and  that  what  is  common  in  general  prevails  in 
the  particular  case.  We  think  it  is  equally  a 
matter  of  common  experience  that  the  ability 
to  bear  and  bring  forth  children  is  the  rule,  and 
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that  the  necessity  of  procuring  an  abortion  or 
miscarriage  in  order  to  save  the  life  of  mother 
or  child  is  the  rare  exception;  that  the  pre- 
sumption is  against  such  necessity;  and  that 
the  state,  in  the  first  instance,  and  in  the  ab- 
sence of  evidence  to  the  contrary,  may  rest 
upon  that  presumption  in  cases  brought  under 
the  statute  in  question."  See  also  Metropoli- 
tan St.  R.  Co.  v.  Powell,  89  Ga.  601;  Boulden 
v.  Mclntire,  119  Ind.  574,  12  Am.  St.  Rep.  453; 
Manning  v.  Thompson,  17  U.  C.  C.  P.  606, 

2.  Peculiar  Knowledge  of  Adversary  Discharges 
Duty  of  Going  Forward  pro  Tanto.  —  England.  — 
Dickson  v.  Evans,  6  T.  R.  57;  Gibson  v. 
Jeyes,  6  Ves.  Jr.  278;  Apothecaries'  Co.  v. 
Bentley,  R.  &  M.  159,  21  E.  C.  L.  404;  Rex  v. 
Turner,  5  M.  &  S  211;  Elkin  v.  Janson,  13  M. 
&  W.  655;  Rex  v.  Burdett,  4  B.  &  Aid.  95,  6 
E.  C.  L.  404;  Rex  v.  Hawkins,  10  East  211; 
Powell  v.  Milburn,  3  Wils.  355;  Sissons  v. 
Dixon,  5  B.  &  C.  758,  12  E.  C.  L.  371;  Rodwell 
v.  Redge,  1  C.  &  P.  220,  11  E.  C.  L.  374. 

Canada.  —  Small  v.  Belyea,  24  New  Bruns. 
16,  per  Allen,  C.  J.  (at  p.  29). 

United  States.  —  U.  S.  v.  Hayward,  2  Gall„ 
(U.  S.)  498;  Selma,  etc.,  R.  Co.  v.  U.  S.,  139  U. 
S.  560;  Runkle  v.  Burnham,  153  U.  S.  216; 
Graves  v.  U.  S.,  150  U.  S.  118;  Greenleaf  v. 
Birth,  6  Pet.  (U.  S.)302;  Warn  v.  Davis  Oil  Co., 
61  Fed.  Rep.  631. 

Arkansas.  —  Fort  Smith  v.  Dodson,  51  Ark. 
447- 

Illinois.  —  Great  Western  R.  Co.  v.  Bacon, 
30  111.  347,  83  Am.  Dec.  199. 

Indiana.  —  Rochester  v.  Levering,  104  Ind. 
562. 

Iowa.  —  Swafford  v.  Whipple,  3  Green  (Iowa) 
261,  54  Am.  Dec.  498;  Hoffman  v.  Independent 
School  Dist.,  (Iowa  1895)  65  N.  W.  Rep.  322, 
citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
656. 

louisiana.  —  Ford  v.  Simmons,  13  La.  Ann. 
397;  Lovell  v.  Payne,  30  La.  Ann.  511. 

Maryland.  —  Cumberland  Coal,  etc.,  Co.  v. 
Parish,  42  Md,  598;  Birely  v.  Staley,  5  Gill  & 
J.  (Md.)  432,  25  Am.  Dec.  303. 

Michigan.  —  People  v.  Swineford,  77  Mich. 
573,  citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  652. 

Missouri. — Street  v.  Goss,  62  Mo.  226. 

New  York. —  Hartwell  v.  Root,  19  Johns.  (N. 
Y.)  345,  10  Am.  Dec.  232. 

North  Carolina.  —  State  v.  McDuffie,  107  N. 
Car.  885;  Govan  v.  Cushing,  m  N.  Car.  458. 

Oregon.  —  Weber  v.  Rothchild,  15  Oregon 
385,  3  Am.  St.  Rep.  162. 
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to  a  claim  which  is  negative  in  character.1 

(4)  Effect  of  Admissions.  —  Like  presumptions,  admissions  take  the  place  of 
evidence  in  making  or  repelling  a  prima  facie  case.  And,  therefore,  where 
there  is  an  admission  by  one  party,  the  other  party  is  thereby  relieved  of  the 
necessity  to  go  forward  with  evidence  so  far  as  the  admission  makes  in  his 
favor;  that  is,  he  need  not  produce  evidence  of  a  fact  which  has  been  admitted.2 

An  Admission  of  the  Whole  of  a  Claim  not  only  relieves  the  party  asserting  it  of 
the  necessity  of  producing  evidence,  but,  if  the  case  is  not  thereby  ended, 
shifts  the  affirmative  to  the  other  party,  and  with  it  the  burden  of  establishing 
matter  of  avoidance.3 

c.  Repelling  Prima  Facie  Case.  —  In  order  to  repel  a  prima  facie  case, 
that  is,  in  order  to  destroy  its  effect  and  shift  the  burden  of  producing  further 
evidence,  the  party  denying  it  must  produce  evidence  tending  to  negative  the 
claim  asserted,  to  a  point  where  if  no  more  evidence  be  given  his  adversary' 
cannot  win  by  a  preponderance  of  evidence  in  a  civil  case,4  and  beyond  a 
reasonable  doubt  in  a  criminal  case.5 

May  Avail  Himself  of  Evidence  Introduced  hy  Adversary. —  But    in   fulfilling   this  duty 


1.  Negative  Claims  Provable  Only  by  Opposite 
Party. —  Where  the  means  of  proving  the  neg- 
ative are  not  within  the  power  of  the  party 
alleging  it,  but  all  the  proof  on  the  subject  is 
within  the  control  of  the  opposite  party,  who, 
if  the  negative  is  not  true,  can  disprove  it  at 
once,  then  the  law  presumes  the  truth  of  the 
negative  averment  from  the  fact  that  such 
opposite  party  withholds  or  does  not  produce 
the  proof  that  is  within  his  hands,  if  it  exists, 
that  the  negative  is  not  true. 

England. —  Sunderland  Marine  Ins.  Co.  v. 
Kearney,  16  Q.  B.  925,  71  E.  C.  L.  925;  Rex  v. 
Burdett,  5  B.  &  Aid.  140,  6  E.  C.  L.  423;  Rex 
v.  Turner,  5  M.  &  S.  206. 

Canada.  —  Small  v.  Belyea,  24  New  Bruns. 
16. 

Illinois.  —  Great  Western  R.  Co.  v.  Bacon, 
30  111.  347,  83  Am.  Dec.  199. 

Maine.  —  State  v.  Crowell,  25  Me.  171. 

Michigan.  —  People  v.  Swineford,  77  Mich. 
573,  citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  652. 

Missouri.  —  State  v.  Lipscomb,  52  Mo.  32; 
State  v.  Richeson,  45  Mo.  575. 

North  Carolina.  —  State  v.  McDuffie,  107  N. 
Car.  885;  Govan  v.  Cushing,  111  N.  Car.  458. 

Sale  without  License.  —  Upon  a  charge  of  a 
sale  of  liquors  or  merchandise  without  a  license 
as  required  by  law,  the  burden  has  been  held 
to  be  on  the  defendant  to  show  a  license;  for 
if  he  have  a  license,  that  is  a  fact  peculiarly 
within  his  knowledge,  as  proof  of  it  can  be 
more  easily  made  than  proof  of  the  negative 
can  be  by  the  prosecution. 

Alabama.  —  Farrall  v.  State,  32  Ala.  557. 

Arkansas.  —  Williams  v.  State,  35  Ark.  430. 

Georgia. —  Sharp  v.  State,  17  Ga.  290;  Con- 
yers  v.  State,  50  Ga.  103,  15  Am.  Rep.  686. 

Illinois.  —  Noecker  v.  People,  91  111.  468; 
Gunnarssohn  v.  Sterling,  92  111.  569;  Flora  v. 
Lee,  5  111.  App.  629. 

Indiana.  —  Shearer  v.  State,  7  Blackf.  (Ind.) 
0,9;  Howard  v.  State,  5  Ind.  516;  Taylor  v. 
State,  49  Ind.  555. 

Iowa.  —  State  v.  Miller,  53  Iowa  84;  State 
v.  Stapp,  29  Iowa  551;  State  v.  Curley,  33 
Iowa,  359, 

Kentucky.  —  Haskill  v.  Com.,  3  B.  Mon. 
<Ky.)  342. 
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Maine.  —  State  v.  Woodward,  34  Me.  293; 
State  v.  Crowell,  25  Me.  171. 

Michigan.  —  Smith  v.  Adrian,  I  Mich.  495. 

Minnesota.  —  State  v.  Schmail,  25  Minn.  370. 

Mississippi.  —  Easterling  v.  State,  35  Miss. 
210. 

Missouri.  —  Schmidts.  State,  14  Mo.  137; 
State  v.  Edwards,  60  Mo.  490. 

New  Hampshire.  —  State  v.  Foster,  23  N.  H. 
348,  55  Am.  Dec.  191;  Stale  v.  McGlynn,  34  N. 
H.  422;  Bliss  v.  Brainard,  41  N.  H.  256. 

North  Carolina.  —  State  v.  Morrison,  3  Dev. 
L.  (N.  Car.)  299. 

Oregon.  —  State  v.  Cutting,  3  Oregon  260. 

South  Carolina.  —  Geuing  v.  State,  I  McCord 
L.  (S.  Car.)  573;  Information  against  Oliver, 
21  S.  Car.  318,  53  Am.  Rep.  681. 

Canada.  —  Matter  of  Barrett,  28  U.  C.  Q.  B. 
559;  Exp.  Parks,  8  New  Bruns.  237. 

Contra.  —  Com.  v.  Bolkom,  3  Pick.  (Mass.) 
281;  Com.  v.  Tuttle,  12  Cush.  (Mass.)  502; 
Com.  v.  Kimball,  7  Met.  (Mass.)  304;  Com.  v. 
Thurlow,  24  Pick.  (Mass.)  374;  Com.  v.  Locke, 
114  Mass.  288;  Com.  v.  Lahy,  8  Gray  (Mass.) 
459;  Lisbon  v.  Lyman,  49  N.  H.  553;  State  v. 
Perkins,  53  N.  H.  435;  Mehan  v.  State,  7  Wis. 
670. 

2.  Admissions.  —  Chicago  Lumber  Co.  v. 
Comstock,  71  Fed.  Rep.  477;  Smith  v.  Kauf- 
man, 100  Ala.  408;  Putnam  v.  Lyon,  3  Colo. 
App.  144;  Clarkson  v .  Louderback,  36  Fla.  660; 
State  v.  Maloney,  113  Mo.  367;  Cook  v. 
Guirkin,  119  N.  Car.  13.  See  the  tille  Admis- 
sions, vol.  1,  p.  670. 

3.  Cushman  v.  Bonfield,  139  111.  219;  Wood- 
son Mach.  Co.  v.  Morse,  47  Kan.  429;  Graves 
v.  Cameron,  77  Tex.  273.  See  supra,  this  title. 
The  Pleadings. 

4.  Civil  Cases.  —  Smith  v.  Sac  County,  11 
Wall.  (U.  S.)  139;  Combs  v.  Hodge,  21  How. 
(U.  S.)  397;  Collins  v.  Gilbert,  94  U.  S.  753; 
Stewart  v.  Lansing,  104  U.  S.  505;  White  v. 
McGarrv,  2  Flipp.  (U.  SO572;  Matter  of  White, 
6  Dem.  (N.  Y.)  375;  Missouri  Pac.  R.  Co.  v. 
Brazzil,  72  Tex.  233. 

Admiralty.  —  The  rule  is  the  same  in  admir- 
alty. Clark  v.  Barnwell,  12  How.  (U.  S.)  272; 
The  Propeller  Niagara  v.  Cordes,  21  How. 
(U.  S.)  7. 

5.  See  supra,  this  title,  In  Criminal  Cases, 
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Going  Forward,  etc.        BURDEN  OF  PROOF  —  BURGESS. 


Definitions. 


the  party  seeking  to  repel  the  prima  facie  case  may  avail  himself  of  any  evi- 
dence adduced  by  the  opposite  party.1 

BURGAGE  TENURE  is  a  tenure  whereby  houses  and  lands  which  were 
formerly  the  site  of  houses,  in  an  ancient  borough,  are  held  of  some  lord  by 
a  certain  rent.*  One  of  the  most  remarkable  customs  affecting  these  tenures 
is  that  of  borough- English  (which  see). 

BURGESS.  (Seethe  titles  Boroughs;  Municipal  Corporations.)  —  A 
burgess  is  an  inhabitant  of  a  borough.  The  term  is  also  used  to  denote  a 
magistrate  of  a  borough.3 


1.  Criminal  Cases.  —  Com.  v.  McKie,  I  Gray 
(Mass.)  64,  61  Am.  Dec.  410;  Com.  v.  York,  9 
Met.  (Mass.)  93,  43  Am.  Dec.  373;  State  v.  Bar- 
ringer,  114  N.  Car.  840;  Tiffany  v.  Com.,  121 
Pa.  St.  165,  6  Am.  St.  Rep.  775;  Taylor  v. 
State,  13  Tex.  App.  184. 

Civil  Cases.  —  Noel  v.  Noel,  (Va.  1896)  25  S. 
E.  Rep.  242;  Foster  v.  Hall,  12  Pick.  (Mass.) 
Sg,  22  Am.  Dec.  400;  Toponce  v.  Corinne  Mill 
Canal,  etc.,  Co.,  6  Utah  439. 

2.  Whart.  Law  Lex.  See  also  the  title  Es- 
tates. 

Kinds  of  Burgage  Tenure.  —  Burgage  tenure 
occurs  in  ancient  boroughs  (whence  its  name), 
and  is  indeed  a  town  socage,  a  remnant  of 
Saxon  liberty.  2  Bl.  Com.  82  et  seq.;  1  Th. 
Co.  Litt.  392.  "  For  the  greater  part,"  as 
Littleton  observes,  "  such  boroughs  have 
divers  customs  and  usages  which  be  not  had 
in  other  towns,"  and  these  customs  constitute 
the  distinguishing  feature  of  the  tenure. 

The  custom  of  borough-English  is  the  most 
prominent  of  a  number  of  special  customs 
which  affect  lands  held  by  burgage  tenure.  It 
appears  to  be  called  "  borough-English  "  as  if 
in  contradistinction  to  the  Norman  customs. 
The  most  remarkable   trait  connected  with 


borough-English  is  that,  on  the  father's  death, 
the  youngest  son,  and  not  the  eldest,  succeeds 
to  the  burgage  tenements,  for  which  Littleton 
gives  this  reason:  because  the  younger  son,  by 
reason  of  his  tender  age,  is  not  so  capable  as 
the  rest  to  help  himself.  2  Bl.  Com.  83;  1  Th. 
Co.  Litt.  393,  437.  The  custom  (called  "  free- 
bench  ")  of  endowing  the  widows  of  all  the 
husband's  lands,  instead  of  one-third,  was 
another  of  these  special  customs.  See  2 
Bl.  Com.  84;  1  Th.  Co.  Litt.  394.  The  cus- 
tom to  devise  lands  independently  of  the 
statute  of  wills  was  a  third.  After  the  Con- 
quest, and  prior  to  the  reign  of  Henry 
VIII.,  disposition  of  lands  by  will  was  not  in 
general  permitted,  although  allowed  in  Saxon 
times;  a  pregnant  proof,  as  Blackstone  ob- 
serves, that  the  liberties  of  socage  tenure  were 
remnants  of  Saxon  freedom.  The  general 
power  to  devise  lands  was  conferred  by  Stat. 
32  Hen.  VIII.,  c.  5;  prior  thereto  the  only 
power  to  devise  lands  in  England  was  by 
virtue  of  this  custom  of  burgage  tenure,  or 
of  gavelkind  tenure.  1  Th.  Co.  Litt.  394; 
Wright  Ten.  172;  2  Bl.  Com.  84;  2  Minor's 
Inst.  67. 

3.  See  Bright.  Purd.  Dig.  (Pa.)  206. 
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BURGLARY. 


By  Frank  W.  Jones. 
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a.  Actual  Breaking,  45. 
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c.  Certaiti  Statutory  Terms  Construed,  54. 

4.  Time,  57. 
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b.  By  Statute,  58. 

5.  Intent,  59. 

III.  Evidence,  6i. 

IV.  Attempts,  69. 

V.  Possession  of  Burglars'  Tools,  69. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  vol.  3,  Encyclopedia  of  Pleading  and  Practice^. 
P-  736. 

other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the  fol- 
lowing titles  in  this  work  :  ACCOMPLICES,  vol.  1,  p.  389;  ALIBI,  vol.  2,  p.  53; 
ATTEMPTS  TO  COMMIT  CRIME,  vol.  2,  p.  736;  ACCESSORY,  vol. 
1,  p.  257;  BURDEN  OF  PROOF,  p.  21;  CONSPIRACY;  CRIMINAL 
LAW j  DETECTIVES ;  LARCENY. 


I.  Definition  and  Nature  of  the  Offense  —  Definition  —  At  common  Law.  — 

Burglary,  at  common  law,  is  the  breaking  and  entering  the  dwelling-house  of 
another  in  the  night-time,  with  intent  to  commit  some  felony  within  the  same, 
whether  the  intent  be  executed  or  not.1    The  crime  of  burglary  is  a  felony  at 

1.  Martin  v.  State,  1  Tex.  App.  525;  Clarke 
v.  Com.,  25  Gratt.  (Va.)  908. 

Burglary  is  the  breaking  and  entering  into 
the  mansion  house  of  another,  with  intent  to 
commit  some  felony  therein,  and  that  in  the 
night-time.  State  v.  Wilson,  1  N.  J.  L.  502,  I 
Am.  Dec.  216.  See  also  Hunter  v.  State,  29 
Ind.  80;  Com.  v.  Newell,  7  Mass.  245;  People 
v.  Edwards,  1  Wheel.  Cr.  Cas.  (N.  Y.)  371; 
Com.  v.  Weldon,  4  Leigh  (Va.)  652. 

Burglar.  —  Lord  Coke  thus  defines  a  burglar: 
"  A  burglar  (or  the  person  that  committeth 
burglary)  is  by  common  law  a  felon  that  in 
the  night  breaketh  and  entereth  into  the  man- 
sion house  of  another,  of  intent  to  kill  some 
reasonable  creature  or  to  commit  some  other 
felony  within  the  same,  whether  his  felonious 
intent  be  executed  or  not."    3  Inst.  63. 

The  word"  burglar"  is  said  to  have  been 
brought  from  Germany  by  the  Saxons,  and 
to  be  derived  from  the  German  burg,  a  house, 


larron,  a  thief;  probably  from  the  Latin  latro, 
latronis.  1  Burn's  Just.  517;  Arch.  Cr.  PI. 
&  Pr.  vol.  2,  §  i.  See  also  the  definition  Bur- 
glar. 

For  Other  Expositions  of  the  term  "burglary," 
see  the  following  cases: 

England.  —  Rex  v.  Rust, 
Rex  v.  Bailey,  I  Moo.  C. 
Case,  1  Leach  C.  C.  406, 
Rex  v.  Davis,  R.  &  R.-499; 


1  Moo.  C.  C.  1S3; 
C.  23:  Hughes's 

2  East  P.  C.  491; 
Rex  v.  Knight,  2 


44 


East  P.  C.  510;  Rex  v.  Segar,  Comb.  401; 
Dobbs's  Case,  2  East  P.  C.  513. 

United  States.  —  Benson  v.  McMahon 
U.  S.  461. 

Alabama.  —  Anderson  v.  State,  4S  Ala. 
17  Am.  Rep.  36;  Taylor  v.  State,  62  Ala. 
Holcombe  v.  State,  99  Ala.  189;  State  v 
Call,  4  Ala.  644,  39  Am.  Dec.  314. 

Arkansas.  —  Green  v.  State,  56  Ark. 
Harvick  v.  State,  49  Ark.  517. 

California.  —  People   v.  Jefferson,  52 
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Elements  of  Offense. 


BURGLARY. 


Breaking. 


common  law,  but  within  the  benefit  of  clergy.1 

By  statute.  —  The  common-law  definition  of  burglary  has  been  so  far  modified 
by  statute  as  to  include  offenses  committed  by  day  as  well  as  by  night,  and  in 
other  buildings  than  dwelling-houses,  and  various  degrees  of  the  crime  have 
been  established.2 

II.  Elements  of  the  Offense  —  1.  Breaking  —  a.  Actual  Breaking.  — 
The  crime  of  burglary  is  not  complete  unless  there  is  a  breaking,  as  well  as  an 
entry  into  the  house.3  Actual  "  breaking,"  as  applied  to  burglary,  means  the 
making  of  an  opening  or  mode  of  entrance  into  a  building  by  force,  but  it 


454;  People  v.  Nelson,  58  Cal.  106;  People  v. 
Phelan,  93  Cal.  in. 

Georgia.  — State  v.  Thompson,  R.  M.  Charlt. 
<Ga.)  80. 

Illinois.  —  Bromley  v.  People,  150  111.  297. 
Indiana.  —  Scudder  v.  State,  62  Ind.  16. 
Kentucky.  —  Mitchell  v.  Com.,  88  Ky.  352. 
Louisiana.  —  State  v.   Meche,  42  La.  Ann. 

Michigan.  —  People  v.  Hanaw,(Mich.  1895) 
64  N.  W.  Rep.  328. 

Montana.  —  State  v.  Green,  15  Mont.  424. 

Missouri.  —  State  v.  Schuchmann,  (Mo.  1895) 
33  S.  W.  Rep.  35;  State  v.  Tutt,  63  Mo.  600. 

Nevada.  —  State  v.  Dan,  18  Nev.  347. 

New  Hampshire.  —  State  v.  Ayer,  23  N.  H. 
319- 

New  York.  —  Butler  v.  People,  4  Den.  (N. 
Y.)  69;  Temple  v.  People,  4  Lans.  (N.  Y.)  123. 

North  Carolina.  —  State  v.  Langford,  I  Dev. 
L.  (N.  Car.)  253. 

North  Dakota.  —  State  v.  Smith,  2  N.  Dak. 
515. 

Ohio.  —  Ducher  v.  State,  18  Ohio,  316. 
Tennessee.  —  Davis  v.  State,  3  Coldw.  (Tenn.) 
77- 

Texas.  —  Martin  v.  State,  1  Tex.  App.  529; 
Conoly  v.  State,  2  Tex.  App.  418;  Stapp  v. 
State,  3  Tex.  App.  145;  Hamilton  v.  State,  n 
Tex.  App.  123;  Bigham  v.  State,  31  Tex. 
Crim.  Rep.  249;  Hammons  v.  State,  29  Tex. 
App.  446. 

Vermont.  —  State  v.  Keyser,  56  Vt.  623. 
Washington.  —  Linbeck  v.  State,  I  Wash.  339. 

1.  4  Black.  Com.  227;  Rex  v.  Hanson,  I 
Root  (Conn.)  59. 

2.  Archbold's  Cr.  Law  (Pomeroy's  ed.)  1069. 

3.  Entrance  through  Open  Door  or  Window.  — 
One  who  obtains  entrance  to  a  house  through 
an  open  door  or  window  is  not  guilty  of  bur- 
glary. 

Alabama.  —  Fisher  v.  State,  43  Ala.  17;  Pines 
v.  State,  50  Ala.  153;  Ray  v.  State,  66  Ala.  281; 
Green  v.  State,  68  Ala.  539. 

Kansas.  —  State  v.  Cash,  38  Kan.  50. 

Massachusetts. — Com.  v.  Steward  (Mass.) 
7  Dane  Ab.  136. 

Missouri. — State  v.  Kennedy,  16  Mo.  App. 
287. 

Nebraska.  —  McGrath  v.  State,  25  Neb.  780, 
siting  2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.). 

New  Jersey.  —  State  v.  Wilson,  1  N.  J.  L.  502, 
1  Am.  Dec.  216. 

North  Carolina.  — State  v.  Boon,  13  Ired.  (N. 
Car.)  244,  57  Am.  Dec.  555. 

Texas.  —  Costello  v.  State,  (Tex.  Crim.  App. 
1893)  21  S.  W.  Rep.  360;  Williams  v.  State, 
(Tex.  App.  1890)  13  S.  W.  Rep.  609;  Melton  v. 
State,  24  Tex.  App.  287. 


If  there  is  an  aperture  in  a  cellar  window  to 
admit  light,  and  a  thief  enters  through  this  in 
the  night,  without  enlarging  the  aperture,  the 
offense  of  burglary  is  not  thereby  committed. 
Rex  v.  Lewis,  2  C.  &  P.  628,  12  E.  C.  L.  292. 
But  see  Painter  v.  State,  26  Tex.  App.  454. 

Nor  would  a  person  be  guilty  of  burglary 
who,  after  entering  a  store-house  through  an 
open  window,  removed  the  bar  of  the  door 
while  within  and  opened  the  door  to  let  in  his 
accomplices,  if  none  of  them  in  fact  entered. 
Ray  v.  State,  66  Ala.  281. 

If  a  door  or  window  be  left  open,  no  matter 
if  only  a  quarter  of  an  inch,  and  a  person,  with 
intent  to  commit  a  felony,  opens  it  sufficiently 
to  effect  an  entrance,  he  is  not  guilty  of  bur- 
glary. Com.  v.  Strupney,  105  Mass.  588,  7 
Am.  Rep.  556;  Rex  v.  Hyams,  7  C.  &  P.  441, 
32  E.  C.  L.  577. 

The  only  covering  to  an  opening  for  a  win- 
dow was  a  cloth  hung  over  two  nails  at  the 
top  and  loose  at  the  bottom.  Quare,  whether 
the  removing  the  cloth  from  one  of  the  nails 
was  a  sufficient  breaking  to  constitute  the 
crime  of  burglary.  Hunter  v.  Com.,  7  Gratt. 
(Va.)  641. 

Breaking  into  a  granary  within  a  barn  is 
burglary  of  the  barn,  although  the  latter  is  en- 
tered through  an  unclosed  opening.  State  v. 
Walshenberg,  3  Ohio  Leg.  N.  53. 

The  Removal  of  Props  from  the  Door  in  order 
to  open  and  enter  is  a  breaking;  but  if  a  door 
or  window  is  a  little  way  open  it  is  not  a  break- 
ing to  push  it  further  open.  Rose  v.  Com., 
(Ky.  1897)  40  S.  W.  Rep.  245. 

Breaking  Essential.  —  In  Williams  v.  State, 
(Tex.  App.  1890)  13  S.  W.  Rep.  609,  the  pris- 
oner was  indicted  for  burglary  with  intent  to 
commit  rape.  The  evidence  showed  that  the 
front  door  of  the  house  was  locked  the  night 
previous,  and  the  key  left  in  the  door,  but  that 
the  backdoors  were  left  open.  When  the  pris- 
oner was  discovered  he  was  in  the  house,  with 
his  shoes  off.  As  soon  as  the  alarm  was  given, 
he  escaped  through  the  open  back  door.  The 
court  held  that  he  could  not  be  convicted 
of  burglary,  unless  it  was  shown  that  he 
made  a  forcible  entry,  and  as  there  was  no 
evidence  to  prove  that  there  had  been  such 
entry,  the  prisoner  must  be  acquitted  of  the 
charge. 

Statutory  Offense  ■ —  Breaking  Not  Essential.  — 

The  common-law  offense  of  burglary,  and  the 
statutory  offense  of  burglary,  in  the  state  of 
California,  have  but  few  elements  in  common. 
Under  the  statute,  entry  alone  is  sufficient, 
provided  the  criminal  intent  is  present,  break- 
ing not  being  necessary  to  complete  the  offense. 
People  v.  Barry,  94  Cal.  481. 
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does  not  necessarily  contemplate  the  < 

1.  Injury  to  Building  Not  Essential  to  Constitute 
Breaking.  —  England.  —  Rex  v.  Johnson,  2  East 
P.  C.  488. 

Georgia.  —  Kent  v.  State,  84  Ga.  438,  20  Am. 
St.  Rep.  376. 

Illinois.  —  Lyons  v.  People,  68  111.  271. 

Indiana.  —  Sims  v.  State,  136  Ind.  358,  cit- 
ing 2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.), 
661. 

Iowa.  —  State  v.  Reid,  20  Iowa  413;  State  v. 
O'Brien,  81  Iowa  93. 

Kansas.  —  State  v.  Jansen,  22  Kan.  498; 
Slate  v.  Groning,  33  Kan.  18;  State  v.  Cash, 
38  Kan.  50. 

Michigan.  —  People  v.  Dupree,  98  Mich.  26. 

Missouri.  —  State  v.  Tutt,  63  Mo.  595 ;  State 
v.  Hecox,  83  Mo.  531. 

New  Hampshire.  —  State  v.  Scripture,  42 
N.  H.  485. 

New  York.  —  People  v.  Bush,  3  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)  552;  Tickner  v.  Peo- 
ple, 6  Hun  (N.  Y.)  657;  People  v.  Calvert,  (Su- 
preme Ct.)22  N.  Y.  Supf.  220;  Courts.  People, 
64  N.  Y.  583. 

North  Carolina.  — State  v.  Boon,  13  Ired.  L. 
(N.  Car.)  244,  57  Am.  Dec.  555;  State  v.  Flem- 
ing, 107  N.  Car.  905. 

Pennsylvania.  —  Rolland  v.  Com.,  85  Pa.  St. 
66,  27  Am.  Rep.  626. 

Tennessee.  —  Bass  v.  State,  I  Lea(Tenn.)  444. 

Texas.  —  Martin  v.  State,  1  Tex.  App.  525; 
Burke  v.  State,  5  Tex.  App.  74;  Anderson  v. 
State,  17  Tex.  App.  306;  Carr  v.  State,  19 
Tex.  App.  636;  State  v.  Robertson,  32  Tex. 
159;  Sparks  v.  State,  (Tex.  Grim.  App.  1895)  29 
S.  W.  Rep.  264;  Melton  v.  State,  24  Tex. 
App.  287. 

Virginia.  —  Finch  v.  Com.,  14  Gratt.  (Va.) 
643.  See  also  Hunter  v.  Com.,  7  Gratt.  (Va.) 
641,  56  Am.  Dec.  121. 

A  breaking  necessary  to  constitute  burglary 
may  be  any  act  of  physical  force,  however 
slight,  by  which  the  obstruction  to  entering  is 
forcibly  removed.    Metz  v.  State,  46  Neb.  547. 

Lifting  a  Latch  or  Drawing  a  Bolt. —  In  Rex  v. 
Gray,  1  Stra.  481,  where  a  servant  in  the  house 
opened  the  door  of  his  lady's  chamber,  which 
was  fastened  by  a  brass  bolt,  with  design  to 
commit  rape,  it  was  held  that  he  was  guilty  of 
burglary.  See  also  Reg.  v.  Wheeldon,  8  C.  & 
P.  747,  34  E.  C.  L.  617. 

The  slightest  force  applied  is  sufficient  to 
constitute  a  "  breaking."  If  a  man  lifts  up 
the  latch  of  an  outward  door,  or  if,  an  outward 
door  being  open,  a  thief  enters,  and  unlatches 
or  unlocks  a  chamber  door,  with  felonious  in- 
tent, in  either  case  the  act  comes  up  to  the 
idea  fixed  by  law  to  the  word  "  breaking  "  so 
as  to  constitute  the  crime  of  burglary.  State 
v.  Wilson,  1  N.  J.  L.  502,  1  Am.  Dec.  216. 

In  U.  S.  v.  Bowen,  4  Cranch  (C.  C.)  604,  it  is 
held  that  if  a  slave,  lodging  in  the  house,  lifts 
the  latch  of  his  mistress's  sleeping  room  in  the 
night-time,  and  enters  with  an  axe  in  his 
hand,  with  intent  to  murder  her,  he  is  guilty 
of  burglary.  See  also  Lowder  v.  State,  63 
Ala.  143,  35  Am.  Rep.  9;  State  v.  Newbegin, 
25  Me.  500;  Curtis  v.  Hubbard,  1  Hill  (N.  Y.) 
336. 

Eaising  a  Window.  —  So  lifting  a  window 
fastening,  and  thus  effecting  an  entrance  into 


struction  of  any  of  its  parts.1 

the  house,  is  such  a  breaking  as  constitutes 
burglary.  State  v.  Moore,  117  Mo.  395,  citing 
2  Am.  and  Eng.  Encyc.  of  LAw(ist  ed.),  pp. 
659-661;  Rex  v.  Hyams,  7  C.  &  P.  441,  32  E. 
C.  L.  577;  People  v.  Edwards,  1  Wheel.  Cr. 
Cas.  (N.  Y.)  371;  Frank  v.  State,  39  Miss.  705. 

Entering  through  Screen  Door. —  In  State  v. 
Conners,  (Iowa  1895)  64  N.  W.  Rep.  295,  it  ap- 
peared that  the  keeper  of  a  store  was  sitting 
outside  in  front  of  the  store,  the  front  door 
being  open;  that  the  permanent  door  at  the 
rear  of  the  room  was  also  open,  but  there  was 
a  wire  screen  door  which  was  closed.  This 
door  was  not  fastened  with  a  latch,  but  was 
hung  on  spring  hinges  which  served  to  keep  it 
closed.  The  accused  opened  this  door,  and 
entered  the  store,  and  was  at  the  money 
drawer  when  the  bell  in  connection  therewith 
sounded;  about  this  time  he  was  discovered 
and  arrested.  There  was  held  to  be  a  "  break- 
ing "  within  the  meaning  of  the  statute. 

Pushing  Open  a  Transom.  —  So  also  is  the 
pushing  open  of  a  closed  but  unfastened  tran- 
som, that  swings  horizontally  on  hinges  over 
the  outer  door  of  the  dwelling.  Timmons  v. 
State,  34  Ohio  St.  426,  32  Am.  Rep.  376;  Den- 
nis v.  People,  27  Mich.  151;  Brown's  Case,  2 
East  P.  C.  487. 

Tearing  Down  Network.  —  And  so  cutting 
and  tearing  down  a  network  of  twine  cover- 
ing a  window,  thus  effecting  an  entrance,  as  in 
Com.  v.  Stephenson,  8  Pick.  (Mass.)  354; 
Sims  v.  State,  136  Ind.  358,  citing  2  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.),  p.  661. 

Removing  a  Pane  of  Glass.  ■ —  Where  a  pane  of 
glass  had  been  cut  for  a  month,  but  there  was 
no  opening  whatever,  as  every  portion  of  the 
glass  remained  exactly  in  its  place,  and  the 
prisoner  was  both  seen  and  heard  to  put  his 
hand  through  the  glass,  this  was  held  to  be  a 
sufficient  breaking.  Reg.  v.  Bird,  9  C.  &  P.  44, 
38  E.  C.  L.  29. 

Boring  a  Hole  in  Floor. —  It  has  also  been 
held  that  boring  a  hole  through  the  floor  of  a 
corn  crib  from  the  outside,  and  thus  drawing 
the  corn  into  a  bag  below,  constitutes  a  break- 
ing. Walker  v.  State,  63  Ala.  49,  35  Am. 
Rep.  r. 

Livery  Stable  —  Removing  Pin. —  In  Webb  v. 

Com.,  (Ky.  1896)  35  S.  W.  Rep.  1038,  a  door  of 
the  house  burglarized  —  a  livery  stable  —  con- 
sisted of  lattice  and  solid  parts.  The  lattice 
part  was  the  upper  part,  and  was  about  seven 
feet  high  and  nine  feet  wide.  Below  it  the 
solid  part  of  the  door  hung  and  filled  a  space 
of  about  three  and  one-half  feet  by  nine  feet. 
The  lattice  part  was  standing  open,  the  other 
part  was  fastened  by  a  hasp  and  pin.  The 
defendant  unfastened  it  by  removing  the  pin 
and  shoving  the  door  open.  This  was  held 
to  constitute  a  breaking. 

Crawling  through  Hole.  —  To  enter  a  mill- 
house  by  crawling  through  a  small  hole  under 
the  sill  constitutes  a  "  breaking  "  within  the 
Texas  statute  defining  burglary.  Knotts  v. 
State,  (Tex.  Crim.  App.  1895)  32  S.  W.  Rep.  532. 

Removing  Iron  Grating.  —  The  removal  of  an 
iron  grating  covering  an  area,  opposite  a  cel- 
lar window,  constitutes  a  breaking.  People  v. 
Nolan,  22  Mich.  229;  People  v.  Griffin,  77 
Mich.  585. 
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b.  Constructive  Breaking.  —  T 
sion  is  gained  by  fraud,  conspiracy,  or 

Force  Sufficient  to  Break  Off  a  Cleat  Fastening 
From  a  Car  Door  and  remove  a  seal  or  other  fast- 
enings, constitutes  a  forcible  entry  within  the 
Ohio  statute  relating  to  burglary.  State  v. 
Long,  3  Ohio  Leg.  N.  66. 

Log  House  —  Entering  by  Digging  Hole  under 
the  Logs. —  In  Pressley  v.  State,  (Ala.  1896)  20 
So.  Rep.  647,  the  evidence  showed  that  the 
building  burglarized  was  made  of  logs  and 
rested  upon  the  ground,  and  was  without  a 
floor  other  than  the  ground  itself.  The  entry 
was  effected  by  digging  a  hole  under  the  lower 
log  and  going  through  this  hole  under  the  log 
into  the  house.  It  was  held  that  this  was  such 
a  "  breaking  "  as  to  constitute  burglary. 

Quality  of  Fastenings.  —  The  law  cannot  in- 
stitute an  inquiry  into  the  sufficiency  of  the 
various  fastenings  employed  for  the  preserva- 
tion of  chattels  in  store.  If  any  force  be  em- 
ployed to  remove  and  displace  that  which  has 
been  placed  to  close  an  opening  in  a  dwelling 
house,  or  to  protect  the  contents  within,  this  is 
sufficient  to  constitute  burglary.  Carter  v. 
State,  68  Ala.  96;  State  v.  Moore,  117  Mo.  395, 
citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.), 
pp.  659-661.  See  also  State  v  Conners,  (Iowa 
1895)  64  N.  W.  Rep.  295. 

Entering  by  Chimney.  —  So  entering  a  house 
by  means  of  a  chimney  is  a  sufficient  breaking 
and  entering  to  constitute  burglary,  since  a 
chimney  is  a  necessary  opening  and  needs  pro- 
tection. It  is  a  part  of  the  dwelling-house, 
and  as  much  closed  as  the  nature  of  things 
will  permit.  Donohoo  v.  State,  36  Ala.  281; 
Walker  v.  State,  52  Ala.  376;  Olds  v.  State,  97 
Ala.  81.    See  also  Marshall  v.  State,  94  Ga.  589. 

In  State  v.  Willis,  7  Jones  L.  (N.  Car.)  190, 
it  was  held  that  an  entry  at  night  through  a 
chimney  into  a  log  cabin,  and  stealing  goods 
therein,  will  constitute  burglary,  although  the 
chimney  be  made  of  logs  and  sticks,  and  in  a 
state  of  decay,  and  not  more  than  five  and  a 
half  feet  high.  Pierson,  C.  J.,  dissenting.  See 
also  Stone  v.  State,  63  Ala.  115. 

Walls.  — "  Lord  Hale  says,  that  by  the  22 
Ass.  95,  which  defines  burglary  to  be  a  break- 
ing of  houses,  churches,  walls,  courts,  or  gates, 
in  time  of  peace;  it  seems  that  if  a  man  have 
a  wall  about  his  house  for  its  safeguard,  and 
a  thief  in  the  night  break  the  wall  or  the  gates 
thereof,  and  finding  the  door  of  the  house  open 
enter  the  house,  this  is  burglary;  but  other- 
wise if  he  had  come  over  the  wall  of  the  court 
and  found  the  door  of  the  house  open.  He 
states  this  doubtingly;  and  the  book  to  which 
he  refers  seems  more  properly  to  apply  to  the 
walls  or  gates  of  a  city  than  to  a  private  house ; 
and  therefore  this  latter  application  of  it  never 
seems  to  have  had  any  authority  to  support  it. 
But  at  any  rate  the  distinction  between  break- 
ing and  coming  over  the  wall  or  gate  is  very 
refined;  for  if  it  be  part  of  the  mansion,  for 
the  purpose  of  burglary,  and  be  enclosed  as 
much  as  the  nature  of  the  thing  will  admit  of, 
it  seems  to  be  immaterial  whether  it  be  broken 
or  over-leapt,  and  more  properly  to  fall  under 
the  same  consideration  as  the  case  of  a  chim- 
ney. And  if  it  be  not  part  of  the  mansion 
house  for  this  purpose,  then  whether  it  be 


he  breaking  is  constructive  where  admis- 
threats,  there  being  no  actual  force  used. 

broken  or  not  is  equally  immaterial;  in  neither 
case  will  it  amount  to  burglary."  2  East  P. 
C.  487. 

It  was  held  in  Com.  v.  Trimmer,  1  Mass. 
476,  that  to  remove  a  plank,  which  is  loose  and 
is  not  fixed  to  the  freehold  in  a  partition  wall 
of  a  building,  is  not  a  breaking  within  the 
statute. 

Enlarging  an  Opening.  —  Where  goods  are  ab- 
stracted by  thrusting  the  arm  through  an 
opening  in  a  structure,  the  party  making  or 
enlarging  the  opening  for  this  purpose,  this 
constitutes  a  sufficient  breaking  as  an  element 
of  burglary;  but  if  the  opening  is  neither 
made  nor  enlarged  by  him,  though  he  thrusts 
in  his  arm  and  takes  out  the  goods,  he  may 
thereby  be  guilty  of  larceny,  but  he  is  not 
guilty  of  burglary.    Miller  v.  State,  77  Ala.  41. 

Domestic  Servant.  —  The  Texas  Code  provides 
that  a  domestic  servant  cannot  be  convicted  of 
burglary,  unless  an  actual  breaking  is  proved. 
It  has  been  held  in  that  state  that  a  farm  hand 
who  sleeps  and  eats  outside  of  his  master's 
house,  but  performs  services  in  the  house  when 
ordered  to  do  so,  is  not  a  "  domestic  servant," 
within  the  meaning  of  the  code,  and  that  it  is 
not  necessary  to  prove  actual  breaking  in 
order  to  convict  such  servant  of  burglary. 
Waterhouse  v.  State,  21  Tex.  App.  663;  Wake- 
field v.  State,  41  Tex.  556. 

It  has  also  been  held  in  Neiderluck  v.  State, 
23  Tex.  App.  38,  that  a  domestic  servant,  con- 
spiring with  others  who  are  not  servants,  may 
be  guilty  of  burglary  though  the  breaking  be 
not  actual,  and  such  as,  if  committed  by  the 
servant  acting  alone,  would  not  be  burglarious. 

In  Alabama,  however,  it  has  been  held  that 
an  employee  left  in  charge  of  a  house,  who  en- 
tered a  closed  room,  the  door  of  which  was 
latched  but  not  locked,  and  stole  goods  there- 
from, when,  by  virtue  of  his  employment,  he 
had  no  right  to  go  there,  was  guilty  of  burglary. 
Hild  v.  State,  67  Ala.  39. 

Inmate  of  the  House.  —  Contrary  to  the  decu 
sions  in  most  of  the  states,  in  Texas  the  raising 
of  a  window  which  is  not  fastened,  or  the  lift, 
ing  of  a  latch,  is  held  to  be  a  constructive  and 
not  an  actual  breaking.  In  accordance  with 
this  ruling,  it  was  held  that  an  inmate  of  a 
livery  stable  could  not  be  convicted  of  burglary, 
where  he  opened  an  unfastened  door  to  an  oat- 
bin,  and  stole  oats,  since  the  statute  requires 
proof  of  actual  instead  of  constructive  breaking 
in  order  to  convict  an  inmate  of  the  house,  or 
a  domestic  servant,  of  burglary.  Peters  v. 
State,  (Tex.  Crim.  App.  1894)  26  S.  W.  Rep.  61. 

Guest  at  an  Inn.  —  If  a  person  being  a  guest 
at  an  inn,  breaks  into  other  parts  of  the  house 
where  he  has  no  right  to  enter,  for  the  purpose 
of  committing  a  felony,  it  is  burglary,  the 
same  as  if  he  had  broken  in  from  the  outside. 
State  v.  Clark,  42  Vt.  629. 

But  where  a  person  was  a  guest  at  an  inn, 
and  in  the  night  left  his  own  room,  and  entered 
the  bar-room,  and  stole  some  money  from  the 
till,  it  was  held  that  he  was  not  guilty  of  bur- 
glary, since,  as  a  guest  of  the  house,  he  had  a 
legal  right  to  enter  the  inn  and  the  bar-room, 
and  his  subsequent  larceny  did  not  relate  back 
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This  will  render  the  person  who  is  a 
been  guilty  of  breaking  with  force.1 

■end  Rive  a  character  to  his  entry  so  as  to  make 
it  illegal  and  subject  him  to  punishment  for 
entering  with  a  felonious  intent.  State  v. 
Moore,  12  N.  H.  42. 

The  Texas  statute  providing  that  "  an  entry 
into  a  house  for  the  purpose  of  committing 
theft,  unless  the  same  is  effected  by  actual 
breaking,  is  not  burglary,  when  the  same  is 
done  by  a  domestic  servant,  or  other  inhabitant 
of  such  house,"  does  not  cover  a  case  of  a  theft 
committed  by  one  boarder  from  a  fellow 
boarder  in  the  same  boarding-house,  and  if  he 
enters  the  room  of  his  fellow  boarder  and  com- 
mits larceny,  it  is  burglary.  Ullman  v.  State, 
1  Tex.  App.  220,  28  Am.  Rep.  405,  where  the 
court  said:  "  While  our  statute  intended  to 
deal  more  leniently  with  '  domestic  servants 
and  other  inhabitants  '  of  a  house,  when  guilty 
of  a  theft  from  the  house  occupied  by  them, 
than  with  other  persons,  because  of  their  gen- 
erally recognized  right  freely  to  enter  any  part 
of  the  house  at  all  times,  the  boarder  has  no 
such  recognized  and  unlimited  right  of  entry; 
he  has  the  right  to  enter  his  own  particular 
room  at  any  time,  day  or  night,  but  no  such 
right  of  entry  to  the  private  room  of  a  fellow 
boarder.  Except  to  the  occupant,  and  the  dom- 
estic servants  or  inhabitants  of  the  house,  whose 
duties  may  require  them  to  enter  it,  the  private 
room  of  a  boarder  is,  or  should  be,  as  sacred, 
and  as  much  protected  by  law  from  the  intru- 
sive entry  of  a  fellow  boarder,  as  from  a 
stranger,  or  as  would  be  his  private  residence." 

Breaking  by  Fire. —  In  White  v.  State,  49  Ala. 
344,  it  was  held  that  a  breaking  may  be  effected 
by  fire  as  well  as  by  other  means;  that,  the 
entrance  and  intention  being  shown,  the  break- 
ing is  not  lost  or  merged  in  the  consumption. 

Use  of  Force  Not  an  Element  of  the  Crime. — 
In  Nevada,  it  is  not  necessary  to  prove  use  of 
force,  in  order  to  convict  of  burglary.  A  per- 
son is  deemed  equally  guilty  who  enters  with- 
out force  as  with  force,  the  criminal  intent  only 
being  proven.     State  v.  Watkins,  uNev.  30. 

Entry  without  Breaking.  —  According  to  the 
statutes  of  Oregon  and  IVisconin,  every  unlaw- 
ful entry  of  a  dwelling-house,  with  intent  to 
commit  a  crime  therein  in  the  night-time,  will 
be  deemed  a  breaking  and  entering  of  said 
dwelling  house,  within  the  meaning  of  the 
statutes  defining  burglary,  but  an  inferior  de- 
gree of  the  offense.  State  v.  Huntley,  25  Ore- 
gon 349;  Nicholls  v.  State,  68  Wis.  416;  State  v. 
Kane,  63  Wis.  260.  See  also  State  v.  Jordan, 
87  Iowa  86. 

Under  the  Montana  statute,  to  constitute 
burglary  in  the  night-time,  a  breaking  is  not 
essential.  If  there  is  an  entry,  with  intent  to 
commit  grand  or  petit  larceny  or  any  felony, 
the  offense  is  complete.  Montana  Cr.  Prac. 
Act,  §  73;  State  v.  Green,  15  Mont.  424.  See 
also  State  v.  Carroll,  13  Mont.  246. 

1.  Fraud. — -The  accused  was  indicted  for 
burglary.  The  evidence  showed  that  she  was 
acquainted  with  the  house,  and  knew  that  the 
family  were  in  the  country;  that  she  met  the 
boy  who  kept  the  key  to  the  house,  and  re- 
quested him  to  go  with  her  to  the  house,  and, 
as  an  inducement,  promised  him  a  pot  of  ale. 


to  it  equally  as  culpable  as  if  he  had 


The  boy  went  with  her,  opened  the  door  and 
let  her  in;  she  then  sent  him  for  the  ale,  robbed 
the  house,  and  left.  She  having  entered  the 
house  at  night,  the  court  adjudged  her  to  be 
clearly  guilty  of  burglary;  for  she  prevailed 
upon  the  boy  by  fraud  to  open  the  door,  with 
intent  that  she  might  rob  the  house.  Hawkins's 
Case,  2  East  P.  C.  485. 

Thieves,  having  an  intent  to  rob  a  house, 
raised  a  hue  and  cry,  and  brought  the  consta- 
ble, to  whom  the  owner  opened  the  door;  and 
when  they  came  in,  they  bound  the  constable 
and  robbed  the  owner.  This  was  held  to  be 
burglary.    1  Hale  552;  2  East  P.  C.  485. 

Pretense  of  Business  or  Social  Intercourse. — 
Where  parties  gain  admission  to  a  dwelling- 
house  at  night,  intending  to  commit  a  felony; 
using  artifice  or  fraud,  such  as  pretense  of 
business  or  social  intercourse,  to  obtain  an  en- 
trance, this  is  constructive  breaking,  and  will 
sustain  an  indictment  for  burglary.  Johnston 
v  Com.,  85  Pa.  St.  54,  27  Am.  Rep.  622,  Rol- 
land  v.  Com.,  82  Pa.  St.  306,  22  Am.  Rep.  758; 
State  v.  Carter,  1  Houst.  Cr.  Cas.  (Del.)  402. 
See  also  Gascoigne's  Case,  1  Leach  C.  C.  284. 

Representing  One's  Self  as  a  Servant. — Where  the 
accused,  by  simulating  the  voice  of  a  servant 
of  the  owner  of  the  house,  and  stating  that  he 
had  a  letter  for  the  owner,  induced  him  to  open 
the  door,  and  then  overpowered  and  robbed 
him,  it  was  held  that  this  was  a  constructive 
breaking,  and  that  the  accused  was  guilty  of 
burglary.  State  v.  Johnson,  Phil.  L.  (N.  Car.) 
186,  93  Am.  Dec.  587. 

Knocking  at  a  Door.  —  In  Ducher  v.  State,  18 
Ohio  308,  it  was  held,  by  a  divided  court,  that 
the  accused  was  guilty  of  constructive  break- 
ing, and  consequently  of  burglary,  where  he 
simply  knocked  on  the  door,  and  the  occu- 
pants told  him  to  come  in,  and  he  replying  that 
the  latch  would  not  work,  the  bolt  was  then 
withdrawn  for  him,  and  he  entered  and  over- 
powered the  inmates  and  robbed  the  house. 
See  also  State  v.  Mordecai,  68  N.  Car.  207. 

Hiding  in  a  Box.  —  Where  the  defendant  se- 
creted himself  in  a  box,  which  he  had  pre- 
viously arranged  should  be  placed  by  the 
agents  of  the  express  company  in  the  express 
car,  his  intention  being  to  rob  the  car,  it  was 
held  that  he  was  guilty  of  constructive  break- 
ing.   Nicholls  v.  State,  68  Wis.  416. 

Entry  through  Open  Door  with  Intent  to  Con- 
ceal One's  Self. — In  Edwards  v.  State,  (Tex.  Crim. 
App.  1S96)  37  S.  W.  Rep.  438,  it  is  held  that 
under  the  Texas  statute  providing  that  "  bur- 
glary is  constituted  by  entering  a  house  by 
force,  threats,  or  fraud  at  night,  or  in  like 
manner  by  entering  a  house  during  the  dav 
and  remaining  concealed  therein  until  night, 
with  the  intent  in  either  case  to  commit  a 
felony  or  the  crime  of  theft,"  an  entry  at  night 
into  a  store,  during  the  hours  of  business, 
through  an  open  door,  as  other  people  enter, 
with  intent  to  conceal  one's  self  until  the  closing 
of  the  store,  is  not  a  fraudulent  and  burglarious 
entry  even  if  the  person  commits  a  theft  and 
breaks  out. 

Taking  Off  Shoes  and  Entering  by  Open  Door.  — 
The  accused  was  convicted  of  burglary  on  an 
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Breaking. 


c.  Breaking  Out  —  At  Common  Law.  —  According  to  the  better  doctrine,  it  is 
not  burglary  at  common  law  to  break  out  of  a  house,  provided  the  entry  was 
effected  without  breaking  in.1 

By  statute.  —  Breaking  out,  after  committing  a  felony,  has,  however,  been 


indictment  charging  a  nocturnal  entry  effected 
by  fraud.  The  evidence  relied  on  to  prove  the 
entry  and  fraud  tended  to  show  that  he  took  off 
his  shoes,  and  entered  through  an  open  door 
without  the  consent  of  any  one.  It  was  held 
that  this  was  not  sufficient  to  prove  that  the 
-entry  was  effected  by  fraud.  Hamilton  v. 
State,  ii  Tex.  App.  116. 

Entry  Must  Be  Immediate.  — There  cannot  be 
a  constructive  breaking,  so  as  to  constitute 
burglary,  by  enticing  the  owner  out  of  his 
house  by  fraud  and  circumvention,  thus  induc- 
ing him  to  open  his  door,  unless  the  entry  of 
the  trespasser  be  immediate,  or  in  so  short  a 
time  that  the  owner,  or  his  family,  have  not 
the  opportunity  to  refasten  the  door.  Where 
the  owner,  by  stratagem  of  the  trespasser,  was 
decoyed  some  distance  from  his  house  by  a 
•cry  of  "  fire,"  leaving  his  door  unfastened,  and 
his  family  neglected  to  fasten  it  after  his  de- 
parture, and  the  trespasser  at  the  expiration  of 
fifteen  minutes  entered  the  house,  without 
breaking  any  part,  but  through  the  unfastened 
•door,  with  intent  to  commit  a  felony,  it  was 
held  that  this  was  not  burglary.  State  v. 
Henry,  9  Ired.  L.  (N.  Car.)  463;  Ruffin,  C.  J., 
dissenting. 

By  Conspiracy.  —  If  a  person  obtains  admis- 
sion into  a  dwelling-house  at  night  by  conspir- 
ing with  a  servant  of  the  occupant  to  let  him 
in,  with  intent  to  commit  a  felony,  it  is  a  con- 
structive breaking,  and  he  will  be  guilty  of 
burglary.  An  apprentice  is  a  servant  within 
this  rule.    State  v.  Rowe,  98  N.  Car.  629. 

Entry  by  Consent  of  One  of  Two  Joint  Occupants. 
—  But  where  two  persons  occupy  a  room 
jointly,  and  one  of  them  conspires  with  a  third 
party  to  admit  him  to  the  room,  and  they  to- 
gether rob  the  absent  occupant,  it  is  not  bur- 
glary, and  there  is  not  even  a  constructive 
breaking,  since  the  third  party  was  admitted 
(by,  and  at  the  invitation  of,  one  who  was  a 
joint  owner  of  the  room  and  had  a  right  to 
admit  whom  he  chose  into  it.  Clarke  v.  Com., 
25  Gratt  (Va.)  908;  Christian,  J.,  dissenting. 

Accomplices. —  It  was  held  in  Cooper  v.  State, 
69  Ga.  761,  that  where  two  persons  conspire  to 
open  a  window  and  enter  a  house,  with  intent 
to  commit  larceny,  and  one  opens  it  in  part, 
and  leaves  it  thus,  going  away  a  short  distance, 
and  the  other  in  the  meanwhile  raises  the  sash 
high  enough  to  enter,  and  thrusts  half  of  his 
body  in,  when  he  is  seized,  that  both  of  them 
are  guilty  of  burglary.  See  also  Rex  v.  Jordan, 
7  C.  &  P.  432,  32  E.  C.  L.  572;  People  v.  Bou- 
jet,  2  Park.  Cr.  Rep.  (Oyer  and  T.  Ct.),  11 ; 
Vallereal  v.  State  (Tex.  Crim.  App.  1892),  20 
S.  W.  Rep.  557;  People  v.  Morton,  4  Utah, 
407;  State  v.  Valwell,  66  Vt.  558. 

Where  two  persons  conspired  together  to 
break  open  a  store  at  night  and  steal  goods 
therefrom,  and  one  of  them,  according  to  a  pre- 
concerted plan,  enticed  the  owner  to  a  distance 
from  the  store,  and  kept  him  there  while  his 
■confederate  broke  into  the  store  and  removed 
the  goods,  it  was  held  that  the  one  who  enticed 
4he  owner  away  was  guilty  of  constructive 
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breaking,  and  might  be  indicted  for  burglary 
as  a  principal  offender.  Breese  v.  State,  12 
Ohio  St.  146,  80  Am.  Dec.  340;  Com.  v.  Lowrey, 
158  Mass.  18. 

Gaining  Entrance  under  Color  of  Law.  —  Where 
persons  conspire  together  and  obtain  possession 
of  a  house  under  color  of  law,  ejecting  the 
rightful  occupant,  and  remove  the  goods  there- 
from, they  are  guilty  of  constructive  breaking. 
Farr's  Case,  2  Leach  C.  C.  1064,  note  a. 

Entrance  by  Aid  of  a  Servant.  —  Where  one  of 
the  prisoners,  who  was  a  servant  in  the  house, 
opened  the  street  door  and  let  in  the  other 
prisoner,  and  showed  him  the  sideboard,  from 
whence  the  other  prisoner  stole  plate,  and  the 
servant  then  let  him  out  but  did  not  go  out 
with  him,  it  was  held  that  both  had  committed 
a  constructive  breaking,  and  were  both  guilty 
of  burglary.  Cornwal's  Case,  2  Stra.  881. 
See  also  Neiderluck  v.  State,  23  Tex.  App.  38. 

1.  At  Common  Law. —  Clarke's  Case,  2  East  P. 
C.  490;  Brown  v.  State,  55  Ala.  123,  28  Am. 
Rep.  693,  in  which  case  Walker  v.  State,  52 
Ala.  376,  is  distinguished.  See  also  State  v. 
Thompson,  R.  M.  Charlt.  (Ga.)  80;  White  v. 
State,  51  Ga.  285;  State  v.  McPherson,  70 
N.  Car.  239,  16  Am.  Rep.  769;  Wine  v.  State, 
25  Ohio  St.  69. 

In  Rolland  v.  Com.,  82  Pa.  St.  306,  22  Am. 
Rep.  758,  the  court  said:  "  The  mere  unlatch- 
ing or  breaking  of  a  door  in  an  attempt  to  es- 
cape is  not  burglary  in  this  state.  We  do  not 
think  it  was  ever  so  at  common  law.  It  is  true 
it  was  at  one  time  asserted  to  be  so  by  Lord  Ba- 
con and  other  eminent  English  lawyers,  but  it 
was  denied  by  authority  of  equal  weight ;  nota- 
bly by  Sir  Matthew  Hale,  by  Lord  Holt  and  by 
Trevor,  C.  J.,  in  Clarke's  Case,  2  East  P.  C.  490; 
in  1  Hale  554,  where  it  is  said,  '  If  a  man  enter 
in  the  night-time  by  the  doors  open,  with  the 
intent  to  steal,  and  is  pursued,  whereby  he 
opens  another  door  to  make  his  escape,  this,  I 
think,  is  not  burglary,  for  /regit  et  exivit  non 
/regit  et  intravit.'  *  *  *  This  difference  of 
opinion  among  eminent  jurists  in  England  led 
to  the  passage  of  the  statute  of  12  Anne,  which, 
after  referring  to  the  doubt  on  the  subject, 
provides,  that  a  breaking  out  of  a  dwelling- 
house  by  a  burglar  in  the  night-time,  in  an  at- 
tempt to  escape,  was  a  sufficient  breaking  to 
sustain  a  conviction.  *  *  *  The  passage 
of  the  Act  of  12  Anne  is  strong  evidence  that 
it  was  not  the  common  law." 

In  Adkinson  v.  State.  5  Baxt.  (Tenn.)  569, 
30  Am.  Rep.  69,  it  was  held  that  it  is  not  bur- 
glary where  a  person  secretes  himself  in  a 
dwelling-house  at  night,  intending  to  commit 
by  a  felony,  but  upon  being  discovered  escapes 
breaking  out  of  a  door  or  window. 

But  in  State  v.  Ward,  43  Conn.  489,  21  Am. 
Rep.  665,  it  is  held  that  the  statute  of  12  Anne 
is  simply  declaratory  of  the  common  law,  and 
that  if  a  person  at  night  enters  a  dwelling- 
house,  without  breaking  in  and  for  the  purpose 
of  committing  a  felony,  but  breaks  out  in  mak- 
ing his  escape,  he  is  guilty  of  burglary.  See 
also  State  v.  Bee,  29  S.  Car.  81. 
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declared  by  statute  in  England  to  be  burglary;1  and  statutes  to  the  same 
effect  have  been  enacted  in  some  of  the  United  States* 

2.  Entry.  —  There  must  be  an  entry,  as  well  as  a  breaking,  in  order  to  com- 
plete the  crime  of  burglary.3  The  entry,  however,  need  not  be  simultaneous 
with  the  breaking,  provided  that  both  occur  at  night.4 


1.  By  Statute  in  England.  —  Statute  12  Anne, 
c.  I,  §  7.  This  statute  was  subsequently  re- 
pealed by  the  statute  of  7  &  8  Geo.  IV.  c.  27, 
and  re-enacted  by  7  &  8  Geo.  IV.  c.  29.  See 
Rolland  v.  Com.,  82  Pa.  St.  306,  22  Am.  Rep. 
758. 

It  has  been  held  under  this  statute  that  if  a 
person  commits  a  felony  in  a  house,  and  breaks 
out  of  it  in  the  night,  he  is  guilty  of  burglary, 
although  he  might  have  been  lawfully  in  the 
house.  Reg.  v.  Wheeldon,  8  C.  &  P.  747,  34  E. 
C.  L.  617,  which  was  a  case  of  a  lodger  who 
committed  larceny  in  the  house,  and  uplifted 
the  latch  of  the  outer  door  and  went  out  with 
the  stolen  property.  He  was  held  to  be  guilty 
of  burglary. 

In  Rex  v.  Lawrence,  4  C.  &  P.  231,  19  E.  C.  L. 
360,  it  was  also  held  that  getting  out  of  a  house 
by  pushing  up  a  new  trap-door,  which  was 
merely  kept  down  by  its  own  weight,  and  on 
which  fastenings  had  not  at  that  time  been  put, 
though  the  old  trap  door,  for  which  this  new 
one  was  substituted,  had  been  secured  by  fast- 
enings, was  not  a  sufficient  breaking  out  of  the 
house  to  constitute  burglary. 

2.  By  Statute  in  United  States  —  New  York.  — ■ 
It  is  provided  by  statute  in  New  York  that  a 
person  who,  being  in  any  building,  commits  a 
crime  therein  and  breaks  out  of  the  same,  is 
guilty  of  burglary  in  the  third  degree.  New 
York  Penal  Code,  §498,  2;  People  v.  Arnold, 
6  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  638. 

3.  Entry  Essential.  —  State  v.  McCall,  4  Ala. 
643,  39  Am.  Dec.  314;  Fisher  v.  State,  43  Ala. 
17;  Pines  v.  State,  50  Ala.  153;  State  v.  Whitby, 
15  Kan.  402;  State  v.  Jansen,  22  Kan.  498;  2 
East  P.  C.  490. 

What  Amounts  to  Entry,  —  As  for  the  entry, 
any  the  least  degree  of  it,  with  any  part  of  the 
body,  or  with  an  instrument  held  in  the  hand, 
is  sufficient;  as  to  step  over  the  threshold,  put 
in  at  the  window  a  hand  or  a  hook  to  draw  out 
goods,  or  a  pistol  to  demand  one's  money,  are 
all  of  them  burglarious  entries.  See  4  Black. 
Com.  227;  1  Hale  P.  C.  555. 

Entry  with  any  Part  of  the  Body.  —  It  was  held 
in  Franco  v.  State,  42  Tex.  276,  that  an  entry 
into  a  house  with  any  part  of  the  body,  how- 
ever small,  is  an  entry  sufficient  to  warrant  a 
conviction  for  burglary,  provided  that  the  in- 
tention be  to  commit  a  felony,  and  the  other 
statutory  requisites  of  burglary  be  present. 
See  also  Burke  v.  State,  5  Tex.  App.  74;  Nash 
v.  State,  20  Tex.  App.  384. 

Putting  Hand  through  Broken  Pane  of  Glass.  — 
In  Rex  v.  Perkes,  1  C.  &  P.  300,  11  E.  C.  L. 
398,  it  was  held  to  be  a  sufficient  breaking  and 
entering  to  constitute  burglary  where  a  party 
broke  a  pane  of  glass  out  of  a  window  and 
put  his  hand  in  for  the  purpose  of  opening  the 
shutter,  though  he  did  not  succeed  in  doing  so. 

In  Roberts',  alias  Chambers's,  Case,  2  East 
P.  C.  487,  where  a  glass  window  was  broken, 
and  the  window  opened  with  the  hand,  but  the 
inside  shutters  were  not  broken,  it  was  ruled 


by  Ward,  C.  B.,  Powis  and  Tracy,  JJ.,  and  the 
recorder,  to  be  a  burglary;  but  they  thought 
this  the  extremity  of  the  law;  and,  on  a  subse- 
quent conference,  Holt,  C.  J.,  and  Powel,  J., 
doubting,  and  inclining  to  another  opinion,  no 
judgment  was  given. 

In  Rex  v.  Gibbons,  2  East  P.  C.  490,  the 
evidence  showed  that  the  prisoner  in  the  night- 
time cut  a  hole  in  the  window  shutters  of  a 
shop,  part  of  a  dwelling-house,  and,  putting- 
his  hand  through  the  hole,  took  out  watches, 
etc.  This  was  held  burglary,  though  no  other 
entry  was  proven. 

Where  thieves  came  by  night  to  rob  a  house, 
and  the  owner  went  out  and  struck  one  of 
them,  and  another  made  a  pass  with  a  sword 
at  persons  he  saw  in  the  entry,  and  in  so  doing- 
his  hand  was  over  the  threshold,  this  was  ad- 
judged to  be  burglary.    2  East  P.  C.  490. 

But  see  State  v.  McCall,  4  Ala.  643,  39  Am. 
Dec.  314,  wher;  it  was  held  that  breaking  open 
the  shutters  of  a  window,  and  protruding  the 
hand  within  them,  is  not  such  an  entry  as 
would  constitute  the  crime  of  burglary,  if  the 
sash  remained  down,  and  the  glass  be  not 
broken,  so  as  to  permit  a  violation  of  the  se- 
curity ol  the  house. 

Introduction  of  Fire-arms  or  Other  Instruments. 
—  The  proper  criterion  for  judging  as  to 
whether  the  mere  introduction  of  instruments 
into  a  house,  where  no  part  of  the  trespasser's 
body  enters,  will  constitute  a  burglarious  entry 
seems  to  be  the  intention  of  the  persons  in 
using  the  instruments.  Thus,  if  the  instrument 
was  used  solely  for  the  purpose  of  effecting  an 
entrance,  and  not  for  the  purpose  of  commit- 
ting the  contemplated  felony,  it  will  not  amount 
to  a  burglarious  entry;  otherwise  it  will.  1 
Hale  556;  2  East  490. 

Where  thieves  bored  a  hole  through  a  door 
with  a  centre-bit,  and  part  of  the  chips  were 
found  on  the  inside  of  the  house,  by  which  it 
was  made  apparent  that  the  end  of  the  center- 
bit  had  penetrated  into  the  house,  yet,  as  the 
instrument  had  not  been  introduced  for  the 
purpose  of  taking  the  property  or  committing- 
any  other  felony,  it  was  held  that  while  there 
was  a  sufficient  breaking,  there  was  not  a  suffi- 
cient entry  to  constitute  burglary.  Rex  v. 
Hughes,  1  Leach  C.  C.  406. 

Breaking  without  Entering  —  Statute.  —  Under 
the  Gen.  Stat,  of  Kentucky,  c.  29,  art.  6,  §  4,  a 
person  can  be  convicted  of  burglary  where 
the  evidence  shows  a  breaking  with  intent  to 
steal,  although  no  entry  is  proved,  entry  not 
being  essential  to  complete  the  offense  under 
that  statute.  Mullins  v.  Com.  (Ky.  1893),  20- 
S.  W.  Rep.  1035. 

4.  The  Breaking  and  Entering  Need  Not  Be 
Simultaneous. —  1  Hale  551;  2  East  P.  C.  491. 

Where  a  party  raised  a  window  at  one  time 
just  enough  to  prevent  it  from  being  bolted, 
and,  on  a  subsequent  occasion,  raised  it  suffi- 
ciently to  effect  an  entrance  to  the  building, 
and  did  so  enter,  this  was  held  to  be  a  suffi- 
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Consent.  —  If,  however,  the  entry  is  n 
ing  the  house,  it  is  not  a  breaking  and 

cient  breaking  and  entering  to  constitute  bur- 
glary, the  court  holding  that  it  is  not  essential 
that  the  breaking  and  entering  should  occur  at 
the  same  time.    People  v.  Dupree,  9S  Mich.  26. 

In  burglary,  where  the  breaking  occurs  one 
night,  and  the  entry  the  night  after,  a  person 
present  at  the  breaking,  but  not  present  at  the 
entry,  is  in  law  guilty  of  the  whole  offense. 
Rex  v.  Jordan,  7  C.  &  P.  432,  32  E.  C.  L.  572. 

It  was  held  in  Massachusetts,  on  the  trial  of 
an  indictment  against  an  accessory  before  the 
fact,  to  the  breaking  and  entering  a  building 
at  night,  and  committing  a  felony,  to  wit, 
stealing  from  a  bank  vault;  that  the  fact  that 
part  of  the  work  was  done  in  the  daytime  was 
immaterial;  or  that  the  act  of  forcing  open  the 
vault  and  taking  the  contents  was  deferred 
until  daylight;  and  that  it  was  not  necessary 
for  the  prosecution  to  show  that  the  defendant 
knew  or  supposed  that  the  offense  was  to  be 
committed  at  night,  in  order  to  convict  him  of 
burglary.    Com.  v.  Glover,  111  Mass.  395. 

1.  If  Entry  Is  by  Owner's  Consent,  It  Is  Not  Bur- 
glary.—  The  authorities  all  concur  in  holding 
that  a  person  is  not  guilty  of  a  burglarious 
entry  who  enters  the  house  with  the  consent 
of  the  owner.  Turner  v.  State,  24  Tex.  App. 
12;  Clarke  v.  Com.,  25  Gratt.  (Va.)  908. 

In  Allen  v.  State,  40  Ala.  334,  91  Am.  Dec. 
477,  the  defendant  was  indicted  for  burglary. 
The  evidence  showed  that  he  approached  a 
servant  and  suggested  that  they  rob  the  office 
of  the  latter's  employer.  The  servant  seem- 
ingly acquiesced  in  the  plan,  but  immediately 
repeated  the  conversation  to  his  master,  who, 
upon  the  advice  of  the  chief  of  police,  gave  his 
servant  a  key  to  his  office,  and  instructed  him 
to  consent  to  the  plan  of  the  defendant.  On 
the  night  agreed  upon,  the  servant  unlocked 
the  office  door,  and,  together  with  the  defend- 
ant, entered  the  room,  when  they  were  both 
seized  by  the  officers  concealed  there  accord- 
ing to  pre-arranged  agreement.  The  court 
said:  "We  are  satisfied  the  prisoner  is  not 
guilty  of  the  offense  charged  in  the  indictment, 
upon  the  evidence  set  out  in  the  bill  of  excep- 
tions. It  is  difficult  to  conceive  how  a  person 
can  be  guilty  of  burglary  who  enters  a  house 
with  a  key  voluntarily  furnished  him  by  the 
owner  to  enter,  knowing  at  the  time  that  the 
person  wishes  to  enter  to  steal.  It  is,  in  effect, 
a  consent  to  the  entry  by  such  person,  and  is 
not  even  a  trespass.  The  witness,  Watkins, 
was  the  servant  and  agent  of  the  owner  of  the 
house  in  this  transaction;  and  in  this  case 
whatever  the  agent  did  in  conformity  to  his 
instructions  and  general  authority  must  be 
treated  as  done  by  his  principal.  If,  then,  the 
owner  of  the  house  had  been  in  the  place  of 
Watkins,  and  had  done  what  the  latter  did  to 
get  the  prisoner  into  the  house,  certainly  such 
an  entry  would  not  have  been  a  trespass,  much 
less  a  burglary." 

Entry  by  Collusion  of  Detective.  —  It  is  also 
held  in  Speiden  v.  State,  3  Tex.  App.  156, 
where  certain  bankers,  being  warned  of  a  con- 
templated attempt  on  the  part  of  Speiden  to 
rob  their  bank,  engaged  detectives,  who,  act- 
ing under  instructions  from  the  police  and  the 


ade  by  consent  of  the  person  occupy- 
entering.' 

bankers,  decoyed  Speiden  into  the  bank  at 
night,  where  he  was  arrested,  that  the  consent 
of  the  detectives  to  Speiden's  entry  was  the 
consent  of  their  employers,  and  that  therefore 
no  matter  how  guilty  his  intent,  a  conviction 
for  burglary  could  not  be  sustained  by  the  evi- 
dence or  warranted  by  law.. 

In  Love  v.  People,  160  111.  501,  it  is  held  that 
burglary  is  not  committed  by  those  assisting  a 
detective  in  entering  a  building  and  taking 
money  from  a  safe,  in  pursuance  of  a  pre-ar- 
ranged plan  between  him  and  the  owner,  with 
the  sole  purpose  of  entrapping  others  into  the 
apparent  commission  of  a  crime. 

Pretended  Collusion  of  Servant.  —  In  Reg.  v. 
Johnson,  1  C.  &  M.  218,  41  E.  C.  L.  123,  a 
servant  pretended  to  concur  with  two  persons, 
who  proposed  to  him  to  unite  with  them  in 
robbing  his  master's  house.  The  master  being 
out  of  town,  the  servant  communicated  with 
the  police,  and  acted  under  their  instructions. 
In  consequence  of  this,  a  little  after  nine 
o'clock  one  evening,  he  let  in  one  of  the  per- 
sons by  lifting  the  latch,  but  before  that  per- 
son had  taken  any  property,  he  was  seized  by 
the  police,  and  a  crowbar  being  found  upon 
him,  he  was  immediately  placed  in  confine- 
ment. After  this,  the  servant  went  out  again 
and  brought  in  the  second  person  in  the  same 
manner.  This  person  was  seized  with  a  bas- 
ket of  plate  in  his  hand.  Maule,  J.,  in  sum- 
ming up,  said:  "  It  appears  to  me  that  on  the 
present  occasion,  according  to  the  evidence, 
there  was  no  such  breaking  as  to  constitute  the 
crime  of  burglary.  Cole,  the  groom,  it  is  true, 
appeared  to  concur  with  the  prisoners  in  the 
commission  of  the  offense;  but  in  fact  he  did 
not  really  concur  with  them,  and  he,  acting 
under  the  directions  of  the  police,  must  be  taken 
to  have  been  acting  under  the  directions  of 
Mr.  Drake  the  prosecutor.  Under  the  circum- 
stances of  this  case,  the  prisoners  went  in  at  a 
door  which,  as  it  seems  to  me,  was  lawfully 
open.  Therefore  neither  of  them  was  guilty 
of  burglary."  See  also  Rex  v.  Eggington,  2 
East  P.  C.  666;  Rex  v.  Dannelly,  2  Marsh. 
571;  People  v.  Collins,  53  Cal.  185;  Colbert  v. 
State,  91  Ga.  705;  Thompson  v.  State,  18  Ind. 
386,  81  Am.  Dec.  364;  State  v.  Jansen,  22  Kan. 
498;  Saunders  v.  People,  38  Mich.  218;  People 
v.  McCord,  76  Mich.  200;  Sullivan  v.  State,  13 
Tex.  App.  462,  overruling  Brown  v.  State,  7 
Tex.  App.  619. 

Married  Woman  Incapable  of  Giving  Consent.  — 
A  married  woman  is  incapable  in  law  to  give 
consent  to  the  breaking  and  entering  the 
dwelling  of  her  husband  for  an  unlawful  pur- 
pose.   Forsvthe  ?>.  State,  6  Ohio  20. 

Mere  Knowledge  on  the  Part  of  the  Owner  of 
the  design  of  the  accused  to  commit  burglary, 
or  the  fact  that  he  remained  passive  and  failed 
to  take  measures  to  prevent  the  breaking  and 
entering,  is  no  defense  to  the  charge  of  bur- 
glary. Where  the  proprietor  of  a  building  in 
which  a  burglary  is  committed  is  previously 
advised  that  the  crime  will  be  committed  and 
makes  no  effort  to  prevent  its  commission,  but 
provides  a  force  for  and  secures  the  arrest  of 
the  burglars,  the  liability  of  the  burglars  to 
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punishment  is  not  thereby  changed.  Thomp- 
son v.  State,  18  Ind.  386,  81  Am.  Dec.  364; 
State  v.  Stickney,  53  Kan.  308;  State  v.  Sneff, 
22  Neb.  481;  Robinson  z>.  State,  (Tex.  Crim. 
App.  1S95)  29  S.  W.  Rep.  40;  People  v.  Mor- 
ton, 4  Utah  407. 

1.  3  Coke's  Inst.  64;  1  Hale  556;  2  East  P. 
C.  491. 

What  the  Mansion  Includes.  —  The  mansion 
includes  not  only  the  dwelling-house,  but  also 
the  outhouses,  such  as  barns,  stables,  cow- 
houses, dairy-houses,  and  the  like,  if  they  be 
parcel  of  the  messuage,  though  they  be  not 
under  the  same  roof,  or  joining  contiguous  to 
it.  1  Hale  558,  §  9;  1  Hawk.,  c.  38,  §  12;  2 
East  P.  C.  492;  4  Black.  Com.  225. 

England.  —  Rex  v.  Garland,  1  Leach  C.  C. 
144. 

Alabama.  —  Ex  p.  Vincent,  26  Ala.  145,  62 
Am.  Dec.  714;  Wait  v.  State,  99  Ala.  164. 

Kentucky.  —  Daniels  v.  Com.,  (Ky.  1887)  4  S. 
W.  Rep.  812. 

Michigan.  —  Pitcher  v.  People,  16  Mich.  142. 

Missouri.  —  State  v.  Hutchinson,  111  Mo. 
257,  citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  673. 

New  York.  —  People  v.  Snyder,  2  Park.  Cr. 
Rep.  (Oyer  &  T.  Ct.)  23. 

North  Carolina.  —  State  v.  Whit,  4  Jones  L. 
(N.  Car.)  349;  State  v.  Mordecai,  68  N.  Car. 
207;  State  v.  T witty,  1  Hayw.  (N.  Car.)  102. 

Tennessee. — -Armour  v.  State,  3  Humph. 
(Tenn.)  379;  Fletcher  v.  State,  10  Lea  (Tenn.) 
338. 

Smoke-house. —  In  Fisher  v.  State,  43  Ala. 
17,  it  was  held  that  a  smoke-house,  the  front 
part  and  door  of  which  are  in  the  yard  of  the 
dwelling-house,  although  the  rear  is  not,  being 
cut  off  by  the  fence  of  the  yard  running  to  the 
ends  of  the  house,  is  parcel  of  the  dwelling 
house.  See  also  Com.  v.  Pennock,  3  S.  &  R. 
(Pa.)  199;  State  v.  White,  4  Jones  L.  (N.  Car.) 
349- 

Log  Cabin. — -A  log  cabin  which  belonged  to 
the  owners  of  a  tobacco  factory,  and  in  which 
the  superintendent  of  the  factory  usually  slept, 
was  held  to  be  a  dwelling-house  in  which  bur- 
glary might  be  committed.  State  v.  Jake,  2 
Winst.  L.  (N.  Car.)  80. 

Booth  or  Tent.  —  A  mere  tent  or  booth, 
erected  in  a  market  or  fair,  is  not  a  dwelling- 
house  for  the  purpose  of  burglary.  1  Hale  P. 
C.  557;  4  Bl.  Com.  225. 

Outhouse  Not  within  the  Curtilage.  —  In  Rex 
v.  Garland,  1  Leach  C.  C.  144,  it  was  held  that 
an  outhouse  separated  from  the  mansion  by  an 
open  passage  eight  feet  wide,  and  not  con- 
nected with  the  mansion  by  any  fence,  was  not 
within  the  curtilage  and  could  not  therefore  be 
the  subject  of  burglary. 

Building  Used  for  Domestic  Purposes.  —  The 
true  distinction  however,  seems  to  be  between 
buildings  which  are  to  be  used  for  domestic 
purposes  and  those  which  are  not,  the  former 
being  considered  as  part  of  the  dwelling-house, 
and  the  latter  not,  regardless  of  the  question 
whether  they  are  within  or  without  the  curti- 


Burglary  —  a.  At  Common  Law. — 
le  common  law,  take  place  in  a  mansion 
the  dwelling  and  habitation  of  man  is 
burglary  may  be  committed.1 

lage.  In  Armour  v.  State,  3  Humph.  (Tenn.) 
379,  a  store-house,  situated  about  thirty  feet 
from  the  dwelling-house,  and  only  enclosed  by 
a  common  fence,  but  used  solely  for  merchan- 
dise, and  no  member  of  the  family  sleeping 
there,  was  held  not  to  be  a  part  and  parcel  of 
the  mansion.  Turley,  J.,  in  delivering  the 
opinion  of  the  court,  said:  "  Can  a  house, 
used  for  other  than  domestic  purposes,  be  said 
to  be  occupied  with  the  dwelling-house  ? 
Surely  not,  for  the  complete  and  ample  enjoy- 
ment of  either  does  in  no  degree  depend  upon 
the  other.  Shall  it  be  said  that  a  man  has  not 
complete  and  ample  enjoyment  of  his  dwelling- 
house,  if  he  be  disturbed  in  that  of  his  handi- 
craft shop,  his  warehouse  for  the  storage  of 
other  people's  merchandise,  his  store-house 
for  the  retailing  of  goods,  although  these  may 
be  in  the  curtilage,  but  distinct  and  separate 
from  his  mansion  ?  We  think  not;  we  know 
of  no  principle  justifying  such  a  position,  but 
hold  the  law  to  be,  that  an  outhouse,  though 
within  the  curtilage,  is  not  a  part  or  parcel  of 
the  mansion  or  dwelling-house,  unless  it  be 
used  by  the  family  or  some  part  of  it,  and  for 
purposes  designed  to  promote  the  comfort,  en- 
joyment and  ease  of  those  engaged  in  house- 
keeping. And  that  if  the  building  be  used  for 
purposes  wholly  distinct  and  separate,  as  it  is 
when  it  is  wholly  appropriated  to  manufactur- 
ing, or  to  buying  and  selling,  no  burglary  can 
be  committed  in  it."  See  also  State  v.  Dozier, 
73  N.  Car.  117;  People  v.  Parker,  4  Johns. 
(N.  Y.)  424;  Conners  v.  State,  45  N.  J.  L.  340; 
Palmer  v.  State,  7  Coldw.  (Tenn.)  82;  Hollister 
v.  Com.,  60  Pa.  St.  103;  State  v.  Clark, 
89  Mo.  423.  But  see  People  v.  Griffin, 
77  Mich.  585. 

Store-houses. —  It  was  also  held  in  State  v. 
Ginns,  1  Nott  &  M.  (S.  Car.)  583,  that  it  is  not 
burglary  to  break  and  enter  by  night  a  store- 
house, in  which  no  one  sleeps,  and  which  has 
no  internal  communication  with  a  dwelling- 
house,  but  is  unconnected  with  it  except  by  a 
fence.    See  also  State  v.  Evans,  18  S.  Car.  137. 

In  State  v.  Langford,  1  Dev.  L.  (N.  Car.)  253, 
it  was  held  that  it  is  not  burglary  to  break  the 
door  of  a  store  situated  within  three  feet  of  the 
dwelling-house,  and  enclosed  in  the  same 
yard.  See  also  Conners  v.  State,  45  N.  J.  L. 
340. 

In  Rex  v.  Eggington,  2  East  P.  C.  494,  it 
was  held  that  a  manufactory  carried  on  in  the 
center  building  of  a  great  pile,  in  the  wings  of 
which  several  persons  dwelt,  but  having  no 
internal  communication  with  the  same,  though 
the  roofs  of  all  were  connected,  and  the  en- 
trances of  all  were  out  of  the  same  common 
inclosure,  was  not  a  dwelling-house  in  which 
burglary  could  be  committed. 

It  was  held  in  State  v.  Anderson,  24  S.  Car. 
109,  that  a  store  in  which  no  one  slept,  situated 
within  a  few  yards  of  a  dwelling-house,  but 
not  appurtenant  to  it,  used  for  the  storage  of 
goods  by  the  owner  of  the  dwelling-house,  one 
of  the  rooms  in  the  building  being  rented  for  a 
store,  was  not  the  subject  of  burglary. 
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Churches  and  Walled  Towns.  —  According 

Milk-house. —  It  was  held  in  State  v.  Samp- 
son, 12  S.  Car.  567,  32  Am.  Rep.  513,  that  a 
milk-house,  not  within  the  common  inclosure 
of  a  dwelling-house,  but  separated  therefrom 
by  a  public  highway,  is  not  such  a  building  as 
can  be  the  subject  of  burglary  at  common  law. 

Rented  Rooms  Constitute  the  Dwelling-house  of 
the  Occupant.  —  Smith  v.  People,  115  111.  17; 
Mason  v.  People,  26  N.  Y.  200;  Rex  v.  Mar- 
gett,  2  Leach  C.  C.  930;  Rex  v.  Rogers,  r 
Leach  C.  C.  89;  Rex  v.  Carrell,  1  Leach  C.  C. 
237;  Rex  v.  Turner,  1  Leach  C.  C.  305.  See 
also  Com.  v.  Bowden,  14  Gray  (Mass.)  103; 
State  v.  Leedy,  95  Mo.  76;  People  v.  Horrigan, 
68  Mich.  491;  Jones  v.  State,  75  Ga.  825; 
t    Ashton  v.  State,  6S  Ga.  25. 

Loft  over  a  Stable. —  It  was  held  in  State  v. 
Clark,  89  Mo.  423,  that  a  loft  over  a  stable, 
fitted  up  for  the  use  of  a  coachman,  which  he 
rented  and  occupied  with  his  family,  was  a 
place  which  might  be  burglariously  broken 
into.    Rex  v.  Turner,  1  Leach  C.  C.  305. 

Occupancy.  —  A  building  must  be  inhabited 
in  order  to  constitute  it  a  mansion  or  dwelling 
house,  although  it  is  not  essential  that  a  per- 
son should  be  actually  in  the  house  at  the 
time  the  crime  is  committed  in  order  to  make 
it  burglary.  1  Hawk.  c.  38,  §  11;  I  Hale 
556;  Fuller  v.  State,  48  Ala.  273. 

Absence  of  Occupant,  Animo  Revertendi.  —  But 
the  owner  must  have  quitted  the  house  animo 
revertendi,  in  order  to  have  it  still  considered 
as  his  mansion,  where  neither  he  nor  any  part 
of  his  family  were  in  it  at  the  time  of  the 
breaking  and  entering.  Rex  v.  Murry,  2  East 
P.  C.  496.  In  this  case  a  man  renting  a  house 
in  Westminster,  and  living  in  it,  took  a  jour- 
ney into  Cornwall,  with  the  intention  of  return- 
ing; he  sent  his  wife  and  family  out  of  town, 
and  left  the  key  with  a  friend  to  look  after  the 
house.  After  he  had  been  absent  a  month, 
the  house,  still  being  vacant,  was  broken  open 
in  the  night  and  robbed.  The  owner  returned 
with  his  family  about  a  month  afterwards  and 
again  occupied  the  house.  The  robbery  was 
adjudged  to  be  burglary.  See  also  Nutbrown's 
Case,  2  East  P.  C.  496;  State  v.  Meerchouse, 
34  Mo.  344,  86  Am.  Dec.  109;  State  v.  Reid,  20 
Iowa  413;  Harrisons.  State,  74  Ga.  801 ;  Stupet- 
ski  v.  Transatlantic  F.  Ins.  Co.,  43  Mich.  373, 
38  Am.  Rep.  195. 

Absence  with  No  Intention  of  Returning.  —  A 
house  ceases  to  be  a  dwelling-house  in  the 
sense  necessary  to  make  any  unlawful  break- 
ing burglary,  if  the  owner  locks  it  up  and 
leaves  it  with  the  settled  purpose  not  to  re- 
turn. State  v.  Meerchouse,  34  Mo.  344,  86  Am. 
Dec.  109. 

House  into  Which  Owner  Intends  to  Move.  —  1 1 

was  held  in  Com.  v.  Brown,  3  Rawle  (Pa.)  207, 
that  burglary  may  be  committed  in  a  house  in 
the  city,  in  which  the  owner  intended  to  live 
on  his  return  from  his  summer  residence  in  the 
country,  and  into  which,  on  going  to  the  coun- 
try, he  had  removed  his  furniture  from  his  for- 
mer town  residence;  even  though  neither  he 
nor  his  family  had  ever  lodged  in  the  house, 
but  merely  visited  it  occasionally.  See  also  1 
Hawk.  c.  38,  §  11.  But  see  Rex  v.  Lyons,  I 
Leach  C.  C.  185;  Rex  v.  Harris,  2  Leach  C.  C. 
701,  where  it  was  held  that  a  nocturnal  break- 


to  the  ancient  writers,  burglary  could 

ing  into  a  house,  of  which  the  owner  had  no 
further  taken  possession  than  by  the  deposit- 
ing in  it  sundry  articles  of  merchandise, 
neither  he  nor  any  of  his  family  or  servants 
having  slept  there,  was  not  burglary,  for  it 
could  not  be  considered  the  dwelling-house  of 
the  owner.  See  also  Rex  v.  Thompson,  2 
Leach  C.  C.  771;  Hallard's  Case,  2  Leach  C. 
C.  701,  note. 

Occupation  by  Servant. —  In  Rex  v.  Davies,  2 
Leach  C.  C.  876,  it  was  held  that  if  the  owner 
of  a  house  has  no  intention  of  residing  in  it 
himself,  it  cannot  be  considered  his  dwelling- 
house,  although  his  servant  sleeps  in  it  every 
night,  if  his  sleeping  there  is  merely  to  protect 
the  furniture;  and  the  person  breaking  and 
entering  such  house  in  the  night  would  not 
be  guilty  of  burglary.  See  also  Rex  v.  Fuller, 
1  Leach  C.  C.  1S6,  note;  Rex  v.  Jones,  2  East 
P.  C.  499. 

Occasional  Occupancy. —  In  State  v.  Jenkins,  5 
Jones  L.  (N.  Car.)  430,  it  was  held  that  where 
a  store-house  was  two  hundred  and  fifty  yards 
distant  from  the  dwelling,  on  the  opposite  side 
of  the  road,  and  had  no  chimney,  and  there  was 
in  it  no  bed  or  bedstead,  but  the  owner  slept 
there  sometimes  twice  a  week  and  at  other 
times  not  once  in  two  weeks,  the  building  was 
not  a  dwelling-house  in  any  sense  of  the  word, 
and  burglary  could  not  be  committed  by  break- 
ing into  it. 

It  was  held  in  Scott  v.  State,  62  Miss.  781, 
that  a  house  which  the  owner  visited  for  a 
week  once  or  twice  a  year,  when  he  would 
sleep  and  eat  there,  but  which  at  other  times 
was  unoccupied  by  any  person,  was  not  a 
dwelling-house  the  breaking  and  entering  of 
which  would  constitute  burglary. 

Fact  of  Occupancy  at  Night  Determines  Charac- 
ter of  House. —  In  U.  S.  v.  Johnson,  2  Cranch 
(C.  C.)  21,  it  was  held  that  a  store-house  not 
within  the  curtilage,  but  in  which  the  clerk  of 
the  owner  usually  slept,  was,  in  law,  the  man- 
sion house  of  the  owner;  and  burglary  might 
be  committed  therein.  The  court  said :  "The 
sleeping  in  a  house  at  night  fixes  its  character, 
whether  or  not  it  be  a  dwelling-house,  for  a 
house  which  is  only  occupied  and  resided  in 
during  the  day  is  not  considered  a  dwelling- 
house.  1  Hawk.  c.  38,  10-20.  On  the  con- 
trary, if  a  person  takes  an  inn  of  court  or  a 
room  for  the  purpose  of  lodging,  burglary  may 
be  committed  therein." 

It  was  held  in  Rex  v.  Asina,  3  Hawaiian 
474,  that  an  entry  is  burglarious,  though  made 
in  a  part  of  a  house  occupied  as  a  store,  if  some 
part  of  the  house  is  used  as  a  dwelling-house. 

In  State  v.  Outlaw,  72  N.  Car.  598,  it  was 
held  that  a  store-house  which  was  used  as  a 
regular  sleeping  apartment,  although  so  used 
solely  for  the  purpose  of  protecting  the  prem- 
ises, was  a  dwelling-house  in  which  burglary 
might  be  committed.  See  also  State  v.  Wil- 
liams, 90  N.  Car.  724,  47  Am.  Rep.  541;  State 
v.  Pressley,  90  N.  Car.  730;  State  v.  Wilson,  1 
Hayw.  (N.  Car.)  242;  and  compare  State  v. 
Potts,  75  N.  Car.  129,  where  the  case  of  State  v. 
Outlaw,  72  N.  Car.  598,  is  distinguished,  the 
court  holding  that  if  a  part  of  a  store-house, 
connected  with  the  part  used  as  a  store,  be 
slept  in  habitually  by  the  owner,  or  by  one  of 
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be  committed  by  breaking  and  entering  into  a  church  or  walled  town.1 

b.  BY  STATUTE. —  In  most  of  the  states,  the  buildings  which  may  be  the 
subject  of  burglary  have,  by  statute,  been  made  to  include  almost  every  kind 
of  structure  used  by  man,2  the  only  difference  being  in  the  degree  of  the  crime.3 
c  Certain  Statutory  Terms  Construed  —  other  Building.  —  The  phrase 
"  other  building,"  as  used  in  the  various  statutes  defining  burglary,  has  been 
construed  to  include,  among  other  things,  a  court-house,  a  railroad  depot,  and 
a  stable.1 


his  family,  although  for  the  purpose  of  protect- 
ing the  premises,  it  is  his  dwelling  house;  but 
if  the  person  who  sleeps  there  is  not  the  owner, 
or  one  of  his  family  or  servants,  but  is  employed 
to  sleep  there  solely  for  the  purpose  of  protect- 
ing the  premises,  he  is  only  a  watchman,  and 
the  store  is  not  a  dwelling-house. 

1.  Churches  and  Walled  Towns.  —  3  Coke's 
Inst.  64;  Spelm.  Gloss.,  tit.  Burglary ;  1  Hawk. 
P.  C.  103;  1  Hale,  549;  2  East  P.  C.  491. 

Sir  William  Blackstone  says:  "  As  to  the 
place,  it  must  be,  according  to  Sir  Edward 
Coke's  definition,  in  a  mansion  house;  and 
therefore,  to  account  for  the  reason  why  break- 
ing open  a  church  is  burglary,  as  it  un- 
doubtedly is,  he  quaintly  observes  that  it  is 
domus  mansionalis  Dei.  But  it  does  not  seem 
absolutely  necessary  that  it  should  in  all  cases 
be  a  mansion  house,  for  it  may  be  also  com- 
mitted by  breaking  the  gates  or  walls  of  a  town 
in  the  night,  though  that,  perhaps,  Sir  Edward 
Coke  would  have  called  the  mansion  house  of 
the  garrison  or  corporation."  4  Black.  Com. 
224.    See  also  Wilson  v.  State,  34  Ohio  St.  199. 

2.  Statutes — California.  —  People  v.  Stick- 
man,  34  Cal.  242;  People  v.  Young,  65  Cal. 
225;  People  v.  Barry,  94  Cal.  481. 

Florida.  —  Wood  v.  State,  18  Fla.  967. 

Georgia.  —  Stokes  v.  State,  84  Ga.  258. 

Illinois.  —  Lyons  v.  People,  68  111.  271. 

Kentucky.  —  Daniels  v.  Com.,  (Ky.  1887)  4  S. 
W.  Rep.  812;  Mitchell  v.  Com.,  88  Ky.  349. 

Massachusetts.  —  Devoe  v.  Com.,  3  Met. 
{Mass.)  316;  Com.  v.  Whalen,  131  Mass.  419. 

Michigan.  —  Dennis  v.  People,  27  Mich.  151. 

Nevada.  —  State  v.  Dan,  18  Nev.  345. 

New  Hampshire.  —  State  v.  Canney,  19  N.  H. 
135- 

New  York.  —  People  v.  Block,  (Supreme  Ct.) 
15  N.  Y.  Supp.  229;  People  v.  Richards,  108 
N.  Y.  137,  reversing  44  Hun  (N.  Y.)  278. 

Ohio.  —  Bauer  v.  State,  25  Ohio  St.  70. 

Texas.  —  Anderson  v.  State,  17  Tex.  App. 
305;  Bigham  v.  State,  31  Tex.  Crim.  Rep.  244; 
Buchanan  v.  State,  24  Tex.  App.  195 

Washington.  —  State  v.  Sufferin,  6  Wash. 
107. 

West  Virginia.  —  State  v.  Williams,  40  W. 
Va.  268. 

Wisconsin.  —  Nicholls  v 

Still  House.  —  In  Thalls 
233,  the  court  said:  "The  statute  defining 
burglary  has  regard  to  the  substantive  charac- 
ter of  the  structure  in  which  it  may  be  com- 
mitted, and  not  to  the  name  or  designation  it 
may  have  acquired.  A  building,  though 
erected  for,  and  occupied  during  many  years, 
as  a  still-house,  ceases  to  be  such  when  per- 
manently dismantled  and  abandoned  as  a 
place  of  distillation.  Its  original  designation 
does  not  determine  its  substantive  character 
in  the  sense  of  the  Crimes  Act.    This  must 


State,  68  Wis.  416. 
v.  State,  21  Ohio  St. 
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be  ascertained  from  the  nature  of  the  uses  to 
which  the  structure  is  appropriated  at  the  time 
it  is  violated." 

Vessel  Cabin.  —  In  Rex  v.  Humphrey,  1  Root 
(Conn.)  63,  it  was  held  that  the  cabin  of  a  ves- 
sel may  be  the  subject  of  burglary. 

Railroad  Cars.  —  Under  the  statutes  of  New 
Mexico  and  Texas,  a  railroad  car  may  be  the 
subject  of  burglary.  Territory  v.  Stokes,  2  N. 
Mex.  161 ;  Aguillar  v.  State,  (Tex.  Crim.  App. 
1894)  26  S.  W.  Rep.  405. 

3.  Degrees  of  the  Crime.  —  There  are  three 
grades  of  the  crime  of  burglary  in  New  York. 
The  Penal  Code  of  the  state  defines  burglary  in 
the  first  degree  to  be  where  a  person,  with 
intent  to  commit  some  crime  therein,  breaks 
and  enters  in  the  night-time,  the  dwelling- 
house  of  another,  in  which  there  is  at  the  time 
a  human  being,  first,  being  armed  with  a  dan- 
gerous weapon,  or,  second,  arming  himself 
therein  with  such  a  weapon;  third,  if  assisted 
by  a  confederate  actually  present;  and  fourth, 
where,  while  being  engaged  in  the  night-time  in 
effecting  such  entrance,  or  in  committing  any 
crime  in  such  a  building,  or  in  escaping  there- 
from, he  assaults  any  person.  Burglary  in  the 
second  degree  is  thus  defined-  Any  person 
who,  with  intent  to  commit  some  crime  therein, 
breaks  and  enters  the  dwelling-house  of  an- 
other, in  which  there  is  a  human  being,  under 
circumstances  not  amounting  to  burglary  of 
the  first  degree,  is  guilty  of  burglary  in  the 
second  degree.  And  the  third  degree:  One 
who  either,  first,  with  intent  to  commit  crime 
therein,  enters  a  building,  or  a  room,  or  any 
part  of  a  building,  or,  second,  being  in  any 
building  commits  any  crime  therein  and 
breaks  out  of  the  same,  is  guilty  of  burglaiy 
in  the  third  degree.    New  York  Penal  Code, 

496-498;  Sullivan  v.  People,  27  Hun  (N.  Y.) 
35;  People  v.  Fellenger,  24  How.  Pr.  (N.  Y. 
Supreme  Ct.)  344;  People  v.  Meegan,  J04  N.  Y. 
529;  People  v.  Park,  41  N.  Y.  21;  Butler  v. 
People,  4  Den.  (N.  Y.)  68.  _ 

Aransas.  — It  was  held  in  State  v.  Cash,  3S 
Kan.  50,  that  §  69  of  the  act  regulating  crimes 
and  punishments,  when  construed  in  connec- 
tion with  61  and  63  of  the  same  act,  pro- 
vides that  every  person  who  shall  be  convicted 
of  breaking  and  entering  in  the  daytime  any 
dwelling  house,  or  other  building,  or  any  shop, 
etc.,  in  which  there  is  not  at  the  time  a  human 
being,  with  intent  to  commit  a  felony,  or  any 
larceny,  is  guilty  of  burglary  in  the  third 
degree. 

Wisconsin. —  See  Wisconsin  statutes,  §§4407- 
4410;  State  v.  Kane,  63  Wis.  260;  Gundy  v. 
State,  72  Wis.  1. 

4.  Court-house.  —  A  building  occupied  as  a 
court-house,  in  which  the  records  and  papers  of 
the  town  are  deposited,  is  the  subject  of  bur- 
glary in  the  second  degree  in  Kansas,  rnd  is 
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Further  Instances.  —  For  judicial  construction  of  the  terms  "  house,"  1    "  out- 


held  to  be  included  within  the  term  "  other 
building  "  in  §  2195  of  the  Gen.  Stat.  1889. 
State  v.  Rogers,  54  Kan.  685. 

Railroad  Depot.  —  Under  the  Missouri  Rev. 
Stat.,  §  3536,  defining  burglary,  it  has  been 
held  that  a  railroad  depot  is  included  in  the 
term  "  other  buildings  "  as  used  in  that  sec- 
tion. State  v.  Edwards,  109  Mo.  315;  State  v. 
Shields,  89  Mo.  259.  See  also  Stokes  v.  State, 
84  Ga.  258. 

Stable. —  It  has  been  held  in  Illinois  that  a 
stable  is  included  in  the  class  of  structures 
denominated  "  other  buildings  "  in  the  statute 
defining  burglary.  Orrell  v.  People,  94  111. 
456,  34  Am.  Rep.  241. 

Engine-room. —  It  has  been  held  in  Illinois 
that  an  engine-room  is  not  within  the  meaning 
of  the  phrase  "  other  building  "  as  used  in 
§  36  of  the  Criminal  Code  of  the  state  denning 
burglary.    Kincaid  v.  People,  139  111.  213. 

Chicken-house.  —  It  is  held  in  State  v.  Schuch- 
mann,  (Mo.  1896)  34  S.  W.  Rep.  842,  that  the 
words  "  other  buildings  "  as  used  in  Missouri 
Rev.  Stat.,  1889,  §  3526,  making  it  burglary 
for  any  person  to  break  and  enter  any  "  shop, 
■store,  booth,  tent,  warehouse,  or  other  build- 
ing," etc.,  mean  a  building  ejusdem  generis 
with  the  buildings  enumerated,  and  therefore 
a  chicken-house  is  not  embraced  in  these  terms 
and  cannot  be  the  subject  of  burglary; 
affirming  33  S.  W.  Rep.  35,  and  overruling 
State  v.  Hecox,  83  Mo.  532  (Cantt,  J.,  dissent- 
ing). But  see  State  v.  Johnson,  (S.  Car.  1896) 
23  S.  E.  Rep.  619,  where  it  is  held  that  under 
the  South  Carolina  statute  the  only  question  is 
whether  the  house  broken  into  is  within  the 
requisite  distance  from  the  dwelling-house  and 
is  appurtenant  thereto,  the  fact  that  it  is  sepa- 
rated from  the  dwelling-house  by  a  public 
highway  being  held  immaterial,  provided  it 
is  an  appurtenance  thereto,  and  that  under 
-such  circumstances,  a  chicken-house  may  be 
the  subject  of  burglary. 

Corn  Crib.  —  It  has  been  held  in  Florida  that 
a  corn  crib  is  not  necessarily  included  within 
the  terms  "  building,  ship,  or  vessel  "  as  used 
in  the  statute  defining  burglary.  Wood  v. 
State,  18  Fla.  967. 

Cemetery  Vault.  —  It  was  held  in  People  v. 
Richards,  108  N.  Y.  137,  2  Am.  St.  Rep.  373, 
reversing  People  v.  Richards,  44  Hun  (N.  Y.) 
278,  that  a  vault  in  a  cemetery  is  not  included 
within  the  terms  "  building,  erection,  or  in- 
closure  "  as  used  in  §§498  and  504  of  the  New 
York  Penal  Code,  defining  burglary,  and  can- 
not therefore  be  the  subject  of  burglary. 

Stove  Works. —  It  was  held  in  People  v. 
Haight,  (Supreme  Ct.)  26  N.  Y.  St.  Rep.  33, 
that  the  words  "  stove  works  "  do  not  neces- 
sarily imply  an  inclosure  or  building,  as  these 
words  are  used  in  §  498  of  the  New  York 
Penal  Code. 

Store.  —  An  indictment  for  breaking  a  store 
cannot  be  supported  under  the  Massachusetts 
act  of  March  15,  1785,  unless  it  is  averred  in 
the  indictment  that  the  store  is  a  building. 
Com.  v.  M'Monagle,  1  Mass.  517. 

Structure  in  Course  of  Erection.  —  It  was  held 
in  Clark  v.  State,  69  Wis.  203,  2  Am.  St.  Rep. 
732,  that  a  structure  in  the  course  of  erection. 


and  intended  for  a  dwelling,  though  unfit  for 
that  purpose  as  yet,  but  which  was  sufficiently 
completed  to  be  used  temporarily  as  a  place  of 
shelter  for  man  or  beast,  or  for  storage  of 
tools,  was  a  "  building  "  within  the  meaning 
of  the  Wisconsin  statute  defining  burglary,  and 
the  felonious  entering  and  breaking  into  such 
structure  at  night  was  held  to  be  burglary. 

Building  in  Which  Valuable  Things  are  Kept  — 
Corn  Crib  —  Iowa.  —  In  State  v.  Gibson,  (Iowa 
1896)  66  N.  W.  Rep.  742,  the  evidence  for  the 
state  showed  that  the  defendant  broke  into  a 
structure  known  as  a  corn  crib,  and  removed 
therefrom  corn.  The  crib  was  about  one  hun- 
dred and  fifty  feet  long  and  twelve  or  thirteen 
feet  wide.  It  was  made  by  setting  two  rows 
of  posts  about  thirteen  feet  apart,  each  post 
being  joined  to  the  corresponding  post  in  the 
opposite  row  by  a  joist  which  was  nailed  to 
the  bottoms  of  the  posts.  On  the  joists  were 
nailed  boards  an  inch  and  a  half  or  two  inches 
thick  and  twelve  inches  wide,  which  consti- 
tuted the  floor  of  the  crib.  The  sides  and  ends 
were  made  by  nailing  to  the  posts  fencing 
boards.  These  boards  were  placed  close  to- 
gether from  the  floor  to  a  height  of  three  or 
four  feet,  and  above  that  were  so  placed  as  to 
leave  spaces  about  an  inch  wide  between  the 
boards.  The  crib  was  roofed  with  flooring, 
tongued,  grooved  and  painted.  The  boards 
on  one  side  of  the  crib  were  nailed  in  the 
manner  stated,  from  the  floor  to  the  roof.  On 
the  other  side,  the  boards  were  nailed  in  like 
manner  except  that  a  board  was  left  out  at  a 
distance  of  about  a  foot  and  a  half  from  the 
roof.  The  crib  was  without  doors  or  windows. 
This  structure  was  held  to  be  a  building  in 
which  valuable  things  were  kept,  within  §3894 
of  the  Iowa  Code  so  as  to  authorize  a  convic- 
tion thereunder  for  breaking  into  the  crib 
and  stealing  therefrom. 

1.  Office. —  An  office  has  been  held  to  be  a 
"  house,"  within  the  meaning  of  the  Texas 
statute  defining  burglary.  Anderson  v.  State, 
17  Tex.  App.  305;  Bigham  v.  State,  31  Tex. 
Crim.  Rep.  244. 

Fruit  Stand. —  It  was  held  in  Willis  v.  State, 
33  Tex.  Crim.  Rep.  168,  that  a  fruit  stand 
about  eight  feet  high,  with  shelves  and  coun- 
ters, was  a  "  house,"  as  that  won!  is  used  in 
art.  109  of  the  Texas  Penal  Code,  and  there- 
fore the  subject  of  burglary.  See  also  People 
v.  Hagan,  (Supreme  Ct.)  14  N.  Y.  Supp.  233. 

Store-house.  —  The  word  "  house,"  as  used  in 
the  Tennessee  statute,  is  held  to  mean  the  man- 
sion house,  and  houses  connected  therewith, 
and  a  store-house  would  not  be  a  house  which 
could  be  the  subject  of  burglary,  within  this 
construction  of  the  statute.  Mathis  v.  State,  3 
Heisk.  (Tenn.)  127;  Palmer  v.  State,  7  Coldw. 
(Tenn.)  82. 

Chicken-house. —  In  California,  under  the 
amendatory  statute  of  1888,  defining  the  crime 
of  burglary,  the  word  "  house  "  is  held  to  in- 
clude every  structure  which  has  sides  walls, 
and  roof,  regardless  of  the  fact  whether  it 
is  at  the  time  or  ever  has  been  inhabited  by 
members  of  the  human  family;  under  this 
statute,  a  chicken-house  five  feet  wide,  ten 
feet  long,  and  ten  feet  high,  adjoining  a  barn, 
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house,"  1  "  store,"  a  "  storehouse,"  3  ' 

has  been  held  to  be  such  a  structure  as  may 
be  the  subject  of  burglary.  People  v.  Stick- 
mann,  34  Cal.  242.  See  also  Price  v.  Com., 
(Ky.  1894)  25  S.  W.  Rep.  1062.  And  see  the 
note  preceding. 

1.  The  Term  Out-house  Construed  —  School-house. 

—  It  has  been  held  in  Connecticut  that  a  district 
school-house  is  not  an  "  out-house  "  within 
§  30  of  the  act  of  1830  prescribing  certain  pun- 
ishments for  any  person  found  guilty  of  break- 
ing and  entering  an  out-house.  State  v.  Bailey, 
10  Conn.  144.  This  case  overrules  State  v. 
O'Brien,  2  Root  (Conn.)  516. 

Tobacco-house. — ■  It  has  been  held  in  Kentucky 
that  a  tobacco-house  built  and  used  expressly 
for  the  storage  of  tobacco  cannot  be  reasonably 
construed  to  be  included  in  the  expression 
"  any  out-house  belonging  to  or  used  with  any 
dwelling-house,"  as  used  in  art.  5,  c.  29  of  the 
Kentucky  statutes  relating  to  burglary.  White 
v.  Com.,  87  Ky.  454;  Whalen  v.  Com.,  (Ky. 
1895)  32  S.  W.  Rep.  1095.  See  also  State  v. 
Brooks,  4  Conn.  448. 

Gear-house. —  In  Georgia,  a  gear-house  has 
been  held  to  be  an  "  out-house,"  within  the 
meaning  of  §  4386  of  the  Georgia  Code,  which 
declares  that  "  all  out-houses  contiguous  to, 
or  within  the  curtilage  or  protection  of  the 
mansion,  or  dwelling-house,  should  be  con- 
sidered as  parts  of  the  same."  Bryant  v. 
State,  60  Ga.  358. 

2.  The  Term  Store  Construed  —  Banking-house. 

—  It  has  been  held  in  Connecticut  that  a  "  bank- 
ing-house "  is  a  "  store,"  within  the  meaning 
of  the  Connecticut  statute  denning  burglary. 
Wilson  v.  State,  24  Conn.  57.  See  also  State 
v.  Williamson,  42  Conn.  261. 

Counting-room.  —  A  counting-room  is  not  a 
"  store  in  which  goods  are  kept  for  use,  sale, 
and  deposit,"  as  that  phrase  is  used  in  the  New 
York  statute  defining  burglary.  People  v. 
Marks,  4  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
153- 

Store  Not  Adjoining  to  or  Occupied  with  a  Dwell- 
ing-house —  Michigan.  —  In  People  v.  Van  Dam, 
(Mich.  1895)  65  N.  W.  Rep.  277,  the  building 
consisted  of  two  stores  with  a  stairway  between 
them  leading  up  from  the  street  to  the  second 
story  and  descending  at  the  rear,  and  the 
second  story  of  each  was  occupied  as  a  dwell- 
ing, and  was  accessible  only  from  the  stair- 
way, having  no  entrance  from  the  stores.  The 
stores  were  held  to  be  within  2  How.  Ann. 
Stat.,  §  9134,  declaring  that  any  person  who 
breaks  and  enters  in  the  night  a  store  "  not 
adjoining  to  or  occupied  with  a  dwelling- 
house,"  with  intent  to  commit  larceny,  shall 
be  imprisoned  in  the  state  prison  for  not  more 
than  fifteen  years. 

3.  The  Term  Store-house  Construed  —  News 
Depot.  —  It  has  been  decided  in  Ohio  that  a 
room  occupied  as  a  news  depot,  in  which 
papers,  pamphlets,  and  like  matter  are  kept 
for  sale,  is  a  "  store-house  "  within  the  mean- 
ing of  the  burglary  act.  Bauer  v.  State,  25 
Ohio  St.  70. 

Store-room. —  Under  the  Ohio  statute  making 
it  burglary  to  break  into  a  "  storehouse  "  or 


warehouse,"  4  "  factory,"  5  "  office,"  fr 
i 

"  warehouse,"  it  has  been  held  that  a  store- 
room is  not  synonymous  with  either  of  these 
terms.    Hagar  v.  State,  35  Ohio  St.  268. 

Meat-house.  —  It  has  been  held  in  Virginia 
that  a  meat-house  is  a  "  store-house  "  within, 
the  provisions  of  the  Code  of  1887,  3705,  3706, 
forbidding  the  entry  of  a  store-house  with  in- 
tent to  commit  larceny.  Benton  v.  Com.,  91 
Va.  782. 

A  Livery  Stable  in  which  bridles,  buggies  and 
farming  implements  are  kept  is  a  store-house 
or  warehouse  within  the  meaning  of  the  Ken- 
tucky statute  relating  to  burglary.  Webb  v. 
Com.,  (Ky.  1896)  35  S.  W.  Rep.  1038.  - 

House  for  Storing  Corn.  —  A  building  erected 
upon  a  farm,  designed  and  used  for  the  exclu- 
sive purpose  of  storing  corn  after  being 
husked,  is  a  "  storehouse  and  warehouse  " 
within  §  48  of  the  Nebraska  Criminal  Code 
defining  burglary.  Metz  v.  State,  46  Neb. 
547- 

4.  Warehouse  —  Tool-house.  —  Under  the  New- 
Hampshire  statute  providing  that  "  if  any  per- 
son shall  in  the  night-time  break  or  enter  or 
in  the  daytime  break  and  enter  any  dwelling- 
house,  or  outhouse  adjoining  thereto,  or  any 
office,  bank,  shop,  store,  warehouse,  barn, 
granary,  or  mill;  any  meeting-house,  court- 
house, town-house,  college,  academy,  school- 
house,  or  other  building  erected  for  public  pur- 
poses; or  any  vessel  lying  within  the  boundary 
of  any  county,  and  therein  commit  larceny,  he 
shall,"  etc.,  it  was  held  that  a  building  twenty- 
one  feet  by  fifteen  feet,  placed  on  a  market 
garden,  for  storing  the  tools,  etc.,  used  thereon, 
was  not  a  "  warehouse  or  granary,"  within 
the  meaning  of  that  statute.  State  v.  Wilson, 
47  N.  H.  101. 

Railroad  Depot.  —  It  has  been  held  in  Vermont 
that  a  railroad  depot  was  a  "  warehouse," 
within  the  meaning  of  the  statute  defining 
burglary.  State  v.  Bishop,  51  Vt.  287,  31  Am. 
Rep.  690.  See  also  State  v.  Garrison,  52  Kan. 
180. 

It  has  been  held  in  Massachusetts,  that  there 
is  no  statutory  provision  in  that  state  making 
the  offense  of  breaking  and  entering  a  ware- 
house in  the  night-time  burglary.  Com.  v. 
Carrol,  8  Mass.  490. 

5.  Factory  —  Ashery. —  It  was  held  in  Ohio 
that  an  inclosed  building,  commonly  called  an 
ashery,  and  used  from  its  erection  for  the  pur- 
pose of  depositing  ashes  therein  and  convert- 
ing the  same  into  potash,  was  a  "  factory," 
within  the  meaning  of  the  fourteenth  section 
of  the  Act  of  March  7,  1825,  and  was  therefore 
the  subject  of  burglary.  Blackford  v.  State, 
11  Ohio  St.  327. 

6.  Office  —  Depot  Passenger-room.  —  1 1  w  as  hel  d 
in  Com.  v.  White,  6  Cush.  (Mass.)  181,  that  the 
passenger-room  of  a  railroad  station,  in  which 
there  was  a  separate,  inclosed  room  where  the 
books  were  kept,  and  the  tickets  sold,  was  not 
an  office  within  the  meaning  of  the  Rev.  Stat, 
of  Massachusetts,  §  126,  providing  for  the  pun- 
ishment of  any  person  who  should  "  break  and 
enter  any  office,"  etc.,  with  intent  to  commit 
larceny. 
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"barn,"  1  "shop,"2  "dwelling-house,"3  "place  of  business,"4  as  used  in  stat- 
utes defining  burglary,  see  the  notes  below. 

4.  Time  —  a.  At  Common  Law. —  At  common  law  both  the  breaking  and 
entering  must  take  place  at  night  in  order  to  constitute  burglary.5    There  is, 


1.  Barn  —  Tobacco-house. —  It  was  held  in 
Ratekin  v.  State,  26  Ohio  St.  420,  that  a  to- 
bacco-house used  for  the  storing  and  drying  of 
tobacco  is  a  barn,  within  the  meaning  of  the 
act  defining  the  crime  of  burglary.  Followed 
and  approved  in  Barnett  v.  State,  38  Ohio  St.  7. 

2.  Shop  —  Workshop.  —  It  was  held  in  Reg. 
v.  Sanders,  9  C.  &  P.  79,  38  E.  C.  L.  42,  that  a 
shop,  to  be  within  the  meaning  of  the  statute 
of  7  &  8  Geo.  IV.  c.  29,  §  15,  and  I  Vict.  90  (as 
to  breaking  into  shops),  must  be  a  shop  for  the 
sale  of  goods,  and  that  a  mere  workshop  is  not 
sufficient. 

Blacksmith  Shop.  —  But  it  was  held  in  Reg.  v. 
Carter,  1  C.  &  K.  173,  47  E.  C.  L.  173,  that  a 
person  who  breaks  into  a  blacksmith  shop, 
and  steals  goods  therefrom,  may  be  convicted 
of  breaking  into  a  shop  and  stealing  goods, 
under  the  statute  of  7  &  8  Geo.  IV.  c.  29, 

3.  Dwelling-house.  —  It  has  been  held  under 
the  Michigan  statutes  that  a  "  dwelling-house," 
when  considered  in  relation  to  burglary,  in- 
cludes whatever  is  within  the  curtilage,  if  used 
with  it  for  domestic  purposes,  and  covers  all 
those  buildings,  the  forcible  breaking  of  which 
for  felonious  purposes,  during  the  hours  which 
peaceable  and  law-abiding  persons  give  up  to 
rest,  would  naturally  cause  alarm,  distress,  and 
danger.  Stearns  v.  Vincent,  50  Mich.  209,  45 
Am.  Rep.  37.  See  also  Pond  v.  People,  8  Mich. 
150. 

In  Missouri,  the  common-law  definition  of 
dwelling-house  has  been  so  far  changed  by 
statute  as  to  provide  that  no  building  shall 
be  deemed  a  dwelling-house  or  any  part  of  a 
dwelling-house  within  the  provisions  of  the 
statute  relating  to  burglary,  unless  the  same 
be  joined  to,  immediately  connected  with,  and 
a  part  of  the  dwelling-house;  and  a  storage- 
room  under  the  same  roof  and  connected  by  a 
porch  with  the  room  in  which  the  owner  lives, 
but  having  no  internal  communication  with  the 
room,  has  been  held  to  be  a  part  of  the  dwell- 
ing-house within  the  meaning  of  this  statute. 
State  v.  Hutchinson,  111  Mo.  257;  see  also 
People  v.  Dupree,  98  Mich.  26;  Quinn  v. 
People,  71  N.  Y.  562,  27  Am.  Rep.  87. 

Yard.  —  Under  the  Pennsylvania  Act  of  March 
31,  i860,  providing  that  if  "  any  person  shall 
in  the  daytime  break  and  enter  any  dwelling- 
house,  shop,  warehouse,  store,  mill,  barn, 
stable,  outhouse,  or  other  building,  or  wilfully 
or  maliciously  either  by  day  or  by  night,  with- 
out breaking,  enter  the  same  with  intent  to 
commit  any  felony  whatever  therein,  the  per- 
son so  offending  shall  be  guilty  of  felony,  etc.," 
it  was  held  that  it  is  not  an  indictable  offense 
under  this  act  to  enter  a  yard  with  intent  to 
steal,  the  word  "  yard  "  not  being  regarded  as 
embraced  by  any  of  the  words  used  in  said 
section.    Com.  v.  Taggert,  3  Brews.  (Pa.)  340. 

4.  Place  of  Business. —  It  was  held  in  Be- 
thune  v.  State,  48  Ga.  505,  that  it  is  not  neces- 
sary in  order  to  sustain  a  charge  of  burglary 
to  prove  that  the  house  broken  into  and  entered 


was  "  a  place  of  business  "  and  used  for  the 
purpose  of  containing  or  storing  the  goods  al- 
leged to  have  been  stolen.  If  the  goods  were 
in  fact  contained  and  stored  in  such  house  at 
the  time,  it  is  sufficient  to  support  the  indict- 
ment, although  the  business  done  in  the  house 
was  not  carried  on  with  or  in  the  articles  or 
goods  stolen. 

Mill-house.  —  It  was  held  in  McElreath  v. 
State,  55  Ga.  562  (Jackson,  J.,  dissenting),  that  as 
a  mill-house  is  not  one  of  the  buildings  ex- 
pressly mentioned  in  the  statute  defining  bur- 
glary, as  it  may  or  may  not  be  a  "  place  of 
business  "  as  mentioned  in  the  statute,  there 
should  be  no  conviction  on  an  indictment  which 
charges  the  offense  to  have  been  committed 
by  breaking  and  entering  a  mill-house  with 
intent  to  steal,  without  proof  that  the  house  was. 
a  "  place  of  business."  See  also  Bearden  v. 
State,  95  Ga.  459. 

Theatre. —  It  was  held  in  Lee  v.  State,  56  Ga. 
477,  that  a  theatre  is  not  necessarily  "  a  place 
of  business  "  wherein  valuable  goods,  wares, 
produce,  or  other  articles  of  value  are  contained 
or  stored,  and  therefore  it  should  be  alleged 
and  proven  that  such  articles  were  stored  there, 
in  order  to  convict  the  accused  of  the  charge 
of  burglary. 

5.  Common-law  Rule —  Night-time.  —  4  Bl. 
Com.  224;  1  Hale  P.  C.  551;  2  East  P.  C.  508,. 
§  21. 

Connecticut.  —  Lewis  v.  State,  16  Conn.  32. 

Delaivare. — State  v.  Manluff,  1  Houst.  Cr. 
Cas.  (Del.)  208;  State  v.  Carter,  1  Houst.  Cr. 
Cas.  (Del.)  402. 

Maine.  —  State  v.  Seymour,  36  Me.  225. 

Mississippi.  —  Thomas  v.  State,  5  How. 
(Miss.)  20. 

Nebraska.  —  Ashford  v.  State,  36  Neb.  38. 
Ne%v  York.  —  Butler  v.  People,  4  Den.  (N. 
Y.)  68. 

Pennsylvania. —  Com.  v.  Kaas,  3  Brews.  (Pa.) 
422;  Hollister  v.  Com.,  60  Pa.  St.  103. 

Tennessee.  —  Davis  v.  State,  3  Coldw.  (Tenn.) 
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Vermont.  —  State  v.  Mather,  N.  Chip.  (Vt.)  32. 
Virginia.  —  Com.  v.  Weldon,  4  Leigh  (Va.) 
658. 

See  also  State  v.  Dawkins,  32  S.  Car.  17. 

Night-time  Defined.  —  Sir  William  Blackstone 
says:  "As  to  what  is  reckoned  night,  and 
what  day,  for  this  purpose:  Anciently,  the  day 
was  accounted  to  begin  only  at  sunrising  and  to 
end  immediately  upon  sunset;  but  the  better 
opinion  seems  to  be,  that  if  there  be  daylight 
or  crepusculum  enough  begun  or  left  to  discern 
a  man's  face  withal,  it  is  no  burglary.  But 
this  does  not  extend  to  moonlight;  for  then 
many  midnight  burglars  would  go  unpun- 
ished; and  besides,  the  malignity  of  the  offense 
does  not  so  properly  arise  from  its  being  done 
in  the  dark  as  at  the  dead  of  night,  when  al! 
the  creation,  except  beasts  of  prey,  are  at  rest; 
when  sleep  has  disarmed  the  owner  and  ren- 
dered his  castle  defenseless."  4  Bl.  Com.  224; 
3  Coke  Inst.  63.    See  also  Waddington's  Case,. 
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how  ever,  no  presumption  of  law  that  the  breaking  and  entering  occurred  at 
night  rather  than  in  the  day.  This  is  to  be  inferred  from  the  facts,  and  is  a 
question  for  the  jury.1 

/'.  BY  Statute.  —  In  most  of  the  United  States,  and  also  in  England,  the 
crime  is  now  declared  by  statute  to  be  burglary,  whether  the  breaking  and 
entering  take  place  by  night  or  by  day;3  the  only  distinction  made  in  the 


2  East  P.  C.  513;  Com.  v.  Chevalier,  (Mass.) 
7  Dane  Ab.  134. 

In  State  v.  Bancroft,  10  N.  H.  105.  Parker, 
C.  in  delivering  the  opinion  of  the  court, 
after  quoting  the  above  with  approval,  said: 
"  There  is  no  intervening  time  between  the 
night  and  the  day;  and  when  the  light  of  the 
latter  is  entirely  gone  and  the  great  character- 
istic which  distinguishes  it  from  night  no  longer 
exists,  the  day  terminates  with  it.  The  next 
•day  commences  with  the  earliest  dawn,  and 
the  night,  of  course,  ends  at  that  time.  That 
the  matter  does  not  depend  upon  the  degree  of 
light,  and  the  ability  to  distinguish  objects  at 
the  time,  is  evident,  because  the  light  of  the 
moon,  however  bright  it  may  be,  makes  no 
difference."  See  also  Thomas  v.  State,  5  How. 
(Miss.)  20;  State  v.  McKnight,  in  N.  Car.  690; 
Laws  v.  State,  26  Tex.  App.  643;  State  v. 
Morris,  47  Conn.  179. 

Twilight.  —  On  a  trial  for  burglary,  it  was 
proven  that  the  breaking  and  entering  oc- 
curred between  six  and  seven  in  the  afternoon, 
and  that  at  the  time  there  was  sufficient  light 
out  of  doors  to  discern  a  person's  features 
across  the  street.  It  was  held  that  as  the  sun 
did  not  set  until  about  half  past  six  at  that  time, 
and  as  the  presence  of  enough  daylight  to  dis- 
cern a  man's  features  was  an  established  crite- 
rion by  which  to  determine  whether  the  act  was 
done  in  the  night-time,  within  the  meaning  of 
the  law  relating  to  burglary,  the  charge  of 
burglary  could  not  be  sustained.  People  v. 
Griffin,  19  Cal.  578;  Lewis  v.  State,  16  Conn. 
32.    See  also  Rex  v.  Kemp,  1  Leach  C.  C.  222. 

1.  Time  a  Question  for  Jury.  —  State  v.  Leaden, 
35  Conn.  515;  Waters  v.  State,  53  Ga.  567; 
People  v.  Taylor,  93  Mich.  638;  People  v.  Du- 
pree,  98  Mich.  26;  Peoples.  Edwards,  1  Wheel. 
Cr.  Cas.  (N.  Y.)  371;  Davis  v.  State,  3  Coldw. 
(Tenn.)  77.  See  also  People  v.  Burgess,  35 
Cal.  115;  Adams  v.  State,  31  Ohio  St.  462. 

In  State  v.  Whit,  4  Jones  L.  (N.  Car.)  349,  the 
court  said:  "  It  is  seen  that  a  part  of  the  defi- 
nition of  burglary  is  that  the  breaking  and  en- 
tering must  be  in  the  night-time,  and  this  must 
be  proved  by  the  state;  for  it  is  an  essential 
allegation  in  the  bill  of  indictment.  *  *  * 
On  the  part  of  the  state,  it  was  insisted  that 
as  the  prisoner  was  a  runaway  slave,  it  was  more 
likely  that  it  was  done  in  the  night,  as  he 
would  be  careful  of  showing  himself  in  the  day. 
This  may  be  so;  but  from  thence  the  law  can- 
not presume  the  fact.  And  when  the  law  does 
not  presume  the  existence  of  a  fact,  there  must 
be  proof,  direct  or  indirect,  before  the  jury  can 
rightfully  presume  it." 

Time  Shown  from  Circumstantial  Evidence.  — 
The  time,  however,  may  be  shown  by  circum- 
stantial evidence,  and  it  is  not  necessary  to 
show  that  the  entry  could  not  have  been  made 
in  the  daytime.  State  v.  Bancroft,  10  N.  H. 
105;  State  v.  Taylor,  37  La.  Ann.  40. 

Where  the  prosecuting  witness  testified  that 
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he  left  his  store  after  dark  one  night,  and  re- 
turning the  next  morning  before  sunrise  found 
it  had  been  broken  open  during  his  absence, 
it  was  held  that  the  evidence  raised  a  sufficient 
presumption  that  the  breaking  was  done  in  the 
night-time.  Houser  v.  State,  58  Ga.  78.  See 
also  Brown  v.  State,  59  Ga.  456. 

2.  Statutory  Modification  —  England.  —  Rex  v. 
Tandy,  1  C.  &  P.  297,  11  E.  C.  L.  398. 

California.  —  People  v.  Taggart,  43  Cal.  81. 

Georgia.  —  State  v.  Thompson,  R.  M.  Charlt. 
(Ga.)  80;  Williams  v.  State,  46  Ga.  212;  Waters 
v.  State,  53  Ga.  567;  Houser  v.  State,  58  Ga. 
79;  Brown  v.  State,  59  Ga.  456;  Ashton  v. 
State,  68  Ga.  25. 

Iowa.  — State  v.  Ruby,  61  Iowa  86;  State  v. 
Jordan,  87  Iowa  86. 

Massachusetts. — Com.  v.  Williams,  2  Cush. 
(Mass.)  582;  Com.  v.  Carrol,  8  Mass.  490. 

Michigan.  —  Hall  v.  People,  43  Mich.  417; 
People  v.  Bielfus,  59  Mich.  576;  People  v.  Tay- 
lor, 93  Mich.  638. 

Missouri. —  States.  Hutchinson,  in  Mo.  257. 

Ohio.  —  Methard  v.  State,  19  Ohio  St.  363. 

Pennsylvania.  — Com.  v.  Carson,  166  Pa.  St. 
179. 

Tennessee.  —  Davis  v.  State,  3  Coldw.  (Tenn.) 
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Texas.  —  Levine  v.  State,  22  Tex.  App.  683; 
Summers  v.  State,  9  Tex.  App.  396;  Lane  v. 
State,  (Tex.  Crim.  App.  1894)  28  S.  W.  Rep.  468; 
Smith  v.  State,  (Tex.  Crim.  App.  1895)  29  S.  W. 
Rep.  775. 

Breaking  and  Entering  in  Daytime.  —  In  Peo- 
ple v.  Barry,  94  Cal.  481,  it  was  held  that  a 
person  is  guilty  of  burglary,  under  the  Cali- 
fornia statute,  who  enters  a  store  for  the  pur- 
pose of  committing  larceny,  even  though  the 
entry  be  made  through  the  public  entrance 
during  business  hours. 

But  see  State  v.  Newbegin,  25  Me.  500,  where 
a  contrary  conclusion  was  reached,  although 
under  the  Maine  statute  the  same  acts  will  con- 
stitute the  offense  irrespective  of  light  or  dark- 
ness. 

In  North  Carolina  (under  statute  of  1S06,  c. 
6),  the  crime  of  breaking  a  dwelling-house  in 
the  daytime,  and  feloniously  taking  therefrom 
money,  goods,  or  chattels,  was  made  a  capital 
offense.    State  v.  Jim,  3  Murph.  (N.  Car.)  3. 

Statutory  Definitions  of  Night-time.  —  By  the 
New  York  Penal  Code,  §  500,  the  words  "  night- 
time "  include  the  period  between  sunset  and 
sunrise. 

In  the  Texas  Penal  Code,  art.  710,  relating 
to  burglary,  "  daytime  "  is  thus  denned:  "  By 
the  term  '  daytime  '  is  meant  any  time  of  the 
twenty-four  hours  from  thirty  minutes  before 
sunrise  until  thirty  minutes  after  sunset."  In 
accordance  with  this  definition  night-time  must 
be  construed  to  be  any  time  between  thirty 
minutes  after  sunset  and  thirty  minutes  before 
sunrise.  Laws  v.  State,  26  Tex.  App.  643. 
See  Trull  v.  Wilson,  9  Mass.  154. 
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time  being  in  the  degree  of  the  offense.1 
Intent 


5.  Intent.  —  To  constitute  burglary,  there  must  be  an  intent  to  commit 
some  felony  in  the  house,  otherwise  the  breaking  and  entering  will  amount  to 
a  trespass  only.  The  intent  must  be  either  proved  from  evidence  of  the 
actual  commission  of  the  felony,  or  implied  from  some  overt  act  if  the  felony 
is  not  actually  carried  out.3    The  felony  intended,  however,  may  be  one 


The  English  statute  defines  "  night-time  " 
thus:  For  the  purposes  of  this  act,  the  night 
shall  be  deemed  to  commence  at  nine  of  the 
clock  in  the  evening  of  each  day,  and  to  con- 
clude at  six  of  the  clock  in  the  morning  of  the 
succeeding  day.  24  &  25  Vict.,  c.  96,  §  1; 
Reg.  v.  Polly,  1  C.  &  K.  77,  47  E.  C.  L.  77. 

By  the  Massachusetts  statute,  "  night-time  " 
is  the  period  between  one  hour  after  sunset 
and  one  hour  before  sunrise  the  following 
morning.  Com.  v.  Williams,  2  Cush.  (Mass.) 
582. 

"  Night  season,"  as  the  term  is  used  in  the 
Ohio  statute,  means  that  period  of  time  between 
the  termination  of  daylight  in  the  evening  and 
the  earliest  dawn  State  v.  Long,  3  Ohio  Leg. 
N.  66. 

1.  Degrees  of  the  Offense.  —  Under  the  Iowa 
Code,  the  chief  distinction  between  burglary  in 
the  first  and  second  degrees  is  the  time  at  which 
the  offense  is  committed.  If  it  is  committed  at 
night,  it  is  burglary  in  the  first  degree,  and  if 
committed  in  the  daytime,  it  is  burglary  in 
the  second  degree.  State  v.  Frahm,  73  Iowa 
355;  State  v.  Jordan,  87  Iowa  86. 

In  Oregon  the  same  distinction  is  made  be- 
tween burglary  in  the  first  and  second  degrees 
as  in  Iowa.    State  v.  Mack,  20  Oregon  234. 

In  New  York,  burglary  in  the  third  degree 
consists,  among  other  things,  of  breaking  and 
entering  the  dwelling-house  of  another  in  the 
daytime,  under  such  circumstances  as  would 
have  constituted  the  offense  of  burglary  in  the 
second  degree  if  committed  in  the  night-time. 
Butler  v.  People,  4  Den.  (N.  Y.)  68.  See  also 
Burrows  v.  State,  84  lnd.  529;  Williams  v. 
State,  46  Ga.  212. 

The  Penal  Code  of  California,  §  459,  de- 
fines, generally,  the  crime  of  burglary;  and 
§  460,  of  the  same  code,  declares  that  any 
b  trglary  committed  in  the  night-time  is  bur- 
glary in  the  first  degree,  and  any  burglary 
committed  in  the  day-time  is  burglary  in 
the  second  degree.  People  v.  Barnhart,  59 
Cal.  381;  People  v.  Jefferson,  52  Cal.  452. 

In  Texas  the  statutory  definition  of  burglary 
comprises  three  distinct  offenses,  distinguished 
from  each  other  by  the  time  of  the  breaking 
and  entry  into  the  house;  first,  when  the  entry 
is  made  at  night  with  intent  to  commit  a  felony 
or  theft;  second,  when  the  entry  is  in  the  day- 
time and  the  party  remains  concealed  until 
night  with  intent  to  commit  a  felony  or  theft; 
and  third,  when  the  entry  is  made  in  the  day- 
time with  intent  to  commit  a  felony.  Conoly 
«\  State,  2  Tex.  App.  412. 

Burglary,  as  defined  in  Texas  Penal  Code, 
may  be  committed  by  methods  which  are  un- 
known to  the  common  law.  State  v.  Robert- 
son, 32  Tex.  159. 

2.  Felonious  Intent  Essential  Ingredient  of 
Offense.  —  Alabama.  —  Wicks  v.  State,  44  Ala. 
39S;  Barber  v.  State,  78  Ala.  19. 

Arkansas.  —  Shotwell  v.  State,  43  Ark.  345; 


Harvey  v.  State,  53  Ark.  425,  22  Am.  St. 
Rep.  229. 

California . —  People  v.  Garnett,  29  Cal.  622; 
People  v.  Jenkins,  16  Cal.  431;  People  v.  Soto, 
53  Cal.  415;  People  v.  Collins,  53  Cal.  185; 
People  v.  Phelan,  93  Cal.  in. 

Connecticut.  —  Wilson  v.  State,  24  Conn.  57. 

Delaware.  —  State  v.  Carter,  I  Houst.  Cr. 
Cas.  (Del.)  402;  State  v.  Carpenter,  1  Houst. 
Cr.  Cas.  (Del.)  367;  State  v.  Manluff,  1  Houst. 
Cr.  Cas.  (Del.)  208;  State  v.  Eaton,  3  Harr. 
(Del.)  554- 

Illinois.  —  Price  v.  People,  109  111.  109. 

lotva.  —  States.  Hayden,  45  Iowa  11;  State 
v.  Bell,  29  Iowa  316;  State  v.  Ridley,  48  Iowa 
37o. 

Kentucky.  —  Olive  v.  Com.,  5  Bush  (Ky.)  376. 

Louisiana.  —  State  v.  Meche,  42  La.  Ann. 
273;  State  v.  Ely,  35  La.  Ann.  895. 

Massachusetts. — Josslyn  v.  Com.,  6  Met. 
(Mass.)  236;  Com.  v.  Tuck,  20  Pick.  (Mass.) 
356;  Com.  v.  Hope,  22  Pick  (Mass.)  r. 

Missouri.  — State  v.  Hayes,  105  Mo.  76. 

Montana.  —  Territory  v.  Willard,  8  Mont.  328. 

Nebraska.  —  Winslow  v.  State,  26  Neb.  30S. 

Nevada.  —  State  -'.  Cowell,  12  Nev.  337. 

New  Hampshire.  —  Jones  v.  State,  11  N.  H. 
269;  State  v.  Squires,  11  N.  H.  37;  State  v. 
Ayer,  23  N.  H.  301. 

New  York.  —  People  v.  Marks,  4  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)  153. 

North  Carolina.  —  State  v.  Cody,  I  Winst.  L. 
(N.  Car.)  197. 

Pennsylvania.  —  Stoops  v.  Com.,  7  S.  &  R. 
(Pa.)  491,  10  Am.  Dec.  482. 

Rhode  Island.  —  State  v.  Colter,  6  R.  I.  195. 

Texas.  —  Hammons  v.  State,  29  Tex.  App. 
445  ;  Hamilton  v.  State,  11  Tex.  App.  116;  Allen 
v.  State,  18  Tex.  App.  120. 

Vermont.  —  State  v.  Brady,  14  Vt.  353. 
West  Virginia.  —  State  v.  Caddie,  35  W.  Va. 

73- 

Wisconsin. —  Neubrandt  v.  State,  53  Wis.  89. 

In  Wood  v.  State,  46  Ga.  322,  McKay,  J., 
delivering  the  opinion  of  the  court,  said :  "  The 
crime  of  burglary  consists  in  breaking,  etc., 
with  intent  to  commit  a  felony.  The  intent  is 
a  material  and  necessary  part  of  the  crime. 
Breaking  into  a  house  is  a  mere  trespass; 
stealing  from  a  house  is  larceny  from  the 
house.  But  to  make  the  offense  of  burglary, 
there  must  be  a  breaking  with  intent  to  com- 
mit a  felony  (now,  or  larceny).  The  crime  is 
complete,  though  no  felony  be  committed.  If 
the  intent  is  material,  it  is  necessary  to  allege 
it;  it  is  a  prime  ingredient  in  the  offense,  and 
an  indictment  fails  to  charge  the  offense  of 
burglary  unless  the  intent  of  the  breaking,  etc., 
be  set  forth."  See  also  State  -'.  McGraw,  87 
Mo.  161. 

It  has  been  held  in  California  that  one  who 
enters  a  room  of  a  house  with  burglarious  in- 
tent, enters  the  house  with  such  intent.  Peo- 
ple v.  Young,  65  Cal.  225. 
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created  by  statute,  as  well  as  one  which  existed  at  common  law.1    It  is  none 


Actual  Taking  of  Property  is  not  necessary 
where  the  breaking  and  entering  are  done  with 
intent  to  steal.  State  v.  Walshenberg,  3  Ohio 
Leg.  N.  53. 

Intention  Must  Be  to  Commit  Felony.  —  It  has 

been  held  in  Massachusetts  that  the  breaking 
and  entering  a  dwelling-house,  with  intent  to 
cut  off  an  ear  of  one  of  the  inmates,  is  not  bur- 
glary, since  to  cut  off  an  ear  is  not  a  felony  at 
common  law,  and  has  not  been  made  so  by 
any  statute.  Com.  v.  Newell,  7  Mass.  245. 
See  also  Com.  v.  Taylor,  5  Binn.  (Pa.)  281; 
Harvick  v.  State,  49  Ark.  514;  Shaefferz/.  State, 
(Ark.  1895),  32  S.  W.  Rep.  679. 

Where  a  servant,  who  was  entrusted  by  his 
master,  sold  goods  and  concealed  the  money  in 
the  house,  and  after  he  was  discharged  broke 
into  the  house  and  took  the  money  which  he 
had  so  concealed,  it  was  held  that  he  was  not 
guilty  of  burglary,  since  the  first  taking  of 
the  money  was  not  a  felony.  Wright's  Case, 
2  East  P.  C.  510;  Rex  v.  Dingley,  cited  in  2 
Leach  C.  C.  841. 

Intent  to  Commit  Adultery. —  In  State  v. 
Cooper,  16  Vt.  551,  where  the  accused  was 
found  guilty  of  burglary  on  an  indictment 
charging  the  breaking  and  entering  a  dwelling- 
house  in  the  night-time,  with  intent  to  commit 
adultery,  upon  motion,  judgment  was  arrested 
on  the  ground  that  adultery  is  not  a  felony  at 
common  law,  nor  by  the  statutes  of  Vermont. 
The  prisoner  was  not,  therefore,  guilty  of  bur- 
glary. See  also  Robinson  v.  State,  53  Md.  151, 
36  Am.  Rep.  399;  Colbert  v.  State,  91  Ga.  705. 
But  see  State  v.  Corliss,  85  Iowa  18,  where  it 
was  held  that  breaking  and  entering  a  dwell- 
ing-house, with  intent  to  commit  adultery,  is 
burglary  under  the  Iowa  Code.  See  also  Ash- 
ford  v.  State,  36  Neb.  38. 

Intent  to  Rescue  Goods  from  Excise  Officer.  — 
Where  goods  had  been  seized  as  contraband  by 
an  excise  officer,  and  his  house  was  entered  in 
the  night  and  the  goods  taken  away,  upon  an 
indictment  for  entering  his  house  with  intent 
to  steal  his  goods,  the  jury  found  that  the  pris- 
oners broke  and  entered  the  house  with  intent 
to  take  the  goods  on  behalf  of  the  person  who 
had  smuggled  them,  and,  upon  a  case  re- 
served, all  the  judges  were  of  opinion  that  the 
indictment  was  not  supported,  there  being  no 
intent  to  steal,  however  outrageous  the  con- 
duct of  the  prisoners  was  in  thus  endeavoring 
to  get  back  the  goods.  Rex  v.  Knight,  2  East 
P.  C.  510.  See  also  Dobbs'  Case,  2  East  P.  C. 
513;  Rex  v.  Holloway,  5  C.  &  P.  524,  24  E.  C. 
L.  438. 

Claim  of  Ownership.  —  Where  the  defense 
was,  that  the  breaking  and  entering  were 
made  with  no  criminal  intent,  but  in  good 
faith,  to  take  possession  of  the  property,  be- 
lieving it  to  be  the  property  of  the  defendant, 
it  was  held  competent  for  the  state  to  read  in 
rebuttal  the  record  of  a  proceeding  in  replevin 
for  the  property  in  a  justice's  court,  begun  by 
the  defendant  against  the  person  in  possession 
of  the  property,  from  which  it  appeared  that 
the  case  was  dismissed  for  want  of  prosecution. 
Charles  v.  State,  36  Fla.  691. 

Intent  to  Take  Property  for  Temporary  Use 
Only.  —  Where  the  evidence  showed  that  the  de- 
fendants broke  into  the  tool-house  of  a  railroad 
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company,  and  took  therefrom  a  hand  car, 
placed  it  on  the  track  and  propelled  themselves 
a  distance  of  twelve  miles,  then  removed  the 
car  from  the  rails  to  a  side  track,  and  there 
left  it,  it  was  held  th^t  this  evidence  was  in- 
sufficient to  show  that  the  breaking  into  the 
tool-house  was  with  intent  to  commit  larceny. 
For  it  is  a  well-established  rule  that  the  taking 
of  property  cannot  be  theft  if  done  with  the 
intent  of  using  it  temporarily,  without  intent  to 
appropriate  or  convert  it  permanently  to  the 
use  of  the  taker.  State  v.  Ryan,  12  Nev.  401, 
28  Am.  Rep.  802.  See  also  Wilson  v.  State,  18 
Tex.  App.  270,  51  Am.  Rep.  309. 

Breaking  by  Two  Persons,  One  with  and  One 
without  Felonious  Intent.  —  Where  two  persons 
break  into  a  house,  one  with  intent  to  commit 
a  felony,  and  the  other  with  an  innocent  pur- 
pose, the  party  intending  to  commit  a  felony 
is  guilty  without  reference  to  the  secret  pur- 
pose which  the  other  party  may  have  had. 
Gale  v.  State,  13  Lea  (Tenn.)  489. 

And  if  two  persons  enter  a  house,  one  with 
a  felonious  intent,  and  the  other  having  no- 
such  intent,  the  latter  should  be  acquitted. 
State  v.  Carroll,  13  Mont.  246. 

The  Intent  Not  an  Ingredient  of  the  Crime,  in 
Ohio.  —  The  Ohio  statute  (29  Ohio  Laws  144) 
prescribes  the  punishment  ior  breaking  and 
entering  a  mansion  house  in  the  night  season, 
in  which  any  person  shall  reside  or  dwell,  and. 
committing,  or  attempting  to  commit,  any  per- 
sonal violence  or  abuse.  The  intent  with 
which  the  party  enters  forms  no  ingredient  of 
the  offense  under  that  statute.  Forsythe  v. 
State,  6  Ohio  20. 

Burglarious  Intent  Presumed  —  Washington.  — 
Section  47  of  the  Penal  Code  of  Washington 
provides  that  the  presumption  of  criminal  in- 
tent shall  follow  the  proof  of  unlawful  entry, 
but  this  is  a  rebuttable  presumption.  State  v. 
Anderson,  5  Wash.  350.  See  also  Linbeck  v. 
State,  1  Wash.  336. 

The  Intent  Must  Co-exist  with  the  Breaking  and 
Entering.  —  In  order  to  constitute  burglary, 
the  intent  to  commit  a  felony  must  exist  at 
the  very  time  the  house  is  broken  and  entered. 
In  Harris  v.  State,  20  Tex.  App.  652,  it 
was  held  that  when  an  indictment  for  burglary 
alleged  the  intent  to  have  been  to  commit  the 
crime  of  theft,  the  trial  court  erred  in  omitting 
and  refusing  a  charge  to  the  effect  that  if  the 
accused  first  conceived  the  intent  to  steal  after 
entering  the  house,  he  should  be  acquitted. 
In  Lowder  v.  State,  63  Ala.  143,  35  Am.  Rep. 
9,  it  was  held  that  an  office  boy  of  an  attor- 
ney, entrusted  with  the  key  to  the  office,  might 
be  convicted  of  burglary,  under  the  Alabama 
Code,  if  he  entered  the  office  at  night,  by 
means  of  the  key,  with  the  intention  at  the 
time  of  stealing  his  employer's  money;  but  if 
it  was  his  custom  to  sleep  in  the  office,  with 
his  master's  permission,  or  without  his  objec- 
tion, and  he  entered  with  the  intention  of 
going  to  bed  only,  but  afterwards  formed  the 
design  of  stealing  the  money,  and  attempted 
to  do  so,  he  could  not  be  convicted  of  bur- 
glary. See  also  Jackson  v.  State,  102  Ala.  167; 
State  v.  Shores,  31  W.  Va.  491,  t3  Am.  St. 
Rep.  875;  People  v.  Kennedy,  55  Cal.  201. 

1.  1   Hawk.    P.  C.  c.  38.  §  38;   4  Black. 
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the  less  burglary  because  the  felony  which  is  intended  is  not  perpetrated.1 
By  statute,  in  several  states,  the  crime  will  be  burglary  if  the  breaking  and 
entry  be  done  with  intent  to  commit  petit  larceny.* 

HI.  EVIDENCE  —  Possession  of  Stolen  Property. —  It  may  be  stated  as  a  general 
rule  that  the  mere  possession  of  stolen  property  without  other  evidence  of 
guilt  is  not  regarded  as  prima  facie  evidence  of  burglary.3    But  it  is  other- 


Com.  228;  2  Russ.  on  Cr.  (9th  ed.)  43;  3 
Chitty  Cr.  Law  (5th  Am.  ed.)  1109.  See  Short 
v.  State,  63  Ind.  376. 

1.  Commission  of  the  Felony  Not  Essential. — 

Dodd  v.  State,  33  Ark.  517;  Olive  v.  Com.,  5 
Bush  (Ky.)  376;  State  v.  Brady,  14  Vt.  353; 
Territory  v.  Fox,  3  Mont.  440;  People  v.  Ur- 
quidas,  96  Cal.  239;  People  v.  Shaber,  32  Cal. 
36;  Spencer  v.  State,  13  Ohio  401.  See  also 
Stinnett  v.  State,  32  Tex.  Crim.  Rep.  527. 

In  State  v.  Beal,  37  Ohio  St.  108,  41  Am. 
Rep.  490,  it  was  held  that  where  the  accused 
broke  and  entered  a  building  in  the  night  with 
intent  to  steal  money  from  a  safe,  the  fact  that 
there  was  no  money  deposited  in  the  safe  was 
immaterial;  that  he  was  guilty  of  burglary, 
the  offense  being  complete,  whether  the  intent 
was  executed  or  not. 

In  Burke  v.  State,  5  Tex.  App.  74,  it  was 
held  that  while  under  an  indictment  for  assault 
with  intent  to  commit  rape,  the  corporeal,  per- 
sonal presence  of  the  female  at  the  time  and 
place  of  the  assault  would  be  indispensable,  it 
is  not  so  under  an  indictment  for  burglarious 
entry  with  intent  to  commit  rape;  because 
the  evidence  may  show  the  intent  in  forcing 
the  entry  into  the  house,  and  since  the  intent 
constitutes  the  gist  of  the  offense,  the  actual 
presence  of  the  female  is  immaterial. 

It  was  held  in  Harvick  v.  State,  49  Ark.  514, 
that  to  constitute  burglary  a  house  or  other 
building  must  be  broken  or  entered  in  the 
night-time  with  intent  to  commit  a  felony. 
But  one  who  enters  a  building  with  intent  to 
steal  from  a  safe  therein  all  the  money  it  con- 
tains, without  knowing  how  much  there  is,  is 
guilty  of  burglary,  although  the  safe  contains 
less  than  ten  dollars,  and  the  stealing  of  that 
sum,  or  less  than  that  sum,  is  by  statute  a 
misdemeanor. 

If  a  man  breaks  and  enters  into  a  dwelling- 
"house  by  night,  with  intent  to  commit  a  felony, 
the  crime  of  burglary  is  committed,  even 
though,  after  entering  the  house,  he  desists 
from  the  attempt  to  commit  the  felony, 
through  fear,  or  because  he  is  resisted.  State 
v.  McDaniel,  8  Winst.  (N.  Car.)  249. 

2.  Penal  Code  of  California,  §  459;  People 
v.  Stickman,  34  Cal.  242;  People  v.  Nelson, 
58  Cal.  104;  People  v.  Urquidas,  96  Cal.  239; 
Shepherd  v.  State,  42  Tex.  501;  Conoly  v. 
State,  2  Tex.  App.  412;  Simms  v.  State,  2  Tex. 
App.  no;  Linbeck  v.  State,  1  Wash.  336; 
State  v.  Meadows,  22  W.  Va.  766;  Hall  v. 
State,  48  Wis.  688. 

3.  Possession  of  Stolen  Property.  —  Alabama.  — 
White  v.  State,  72  Ala.  195. 

California.  —  People  v.  Noregea,  48  Cal. 
123;  People  v.  Beaver,  49  Cal.  57;  People  v. 
Ah  Sing,  59  Cal.  400;  People  v.  Hannon,  85 
Cal.  374;  People  v.  Flynn,  73  Cal.  511. 

Iowa.  —  State  v.  Reid,  20  Iowa  413;  State  v. 
Shaffer,  59  Iowa  290;  State  v.  Tilton,  63  Iowa 
117;  State  v.  Jennings,  79  Iowa  513. 
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Michigan.  —  People  v.  Gordon,  40  Mich.  716. 
Nevada.  —  State  v.  Jones,  19  Nev.  365. 
New  Hampshire.  —  State  v.  Hodge,  50  N.  H. 
510. 

New  York.  —  People  v.  Frazier,  2  Wheel.  Cr. 
Cas.  (N.  Y.)  55;  Davis  v.  People,  1  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)  447;  Jones  v. 
People,  6  Park.  Cr.  Rep.  (N.  Y.  Supreme 
Ct.)  126. 

North  Carolina.  —  State  v.  Graves,  72  N. 
Car.  482. 

Utah.  —  People  v.  Hart,  10  Utah  204,  citing 
2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  693. 

Virginia.  —  Taliaferro  v.  Com.,  77  Va.  411. 

West  Virginia.  —  State  v.  Reece,  27  W.  Va. 
375- 

Wisconsin. —  Ingalls  v.  State,  48  Wis.  647; 
Ryan  v.  State,  83  Wis.  486. 

See  also  Fuller  v.  State,  48  Ala.  273;  People 
v.  Mitchell,  55  Cal.  236;  Stuart  v.  People,  42 
Mich.  255;  Frank  v.  State,  39  Miss.  705 ;  Stokes 
v.  State,  58  Miss.  677;  Ayres  v.  State,  21  Tex. 
App.  399;  Walker  v.  Com.,  28  Gratt.  (Va.)  969; 
Gravely  v.  Com.,  86  Va.  396;  Porterfield  v. 
Com.  (Va.  1895)  22  S.  E.  Rep.  352. 

But  see  Com.  v.  Millard,  I  Mass.  6;  People 
v.  Sansome,  98  Cal.  235. 

Where  burglary  is  connected  with  a  larceny, 
the  mere  possession  of  stolen  goods  without 
any  other  evidence  of  guilt  ought  not  to  be 
regarded  as  prima  facie  or  presumptive  evi- 
dence of  the  burglary.  There  should  be  some 
other  evidence  of  guilty  conduct,  besides  the 
bare  possession  of  the  stolen  property,  before 
the  presumption  of  burglary  is  added  to  that 
of  larceny.  Davis  v.  People,  1  Park.  Cr.  Rep. 
(N.  Y.  Supreme  Ct.)  447;  Jackson  v.  State,  28 
Tex.  App.  143,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  694. 

In  Metz  v.  State,  46  Neb.  547,  it  is  held  that 
the  fact  that  a  building  was  burglariously  en- 
tered, and  property  taken  therefrom  was  shortly 
afterwards  found  in  the  exclusive  possession 
of  the  defendant,  did  not,  without  more,  raise 
a  presumption  of  law  that  he  was  guilty  of  the 
crime  of  burglary.  The  inference  to  be  drawn 
from  such  circumstances  is  for  the  jury  alone, 
when  considered  in  connection  with  all  the 
other  facts  proven. 

In  Brooks  v.  State,  96  Ga.  353,  it  is  held  that 
no  presumption  of  guilt  arises  from  the  mere 
possession  by  the  accused  of  goods  alleged  to 
have  been  stolen  from  the  premises  at  the 
time  of  the  commission  of  the  burglary,  unless 
it  is  shown  that  the  goods  were  in  fact  stolen 
therefrom,  and  that  the  accused  was  found  re- 
cently thereafter  in  the  possession  of  them; 
and  that  a  charge  of  the  court  upon  this  phase 
of  the  case  which  omits  entirely  either  or  both 
of  these  elements  is  erroneous. 

The  presumption  of  guilt  which  arises  in  the 
case  of  larceny  from  the  possession  of  goods 
recently  stolen,  does  not  apply  with  equal 
force  to  the  crime  of  burglary  with  intent  to 
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steal.  Such  possession  is  evidence  tending  to 
show  that  the  defendant  committed  the  bur- 
glary, but  is  not  of  itself  sufficient,  even  if 
unexplained,  to  warrant  conviction.  State  v. 
Shaffer,  59  Iowa  290. 

It  is  for  the  jury  to  determine  what  weight 
and  effect  should  be  given  to  the  circumstance 
that  the  defendant,  shortly  after  the  burglary 
charged,  was  in  possession  of  goods  which 
were  taken  from  the  building  burglarized. 
Whitmann  v.  State,  42  Neb.  841. 

But  in  Missouri  the  presumption  of  guilt 
from  the  recent  possession  of  stolen  property 
is  not  confined  to  cases  of  theft,  nor  to  any 
class  or  species  of  felony,  but  is  applied  even 
in  cases  where  the  highest  penalties  are  in- 
flicted. State  v.  Babb,  76  Mo.  501;  State  v. 
Wheeler,  79  Mo.  366;  State  v.  Warford,  106 
Mo.  55;  State  v.  Owsley,  111  Mo.  450;  State  v. 
Moore,  117  Mo.  395.  See  also  State  v.  Owens, 
79  Mo.  619;  State  v.  Butterfield,  75  Mo.  297; 
State  v.  Kennedy,  88  Mo.  341. 

Burglary  and  Larceny  Committed  by  Same  Per- 
son and  at  Same  Time.  —  Where  the  evidence 
shows  that  burglary  and  larceny  were  com- 
mitted by  the  same  person,  at  the  same  time, 
and  the  goods  stolen  at  the  time  of  the  bur- 
glary were  found  in  the  possession  of  the  ac- 
cused, shortly  after  the  occurrence,  it  is  prima 
facie  evidence  that  he  is  guilty  of  both  offenses. 
State  v.  Frahm,  73  Iowa  355;  State  v.  Rivers, 
68  Iowa  611;  Smith  v.  People,  115  111.  17; 
Langford  v.  People,  134  111.  444;  Magee  v. 
People,  139  111.  138;  People  v.  Wood,  99  Mich. 
620.  See  also  State  v.  Golden,  49  Iowa  48; 
State  v.  Yohe,  87  Iowa  33;  State  v.  La  Grange, 
(Iowa  1895)  62  N.  W.  Rep.  664.  But  see 
Methard  v.  State,  19  Ohio  St.  363. 

For  a  Further  Discussion  of  this  subject,  see 
the  title  Larceny. 

In  State  v.  Conway,  56  Kan.  682,  it  is  held 
that  under  certain  circumstances,  when  bur- 
glary and  larceny  are  charged,  the  possession 
of  stolen  property  recently  after  the  theft  may 
be  some  evidence  of  burglary  against  the  pos- 
sessor, but  that  generally  an  instruction  as  to 
the  prima  facie  evidence  of  guilt  arising  from 
such  possession  should  be  limited  to  the 
larceny. 

1.  Indicatory  Evidence  on  Collateral  Points.  — 

Alabama.  —  England  v.  State,  89  Ala.  76; 
Hicks  v.  State,  99  Ala.  169. 

Arkansas.  —  Dodd  v.  State,  33  Ark.  517. 

California.  —  People  v.  Hannon,  85  Cal.  374; 
People  v.  Jochinsky,  106  Cal.  638. 

Florida.  —  Rimes  v.  State,  (Fla.  1895)  18  So. 
Rep.  114. 

Georgia.  —  Billinglea  v.  State,  56  Ga.  686; 
Brown  v.  State,  61  Ga.  311 ;  Smith  v.  State,  62 
Ga.  663;  Wilkerson  z>.  State,  73  Ga.  799; 
Eubanks  v.  State,  82  Ga.  62;  Mangham  v. 
State,  87  Ga.  549. 

Illinois.  —  Langford  v.  People,  134  111.  444. 

Kentucky.  —  Cox  v.  Com.,  (Ky.  1888)  9  S.  W. 
Rep.  804. 

Massachusetts.  —  Com.  v.  McGorty,  114 
Mass.  299. 

Michigan.  —  Stuart  v.  People,  42  Mich.  261. 
Mississippi.  —  Frank  v.  State,  39  Miss.  705. 
Ohio.  —  Breese  v.  State,  12  Ohio  St.  146,  80 


Am.  Dec.  340;  Methard  v.  State,  19  Ohio  St. 

Texas.  —  Payne  v.  State,  21  Tex.  App.  184; 
Jackson  v.  State,  28  Tex.  App.  143,  citing  2 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  694; 
Christian  v.  State,  (Tex.  Crim.  App.  1893)  21 
S.  W.  Rep.  252;  Prince  v.  State,  44  Tex.  480; 
McKinney  v.  State,  (Tex.  Crim.  App.  1895)  29 
S.  W.  Rep.  271. 

Virginia.  —  Gravely  v.  Com.,  86  Va.  396. 

Washington.  —  State  v.  Munson,  7  Wash.  239. 

Wisconsin. —  Neubrant  v.  State,  53  Wis.  S9; 
Ryan  v.  State,  83  Wis.  486. 

See  also  Tilly  v.  State,  21  Fla.  242;  Com.  vr 
Chilson,  2  Cush.  (Mass.)  15;  People  v.  Block, 
(Supeme  Ct.)  39  N.  Y.  St.  Rep.  477. 

Possession  of  Goods  Coupled  with  Other  Crimi- 
nating Circumstances.  —  Where  the  evidence 
established  a  series  of  house-breakings,  occur- 
ring about  the  same  time,  and  all  the  property 
taken  was  discovered  shortly  afterwards  in  the 
possession  of  the  accused,  and  the  accounts  he 
gave  as  to  how  it  had  come  into  his  possession 
were  conflicting,  and  it  was  proven  that  he 
sold  part  of  the  property  at  an  inadequate 
price,  and  that  he  was  actually  seen  in  one  of 
the  buildings  burglarized,  it  was  held  that 
there  was  sufficient  evidence  to  sustain  a  ver- 
dict of  guilty  of  burglarv.  Johnson  v.  Com. 
(Ky.  1891)  15  S.  W.  Rep.  671. 

Possession  of  Large  Sum  of  Money  Shortly  After 
the  Burglary. —  Where  it  appeared  that  when 
the  defendant  was  arrested  he  called  his- 
alleged  confederate  to  him  and  handed  him 
something,  and  said  to  him,  "  Give  that  to  my 
wife,"  and  that  he  told  the  officer  who  arrested 
him  that  he  was  on  his  way  to  the  bank  when 
he  was  arrested,  the  prosecution  was  permitted 
to  prove  (for  the  purpose  of  showing  that 
shortly  after  the  burglary  the  prisoner  was  in 
possession  of  a  large  sum  of  money,  which  the 
jury  might  infer  was  the  proceeds  of  the  crime, 
and  that  upon  being  arrested  he  attempted  to- 
rid  himself  of  it),  that  on  the  night  of  the  de- 
fendant's arrest  his  paramour  deposited  a  large 
sum  of  money  with  the  cashier  of  the  firm  by 
whom  she  was  employed,  which  she  had  never 
returned  to  claim.  People  v.  Wilson,  7  N.  Y. 
App.  Div.  326. 

Onus  of  Explanation  Cast  upon  Accused.  —  1 1 
was  held  in  Neal  v.  State,  53  Ala.  465,  that  the 
possession  of  goods,  recently  after  a  burglary, 
which  were  stolen  in  the  commission  of  the 
offense,  devolves  on  the  possessor  the  onus  of 
explaining  the  possession,  if  he  would  neu- 
tralize the  unfavorable  presumption  the  law 
raises.  See  also  Dodson  v.  State,  86  Ala.  60; 
Murray  v.  State,  48  Ala.  675;  Crawford  v. 
State,  44  Ala.  45;  Cooper  v.  State,  87  Ala.  135; 
People  v.  Abbott,  101  Cal.  645;  Phillips  v. 
State,  56  Ga.  28. 

Possession  Must  Be  Recent. —  In  White  v. 
State,  72  Ala.  195,  Somerville,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said:  "  It  is  not 
every  or  any  possession  of  stolen  goods  by  a 
party  which  will  authorize  the  inference  of  his 
complicitv  in  the  crime  of  larceny  or  burglary: 
nor,  in  fact,  every  such  unexplained  posses- 
sion, although  it  may  be  exclusive  as  opposed 
to  the  idea  of  a  joint  possession  with  others. 
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Proof  of  Time.  —  At  common  law,  and 

Another  element  is  necessary  in  order  to  con- 
stitute a  guilty  possession.  It  must  be  recent, 
or  soon  after  the  commission  of  the  offense  to 
which  it  has  reference.  *  *  *  What  is 
meant  by  '  recent  '  is  incapable  of  exact  or 
precise  definition,  and  the  term  has  been  said  to 
vary,'  within  a  certain  range,  with  the  condi- 
tions of  each  particular  case.'  Wharton  Cr. 
Ev.,§  759.  There  are  cases,  no  doubt,  so  clear 
in  nature  and  undisputed  in  facts  as  that  the 
court  could  pronounce  the  possession  recent  as 
matter  of  law;  but  the  question  is  usually 
one  of  fact  for  the  determination  of  the  jury." 
See  also  Wynn  v.  State,  81  Ga.  744;  Grimes  v. 
State,  77  Ga.  762,  4  Am.  St.  Rep.  112;  Davis  v. 
State,  76  Ga.  16;  Harrison  v.  State,  74  Ga.  801; 
Lundy  v.  State,  71  Ga.  360;  Bryan  v.  State,  62 
Ga.  179;  Tarver  v.  State,  95  Ga.  222;  Mang- 
ham  v.  State,  87  Ga.  549;  State  v.  Scott,  109 
Mo.  226. 

Possession  Must  Be  Personal  and  Exclusive.  —  In 

Texas,  to  warrant  an  inference  of  guilt  of  theft 
from  the  circumstance  of  possession  of  recently 
stolen  property,  such  possession  must  be  per- 
sonal and  exclusive,  must  be  unexplained,  and 
must  involve  a  distinct  and  conscious  assertion 
of  property  by  the  defendant.  Field  v.  State, 
24  Tex.  App.  422;  Jackson  v.  State,  28  Tex. 
App.  143.  See  also  Shropshire  v.  State,  69  Ga. 
273- 

Although  it  is  a  sound  proposition  of  law 
that  the  mere  possession  by  a  person  of  stolen 
goods,  taken  on  the  occasion  of  a  burglary, — 
that  is,  possession  alone  without  any  other 
facts  indicative  of  guilt, —  is  not  prima  facie 
evidence  that  such  person  committed  the  bur- 
glary; yet,  where  the  prisoner  was  shown  to 
have  been  in  the  vicinity  of  the  burglary  just 
prior  to  the  act,  and  to  have  left  there  under 
circumstances  of  some  suspicion,  and  the  evi- 
dence tended  to  show  that  he  was  soon  after- 
wards in  possession  of  some  of  the  property 
taken  from  the  safe  at  the  time  of  the  bur- 
glary, and  it  is  further  shown  that  he  prevari- 
cated in  regard  to  it,  and  made  false  state- 
ments of  the  manner  in  which  the  property 
had  come  into  his  possession,  it  was  held,  that 
in  this  condition  of  the  case,  possession  of  the 
stolen  property  by  the  prisoner,  unexplained, 
was  prima  facie  evidence  on  which  to  convict 
him  of  burglary.  Knickerbockers.  People,  57 
Barb.  (N.  Y.)  365,  a/firmed  43  N.  Y.  177. 

Evidence  that  stolen  goods  were  found  in 
the  drawer  of  a  bureau  containing  the  defen- 
dant's clothing,  in  his  bedroom,  is  sufficient 
to  show  exclusive  possession  of  the  goods  by 
the  defendant,  notwithstanding  other  parties 
occupied  the  room  with  him.  People  v.  Wil- 
son, 7  N.  Y.  App.  Div.  326. 

Illustrations  —  Sufficiency  of  Evidence.  —  On  a 
trial  for  burglary,  where  it  appeared  that  the 
accused  was  arrested  early  in  the  morning 
coming  out  of  an  alley  in  the  rear  of  a  saloon, 
which  had  been  burglarized,  and  there  was 
found  upon  his  person  money  corresponding 
in  kind  with  that  stolen  from  a  till  in  the 
saloon,  and  the  accused  failed  to  satisfactorily 
explain  his  presence  in  the  alley,  but  stated 
that  he  obtained  the  Canadian  money  in 
Canada  some  time  before,  and  the  small 
change  the  preceding  night  in  a  cigar  store 


nder  those  statutes  where  the  time  still 

where  he  had  been  at  work,  but  summoned  no 
witnesses  to  corroborate  his  testimony  although 
he  testified  that  he  was  aware  that  he  was  to 
be  tried  on  the  charge  of  burglary  and  could 
have  procured  the  attendance  of  such  wit- 
nesses, it  was  held  that  a  judgment  of  convic- 
tion for  burglary  should  not  be  disturbed. 
Mooney  v.  State,  2  Wash.  487. 

The  corpus  delicti  having  been  established, 
the  testimony  of  an  accomplice  is  sufficiently 
corroborated  to  warrant  a  conviction  for  bur- 
glary by  other  evidence  proving  that,  two  days 
after  the  burglary  was  committed,  the  prisoner 
was  found  in  possession  of  goods  which  had 
been  in  the  premises  burglarized,  the  prisoner 
not  being  able  to  satisfactorily  explain  their 
possession,  and  the  jury  being  convinced  from 
the  whole  evidence  that  the  prisoner  was  guilty. 
Boswell  v.  State,  92  Ga.  581. 

Upon  the  trial  of  the  accused  for  burglary, 
where  a  merchant  testified  that  while  he  was 
going  to  his  business  one  morning  he  noticed 
a  broken  window  in  the  store  burglarized, 
and  a  vacant  place  from  which  goods  had  been 
abstracted,  and  that  shortly  afterwards  the 
accused  and  several  others  came  to  his  store 
and  offered  shirts,  trousers,  and  suspenders  for 
sale,  which  he  purchased;  and  the  owner  of 
the  store  burglarized  afterwards  identified  the 
goods  as  those  stolen  from  him  at  the  time  of 
the  burglary,  it  was  held  that  the  evidence 
was  sufficient  to  sustain  a  conviction  upon  the 
charge  of  burglary.  Trent  v.  State,  31  Tex. 
Crim.  Rep.  251. 

Where  tracks  were  found  leading  directly 
from  the  window  of  a  house  burglarized  to  the 
house  of  the  accused,  which  tracks  several  wit- 
nesses testified  were  the  tracks  of  the  accused, 
and  where  the  stolen  property  was  found  in 
the  house  of  the  accused,  in  a  trunk  belonging 
to  his  sister,  no  attempt  being  made  to  explain 
how  it  came  into  her  possession,  and  where 
witnesses  testified  that  they  had  seen  the  ac- 
cused in  the  neighborhood  about  the  time  the 
burglary  was  committed,  the  court  held  that 
there  was  sufficient  evidence  to  sustain  the  ver- 
dict of  guilty.     Harris  v.  State,  84  Ga.  269. 

Where  the  evidence  established  that  a  bur- 
glary had  been  committed,  and  that  a  pistol  was 
stolen  at  the  time  of  the  commission  of  such 
burglary,  and  that  said  pistol  was  thereafter 
found  in  the  possession  of  the  accused,  it  not 
appearing  from  the  evidence  how  said  pistol 
came  into  the  possession  of  the  prisoner  other- 
wise than  by  such  burglary  or  stealing,  it  was 
held  that  the  fact  that  he  failed  to  account  for 
the  recent  possession  of  the  pistol  would  war- 
rant the  jury  in  finding  him  guilty  of  bur- 
glary.   Harris  v.  State,  61  Miss.  304. 

Failure  to  Trace  Stolen  Goods  to  Accused.  — 
Where  burglary  has  been  committed  and  money 
and  other  property  taken,  it  is  not  indispensa- 
ble to  the  conviction  of  one  accused  of  the 
crime  to  trace  the  fruits  of  the  crime  to  his 
possession.  Convictions  of  this  kind  are  fre- 
quently sustained  without  such  evidence,  es- 
pecially when  the  criminating  evidence  is 
strong.  Garrity  v.  People,  107  111.  162.  Sec 
also  Goldsmith  v.  State,  32  Tex.  Crim.  Rep. 
112. 

Evidence  of  Possession  of  Stolen  Goods  Admissible. 
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remains  an  element  of  the  offense  of 

—  On  a  trial  for  burglary,  evidence  that 
the  stolen  goods  were  discovered  in  the  trunk 
of  the  defendant's  wife,  who  was  living  with 
him  at  the  time  of  the  burglary,  was  held  to  be 
admissible,  although  the  goods  were  discovered 
after  he  had  been  arrested  on  the  charge. 
Medicus  v.  State,  (Tex.  Crim.  App.  1893)  22 
S.  W.  Rep.  878.  See  also  Hicks  v.  State,  99 
Ala.  169;  Randolphs.  State,  100 Ala.  139;  Com. 
v.  Parmenter,  101  Mass.  211. 

A  witness  in  whose  possession  one  of  the 
stolen  articles  was  found  may  describe  the 
man  from  whom  he  purchased  it,  and  also 
state  what  the  vendor  said  to  him  at  the  time, 
where  the  prosecution  claims  that  such  man 
was  the  defendant.  Ryan  v.  State,  83  Wis. 
4S6. 

Evidence  is  admissible  that  articles  which, 
on  the  night  of  the  burglary,  were  in  the  house 
burglarized,  were  found  in  the  possession  of 
the  defendant  on  the  following  morning, 
several  miles  from  the  place  where  the  crime 
•was  committed.  People  v.  Lowrey,  70  Cal. 
193.  See  also  People  v.  Carroll,  54  Mich.  334; 
"Wright  v.  Com.,  82  Va.  183. 

The  state  may  show  by  the  officer  who  made 
the  arrest  that  part  of  the  property  stolen  was 
found  upon  the  person  of  one  who  had  already 
pleaded  guilty,  and  the  balance  upon  the  de- 
fendant, as  such  testimony  tends  to  connect  the 
defendant  with  the  crime.  State  v.  Harrison, 
66  Vt.  523. 

Harmless  Error.  —  In  Webb  v.  Com.,  (Ky. 
1896)  35  S.  W.  Rep.  1038,  the  defendant  as  a 
witness  admitted  that  he  stole  certain  articles 
at  the  time  charged,  and  also  that  he  entered 
the  building  in  the  manner  charged.  It  was 
held  to  be  harmless  error  to  admit  evidence  of 
the  loss  of  articles  not  stolen  at  the  time  of  the 
burglary  and  of  tracing  them  to  the  defendant's 
possession. 

Production  of  Stolen  Goods  on  Trial.  —  On  the 

trial  of  the  defendant  for  burglary,  the  garment 
alleged  to  have  been  stolen  at  the  time  of  the 
burglary,  and  worn  by  the  defendant  when  ar- 
rested, was  held  to  be  admissible  in  evidence, 
for  the  purpose  of  comparing  it  with  another 
garment  purchased  by  the  owner  of  the  house 
burglarized  at  the  same  time  as  the  stolen  gar- 
ment, both  being  of  particular  make  and  pat- 
tern, with  certain  numbers  stamped  thereon. 
Woodruff  v.  State,  (Tex.  Crim.  App.  1892)  20 
S.  W.  Rep.  573.  See  also  Walker  v.  State,  97 
Ala.  85. 

On  the  trial  of  the  defendant  on  an  indict- 
ment for  burglary  of  a  photograph  gallery, 
there  was  found  in  his  possession  a  lens  which 
had  been  stolen  from  a  gallery  in  another 
town,  and  it  was  proven  that  the  defendant 
was  in  this  gallery  the  day  before  it  was  bur- 
glarized, and  made  inquiry  in  regard  to  the 
business  of  photography.  It  was  held  that  this 
evidence  was  admissible  as  tending  to  disprove 
the  reasonableness  of  the  defendant's  explana- 
tion of  his  possession  of  the  property  taken 
from  the  photograph  gallery  for  the  burglary 
of  which  he  was  indicted.  Kelley  v.  State,  31 
Tex.  Crim.  Rep.  211.  See  also  State  v.  Robin- 
son, 35  S.  Car.  340. 

In  People  v.  Van  Dam,  (Mich.  1895)  65  N. 
W.  Rep.  277,  on  a  trial  for  breaking  into  a  store 


urglary,  it  must  be  proven  beyond  a 

in  the  night-time  with  intent  to  commit  larceny, 
the  indictment  also  containing  a  count  for  lar- 
ceny, certain  bottles  brought  from  the  store  at 
the  time  of  trial  were  held  to  be  admissible  for 
the  purpose  of  identifying  similar  bottles  found 
in  the  accused's  house  after  the  burglary. 

In  Mann  v.  State,  27  Tex.  App.  580,  two  of 
the  articles  taken  from  the  house  burglarized 
were  described  in  the  indictment  as  a  "Cana- 
dian quarter  of  a  dollar  coin  and  a  Mexican 
quarter  of  a  dollar  coin."  The  state  produced 
two  such  coins  in  evidence,  and  the  court  ad- 
mitted the  testimony  of  an  officer  to  the  effect 
that  they  looked  like  corns  which  he  got  from 
unknown  parties  after  the  arrest  of  the  defend- 
ant; that  he  did  not  know  from  whom  he  got 
them,  and  that  he  did  not  get  them,  nor  coins 
like  them,  from  the  defendant.  This  evidence 
was  held  to  have  been  erroneously  admitted, 
as  it  in  no  wise  traced  the  coins  to  the  defend- 
ant's possession. 

In  Crane  v.  State,  (Ala.  1896)20  So.  Rep.  590, 
evidence  that  the  owner  of  the  store  burglar- 
ized exhibited  to  certain  parties  specimens 
of  goods  taken  therefrom,  and  that  the  said 
parties  subsequently  found  similar  goods  on 
the  defendant's  premises,  was  held  to  be  im- 
material on  the  question  of  the  identity  of  the 
goods  found  with  those  stolen. 

Evidence  Explanatory  of  Possession  of  Property 
Admissible.  —  Where  prisoners  were  indicted 
for  burglary,  the  prosecution  relied  upon  their 
possession  of  recently  stolen  property,  coupled 
with  their  confession,  to  convict.  One  defend- 
ant set  up  as  a  defense  the  purchase  of  the 
goods.  The  court  held  that  the  question  of 
such  purchase  was  proper,  and  should  have 
been  submitted  to  the  jury.  Hays  v.  State,  30 
Tex.  App.  472.  See  also  People  v.  Dowling,  84 
N.  Y.  478;  Threadgill  v.  State,  32  Tex.  Crim. 
Rep.  451;  Bond  v.  State,  23  Tex.  App.  180; 
Shuler  v.  State,  23  Tex.  App.  182;  Henderson 
v.  State,  70  Ala.  23,  45  Am.  Rep.  72;  Epson  v. 
State,  29  Tex.  App.  607;  Grantham  v.  State, 
95  Ga.  459;  Tarver  v.  State,  95  Ga.  222. 

Explanation  of  Possession  —  Burden  of  Proof.  — 
The  explanation  of  a  defendant  when  first 
found  in  possession  of  stolen  property,  if  rea- 
sonable, imposes  upon  the  state  the  burden  of 
proving  its  falsity.  Ross  v.  State,  16  Tex. 
App.  554;  Leslie  v.  State,  (Fla.  1895)  17  So. 
Rep.  555-  For  a  full  discussion  of  this  ques- 
tion, see  the  title  Burden  of  Proof. 

Evidence  of  Possession  of  Burglar's  Tools.  —  A 
box  containing  burglar's  tools,  found  in  the 
office  of  the  Adams  Express  Company  at  Bos- 
ton, shortly  after  a  burglary,  was  produced 
and  identified  at  the  trial.  It  was  proved  that 
it  was  constructed  for  the  prisoner,  that  it  was 
taken  to  his  residence  and  sent  away  by  an 
express  wagon,  that  it  was  marked  with  the 
name  of  Foster  (his  name),  and  that  he  with 
another  person  was  at  the  express  office  when 
it  was  found.  The  court  held  that  the  evi- 
dence was  sufficient  to  connect  the  prisoner 
with  the  box,  and  that  an  objection  to  its  re- 
ception in  evidence,  on  the  ground  that  such 
connection  was  not  sufficiently  established, 
was  not  sustainable.  Foster  v.  People,  3  Hun 
(N.  Y.)  6,  affirmed  63  N.  Y.  621.  See  also 
State  v.  Franks,  64  Iowa  39;  People  v.  Clark, 
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reasonable  doubt  that  the  act  was  committed  in  the  night-time.1 

Hour  of  the  Night.  —  It  is  not  necessary,  however,  to  prove  the  hour  of  the 
night  when  the  offense  was  committed,  even  if  the  same  is  charged  in  the 
indictment.2 

Evidence  of  Intent.  —  Proof  of  the  actual  commission  of  a  felony  is  the  best  evi- 


2  Hun  (N.  Y.)  520;  State  v.  Dubois,  49  Mo. 
573;  People  v.  McGilver,  67  Cal.  55. 

Exhibition  of  Tools  in  Evidence.  —  Tools  with 
which  the  burglary  is  supposed  to  have  been 
committed  may  be  exhibited  to  the  jury,  in 
connection  with  evidence  which  tends  to  show 
that  they  were  used  in  the  commission  of  the 
crime,  and  to  connect  them  with  the  prisoner. 
People  v.  Larned,  7  N.  Y.  445.  See  also 
People  v.  Winters,  29  Cal.  658;  People  v. 
Hope,  62  Cal.  291;  Cornwall  v.  State,  91  Ga. 
277;  State  v.  Harrold,  38  Mo.  496.  Even  tools 
not  adapted  to  the  particular  burglary  may  be 
exhibited  when  found  with  those  which  are. 
Com.  v.  Williams,  2  Cush.  (Mass.)  582. 

In  People  v.  Wilson,  7  N.  Y.  App.  Div.  326, 
it  appeared  that  a  number  of  tools  were  found 
in  the  room  of  the  accused,  some  of  which  were 
offered  in  evidence  by  him.  It  was  held  to  be 
competent  for  the  state  to  show  other  tools 
found  in  the  same  room. 

Evidence  that  Defendant  Resembled  Man  Seen 
Running  from  House  at  Time  of  Burglary.  —  In 
State  v.  Powers,  130  Mo.  475,  evidence  that  a 
witness  saw  certain  men  running  from  the 
house  of  the  prosecuting  witness  at  about  the 
time  of  the  burglary  charged  against  the  de- 
fendant, and  that  one  of  the  parties  "  looked 
like  "  the  defendant,  was  held  admissible. 

Declaration  Admissible  as  Res  Gestae.  —  The  de- 
fendant having  been  arrested  at  night,  under 
the  window  of  a  room  occupied  by  two  young 
ladies,  where  one  of  the  panes  of  glass  had 
been  broken  out,  the  exclamation  of  one  of 
them  on  running  to  her  father,  in  the  adjoin- 
ing room,  "  that  she  saw  some  one  at  the 
window,"  which  caused  the  immediate  arrest 
of  the  defendant,  was  admissible  in  evidence 
as  a  part  of  the  res  gestce.  Dismukes  v.  State, 
83  Ala.  287. 

On  a  trial  for  burglary,  the  complaining 
witness  may  state,  as  part  of  the  res  gesta,  that 
she  gave  the  alarm,  and  told  the  police  officer 
the  direction  she  thought  the  burglar  had  taken 
on  leaving  the  house.  State  v.  Moore,  117 
Mo.  395. 

Declarations  of  Accused  Made  after  Commission 
of  Crime.  —  Declarations  of  the  accused,  made 
after  the  commission  of  the  burglary  with 
which  he  is  charged,  in  excuse  or  explanation 
of  his  acts,  will  not  be  received  in  evidence. 
Such  declarations  are  competent  only  when 
they  constitute  part  of  the  res  gestce.  State  v. 
Ward,  103  N.  Car.  419. 

The  declarations  of  an  alleged  owner  claim- 
ing certain  articles  found  in  the  possession  of 
a  person  accused  of  burglary,  made  some  time 
after  the  commission  of  the  alleged  offense, 
and  not  in  the  presence  of  the  person  accused, 
are  hearsay  merely,  and  should  be  excluded. 
Brooks  v.  State,  96  Ga.  353. 

Defendant's  Refusal  to  Have  House  Searched 
without  Warrant.  —  The  refusal  of  a  defendant 
charged  with  burglary  to  allow  his  house  to  be 
searched  without  a  warrant  for  that  purpose, 
is  the  assertion  of  a  valuable  and  undoubted 
5  C.  of  L.— 5 


constitutional  right,  and  can  in  no  case  be  con- 
strued into  a  criminative  circumstance.  Such 
refusal  is,  therefore,  inadmissible  in  evidence 
against  the  defendant.  Murdock  v.  State,  68 
Ala.  567. 

Evidence  that  Wearing  Apparel  Missing  Fitted 
the  Accused.  —  In  Henderson  v.  Com.,  <Ky.  1894) 
27  S.  W.  Rep.  808,  it  was  shown  that  the  mer- 
chandise stolen  consisted  of  wearing  apparel, 
hats,  shoes,,  coats,  etc.  The  Commonwealth 
was  permitted  to  prove  that  hats  of  a  certain 
number,  shoes  of  a  certain  number,  and 
coats  of  a  certain  size,  corresponding  to  the 
missing  goods,  would  fit  the  head,  feet  and 
body  of  the  accused.  The  evidence  did  not 
show  that  the  goods  found  had  ever  been  on 
the  person  of  the  accused,  or  in  his  possession. 
On  appeal,  it  was  held  that  this  evidence  was 
inadmissible,  and  that  a  conviction  could  not 
be  sustained  because  such  wearing  apparel 
would  fit  the  accused. 

Burglary  Committed  in  Afternoon  —  Evidence  of 
Whereabouts  of  Defendant  at  Night.  —  In  State  v. 
Powers,  130  Mo.  475,  evidence  that  the  accused 
was  at  home  from  half-past  eight  o'clock  at 
night  until  the  next  morning  was  held  to  be 
irrelevant,  the  burglary  having  been  committed 
between  two  and  three  o'clock  in  the  afternoon. 

1.  Proof  of  Time.  —  People  v.  Getty,  49  Cal. 
581;  Conner  v.  State,  14  Mo.  561;  Ashford  v. 
State,  36  Neb.  38;  Methard  v.  State,  19  Ohio 
St.  363;  Adams  v.  State,  31  Ohio  St.  462; 
Buchanan  v.  State,  24  Tex.  App.  195;  Guynes 
v.  State,  25  Tex.  App.  584. 

On  a  charge  of  burglary  committed  in  the 
night-time,  the  state  must  show  by  satisfactory 
evidence  that  the  offense  was  committed  in  the 
night-time,  and  when  it  appears  to  have  been 
committed  within  a  period  of  about  forty-five 
minutes,  one  half  of  which  was  before  the  close 
of  day,  the  defendants  should  not  be  convicted 
of  burglary  in  the  night-time.  Waters  v.  State, 
53  Ga.  567. 

Where  the  evidence  showed  that  a  burglary 
was  committed  between  six  and  seven  o'clock 
in  the  afternoon,  at  a  season  of  the  year  when 
the  sun  set  at  half-past  six  o'clock,  and  that 
at  the  time  of  the  burglary  a  man's  features 
could  be  discerned  across  the  street,  it  was 
held  that  the  evidence  was  not  sufficient  to 
show  that  the  offense  was  committed  in  the 
night-time.    People  v.  Griffin,  19  Cal.  578. 

It  was  held  in  People  v.  Taylor,  93  Mich. 
638,  that  if  the  indictment  charges  a  burglary 
in  the  daytime  the  evidence  should  show  that 
the  offense  was  committed  in  the  daytime. 

Introduction  of  Almanac  in  Evidence.  —  It  was 
held  in  State  v.  Morris,  47  Conn.  179,  that  an 
almanac  may  be  introduced,  not  strictly  as 
evidence,  but  to  refresh  the  memory  of  the 
court  and  the  jury  as  to  the  time  when  the  sun 
set  upon  the  particular  day. 

2.  People  v.  Burgess,  35  Cal.  115;  States. 
Woods,  31  La.  Ann.  267;  State  v.  Tazwell,  30 
La.  Ann.  884;  Com.  v.  Williams,  2  Cush. 
(Mass.)  582;  State  v.  Robinson,  35  N.  J.  L.  71. 
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dence  of  the  felonious  intent.1  The  commission  of  the  crime,  of  which  the 
intent  is  charged,  is,  however,  not  the  only  evidence  by  which  such  intent  may 
be  proved.  It  may  be  shown  by  some  other  fact  or  circumstance,  or  by  some 
act  or  declaration  of  the  accused.2 


1.  Actual  Commission  of  Felony. —  2  East  P.  C. 
520,  note;  Jones  v.  State,  18  Fla.  889;  Stokes  v. 
State,  84  Ga.  258;  Olive  v.  Com.,  5  Bush  (Ky.) 
376;  Com.  v.  Tuck,  20  Pick.  (Mass.)  356;  State 
v.  Henley,  30  Mo.  509;  Jones  v.  State,  11  N. 
H.  269;  State  v.  Squires,  11  N.  H.  37;  State  v. 
Ayer,  23  N  H.  301;  Allen  v.  State,  12  Lea 
(Tenn.)  424;  Speers  v.  Com.,  17  Gratt.  (Va.)  570. 
See  also  Hill  v.  Com.,  (Ky.  1891)  15  S.  W.  Rep. 
870;  Roberts  v.  State,  55  Miss.  421;  Harris  v. 
State,  61  Miss.  304;  Foster  v.  People,  49  How. 
Pr.  (N.  Y.  Supreme  Ct.)  69;  Com.  v.  Brown, 
3  Rawle  (Pa.)  207;  State  v.  Robertson,  32  Tex. 
159. 

2.  State  v.  Manluff,  1  Houst.  Cr.  Cas.  (Del.) 
208;  Steadman  v.  State,  81  Ga.  736;  State  v. 
Maxwell,  42  Iowa  208;  McComb  v.  Com.,  (Ky. 
1889)  12  S.  W.  Rep.  382;  Osborne  v.  People, 
2  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  583; 
People  v.  Marks,  4  Park.  Cr.  Rep.  (N.  Y.  Su- 
preme Ct.)  153;  People  v.  Calvert,  67  Hun 
(N.  Y.)  649,  22  N.  Y.  Supp.  220;  State  v.  Mc- 
Daniel,  1  Winst.  (N.  Car.)  249;  Alexander  v. 
State,  31  Tex.  Crim.  Rep.  359.  See  also  State 
v.  Ward,  103  N.  Car.  419. 

Intent  —  Question  of  Fact  for  the  Jury.  —  On  a 
prosecution  for  burglary,  the  intent  with  which 
the  accused  entered  the  building  is  a  question 
of  fact  for  the  jury,  and  where  there  is  no  di- 
rect evidence  of  the  intent,  it  may  be  inferred 
from  the  surrounding  circumstances. 

Alabama.  —  Fisher  v.  State,  43  Ala.  17. 

California.  —  People  v.  Soto,  53  Cal.  415; 
People  v.  Kennedy,  55  Cal.  201. 

Florida. — Jones  v.  State,  18  Fla.  889. 

Georgia.  —  Woodward  v.  State,  54  Ga.  106. 

Indiana.  —  Burrows  v.  State,  84  Ind.  529. 

Io7ua.  —  State  v.  Teeter,  69  Iowa  717 ;  State  v. 
Bell,  29  Iowa  316. 

Kentucky.  —  McComb  v.  Com.,  (Ky.  1889)12 
S.  W.  Rep.  382. 

Massachusetts.  —  Com.  v.  Shedd,  140  Mass. 
45i- 

New  Jersey.  —  State  v.  Wilson,  I  N.  J.  L. 
502,  i  Am.  Dec.  216. 

North  Carolina.  — State  v.  Boon,  13  Ired.  L. 
(N.  Car.)  244,  57  Am.  Dec.  555;  State  v.  Mc- 
Bryde,  97  N.  Car.  393;  State  v.  Christmas,  101 
N.  Car.  749. 

Texas.  —  Franco  v.  State,  42  Tex.  276. 

See  also  Walton  v.  State,  29  Tex.  App.  163; 
Black  v.  State,  18  Tex.  App.  124;  Com.  v. 
Doherty,  10  Cush.  (Mass.)  52. 

Intent  Inferred  from  the  Conduct  of  the  Accused. 
—  Where  the  evidence  tends  to  prove  the  facts 
alleged,  the  jury  may  infer  from  the  circum- 
stances and  from  the  conduct  of  the  accused, 
the  intent  with  which  the  breaking  and  enter- 
ing was  made.    Com.  v.  Shedd,  140  Mass.  451. 

On  the  trial  of  the  accused  for  burglary, 
evidence  that  clothing  belonging  to  the  in- 
mates of  the  house  had  been  collected  in  a 
bundle  and  placed  outside,  and  that  the  ac- 
cused, when  surprised  in  the  house,  fled  im- 
mediately, sufficiently  shows  that  the  intent 
with  which  the  breaking  and  entering  was 
made  was  to  commit  larceny.    People  v.  Cur- 


ley,  99  Mich.  238.  See  also  Clifton  v.  State,  26 
Fla.  523. 

Where  one  enters  through  an  open  window 
the  house  of  another  in  the  night,  and,  on  dis- 
covery, flees,  these  facts  afford  some  evidence 
of  guilty  intent  and  warrant  the  court  in  giv- 
ing the  case  to  the  jury,  in  the  absence  of  any 
other  proof,  or  evidence  of  other  intent.  State 
v.  McBryde,  97  N.  Car.  393. 

Presumption  of  Intent.  —  By  art.  50  of  the 
Penal  Code  of  Texas,  it  is  provided  that  "  the 
intention  to  commit  an  offense  is  presumed 
whenever  the  means  used  are  such  as  would 
ordinarily  result  in  the  commission  of  the  for- 
bidden act."  Nevertheless,  it  has  often  been 
held  improper  to  give  this  article  in  charge  to 
the  jury,  inasmuch  as  the  presumption  of  in- 
nocence outweighs  that  of  guilt  arising  merely 
from  the  means  used,  and  it  is  incumbent  on 
the  state,  by  legal  evidence,  to  overcome  the 
presumption  of  innocence,  and  establish  the 
guilt  of  the  accused  beyond  a  reasonable  doubt. 
Black  v.  State,  18  Tex.  App.  124. 

Presumption  of  Intent  from  Breaking  and  Enter- 
ing.—  A  criminal  intent  is  not  necessarily  im- 
plied from  the  simple  fact  of  breaking  and  en- 
tering. Where  a  drunken  person  broke  and 
entered  the  house  of  another,  it  was  held  that 
the  question  as  to  whether  he  was  capable  of 
criminal  intent  was  a  question  of  fact  for  the 
jury.  State  v.  Bell,  29  Iowa  316;  People  v. 
Phelan,  93  Cal.  ni;  Feister  v.  People,  125  111. 
348.  See  also  Ashford  v.  State,  36  Neb.  38; 
U.  S.  v.  Bowen,  4  Cranch  (C.  C.)  604;  State  v. 
Maxwell,  42  Iowa  208. 

But  §  47  of  the  Penal  Code  of  Washington 
provides  that  the  presumption  of  burglarious 
intent  shall  follow  proof  of  unlawful  entry. 
State  v.  Anderson,  5  Wash.  350.  See  also  State 
v.  Wilson,  9  Wash.  218. 

Rebuttable  Presumption.  —  Where  it  is  proven 
that  the  accused  broke  and  entered  a  house  in 
the  night-time,  such  fact  will  be  strong  pre- 
sumptive evidence  that  he  did  it  with  intent  to 
commit  a  public  offense,  but  such  presumption 
may  be  overcome  by  evidence.  State  v.  Fox, 
80  Iowa  312,  20  Am.  St.  Rep.  425. 

While  it  is  true  that,  in  general,  the  intent 
may  be  presumed  from  what  the  offender 
actually  does  after  breaking  and  entering,  and 
if  he  commits  a  felony,  it  may  be  fairly  pre- 
sumed that  he  entered  for  that  purpose.  Still 
this,  like  other  presumptions,  may  be  rebutted. 
State  v.  Meche,  42  La.  Ann.  273.  See  also 
People  v.  Barry,  94  Cal.  481. 

Not  Necessary  to  Prove  Two  Intents.  —  Cnder 
the  California  Code,  on  the  trial  of  an  informa- 
tion charging  the  accused  with  entering  the 
dwelling-house  with  intent  to  commit  grand 
and  petit  larceny,  the  intent  to  commit  both 
grand  and  petit  larceny  need  not  be  shown;  it 
is  sufficient  to  prove  the  intent  to  commit  either 
one  of  them.  People  v.  Hall,  94  Cal.  595. 
See  also  Alexander  v.  State,  31  Tex.  Crim.  Rep. 
359;  State  v.  Fox,  80  Iowa  312,  20  Am.  St  Rep. 
425;  Rex  v.  Thompson,  2  East  P.  C.  515 

Evidence  Held  Insufficient  to  Prove  Intent.  — 
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Evidence  of  Another  Offense.  —  Evidence  is  not  admissible,  in  a  criminal  prosecu- 
tion, of  the  perpetration  by  the  defendant  of  a  crime  other  than  that  for  which 
he  is  arraigned,1  unless  such  connection  is  shown  between  the  two  offenses  as 
tends  to  establish  that  if  the  defendant  were  guilty  of  the  one  he  was  also 
guilty  of  the  other.2 

Proof  of  Breaking  and  Entering.  —  As  stated  above,3  there  must  be  clear  proof  of 
the  breaking  and  entering;  and,  before  any  one  is  convicted  of  burglary,  there 
should  be  sufficient  evidence  to  prove  that  the  doors  and  windows  were 
closed.4 


The  intent  alleged  was  to  commit  rape  by 
force,  and  the  evidence  relied  on  to  prove  it 
tended  to  show  that  one  of  the  females  in  the 
house  was  awakened  by  something  touching 
her  foot,  and,  screaming,  saw  a  man  running 
away  through  an  open  door.  It  was  held  that 
the  evidence  was  insufficient  to  prove  the  intent 
alleged.  Hamilton  v.  State,  n  Tex.  App.  116; 
Turner  v.  State,  24  Tex.  App.  12.  See  Allen  v. 
State,  18  Tex.  App.  120;  Coleman  -'.  State,  26 
Tex.  App.  252;  Mitchell  v.  State,  (Tex.  1894), 
28  S.  W.  Rep.  475;  Gilmpre  v.  State,  99  Ala. 
154- 

1.  Evidence  Tending  to  Prove  Another  Offense.  — 

Mason  v.  State,  42  Ala.  543;  Lightfoot  v.  Peo- 
ple, 16  Mich.  507;  People  v.  Betts,  94  Mich. 
642;  Hall  v.  People,  6  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)  671;  People  v.  White,  3  N.  Y. 
Crim.  Rep.  366;  People  v.  McNutt,  64  Cal. 
116;  Swan  v.  Com.,  104  Pa.  St  218. 

It  was  held  in  State  v.  Johnson,  38  La.  Ann. 
686,  that  the  state  is  not  entitled  to  prove,  in 
support  of  the  charge  of  burglary,  another  bur- 
glary committed  by  the  accused,  at  a  different 
time  and  place,  in  order  to  show  the  intent  of 
the  accused  in  the  commission  of  the  former. 

2.  Connection  between  Two  Offenses. —  People 
v.  McGilver,  67  Cal.  55;  Frazier  v.  State,  135 
Ind.  38;  People  v.  Mead,  50  Mich.  228;  State 
v.  Harrold,  38  Mo.  496;  State  v.  Valwell,  66 
Vt.  558;  Dawson  v.  State,  32  Tex.  Crim.  Rep. 
535-  ~ 

On  the  trial  of  the  defendant  on  an  indictment 
for  burglary,  it  was  held  to  be  no  valid  objec- 
tion to  evidence  tending  to  characterize  the 
burglarious  intent  of  the  acts  charged,  that  the 
circumstances  offered  to  be  proved  would, 
upon  the  trial  of  another  and  a  distinct  offense, 
tend  to  convict  the  prisoner  of  such  latter 
charge;  but  that  the  intent  with  which  the 
prisoner  entered  might  be  determined  by  proof 
of  circumstances  tending  to  show  a  felony 
committed  in  an  adjoining  store.  Osborne  v. 
People,  2  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
583.  See  also  State  v.  Fitzsimon  (R.  I.  1893) 
27  Atl.  Rep.  446. 

Where  the  accused  was  charged  with  bur- 
glary, with  intent  to  commit  an  assault  and 
battery,  and  the  corpus  delicti  was  established, 
it  was  held  to  be  competent  for  the  purpose 
of  identifying  the  accused  as  the  criminal,  to 
show  that  he  had  knowledge  that  there  was  a 
sum  of  money  in  the  house  at  the  time,  even 
though  this  evidence  tended  to  prove  the  com- 
mission of  a  distinct  crime  from  that  charged 
in  the  indictment,  or  a  different  motive  from 
that  alleged.    State  v.  Kepper,  65  Iowa  745. 

3.  See  supra,  this  title.  Breaking;  Entry. 

4.  Proof  that  Building  was  Closed.  —  Green  v. 
State,  68  Ala.  539;  Washington  v.  State,  21 
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Fla.  328;  State  v.  Groning,  33  Kan.  18;  Peo- 
ple v.  McCord,  76  Mich.  200;  State  v.  Wilson, 
1  N.  J.  L.  502,  1  Am.  Dec.  216.  See  also 
Hamilton  v.  State,  11  Tex.  App.  116;  Ross  v. 
State,  16  Tex.  App.  554;  Fisher  v.  State,  93 
Gs.  309. 

In  Kelly  v.  State,  S2  Ga.  441,  it  was  held' 
that,  in  order  to  convict  of  burglary  rather 
than  of  larceny  from  the  house  or  receiving 
stolen  goods  knowing  them  to  be  stolen,  the 
evidence  should  be  sufficient  to  exclude  all 
reasonable  doubt  as  to  the  fact  that  the  house 
was  closed  and  the  goods  were  within  it  at  the 
time  of  the  alleged  burglary.  See  also  People 
v.  Caniff,  2  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
586;  Jones  v.  State,  25  Tex.  App.  226. 

Evidence  Held  Sufficient  to  Prove  Breaking  and 
Entry. — -Where  the  evidence  showed  that  dur- 
ing the  period  in  which  a  saddle  was  taken 
from  a  barn,  the  doors  were  kept  fastened  10 
prevent  the  escape  of  a  horse  kept  therein,  and 
that  she  would  have  escaped  had  the  doors 
been  left  open,  this  is  sufficient  proof  that 
there  was  a  breaking  and  entry  committed  in 
order  to  take  the  saddle,  although  no  one  cou'd 
positively  swear  that  the  doors  were  not  left 
open  at  some  time  during  the  period  when  ihe 
saddle  was  supposed  to  have  been  taken. 
State  v.  Warford,  106  Mo.  55.  See  also  State 
v.  Munson,  7  Wash.  239;  State  v.  Kenney,  101 
Mo.  160;  Daniels  v.  State,  78  Ga.  98,  6  Am. 
St.  Rep.  238;  Seling  v.  State,  18  Neb.  548. 

Upon  a  prosecution  for  burglary,  where 
evidence  was  given  that  the  owner  of  the  house 
alleged  to  have  been  burglarized  found,  on  his 
return  thereto,  a  door  and  window  open  which 
his  son  had  left  closed,  and  that  he  also  found 
the  accused  in  the  house,  it  was  held  that  this 
was  sufficient  to  show  a  breaking.  People  ?'. 
Curley,  99  Mich.  238.  See  also  People  v. 
Bush,  3  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
552. 

Upon  an  indictment  for  burglary,  evidence 
that  the  door  of  a  shop  alleged  to  have  been 
entered  was  provided  with  staples  and  a  pad- 
lock which  locked  into  them;  that  when  left  it 
was  fastened,  and  that  when  the  complainant 
returned  to  his  shop  after  the  alleged  burglar) 
a  staple  was  found  to  be  broken,  it  was  held 
that  there  was  sufficient  evidence  to  show  that 
the  door  had  been  previously  fastened.  Peo- 
ple v.  Block,  (Supreme  Ct.)  39  N.  Y.  St.  Rep. 
477- 

Breaking  into  a  Post-office.  —  Section  5478, 
U.  S.  Rev.  Stat.,  requires  evidence  of  a  forci- 
ble breaking  into  the  premises,  in  order  to 
sustain  a  conviction  for  burglary. 

In  U.  S.  Lantry,  30  Fed.  Rep.  232.  th( 
court  held  that  the  fact  that  the  prisoners 
were  found  in  the  building  after  it  had  been 
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Evidence  of  Conspiracy. —  Evidence  of  a  corrupt  combination,  or  conspiracy,  to 
commit  burglary,  and  also  of  what  was  said  or  done  by  one  of  the  conspirators 
in  pursuance  of  such  plan,  is  admissible  upon  a  trial  on  an  indictment  for 
bu  rglary.1 

Sufficiency  of  Evidence.  —  For  evidence  held  sufficient,2  or  insufficient,3  to  sus- 


closed  for  the  night,  and  after  all  persons  had 
been  apparently  removed,  was  sufficient  prima 
facie  evidence  of  a  forcible  breaking,  and  that 
the  prisoners  were  not  entitled  to  the  presump- 
tion that  they  had  hidden  themselves  within 
the  building,  merely  because  they  had  been 
seen  with  other  persons  lawfully  in  the  prem- 
ises before  they  were  closed  for  the  night. 

1.  Mason  v.  State,  42  Ala.  532;  Fort  v. 
State,  52  Ark.  180,  20  Am.  St.  Rep.  163;  State 
v.  Cowell,  12  Nev.  337.  See  also  State  v. 
Adams,  20  Kan.  311. 

Evidence  of  a  Fellow  Conspirator.  —  At  the 
trial  on  an  indictment  for  breaking  and  enter- 
ing a  bank,  with  intent  to  commit  larceny 
therein,  evidence  of  an  accomplice  of  a  gen- 
eral conspiracy  previously  formed  between  the 
defendant,  himself,  and  others,  to  rob  banks, 
in  pursuance  of  which  agreement  the  robbery 
of  the  bank  in  question  was  planned  and  car- 
ried out,  as  well  as  evidence  of  the  acts  of 
the  conspirators  in  making  preparations  for 
carrying  out  the  robbery,  is  admissible  to  show 
intent.  Com.  v.  Scott,  123  Mass.  222,  25  Am. 
Rep.  81. 

Must  Be  while  Conspiracy  is  Pending.  — -In  a 

trial  on  an  indictment  for  burglary,  in  order  to 
render  the  declarations  and  acts  of  one  con- 
spirator admissible  as  against  his  co-conspira- 
tors, they  must  have  been  made  while  the 
conspiracy  was  pending,  and  in  furtherance  of 
the  common  design.  People  v.  Gorham,  16 
Hun  (N.  Y.)  95;  Mixon  v.  State,  (Tex.  Crim. 
App.  1895)  31  S.  W.  Rep.  408. 

"  Conspiracy  to  Commit,"  a  Distinct  Offense.  — 
In  Texas,  conspiracy  to  commit  burglary  is  a 
distinct  offense,  created  by  the  statutes  of  that 
state,  and  it  is  complete  when  two  or  more 
persons  have  positively  agreed  between  them- 
selves to  commit  burglary,  though  the  bur- 
glary be  never  committed.  Whitford  v.  State, 
24  Tex.  App.  489,  5  Am.  St.  Rep.  896;  John- 
son v.  State,  3  Tex.  App.  590. 

For  a  full  discussion  of  this  subject,  see  the 
title  Conspiracy. 

2.  Alabama.  —  Mountain  v.  State,  40  Ala.  344. 
Arkansas.  —  Fort  v.  State,  52  Ark.  180,  20 

Am.  St.  Rep.  163. 

California.  —  People  v.  Arthur,  92  Cal.  536; 
People  v.  Winters,  93  Cal.  277. 

Connecticut .  —  State  v.  Morris,  47  Conn.  179. 

Florida. —  Rimes  v.  State,  36  Fla.  90. 

Georgia.  —  Gregory  v.  State,  80  Ga.  269; 
McCrary  v.  State,  96  Ga.  348;  Hackett  v. 
State,  89  Ga.  418;  Gaines  v.  State,  89  Ga.  366; 
Wright  v.  State,  91  Ga.  80;  Murks  v.  State, 
92  Ga.  449;  Fletcher  v.  State,  93  Ga.  180; 
Dean  v.  State,  93  Ga.  184. 

Illinois.  —  Spahn  v.  People,  137  111.  538. 

Indiana.  —  Burrows  v.  State,  84  Ind.  529. 

Iowa.  —  People  v.  Fox,  80  Iowa  312;  State 
v.  Jordan,  87  Iowa  86;  State  v.  Dimmitt,  88 
Iowa  551;  State  v.  Gadbois,  (Iowa  1893)  56 
N.  W.  Rep.  272. 


Kansas.  —  State  v.  Cash,  38  Kan.  50. 

Kentucky.  —  Boyer  v.  Com.,  (Ky.  1892)  19  S. 
W.  Rep.  845;  Anderson  v.  Com.,  (Ky.  1896) 
35  S.  W.  Rep.  542. 

Michigan. —  People  v.  Burns,  67  Mich.  357; 
People  v.  Robinson,  86  Mich.  415. 

Minnesota.  —  Maroney  v.  State,  8  Minn.  218; 
State  v.  Johnson,  33  Minn.  34. 

Missouri.  —  State  v.  Turner,  106  Mo.  272; 
State  v.  Higgins,  88  Mo.  354;  State  v.  Moore. 
117  Mo.  395;  State  v.  Camp,  130  Mo.  464;  State 
v.  Powers,  (Mo.  1895)  32  S.  W.  Rep.  984. 

New  York.  —  People  v.  Boujet,  2  Park.  Cr. 
Rep.  (Oyer  &  T.  Ct.)  n;  People  v.  Noonan, 
(Supreme  Ct.)  14  N.  Y.  Supp.  519;  People 
v.  Hagan,  (Supreme  Ct.)  37  N.  Y.  St.  Rep. 
660. 

North  Carolina.  —  State  v.  Powell,  94  N. 
Car.  968. 

South  Carolina.  —  State  v.  Bee,  29  S.  Car. 
81. 

Texas.  —  Carr  v.  State,  19  Tex.  App.  635; 
Martin  v.  State,  21  Tex.  App.  r;  Thomas  v. 
State,  (Tex.  Crim.  App.  1893)  22  S.  W.  Rep. 
144;  Bell  v.  State,  (Tex.  Crim.  App.  1894)  24 
S.  W.  Rep.  647;  Coates  v.  State,  31  Tex. 
Crim.  Rep.  257;  Hurley  v.  State,  (Tex.  Crim. 
App.  1895)  33  S.  W.  Rep.  354. 

Utah.  —  People  v.  Morton,  4  Utah  407. 

Vermont.  —  State  v.  Harrison,  66  Vt.  523. 

Virginia.  —  Wright  v.  Com.,  82  Va.  183. 

Washington.  —  Mooney  v.  State,  2  Wash. 
487;  State  v.  Anderson,  5  Wash.  350;  State  v. 
Munson,  7  Wash.  239. 

West  Virginia.  —  State  v.  Caddie,  35  W. 
Va.  73. 

Wisconsin.  —  Murphy  v.  State,  86  Wis.  626. 
8.  Arkansas.  —  Starchman  v.  State,  62  Ark. 
538. 

Georgia.  —  Johnson  v.  State,  92  Ga.  577; 
Tarpe  v.  State,  95  Ga.  457. 

Illinois.  —  Feister  v.  People,  125  111.  348; 
Love  v.  People,  160  111.  501. 

Indiana.  —  Cavender  v.  State,  126  Ind.  47. 

Iowa.  —  State  v.  Tilton,  63  Iowa  117. 

Michigan.  —  People  v.  Butler  55  Mich.  40S; 
People  v.  McCord,  76  Mich.  200. 

Mississippi.  —  Prescott  v.  State,  (Miss.  1895) 
18  So.  Rep.  683. 

Nebraska.  —  Wright  v.  State,  21  Neb.  496; 
Ashford  v.  State,  36  Neb.  38. 

Nevada.  —  State  v.  Jones,  19  Nev.  365. 

Texas.  —  Finlan  v.  State,  (Tex.  App.  1S90)  13 
S.  W.  Rep.  866;  Field  v.  State,  24 Tex.  App.  422; 
Ross  v.  State,  16  Tex.  App.  554;  Green  v. 
State,  (Tex.  Crim.  App.  1895)  31  S.  W.  Rep. 
386;  Munson  v.  State,  (Tex.  Crim.  App.  1895) 
31  S.  W.  Rep.  387. 

Virginia.  —  Johnson  v.  Com.,  29  Gratt.  (Va.) 
796;  Hite  v.  Com.,  88  Va.  882;  Prather  v. 
Com.,  85  Va.  122. 

See  also  Charles  v.  State,  (Fla.  1895)  iS  So. 
Rep.  369;  Territory  v.  Booth,  (Arizona  1S94)  36 
Pac.  Rep.  38. 
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tain  conviction  on  an  indictment  for  burglary,  in  addition  to  the  instances 
already  given,  see  the  notes  below. 

IV.  ATTEMPTS.  —  An  attempt  1  to  commit  burglary  is  indictable  at  common 
law  as  well  as  by  statute.*  In  order  to  constitute  an  attempt  to  commit  bur- 
glary, however,  there  must  appear  to  have  been  more  than  the  mere  design  or 
intention  to  commit  the  offense ;  there  must  have  been  some  ineffectual  act  or 
acts  towards  its  accomplishment.3 

V.  Possession  of  Burglars'  Tools.  —  By  statute  in  England,  and  also  in 
some  of  the  United  States,  any  person  found  with  any  implements  or  instru- 
ments in  his  possession  designed  and  intended  by  him  to  aid  in  the  commission 
of  burglary  or  larceny,  is  guilty  of  a  misdemeanor.4 


1.  For  a  Full  Discussion  of  the  subject  of  at- 
tempts, see  the  title  Attempts  to  Commit 
Crime,  vol.  3,  p.  250. 

2.  Reg.  v.  Spanner,  12  Cox  C.  C.  155; 
Reg.  v.  Bain,  L.  &  C.  129;  14  &  15  Vict.,  c. 
100,  §  9;  N.  Y.  Pen.  Code,  §  686;  People  v. 
Murray,  67  Cal.  103.  See  also  Griffin  v.  State, 
34  Ohio  St.  299. 

Under  Ohio  Rev.  Stat.,  §  7316,  providing 
that  the  jury  may  find  the  accused  not  guilty 
of  the  crime  charged,  but  guilty  of  an  attempt 
to  commit  the  same,  "  if  such  attempt  is  an 
offense,"  a  person  indicted  for  burglary  may 
be  found  guilty  of  an  attempt  to  commit  bur- 
glary. Donaldson  v.  State,  10  Ohio  Circ.  Ct. 
Rep.  613. 

3.  People  v.  Hope,  62  Cal.  291;  People  v. 
Lawton,  56  Barb.  (N.  Y.)  126. 

For  Acts  Held  to  Constitute  an  Attempt  to  com- 
mit burglary,  see  People  v.  Hope,  62  Cal.  291; 
Steadman  v.  State,  81  Ga.  736;  Com.  v.  Shedd, 
140  Mass.  451;  People  v.  Lawton,  56  Barb. 
(N.  Y.)  126.  See  also  People  v.  Crowley,  100 
Cal.  478;  Hackett  v.  Com.,  15  Pa.  St.  95. 

In  People  v.  Lowen,  109  Cal.  381,  it  is  held 
that  a  defendant  informed  against  for  the 
crime  of  burglary  may  be  convicted  of  an 
attempt  to  commit  burglary  in  the  second  de- 
gree, where  the  evidence  tends  to  sustain  a 
verdict  of  burglary  in  the  first  degree. 

Breaking  a  Gate.  —  It  has  been  held  in  Penn- 
sylvania that  to  break  a  gate  of  the  yard  or 
dwelling-house  in  the  night-time,  with  intent 
to  commit  a  burglary,  is  indictable  as  an 
attempt  to  commit  burglarv.  Com.  v.  Smith, 
6  Phila.  (Pa.)  305. 

Shoving  a  Knife  under  a  Window  Sash.  —  In- 
troducing a  knife  between  the  upper  and 
under  sash  of  an  outside  window  of  a  dwell- 
ing-house, with  the  felonious  intent  to  break 
and  enter,  is  enough  to  sustain  a  conviction 
for  an  attempt  at  burglary.  Harris  v.  People. 
44  Mich.  305. 

Ascending  Steps  of  a  House. —  It  was  held  in 
Com.  v.  Clark,  28  W.  N.  C.  (Pa.)  540,  that 
going  up  the  steps  of  a  house,  with  intent  to 
commit  a  burglary  therein,  constitutes  an 
attempt  at  burglary. 

Acts  Not  Amounting  to  an  Attempt.  —  For  evi- 
dence heltl  insufficient  to  convict  on  the  charge 
of  attempt  to  commit  burglary,  see  Feistcr  v. 
People,  125  111.  348;  Kelly  v.  State,  (Tex. 
Crim.  App.  1893)  22  S.  W.  Rep.  588. 

The  prisoners  being  indicted  for  an  attempt 
to  commit  burglary,  it  appeared  from  the  evi- 
dence that  they  had  agreed  to  commit  the 
offense  on  a  certain  night  together  with  one 


C,  but  C.  was  kept  away  by  his  father,  who  had 
discovered  their  design.  The  prisoners  were 
seen  about  twelve  o'clock  that  night  to  come 
within  about  thirteen  feet  of  the  house,  to- 
wards a  picket  fence  in  front,  in  which  there 
was  a  gate,  but  without  entering  this  gate 
they  went  away,  as  was  supposed,  to  the 
rear  of  the  house,  and  were  not  seen  after- 
wards. About  two  o'clock  in  the  morning 
some  persons  came  to  the  front  door  and 
turned  the  knob,  but  went  off  on  being 
alarmed,  and  were  not  identified.  The  court 
held  that  there  was  no  evidence  of  an  attempt 
to  commit  the  offense  and  no  overt  act  directly 
approximating  to  its  execution,  and  that  a 
conviction  therefor  could  not  be  sustained. 
Reg.  v.  McCann,  28  U.  C.  Q.  B.  514. 

4.  Possession  of  Burglarious  Instruments  —  Stat- 
utes.—  24  &  25  Vict.  96,  §  56;  Reg.  v.  Jerrald, 
9  Cox  C.  C.  307;  Alabama  Code  of  1886,. 
§3788;  How.  (Mich.)  Stat.,  §  9175;  New  York 
Penal  Code  (Birdseye),  §  508;  Wis.  Laws 
1893,  c.  63;  Davis  v.  State,  87  Ala.  10;  Peo- 
ple v.  Morgan,  (Supreme  Ct.)  35  N.  Y.  St.  Rep. 
643- 

In  Scott  v.  State,  91  Wis.  552,  there  was  evi- 
dence by  the  prosecution  that,  upon  the  arrest 
of  the  defendant  while  stealing  a  ride  on  a 
train,  burglars'  tools  were  found  concealed 
about  his  person,  and  that  the  tools  constituted 
a  complete  burglar's  kit,  except  the  brace, 
which  is  always  obtained  at  the  place  of  opera- 
tion; the  defendant  testified  that  he  found 
the  tools.  A  refusal  to  take  the  case  from  the 
jury  was  held  to  be  proper. 

Possession  of  One,  Possession  of  All. —  It  was 
held  in  Reg.  v.  Thompson,  11  Cox  C.  C.  362, 
that  where  several  persons  are  found  out  to- 
gether at  night  for  the  common  purpose  of 
house-breaking,  and  one  only  is  in  possession 
of  burglarious  tools,  all  may  be  found  guilty 
of  the  misdemeanor,  for  the  possession  of  one 
is  the  possession  of  all. 

Purpose  for  Which  Implements  Originally  In- 
tended. —  Under  Massachusetts  statutes  of  1853, 
c.  194,  it  was  held  that  it  was  not  necessary  to 
prove  that  the  implements  were  originally  in- 
tended for  unlawful  use,  in  order  to  sustain  an 
indictment  charging  the  possession  of  burglar- 
ious tools,  with  intent  to  use  the  same  for  the 
purpose  of  breaking  and  entering  a  building, 
and  that  it  was  sufficient  that  they  were  suitable 
for  the  purpose  charged.  Com.  v.  Tivnon, 
8  Gray  (Mass.)  375,  69  Am.  Dec.  248. 

Nor  is  it  necessary  to  a  conviction,  under 
New  York  Penal  Code,  §  508,  making  it  a  mis- 
demeanor to  have  in  possession  tools  designed 
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BURIAL.    (See  the  titles  Cemeteries;  Dead  Body.)  —  See  note  i. 

BURLAPS,  as  used  in  the  revenue  statutes,  does  not  in  commercial  usage, 
by  which  descriptive  terms  applied  to  articles  of  commerce  must  be  con- 
strued, mean  "oil-cloth  foundations"  or  "floor-cloth  canvas."* 

BURN.  (As  to  what  constitutes  arson,  see  the  title  ARSON,  vol.  2,  p.  922. 
As  to  revocation  of  wills,  see  the  title  Wills.) — To  burn  means  to  consume 
with  fire.3 

BURNING-FLUID.  (See  also  the  title  FlRE  INSURANCE.)  —  Burning-fluid, 
in  a  policy  of  insurance,  does  not  mean  every  fluid  that  will  burn,  but  denotes 
a  mixture  of  camphene  and  alcohol,  and  means  a  recognized  article  known  as 
"burning-fluid,"  and  a  different  article  from  naphtha  or  kerosene.4 

BURSTING.  (See  also  BOILER  INSURANCE,  and  see  the  title  EXPLO- 
SIVES.) —  See  note  5. 


or  commonly  used  in  the  commission  of  bur- 
glary, under  circumstances  evincing  an  intent 
to  use  them  in  the  commission  of  crime,  that 
the  tools  should  be  of  a  character  adapted  to 
burglary  only;  it  is  enough  that  they  are 
suited  to  its  commission.  People  v.  Morgan, 
{Supreme  Ct.)  35  N.  Y.  St.  Rep.  643.  See 
People  v.  Wilson,  7  N.  Y.  App.  Div.  326. 

Keys  as  Implements  of  House-Breaking.  —  Keys 
are  implements  of  house-breaking;  for  though 
commonly  used  for  lawful  purposes,  they  are 
capable  of  being  employed  for  the  purpose  of 
house-breaking,  and  it  is  a  question  for  the 
jury  whether  the  person  found  in  possession 
of  them  by  night  had  them  without  lawful  ex- 
cuse, and  with  the  intention  of  using  them  as 
implements  of  house-breaking.  Reg.  v.  Old- 
ham, 2  Den.  C.  C.  472,  21  L.  J.  M.  C.  134 

Proof  of  General  Intent  Sufficient.  —  In  Michi- 
gan, in  a  prosecution  for  knowingly  having  in 
one's  possession  tools  adapted  to  burglarious 
purposes  in  violation  of  How.  Stat.,  §  9175,  it 
is  not  necessary  to  prove  the  identity  of  the 
particular  building  intended  to  be  broken  into. 
Proof  of  the  possession  of  such  instruments, 
and  of  a  general  intent  to  use  them  in  the 
felonious  manner  mentioned  in  the  statute,  is 
sufficient  to  warrant  a  conviction.  People  v. 
Edwards,  93  Mich.  636.  See  also  Com.  v. 
Tivnon,  8  Gray  (Mass.)  375,  69  Am.  Dec.  248; 
Scott  v.  State,  (Wis.  1895)  65  N.  W.  Rep.  61. 

If  a  man  is  found  with  an  implement  of 
house-breaking  in  his  possession,  a  general 
burglarious  intent  is  sufficient  to  constitute  an 
offense  against  the  second  clause  of  the  58th 
section  of  24  and  25  Vict.  c.  96.  But  if  he  is 
armed  with  any  other  weapon,  there  must  be 
proof  of  an  intent  to  break  into  some  particu- 
lar house  in  order  to  constitute  the  offense 
against  the  first  branch  of  the  58th  section. 
Reg.  v.  Jerrald,  L.  &  C.  301. 

For  Evidence  Held  Admissible  to  Prove  the  In- 
tent with  which  the  defendant  was  in  possession 
of  burglarious  tools,  see  People  v.  Howard,  73 
Mich.  10. 

It  was  held  in  Reg.  v.  Bailey,  Dears.  C.  C. 
244,  that  it  is  not  necessary  to  allege  or  to 
prove  at  the  trial  an  intent  to  commit  a  felony. 

1.  Places  of  Burial,  in  a  statute  empowering 
the  queen  in  council  to  order  certain  acts 
under  the  directions  of  churchwardens  or  such 
other  persons  as  may  have  the  care  of  "  any 
vaults  or  places  of  burial,"  were  said  to  mean 

those  which  may  be  called  public  burial 
places,  and  which  still  retain  the  character  of 
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burial  places,  and  have  the  permanent  im- 
press upon  them,  by  reason  of  their  having 
been  devoted,  either  by  consecration,  by  trust 
deed,  or  otherwise,  to  the  purpose  of  inter- 
ment, and  which  are  kept  and  taken  care  of 
as  such.  The  terms  which  the  legislature 
have  used  in  giving  power  to  make  the  order 
on  '  the  church-wardens  or  such  other  persons 
as  may  have  the  care  of  any  vaults  or  places 
of  burial,'  point  to  places  irrevocably  devoted 
to  that  particular  purpose."  Foster  v.  Dodd, 
7  B.  &  S.  140. 

Burial  Ground. —  Synonymous  with  "ceme- 
tery." See  Jenkins  v.  Andover,  103  Mass.  104; 
Cowley  v.  Byas,  5  Ch.  Div.  951. 

Used  for  Burials.  —  A  statute  provided  that 
no  ground  not  already  used  or  appropriated 
for  a  cemetery  should  be  used  for  burials 
within  the  distance  of  one  hundred  yards  from 
any  dwelling  house.  It  was  held  that  the 
words  "  used  for  burials  "  applied  to  actual 
burials,  and  did  not  mean  that  no  portion  of  a 
cemetery  should  be  within  that  distance  of  a 
dwelling  house.  Cowley  v.  Byas,  5  Ch.  Div. 
944. 

2.  Arthur  v.  Cumming,  91  U.  S.  362.  See 
also  the  title  Revenue  Laws. 

3.  Webster's  Diet.,  followed  in  Hester  v. 
State,  17  Ga.  132. 

4.  Mark  v.  National  F.  Ins.  Co.,  24  Hun 
(N.  Y.)  569;  Putnam  v.  Commonwealth  Ins. 
Co.,  4  Fed.  Rep.  766. 

Camphene,  Spirit-gas,  or  Any  Burning-Fluid.  — 
In  this  connection  the  words  burning  -  fluid 
must  be  held  to  mean  only  such  btirning- 
fluids  as  are  in  their  nature  like  camphene  or 
spirit-gas,  and  the  court  will  not  take  judicial 
notice  that  benzine  is  such  a  fluid.  It  is  a 
question  of  fact  for  the  jury.  Mears  v.  Hum- 
boldt Ins.  Co.,  92  Pa.  St.  19;  Wheeler  v. 
American  Cent.  Ins.  Co..  6  Mo.  App.  235. 

5.  Insurance  Policy  —  Explosion.  —  As  used  in 
insurance  policies,  bursting  and  "explosion  " 
have  been  held  synonymous.  The  court  said: 
"  The  appellant  insists  that  an  explosion  in- 
cludes not  only  a  rupture  of  the  body,  but  the 
violent  escape  of  the  expanding  force,  while  a 
rupture  is  simply  the  rending  asunder  of  the 
body  itself.  '  In  explosions  proper,  the  boiler 
is  not  only  ruptured,  and  often  thrown  from 
its  place,  but  fragments  of  it  are  usually 
hurled  with  terrible  force,  accompanied  by  the 
escape  of  steam.'  15  New  Am.  Encyc.  60. 
'  A  steam  boiler  is  said  to  rupture  when  the 
failure  is  not  accompanied  by  the  sudden  or 
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BUSHEL.  (See  also  the  titles  Weights  and  Measures;  Usages  and 
CUSTOMS.)  —  According  to  the  standard  of  weights  and  measures  prepared 
for  the  use  of  custom-houses,  a  bushel  is  a  measure  containing  77.6274  pounds 
avoirdupois  of  distilled  water  at  the  temperature  of  the  maximum  density  of 
water  and  barometer  30  inches  at  62  deg.  Fahr.  This  is  the  same  as  the 
Winchester  bushel,  and  contains  2150.42  cubic  inches.1 

The  word  "bushels"  in  a  contract,  without  any  other  explanation,  means 
bushels  by  statute  measure.2 

BUSHWHACKER.  "  Bushwhacker  "  is  a  term  which,  it  seems,  in  common 
speech  is  applied  to  a  class  of  persons  who  are  not  a  part  of  any  regular  army, 
and  are  not  answerable  to  any  military  discipline,  but  who  are  mere  lawless 
banditti  engaged  in  plundering,  robbery,  and  murder.3 

BUSINESS.  (See  also  Employment;  Labor;  Occupation;  Trade; 
LIVELIHOOD.)  —  As  to  foreign  corporations  doing  "business"  within  the 
state,  see  the  title  FOREIGN  CORPORATIONS.    As  to  penalties  for  engaging  in 


extraordinary  development  of  elastic  force,  the 
material  giving  way  by  cracking  or  splitting 
open,  and  affording  an  outlet  for  the  water  and 
steam.  The  boiler  is  said  to  explode  when 
the  failure  is  accompanied  by  an  extraordinary 
development  of  elastic  force,  the  boiler  being 
rent  and  torn  asunder  at  strong  places  and 
weak  places  frequently  without  distinction.' 
20  Encyc.  Brit.  634.  Notwithstanding  learned 
authors  and  scientific  men  may  make  this 
distinction,  there  is  no  difference  in  the  ordi- 
nary understanding  of  the  meaning  of  these 
words.  When  it  is  stated  that  there  has  been 
an  explosion  of  the  boiler  of  a  steamboat,  or  a 
locomotive,  the  fact  is  stated  in  either  or  both 
forms.  It  is  a  common,  perhaps  not  a  refined 
expression,  that  the  boiler  has  burst.  Others 
would  say,  there  has  been  an  explosion.  The 
ordinary  idea,  I  take  to  be,  that  the  explosion 
is  the  cause,  while  the  rupture  is  the  effect. 
It  would  be  quite  unsafe  in  construing  a  com- 
mercial instrument,  where  strict  technical 
terms  are  not  looked  for,  to  hold  these  two 
words  as  having  different  meanings.  I  think 
the  parties  understood  them  as  synonymous, 
and  supposed,  when  they  interpreted  the  peril 
from  the  bursting  of  a  boiler,  that  they  thereby 
included  that  of  an  explosion  of  a  boiler. 
Webster  gives  the  definition  thus:  '  To  ex- 
plode, to  burst  forth,  as  sound;  to  burst  and 
expand  with  force  and  a  violent  report,  as  an 
elastic  fluid.'  He  defines  'burst,  to  break  or 
rend  by  force  or  violence.'  There  is  no  differ- 
ence in  these  definitions.  Explosion  again  is 
defined  '  a  sudden  and  violent  expansion  of 
the  parts  of  a  body.'  Brande  Diet.  Science  and 
Art.  In  the  New  American  Encyclopaedia,  the 
same  definition  is  given  with  the  addition  '  by 
its  component  parts  acquiring  a  great  increase 
of  bulk.'  Although  ingenious  and  plausible, 
this  argument  of  the  appellant  is  not  sound." 
Evans  v.  Columbian  Ins.  Co.,  44  N.  Y.  151. 

1.  Caldwell  v.  Dawson,  4  Mete.  (Ky.)  123 

2.  Hockin  v.  Cooke,  4  T.  R.  314.  See  also 
as  to  other  standards,  Noble  v.  Durell,  3  T.  R. 
271;  Master  of  St.  Cross  v.  DeWalden,  6  T.  R. 
338. 

Statutory  Bushel. —  A  Vermont  statute  de- 
clared fifty-six  pounds  of  corn  to  be  equivalent 
to  one  bushel.  It  was  held  that  a  contract  for 
one  hundred  bushels  of  corn  was  satisfied  by 
a  tender  of  fifty-six  hundred  pounds  of  corn, 


whether  the  corn  measured  the  specific  num- 
ber of  bushels  or  not.  The  court,  by  Red- 
field,  J.,  said:  "  The  only  question  raised  in 
the  present  case  is,  whether  a  contract  for 
one  hundred  bushels  of  corn  is  satisfied  by  the 
tender  of  fifty-six  hundred  pounds  of  corn, 
measuring  less  than  the  specified  number  of 
bushels.  The  statute  in  force  at  the  time  of 
the  making  of  the  contract  provides  '  that  the 
standard  weight  of  corn  shall  be  fifty-six 
pounds  to  the  bushel.'  We  have  no  doubt  it 
was  the  intention  of  the  legislature,  to  fix  a 
more  uniform  standard  of  value  for  grain  than 
could  be  attained  by  mere  capacity.  This 
could  only  be  done  by  weight.  It  would  be 
impossible  to  define  the  quality  of  grain  by 
any  other  medium.  It  must  be  understood  by 
this  statute,  that  fifty-six  pounds  of  corn, 
whether  measuring  more  or  less  than  the 
Winchester  bushel,  should  be  equivalent  to  a 
bushel.  It  then  defined  the  import  of  the  term 
bushel.  In  entering  into  this  contract,  the 
parties  are  to  be  considered  as  using  the  term 
according  to  its  known  legal  import  at  the 
time.  Should  we  give  any  other  construction 
to  the  statute,  we  must  render  it  either  nuga- 
tory or  absurd."  Richardson  v.  Spafford,  13 
Vt.  247. 

A  contract  to  deliver  one  thousand  "  bushels 
of  good  merchantable  wheat,"  etc.,  is  com- 
plied with  by  the  vendor's  tendering  a  quantity 
of  wheat,  merchantable  in  fact,  and  equal  in 
the  aggregate  to  one  thousand  bushels  statute 
weight,  though  it  will  not  fill  the  statute 
measure  of  eight  gallons  to  the  bushel.  In 
general,  the  term  bushel  in  a  contract  calls  for 
a  quantity  equal  to  eight  gallons;  but  in  re- 
spect to  wheat,  rye,  and  Indian  corn,  there  is 
an  exception;  and  in  sales  of  these,  the  term 
bushel  is  satisfied  by  a  quantity  equal  in 
weight  alone  to  the  statute  requisition,  unless 
the  parties  have  otherwise  agreed.  Milk  v. 
Christie,  1  Hill  (N.  Y.)  102. 

3.  Curry  v.  Collins,  37  Mo.  324,  in  which 
case  the  court  held  that  the  word  bushwhacker 
was  not  actionable  per  se,  as  it  could  not  be 
said  to  have  received  any  such  fixed,  definite, 
and  generally  received  sense  that  it  could  be 
declared,  as  a  matter  of  law,  by  its  own  force,  to 
bear  a  direct  imputation  of  any  specific  indict- 
able offense.  See  also  the  title  Liukl  and 
Slander. 
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"  business*  upon  Sunday,  and  the  validity  of  acts  performed  on  that  day,  see 
the  title  SUNDAY.  As  to  license  taxes  upon  "  business,"  see  the  title  OCCU- 
PATION, Business,  and  Privilege  Taxes.  As  to  "place  of  business"  for 
service  of  process,  see  PLACE;  and  see  ENCYCLOPAEDIA  OF  PLEADING  AND 
PRACTICE,  title  SERVICE  OF  PROCESS.  As  to  exemption  from  execution  and 
attachment  of  a  debtor's  implements  for  carrying  on  his  "business,"  see 
the  titles  EXEMPTION  LAWS;  HOMESTEAD.  As  to  the  "business"  of  a 
liquor  dealer,  see  the  title  INTOXICATING  LIQUORS.) — In  its  larger  sense, 
"  business "  embraces  everything  about  which  a  person  can  be  employed.1 
But  in  a  more  ordinary  and  confined  sense  "business"  is  that  which  occu- 
pies the  time,  attention,  and  labor  of  a  man,  for  the  purpose  of  a  livelihood 
or  profit.2 


1.  People  v.  Tax  Com'rs,  23  N.  Y.  243. 

In  /;/  re  Alabama,  etc.,  R.  Co.,  9  Blatchf. 
(U.  S.)  397,  the  court  said:  "  In  its  broadest 
sense,  the  term  business  includes  nearly  all 
the  affairs  in  which  either  an  individual  or  a 
corporation  can  be  actors.  Indulgence  in 
pleasure,  participation  in  domestic  enjoyment, 
and  engagement  in  the  offices  of  merely  per- 
sonal religion,  may  be  exceptions,  in  the  case 
of  an  individual.  But  the  employment  of 
means  to  secure  or  provide  for  these  would,  to 
him,  be  business ;  and,  to  a  corporation,  these 
exceptions  can  have  no  application.  The  con- 
duct of  any  and  all  of  the  affairs  of  a  corpora- 
tion is  business." 

Official  Business. — See  Official. 

Business  Reputation.  —  See  the  title  Libel 
and  Slander. 

Course  of  Business.  —  See  Course. 

Place  of  Business.  —  See  Place. 

Business  Usages.  —  See  the  title  Usages  and 
Customs. 

Carry  on  Business.  —  See  Carry,  and  the  title 

Foreign  Corporations. 
Business  Originating  in  a  Certain  District. — 

See  Originate. 

Liability  of  Master  for  Acts  of  Servant.  (See 
also  Cause,  and  the  title  Master  and  Serv- 
ant; and  see  generally  the  title  Agency,  vol. 
1,  p.  1136.)  —  It  is  a  general  rule  that  where  a 
servant  in  the  course  of  his  employment  so 
manages  the  business  that  an  injury  results 
to  some  third  person,  the  master  is  responsible. 
In  International,  etc.,  R.  Co.  v.  Cooper,  (Tex. 
Civ.  App.  1895)  30  S.  W.  Rep.  470,  the  court 
says  of  business,  as  used  in  this  connection: 
"  The  term  business  as  here  employed  is  not 
restricted  in  its  meaning  to  business  in  the 
ordinary,  sense,  but  embraces  everything  the 
servant  may  do  for  the  master  with  his  ex- 
pressed or  implied  sanction." 

2.  Abel  v.  State,  90  Ala.  633;  Moore  v. 
State,  16  Ala.  411;  Harris  v.  State,  50  Ala. 
130;  Eubanks  v.  State,  17  Ala.  181;  Martin  v. 
State,  59  Ala.  36;  Carter  v.  State,  44  Ala.  29; 
Bryant  v.  State,  46  Ala.  302;  Espy  v.  State,  47 
Ala.  533.  See  also  Warren  v.  Shook,  91  U.  S. 
711. 

In  Smith  v.  Anderson,  15  Ch.  Div.  258, 
Jessel,  M.  R.,  after  citing  definitions  of 
business  from  several  dictionaries,  said: 
"  Anything  which  occupies  the  time  and 
attention  and  labor  of  a  man,  for  the  purpose 
of  profit,  is  imsiness."  Further  on  he  re- 
marks: "  There  are  many  things  which  in 
common    colloquial    English  would   not  be 


called  a  business,  even  when  carried  on  by 
a  single  person,  which  would  be  so  called 
when  carried  on  by  a  number  of  persons. 

*  *  *  For  instance,  a  man  who  is  the 
owner  of  offices,  that  is,  of  a  house  divided 
into  several  floors  and  used  for  commer- 
cial purposes,  would  not  be  said  to  carry- 
on  a  business  because  he  let  the  offices  as 
such.  But  suppose  a  company  was  formed 
for  the  purpose  of  buying  a  building,  or  leas- 
ing a  house,  to  be  divided  into  offices  and  to 
be  let  out,  —  should  not  we  say,  if  that  was 
the  object  of  the  company,  that  the  company- 
was  carrying  on  business  for  the  purpose  of 
letting  offices  ?  *  *  *  The  same  observa- 
tion maybe  made  as  regards  a  single  individ- 
ual buying  or  selling  land,  with  this  addition, 
that  he  may  make  it  a  business,  and  then  it 
is  a  question  of  continuity.  *  *  *  When 
you  come  to  an  association  or  company, 
formed  for  a  purpose,  you  say  at  once  that  it 
is  a  business,  because  there  you  have  that 
from    which    you    would    infer  continuity. 

*  *  *  So  in  the  ordinary  case  of  invest- 
ments: a  man  who  has  money  to  invest  [the 
object  being  to  obtain  his  income],  invests 
his  money,  and  he  may  occasionally  sell  the 
investments  and  buy  others,  but  he  is  not 
carrying  on  a  business."  The  decision  of 
which  the  observations  just  quoted  were  the 
preface  was  reversed  on  appeal;  without, 
however,  as  it  would  seem,  affecting  the 
value  of  those  observations.  See  Stroud's 
Jud.  Diet. 

In   the    Sense    of   Employment,  Occupation. 

(See  also  Employment;  Occupation.) —  Busi- 
ness is  a  word  of  large  signification,  and  de- 
notes the  employment  or  occupation  in  which 
a  person  is  engaged  to  procure  a  living.  God- 
dard  v.  Chaffee,  2  Allen  (Mass.)  395;  Hacheny 
v.  Leary,  12  Oregon  44;  Lyons-Thomas  Hard- 
ware Co.  v.  Perry  Stove  Mfg.  Co.,  86  Tex. 
153- 

Business  Synonymous  with  Occupation.  —  See 

Hoagland  v.  Segur,  38  N.  J.  L.  237. 
Business  Synonymous  with  Employment.  —  See 

Raines  v.  Watson,  2  W.  Va.  390;  Moore  v. 
State,  16  Ala.  411. 

The  primary  signification  of  the  word 
business  is  employment  —  that  which  employs 
time,  attention  and  labor.  Hickey  v.  Thomp- 
son, 52  Ark.  237;  Martin  v.  State,  59  Ala.  36; 
Sterne  v.  State,  20  Ala.  46. 

Calling  and  Business.  —  A  Texas  exemption 
law  provided  that  exempt  property  must  be 
used  for  the  purposes  of  a  home,  or  as  a  place 
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to  exercise  the  calling  or  business  ol  the  head 
of  a  family.  It  was  held  that  this  statute  did 
not  apply  to  a  place  of  business  which  the 
owner  was  not  using.  Shryock  v.  Latimer,  57 
Tex.  677.  In  construing  the  words  '  calling  ' 
and  business,  the  court  in  that  case  said: 
"  The  words  '  calling  '  and  business  are 
evidently  used  in  the  constitution  in  a  very 
broad  sense  when  taken  together,  but  the  sig- 
nification of  each  one  is  uncertain;  yet  we  are 
to  infer  that  they  were  not  used  to  designate 
the  same  thing.  Taken  together,  they  cer- 
tainly embrace  every  legitimate  avocation  in 
life  by  which  an  honest  support  for  a  family 
may  be  obtained.  The  former  was  probably 
used  in  the  sense  of  '  profession  '  or  '  trade,' 
which  would  embrace  all  such  employments 
as  by  course  of  study  or  apprenticeship  in  any 
of  the  learned  professions,  liberal  arts,  or  me- 
chanical occupations,  a  person  has  acquired 
skill  or  ability  to  follow,  and  which  has  be- 
come practically  a  matter  of  personal  skill,  in 
its  nature  not  temporary  in  existence.  The 
latter  word  was  probably  used  in  contradis- 
tinction to  the  other,  to  denote  that  which  Mr. 
Webster  defines  to  be  the  general  meaning  of 
the  word,  '  that  which  occupies  the  time, 
attention,  and  labor  of  men,  for  the  purpose  of 
profit  or  improvement,'  and  this  may  be  tem- 
porary. The  defendant  Latimer  might  not  be 
embraced  in  the  first,  but  would  be  embraced 
in  the  latter.  The  '  calling  '  may  exist  as  a 
fact,  whether  it  be  practiced  or  not;  with  the 
other,  the  actual  employment  in  the  given 
occupation  furnishes  the  only  means  to  deter- 
mine whether  the  business  exists  or  not." 

But  that  "calling"  may  be  used  synony- 
mously with  business,  see  Raines  v.  Watson,  2 
W.  Va.  390. 

Business  and  Trade.  (See  also  Trade.) — In 
Harris  v.  Amery,  L.  R.  r  C.  P.  154,  Willes,  J., 
says:  "  It  is  unnecessary  to  refer  to  authori- 
ties to  show  that  business  has  a  more  exten- 
sive signification  than  '  trade.'  " 

"  Every  trade  is  a  business,  but  every  busi- 
ness is  not  a  trade."  Doe  v.  Bird,  2  Ad.  & 
El.  161,  29  E.  C.  L.  57.  And  that  business  is 
a  broader  term  than  "  trade,"  see  Doe  v.  Keel- 
ing, 1  M.  &  S.  100;  Rolls  v.  Miller,  53  L.  J. 
Ch.  99;  Adams  v.  Boston,  etc.,  R.  Co.,  I 
Holmes  (U.  S.)  35. 

Business  in  the  Sense  of  Trading.  —  In  In  re 
Bristol  Athenaeum,  43  Ch.  Div.  236,  it  was  held 
that  section  199  of  the  English  Companies  Act 
of  1862,  which  deals  with  the  winding  up  of 
unregistered  companies,  was  applicable  only 
to  trading  associations,  and  did  not  apply  to  a 
literary  and  scientific  institute,  inasmuch  as 
such  companies  are  to  be  wound  up  at  their 
place  of  business,  "  and  business  must  ordi- 
narily be  trading  under  the  act." 

Business  Distinguished  from  Capital  or  Stock  on 
Hand.  —  There  was  an  agreement  to  pay  a  cer- 
tain sum  of  money  "  out  of  the  business."  In 
construing  this  the  court  said:  "  Then,  again, 
it  is  urged  that  payment  out  of  the  business 
meant  payment  out  of  the  patents,  or  stock  on 
hand,  or  capital,  or  any  implements  of  trade 
belonging  to  the  copartnership.  I  think  there 
is  no  rule  of  interpretation  that  sustains  this 
view.  *  *  *  Besides,  business  does  not 
mean  stock,  or  machinery,  or  capital  and  the 
like.     While  business  cannot  be  done  without 


these,  in  commercial  language  it  is  as  distinct 
from  them  as  labor  is  from  capital.  In  speak- 
ing of  the  business  that  may  be  done  by  a  mer- 
chant, banker,  or  railroad  company,  the  mind 
does  not  contemplate  or  dwell  upon  the  char- 
acter or  quality  of  the  means  used,  but  of  the 
operations,  whether  great  or  small,  complex 
or  simple,  numerous  or  few,  for  one  or  the 
other  of  these  conditions  may  arise  from  much 
or  little  stock  or  capital.  In  other  words, 
business  does  not  mean  dry-goods,  nor  cash, 
nor  iron  rails  and  coaches.  Business  is  not 
these  lifeless  and  dead  things,  but  the  activi- 
ties in  which  they  are  employed.  When  in 
motion,  then  the  owners  are  said  to  be  in 
business;  and  then  it  is  that  merchants  and 
others  speak  of  the  profits  of  the  business." 
Braeutigam  v.  Edwards,  38  N.  J.  Eq.  545. 

Ten  Per  Cent  on  the  Business.  —  In  Funck  v. 
Haskell,  132  Mass.  580,  it  was  held  that  the 
words,  "  ten  per  cent,  on  the  business,  '  in 
articles  of  copartnership,  indicating  the  portion 
or  share  one  partner  was  to  receive  meant  ten 
per  cent,  of  the  results  of  the  business  of  the 
partnership,  that  is,  ten  per  cent,  of  the  profits. 

Employment  of  Children  in  a  Dangerous  Business 
or  Vocation.  (See  also  the  title  Children.) — A 
statute  prohibited  the  employment  of  any 
young  child  in  "  playing  on  musical  instru- 
ments, rope  or  wire  walking,  dancing,  begging, 
or  peddling,  or  as  a  gymnast,  contortionist, 
rider,  or  acrobat,"  or  "in  any  business,  ex- 
hibition, or  vocation  injurious  to  the  health  or 
dangerous  to  life  or  limb."  This  was  held 
not  to  apply  to  the  employment  of  a  child  in  a 
steam  laundry  where  there  was  dangerous 
machinery.  The  court  said:  'The  other 
word  business  is,  it  is  true,  used  for  the 
first  time.  In  general  use  it  has  a  broader 
significance  than  either  of  the  others,  and 
might  include  any  affair,  however  serious  or 
trivial,  into  which  volition  entered.  But  here 
it  is  used  with  words  of  limited  meaning, 
which  have  received  in  the  same  act  a  par- 
ticular application,  and  upon  the  same  princi- 
ples of  construction  must  be  referred  to  things 
of  the  same  kind  as  those  specified,  and  to 
which  the  other  words  are  referred.  Wake- 
field v.  Fargo,  90  N.  Y  218.  We  think,  there- 
fore, that  a  'business  or  vocation,'  to  be 
within  the  purview  of  the  statute,  must  be  an 
employment  either  vicious  in  itself  or  one 
which  partakes  of  the  character  of  an  amuse- 
ment, and  that  it  has  no  application  to  pro- 
ductive industries  or  useful  or  necessary 
business  or  occupation.  The  defendant's  em- 
ployment was  undoubtedly  of  the  latter  char- 
acter, and  although  in  the  abstract  he  was 
engaged  in  business,  and  the  machine  em- 
ployed in  its  prosecution  was  dangerous,  there 
is  no  analogy  with  the  avocations  specified  in 
the  act,  and  we  find  nothing  to  show  that  any 
wider  sense  was  intended."  Hickey  v.  Taaffe, 
99  N.  Y.  204,  52  Am.  Rep.  21. 

Single  Act  —  Intoxicating  Liquors.  —  A  person 
whose  business  is  that  of  a  butcher,  but  who 
sells  spirituous  liquors  once,  cannot  be  re- 
garded as  one  engaged  in  the  business  or  em- 
ployment of  retailing  liquor.  Moore  v.  Stale, 
16  Ala.  411;  McPherson  v.  State,  54  Ala.  224. 
See  also  the  title  Intoxicating  Liquors. 

It  is  true,  the  doing  of  a  single  act  pertain- 
ing to  a  particular  business  will  not  be  con- 
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sldered  engaging  in  or  carrying  on  the  busi- 
ness ;  yet  a  series  of  such  acts  would  be  so 
considered,  Harris  v.  State,  50  Ala.  130; 
Weil  v.  State,  52  Ala.  21;  Grant  v.  State,  73 
Ala.  14;  Sterne  v.  State,  20  Ala.  46. 

Same  —  Intention.  —  If  a  person  makes  all 
necessary  preparations  to  carrv  on  the  busi- 
ness of  a  wholesale  liquor  dealer,  and  holds 
himself  out  and  solicits  trade  as  such,  and 
makes  one  sale  without  a  license,  intending 
to  continue  the  business,  he  is  engaged  in  the 
carrying  on  the  businens  within  the  meaning 
of  a  statute  regulating  the  business.  Abel  v. 
State,  90  Ala.  631. 

Same  —  Taxation.  —  In  People  v.  Tax 
Com'rs,  23  N.  Y.  243,  it  was  held  that  a  stat- 
ute taxing  the  capital  of  non-residents  em- 
ployed in  business  within  the  state  did  not 
apply  to  property  sent  into  the  state  for  sale, 
but  only  to  capital  engaged  in  the  state  in  a 
continuous  business.  See  also  the  titles  TAX- 
ATION ;  Occupation,  Privilege,  and  Business 
Taxes. 

Same — Foreign  Corporations.  —  In  Farrior  v. 
New  England  Moitgage  Security  Co.,  88  Ala. 
278,  it  was  held  that  the  doing  of  a  single 
act  of  business  in  the  exercise  of  a  corporate 
function  is  within  the  prohibition  of  the  Ala- 
bama constitution  against  foreign  corporations 
doing  business  within  the  state  without  com- 
pliance with  the  state  regulations.  And  see, 
for  a  full  exposition  as  to  whether  a  single  act 
is  within  these  provisions,  the  title  Foreign 
Corporations. 

Same  —  Business  of  a  Slaughterer  of  Cattle.  — 
A  statute  provided  that  the  business  of  a 
slaughterer  of  cattle  should  not  be  newly 
«stablished  without  the  consent  of  the  local 
authorities.  It  was  held  that  a  cattle  market 
company  which  allowed  persons  to  slaughter 
cattle  at  its  market  on  the  payment  of  so  much 
per  head,  the  persons  bringing  their  own  im- 
plements, was  within  the  statute.  Blackburn, 
J.,  said:  "  The  meaning  of  the  section  is,  the 
things  mentioned  shall  not  be  done  to  such  an 
extent  as  to  be  a  business,  and  the  killing  of 
one  or  two  cattle  possibly  would  not  establish 
the  business  of  a  slaughterer,  but  if  it  be  done 
to  the  extent  of  creating  a  business,  it  is  im- 
material whether  the  business  is  carried  on  by 
the  company  through  their  own  servants,  or 
by  suffering  many  independent  persons  each 
to  kill  his  own  beast  on  the  company's 
premises."  Liverpool  New  Cattle  Market  Co. 
v.  Hodson,  L.  R.  2  Q.  B.  134.  See  also  the  title 
Slaughter  Houses. 

Same  —  Engaging  in  the  Business  of  Keeping  a 
Theatre.  —  A  mere  offer  of  any  room  or  hall 
for  use  as  a  theatre  is  not  engaging  in  the 
business  of  keeping  a  theatre.  The  court  said: 
"  Although  it  might  not  be  necessary  in  a 
business  of  this  sort  to  show  the  series  of  acts 
which  must,  according  to  the  case  of  Weil  v. 
State  52  Ala.  19,  and  other  and  older  cases  in 
this  state,  be  proved  in  order  to  establish  the 
charge  that  a  defendant  '  did  engage  in  or 
carry  on  the  business  '  of  retailing  spirituous 
liquors;  yet  certainly  it  cannot  be  held  that  a 
person  '  did  engage  in  or  carry  on  the  business 
of  keeping  a  theatre,'  who  only  offered  a  room 
for  rent  to  be  used  as  a  theatre,  if  he  had  in 
fact  never  used  it,  or  let  it  to  another  to  be 
used,  for  that  Purpose."  Gillman  v.  State, 
55  Ala.  250. 


Same  —  Carry  on  Business.  (See  also  Carry.)  — 
A  solicitor  does  not  "practice  "  or  "carry  on 
his  business  "  outside  of  the  limits  within 
which  he  is  authorized  to  practice  by  his  cer- 
tificate, merely  by  reason  of  a  single  isolated 
transaction  outside  of  such  limits.  In  re  Hor- 
ton,  45  L.  T.  541. 

Business  Synonymous  with  Affairs.  —  See 
Affairs,  vol.  1,  p.  908;  Montgomery  v.  Com. 
91  Pa.  St.  133. 

Doing  Business  within  a  State  —  Foreign  Cor- 
porations. (See  also  the  title  Foreign  Cor- 
porations.)—  An  agent  took  an  application  for 
a  life  insurance  policy  in  Washington  Terri- 
tory and  forwarded  it  to  a  foreign  insurance 
company  in  another  state.  It  was  held  that 
this  was  not  doing  business  in  the  territory ; 
but  taking  a  note  for  an  instalment  of  a  pre- 
mium on  such  policy  when  it  became  due  was 
held  to  be  doing  business  within  the  statute. 
Hackeny  v.  Leary,  12  Oregon  44.  The  court 
cited  the  case  of  Lovejoy  v.  Whipple,  18  Vt. 
379,  where  it  was  held  that  the  taking  of  a 
promissory  note  executed  upon  Sunday,  in 
consummation  of  a  contract  previously  made, 
was  doing  business  on  Sunday. 

An  insurance  company  that  has  ceased  to 
issue  new  policies,  but  collects  premiums  and 
pays  losses  on  old  ones,  is  to  be  considered  as 
"  doing  business."  Smyth  v.  International  L. 
Assur.  Co.,  35  How.  Pr.  (N.  Y.  C.  PI.)  126,  4 
Abb.  Pr.  N.  S.  (N.  Y.)  11. 

A  railroad  four  hundred  and  fifty-five  miles 
long,  forty-two  miles  of  which  are  in  a  state 
other  than  that  in  which  it  was  incorporated, 
is  "doing  business"  in  the  former  state. 
Erie  R.  Co.  v.  Pennsylvania,  21  Wal'.  (U. 
S.)  492. 

In  People  v.  Horn  Silver  Min.  Co.,  105  N. 
Y.  76,  the  court  says:  "  We  cannot  construe 
the  words  '  doing  business  in  this  state  '  to 
mean  the  whole  business  of  the  corporation 
within  this  state;  and  while  we  are  not  pre- 
pared to  hold  that  an  occasional  business 
transaction  —  that  keeping  an  office  where 
meetings  of  the  directors  are  held,  transfer 
books  kept,  dividends  declared  and  paid,  and 
other  business  merely  incidental  to  the  regu- 
lar business  of  the  corporation  is  done  —  would 
bring  a  corporation  within  this  act;  yet  when, 
as  in  this  case,  all  these  things  are  done,  and 
in  addition  thereto  a  substantial  part  of  the 
regular  business  of  the  corporation  is  carried 
on  here,  then  we  are  unable  to  say  that  the 
corporation  is  not  brought  within  the  act  as 
'  one  doing  business  in  this  state.' 

Sunday.  (See  also  the  title  Sunday  for  a 
full  treatment.)  —  There  is  nothing  in  the 
position  of  the  word  business  between  "  work 
and  "  labor  "  in  the  English  statute  to  show 
that  its  meaning  should  be  confined  to  such 
business  as  is  manual.  Fennell  v.  Ridler,  5 
B.  &  C.  407,  11  E.  C.  L.  261. 

Same  —  Procuring  Signatures  of  Taxpayers  to 
a  Petition.  —  In  De  Forth  v.  Wisconsin,  etc.. 
R.  Co.,  52  Wis.  320,  38  Am.  Rep.  737,  it  was 
held  that  procuring  signatures  of  taxpayers  to 
a  petition  to  a  board  of  supervisors  to  issue 
railroad  aid  bonds,  was  business. 

Same  —  Loaning  Money.  —  The  loaning  of 
money  on  Sunday  is  business.  Troewert  v. 
Decker,  51  Wis.  46. 

Same  —  Business  Distinguished  from  Labor. — 
In  Bloom  v.  Richards,  2  Ohio  St.  396,  the  court 

Volume  V. 


Definition. 


BUSINESS. 


Definition. 


•said:  "  Numerous  cases  may  be  found  in 
which  contracts  entered  into  upon  a  Sunday 
have  been  declared  invalid  ;  but  it  will  be  seen, 
by  an  examination  of  the  statutes  under  which 
these  decisions  were  made,  that  they  are,  in 
every  instance,  much  more  comprehensive 
than  the  act  we  are  considering.  Their  pro- 
hibition is  not  of  common  labor  simply,  but  of 
any  manner  of  worldly  business,  save  acts  of 
necessity  or  charity.  Thus,  in  Fennell  v. 
Ridler,  5  B.  &  C.  406,  11  E.  C.  L.  261,  it  was 
held  that  a  contract  for  the  sale  and  warranty 
•of  a  horse  made  upon  a  Sunday  was  void  as 
between  the  parties  to  it.  But  the  English 
statute,  29  Car.  II.,  c.  7,  provides  that  no  per- 
son '  shall  do  or  exercise  any  worldly  labor, 
business,  or  work,  of  their  ordinary  callings, 
upon  the  Lord's  day,  or  any  part  thereof, 
works  of  necessity  and  charity  only  excepted.' 
Now,  it  was  not  so  much  as  suggested  that  the 
sale  of  the  horse  fell  under  the  denomination 
■of'  labor'  or  '  work.'  On  the  contrary,  the 
court  put  it  expressly  under  the  term  busi- 
ness. 'That  the  purchase  of  a  horse  by  a 
horse-dealer  is  an  exercise  of  the  business  of 
Tlis  ordinary  calling,  no  one  can  doubt  '  was  the 
language  of  the  court.  And  that  the  words, 
'  labor,  business,  and  work,'  were  not  con- 
sidered as  synonymous,  is  apparent  from  the 
entire  opinion,  and  especially  from  the  follow- 
ing passage,  in  which  they  are  clearly  treated 
as  distinct:  '  Labor  may  be  private,  and  not 
meet  the  public  eye,  and  so  not  offend  against 
public  decency;  but  it  is  equally  labor,  and 
equally  interferes  with  a  man's  religious 
duties.  The  same  may  be  said  of  business  or 
work.  Each  may  be  public  and  meet  the  pub- 
lic eye;  each  may  be  private  and  concealed. 
There  is  nothing  in  the  position  of  the  word 
business,  between  those  of  "labor"  and 
"  work,"  which  in  our  judgment  can  justify  us 
in  giving  to  it  anything  but  its  ordinary  mean- 
ing.' These  extracts  are  from  the  opinion  of 
Bayley,  J.,  who  delivered  the  judgment  of  the 
court,  an  opinion  which  Best,  C.  J.,  pro- 
nounced to  be  '  one  of  the  most  able  judg- 
ments ever  delivered,'  and  of  which  Mr.  Jus- 
tice Park  said  that  he  '  never  read  a  more 
luminous  judgment.'  See  Smith  v  Sparrow, 
4  Bing.  84,  13  E.  C.  L.  351.  From  this  un- 
bounded praise,  as  well  as  from  the  opinion 
itself,  it  is  to  be  inferred  that  the  statute  un- 
derwent much  consideration  before  the  opinion 
was  delivered.  There  is,  then,  a  distinction 
between  labor  and  business,  for  though  labor 
may  be  business,  it  is  not  necessarily  so,  and 
the  converse  is  equally  true,  that  business  is 
not  alwavs  labor." 

In  Lovejoy  v.  Whipple,  18  Vt.  379;  Pattee 
v.  Greely,  13  Met.  (Mass.)  284;  Towle  v.  Lar- 
rabee,  26  Me.  466;  Berrill  v.  Smith,  2  Miles 
(Pa.)  402;  O'Donnell  v.  Sweeney,  5  Ala.  470; 
Adams  v  Hamell,  2  Dougl.  (Mich.)  73,  the  ex- 
ecution of  commercial  paper  and  contracts, 
sales,  and  exchanges  are  held  business  within 
the  Sunday  statutes.  But  as  held  in  Bloom  v. 
Richards,  2  Ohio  St.  400,  they  would  not  fall 
under  the  term  "  labor."  To  the  same  effect, 
see  Richmond  v.  Moore,  107  111.  438. 

Musician. —  In  Goddard  v.  Chaffee,  2  Allen 
(Mass.)  395,  it  was  held,  when  one  had  for 
some  years  been  employed  in  playing  upon 
musical  instruments  as  a  member  of  military 


and  quadrille  bands,  and  had  in  this  way  ob- 
tained his  sole  support  and  livelihood,  that 
this  was  his  business. 

Housekeeping.  —  A  statute  allowed  an  ex- 
emption in  the  business  in  which  a  debtor  was 
principally  or  wholly  engaged.  It  was  held 
that  housekeeping  was  not  a  btisiness  within 
the  meaning  of  the  statute,  and  therefore  a 
married  woman  might  claim  the  exemption 
in  another  business,  although  her  principal 
occupation  was  housekeeping.  McCoy  v. 
Sheriff,  61  Mich.  362.  See  also  the  title  Ex- 
emption Laws. 

Married  Women  —  Renting  a  Few  Rooms.  —  A 
statute  provided  that  whenever  any  married 
woman  should  carry  on  business,  she  should 
be  liable  for  the  debts  incurred  on- account  of 
the  same.  It  was  held  that  the  business  must 
be  pursued  as  a  continuing  and  substantial 
employment,  and  that  the  mere  renting  of  a 
few  rooms  by  a  married  woman  in  the  house 
in  which  she  lived  with  her  husband  was  not 
carrying  on  a  business  within  the  meaning  of 
the  statute.  Holmes  v.  Holmes,  40  Conn.  117. 
See  also  the  title  Married  Women. 

Farming  —  Married  Women.  (See  also  the 
title  Married  Women.)  —  Code  of  Mississippi, 
1871,  §  1780,  provided  that  all  contracts  made 
by  the  husband  or  wife,  or  either  of  them,  for 
supplies  for  the  plantation  of  the  wife,  might 
be  enforced  out  of  her  separate  estate;  and 
that  when  a  married  woman  engaged  in 
trade  or  business  as  a  feme  sole,  she  should 
be  bound  by  her  contracts,  made  in  the 
course  of  such  trade  or  business.  In  Dun- 
can v  Robertson,  58  Miss.  396,  the  ques- 
tion was  whether  under  this  provision  a  wife 
who  had  a  plantation  operated  for  her  own 
account  could,  in  reference  to  such  operations, 
be  treated  and  held  to  be  engaged  in  trade  and 
business  as  a  feme  sole.  The  court  said:  "  We 
answer  the  question  first  stated  in  the  nega- 
tive. The  provision  that  a  married  woman 
may  employ  her  money  in  trade  or  business, 
and  that  '  when  a  married  woman  engages  in 
trade  or  business  as  a  feme  sole,  she  shall  be 
bound  by  her  contracts  made  in  the  course  of 
such  trade  or  business  in  the  same  manner  as 
if  she  were  unmarried,  contemplates  trade  or 
business  other  than  that  specifically  regulated 
by  the  statute,  and  contracts  distinct  from 
those  enumerated  in  it,  as  within  her  capacity 
as  a  feme  covert.  As  a  feme  covert  she  may 
make  certain  contracts  specified  by  the  statute. 
As  a  feme  sole  employing  her  means  in  trade 
or  business,  she  may,  in  the  prosecution  of 
that  trade  or  business,  contract  as  if  she  were 
not  married.  The  contracts  contemplated  in 
her  character  as  feme  covert  and  feme  sole  are 
distinct  things,  and  it  is  not  admissible  to 
annul  the  restriction  of  the  statute  as  to  the 
capacity  of  a  married  woman,  acting  in  her 
prescribed  sphere  as  such  as  marked  by  the 
statute,  by  treating  her  as  a  feme  sole  as  to  the 
contracts  enumerated  by  the  statute  as  those 
which  she,  as  a  married  woman,  may  make. 
A  married  woman  may  make  certain  contracts 
enumerated  in  the  statute.  If  she  assumes 
the  character  of  a  feme  sole,  and  thus  prose- 
cutes trade  or  business,  in  which  she  may  en- 
gage, she  ceases  to  be  regarded  as  a  married 
woman  as  to  contracts  made  in  it." 

But  in  Hickey  -'.  Thompson,  52  Ark.  237,  it 
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was  held,  where  a  statute  provided  that  a 
married  woman  might  carry  on  any  trade  or 
business,  that  she  might  engage  in  farming. 

A  married  woman  who  owns  a  farm  and 
carries  it  on  for  the  support  of  her  family  or 
her  husband's  family  is  one  doing  "  business 
on  her  separate  account  '  within  the  meaning 
of  a  statute.    Snow  v.  Sheldon,  126  Mass.  334. 

Farming  —  Gardening  —  Bankruptcy. —  Within 
the  English  bankruptcy  act  it  has  been  held 
that  a  gentleman  who  occupied  as  his  resi- 
dence a  place  containing  seventy-nine  acres  of 
land  and  who  raised  fruits  and  vegetables  and 
bred  horses  for  his  pleasure,  some  of  which  he 
sold,  was  not  engaged  in  business.  In  re 
Wallis,  14  Q.  B.  Div.  950.  Compare  Eubanks 
v.  State,  17  Ala.  183,  set  out  infra,  this  note. 

Farming  —  English  Companies  Act. —  I n  H arris 
v.  Amery,  L.  R.  1  C.  P.  154,  it  was  held  that 
farming  was  a  business  within  an  English 
statute  which  provided  that  no  company,  asso- 
ciation, or  partnership  consisting  of  more  than 
twenty  persons  should  be  formed  for  the  pur- 
pose of  carrying  on  any  business  that  had  for 
its  object  the  acquisition  of  gain. 

English  Companies  Act  —  Mutual  Benefit  So- 
ciety.—  A  mutual  building  and  loan  society 
has  been  held  a  business  within  the  English 
Companies  Act,  although  the  object  of  the 
society  is  to  lend  money  to  its  members  only. 
Shaw  v.  Benson,  11  Q.  B.  Div.  563.  See  also 
Crowther  v.  Thorley,  31  W.  R.  564,  32  W.  R. 
330,  48  L.  T.  644,  50  L.  T.  43. 

Same  —  Mutual  Marine  Insurance  Company. — 
So  within  ihe  English  Companies  Act  a  mu- 
tual marine  insurance  association  has  been 
held  a  business.  In  re  Padstow  Total  Loss, 
etc.,  Assur.  Assoc.,  20  Ch.  Div.  137. 

Business  — ■  Corporation  —  Paying  or  Securing  an 
Indebtedness. —  A  statute  provided  that  a  corpo- 
ration might  enter  into  any  contract  or  obliga- 
tion essential  to  the  transaction  of  its  authorized 
business.  In  Lyons-Thomas  Hardware  Co. 
v.  Perry  Stove  Mfg.  Co.,  86  Tex.  152,  the  court 
said:  "  What  was  the  authorized  btisiness 
of  the  private  corporation  making  the  convey- 
ance in  question?  That  business  was  au- 
thorized which  its  charter  stated  it  was  formed 
to  pursue.  What  was  that  business?  Busi- 
ness is  defined  to  be  '  that  which  busies,  or 
that  which  occupies  the  time,  attention  or 
labor  of  one  as  his  principal  concern,  whether 
for  a  longer  or  shorter  time;  employment; 
occupation.'  (Webster.)  Business  is  a  word 
of  large  signification,  and  denotes  the  employ- 
ment or  occupation  in  which  a  person  is  en- 
gaged to  procure  a  living.'  Goddard  v. 
Chaffee,  2  Allen  (Mass.)  395.  '  It  is  the 
synonym  of  employment,  signifying  that 
which  occupies  the  time,  attention,  and  labor 
of  men,  for  the  purpose  of  a  livelihood  or 
profit.'  Martin  v.  State,  59  Ala.  36.  The 
corporation  making  the  conveyance  in  ques- 
tion was  a  private  trading  corporation,  the 
business  of  which  consisted  in  buying  and 
selling  for  profit  in  the  ordinary  course  of  mer- 
cantile business.  That  was  its  business, 
within  the  meaning  of  the  statute,  and  when 
that  ceased  without  intent  to  resume,  the  busi- 
ness no  longer  existed,  and  no  contract  there- 
after made  could  be  essential  to  the  trans- 
action of  —  the  doing  of  —  that  business.  The 
mere  act  of  paying  or  securing  an  indebted- 


ness can  never  become  a  business."  See  also 
the  title  Corporations. 

Bankrupt  Act  — Business  Corporation  —  "  Trad- 
ing." —  A  railroad  corporation  is  a  "business 
corporation  "  within  the  meaning  of  the 
thirty-seventh  section  of  the  Bankruptcy  Act 
of  1867.  The  court  said:  "  '  The  provisions  of 
this  act  shall  apply  to  all  moneyed,  business, 
or  commercial  corporations.'  To  attempt  to 
limit  the  word  business  in  this  clause  of  the 
statute  so  as  merely  to  be  synonymous  with 
'  trading,'  would  deprive  it  of  any  meaning 
beyond  that  included  in  the  other  words 
'  moneyed  and  commercial.'  A  trading  cor- 
poration is  a  commercial  corporation.  The 
word  business  has  a  broader  meaning  as 
applied  to  corporations."  Adams  v.  Boston, 
etc.,  R.  Co.,  1  Holmes  (U.  S.)  35;  Winter  v. 
Iowa,  etc.,  R.  Co.,  2  Dill.  (U.  S.)  487. 

So  is  an  insurance  company.  In  re  Inde- 
pendent Ins.  Co.,  1  Holmes  (U.  S.)  103;  Sib- 
line  v.  Hercules  Assur.  Soc,  5  Am.  L.  T.  Rep. 
400. 

Bankruptcy  —  Business  of  a  Railroad. —  In  In  re 

Alabama,  etc.,  R.  Co.,  1  Fed.  Cas.  No.  124,  9 
Blatchf.  (U.  S.)  390,  6  Nat.  Bank.  Reg.  107,  it 
was  held  that  the  business  of  a  railroad  com- 
pany, within  the  meaning  of  the  eleventh  sec- 
tion of  the  Bankruptcy  Act  of  1867,  providing 
the  place  where  the  proceedings  in  bankruptcy 
might  be  prosecuted,  could  only  be  carried  on 
where  the  railroad  is,  or  is  to  be,  constructed, 
maintained,  and  operated;  and  that  the  col- 
lateral transactions  of  its  agents  out  of  that 
district  did  not  in  any  sense  constitute  the 
business  of  the  railroad  company,  that  busi- 
ness not  being  removable. 

Railroad  Corporation  —  Bankruptcy  —  Commer- 
cial and  Business. —  In  Sweatt  v.  Boston,  etc., 
R.  Co.,  3  Cliff.  (U.  S.)  351,  the  court  said: 
"  Confessedly,  railroad  corporations  aie  cre- 
ated to  transport  passengers  and  freight,  and 
it  is  that  precise  business  in  which  they  are 
employed.  They  must,  therefore,  be  held  to 
be  commercial  corporations.  Undoubtedly 
the  word  business,  as  applied  to  corpora- 
tions, has  a  broader  meaning  than  the  word 
'  commercial,'  as  used  in  the  same  clause,  but 
it  was  not  the  intention  of  Congress,  in  the 
opinion  of  the  court,  to  give  such  a  scope 
to  the  word  business  as  to  supersede  the 
words 'moneyed  '  and  'commercial,' and  leave 
them  without  any  practical  signification. 
Harris  v.  Amery,  L.  R.  1  C.  P.  154."  See 
also  Commercial,  and  generally  the  title  Rail- 
roads. 

In  Reed  v.  Jones,  6  Wis.  680,  the  court  said: 
"  The  '  general  and  ordinary  business  '  of  a 
railroad  company  is  universally  understood  to 
be  that  of  building  and  keeping  in  repair  its 
road,  furnishing  the  rolling  stock  for  the  road, 
and  operating  it  for  the  transportation  of  prop- 
erty and  passengers.  It  has  to  do  many 
things  as  incidental  and  necessary  to  effectu- 
ate and  attain  its  main  purpose;  But  it  is 
quite  obvious  that  the  company  might  go  on 
in  the  prosecution  and  transaction  of  its  gen- 
eral and  ordinary  business  of  building,  fur- 
nishing, and  operating  the  road,  even  if  the 
election  of  a  board  of  directors  upon  a  certain 
day  should  be  suspended  or  postponed."  See 
generally  the  title  Railroads. 

Operating  Street  Railroad. —  Operating  a  street 
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railroad  by  horse  and  steam  is  a  business 
within  the  meaning  of  a  tax  law,  and  as  such 
may  be  subjected  to  the  payment  of  a  license. 
New  Orleans  v.  New  Orleans  City,  etc.,  R. 
Co.,  40  La.  Ann.  587.  See  also  the  title 
Occupation,  Business,  and  Privilege  Taxes. 

Business  —  Social  Club.  (See  also  the  title 
Societies  and  Clubs.) — In  State  v.  Boston 
Club,  45  La.  Ann.  585,  it  was  held  that  in  a 
statute  providing  that  for  every  business  or 
place  where  liquor  and  other  refreshments 
were  sold  an  annual  license  should  be  paid, 
the  word  business  did  not  apply  to  a  social 
club.  The  court  said:  "In  order  to  support 
their  contention  that  they  are  not  indebted  at 
all  for  a  license  they  allege  that  they  are  not 
engaged  in  trade,  and  do  not  follow  a  busi- 
ness. The  definition  of  business  by  the 
lexicograr/hers  is  sufficiently  broad  and  com- 
prehensive to  embrace  every  employment  or 
occupation,  and  all  matters  that  engage  a  per- 
son's attention  or  require  his  care,  without  the 
least  regard  to  trade  or  business.  The  mean- 
ing of  the  legislators  as  expressed  in  the  stat- 
utes is  not  as  extensive.  Jiusiness,  in  a 
legislative  sense,  is  that  which  occupies  the 
time,  attention,  and  labor  of  men,  for  purposes 
of  livelihood  or  for  profit;  a  calling  for  the 
purpose  of  a  livelihood.  We  will  follow  the 
latter  meaning  in  interpreting  the  statutes  re- 
lating to  license  tax.  The  defendants  are  not 
money  corporations,  in  a  business  sense,  nor 
are  they  business  corporations.  All  subjects 
of  license  designated  in  the  license  ac  Is  have 
reference  to  business,  except  liquors.  There 
is  a  license  required  for  the  business  of  a 
hotel,  of  a  theatre,  of  billiard  tables,  and  other 
occupations."  Notwithstanding  this,  the  club 
was  held  liable  under  another  clause. 

Works,  Mines,  Manufactory,  or  Other  Business. — 
The  purpose  of  a  statute  was  declared  to  be  to 
secure  money  due  for  labor  and  services  ren- 
dered by  any  miner,  mechanic,  etc.,  to  any 
person  or  companies  employing  laborers,  "  as 
owners,  lessees,  contractors,  or  under-ovvners 
of  any  works,  mines,  manufactory,  or  other 
business."  It  was  held  that  the  statute  did 
not  apply  to  cutting  saw-logs,  as  the  act  con- 
templated a  complete  and  independent  busi- 
ness of  a  fixed  and  permanent  character.  The 
court  said:  "  It  is  contended,  however,  that 
the  expression,  '  other  business,'  etc.,  is 
sufficiently  comprehensive  to  embrace  cutting 
and  driving  logs.  Perhaps  it  would,  if  we 
were  at  liberty  to  construe  it  without  reference 
to  the  context;  but  the  preceding  words, 
designating  particular  branches  of  business 
with  which  the  idea  of  permanency  and  com- 
pleteness, in  a  certain  sense,  is  always  asso- 
ciated, must  control  the  meaning  of  the  more 
general  expression  used  in  immediate  con- 
nection therewith.  The  '  other  business  '  is 
ejusdem  generis  with  that  more  particularly 
described  by  the  preceding  words  of  the  con- 
text, business  of  the  same  general  character, 
not  embracing  every  species  of  employment 
in  which  the  services  of  others  may  be  ren- 
dered." Pardee's  Appeal,  100  Pa.  St.  412; 
see  also  Allen's  Appeal,  81*  Pa.  St.  302;  Sulli- 
van's Appeal,  77  Pa.  St.  107;  Reichard  v.  Dur- 
year,  10  W.  N.  C.  (Pa.)  189. 

County  and  Township  Business  —  Special 
Legislation.    (See    also    the    titles  Constitu- 


tional Law;  Statutes.)  —  The  constitution  of 
Indiana  prohibited  special  legislation  regu- 
lating county  and  township  business.  In 
Eitel  v.  State,  33  Ind.  201,  it  was  decided  that 
an  act  erecting  a  criminal  court  for  a  particu- 
lar county  was  not  in  conflict  with  this  pro- 
hibition.   See  also  the  title  County. 

Amusement. — An  averment  that  the  defendant 
"  did  keep  a  ten-pin  alley  without  a  license  " 
is  insufficient  where  the  statute  is  directed 
against  one  engaged  in  the  business  or  em- 
ployment of  keeping  one.  The  court  said: 
"  The  averment  that  '  he  did  keep  a  ten-pin 
alley  '  is  not  equivalent  to  saying  that  he  was 
engaged  in  the  business  or  employment  of 
keeping  a  ten-pin  alley.  One  may  keep  a 
billiard-table  or  a  ten-pin  alley  for  the  amuse- 
ment of  himself  or  his  family,  without  being 
engaged  in  keeping  them  as  a  business  or 
avocation."  Eubanks  v.  State,  17  Ala.  183. 
Compare  In  re  Wallis.  14  Q.  B.  Div.  950,  set 
out  supra,  this  note. 

Conveyance  of  Stock  in  and  about  a  Business. — 
A  conveyance  by  a  woman  to  trustees,  in  the 
contemplation  of  marriage,  of  the  stock  in 
trade,  material,  and  other  articles  then  belong- 
ing to  her  in  and  about  her  said  business,  was 
held  to  carry  a  horse  and  gig.  The  court 
said:  "The  settlement  included  all  things 
'  belonging  to  M.  A.  Tyler  in  and  about  her 
business ;  '  and  the  jury  have  found  that  the 
property  in  question  did  so  belong  to  her.  It 
is  true  that  such  things  are  not  peculiar  to 
that  business ;  but  if  kept  really  and  bona 
fide  for  the  purposes  of  the  trade,  and  not  for 
pleasure,  they  would  pass  by  the  deed.  The 
jury  have  in  effect  found  that  the  horse  and 
gig  were  kept  for  the  trade,  and  not  for  pleas- 
ure." Dean  v.  Brown,  5  B.  &  C.  338,  11  E.  C. 
L.  248. 

Business  Appertaining  to  Minors. —  The  con- 
stitution of  South  Carolina  granted  jurisdic- 
tion to  the  probate  court  of  business  apper- 
taining to  minors.  It  was  held  that  business 
appertaining  to  minors  meant  business  pecu- 
liar to  minors,  and  therefore  did  not  include 
partition.  Herndon  v.  Moore,  18  S.  Car.  339. 
See  generally  the  titles  Infants;  Surrogate. 

Business  Paper.  (See  also  Commercial  Paper, 
and  see  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  65.) — In  //;  re 
Clemens,  5  Fed.  Cas.  No.  2878,  it  was  held  that 
the  term  "  commercial  paper,"  as  used  in  a 
bankruptcy  act  providing  that  failure  to  pay 
commercial  paper  should  constitute  an  act  of 
bankruptcy,  did  not  mean  only  such  paper  as 
is  used  in  connection  with  one's  own  trading, 
banking,  manufacturing,  or  mining  business. 
or  what  is  sometimes  denominated  business 
paper,  but  that  the  term  extends  to  all  negoti- 
able paper  known  as  such  by  the  law  merchant, 
as  modified  by  the  statute  of  Anne  and  the  vari- 
ous American  statutes. 

Business  Hours.  (See  also  Hour;  and  see 
the  titles  Bills  of  Exchange  and  Promissory 
Notes;  Checks.)  —  Jiusiness  hours,  except  as  to 
paper  to  be  presented  at  a  bank,  range  through 
the  whole  day  down  to  the  hours  of  rest  in  the 
evening.  Cayuga  County  Bank  v.  Hunt,  2 
Hill  (N.  Y.)  635.  See  also  Lunt  v.  Adams,  17 
Me.  230;  Flint  v.  Rogers.  15  Me.  69. 

The  words  "business  hours"  mean,  not  the 
hours  of  any  individual,  but  those  of  the  com- 
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munity  in  general.  Dcrosia  v.  Winona,  etc., 
R.  Co.  iS  Minn  33. 

Business  Manager.  (See  also  the  titles  Of- 
1  [<  ers  ami  Agents  ok  Private  Corporations; 
Newspapers;  and  see  v.ncyc.  of  Pleading 
and  Practice,  title  SEkvrcE  of  Process.)  — 
In  Scorpion  Silver  Min.  v.  Marsano,  10 
Nev.  382,  it  was  held  that  th»  '•.ertificate  of  an 
officer  that  he  served  sumr..  ins  upon  the 
bii.iinr.ts  manager  of  a  corporation  did  not 
show  a  compliance  with  a  statute  v  provision 
requiring  the  service  to  be  upon  tht  "nanaging 
agent  of  the  corporation. 

Business  -Occupation. — A  debtor  employed 
as  a  clerk  in  a  bank  is  one  "  carrying  in  busi- 
ness." Cotton,  L.  J.,  said:  "If  I  hat,  to  de- 
cide whether  this  man's  employment  was 
more  properly  described  as  a  business  ir  an 
occupation,  I  might  think  that  the  .atter 
would  be  the  more  appropriate  term.  But 
business  is  the  larger  term,  and  I  thi./k  it 
includes  his  employment."  Exp.  Breull,  16 
Ch.  Div.  488. 

Arbitration  —  All  Business.  —  In  a  su omis- 
sion "  of  all  business  of  whatever  kind  in  dis- 
pute between  the  parties,"  prosecutions  for 
assaults  and  batteries  are  included.  Noble  v. 
Peebles,  13  S.  &  R.  (Pa.)  322;  1  Wheel.  Am. 
C.  L.  423.  See  generally  the  title  Arbitration 
and  Award,  vol.  2,  p.  533. 

A  Power  of  Attorney  made  to  B.  to  act  in 
"  all  my  business  as  if  I  were  personally  pres- 
ent, and  to  stand  good  in  law,  on  all  my  lands 
and  other  business,"  does  not  authorize  the 
sale  of  land  and  the  making  of  binding  cove- 
nants in  relation  thereto.  The  court  said: 
"  The  power  does  not  give  the  least  hint  as  to 
what  this  business  is.  *  *  *  There  is  such 
a  thing  as  a  power  of  attorney  being  void  for 
uncertainty;  and  this  one  is  nearly  so."  Ash- 
ley v.  Bird,  1  Mo.  640.  See  also  the  title 
Powers. 

Business  of  a  Court.  —  A  judicial  sale  is  not 
the  business  of  a  court  within  the  meaning  of 
a  statute  declaring  that  no  court  shall  be 
opened  or  transact  any  business  in  any  city 
or  town  on  the  day  of  elections.  King  v. 
Piatt,  37  N.  Y.  155.  See  also  the  titles  Dies 
Non  Juridicus;  Sunday. 

The  regulation  of  fees  is  a  matter  relating 
to  the  "  business  of  a  court  of  civil  judica- 
ture," within  the  meaning  of  a  statute. 
Abinger,  C.  B.,  said:  "  There  is  nothing  to 
limit  the  words  *  *  *  to  that  which  is 
strictly  the  judicial  business  of  such  court." 
Palmer  v.  Powell,  6  M.  &  W.  627. 

Dies  Non.  —  A  New  York  statute  provided 
that  Saturday  afternoon  should  be  considered 
as  Sunday  and  as  public  half  holidays  "  for 
all  purposes  whatsoever  as  regards  the  trans- 
action of  business  in  the  public  offices  of  this 
state  or  counties  of  this  state."  It  was  held 
that  this  did  not  prohibit  the  service  of  a  writ 
of  mandamus  on  Saturday  afternoon.  People 
v.  Oswego  County,  50  Hun  (N.  Y.)  105,  15 
Civ.  Pro.  Rep.  (N.  Y.)  379.  See  also  People  v. 
Kearney,  47  Hun  (N.  Y.)  129.  And  see  the 
titles  Dies  Non  Juridicus;  Holidays;  Man- 
damus; Sunday;  and  the  title  Service  of 
Process  in  the  Encyc.  of  Pleading  and 
Practice. 

Mercantile  Business.  —  "The  phrase  'mer- 
cantile business  '  has  a  definite  meaning.  It 


refers  to  the  buying  and  selling  of  articles  of 
merchandise  as  an  employment.  It  implies 
operations  conducted  with  a  view  of  realizing 
the  profits  which  come  from  skilful  purchase, 
barter,  speculation,  and  sale."  By  the  court 
in  Graham  v.  Hendricks,  22  La.  Ann.  524, 
where  it  was  held  not  to  apply  to  the  pur- 
chase of  a  lot  of  cotton  by  a  Mississippi  rail- 
road company  from  a  Louisiana  party. 

More  Hazardous  Business.  —  A  stipulation  in  a 
policy  of  insurance  that  if  the  building  be  de- 
voted to  a  "  more  hazardous  business  "  the 
policy  should  be  void,  is  not  infringed  by 
lighting  the  building  with  gasoline,  named 
as  increasing  the  risk.  The  court  said: 
"  If  a  means  of  lighting  the  building  in 
which  the  business  of  the  assured  is  carried 
on  can  be  deemed  the  business  itself,  then  the 
rule  covers  the  case  and  the  policy  was  avoided. 
But  this  cannot  be  held  to  be  the  meaning  of 
the  parties."  Mutual  F.  Ins.  Co.  v.  Coates- 
ville  Shoe  Factory,  80  Pa.  St.  407.  See  the 
titles  Fire  Insurance;  Life  Insurance. 

Covenants  —  Schools.  (See  the  titles  Cove- 
nants; Leases;  Building  Restrictions  and 
Restrictive  Agreements.)  —  Where  a  lessee 
covenanted  not  to  exercise  any  "  trade  or 
business "  on  the  demised  premises,  it  was 
held  that  using  them  for  a  school-house  was  a 
violation  of  his  covenant.  Le  Blanc,  J.,  said: 
"  I  do  not  think  that  the  meaning  of  the 
parties  can  be  fairly  confined  to  trade,  because 
they  have  used  in  addition  the  word  busi- 
ness, which  must  be  intended  of  something 
not  falling  within  the  description  of  '  trade.'  " 
Doe  v.  Keeling,  1  M.  &  S.  100.  And  so  of  a 
girls'  school.  Kemp  v.  Sober,  20  L.  J.  Ch. 
602. 

Same  —  Hospital.  —  A  covenant  in  a  lease  not 
to  exercise  specified"  trades  or  businesses  " 
is  not  broken  by  the  use  of  the  house  as  a 
private  lunatic  asylum.  Denman,  C.  J.,  said: 
"  Now  it  commences  with  prohibiting  trades 
as  well  as  businesses,  two  words  which  may 
be  synonymous  or  may  have  a  different  mean- 
ing. *  *  *  Every  trade  is  a  business, 
but  every  business  is  not  a  trade;  to  answer 
that  description  it  must  be  conducted  by  buy- 
ing and  selling,  which  the  business  of  keeping 
a  lunatic  asylum  is  not."  Doe  v.  Bird,  2  Ad. 
&  El.  161,  29  E.  C.  L.  57.  But  a  hospital,  the 
patients  of  which  make  small  payments  accord- 
ing to  their  means,  was  held  a  business  in 
the  construction  of  a  similar  lease.  Jessel. 
M.  R.,  said:  "  The  question  whether  it  is  a 
business  carried  on  for  the  purposes  of  profit 
or  not  is  not,  in  my  opinion,  material.  Even 
if  it  is  not  strictly  a  business,  it  is,  at  all 
events,  '  in  the  nature  '  of  a  business.  But  I 
am  distinctly  of  opinion  that  this  is  a  busi- 
ness within  the  terms-  and  meaning  of  the 
covenant."  Bramwell  v.  Lacy,  10  Ch.  Div. 
695.  To  the  same  effect,  see  Portman  v.  Home 
Hospital  Assoc.  27  Ch.  Div.  81,  note,  and  see 
Todd-Heatly  v.  Benham,  40  Ch.  Div.  80. 

Same  —  Public  House.  —  The  opening  of  a 
public  house  is  not  a  breach  of  a  covenant  in 
a  lease  against  carrying  on  certain  specified 
"  trades  or  businesses  "  or  any  other  business 
that  might  be  offensive,  etc.  Jones  v.  Thorne, 
1  B.  &  C.  715,  8  E.  C.  L.  302. 

Same.  —  A  Home  for  Working  Girls  is  a  breach 
of  a  covenant  against  using  the  premises  for 
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business.    Rolls  v.  Miller,  25  Ch.  Div.  206,  27 
Ch.  Div.  71. 
Covenant  Not  to  Engage  in  a  Certain  Business. 

(See  also  the  title  Restraint  of  Trade.)  —  A 
covenant  not  to  engage  in  a  certain  business 
is  broken  by  engaging  in  it  as  agent  for  an- 
other. Evving  v.  Johnson,  34  How.  Pr.  (N. 
Y.  Supreme  Ct.)  205. 

Same  —  Abstract  of  Title.  —  A  California  stat- 
ute provided  that  one  who  sold  the  good  will 
of  a  business  might  agree  with  the  buyer  not 
to  carry  on  a  similar  business.  It  was  held, 
citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  699,  that  abstracting  and  searching  for 
title  was  a  business,  although  it  was  con- 
tended in  argument  that  it  was  a  profession 
or  trade.  Ragsdale  v.  Nagle,  106  Cal.  332. 
See  also  the  title  Good  Will. 

Same  —  Business  of  Banking.  —  The  defendant 
agreed  to  abandon  or  abstain  from  and  not 
engage  in  the  business  of  banking.  In  con- 
struing this  covenant  the  court  said:  "The 
term  business  is  not  used  here  to  denote  the 
single  act  of  receiving  deposits,  but  the  aggre- 
gation of  acts  which  fairly  constitute  the  occu- 
1  pation  of  a  banker.  It  is  a  word  which  is 
frequently  used  as  synonymous  with  '  occupa- 
tion,' and  signifies  more  than  the  mere  doing 
of  acts  which  are  usually  done  by  persons  en- 
gaged in  the  pursuit  of  a  particular  calling. 
This  interpretation  is  adopted  in  the  construc- 
tion of  contracts  of  insurance  (Stone  v.  U.  S. 
Casualty  Co.,  34  N.  J.  L.  371 ;  Gates  v.  Madison 
County  Mut.  Ins.  Co.,  5  N.  Y.  469),  and  is 
recognized  by  the  courts  in  discussing  the 
question  whether  the  testimony  amounts  to 
proof  of  the  violation  of  agreements  of  the 
character  of  that  sued  on.  Turner  v.  Evans, 
2  El.  &  Bl.  512,  75  E.  C.  L.  512;  Brampton  v. 
Beddoes,  13  C.  B.  N.  S.  538,  106  E.C.  L.  538." 
Hoagland  v.  Segur,  38  N.  J.  L.  237. 

Bequest  of  Business.  (See  also  the  title 
Wills.)  —  It  has  been  held  that  a  bequest  of  a 
business  does  not  include  the  premises  in 
which  the  business  is  carried  on.  Re  Henton, 
30  W.  R.  702. 

Council  of  Law  Reporting. —  In  Re  Law  Re- 
porting Council,  58  L.  J.  Q.  B.  90,  it  was  held 
that  the  English  Council  of  Law  Reporting 
carried  on  a  business. 

Patents.—  A  patentee  is  not  engaged  in  a 
business,  though  he  receives  royalties,  when  he 
does  not  himself  manufacture  under  the  pat- 
ent within  the  English  Trade-mark  Act.  In 
re  Ralph,  25  Ch.  Div.  194.  See  also  the  title 
Trade-Marks. 

1.  Chesapeake,  etc.,  R.  Co.  v.  Miller,  19  VV. 
Va.  436.  In  that  case  the  court  was  constru- 
ing a  constitutional  provision  which  read  as 
follows:  "But  property  used  foreducational," 
etc.,  purposes,  "  may  by  law  be  exempted  from 
taxation."  See  also  Robert  v.  Sliffe,  41  Ohio 
St.  231.  See  generally  the  title  Exemptions 
from  Taxation. 

In  the  Sense  of  "  On  the  Contrary."  —  So,  in 
Sterling  Gas  Co.  v.  Higby,  134  111.  561,  where 
the  constitution  provided  that  the  general  rule 
for  levying  taxes  should  be  "  by  valuation,  so 
that  every  person  and  corporation  shall  pay  a 
tax  in  proportion  to  the  value  of  his.  her,  or 
its  property,    *    *    *    but  the  general  assem- 


word  "  but  "  is  "  except.  ''  1 

bly  shall  have  power  to  tax  peddlers,  auction- 
eers," etc.,  "  in  such  manner  as  it  shall  from 
time  to  time  direct  by  general  law,  uniform  as 
to  the  class  upon  which  it  operates,"  the  court 
said  that  the  word  but  was  used  in  an  excep- 
tive or  adversative  sense,  and  meant  "  on  the 
contrary,"  or  "  on  the  other  hand."  See 
generally  the  title  Occupation,  Business,  and 
Privilege  Taxes. 

"  But "  in  the  Sense  of  "  Except  "  —  Constitu- 
tional Provision.  —  The  West  Virginia  consti- 
tution provided  that  no  person  except  citizens 
entitled  to  vote  should  be  elected  or  appointed 
to  any  office,  "but  the  governor  and  judges 
must  have  attained  the  age  of  thirty."  It  was 
held  that  but  was  used  in  the  sense  of  "except." 
The  court  said :  "  The  insertion  of  the  word  but 
indicates  that  the  convention  knew  that  the 
first  clause  expressed  a  general  rule  or  defini- 
tion of  qualification  for  office,  admitting  all 
voters  to  the  right;  and  as  governor,  judges, 
senators,  and  attorney-general  would  fall 
within  it,  unless  excepted,  and  desiring  to 
except  them,  it  for  safety  inserted  the 
word,  to  make  it  more  clear  than  it  had  been. 
In  other  words,  it  is  an  exception,  the  same  as 
if,  after  allowing  all  voters  to  be  chosen  to 
office,  it  had  said,  '  except  that  the  governor 
and  judges  must  have  attained  the  age,'  etc.'' 
State  v.  McAllister,  38  W.  Va.  502. 

Not  Necessarily  Adversative  —  Wills.  —  A  tes- 
tator gave  an  annuity  to  his  widow  and  set 
apart  a  sum  sufficient  to  provide  for  its  pay- 
ment. He  then  directed  that  on  the  death  of 
his  widow  this  sum  should  "  become  the  prop- 
erty of  my  son  George,  *  *  *  so  far  as 
jje  *  *  *  shall  receive  the  interest  on  such 
sum  during  his  life,  and  on  his  demise  the 
principal  sum  to  become  the  property  of  any 
child  or  children  he  may  leave,  *  *  *  but 
in  case  of  my  son  dying  before  his  mother, 
then  and  in  that  case  the  principal  sum  to  be 
divided  between  the  children  of  my  daugh- 
ters." George  married  after  the  date  of  the 
will,  had  one  son,  and  died  before  the  testator. 
It  was  held,  affirming  the  decree  of  the  master 
of  the  rolls,  that  on  the  death  of  the  testator's 
widow  the  son  of  George  became  entitled  to 
the  fund.  It  was  contended  for  the  respon- 
dents that  the  word  but  was  not  necessarily  in 
opposition  to  what  preceded  it;  that  sometimes 
it  isthe  equivalent  of  "  except  "  or  "  without, " 
that  at  others  it  means  "  to  superadd,"  "  to 
subjoin,"  and  is  the  equivalent  of  "  beyond 
this  "  or  "  moreover;  "  and  that  in  this  will  it 
was  clearly  used  in  the  sense  of  "  moreover." 
The  appellants  contended  that  it  was  disjunc- 
tive and  adversative;  and  in  his  opinion  in 
favor  of  affirming  the  decree  of  the  master  of 
the  rolls,  Lord  St.  Leonards  (page  99)  said: 
"  We  must  just  bear  in  mind  that  there  is  a 
great  deal  of  difference  between  gifts  cutting 
down  a  previous  interest,  which  of  course 
always  may  be,  and  generally  are,  introduced 
with  some  word  stronger  than  but,  but  I  am 
not  inclined  to  dwell  on  a  word;  generally 
speaking,  where  an  interest  is  given,  as 
here,  to  children  absolutely,  if  a  testator, 
in  a  given  event,  means  to  defeat  that  interest, 
he  introduces  it  by  strong  words,  such  as 
'  provided  always,'  or  '  I  declare  my  will  and 
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BUTCHER.    (See  also  the  titles  0( 

Taxes;  Slaughter  Houses.)  —  A  b 

mind  to  be,'  or  '  I  declare  my  intention  to  be 
that  upon  such  an  event  happening  then  it 
shall  go  over;' — we  must  distinguish,  there- 
fore, between  cases  where  the  previous  gift 
is  properly  cut  down,  and  cases  in  which  (if  this 
be  such  a  case)  there  is  a  short  or  imperfect 
statement  of  the  event  upon  which  the  testator 
intended  to  found  the  gift  over."  On  page 
116  Lord  Wensleydale,  in  giving  his  reasons 
why  the  decree  of  the  master  of  the  rolls 
should  not  be  affirmed,  says:  "  The  word 
but,  as  philologists  very  properly  state,  has 
two  meanings.  The  subject  is  discussed  in 
Mr.  Home  Tooke's  Diversions  of  Purley. 
But  whether  the  word  means  in  this  case 
but  synonymous  with  '  in  addition,'  '  to 
boot,'  as  if  the  testator  had  said  '  more- 
over; '  or  but  in  the  sense  of  '  without  this  ' 
or'  except,'  as  if  in  this  case  he  had  said 
'  except,'  the  meaning  of  the  supplied  words 
is  precisely  the  same.  They  clearly  indicate 
the  meaning  of  the  writer,  that  if  the  son 
should  die  in  his  mother's  lifetime  the  fund 
is  to  go  over  to  the  daughter's  children, 
and  not  to  the  son's  children.  This  meaning 
is  too  clear  to  admit  of  the  slightest  doubt. 
We  may  conjecture  that  the  testator  meant  to 
have  written  the  additional  words  '  without 
issue,'  and  omitted  them  by  mistake.  But 
that  is  a  mere  conjecture,  and  we  have  no 
right  to  give  effect  to  that  conjecture.  It  is 
clear  that  the  testator  has  not  so  written;  and 
all  we  can  do  is  to  explain  what  is  written.  We 
must  construe  the  will  as  we  find  it;  and  it  is 
no  objection  to  giving  the  words  effect  that 
we  may  think  the  condition  whimsical;  if  the 
words  are  distinct,  however  whimsical,  we 
must  then  allow  them  to  stand."  Abbott  v. 
Middleton,  7  H.  L.  Cas.  68. 

"  But  "  as  a  Word  of  Limitation.  (See  also  the 
title  Wills.)  —  A.  devised  property  to  his  wife, 
"  but  on  her  decease  "  he  devised  "  the  re- 
mainder thereof,  if  any,"  to  his  children.  The 
court  said:  "  Here  the  significant  words  are 
but  and  '  if  any.'  But,  as  thus  used,  is  a  word 
of  limitation,  and  shows  that  the  testator  in- 
tended that  the  previous  gift,  which  was  appar- 
ently absolute,  should  not  remain  absolute, 
but  should  be  limited  by  that  which  followed. 
It  indicates  a  proviso,  condition,  or  qualifica- 
tion, and  in  connection  with  the  rest  of  the 
sentence  reduces  the  previous  gift  by  carving 
out,  not  an  absolute,  but  a  possible,  remainder 
for  the  children.  The  nature  of  the  widow's 
estate  is  pointed  out  by  the  event  upon  the 
happening  of  which  the  devise  of  the  remain- 
der is  to  take  effect.  That  event  is  her  death, 
and  as  she  was  to  hold  until  that  event  hap- 
pened, she  took  a  life  estate."  Leggett  v. 
Firth,  132  N.  Y.  10. 

Qualification.  —  The  conjunction  but,  is  an 
appropriate  term  to  indicate  the  intention  of 
those  who  use  it  to  limit  or  restrain  the  sense 
or  effect  of  something  which  had  before  been 
said.  Stonestreet  v.  Harrison,  5  Litt.  (Ky.) 
164. 

Same  —  Covenant.  —  A  lessee  covenanted  not 
to  under  assign  or  lease  the  premises  without 
the  consent  in  writing  of  the  lessor,  "  but  such 


pupation,  Business,  and  Privilege 
tcher  is  a  person  who  kills  animals  to 

consent  not  to  be  unreasonably  withheld."  It 
was  held  that  the  words  "  but  such  consent 
not  to  be  unreasonably  withheld  "  did  not 
amount  to  a  contract  on  the  part  of  the  lessor, 
but  were  a  qualification  by  the  lessee.  Sear  v. 
House  Property,  etc.,  Soc,  16  Ch.  Div.  387. 
See  also  the  title  Lease. 

But  that  —  Covenant.  (See  also  the  titles 
Covenants;  Lease.)  —  The  words  "but  that, 
etc.,"  following  a  covenant,  will  be  construed 
as  part  of  and  as  a  qualification  of  it.  Thus 
the  condition  of  a  bond  was,  whereas  the  de- 
fendant had  assigned  a  lease  for  years  to  the 
plaintiff,  he  had  not  done  any  act  to  disturb  the 
possession  of  the  plaintiff,  whereby  the  assign- 
ment might  be  impaired,  hindered,  or  frus- 
trated, but  that  the  plaintiff  should  quietly  hold 
and  enjoy  the  same  premises  without  any 
disturbance  by  the  defendant  or  any  other  per- 
son. It  was  held  that  the  words  "but  that, 
etc.,"  referred  to  the  premises  of  the  condition, 
and  meant  that  the  lease  should  be  enjoyed 
without  disturbance  by  any  person  or  persons 
by  act  done  or  to  be  done  by  the  defendant.  , 
Broughton  v.  Conway,  F.  Moo.  58,  Dyer  240a. 

A  lessor  covenanted  that  he  had  not  done 
any  act  to  prejudice  the  lease,  but  that  the 
lessee  should  enjoy  it  against  all  persons.  It 
was  held  that  the  words  "but  that"  referred 
the  words  following  them  to  the  preceding 
words  "  for  any  act  done  by  "  the  lessor,  etc. 
Gervis  v.  Peade,  Cro.  Eliz.  615,  sub  120m. 
Peles  and  Jervies'  Case,  Dyer  240a,  note, 
margin;  Elphinstone  on  Deeds  469. 

Repeal  of  Patent  Law.  —  The  patent  sued  on 
was  established  under  the  authority  of  the  Act 
of  Congress  of  July  4,  1836.  That  act  was  re- 
pealed by  the  111th  section  of  the  Act  of  July 
8,  1870.  The  section  of  the  Act  of  1870  which 
repealed  the  Act  of  1836  contained  the  proviso 
that ' '  the  repeal  hereby  enacted  shall  not  affect, 
impair,  or  take  away  any  right  existing  under 
[the  repealed  act],  but  all  actions  and  causes 
of  action,  both  in  law  and  in  equity,  which 
have  arisen  under  [said  act],  may  be  com- 
menced and  prosecuted,  and  if  already  com- 
menced, may  be  prosecuted  to  final  judgment 
and  execution  in  the  same  manner  as  though 
this  act  had  not  been  passed,  excepting  that 
the  remedial  provisions  of  this  act  shall  be 
applicable  to  all  suits  and  proceedings  here- 
after commenced."  It  was  contended  that  the 
wording  of  the  proviso  to  the  nith  section  to 
the  Act  of  1870  was  such  that  the  only  right 
saved  was  the  right  to  prosecute  actions  and 
causes  of  action  which  arose  prior  to  July  8, 
1870,  on  patents  theretofore  granted.  The 
court  said:  "  But  the  point  taken  is  rested 
solely  on  the  fact,  that  the  enactment  in  refer- 
ence to  prosecutions  is  introduced  by  the  word 
but;  and  it  is  maintained  that  the  effect  of 
the  use  of  that  word  is,  that  the  rights  declared 
in  the  preceding  part  of  the  proviso  to  be  not 
affected,  are  limited  to  the  actions  and  causes 
of  action  afterwards  specified,  that  is,  to  such 
as  arose  before  July  8,  1870.  No  such  effect, 
however,  can  properly  be  given  to  the  use  of 
the  word  but.  The  first  part  of  the  proviso, 
as  already  stated,  has  the  effect  to  keep  in  life 
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■sell  their  flesh.1  But  the  word  may  and  often  does  include  the  person  who 
•cuts  up  and  sells  the  meat.2 

BUY.  (See  also  the  titles  Champerty  and  Maintenance;  Sales;  and  see 
PURCHASE.)  —  To  acquire  the  property,  right,  or  title  to,  by  paying  a  con- 
sideration or  an  equivalent,  usually  in  money;  to  purchase;  to  negotiate  or 
treat  about  a  purchase.3 


the  patent  and  its  grant.  But  actions  had 
been  brought  and  were  pending  on  existing 
patents,  and  causes  of  action  had  arisen  on 
existing  patents,  which  had  not  been  sued  on, 
and  the  provisions  of  all  prior  existing  acts  in 
regard  to  suits  on  patents  were  being  re- 
pealed. Hence  the  necessity  of  providing 
that  such  actions  and  causes  of  action  might 
be  prosecuted  in  the  same  manner  as  though 
the  Act  of  1870  had  not  been  passed.  But  the 
proviso  goes  on  to  declare  that  the  remedial 
provisions  of  the  Act  of  1870  shall  apply  to  all 
•suits  thereafter  commenced  for  causes  of 
action  existing  on  the  8th  of  July,  1870,  under 
patents  previously  granted.  It  leaves  exist- 
ing suits  to  be  conducted  according  to  the  re- 
medial provisions  prescribed  by  the  prior  acts. 
There  remain,  however,  suits  to  be  brought  on 
causes  of  action  arising  on  or  after  July  8, 
1870,  on  patents  theretofore  granted.  The 
proviso  does  not  apply  to  the  manner  of  con- 
ducting such  suits.  The  existing  patents,  and 
the  grants  of  right  in  them,  being  saved  by  the 
proviso,  a  reference  to  prior  sections  of  the  act 
shows  that  those  sections  apply  to  then  exist- 
ing patents,  and  to  suits  to  be  brought  thereon 
for  causes  of  action  to  arise  on  or  after  July 
8,  1870,  as  well  as  to  patents  to  be  issued 
under  the  Act  of  1870,  and  to  suits  to  be 
brought  thereon."  The  Union  Paper  Bag 
Mach.  Co.  v.  Newell,  ir  Blatchf.  (U.  S.)  383. 
See  generally  the  title  Statutes. 

1.  Eastman  v.  Jackson,  10  Lea  (Tenn.)  163; 
Cleaver  v.  Bacon,  4  Times  Rep.  27. 

2.  Green  v.  State,  56  Ark.  386. 

Retailer  of  Meat. —  The  business  of  a  butcher 
may  include  in  it  the  cutting  up  and  selling 
by  retail  the  carcasses  of  animals  slaughtered 
by  him;  but  proof  that  a  person  buys  the 
bodies  of  animals  slaughtered  for  meat,  and 
cuts  them  up  and  retails  them  at  a  market 
stall,  is  not  of  itself  sufficient  to  constitute 
him  a  butcher,  within  the  meaning  of  a  reve- 
nue law  requiring  any  person  engaged  in  that 
business  to  take  out  a  license.  The  court  said  : 
"  We  have  to  disregard  the  true  meaning  and 
origin  of  the  word,  as  explained  in  diction- 
aries, if  we  hold  that  he  who  buys  the  bodies 
of  animals  that  have  been  slaughtered  for 
meat,  and  cuts  them  up  and  retails  them, 
without  more,  becomes  thereby  a  butcher  or 
engaged  in  the  business  of  a  butcher."  Hen- 
back  v.  State,  53  Ala.  523.  To  the  same  effect 
is  Eastman  v.  Jackson,  10  Lea  (Tenn.)  163, 
though  in  that  case  the  retailer  was  held  liable 
under  other  words. 

Same  —  Covenant.  —  But  a  covenant  in  a  lease 
that  the  lessee  shall  not  exercise  "  the  trade  or 
business  of  a  butcher"  upon  the  premises  is 
broken  by  there  selling  raw  meat  by  retail, 
although  no  beasts  were  there  slaughtered. 
Abbott,  J.,  said:  "  There  are  in  many  markets 
butchers'  shops  where  no  animal  ever  is  or 
•can  be  slaughtered,  and  yet  without  doubt  the 
5  C.  of  L.— 6 


persons  occupying  them  carry  on  the  trade  of 
butchers  there."  "  These  acts  [the  24  Henry 
VIII.,  c.  3,  and  27  Henry  VIII.,  c.  9]  appear  to 
have  used  the  term  butchers  and  '  person 
selling  flesh  by  retail  '  as  synonymous."  Doe 
v.  Spry,  1  B.  &  Aid.  617.  See  also  Doe  v. 
Elsam,  M.  &  M.  189,  22  E.  C.  L.  287;  and  see 
the  titles  Covenants;  Leases;  Building  Re- 
strictions and  Restrictive  Agreements. 

In  Cleaver  v.  Bacon,  4  Times  Rep.  27,  Keke- 
wich,  J.,  cited  from  the  Imperial  Dictionaiy  the 
definition  of  butcher  as  "  one  who  slaughters 
animals  for  market,  or  one  whose  occupation 
is  to  kill  animals  for  the  table."  He  added, 
"  One  who  simply  sells  meat  does  not  seem  to 
enter  into  that  definition."  The  case  involved 
the  construction  of  a  restrictive  covenant,  but 
the  observation  of  the  learned  judge  appears 
to  be  obiter.    Stroud's  Jud.  Diet. 

Same  —  Indictment  for  Burglary. —  An  indict- 
ment for  burglary  committed  in  breaking  and 
entering  a  butcher  shop  was  sustained  on  evi- 
dence that  the  house  entered  was  used  exclu- 
sively for  the  sale  of  meats,  although  no 
animals  were  slaughtered  or  dressed  there. 
The  court  cited  and  relied  upon  Doe  v.  Spry,  1 
B.  &  Aid.  617,  set  out  above.  Green  v.  State, 
56  Ark.  386. 

Dying  Declaration  —  Action  for  Manslaughter 
against  a  Surgeon.  —  A  declaration  by  deceased 
who  had  lost  all  hope  of  recovery,  that  he  had 
been  butchered  by  the  doctors,  is  admissible 
as  a  dying  declaration.  The  court  said: 
"  We  think  the  dying  declarations  of  the 
deceased  were  properly  admitted  in  evidence. 
It  was  shown  by  competent  testimony  that 
after  he  had  lost  all  hope  or  expectation  of  re- 
covery, and  while  under  a  solemn  sense  of 
impending  death,  he  made  the  statement, 
among  others,  that  he  had  been  butchered 
by  the  doctors  and  the  old  woman,  Mrs.  Mc- 
Cormick.  The  objection  is,  that  the  declara- 
tion was  but  the  expression  of  an  opinion  and 
not  the  statement  of  a  fact  as  to  the  cause  of 
the  declarant's  death ;  but  we  are  inclined  to 
view  it  otherwise.  The  word  butchered  simply 
means  killed  in  an  unusual,  cruel,  or  wanton 
manner,  and  no  more  expresses  an  opinion 
than  the  word  'killed'  when  used  without 
qualification.  The  motion  to  strike  out  this 
portion  of  the  testimony  was  properly  denied." 
State  v.  Gile,  8  Wash.  22. 

3.  Webster's  Diet. 

Proposals  to  Buy,  sell,  or  procure  lottery 
tickets,  in  statute.  State  v.  Sykes,  28  Conn. 
226.    See  also  the  title  Lotteries. 

Buyer.  —  The  duties  of  one  employed  as  a 
"  lace  buyer."  Price  v.  Mouat,  II  C.  B.  N.  S. 
508.  103  E.  C.  L.  508. 

Buying.  —  The  words  of  the  statute,  1  Jac. 
1,  c.  15,  §  2,  "trade  of  living  by  buying  and 
selling,  include  every  species  of  buying  and 
selling,  whether  legal  or  illegal."  Cobb  v. 
Symonds,  5  B.  &  Aid.  518,  7  E.  C.  L.  179. 
81  Volume  V. 


Definition. 


BY. 


Definition. 


BY.  —  "By"  means  near;  besides;  passing;  in  presence;  along;  through; 
with.    It  is  generally  a  term  of  exclusion.1 


Buying  Counterfeits.  —  Under  a  statute 
against  buying  "  a  false  or  counterfeit  coin," 
the  offense  is  possible  only  when  the  counter- 
feits have  been  furnished  ready  for  circulation. 
R.  v.  Bradford,  2  Craw.  &  Dix  C.  C.  41.  See 
also  the  title  Counterfeiting. 

Buying  Stolen  Property.  —  See  the  title  Receiv- 
ing Stolen  Goods. 

Buying  Wife.  —  The  public  selling  and 
buying  of  a  wife  has  been  held  in  England  to 
be  a  common-law  crime.  Rex  v.  Delaval,  3 
Burr.  1438,  4  Blk.  Com.  64,  note;  Com.  v. 
Sharpless,  2  S.  &  R.  (Pa.)  102.  See  also  the 
title  Husband  and  Wife. 

Buyers'  Option.  (See  the  titles  Stock  Ex- 
change; Stock  Brokers.) — In  Pickering  v. 
Demerritt,  100  Mass.  421,  it  is  said  the  evi- 
dence was  merely  of  an  order  to  buy  the  stock 
on  a  sixty  days'  buyers'  option;  that  is,  with 
the  right  on  the  part  of  the  purchaser  to  take 
and  pay  for  it  at  any  time  within  sixty  days 
he  might  choose. 

"  Discount "  Distinguished  from  "  Buy."  —  See 
Discount. 

1.  Rankin  v.  Woodworth,  3  P.  &  W.  (Pa.) 
48;  Wilson  v.  Inloes,  6  Gill.  (Md.)  121;  Peas- 
lee  v.  Gee,  19  N.  H.  273;  Bailey  v.  White,  41 
N.  H.  337;  Bradley  v.  Rice,  13  Me.  201;  Wells 
v.  Jackson  Iron  Mfg.  Co.,  48  N.  H.  491. 

"  By  "  Not  Exclusive  —  In  the  Sense  of  "  On  "  or 
"  At."  —  Where  an  order  required  a  plaintiff  to 
give  security  for  costs  by  the  next  term,  it  was 
held  that  he  might  give  security  any  time 
at  or  before  the  next  calling  of  the  cause  dur- 
ing the  term  to  which  the  cause  was  con- 
tinued. The  court  said:  "  There  is  nothing 
so  potent  in  the  terms  '  by  the  next  term,'  etc., 
as  to  conflict  with  this  conclusion.  It  is 
clearly  allowable,  consistently  with  the  rules 
of  interpretation,  to  construe  by  to  mean 
'  on  '  or  '  at.'  "    Reese  v.  Billing,  9  Ala.  265. 

In  Higley  v.  Gilmer,  3  Mont.  433,  it  was  held 
that  an  order  of  court  to  file  certain  papers  by 
a  certain  day  was  complied  with  by  filing 
them  on  that  day.  The  court  said:  "  While 
some  of  the  cases  support  the  views  of  the 
respondent,  in  the  construction  of  the  word 
by,  we  have  concluded,  after  an  examination 
of  the  orders  of  the  court  below,  that  it  was 
the  intention  to  allow  the  appellants  to  in- 
clude said  20th  day  of  January." 

Where  the  contract  was  to  deliver  goods  by 
a  certain  day,  and  the  declaration  stated  that 
they  were  to  be  delivered  on  or  before  that 
day,  there  was  held  to  be  no  variance.  Coon- 
ley  v.  Anderson,  1  Hill  (N.  Y.)  519. 

In  a  rule  to  plead  by  a  particular  day,  that 
day  was  construed  to  continue  until  the  office 
was  open  next  morning.  Oxley  v.  Bridge, 
Doug.  67.    See  Jemmet  v.  Voyer,  Barnes  296. 

Exclusion.  (See  also  the  title  Time,  Compu- 
tation of.) —  To,  from,  and  by  are  terms  of 
exclusion,  unless  by  necessary  implication  they 
are  manifestly  used  in  a  different  sense. 
Bradley  v.  Rice,  13  Me.  198. 

A  contract  to  complete  work  by  a  certain 
time  means  that  it  shall  be  done  before  that 
time.  The  court  said:  "  By  the  contract  the 
work  was  to  be  finished  by  the  ensuing  month 


of  November,  which,  in  the  popular  aceptation 
of  the  word,  excludes  the  month.  When  a 
thing  is  ordered  by  a  particular  day,  it  is  with 
the  view  of  having  the  use  of  it  on  the  day. 
Thus  a  coat  is  ordered  by  Sunday,  with  a 
view  of  wearing  it  to  church.  And  the  popu- 
lar agrees  with  the  philological  import  of  the 
word  which  is  explained  by  our  great  lexi- 
cographer, by  the  words,  'near,  besides,  pass- 
ing, in  presence;  '  all  of  which  denote  exclu- 
sion." Rankin  v.  Woodworth,  3  P.  &  W. 
(Pa.)  48. 

An  agreement  to  pay  by  a  certain  time  must 
be  construed  to  mean  on  or  before  such  time, 
and  not  on  or  near.  Ferguson  v.  Coleman,  3 
Rich.  L.  (S.  Car.)  99,  45  Am.  Dec.  761. 

Exclusion  —  Landlord  and  Tenant  —  Notice  that 
Tenant  will  Quit.  (See  also  the  title  Landlord 
and  Tenant.)  —  A  notice  by  a  tenant  that  he 
will  quit  by  January  1st  next,  sufficiently  indi- 
cates his  purpose  to  quit  before  the  end  of  the 
current  calendar  year.  The  court  said:  "  We 
cannot  think  there  is  anything  substantial  in 
the  point  made  in  argument  that  the  notice 
was  insufficient  by  reason  of  the  expres- 
sion that  the  premises  would  be  vacated 
'  by  January  I,  1888.'  The  meaning,  as  indi- 
cated by  the  word  by,  evidently  was,  that 
the  premises  would  be  vacated  'when  that 
time  had  arrived  '  (Worcester),  that  is  to  say, 
before  that  time,  which  was  actually  done. 
The  plaintiff  was  in  no  way  misled."  Wilson 
v.  Rodeman,  30  S.  Car.  213. 

Boundaries  —  Exclusion.  (See  also  the  title 
Boundaries,  vol.  4,  p.  756.)  —  The  words  "to," 
"from"  and  by,  when  used  to  express  bound- 
aries, are  ordinarily  terms  of  exclusion,  and  are 
always  to  be  understood  in  that  way,  unless 
there  is  something  in  the  connection  which 
makes  it  manifest  that  they  were  used  in  a 
different  sense.  Wells  ».  Jackson  Iron  Mfg. 
Co.,  48  N.  H.  491. 

Boundaries  —  Middle  of  Highway  or  Stream.  — 
By  common  law  a  grant  bounded  by  a  high- 
way or  fresh  water  stream  extends  to  the 
middle  of  the  stream  or  highway.  Buttenuth 
v.  St.  Louis  Bridge  Co.,  123  111.  535,  5  Am.  St. 
Rep.  555;  Moody  v.  Palmer,  50  Cal.  31;  Fraser 
v.  Ott,  95  Cal.  661,  Am.  Dig.  1893;  The  Steam- 
boat Magnolia  v.  Marshall,  39  Miss.  109;  Balti- 
more, etc.,  R.  Co.  v.  Gould,  67  Md.  60;  Pea- 
body  Heights  Co.  v.  Sadtler,  63  Md.  533; 
Matter  of  Ladue,  118  N.  Y.  219. 

"By"  in  the  Sense  of  "Near"  —  Boundaries. — 
The  description  of  a  tract  of  land  called  for  the 
boundary  line  to  begin  at  a  tree  by  the  side  of 
a  branch.  The  court  says  of  the  word  by  as 
used  in  this  connection:  "The  word  by 
when  descriptively  used  in  a  grant,  as  in  the 
case  before  us,  does  not  mean  '  in  immediate 
contact  with,'  but  'near'  to  the  object  to  which 
it  relates;  and  'near'  is  a  relative  term,  mean- 
ing, when  used  in  land  patents,  very  unequal 
and  different  distances."  Wilson  v.  Inloes,  6 
Gill  (Md.)  153. 

Same  —  That  "At "  and  "  By  "  may  he  Construed 
"Near."  —  See  Rix  v.  Johnson,  5  N.  H.  522. 

Boundaries  —  "  By  "  in  the  Sense  of  "  Along."  — 
The  words  '  by  land  of  '  an  adjoining  owner, 
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used  in  the  description  in  a  deed,  mean  along 
the  external  boundary  line  of  the  land.  The 
court  said:  "The  words  'by  said  Smith's 
land  '  have  a  known  and  definite  meaning. 
They  bound  the  grantee  by  the  line  of  Smith's 
land.  The  word  by  does  not  mean  '  over  '  or 
'  across,'  but  along  the  line  of  Smith's  land, 
and  such  is  both  its  legal  and  common  accepta- 
tion."   Peaslee  v.  Gee,  19  N.  H.  277. 

To  the  same  effect  see  Bailey  v.  White,  41 
N.  H.  343;  Woodman  v.  Spencer,  54  N.  H.  511. 

"With"  Construed  to  Mean  "By."  (See  also 
With;  and  see  the  titles  Bail  in  Civil  Cases, 
vol.  3,  p.  587;  Bail  and  Recognizance  (in 
Criminal  Cases),  vol.  3,  p.  651.) —  In  Dixon  v. 
Dixon,  2  B.  &  P.  444,  it  was  held  that  where  a 
statute  required  that  the  plaintiff  in  error 
should  enter  into  a  recognizance  with  two  sure- 
ties, "  with  sureties  "  might  be  construed  to 
mean  by  sureties. 

A  statute  directed  that  where  the  plaintiff 
was  the  appeilant  he  should  "  be  bound  with 
surety  in  the  nature  of  special  bail."  It  was 
held  that  the  act  was  satisfied  by  the  plaintiff's 
finding  surety  without  joining  in  the  recogni- 
zance. Cavence  v.  Butler,  6  Binn.  (Pa.)  52; 
Boyce  v.  Wilkins,  5  S.  &  R.  (Pa.)  329.  In  the 
latter  case  the  court  said:  "  The  12th  section 
of  the  Arbitration  Act,  on  which  the  point  here 
turns,  directs  '  that  where  the  plaintiff  is  the 
appellant,  he  shall  by  himself,  his  agent  or 
attorney,  with  one  or  more  sureties,  be  bound 
in  recognizance,'  etc.  '  Both  these  particles, 
by  and  "with,"  says  Dr.  Blair,  express  the  con- 
nection between  some  instrument  or  means  of 
effecting  an  end,  and  the  agent  who  employs 
it ;  but  "with  "  expresses  a  more  close  and  inti- 
mate connection;  by,  a  more  remote  one.'  In 
the  case  before  us,  the  distinction  is  perfectly 
exemplified,  and  the  difference  of  meaning 
accurately  observed.  The  plaintiff  by  himself, 
his  agent  or  attorney,  is  to  be  bound;  and 
this  refers  to  the  more  remote  means  of  fur- 
nishing sureties;  but  being  bound  with  sure- 
ties relates  to  the  immediate  application  of 
the  means  to  the  object,  which  is  the  entering 
into  the  recognizance;  so  that  the  distinction 
endeavored  to  be  drawn  between  the  language 
of  the  two  acts  cannot,  even  on  principles  of 
abstract  grammatical  construction,  be  sus- 
tained; and  the  difference,  if  any,  would  make 
against  the  argument." 

"  X  "  as  a  Substitute  for  "  By."  —  See  Jaqua  v. 
Witham,  etc.,  Co.,  106  Ind.  546. 

By  Night  in  Burglary.  (See  also  the  title 
Burglary;  and  see  Night.) — In  an  indict- 
ment for  burglary  under  the  New  Jersey  stat- 
ute, it  has  been  held  that  it  is  not  necessary 
to  allege  that  the  crime  was  committed  at  any 
particular  hour  of  the  night;  the  general  de- 
scription "by  night"  being  sufficient.  The 
court  said:  "  The  expression  'by  night'  used 
in  the  act  had  a  technical  meaning,  and  meant 
burglarious  night."  State  v.  Robinson,  35  N. 
J.  L.  73- 

Where  night  is  defined  in  a  statute  "  to  com- 
mence at  the  expiration  of  the  first  hour  afler 
sunset,  and  to  conclude  at  the  beginning  of  the 
last  hour  before  sunrise,"  an  indictment  is 
good  which  says,  "by  night,  after  the  expira- 
tion of  the  first  hour  after  sunset,  and  before 
the  beginning  of  the  first  hour  before  sunrise." 
Cureton  v.  Reg.,  1  B.  &  S.  218,  101  E.  C.  L.  218. 


By  and  To. —  In  a  complaint  for  making  un- 
lawful sale  of  intoxicating  liquor,  a  descrip- 
tion of  the  person  to  whom  the  sale  was  made 
as  a  certain  person  "  whose  name  is  not  known 
by  the  complainant  "  was  held  sufficiently  pre- 
cise and  formal  in  the  use  of  the  preposition  by 
instead  of"  to"  in  averring  the  complainant's 
want  of  knowledge.  The  court  said:  "  The 
allegation  that  a  person  is  not  known  by  the 
complainant  has  the  same  signification  as  the  ? 
allegation  that  he  is  not  known  to  him." 
Com.  v.  Griffin,  105  Mass.  175.  See  generally 
the  title  Indictment,  Encyc.  ok  Pl.  and  Pr. 

"  By "  in  the  Sense  of  "  According  to. "  — 
A  mortgagor  sued  a  mortgagee  for  not 
entering  satisfaction  on  a  mortgage  which 
the  mortgagor  alleged  had  been  paid.  After- 
wards the  mortgagee  issued  a  set.  fa.  on  the 
mortgage,  and  also  entered  judgment  on 
the  bond  accompanying  it.  The  mortgagor 
obtained  a  rule  to  open  the  judgment. 
Pending  all  these  proceedings  the  parties 
made  an  agreement  that  the  several  proceed- 
ings should  be  stayed,  and  the  issues  arising 
therein  be  settled  "  by  the  final  judgment  in 
the  set.  fa."  The  court  in  construing  this 
agreement  said:  "The  agreement  does  not 
declare  in  terms  that  the  stay  shall  be  absolute 
and  unconditional,  and  there  is  nothing  in  the 
language  from  which  it  is  necessarily  implied. 
It  does  not  provide  that  the  actions,  but  that 
the  issue  and  questions  arising  therein  shall 
be  settled  and  determined  by  the  final  judg- 
ment in  the  scire  facias.  How  settled  and 
determined  ?  Does  this  mean  that  there  shall 
be  but  the  one  judgment  in  the  three  cases,  and 
that  it  shall  determine  and  be  the  measure  of 
the  rights  and  liabilities  of  the  parties  in  each 
and  all  of  the  cases  ?  If  so,  why  was  payment 
of  the  mortgage  made  the  only  issue  ?  Why 
was  there  not  a  provision  that  if  found  in  favor 
of  the  plaintiff  in  error,  that  the  jury  should 
assess  the  damages  which  he  had  sustained  by 
the  refusal  of  the  defendant  in  error  to  satisfy  . 
the  mortgage  ?  Did  the  parties  intend  to  give 
up  any  of  their  substantial  rights,  or  did  they 
enter  into  the  agreement  for  the  purpose  of 
having  them  ascertained  and  determined  with 
the  least  trouble  and  expense  ?  Did  they  not 
know  that  a  final  judgment  in  the  scire  facias 
in  favor  of  the  plaintiff  in  error  would  be  con- 
clusive of  his  right  to  recover  in  this  case,  and 
that  if  in  favor  of  the  defendant  in  error,  it 
would  be  conclusive  of  his  right  to  proceed  on 
the  judgment  upon  the  bond  accompanying 
the  mortgage  ?  Did  they  not  intend  that  the 
issues  and  questions  in  these  cases  should  be 
settled  and  determined  by  —  that  is,  according 
to  —  the  final  judgment  in  the  scire  facias? 
The  preposition  by  is  often  used  in  this  sense, 
and  this  is  one  of  its  definitions,  Webster's 
Dictionary,  ad  verbum,  and  is  evidently  its 
meaning  as  used  by  the  parties  here.  The 
stay  of  further  proceedings  in  the  actions  re- 
ferred to  was  then  not  to  be  absolute,  but  ter- 
minable. Nor  were  the  actions  to  be  ended 
and  determined  by  the  final  judgment  in  the 
scire  facias  ;  but  the  issue  and  questions  therein 
were  to  be  settled  and  determined  in  accord- 
ance with  the  final  judgment  in  that  case. 
This,  as  it  seems  to  us,  is  the  reasonable  inter- 
pretation and  obvious  meaning  of  the  agree- 
ment."    Haubert  ?'.  Haworth,  78  Pa.  St.  83. 
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Abide  By.  —  A  stipulation  in  an  arbitration 
bond  that  the  parties  will  abide  by  the  award 
of  the  arbitrators  means  only  that  the  parties 
will  await  the  award,  without  revoking  it,  and 
not  that  they  will  acquiesce  in  it  when  made. 
Shaw  v.  Hatch,  6  N.  H.  162.  See  also  Hau- 
bert  v.  Haworth,  78  Pa.  St.  78;  Abide,  vol.  1, 
p.  183;  1  Encyc.  Pl.  and  Pr.  53,  title  Abiding 
the  Event. 

By  His  Agent. —  In  a  suit  on  a  promissory 
note,  an  averment  in  the  declaration,  that  A 
by  his  agent  H  made  it,  is  a  sufficient  aver- 
ment that  A  is  the  maker.  Childress  v. 
Emory,  8  Wheat.  (U.  S.)  642.  See  also  the 
title  Agency,  vol.  1,  p.  1119  el  seq. 

By  Authority.  (See  also  the  titles  Foreign 
Laws;  Statutes.)  —  A  volume  of  the  laws  of 
another  state  with  "by  authority"  printed 
upon  the  title-page  is  admissible  in  evidence 
to  prove  the  laws  of  that  state.  Merrifield  v. 
Robbins,  8  Gray  (Mass.)  150. 

In  a  dissenting  opinion,  Rogers,  J.,  in  Com. 
v.  Binns,  17  S.  &  R.  (Pa.)  237,  held  that  the 
printing  of  "  by  authority  "  at  the  head  of  the 
laws  of  the  United  States  in  a  newspaper  was 
an  assertion  of  the  official  character  of  the 
e'ditor  inconsistent  with  the  holding  of  the 
office  of  alderman  under  the  state. 

Authorized  by  Law  —  Lotteries.  (See  also 
Law,  and  the  title  Lotteries.)  —  In  Com.  v. 
Dana,  2  Met.  (Mass.)  329,  it  was  held  that  the 
prohibition  in  Massachusetts  statutes  of  the 
sale,  etc.,  of  tickets  in  "  any  lottery  not  au- 
thorized by  law  "  extended  to  all  lotteries  not 
authorized  by  a  law  having  force  in  Massa- 
chusetts. 

By  the  Law  of  the  Land.  (See  the  titles  Con- 
stitutional Law;  Due  Process  of  Law;  and 
see  Law.)  —  The  words  "  by  the  law  of  the 
land,"  as  used  in  Magna  Charta,  are  under- 
stood to  mean  due  process  of  law.  Rison  v. 
Farr,  24  Ark.  175;  Harness  v.  Chesapeake, 
etc.,  Canal  Co.,  1  Md.  Ch.  252. 

By  the  Drink.  (See  also  the  title  Intoxicat- 
ing Liquors.)  —  A  statute  provided  that  an 
account  for  spirituous  liquors  should  be  void 
where  the  liquors  were  sold  in  quantities  less 
than  one  quart.  In  Sappington  v.  Carter,  67 
111.  482,  it  was  held  that  an  instruction  that  all 
accounts  of  retailers  of  liquors  for  liquors 
sold  by  them  a  by  the  drink,"  were  void,  was 
not  objectionable.  The  court  said:  "  No  jury 
would  fail  to  understand  that  retailing  spiritu- 
ous liquors  'by  the  drink'  was  retailing  in 
quantities  not  exceeding  one  quart." 

By  Day's  Work.  (See  also  the  title  Working 
Contracts;  and  see  Day.) —  Full  performance 
was  held  a  condition  precedent  to  the  right  to 
any  payment  in  a  contract  to  erect  a  house, 
without  any  agreement  in  respect  to  the  sum 
to  be  paid,  and  the  time  of  payment,  except 
that  the  labor  was  to  be  by  day's  work. 
Cunningham  v.  Jones,  20  N.  Y.  486.  In  his 
dissenting  opinion  in  that  case,  Selden,  J.,  said : 
"  The  provision  that  the  job  was  to  be  done 
'  by  day's  work  '  is  to  be  taken  into  considera- 
tion. It  divides  the  work  into  definite  parts; 
it  divides  the  compensation  also  into  the  same 
number  of  parts  as  the  work,  inasmuch  as  the 
compensation  must  be  measured  by  the  value 
of  a  day's  work.  If  it  was  intended  to  make 
the  contract  indivisible  in  respect  to  the  pay- 
ment, the  defendant  should  have  said  so.  But 
this  he  has  not  said." 


By  Day  Work  Distinguished  from  By  Contract.  — 

A  statute  provided  that  certain  work  should 
be  performed  by  contract,  with  certain  excep- 
tions if  the  engineer  in  charge  thought  they 
might  be  more  profitably  performed  by  day 
work.  It  was  held  that  the  words  "  by  con- 
tract "  did  not  necessarily  mean  by  contract 
under  seal.  The  court  said :  "  What  is  meant 
by  the  words  '  by  contract  '  in  this  sentence  is 
not  very  clear.  Every  work  which  is  done  by 
one  in  virtue  of  an  employment  by  another  to 
do  it,  is  done  by  contract,  express  or  implied. 
Even  when  a  person  is  employed  to  do  day 
work  at  an  agreed-upon  price,  or  even  with- 
out a  price  being  agreed  upon,  the  work  done 
by  such  person  is  done  by  contract,  namely, 
a  contract  of  hiring  by  the  day  at  an  agreed 
price  if  any  be  agreed  on,  or  on  a  quantum 
meruit  if  no  wages  be  named.  Judging  from 
the  contrast  drawn  in  the  amending  act  be- 
tween work  done  '  by  contract  '  and  '  by  day 
work,'  I  should  think  that  what  was  meant 
was  a  fixed  price  should  be  agreed  upon  for 
all  work,  except  work  coming  within  the  ex- 
ception." McBrian  v.  Water  Com'rs,  40  U. 
C.  Q.  B.  80. 

By  Way  of.  —  A  statute  provided  that  every 
gas  company  should  pay  an  annual  tax  "by 
way  of"  license  for  the  right  to  continue  to 
act  as  a  corporate  association.  The  court,  in 
construing  the  phrase  "  by  way  of,"  said:  "  In 
this  connection  the  meaning  of  the  phrase  '  by 
way  of  '  becomes  important.  It  is  idiomatic, 
and  perhaps  may  be  difficult  of  rendition  into 
exact  phraseology,  but  it  may  be  taken  to 
mean  '  as  forthe  purpose  of,'  '  in  characterof,' 
'  as  being.'  To  substitute  either  one  of  these 
synonymous  phrases  for  the  one  used  in  the 
act  would  make  it  read  as  follows:  '  Certain 
corporations  shall  pay  an  annual  tax  for  the 
use  of  the  state,  '  as  for  the  purpose  of  '  a 
license,  or  '  in  character  of  a  license,'  or'  as 
being  '  a  license  for  corporate  franchise.'  Or, 
to  paraphrase  the  section  somewhat:  '  Every 
corporation  designated  in  the  act  shall  have 
and  use  and  enjoy  its  corporate  franchises, 
heretofore  granted,  upon  the  payment,  for  the 
benefit  of  the  state,  of  a  license  fee,  exacted 
for  such  use  and  enjoyment.'  A  brief  refer- 
ence to  the  seventh  section  of  the  act  of  1884 
makes  this  construction  certain."  Jersey  City 
Gas  Light  Co.  v.  United  Gas  Imp.  Co.,  46  Fed. 
Rep.  266.    Se  also  Way. 

By  Writing.  (See  also  Writing.)  —  A  stat- 
ute provided  that  the  county  clerk  might  as- 
sign tax  certificates  by  writing  his  name  in 
blank  on  the  back  thereof.  The  same  statute 
provided  that  the  words  "  written  "  and  "  in 
writing  "  might  be  construed  to  include  print- 
ing, engraving,  lithographing,  etc.  It  was 
held  that  certificates  might  be  assigned  by  the 
officer  stamping  his  name  upon  them.  The 
court  said:  "We  are  clearly  of  the  opinion 
that  such  stamping  the  name  is  writing  the 
same,  within  the  meaning  of  the  statute;  and 
we  are  more  strongly  convinced  of  the  pro- 
priety of  so  holding,  from  the  fact  that  the 
same  statute  declares  that  the  words  '  written  ' 
and  '  in  writing  '  may  be  construed  to  include 
printing,  engraving,  lithographing,  and  any 
other  mode  of  representing  words  and  letters. 
It  is  true,  this  definition  does  not  in  express 
terms  define  the  words  'by  writing,'  and  so 
it  may  be  said  it  is  not  applicable,  and  has  no 
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force  in  defining  the  words  '  by  writing.'  We 
may,  however,  we  think,  consider  the  defi- 
nition given  by  the  statute  to  the  words  '  writ- 
ten '  and  '  in  writing'  as  showing  the  liberal 
construction  which  should  be  given  to  all  words 
or  terms  of  a  like  character  where  used  in  the 
statute."    Dreutzer  v.  Smith,  56  Wis.  296. 

Payment  by  Bill.  (See  the  title  Payment.)  — 
Where  it  is  stated  generally  in  a  bought  and 
sold  note  that  the  goods  are  to  be  paid  by  bill, 
evidence  cannot  be  received  to  show  that  by 
bill  is  meant  an  approved  bill.  Hodgson  v. 
Davies,  2  Campb.  530. 

By  His  Own  Hand.  —  See  Hand,  and  see  the 
titles  Life  Insurance;  Suicide. 

By  and  In.  —  The  difference  between  by 
and  "  in  "  is  exemplified  in  Edmunds  v. 
Waugh,  L.  R.  1  Eq.  418.  There  the  question 
arose  on  the  English  statute  of  limitations,  3 
and  4  Wm.  IV.,  c.  27,  §  42,  which  prohibits  the 
recovery  of  more  than  six  years'  arrears  of  rent 
or  interest  "  by  any  distress,  action  or  suit." 
In  giving  judgment,  Kindersley,  V.  C,  pointed 
out  that  the  word  was  by,  not  "in;"  and 
accordingly  it  was  held  that  though  a  mort- 
gagee's estate  is  being  administered  "  in  "  an 
action,  yet  the  action  does  not  prevent  him  or 
his  representatives  from  retaining  more  than 
six  years'  arrears  of  interest  out  of  the  pro- 
ceeds in  their  hands  arising  from  the  sale  of 
the  mortgaged  property.  See  also  In  re  Marsh- 
field,  34  Ch.  Div.  721,  distinguishing  Mason 
v.  Broadbent,  33  Beav.  296. 

By  the  Court.  —  This  phrase  appended  to  a 
chamber  order  does  not  make  it  an  order  of 
the  court.    Marty  v.  Ahl,  5  Minn.  27. 

By  Estimation. — A  phrase  frequently  used 
in  conveyances  in  reference  to  the  quantity  of 
land  intended  to  be  conveyed  where  it  is  not 
accurately  ascertained  by  measurement.  Ra- 
palje's  Law  Diet.;  Bouv.  Law  Diet.  See 
More  or  Less,  and  the  title  Deeds. 

By,  From,  or  Under.  —  The  entry  and  seizure 
of  the  goods  of  a  vessel  by  a  tax  collector  is 
not  a  breach  of  a  covenant  of  quiet  enjoyment 
without  let,  etc.,  by  the  lessor  or  any  person 
lawfully  claiming  by,  from,  or  under  him. 
Stanley  v.  Hayes,  3  Q.  B.  105,  43  E.  C.  L.  652. 
See  the  titles  Covenants  ;  Leases. 

By  Him.  —  The  bond  of  a  contractor,  required 
by  statute,  that  he  will  pay  all  laborers  em- 
ployed by  him,  does  not  provide  for  the  pay- 
ment of  laborers  employed  by  a  person  to 
whom  the  work  is  sublet  by  him.  McCluskey 
v.  Cromwell,  11  N.  Y.  593. 

By  Virtue  of  His  Employment.  —  A  clerk  in- 
trusted to  receive  money  at  home  from  out- 
door collectors,  but  who  received  it  abroad 
from  out-door  customers,  receives  it  "  by  virtue 
of  his  employment  "  within  an  embezzlement 
statute.  Rex  v.  Beechey,  R.  &  R.  319.  See 
also  Employment  ;  Virtute  Officii;  and  see 
the  title  Embezzlement. 

By  the  Year.  —  A  lease  by  the  year  is  a  lease 


for  a  year,  and  is  not  binding  on  the  parties  for 
a  longer  time.  Pleasants  v.  Claghorn,  2  Miles 
(Pa.)  302.  In  this  case  it  was  said:  "  It  is  con- 
tended by  the  plaintiff  that  the  letting  in  this 
case  was  from  year  to  year,  and  the  argument 
is  founded  upon  the  fact  that  the  plaintiff,  in 
reply  to  the  defendant's  proposal,  at  the  com- 
mencement of  the  year  which  terminated  be- 
fore the  time  in  question,  said  that  she  rented 
it  by  the  year  only,  and  never  would  rent  it  by 
the  quarter,  after  which  the  defendant  occu- 
pied a  whole  year,  and  held  over  during  the 
time  in  question,  which  it  is  contended  was  an 
implied  assent  to  hold  it  during  the  whole  of 
another  year.  These  facts  certainly  would  be 
very  proper  for  the  jury  to  consider,  if  called 
upon  to  determine  the  fact  of  a  contract  for  a 
term  at  least  of  two  years.  But  we  are  at 
present  to  declare  the  conclusion  of  law  from 
the  words  relied  upon, '  by  the  year  only,'  con- 
sidered as  terms  of  contract.  *  *  *  But 
we  do  not  need  the  authority  of  cases  to  de- 
cide that  the  expression  in  question  did  not 
bind  the  plaintiff  or  defendant  to  a  longer  oc- 
cupation than  one  year,  in  the  first  instance, 
so  that  neither  could  by  dissent  terminate  the 
tenancy  at  the  end  of  the  year.  Yet  if  these 
words,  as  terms  of  contract,  by  their  proper 
force  created  a  longer  term  than  one  year,  ab- 
solutely, it  would  be  impossible  to  say  after 
what  number  of  years  the  term  would  expire, 
and  it  certainly  could  not  be  determined  by 
either  party,  without  the  consent  of  the  other, 
before  the  expiring  of  the  term.  The  question 
then  recurs,  whether  at  the  end  of  the  year  a 
new  contract  was  made,  and  that  is  a  question 
of  fact  unresolved  by  this  part  of  the  case." 
See  also  the  title  Lease. 

By  Means.  (See  also  Means.)  —  Allegations 
in  an  indictment  that  goods  were  obtained 
"  under  color  and  pretense  of  a  purchase  "  and 
"  under  the  false  and  fraudulent  pretense  " 
are  substantially  equivalent  to  an  averment 
that  they  were  obtained  "  by  means  of  a  false 
pretense."  Com.  v.  Walker,  108  Mass.  309. 
See  also  the  title  False  Pretenses. 

"  liy  whose  means,"  in  an  act  making  the 
person  by  whose  means  a  pauper  is  brought 
into  a  state  liable  for  his  support,  means  "  by 
whose  procurement  or  instigation."  A  com- 
mon carrier  who  transports  the  pauper  is  not 
within  the  act.  Fitchburg  v.  Cheshire  R.  Co., 
no  Mass.  210.  See  generally  Poor  and  Poor 
Laws. 

By  Reason  of.  —  See  Reason. 

By  Virtue  of  His  Office.  —  See  the  title  Virtute 
Officii;  and  see  the  titles  Officers  of  Pri- 
vate Corporations;  Public  Officers. 

By  Consent. —  See  Consent. 

By  Force. —  See  Force  ;  and  see  the  title  Rape. 

By  the  People.  —  See  People. 

By  a  Sea.  —  See  Sea. 

By  Weight.  —  See  Weight. 

By  Chance.  —  See  Chance. 

Volume  V. 


BY-LAWS. 


By  Charles  W.  Moores. 

I.  Introductory  —  Scope  of  Title,  86. 
II.  Definition  and  Distinctions,  87. 

III.  Power  and  Mode  of  Enactment,  88. 

1 .  Power  to  Enact,  88. 

a.  General  Rule  —  The  Power  Inherent,  88. 

b.  In  Whom  the  Power  Resides  Primarily,  89. 

c.  Charter  and  Statute  Provisions  —  Delegation,  89. 

d.  Amendment  and  Repeal  90 

2 .  Mode  of  Enactment,  9 1 . 

IV.  Requisites  and  Validity,  91. 

1.  In  General,  91. 

2.  Must  Not  Be  Contrary  to  Law  or  Public  Policy,  91. 

3.  Must  Be  Consistent  with  Charter,  95. 

4.  Must  Not  Impair  Vested  Rights,  96. 

5.  Alust  Be  Reasonable,  97. 

6.  Must  Be  Certain  and  Operate  Equally,  100. 

V.  Force  and  Effect,  100. 

1.  As  to  Members,  100. 

2.  As  to  Strangers,  101. 

VI.  Construction  and  Interpretation,  102. 

1.  General  Principles,  102. 

2.  By-law  Void  in  Part  and  Valid  in  Part,  103. 

VII.  Enforcement,  104. 

CROSS-REFERENCES. 

As  to  Municipal  By-laws  see  the  titles  BOROUGHS  vol.  4,  p.  721;  MUNICIPAL 
CORPORATIONS;   ORDINANCES;   TOWNS  AND  TOWNSHIPS. 

As  to  judicial  Notice  of  By-laws  see  the  title  JUDICIAL  NOTICE. 

As  to  Waiver  of  By-laws  see  the  titles  OFFICERS  AND  AGENTS  (OF  PRIVA  TE 
CORPORATIONS);  WAIVER;  and  the  titles  treating  of  particular  corpora- 
tions. 

For  a  detailed  treatment  of  particular  By-laws,  see  the  titles  ACCIDENT  INSUR- 
ANCE, vol.  1.,  p.  284;  BENEFICIARIES  {IN  INSURANCE),  vol. 
3,  p.  923;  BENEVOLENT  OR  BENEFICIAL  ASSOCLA  TJONS,  vol. 
3,  p.  1041;  BUILDING  AND  LOAN  ASSOCIATIONS,  vol.  4,  p.  999  ; 
FIRE  INSURANCE ;  LIFE  INSURANCE ;  NATIONAL  BANKS; 
RELLGIOUS  SOCIETIES ;  SAVINGS  BANKS;  SOCIETIES  AND 
CLUBS ;  STOCK  AND  PRODUCE  EXCHANGES ,  TELEGRAPHS 
AND  TELEPHONES;  and  other  titles  dealing  with  particular  corporations. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  :  BANKS  AND  BANKING  vol.  3,  p.  787  ;  CONTRACTS  ; 
CORPORATIONS  {PRIVATE)-  DISFRANCHISEMENT ;  IMPAIR- 
MENT OF  OBLIGATION  OF  CONTRACTS ;  LABOR  COMBINA- 
TIONS;  PROXIES;  QUESTIONS  OF  LAW  AND  FACT;  RE- 
STRALNT  OF  TRADE;  STATUTES;  STOCKHOLDERS ;  ULTRA 
VIRES. 

I.  Introductory  —  Scope  of  Title.  —  It  is  not  the  purpose  of  this  article  to 

treat  in  detail  all  the  by-laws,  rules  and  regulations  of  the  various  kinds  of  cor- 
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porations,  associations  and  orders.  Such  a  discussion  will  be  found  in  con- 
nection with  the  several  articles  dealing  with  particular  corporations,  as 
indicated  in  the  table  of  references  given  above.  The  attempt  is  here  made 
to  present  a  general  view  of  the  subject,  setting  forth  the  powers  of  corpora- 
tions in  the  matter  of  by-laws,  the  general  principles  which  they  must  follow 
in  enacting  them,  and  upon  which  the  courts  proceed  in  construing  them ; 
instances  of  by-laws  that  have  been  held  valid,  and  those  that  have  been  held 
invalid ;  the  enforcement  by  fines  and  penalties,  and  the  proper  measure  of 
the  latter. 

II.  Definition  and  Distinctions.  —  A  by-law  is  a  rule  or  law  adopted  by  a 
corporation  or  association  for  the  regulation  of  its  own  action  and  concerns, 
and  of  the  rights  and  duties  of  its  members  among  themselves.1 

If  Adopted  by  a  Municipal  Corporation  it  is  more  commonly  known  as  an  ordinance,8 
and  affects  not  only  the  members  but  all  persons  within  the  jurisdiction  of 
the  municipality.3 

Constitution  —  Charter.  —  The  name  "  by-law  "  is  not  always  employed.  Thus  a 
"constitution"  has  been  held  to  be  only  a  by-law  under  an  inappropriate 
name,  and  in  no  sense  the  charter  of  the  association.4 

Rules  and  Regulations.  —  A  by-law  is  to  be  distinguished  from  what  are  termed 
rules  and  regulations."  These  latter  are  enacted  for  the  government  of  third 
persons  in  their  dealings  with  the  corporation.5 


1.  Definitions.  —  "A  rule  or  law  of  a  corpora- 
tion for  its  government."  Drake  v.  Hudson 
River  R.  Co.,  7  Barb.  (N.  Y.)  539. 

"  This  term  has  a  peculiar  and  limited  signi- 
fication, being  used  to  designate  the  orders  and 
regulations  which  a  corporation,  as  one  of  its 
legal  incidents,  has  power  to  make,  and  which 
is  usually  exercised  to  regulate  its  own  action 
and  concerns,  and  the  rights  and  duties  of  its 
members  amongst  themselves."  Shaw,  C.  J., 
in  Com.  v.  Turner,  1  Cush.  (Mass.)  493. 

"  A  standing  rule  of  a  legislative  body,  a  cor- 
poration, or  a  society,  made  for  the  regulation 
■of  its  internal  organization  and  conduct,  and 
distinguished  from  a  provision  of  its  constitu- 
tion in  being  more  particular  and  more  readily 
altered."    Century  Dictionary. 

The  office  of  a  by-law  is  to  regulate  the  duties 
of  members  toward  the  corporation  and 
among  themselves.  Flint  v.  Pierce,  99  Mass, 
68,  96  Am.  Dec.  691. 

A  by-law  proper  is  a  subordinate  rule  for  the 
government  of  the  body  passing  it.  It  may 
be  a  rule  subordinate  to  a  charter  or  articles  of 
incorporation,  but  it  may  as  well  be  a  rule 
subordinate  to  mere  articles  of  association, 
such  as  mere  unincorporated  clubs  and  societies 
adopt  for  their  government.  Kirkpatrick  v. 
United  Presb.  Church,  63  Iowa  372. 

2.  Distinguished  from  Ordinances.  —  See  the 
title  Ordinances. 

In  Bills  v.  Goshen,  117  Ind.  221,  the  court, 
by  Olds,  J.,  said :  "  The  words  '  ordinance'  and 
'  by-law  '  are  used  interchangeably  in  the 
statute,  and  they  are  synonymous.  Horr  and 
Bernis'  Municipal  Police  Ordinances,  section  r, 
denning  Ordinance,  says:  '  Municipal  ordi- 
nances are  laws  passed  by  the  governing  body 
of  a  municipal  corporation  for  the  regulation 
of  the  affairs  of  the  corporation.  The  term  '  or- 
dinance '  is  now  the  usual  denomination  of  such 
acts,  although  in  England  and  in  some  of  the 
states  the  technically  more  correct  term  '  by- 
law '  or  '  bye-law  '  is  in  common  and  approved 


use.  The  main  feature  of  such  enactments 
is  their  local  as  distinguished  from  the  general 
applicability  of  the  state  laws;  hence  the  word 
'  law,'  with  the  prefix  '  by  '  or  '  bye,'  should 
in  strictness  be  preferred  to  the  word  '  ordi- 
nance.' " 

8.  Mobile  v.  Yuille,  3  Ala.  197,  36  Am.  Dec. 
441;  San  Francisco  Gas  Co.  v.  San  Francisco, 
6  Cal.  190;  Floyd  v.  Eatonton,  14  Ga.  354,  58 
Am.  Dec.  559;  Ashton  -'.  Ellsworth,  48  111.  299; 
Tanner  v.  Albion,  5  Hill  (N.  Y.)  121,  40  Am. 
Dec.  337;  Blanchard  v.  Bissell,  11  Ohio  St.  96. 
See  the  title  Ordinances. 

4.  Constitution  —  Charter.  —  The  constitution 
of  an  incorporated  society  is  not  to  be  confused 
with  its  charter.  In  Supreme  Lodge,  etc.,  v. 
Knight,  117  Ind.  489,  Elliott,  C.  J.,  says: 
"  Charters  are  not  created  by  the  act  of  the  cor- 
poration or  association,  but  are  granted  by  the 
sovereign  power  of  the  state.  A  constitution 
of  a  voluntary  association  or  a  corporation  is 
nothing  more  than  a  by-law  under  an  inappro- 
priate name.  The  power  that  can  enact  a  by- 
law, whether  called  a  constitution  or  not,  can 
alter  or  abrogate  it,  unless  some  higher  rule 
restrains  or  prohibits  a  change  or  repeal. 
When  the  authorities  speak  of  a  charter  they 
mean  an  essentially  different  thing  from  a  law 
or  constitution  of  the  association's  own  crea- 
tion. *  *  *  What  counsel  call  a  charter  is 
nothing  more  than  a  code  of  laws,  established 
not  by  the  sovereign  power  of  the  government, 
but  by  the  creature  of  that  power,  the  corpora- 
tion or  association." 

5.  Rules  and  Regulations.  —  Wilmington 
Bank  v.  Wollaston,  3  Harr.  (Del.)  90;  State  v. 
Overton,  24  N.  J.  L.  441,  61  Am.  Dec.  671; 
Morris,  etc.,  R.  Co.  v.  Ayres,  29  N.  J.  L.  393, 
80  Am.  Dec.  215;  Compton  v.  Van  Volken- 
burgh,  34  N.  J.  L.  134. 

In  State  v.  Overton,  24  N.  J.  L.  441,  61  Am. 
Dec.  671,  the  court,  by  Green,  C.  J.,  said: 
"  The  by-laws  of  a  private  corporation  bind 
the  members  only  by  virtue  of  their  assent, 
'  Volume  V. 


Tower  and  Mode  of  Enactment. 


BY-LAWS. 


Power  to  Enact. 


A  Resolution  is  adopted  ordinarily  to  reach  special  and  individual  cases,1 
whereas  a  by-law,  to  be  valid,  must  operate  generally.2  While  this  is  true,  a 
by-law  may  be  enacted  in  the  form  of  a  resolution.3 

Binding  Force  of  By-law.  —  A  by-law,  once  enacted,  is  as  much  a  law  of  the  cor- 
poration as  the  charter  itself,  provided  it  is  in  conformity  with  the  latter  instru- 
ment, and  does  not  contravene  public  laws  or  any  principle  of  public  policy.* 

III.  Power  and  Mode  of  Enactment  —  1.  Power  to  Enact  —  a.  General 
Rule  —  The  Power  Inherent. —  The  power  to  enact  by-laws  for  the  gov- 
ernment of  the  corporate  body,  not  inconsistent  with  its  charter  or  the  pur- 
poses and  objects  of  its  creation,  not  repugnant  to  the  common  law  or  to  the 
laws  of  the  land,  constitutional  and  statutory,  is  an  attribute  of  every  corpora- 
tion aggregate.  The  power  is  considered  of  so  much  importance  that  it  is 
rarely  left  to  implication,  but  is  granted  in  express  terms  by  the  law  conferring 
corporate  being.5 


and  do  not  affect  third  persons.  All  regula- 
tions of  a  company  affecting  its  business,  which 
do  not  operate  upon  third  persons,  nor  in  any 
way  affect  their  rights,  are  properly  denomi- 
nated by-laws  of  the  company."  See  also 
Homers  Co.  v.  Barlow,  3  Mod.  159;  Samuels 
v.  Holliday,  McCahon  (Kan.)  214. 

Another  distinction  makes  the  validity  of  a 
by-law  a  judicial  question  while  the  validity 
of  a  regulation  is  held  to  be  matter  in  pais. 
State  v.  Overton,  24  N.  J.  L.  440,  61  Am.  Dec. 
671;  Compton  v.  Van  Volkenburgh,  34  N.  J. 
L.  134;  Morris,  etc.,  R.  Co.  v.  Ayres,  29  N.  J. 
L.  393,  80  Am.  Dec.  215. 

But  the  soundness  of  the  distinction  is  ques- 
tioned in  Thompson  on  Corp.,  §  937,  Judge 
Thompson  adding:  "  It  is  believed  that  the 
only  sound  distinction  is  that  the  by-law  is 
more  usually  established  for  the  government 
of  the  internal  affairs  of  the  corporation,  while 
the  regulation  is  established  for  the  govern- 
ment of  those  concerned  with  it  in  its  business, 
or  rather  for  the  government  of  its  business 
with  the  public." 

1.  1  Thompson  on  Corp.,  §  937. 

2.  See  infra,  this  title,  Requisites  and 
Validity. 

A  resolution  especially  directed  against  the 
interests  of  any  single  delinquent  stockholder 
is  in  no  sense  a  by-law.  Budd  v.  Multnomah 
St.  R.  Co.,  15  Oregon  413,  3  Am.  St.  Rep.  169. 

3.  1  Thompson  on  Corp.,  §  936,  citing  Drake 
v.  Hudson  River  R.  Co.,  7  Barb.  (N.  Y.)  508. 

4.  Force  and  Effect.  —  Weatherly  v.  Medical, 
etc.,  Soc,  76  Ala.,  567;  Cummings  v.  Webster, 
43  Me.  197;  Brick  Presb.  Church  Corp.  v.  New 
York,  5  Cow.  (N.  Y.)  538;  Kent  v.  Quicksilver 
Min.  Co.,  78  N.  Y.  159. 

5.  Power  to  Enact  By-laws  Inherent  —  Eng. 
land. — Sutton's  Hospital  Case,  10  Coke  31^; 
Norris  v.  Staps,  Hob.  211;  London  v.  Vanacre, 
Ld.  Raym.  498,  Carth.  482;  Rex  v.  Westwood, 
7  Bing.  1,  20  E.  C.  L.  11,  2  D.  &  CI.  21,  4 
B.  &  C.  781,  10  E.  C.  L.  458;  Feltmakers  v. 
Davis,  1  B.  &  P.  100;  Child  v.  Hudson's  Bay 
Co.,  2  P.  Wms.  207;  Rex  v.  Lyme  Regis, 
Doug.  158;  Dunstan  v.  Imperial  Gas  Light, 
etc.,  Co.,  3  B.  &  Ad.  125,  23  E.  C.  L.  42. 

Alabama.  —  Cunningham  v.  Alabama  L.  Ins., 
etc.,  Co.,  4  Ala.  654;  Security  Loan  Assoc.  v. 
Lake,  69  Ala.  456;  Supreme  Commandery,  etc., 
v.  Ainsworth,  71  Ala.  445,  46  Am.  Rep.  332. 

Connecticut.  —  State  v.  Tudor,  5  Day  (Conn.) 
329,  5  Am.  Dec.  162. 


Georgia.  —  Harrington  v.  Workingmen's 
Benev.  Assoc.,  70  Ga.  340. 

Illinois.  —  Fisher  v.  Board  of  Trade,  80  111. 
85;  People  v.  Board  of  Trade,  80  111.  134;  Bax- 
ter v.  Board  of  Trade,  83  111.  146;  Sturges  v. 
Board  of  Trade,  86  111.  441. 

Louisiana.  —  German  Evangelical  Cong.  v. 
Pressler,  17  La.  Ann.  128. 

Maine.  — Came  v.  Brigham,  39  Me.  38. 

Maryland.  —  Anacosta  Tribe  No.  12,  etc., 
Murbach,  13  Md.  94,  71  Am.  Dec.  625. 

Michigan.  —  Cahill  v.  Kalamazoo  Mut.  Ins. 
Co.,  2  Dougl.  (Mich.)  124,  43  Am.  Dec.  457; 
Williams  v.  Detroit,  2  Mich.  560. 

New  Hampshire.  —  State  v.  Ferguson,  33  N. 
H.  424. 

New  Jersey. —  Leggett  v.  New  Jersey  Mfg. 
etc.,  Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec.  728; 
Kearney  v.  Andrews,  10  N.  J.  Eq.  70;  Taylor 
v.  Griswold,  14  N.  J.  L.  227,  27  Am.  Dec.  33; 
State  v.  Morristown,  33  N.  J.  L.  57. 

New  York.  —  Drake  v  Hudson  River  R.  Co., 
7  Barb.  (N.  Y.)  508;  People  v.  Medical  Soc,  24 
Barb.  (N.  Y.)  574;  People  v.  Sailors'  Snug 
Harbor,  54  Barb.  (N.  Y.)  532;  Poultney  v. 
Bachman,  31  Hun(N.  Y.)  49;  Mechanics',  etc., 
Bank  v.  Smith,  19  Johns.  (N.  Y.)  124;  People 
v.  Throop,  12  Wend.  (N.  Y.)  186. 

Pennsylvania.  —  St.  Mary's  Beneficial  Soc.  v. 
Burford,  70  Pa.  St.  321. 

South  Carolina.  —  St.  Luke's  Church  v.  Mat- 
thews, 4  Desaus.  (S.  Car.)  578,  6  Am.  Dec.  619. 

Tennessee.  —  Martin  v.  Nashville  Bldg. 
Assoc.,  2  Coldw.  (Tenn.)  418. 

Wisconsin. —  Dickenson  v.  Chamber  of  Com- 
merce, 29  Wis.  45,  9  Am.  Rep.  544;  State  v. 
Milwaukee  Chamber  of  Commerce,  47  Wis. 
670. 

Statements  of  the  Rule.  —  The  power  to  enact 
by-laws  is  an  incident  to  the  existence  of  every 
corporation  and  is  a  continuous  one.  Supreme 
Lodge,  etc.,  v.  Knight,  117  Ind.  496. 

A  corporation  has  an  implied  power  to  make 
by-laws  unless  expressly  or  impliedly  re- 
strained from  doing  so;  and  whether  it  is  so 
restrained  must  be  determined  from  an  exam- 
ination of  the  charter  itself.  Williams  v.  De- 
troit, 2  Mich.  575. 

In  Taylor  v.  Edson,  4  Cush.  (Mass.)  522,  the 
court  said:  "  We  have  no  doubt,  that  in  cases 
where  no  restrictions  are  found  in  the  charter 
or  articles  of  association,  voluntary  societies 
or  poll  parishes  have  a  right  to  make  by-laws, 
declaring  what  shall  constitute  membership, 
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Express  Grant  for  Specified  Purposes.  —  But  an  express  grant  of  power  to  enact 
by-laws,  limited  by  the  terms  of  the  grant  in  respect  to  its  extent  or  objects 
and  purposes,  must  be  held  to  exclude  all  authority  to  legislate  beyond  the 
prescribed  limits,  for  the  grant  of  such  power  implies  a  negative  that  the  cor- 
poration shall  not  make  by-laws  in  other  cases.1 

Corporation  Must  Act  within  State  of  Its  Creation. —  The  by-laws,  rules  and  resolutions 
of  a  corporation  can  be  legally  enacted  only  within  the  limits  of  the  state  which 
created  the  corporation.2 

b.  In  Whom  the  Power  Resides  Primarily. — Where  there  is  no  law 
or  usage  to  the  contrary,  the  power  to  make  by-laws  resides  in  the  members  of 
the  corporation  at  large.3 

c.  Charter  and  Statute  Provisions  —  Delegation. —  In  many  in- 
stances the  power  of  corporate  legislation  is  by  statute  or  charter  conferred 
upon  the  board  of  directors  or  other  designated  subordinate  body.4  And,  of 
course,  the  by-laws  must  emanate  from  the  legally  authorized  source.  Thus, 
if  the  power  is  intrusted  to  the  directorate,  then  a  superintendent  or  other 
single  officer  has  no  authority  to  act.5 

Quorum  and  What  Constitutes. —  In  the  absence  of  charter  or  statute  provisions  to 
the  contrary,  the  general  rule  is  that  in  the  case  of  a  select  and  definite  body, 
such  as  a  board  of  directors,  possessing  the  power  to  make  by-laws,  a  majority 
at  least  is  essential.6  But  by  the  act  of  the  majority  in  legal  meeting  assem- 
bled, the  by-laws  become  binding  upon  the  corporation  in  the  same  manner  as 
though  all  the  directors  had  been  present ;  in  such  a  case  the  act  of  the  ma- 
jority is  the  act  of  all.T    Where  the  corporate  charter  authorizes  the  president 


and  what  shall  operate  to  cause  a  forfeiture  of 
membership,  and  that  such  by-laws  may  as 
well  apply  to  present  as  to  future  mem- 
bers." 

1.  Express  Grant  Restricted  to  Specified  Cases. 

—  Child  v.  Hudson's  Bay  Co.,  2  P.  Wms.  207; 
State  v.  Ferguson,  33  N.  H.  424;  Ireland  v. 
Globe  Milling,  etc.,  Co.,  (R.  I.  1895)  32  Atl. 
Rep.  921.  See  also  Brinkerhoff-Farris  Trust, 
etc.,  Co.  v.  Home  Lumber  Co.,  118  Mo.  447. 

2.  Mitchell  v.  Vermont  Copper  Min.  Co.,  40 
N.  Y.  Super.  Ct.  406. 

3.  General  Rule  —  Power  Resides  in  Corporation 
at  Large  —  England.  —  Rex  v.  Head,  4  Burr, 
2515;  Rex  v.  Westwood,  4  B.  &  C.  781,  10  E. 
C.  L.  458,  7  Bing.  1,  20  E.  C.  L.  11. 

Indiana.  —  Morton  Gravel  Road  Co.  v.  Wy- 
song,  51  Ind.  4. 

Maryland.  —  Union  Bank  v.  Ridgely,  1  Har. 
&  G.  (Md.)  324. 

Massachusetts.  —  Salem  Bank  v.  Gloucester 
Bank,  17  Mass.  I. 

Mississippi.  —  Holly  Springs  Bank  v.  Pinson, 
58  Miss.  421,  38  Am.  Rep.  330. 

Missouri.  —  Carroll  v.  Mullanphy  Sav.  Bank, 
8  Mo.  App.  249;  State  Sav.  Assoc.  v.  Nixon- 
Jones  Printing  Co.,  25  Mo.  App.  642;  Watson 
v.  Sidney  F.  Woody  Printing  Co.,  56  Mo.  App. 
145- 

Nevada.  —  State  v.  Curtis,  9  Nev.  325. 

New  York.  —  People  v.  Throop,  12  Wend. 
(N.  Y.)  183. 

Tennessee.  —  Martin  v.  Nashville  BIdg. 
Assoc.,  2  Coldw.  (Tenn.)  418. 

A  by-law,  adopted  at  a  meeting  composed 
of  all  the  stockholders,  cannot  be  avoided  be- 
cause the  meeting  was  a  meeting  of  the  board 
of  directors,  and  the  minutes  designated  it  as 
a  meeting  of  the  board  of  directors.  State 
Sav.  Assoc.  v.  Nixon-Jones  Printing  Co.,  25 


Mo.  App.  642.  See  also  the  title  Corporations 
(Private). 

In  Scanlon  v.  Snow,  2  App.  Cas.  (D.  C.)  138, 
it  is  said  that  it  is  usual  in  the  by-laws  of  a 
corporation  to  provide  that  the  by-laws  shall 
not  be  altered  or  amended  except  at  some 
specified  time,  after  special  notice,  and  by  a 
vote  of  two-thirds  or  three-fourths  concurring 
in  the  change,  but  that  in  the  absence  of  any 
such  provision  a  majority  can  make  the  change 
at  any  corporate  meeting. 

4.  Pfister  v.  Gerwig,  122  Ind.  567;  Mechan- 
ics' Bank  v.  Merchants'  Bank,  45  Mo.  513; 
Brinkerhoff-Farris  Trust,  etc.,  Co.  v.  Home 
Lumber  Co.,  118  Mo.  447;  In  re  Klaus,  67 
Wis.  401.  And  see  the  cases  throughout  the 
article;  also  the  various  state  statutes. 

The  Directors  of  a  Business  Corporation  organ- 
ized under  Missouri  Rev.  Stat,  of  1879,  art. 
8,  c.  21,  are  empowered  to  make  by-laws  di- 
recting the  manner  of  taking  votes  of  stock- 
holders on  the  question  of  increasing  or  dimin- 
ishing the  number  of  directors  or  trustees,  or 
of  changing  the  corporate  name  only.  They 
have  no  authority  to  pass  by-laws  making  it  a 
condition  of  transferring  the  corporate  stock, 
that  the  holder  shall  have  first  offered  it  for 
sale  to  the  directors,  and  shall  have  paid  all 
his  indebtedness  to  the  corporation.  Brinker- 
hoff-Farris Trust,  etc.  Co.  v.  Home  Lumber 
Co.,  118  Mo.  447. 

5.  McArthur  v.  Green  Bay,  etc..  Canal  Co.,  34 
Wis.  139.  But  the  directors  may  not  make  or 
amend  by-laws  unless  duly  authorized  to  that 
effect.  United  F.  Assoc.  v.  Benseman,  4  W. 
N.  C.  (Pa.)  1.    See  also  the  preceding  note. 

6.  Ex  p.  Willcocks,  7  Cow.  (N.  Y.)  402,  17 
Am.  Dec.  525. 

7.  Cahill  v.  Kalamazoo  Mut.  Ins.  Co.,  : 
Dougl.  (Mich.)  124,  43  Am.  Dec.  457. 
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and  directors  to  make  by-laws,  the  power  may  be  exercised  by  the  president 
and  a  majority  only  of  the  directors.1 

By-law  Adopted  at  Stockholders'  Meeting.  — Where  the  charter  provided  that  the  cor- 
porate powers  should  be  exercised  by  a  board  of  directors  or  managers,  who 
might  pass  by-laws  for  the  government  of  the  officers  and  the  affairs  of  the 
corporation,  a  by-law  adopted  at  the  first  meeting  of  the  stockholders,  all  of 
whom  were  present  and  participated  therein,  and  who  were  the  only  persons 
interested  in  the  company,  either  as  officers,  managers,  or  stockholders,  was 
held  binding,  notwithstanding  that  in  the  adoption  of  the  by-law  they  desig- 
nated themselves  as  stockholders  instead  of  managers.* 

d.  Amendment  and  Repeal.  —  The  power  to  make  by-laws  is  a  continu- 
ous one,  and  associations  and  corporations  have  the  right  to  alter,  amend,  and 
repeal  their  by-laws  whenever  their  welfare  requires  it,  and  it  is  not  forbidden 
by  the  organic  law.3 

Limitations.  —  The  alteration  of  a  by-law  is  but  the  making  of  another  upon 
the  same  matter,  and  the  power  in  this  regard  is  subject  to  the  same  limitations 
as  the  power  to  enact  in  the  first  instance.4 

Though  a  by-law  confers  the  power  of  amendment  and  repeal  upon  the 
directors,  they  are  not  thereby  authorized  to  disregard  or  alter  another  by-law 


1.  Cahill  v.  Kalamazoo  Mut.  Ins.  Co.,  2 
Dougl.  (Mich.)  124,  43  Am.  Dec.  457. 

2.  People  v.  Sterling  Burial  Case  Mfg.  Co., 
82  111.  457.  See  also  Rex  v.  Westwood,  2  D.  & 
CI.  21;  State  Sav.  Assoc.  v.  Nixon-Jones  Print- 
ing Co.,  25  Mo.  App.  642. 

3.  Amendment  and  Repeal  of  By-Laws  —  Eng- 
land. —  Rex  v.  Westwood,  7  D.  &  R.  267;  Rex 
v.  Ash  well,  12  East  22;  In  re  Asiatic  Banking 
Corp.,  L.  R.  4  Ch.  252. 

Alabama.  —  Supreme  Commandery,  etc.,  v. 
Ainsworth,  71  Ala.  436,  46  Am.  Rep.  332. 

Indiana.  —  Supreme  Lodge,  etc.,  v.  Knight, 
117  Ind.  497. 

Minnesota.  —  Heintzelman  v.  Druids'  Relief 
Assoc.,  38  Minn.  138. 

New  Hampshire.  —  Richardson  v.  Union 
Congregational  Soc,  58  N.  H.  187. 

New  York.  —  Kent  v.  Quicksilver  Min.  Co., 
78  N.  Y.  182. 

Oregon. — Wist  v.  Grand  Lodge,  etc.,  22 
Oregon,  271,  29  Am.  St.  Rep.  603. 

Pennsylvania. — Com.  v.  Lancaster,  5  Watts 
(Pa.)  152;  St.  Patrick's  Male  Beneficial  Soc.  v. 
McVey,  92  Pa.  St.  510. 

Vermont.  — Smith  v.  Nelson,  18  Vt.  511. 

The  By-Laws,  Orders,  and  Resolutions  Adopted 
by  a  Railroad  Company  or  its  stockholders  are 
always  under  the  control  of  the  majority  un- 
less expressly  provided  otherwise  by  the  char- 
ter, and  they  may  be  repealed,  altered,  or  modi- 
fied from  time  to  time  as  in  the  judgment  of 
the  majority  may  be  deemed  expedient.  East 
Tennessee,  etc.,  R.  Co.  v.  Gammon,  5  Sneed 
(Tenn.)  567. 

4.  Limits  upon  Power  to  Alter.  —  "  It  is  not 
claimed  that  there  is  an  inherent  power  in 
the  association,  by  the  adoption  of  a  by-law,  to 
work  such  radical  changes  in  its  existing  con- 
tracts. The  power  is  derived  from  and  depends 
upon  the  stipulations  of  the  contract  at  the  time 
it  was  made.  The  stipulations  *  *  *  import 
obedience  to  the  by-laws,  so  far  as  reasonable, 
consistent  with  the  charter  and  law  of  the  land. 
We  do  not  consume  them  as  reserving,  or  as 
intended  to  reserve,  to  the  association  the 
power  to  change  or  avoid  its  contracts,  to  les- 
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sen  its  responsibilities,  or  to  divest  its  mem- 
bers of  rights.  This  is  not  the  proper  office  of 
a  by-law;  and  from  the  general  expressions  to 
which  we  are  referring,  it  cannot  be  fairly 
presumed  or  intended  that  it  was  contemplated 
to  affect  the  members  by  other  than  such  by- 
laws as  it  was  within  the  competency  of  the 
association  to  enact."  Brickell,  C.  J.,  in  Su- 
preme Commandery,  etc.,  v.  Ainsworth,  71 
Ala.  436,  46  Am.  Rep.  332. 

In  Supreme  Lodge,  etc.,!'.  Knight,  117  Ind. 
489,  the  court,  by  Elliott,  C.  J.,  said:  "This 
power  [to  enact  by-laws]  is  a  continuous  one. 
No  one  has  a  right  to  presume  that  by-laws 
will  remain  unchanged.  Associations  and  cor- 
porations have  a  right  to  change  their  by-laws 
when  the  welfare  of  the  corporation  or  associa- 
tion requires  it,  and  it  is  not  forbidden  by  the 
organic  law.  The  power  which  enacts  may 
alter  or  repeal."  Citing  Richardson  v.  Union 
Congregational  Soc,  58  N.  H.  187;  Com.  v 
Lancaster,  5  Watts  (Pa.)  152;  St.  Patrick's 
Male  Beneficial  Soc.  v.  McVey,  92  Pa.  St. 
510. 

In  Wist  v.  Grand  Lodge,  etc.,  22  Oregon 
271,  29  Am.  St.  Rep.  603,  the  court  said: 
"  The  right  of  such  societies  to  alter,  amend, 
or  repeal  laws,  or  to  enact  others  consistent 
with  the  purpose  for  which  they  are  organ- 
ized, is  well  recognized.  The  power  is  essen- 
tial to  their  continued  existence  and  well- 
being,  and,  except  as  restrained  by  the 
fundamental  law  of  their  organizations,  may 
be  exercised  at  all  regular  meetings.  This 
power  to  amend  laws,  or  to  repeal  them,  is  in- 
herent and  continuous  for  all  proper  objects. 
No  member  has  a  right  to  presume  that  the 
laws  of  his  order  will  remain  unchanged  when 
the  promotion  of  its  interest  and  welfare  may 
require  a  change." 

In  an  unincorporated  voluntary  association 
a  by-law  agreeing  to  a  reference  to  arbitrators 
is  treated  like  any  other  contract  to  arbitrate 
and  is  revocable.  Heath  v.  Gold  Exch.,  7 
Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  251,  38  How.  Pr. 
(N.  Y.)  168. 

See  infra,  this  title,  Requisites  and  Validity. 
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Not  Contrary  to  Law  or  Public  Policy. 


which  was  intended  to  impose  a  limitation  upon  their  powers.1 

2.  Mode  of  Enactment  —  Charter  Provisions.  —  The  mode  of  enactment  must  be 

that  prescribed  by  the  charter,  and  formalities  therein  required  are  not  with 

impunity  to  be  overlooked.2 

Need  Not  Always  Be  in  Writing  —  Usage  —  Acquiescence. —  In  the  absence  of  a  rule  to 

the  contrary,  a  by-law  is  effective  though  verbal,3  and  may  be  modified  by 

usage.4     Indeed,  its  original    creation   may  be  established    by  usage  and 

acquiescence.5 

Reason  for  Adoption.  —  If  a  by-law  has  been  adopted  with  due  formality,  the 
reason  for  its  adoption  need  not  be  stated  in  the  preamble.6 

IV.  Requisites  and  Validity  —  1.  In  General  —  Must  Be  Consonant  with  Nature  and 
Object  of  Corporation. —  The  nature  and  purposes  for  which  a  corporation  was  cre- 
ated are  the  controlling  considerations  in  determining  the  validity  of  its  by-laws 
and  regulations,  and  if  they  are  foreign  to  its  character,  and  a  departure  from 
its  purposes,  they  are  void  ;  but  if  otherwise,  and  in  harmony  with  the  gen- 
eral laws,  public  policy,  and  common  right,  they  are  valid.7 

Question  for  Court.  —  The  validity  of  a  by-law  of  a  corporation  is  purely  a  ques- 
tion of  law.  Whether  the  by-law  is  in  conflict  with  the  law  of  the  land,  or 
with  the  charter  of  the  company,  or  is  in  a  legal  sense  unreasonable  and  there- 
fore unlawful,  is  a  question  for  the  court  and  not  for  the  jury.8 

2.  Must  Not  Be  Contrary  to  Law  or  Public  Policy.  —  Corporate  by-laws  must 
not  be  repugnant  to  the  law  of  the  land,  whether  common,  statutory,  or  con- 
stitutional, or  to  public  policy  or  good  morals.9 


1.  Stevens  v.  Davison,  18  Gratt.  (Va.)  819, 
98  Am.  Dec.  692. 

2.  Manner  of   Enactment  —  General   Rule. — 

Thus,  where  by-laws  are  required  to  be  in 
writing  and  under  seal  a  general  resolution  in 
parol  is  not  binding  as  a  by-law.  Dunstan  v. 
Imperial  Gas  Light,  etc.,  Co.,  3  B.  &  Ad.  125, 
23  E.  C.  L.  42. 

3.  By-Laws  Need  Not  Be  in  Writing,  "  but 
may  be  adopted  as  well  by  the  company's  con- 
duct, and  the  acts  and  conduct  of  its  officers, 
as  by  an  express  vote  or  an  adoption  in  a 
meeting."  Holly  Springs  Bank  v.  Pinson,  58 
Miss.  421,  38  Am.  Rep.  330.  And  see  Union 
Bank  v.  Ridgely,  1  Har.  &  G.  (Md.)4i3;  Mc- 
Michael  v.  Brennan,  31  N.  J.  Eq.  496. 

4.  Henry  v.  Jackson,  37  Vt.  431. 

5.  Usage  and  Acquiescence.  —  See  Sills  v. 
Brown,  9  C.  &  P.  601,  38  E.  C.  L.  245;  Duns- 
tan  -'.  Imperial  Gas  Light,  etc.,  Co.,  3  B.  &  Ad. 
125,  23  E.  C.  L.  42;  Rex  v.  Ashwell,  12  East  22; 
Rex  v.  Miller,  6  T.  R.  268;  Rex  v.  Westwood, 
4  B.  &  C.  781,  10  E.  C.  L.  458;  Northrop  v. 
Curtis,  5  Conn  246;  Langsdale  v.  Bonton,  12 
Ind.  467;  Fairfield  County  Turnpike  Co.  v. 
Thorp,  13  Conn.  173;  Holly  Springs  Bank  v. 
Pinson,  58  Miss.  421,  38  Am.  Rep.  330;  Union 
Bank  v.  Ridgely,  1  Har.  &  G.  (Md.)  324;  Lum- 
bard  v.  Aldrich,  8  N.  H.  31,  28  Am.  Dec.  381; 
Haven  v.  New  Hampshire  Asylum,  13  N.  H. 
532,  38  Am.  Dec.  512;  Taylor  v.  Griswold,  14 
N.  J.  L.  223,  27  Am.  Dec.  33;  Chambersburg 
Ins.  Co.  v.  Smith,  11  Pa.  St.  120. 

If  Informally  Adopted,  they  may  be  ratified 
subsequently  or  may  be  proved  without  any 
record  of  adoption,  by  the  usage  and  acts  of 
the  corporation  and  parties  dealing  with  it. 
Lockwood  v.  Mechanics'  Nat.  Bank,  9  R.  I. 
.308,  11  Am.  Rep.  253. 

It  is  not  necessary  to  prove  the  adoption  of 
by-laws  by  a  formal  vote.  The  adoption  is 
sufficiently  proved  by  showing  that  the  by- 


laws appear  upon  the  records  of  the  corpora- 
tion, and  have  been  uniformly  acted  upon  and 
enforced  as  the  by-laws  of  the  corporation. 
Hagerman  v.  Ohio  Bldg.,  etc.,  Assoc.,  25  Ohio 
St.  186. 

6.  Rex  v.  Harrison,  3  Burr.  1322;  Stuyve- 
sant  v.  New  York,  7  Cow.  (N.  Y.)  607. 

7.  People  v.  Board  of  Trade,  45  111.  113. 
See  also  the  succeeding  subdivisions. 

8.  State  v.  Overton,  24  N.J.  L.  435,  61  Am. 
Dec.  671.  See  also  the  title  Questions  of  Law 
and  Fact. 

9.  By-Laws  Must  Not  Contravene  the  Law  or 
Public  Policy  —  Alabama.  —  Supreme  Com- 
mandery,  etc.,  v.  Ainsworth,  71  Ala.  436,  46 
Am.  Rep.  332;  Weatherly  v.  Medical,  etc., 
Soc,  76  Ala.  567. 

California.  —  People's  Home  Sav.  Bank  v. 
Superior  Ct.,  104  Cal.  649,  43  Am.  St.  Rep. 
147;  People  v.  Crockett,  9  Cal.  112. 

Connecticut.  —  State  v.  Tudor,  5  Day  (Conn.) 
329,  5  Am.  Dec.  162;  Hayden  v.  Noyes,  5 
Conn.  391. 

Illinois.  —  Chicago  t.  Rumpff,  45  111.  90,  92 
Am.  Dec.  196;  American  Live  Stock  Commis- 
sion Co.  v.  Chicago  Live  Stock  Exch.,  143  111. 
210,  36  Am.  St.  Rep.  385,  Durkee  v.  People, 
155  HI-  354,  46  Am.  St.  Rep.  340. 

Indiana,  —  Wayne  Pike  Co.  v.  Bosvvorth, 
91  Ind.  210. 

Kentucky.  —  Sayre  7'.  Louisville  Union 
Benev.  Assoc.,  1  Duv.  (Ky.)  143,  85  Am.  Dec. 
613. 

Louisiana. — German  Evangelical  Cong.  v. 
Pressler,  17  La.  Ann.  128;  New  Orleans  v. 
Philippi,  9  La.  Ann.  44. 

Alaine.  —  Kennebec,  etc.,  R.  Co.  v.  Ken- 
dall, 31  Me.  470;  Came  v.  Brigham,  39  Me.  35. 

Massachusetts.  —  Supreme   Council,  etc.  v. 
Perry,   140  Mass.   580;    Com.    v.    Turner.  1 
Cusli.  (Mass.)  493;  Traders',  etc.,  Ins.  Co.  z/. 
Brown,  142  Mass.  403. 
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Not  Contrary  to  Law  or  Public  Policy. 


introducing  New  Rule.  —  But,  so  long  as  a  by-law  is  not  contrary  to  common 
right,  or  the  policy  of  the  law,  the  fact  that  it  may  introduce  a  new  rule  which 
is  not  the  rule  of  the  common  law,  does  not  necessarily  invalidate  it.1 

Religious  Liberty.  —  An  association  organized  for  charitable  and  benevolent 
purposes  may  not  by  a  by-law  infringe  upon  the  religious  privileges  vouch- 
safed to  the  citizen  by  the  laws  of  the  land.2 

In  Restraint  of  Trade.  —  By-laws  in  unreasonable  restraint  of  trade  are  invalid.3 


Michigan.  —  Pulford  v.  Fire  Department,  31 
Mich.  458. 

New  Jersey. — Taylor  v.  Griswold,  14  N.  J. 
L.  222,  27  Am.  Dec.  40. 

New  York.  —  People  v.  Medical  Soc,  24 
Barb.  (N.  Y.)  570;  People  v.  Utica  Ins.  Co., 
15  Johns.  (N.  Y.)  358,  8  Am.  Dec.  243;  Seneca 
County  Bank  v.  Lamb,  26  Barb.  (N.  Y.)  595; 
New  York  Firemen  Ins.  Co.  v.  Ely,  2  Cow. 
(N.  Y.)&78;  People  v.  Sailors'  Snug  Harbor, 
54  Barb.  (N.  Y.)  532;  New  York  Protective 
Assoc.  v.  McGrath,  (Super.  Ct.)  5  N.  Y.  Supp. 
S;  People  v.  New  York  Benev.  Soc,  etc.,  3 
Hun  (N.  Y.)  361;  Dunham  v.  Rochester,  5 
Cow.  (N.  Y.)  462;  Stuyvesant  v.  New  York,  7 
Cow.  (N.  Y.)  588;  Philips  v.  Wickham,  1  Paige 
(N.  Y.)  590;  Matter  of  Long  Island  R.  Co.,  19 
Wend.  (N.  Y.)  37,  32  Am.  Dec.  429. 

North  Carolina.  —  State  v.  Williams,  75  N. 
Car.  135. 

Ohio.  — State  v.  Cincinnati,  23  Ohio  St.  445. 

Pennsylvania.  —  Butchers'  Beneficial  Assoc., 
35  Pa.  St.  151. 

Where  Limitation  Is,  Must  "  Not  Be  Inconsistent 
with  the  Laws  of  This  State."  —  In  Burden  v. 
Burden,  8  N.  Y.  App.  Div.  160,  it  was  held 
that  under  New  York  Laws  1848,  c.  40,  §  7, 
authorizing  the  trustees  of  a  corporation 
organized  thereunder  to  make  such  by-laws 
for  the  management  of  its  business  affairs, 
and  prescribing  the  duties  of  officers,  "  as  they 
shall  deem  proper,  not  inconsistent  with  the 
laws  of  this  state,"  the  court  may  not  pursue 
its  investigation  of  the  validity  of  a  by-law 
further  than  to  inquire  whether  it  is  inconsist- 
ent with  the  laws  of  the  state. 

1.  By-Law  Introducing  New  Rule. —  Goddard 
v.  Merchants'  Exch.,  9  Mo.  App.  290,  affirmed 
78  Mo.  609.  In  this  case  a  by-law  of  a  board 
of  trade  which  provided  that  "  oh  all  sales  of 
grain  in  bulk,  on  elevator  receipts,  the  buyer 
shall  pay  the  first  two  days'  storage,  unless 
otherwise  specified,  at  the  time  of  sale,"  was 
valid  and  enforceable. 

Compare  Taylor  v.  Griswold,  14  N.  J.  L. 
223,  27  Am.  Dec.  33,  where  it  is  held  that 
whenever  a  by-law  seeks  to  alter  a  well-settled 
and  fundamental  principle  of  the  common  law, 
or  to  establish  a  rule  interfering  with  the 
rights  or  endangering  the  security  of  individ- 
uals or  the  public,  a  statute  or  other  special 
authority  emanating  from  the  creating  power 
must  be  shown  to  legalize  it. 

2.  Infringement  of  Religious  Liberty.  —  Peo- 
ple v.  Saint  Franciscus  Benev.  Soc,  24  How. 
Pr.  (N.  Y.  Supreme  Ct.)  216.  In  this  case  the 
society's  by-law  provided  that  no  one  should 
be  eligible  to  membership  who  did  not  profess 
the  Roman  Catholic  religion,  and  who  at  the 
same  time  was  not  a  member  of  a  certain 
church  of  that  faith,  and  had  not  a  pew  in  said 
church.    It  further  required  a  member  to  re- 


ceive twice  a  year  certain  sacraments  of  that 
church,  and  to  prove  such  fact  before  the  soci- 
ety, otherwise  he  was  not  to  be  considered  a 
member.  It  was  held  that  this  by-law  was 
unauthorized  by  the  statute  under  which  the 
society  was  organized,  and  was  in  conflict  with 
the  provision  of  the  state  constitution  securing 
the  free  exercise  and  enjoyment  of  religious 
profession  and  worship. 

3.  By-laws  in  Restraint  of  Trade  —  England. — 
Tailors'  Case,  11  Coke  53a;  Harison  v.  God- 
man,  1  Burr.  12;  Green  v.  Durham,  1  Burr. 
127;  Rex  v.  Surgeons,  2  Burr.  892;  Rex  v. 
Harrison,  3  Burr.  1322;  Woolley  v.  Idle,  4 
Burr.  1951;  Elwood  v.  Bullock,  6  Q.  B.  383,  51 
E.  C.  L.  383;  Chamberlain  v.  Compton,  7 
D.  &  R.  597,  16  E.  C.  L.  299;  Clark  v.  Le 
Cren,  9  B.  &  C.  52,  17  E.  C.  L.  330;  Freeman- 
tie  v.  Company  of  Silk  Throwsters,  I  Lev.  229; 
Cuddon  v.  Eastwick,  1  Salk.  193;  Gunmakers 
v.  Fell,  Willes  384;  Wannel  v.  Camerat'  Civit' 
London,  1  Stra.  675;  Bosworth  v.  Hearne,  2 
Stra.  1085;  Butchers'  Co.  v.  Morey,  1  H.  Bl. 
370;  Rex  v.  Coopers'  Co.,  7  T.  R.  543. 

Alabama.  —  Mobile  v.  Yuille,  3  Ala.  137,  36- 
Am.  Dec.  441. 

California.  —  California  Steam  Nav.  Co. 
Wright,  6  Cal.  258,  65  Am.  Dec.  511. 

Illinois.  —  American  Live  Stock  Commission 
Co.  v.  Chicago  Live  Stock  Exch.,  143  111.  210, 
36  Am.  St.  Rep.  385,  7  Am.  R.  &  Corp.  Rep. 
162. 

Kentucky.  —  Sayre  "'.  Louisville  LTnion 
Benev.  Assoc.,  1  Duv.  (Ky.)  143,  85  Am.  Dec. 
613;  Huston  v.  Reutlinger,  91  Ky.  333,  34 
Am.  St.  Rep.  225. 

Minnesota.  —  Kolfi  v.  St.  Paul  Fuel  Exch., 
48  Minn.  215. 

Missouri.  —  Goddard  v.  Merchants'  Exch.,  9 
Mo.  App.  290,  78  Mo.  609. 

New  York.  —  Master  Stevedores'  Assoc.  v. 
Walsh,  2  Daly  (N.  Y.)  7;  People  v.  New  York 
Benev.  Soc,  etc,  3  Hun  (N.  Y.)  361;  Thomas 
v.  Musical  Mut.  Protective  Union,  121  N.  Y. 
45- 

Illustrations.  —  The  defendant,  a  corporation 
organized  under  the  act  "  to  incorporate  the 
associated  press  of  the  state  of  New  York  " 
(New  York  Laws  of  1867,  c.  754),  adopted  a 
by-law  prohibiting  its  members  from  receiving 
or  publishing  "  the  regular  news  dispatches  of 
any  other  news  association  covering  a  like  ter- 
ritory, and  organized  for  a  like  purpose." 
A  suspension  of  all  the  rights  and  privileges 
of  the  association  was  the  penalty  denounced 
for  violating  this  provision.  In  an  action  to 
restrain  the  defendant  from  enforcing  this 
penalty,  it  was  held  that  the  association  had 
the  power  to  enact  the  by-law,  and  that  it  was 
not  objectionable  either  as  unreasonable  and 
oppressive,  as  tending  to  restrain  trade  and 
competition,  or  as  an  unlawful  interference 
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BY-LAWS. 


Not  Contrary  to  Law  or  Public  Policy. 


Transfer  of  Corporate  Stock  —  Unreasonable  Restraints.  —  A  by-law  which  unreasonably 
interferes  with  the  free  exercise  of  the  right  to  transfer  stock  is  contrary  to 
the  laws  of  the  land,  in  the  nature  of  a  restraint  upon  trade,  and  therefore  void.1 

Reasonable  Restraint  upon  Transfer.  —  Although  the  transfer  may  not  be  totally  or 
unreasonably  restrained,  it  may  nevertheless  be  the  subject  of  fixed  and 
determinate  regulations,  so  far  as  is  necessary  to  protect  the  rights  of  the 
corporation.3  Thus,  according  to  the  weight  of  authority,  a  corporation  may 
adopt  a  by-law  declaring  that  the  debts  of  a  stockholder  shall  be  a  lien  on  his 
stock,  and  that  the  latter  shall  not  be  transferable  until  such  debts  are  paid.3 


with  vested  property  rights,  at  least  in  the 
absence  of  evidence  that  the  alleged  violation 
for  which  the  penalty  was  sought  to  be  en- 
forced grew  out  of  acts  in  performance  of  a 
-contract  entered  into  before  the  passage  of  the 
by-law,  nor  did  it  create  a  restriction  upon  the 
liberty  of  the  press.  Matthews  v.  Associated 
Press,  136  N.  Y.  333,  32  Am.  St.  Rep.  741. 

Where  a  corporation  is  formed  for  the  pur- 
pose, as  declared  in  the  act  of  incorporation, 
of  establishing  and  maintaining  uniformity 
among  its  members  "  in  policies  or  contracts  of 
insurance,"  and  the  power  is  conferred  upon 
such  corporation  "  to  make  all  needful  by- 
laws, not  contrary  to  the  provisions  of  the  act, 
■or  the  constitution  and  laws  of  this  state  or  of 
the  United  States,"  a  by-law  which  compels  or 
hinds  their  members  to  uniformity  in  their 
rates  of  insurance  comes  directly  within  the 
power  conferred  and  is  not  in  contravention  of 
public  policy  nor  in  restraint  of  trade.  People 
v.  Board  of  Fire  Underwriters,  54  How.  Pr. 
(N.  Y.  Supreme  Ct.)  240,  affirmed  7  Hun 
<N.  Y.)  248. 

By-laws  of  a  board  of  underwriters,  an  un- 
incorporated voluntary  association,  by  which 
members  are  limited  as  to  the  number  of  solic- 
itors they  may  employ,  the  time  of  employ- 
ment, and  the  compensation  therefor,  and  are 
prohibited  from  contracting  with  a  solicitor  so 
■as  to  make  his  pay  depend  upon  the  risks  he 
procures,  and  are  prohibited  from  employing  a 
•solicitor  who  has,  within  a  specified  time, 
severed  his  connection  with  any  member,  are 
•each  and  all  violative  of  the  law  of  the  land 
and  void.  Huston  v.  Reutlinger,  91  Ky.  333, 
34  Am.  St.  Rep.  225. 

In  People  v.  New  York  Benev.  Soc,  etc.,  3 
Hun  (N.  Y.)  361,  the  court  held  to  be  invalid, 
as  against  public  policy,  a  by-law  which  pro- 
hibited a  member  of  a  trades  union  from  accept- 
ing such  pay  for  his  labor  as  he  should  choose 
and  compelled  him  to  join  in  a  strike  by  impos- 
ing severe  penalties  for  refusal. 

In  Sayre  v.  Louisville  Union  Benev.  Assoc., 
1  Duv.  (Ky.)  143,  85  Am.  Dec.  613,  the  ques- 
tion arose  in  regard  to  a  by-law  adopted  by  a 
corporation,  consisting  of  common  carriers 
who  had  organized  for  the  purpose  of  mutual 
protection,  the  by-law  in  question  attempting 
to  fix  what  the  court  held  to  be  an  unreasonable 
rate  for  the  transportation  of  freight.  The 
court,  while  recognizing  the  right  of  mer- 
chants and  laborers  within  reasonable  limita- 
tions to  combine  for  the  purpose  of  regulating 
the  value  of  the  commodity  in  which  they  were 
dealing,  held  that  the  rule  was  modified  in  the 
present  instance  because  the  members  of  the 
corporation  were  common  carriers  who  owed 
a  special  duty  to  the  public. 


1.  By-laws  Regulating  Transfer  of  Corporate 
Stock. —  California.  ■ — Anglo-Californian  Bank 
v.  Grangers'  Bank,  63  Cal.  359. 

Iowa.  —  Farmers',  etc.,  Bank  p.  Wasson,  48 
Iowa  336,  30  Am.  Rep.  398. 

Massachusetts. —  Quiner-'.  Marblehead  Social 
Ins.  Co.,  10  Mass.  476;  Sargent  v.  Franklin 
Ins.  Co.,  8  Pick.  (Mass.)  95,  19  Am.  Dec.  306. 

Missouri.  —  Carroll  v.  Mullanphy  Sav.  Bank, 
8  Mo.  App.  249;  Chouteau  Spring  Co.  v.  Har- 
ris, 20  Mo.  3S2;  Moore  v.  Bank  of  Commerce, 
52  Mo.  377;  Atchison  County  Bank  v.  Durfee, 
118  Mo.  431,  40  Am.  St.  Rep.  396;  Brinker- 
hoff-Farris  Trust,  etc.,  Co.  v.  Home  Lumber 
Co.,  118  Mo.  447. 

New  York. —  Conklin  v.  Oswego  Second  Nat. 
Bank,  45  N.  Y.  655;  Ritterband  v.  Baggett, 
42  N.  Y.  Super.  Ct.  556. 

See  also  the  cases  infra,  this  section. 

Selling  to  Insolvent. —  In  Chouteau  Spring  Co. 
v.  Harris,  20  Mo.  382,  it  was  held  that  the 
power  conferred  upon  an  incorporated  com- 
pany "  to  regulate  the  transfer  "  of  stock  did 
not  include  the  power  to  restrain  transfers,  or 
prescribe  to  whom  they  might  be  made,  but 
merely  to  prescribe  the  formalities  to  be  ob- 
served in  making  them,  and  that  the  company 
could  not  prevent  a  party  from  selling  his 
stock,  even  to  an  insolvent  person. 

2.  See  Moore  v.  Bank  of  Commerce,  52  Mo. 
377- 

3.  Prohibiting  Transfer  while  Holder  Indebted 
to  Corporation —  United  States.  —  Pendergast  v. 
Stockton  Bank,  2  Sawy.  (U.  S.)  108. 

Alabama. —  Planters',  etc.,  Mut.  Ins.  Co.  v. 
Selma  Sav.  Bank,  63  Ala.  585. 

California.  —  People  v.  Crockett,  9  Cal.  112; 
Weston  v.  Bear  River,  etc.,  Water  Co.,  5  Cal. 
189,  63  Am.  Dec.  117. 

Delaware.  —  M'Dowell  v.  Wilmington  Bank, 
1  Harr.  (Del.)  27. 

Iowa.  —  Farmers',  etc.,  Bank  v.  Wasson,  48 
Iowa  339,  30  Am.  Rep.  398. 

Mississippi .  —  Holly  Springs  Bank  v.  Pinson, 
58  Miss.  421,  38  Am.  Rep.  330. 

Missouri.  —  Spurlock  v.  Pacific  R.  Co.,  61 
Mo.  319;  Mechanics'  Bank  v.  Merchants' 
Bank,  45  Mo.  513. 

Netv  Jersey.  —  Young  v.  Vough,  23  N.  J.  Eq. 
325- 

In  Attica  Bank  v.  Manufacturers',  etc.,  Bank, 
20  N.  Y.  501,  such  a  by-law  was  declared  in- 
valid because  the  statute  provided  that  the 
matter  must  be  regulated  in  the  articles  of  as- 
sociation, which  must  be  subscribed  by  all  the 
original  corporators  as  a  fundamental  condition 
of  the  association,  and  this  excluded  the  right 
of  the  directors  to  do  it  by  a  by-law.  Com- 
pare Leggett  v.  Sing  Sing  Bank,  24  N.  Y. 
283;  McCready  v.  Rumsey,  6  Duer(N.  Y.)  574. 
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Bona  Fide  Purchasers.  —  But  under  the  power  to  regulate  the  transfer  of  stock, 
the  corporation  may  not  create  a  secret  lien  upon  it  which  will  adhere  to  it  in 
the  hands  of  a  bona  fide  purchaser  for  value  without  notice.1 

National  Banks. —  It  has  been  held  that  a  by-law  of  a  national  bank,  though 
notice  thereof  be  indorsed  on  the  certificate  of  stock,  is  void,  which  prohibits 
a  stockholder  who  is  indebted  to  the  bank,  from  transferring  his  stock  without 
the  consent  of  the  board  of  directors.* 

In  Wisconsin  a  by-law  which  prohibited  the  transfer  of  stock,  save  upon  the 
consent  of  all  the  stockholders,  was  held  to  be  an  unwarrantable  and  unlawful 
restriction  upon  the  sale  of  personal  property,  and,  being  against  public  policy,, 
was  void.3 

Formalities  as  to  Transfer. —  By-laws  requiring  that  the  transfer  be  executed  in 
the  presence  of  witnesses,4  or  in  the  presence  of  the  president  or  secretary,5" 
or  that  the  old  certificate  must  be  surrendered  for  cancellation  before  the 
transfer  will  be  recorded,6  have  been  sustained. 

In  Massachusetts  a  by-law  which  limited  the  transfer  of  stock  to  be  made  only 
at  the  office  of  the  company  by  the  holder  personally,  or  by  attorney,  and 
with  the  assent  of  the  president,  was  declared  void  as  being  in  restraint  of 
trade.7 

In  Maryland  a  by-law  to  the  effect  that  if  any  stockholder  shall  desire  to  dis- 
pose of  his  stock  he  shall  give  written  notice  of  his  intention  to  sell  at  a  stated 
time  before  the  transfer  shall  be  made,  and  that  the  other  stockholders  shall 
thereupon  have  the  option  to  purchase  the  stock  at  the  price  named,  is  invalid.8 

By-law  Permitting  Stockholder  to  Forfeit  Stock.  —  A  corporate  by-law  or  resolution 
permitting  the  stockholders,  upon  payment  of  thirty  per  cent,  on  their  shares, 


In  St.  Louis  Perpetual  Ins.  Co.  v.  Goodfel- 
low,  9  Mo.  149,  it  was  held  that  where  the  pro- 
vision of  a  charter  declared  the  stock  of  the 
corporation  to  be  personal  property,  and  au- 
thorized the  directors  to  make  rules  and  regu- 
lations concerning  the  transfer  of  the  stock 
subject  to  the  general  laws  of  the  state,  the 
directors  were  authorized  to  adopt  a  by-law 
prohibiting  a  transfer  until  all  debts  due  by  the 
owner  of  the  stock  to  the  corporation  were  paid, 
although  such  rule  was  inconsistent  with  the 
general  law  of  the  state  governing  the  transfer 
of  personal  property.  This  case  was  followed 
in  Mechanics'  Bank  v.  Merchants'  Bank,  45 
Mo.  513,  where  it  was  held  that  the  by-law  of 
a  bank  forbidding  the  transfer  of  stock  when 
the  owner  was  indebted  to  the  bank  was  valid, 
and  that  in  case  of  sale  under  execution  of 
shares  of  stock,  the  purchaser  could  not  recover 
the  shares  in  an  action  against  the  bank  till 
such  indebtedness  was  satisfied. 

To  the  same  effect  is  Spurlock  v.  Pacific  R. 
Co.,  61  Mo.  326. 

1.  Validity  as  to  Bona  Fide  Purchasers  — 
United  States.  —  Bullard  v.  National  Eagle 
Bank,  18  Wall.  (U.  S.)  589  [this  case  seems  to 
overrule  Knight  v.  Old  Nat.  Bank,  3  Cliff. 
(U.  S.)  429,  and  Lockwood  v.  Mechanics'  Nat. 
Bank,  9  R.  I.  308,  ir  Am.  Rep.  253];  South 
Bend  First  Nat.  Bank  v.  Lanier,  11  Wall.  (U. 
S.)  369. 

Califorma.  —  Anglo-Californian  Bank  v. 
Grangers'  Bank,  63  Cal.  359. 

New  York.  —  Driscoll  v.  West  Bradley,  etc. 
Mfg.  Co.,  59  N.  Y.  96;  Conklin  v.  Oswego 
Second  Nat.  Bank,  45  N.  Y.  655. 

See  also  Pitot  v.  Johnson,  33  La.  Ann,  1286. 

Illustrations. —  In  Atchison  County  Bank  v. 
Durfee,  118  Mo.   431,  40  Am.  St.  Rep.  396, 


it  is  held  that  a  bank  organized  under  c.  21. 
Rev.  Stat,  of  1879,  cannot  under  sections  706, 
720,  and  739  prescribe,  as  against  pledges  of 
stock  without  notice,  that  no  transfer  of  stock 
shall  be  allowed  so  long  as  the  holder  is  in- 
debted to  the  bank,  and  that  the  bank  shall 
reserve  a  lien  on  the  stock  for  such  indebted- 
ness. This  case  distinguishes  the  cases  of  Me- 
chanics' Bank  v.  Merchants'  Bank,  45  Mo.  513, 
and  St.  Louis  Perpetual  Ins.  Co.  v.  Goodfellow, 
9  Mo.  149.  See  also  Carroll  v.  Mullanphy 
Saw  Bank,  8  Mo.  App.  249. 

In  Farmers',  etc.,  Bank  v.  Wasson,  48  Iowa 
336,  30  Am.  Rep.  398,  it  was  held  that  a  by-law 
of  a  corporation  which  provides  that  transfers 
of  stock  shall  not  be  valid  unless  approved  by 
the  board  of  directors  cannot  be  made  availa- 
ble to  defeat  the  rights  of  third  parties,  although 
it  may  be  enforced  as  a  reasonable  regulation 
for  the  protection  of  the  corporation  against 
worthless  stockholders. 

2.  Feckheimer  v.  National  Exch.  Bank,  79. 
Va.  80.    See  the  title  National  Banks. 

3.  In  re  Klaus,  67  Wis.  407. 

4.  Formalities  as  to  Transfer.—  Dane  v.  Young, 
61  Me.  160. 

5.  Planters',  etc.,  Mut.  Ins.  Co.  v.  Selma 
Sav.  Bank,  63  Ala.  585. 

6.  Davenport  First  Nat.  Bank  v.  Gifford,  47 
Iowa  575  ;  State  v.  New  Orleans,  etc.,  R.  Co.,  30 
La.  Ann.  308;  Smith  v.  Crescent  City  Live- 
stock, etc.,  Co.,  30  La.  Ann.  1378;  New  York, 
etc.,  R.  Co.  v.  Schuyler,  34  N.  Y.  30;  Cleve- 
land, etc.,  R.  Co.  v.  Robbins,  35  Ohio  St. 
483. 

7.  Sargent  v.  Franklin  Ins.  Co.,  S  Pick. 
(Mass.)  90,  19  Am.  Dec.  306. 

8.  Victor  G.  Bloede  Co.  v.  Bloede,  (Md.  1S96) 
34  Atl.  Rep.  1127. 
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to  forfeit  their  stock,  has  been  held  void  as  against  creditors.1 

Releasing  Stockholders  from  Future  Assessments.  —  A  by-law  or  resolution  discharging 
from  future  assessments  any  stockholder  paying  fifty  per  cent,  on  his  shares, 
has  been  held  valid  as  to  consenting  creditors,  and  to  protect  such  stockholders 
as  comply  before  the  dissolution  of  the  corporation.3 

Impairing  Statutory  Right  to  Vote.  —  Where  the  statute  gives  to  the  stockholders 
power  to  elect  directors,  it  is  not  competent  for  the  corporation  to  adopt  a 
by-law  depriving  them  of  this  power.3  And  where  a  statute  authorized  the 
stockholders  to  be  represented  at  all  elections  by  proxies  of  their  own  selec- 
tion a  by-law  to  the  effect  that  no  proxy  should  be  voted  by  any  one  not  a 
stockholder  was  adjudged  void  as  being  an  infringement  on  the  statute.4 
Where  a  by-law  of  a  religious  corporation  required  qualifications  for  the  exer- 
cise of  the  right  of  voting,  not  recognized  in  the  statute  prescribing  the  quali- 
fications, it  was  held  to  be  void.5 

A  Clearing-house  Rule  cannot  change  the  law  merchant  so  as  to  bind  those  who 
are  not  parties  to  the  organization.6 

Limitations  upon  Right  to  Sue. — The  question  of  the  right  of  benefit  societies,  and 
other  associations  of  a  like  nature,  to  provide  by-laws  affecting  the  right  of 
members  to  invoke  the  powers  of  the  courts  in  regard  to  their  grievances  and 
controversies,  is  discussed  elsewhere  in  this  work.7 

Payment  of  Benefits  — Beneficiaries. — And  the  subjects  of  by-laws  concerning  the 
payment  of  benefits,  the  change  of  beneficiaries,  and  kindred  topics,  have 
been  treated  in  a  former  article.8 

3.  Must  Be  Consistent  with  Charter.  —  By-laws,  in  order  to  be  valid,  must  be 
consistent  with  the  spirit  and  terms  of  the  corporate  charter.  The  charter  is 
the  fundamental  law,  and  all  by-laws,  rules,  and  regulations  in  contravention 
of  it  are  void.9 


1.  Slee  v.  Bloom,  19  Johns.  (N.  Y.)  456,  10 
Am.  Dec.  273. 

2.  Slee  v.  Bloom,  19  Johns.  (N.  Y.)  456,  10 
Am.  Dec.  273. 

3.  Brewster  v.  Hartley,  37  Cal.  15,  99  Am. 
Dec.  237. 

4.  People's  Home  Sav.  Bank  v.  Superior  Ct., 
104  Cal.  649,  43  Am.  St.  Rep.  147. 

5.  People  v.  Phillips,  1  Den.  (N.  Y.)  388. 

6.  Overman  v.  Hoboken  City  Bank,  30  N. 
J.  L.  61. 

7.  See  the  title  Benevolent  or  Beneficial 
Associations,  vol.  3,  p.  1041. 

8.  See  the  title  Beneficiaries  (in  Insurance), 
vol.  3,  p.  923. 

9.  By-laws  Repugnant  to  Charter  Void  —  Ala- 
bama.—  Supreme  Commandery,  etc.,  v.  Ains- 
vvorth,  71  Ala.  436,  46  Am.  Rep.  332. 

California.  —  Herzo  v.  San  Francisco,  33 
Cal.  134;  Brewster  v.  Hartley,  37  Cal.  15,  99 
Am.  Dec.  237. 

Illinois.  —  Chandler  v.  Northern  Cross  R. 
Co.,  18  111.  190;  American  Live  Stock  Com- 
mission Co.  v.  Chicago  Live  Stock  Exch.,  143 
111.  210,  36  Am.  St.  Rep.  385;  Durkee  v.  Peo- 
ple, 155  111.  354,  46  Am.  St.  Rep.  340. 

Indiana.  —  Presbyterian  Mut.  Assur.  Fund 
v.  Allen,  106  Ind.  593. 

Kentucky.  —  Huston  v.  Reutlinger,  91  Ky. 
333.  34  Am.  St.  Rep.  225. 

Louisiana.  —  New  Orleans  v.  Philippi,  9  La. 
Ann.  44. 

Maine.  —  Andrews  v.  Union  Mut.  F.  Ins. 
Co.,  37  Me.  256. 

Massachusetts.  —  Supreme  Council,  etc.,  v. 
Perry,  140  Mass.  580. 


Michigan.  —  Stewart  v.  Father  Mathew  Soc, 
etc.,  41  Mich.  67. 

Minnesota. —  Bergman  v.  St.  Paul  Mut.  Bldg. 
Assoc.  No.  1,  29  Minn.  275;  Kolff  v.  St.  Paul 
Fuel  Exch.,  48  Minn.  215. 

Missouri.  —  Carr  v.  St.  Louis,  9  Mo.  191. 

New  Hampshire.  —  Great  Falls  Mut.  F.  Ins. 
Co.  v.  Harvey,  45  N.  H.  292;  Union  Mut.  F. 
Ins.  Co.  v.  Keyser,  32  N.  H.  313,  64  Am.  Dec. 
375- 

New  Jersey.  —  Leggett  v.  New  Jersey  Mfg., 
etc.,  Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec.  728; 
Taylor  v.  Griswold,  14  N.  J.  L.  222,  27  Am. 
Dec.  33;  Kearney  v.  Andrews,  10  N.  J.  Eq.  70. 

Nevada.  —  State  v.  Curtis,  9  Nev.  325. 

New  York.  —  New  York  v.  Ordrenan,  12 
Johns.  (N.  Y.)  122;  People  v.  Tibbets,  4  Cow. 
(N.  Y.)  358;  People  v.  Kip,  4  Cow.  (N.  Y.) 
382,  note;  People  v.  Phillips,  1  Den.  (N.  Y.) 
388;  Kent  v.  Quicksilver  Min.  Co.,  78  N.  Y. 
159- 

South  Carolina.  —  M'Mullen  v.  Charleston, 
1  Bay  (S.  Car.)  46;  St.  Luke's  Church  v.  Mat- 
thews, 4  Desaus.  (S.  Car.)  578,  6  Am.  Dec.  619. 

Tennessee.  —  Martin  v.  Nashville  Bldg. 
Assoc.,  2  Coldw.  (Tenn  )  418. 

Consolidation  of  Corporation.  —  The  articles  of 
association  of  a  company  prohibited  the  union 
or  consolidation  of  the  company  with  any 
other,  without  the  consent  of  a  majority  of  the 
stockholders,  but  also  contained  a  clause  pro- 
viding for  an  amendment  of  the  articles  by  a 
concurrent  vote  of  two-thirds  of  the  executive 
committee  and  a  majority  of  the  trustees.  It 
was  held  that  the  authority  to  amend  the  arti- 
cles of  association  gave  no  power  to  take  away 
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illustrations.  —  Where  neither  the  charter  nor  any  general  statute  imposes  an 
individual  liability  on  the  part  of  members  for  the  debts  of  the  corporation, 
such  liability  cannot  be  created  by  a  by-law.1  A  by-law  of  a  mutual  insurance 
company  cannot  add  to  the  rule  of  damages  fixed  by  the  charter  in  the  matter 
of  unpaid  assessments.2  The  salaries  of  some  of  the  corporate  officers  having 
been  fixed  by  charter,  there  is  no  authority  to  change  the  same  by  a  by-law, 
although  the  charter  contains  a  clause  authorizing  it  to  fix  salaries.  This 
latter  can  apply  only  to  salaries  not  fixed  by  the  charter.3  Where  the  charter 
only  authorizes  insurance  against  fire,  a  by-law  referred  to  in  the  policy,  recog- 
nizing damage  by  lightning  as  one  of  the  risks  assumed,  imposes  no  obliga- 
tion upon  the  corporation  to  pay  for  losses  other  than  such  as  are  occasioned 
by  fire.4  Where  the  charter  vests  the  management  of  corporate  affairs  in  the 
board  of  directors,  a  by-law  is  invalid  which  attempts  to  substitute  an  execu- 
tive committee  for  such  board.5 

4.  Must  Not  Impair  Vested  Rights  —  General  Rule.  —  A  corporation  has  not  the 
power  by  laws  of  its  own  enactment  to  disturb  or  divest  rights  which  it  has 
created,  or  to  impair  the  obligation  of  its  contracts,  or  to  change  its  responsi- 
bilities to  its  members,  or  to  draw  them  into  new  and  distinct  relations,  and 
all  by-laws  attempting  to  do  this  are  inoperative  and  void.6 


from  the  stockholders  the  power  to  prohibit 
the  merger  of  the  company  with  any  other 
company,  which  they  had  expressly  reserved 
for  their  own  protection.  Such  authority  to 
amend  should  be  limited  to  amendments  per- 
tinent to  the  business  and  objects  for  which 
the  association  was  organized.  Blatchford  v. 
Ross,  54  Barb.  (N.  Y.)  42,  5  Abb.  Pr.  N.  S.  (N. 
Y.)  434,  37  How.  Pr.  (N.  Y.)  iro. 

Expressio  Unius  Est  Exclusio  Alterius.  —  Where 
the  statute  creating  the  corporation  prescribes 
certain  purposes  for  which  it  may  lawfully 
enact  by-laws,  the  rule  expressio  unius  est  ex- 
clusio alterius  is  applied  to  prohibit  the  enact- 
ment of  any  by-iaw  not  enumerated  in  the 
charter.  Ireland  v.  Globe  Milling,  etc.,  Co.,(R. 
I.  1895)  32.AU.  Rep.  921. 

1.  Imposing  Individual  Liability  upon  Mem- 
bers.—  Reid  v.  Eatonton  Mfg.  Co.,  40  Ga.  98; 
Free  Schools  v.  Flint,  13  Met.  (Mass.)  539; 
Flint  v.  Pierce,  99  Mass.  68,  96  Am.  Dec.  691; 
Gamwell  v.  Pomeroy,  121  Mass.  207;  Kenne- 
bec, etc.,  R.  Co.  v.  Kendall,  31  Me.  470. 

2.  National  Mut.  F.  Ins.  Co.  v.  Yeomans,  8 
R.  I.  25,  86  Am.  Dec.  610. 

3.  Carr  v.  St.  Louis,  9  Mo.  191. 

4.  Andrews  v.  Union  Mut.  F.  Ins.  Co.,  37 
Me.  256.    See  also  the  title  Ultra  Vires. 

5.  Tempel  v.  Dodge,  (Tex.  1895)  32  S.  W. 
Rep.  514. 

6.  By-Laws  May  Not  Impair  Vested  Rights  — 

Alabama.  —  Supreme  Commandery,  etc.,  v. 
Ainsworth,  71  Ala.  436,  46  Am.  Rep.  332. 

California.  —  People  v.  Crockett,  9  Cal.  113. 

Georgia.  —  Howard  v.  Savannah,  T.  U.  P. 
Charlt.  (Ga.)  173. 

Illinois.  —  Metropolitan  Safety  Fund  Acc. 
Assoc.  v.  Windover,  37  111.  App.  170,  affirmed 
137  111.  417;  Illinois  Conference  Female  Col- 
lege v.  Cooper,  25  111.  148. 

Indiana.  —  Presbyterian  Mut.  Assur.  Fund 
v.  Allen,  106  Ind.  593;  Masonic  Mut.  Ben.  Soc. 
v.  Burkhart,  110  Ind.  189;  Supreme  Lodge, 
etc.,  v.  Knight,  117  Ind.  489;  Supreme  Coun- 
cil, etc.,  v.  Forsinger,  125  Ind.  52,  21  Am.  St. 
Rep.  196. 

Massachusetts.  —  Hamilton  Mut.  Ins.  Co.  v. 


Hobart,  2  Gray  (Mass.)  543;  Gray  v.  Portland 
Bank,  3  Mass.  364,  3  Am.  Dec.  156. 

Michigan.  —  Pulford  v.  Fire  Department,  31 
Mich.  458;  Becker  v.  Farmers'  Mut.  F.  Ins. 
Co.,  48  Mich.  610. 

Missouri.  —  Grand  Lodge,  etc.,  v.  Sater,  44 
Mo.  App.  445. 

New  Hampshire.  —  Great  Falls  Mut.  F.  Ins. 
Co.  v.  Harvey,  45  N.  H.  292. 

New  York.  —  Gundlach  v.  Germania  Me- 
chanics' Assoc.,  4  Hun  (N.  Y.)  341;  Poultney 
v.  Bachman,  31  Hun  (N.  Y.)  49. 

New  Jersey.  —  Cox  v.  Farmers'  Mut.  F. 
Assur.  Assoc.,  48  N.  J.  L.  53. 

Oregon.  —  Wist  v.  Grand  Lodge,  etc.,  22 
Oregon,  271,  29  Am.  St.  Rep.  603. 

Pennsylvania.  —  Becker  v.  Berlin  Bene- 
ficial Soc,  144  Pa.  St.  232,  27  Am.  St.  Rep. 
624. 

Rhode  Island.  —  National  Mut.  F.  Ins.  Co.  v. 
Yeomans,  8  R.  I.  25,  86  Am.  Dec.  610. 

Vermont.  —  Fugure  v.  St.  Joseph  Mut.  Soc, 
46  Vt.  362. 

Wisconsin.  —  Morrison  v.  Wisconsin  Odd 
Fellows'  Mut.  L.  Ins.  Co.,  59  Wis.  162. 

Illustrations.  —  A  power  conferred  by  the 
charter  of  a  private  corporation  to  repeal  a  by- 
law cannot  be  exercised  to  impair  any  rights 
that  have  been  given  and  vested  by  virtue  of 
the  by-law.  Kent  v.  Quicksilver  Min.  Co.,  78 
N.  Y.  159.  Matthews  v.  Associated  Press,  136 
N.  Y.  333,  32  Am.  St.  Rep.  741. 

Existing  by-laws  of  a  mutual  insurance 
company  are  properly  regarded  as  entering 
into  contracts  of  insurance  and  binding  the 
members  where  the  policy  is  made  subject  to 
them.  But  a  by-law  cannot  destroy  a  contract 
in  force  before  its  adoption.  Becker  v.  Farm- 
ers' Mut.  F.  Ins.  Co.,  48  Mich.  610. 

A  corporation  has  no  right  to  adopt  by-laws 
injuriously  affecting  the  rights  of  others  under 
prior  contracts  by  annexing  conditions  not 
embraced  in  the  contracts.  Illinois  Confer- 
ence Female  College  v.  Cooper,  25  111.  14S. 

By-laws  and  regulations  of  corporations 
merely  govern  future  action.  Ex  post  facto 
laws  are  no  more  lawful  for  corporations  than 
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Qualification  —  Contracts  with  Reference  to  Future  By-Laws.  —  But  parties  may  contract 
with  corporations  in  reference  to  laws  of  future  enactment,  and  may  engage  to 
be  bound  and  affected  as  they  would  be  bound  and  affected  if  such  laws  were 
existing,  and  they  may  thereby  consent  that  such  laws  may  enter  into  and 
form  a  part  of  their  contracts,  modifying  or  varying  them.1 

illustrations.  —  Where  the  charter  of  a  benefit  society  entitles  a  member  to 
weekly  benefits  at  a  certain  rate,  it  is  not  competent  for  the  corporation  after 
the  right  is  vested  to  reduce  by  a  by-law  the  amount  of  such  benefits.3  After 
the  sale  of  a  perpetual  scholarship  in  an  incorporated  college,  a  by-law  annex- 
ing a  condition  that  the  pupil  presented  under  it  shall  board  in  the  college  and 
be  subject  to  the  college  charges  therefor,  will  be  valid  only  as  to  subsequent 
contracts  made  with  reference  to  it.3 

5.  Must  Be  Reasonable.  —  It  is  a  governing  rule  with  regard  to  corporations 
that  their  by-laws  must  be  reasonable ;  and  such  as  are  vexatious,  oppressive, 
unreasonable,  and  opposed  to  common  right,  are  inoperative  and  void.4 

Nature  of  Corporation  to  be  Considered.  —  In  passing  upon  the  question  of  reasonable- 
ness, the  nature  of  the  institution,  its  aims  and  purposes,  must  be  considered. 
A  by-law  that  would  be  reasonable  on  the  part  of  a  business  corporation  might 


for  states.  The  effect  of  an  amendment  of  a 
corporate  constitution  which  had  contained  no 
such  provision,  whereby  it  was  declared  that 
any  member  failing  to  pay  all  of  his  dues 
then  in  arrears,  or  any  indebtedness  he  might 
have  to  the  corporation,  on  or  before  a  day 
named,  should  cease  absolutely  thereafter  to 
be  such  member,  without  any  further  action 
whatever  of  the  corporation  or  its  trustees, 
and  that  the  secretary  should  drop  the  names 
of  all  such  delinquents  from  the  membership 
roll,  was  not  that  of  a  regulation,  but  of  an  ad- 
judication on  existing  defaults,  analogous  to  a 
foreclosure  decree  fixing  a  short  term  of  pay- 
ment; and  it  was  clearly  expost  facto,  in  that  it 
enforced  a  new  penalty  beyond  those  existing 
at  the  time  of  default.  Pulford  v.  Fire  Depart- 
ment, 31  Mich.  458. 

1.  Supreme  Commandery,  etc.,  v.  Ains- 
worth,  71  Ala.  436,  46  Am.  Rep.  332. 

2.  Benefit  Societies  —  Payment  of  Benefits.  — 
Becker  v.  Berlin  Beneficial  Soc,  144  Pa.  St. 
232,  27  Am.  St.  Rep.  624. 

Where  a  beneficial  society  incorporated  by 
decree  of  the  court  of  Common  Pleas  under 
section  13  of  the  Pennsylvania  Act  of  Oct.  13, 
1840,  has  become  liable  for  and  paid  weekly 
benefits  to  a  member  at  a  rate  fixed  by  its 
charter,  it  may  not  afterwards  by  an  amend- 
ment to  its  by-laws  reduce  the  amount  of  the 
benefits  or  take  away  the  same  entirely. 
Becker  v.  Berlin  Beneficial  Soc,  144  Pa.  St. 
232,  27  Am.  St.  Rep.  624,  distinguishing  St. 
Patrick's  Male  Beneficial  Soc.  v.  McVey,  92 
Pa.  St.  510. 

In  Stohr  v.  San  Francisco  Musical  Fund 
Soc,  82  Cal.  557,  it  was  held  that  a  by-law  of 
a  mutual  benefit  corporation  which  provides 
for  the  payment  of  a  weekly  sum  to  members 
in  case  of  sickness,  without  specifying  how 
long  such  payment  shall  continue,  may  be 
changed  after  sickness  has  commenced,  so  as 
to  limit  the  period  such  payments  shall  con- 
tinue after  such  change,  but  not  so  as  to  affect 
payments  which  have  become  due  before  the 
change.  See  also  Wiese  v.  San  Francisco 
Musical  Soc,  82  Cal.  645. 
5  C  of  L.— 7 


For  a  Full  Discussion  of  this  subject,  see  the 
title  Benevolent  or  Beneficial  Associations, 
vol.  3,  p.  1041. 

3.  Illinois  Conference  Female  College  v. 
Cooper,  25  III.148. 

4.  Must  Be  Reasonable  —  England.  —  Sutton's 
Hospital  Case,  10  Coke  31c;  London  v.  Van- 
acre,  Ld.  Raym.  498;  Rex  v.  Spencer,  3  Burr. 
1828;  Norris  v.  Staps,  Hob.  211;  Feltmakers 
v.  Davis,  1  B.  &  P.  100;  Rex  v.  Richardson, 
1  Burr.  539. 

Kentucky.  —  Sayre  v.  Louisville  Union,  etc., 
Assoc.,  1  Duv.  (Ky.)  143,  85  Am.  Dec.  613. 

Maine.  —  Kennebec,  etc.,  R.  Co.  v.  Kendall, 
31  Me.  470. 

Michigan.  —  Allnutt  v.  Subsidiary  High  Ct., 
etc.,  62  Mich.  no. 

Minnesota.  —  Kolff  v.  St.  Paul  Fuel  Exch.,  48 
Minn.  215. 

New  York.  —  People  v.  Medical  Soc,  24 
Barb.  (N.  Y.)  570. 

Oregon.  —  Budd  v.  Multnomah  St.  R.  Co.,  15 
Oregon  413,  3  Am.  St.  Rep.  169. 

Pennsylvania.  —  Northern  Liberties  "'.  North- 
ern Liberties  Gas  Co.,  12  Pa.  St.  318;  Hibernia 
F.  Engine  Co.  v.  Com.,  93  Pa.  St.  264;  Com. 
v.  St.  Patrick's  Benev.  Soc,  2  Binn  (Pa.)  441, 
4  Am.  Dec.  453;  Com.  v.  Cain,  5  S.  &  R.  (Pa.) 
512. 

South  Carolina.  —  St.  Luke's  Church  v.  Ma- 
thews, 4  Desaus.  (S.  Car.)  578,  6  Am.  Dec.  619; 
Palmetto  Lodge  No.  5,  etc.,  v.  Hubbell,  2 
Strobh.  L.  (S.  Car.)  457,  49  Am.  Dec.  604. 

West  Virginia. — Cross  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  37  W.  Va  342. 

Wisconsin.  — Dickenson  v.  Chamber  of  Com- 
merce, 29  Wis.  45,  9  Am.  Rep.  544;  McArthur 
v.  Green  Bay,  etc.,  Canal  Co.,  34  Wis.  139. 
And  see  the  cases  generally  throughout  the 
article. 

For  a  Detailed  Treatment  of  the  by-laws  of 
building  and  loan  associations  and  benevolent 
societies  see  the  titles  Building  and  Loan 
Associations,  vol.  4,  p.  999;  Benefici- 
aries (in  Insurance),  vol.  3,  p.  923;  Be- 
nevolent or  Beneficial  Associations,  vol.  3, 
p.  104 1. 
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not  necessarily  be  so  in  the  case  of  one  organized  for  social  or  benevolent 
objects  primarily,  and  vice  versa. 

illustrations  of  Reasonable  By-laws.  —  The  following  by-laws  have,  considering  the 
nature  and  purposes  of  the  organizations  concerned,  been  adjudged  reasonable  : 
a  rule  that  a  stockholder  shall  have  one  vote  for  each  share  held  by  him,  up  to 
ten  shares,  and  fixing  the  proportion  that  his  votes  shall  bear  to  his  shares 
above  that  number;1  a  regulation  by  trustees  of  a  charitable  asylum  forbid- 
ding inmates  to  leave  the  premises  without  first  obtaining  permission  of  the 
governor  or  one  of  his  assistants  ;*  a  rule  of  an  incorporated  college  forbidding 
the  students  to  become  members  of  secret  societies;  3  a  by-law  of  an  insurance 
company  that  officers  shall  hold  office  during  the  pleasure  of  the  board  of 
directors;'4  a  by-law  of  a  benefit  society  making  initiation  a  pre-requisite  to 
membership  and  participation  in  the  benefits  of  the  society ;  5  and  one  with- 
holding benefits  from  the  widow  of  a  member  dying  of  intemperance;6  a  rule 
of  a  chamber  of  commerce  providing  for  expulsion  upon  proof  of  violation 
by  a  member  of  his  Obligations  to  the  corporation.7  But  by-laws  relating  to 
expulsion  should  provide  for  notice  to  the  member  of  the  charges  against  him, 
and  an  opportunity  to  be  heard.8  A  by-law  of  a  benevolent  association  pro- 
viding for  a  change  of  beneficiaries  "  upon  application  in  writing  to  the  secre- 
tary stating  to  whom  the  member  desires  the  benefits  paid,  "  the  surrender  of 
the  old  certificate,  and  the  payment  of  a  fee  of  one  dollar,"  has  been  held  to 
be  a  reasonable  regulation  of  the  right  of  members  to  exercise  this  power  of 
appointment.9    Other  instances  will  be  found  in  the  note  below.10 

that  if  either  the  member,  or,  in  the  event  of 
his  death,  his  widow,  should  deny  the  alleged 
ground  on  which  the  benefit  was  withheld, 
there  was  nothing  to  prevent  a  call  for  the  de- 
termination of  the  question  by  a  proper  trial  in 
the  society.  See  the  titles  Beneficiaries  (in 
Insurance),  vol.  3,  p.  923:  Benevolent  or 
Beneficial  Associations,  vol.  3,  p.  1041. 

7.  Dickenson  v.  Chamber  of  Commerce,  29 
Wis.  45,  9  Am.  Rep.  544.  See  the  title  Stock 
and  Produce  Exchanges. 

8.  Expulsion.  —  People  v.  Sailors'  Snug  Har- 
bor, 54  Barb.  (N.  Y.)  532;  Loubat  v.  Le  Roy, 
40  Hun  (N.  Y.)  546;  Downing  v.  St.  Columba's, 
etc.,  Soc,  10  Daly  (N.  Y.)  262;  People  v.  St. 
Franciscus  Benev.  Soc,  24  How.  Pr.  (N.  Y. 
Supreme  Ct.)  216;  Fritz  v.  Muck,  62  How.  Pr. 
(N.  Y.  Supreme  Ct.)  69.  See  also  People  v. 
McDonough,  8  N.  Y.  App.  Div.  591.  But  see 
Lehman  v.  District  No.  1,  39  Hun  (N.  Y.)  658, 
where  a  by-law  providing  for  the  suspension 
of  a  member  on  a  mere  declaration  of  the  pre- 
sident, without  a  trial  or  opportunity  to  be 
heard,  was  sustained.  See  the  title  Disfran- 
chisement. 

9.  Union  Mutual  Aid  Assoc.  v.  Montgomery, 
70  Mich.  587,  14  Am.  St.  Rep.  519.  See  the 
title  Beneficiaries  (in  Insurance),  vol.  3,  p. 
923- 

10.  Other  Instances. — Under  a  grant  to  a  club 
organized  for  patriotic  and  social  purposes,  of 
the  power  of  expulsion,  and  the  right  to  regu- 
late by  its  by-laws  the  causes  thereof  and  the 
manner  of  effecting  the  same,  a  by-law  delegat- 
ing to  a  majority  of  the  board  of  directors  the 
power  to  suspend  members  "  for  acts  or  con- 
duct which  they  may  deem  disorderly  or  in- 
jurious to  the  interests  or  hostile  to  the  objects 
of  the  "  club,  and  giving  a  suspended  member 
the  right  of  appeal  to  the  society,  and  enacting 
that,  unless  the  sentence  be  reversed  on  ap- 
peal, he  shall  forfeit  his  membership,  is  valid. 
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1.  Com.  v.  Detwiller,  131  Pa.  St.  614.  See 
also  the  titles  Stock:  Stockholders. 

2.  People  v.  Sailors'  Snug  Harbor,  54  Barb. 
(N.  Y.)  532. 

In  this  case,  by  the  act  incorporating  the  asy- 
lum the  trustees  were  authorized  to  make  all 
proper  and  reasonable  rules  and  regulations 
for  the  government  of  the  institution  not  incon- 
sistent with  the  constitution  and  laws  of  the 
United  States  and  of  New  York.    It  was  held: 

(1)  That  by-laws  adopted  by  the  trustees  for- 
bidding the  inmates  to  leave  the  premises 
without  permission  from  the  governor  of  the 
asylum  or  one  of  his  assistants,  or  indulging 
in  contention,  or  boisterous  and  disorderly  con- 
versation at  table,  on  pain  of  expulsion,  were 
reasonable,  proper,  and  valid. 

(2)  That  for  a  breach  thereof,  by  an  inmate, 
the  governor  was  authorized  to  dismiss  the 
offender  from  the  institution,  by  the  direction 
of  the  executive  committee. 

(3)  That  on  a  charge  being  preferred  against 
an  inmate,  of  violating  the  rules,  he  was  en- 
titled to  reasonable  notice  of  the  examination, 
and  an  opportunity  of  being  heard,  of  exculpa- 
ting himself,  and  of  disproving  the  charge. 

3.  People  v.  Wheaton  College,  40  111.  186. 
See  generally  the  title  Universities  and  Col- 
leges. 

4.  Douglass  v.  Merchants'  Ins.  Co.,  118  N. 
Y.  484.  See  the  titles  Corporations:  Officers 
and  Agents  (of  Private  Corporations). 

5.  Matkin  v.  Supreme  Lodge,  etc.,  82  Tex. 
301,  27  Am.  St.  Rep.  886.  See  the  title  Be- 
nevolent or  Beneficial  Associations,  vol.  3, 
p.  1041. 

6.  St.  Mary's  Beneficial  Soc.  v.  Burford,  70 
Pa.  St.  321.  The  court  said  that  the  foregoing 
was  not  an  unreasonable  regulation  when  prop- 
erly interpreted.  It  was  construed  simply  as 
a  restraint  upon  the  officer,  and  not  as  a  final 
determination  of  the  right  of  the  member,  so 


Requisites  and  Validity. 


BY-LAWS. 


Must  Be  Reasonable. 


Illustrations  of  Unreasonable  By-laws.  —  A  regulation  of  a  water  company  that  con- 
sumers shall  be  liable  to  pay  rent  for  the  whole  year,  whether  they  actually 
use  the  water  for  that  length  of  time  or  not,  and  shall  make  payment  yearly 
in  advance,  without  special  agreement,  has  been  declared  unreasonable.1 
A  by-law  of  a  merchants'  exchange  compelling  members  to  submit  their 
business  controversies  to  arbitration  on  pain  of  suspension  or  expulsion,  has 
been  adjudged  unreasonable. 58  Other  instances  of  regulations  that  have  been 
considered  unreasonable  are :  those  imposing  excessive  fines  and  dues,3  or  for- 
feiting stock  or  property  in  case  of  default;4  one  forfeiting  a  widow's  right  in 
death  benefits,  because  the  decedent's  dues,  though  fully  paid,  were  not  punc- 
tually paid  ; 5  a  by-law  of  a  benevolent  association  that  a  member  in  arrears 
for  three  months'  dues  "shall  not  be  entitled  to  benefits  until  three  months 
after  such  arrears  shall  have  been  paid;"6  a  by-law  of  a  building  and  loan 
association  which  imposed,  as  a  fine  upon  stockholders  delinquent  in  payment 
of  monthly  dues,  "the  additional  sum  of  ten  cents  monthly  on  each  and  every 
dollar  due."  7 

Question  for  Court.  —  Whether  a  by-law  is  reasonable  or  not,  is  a  question  for 
ths  court  solely.8 


Nor  is  it  necessary  that  such  a  by-law  should 
in  advance  designate  and  define  the  various 
and  specific  acts  which  will  be  deemed  dis- 
orderly or  injurious  to  the  interests  of  the  so- 
ciety; what  is  orderly  and  what  is  disorderly 
and  injurious  conduct,  must  necessarily  be 
left  to  the  determination  of  some  appropriate 
tribunal,  and  this  may  legally  be  done.  Com. 
v.  Union  League,  135  Pa.  St.  301,  20  Am.  St. 
Rep.  870.  See  Com.  v.  St.  Patrick's  Benev. 
Soc,  2  Binn.  (Pa.)  441,  4  Am.  Dec.  453,  where 
it  is  held  that  without  an  express  power  in 
the  charter,  an  incorporator  cannot  be  disfran- 
chised, unless  he  has  been  guilty  of  some 
offense  which  either  affects  the  interest  or  good 
government  of  the  corporation,  or  is  indictable 
by  the  law  of  the  land,  and  therefore  a  by- 
law to  expel  a  member  for  vilifying  another 
is  void. 

A  by-law  of  the  New  York  Produce  Exchange 
was  held  to  be  not  unreasonable,  coercive,  or 
contrary  to  public  policy,  because  it  conferred 
upon  the  board  of  managers  power  to  disci- 
pline only  when  a  member  refused  to  arbitrate 
or  conciliate.  The  fact  that  a  member  of  the 
exchange  is  given  an  opportunity,  but  is  not  re- 
quired, to  arbitrate  or  conciliate  his  differences 
when  a  complaint  has  been  made  before  it  shall 
be  referred  to  the  board  of  managers,  does  not 
affect  the  reasonableness  of  the  by-law  or  its 
validity.  Haeblert'.  New  York  Produce  Exch., 
149  N.  Y.  414. 

In  Hussey  v.  Gallagher,  61  Ga.  87,  it  was 
held  that  by-laws  which  prescribe  a  trial  be- 
fore a  select  number  of  members  appointed  by 
the  president  and  presided  over  by  him,  with- 
out the  right  of  appeal,  and  even  restricting 
witnesses  to  members  of  the  society,  and  which 
prescribe  that  members  shall  be  dropped  if 
fines  imposed  are  not  paid  (which  fines  the 
rules  of  the  society  impose),  are  not  so  unrea- 
sonable as  to  be  declared  null  and  void  by  a 
court  of  equity,  and  the  officers  restrained  by 
injunction  from  enforcing  them,  especially  if 
passed  upon,  approved,  and  sanctioned  by  the 
charter. 

1.  Rockland  Water  Co.  v.  Adams,  84  Me. 
472,  30  Am.  St.  Rep.  368. 
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2.  State  v.  Union  Merchants'  Exch.,  2  Mo. 
App.  96. 

3.  Lynn  v.  Freemansburg  Bldg.,  etc.,  Assoc., 
117  Pa.  St.  1,  2  Am.  St.  Rep.  639;  Hibernia  F. 
Ins.  Co.  v.  Com.,  93  Pa.  St.  264;  Adley  v. 
Reeves,  2  M.  &  S.  53. 

4.  Kennebec,  etc.,  R.  Co.  v.  Kendall,  31  Me. 
470;  Hart  v.  Albany,  9  Wend.  (N.  Y.)  571,  24 
Am.  Dec.  165;  Matter  of  Long  Island  R.  Co., 
19  Wend.  (N.  Y.)  37,  32  Am.  Dec.  429;  Cahill 
v.  Kalamazoo  Mut.  Ins.  Co.,  2  Dougl.  (Mich.) 
124,  43  Am.  Dec.  457;  Pulford  v.  Fire  Depart- 
ment, 31  Mich.  458  ;  Rosenback  v.  Salt  Springs 
Nat.  Bank,  53  Barb.  (N.  Y.)  506;  Budd  v. 
Multnomah  St.  R.  Co.,  15  Oregon  413,  3  Am. 
St.  Rep.  169.  See  Hogins  v.  Supreme  Coun- 
cil, etc.,  76  Cal.  109,  9  Am.  St.  Rep.  173;  Les- 
seps  v.  Architects'  Co.,  4  La.  Ann.  316;  Mas- 
ter Stevedores'  Assoc.  v.  Walsh,  2  Daly  (N. 
Y.)  14.    See  also  the  title  Stockholders. 

5.  Buecking  v.  Robert  Blum  Lodge,  etc.,  1 
N.  Y.  City  Ct.  51.  See  the  title  Benevolent  or 
Beneficial  Associations,  vol.  3,  p.  1041. 

6.  Brady  v.  Coachman's  Benev.  Assoc.,  (City 
Ct.)  14  N.  Y.  Supp.  272. 

See  the  title  Benevolent  or  Beneficial 
Associations,  vol.  3,  p.  1041. 

In  Cartan  v.  Father  Mathew  United  Benev. 
Soc,  3  Daly  (N.  Y.)  20,  the  by-laws  of  the 
society  provided  for  the  payment  of  five  dol- 
lars per  week  by  the  society  to  each  member 
during  his  sickness  or  disability,  but  further 
provided  that  there  should  be  a  forfeiture  of 
such  benefits  for  a  period  of  three  months 
from  and  after  the  liquidation  of  any  arrears 
of  dues  by  a  member.  The  plaintiff,  a  mem- 
ber of  the  society,  having  paid  up  his  arrears 
of  dues  in  April,  became  sick  in  the  month 
following.  It  was  held,  in  an  action  by  the 
plaintiff  against  the  society  to  recover  five  dol- 
lars per  week  during  the  period  of  his  sick- 
ness, that  the  latter  by-law  was  unreasonable, 
and  that  he  was  entitled  to  recover. 

7.  Lynn  v.  Freemansburg  Bldg.,  etc.,  Assoc., 
117  Pa.  St.  I,  2  Am.  St.  Rep.  639. 

See  the  title  Building  and  Loan  Associa- 
tions, vol.  4.  p.  999. 

8.  Reasonableness  Question  for  Court.  —  Marion 
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Force  and  Effect. 


BY-LA  WS. 


As  to  Members 


Must  Be  Clearly  Unreasonable.  —  And  it  will  not  be  declared  void  for  unreasonable- 
ness unless  that  conclusion  is  perfectly  clear.1 

6.  Must  Be  Certain  and  Operate  Equally.  —  By-laws,  to  be  valid,  must  be 
certain,  must  be  directed  against  all  within  the  sphere  of  their  operation,  and 
must  operate  equally.2 

V.  Force  and  Effect  —  1.  As  to  Members.  —  By-laws  adopted  in  conformity 
with  the  organic  law  of  the  institution,  so  far  as  they  do  not  contravene  any 
public  law  or  principle  of  public  policy,  or  common  right,  are  obligatory  upon 
the  members,3  and  they  are  chargeable  with  knowledge  of  the  same.4 


v.  Chandler,  6  Ala.  S99;  South  Florida  R.  Co. 
v.  Rhodes,  25  Fla.  40,  23  Am.  St.  Rep.  506; 
Com.  v.  Worcester,  3  Pick.  (Mass.)  462;  St. 
Louis  v.  Weber,  44  Mo.  547;  Holmes  v.  Pick- 
ering, 3  W.  L.  j.  (Ohio)  222;  Hibernia  F.  En- 
gine Co.  v.  Com.,  93  Pa.  St.  264. 

See  also  Morris,  etc.,  R.  Co.  v.  Ayres,  29  N. 
J.  L.  393,  80  Am.  Dec.  215;  State  v.  Overton, 
24  N.  J.  L.  435,  61  Am.  Dec.  671;  Neier  v. 
Missouri  Pac.  R.  Co.,  12  Mo.  App.  26;  Merz 
v.  Missouri  Pac.  R.  Co.,  14  Mo.  App.  459; 
St.  Louis  v.  St.  Louis  R.  Co.,  14  Mo.  App.  221. 

If  unreasonable,  it  will  not  bind  a  member 
who  does  not  assent.  Hibernia  F.  Engine  Co. 
v.  Com.,  93  Pa.  St.  264. 

1.  State  v.  Union  Merchants'  Exch.,  2  Mo. 
App.  96;  Hibernia  F.  Engine  Co.  v.  Com.,  93 
Pa.  St.  264.  In  the  case  first  cited  it  is  said: 
"  To  set  aside  a  by-law  there  must  be  no 
equipoise  of  opinion  in  the  matter;  its 
unreasonableness  should  be  demonstrably 
shown. ' ' 

2.  Must  Be  Certain  and  General.  —  Stewarts. 
Father  Mathew  Soc,  etc.,  41  Mich.  67;  God- 
dard  v.  Merchants'  Exch.,  9  Mo.  App.  290; 
Budd  v.  Multnomah  St.  R.  Co.,  15  Oregon 
413,  3  Am.  St.  Rep.  169. 

A  by-law  of  a  board  of  directors  of  a  bank 
excluding  one  of  its  members  from  an  inspec- 
tion of  the  bank's  books,  was  held  invalid. 
People  v.  Throop,  12  Wend.  (N.  Y.)  183. 

A  town  by-law  which  discriminated  in  favor 
of  residents  in  granting  piscatorial  rights  in  a 
navigable  stream  was  held  void.  Hayden  v. 
Noyes,  5  Conn.  391.  See  the  titles  Munici- 
pal Corporations;  Ordinances;  Towns  and 
Townships. 

3.  Binding  Effect  upon  Members  —  Alabama.  — 
Security  Loan  Assoc.  v.  Lake,  69  Ala.  456; 
Weatherly  v.  Medical,  etc.  Soc,  76  Ala.  567. 

Georgia.  —  Harrington  v.  Workingmen's 
Benev.  Assoc.,  70  Ga.  340. 

Illinois.  —  People  v.  Board  of  Trade,  45  111. 
112. 

Louisiana.  —  German  Evangelical  Cong.  v. 
Pressler,  17  La.  Ann.  128, 

Maine. — Came  v.  Brigham,  39  Me.  35; 
Cummings  v.  Webster,  43  Me.  192. 

Maryland.  —  Anacosta  Tribe  No.  12,  etc.,  v. 
Murbach,  13  Md.  91,  71  Am.  Dec.  625. 

Massachusetts.  —  Flint  v.  Pierce,  99  Mass.  68, 
96  Am.  Dec.  691. 

Michigan.  —  Sabin  v.  National  Union,  90 
Mich.  177. 

New  York.  —  Kent  v.  Quicksilver  Min.  Co., 
78  N.  Y.  179;  Poultney  v.  Bachman,  31  Hun 
(N.  Y.)  49;  McDermott  v.  Board  of  Police,  5 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  422;  Sassen- 
scheidt  v.  Fresco  Painters'  Benev.,  etc.,  Union, 
1  N.  Y.  City  Ct.  8. 


Tennessee.  ■ —  Tennessee  Lodge  v.  Ladd,  5 
Lea  (Tenn.)  720;  Catholic  Knights  v.  Kuhn, 
gi  Tenn.  214;  Supreme  Lodge  v.  La  Malta,  95 
Tenn.  157. 

See  also  supra,  this  title,  Requisites  and 
Validity. 

A  stockholder  of  a  corporation  is  bound  by 
its  articles  of  incorporation  and  its  duly  and 
regularly  adopted  by-laws,  whether  he  has 
signed  them  or  not.  McFadden  v.  Los  Angeles 
County,  74  Cal.  571.  See  the  title  Stock- 
holders. 

But  paragraph  3437  of  the  Kansas  Gen. 
Stat,  of  1889  requires  that  all  policies  issued 
by  mutual  fire  insurance  companies  organized 
under  the  laws  of  this  state  shall  have  attached 
thereto  printed  copies  of  the  by-laws  of  the 
company,  which  must  be  signed  by  the  presi- 
dent and  secretary  of  the  company  as  well  as 
by  the  assured.  The  signatures  of  the  presi- 
dent and  secretary  attached  to  the  policy  only 
are  not  sufficient,  notwithstanding  the  fact 
that  the  by-laws  are  printed  on  the  same 
sheet  of  paper.  Where  by-laws  are  not  signed 
in  accordance  with  the  statute  they  do  not  be- 
come a  part  of  the  policy.  Capitol  Ins.  Co.  v. 
Blue  Mound  Bank,  48  Kan.  393;  Capitol  Ins. 
Co.  v.  Pleasanton  Bank,  48  Kan.  398. 

4.  Members  Chargeable  with  Notice  —  Unitea 
States.  —  Brent  v.  Washington  Bank,  10  Pet. 
(U.  S.)  614. 

Alabama.  —  Supreme  Commandery,  etc.,  w. 
Ainsworth,  71  Ala.  436,  46  Am.  Rep.  332. 

Connecticut.  —  Treadway  v.  Hamilton  Mut. 
Ins.  Co.,  29  Conn.  68. 

Indiana.  —  Schmidt  v.  German  Mut.  Ins.  Co., 
4  Ind.  App.  343;  Bauer  v.  Samson  Lodge,  etc., 
102  Ind.  267;  Holland  v.  Taylor,  111  Ind.  125; 
Supreme  Lodge,  etc.,  v.  Knight,  117  Ind.  496; 
Isgrigg  v.  Schooley,  125  Ind.  97. 

Iowa.  —  Corey  v  Sherman,  (Iowa  1894)  60 
N.  W.  Rep.  232;  Coles  v.  Iowa  State  Mut.  Ins. 
Co.,  18  Iowa  425;  Walsh  v.  .(Etna  L.  Ins.  Co., 
30  Iowa  145,  6  Am.  Rep.  664. 

Maryland.  —  Frank  v.  Morrison,  58  Md.423. 

Pennsylvania. — Mitchell  v.  Lycoming  Mut. 
Ins.  Co.,  51  Pa.  St.  402. 

See  also  Palmyra  v.  Morton,  25  Mo.  593: 
Buffalo  v.  Webster,  10  Wend.  (N.  Y.)  99.  See 
also  the  cases  in  the  preceding  note  and  those 
throughout  this  article. 

In  Wist  v.  Grand  Lodge,  etc.,  22  Oregon 
271,  29  Am.  St.  Rep.  603,  the  court  said:  "A 
person  who  becomes  a  member  of  such  an  asso- 
ciation is  bound  to  take  notice  of  its  laws, 
and  especially  those  which  affect  his  rights 
and  interests.  These  laws  are  elements  of  his 
contract  and  determine  the  extent  of  his 
duties,  rights,  and  liabilities." 

In  Pfister  v.  Gerwig,  122  Ind.  567,  2  Am.  R. 
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Force  and  Effect. 


BY-LA  J  VS. 


As  to  Strangers. 


By-Laws  which  Define  the  Duties  of  an  Officer  of  a  savings  Institution  enter  into  and 
form  part  of  the  contract  of  the  sureties  upon  the  bond  of  such  officer.1 

inconvenience  of  By-Laws.  —  It  has  been  held  that  while  the  circumstance  that 
corporate  by-laws  are  inconvenient  or  embarrassing  in  administration  may  sug- 
gest the  expediency  of  their  alteration,  yet  it  furnishes  no  excuse  for  disobey- 
ing them.2 

2.  As  to  Strangers.  —  It  may  be  stated  as  a  general  proposition,  that  by-laws 
are  for  the  government  of  members,  officers,  and  employees,  and  that  they  do 
not  bind  strangers  without  notice.3 

Transfer  of  Stock  —Lien.  —  A  common  application  of  the  rule  is  found  in  those 
cases  where  the  stock  is  purchased  in  ignorance  of  a  by-law  imposing  restric- 
tions upon  its  transfer,  and  creating  a  lien  upon  the  stock  for  the  payment  of 
the  stockholder's  indebtedness  to  the  company.  Such  a  by-law  is  held  to  be 
inoperative  as  to  dona  fide  purchasers.4 

A  By-law  of  a  Bank  that  all  payments  made  and  received  must  be  examined  at 
the  time,  does  not  prevent  a  party  dealing  with  the  bank  from  showing  after- 


&  Corp.  Rep.  165,  the  court,  by  Elliott,  J., 
said:  "  One  of  the  duties  of  a  person  who 
becomes  a  member  of  a  mutual  insurance 
company  is  to  inform  himself  of  its  by-laws, 
and  he  cannot  escape  their  force  although  he 
may  have  had  no  actual  knowledge  of  them." 
Citing  Susquehanna  Ins.  Co.  v.  Perrine,  7  W. 
&  S.  (Pa.)  348;  Miller  v.  Hillsborough  Mut.  F. 
Assur.  Assoc.,  42  N.  J.  Eq.  459. 

A  by-law  which  provides  that  no  shares 
shall  be  transferred  upon  the  books  until  the 
certificate  has  been  surrendered  or  shown  to 
be  lost  binds  all  stockholders  and  their  heirs. 
State  v.  New  Orleans,  etc.,  R.  Co.,  30  La. 
Ann.  308. 

Before  Membership  Arises.  —  In  Given  v.  Ret- 
tew,  162  Pa.  St.  638,  it  is  held  that  while  a 
member  of  a  mutual  insurance  company  is 
bound  to  inform  himself  of  the  by-laws  of  the 
company  after  he  has  become  a  member,  and 
to  govern  his  future  conduct  by  them,  he  is 
not  bound  to  make  himself  acquainted  with 
the  by-laws  before  he  becomes  a  member,  and 
that  if  he  makes  a  contract  with  the  com- 
pany which  excludes  them  in  any  particu- 
lar, in  that  particular  the  by-laws  do  not  bind 
him. 

1.  Humboldt  Sav.,  etc.,  Soc.  v.  Wennerhold, 
81  Cal.  528. 

2.  Weatherly  v.  Medical,  etc.,  Soc.  76  Ala. 
567.  See  also  the  titles  Benevolent  or  Bene- 
ficial Associations,  vol.  3,  p.  1063;  Societies 
and  Clubs. 

3.  Effect  upon  Third  Parties  —  Notice  —  Colo- 
rado.—  Arapahoe  Cattle,  etc.,  Co.  v.  Stevens, 
13  Colo.  534. 

Delaware.  —  Wilmington  Bank  v.  Wollaston, 
3  Harr.  (Del.)  90. 

Illinois.  — Smith  v.  Smith,  62  111.  496;  Wait 
v.  Smith,  92  111.  385;  Union  Mut.  L.  Ins.  Co. 
v.  White,  106  111.  67;  Ward  v.  Johnson,  95  111. 
215;  American  Live-Stock  Commission  Co.  v. 
Chicago  Live-Stock  Exch.,  143  111.  210,  36  Am. 
St.  Rep.  385. 

Kansas.  —  Samuels  v.  Holliday,  McCahon 
(Kan.)  214. 

Massachusetts. — Fay  v.  Noble,  12  Cush. 
(Mass.)  i;  Worcester  v.  Essex  Mcrrimac 
Bridge  Corp.,  7  Gray  (Mass.)  457. 

Missouri.  —  Ten  Broek  v.  Winn  Boiler  Com- 
pound Co.,  20  Mo.  App.  19. 
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New  Jersey.  —  State  v.  Overton,  24  N.  J.  L. 
435,  61  Am.  Dec.  671. 

New  York.  —  Rathbun  v.  Snow,  123  N.  Y. 
343- 

South  Carolina.  —  Walker  v.  Wilmington, 
etc.,  R.  Co.,  26  S.  Car.  81;  Moyer  v.  East 
Shore  Terminal  Co.,  41  S.  Car.  300,  44  Am.  St. 
Rep.  709. 

Tennessee.  —  Jackson  Ins.  Co.  v.  Cross,  9 
Heisk.  (Tenn.)  283. 

Statement  of  the  Rule.  —  And  in  Holly  Springs 
Bank  v.  Pinson,  58  Miss.  421;  38  Am.  Rep. 
330,  the  court  by  George,  J.,  said:  "  It  seems 
to  be  well  recognized  that  a  by-law  has  no  ex- 
tra corporate  force,  and  is  only  binding  on  those 
dealing  with  the  corporation  who  have  notice 
of  it,  or  who  deal  with  it  under  such  circum- 
stances that  they  are  bound  to  take  notice  of  it. 
A  solution  of  the  question  will  be  found  in  the 
right  determination  of  the  categories  in  which 
notice  is  inferred.  By-laws  of  private  corpora- 
tions are  not  in  the  nature  of  legislative  enact- 
ments, so  far  as  third  persons  are  concerned. 
They  are  mere  regulations  of  the  corporation 
for  the  control  and  management  of  its  own 
affairs.  They  are  self-imposed  rules,  resulting 
from  an  agreement  or  contract  between  the 
corporation  and  its  members  to  conduct  the 
corporate  business  in  a  particular  way.  They 
are  not  intended  to  interfere  in  the  least  with 
the  rights  and  privileges  of  others  who  do  not 
subject  themselves  to  their  influence.  It  may 
be  said  with  truth  therefore  that  no  person 
not  a  member  of  the  corporation  can  be  affected 
in  any  of  his  rights  by  a  corporate  by-law  of 
which  he  has  no  notice." 

"In  Pennsylvania  by-laws  of  a  corporation 
when  adopted  become  written  into  the  charter, 
and  not  only  define  and  limit  the  rights,  duties 
and  powers  of  the  officers  inter  sese,  but,  so  far 
as  those  with  whom  such  corporation  has  deal- 
ings are  concerned,  put  such  parties  upon 
notice  in  treating  with  such  officers,  as  to  the 
extent  of  their  power  and  agency,  whether  the 
specific  by-law  has  been  brought  home  to  them 
or  not."  MilUvard-Cliff  Cracker  Co. 's  Estate, 
161  Pa.  St.  157.  Sec  also  the  titles  CORPORA- 
TIONS (Private);  Officers  and  Agents  (of 
Private  Corporations);  Ultra  Vires. 

4.  See  supra,  this  title,  Requisites  anil  Validity 
—  Must  Not  Be  Contrary  to  Law  or  Public  Policy. 
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wards  that  there  was  a  mistake  in  his  account  of  deposits  and  receipts.1 

Officers  Tenure. —  Officers  must  be  presumed  to  know  the  by-laws  adopted 
before  their  appointment,  and  are  bound  by  them  as  to  their  tenure  of  office.3 
Shareholder  —  Dealings  as  Customer.  —  It  has  been  held  that  a  shareholder  in  a  cor- 
poration is  not  chargeable  with  constructive  notice  of  resolutions  adopted  by 
the  board  of  directors,  or  of  provisions  in  the  by-laws  regulating  the  mode  in 
which  its  business  shall  be  transacted  with  its  customers,  and  that  when  deal- 
ing with  the  corporation,  as  a  customer,  his  rights  are  not  limited  by  its  regu- 
lations or  by-laws,  not  brought  to  his  knowledge.3 

One  Not  a  Member,  and  not  entitled,  either  directly  or  indirectly,  to  any  of  the 
rights  and  privileges  arising  from  membership,  cannot  be  heard  to  complain  of 
any  of  the  corporate  rules  adopted  for  the  government  of  the  conduct  of  the 
members,  or  to  invoke  the  aid  of  a  court  of  equity  to  restrain  the  enforcement 
of  such  rule.4 

VI.  Construction  and  Interpretation  —  1.  General  Principles  —  Duty  of 

Court.  —  As  a  general  rule  the  construction  of  a  by-law  is  a  duty  resting  upon  the 
court  altogether.5  In  one  instance  it  was  stated  that  the  rule  governing  writ- 
ten agreements  between  private  individuals  should  be  applied  in  the  construc- 
tion of  the  by-laws  of  corporations  and  societies  organized  for  social,  religious, 
benevolent,  and  similar  purposes ;  that  is,  "if  the  language  is  unambiguous,  it 
is  for  the  court  to  determine  the  intention  of  the  parties  therefrom ;  if  the  lan- 
guage is  doubtful  and  the  ambiguity  such  that  the  intention  is  to  be  ascer- 
tained from  extrinsic  evidence,  the  construction  is  generally  a  question  of  fact 
for  the  jury."" 

Effect  of  Practical  Construction  by  Usage  of  Corporation.  —  In  the  case  of  an  ambiguity  iV. 

a  by-law  of  a  private  corporation,  like  those  just  enumerated,  the  court,  it  has 
been  held,  will  not  give  a  positive  construction  thereto  opposed  to  any  con- 
sistent practical  construction  which  it  may  have  received  from  the  members  of 
the  society,  provided  always  that  such  construction  is  not  unreasonable,  nor 
contrary  to  the  principles  of  justice  or  morality,  nor  to  any  rule  of  law  or  pub- 
lic policy.7 

Penal  Provisions  —  Forfeitures.  —  The  principle  that  penal  provisions,  especially 
when  summary  in  character  and  operative  to  produce  a  forfeiture  of  valuable 
rights,  are  to  receive  a  strict  construction,  is  as  applicable  to  corporate  by-laws 
and  regulations  as  to  constitutional  and  statutory  enactments  and  municipal 
ordinances.8    And  it  is  only  where  there  is  a  plain  and  unequivocal  agreement 

m1* ^Iechanics' '•  etC"  Bank  v-  Smith-  *9  Johns.  meeting."  and  the  provision  was  meaningless, 

{   '    s}  inasmuch  as  the  statute  law  and  the  certificate 

2.  Hunter  v.  Sun  Mut.  Ins.  Co. ,  26  La.  Ann.  0f  incorporation  constituted  the  organic  law  of 
13;  Douglass  v.  Merchants'  Ins.  Co..  118  N.  the  association,  and  the  term  "  by-laws,"  and 
Y.484.  See  also  the  title  Ofeicersand  Agents  not  "  constitution,"  was  probably  intended  to 
(ok  Private  Corporations).  be  used,  nevertheless  it  is  not  competent  for  a 

3.  Pearsall  v.  Western  Union  Tel.  Co.,  124  court  of  equity  to  make  the  substitution. 

N.  Y.  256,  21  Am.  St.  Rep.  662.  See  also  Rice  6.  State  v.  Conklin,  34  Wis.  21.  Here  the 
v.  Peninsular  Club,  52  Mich.  87;  Rudd  v.  court  used  this  language:  "  Contrary  to  the 
Robinson,  126  N.  Y.  113,  22  Am.  St.  Rep.  816;  rule  which  obtains  in  the  construction  of  gen- 
Flint  v.  Pierce,  99  Mass.  68,  96  Am.  Dec.  691.  eral  or  public  laws,  which  does  not  permit  the 

4.  American  Live-Stock  Commission  Co.  v.  introduction  of  parol  or  other  extrinsic  evi- 
Chicago  Li ve-Stock  Exch. ,  143  111.  210,  36  Am.  dence  of  this  nature  to  aid  in  solving  doubts  or 
St.  Rep.  385.  removing  ambiguities  arising  upon  the  lan- 

5.  Boogher  v.  Maryland  L.  Ins.  Co.,  6  Mo.  guage  employed  by  the  legislature,  the  proof 
App.  592.  may  here  be  admitted  for  that  purpose." 

By-law  Meaningless. —  In  Scanlan  v.  Snow,  2  7.  State  v.  Conklin,  34  Wis.  21. 

App.  Cas.  (D.  C.)  137,  it  was  held  that  a  court  8.  Penal  Provisions  —  Forfeitures. —  Medical, 

of  equity  can  interpret  the  meaning  of  the  by-  etc.,  Soc.  v.  Weatherly,  75  Ala.  248;  Modern 

laws  of  a  corporation,  but  it  cannot  make  by-  Woodmen,  etc.,  v.   Jameson,    48    Kan.  718; 

laws.    Therefore,  where  the  by-laws  of  a  cor-  Genest  v.  L'Union  St.  Joseph,  141  Mass.  417; 

poration  organized  under  general  incorporation  Dolan  v.  Court  Good  Samaritan  No.  5910,  etc., 

laws  provided  that  "the  constitution  of  this  128  Mass.  437;  Roehler  v.  Mechanics'  Aid  Soc, 

association  may  be  altered  or  amended  by  a  22   Mich.    86;    McCorkle    v.    Texas  Benev. 

tw  i-thirds  vote  of  the  association  at  any  annual  Assoc. ,71  Tex  149;  Schunck  v.  Gegenseitiger 
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creating  an  imperious  legal  necessity  that  such  a  construction  will  be  adopted 
as  will  result  in  a  forfeiture.1 

By-laws  in  Pari  Materia.  —  Constitutions,  by-laws,  ordinances,  and  regulations  of 
every  kind  are  so  construed  as  to  gather  the  true  resultant  of  intention  from 
all  the  various  parts  hi  pari  materia.'1 

By-law  Conferring  Powers  upon  Directors.  —  Although  a  by-law  vests  in  the  directors 
the  power  of  alteration  and  amendment  of  the  by-laws,  they  have  not  thereby 
authority  to  disregard  or  alter  another  by-law  intended  as  a  limitation  upon 
their  powers.3 

Rules  of  Benevolent  Societies  —  Liberal  Construction. — The  rules,  regulations,  and 
by-laws  of  a  benefit  society  are  construed  liberally  to  carry  out  the  benevolent 
purposes  of  the  order,  and  in  no  case  to  defeat  such  purposes  unless  the  lan- 
guage employed  is  so  clear  and  certain  as  to  admit  of  no  other  reasonable 
interpretation.4 

Associations  for  Social,  Charitable,  or  Moral  Purposes. — And  speaking  generally,  the 
by-laws  of  associations  organized  for  social,  charitable,  moral,  or  religious  pur- 
poses will  not  be  scrutinized  closely  by  the  courts,  nor  will  they  be  interfered 
with  unless  there  has  been  an  abuse  of  discretion  and  a  clear,  unreasonable,  and 
arbitrary  invasion  of  private  rights.5 

2.  By-Law  Void  in  Part  and  Valid  in  Part.  —  Where  a  by-law  is  entire,  each 
part  having  a  general  influence  over  the  rest,  if  one  part  is  void  the  whole  is 
void;  but  where  a  by-law  consists  of  several  distinct  and  independent  parts, 
though  one  or  more  of  them  be  void  the  rest  are  valid.6  And  this  rule  is 
applicable  to  the  different  clauses  of  the  same  by-law,  for  where  it  consists  of 
several  particulars  it  is  to  all  intents  and  purposes  as  several  by-laws,  though 
the  provisions  are  thrown  together  under  the  form  of  one.7  The  foregoing 
are  well-established  principles  in  the  construction  of  contracts  and  statutes, 
and  are  equally  applicable  to  by-laws.8 


Wittwen,  etc.,  Fond,  44  Wis.  369;  Erdmann  p. 
Mutual  Ins.  Co.,  44  Wis.  376.  See  also  Com.  v. 
Detwiller,  131  Pa.  St.  614. 

A  by-law  of  a  supreme  lodge  read  as  follows: 
"  Any  lodge  failing,  neglecting,  or  refusing  to 
forward  assessments  within  thirty  days  from 
the  date  of  notice  of  the  death,  shall  stand  sus- 
pended, and  if  a  death  occur  in  said  lodge 
during  such  suspension,  no  death  benefit  shall 
be  paid;  "  this  was  construed  as  if  it  read  :  "If 
a  death  occur  in  said  lodge  during  such  sus- 
pension, no  death  benefit  shall  be  paid  during 
such  suspension."  Supreme  Lodge,  etc.,  v. 
Abbott,  82  Ind.  I. 

A  by-law  of  a  religious  society  provided  as 
follows:  "  Any  member  who  shall  either  cease 
to  regularly  worship  with  the  society,  or  who 
shall  fail  to  contribute  to  the  support  of  its 
public  worship  for  the  term  of  one  year,  shall 
have  his  or  her  name  dropped  from  the  list  of 
members."  It  was  held  that  a  member  could 
be  deprived  of  his  membership  only  by  a  vote 
of  the  society  after  a  hearing.  Gray  v. 
Christian  Soc.  137  Mass.  329,  50  Am.  Rep. 
310. 

1.  Schmidt  v.  German  Mut.  Ins.  Co.,  4  Ind. 
App.  340.  In  this  case  it  was  said  that  if 
there  are  any  ambiguous  provisions  or  equivo- 
cal conditions  in  the  contract  they  will  be  con- 
strued in  favor  of  the  insured,  particularly 
respecting  provisions  and  conditions  which 
might  operate  to  forfeit  the  insurance. 

2.  Medical,  etc.,  Soc.  v.  Weatherly,  75  Ala. 
248,  10  Am.  &  Eng.  Corp.  Cas.  37.    See  also 


Hartford  v.  Co-operative  Mut.  Homestead  Co., 
128  Mass.  494;  Andrews  v.  Union  Mut.  F.  Ins. 
Co.,  37  Me.  256. 

See  generally  the  titles  Statutes;  Ordi- 
nances. 

3.  Stevens  v.  Davison,  18  Gratt.  (Va.)  819,  98 
Am.  Dec.  692. 

4.  Supreme  Lodge,  etc.,  v.  Schmidt,  98  Ind. 
374;  Erdmann  v.  Mutual  Ins.  Co.,  44  Wis.  376; 
Ballou  v.  Gile,  50  Wis.  614,  citing  Schunck  v. 
Gegenseitiger  Wittwen,  etc.,  Fond,  44  Wis. 
369. 

For  a  Full  Discussion  of  this  subject  consul', 
the  titles  Benevolent  or  Beneficial  Associa- 
tions, vol.  3,  p.  1041;  Beneficiaries  (in  Insur- 
ance), vol.  3,  p.  923. 

5.  Organizations  for  Social,  Moral,  or  Charitable 
Purposes. —  Hussey  v.  Gallagher,  61  Ga.  86; 
Savannah  Cotton  Exch.  v.  State,  54  Ga.  668; 
People  v.  Board  of  Trade,  80  111.  134;  Supreme 
Lodge,  etc.,  v.  Knight,  117  Ind.  489;  Spilman 
v.  Supreme  Council,  etc.,  157  Mass.  128;  Bur- 
ton v.  St.  George's  Soc,  28  Mich.  261;  Jones  v. 
State,  28  Neb.  495;  Lafond  v.  Deems,  81  N.  Y. 
507;  Kehlenbeck  v.  Logeman,  10  Daly  (N.  Y.) 
447;  Olery  v.  Brown,  51  How.  Pr.  (N.  Y. 
Supreme  Ct.)  92. 

6.  Amesbury  v.  Bowditch  Mut.  F.  Ins.  Co.,  6 
Gray  (Mass.)  596;  State  v.  Curtis,  9  Nev.  325; 
Shelton  v.  Mobile,  30  Ala.  540. 

7.  Amesbury  v.  Bowditch  Mut.  F.  Ins.  Co., 
6  Gray  (Mass.)  596;  2  Kyd  on  Corporations, 
155- 

8.  See  the  titles  Contracts;  Statutes. 
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VII.  Enforcement.  —  With  the  power  to  enact  by-laws  goes,  of  necessity,, 
the  power  of  enforcing  them  by  reasonable  penalties.1 

Forfeitures  Generally. —  It  is  a  well-recognized  principle  of  law  that  a  corpora- 
tion cannot  go  to  the  extent  of  enforcing  a  by-law  by  a  forfeiture  of  the 
property  of  a  defaulting  member.2 

Benevolent  Associations. —  But  this  principle  is  not  applied  to  the  by-laws  of 
benevolent  associations,  providing  for  expulsion,  suspension,  or  forfeiture  of 
membership  for  non-payment  of  dues  and  assessments  or  for  other  specified 
causes.  In  such  cases,  where  the  provisions  are  made  a  part  of  the  contract 
between  the  society  and  the  member,  and  are  clearly  and  unequivocally  ex- 
pressed, they  are  very  generally  upheld.3 

Forfeiture  of  shares  of  stock.  —  A  corporation  has  no  inherent  power  to  forfeit 
the  shares  owned  by  a  delinquent  stockholder.  The  right  must  be  expressly 
conferred,  or  it  does  not  exist.4 

Building  and  Loan  Associations. — -The  subject  of  the  powers  of  building  and  loan 
associations  to  impose  fines  for  non-payment  of  dues,  and  for  other  delinquen- 
cies, the  proper  measure  of  such  penalties,  and  related  topics,  will  be  found 
treated  elsewhere  in  this  work.5 


BY-ROAD.  (See  also  the  title  HIGHWAYS.)  —  A  by-road  is  an  obscure, 
unfrequented  road,  in  its  earlier  existence  not  used  to  any  great  extent  by  the 
public,  yet  so  far  a  public  road  that  the  public  have  by  right  free  access  to  it 
at  all  times.6 


1.  Enforcement  of  By-laws.  —  Cahill  v.  Kala- 
mazoo Mut.  Ins.  Co.,  2  Dougl.  (Mich.)  124,  43 
Am.  Dec.  457.  See  Dickenson  v.  Chamber  of 
Commerce,  29  Wis.  45,  9  Am.  Rep.  544;  Peo- 
ple v.  Board  of  Trade,  45  111.  112;  Palmetto 
Lodge  No.  5,  etc.,w.  Hubbell,  2  Strobh.  L.  (S. 
Car.)  457,  49  Am.  Dec.  604. 

Thus,  a  by-law  may  properly  provide  for  the 
suspension  of  a  member  who  fails  to  contrib- 
ute to  the  common  fund.  Palmetto  Lodge 
No.  5,  etc.,  v.  Hubbell,  2  Strobh.  L.  (S.  Car.) 
457,  49  Am.  Dec.  604. 

See  also  supra,  this  title,  Requisites  and  Va- 
lidity. And  see  the  various  titles  dealing  with 
particular  corporations. 

In  Waring  v.  Georgia  Medical  Soc,  38  Ga. 
608,  95  Am.  Dec.  408,  the  court  while  uphold- 
ing the  validity  of  the  by-law  providing  for  the 
expulsion  of  a  member  under  certain  circum- 
stances, said:  "  But  we  hold  that  the  society 
has  not  an  uncontrollable  discretion  in  its 
construction  and  enforcement.  They  cannot, 
under  pretext  of  enforcing  this  rule,  take  per- 
sonal or  private  revenge,  or  make  it  the  instru- 
ment of  religious  intolerance  or  political  pro- 
scription. When  a  member  feels  that  he  is 
aggrieved  or  injured  by  the  illegal  or  oppres- 
sive action  of  the  body,  it  is  his  right  to  appeal 
to  the  courts  for  redress  and  protection;  and 
it  is  the  right  and  duty  of  the  court  to  investi- 
gate such  charges,  when  properly  before  it, 
and  to  judge  of  the  legality  of  the  action  of 
the  society  in  expelling  a  member  or  depriv- 
ing him  of  any  other  legal  right." 

2.  Kirk  v.  Nowill,  1  T.  R.  118;  Matter  of 
Long  Island  R.  Co.,  19  Wend.  (N.  Y.)  37,  32 
Am.  Dec.  429.  See  the  titles.  Corporations 
(Private);  Forfeitures. 

3.  Madeira  v.  Merchants'  Exch.  Mut.  Ben. 
Soc,  16  Fed.  Rep.  749;  Yoe  v.  Benjamin  C. 
Howard  Masonic  Mut.  Benev.  Assoc.,  63  Md. 
93;   Sanford  v.  California  Farmers'  Mut.  F. 


Ins.  Assoc.,  63  Cal.  547;  Bates  v.  Detroit  Mut. 
Ben.  Assoc.,  51  Mich.  587.  See  Pulford  v. 
Fire  Department,  31  Mich.  465. 

For  a  Complete  Discussion  of  this  branch  of  the 
subject  see  the  title  Benevolent  or  Benefi- 
cial Associations,  vol.  3,  p.  1041.  See  also  the 
title  Disfranchisement. 

4.  Matter  of  Long  Island  R.  Co.,  19  Wend. 
(N.  Y.)  37,  32  Am.  Dec.  429;  Westcott  v.  Min- 
nesota Min.  Co.,  23  Mich.  163;  Hill  v.  Nisbet, 
100  Ind.  341;  Williams  v.  Lowe,  4  Neb.  382; 
Budd  v.  Multnomah  St.  R.  Co.,  15  Oregon 
413,  3  Am.  St.  Rep.  169. 

A  Full  Discussion  of  this  subject  will  be 
found  under  the  title  Stockholders. 

6.  See  the  title  Building  and  Loan  Asso- 
ciations. 

6.  Wood  v.  Hurd,  34  N.  J.  L.  89.  And  in 
this  case  it  was  held  that  a  byroad  has  no 
statutory  existence.  To  constitute  such  a  road 
the  land  occupied  by  it  must  have  been  given 
up  or  dedicated  by  its  owner  for  the  purpose 
of  a  byroad.  See  also  the  title  Dedication. 
And  see  Mershon  v.  Hobensack,  22  N.  J.  L.  372. 

The  definition  of  the  text,  taken  from  Wood 
v.  Hurd,  34  N.  J.  L.  89,  is  approved  in  Yeo- 
mans  v.  Ridgevvood  Tp.,  46  N.  J.  L.  509,  in 
which  case  it  was  held  that  the  term  byroad, 
as  used  in  the  New  Jersey  Act  of  1882,  p.  243, 
must  be  presumed  to  have  been  used  in  the 
sense  which  had  been  given  to  it  by  judi- 
cial construction. 

Gates.  —  In  Stevens  v.  Allen,  29  N.  J.  L.  71,  it 
is  said  that  a  byroad  is,  as  defined  by  Worces- 
ter, an  unfrequented  path,  an  obscure  road. 
And  in  that  case  it  was  held  that  the  right  to 
erect  swinging  gates  across  byroads  extends 
to  all  roads  except  such  as  come  within  the 
description  of  public  roads. 

Public  Roads.  —  In  Sherman  v.  Buick,  32  Cal. 
255,  the  court  said:  "  Roads  leading  from  the 
main  road,  which  runs  through  the  country,  to> 
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BYSTANDER.  (See  also  the  title  JURY  AND  JURY  TRIALS.)  —  A  bystander 
is  one  who  stands  near,  but  has  no  concern  in  the  business  transacting.1 

C. —  The  abbreviation  "  c."  is  frequently  found  in  legal  documents  as  the 
equivalent  of  "chapter,"  "chancellor,"  "court,"  etc.,  according  to  the  connection 
in  which  it  is  used.2 

CABIN. —  A  cabin  is  a  small  room;  an  inclosed  place;  a  cottage,  hut,  or 
small  house;  an  apartment  in  a  ship  for  officers  or  passengers.3 

CABINET.  (See  also  the  titles  ATTORNEY-GENERAL,  vol.  3,  p.  475  ;  PRESI- 
DENT ;  Public  Officers;  United  States.)— i.  A  cabinet  is  the  advisory 
council  of  a  sovereign  or  chief  executive  officer  of  a  nation.4 

2.  A  piece  of  furniture  consisting  of  a  chest  or  box  with  drawers  and  doors. 
The  word  is  also  used  to  denote  a  valuable  collection,  or  the  contents  of  such 
chest  or  box.5 


the  residences  or  farms  of  individuals,  are  of 
public  concern,  and  under  the  control  of  the 
government.  Taking  private  property  for  the 
purposes  of  such  roads  is  not  a  taking  for  pri- 
vate use.  They  are  open  to  every  one  who 
may  have  occasion  to  use  them,  and  are  there- 
fore public.  Their  character  as  public  roads 
is  unaffected  by  the  circumstance  that  in  view 
of  their  situation  they  are  but  little  used,  and 
are  mainly  convenient  for  the  use  of  a  few 
individuals  and  such  as  may  have  occasion  to 
visit  them  socially  or  on  matters  of  business, 
nor  by  the  circumstance  that  in  view  of  such 
conditions  the  legislature  may  deem  it  just  to 
open  and  maintain  them  at  the  cost  of  those 
most  immediately  concerned  instead  of  the 
public  at  large.  The  object  for  which  they  are 
established  is  none  the  less  of  a  public  char- 
acter, and  therefore  within  the  supervision 
of  the  government.  To  call  them  '  private 
roads  '  is  simply  a  legislative  misnomer,  which 
does  not  affect  or  change  their  real  character. 
Byroads  is  a  better  name  for  them,  and  one 
which  is  less  calculated  to  mislead  the  un- 
initiated." 

1.  State  v.  Jones,  102  Mo.  307;  and  in  this 
case  it  was  held  that  an  attorney  in  the  cause 
was  not  a  bystander  within  a  statute  allowing 
three  bystanders  who  are  respectable  inhab- 
itants of  the  state,  to  sign  a  bill  of  exceptions 
where  the  judge  refuses  to  sign  it.  See  also 
Encyc.  of  Pl.  and  Pr.,  vol.  3,  p.  497. 

Jury  and  Jury  Trial.  —  Where  a  statute  au- 
thorizes talesmen  to  be  returned  from  the  by- 
standers, only  persons  actually  present  in  court 
may  be  selected.  Philips  v.  Gratz,  2  P.  &  W. 
(Pa.)  412,  23  Am.  Dec.  33.  See  also  the  title 
Jury  and  Jury  Trial. 

2.  C.  the  Equivalent  of  Cent.  —  C.  as  the  ab- 
breviation of  the  word  "  cent  "  has  been  sus- 
tained by  the  courts.  Jackson  v.  Cummings, 
15  111.  453;  Hunt  v.  Smith,  9  Kan.  153. 

C.  0.  D.  —  See  C.  O.  D. 

C.  F.  I.  is  an  abbreviation  for  cost,  freight, 
and  insurance.    See  Cost. 

3.  Webster's  Diet. 

A  suit  for  forcible  entry  and  detainer  is  for 
the  possession  of  real  property;  and  where  the 
record  in  such  a  proceeding  showed  that  the 
suit  was  for  the  possession  of  "  a  certain  cabin 
situated,  standing,  and  being  upon  the  south- 
west quarter  of  section  five,"  etc.,  it  was  held 
that  the  action  included  not  merely  the  cabin, 
but  the  ground  inclosed  by  it.  Harvie  v. 
Turner,  46  Mo.  444. 


A  Charter  Party  of  a  ship  with  two  cabins, 
separated  by  a  partition,  one  used  as  a  dining- 
room  and  the  other  as  a  sitting-room,  placed 
the  whole  ship,  "  with  the  exception  of  the 
cabin,"  at  the  disposal  of  the  charterers.  It 
was  held  that  the  charterers  must  pay  freight 
beyond  the  amount  of  the  charter  money  for 
goods  carried  in  either  cabin.  Leckie  z>.  Sears, 
109  Mass.  424.  See  also  the  title  Charter 
Party. 

Cabin  or  Other  Allowance.  —  A  master  agreed 
to  accept  from  a  shipowner  a  certain  sum  for 
all  cabin  or  other  allowances.  The  phrase 
"cabin  or  other  allowances  "  was  held  not  ta 
apply  to  primage.  Best  v,  Saunders,  1  M.  & 
M.  20S,  22  E.  C.  L.  295. 

4.  Abbott's  Law  Diet.  The  President  of  the 
United  States  is  authorized  by  the  Constitution 
to  require  the  opinion  in  writing  of  the  prin- 
cipal officer  of  each  executive  department. 
The  practice  has  grown  up,  commencing  with 
Washington's  administration,  for  the  heads  of 
these  departments  to  meet  in  cabinet  council, 
presided  over  by  the  President.  This  council 
keeps  no  records,  and  as  a  body  has  no  legal 
authority,  its  action  being  advisory  merely. 
In  England  there  is  a  similar  council  of  high 
officers  of  state. 

5.  Cabinet  or  Collection  of  Curiosities. —  Dia- 
monds and  pearls  made  up  for  wear  will  not 
pass  by  a  devise  of  a  "  cabinet  or  collection 
of  curiosities,  consisting  of  coins,  medals,  gems 
and  Oriental  stones,  and  other  valuable 
things."  The  court  held  that  "  valuable 
things"  must  mean  things  ejusdem  generis. 
Cavendish  v.  Cavendish,  1  Cox  77;  1  Bro.  Ch. 
467;  State  Cabinet  of  Natural  Historv,  Rev. 
Stat,  of  N.  Y.  (7th  ed.)  607. 

Cabinet  Ware- rooms.  —  The  words  "to  be 
used  as  cabinet  ware- rooms,"  following  the 
description  of  the  premises  in  a  lease  for 
years,  do  not  imply  a  covenant  on  the  part  of 
the  lessee  not  to  use  the  premises  for  any 
other  purposes  than  as  cabinet  ware-rooms. 
Brugman  v.  Noyes,  6  Wis.  r. 

Articles  Suitable  for  Cabinet  Collectfon.  (See  also 
the  title  Revenue  Law.) — In  In  >vGlaenzer,  55 
Fed.  Rep.  642,  it  was  held  that  certain  tapestries 
purchased  for  the  purpose  of  being  added  to 
a  collection  were  admissible  free,  under  the 
tariff  act  of  1890.  The  court  said:  "  The  fact 
that  these  tapestries  differed  from  each  other 
in  size  is  not  controlling.  The  statute  which 
speaks  of  articles  as  suitable  for  cabinet  col- 
lections does  not  imply  that  they  must  be  kept 
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CABLE.—  Sec  the  title  Ships  and  Shipping. 
CABLE  ROAD.  — See  the  title  Street  Railroads. 

CABOOSE  CAR.  (See  also  the  title  CARRIERS  OF  PASSENGERS.) — A  caboose 
car  is  a  car  intended  solely  for  the  accommodation  of  the  men  connected  with 
the  freight  train. 1 

CADET.    (See  also  the  title  MILITARY  Law.)  —  A  cadet  is  a  youth  under 
tuition  and  drill  with  a  view  to  his  becoming  an  army  or  navy  officer.8 
CALCULATED. —  Calculated  means  suited  or  adapted  by  design.3 
CALCUTTA.  —  See  note  4. 

CALENDAR.  (See  also  the  titles  MONTH ;  TIME,  COMPUTATION  OF.)  — 
Calendar,  which  originated  from  the  verb  calarc,  means  the  division  of  time 
into  years,  months,  weeks  and  days,  and  the  registering  of  them.5 

Calendar  also  means  a  list  of  cases  arranged  for  trial  or  argument  in  court.6 


in  the  drawers  of  a  chest,  or  in  the  shelves  of 
a  case.  A  cabinet  may  be  a  room  set  apart 
and  devoted  to  the  preservation  of  articles  of 
antiquitv.  Cent.  Diet.  Each  was  useless  to 
the  purchaser  as  household  furniture  in  his 
New  York  house,  and  neither  was  bought  or 
used  for  that  purpose,  but  each  was  bought 
to  be  added  to  the  purchaser's  New  York  col- 
lection of  curiosities." 

Cabinet  Wares. —  In  Appleby  v.  Astor  F.  Ins. 
Co.,  54  N.  Y.  254,  it  was  held  that  an  insur- 
ance on  cabinet  ware  had  reference  only  to 
articles  in  a  finished  state,  and  that  a  lot  of 
disjointed  chairs  in  an  unfinished  and  incom- 
plete state  was  not  a  collection  of  cabinet 
ware. 

1.  Shoemaker  v.  Kingsbury,  12  Wall.  (U. 
S.)  375- 

2.  Cadets,  by  long  and  settled  usage  having 
the  force  of  law,  are  appointed  by  certificates 
under  the  hand  and  seal  of  the  Secretary  of 
War.  They  are  neither  commissioned  officers 
nor  common  soldiers,  nor  non-commissioned 
officers;  but  are  inferior  officers  who,  for  pur- 
poses of  instruction,  may  be  required  to  serve 
as  officers,  non-commissioned  officers,  or  pri- 
vates. Major  Babbitt's  Case,  16  Ct.  of  CI. 
203.  In  U.  S.  v.  Morton,  112  U.  S.  1,  it 
was  held  that  the  time  of  service  of  a  cadet  at 
the  military  academy  at  West  Point  was  to 
be  regarded  as  actual  time  of  service  in  the 
army  within  the  meaning  of  a  statute  provid- 
ing for  an  increase  of  pay  for  each  term  of 
five  years  of  service. 

Cadet  Engineers.  —  An  Act  of  Congress  of 
August  5,  1882,  converted  all  cadet  engineers 
into  naval  cadets,  and  made  a  number  of  pro- 
visions as  to  their  pay  and  discharge.  For 
the  construction  of  this  statute  see  U.  S.  v. 
Redgrave,  116  U.  S.  474;  U.  S.  v.  Perkins, 
116  U.  S.  483. 

3.  Instruction. — The  trial  court  instructed 
that  if  defendant  "  used  language  intended 
and  calculated,  to  convey  to  the  plaintiff  the 
idea  that  he  waived  all  other  objections,"  ex- 
cept the  one  stated,  he  would  be  estopped 
from  setting  up  other  objections.  This  in- 
struction was  objected  to.  The  appellate 
court  said  :  "  This  last  clause  seems  to  be  little 
more  than  a  commentary  upon  the  evidence 
that  would  warrant  a  jury  to  find  a  waiver. 
If  the  party  uses  language  suited  or  adapted 
by  design  (both  of  which  are  definitions  by 
_exicography  of  the  word  calculated,  to  express 


to  the  hearer  his  purpose  of  waiver,  the  jury 
might  find  such  waiver,  it  would  seem." 
Gerrish  v.  Norris,  9  Cush.  (Mass.)  170. 

Calculated  to  Inflict  Bodily  Harm.  —  An  Eng- 
lish statute  prohibited  the  setting  of  spring 
guns  or  other  engines  calculated  to  destroy 
human  life  or  inflict  grievous  bodily  harm. 
It  seems  that  under  this  statute  it  is  not 
enough  that  the  instrument  is  one  calculated 
to  create  alarm,  but  it  must  be  calculated  to 
destroy  human  life  or  to  inflict  grievous 
bodily  harm.  Wootton  v.  Dawkins,  2  C.  B. 
N.  S.  412,  89  E.  C.  L.  412.  See  also  the  titles 
Game  Laws;  Homicide;  Trespass;  and  see 
Spring  Guns;  Traps. 

Escape. —  Hughes  v.  State,  6  Ark.  131.  It  is 
no  violation  of  §  7,  art.  3,  div.  5,  c.  44  of  Rev. 
Stat.,  p.  269,  prohibiting  the  conveying  to  any 
person  lawfully  imprisoned  any  instrument, 
arms,  or  other  thing  calculated  to  aid  his 
escape,  for  a  person  to  convey  to  such  pris- 
oner an  instrument  of  writing  informing  him 
that  he  has  a  friend  and  can  be  released  from 
confinement.    See  also  the  title  Escape. 

Calculated  to  Deceive  —  Trade-Mark.  (See  also 
the  title  Trade-Mark.) — In  Re  Horsburgh, 
53  L.  J.  Ch.  237,  it  was  held  that  the  words 
"calculated  to  deceive,"  in  the  English  Trade- 
mark Act,  refer  to  deceptiveness  inherent  in 
the  words  themselves,  and  not  as  arising 
from  similarity  to  words  comprised  in  other 
trade-marks.  See  also  In  re  Worthington,  14 
Ch.  Div.  8,  42  L.  T.  N.  S.  563;  Re  Sper,  55 
L.  T.  880;  In  re  Australian  Wine  Importers, 
58  L.  J.  Ch.  380. 

4.  Calcutta  Linseed.  —  A  bought  of  B  a 
cargo  of  "  Calcutta  linseed,  tale  quale."  It 
was  held  that  the  contract  was  not  satisfied 
by  the  delivery  of  linseed,  though  coming 
from  Calcutta,  which  contained  so  large  an 
admixture  of  other  inferior  seeds  as  to  have 
lost  its  distinctive  character  of  Calcutta  lin- 
seed. Wieler  v.  Schilizzi,  17  C.  B.  619,  84  E. 
C.  L.  619. 

5.  Rives  v.  Guthrie,  1  Jones  L.  (N.  Car.)  86, 
in  which  case  it  was  decided  that  the  limita- 
tion of  an  action  for  slanderous  words  to  six 
months  must  be  taken  to  mean  lunar  and  not 
calendar  months.  See  also  the  titles  Months; 
Limitation  of  Actions. 

6.  Titley  v.  Kaehler,  9  111.  App.  539,  in 
which  case  it  was  stated  that  it  may  or  may 
not  be  synonymous  with  docket.  See  also 
Docket. 
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CALF. —  A  calf  is  the  young  of  the  bovine  species.1 

CALL. —  A  call,  in  the  language  of  stockbrokers,  is  an  option  to  claim  stock 
at  a  fixed  price  on  a  certain  day.2 

A  call  is  a  notice  or  demand  by  a  corporation  upon  a  subscriber  to  its 
stock,  to  pay  money  on  account  of  his  shares.3 

The  word  "  call  "  has  received  construction,  as  used  in  a  less  technical 
sense,  in  various  connections.4 


1.  Milligan  v.  Jefferson  County,  2  Mont.  547; 
and  in  this  case  it  was  held  that  calves  were 
property  within  the  question  of  a  tax  collector, 
"  Have  you  any  other  property  than  that 
above  mentioned?" 

2.  Biddle  on  Stockbrokers  70;  Pixley  v. 
Boynton,  79  111.  353.  See  also  the  titles 
Futures  and  Options;  Stockbrokers:  Stock 
Exchange.  In  Osgood  v.  Bauder,  75  Iowa 
550,  it  is  said  that  a  "  put  "  is  defined  to  be 
the  privilege  of  delivering  or  not  delivering  the 
thing  sold,  and  a  call  is  defined  to  be  the 
privilege  of  calling  for  or  not  calling  for 
the  thing  bought.  See  also  Pearce  v.  Foote,  113 
111.  234;  Miles  v.  Andrews,  40  111.  App.  172. 

In  Miller  v.  Bensley,  20  111.  App.  530,  it  is 
said:  "That  a 'put'  is  a  privilege  to  deliver  or 
not  deliver  grain  or  other  commodity;  a  call 
is  a  privilege  to  call  or  decline  to  call  for  such 
delivery." 

3.  Anderson's  Law  Dictionary.  In  Amber- 
gate,  etc.,  Co.  v.  Mitchell,  4  Exch.  540,  6  Eng. 
Ry.  &  C.  Cas.  238,  it  was  held,  under  a  stat- 
ute empowering  a  railroad  company  to  make 
<a1ls,  that  the  word  call  was  capable  of  three 
meanings.  It  might  mean  either  the  resolu- 
tion itself,  or  the  time  of  notification,  or  the 
time  when  the  money  was  made  payable.  It 
must,  however,  mean  one  of  these  three.  In 
Ex  p.  Tooke,  6  Eng.  Ry.  &  C.  Cas.  3,  it  was 
held  that  a  call  within  the  meaning  of  the 
Companies  Clauses  Consolidation  Act,  8  Vict., 
c.  16,  §  16,  meant  the  resolution,  formally  come 
to  by  those  who  have  the  power  to  deter- 
mine, that  those  who  are  bound  to  contribute, 
i.  e.,  the  shareholders,  shall  pay  a  certain  in- 
stalment; or  it  may  be  that  resolution,  to- 
gether with  notice  to  the  persons  called  on 
of  such  resolution  having  been  come  to;  or 
the  combination  of  facts  making  the  parties 
called  on  liable  to  an  action  for  non-payment 
of  the  money  called  for.  In  Shaw  v.  Rowley, 
5  Eng.  Ry.  &  C.  Cas.  49,  counsel  admitted 
that  the  call  had  been  resolved  upon  by  the 
directors,  and  a  circular  announcing  it  sent  to 
each  shareholder.  Parke,  B.,  remarked,"  That, 
in  this  instance,  constitutes  the  call."  In 
Newry,  etc.,  R.  Co.,  v.  Edmunds,  5  Eng.  Ry.  & 
C.  Cas.  277,  Parke,  B.,  said:  "  It  is  clear  that 
the  word  call  is  used  in  the  act  in  two  differ- 
ent senses.  In  one  part  it  means  the  applica- 
tions to  the  shareholders  to  pay,  and  in  an- 
other the  amount  to  be  paid." 

Calls  and  Assessments.  —  In  Stewart  v. 
Walla  Walla  Printing,  etc.,  Co.,  I  Wash.  522, 
calls  on  unpaid  subscriptions  and  assessments 
were  held  interchangeable. 

4.  Call  Forth,  with  respect  to  militia,  is  not 
synonymous  with  "  employed  in  service. "  In 
Houston  v.  Moore,  5  Wheat.  (U.  S.)  64,  the 
court  said:  "  To  suppose  them  used  to  signify 
the  same  thing  in  the  Constitution,  and  acts 
of  Congress,  would  be  to  defeat  the  obvious 
purposes  of  both.    The  Constitution,  in  pro- 


viding for  the  calling  forth  of  the  militia, 
necessarily  supposes  some  act  to  be  done  be- 
fore the  actual  employment  of  the  militia;  a 
requisition  to  perform  service,  a  call  to  en- 
gage in  a  public  duty.  From  the  very  nature 
of  things,  the  call  must  precede  the  service; 
and  to  confound  them  is  to  break  down  the 
established  meaning  of  language,  and  to  ren- 
der nugatory  a  power  without  which  the 
militia  can  never  be  compelled  to  serve  in 
defense  of  the  Union."  See  also  Duffield  v. 
Smith,  3  S.  &  R.  (Pa.)  593;  and  the  title 
Militia. 

Called  to  Testify.  (See  also  the  title  Wit- 
nesses.)—  Where  the  defendant  was  intro- 
duced as  a  witness  in  his  own  behalf,  it  is 
competent  for  the  plaintiff  to  cross-examine 
him  as  to  certain  transactions,  such  a  witness 
being  one  "called  to  testify  "  by  the  opposite 
party,  within  the  meaning  of  the  code. 
"  The  court  below  seems  to  have  construed 
the  phraseology  of  the  section  of  the  code 
above  quoted  to  mean  that  neither  party  can, 
under  any  circumstances,  call  upon  his  ad- 
versary to  testify  as  to  any  transaction  with 
or  statement  by  the  testator  or  intestate,  un- 
less he  makes  such  adversary  his  witness. 
We  cannot  yield  our  assent  to  this  interpreta- 
tion. The  defendant  having  been  introduced 
and  examined  as  a  witness  in  his  own  behalf, 
it  was  competent  for  the  plaintiffs  to  ask  the 
defendant,  on  cross-examination,  the  question 
which  was  propounded  to  him,  and  he  should 
have  been  required  to  answer  it;  for  he  was 
then  called  by  the  opposite  party,  within  the 
meaning  of  the  statute,  to  testify  as  to  a  trans- 
action with  the  plaintiff's  intestate."  Thomas 
v.  Thomas,  42  Ala.  120. 

On  Call. —  There  is  no  legal  distinction  be- 
tween an  obligation  payable  "  on  demand  " 
or  "  when  demanded,"  and  one  payable  "  on 
call"  or"  when  called  for."  In  each  case, 
under  the  laws  of  Virginia,  the  debt  is  paya- 
ble immediately,  and  the  obligors  are  bound 
to  pay  interest  from  the  date  of  the  obligation. 
Bowman  v.  McChesney,  22  Gratt.  (Va.)  612. 

A  bank  certificate  of  deposit  was  payable  on 
call.  The  court,  in  Meador  v.  Dollar  Sav. 
Bank,  56  Ga.  608,  said:  "  The  certificates  are 
virtually  payable  upon  call,  which  means,  we 
think,  the  same  as  demand,  and  paper  paya- 
ble on  demand  is  due  immediately."  See  also 
the  titles  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  65;  Demand. 

Call  for  Trial. —  By  the  Texas  Code  of  Crimi- 
nal Procedure,  a  "  defendant  is  required,  when 
his  case  is  called  for  trial,  before  it  proceeds 
further,  to  plead  by  himself  or  counsel 
whether  or  not  he  is  guilty."  Article  604  pro- 
vides that  "  by  the  term  'called  for  trial  '  is 
meant  the  stage  of  the  cause  when  both 
parties  have  announced  that  they  are  ready, 
or  when  a  continuance,  having  been  applied 
for,  has  been  denied."  In  McGrew  v.  State, 
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CALLING. 

Sunday. 


See  BUSINESS,  and  references  there  given ;  and  see  the  title 


31  Tex.  Crim.  Rep.  340,  the  court  said:  "  The 
district  attorney  having  read  the  indictment, 
the  defendant  was  then  called  upon  to  make 
his  plea  to  the  same,  which  he  refused  to  do, 
upun  1  he  ground  that  he  should  have  been 
required  to  plead  before  the  jury  was  im- 
paneled, or  rather  after  his  continuance  had 
been  overruled,  and  the  announcement  of 
ready  for  trial  had  been  made;  and  that  he, 
not  having  been  required  to  announce  at  that 
time,  could  not  be  required  to  plead  to  the 
indictment  after  it  had  been  read.  By  article 
660,  Code  of  Criminal  Procedure,  the  order  of 
proceeding  in  trials  is  provided,  and  subdi- 
vision 1  thereof  requires  the  indictment  shall 
be  read  to  the  jury;  subdivision  2,  that  the 
special  pleas,  if  any,  shall  be  read  by  defend- 
ant's counsel;  and  if  the  plea  of  not  guilty  is 
relied  upon,  it  will  also  be  so  stated.  The 
uniform  practice  in  this  state,  as  we  under- 
stand it,  in  felony  cases  less  than  capital,  has 
been  to  require  the  plea  to  be  entered  after  the 
indictment  has  been  read,  because  by  this  rule 
all  pleadings  which  present  the  issues  to  be 
tried  before  the  jury  enable  them  to  under- 
stand what  it  is  they  are  required  to  try. 
Articles  603,  604,  supra,  which  would  seem  to 
require  that  the  plea  of  not  guilty  must  be  in- 
terposed before  the  reading  of  the  indictment, 
are  simply  directory,  and  not  mandatory.  We 
think  the  clear  intention  and  spirit  of  the 
articles  of  the  code  with  regard  to  this  matter 
are,  that  the  plea  must  be  entered  before  the 
introduction  of  any  testimony  on  the  trial  of 
the  cause,  so  that  the  jury  may  know  what 
issues  they  are  called  upon  to  try;  and  where 
the  plea  has  been  interposed  before  the  intro- 
duction of  any  testimony,  the  object  and  pur- 
pose of  the  statute  has  been  fully  subserved. 
This  may  be  illustrated,  as  we  think,  conclu- 
sively, by  reference  to  the  practice  provided 
for  in  capital  cases." 

Same  —  Waiver  of  Jury  Trial.  (See  also  the 
title  Jury  and  Jury  Trial.)  —  A  statute  pro- 
vided that  a  party  waives  his  right  to  a  jury 
trial  when  he  fails  to  demand  a  jury  and  the 
action  is  called  for  trial.  It  was  held  that  the 
words  "called  for  trial  "  should  not  be  con- 
strued to  mean  a  mere  calling  of  the  case  at 
the  opening  of  the  court,  on  the  first  day  of 
the  term,  as  is  usual  in  courts,  for  the  purpose 
of  ascertaining,  in  a  general  way,  what  cases 
are  for  trial  at  the  term.  State  v.  Clark,  67 
Wis.  229. 

Same  —  Change  of  Venue.  (See  also  the  title 
Change  of  Venue,  4  Encyc.  of  Pl.  and  Pr. 
373.)  —  A  rule  of  the  court  required  applications 
for  change  of  venue  to  be  presented,  if  practic- 
able, before  the  case  was  called  for  trial.  On 
the  16th  day  of  July  the  parties,  by  agreement, 
caused  the  case  to  be  set  down  for  trial  on  the 
2istofJuly.  On  the  20th  day  of  July  appel- 
lant moved  for  a  change  of  venue.  The  case 
was  not  tried  until  the  25th  day  of  July.  It 
was  held  that  the  motion  should  not  have  been 
overruled  for  not  having  been  filed  in  time. 
The  court  said:  "  There  is  nothing  in  the  bill 
to  indicate  that  the  case  had  been  called  for 
trial,  except  as  above  shown,  and  the  record 
shows  that  the  case  was  not  in  fact  tried  until 


the  25th  day  of  July.  Conceding,  so  far  as 
the  decision  of  this  case  requires,  the  pro- 
priety of  the  rule  requiring  applications  for 
changes  of  venue  to  be  made  before  the  case 
is  called  for  trial,  the  application  in  question 
does  not  seem  to  have  been  within  the  pro- 
hibition of  the  rule.  It  did  not  follow,  because 
the  case  had  been  set  for  trial,  by  agreement, 
on  the  21st  of  July,  that  it  was  also  called  for 
trial  on  the  20th.  It  follows,  rather,  that  it. 
could  not  have  been  so  called  before  the  day 
on  which  the  trial  was  set  except  by  the  mu- 
tual agreement  of  parties.  Setting  a  case  for 
trial  is  an  entry  or  order  made  in  the  cause  by 
the  court,  either  of  its  own  motion,  in  regu- 
lating its  business  in  compliance  with  the  stat- 
ute, or  the  rules  of  court  made  conformably 
therewith,  or  by  agreement  of  parties,  by 
which  a  day  certain  is  fixed  on  or  after  which 
the  case  may  be  called  for  final  disposition  or 
trial.  Calling  a  case  for  trial  is  an  announce- 
ment or  declaration  by  the  court  that  the  cause 
has  been  reached  in  its  order,  and  that  the 
judicial  examination  of  the  issues  of  law  or 
fact  upon  which  the  decision  of  the  cause  de- 
pends is  about  to  begin."  Moore  v.  Sargent, 
112  Ind.  484. 

Call  of  a  Meeting. —  A  call  of  a  meeting  in 
the  legal  sense  of  the  term  is  a  summons  to 
the  parties  entitled  to  meet,  directing  them  to 
meet.  It  involves  something  more  than  a 
mere  purpose  in  the  mind  of  the  caller,  or 
an  expression  of  that  purpose  unheard,  un- 
seen, and  unknown.  It  implies  a  communica- 
tion of  that  purpose  to  the  parties  to  be  affected 
by  it.  Paola,  etc.,  R.  Co.  v.  Anderson  Co.,  10 
Kan.  307.  See  also  the  titles  Officers  ani> 
Agents  of  Private  Corporations;  Stock- 
holders; Schools;  Towns  and  Townships. 

Called  Up, —  Defendant's  evidence  was  taken 
before  a  coroner's  jury,  and  its  admission  ob- 
jected to  on  trial  because  it  was  alleged  that 
he  had  been  called  up.  The  appellate  court 
said:  "  The  question  most  discussed  was  the 
admission  of  Richard  Nolen's  testimony. 
When  the  inquest  had  been  summoned,  this, 
person,  who  acted  as  constable  of  the  town- 
ship, was  designated  its  foreman  —  a  danger- 
ous and  reprehensible  act.  In  this  capacity 
he  examined  the  defendant  as  a  witness,  and 
afterwards  detailed  his  statements  in  court. 
If  the  defendant  had  been  awakened  out  of 
sleep,  charged  with  crime,  and  then,  in  the 
necessary  confusion  of  his  faculties,  sworn  to- 
testify,  I  should  have  steadfastly  resisted  the 
subsequent  introduction  of  the  testimony 
against  him.  The  common  law,  which  jus- 
tifies an  accused  man  in  entire  silence,  appears 
in  beautiful  contrast  to  the  Continental  sys- 
tems, which  permit  the  criminal  to  be  racked 
by  inquisitorial  skill,  until  something  be  wrung 
from  him  which  may  be  patched  up  into  proof 
of  guilt.  This  case  shows  nothing  of  the  kind. 
The  phrase  'called  up.'  commented  on  by  the 
counsei.  does  not  appear  in  the  record,  and  if 
employed  by  the  witnesses,  related  doubtless 
to  the  ordinary  case  of  calling  forth  a  witness, 
and  not  of  awakening  him  from  slumber." 
Williams  v.  Com.,  2q  Pa.  St.  105. 
Call  of  a  Minister.  (See  the  title  Religious 
108  Volume  V. 


Definitions. 


CA  L  UMNY —  CAMP-MEE  TING. 


Definitions. 


CALUMNY. —  An  unjust  prosecution  or  defense  of  a  suit.1 

CAMEO.  (See  also  JEWELRY.)  —  Any  carved  work,  in  relief;  usually 
applied  to  precious  stones,  but  also  used  generally.2 

CAMPHENE.  (See  also  Benzine  ;  Burning-fluid  ;  and  the  title  Fire 
INSURANCE.)  —  A  chemical  compound  consisting  of  eight  parts  of  hydrogen 
and  ten  of  carbon ;  used  for  burning  in  lamps,  and  also  as  the  common 
solvent  in  varnishes.3 

CAMP-MEETING.  —  A  temporary  gathering  of  a  large  number  of  persons  in 
tents  or  booths  for  the  purpose  of  holding  frequent  religious  services.4 


Societies.)  —  See  also  Paddock  v.  Brown,  6 
Hill  (N.  Y.)  532,  where  it  is  said  that  it  seems 
that  the  call  relates  exclusively  to  the  spirit- 
ual concerns  of  the  congregation.  It  is  there 
described  as  an  instrument  issuing  from  the 
congregation  to  a  minister,  which  may  be 
signed  either  by  the  elders  and  deacons,  by 
the  trustees,  or  by  a  selected  committee,  and 
attested  by  the  moderator  of  the  meeting. 
The  call  in  that  case  was  by  a  Presbyterian 
church.  And  see,  as  to  what  constitutes  a 
sufficient  call  to  make  the  trustees  liable, 
Miller  v.  Baptist  Church,  16  N.  J.  L.  251. 

Jury  and  Jury  Trial.  (See  also  the  title  Jury 
and  Jury  Trial.) —  In  State  v.  Cardoza,  11  S. 
Car.  257,  Haskell,  J.,  says:  "  Any  one  who 
is  at  all  familiar  with  the  practice  is  aware 
that  the  term  call  is  entirely  distinct  from  the 
drawing  of  jurors.  In  every  case  the  jury  is 
■called  by  the  clerk  of  the  court  to  ascertain 
who  of  the  jurors  are  present,  and  whether 
the  jury  is  ready  for  the  trial  of  the  cause. 
The  word  has  absolutely  no  other  significance. 
The  order  of  the  court  is  familiar,  '  Mr.  Clerk, 
call  over  the  jury,'  and  incident  to  every  trial, 
and  can  properly  only  be  done  after  the  jurors 
have  been  drawn  and  the  jury  organized." 

"  Called  "  as  Allegation  of  a  Fact.  —  In  State  v. 
Mohr,  55  Mo.  App.  32g,  it  was  held  that  it  was 
not  fatal  to  an  indictment  for  permitting  a 
gaming  device  on  premises,  that  it  charged 
that  the  device  was  called  a  pack  of  cards,  in- 
stead of  "  was  a  pack  of  cards."  So  in  Rex  v, 
Earnshaw,  15  East  458,  it  was  held  that  "called 
lurchers,"  in  an  information  against  one  for 
keeping  dogs  called  lurchers  10  kill  game, 
must  be  taken  to  indicate  that  "  they  were 
rightly  so  called,  and  that  they  were  lurchers." 

Call  Men. —  As  to  the  position  of  call  men  in 
a  fire  department,  see  Fire  Comrs.  v.  Lyon, 
S3  L.  J.  L.  634. 

1.  In  Lanning  v.  Christy,  30  Ohio  St.  117, 
Wright,  J.,  says:  "  There  was  a  word  called 
calumuy  in  the  civil  law,  which  signified 
an  unjust  prosecution  or  defense  of  a  suit, 
and  the  phrase  is  still  said  to  be  used  in  the 
courts  of  Scotland  and  the  ecclesiastical  and 
admiralty  courts  of  England,  though  we  do 
not  find  cases  of  the  kind  in  the  reports." 
See  generally  the  titles  Libel  and  Slander; 
Malicious  Prosecution. 

2.  See  Bailey  v.  Schell,  5  Blatchf.  (U.  S.) 
195,  for  construction  of  term  in  tariff  acts;  see 
also  the  title  Revenue  Laws. 

3.  Lighting  Store.  —  Where  a  policy  of  insur- 
ance against  loss  by  fire  to  goods  in  a  store 
contained  a  provision  that  in  case  the  prem- 
ises containing  the  goods  should  be  appropri- 
ated, applied,  or  used  for  the  purpose  of  stor- 
ing or  keeping  therein  any  of  the  articles 
included  in  the  memorandum  of  special  rates 


in  the  terms  and  conditions  annexed,  unless 
by  special  agreement,  the  policy  should  be 
void;  and  under  the  class  of  special  rates, 
after  an  enumeration  of  articles,  there  was  a 
statement  that  camphene  when  used  in  stores 
subjected  the  goods  therein  to  an  additional 
charge  of  ten  cents  on  the  hundred  dollars, 
and  that  the  premium  for  such  use  must  be 
indorsed  in  writing  on  the  policy  —  it  was  held 
that  the  use  of  camphene  to  light  the  store 
was  prohibited,  and  that  its  use  without  a 
compliance  with  the  special  provision  in  refer- 
ence to  it  avoided  the  policy.  Westfall  v. 
Hudson  River  F.  Ins.  Co.,  12  N.  Y.  289,  Mead 
v.  Northwestern  Ins.  Co.,  7  N.  Y.  530. 

Cleaning  Type. —  But  the  use  of  camphene 
for  cleaning  type,  a  purpose  customary  among 
printers,  is  not  a  violation  of  a  fire  policy 
upon  the  printing  and  book  materials  and 
stock  in  a  building  "  privileged  for  a  printing- 
office,  bindery,  and  book-store,"  the  printed 
conditions  of  the  policy  describing  booksellers' 
stocks  as  extra-hazardous,  subjecting  cam- 
phene on  sale  and  printers  of  books  to  special 
rates,  and  prohibiting  the  use  of  camphene, 
spirit-gas,  or  burning-fluid  without  permis- 
sion, and  requiring  such  conditions  to  be 
indorsed  on  the  policy.  Harper  v.  Albany 
Mut.  Ins.  Co.,  17  N.  Y.  194;  Harper  v.  New 
York  City  Ins.  Co.,  22  N.  Y.  441. 

Other  Fluids.  —  A  stipulation  in  an  insurance 
policy  against  "  keeping  or  using  camphene, 
spirit-gas,  or  any  burning-fluid  or  chemical 
oils,"  is  not  violated  by  the  use  of  a  fluid  for 
illuminating  purposes  not  in  its  nature  like 
camphene  or  spirit-gas.  Wheeler  v.  American 
Cent.  Ins.  Co.,  6  Mo.  App.  235. 

Removed  before  Fire  Reaches  Building. —  In 
Mead  v.  Northwestern  Ins.  Co.,  7  N.  Y.  530, 
it  was  held  that  where  the  use  of  camphene 
was  prohibited,  the  policy  is  invalid,  although 
the  camphene  was  removed  before  the  fire 
reached  the  building. 

Camphene  is  turpentine  refined  by  repeated 
distillation.  Putnam  v.  Commonwealth  Ins. 
Co.,  4  Fed.  Rep.  753. 

4.  Intoxicating  Liquors.  (See  also  the  title 
Intoxicating  Liquors.)  —  In  a  criminal  com- 
plaint for  a  violation  of  the  Public  Laws  of 
Rhode  Island  by  selling,  etc.,  within  one  mile 
of  the  place  of  holding  a  camp-meeting,  the 
court  said:  "  We  think  a  camp-meetiny  is  ex 
vi  termini  a  religious  meeting,  and  therefore, 
inasmuch  as  the  society  named  is  alleged  to 
be  a  religious  society,  that  it  was  not  neces- 
sary to  allege  that  the  meeting  was  held  for 
a  '  purpose  connected  with  the  object  for  which 
the  society  was  organized,'  that  being  im- 
plied."   State  v.  Read,  12  R.  I.  135. 

The  right  to  pass  such  acts  forms  part  of  the 
police  power  of  the  state,  and  the  acts  are 
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CAN. —  An  auxiliary  verb,  used  as  j 
power  and  possibility.1 
CANADA.  —  See  note  2. 

constitutional.  Com.  v.  Bearse,  132  Mass.  542; 
State  v.  Read,  12  R.  I.  137. 

Disturbing  Meetings. —  The  various  statutes 
prohibiting  the  disturbing  of  religious  meet- 
ings protect  camp-m-'rthnis.  For  a  full  treat- 
ment, see  the  title  Disturbing  Meetings. 

1.  Bills  and  Notes. —  It  has  been  held  that  a 
note  for  money,  "  which  I  promise  to  pay  as 
soon  as  I  possibly  can,"  is  due  in  presenti ;  the 
court,  by  Boyle,  J.,  saying:  "A  promise  to  pay 
as  soon  as  the  debtor  possibly  can  is,  in  the 
contemplation  of  law,  a  promise  to  pay  pres- 
ently. The  law  supposes  every  man  able  to 
pay  his  debts;  and  if  the  ability  to  pay  was  a 
question  to  be  tried,  the  only  practicable  mode 
of  trial  is  per  execution;  and  of  this  it  is  not 
yet  too  late  for  the  defendant  in  the  court  be- 
low to  have  full  benefit."  Kincaid  v.  Higgins, 
1  Bibb  (Ky.)  396.  See  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  65. 

Shall  and  Can. —  Where  an  act  which  read, 
"  A  party  may  be  examined  on  behalf  of  his 
co-plaintiff  or  a  co-defendant  as  to  any  matter 
in  which  he  is  not  jointly  interested  or  liable 
with  such  co-plaintiff  or  co-defendant,  and  as 
to  which  a  separate  and  not  joint  verdict  or 
judgment  shall  be  rendered."  was  amended  so 
as  to  read,  "  as  to  which  a  separate  and  not 
joint  verdict  or  judgment  can  be  rendered,"  it 
was  held  that  the  meaning  was  not  altered; 
that  the  prior  act  could  not  mean  that  the 
competency  of  the  witness  or  the  admissibility 
of  the  testimony  is  to  be  determined  according 
to  the  verdict  or  judgment  afterwards  to  be 
rendered.  Beal  v.  Finch,  n  N.  Y.  128.  See 
also  the  title  Witnesses. 

Can  and  Will.  —  Where  a  declaration  set  forth 
that  the  alleged  promise  was  made  "  in  con- 
sideration that  the  plaintiffs  would  delay  the 
service  of  the  execution,"  etc.,  and  on  the  trial 
a  writing  was  offered  in  evidence  which  read 
"  if  said  execution  can  be  delayed,"  etc.,  the 
defendants  claimed  that  there  was  a  variance, 
and  that  the  writing  contained  no  promise  on 
the  part  of  the  plaintiffs  to  delay  the  service. 
But  the  court,  by  Jackson,  J.,  held  otherwise, 
saying:  "  As  to  the  other  supposed  variance, 
we  are  equally  satisfied  that  the  declaration 
comports  with  the  legal  effect  of  the  writing. 
The  expression  '  if  the  execution  can  be  de- 
layed,' as  introduced  in  this  paper,  is  equiva- 
lent to  saying,  '  if  you  will  delay  it,'  or  '  in 
consideration  that  you  will  delay  it.'  "  Lent 
v.  Padelford,  10  Mass.  230. 

Best  You  Can.  —  In  an  action  to  recover  dam- 
ages for  a  loss  arising  from  the  repudiation  of 
a  contract  under  a  telegraphic  order  to  "  buy 
one  hundred  and  fifty  bales  *  *  *  best  you 
can,"  with  a  limit  of  forty-two  cents  per 
pound,  the  court,  by  Ames,  J.,  said :  "  [The  de- 
fendant's] instructions  were  Substantially  to 
buy  '  the  best  you  can,'  a  form  of  expression 
which  apparently  left  [to  the  plaintiffs]  the 
largest  possible  discretion  to  buy  as  oppor- 
tunities should  offer,  at  prices  not  exceeding 
the  prescribed  limit."  Marland  v.  Stanwood, 
101  Mass.  470. 

Cannot.  —  The  provisions  of  the  Pennsylvania 
statute  of  18th  March,  1775,  §  6,  "  that  where 


of  the  verb  "  to  be  able,"  to  denote 


the  grantors  and  witnesses  of  any  deed  are 
deceased,  or  cannot  be  had,  it  shall  be  law- 
ful," etc.,  are  sufficiently  complied  with  when 
it  has  been  proved  that  no  such  person  as  the 
subscribing  witness  could  be  heard  of,  al- 
though diligent  search  had  been  made. 
Powers  v.  M'Ferran,  2  S.  &  R.  (Pa.)  44.  See 
the  titles  Deeds;  Wills. 

Same  —  Cannot  and  May  Not.  —  Where  a  man- 
damus was  applied  for  to  appoint  separate 
overseers  for  the  several  districts  of  a  certain 
parish  under  the  Stat.  13  &  14  Car.  II.,  c.  12,  § 
21,  which  provides  for  cases  in  which  the  in- 
habitants of  counties,  by  reason  of  the  large- 
ness of  their  parishes,  "  have  not,  nor  cannot," 
reap  the  benefit  of  the  statute  of  43  Eliz.  in 
regard  to  the  provision  for  the  poor,  on  the 
ground  that  if  a  parish  had  once  begun  to  act 
as  this  parish  had  done  for  a  long  course  of 
years,  both  before  and  at  the  time  of  passing 
the  stat.  13  &  14  Car.  II.,  under  that  act,  it 
was  not  competent  for  the  inhabitants  by  any 
agreement  to  revert  back  again  to  the  pro- 
visions of  the  stat.  43  Eliz.,  the  court  refused 
the  mandamus  ;  Ellenborough,  C.  J.,  saying: 
"  There  is  nothing  in  the  language  of  the  act 
which  imports  that  parishes  were,  in  this  re- 
spect, then  immediately  to  adopt  that  mode  of 
maintenance  for  their  poor  from  which  they 
should  not  afterwards  be  at  liberty  to  depart. 
No  decided  case  has  excluded  this  provision 
from  receiving  a  prospective  construction. 
The  words  '  have  not  '  were  of  themselves 
sufficient  to  cover  any  then  actually  existing 
case  in  which  parishes  did  not  reap  the  bene- 
fit of  the  statute  43  Eliz.  The  word  cannot, 
though  in  its  strictest  grammatical  sense  it 
applies  properly  to  present  time,  yet  familiar 
instances  occur  in  which  the  word  is  used 
prospectively;  and  as  the  varying  circum- 
stances of  parishes  may  make  the  provisions 
of  the  statute  of  Car.  II.  as  necessary  in  re- 
spect to  future  cases  as  those  which  existed 
at  the  time  of  passing  the  act,  we  think  sound 
construction  requires  that  it  should  be  deemed 
applicable  to  both  descriptions  of  cases.  *  *  * 
According  to  the  construction  of  the  statute 
now  adopted  by  us,  the  word  cannot  must 
be  read  as  '  may  not.'  "  Rex.  v.  Palmer,  S 
East  416. 

Same  —  Legal  Inability. —  Cannot  includes  a 
legal  inability  as  well  as  a  final  impossibility. 
The  Newbattle,  10  Prob.  Div.  33. 

"  Can  Be  "  in  the  Sense  of  "  Can  Reasonably  Be." — 
A  colonial  statute  provided  that  the  common 
law  of  England  and  the  statutes  of  the  im- 
perial Parliament  should  be  enforced  in  the 
colony  in  so  far  as  they  should  be  applicable 
or  "  can  be  "  applied  to  this  settlement.  In  Jex 
v.  McKinnev,  L.  R.  14  App.  77,  following 
Whicker  v.  Hume,  1  DeG.  M.  &  G.  506,  it 
was  held  that  the  words  "can  be  "  are  to  be 
taken  as  meaning  "can  reasonably  be."  See 
also  the  title  Common  Law. 

2.  Canada  Money  —  Canada  Currency.  —  As  to 
the  negotiability  of  notes  payable  in  "  Canada 
currency  "  or  "  Canada  money,"  see  the  title 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  p.  105,  note  6. 
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CROSS-REFERENCES. 


For  other  matters  of  SUBSTANTIVE  Law  and  Evidence,  related  to  this  subject,  see  the 
following  titles :  ADMIRALTY  JURISDICTION,  vol.  1,  p.  645  ;  BOUND- 
ARIES, vol.  4,  p.  756;  BRIDGES,  vol.  4,  p.  918;  DAMS ;  DRAINS 
AND  SEWERS;  EMINENT  DOMAIN ;  IRRIGATION ;  MILLS; 
NAVIGABLE  WATERS ;  NAVIGATION ;  WATERCOURSES. 


I.  DEFINITION.  —  Canals,  as  here  treated  of,  are  those  artificial  waterways  so 
extensively  used  for  inland  navigation.  The  law  relating  to  waterways  used 
for  various  other  purposes,  such  as  aqueducts  for  supplying  water  in  arid 
regions,  and  for  mill  purposes,  will  be  treated  of  elsewhere  in  this  work. 
Cases  relating  to  such  waterways  and  illustrating  the  general  principles  appli- 
cable to  artificial  watercourses  will,  however,  be  cited  here  when  thought  to 
be  useful.1 

State  Canals.  —  In  many  instances,  in  the  United  States,  canals  have  been  con- 
structed and  maintained  by  the  several  states  in  which  they  are  situated, 
special  officers  as  commissioners  and  trustees  being  appointed  for  the  purpose 
of  operating  them.2 


1.  Definition.  —  In  Bishop  v.  Seeley,  18 
Conn.  389,  the  court  in  construing  a  descrip- 
tion in  a  deed  said:  "The  meaning  of  the 
word  '  canal  '  when  applied  to  artificial  pass- 
ages for  water,  is  a  trench  or  excavation  in  the 
earth,  for  conducting  water  and  confining  it  to 
narrow  limits.  (Webster's  Dictionary.)  It  is 
unlike  the  words  river,  pond,  lake,  and  other 
words  used  to  designate  natural  bodies  of 
water,  the  ordinary  meaning  of  which  is  con- 
fined to  the  water  itself,  but  it  includes  also 
the  banks,  and  has  reference  rather  to  the  ex- 
cavation or  channel  as  a  receptacle  for  the 
water.  It  is  an  artificial  thing,  and  the  cases, 
therefore,  of  lands  bounded  upon  natural 
bodies  of  water,  in  which  it  has  been  held 
that  the  land  conveyed  extends  to  the  water, 
and  in  some  instances  to  the  centre  or  thread 
of  a  river,  have  no  bearing  upon  this  case." 

In  Agawam  Canal  Co.  v.  Edwards,  36  Conn. 
476,  the  court  said:  "In  Bishop  v.  Seeley, 
18  Conn.  389,  the  court  quote  from  Webster's 
Dictionary  to  show  that  the  term  '  canal  '  ap- 


plies to  the  excavation;  but  Webster  also  says 
that  one  of  its  meanings  is  a  watercourse,  and 
Worcester  has  a  similar  definition." 
For  Further  Discussion  in  This  Connection,  see 

the  title  Boundaries,  vol.  4,  p.  756. 

2.  It  is  not  thought  practicable  to  give  at 
length  the  various  provisions  made  in  the 
several  states  for  the  control  and  operation  of 
canals,  and  the  powers  and  duties  of  the  com- 
missioners and  trustees  in  charge  thereof  ;  for 
such  details  the  practitioner  must  consult  the 
statute  books  of  his  state. 

State  Canals.  —  In  New  York,  there  are 
several  canals  of  great  importance  which  are 
the  sole  property  of  the  state,  as  the  Erie  and 
Champlain  canals,  connecting  the  waters  of 
Lake  Erie  and  Lake  Champlain  with  the 
waters  of  the  Hudson  river,  respectively,  and 
the  Cayuga,  the  Seneca,  the  Oswego,  and 
several  others.  At  a  very  early  period  in  the 
history  of  the  state  the  legislature  authorized 
the  state  to  aid  existing  canal  companies.  As 
early  as  1817  {New  York  Laws  of  1817,  c.  262) 
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II.  LEGAL  ST ATUS  AS  WATERCOURSES  —  Artificial  and  Natural  Watercourses  Distinguished. 

—  The  law  relating  to  artificial  watercourses  is  unlike  that  relating  to  natural 
streams.  As  was  said  in  a  leading  case  on  the  subject,  there  is  no  doubt  that 
the  right  to  the  water  of  a  river  flowing  in  a  natural  channel  through  one's 
land,  and  the  right  to  the  water  flowing  to  it  through  an  artificial  watercourse 
constructed  on  his  neighbor's  land,  do  not  rest  upon  the  same  principle.  In 
the  former  case,  each  successive  riparian  proprietor  is  prima  facie  entitled  to 
the  unimpeded  flow  of  the  water  in  its  natural  course,  and  to  its  reasonable 
enjoyment  as  it  passes  through  his  land,  as  a  natural  incident  to  his  ownership 
of  it  ;  in  the  latter,  any  right  to  the  flow  of  the  water  must  rest  on  some  grant 
or  arrangement,  either  proved  or  presumed,  from  or  with  the  owners  of  the 
lands  from  which  the  water  is  artificially  brought,  or  on  some  other  legal  origin.1 


five  commissioners  were  appointed,  known  as 
the  commissioners  of  the  canal  fund,  insti- 
tuted for  the  purpose  of  completing  the  canals, 
and  by  this  and  subsequent  legislation  the 
state  acquired  all  the  rights  in  the  Erie  and 
Champlain  canals.  By  the  constitution  of 
1S76,  art.  5,  §  3,  the  office  of  superintendent  of 
public  works  was  created,  and  the  office  of 
canal  commissioner  abolished,  and  all  the 
duties  of  the  last-named  officer  transferred  to 
such  superintendent. 

In  Illinois,  the  state  is  the  owner  of  the 
Illinois  and  Michigan  canal,  together  with  its 
locks,  dams,  and  other  improvements,  pro- 
vided for  the  navigation  of  the  Illinois  and 
Little  Wabash  rivers,  the  control  and  manage- 
ment of  its  property  being  intrusted  to  three 
commissioners.  As  to  the  powers  and  duties 
of  these  commissioners,  as  well  as  the  rules 
and  regulations  for  the  navigation  of  these 
waters,  reference  must  be  made  to  the  general 
laws  of  the  state.  See  Starr  &  Curt.  Illinois 
Annot.  Stat.,  vol.  2,  c.  19,  p.  375. 

In  Ohio,  the  state  canals  are  intrusted  to  the 
care  of  the  board  of  public  works.  See  Ohio 
Rev.  Stat.,  §  9519  et  seq.  See  also  Hubbard  v. 
Toledo,  21  Ohio  St.  379. 

In  Indiana,  the  state  constructed  and  ope- 
rated, by  a  board  of  canal  commissioners,  the 
Wabash  and  Erie  canal.  Indiana  Acts  of  1832, 
p.  r;  Nelson  v.  Fleming,  56  Ind.  310. 

The  Pennsylvania  Act  of  April  21,  1858,  au- 
thorizing the  sale  of  the  state  canals,  was  held 
constitutional;  and  it  was  held  that  the  judi- 
ciary had  no  power  to  declare  a  sale  void  for 
inadequacy  of  price,  or  for  any  undue  favor  to 
local  interests  supposed  to  have  influenced  it. 
Sunbury,  etc.,  R.  Co.  v.  Cooper,  33  Pa.  St.  278. 

Purchaser  from  State.  —  The  purchaser  of  a 
state  canal  takes  it  subject  to  the  provisions 
of  a  prior  contract  with  a  private  corporation. 
Williamsport,  etc.,  R.  Co.  v.  Com.,  33  Pa.  St. 
288. 

Dismal  Swamp  Canal  —  Concurrent  Jurisdiction 
of  Courts  of  Virginia  and  North  Carolina.  —  Under 
the  acts  of  Virginia  and  North  Carolina,  incor- 
porating the  Dismal  Swamp  Canal  Company, 
the  courts  of  each  state  have  concurrent  juris- 
diction in  all  matters  relating  to  the  company, 
and  the  court  which  first  obtains  jurisdiction 
ousts  all  others  of  it  during  the  pendency  of 
such  suit,  and  while  the  judgment  rendered 
therein  remains  in  force.  Cooper  v.  Dismal 
Swamp  Canal  Co.,  2  Murph.  (N.  Car.)  195. 

L  Distinction  between  Artificial  and  Natural 
Watercourses.  —  Rameshur     Pershad  Narain 


Singh  v.  Koonj  Behari  Pattuk,  6  Indian  App. 
33,  31  Moak  771.  See  also  Sampson  v.  Hod- 
dinott,  1  C.  B.  N.  S.  590,  87  E.  C.  L.  590; 
Nield  v.  London,  etc.,  R.  Co.,  L.  R.  10  Exch. 
4;  Sutcliffe  v.  Booth,  32  L.  J.  Q.  B.  136; 
Greatrex  v.  Hay  ward,  8  Exch.  291;  Wood  v. 
Waud,  3  Exch.  748. 

In  Magor  v.  Chadwick,  11  Ad.  &  El.  571,  it 
was  held  that  it  was  no  misdirection  to  the 
jury  to  say  "  that  the  law  of  watercourses  is 
the  same  whether  natural  or  artificial."  But 
in  Wood  v.  Waud,  3  Exch.  748,  it  was  said 
that  this  expression  was  to  be  considered  as 
applicable  to  the  particular  case,  and  that  as  a 
general  proposition  it  was  too  broad.  In  this 
latter  case,  it  was  held  that  the  diversion  of 
water  from  an  artificial  watercourse  made  for 
the  purpose  of  drainage,  by  one  through  whose 
land  it  flows,  is  not  unlawful  as  against  the 
lower  owner  through  whose  land  it  also  flows, 
or  through  whose  land  flows  a  natural  water- 
course into  which  it  empties,  as  it  is  obvious 
that  the  enjoyment  depends  upon  temporary 
circumstances. 

Prescription. —  In  Arkwright  v.  Gell,  5  M. 
&  W.  203,  a  mill  owner,  on  the  ground  of 
alleged  user  for  upward  of  twenty  years, 
claimed  a  right  to  the  flow  of  water  discharged 
from  a  mine  above  him,  but  it  was  held  that 
the  mine  owner,  nevertheless,  might  divert  the 
stream  when  deeper  draining  was  required,  as 
the  mill  owner  could  not  acquire  a  prescriptive 
right  to  the  flow  of  the  water,  it  appearing  that 
the  original  user  had  notice  that  the  supply 
might  be  discontinued. 

In  Greatrex  v.  Hayward,  8  Exch.  291,  22  L. 
J.  Exch.  137,  it  was  held  that  one  who  for  more 
than  twenty  years  had  used  water  discharged 
from  a  drain  upon  his  neighbor's  land, 
acquired  no  prescriptive  right  to  the  water, 
as  it  was  apparent  that  the  maker  of  the 
watercourse  never  intended  to  give  the  other 
the  use  of  it  as  a  matter  of  right. 

In  Green  v.  Carotta,  72  Cal.  267,  an  action 
was  brought  to  enjoin  the  defendants  from 
interfering  with  the  flow  of  the  waters  of  an 
alleged  natural  stream.  The  water  in  dispute 
was  contained  in  a  lagoon  located  upon  the 
land  of  the  defendants  and  never  had  any 
natural  outlet.  More  than  ten  years  prior  to 
the  commencement  of  the  action,  a  former 
owner  of  the  lands  of  the  plaintiffs  and  defend- 
ants cut  a  ditch  over  that  portion  of  his  land 
now  owned  by  the  defendants,  through  which 
he  conducted  the  water  of  the  lagoon  for  pur- 
poses of  irrigation  and  drainage,  and  ever 
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Ownership  of  Water  in  Canal.  —  The  water  in  a  canal  is  the  sole  property  of  the 
canal  owners ; 1  there  is  no  obligation  on  their  part  not  to  impede  the  flow 
therein.2  The  acquisition  of  title  to  the  land,  across  which  the  water  runs  in 
an  artificial  channel,  does  not  carry  with  it  the  right  to  draw  water  from  such 
channel.3 

Prescriptive  Rights.  —  But  rights  therein,  similar  to  the  riparian  rights  in  natu- 
ral watercourses,  may  be  acquired  by  prescription.4 


since  he  and  the  defendants  had  continuously 
used  all  the  water  flowing  in  the  ditch,  except 
such  as  they  wasted,  as  their  own,  and  ad- 
versely to  the  whole  world.  The  ditch  was 
located  upon  the  border  of  the  plaintiffs'  land, 
and  by  the  parol  leave  of  the  defendants  and 
their  predecessors  the  plaintiffs  had  used  the 
waste  water  of  the  ditch,  but  they  had  no 
further  claim  or  right  therein.  It  was  held 
that  the  defendants  were  absolute  owners  of 
the  water,  and  that  the  plaintiffs  had  never 
acquired  any  riparian  right  thereto. 

Canal  as  Boundary. —  In  Goodyear  v.  Shana- 
han,  43  Conn.  210,  it  was  held  that  a  deed, 
bounding  on  a  canal,  carries  the  title  to  the 
centre  of  the  canal.  In  Agawam  Canal  Co.  v. 
Edwards,  36  Conn.  476,  Butler,  J.,  delivering 
the  opinion  of  the  court,  said:  "  The  truth 
seems  to  be  that  the  words  '  on  the  canal  ' 
may  be  used  to  designate  the  line  of  the  exca- 
vation, or  the  excavation  to  the  line  of  the 
water,  or  the  watercourse  generally  and  as 
such,  according  to  circumstances.  Here  the 
parties  were  farmers  and  were  exchanging 
lands  for  mutual  convenience  on  the  opposite 
sides  of  an  artificial  watercourse,  intending  it 
to  be  a  permanent  boundary  between  them." 

In  Bishop  v.  Seeley,  iS  Conn.  389,  where  the 
deed  under  which  the  plaintiff  claimed  title 
described  the  premises  as  "  half  an  acre,  occu- 
pied as  a  canal,  and  bounded  northeasterly 
by  a  line  parallel  with  the  northeasterly  line 
of  said  canal,  two  feet  therefrom,"  it  was  held 
that  the  word  "  canal,"  as  used  in  this  deed,  im- 
ported the  whole  excavation  made  for  the  pur- 
pose of  the  canal,  and  that  the  line  of  the  canal 
was,  therefore,  the  top  of  the  canal  bank,  and 
not  the  edge  of  the  water  in  the  canal. 

And  in  Carter  v.  Chesapeake,  etc.,  R.  Co.,  26 
W.  Va.  644,  53  Am.  Rep.  116,  where  a  grantor, 
having  title  to  lands  lying  on  both  sides  of  the 
head-race  of  a  mill  owned  by  him  below 
the  land  which  he  granted,  conveyed  to  the 
grantee  by  a  deed  lands  on  the  opposite  sides 
of  this  mill-race,  bounded  by  it,  the  tracts  on 
each  side  of  the  mill-race  being  described  by 
metes  and  bounds  extending  around  the  whole 
of  each  tract  separately,  and  not  extending 
around  both  of  them  together  as  one  tract,  it 
was  held  that  the  grantee  got  no  part  of  the 
bed  of  such  mill-race. 

In  Dunklee  v.  Wilton  R.  Co.,  24  N.  H.  489, 
it  was  held  that  if  lands  were  conveyed,  de- 
scribed as  bounding  on  an  artificial  water- 
course, such  watercourse  would  be  regarded, 
as  between  the  parties,  as  a  natural  stream. 
In  this  case,  the  plaintiff  was  the  owner  of  a 
valuable  mill  with  a  raceway  to  conduct  the 
water  from  the  mill  in  the  most  direct  manner 
to  the  stream  below.  This  raceway  was  con- 
structed by  consent  of  the  parties,  and  had 
been  in  use  for  several  years,  until  the  origi- 
nal channel  had  been  to  a  great  extent  ob- 
5  C.  of  L.— 8  1 


structed  and  could  not  readily  be  restored. 
The  plaintiff  conveyed  a  portion  of  his  land  in 
which  the  raceway  was  situated,  describing 
it  as  "  bounding  on  the  sawmill  brook," 
which  it  was  admitted  was  this  artificial  race- 
way, and  ''  on  the  bridge  meadow  brook," 
which  was  the  original  channel.  The  court 
said:  "  We  think  the  mention  of  this  race- 
way as  the  sawmill  brook  is  a  recognition  of 
it  as  being,  as  between  these  parties,  the  brook, 
the  natural  channel."  See  also  Warner  v. 
Southworth,  6  Conn.  471. 

See  the  title  Boundaries,  vol.  4,  p.  756. 

1.  Rochdale  Canal  Co.  v.  King,  14  Q.  B.  122, 
68  E.  C.  L.  122. 

Permission  to  Tap  —  Parol. —  In  Losh  v.  Penn- 
sylvania Canal  Co.,  103  Pa.  St.  515,  where  it 
was  provided  that  no  person  shall  tap  and  take 
water  from  a  canal  without  first  obtaining 
written  permission,  it  was  held  that  evidence 
that  permission  by  parol  was  granted  was 
inadmissible  in  an  action  to  recover  the  pen- 
alty provided  by  the  act. 

2.  Xield  v.  London,  etc.,  R.  Co.,  L.  R.  10 
Exch.  4. 

3.  Fox  River  Flour,  etc.,  Co.  v.  Kelley,  70 
Wis.  2S7;  Lawson  v.  Mowry,  52  Wis.  219. 

4.  Prescription.  —  Ivimey  v.  Stocker,  L.  R.  1 
Ch.  396;  Greatrex  v.  Hayward,  8  Exch.  293; 
Beeston  v.  Weate,  5  El.  &  Bl.  986,  85  E.  C.  L. 
986;  Arkwright  v.  Gell,  5  M.  &  W.  203;  Gaved 
v.  Martyn,  19  C.  B.  N.  S.  732,  115  E.  C.  L. 
732;  Murchie  v.  Gates,  78  Me.  300;  Reading  v. 
Althouse,  93  Pa.  St.  400. 

In  Wood  v.  Waud,  3  Exch.  748,  the  court 
said:  "  We  entirely  concur  with  Lord  Den- 
man,  C.  J.,  that  '  the  proposition  that  a  water- 
course, of  whatever  antiquity  and  in  whatever 
degree  enjoyed  by  numerous  persons,  cannot 
be  enjoyed  so  as  to  confer  a  right  to  the  use  of 
the  water  if  proved  to  have  been  originally  arti- 
ficial, is  quite  indefensible.'  But  on  the  other 
hand,  the  general  proposition,  that  under  all 
circumstances  the  right  to  watercourses  arising 
from  enjoyment  is  the  same  whether  they  be 
natural  or  artificial,  cannot  possibly  be  sus- 
tained. The  right  to  artificial  watercourses,  as 
against  the  party  creating  them,  surely  must 
depend  upon  the  character  of  the  watercourse, 
whether  it  be  of  a  permanent  or  temporary 
nature,  and  upon  the  circumstances  under 
which  it  is  created.  The  enjoyment  for  twenty 
years  of  a  stream  diverted  or  penned  up  by  per- 
manent embankments,  clearly  stands  upon  a 
different  footing  from  the  enjoyment  of  a  flow 
of  water  originating  in  the  mode  of  occupation 
or  alteration  of  a  person's  property,  and  pre- 
sumably of  a  temporary  character  and  liable  to 
variation."  See  also  Sutcliffe  v.  Booth,  32  L. 
J.Q.  B.  136;  Roberts  v.  Richards,  50  L.  J.  Ch. 
297,  44  L.  T.  271.  In  Freeman  v.  Weeks,  45 
Mich.  335,  it  was  held  in  an  action  brought  for 
obstructing  a  ditch,  that  where  a  ditch  dug  as 
13  Volume  V. 


Authorization. 


CANALS, 


Construction. 


Right  to  Have  Water  Pure  and  Unpolluted.  —  The  right  to  have  the  water  in  an  arti- 
ficial channel  pure  and  unpolluted,  may  be  acquired  by  prescription  in  a 
watercourse  of  a  permanent  character,  though  artificial  in  its  origin.1 

Private  Canal.  —  A  waterway  which  is  a  mere  private  enterprise  is  like  a  private 
road  over  which  the  public  may  be  permitted  to  travel,  but  in  which,  unless 
dedicated  to  its  use,  it  obtains  no  vested  rights.2  The  proprietor  of  a  tract  of 
land  has  the  right  to  excavate,  entirely  within  his  own  boundaries,  and 
exclusively  at  his  own  expense,  a  canal,  for  the  purpose  of  navigation,  and  to 
require  payment  for  its  use  from  those  who  choose  to  avail  themselves  of  its- 
facilities.3 

III.  Authorization  and  Construction  —  Eminent  Domain.  —  The  importance  of 
canals  to  the  interest  and  progress  of  the  community,  as  highways  for  com- 
merce, makes  them  clearly  within  the  class  of  public  uses  for  which  the 
rights  of  individuals,  provided  compensation  be  made  therefor,  may  be  taken, 
whether  these  rights  are  to  become  vested  in  the  state,  or  in  the  company 
incorporated  for  the  purpose  of  constructing  and  operating  the  canals  and 
authorized  to  compel  the  payment  of  tolls  from  the  public.4    And  for  the 


a  neighborhood  drain  had  remained  open  as  a 
watercourse  for  some  years,  it  ought  to  be 
governed  by  the  rules  that  apply  to  other 
watercourses. 

In  Greatrex  v.  Hayward,  8  Exch.  291,  it  was 
held  that  the  flow  of  water  from  a  drain,  even 
for  twenty  years,  the  drain  being  made  for  the 
purposes  of  agricultural  improvements,  did  not 
give  a  right  to  a  neighbor  so  as  to  preclude 
the  proprietor  from  altering  the  level  of  his 
drain  for  the  improvement  of  his  land. 

1.  Pollution  of  Water. —  In  Magor  v.  Chad- 
wick,  11  Ad.  &  El.  571,  39  E.  C.  L.  169,  it  was 
held  that,  where  an  artificial  drain  had  been 
constructed  for  the  purpose  of  draining  a  mine, 
and  the  pumping  of  the  water  had  been  dis- 
continued for  twenty  years,  during  which 
period  pure  water  had  flowed  naturally  and  con- 
tinuously in  the  watercourse,  a  later  riparian 
owner  gained  the  right  by  prescription  to  have 
the  water  so  flow,  and  that  the  resumption  of 
pumping  the  water  from  a  mine  into  the  drain, 
and  consequent  pollution  thereof,  was  a  nui- 
sance. 

Use  of  for  Drainage.  —  Where  a  city,  during 
the  existence  of  a  canal  company,  by  contract 
used  a  portion  of  a  canal  by  a  culvert  for 
drainage,  and  continued  to  use  the  same  after 
the  state  had  succeeded  to  the  rights  of  the 
company,  it  was  held  that  the  state  could  not 
prevent  the  use  of  such  culvert,  without  fur- 
nishing equal  facilities  for  drainage  in  some 
other  manner.  City  of  New  Orleans  v.  Board 
of  Control,  47  La.  Ann.  241. 

2.  Potter  v.  Indiana,  etc.,  R.  Co.,  95  Mich. 
389;  Ward  v.  Warner,  8  Mich.  508.  In  the 
latter  case  it  was  held  that  a  canal  through 
a  marsh  in  which  a  stream  was  lost,  cut  by 
private  individuals  through  the  lands  of  one 
of  them  for  the  purpose  of  affording  floatage 
for  timber  through  the  same  in  connection 
with  the  stream,  was  a  private  way,  which 
the  public  were  not  entitled  to  use  unless 
dedicated  to  their  use. 

3.  Rights  of  Public  — Toll.  —  If  works,  bene- 
ficial to  the  public,  are  constructed  by  private 
enterprise  upon  private  property,  and  the  pub- 
lic choose  to  avail  themselves  of  the  benefits  of 
such  works,  equity  would  require  compensa- 
tion to  be  made  for  the  benefits  conferred. 


Persons  availing  themselves  of  such  privileges 
form  an  implied  contract  to  remunerate  the 
owners  of  the  property,  and  it  is  immaterial 
under  what  term  or  expression  such  remunera- 
tion is  claimed.  Harvey  v.  Potter,  19  La.  Ann. 
264;  92  Am.  Dec.  532. 

In  Wadsworth  v.  Smith,  11  Me.  278,  26  Am. 
Dec.  525,  in  an  action  of  assumpsit  on  account 
of  slipping  logs  along  a  stream,  which  had 
been  made  floatable  by  the  application  of  arti- 
ficial means,  at  the  expense  of  the  owner, 
although  the  right  to  exact  toll  was  questioned, 
it  was  held  that  the  proprietor  might  open  a 
passage  through  his  land  for  his  own  accom- 
modation, and  permit  others  to  use  it  under  an 
agreement  for  compensation  which  could  be 
enforced.  See  infra,  this  title,  Authorization 
and  Construction  ;  Po-ivcr  to  Exact  Tolls. 

4.  Exercise  of  Right  of  Eminent  Domain  — 
United  States.  —  Chesapeake,  etc.,  Canal  Co.  v. 
Key,  3  Cranch  (C.  C.)  599;  Farnum  v.  Black- 
stone  Canal  Corp.,  I  Sumn.  (U.  S.)  46. 

Maryland.  —  Chesapeake,  etc.,  Canal  Co.  v. 
Baltimore,  etc.,  R.  Co.,  4  Gill  &  J.  (Md.)i; 
Harness  v.  Chesapeake,  etc.,  Canal  Co.,  I 
Md.  Ch.  249. 

Massachusetts.  —  Hazen  v.  Essex  Co.,  12 
Cush.  (Mass.)  475;  Com.  v.  Breed,  4  Pick. 
(Mass.)  463. 

New  York.  —  Selden  v.  Delaware,  etc.,  Canal 
Co.  29  N.  Y.  634. 

Ohio.  —  Willyard  v.  Hamilton,  7  Ohio,  pt.  2, 
in,  30  Am.  Dec.  195. 

Oregon.  —  Dalles  Lumbering  Co.  v.  Urqu- 
hart,  16  Oregon  67. 

When,  for  many  years,  water  was  diverted 
from  a  stream  on  which  a  mill  was  situated, 
by  the  Union  Canal  Company,  under  agree- 
ment with  the  successive  owners  of  the  mill- 
seat,  for  a  stipulated  sum,  it  was  held,  that 
upon  the  company's  continuing  to  use  the 
water,  after  the  expiration  of  the  agreement, 
under  the  power  of  eminent  domain  granted 
to  the  company  by  the  state,  the  owner  was 
entitled  to  an  assessment  for  damages.  Heil- 
man  v.  Union  Canal  Co.,  50  Pa.  St.  268. 

The  charter  of  the  Morris  Canal  Company, 
and  the  fact  that  its  water  rights  are  held  for  a 
quasi  public  purpose,  furnish  no  insurmount- 
able obstacle  to  the  appropriation  of  such  rights 
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use  of  the  canal  a  public  thoroughfare  may  be  appropriated,  as  may  also  the 
banks  of  a  navigable  river.1 

Compensation  —  Compliance  with  Requirements. —  But  no  appropriation  of  land  Or 
right  to  the  flowage  can  be  made  without  compensation,  nor  until  the  require- 
ments of  the  law  authorizing  such  taking  have  been  complied  with.2  Unless 


to  the  use  of  the  state  for  the  preservation  of 
the  public  health  and  safety,  upon  just  com- 
pensation being  made,  provided  the  right  to 
condemn  is  clearly  granted  by  the  legislature. 
Van  Reipen  v.  Jersey  City,  (N.  J.  1S96)  33  Atl. 
Rep.  740. 

As  to  the  Damages  to  be  assessed  and  the 
mode  of  ascertaining  the  sum,  the  following 
cases  may  be  consulted:  Van  Schoick  v.  Dela- 
ware, etc.,  Canal  Co.,  20  N.  J.  L.  249;  Chesa- 
peake, etc.,  Canal  Co.  v.  Hoye,  2  Gratt.  (Va.) 
514;  People  v.  Wells,  12  111.  IC2;  Union  Canal 
Co.  v.  Stump,  81*  Pa.  St.  355. 

In  Wheelock  v.  Young,  4  Wend.  (N.  Y.)  648, 
it  was  held  that  the  appraisal  of  damages  may 
be  made  as  well  for  the  temporary  use  of  lands 
adjacent  to  the  line  of  the  canals,  for  the  de- 
struction of  crops  in  consequence  of  the  re- 
moval of  fences,  and  for  materials  taken,  as 
for  lands  permanently  appropriated,  the  fee  of 
which  vests  in  the  state. 

Set  Off.  —  Statutes  authorizing  the  benefits 
inuring  to  the  lands  remaining,  and  adjacent 
to  the  lands  taken,  to  be  estimated,  and  the 
value  of  such  benefits  set  off  against  the  value 
of  the  lands  taken,  have  been  held  constitu- 
tional. Eldridge  v.  Binghamton,  42  Hun  (N. 
Y.)  202;  Livingston  v.  New  York,  8  Wend.  (N. 
Y.)85;  22  Am.  Dec.  622.  See  generally  the 
title  Eminent  Domain. 

Change  of  Canal  Bed.  —  Under  the  Pennsyl- 
vania Act  of  March  17,  1869,  P.  L.  12,  a  canal 
company  may  condemn  land  so  as  to  enable 
an  overhead  crossing  to  be  built  over  both  the 
canal  and  a  neighboring  railroad,  although  the 
removal  of  the  canal  and  the  construction  of 
the  railroad  in  the  old  canal  are  embraced  in 
the  improvement;  and  the  fact  that  the  railroad 
company  which  owns  the  stock  of  the  canal 
company  makes  the  contract  with  the  city  for 
the  improvement  does  not  render  illegal  the 
corporate  action  of  the  canal  company  in  con- 
demning the  land.  Bigler  v.  Pennsylvania 
Canal  Co.,  177  Pa.  St.  28. 

Damages  where  Construction  of  Canal  is  Not 
Authorized.  —  In  Matter  of  Townsend,  39  N.  Y. 
171,  it  was  held  that  where  lands  had  been 
taken  already  or  appropriated  without  au- 
thority, or  had  been  injured  by  the  construc- 
tion of  a  canal,  a  statute  authorizing  a  commis- 
sioner to  appraise  the  damages  already  sus- 
tained, and  making  the  award  and  the  payment 
or  tender  of  the  sum  awarded  a  bar  to  any 
action  of  the  owners  to  recover  such  damages, 
was  unconstitutional. 

Right  to  Confer  Authority  on  a  Foreign  Corpora- 
tion.—  In  Matter  of  Townsend,  39  N.  Y.  171, 
it  was  held  that  the  legislature  might  au- 
thorize a  foreign  corporation  to  take  land  for 
the  purposes  of  its  canal,  notwithstanding  the 
fact  that  the  lands  were  to  be  used  for  a  navi- 
gable canal  along  the  border  of,  but  without, 
the  state. 

Indefinite  Authorization. —  In  Hayden  v.  State, 
132  N.  Y.  533,  it  was  held  that  a  resolution 
declaring  it  the  duty  of  the  canal  commis- 


sioners "  to  make  a  temporary  appropriation 
of  the  waters  "  of  a  certain  lake  was  too  indefi- 
nite to  effect  a  legal  appropriation,  in  that  it 
failed  to  state  that  all  the  water  or  any  partic- 
ular quantity  was  appropriated. 

Limitation  of  Time  to  Build.  —  If  an  act  is  ob- 
tained by  a  company,  authorizing  them  to  make 
a  canal,  and  for  that  purpose  to  take  certain 
lands  specified  in  the  act,  on  giving  compensa 
tion  to  the  owners  in  the  manner  pointed  out, 
but  the  act  contains  no  limitation  of  time 
within  which  those  powers  are  to  be  exercised, 
the  company  is  entitled  to  commence  those 
works,  and  avail  themselves  of  the  provisions 
of  the  act,  after  any  lapse  of  time,  however 
great,  and  the  owner,  if  dissatisfied,  cannot 
restrain  them  and  has  no  remedy  against  them 
in  a  court  of  law.  Thicknesse  v.  Lancaster 
Canal  Co.,  4  M.  &  W.  472. 

Power  to  Construct  To  or  From  "  Tide  Water.  " 
— ■  In  Chesapeake,  etc.,  Canal  Co.  v.  Key,  3 
Cranch  (C.  C.)  599,  it  was  held  that  a  canal  com- 
pany whose  charter  authorized  the  construction 
of  a  canal  along  the  line  of  a  river  from  tide- 
water, was  not  restricted  to  commencing  the 
route  at  the  highest  point  of  tide-water,  but  that 
the  provision  meant  nothing  more  than  the 
highest  point  of  safe  and  convenient  navigable 
tide-water.  And  in  Binney's  Case,  2  Bland 
(Md.)  99,  it  was  held  that  under  the  authority 
given  by  its  charter  to  the  Chesapeake,  etc., 
Canal  Co.  to  extend  its  canal  to  the  tide  of  the 
Potomac,  in  the  District  of  Columbia,  the  com- 
pany was  not  limited  to  the  head  of  the  tide  on 
that  river  in  the  District,  but  that  it  had  the 
right  and  was  bound  to  extend  it  to  some  port, 
so  as  to  connect  with  ship  navigation. 

In  State  v.  Betts,  24  N.  J.  L.  555,  it  was  held 
that  it  would  be  too  stringent  a  construction 
to  say  that  the  "  waters  of  the  Hudson  "  with 
which  the  Morris  Canal  Company  were  au- 
thorized to  connect  their  canal,  meant  either 
the  line  of  high  or  low  water  mark. 

Straightening  of  Canals  —  Change  of  Bed.  —  The 
purpose  of  the  Pennsylvania  Act  of  March  17, 
1869,  P.  L.  12,  relating  to  the  straightening  of 
canals,  was  not  only  to  permit  changes  of  loca- 
tion by  straightening  so  as  to  facilitate  trans- 
portation, but  also  to  better  secure  the  safety 
of  the  persons  and  property  of  those  who  had 
occasion  to  cross  the  canal.  Bigler  v.  Pennsyl- 
vania Canal  Co.,  177  Pa.  St.  28. 

1.  Carpenter  v.  State,  12  Ohio  St.  457. 

2.  Compensation  —  Statutory  Prerequisites.  — 
Binney  v.  Chesapeake,  etc.,  Canal  Co.,  8  Pet. 
(U.  S.)2I4;  Farnum  v.  Blackstone  Canal  Corp. , 
1  Sumn.  (U.  S.)4(>;  Trenton  Water  Power  Co. 
v.  Raff,  36  N.  J.  L.  336;  Ten  Eyck  v.  Delaware, 
etc.,  Canal  Co.,  18  N.  J.  L.  201,  37  Am.  Dec.  233. 

In  Morris  Canal,  etc.,  Co.  v.  Central  R.  Co., 
16  N.  J.  Eq.  419,  it  was  held  that  the  filing  of 
the  survey  required  by  the  act  incorporating 
the  canal  company,  was  a  necessary  prerequi- 
site to  the  taking  of  any  lands  under  the  powers 
given  by  the  charter.  People  7'.  Wells,  12  111. 
102. 
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expressly  provided,  it  is  not  necessary,  however,  that  compensation  be  first 
made.1  But  payment  for  the  land  is  a  condition  precedent  to  the  passing  of 
the  fee  from  the  former  owner;  this  is  not  accomplished  by  the  completion 
of  the  canal.2 

Rights  of  Former  Owners  of  Lands  Taken. —  Where  a  state  has  authorized  its  agents 
to  appropriate  a  fee  simple  in  the  land  for  the  construction  of  its  canals,  the 
former  owner,  of  course,  retains  no  rights  therein,  such  as  the  right  to  use  the 
water  or  to  take  ice  therefrom.3  So,  under  the  authorizing  statutes  of  New 
York, 1  Pennsylvania,6  and  0/iio,6  the  states  respectively  acquired  a  fee  simple 
absolute,  whether  by  condemnation  or  deed,  in  the  lands  appropriated  for 
canal  purposes. 

But  a  Mere  Easement  by  the  State,  as  a  right  to  flow,  confers  no  other  rights  in  the 
land,  and  the  right  to  take  ice  belongs  to  the  owner  of  the  servient  estate.7 

Right  to  Enter  and  Use  the  Soil  before  Payment  of  Damages.  — The  appropriation  of  land 
by  the  authorized  agents  of  the  state  confers  the  right  to  enter  upon  and  use 
the  soil,  although  the  absolute  fee  does  not  vest  in  the  state  until  the  pay- 
ment of  damages.8 

Restriction  upon  Use  of  Lands. —  The  fee  simple  may  be  limited  to  the  use  or  pur- 
pose of  navigation,  and  when  so  restricted  the  company  cannot  use  the  prop- 
erty for  other  purposes.9 


Any  departure  from  such  plan,  injuring  the 
property  of  a  third  person,  will  be  ground  for 
recovering  damages.  Jermaine  v.  Waggener, 
i  Hill  (N.  Y.)  279. 

Where  the  charter  of  a  canal  company  pro- 
vided that  the  company  should  not  begin  to 
construct  its  canal,  or  take  any  land  or  prop- 
erty therefor,  until  it  had  deposited  a  certain 
sum  with  the  treasurer  of  the  commonwealth 
as  security  for  the  payment  of  damages  for 
taking  land,  a  deposit  by  the  corporation  of 
United  States  bonds  of  the  par  value  of  the 
sum  required  was  a  sufficient  compliance  with 
the  charter.  Briggs  v.  Cape  Cod  Ship  Canal 
Co.,  137  Mass.  71. 

Consent  of  Commissioners.  —  The  statute  incor- 
porating the  village  of  Syracuse,  which  em- 
powers the  trustees  to  construct  basins,  etc., 
for  boats,  under  the  direction  and  with  the 
consent  of  the  canal  commissioners,  was  not 
intended  to  make  the  consent  of  all  the  com- 
missioners necessary;  and  the  permission  of 
one  of  them  is  evidence  of  the  consent  of  all, 
within  the  meaning  of  the  statute.  Larned  v. 
Syracuse,  5  Wend.  (N.  Y.)  166. 

1.  Den  v.  Morris  Canal,  etc.,  Co.,  24  N.  J.  L. 
.587. 

2.  Brinckerhoff  v.  Wemple,  1  Wend.  (N.  Y.) 

474- 

3.  Frank  v.  Evansville,  etc.,  R.  Co.,  111  Ind. 
132;  Blair  v.  Kiger,  ill  Ind.  193;  Nelson  v. 
Fleming,  56  Ind.  310;  Cromie  v.  Wabash, 
etc.,  Canal,  71  Ind.  208;  Indianapolis  Water 
Works  Co.  v.  Burkhart,  41  Ind.  365;  Kimble 
v.  White  Water  Valley  Canal  Co.,  1  Ind.  285; 
Card  v.  McCaleb,  69  111.  314;  Turrell  v.  Nor- 
man, 19  Barb.  (N.  Y.)  263. 

4.  New  York  Statute.  —  Rexford  v.  Knight, 
15  Barb.  (N.  Y.)  627,  affirmed  11  N.  Y.  308; 
Jermaine  v.  Waggener,  1  Hill  (N.  Y.)  279; 
Varick  v.  Smith,  5  Paige  (N.  Y.)  137,  28  Am. 
Dec.  417;  Mark  v.  State,  97  N.  Y.  572. 

5.  Pennsylvania  Statute.  —  Haldeman  v. 
Pennsylvania  Cent.  R.  Co.,  50  Pa.  St.  425. 

The  vendees  of  public  works  of  Pennsylvania 
and  those  claiming  under  them  have  a  title  in 


fee  simple  to  all  the  land  occupied  by  the  canal, 
including  that  covered  by  the  slopes  and  em- 
bankments originally  constructed,  and  the 
natural  accretions  of  the  same  from  time  to 
time.  Western  Pennsylvania  R.  Co.  v. 
Childs,  3  Pittsb.  (Pa.)  168. 

The  Vendees  of  the  State,  a  canal  company, 
become  liable  for  damages  occasioned  by  the 
taking,  in  the  mode  pointed  out  by  the  law. 
North  Branch  Canal  Co.  v.  Hireen,  44  Pa.  St. 
419- 

Question  for  Jury. —  Whether  the  state  in  the 
construction  of  a  canal  has  appropriated  a  piece 
of  land  for  permanent  or  temporary  use,  is  a 
question  for  the  jury.  In  the  latter  case,  the 
owner's  title  is  not  divested,  but  his  enjoy- 
ment is  interrupted  temporarily.  Pennsyl- 
vania, etc.,  Canal,  etc.;  Co.  v.  Billings,  94  Pa. 
St.  40. 

6.  Ohio  Statute.  —  State  v.  Pittsburgh,  etc., 

R.  Co.,  (Ohio  1895)  41  N.  E.  Rep.  205. 

7.  Brookville,  etc..  Hydraulic  Co.  v.  Butler, 
91  Ind.  134,  46  Am.  Rep.  580;  Edgerton  v. 
Huff,  26  Ind.  35.  See  also  Julien  v.  Wood- 
small,  82  Ind.  568. 

Presumption. —  In  Wyoming  Coal,  etc.,  Co. 
v.  Price,  81  Pa.  St.  156,  it  was  held  that  where 
land  is  procured  for  building  a  canal  through, 
the  presumption  is  that  the  right  of  soil  is  ac- 
quired, and  not  a  mere  easement. 

8.  Baker  v.  Johnson,  2  Hill  (N.  Y.)  342; 
Wheelock  v.  Young,  4  Wend.  (N.  Y.)  647; 
Rogers  v.  Bradshaw,  20  Johns.  (N.  Y.)  735, 

The  owner  of  such  land  is  entitled  to  have 
his  damages  appraised  as  soon  as  the  agents 
of  the  state  have  taken  possession  of  the  piop- 
erty  and  commenced  work.  People  v.  Hav- 
den,  6  Hill  (N.  Y.)  359. 

9.  Limiting  the  Uses  of  Lands.  —  Bostock  v. 
North  Staffordshire  R.  Co.,  4  El.  &  Bl.  798,  S2 
E.  C.  L.  798;  Badger  v  South  Yorkshire  R., 
etc.,  Co.,  1  El.  &  El.  347,  102  E.  C.  L.  347. 

Where  the  legislature  gave  the  canal  com- 
missioners, by  themselves  or  their  agents, 
leave  "  to  enter  upon  and  use  all  lands  neces- 
sary for  the  prosecution  of  the  improvements, 
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Mode  of  Ascertaining  Damages  Provided  by  Charter.  —  Where  the  mode  of  ascertaining 
damages  or  making  compensation  is  provided  by  the  charter  incorporating  the 
company,  or  by  statute,  the  compensation  must  be  sought  in  the  way  pointed 
out,  and  not  otherwise.1 

Grant  of  Public  Lands.  —  In  some  instances  Congress  has  granted  portions  of 
the  public  lands  in  aid  of  canal  enterprises.8 

IV.  POWER  TO  EXACT  TOLLS.  —  It  is  a  well-settled  doctrine  that  a  corpora- 
tion created  by  statute  is  a  mere  creature  of  the  law,  and,  as  such,  can  exercise 
no  powers  except  those  which  the  law  confers  upon  it. 

Express  Authority.  —  So,  a  canal  company  may  not  demand  toll,  except  under 
authority  given  by  its  charter,  nor  in  any  other  manner  than  is  therein 
provided.3 

Where  Certain  Articles  are  Specified  as  being  subject  to  toll  by  the  charter,  such  as 
are  not  enumerated  cannot  be  made  subject  thereto.*    For  example,  where  the 


and  to  make  canals,  feeders,  locks,  dams,  etc., 
doing,  nevertheless,  no  unnecessary  damage," 
it  was  held  that  the  commissioners  were  en- 
titled to  enter  upon  the  lands  adjacent  to  a 
lock,  and  break  up  and  remove  stone  for  the 
construction  of  the  lock,  and  were  not  tres- 
passers in  so  doing;  and  that  the  word  "  neces- 
sary," in  the  act,  was  used  in  the  popular 
sense,  and  was  not  equivalent  to  "  indispens- 
able." Jerome  v.  Ross,  7  Johns.  Ch.  (N.  Y.) 
315,  11  Am.  Dec.  484. 

1.  Where  Mode  of  Obtaining  Compensation  Fixed 
by  Law.  —  Kimble  v.  White  Water  Valley  Canal 
Co.,  1  Ind.  285;  Conwell  v.  Hagerstown  Canal 
Co.,  2  Ind.  588;  Fryeburg  Canal  v.  Frye,  5  Me. 
38;  Chase  v.  Sutton  Mfg.  Co.,  4  Cush.  (Mass.) 
152;  Stowell  v.  Flagg,  1  Mass.  364;  Stevens  v. 
Middlesex  Canal,  12  Mass.  467;  Lebanon  v. 
Olcott,  1  N.  H.  339;  Calking  v.  Baldwin,  4 
Wend.  (N.  Y.)  667,  31  Am.  Dec  168;  Fehr  v. 
Schuylkill  Nav.  Co.,  69  Pa.  St.  161. 

Under  1  N.  Y.  Rev.  Stat.  225,  §  48,  requiring 
persons  intending  to  claim  damages  for  the 
appropriation  of  their  lands  for  canal  purposes 
to  do  so  within  one  year,  it  has  been  held  that 
a  neglect  to  make  a  claim  within  the  year 
operates  as  a  waiver  of  the  right  to  make  it  at 
all.  Mask  v.  State,  97  N.  Y.  572.  The  board 
of  appraisers  has  no  jurisdiction  in  respect  to 
claims  for  damages  not  made  within  one  year 
after  the  appropriation.  People  v.  Canal  Ap- 
praisers, 9  Barb.  (N.  Y.)  496.  As  to  the  con- 
stitutionality of  such  a  provision,  see  Rexford 
v.  Knight,  11  N.  Y.  308. 

Where  the  Advantages  Equal  Damages, —  In 
Rexford  v.  Knight,  15  Barb.  (N.  Y.)  627,  it  was 
held  that  where  land  was  taken  by  the  state 
for  a  canal  and  a  claim  for  damages  was  made, 
and  the  appraiser  decided  that  the  advantages 
arising  from  the  canal  were  equal  to  the  loss 
and  damage  sustained  by  the  claimant,  the 
adjudication  had  the  same  effect  in  passing 
the  title  to  the  state  as  an  award  of  damages 
and  payment  thereof. 

2.  Grant  of  Public  Lands  in  Aid  of  Canal.  — 
Congress,  by  an  act  in  1822,  granted  certain 
public  lands  to  the  state  of  Illinois,  for  the 
purpose  of  a  canal,  and  provided  that  a  survey 
should  be  made  in  three  years,  and  that  the 
canal  should  be  opened  in  twelve  years.  Five 
years  later,  Congress,  by  another  act,  granted 
certain  other  public  lands  in  aid  of  the  canal, 
and  extended  the  time  for  commencing  the 


canal  to  five  years,  and  for  completing  it  to 
twenty  years,  after  the  date  of  the  act.  In  the 
year  1834,  A.  made  an  entry  of  part  of  the 
grant  of  land,  and  a  patent  was  issued  to  him 
therefor.  It  was  held  that  the  grants  to  the 
state  above  named  vested  in  it  at  once,  the 
conditions  as  to  filing  maps  and  beginning  and 
completing  the  canal  being  conditions  subse- 
quent, and  A.  was  bound  to  take  notice  of  the 
grants,  and  he  therefore  acquired  no  title  by 
his  entry  and  patent.  Wheeler  v.  Chicago,  68 
Fed.  Rep.  526.    See  the  title  Public  Lands. 

3.  Sturgeon  Bay,  etc.,  Ship  Canal  and  Har- 
bor Co.  v.  Leatham,  164  111.  239.  See  also  the 
cases  in  the  note  following. 

4.  Power  as  to  Tolls  —  General  Rule.  —  Perrine 
v.  Chesapeake,  etc.,  Canal  Co.,  9  How.  (U.  S.) 
172;  Stourbridge  Canal  v.  Wheeley,  2  B.  & 
Ad.  792,  22  E.  C.  L.  185;  Kingston-upon-Hull 
Dock  Co.  v.  Browne,  2  B.  &  Ad.  43,  22  E.  C. 
L.  23;  Barrett  v.  Stockton,  etc.,  R.  Co.,  2 
Scott  N.  R.  337;  Reg.  r*  Leicester,  etc  ,  Union 
Canal  Co.,  3  R.  &  C.  Cas.  1. 

Statement  of  Rule.  —  As  to  the  argument  that 
the  right  of  the  company  to  demand  toll  rests 
upon  the  ground  that  it  is  the  absolute  owner 
of  the  works  and  of  the  lands  it  occupies,  and 
may  therefore,  like  any  other  owner,  demand 
compensation  from  any  person  passing  over  its 
property,  Taney,  C.  J.,  in  Perrine  v.  Chesa- 
peake, etc.,  Canal  Co.,  9  How.  (U.  S.)  172,  thus 
disposes  of  it:  "  The  error  of  this  argument 
consists  in  regarding  the  title  of  the  company  to 
the  property  in  question  as  derived  to  them  on 
common-law  principles  and  measuring  their 
rights  by  the  rules  of  the  common  law.  The 
corporation  has  no  rights  of  property  except 
those  derived  from  the  provisions  of  the  charter, 
nor  can  it  exercise  any  powers  over  the  property 
it  holds  except  those  with  which  the  charter  has 
clothed  it.  It  holds  the  property  only  for  the 
purposes  for  which  it  was  permitted  to  acquire 
it  —  that  is,  to  effectuate  the  objects  for  which 
the  legislature  created  it.  And  whether  it 
may  lawfully  demand  compensation  from  a 
person  whom  it  permits  to  pass  over  its  prop- 
erty must  depend  upon  the  language  of  the 
charter,  and  not  upon  the  rules  of  the  common 
law." 

Conditional  Suspension  of  Authority  to  Exact 
Tolls  — Rights  of  Third  Parties.— In  Morris  v. 
Leona,  67  Tex.  303,  where  there  was  an  agree- 
ment between  A.  and  a  certain  city  which  gave 
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charter  provides  for  the  payment  of  toll  upon  merchandise  conveyed,  but 
makes  no  mention  of  passengers,  no  toll  can  be  required  of  them.1 

The  Privilege  of  Charging  Toll  against  Tugboats  cannot  be  implied  from  the  charter  of 
a  company  which  does  not  expressly  grant  such  privilege,  but  grants  it  as  to 
other  vessels.2 

Tugs  Used  for  Towing  Purposes.  —  Under  the  charter  of  a  company  authorizing 
tolls  .ind  charges  "  upon  all  boats,  vessels,  steamboats,  and  other  craft  used  for 
the  transportation  of  freight  and  passengers,"  tolls  cannot  be  collected  upon 
tugs  carrying  no  passengers  or  freight,  but  used  for  the  towage  of  vessels 
carrying  the  same.3 

Passengers  and  Freight  —  "  And "  Construed  as  "Or."  —  By  a  charter  providing  that  the 
company  may  regulate  tolls  and  charges  upon  all  vessels  used  "  for  the  trans- 
portation of  freight  and  passengers,"  the  power  to  impose  tolls  is  not  limited 
to  vessels  used  for  the  transportation  of  both  passengers  and  freight  at  the 
same  time,  as  the  word  "  and  "  must  be  construed  to  mean  "  or."  4 

When  Toll  Not  Authorized  —  Rights  of  Private  Individuals. —  It  has  been  held  that  any 
one  has  a  right  to  navigate  the  canal  for  the  transportation  of  passengers,  with 
passenger-boats,  free  of  charge,  when  no  toll  upon  such  traffic  is  authorized  on 
the  part  of  the  company.5 

The  Rule  of  Construction  in  such  cases  is,  that  where  there  is  any  ambiguity  in 
the  statute  authorizing  the  collection  of  toll,  it  must  be  taken  most  strongly 
against  the  company  and  in  favor  of  the  public.6 

1.  Where  Articles  Subject  to  Toll  Particularly 
Enumerated.  —  Perrine  v.  Chesapeake,  etc., 
Canal  Co.,  9  How.  (U.  S.)  172. 

Under  the  Erie  and  Champlain  Acts  of  New 
York,  Sess.  Acts  43,  c.  202,  imposing  tolls  on 
property  carried  and  articles  conveyed,  no  toll 
could  be  imposed  on  passengers.  Myers  v. 
Foster,  6  Cow.  (N.  Y.)  567.  This  act,  how- 
ever, has  been  amended,  and  toll  now  extends 
to  passengers.  New  York  Act  of  April  12, 
1827. 

2.  Sturgeon  Bay,  etc.,  Ship  Canal  and  Har- 
bor Co.  v.  Leatham,  164  111.  239. 

3.  Sturgeon  Bay,  etc.,  Ship  Canal  and  Har- 
bor Co.  v.  Leaiham,  164  111.  239. 

4.  Sturgeon  Bay,  etc.,  Ship  Canal  and  Har- 
bor Co.  v.  Leatham,  164  111.  239. 

5.  Perrine  v.  Chesapeake,  etc.,  Canal  Co.,  9 
How.  (U.  S.)  172.    See  the  title  Ferries. 

6.  Construction  of  Statutes  Authorizing  Toll.  — 
Stourbridge  Canal  Co.  v.  Wheeley,  2  B.  &  Ad. 
792,  22  E.  C.  L.  185;  Barrett  v.  Stockton,  etc., 
R.  Co.,  2  M.  &  G.  134,  40  E.  C.  L.  298.  In 
Leeds,  etc.,  Canal  Co.  v.  Hustler,  1  B.  &  C. 
424,  8.  E.  C.  L.  181,  where  a  canal  act  directed 
that  no  boat  navigating  thereon,  which  should 
not  be  capable  of  carrying  a  greater  burden 
than  twenty  tons,  or  which  should  not  have  a 
load  of  twenty  tons  on  board,  be  allowed  to 
pass  through  any  of  the  locks,  unless  the 
owner  or  navigator  of  such  boat  should  pav 
tonnage  equal  to  a  boat  of  twenty  tons,  it  was 
held  that  the  clause  was  confined  to  boats  car- 
rying some  load,  and  did  not  attach  upon  an 
empty  boat,  as  it  did  not  appear  that  in  any 
part  of  the  act  a  boat  per  se  was  made  liable 
to  any  toll. 

An  act  authorizing  toll  on  coals,  lime,  tim- 
ber, bricks,  stone,  and  all  other  goods,  wares, 
or  merchandise,  imposes  the  toll  upon  gravel 
and  materials  for  the  repair  of  turnpike  roads. 
Coulton  v.  Ambler,  13  M.  &  W.  403. 

Under  an  act  imposing  a  toll  on  "  every  ton 
of  butter  or  other  goods,  wares,  merchandise, 
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to  him  the  right  to  collect  tolls,  but  provided 
for  a  suspension  of  the  right  so  long  as  the 
ship  channel  to  be  maintained  by  him  was  not 
of  proper  dimensions,  it  was  held  that  the 
owners  of  a  vessel,  when  sued  for  tolls,  could 
set  up  A.'s  failure  to  keep  the  channel  of 
proper  dimensions,  and  that  A.  could  not  con- 
tend that  this  was  a  collateral  attack  on  his 
franchise  which  could  not  be  made. 

Liability  on  Contracts. —  In  Muir  v.  Louis- 
ville, etc.,  Canal  Co.,  8  Dana  (Ky.)  161,  the 
right  to  make  contracts  and  agreements  for 
the  passage  of  boats  is  a  necessary  incident  to 
the  powers  specifically  granted  to  the  corpora- 
tion to  which  the  canal  belongs,  and  for  any 
failure  to  perform  a  contract  or  undertaking  of 
that  sort  the  corporation  is  liable  in  the  same 
manner  and  to  the  same  extent  that  a  natural 
person  would  be. 

Toll  on  Navigable  River.  —  In  Greene,  etc., 
River  Nav.  Co.  v.  Palmer,  83  Ky.  646,  it  was 
held  that  a  company  authorized  by  statute  to 
construct  locks  on  a  navigable  river,  and  to 
charge  toll,  cannot  charge  toll  for  the  passage 
of  rafts  at  high  water  where  navigation  is  un- 
obstructed and  the  rafts  do  not  use  the  locks. 

"  Canal  Revenues  "  —  New  York  Constitution.  — 
In  People  v.  New  York  Cent.  R.  Co.,  24  N.  Y. 
485,  affirming  34  Barb.  (N.  Y.)  123,  it  was  held 
that  the  term  "  canal  revenues,"  as  used  in 
N'.  Y.  Const,  of  1846,  art.  7,  did  not  include 
tolls  or  taxes  upon  merchandise  carried  by 
railroads,  as  imposed  by  the  laws  in  force  at 
the  time  of  the  adoption  of  the  constitution, 
and  that,  therefore,  the  act  of  1851,  c.  497, 
repealing  the  laws  imposing  such  tolls  and 
taxes,  was  constitutional.  See  also  People  v. 
New  York  Cent.  R.  Co.,  34  Barb.  (N.  Y.)  123. 

Toll  —  English  Statute.  —  The  word  "  toll  "  in 
the  nth  section  of  the  Regulation  of  Railway 
Act,  1873,  includes  the  tolls  which  are  levied  for 
the  use  of  a  canal.  Warwick,  etc.,  Canal  Nav. 
Co.  v.  Birmingham  Canal  Nav.  Co.,  3  Ry.  & 
C.  T.  Cas.  113. 
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Rates  of  Toll.  —  A  company  may  not  exceed  the  rate  of  charges  provided  by 
charter,  nor  make  unjust  discrimination  therein.1    Though  forbidden  to 


and  commodities,"  and  a  lower  toll  on  "  every 
ton  of  coals,  cinders,  lime  and  limestone, 
gravel,  and  manure,"  it  was  held  that  blocks 
cut  with  wedges  from  the  quarry  to  be  used  as 
railway  sleepers  were  liable  to  the  toll  as 
stones  only,  not  as  merchandise.  Fisher  v. 
Lee,  12  Ad.  &  El.  622,  40  E.  C.  L.  136. 

Where,  by  an  act,  a  toll  of  one  shilling  per 
ton  was  imposed  upon  all  coal,  etc.,  navigated 
in  a  part  of  the  canal  from  a  specified  place, 
or  from  any  place  within  two  miles  thereof,  it 
was  held  that  the  toll  was  to  be  charged  only 
upon  voyages  commencing  within  the  specified 
limit,  and  that  no  such  toll  was  payable  for 
coal  loaded  at  a  place  more  than  two  miles 
from  the  spot  specified,  although  conveyed 
upon  a  part  of  the  canal  within  the  two  miles. 
Brittain  v.  Cromford  Canal  Co.,  3  B.  &  Aid. 
139,  5  E.  C.  L.  244. 

In  Tamar  Manure  Nav.  Co.  v.  Wagstaffe,  4 
B.  &  S.  288,  116  E.  C.  L.  288.  32  L.  J.  Q.  B. 
295,  it  was  held  that  the  canal  company,  au- 
thorized to  execute  certain  works  within  cer- 
tain specified  distances,  and,  in  consideration 
of  the  great  charge  and  expense  involved  in 
■carrying  out  the  work,  to  charge  toll  for  the  use 
of  the  same,  was  entitled  to  recover  rates  for 
the  conveyance  of  goods  along  a  portion  of  the 
way  which  it  had  completed  although  that  way 
was  a  very  small  portion  of  the  proposed  canal. 

Power  to  Distrain  for  Toll.  —  Where  a  canal 
•company  was  empowered,  in  case  of  non-pay- 
ment of  tolls,  to  seize  the  goods  in  respect  to 
which  the  toll  was  to  have  been  paid,  or  any 
part  thereof,  and  the  boat  laden  therewith, 
and  to  detain  the  same  till  payment  of  such 
rates,  and  if  such  goods  were  not  redeemed 
within  seven  days  to  sell  the  same  as  in  cases 
of  distress  for  rent,  it  was  held  that  the  com- 
pany was  not  empowered  to  distrain  goods 
when  no  longer  upon  the  canal  Fraser  v. 
Swansea  Canal  Nav.  Co.,  1  Ad.  &  El.  354,  28 
E.  C.  L.  105. 

Summary  Remedy  to  Collect  Not  Affected  by 
Agreement. —  In  Delaware,  etc.,  Canal  Co.  v. 
Pennsylvania  Coal  Co.,  21  Pa.  St.  131,  where 
a  company  had  agreed  to  furnish  the  use  of  its 
canal  to  a  coal  company,  the  latter  agreeing  to 
pay  tolls  according  to  a  rule  prescribed  by  the 
parties  for  the  purpose  of  ascertaining  the 
amount,  it  was  held  that  the  summary  remedy 
for  the  collection  of  tolls  under  the  charter  of 
the  canal  company  was  not  taken  away  by  the 
agreement,  although  the  amount  and  time  of 
payments  were  modified  thereby,  and  that  in 
addition  to  such  summary  remedy  covenant 
might  be  maintained  on  the  contract  to  re- 
cover any  tolls  which  might  become  due  under 
its  provisions. 

1.  Rates  of  Toll.  —  In  Monmouthshire  Canal 
Nav.  Co.  v.  Kendall,  4  B.  &  Aid.  453,  6  E.  C. 
L.  557,  where  an  act  provided  that  the  Mon- 
mouthshire Canal  Company  should  not  receive 
any  higher  rate  of  tonnage  than  should,  for 
the  time  being,  be  taken  by  the  Brecknock 
Canal  Company,  and  the  latter,  by  a  resolu- 
tion at  a  general  meeting,  reduced  their  tolls, 
it  was  held  that  the  Monmouthshire  company 
could  not  question  the  collateral  validity  of 
such  resolution,  but  was  bound  by  it. 


Where  a  canal  company  was  empowered  to 
take  such  rates  as  should  be  fixed  at  a  general 
assembly  of  the  proprietors,  not  exceeding  one 
penny  per  ton  per  mile  upon  coal,  and  it 
was  also  empowered  to  reduce  the  rates  at  a 
general  assembly  held  on  certain  notice,  but 
no  reduction  was  to  be  made  without  the  con- 
sent of  the  greater  part  in  value  of  the  proprie- 
tors, a  contract  made  by  individuals  with  the 
company,  but  not  at  such  general  meeting, 
whereby,  in  consideration  that  those  indivi- 
duals would  make  a  navigable  cut  to  convey 
water  from  their  collieries,  etc.,  the  company 
should  permit  them  to  carry  their  coals 
through  the  cut  and  along  the  canal  for  less 
than  the  fixed  rate,  was  illegal  and  void,  as 
enabling  the  company  to  alter  the  rates  other 
than  by  a  meeting  of  the  general  assembly. 
Lees  v.  Manchester,  etc.,  Canal  Nav.  Co.,  11 
East  645. 

Change  of  Rate  —  Notice. —  Where  a  corpora- 
tion was  authorized  to  demand  toll  not  exceed- 
ing a  certain  rate,  and  it  first  established  the 
toll  at  one  rate  and  afterward  at  a  higher  rate, 
it  was  held  that  it  was  not  necessary,  in  a  suit 
to  recover  the  higher  rate  of  toll,  that  the  cor- 
poration should  show  that  the  defendant  had 
notice  of  the  change  of  rate.  Quincy  Canal  v, 
Newcomb,  7  Met.  (Mass.)  276,  39  Am.  Dec. 
778. 

Discrimination  in  Toll. —  Upon  complaint  by 
the  D.  colliery  that  the  toll  charged  for  coal 
sent  from  their  colliery  by  canal  to  K.  was 
greater  in  proportion  to  the  distance  than  the 
toll  charged  for  the  coal  similarly  sent  by 
other  colliery  proprietors,  whose  collieries  were 
also  situated  in  or  near  the  same  canal,  but  at 
a  distance  from  K.  exceeding  by  several  miles 
the  distance  therefrom  of  the  D.  colliery,  it 
appeared  that  the  toll  charged  on  coal  to  K. 
from  the  D.  colliery  was  thirteen  pence,  and 
from  the  other  collieries  thirteen  and  a  half 
pence,  and  that  the  coal  traffic  on  the  canal 
between  the  D.  colliery  and  K.  was  worked 
with  less  expense  to  the  canal  owners  than  the 
traffic  between  the  other  collieries  and  K.;  and 
it  was  held  that  the  D.  colliery  was  subjected 
to  an  undue  and  unreasonable  prejudice  and 
disadvantage  by  being  charged  only  one  half- 
penny less  in  amount  than  the  toll  charged  to 
the  other  colliery  proprietors.  Denaby  Mian 
Colliery  Co.  v.  Manchester,  etc.,  R.  Co.,  4  Ry. 
&  C.  T.  Cas.  28. 

"Long  and  Short  Haul."  —  In  Strick  v.  Swan- 
sea Canal  Co.,  16  C.  B.  N.  S.  245,  in  E.  C.  L. 
245,  it  was  held  that  an  act  authorizing  a  com- 
pany to  alter  and  vary  the  tolls  granted  to 
them,  either  upon  the  whole  or  for  any  par- 
ticular portion  or  portions  of  their  canal,  ac- 
cording to  local  circumstances  or  the  quantity 
of  traffic,  or  otherwise,  as  they  should  think 
fit,  and  providing  that  such  tolls  were  to  be 
charged  equally  to  all  persons  and  at  the  same 
rate,  whether  per  mile  or  per  ton  per  mile,  in 
respect  to  all  boats  of  like  description  passing 
along  or  using  the  same  portion  of  the  canal, 
authorized  the  company  to  take  a  proportion- 
ally less  toll  per  ton  per  mile  for  goods  carried 
a  given  distance  along  any  part  of  the  canal, 
than  for  goods  carried  a  shorter  distance. 
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take  a  higher  rate  of  toll  than  is  specified,  yet  the  company  may  legally  charge 
a  less  rate.1 

The  Period  for  the  Payment  of  Tolls  depends  entirely  upon  the  express  or  implied 
understanding  of  the  parties,  without  respect  to  the  time  of  passage.3 

V.  Duties  and  Liabilities  of  Owners — 1.  In  General.  —  The  proprietors  of 
a  canal  are  bound  to  construct  and  operate  their  works  with  due  regard  to  the 
rights  of  others,  and  will  be  liable  in  damages  for  injuries  arising  from  their 
failure  to  do  so.  A  riparian  owner,  or  one  whose  premises  are  injured  by 
an  overflow  caused  by  the  faulty  construction  or  negligent  operation  of  a  canal, 
is  entitled  to  recover  against  the  company  owning  it,3  or  against  the  state  if 


1.  Delaware,  etc.,  Canal  Co.  v.  Pennsylvania 
Coal  Co.,  21  Pa.  St.  131. 

2.  Period  for  Payment  of  Tolls.  —  Pennsylvania 
Coal  Co.  v.  Delaware,  etc.,  Canal  Co.,  29  Barb. 
(N.  Y.)  589,  affirmed  1  Keyes  (N.  Y.)  72.  In 
this  case,  the  defendants  agreed  with  the 
plaintiffs  to  allow  the  latter  to  transport  coal 
on  the  canal  of  the  former,  providing  specially 
for  a  rate  of  tolls  to  be  established  on  the  first 
of  May  in  each  year,  by  ascertaining  the  quan- 
tity of  the  lump  coal  belonging  to  the  defend- 
ants which  at  that  time  they  should  have  con- 
tracted to  sell  and  to  deliver  by  transportation 
on  the  canal  during  the  year.  In  case  the 
quantity  of  lump  coal,  which  on  the  first  of 
May  should  have  been  sold,  should  be  less 
than  one-half  of  the  estimated  sales  for  the 
year,  then  the  toll  charged  that  year  should 
be  calculated  on  the  average  price  per  ton  at 
which  the  sale  should  have  been  actually 
made.  It  was  held  that  the  employment  of 
the  word  "  toll  "  in  the  agreement  did  not  ex 
vi  termini  give  the  canal  company  any  right 
to  the  collection  of  it  before  its  amount  was 
ascertained;  and  that  as  the  amount  of  the 
tolls  payable  by  the  coal  company  could  not 
be  ascertained  precisely  before  the  expiration 
of  the  year,  the  canal  company  could  not, 
previous  to  that  period,  enforce  payment  from 
the  coal  company  on  account,  by  an  approx- 
imate estimate  of  the  tolls. 

3.  General  Rule  as  to  Duty  in  Construction  and 
Operation  —  Liability  for  Damages.  —  Collins  v. 
Middle  Level  Com'rs,  L.  R.  4  C.  P.  279; 
Devery  v.  Grand  Canal  Co.,  8  Ir.  R.  C.  L.  511, 
affirmed  9  Ir.  R.  C.  L.  194;  Kaukauna  Water 
Power  Co.  v.  Green  Bay,  etc.,  Canal  Co.,  142 
U.  S.  254;  Steele  v.  Western  Inland  Lock  Nav. 
Co.,  2  Johns.  (N.  Y.)  283;  McKee  v.  Delaware, 
etc.,  Canal  Co.,  125  N.  Y.  353,  21  Am.  St.  Rep. 
740;  Cuddeback  z>.  Delaware,  etc.,  Canal  Co., 
20  N.  Y.  Wkly.  Dig.  454;  McArthur  v.  Green 
Bay,  etc.,  Canal  Co.,  34  Wis.  139. 

Obstruction  by  Weeds.  —  Where  by  a  special 
act  a  corporation  was  authorized  to  improve 
and  maintain  the  navigation  of  a  river,  with 
power  to  do  all  things  it  should  think  conve- 
nient and  necessary  for  making,  improving  and 
using  the  navigation,  and  to  receive  toll,  it  was 
held  that  the  corporation,  not  having  owner- 
ship of  the  soil  of  the  river,  was  not  liable  for 
an  injury  to  adjacent  land  from  an  overflowing 
occasioned  by  not  cutting  the  weeds  in  the 
river,  where  the  weeds  did  not  interfere  with 
navigation.  Cracknell  Thetford,  L.  R.  4 
C.  P.  629,  38  L.  J.  C.  P.  353. 

Damage  by  Unauthorized  Improvements. — 
Where  a  company  was  by  a  special  act  pro- 
hibited from  making  any  alterations  of  its 


canal  after  the  expiration  of  two  years,  and  by 
the  same  act  a  proprietor  of  a  mill  near  the 
lower  part  of  the  canal  was  entitled  to  all  its 
surplus  water,  it  was  held  that  the  erection 
of  a  steam  engine  after  the  two  years,  to  pump 
water  into  the  upper  part  of  the  canal,  by 
which  the  carrying  power  of  the  canal  was 
increased,  and  the  surplus  water  diminished 
by  the  enlarged  trade,  was  an  injury  to  the 
mill  owner  for  which  he  was  entitled  to  dam- 
ages. Blakemore  v.  Glamorganshire  Canal 
Co.,  2  C.  M.  &  R.  133. 

Obligation  to  Build  Levee.  —  In  New  Orleans 
v.  Carondelet  Canal,  etc.,  Co.,  42  La.  Ann.  6, 
it  was  held  that  no  contract  and  no  law  im- 
posed on  the  defendant  company  the  particular 
duty  of  building  levees  along  the  banks  of  its 
canal.  Whether  or  not,  as  the  operator  and 
custodian  of  a  canal,  it  was  bound  under  a 
general  law  to  restrain  its  waters  within  its 
banks,  the  responsibility  for  damages  for  not 
doing  so  was  the  sole  sanction  of  an  obligation 
to  build  such  levees,  and  the  city  was  not  justi- 
fied in  building  an  expensive  system  of  levees 
and  claiming  from  the  defendant  the  cost 
thereof. 

Right  to  Flow  Not  Occasioned  by  Occasional 
Overflow.  —  In  Savannah,  etc.,  Canal  Co.  v. 
Bourquin,  51  Ga.  378,  it  was  held  that  twenty 
years  user  of  an  opening  in  the  bank  of  a  canal 
to  supply  it  with  water  from  a  swamp  as  a 
reserve,  did  not,  notwithstanding  an  occasional 
outflow,  establish  such  a  prescriptive  right 
in  the  canal  company  as  to  entitle  it  to  so 
increase,  either  intentionally  or  negligently, 
such  outflow,  as  to  cause  the  water  to  escape 
from  the  swamp  and  submerge  the  land  of  an 
adjacent  proprietor. 

Pollution  of  Water  —  Nuisance.  —  A  canal 
company  is  liable  as  for  a  nuisance  if  it  pollutes 
the  water  of  the  canal  or  permits  it  to  become 
foul.  Atty.-Gen.  v.  Bradford  Nav.  Co.,  35  L.  J. 
Ch.  619;  Laing  v.  Whaley,  3  H.  &  N.  675. 
Although  a  company  be  authorized  to  take  the 
water  of  certain  streams,  if  such  water  become 
subsequently  foul  the  company  is  liable  to  be 
indicted  for  the  nuisance,  for  it  cannot  be 
authorized  to  use  the  water  so  as  to  create  a 
nuisance.  Reg.  v.  Bradford  Nav.  Co.  34  L.  J. 
Q.  B.  191.  See  also  the  titles  Abatement  of 
Nuisances,  vol.  1,  p.  63;  Nuisances. 

Against  Whom  Action  Maintainable  —  Michigan. 
—  In  Illinois,  etc.,  Canal  v.  Daft,  48  111.  96, 
it  was  held  that  an  action  on  the  case  for  the 
loss  of  a  canal  boat  by  reason  of  want  of  re- 
pairs on  the  Illinois  and  Michigan  Canal,  a 
state  canal,  was  maintainable  against  the 
board  of  trustees. 

Liability  of  Contractor.  —  Under  the  laws  of 
120  Volume  V. 


Duties,  etc.,  of  Owners. 


CANALS. 


In  General' 


the  latter  is  the  owner  of  the  canal.1 

Accidental  Breach  of  Canal.  —  The  company  is  not  liable  for  damages  caused  by 
a  merely  accidental  breach  of  its  canal.2  It  should,  however,  provide  against 
accidents  from  merely  unusual  rainfalls  and  such  as  may  be  expected.3 

Negligence.  —  Any  right  of  action  for  an  injury  not  occasioned  wilfully,  nor  by 
any  act  necessarily  causing  it,  must  be  founded  on  negligence,  and  negligence 
is  of  the  essence  of  the  action.4 

Legitimate  Exercise  of  Powers  Granted  — No  Liability.  —  And  no  action  will  lie  against  a 
company  for  damage  arising  from  the  legitimate  exercise  of  its  statutory 
powers.5 


New  York,  a  canal  contractor  is  not  discharged 
from  liability  for  negligence  in  making  repairs 
by  the  appointment  by  the  canal  board  of  a 
superintendent  for  the  same  section,  who  gave 
directions  for  the  repairs,  which  were  followed 
by  the  contractor;  nor  by  the  fact  that  his  con- 
tract was  to  be  performed  as  required  by  the 
canal  commissioners.  Neither  the  superin- 
tendent nor  the  commissioners  have  the  power, 
by  their  interference,  to  relieve  the  contractor 
from  the  liability  incurred  by  the  agreement 
entered  into  by  him  with  the  state.  French  v. 
Donaldson,  5  Lans.  (N.  Y.)  293;  Conroy  v. 
Gale,  5  Lans.  (N.  Y.)  344. 

1.  In  Case  of  State  Ownership.  —  Sayre  v.  State, 
123  N.  Y.  291;  Woodman  v.  State,  127  N.  Y. 
397;  Bidelman  v.  State,  no  N.  Y.  232;  State 
v.  Pennsylvania,  etc.,  Canal  Co.,  23  Ohio  St. 
121. 

One  whose  premises  are  injured  by  a  break 
in  the  canal  in  consequence  of  the  want  of 
proper  care  on  the  part  of  the  lock  tender,  has 
a  right  to  recover  against  the  state.  Sipple  v. 
State,  99  N.  Y.  284;  Reg.  v.  Delamere,  13  W. 
R.  757- 

In  Reed  v.  State,  108  N.  Y.  407,  the  state  was 
held  liable  for  damages  to  an  adjoining  owner, 
caused  by  the  percolation  of  water  through 
a  bed  of  gravel  constituting  the  side  of  a  reser- 
voir established  by  the  state  as  a  feeder  to  a 
canal,  such  bank  having  been  denuded  of  soil 
jn  constructing  the  reservoir,  and  no  precau- 
tion taken  to  avoid  leakage. 

Right  to  Overflow  as  Permanent  Easement.  — 
In  Benedict  v.  State,  120  N.  Y.  228,  where  the 
plaintiff  claimed  damages  for  the  overflow  of 
his  lands,  caused  by  a  permanent  dam  con- 
structed under  legislative  act,  it  was  held  that 
the  overflow  was  the  taking  of  a  permanent 
easement  by  the  state,  that  the  land  was  appro- 
priated when  the  dam  was  completed,  and  that 
the  neglect  to  present  the  claim  within  a  year, 
as  prescribed  by  the  statute,  was  a  waiver  of 
damages. 

2.  Higgins  v.  Chesapeake,  etc.,  Canal  Co.,  3 
Harr.  (Del.)  411. 

Extraordinary  Rainfall.  —  Where,  in  a  case  of 
extraordinary  rainfall,  a  canal  company  dis- 
charged more  water  into  a  stream  than  it  could 
carry,  and  it  overflowed,  injuring  the  plaintiff's 
coal  mines,  it  was  held  a  good  defense  that  if 
the  canal  company  had  not  so  discharged  the 
water,  it  would  have  burst  and  inundated  the 
country  and  the  plaintiff's  mines.  It  was  a 
case  of  injuria  sine  damno.  Thomas  v.  Birm- 
ingham Canal  Co.,  49  L.  J.  Q.  B.  851. 

3.  Duty  to  Guard  against  Accidents. —  Harrison 
v.  Great  Northern  R.  Co.,  3  H.  &  C.  231,  33  L. 
J.  Exch.  266;  Hodgson  v.  York,  28  L.  T.  836. 


In  Nield  v.  London,  etc.,  R.  Co.,  L.  R.  10 
Exch.  4,  23  W.  R.  60,  the  facts  were  as  fol- 
lows: The  canal  being  threatened  by  an  over- 
flow of  flood  water  from  a  neighboring  river, 
the  owners,  fearing  damage  to  their  premises 
situated  on  the  banks  of  the  canal,  placed 
across  it,  at  a  point  above  their  premises, 
planks  reaching  from  the  bottom  of  the  canal 
to  the  coping  stone,  which  was  some  inches 
higher  than  the  surface  of  the  canal  water. 
The  flood  broke  into  the  canal  at  a  point 
above  the  barricade,  and  by  reason  of  being 
penned  in  at  that  point  flooded  the  plaintiff's 
premises.  It  was  held  that  the  owners  of  the 
canal  were  not  liable,  on  the  ground  that  the 
water  which  did  the  mischief  was  not  brought 
there  by  them. 

4.  Negligence.  —  Whitehouse  v.  Birmingham 
Canal  Co.,  27  L.  J.  Exch.  25;  Staffordshire, 
etc.,  Canal  Nav.  Co.  v.  Hallen,  6  B.  &  C.  317,. 
13  E.  C.  L.  184. 

In  Stone  v.  State,  138  N.  Y.  124,  it  was  held 
that  the  state  was  not  liable  for  damages  oc- 
curring, while  the  state  was  preparing  a  river 
for  navigation,  from  an  overflow  which  would 
have  occurred  though  no  work  had  been  un- 
dertaken by  the  state. 

Injury  to  Canal  —  Contributory  Negligence  by 
Company. — In  an  action  brought  by  the  com- 
pany against  the  owner  of  adjoining  land,  for 
digging  clay  pits  upon  his  own  land,  and 
causing  the  bank  to  give  way,  there  being 
some  evidence  to  show  that  the  bank  was  not 
in  good  repair,  the  judge  directed  the  jury  to 
find  for  the  company  if  they  thought  that  the 
falling  in  of  the  bank  was  caused  by  the  de- 
fendant having  dug  clay  pits,  but  it  was  held 
that  the  company  was  not  entitled  to  recover 
unless,  at  the  time  when  the  bank  gave  way,  it 
was  in  good  repair.  Staffordshire,  etc.,  Canal 
Nav. Co.  v .  Hallen,  6  B.  &  C.  317,  13  E.  C.  L.  184. 

5.  Dunn  v.  Birmingham  Canal  Nav.  Co., 
L.  R.  8  Q.  B.  42,  42  L.  J.  Q.  B.  34;  Steele  v. 
Western  Inland  Lock  Nav.  Co.,  2  Johns.  (N. 
Y.)  283. 

In  Boughton  v.  Midland  Great  Western  R. 
Co.,  7  Ir.  R.  C.  L.  169,  where  a  company,  pre- 
paratory to  making  some  necessary  repairs  and 
improvements,  turned  off  the  water  into  a 
drain,  designed  for  that  purpose,  from  whence 
it  ought  to  flow,  as  it  usually  did,  into  a  public 
sewer  which  was  under  the  exclusive  care  and 
control  of  the  municipality  ;  but  owing  to  an 
unforeseen  obstruction  in  the  sewer,  the  water 
was  stopped  and  flooded  the  plaintiff's  prem- 
ises, and  the  company  failed  to  take  any  step 
to  prevent  any  further  discharge;  it  was  held, 
nevertheless,  that  the  company  could  not  be 
made  responsible  for  the  injury  done. 
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Vendees  of  State  Canals  —  Their  Duties  and  Liabilities.  —  The  Pennsylvania  acts  authoriz- 
ing the  sale  of  the  state  canals  imposed  upon  the  purchasers  the  duties  and 
liabilities  of  the  commonwealth  only.1 

2.  As  to  Bridges  —  Public  Roads.  —  Although  there  is  no  express  provision  in 
its  charter  requiring  it,  it  is  the  duty  of  a  canal  company  to  construct  and  keep 
in  repair  bridges  for  the  use  of  all  public  roads  which  it  crosses.2 


Removal  of  Obstruction.  —  In  Hicks  v.  Dorn,  I 
Lans.  (N.  Y.)  8r,  it  was  held  that  mere  con- 
venience on  the  part  of  the  public  in  regard  to 
the  mode  to  be  adopted  in  removing  an  obstruc- 
tion to  the  navigation  of  a  canal,  does  not 
justify  injury  to  or  destruction  of  private  prop- 
erty. There  must  be  a  pressing  necessity,  both 
in  regard  to  the  work  to  be  performed,  and  the 
manner  in  which  it  should  be  exercised. 

1.  Delaware  Div.  Canal  Co.  v.  McKeen,  52 
Pa.  St.  117;  Freeland  v.  Pennsylvania  R.  Co., 
66  Pa.  St.  91;  West  Branch,  etc.,  Canal  Co.  v. 
Mulliner,  68  Pa.  St.  357;  Com.  v.  Pennsylvania 
R.  Co.,  51  Pa.  St.  351. 

These  acts  did  not  impose  on  the  purchaser 
any  obligation  to  enlarge  or  otherwise  improve 
the  canal,  but  simply  to  keep  it  in  good  oper- 
ating condition.  Pennsylvania  Canal  Co.  v. 
Manning,  87  Pa.  St.  240.  The  duty  is  imme- 
diate as  to  its  obligation,  but  not  as  to  the 
time  of  performance.  Pennsylvania  R.  Co.  v. 
Patterson,  73  Pa.  St.  491. 

2.  Duty  of  Canal  Company  as  to  Bridges  —  Eng- 
land.—  Rex  v.  Kerrison,  3  M.  &  S.  526;  Rex 
v.  Kent  County,  13  East  220;  Rex  v.  Lindsey, 
14  East  317. 

Indiana.  —  Franklin  County  v.  White  Water 
Valley  Canal  Co.,  2  Ind.  162. 

Maryland.  —  Leopard  v.  Chesapeake,  etc., 
Canal  Co.,  1  Gill  (Md.)  222;  Eyler  v.  Allegany 
County,  49  Md.  258,  33  Am.  Rep.  249;  Chesa- 
peake, etc.,  Canal  Co.  v.  Allegany  County,  57 
Md.  201,  40  Am.  Rep.  430. 

New  Jersey.  —  In  re  Trenton  Water  Power 
Co.,  20  N.  J.  L.  659;  Lehigh  Valley  R.  Co.  v. 
Orange  Water  Co.,  42  N.  J.  Eq.  205. 

Ohio .  —  Burton  Tp.  v.  Tuttle,  30  Ohio  St.  62. 

In  Dygert  v.  Schenck,  23  Wend.  (N.  Y.)  446, 
35  Am.  Dec.  575,  an  action  was  maintained  for 
an  injury  received  by  a  person,  owing  to  the 
defective  condition  of  a  bridge  erected  by  the 
owner  of  the  soil,  who  had  cut  through  the 
public  road  in  constructing  his  raceway. 
Cowen,  J.,  said:  "The  defendant  certainly 
committed  no  trespass  in  digging  the  ditch.  It 
was  on  his  own  soil.  The  only  right  adverse 
to  his  was  one  to  have  a  common  highway  for 
the  purposes  of  travel.  All  the  public  could 
require  was  that  he  should  make  and  keep  the 
road  as  good  as  it  was  before  he  dug  his  ditch. 
That  he  accomplished  by  building  a  substan- 
tial bridge  originally  which  did  not  get  out  of 
repair  for  a  number  of  years.  The  road,  how- 
ever, in  the  end,  proved  to  be  less  safe  than  it 
was  when  the  bridge  was  first  built;  certainly 
less  so  than  before  the  ditch  was  dug.  In 
suffering  this,  the  defendant  came  short  of  his 
obligation  to  the  public. "  See  also  Burton  Tp. 
v.  Tuttle,  30  Ohio  St.  68. 

In  Union  Canal  Co.  v.  Pinegrove  Tp.,  6  W. 
&  S.  (Pa.)  560,  it  was  held  that  an  act  requir- 
ing a  company  to  erect  and  keep  in  repair  a 
bridge  wherever  the  canal  crossed  a  public  or 
privately  laid  out  road,  did  not  apply  to  a  road 


merely  dedicated  to  the  public  use,  and  over 
which  the  supervisors  had  not  exercised  any 
authority,  and  that  if  such  bridge  should  subse- 
quently become  a  state  road,  the  company 
would  be  absolved  from  any  further  charge  in 
respect  to  it. 

Where  the  charter  of  a  canal  company  made 
it  the  duty  of  the  company  to  provide  and  keep 
in  repair  a  suitable  bridge  across  the  canal 
where  it  obstructed  the  farm  or  lands  of  an  in- 
dividual, it  was  held  that  the  section  did  not 
apply  when  the  company  acquired  the  land  by 
a  deed  from  the  owner.  Brearley  v.  Dela- 
ware, etc.,  Canal  Co.,  20  N.  J.  L.  236;  Perry  v. 
Pennsylvania  R.  Co.,  55  N.  J.  L.  178. 

And  in  Brearley  v.  Delaware,  etc.,  Canal  Co., 
20  N.  J.  L.  236,  where  the  act  of  incorporation 
did  not  require  the  company  to  provide  bridges 
over  their  canal  for  the  use  and  accommodation 
of  the  owner  of  land  intersected  by  it,  where 
such  owner  had  sold  to  the  company  a  part  of 
the  lands  divided,  for  the  express  purpose  of 
constructing  the  canal,  it  was  held  that  the 
obligation  of  the  company  in  this  respect 
could  only  arise  in  case  a  covenant  or  agree- 
ment to  that  effect  had  been  entered  into  be- 
tween the  parties. 

Obligation  to  Bridge  Streets  in  Incorporated 
Town. —  In  Lowrey  v.  Delphi,  55  Ind.  250,  in 
the  absence  of  any  express  requirement  bind- 
ing a  canal  company  to  keep  in  repair  any 
bridge  across  its  canal,  upon  any  public 
street  within  the  limits  of  the  city,  it  was  held 
that  a  canal  company  was  not  obliged  to  build 
and  keep  such  bridge  in  repair,  but  this  was 
the  duty  of  the  city,  its  charter  of  incorporation 
providing  that  "  the  common  council  shall 
have  exclusive  power  over  the  streets,  high- 
ways, bridges,  etc.,  within  such  city." 

Obligation  of  State  as  Canal  Owner. —  In  Illi- 
nois, it  seems  that  the  same  obligation  to 
erect  bridges  over  public  highways  in  the  case 
of  a  private  corporation,  does  not  rest  upon 
the  state  as  the  owner  of  the  canal.  For  the 
burden  of  opening  and  repairing  highways, 
constructing  and  maintaining  bridges,  rests 
upon  the  counties  as  representatives  of  the 
state,  and  the  maintaining  of  the  roads  and 
highways  is  a  matter  of  discretion  of  the 
county  courts.  In  People  v.  Canal  Trustees, 
14  111.  402,  it  was  held  that  the  mere  fact  that 
the  state  built  a  number  of  bridges  across  a 
canal,  at  the  crossing  of  certain  highways,  for 
the  use  of  the  public,  did  not  render  it  obliga- 
tory upon  her  to  build  bridges  at  the  crossing 
of  the  canal  at  each  highway;,  and  that  where 
the  state  had  made  an  assignment  of  her  inter- 
est in  the  canal  to  trustees  who  were  to  take 
the  property  and  carry  out  the  plans  of  the 
trustees,  there  was  no  distinction  between  the 
obligation  resting  upon  the  state  at  the  time  of 
the  assignment  of  her  interest  in  the  canal  to 
the  trustees,  and  those  of  the  trustees  after- 
ward. 
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Private  Roads. — -And  it  has  been  held  that  the  owner  of  a  private  road  may, 
by  mandamus,  compel  the  company  to  bridge  the  canal  when  it  obstructs  the 
road.1 

Ways  Laid  Out  after  Canal  Constructed. —  But,  in  the  absence  of  express  require- 
ment, a  canal  company  is  not  bound  to  bridge  over  its  canal  for  a  highway, 
or  private  way,  laid  out  after  its  construction.2 

Personal  Injuries.  —  The  proprietors  are  liable  in  damages  for  personal  injuries 
resulting  from  a  failure  to  keep  their  bridges  and  works  in  repair.3 

3.  As  to  Navigation. — A  company  maintaining  for  its  own  profit  a  canal 
open  to  public  navigation  on  payment  of  tolls,  is  bound  to  take  reasonable 
care  that  it  may  be  navigated  without  danger.  Canal  companies  are  not 
liable,  however,  for  accidents  which  do  not  arise  from  the  want  of  reasonable 


Approaches.  —  The  liability  imposed  on  a 
canal  company  of  making  and  maintaining 
and  repairing  bridges  to  carry  highways  over 
canals  includes  the  liability  to  maintain  and 
repair  raised  approaches.  Nottingham  Co. 
Council  v.  Manchester,  etc.,  R.  Co.,  15  Re- 
ports 391. 

Swinging  Bridges. —  In  Manley  v.  St.  Helens 
Canal,  etc.,  Co.,  2  H.  &  N.  840,  27  L.  J.  Exch. 
159,  it  was  held  that  where  the  company  erects 
swinging  bridges,  which  the  boatmen  are  en- 
titled to  open  for  the  purpose  of  passing,  and 
which  when  opened  leave  the  edge  of  the 
canal  unprotected,  and  there  is  not  sufficient 
light  or  other  means  of  preventing  accidents, 
and  the  consequence  is  that  while  the  bridge 
is  lawfully  opened  at  night-time,  a  person 
falls  into  the  canal,  without  any  fault  on  his 
part,  the  company  will  be  liable  to  an  action. 
See  also  Witheslev  v.  Regent's  Canal  Co.,  12 
C.  B.  N.  S.  2,  104  E.  C.  L.  2. 

Liability  to  Town  for  Judgment  Recovered 
against  it.  —  In  Woburn  v.  Henshaw,  101 
Mass.  193,  3  Am.  Rep.  333,  it  was  held  that 
the  grantee  of  a  canal  right  was  liable  to  the 
town  for  the  amount  of  a  judgment  recovered 
against  the  town  for  injuries  to  a  traveler 
caused  by  the  grantee's  neglect  to  keep  in  re- 
pair a  bridge  built  by  his  grantors  to  carry  an 
existing  highway  over  the  canal. 

For  Further  Discussion  of  this  subject  see  the 
title  Bridges,  vol.  4,  p.  918. 

1.  Habersham  v.  Savannah,  etc.,  Canal  Co., 
26  Ga.  665. 

In  Ammerman  v.  Wyoming  Canal  Co.,  40 
Pa.  St.  256,  it  was  held  that  the  owner  of  a 
farm,  for  whose  use  a  bridge  was  built,  could 
maintain  an  action  against  the  canal  company 
for  failing  to  keep  it  in  repair,  although  a  rail- 
road company  had  built  its  road  on  the  banks 
of  the  canal  and  altered  the  bridge  in  length 
and  height  so  as  to  increase  considerably  the 
cost  of  maintaining  it. 

Where  Rights  Are  Acquired  by  Agreement,  Ob- 
ligations to  Bridge  Are  Dependent  Thereon.  —  In 
Brearley  v.  Delaware,  etc.,  Canal  Co.,  20  N.  J. 
L.  236,  it  was  held  that  under  a  section  of  the 
charter  of  a  canal  company,  providing  that 
when  its  canal  or  feeder  should  intersect  the 
farm  or  lands  of  any  individual  it  should  be 
the  duty  of  the  company  to  provide,  and  keep 
in  repair,  a  suitable  bridge  or  bridges  over  the 
canal  or  feeder,  so  that  the  owner  and  others 
might  pass  the  same,  did  not  apply  where 
the  company  had  acquired  the  land  for  the  con- 
struction of  its  canal  by  a  deed  from  the  owner, 
on  the  principle  that  the  company  was  em- 


powered to  take  lands  by  condemnation  only 
in  cases  where  such  land  could  not  be  ob- 
tained by  agreement  with  the  owner;  and  the 
provisions  cited  apply  only  when  the  lands 
were  acquired  by  condemnation;  and  that 
where  the  company  acquired  title  by  agree- 
ment, the  liability  in  relation  thereto  depend- 
ed not  upon  the  provisions  of  the  charter,  but 
upon  the  contract  of  the  parties.  See  also 
Perry  v.  Pennsylvania  R.  Co.,  55  N.  J.  L. 
17S. 

See  the  title  Bridges,  vol.  4,  p.  918. 

2.  Morris  Canal,  etc.,  Co.  v.  State,  24  N.  J.  L. 
62;  Delaware,  etc..  Canal  Nav.  Co.  v.  Mifflin,  1 
Yeates  (Pa.)  430;  Erie  v.  Erie  Canal  Co.,  59  Pa. 
St.  174. 

See  the  title  Bridges,  vol.  4,  p.  918. 

3.  Liability  for  Personal  Injuries.  —  Follett  v. 
People,  17  Barb.  (N.  Y.)  193;  French  v.  Don- 
aldson, 57  N.  Y.  496;  Lowell  v.  Proprietors,  7 
Met.  (Mass.)  1. 

In  Pennsylvania,  etc.,  Canal  Co.  v.  Graham, 
63  Pa.  St.  290,  which  was  an  action  for  dam- 
ages to  a  traveler  who  was  passing  over  one 
of  the  canal  bridges  when  it  gave  way  and 
precipitated  him  with  his  wagon  into  the 
canal,  it  was  held  that  the  charter  was  a  law 
imposing  on  the  company  the  burden  of  per- 
forming a  duty  to  the  public,  and  if  that  duty 
was  not  performed,  the  company  was  respon- 
sible to  those  who  thereby  suffered  special  in- 
jury; also  that  a  corporation  bound,  in  con- 
sideration of  its  franchise,  to  keep  a  road  or 
bridge  in  repair,  was  liable  for  injury  to  a 
person  from  want  of  repair,  whether  the  defect 
was  patent  or  latent,  unless  the  party  injured 
was  himself  in  default,  or  the  defect  was  from 
inevitable  accident,  or  the  wrongful  act  of  a 
third  person,  and  this  although  ordinary  care 
was  used  in  the  erection  or  repair,  and  the 
work  was  done  by  competent  workmen.  See 
also  Brown  v.  Susquehanna  Boom  Co.  109  Pa. 
St.  57,  58  Am.  Rep.  708. 

In  Veeder  v.  Little  Falls,  100  N.  Y.  343, 
where  it  was  shown  that  the  death  of  a  person 
drowned  by  falling  from  a  street  into  a  canal 
was  attributable  to  the  want  of  a  barrier  be- 
tween the  street  and  the  canal,  it  was  held  that 
the  canal  company  was  not  liable  in  damages, 
as  the  land  on  which  its  barrier  was  required 
was  the  property  of  the  state,  and  that  further 
it  was  not  the  duty  of  the  canal  company  to 
build  a  barrier,  if,  when  erected,  it  would  so 
reduce  the  width  of  the  street  as  to  render 
travel  along  it  dangerous. 

For  a  full  discussion  of  this  topic,  see  the 
title  Bridges,  vol.  4,  p.  918. 
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care,  for,  unlike  common  carriers,  they  are  not  subject  to  the  responsibilities, 
of  insurers.1 


1.  Liability  as  to  Navigation.  —  Exchange  F. 
Ins.  Co.  v.  Delaware,  etc.,  Canal  Co.,  10  Bosw. 
(N.  Y.)  1S0;  Steele  v.  Western  Inland  Lock 
Nav.  Co.,  2  Johns.  (N.  Y.)  283;  Weitner  v. 
Delaware,  etc.,  Canal  Co.,  4  Robt.  (N.  Y.)  234; 
Pennsylvania  R.  Co.  v.  Patterson,  73  Pa.  St. 
491;  James  River,  etc.,  Co.  v.  Early,  13  Gratt. 
(Va.)  541;  Gibbs  v.  Liverpool  Docks,  3  H.  & 
N.  164. 

Unknown  Obstruction. — •  A  canal  company  is 
not  responsible  for  an  injury  resulting  from  an 
unknown  obstruction  in  its  canal,  which  could 
not  have  been  guarded  against  by  the  exercise 
of  ordinary  care  and  diligence.  Pennsylvania 
Canal  Co.  v.  Burd,  go  Pa.  St.  281. 

Inspection  of  Canal  Bed.  —  In  Bryne  v.  Chi- 
cago, 80  111.  195,  it  was  held  that  a  canal  com- 
pany was  not  required  to  have  the  water 
drawn  off  periodically,  in  order  that  the  bed  of 
the  canal  might  be  inspected,  and  if,  after  the 
bed  of  a  canal  was  cleaned  out,  a  rock  was 
deposited  there  by  a  land-slide  from  some 
point  near  the  slope  of  the  bank,  the  company 
was  not  liable  for  damages  done  to  boats 
thereby. 

Gates  of  Lock  out  of  Repair.  —  In  Johnson  v. 
Belden,  2  Lans.  (N.  Y.)  433,  a  captain,  having 
reason  to  believe  that  the  gates  of  a  lock  were  in 
bad  repair  and  insecure,  but  who  had  received 
no  notice  to  that  effect  from  the  contractor  em- 
ployed by  the  state,  whose  duty  it  was  to  keep 
the  lock  in  safe  condition,  undertook,  in  the 
absence  of  the  lock  tender,  to  take  the  boat 
through  the  lock,  as,  by  custom,  he  was 
authorized  to  do.  Boats  had  been  passed 
through  the  lock  up  to  that  time,  and  the  cap- 
tain believed  he  could  pass  his  boat  through 
safely.  The  gates  gave  way,  and  the  boat 
was  injured  and  delayed  for  repairs.  It  was 
held  that  he  was  not  guilty  of  contributory 
negligence,  and  that  the  contractor  was  liable 
for  damages. 

Liability  for  Timber  in  Basin. —  In  Watts  v. 
Savannah,  etc.,  Canal  Co.,  64  Ga.  88,  37 
Am.  Rep.  53,  it  was  held  that  an  incor- 
porated canal  company,  whose  business  is 
to  maintain  and  keep  open  a  waterway  for 
the  use  of  the  public,  taking  tolls  for  such 
use,  and  having,  at  or  near  the  terminus 
of  the  canal,  basins  for  the  accommodation 
of  its  customers,  with  a  usage  or  regula- 
tion that  timber  which  lies  in  the  canal,  or 
in  the  basin,  for  more  than  fifteen  days  after 
the  transportation  is  completed,  shall  be  sub- 
ject to  an  additional  charge,  at  a  fixed  rate  per 
month,  is  not  liable,  in  the  absence  of  special 
contract,  for  the  exercise  of  any  care  or  dili- 
gence in  guarding  or  protecting  the  timber, 
beyond  keeping  the  canal  and  basins  in  good 
order;  and  if,  from  rafts  lying  in  the  basins  or 
in  the  canal  itself,  sticks  of  timber  be  lost  at 
any  time,  by  theft,  sinking,  or  otherwise, 
without  wrongful  act  on  the  part  of  the  com- 
pany or  its  servants  (the  burden  of  proving 
which  is  on  the  owner),  the  company  is  not 
answerable  for  damages. 

State  Canals.  —  In  Illinois,  in  an  action 
against  the  board  of  trustees  of  the  Illinois 
and  Michigan  Canal  to  recover  damages  for 


the  loss  of  a  canal  boat,  occasioned,  as 
alleged,  by  the  negligence  of  the  defendants, 
it  was  held  that  the  action  was  maintainable 
against  the  state  trustee  alone,  and  did  not 
lie  against  the  defendants  as  a  board  of  trus- 
tees. Illinois,  etc.,  Canal  v.  Daft,  48  111.  96; 
Illinois,  etc.,  Canal  v.  Adler,  49  111.  311 ;  Illi- 
nois, etc.,  Canal  v.  Daft,  56  111.  121. 

In  New  York,  it  is  provided  expressly  by 
statute  {New  York  Laws  1870,  c.  321)  that  the 
state  is  liable  to  all  persons  for  damages  sus- 
tained from  the  canals  of  the  state,  or  from 
their  use  or  management,  or  from  the  negli- 
gence of  the  state  officers  in  charge  thereof, 
resulting  or  arising  from  any  accident  or  other 
matter  connected  with  the  canals,  if  the  facts 
proved  shall  make  out  a  case  which  would 
create  a  legal  liability  against  the  slate  were 
they  established  in  a  court  of  justice  against 
an  individual  or  corporation.  Under  this  stat- 
ute, it  is  held  that  the  state  is  liable  for  inju- 
ries caused  by  officers'  negligence  in  failing 
to  repair  bridges  or  other  canals.  Woodman 
v.  State,  127  N.  Y.  397.  Formerly  the  super- 
intendent was  personally  liable  in  an  action 
on  the  case  for  damages  sustained  by  an  indi- 
vidual due  to  the  neglect  of  his  duty,  or  to  the 
negligence  of  workmen  employed  in  making 
repairs.  Shepherd  v.  Lincoln,  17  Wend. 
(N.  Y.)  249;  Adsit  v.  Brady,  4  Hill  (N.  Y.)  630, 
40  Am.  Dec.  305;  Hicks  v.  Dorn,  9  Abb.  Pr. 
N.  S.  (N.  Y.  Ct.  App.)  47,  affirming  1  Lans. 
(N.  Y.)  81. 

Injunction  to  Prevent  Obstruction  on  Public 
Canal. —  In  Morris  Canal,  etc.,  Co.  v.  Fagin, 
22  N.  J.  Eq.  430,  it  was  held  that,  considering 
a  canal  as  a  public  highway,  the  granting  of 
an  injunction  to  restrain  encroachments  on  it 
will  depend  upon  the  extent  to  which  such 
encroachments  impede  navigation,  and  where 
an  alleged  encroachment  does  not  carry  the 
water  away  materially  within  the  width  it  has 
for  navigation,  and  does  not  interfere  with  the 
towpath,  the  injury,  if  a  public  nuisance,  can 
be  remedied  by  indictment,  and  if  a  private 
one,  an  action  of  law  will  afford  sufficient  pro- 
tection and  relief.  See  also  London,  etc.,  R. 
Co.  v.  Grand  Junction  Canal  Co.,  1  R.  &  C. 
Cas.  224. 

In  Pennsylvania  Canal  Co.  v.  Philadelphia, 
etc.,  R.  Co.,  2  Pearson  (Pa.)  354,  an  injunction 
was  granted  to  prevent  a  railroad  company 
from  building  a  swinging  bridge  over  a  canal 
where  the  bottom  of  the  bridge  was  to  be- 
within  three  feet  of  the  surface  of  the  water. 

Contractor's  Liability.  —  In  Fulton  F.  Ins.  Co. 
v.  Baldwin,  37  N.  Y.  648,  it  was  held  that  a. 
contractor  on  the  Erie  Canal,  who  is  bound  to 
keep  it  free  from  obstructions  to  navigation, 
is  liable  for  damages  caused  by  his  negli- 
gence in  permitting  obstructions  to  continue 
therein. 

Beacon  Lights.  —  In  James  River,  etc.,  Co. 
v.  Early,  13  Gratt.  (Va.)  541,  it  was  held  that 
a  provision  requiring  lights  on  rocks,  points 
of  land,  etc.,  did  not  require  a  company  to 
place  beacons  on  a  casual,  temporary,  mov- 
able impediment,  not  forming  a  part  of  the 
natural  features  of  the  river. 
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Regulations  of  Vessels  on  Canals  — Power  of  Legislature. —  And  the  legislature  may,  in 
the  exercise  of  its  general  police  powers,  prescribe  rules  for  vessels  navigating 
canals,  whether  private  or  state  property.1 

Delay  to  Boats.  —  When  a  boat  is  induced  by  the  company  to  enter  its  canal,  in 
the  expectation  that  for  a  fair  compensation  it  shall  have  a  passage  through, 
there  is  an  implied  agreement  on  the  part  of  the  corporation  that  the  boat 
shall  go  through  in  a  reasonable  time ;  and  if,  by  neglect  or  other  failure  of 
duty  on  the  part  of  the  company,  the  boat  is  detained  to  the  injury  of  the 
owner,  it  is  liable  for  a  breach  of  the  implied  agreement.2 

Authority  of  Company.  —  The  company  may  make  such  rules  and  regulations  for 
the  navigation  of  its  waters  as  are  not  inconsistent  with  its  charter,  nor  in 
conflict  with  the  constitution  and  laws  of  the  state,  to  which  those  using  them 
must  submit.3 


1.  Canal,  etc.,  Comr's  v.  Willamette  Transp., 
etc.,  Co.,  6  Oregon  219.  See  the  titles  Navi- 
gation ;  Police  Power. 

Delegation  of  Legislative  Power  —  Authority 
Vested  in  Secretary  of  War.  —  The  provision  of 
the  River  and  Harbor  Act  of  Congress  of  Au- 
gust 17,  1894,  granting  to  the  secretary  of  war 
authority  to  prescribe  such  rules  and  regula- 
tions for  the  use,  administration  and  naviga- 
tion of  canals  owned  or  operated  by  the  United 
States  Government,  as  in  his  judgment  public 
necessity  may  demand,  is  not  invalid  as  a  dele- 
gation of  legislative  power;  and  the  rules  made 
by  the  secretary  pursuant  to  the  act  have  the 
force  of  law,  so  that  parties  violating  them  by 
drawing  off  water  from  a  canal  are  subject  to 
criminal  punishment  under  the  provisions  of 
the  act.    U.  S.  v.  Ormsbee,  74  Fed.  Rep.  207. 

2.  Delay  Occasioned  to  Boats.  —  Muir  v.  Louis- 
ville, etc.,  Canal  Co.,  8  Dana  (Ky.)  161. 

A  Wrongful  Refusal  by  a  canal  company  to 
permit  a  tug  engaged  in  the  effort  to  tow  a  ves- 
sel laden  with  merchandise  to  pass  through  its 
canal,  the  character  of  the  channel  being  such 
as  to  require  the  agency  of  tugs,  whereby 
damage  results  to  the  vessel  or  cargo,  was  held 
to  be  such  a  proximate  cause  of  the  damage 
as  to  enable  such  owner  to  maintain  an  action 
against  the  company.  Buffalo  Bayou  Ship 
Channel  Co.  v.  Milby,  63  Tex.  492,  51  Am. 
Rep.  668. 

Damage  to  Rafts  —  Canal  Insufficient  in  Width. 

—  In  Riddle  v.  Proprietors,  7  Mass.  169,  5  Am. 
Dec.  35,  where  the  proprietors  of  a  canal  were 
bound  by  their  charter  to  construct  it  so  deep 
and  wide  that  rafts  of  a  certain  description 
•could  pass  through  it  when  the  same  could 
pass  the  river  with  which  it  was  connected,  it 
was  held  that  the  owner  of  the  canal  were 
liable  to  the  owners  of  such  raft  of  whom  they 
had  received  toll,  for  all  damages  suffered  by 
him  in  consequence  of  the  canal's  not  being 
sufficient  to  pass  the  raft,  without  evidence 
that  it  could  have  passed  the  river. 

Use  of  Canals  by  Steamers.  —  In  the  absence  of 
an  express  prohibition,  there  is  a  public  right 
of  user  of  a  canal  by  boats  propelled  by  steam 
power,  if  they  do  no  injury  to  the  canal  beyond 
what  is  occasioned  by  boats  drawn  by  horses. 
Case  v.  Midland  R.  Co.,  27  Beav.  247. 

3.  Pennsylvania  Coal  Co.  v.  Delaware,  etc., 
Canal  Co.,  31  N.  Y.  91. 

Unreasonable  Regulation  —  Sunday  Law.  —  In 
Mc Arthur  v.  Green  Bay,  etc.,  Canal  Co.,  34 
Wis.  139,  it  was  held  that  a  canal  is  a  public 
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highway  which  all  persons,  on  complying  with 
all  lawful  requirements,  may  not  only  navi- 
gate at  their  pleasure  on  all  days  except  Sun- 
day, but  may  also  navigate  on  Sunday  in 
case  of  necessity;  and  a  regulation  that  "  no 
boat  will  be  allowed  to  pass  the  lock  on  Sun- 
day without  a  written  permit  from  the  superin- 
tendent or  his  assistant,  and  this  permit  will 
not  be  granted  unless  in  cases  of  actual  neces- 
sity," was  unreasonable  and  one  which  neither 
the  superintendent  nor  the  board  of  directors 
of  the  company  had  power  to  establish. 

Rules  for  Navigation  of  State  Canals.  —  In  New 
York,  the  canal  regulations  have  adopted  the 
American  law  of  the  road.  It  is  the  duty  of 
the  masters  of  boats  which  meet,  to  turn  out 
to  the  right  so  as  to  be  wholly  on  the  right  side 
of  the  centre  of  the  canal.  Packets  have  pref- 
erence over  freight  boats  on  any  part  of  the 
canal,  at  a  lock  as  well  as  elsewhere.  Farns- 
worth  v.  Groot,  6  Cow.  (N.  Y.)  698. 

A  boat  eleven  feet  wide  in  the  hull,  and 
ninety  feet  long,  built  with  locker  seats  inside, 
finished  off  for  carrying  passengers,  and  used 
chiefly  for  that  purpose  on  the  Erie  Canal, 
was  held  to  be  fairly  a  passenger  boat  within 
the  terms  of  the  statute  (1  New  York  Rev.  Stat. 
545  [5th  ed.],  p.  627,  §  24),  and  entitled  to  a 
preference  over  other  boats.  Houghton  v. 
Wake,  64  Barb.  (N.  Y.)  613. 

In  the  case  of  collisions  of  boats  on  canals 
where  both  parties  are  equally  in  the  wrong 
neither  of  the  owners  can  maintain  an  action 
against  the  other;  indeed,  it  seems  that  a  party 
suing  for  negligence  must  be  wholly  without 
fault.  Rathbun  v.  Payne,  19  Wend.  (N.  Y.) 
399;  Dygert  v.  Bradley,  8  Wend.  (N.  Y.)  469. 

In  Pennsylvania,  where  an  ascending  and  a 
descending  boat  have  to  pass  each  other  near 
to  or  at  a  narrow  place  in  a  canal,  it  is  the 
duty  of  the  ascending  boat  to  wait  at  such  a 
distance  therefrom  as  to  permit  the  other  to 
pass  with  safety.  But  where  the  boat  of  a 
third  party,  properly  moored  to  the  bank,  is 
concerned,  and  the  ascending  boat  will  not 
comply  with  the  directions  of  the  statute,  it  is 
the  duty  of  the  descending  boat  to  keep  at  a 
proper  distance  so  as  to  insure  safety,  and  for 
an  omission  to  do  so  the  owners  of  the  de- 
scending boat  are  liable  in  damages  for  the  in- 
jury sustained  by  such  third  boat.  Sheerer  v. 
Kissinger,  1  Pa.  St.  44.  See  the  title  Naviga- 
tion. 

Lights.  —  A  failure  to  carry  lights,  when  re- 
quired to  do  so  by  the  regulations  for  the  navi- 
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CANALS. 


As  to  Surplus  Water. 


When  Special  Damage  Must  be  Shown.  —  An  individual  cannot  maintain  an  action 
against  the  incorporated  proprietors  of  a  canal  for  damages  caused  by  their 
omission  to  construct  a  canal  according  to  the  requirements  of  their  act  of 
incorporation,  or  their  omission  to  keep  the  canal  in  repair  —  as,  for  instance, 
the  failure  to  make  or  keep  the  canal  fit  for  vessels  of  the  draught  designated  — 
if  his  damage  be  such  only  as  he  suffers  in  common  with  all  others.1  But  the 
rule  is  otherwise  if  he  suffers  special  damage  arising  from  the  want  of  due  care 
in  cleansing  the  canal  and  maintaining  it  in  a  fit  condition  for  use.2 

4.  As  to  Surplus  Water.  —  The  power  to  appropriate  the  waters  of  streams, 
for  canal  purposes  does  not  authorize  the  taking  of  more  than  is  necessary  for 
canal  navigation,  either  by  a  private  corporation  or  by  the  state,  as,  for  instance, 
to  take  an  extra  amount  of  water  which  may  be  disposed  of  for  the  purpose  of 
creating  hydraulic  power  to  be  sold  or  leased.3  It  is  held  that  such  water  as- 
is  necessary  for  the  navigation  of  the  canal,  but  which  can  be  used  for  other 
purposes  without  interfering  with  the  navigation,  may  be  disposed  of  for 
hydraulic  purposes.4 


gation  of  the  canal,  will  subject  the  delinquent 
to  damages  sustained  thereby.  Rathbun  v. 
Payne,  19  Wend.  (N.  Y.)  399.  See  the  title 
Navigation. 

Letting  of  Boats.  —  In  Hill  v.  Tupper,  2  H.  & 
C.  121,  it  was  held  that  a  canal  company  could 
not  grant  the  exclusive  right  to  let  boats  for 
hire  over  their  water,  so  as  to  give  the  grantee 
a  right  to  sue  a  third  party  for  the  infringe- 
ment of  his  right. 

1.  Where  Special  Damage  Must  be  Shown. — 
Quincy  Canal  v.  Newcomb,  7  Met.  (Mass.)  276, 
39  Am.  Dec.  778;  Moore  v.  Wabash,  etc.,  Canal, 
7  Ind.  462. 

2.  Riddle  v.  Proprietors,  7  Mass.  169,  5  Am. 
Dec.  35. 

In  Parnaby  v.  Lancaster  Canal  Co.,  11  Ad.  & 
El.  223,  39  E.  C.  L.  54,  the  canal  company 
was  held  liable  for  an  injury  arising  from  a 
boat  which  had  been  sunk  in  the  canal  so  that 
vessels  passed  with  difficulty  in  the  day,  and 
at  night  were  in  danger  of  running  foul  of  it, 
of  which  the  company  had  notice.  Denman, 
C.  J.,  said:  "  The  defendants  invite  the  whole 
public  to  navigate  on  their  canal  in  considera- 
tion of  the  tolls  paid.  They  have  lawful  power 
to  make  the  canal  in  all  respects  fit  for  naviga- 
tion, and  particularly  to  remove  the  kind  of 
obstruction  by  which  the  plaintiff  suffered.  It 
is  the  same,  in  principle,  as  if  they  announced 
the  carrying  on  of  a  business  at  premises  ac- 
cessible only  by  a  certain  road  over  their  land, 
which  was  open  to  the  public  for  that  purpose, 
but  which  they  only,  and  not  the  public,  had 
a  right  to  repair,  and  they  left  that  road  in  so 
bad  a  state  that  a  person's  leg  was  broken  when 
he  came  to  transact  business  with  them  there. 
A  more  familiar  example,  and  not  of  very 
rare  occurrence,  is  that  of  a  shopkeeper  who 
leaves  a  trapdoor  open  in  his  shop,  and  causes 
a  customer  to  fall  down  and  suffer  injury." 

In  Gibbs  v.  Liverpool  Docks,  3  H.  &  N.  164, 
an  action  was  maintained  by  the  owners  of  a 
ship,  to  recover  for  an  injury  done  to  the  cargo, 
by  reason  of  the  ship,  upon  entering,  having 
struck  a  bank  of  mud  carelessly  and  negli- 
gently left  in  and  about  the  entrance  of  the 
dock,  although  the  defendants  were  not  indi- 
vidually profited  by  the  operations  of  the  com- 
pany of  which  they  were  trustees,  but  were 
bound  by  statute,  as  such  trustees,  to  apply  the 


tolls  received  in  maintaining  the  docks,  and 
in  paying  the  debts  contracted  in  making  them. 
It  was  held  that  the  knowledge  upon  their 
part  that  the  entrance  to  the  dock  was  dan- 
gerous, imposed  upon  them  the  duty  of  closing 
the  dock  against  the  public  as  soon  as  they 
became  aware  of  its  unsafe  condition,  and  that 
they  had  no  right,  with  a  knowledge  of  its 
condition,  to  keep  it  open  and  invite  the  vessel 
in  question  into  the  peril  which  they  knew  it 
must  encounter,  by  continuing  to  hold  out  to- 
the  public  that  any  ship,  on  the  payment  of 
the  tolls  to  them,  might  enter  the  dock. 

3.  Surplus  Water.  —  Varick  v.  Smith,  5  Paige 
(N.  Y.)  137,  28  Am.  Dec.  417;  Silsby  Mfg.  Co. 
v.  State,  104  N.  Y.  562;  Waterloo  Woolen  Mfg. 
Co.  v.  Shanahan,  128  N.  Y.  345.  See  also 
Cromie  v.  Wabash,  etc.,  Canal,  71  Ind.  227 ~ 
Rochdale  Canal  Co.  v.  Radcliffe,  21  L.  J.  Q.  B. 
297;  National  Guaranteed  Manure  Co.  v.  Don- 
ald, 4  H.  &  N.  8. 

In  Buckingham  v.  Smith,  10  Ohio  288,  it 
was  held  that  the  canal  commissioners  had 
power  to  appropriate  enough  water  from  a 
stream  for  canal  navigation,  but  not  for  the 
purpose  of  creating  hydraulic  power,  to  sell  or 
lease,  on  behalf  of  the  state. 

Surplus  Water  —  Statutory  Meaning.  —  Water 
running  from  a  higher  to  a  lower  level  of  a 
canal,  the  use  of  which,  in  its  passage,  has 
been  leased  by  the  state  to  individuals,  is  not 
"  surplus  water,"  within  Stat.  1833,  261,  §  1, 
and  the  use  of  it  need  not  be  resumed,  to 
enable  commissioners  to  enter  upon  and  take 
other  waters  for  the  temporary  supply  of  the 
higher  level.  Lynch  v.  Stone,  4  Den.  (N.  Y.)  356. 

4.  Cooper  v.  Williams,  5  Ohio  392,  24  Am. 
Dec.  299,  affirming  4  Ohio  253,  22  Am.  Dec. 
745;  McArthur  v.  Kelly,  5  Ohio  139;  Erken- 
brecher  v.  Cincinnati,  2  Cin.  Sup.  Ct.  Rep. 
412;  Fishback  v.  Woodruff,  51  Ind.  102; 
Wabash,  etc.,  Canal  v.  Reinhart,  22  Ind.  463. 

Constitutional  Provision  against  Sale  of  State 
Canals. —  In  Sweet  v.  Syracuse,  129  N.  Y.  316, 
it  was  held  that  a  constitutional  provision  pro- 
hibiting the  sale  of  the  state  canals  did  not 
prevent  the  lease  of  the  surplus  waters  of  such 
canals,  this  having  been  authorized  by  an  act 
of  the  legislature. 

Fixing  Quantity  by  Subsequent  Agreerr.ent.  — 
In  Detwiler  v.  Toledo,  5  Ohio  Cir.  Ct.  Rep. 
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When  Abandoned. 


Lease  Taken  Subject  to  Abandonment  of  Canal  by  Lessor.  —  The  lessee  takes  his  lease 
subject  to  the  right  of  the  lessor  to  abandon  the  canal  for  the  purpose  of 
navigation,  and  to  appropriate  it  to  other  uses.1 

Waste  Water  —  Ultra  Vires.  —  It  is  held  to  be  not  ultra  vires  for  a  canal  company, 
having  the  right  to  draw  water  from  a  public  river  for  its  chartered  purpose,  to 
agree  to  discharge  its  waste  water  at  a  certain  point.2 

5.  When  Abandoned.  —  When  a  canal  company  abandons  its  rights  and 
property,  it  is  under  no  duty  to  restore  the  stream  taken  by  it,  or  to  replace 
in  its  original  condition  everything  which  has  been  changed  by  it  in  the  con- 
struction of  the  canal.3 

The  abandonment  of  a  state  canal  and  the  conveyance  thereof  to  trustees 
by  the  state,  does  not  revest  in  the  original  owners  the  title  to  the  lands  used 
for  canal  purposes.4 


360,  it  was  held  that  the  state  commissioners 
and  a  lessee  of  surplus  water,  sufficient  to  run 
certain  machinery,  whose  lease  did  not  specify 
the  quantity,  might  fix  the  quantity  by  a  sub- 
sequent written  agreement. 

Ohio  Statutes.  —  In  Ohio,  special  provision  is 
made  by  law  for  the  disposition  by  lease,  or 
otherwise,  of  the  surplus  water  of  the  canals 
owned  by  the  state.  See  Little  Miami  El.  Co. 
v.  Cincinnati,  30  Ohio  St.  629.  But  the  board 
of  public  works  is  not  authorized  by  the  act  to 
in  any  manner  surrender,  abridge,  or  restrict, 
its  power  to  resume  at  any  time  the  water 
leased  or  sold  for  hydraulic  purposes,  wher- 
ever it  may  be  necessary  for  the  purposes  of 
navigation.  State  v.  Board  of  Public  Works, 
42  Ohio  St.  607.  And  upon  the  abandonment 
of  public  canals  by  the  state,  there  is  no  lia- 
bility on  her  part  to  respond  in  damages 
resulting  therefrom  to  parties  holding  the  lease 
of  surplus  water.  Hubbard  v.  Toledo,  21  Ohio 
St.  379- 

Rights  of  Successive  Lessees. —  In  Wabash, 
etc.,  Canal  v.  Reinhart,  22  Ind.  463,  it  was  held 
that  where  successive  leases  of  the  water 
power  were  executed  by  the  trustees  to  differ- 
en  persons,  and  the  water  in  the  canal  proved 
insufficient  to  supply  the  requisite  amount  to 
all  the  lessees,  but  was  sufficient  to  supply 
some  of  them,  the  lessees  should  be  supplied 
in  the  order  in  which  their  leases  were  exe- 
cuted. 

No  Right  to  Increase  by  Enlargement  of  Canal.  — 

The  use  by  right  of  the  surplus  water  of  a 
canal,  continued  after  the  state  enlarged  the 
canal,  cannot  ripen  into  a  right  to  the  increased 
surplus  thereby  caused,  no  matter  how  long 
the  use  continues.  Waterloo  Woolen  Mfg. 
Co.  v.  Shanahan,  128  N.  Y.  345. 

1.  Lease  Subject  to  Lessor's  Right  to  Abandon 
Canal. —  Hoagland  v.  New  York,  etc.,  R.  Co., 
ill  Ind.  443;  Fishback  v.  Woodruff,  51  Ind. 
102;  Hubbard  v.  Toledo,  21  Ohio  St.  379. 

In  Hoagland  v.  New  York,  etc.,  R.  Co.,  111 
Ind.  443,  under  a  lease  by  the  state  of  the  use 
of  so  much  of  the  surplus  water  not  required 
for  navigation,  as  would  be  sufficient  to  propel 
machinery  in  the  lessee's  mill,  it  was  held  that 
the  implied  covenant  for  quiet  enjoyment  was 
such  that  so  long  as  the  canal  was  used  for 
purposes  of  navigation,  and  while  there  was 
during  that  period  a  surplus  of  water,  the 
lessor  agreed  to  do  no  acts  which  would 
deprive  the  lessee  of  its  enjoyment. 

And  in  Fox  v.  Cincinnati,  104  U.  S.  783,  it 


was  held  that  where  pursuant  to  law  a  state 
leased  the  surplus  water  of  her  canals,  reserv- 
ing the  right  to  resume  the  use  of  it  when 
needed  for  navigation,  and  subsequently  by 
statute  granted  a  canal  to  a  city  for  a  highway, 
the  lessees  took  with  the  implied  right  of  the 
state  to  discontinue  its  canals  whenever  the 
legislature  deemed  expedient. 

2.  Armstrong  v.  Pennsylvania  R.  Co.,  38 
N.  J.  L.  1. 

3.  Abandonment. —  Agawam  Canal  Co.  v. 
Edwards,  36  Conn.  476.  See  also  Fredericks 
v.  Pennsylvania  Canal  Co.,  109  Pa.  St.  50. 

Statute  Releasing  Company  ■ —  Maintaining 
Bridges.  —  A  proviso  in  a  statute,  releasing  a 
canal  company  from  obligation  to  maintain  a 
portion  of  its  canal,  that  "  such  abandonment 
shall  not  *  *  *  release  the  company  from  any 
liability,  etc.,  nor  defeat  the  rights  of  any  per- 
son, company,  or  corporation,"  does  not  pre- 
vent its  releasing  the  company  from  maintain- 
ing bridges  over  highways;  for  this  is  a  duty 
owed  to  the  state,  not  to  a  person,  company,  or 
corporation.  Pennsylvania,  etc.,  Canal  Co. 
v.  Portage  County,  27  Ohio  St.  14. 

Right  of  Riparian  Owner  as  to  Embankments.  — 
In  Burk  v.  Simonson,  104  Ind.  173,  54  Am. 
Rep.  304,  it  was  held  that  where  land  is  taken 
for  the  right  of  way  of  a  canal,  and  embank- 
ments and  structures  are  erected  to  protect  a 
riparian  owner's  lands,  and  are  maintained 
until  the  statute  of  limitation  has  run,  on 
the  abandonment  of  the  canal  the  landowner 
is  entitled  to  have  the  structures  remain. 

4.  State  Canals. —  Mason  v.  Lake  Erie,  etc., 
R.  Co.,  9  Biss.  (U.  S.)  239;  Collett  v.  Vander- 
burgh County,  119  Ind.  27;  Genesee  Valley 
Canal  R.  Co.  v.  Slaight,  49  Hun  (N.  Y.)35; 
Rexford  v.  Knight,  11  N.  Y.  308,  overruling 
People  v.  White,  11  Barb.  (N.  Y.)  26;  People 
v.  Stephens,  13  Hun  (N.  Y.)  17;  Craig  v.  Alle- 
gheny, 53  Pa.  St.  477;  Robinson  v.  West 
Pennsylvania  R.  Co.,  72  Pa.  St.  316;  Halde- 
man  v.  Pennsylvania  Cent.  R.  Co.,  50  Pa.  St. 
425.  Otherwise  if  the  fee  is  not  acquired. 
Whitney  v.  State,  96  N.  Y.  240. 

Land  taken  by  a  canal  company  under 
power  to  "  take  and  use  "  is  not  held  by  the 
company  in  fee.  Upon  the  abandonment  of  the 
canal,  the  original  owner  of  the  land  is  entitled 
to  its  possession;  and  a  railroad  company 
which  succeeds,  by  purchase,  to  the  rights  of 
the  canal  company,  cannot  use  such  land  ex- 
cept by  making  compensation  to  the  owner. 
Pittsburgh,  etc.,  R.  Co.  v.  Bruce,  102  Pa.  St.  23. 
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Definition. 


Non-user.  — The  principles  governing  the  forfeiture  of  corporate  charters  for 
non-user  are  fully  treated  elsewhere  in  this  work.1 

CANCEL  —  CANCELLATION.  (Sec  also  the  title  BILLS  OF  EXCHANGE  AND 
Promissory  Notes,  vol.4,  P-  503  ;  as  to  the  cancellation  of  deeds,  see  the 
title  DEEDS;  as  to  the  revocation  of  wills  by  cancellation,  see  the  title  WILLS ; 
as  to  the  cancellation  of  instruments  in  equity,  see  the  titles  EQUITY;  REFOR- 
MATION and  Cancellation  of  Instruments;  as  to  the  cancellation  of 
mortgages,  see  the  title  Mortgages.)  —  To  cancel  a  paper  is  to  cross  or  deface 
it  with  cross-marks  or  other  obliterations ;  to  blot  or  obliterate.  The  term  is 
also  used  figuratively  in  the  sense  of  to  annul  or  to  destroy.2 


The  state,  by  taking  land  for  the  benefit  of  a 
canal,  does  not  enter  into  a  contract  that  its 
use  shall  be  perpetual.  Whitney  v.  State,  96 
N.  Y.  240. 

In  Robinson  v.  West  Pennsylvania  R.  Co., 
72  Pa.  St.  316,  it  was  held  that  a  reservation 
in  the  grant  to  the  state,  and  the  omission  of 
the  grantor  to  have  his  damage  assessed  for 
the  taking  of  the  land,  did  not  prevent  the  vest- 
ing of  the  fee  in  the  state. 

Extent  of  Rights  of  Owners. —  In  Morgan  v. 
Bass,  14  Fed.  Rep.  454,  it  was  held  that, 
although  the  owners  of  a  canal  have  the  right 
to  use  the  bank  for  landing,  in  a  manner  con- 
sistent with  the  rights  of  navigation,  yet,  if  the 
canal  is  to  be  filled  up  and  not  used  for  navi- 
gation, the  title  of  purchasers  of  such  canal 
and  its  appurtenances  would  not  extend  be- 
yond what  might  be  regarded  as  the  highest 
water  line. 

Rights  in  Navigable  River.  —  In  Day  v.  Pitts- 
burg, etc.,  R.  Co.,  44  Ohio  St.  406,  it  was  held 
that  where  a  canal  corporation  has  only  the 
right  to  use  for  canal  purposes  the  bed  and 
water  of  the  river  wherein  the  canal  is  situ- 
ated, on  the  dissolution  of  the  corporation  by 
order  of  court  its  rights  in  the  bed  and  water  of 
the  river  revert  to  the  original  owners  and  can- 
not be  conveyed  by  the  trustees  appointed  to 
wind  up  its  affairs. 

1.  See  the  titles  Corporations  (Private); 
Franchises. 

2,  Warner  v.  Warner,  37  Vt.  361.  Evans's 
Appeal,  58  Pa.  St.  238;  Auburn  City  Bank  v. 
Leonard,  40  Barb.  (N.  Y.)  134. 

What  Constitutes  Cancelling  —  Necessity  of 
Cross  Lines  —  "  Cancelled."  —  On  the  question  as 
to  whether  a  will  has  been  revoked  by  cancel- 
ling, where  the  testator  had  written  Cancelled 
upon  it,  the  court,  by  Barrett,  J.,  said:  "  But 
what  amounts  to  cancelling  ;  how,  with  refer- 
ence to  the  text  of  the  instrument,  must  the 
act  be  done,  —  not  as  to  the  shape  or  character 
of  the  marks,  but  where  must  they  be  located, — 
is  the  main  point  of  debate  in  the  present 
case.  The  proponent  claims  that  the  cancel- 
ling marks  must  be  made  upon  some  part  of 
the  written  text  of  the  will.  The  Latin  verb 
from  which  the  term  cancel  is  derived  means 
to  make  lattice-work,  and  the  corresponding 
noun  in  Latin,  in  the  plural,  cancelli,  signifies 
lattice-work.  *  *  *  How  this  term  came 
to  be  applied  to  marks  made  upon  written  in- 
struments for  the  purpose  of  destroying  their 
validity,  is  obvious  both  from  general  and 
judicial  history,  not  only  as  taught  by  the 
books,  but  as  derived  from  observation.  To 
draw  cross-lines  over  the  face  of  a  written  in- 


strument has  been,  and  is,  a  common  mode  of 
showing  the  intent  thereby  to  make  an  end  of 
it  as  an  instrument  in  force.  In  earlier  times 
when  the  ability  to  write  was  possessed  by 
very  few,  the  great  mass  of  persons  of  all 
grades,  from  the  highest  lord  to  the  lowest 
peasant,  could  manifest  their  intent  with  pen 
and  ink  only  by  unlettered  marks.  While 
they  would  be  dependent  on  the  few  skilled  in 
the  art  to  draw  their  instruments  of  contract 
in  making  disposition  of  their  property,  they 
could  and  did  resort  to  various  modes  by 
which,  without  clerkly  aid,  to  make  an  end  of 
their  validity.  From  the  fact  that  cross-marks 
were  so  easily  made,  and  when  made  upon  the 
face  of  a  written  instrument  were  so  signifi- 
cant that  thereby  the  maker  of  them  designed 
to  put  an  end  to  the  continuing  validity  of  the 
instrument,  this  mode  was  recognized  and 
adopted  into  the  statute  in  common  with  tear- 
ing, burning,  and  obliterating,  as  one  by 
which  wills  might  be  revoked.  In  some  in- 
stances this  mode  might  be  preferable  to 
either  of  the  others,  as  when  it  should  be 
desirable  to  preserve  the  legibility  of  the  entire 
instrument,  which  might  not  happen  as  the 
result  of  burning,  tearing,  or  obliterating. 
While,  therefore,  a  common  and  customary 
mode  of  manifesting  the  intent  to  abrogate  the 
instrument  by  drawing  cross-lines  over  the  face 
of  it  gave  rise  to  the  use  of  the  term  cancel,  still 
the  entire  judicial  history  of  the  subject  shows 
that  that  manner  of  marking  an  instrument  is 
by  no  means  essential  in  order  to  answer  to 
the  full  force  and  effect  of  the  term  in  its 
legal  sense.  The  net  result  of  all  the  cases 
and  all  the  text-books,  as  well  as  the  reason 
of  the  thing  and  the  appropriate  analogies, 
seems  to  be  this:  that,  when  the  instrument 
is  so  marked  by  the  maker  of  it  as  to  show 
clearly,  whenever  it  is  produced,  that  the  act 
was  designed  by  him  to  be  a  cancelling,  that 
act  becomes  effectual,  by  force  of  the  statute, 
as  a  revocation  of  the  will  by  cancelling." 
Warner  v.  Warner,  37  Vt.  361.  So,  upon  the 
same  question,  in  Evans's  Appeal,  58  Pa.  St. 
244,  the  court  said:  "  Revocation  by  cancel- 
lation, then,  is  not  to  be  understood  to  mean 
exclusively  drawing  crossed  lines  upon  the 
paper,  but  it  means  any  act  done  to  it  which 
in  common  understanding  is  regarded  as 
cancellation  when  done  to  any  other  instru- 
ment. Undoubtedly  it  must  be  an  act  done 
to  the  will  itself,  and  it  must  be  done  ammo 
cancellandi." 

Whether  Writing  the  Word  "  Cancelled  "  upon 
an  Instrument  Itself  Amounts  to  a  Cancellation.  — 
In  Evans's  Appeal,  5S  Pa.  St.  238,  the  writing 
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CANDIDATE.    (See  also  the  titles 

of  the  word  cancelled  seems  to  have  effected  a 
revocation  of  the  will.  The  learned  judge 
who  wrote  the  opinion  in  that  case  says: 
"  I  think  a  repeal  is  effected  by  the  act  of 
writing  upon  the  will  itself  a  word  that  mani- 
fests an  intention  to  annul  it."  In  comment- 
ing upon  this  case,  however,  Cassidy,  J.,  in  the 
case  of  Ladd's  Will,  60  Wis.  197,  points  out  that 
there  were  other  acts  which  without  the  word 
cancelled  would  have  constituted  a  revocation 
of  the  will,  and  the  court  in  the  latter  case 
held  that  a  will  could  not  be  revoked  by  mere 
writing  upon  it,  "  not  executed  according  to 
the  statute  of  wills."  Disapproving  Warner  v. 
Warner,  37  Vt.  356. 

In  the  Sense  of  to  Annnl  —  Award  of  Arbitra- 
tors. —  In  Golden  v.  Fowler,  26  Ga.  464,  it  was 
contended  that  an  award  of  arbitrators  was 
outside  of  the  submission,  in  that  it  set  aside 
a  certain  mortgage.  The  court  said:  "  If 
there  were  equitable  sets-off  proper  to  be 
allowed  against  the  mortgage,  they  ought,  by 
the  submission,  to  have  been  allowed  against 
it.  If  they  had  been  allowed  against  it,  the 
effect  would  have  been  to  satisfy  the  mortgage, 
and  the  note  to  secure  which  it  was  given, 
and  thus  to  make  them  both  null  and  void. 
The  arbitrators,  then,  would  not  have  gone 
beyond  the  submission,  if  they  had  said,  that 
the  mortgage  and  note  were  to  be  considered 
as  satisfied  by  the  equitable  sets-off.  What 
they  did  say  was,  that  the  mortgage  and  note 
should  be  '  null  and  void,'  and  '  be  cancelled 
to  each  party.'  One  meaning  of  to  cancel  is, 
to  annul.  Taking  it  to  have  that  meaning 
here,  there  is  nothing  in  the  expression  of  the 
arbitrators  inconsistent  with  the  supposition 
that  they  meant  the  equitable  sets-off  to  be  the 
means  or  cause  by  which  the  mortgage  and 
note  were  to  be  '  null  and  void,'  cancelled, 
annulled.  And  if  they  meant  this,  they  did 
not  go  beyond  the  submission." 

Same  —  Cancel  in  the  Sense  of  Pay.  —  An 
agreement  by  one  person  to  cancel  the  indebt- 
edness of  another  to  a  third  person  is  an 
agreement  to  pay  it.  In  this  case  the  court, 
by  Johnson,  J.,  said:  "  As  a  stranger  having 
no  interest  in  the  indebtedness,  the  only  way 
in  which  he  could  cancel  it  would  be  by  pay- 
ment, and  the  agreement  to  cancel  must  be 
held  to  include  the  promise  to  do  whatever 
should  be  necessary  to  effect  the  cancellation. 
To  cancel  is  to  blot  out  or  obliterate,  to  annul 
or  destroy;  and  as  this  could  only  be  accom- 
plished lawfully  by  a  third  person,  by  pay- 
ment, it  is  clearly  an  undertaking  to  pay." 
Auburn  City  Bank  v.  Leonard,  40  Barb.  (N.  Y.) 
134,  affirmed  Babbett  v.  Young,  51  N.  Y.  238. 

Release.  —  Where  A  and  B  gave  a  sealed 
note  to  C,  and  A  afterwards  gave  a  bond  and 
mortgage  to  C  for  the  amount  due  on  the  note, 
in  consideration  of  which  C  covenanted  to 
procure  and  cancel  the  note,  it  was  held  that 
though  the  bond  and  mortgage  were  not  an 
extinguishment  of  the  note,  yet  the  covenant 
made  with  A  enured  to  B,  and  was  a  covenant 
not  to  sue,  which  amounted  to  a  release  of  the 
note.  Phelps  v.  Johnson,  8  Johns.  (N.  Y.)  54, 
7  Wheel.  Am.  C.  L.  514.  See  also  the  title 
Release. 

Rescind  —  Doing  Away  With.  —  Where  one 
5  C.  of  L. — 9  1 
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entered  into  a  contract  for  the  purchase  of 
land  and  paid  part  of  the  purchase-money,  and 
subsequently  the  parties  indorsed  on  the  con- 
tract this  agreement,  to  wit:  "  For  value  re- 
ceived, we  hereby  cancel  the  annexed  and 
within  agreement,  and  mutually  agree  and 
discharge  each  other  from  all  the  covenants 
and  agreements  therein  contained;  and  the 
said  Winton,  the  purchaser,  hereby  surrenders 
possession  of  the  within  described  premises  to 
the  said  Spring;  "  in  a  suit  to  recover  the  pur- 
chase-money paid,  the  court,  bv  Baldwin.  J., 
said:  "  The  agreement  of  cancellation  evi- 
dently was  intended  to  effect  a  complete  set- 
tlement in  regard  to  the  subject;  it  discharges 
the  parties  from  all  covenants  and  agreements 
in  the  original  contract,  and  provides  for  a 
surrender  of  the  premises.  Nothing  is  said  or 
done  in  reference  to  the  refunding  of  the 
$4,000.  If  the  intention  was  to  place  the  par- 
ties in  statu  quo,  and  this  were  supposed  to  be 
effected  by  the  use  of  the  word  cancel,  as  an 
equivalent  to  the  word'  rescind,'  it  is  prob- 
able that  language  more  unequivocal  would 
have  been  employed.  The  latter  clause  of  the 
agreement  in  respect  to  the  possession  would 
be  tautological  in  this  view;  for  the  restora- 
tion of  possession  would  follow  from  the  use 
of  the  word  cancel  in  the  first  line.  Besides, 
it  is  to  be  supposed  that  the  party  in  posses- 
sion, having  paid  his  money,  would  not  aban- 
don the  possession  until  he  got  a  return  of  it, 
or  some  provision  was  made  for  securing  it. 
He  would  scarcely  have  left  so  large  an 
amount  a  matter  of  open  account.  Nor  is  it 
probable  that  the  question  as  to  the  rents  and 
profits  of  the  land  would  be  left  unliquidated. 
It  is  much  more  probable  that  when  parties 
come  to  an  arrangement  of  a  business  matter 
they  settle  all  the  terms  of  the  contract  than 
that  they  leave  them  unadjusted.  The  word 
cancel  applied  to  the  agreement,  under  the 
circumstances,  means  no  more  than  '  doing 
away  with  '  an  existing  agreement  upon  the 
terms  and  with  the  consequences  mentioned 
in  the  writing.  What  is  not  said  is  excluded; 
and  whatever  was  meant  to  be  obligatory  was 
expressed."    Winton  v.  Spring,  18  Cal.  451. 

Rescind  in  the  Sense  of  Cancel.  —  Where  the 
parties  to  a  contract  used  the  word  "  rescind  " 
when  it  was  evident  that  they  meant  cancel,  it 
was  held  that  the  word  would  be  interpreted 
to  mean  cancel.    Weil  v.  Jones,  53  Cal.  46. 

As  Evidence.  (See  also  the  title  Document- 
ary Evidence.) — The  cancellation  of  an  in- 
strument may  be  considered  as  evidence 
either  that  an  existing  obligation '  had  been 
destroyed  or  that  it  had  been  actually  per- 
formed. If  cancelled  in  consequence  of 
performance  it  is  unquestionably  evidence 
of  that  fact.    Moore  v.  Moore,  1  N.  J.  L.  430. 

Cancellation  Distinguished  from  Revocation.  — 
See  also  Revocation. 

The  Cancellation  of  a  will  is  not  a  revocation 
thereof,  under  the  words  "  otherwise  destroy- 
ing "  the  same,  in  the  stat.  I  Vict.  c.  26,  §  20, 
that  statute  having  omitted  the  word  cancel- 
ling which  appeared  in  the  statute  of  frauds. 
Here  the  court,  by  Sir  Herbert  Jenner, 
said:  "  It  is  admitted  that  prior  to  the  first 
of  January,  1838,  this  would  have  been  a 
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One  who  offers  himself,  or  is  offered  by  others,  for  the  suffrages  of  the  electors.1 


good  revocation,  for,  under  the  old  law,  can- 
cellation  ammo  revocandi  was  a  mode  of  revok- 
ing a  will.  The  Act  I  Vict.  c.  26,  however, 
has  made  a  very  considerable  alteration  in  the 
testamentary  law.  *  *  *  Cancellation  and 
■.  <cation  are  different  terms,  though  some- 
times confounded,  cancellation  being  an 
equivocal  act.  It  appears  to  me  that  the 
legislature,  having  advisedly  omitted  cancel- 
linn  amongst  the  modes  of  revocation,  and 
substituted  words  of  more  equivocal  meaning, 
cannot  have  intended  that  striking  through 
with  a  pen  should  have  been  a  mode  of  revo- 
cation, and  that  if  they  did  consider  cancella- 
tion to  be  a  mode  of  revocation,  they  would 
have  taken  care  to  render  their  meaning 
clear."    Stephens  v.  Taprell,  2  Curt.  458. 

Cancellation  of  Stamps.  —  A  neglect  to  cancel 
the  stamps  on  an  instrument  by  initials  and  the 
date  indorsed  thereon  will  not  invalidate 
the  instrument.  Ballard  v.  Burnside,  49 
Barb.  (N.  Y.)  102. 

Where  a  promissory  note  made  by  three  or 
more  had  the  requisite  stamps  upon  it,  and 
was  cancelled  only  by  the  initials  of  the  first 
in  order  of  the  signers,  with  the  date  of  the 
instrument,  this  was  held  a  sufficient  cancel- 
lation within  the  meaning  of  a  United  States 
revenue  law.  Spear  v.  Alexander,  42  Ala. 
572.    See  also  Stamps. 

1.  Whether  One  May  Be  a  Candidate  without 
His  Consent  —  Bribery.  —  Where  in  a  qui  tarn 
action  of  debt  under  the  statute  for  bribery  at 
an  election  verdict  was  given  for  the  plaintiff; 
on  a  motion  that  verdict  be  entered  for  the 
plaintiff  because,  inter  alia,  it  did  not  appear 
by  any  evidence  given  "  that  Lord  Egmont 
[who  was  charged  to  be  a  candidate,  and  for 
whom  these  persons,  alleged  to  have  been 
bribed,  were  to  give  their  votes]  was  then  de- 
clared a  candidate,"  Lord  Mansfield,  C.  J., 
said:  "  Candidate  is  a  vague  term;  no  certain 
idea  is  fixed,  by  law,  to  it.  But  Mr.  Lockyer 
was  certainly  a  candidate;  and  this  was  a 
bribe  to  induce  White  to  vote  for  him,  at 
least.  Surely  asking  a  vote  for  a  man  is 
enough  to  make  him  a  candidate,  Lockyer 
was  clearly  a  candidate  himself;  and  the 
bribe  was  '  to  vote  for  him  and  his  friend.'  " 
Combe  v.  Pitt,  3  Burr.  1590.  And  in  the 
same  case  reported  by  Wm.  Blackstone: 
"  The  second  objection  goes  upon  the  vague 
idea  of  what  is  a  candidate  previous  to  the  day 
of  election.  The  poll  is  then  the  only  evi- 
dence. The  House  of  Commons  in  the  case 
of  Gore  of  Tring,  candidate  for  Bucks,  deter- 
mined that  nothing  was  evidence  of  being  a 
candidate  but  the  poll-books.  Before  the  time 
of  election  any  one  is  a  candidate  for  whom  a 
vote  is  asked.  This  very  fact  makes  the  per- 
son in  whose  behalf  the  bribe  was  given  a 
candidate.1'  Combe  v.  Pitt,  I  W.  Bl.  523. 
See  also  The  Boston  Case,  2  O'M.  &  H.  161; 
Youghal,  21  L.  T.  306,  I  O'M.  &  H.  291;  Mal- 
colm v.  Parry,  L.  R.  10  C.  P.  168. 

Same  —  Expenses.  —  But  in  holding  that  a  per- 
son who  is  nominated  and  elected  to  serve  in 
Parliament  for  the  city  of  Westminster  with- 
out being  present  at,  or  in  any  way  interfering 
himself  or  by  his  agents  with,  the  election,  or 
holding  himself  out  or  authorizing  any  one 
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else  to  hold  him  out  as  a  candidate,  but  after- 
wards takes  his  seat  in  the  House  of  Com- 
mons, is  not  chargeable  under  the  stat.  51  Geo. 
III.,  c.  126,  with  the  expenses  of  the  hustings. 
Lord  Ellenborough,  C.  J.,  said:  "  I  own, 
upon  consideration  of  this  act  of  Parliament, 
I  cannot  bring  myself  to  doubt  what  is  the 
natural  sense  and  meaning  of  the  word 
candidate  as  it  is  used  by  the  legislature. 
The  legislature  has  directed  that  convenient 
booths  shall  be  erected  by  the  bailiff  for  hold- 
ing the  election;  and  there  can  be  no  doubt 
that  they  assumed  that  upon  every  occasion 
of  an  election  there  would  be  found  a  can- 
didate or  candidates  in  the  ordinary  sense  of 
that  word;  that  is,  persons  offering  them- 
selves to  the  suffrages  of  the  electors.  That,  I 
take  it,  is,  strictly  speaking,  the  correct  sense 
of  the  word  candidate.  Therefore  a  person 
cannot  be  in  that  sense  of  the  word  a  candi- 
date by  the  mere  act  of  others  who  propose 
him  without  his  assent.  The  legislature,  in- 
deed, assumed  that  it  would  always  be  the 
case  of  every  person  who  should  be  proposed, 
that  he  would  be  so  far  assenting  as  to  answer 
the  description  of  a  candidate,  and  therefore 
they  thought  it  sufficient  to  impose  the  bur- 
then of  recompensing  the  bailiff  on  persons 
answering  that  description  But  a  case  has 
arisen  not  within  their  contemplation;  for  here 
there  is  not  any  evidence  that  the  defendant 
tendered  himself  in  any  way  as  the  object  of 
choice;  but  he  was  merely  passive;  the  elec- 
tors of  themselves  having  brought  him  for- 
ward without  any  consent  on  his  part.  The 
question  then  is  whether  the  legislature  in- 
tended to  throw  on  such  a  description  of  per- 
son, whom  we  must  take  to  be  an  unwilling 
candidate,  the  charge  of  making  this  reim- 
bursement. The  legislature  have  not  so  said; 
they  have  said  only  that  the  expenses  shall  be 
defrayed  by  the  candidate,  that  is,  by  the  per- 
son who  offers  himself.  And  really  there  might 
be  infinite  hardship  in  imposing  this  burthen 
on  any  others.  Suppose  a  person  from 
motives  of  spleen  or  in  a  jest  should  think  fit 
to  put  forward  another  as  a  candidate,  shall  it 
be  in  his  power  to  cast  so  heavy  a  burthen  on 
the  other  because  he  may  choose  to  indulge 
his  malice  or  pleasantry  ?  I  do  not  see  any- 
thing in  the  act  of  Parliament  which  makes  it 
susceptible  of  a  construction  leading  to  so  mis- 
chievous a  result,  or  which  affords  a  reason 
for  extending  the  word  candidate  beyond  its 
ordinary  import."  Morris  v.  Burdett,  2  M. 
&  S.  212. 

Where  A  was  proposed  and  seconded  with 
his  own  consent  as  a  candidate  at  an  election 
for  a  county,  but  withdrew  before  the  show  of 
hands,  it  was  held  that  he  was  liable  as  a  can- 
didate under  statutes  of  17  and  iS  Victoria, 
and  21  and  22  Victoria,  to  pay  a  fee  to  the  elec- 
tion auditor.  Edwards  v.  Whitehurst,  5  H.  & 
N.  131.  But  in  Muntz  v.  Sturge,  8  M.  &  W. 
302,  it  was  held,  where  a  statute  provided  that 
at  every  contested  election  all  booths  erected 
for  the  convenience  of  taking  polls  should  be 
erected  at  the  joint  and  equal  expense  of  the 
several  candidates,  that  the  contested  election 
referred  to  is  the  poll,  and  the  candidates  re- 
ferred to  are  the  candidates  who  go  to  or  de- 
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CANDLE.  —  A  wick  composed  of  linen  or  cotton  threads,  and  dipped  or 
drawn  through  tallow,  wax,  spermaceti,  or  similar  substances,  so  as  to  form  a 
cylindrical  body  when  hardened  ;  used  to  furnish  light.1 

CANISTER. — See  Case. 

CANNOT.— See  Can. 

CANON.  —  A  canon  is  a  rule,  law,  or  ordinance  in  general  ;  particularly  a 
rule  or  precept  of  ecclesiastical  law.3  In  Spanish  law,  the  annual  charge  or 
rent  which  is  paid  in  recognition  of  the  dominium  utile  by  the  person  who 
holds  the  dominium  utile.3 

CANT.  —  Cant,  or  licitation,  is  a  mode  of  dividing  property  held  in  com- 
mon by  two  or  more  persons.4 

CANVAS.  — A  coarse  cloth  made  of  hemp  or  flax.5 

CANVASS.  —  The  act  of  examining  the  returns  of  votes  for  public  office, 
including  all  the  proceedings  for  determining  the  result  of  an  election  from 
the  closing  of  the  polls  to  the  formal  declaration  of  who  are  elected.6 


mand  a  poll,  and  that,  therefore,  a  candidate 
who  was  put  in  nomination  but  declined  to 
go  to  the  poll  was  not  liable  for  the  expense  of 
erecting  booths. 

Same  —  Canada.  —  On  the  other  hand,  it  has 
been  held  in  Canada  that  a  candidate  for  office 
who  is  proposed  and  seconded  at  the  nomina- 
tion meeting  can  only  withdraw  from  his  can- 
didature with  the  consent  of  his  proposer  and 
seconder  and  of  the  electors  present;  the  court 
saying:  "  It  seems  to  me  very  clear,  whatever 
may  be  the  derivation  of  the  word,  that  a  can- 
didate in  the  sense  of  the  statute  is  one  put 
forward  for  election,  no  matter  whether  with 
or  against  his  own  will;  from  which  it  would 
seem  to  follow  that  he  cannot,  without  the 
consent  of  others,  resign.  His  assent  is  not 
necessary  to  his  candidature,  but  he  must 
have  a  proposer  and  seconder.  He  need  not 
be  present  at  the  meeting,  and  his  dissent  from 
the  proceeding  is  unavailing."  Reg.  v.  Chis- 
holm,  5  Ont.  Pr.  328. 

Bribery.  —  As  to  bribery  at  elections  by  the 
candidates  or  in  their  interests,  see  the  title 
Elections;  and  see,  in  general,  the  title  Bri- 
bery, vol.  4,  p.  907. 

Nomination  —  Bribery.  —  The  constitution  of 
Pennsylvania  provides  against  bribery  of  elec- 
tors by  any  person  while  a  candidate  :  and  con- 
struing the  word  candidate  as  thus  used,  the 
court,  in  Leonard  v.  Com.,  112  Pa.  St.  623, 
said:  "Was  the  defendant  a  candidate  for 
office  at  the  time  the  alleged  violation  of  law 
occurred  ?  It  is  not  denied  that  he  was  nomi- 
nated and  elected,  and  was,  therefore,  un- 
questionably a  candidate  for  office  subsequent 
to  his  nomination  by  the  convention.  I  am 
now  considering  the  question  whether  he  was 
a  candidate  prior  to  his  nomination,  and  at  a 
time  when  most  of  the  alleged  corrupt  offenses 
occurred.  The  word  candidate  in  the  consti- 
tution is  to  be  understood  in  its  ordinary  popu- 
lar meaning;  as  the  people  understood  it, 
whose  votes  at  the  polls  gave  that  instrument 
the  force  and  effect  of  organic  law.  Webster 
defines  the  word  to  mean:  '  One  who  seeks  or 
aspires  to  some  office  or  privilege,  or  who 
offers  himself  for  the  same.'  This  is  the 
popular  meaning  of  the  word  candidate;  it  is 
doubtless  the  meaning  which  the  members  of 
the  constitutional  convention  attached  to  it, 
and  the  sense  in  which  the  people  regarded  it 
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when  they  came  to  vote.  We  therefore  say, 
in  every-day  life,  that  a  man  is  a  candidate 
for  an  office  when  he  is  seeking  such  office. 
It  is  begging  the  question  to  say  that  he  is 
only  a  candidate  after  nomination,  for  many 
persons  have  been  elected  to  office  who  were 
never  nominated  at  all.  We  hold,  therefore, 
that  the  defendant  was  a  candidate  for  office 
within  the  meaning  of  the  constitution." 

1.  Unfinished  Candle.  —  Candles  one-eighth 
made  are  within  the  meaning  of  the  statute  11 
Geo.  I.,  c.  30,  §  30,  prohibiting  candle  makers 
to  mix  unweighed  with  weighed  candies. 
Any. -Gen.  v.  Barrell,  1  Y.  &  J.  495. 

Nuisance.  (See  also  the  title  Nuisances.)  — 
The  business  of  a  tallow-chandler  is  a  nui- 
sance. See  1  Hawk.  P.  C.  (Curw.  ed.)  694, 
§  10;  Morley  v.  Pragnell,  Cro.  Cas.  510;  Allen 
v.  State,  34  Tex.  230.  Compare  Aldred's  Case, 
9  Coke  57/'. 

2.  Webster's  Diet.;  Abbott's  Law  Diet.; 
Rapalje  &  Lawrence's  Law  Diet. 

Canons  of  Descent.  (See  also  the  title  Succes- 
sion.)—  Canons  of  descent  or  inheritance 
are  the  legal  rules  by  which  inheritances  are 
determined,  and  according  to  which  estates 
are  transmitted  by  descent  from  the  ancestor 
to  the  heir.    2  Bl.  Com.  208;  4  Kent  Com.  374. 

3.  Hart  v.  Burnett,  15  Cal.  556.  See  gener- 
ally the  title  Ground  Rents. 

4.  It  is  a  judicial  sale  made  at  the  request 
of  the  parties,  and  it  may  be  avoided  by  the 
consent  of  all  those  interested,  in  the  same 
manner  in  which  any  other  contract  or  agree- 
ment may  be  avoided,  which  is  entered  into 
by  consent.  Hayes  Cuny,  9  Martin  (La.) 
88.  See  Webster's  Diet.  See  also  the  titles 
Joint  Tenants  and  Tenants  in  Common  •„ 
Judicial  Sales;  Partition. 

5.  Webster's  Diet. 

Revenue  Laws.  (See  also  the  title  REVENUE 
Laws.) — In  a  revenue  statute  "floor-cloth 
lamas"  and  "oil-cloth  foundation"  were 
held  to  mean  the  same  thing,  and  not  burlaps, 
but  a  thing  entirely  distinct  and  different  from 
that  article.    Arthur  v.  Cumming,  91  U.  S.  362. 

Thus,  in  construing  the  revenue  law  in  Ull- 
mann  v.  Hedden,  38  Fed.  Rep.  96,  plain  canvas 
was  held  a  "  cloth." 

6.  Elections.  —  See  also  the  titles  ELECTIONS 
Mandamus. 

Bowler     Eisenhood,  1  S.  Dak.  580.    In  this 
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CAPABLE.  —  Endued  with  power 
susceptible  of.* 

CAPACITY. —  The  term  capacity 

ease  tin-  court  said:  "The  term  canvass,  as 
used  in  statutes  relating  to  elections,  has  not, 
so  far  as  our  researches  have  extended,  re- 
ceived any  strictly  legal  definition,  and,  as 
generally  understood,  its  meaning  is  not  very 
definite  or  certain.  Webster  defines  the  term 
as  a  verb,  '  to  examine  thoroughly;  to  search 
or  scrutinize;  '  and  as  a  noun,  'a  close  inspec- 
tion to  know  the  state  of ;  '  as  to  canvass  a  vote. 
Mr.  Bouvier,  in  his  Law  Dictionary  (vol.  I, 
p.  238),  defines  canvass  as  '  the  act  of  ex- 
amining the  returns  of  votes  for  public 
officers.  *  *  *  The  determination  of  the 
board  of  canvassers  of  the  persons  elected  to 
an  office  is  prima  facie  evidence  only  of  their 
election.'  And  under  the  head  of  Canvassing 
Board,'  in  6  Amer.  and  Eng.  Encyc.  of  LAw(ist. 
ed.),  310,  it  is  stated: '  In  nearly  all  the  states  the 
boards  of  canvassing  officers  are  held  to  be 
ministerial  officers,  whose  duty  it  is  to  receive 
returns  from  the  various  precincts  or  counties, 
as  the  case  may  be,  and  declare  the  results  as 
shown  by  the  face  of  the  returns.'  The  term 
canvass,  as  used  in  our  statutes,  seems  to 
have  a  broader  and  more  comprehensive 
meaning  than  is  given  in  either  of  the  defini- 
tions above  quoted,  and  is  made  apparently 
to  include  all  the  proceedings  for  determining 
the  result  of  an  election  from  the  closing  of 
the  polls  to  the  formal  declaration  of  who  are 
elected." 

In  Clark  v.  Tracy,  (Iowa  1895)  64  N.  W. 
Rep.  291,  the  court  said:  "  In  the  Standard 
Dictionary  the  following  definitions  are  given 
of  the  word  canvass:  'To  examine  search- 
ingly;  ascertain  the  number  or  the  facts  con- 
cerning each,  going  over  in  detail;  scrutinize, 
sift,  —  as  to  canvass  the  prospective  vote  in  an 
election ;  canvassing  the  vote  cast.  An  offi- 
cial scrutiny,  as  a  canvass  of  votes  at  an  elec- 
tion.' The  judges  ascertain  the  number  of 
votes  cast  in  their  township  or  precinct  by 
making  a  tally  sheet  from  the  ballots.  This 
is  unquestionably  canvassing  the  vote,  but 
their  canvass  does  not  determine  the  result  as 
to  state,  district,  or  county  offices.  The  board 
of  supervisors  ascertain  the  number  of  votes 
cast  in  the  county  by  making  the  abstracts  re- 
quired by  §  635  from  the  returns.  It  is  'the 
number  of  ballots  cast  in  the  county  for  each 
office  '  that  they  are  required  to  ascertain  by 
'  official  scrutiny.'  It  is  this  board  that  ascer- 
tains the  person  having  the  greatest  number 
of  votes  for  any  county  office,  and  that  de- 
clares who  is  elected.  Under  §  647  the  board 
of  state  canvassers  '  canvasses  the  vote  '  from 
the  abstracts  returned  by  the  county  board. 
We  think  it  entirely  clear  that  each  of  these 
canvasses  is  a  canvass  of  the  votes,  and  that 
the  fact  that  the  canvass  of  the  county  and 
state  boards  is  made  from  returns  renders 
them  none  the  less  a  canvass  of  the  votes. 
This  being  true,  we  inquire,  to  which  of  these 
canvasses  does  §  697  refer  ?" 

Secondary  Evidence.  —  In  Hudson  v.  Solomon, 
19  Kan.  180,  it  is  said:  "  A  canvass  is  but  a 
count  of  the  ballots,  a  convenient  and  expedi- 
tious method  of  determining  the  choice  of  the 


competent  to  the  object;  qualified  for; 
signifies  power,  competency,  qualifica- 

people  as  disclosed  by  the  ballots,  and  there- 
fore but  secondary  evidence.  The  necessities 
of  the  case  make  it  prima  facie  evidence,  but 
unless  expressly  so  declared  by  statute  it  is 
never  conclusive.  State  v.  Marston,  6  Kan. 
524;  Russell  v.  State,  11  Kan.  308.  As  be- 
tween, therefore,  the  ballots  themselves  and 
a  canvass  of  the  ballots,  the  ballots  are  con- 
trolling." See  also  the  titles  Elections; 
Secondary  Evidence. 

Canvassers  —  Term  Implies  Discretion.  (See 
also  the  titles  Elections;  Mandamus.) — Can- 
vassers are  election  officers  whose  duty  it  is  to 
canvass  the  votes  given  for  candidates  at  an 
election,  and  determine  and  declare  what  per- 
son has  been  elected.  In  Exp.  Mackey,  15  S. 
Car.  332, the  court  said:  "  The  use  of  the  word 
canvassers  as  to  both  boards  seems  to  indicate 
something  more  than  ministerial  powers.  In 
the  case  of  State  v.  Nerland,  7  S.  Car.  246, 
Chief  Justice  Moses  said:  '  The  term  [can- 
vassers] employed  to  designate  the  duty  to  be 
performed  by  the  commissioners,  would  seem 
to  impose  an  obligation  beyond  that  of  merely 
counting  the  ballots  and  comparing  the  state- 
ment of  managers.  Canvassing  implies  search, 
scrutiny,  investigation,  examination,  etc'  " 

Canvass  of  the  Returns.  —  The  expression  to 
"canvass  the  returns  "  is  equivalent  to  "can- 
vass the  votes."  People  v.  Sausalito,  106  Cal. 
500. 

Authority  of  Agents.  —  In  Howe  Mach.  Co.  v. 
Ashley,  60  Ala.  496,  it  was  held  that  authority 
to  sell  and  to  canvass  for  the  sale  of  sewing 
machines  did  not  per  se  confer  on  the  agent 
the  power  to  bind  his  principal  by  buying  or 
hiring  a  horse  or  mule  to  aid  him  in  carrying 
on  the  business.  See  also  the  title  Agency, 
vol.  r,  p.  985. 

1.  Webster's  Diet. 

An  unripe  growing  crop  is  personal  property 
not  capable  of  manual  delivery,  and  is  sub- 
ject to  attachment  as  such.  Raventas  v. 
Green,  57  Cal.  254.  See  also  the  title  Attach- 
ment, vol.  3,  p.  181;  3  Encyc.  of  Pl.  and 
Pr.  i;  and  see  the  title  Crops. 

Capable  of  Raising  a  Weight  of  2000  Lbs.  with- 
out Risk,  in  a  contract,  means  having  strength 
or  power  enough  to  lift  and  sustain  that 
weight  during  the  lifting,  and  it  does  not 
amount  to  a  stipulation  that  that  capacity  will 
exist  with  the  application  of  any  specified 
power.  Ham'ltcn  v.  Myles,  24  U.  C.  C.  P. 
309. 

Capable  of  Contracting  —  Infants.  (See  also 
the  title  Infants,  and  see  generally  the  title 
Contracts.) — A  statute  provided  that  "no 
contract  can  be  thus  disaffirmed  in  cases 
where  on  account  of  the  minor's  own  misrep- 
resentations as  to  his  majority,  or  from  his 
having  been  engaged  in  business  as  an  adult, 
the  other  party  had  good  reasons  to  believe 
the  minor  capable  of  contracting."  It  was 
held  that  the  words  "capable  of  contracting  " 
were  to  be  understood  as  legally  capable  of 
contracting,  and  not  mentally  and  physically 
capable  of  contracting.  Burgett  v.  fiarrick, 
25  Kan.  526. 
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tion  ;  ability  or  power  to  do  certain  acts.1 

CAPE.  —  A  cape  is  a  promontory;  a  piece  of  land  jutting  into  a  body  of 
water  beyond  the  rest  of  the  coast  line.3 

CAPIAS.  (See  ENCYC.  OF  PL.  AND  PR.,  titles  EXECUTIONS  AGAINST  THE 
BODY;  WRITS;  and  see  this  work,  titles  ARREST,  vol.  2,  p.  832;  IMPRISON- 
MENT FOR  Debt  and  in  Civil  Actions.)  —  A  writ  ordering  the  sheriff  to 
take  the  defendant  in  custody. 

Capias  ad  Audiendum  Judicium.  —  A  writ  issued  against  the  defendant  in  a 
criminal  prosecution  after  he  has  appeared  and  been  found  guilty,  but  is  at 
large,  for  the  purpose  of  bringing  him  up  to  receive  judgment.3 

Capias  ad  Respondendum. —  i.  A  writ  issued  for  the  arrest  of  a  person 
against  whom  an  indictment  for  a  misdemeanor  has  been  found.  2.  Under 
the  old  practice,  in  common-law  actions,  the  capias  ad  respondendum  was  the 
writ  by  which  an  ordinary  action  was  commenced.    The  defendant  was  not 


1.  Religious  Freedom.  (See  also  the  title 
Constitutional  Law.)  —  Hronek  v.  People, 
134  111.  139,  quoting  2  Am.  and  Eng.  Encyc. 
of  LAw(ist  ed.)  722.  In  this  case  it  was  held 
that  under  the  constitutional  provision  of 
Ohio  that  no  person  shall  be  denied  any 
civil  or  political  right,  privilege  or  capacity, 
on  account  of  his  religious  opinions  or  absence 
of  belief  in  his  accountability  to  the  Deity, 
a  citizen  was  not  disqualified  from  testifying 
in  a  court  of  justice  by  want  of  religious 
belief.  The  court  further  said:  "The  Con- 
stitution provides  that  no  person  shall  be 
denied  any  civil  or  political  right,  privilege,  or 
capacity,  on  account  of  his  religious  opinions. 
In  Bouvier's  Law  Dictionary,  capacity  is 
defined  to  be  '  ability,  power;  qualification  or 
competency  of  persons,  natural  or  artificial, 
for  the  performance  of  civil  acts  depending  on 
their  state  and  condition  as  defined  or  fixed  by 
law.'  It  is  also  defined  as  follows:  '  Power, 
competency,  qualification;  ability;  power  or 
qualification  to  do  certain  acts.'  2  Am.  and 
Eng.  Encvc.  of  Law  (1st  ed.),  722.  The 
obvious  meaning  of  the  provision  in  the 
Constitution  is  that  whatever  civil  rights, 
privileges,  or  capacities  belong  to  or  are 
enjoyed  by  citizens  generally,  shall  not  be 
taken  from  or  denied  to  any  person  on  account 
of  his  religious  opinions." 

Test.  —  The  test  of  capacity  to  make  an 
agreement  or  conveyance  is  that  a  man  shall 
have  the  ability  to  understand  the  nature  and 
effect  of  the  act  in  which  he  is  engaged  and  the 
business  he  is  transacting.  Eaton  v.  Eaton, 
37  N.  J.  L.  113. 

In  Any  Office  or  Capacity.  —  In  a  statute  pro- 
viding for  fixing  the  salaries  of  deputy  collect- 
ors, by  which  it  was  provided  that  no  such 
deputy  should  receive  more  than  a  certain 
amount  "  for  any  services  he  may  perform  for 
the  United  States  in  any  office  or  capacity, " 
the  true  intent  of  the  last  clause  is  to  limit  the 
emoluments  of  the  deputy  collector  in  that 
office,  and  "  to  make  no  allowance  to  him  on 
account  of  any  incidental  services  he  may  per- 
form, or  emoluments  he  may  receive  beyond 
that  sum."  "  In  any  office  or  capacity  "  is 
equivalent  to  "  in  any  stick  office  or  capacity." 
U.  S.  v.  Morse,  3  Story  (U.  S.)  87. 

Misdemeanor  in  His  Professional  Capacity.  — 
This  expression  in  a  statute  in  reference  to 
attorneys-at-law  was  held  not  to  have  been 
used  in  the  technical  sense  of  offenses  punish- 


able by  fine  and  imprisonment  in  jail,  but  as 
equivalent  to  professional  misbehavior.  In  re 
Bowman,  7  Mo.  App.  569,  8  Cent.  L.  J.  250. 

Capacity  of  a  Member  —  Building  and  Loan 
Associations.  (See  generally  the  title  Building 
and  Loan  Associations,  vol.  4,  p.  999.)  —  The 
English  Building  Society  Act  provided  that  dis- 
putes between  the  society  and  a  member  in  his 
capacity  of  a  member  should  be  submitted  to 
arbitration.  In  Municipal  Permanent  Invest. 
Bldg.  Soc.  v.  Richards,  39  Ch.  Div.  372,  it  was 
held  that  a  claim  by  a  society  against  its 
officers  for  misappropriating  property,  and 
keeping  in  his  hands  money  of  the  society, 
was  not  a  dispute  between  the  society  and  a 
member  thereof  in  his  capacity  of  a  member 
within  the  meaning  of  the  act. 

Fiduciary  Capacity.  —  See  Fiduciary,  and 
references  there  given. 

Testamentary  Capacity.  —  See  the  title  Testa- 
mentary Capacity. 

Capacity  to  Contract.  —  See  generally  the  title 
Contracts;  and  see  the  titles  Infants;  In- 
sanity, etc.  See  also  the  specific  contracts, 
such  as  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  65;  Deeds;  Mortgages; 
Sales,  etc. 

2.  U.  S.  v.  McNelly,  28  Fed.  Rep.  611. 
Revenue  Laws.  —  See  also  the  title  Revenue 

Laws. 

In  Hadden  v.  Collector,  5  Wall.  (U.  S.)  107, 
the  court  said:  "  The  terms  '  beyond  the 
Cape  of  Good  Hope  '  [in  tariff  acts]  are  em- 
ployed as  descriptive  of  the  locality  of  certain 
countries,  not  their  relative  position  with  re- 
spect to  ports  of  import.  They  are  used  to 
avoid  the  necessity  of  enumerating  the  coun- 
tries which  lie  east  of  the  Cape.  '  Beyond  the 
Cape  '  and  '  east  of  the  Cape  '  are  often  used 
in  the  acts  of  Congress  as  equivalent  expres- 
sions. They  indicate  the  locality  of  certain 
countries  with  reference  to  the  position  of  the 
lawmakers  at  the  national  capital."  See 
also  Campbell  v.  Barney,  5  Blatchf.  (U.  S.) 
221. 

Countries  beyond  the  Cape  of  Good  Hope 
are  those  with  which  the  United  States,  at  the 
time  of  the  passage  of  the  act,  ordinarily  car- 
ried on  commerce  by  passing  around  the  Cape. 
The  existence  of  the  Suez  Canal  furnishes  no 
indication  of  an  intention  by  congress  to  give 
a  new  significance  to  the  expression.  Powers 
v.  Comly,  101  U.  S.  789. 

3.  Arch.  Crim.  PI.  178;  4  Bl.  Com.  375. 
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actually  arrested  on  it,  hut  was  merely  required  to  appear  and  put  in  common 
bail.1 

Capias  ad  Satisfaciendum,  or  Ca.  Sa. — A  writ  for  the  arrest  of  the  defendant  in 
a  civil  action  when  judgment  has  been  recovered  against  him  for  a  sum  of 
money  and  has  not  been  satisfied.  In  other  words,  an  execution  against 
the  body. 

Capias  in  Withernam.  —  A  writ  which  formerly  issued  in  cases  where  the 
defendant  in  an  action  of  replevin  had  obtained  judgment  for  the  redelivery 
of  the  goods;  it  commanded  the  sheriff  to  take  goods  of  the  plaintiff  to  the 
value  of  the  goods  replevined,  and  to  deliver  them  to  the  defendant  until  the 
latter's  goods  were  returned.8 

CAPITA  (plural  of  caput).  —  Heads;  entire  bodies  of  persons  or  animals: 
persons  individually  considered,  as  distinguished  from  stocks  of  descent.3 

CAPITAL  —  CAPITAL  STOCK.  (See  also  the  titles  CORPORATIONS  (Pri- 
vate); Dividends;  National  Banks;  Stock  and  Stockholders;  Exemp- 
tions from  Taxation;  Taxation  (Corporate).)  —  i.  Capital  is  the  actual 
estate,  whether  in  money  or  property,  which  is  owned  by  an  individual  or 
corporation.4 

2.  Capital  is  the  sum  which  a  merchant,  trader,  or  other  person  or  associa- 
tion adventures  in  any  business  requiring  the  expenditure  of  money,  with  a 
view  to  profit.5 


1.  3  Bl.  Com.  287. 

2.  "  The  capitis  in  withernam  is  not  a  pro- 
ceeding in  the  replevin,  but  as  a  punishment 
on  the  taker  or  distrainer  of  the  goods  men- 
tioned in  the  replevin,  for  his  improper  con- 
duct in  putting  them  out  of  the  way,  so  that 
the  replevin  cannot  be  proceeded  in.  'It  is  dis- 
tress against  distress;  one  being  taken  to 
answer  the  other  by  way  of  reprisal.'  If  the 
defendant,  before  the  return  of  the  wither- 
nam, appears  to  the  writ  of  replevin,  and 
offers  to  plead  non  eepit,  it  will  stay  the  wither- 
nam; as  the  defendant  is  not  concluded  by 
the  return  of  an  elongavit  (the  only  return  the 
sheriff  can  make,  where  the  goods  cannot  be 
found),  the  sheriff's  being  unable  to  find  them 
not  being  of  itself  such  proof  that  they  were 
eloigned  by  the  defendant  (which  could  not  be 
unless  he  also  took  them),  as  to  subject  him 
to  the  irrepleviable  distress  by  writ  of  wither- 
nam, except  when  he  holds  out,  and  will  not 
appear  to  the  writ  of  replevin,  to  show  that  he 
did  not  take  them.  But  all  this  has  nothing 
to  do  with  the  proceedings  in  the  replevin, 
which,  if  in  themselves  regular,  progress  as  if 
no  withernam  had  issued,  and  are  unaffected 
by  any  irregularity  in  the  issuing  or  return  of 
the  withernam;  which  is  a  proceeding  separate 
and  distinct  from  the  replevin."  Swann  v. 
Shemwell,  2  Har.  &  G.  (Md.)  285.  See  also 
the  title  Replevin  in  this  work;  and  see 
Encyc.  of  Pl.  and  Pr.,  title  Replevin. 

3.  Burrill's  Law  Diet. 

Per  Capita.  —  When  descendants  take  as 
individuals,  share  and  share  alike,  and  not  by 
right  of  representation  (per  stirpes),  they  are 
■said  to  take  per  capita.  2  Bl.  Com.  218.  See 
Per,  and  the  title  Succession. 

4.  People  v.  Tax,  etc.,  Com'rs,  23  N.  Y.  219. 

5.  Lyon  v.  Zimmer,  30  Fed.  Rep.  410.  See 
also  Bailey  v.  Clark,  21  Wall.  (U.  S.)  286. 

Mutual  Insurance  Company. —  In  Mutual  Ins. 
Co.  v.  Erie  County,  4  N.  Y.  442,  a  mutual 
insurance  company  was  held  a  moneyed  or 
stock  corporation,  deriving  an  income  or  profit 
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from  its  capital.  Gardiner,  J.,  said:  "  It  was 
then,  according  to  the  provisions  of  the  first 
section  of  the  statute  above  quoted,  '  liable  to 
taxation  on  its  capital.'  By  capital,  I  under- 
stand the  legislature  to  mean  the  fund  upon 
which  the  incorporation  transacts  its  business, 
which  would  be  liable  to  its  creditors,  and,  in 
case  of  insolvency,  pass  to  a  receiver.  In  this 
sense,  the  capital  of  this  corporation  consisted 
of  the  premiums  for  insurance,  paid,  or  con- 
tracted to  be  paid,  in  contemplation  of  future 
risks  to  be  taken  by  the  insurer.  The  first  is 
analogous  to  'capital  stock  paid  in;  '  the  sec- 
ond, to  '  capital  st ock  secured  to  be  paid  in,' 
as  mentioned  in  the  3d  subdivision  of  the  6th 
section  of  the  statute."  See  generally  the  title 
Benevolent  or  Beneficial  Associations, 
vol.  3,  p.  1641;  and  see  the  title  Taxation 
(Corporate).  See  also  People  v.  New  York,  16 
N.  Y.  438,  set  out  infra. 

Capital  is  the  fund  dedicated  to  a  business  to 
support  its  credit,  to  provide  for  contingencies, 
to  suffer  diminution  from  loss,  and  to  derive 
accretion  from  gains  and  profits.  Lyon  v.  Zim- 
mer, 30  Fed.  Rep.  410. 

In  San  Francisco  v.  Spring  Valley  Water 
Works,  63  Cal.  529,  it  is  said:  "  What  is  this 
ordinary  and  popular  meaning  ?  In  the  case 
of  an  individual,  say  a  merchant,  it  is  the 
fund  of  money  or  the  property  on  which  he 
does  business.  In  the  case  of  a  voluntary 
association  of  persons  for  conducting  a  busi- 
ness, as,  for  instance,  a  partnership,  it  means 
the  fund  of  money  or  property  controlled  by 
one  or  more  of  the  associates  employed  as  a 
basis  of  a  business,  on  which  and  with  which 
the  business  is  to  be  commenced  and  carried 
on.  It  is  called  capital  from  the  Latin  caput, 
a  head,  because  it  is  the  chief  thing  — the 
head,  beginning  and  basis  of  an  undertaking 
or  enterprise.  (See  Burrill's  Law  Diet.,  word 
capital.)  Stock  has  substantially  the  same 
meaning. " 

Accrued    Earnings  —  Partnership  —  Wills.  — 

Each  of  three  partners  agreed  to  contribute 
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Capital  and  Capital  stock. —  Strictly  speaking,  the  "  capital  stock  "  of  a  corpora- 
tion  is   the  property    or  means  contributed,  or  to  be  contributed,  by  the 


twenty  thousand  dollars  as  capital  for  the 
partnership  business.  It  was  further  agreed 
that  none  of  the  capital,  nor  any  of  the  accrued 
but  undivided  profits,  was  to  be  used  by  the 
partners,  except  in  the  business.  One  of  the 
partners  on  his  death  directed  his  executors 
to  leave  his  present  capital  in  the  business  for 
two  years.  At  the  time  of  the  partner's  death, 
his  assets  in  the  business  were  about  forty- 
three  thousand  dollars,  of  which  twenty-three 
thousand  dollars  were  accumulated  and  undi- 
vided profits.  It  was  held  that  the  fund 
which  the  executors  were  required  to  leave 
in  said  business  was  only  the  twenty  thou- 
sand dollars  first  contributed.  The  court  said : 
41  If  the  codicil vis  construed,  as  it  must  be,  in 
connection  with  the  partnership  agreement, 
there  is  no  difficulty  in  getting  at  the  intention 
of  the  testator,  for  the  agreement  makes  a 
plain  and  broad  distinction  between  capital 
and  profits.  The  former  is  devoted  to  the 
partnership  business,  but  provision  is  made 
for  withdrawing  the  latter  from  time  to  time. 
Therefore  we  think  the  word  capital,  as 
used  in  the  codicil,  must  be  understood  as 
meaning  the  same  thing  as  when  used  in  the 
agreement;  it  means  the  capital  as  opposed  to 
profits,  and  the  word  '  profits  '  means  the  gains 
upon  the  capital  invested  in  the  business." 
Dean  v.  Dean,  54  Wis.  33. 

In  Thomas  v.  Lines,  83  N.  Car.  19S,  how- 
ever, a  bequest  of  the  capital  of  a  partner  in  a 
firm  was  held  to  carry  the  accumulated  earn- 
ings of  the  firm  invested  in  the  business.  The 
court  said:  "  The  accumulated  earnings  of 
the  firm  which  remain  invested  in  its  business, 
equally  with  the  sums  first  put  in,  constitute 
its  enlarged  capital  and  become  the  basis  of 
its  extended  operations,  and  from  this  aggre- 
gate amount  to  which  the  testator  would  be 
entitled  upon  a  settlement  his  widow  is  en- 
titled to  one-third  part.  The  testator  makes 
no  distinction  between  the  primary  fund  and 
its  accretions,  all  of  which  is  his  'capital  in- 
vested in  the  firm  of  C.  M.  &  G.  Lines,'  and 
subject  to  the  specified  deductions,  given  to 
the  said  Anna  and  to  his  daughter  Harriet  G. 
and  the  children  of  his  deceased  sons  Charles 
L.  and  Royal  J.  Lines,  in  the  proportion  and 
on  the  terms  annexed  to  the  respective 
legacies.  Capital  is  defined  by  Webster  as 
'  a  stock  employed  in  trade,  manufactures, 
etc.;'  by  Worcester,  'the  stock  invested  in 
any  business,  company  or  institution;  '  and  by 
Bouvier  in  his  Law  Dictionary,  '  money  or 
other  property,  which  a  merchant,  trader,  or 
other  person,  adventures  in  an  undertaking 
or  which  he  contributes  to  the  common  stock  of 
a  copartnership;'  and  in  this  general  sense  the 
word  is  used  by  the  testator."  See  also  the 
titles  Partnership;  Wills;  and  see  infra,  this 
definition,  Capital  and  Capital  Stock. 

Clear  of  Debt  —  Money  Borrowed  —  Taxation.  — 
Under  the  United  States  statute  of  1864  provid- 
ing for  a  tax  on  the  capital  employed  by  any 
person  in  the  business  of  banking,  capital  does 
not  include  money  borrowed  in  the  ordinary 
course  of  business  by  a  copartnership  firm  en- 
gaged in  the  business  of  banking.    The  court 
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said:  "  The  term  capital,  in  the  statute,  has 
its  ordinary  signification,  as  universally  used 
in  trade,  commerce,  manufacturing,  and  other 
specific  business.  It  is  that  stock  in  trade 
which,  irrespective  of  particular  transactions 
or  dealings,  constitutes  the  basis  of  credit,  or 
the  fund  belonging  to  the  person,  invested  in 
the  business.  It  is  money  or  property  appro- 
priated to  the  purposes  of  the  business  of  a 
person  or  firm,  analogous  to  the  capital  in  a 
corporation,  derived  or  derivable  from  the  con- 
tribution of  stockholders,  and  denominated 
capital  stock.  *  *  *  In  the  case  of  a  co- 
partnership, the  meaning  of  the  term  capi- 
tal is  very  closely  analogous  to  the  same  term 
applied  to  a  corporation.  It  is  the  capital 
stock,  or  stock  in  trade.  It  is  the  basis  of  the 
joint  adventures  —  the  contribution  of  the 
several  copartners;  a  ground  upon  which,  in 
general,  distribution  of  profits  proceeds,  in 
whole  or  in  part.  *  *  *  It  is  not  according 
to  the  ordinary  use  of  language,  and,  as  I 
think,  not  according  to  any  proper  use  of  lan- 
guage, to  say,  of  a  mercantile  firm,  that  every 
discount  which  they  procure  at  bank  is  so 
much  added  to  their  capital;  and  yet,  if  they 
buy  goods  with  the  proceeds,  they  use  such 
proceeds  in  their  business.  It  would  not 
satisfy  the  demands  of  common  honesty,  if  a 
man,  engaged  in  business  of  any  kind,  being 
asked  the  amount  of  capital  employed  in  his 
business,  should  include  in  his  reply  all  the 
sums  which,  in  the  conduct  of  his  business, 
he  had  borrowed  and  had  not  yet  repaid. 
When  the  debts  of  a  copartnership  are  paid, 
what  remains  is  capital,  or  capital  and  profits, 
as  the  case  may  be."  Clark  v.  Bailey,  12 
Blatchf.  (U.  S.)  158,  affirmed  21  Wall.  (U.  S.) 
284.  See  also  Hutchinson's  Appeal,  47  Pa.  St. 
92,  set  out  infra,  this  note. 

But  in  a  statute  providing  for  the  taxing  of 
"  the  real  estate  of  railroads  not  used  for  the 
ordinary  and  usual  purposes  in  operating  the 
roads,  and  all  real  estate  so  used  for  which  no 
part  of  the  capital  was  expended,"  capital 
means  "  money  used  in  the  construction  and 
equipment  of  the  road,  whether  obtained  from 
the  issuing  of  stock  or  by  loan."  Sawyer  v. 
Nashua,  59  N.  H.  404.  And  see  State  v. 
Cheraw,  etc.,  R.  Co.,  16  S.  Car.  528. 

Same  —  Clear  of  Debt.  —  Capital  properly 
means  property  which  one  has  clear  of  debt. 
Haslett  v.  Wotherspoon,  1  Strobh.  Eq.  (S.  Car.) 
209. 

Will  —  Capital  Distinguished  from  Debt.  —  The 

testator  forgave  the  advancements  made  his 
children  "  except  the  capital  in  the  hands  of 
my  son  Daniel  since  he  entered  into  his  pres- 
ent business  of  a  broker."  The  testator  after- 
wards took  from  his  son  a  bond  for  the  amount 
with  interest  of  various  sums  of  money  re- 
ceived by  the  son  from  time  to  time  and  used 
in  his  business.  It  was  held  that  the  word 
capital,  under  the  circumstances  of  the  case, 
was  not  equivalent  to  debt;  that  it  was  error 
to  charge  the  son  with  the  amount  of  the  bond 
and  interest;  that  his  liability  to  the  estate 
was  to  be  measured  by  the  amount  lent  to  him 
by  the  testator  as  capital  in  his  business.  The 
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stockholders  of  the  corporation,  as  the  fund  or  basis  for  the  business  or  enter- 
prise  for  which  the  corporation  was  formed;  usually  represented  by  shares 
issued  to  the  subscribers.1    And  the  term  "capital"  applied  to  a  corporation 


court  said:  "  Did  he  mean  capital  in  the  ordi- 
nary sense,  when  we  speak  of  the  whole  of  the 
means  employed  by  one  in  his  business  ?  This 
cannot  be,  for  then  he  would  have  compelled 
Daniel  to  account  not  only  for  the  sums  ad- 
\  am  ed  l>y  himself,  but  for  all  other  sums  em- 
ployed by  him  as  his  capital  in  business, 
proceeding  from  any  source  whatever.  If  not 
in  this  sense,  then  manifestly  it  must  be  capi- 
tal in  so  far  only  as  capital  was  advanced  by 
himself,  and  it  must  read  as  if  he  had  said,  '  ex- 
cept the  sums  advanced  by  me  to  Daniel  in 
his  present  business  as  a  broker.'  This  read- 
ing would  be  natural,  and  would  satisfy  clearly 
the  change  of  thought  or  intention  when  he 
varied  the  expression  from  loans  or  debts  to 
capital;  for  we  perceive  readily  that  while  he 
intended  to  forgive  Daniel  all  these  advances 
as  loans  or  debts  which  would  bear  interest, 
he  very  naturally  desired  to  charge  him  only 
with  the  sums  he  had  contributed  to  Daniel's 
capital,  and  direct  his  executors  to  regard 
these  only  as  a  part  of  his  estate.  Therefore, 
without  refining  upon  the  meaning  of  the 
word  capital,  as  found  either  in  dictionaries 
or  common  discourse,  the  tenor  of  the  will 
itself,  connected  with  the  parental  relation, 
the  confidence  exhibited  on  the  face  of  the  in- 
strument, and  the  fact  that  though  a  codicil 
was  made  after  the  bond  was  given  no  notice 
of  the  bond  was  taken,  and  no  change  made 
in  this  clause,  manifestly  requires  the  word 
capital,  used  in  the  exception,  to  be  under- 
stood in  a  different  sense  from  debt,  and  to 
mean  only  the  sums  contributed  to  the  capital 
by  the  testator;  which,  thus  used,  excludes  the 
intention  to  charge  Daniel  with  interest." 
Hutchinson's  Appeal,  47  Pa.  St.  92.  See  also 
Clark  v.  Bailey,  12  Blatchf.  (U.  S.)  156,  set 
out  infra,  this  note.  And  see  the  title 
Advancements,  vol.  1,  p.  760. 

Capital  of  a  Partnership.  (See  also  the  title 
Partnership.) — In  Shea  v.  Donahue,  15  Lea 
(Tenn.)  163,  the  court  said :  "  '  By  the  capital  of 
a  partnership,'  says  Mr.  Lindley,  '  is  meant  the 
aggregate  of  the  sums  contributed  by  its  mem- 
bers for  the  purpose  of  commencing  or  carry- 
ing on  the  partnership  business.  The  capital 
of  a  partnership  is  not,  therefore,  the  same  as 
its  property;  the  capital  is  a  sum  fixed  by  the 
agreement  of  the  partners,  whilst  the  actual 
assets  of  the  firm  vary  from  day  to  day,  and 
include  everything  belonging  to  the  firm  and 
having  any  money  value.  Moreover,  the 
capital  of  each  partner  is  not  necessarily  the 
amount  due  to  him  from  the  firm;  for  not  only 
may  he  owe  the  firm  money,  so  that  less  than 
his  capital  is  due  to  him,  but  the  firm  may 
owe  him  money  in  addition  to  his  capital, 
e.g.  for  money  loaned." 

Available  Capital.  —  See  Available,  vol.  3, 
p.  518. 

Real  Property.  —  In  Penfield  v.  Tower,  r  N. 
Dak.  216,  it  was  held  that  capital,  as  .used  by 
a  testator  in  referring  to  his  residuary  estate, 
might  embrace  real  property  as  well  as  per- 
sonal property.  And  see  infra,  this  definition, 
Capital  and  Capital  Stock. 


Moneyed  Capital.  —  See  Moneyed;  and  see 
the  titles  Banks  and  Banking,  vol.  3,  p. 
787;  National  Banks;  Taxation;  Taxation 
(Corporate). 

Cash  Capital  —  Personalty.  —  In  St.  John  v. 
Mobile,  21  Ala.  227,  it  was  held  that  the  cash 
capital  of  a  commercial  firm  whose  business 
comprehends  the  purchase  of  cotton  upon  com- 
mission, and  the  buying  and  selling  of  bills  of 
exchange  (generally  based  upon  cotton),  is 
that  much  cash  in  gold  or  silver,  ready  at  hand 
to  be  paid  out  for  cotton  purchased  on  com- 
mission, or  in  the  purchase  of  bills  of  ex- 
change; and  this  cash  capital  comes  under 
the  description  of  personal  estate. 

Consols  —  Wills.  —  The  words  "  the  whole  of 
my  capital  which  shall  remain  with  me  after 
my  death  in  ready  money  and  in  bank  billets," 
used  in  a  will,  do  not  include  consols.  Enohin 
v.  Wylie,  10  H.  L.  Cas.  1. 

1.  Bailey  v.  Clark,  21  Wall.  (U.  S.)  284; 
Tarrington  v.  Tennessee,  95  U.  S.  686; 
Tradesman  Pub.  Co.  v.  Knoxville  Car  Wheel 
Co.,  95  Tenn.  634;  Christensen  v.  Eno,  106  N. 
Y.  100;  People  v.  Wemple,  78  Hun  (N.  Y.)  66; 
Barry  v.  Merchants'  Exch.  Co.,  1  Sandf.  Ch. 
(N.  Y.)  280;  State  v.  Morristown  F.  Assoc.,  23. 
N.  J.  L.  195;  State  v.  Cheraw,  etc.,  R.  Co., 
16  S.  Car.  528;  Mutual  Ins.  Co.  v.  Erie  County, 
4  N.  Y.  442;  Jones  v.  Davis,  35  Ohio  St.  476. 

Other  Definitions.  —  In  Bent  v.  Hart,  10  Mo. 
App.  146,  the  court  said:  "'  The  capital  stock 
of  a  corporation  is  the  fund  which  has  accu- 
mulated in  its  coffers  from  the  contributions  of 
its  members.  It  may  be  practically  identified 
in  the  money,  notes,  bonds,  securities,  or  even 
land-titles,  wherein  the  contributions  have 
been  invested.  It  includes  all  claims  against 
shareholders  for  their  unpaid  subscriptions. 
All  these  elements,  or  their  value,  to  the.  au- 
thorized extent,  represent  the  capital  stock  or 
working  capital  of  the  corporation,  in  like 
manner  as  the  goods  upon  the  merchant's 
shelves  represent  his  stock  in  trade." 

Ordinary  Meaning.  —  Capital  stock  may  be 
defined  as  meaning  the  fund  or  property  be- 
longing to  a  firm  or  corporation,  and  used  to 
carry  on  its  business.  Com.  v.  Lehigh  Ave. 
R.  Co.,  129  Pa.  St.  414. 

In  Burrall  v.  Bushwick  R.  Co.,  75  N.  Y.  216, 
the  court  said:  "  The  capital  stock  is  that 
money  or  property  which  is  put  into  a  single 
corporate  fund  by  those  who,  by  subscription 
therefor,  become  members  of  the  corporate 
body." 

Capital  Stock  is  the  original  sum  upon 
which  a  corporation  "  commences."  State 
Bank  v.  Charleston,  3  Rich.  L.  (S.  Car.)  346. 

"  The  capital  stock  of  a  corporation  is,  like 
that  of  a  copartnership  or  joint-stock  com- 
pany, the  amount  which  the  partners  or  asso- 
ciates put  in  as  their  stake  in  the  concern." 
It  includes  neither  debt  nor  profits.  Barry  v. 
Merchants*  Exch.  Co.,  I  Sandf.  Ch.  (N.  Y.y 
280. 

It  "  consists  of  the  sums  due  by  virtue  of 
the  subscriptions  or  collected  from  the  sub- 
scribers and  invested  for  the  benefit  of  the  cor- 
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means  the  estate  of  the  corporation,  the  property  and  assets  of  the  corpora- 
tion, that  is,  the  sums  paid  in  by  the  subscribers,  together  with  the  addition 
of  all  gains  or  profits  realized,  or  with  such  diminutions  as  have  resulted  from 
losses  incurred.1    But  the  terms  "  capital  "  and  "  capital  stock  "  are  frequently 


poration."  State  v.  Norwich,  etc.,  R.  Co.,  30 
Conn.  290. 

Declaring  Dividends.  (See  also  the  title 
Dividends.)  —  The  term  capital  stock,  in  the 
provisions  of  the  New  York  Revised  Stat- 
utes (1  R.  S.  601,  §  2),  prohibiting  the  directors 
of  a  corporation  from  making  dividends  ex- 
cept from  the  surplus  profits  of  a  corporation, 
or  from  dividing,  withdrawing,  or  in  any  way 
paying  to  the  stockholders,  "  any  part  of  the 
capital  stock  of  such  company,"  means  the 
property  of  the  corporation,  contributed  by 
the  stockholders  or  otherwise  obtained,  to  the 
extent  required  by  its  charter.  The  object  of 
the  provision  was  to  prevent  a  withdrawal 
of  the  property  which  would  reduce  the  value  of 
its  assets  below  the  sum  limited  for  its  capital 
in  its  charter  or  articles  of  association.  Wil- 
liams v.  Western  Union  Tel.  Co.,  93  N.  Y.  162. 

Indebtedness  Exceeding  Capital  Stock.  —  Al- 
though frequently  used  interchangeably,  there 
is  a  distinction  between  the  capital  of  a  corpo- 
ration and  the  capital  stock.  Tradesman 
Pub.  Co.  v.  Knoxville  Car  Wheel  Co.,  95 
Tenn.  634;  and  in  this  case  it  was  held  that 
the  words  capital  stock  in  a  charter  provision 
"that  if  the  indebtedness  should  at  any  time 
exceed  the  capital  stock  paid  in,  the  directors 
shall  be  personally  liable,"  did  not  include  all 
the  available  assets  of  the  corporation,  but  re- 
ferred merely  to  the  amount  subscribed  and 
paid  in  by  the  stockholders. 

Exemption  from  Taxation.  —  The  term  capi- 
tal stock  in  an  act  exempting  the  capital 
stock  of  a  railroad  from  taxation,  has  been 
held  not  to  include  property  into  which  the 
capital  has  been  converted.  The  court  said: 
"  Under  this  branch  of  the  case  the  company 
claims  that  the  exemption  of  the  capital  stock 
from  taxation  is  equivalent  to  an  exemption 
of  the  property  purchased  with  or  represented 
by  the  capital,  and  there  are  undoubtedly 
many  cases  to  be  found  in  this  and  other 
courts  where  it  has  been  held  that  an  exemp- 
tion of  the  capital  stock  of  a  corporation  from 
taxation  was  equivalent  to  an  exemption  of 
the  property  into  which  the  capital  had  been 
converted.  But  in  all  these  cases  we  think  it 
will  be  found  that  the  question  turned  upon 
the  effect  to  be  given  the  term  capital,  or 
capital  stock,  as  used  in  the  particular  char- 
ter under  censideration,  and  that  when  the 
property  has  been  exempted  by  reason  of  the 
exemption  of  the  capital,  it  has  been  because, 
taking  the  whole  charter  together,  it  was  ap- 
parent that  the  legislature  so  intended.  Thus 
the  capital  stock  of  a  bank  usually  consists 
of  money  paid  in  to  be  used  in  banking,  and 
an  exemption  of  such  capital  stock  from  taxa- 
tion must  almost  necessarily  mean  an  exemp- 
tion of  the  securities  into  which  the  money  has 
been  converted  in  the  regular  course  of  a  bank- 
ing business.  And,  in  general,  an  exemption 
of  capital  stock,  without  more,  may  with 
great  propriety  be  considered,  under  ordinary 
circumstances,  as  exempting  that  which  in  the 
legitimate  operations  of  the  corporation  comes 


to  represent  the  capital."  Memphis,  etc.,  R. 
Co.,  etc.,  v.  Gaines,  97  U.  S.  707. 

Same  —  Lands  Granted  by  Congress.  —  A  char- 
ter provided  that  the  capital  stock  of  a  railroad 
company  should  be  exempt  from  taxation.  It 
was  held  that  by  capital  stock  was  meant 
capital  to  be  raised  by  stock  subscriptions, 
and  that  lands  granted  by  Congress  to  aid  in 
the  construction  of  the  road,  were  not  em- 
braced nor  exempt  from  taxation.  St.  Louis, 
etc.,  R.  Co.  v.  Loftin,  30  Ark.  693,  affirmed  98- 
U.  S.  559. 

Stock  in  Sense  of  Capital  Stock.  (See  also  the 
title  Stock.) — In  State  v.  Cheraw,  etc.,  R. 
Co.,  16  S.  Car.  529,  the  court  said:  "Our 
opinion  is,  that  when  the  term  stock  is  used 
with  reference  to  railroad  or  other  corpora- 
tions, especially  when  it  is  used  in  connection 
with  the  privilege  to  subscribe  thereto,  it 
means  capital  stock." 

Preferred  Stock.  —  Preferred  stock  is  a  part 
of  the  capital  stock.  State  v.  Norwich,  etc., 
R.  Co.,  30  Conn.  296. 

Taxation  —  Gross  Receipts. —  In  Parker  v. 
North  British,  etc.,  Ins.  Co.,  42  La.  Ann.  428, 
it  was  held  that  a  tax  on  gross  receipts  was 
not  a  tax  upon  the  capital  or  the  capital  stock 
of  a  corporation,  but  was  an  income  tax. 

Increases  of  Stock  authorized  by  the  legisla- 
ture are  within  the  meaning  of  the  term 
capital  stock,  as  used  in  the  act  of  incorpo- 
ration, and  as  such  are  exempt  from  taxation. 
State  v.  Norwich,  etc.,  R.  Co.,  30  Conn.  290; 
Raleigh,  etc.,  R.  Co.,  v.  Wake,  87  N.  Car.  415. 

1.  Wetherbee  v.  Baker,  35  N.  J.  Eq.  505; 
Christensen  v.  Eno,  106  N.  Y.  100;  People  v. 
Coleman,  126  N.  Y.  433,  34  Am.  &  Eng.  Corp. 
Cas.  223. 

The  capital  of  the  corporation  consists  of 
the  sums  due  by  virtue  of  the  suDscriptions, 
or  collected  from  the  subscribers  and  invested 
for  its  benefit.  State  v.  Norwich,  etc.,  R.  Co., 
30  Conn.  296. 

Mutual  Insurance.  —  The  Revised  Statutes 
of  New  York  subjected  to  taxation  upon  their 
capital  all  moneyed  or  stock  corporations.  It 
was  held  that  this  included  mutual  insurance 
companies.  Brown,  J.  said:  "The  word 
capital  is  not  used  in  the  tax  laws  as  a  tech- 
nical term,  depending  upon  certain  fixed  con- 
ditions without  which  it  cannot  exist.  It  may 
be  paid  in  as  capital  in  the  strict  sense  of  the 
term,  and  as  an  indispensable  preliminary  to 
the  complete  organization  of  a  corporation; 
this  is  done  when  its  dealings  and  business 
transactions  are  with  strangers,  and  not  with 
those  who,  ipso  facto,  become  its  members  or 
corporators.  Or  it  may  proceed  from  and  be 
created  by  premiums  or  earnings,  paid  by  its 
own  members.  Both  the  opinions  delivered 
in  the  case  of  Mutual  Ins.  Co.  v.  Erie  Countv, 
4  N.  Y.  442,  concur  in  the  conclusion  that 
capital  means  the  fund  upon  which  the  incor- 
poration transacts  its  business,  which  would 
be  liable  to  its  creditors,  and,  in  case  of  insolv- 
ency, pass  to  a  receiver."  People  v.  New 
York,  16  N.  Y.  438.  See  also  Mutual  Ins.  Co.  v. 
137  Volume  V. 


Definition. 


CAPITAL. 


Definition. 


used  interchangeably;  "capital  stock  "  sometimes  referring  to  the  property 
and  assets  of  the  corporation,  and  "capital  "  to  the  amount  paid  in  or  to  be 
paid  in  by  the  stockholders.1    In  general,  profits  and  surplus  earnings  do  not 


Eric  County,  4  N.  Y.  442,  set  out  supra;  and 
the  title  Benevolent  or  Beneficial  Associa- 
tions, vol.  3,  p.  1041. 

Securities.  —  Where  a  foreign  corporation  is 
re  qui  red  to  deposit  a  certain  amount  of  securi- 
ties before  it  can  do  business  in  a  state,  those 
sei  in  nil's  are  capital  for  purposes  of  taxation. 
International  L.  Assur.  Soc.  v.  Tax  Com'rs,  28 
Barb.  (N.  Y.)  318.  See  also  People  v.  Home 
Ins.  Co.,  2q  Cal.  545. 

1.  Christensen  v.  Eno,  106  N.  Y.  100;  People 
■v.  Coleman,  126  N.  Y.  433,  34  Am.  &  Eng. 
Corp.  Cas.  226;  People  v.  Tax,  etc.,  Com'rs, 
23  N.  Y.  222;  State  v.  Norwich,  etc.,  R.  Co., 

30  Conn.  290;  VVetherbee  v.  Baker,  35  N.  J. 
Eq.  505- 

"  The  word  capital,  as  used  with  respect 
to  corporations,  primarily  signifies  the  aggre- 
gate of  the  sums  subscribed  for  and  either 
paid  in  or  agreed  to  be  paid  in  by  the  stock- 
holders. Boone  on  Corp.,  §  105.  It  is  also 
in  general  use  as  signifying  the  sums  paid  in 
by  the  subscribers,  with  the  addition  of  all 
gains  or  profits  realized,  with  such  diminu- 
tions as  have  resulted  from  losses  incurred 
in  transacting  business.  Comstock,  C.  J.,  in 
People  v.  Tax,  etc.,  Com'rs,  23  N.  Y.  219.  In 
this  latter  sense  the  capital  of  a  corporation  is 
the  fund  with  which  it  transacts  its  business, 
and  embraces  all  its  property,  real  and  per- 
sonal, constituting  the  assets  of  the  corpora- 
tion, such  as  are  subject  to  executions  at  law. 
New  Haven  v.  City  Bank,  31  Conn.  106; 
Thomp.  on  Stockholders,  11,  12."  Wether- 
bee  v.  Baker,  35  N.  J.  Eq.  505. 

"  The  word  capital  applied  to  corpora- 
tions is  often  used  interchangeably  with  the 
words  capital  stock,  and  both  are  frequently 
used  to  express  the  same  thing  —  the  property 
and  assets  of  the  corporation.  Strictly,  the 
capital  stock  of  a  corporation  is  the  money 
contributed  by  the  corporators  to  the  capital, 
and  is  usually  represented  by  shares  issued  to 
subscribers  to  the  stock  on  the  initiation  of  the 
corporate  enterprise.  (See  Burrall  v.  Bush- 
wick  R.  Co.,  75  N.  Y.  212,  and  cases  cited.)" 
Christensen  v.  Eno,  106  N.  Y.  100. 

Capital  Stock  in  Sense  of  Capital.  —  As  to  capital 
stock  of  a  corporation  in  the  sense  of  its  funds 
or  property,  see  Howland  v.  Edmonds,  24  N. 
Y.  315;  Oswego  Starch  Factory  v.  Dolloway, 
21  N.  Y.  455;  People  v.  Tax,  etc.,  Com'rs,  23 
N.  Y.  219;  Bank  of  Commerce  v.  Tennessee, 
104  U.  S.  495;  Hannibal,  etc.,  R.  Co.  v. 
Shacklett,  30  Mo.  550;  Security  Co.  v.  Hart- 
ford, 61  Conn.  89, 

"  While  the  term  capital  stock  generally 
means  the  fund  or  property  put  in  or  sub- 
scribed by  members  of  the  corporate  body, 
yet  it  may  mean  the  capital  put  in,  and  the 
accumulations  of  same,  not  distributed  as  divi- 
dends or  profits."  Henderson  Bridge  Co.  v. 
Com.,  (Ky.  1895)  31  S.  W.  Rep.  490. 

Same  —  Capital  Stock  Includes  Both  Real  and 
Personal  Property.  —  New  Haven  v.  City  Bank, 

31  Conn.  109;  State  Bank  v.  Brackenridge,  7 
Blackf.  (Ind.)  395. 

Same  —  Franchise.  —  The     words  capital 


stock  in  a  statute  requiring  the  board  of  valua- 
tion to  fix  the  value  of  the  capital  stock  of  a 
corporation,  includes  the  entire  property,  real 
and  personal,  tangible  and  intangible,  as 
well  as  the  value  of  the  franchise.  Hender- 
son Bridge  Co.  v.  Com.,  (Ky.  1895)  31  S.  W. 
Rep.  490. 

In  a  statute  providing  for  the  taxation  of  the 
capital  stock  of  a  railroad,  capital  stock  was 
held  to  mean  all  the  property  and  rights  of 
the  corporation  of  every  kind  and  nature. 
Ohio,  etc.,  R.  Co.  v.  Weber,  96  111.  443; 
Pacific  Hotel  Co.  v.  Lieb,  83  111.  602;  Quincy 
R.  Bridge  Co.  v.  Adams  County,  88  111.  616. 

Same  —  Exemption  from  Taxation.  —  A  statute 
exempted  the  capital  stock  of  railroad  com- 
panies. This  was  held  to  exempt  all  property 
actually  used  in  railroad  operation.  The 
court  said:  "  All  the  property  of  a  railroad 
company  devoted  to  such  use  is  necessarily 
represented  by  its  capital  stock;  and  it  has 
repeatedly  been  held  that  where  a  statute 
exempts  such  capital  stock  from  taxation 
this  exemption  includes  all  the  real  estate, 
rolling  stock,  and  other  property  actually  and 
necessarily  used  in  the  operation  of  such  rail- 
road. Scotland  County  v.  Missouri,  etc.,  R. 
Co.,  65  Mo.  123;  Hannibal,  etc.,  R.  Co.  v. 
Shacklett,  30  Mo.  550;  Baltimore  v.  Baltimore, 
etc.,  R.  Co.,  6  Gill  (Md.)  288;  Rome  R.  Co.  v. 
Rome,  14  Ga.  275;  New  Haven  v.  City  Bank, 
31  Conn.  106;  Anne  Arundel  County  v.  An- 
napolis, etc..  R.  Co.,  47  Md.  592;  Bibb  County 
v.  Central  R.,  etc.,  Co.,  40  Ga.  646;  Bank  Tax 
Case,  2  Wall.  (U.  S.)  200."  Northern  Pac.  R. 
Co.  v.  Barnes,  2  N.  Dak.  327. 

In  Hannibal,  etc.,  R.  Co.  v.  Shacklett,  30 
Mo.  550,  the  term  was  held  to  include  the 
road-bed,  machinery,  depots,  and  other  prop- 
erty used  in  operating  the  road,  though  this 
was  recognized  as  an  unusual  extension  of  its 
meaning  required  by  the  particular  act  con- 
strued. So  where  the  capital  stock  of  a  bank 
was  exempted  from  taxation  by  its  charter,  all 
its  property,  real  and  personal,  was  held  to  be 
exempt.  New  Haven  v.  City  Bank,  31  Conn. 
106. 

Same  — Withdrawing    Capital    Stock.  —  In  a 

statute  prohibiting  the  trustees  of  a  corpora- 
tion from  dividing,  withdrawing,  or  in  any 
way  paying  to  the  stockholders  any  part  of 
the  capital  stock,  the  latter  means  the  "capi- 
tal of  the  corporation,  on  which  it  transacts 
its  business,  whether  such  capital  consist  of 
money,  property,  or  other  valuable  commodi- 
ties." Martin  v.  Zellerbach,  38  Cal.  308.  See 
Williams  v.  Western  Union  Tel.  Co.,  9  Abb. 
N.  Cas.  (N.  Y.  Super.  Ct.)  437.  See  also  the 
title  Stock  and  Stockholders. 

Capital  in  the  Sense  of  Capital  Stock. —  In  San 
Francisco  v.  Spring  Valley  Water  Works,  63 
Cal.  530,  it  is  said:  "Capital  and  capital 
stock,  in  ordinary  parlance,  when  applied  to 
combinations  or  associations  for  transacting 
business,  have  the  same  meaning,  the  former 
being  an  abbreviated  form  of  the  latter.  Such 
abbreviations  have  been  common  through  all 
time.  Especially  is  this  the  case  in  our  time- 
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constitute  capital  stock,  or  "  capital "  when  the  latter  term  is  used  in  the 
sense  of  the  capital  stock  of  a  corporation.1 

Capital  Stock  Distinguished  from  Shares  of  Stock.  —  Whether  capital  stock  is  taken  to 
mean  the  property  and  assets  of  the  corporation,  or  the  sums  of  money  paid  in 
or  to  be  paid  in  by  the  stockholders,  it  is  to  be  distinguished  from  shares  of 
stock  or  certificates  of  shares  which  represent  and  are  the  evidence  of  the 
interest  which  a  stockholder  has  in  the  corporation.2 


saving  and  labor-saving  era.  Hence,  when 
one  in  these  days  speaks  of  the  capital  of  a 
partnership  or  corporation  or  joint-stock  com- 
pany, we  readily  understand  him  as  referring 
to  the  capital  stock  of  such  associations.  (See 
New  Orleans  City  Gas  Light  Co.  v.  Assessors, 
31  La.  Ann.  477.)'" 

Same  — Profits  to  be  Ten  Per  Centum  on  Capital. — 
A  statute  provided  that  it  should  be  lawful  for 
the  legislature  to  prescribe  rates  for  trans- 
portation to  be  charged  by  a  railroad,  but 
that  no  reduction  should  be  made  unless  the 
net  profits  of  the  company  on  an  average  for 
the  previous  ten  years  should  amount  to  a 
sum  equal  to  ten  per  cent  upon  its  capital. 
It  was  held  that  by  capital  was  meant  capital 
stock.  The  court  said:  "When  applied  to 
corporations,  the  word  capital  is  sometimes 
used  in  the  sense  of  corporate  property,  and  is 
distinguished  from  the  shares  and  certificates 
of  stock,  which  are  the  individual  property  of 
the  stockholders,  and  form  no  part  of  the  capi- 
tal of  the  company.  Bradley  v.  Bauder,  36 
Ohio  St.  28.  But  the  capital  of  a  corporation 
is  generally  understood  and  defined  to  be  the 
property  or  means  contributed  by  the  stock- 
holders as  the  fund  or  basis  for  the  business  or 
enterprise  for  which  the  corporation  was 
formed.  The  word  '  stock  '  is  sometimes 
added,  and  the  phrase  capital  stock  is  used 
convertibly  with  the  word  capital."  Iron 
R.  Co.  v.  Lawrence  Furnace  Co.,  49  Ohio  St. 
102. 

Same  —  Eevenue  Act.  —  In  Bailey  v.  Clark,  21 
Wall.  (U.  S.)  286,  the  question  arose  as  to  the 
meaning  of  capital  in  a  revenue  act  of  the 
federal  government,  and  the  definition  thereof 
is  clearly  given  by  the  court,  speaking  by 
Field,  J.  After  stating  that  the  term  capital 
is  not  used  in  the  act  in  any  technical  sense, 
but  in  its  natural  and  ordinary  signification, 
the  learned  justice  observes  as  follows:  "  When 
used  with  respect  to  the  property  of  a  corpora- 
tion or  association,  it  has  a  settled  meaning; 
it  applies  only  to  the  property  or  means  con- 
tributed by  the  stockholders  as  the  fund  or 
basis  for  the  business  or  enterprise  for  which 
the  corporation  or  association  was  formed. 
*  *  *  And  when  used  with  respect  to  the 
property  of  individuals  in  any  particular  busi- 
ness, the  term  has  substantially  the  same  im- 
port; it  then  means  the  property  taken  from 
other  investments  or  uses,  and  set  apart  for 
and  invested  in  the  special  business,  and  in 
the  increase,  proceeds,  or  earnings  of  which 
property,  beyond  the  expenditures  incurred  in 
its  use,  consist  the  profits  made  in  the  busi- 
ness." 

Same — Exemption  from  Taxation.  (See  also 
the  title  Exemptions  from  Taxation.)  —  An 
Ohio  statute  provided  that  no  person  need  list 
for  taxation  any  share  of  any  corporation 
which  was  required  to  list  its  capital  and  prop- 


erty for  taxation.  It  was  held  that  this  statute 
did  not  apply  to  the  shares  of  a  foreign  corpo- 
ration. The  court  said:  "  It  may  be  assumed 
that  capital  stock  and  'capital  and  property' 
mean  practically  the  same  thing.  Primarily 
the  capital  stock  is  the  money  paid  in  by  the 
stockholders  in  compliance  with  the  terms  of 
their  subscriptions.  It  soon,  however,  takes 
the  form  of  real  estate,  or  personal  property, 
or  both,  including  machinery,  buildings, 
credits,  rights  in  action,  etc.  So  that  it  may 
here  be  taken  to  mean  personal  property,  and 
such  real  estate  as  may  be  necessary  to  the 
daily  operations  of  the  company,  and  its 
moneys  and  credits.  The  capital  is  thus  rep- 
resented by  the  property  in  which  it  has  been 
invested."    Lee  v.  Sturges,  46  Ohio  St.  160. 

1.  Hightower  v.  Thornton,  8  Ga.  500;  Wil- 
liams v.  Western  Union  Tel.  Co.,  93  N.  Y.  162, 
3  Am.  &  Eng.  Corp.  Cas.  139;  Farrington  v. 
Tennessee,  95  U.  S.  686;  People  v.  Assessors, 
76  N.  Y.  202.  Compare  Dean  v.  Dean,  54  Wis. 
33;  and  Thomas  v.  Lines,  83  N.  Car.  198,  set 
out  supra,  this  note. 

It  seems  that  the  surplus  earnings  or 
profits  are  not  liable  to  be  taxed  as  the  capital 
of  a  mutual  insurance  company.  Mutual  Ins. 
Co.  v.  Erie  County,  4  N.  Y.  442. 

Accumulated  Profits  —  Capital  Stock.  —  The 
"  accumulated  profits  "  of  a  bank,  which  have 
never  been  divided  among  the  stockholders, 
but  have  been  retained  for  banking  purposes, 
are  not  a  part  of  its  capital  stock  in  such  a 
sense  as  to  be  exempt  from  the  general  rules 
of  taxation  applicable  to  other  taxable  prop- 
erty. State  Bank  v.  Milwaukee,  18  Wis.  281. 
See  also  People  v.  Wemple,  78  Hun  (N.  Y.) 
66. 

Accumulated  Profits  —  Capital.  — Where  a  com- 
pany is  authorized  to  accumulate  from  its 
profits  a  fund  to  continue  liable  for  its  losses 
during  the  term  of  its  existence,  and  to  issue 
certificates  to  its  members  setting  forth  their 
interest  therein,  the  accumulation  becomes 
capital  and  is  taxable  as  such.  Sun  Mut.  Ins. 
Co.  v.  New  York,  8  N.  Y.  241. 

In  People  v.  New  York,  16  N.  Y.  424,  it  was 
held  that  the  accumulation  of  premiums  and 
profits  made  by  an  insurance  company  was 
capital  within  the  provisions  of  a  statute  for 
taxing  corporations. 

Profits  as  Capital.  —  See  Phelps  v.  Farmers', 
etc.,  Bank,  26  Conn.  272. 

Surplus  Earnings.  —  Capital,  in  an  internal 
revenue  act,  means  in  reference  to  a  bank  the 
amount  of  capital  fixed  by  its  charter,  and 
does  not  include  its  surplus  earnings. 
Mechanics',  etc.,  Bank  v.  Townsend,  5 
Blatchf.  (U.  S.)  315. 

2.  Capital  Stock  Distinguished  from  Shares  of 
Stock.  —  San  Francisco  v.  Spring  Valley  Water 
Works,  63  Cal.  529;  Kohl  v.  Lilicnthal,  81  Cal. 
385;  Farrington  v.  Tennessee,  95  U.  S.  686; 
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Nominal  or  Authorized  Capital  Stock  and  Actual  Capital  Stock.  —  Whether  capital  stock 
or  capital  refers  to  the  actual  capital  paid  in  by  the  subscribers,  or  to  the  nomi- 


Barry  v.  Merchants'  Exch.  Co.,  I  Sandf.  Ch. 
(N.  Y.)  305;  Bailey  v.  Clark,  21  Wall.  (U.  S.) 
286;  Gashwiler  v.  Willis,  33  Cal.  11;  Burrall 
7'.  Bushwick  R.  Co.,  75  N.  Y.  216;  Bradley  v, 
Bauder,  36  Ohio  St.  28;  Watson  v.  Spratley, 
10  Exch.  236;  State  Bank  v.  Richmond,  79 
Va.  115. 

Finch,  J.,  in  People  v.  Coleman,  126  N.  Y. 
433.  34  Am.  &  Eng.  Corp.  Cas.  223,  clearly 
sets  forth  the  distinction  between  capital  stock 
and  shares  of  stock  in  the  following  language: 
"  The  capital  stock  of  a  company  is  one  thing; 
that  of  the  shareholders  is  another  and  a 
different  thing.  That  of  the  company  is 
simply  its  capital,  existing  in  money  or  prop- 
erty or  both;  while  that  of  the  shareholders  is 
representative,  not  merely  of  that  existing  and 
tangible  capital,  but  also  of  surplus,  of  divi- 
dend-earning power,  of  franchise,  and  the 
good  will  of  an  established  and  prosperous 
business.  The  capital  stock  of  the  company  is 
owned  and  held  by  the  company  in  its  corpo- 
rate character;  the  capital  stock  of  the  share- 
holders they  own  and  hold  in  different  propor- 
tions as  individuals.  The  one  belongs  to  the 
corporation;  the  other,  to  the  corporators. 
The  franchise  of  the  company,  which  may  be 
deemed  its  business  opportunity  and  capacity, 
is  the  property  of  the  corporation,  but  consti- 
tutes no  part  or  element  of  its  capital  stock  ; 
while  the  same  franchise  does  enter  into  and 
form  part,  and  a  very  essential  part,  of  the 
shareholder's  capital  stock.  While  the  nomi- 
nal or  par  value  of  the  capital  stock  and  of 
the  share  stock  are  the  same,  the  actual  value 
is  often  widely  different.  The  capital  stock 
of  the  company  may  be  wholly  in  cash  or  in 
property,  or  both,  which  may  be  counted  and 
valued.  It  may  have  in  addition  a  surplus, 
consisting  of  some  accumulated  and  reserved 
fund,  or  of  undivided  profits,  or  both;  but  that 
:urplus  is  no  part  of  the  company's  capital 
stock,  and  therefore  is  not  itself  capital  stock. 
The  capital  cannot  be  divided  and  distrib- 
uted; the  surplus  may  be.  But  that  surplus 
does  enter  into  and  form  part  of  the  share 
stock,  for  that  represents  and  absorbs  into  its 
own  value  surplus  as  well  as  capital,  and  the 
franchise  in  addition.  So  that  the  property  of 
every  company  may  consist  of  three  separate 
and  distinct  things,  which  are  its  capital 
stock,  its  surplus,  and  its  franchise;  but  these 
three  things,  several  in  the  ownership  of  the 
company,  are  united  in  the  ownership  of  the 
shareholders.  The  share  stock  covers,  em- 
braces, represents,  all  three  in  their  totality; 
for  it  is  a  business  photograph  of  all  the  cor- 
porate possessions  and  possibilities.  A  com- 
pany also  may  have  no  surplus,  but,  on  the 
contrary,  a  deficiency  which  works  an  impair 
ment  of  its  capital  stock.  Its  actual  value  is 
then  less  than  its  nominal  or  par  value,  while 
yet  the  share  stock,  strengthened  by  hope  of 
the  future  and  the  support  of  earnings,  may 
be  worth  its  par  or  even  more.  And  thus  the 
two  things,  the  company's  capital  stock  and 
the  shareholder's  capital  stock,  are  essentially 
and  in  every  material  respect  different.  They 
differ  in  their  character,  in  their  elements,  in 


their  ownership,  and  in  their  values.  How 
important  and  vital  the  difference  is,  became 
evident  in  the  effort  by  the  state  authorities  to 
tax  the  property  of  the  national  banks.  The 
effort  failed,  and  yet  the  share  stock  in  the 
ownership  of  individuals  was  held  to  be  tax- 
able as  against  them.  The  corporation  and  its 
property  were  shielded,  but  the  shareholders 
and  their  property  were  taxed." 

Capital  Distinguished  from  Shares.  —  See 
Griffith  v.  Watson,  19  Kan.  26. 

Capital  Stock.  —  It  must  be  distinguished 
from  stock  and  stock  certificates,  which  are  the 
individual  interest  of  the  stockholder  and  the 
evidence  of  such  interest  in  the  dividends  as 
they  are  declared,  and  the  effects  of  the  corpo- 
ration on  hand  at  its  dissolution.  Union  Bank 
v.  State,  9  Yerg.  (Tenn.)  490. 

Same  —  Stock  Certificates.  —  Hence,  a  stat- 
ute forbidding  a  corporation  to  divide  any  por- 
tion of  its  capital  stock  among  its  stockholders 
does  not  prevent  the  issuing  and  division 
among  the  stockholders  of  stock  certificates. 
Williams  v.  Western  Union  Tel.  Co.,  9  Abb. 
N.  Cas.  (N.  Y.  Super.  Ct.)  437. 

Same  —  Taxation.  (See  also  Taxation  (Cor- 
porate).) —  "  Capital  stock  and  '  shares  of 
stock  '  are  different  things,  and  form  different 
subjects  of  taxation.  A  tax  upon  the  one  is 
not  a  tax  upon  the  other,  nor  is  an  exemption 
of  the  one  an  exemption  of  the  other.  Before 
the  law  each  must  stand  upon  its  own  bottom. 
Memphis  v.  Union,  etc..  Bank,  91  Tenn.  546, 
citing  New  Orleans  v.  Houston,  119  U.  S.  277; 
Tennessee  v.  Whitworth,  117  U.  S.  135;  Far- 
rington  v.  Tennessee,  95  U.  S.  687;  Cooley  on 
Taxation,  231;  Union  Bank  v.  State,  9  Yerg. 
(Tenn.)  490;  South  Nashville  St.  R.  Co.  v. 
Morrow,  87  Tenn.  406;  Memphis  v.  Ensley,  6 
Baxt.  (Tenn.)  553;  Nashville  Gas  Light  Co.  v. 
Nashville,  8  Lea  (Tenn.)  406."  Memphis  v. 
Home  Ins.  Co.,  91  Tenn.  558. 

Under  a  statute  imposing  a  tax  on  the  fran- 
chises and  capital  stock  of  corporations,  in 
which  it  was  provided  that  "  the  capital  stock 
of  all  companies  and  associations  *  *  * 
shall  be  so  valued  *  *  *  as  to  ascertain 
and  determine,  respectively,  the  fair  cash 
value  of  such  capital  stock,  including  the 
franchise,  over  and  above  the  assessed  value 
of  the  tangible  property,"  etc.,  the  term 
capital  stock  was  held  to  mean  not  the 
shares  of  stock,  but  the  aggregate  capital  of 
the  company.  State  Railroad  Tax  Cases,  92 
U.  S.  575;  Indianapolis,  etc.,  R.  Co.  v.  Vance, 
96  U.  S.  450. 

The  case  of  People  v.  National  Gold  Bank, 
51  Cal.  508,  seems  to  be  in  conflict  with  these 
authorities,  but  Thornton,  J.,  in  San  Francisco 
v.  Spring  Valley  Water  Works,  63  Cal.  524, 
says  of  this  case:  "  The  ruling  in  the  case 
just  cited,  holding  capital  stock  to  mean 
shares,  is  a  departure  from  all  the  other 
cases." 

Capital  Stock  Including  Shares  of  Stock.  —  In 

People  v.  Chicago  Gas  Trust  Co.,  130  111.  268, 
the  authority  of  the  corporation  to  purchase 
stock  in  other  gas  companies  was  questioned. 
The  appellant  sought  to  draw  a  distinction 
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nal  or  authorized  capital  not  fully  subscribed,  depends  upon  the  connection  in 
which  the  term  occurs.1 


between  capital  stock  and  shares  of  stock. 
The  court  said:  "It  is  said  that  capital  stock 
means  the  entire  property  owned  by  the  corpo- 
ration, while  a  share  in  the  stock  is  the  right 
to  partake,  according  to  the  amount  put  into 
the  fund,  of  the  surplus  profit  obtained  from 
the  use  and  disposal  of  the  capital  stock  of  the 
company  to  those  purposes  for  which  the  com- 
pany is  constituted.  It  is.  therefore,  insisted 
by  the  appellant  that,  even  if  the  charter  of 
the  appellee  can  be  held  to  confer  the  power  to 
purchase  and  hold  the  general  property  or 
funds  of  other  gas  companies,  it  does  not  for 
that  reason  confer  the  power  to  purchase  and 
hold  shares  of  stock  in  such  other  companies. 
The  distinction  contended  for  undoubtedly 
exists  under  certain  circumstances,  and  for 
certain  purposes,  but  we  think  that,  in  the 
present  case,  the  words,  '  the  capital  stock  of 
any  gas  company  or  companies,'  are  broad 
enough  to  include  shares  of  stock." 

1.  Actual  Property  of  a  Corporation.  —  In  Ex- 
celsior Water,  etc.,  Co.  v.  Pierce,  go  Cal.  140, 
it  was  held  that  the  capital  stock  of  a  corpora- 
tion which  the  directors  of  a  corporation  are 
forbidden  to  divide  by  the  Civil  Code,  is  the 
actual  property  of  a  corporation  contributed 
by  the  shareholders.  The  court  said:  "The 
term  capital  stock  has  a  double  meaning, 
as  applied  to  corporations.  In  one  sense  it  is 
the  sum  mentioned  in  the  articles  of  incorpo- 
ration as  the  amount  of  the  capital  stock;  in 
other  words,  it  is  the  share  capital,  or  nominal 
capital,  and  does  not  necessarily  represent  a 
corresponding  amount  of  actual  capital.  In 
case  of  mining  corporations,  it  is  always  arbi- 
trary and  generally  extravagant  in  amount. 
The  capital  stock  referred  to  in  the  statute, 
however  (Civ.  Code,  §  309),  is  the  actual  prop- 
erty of  the  corporation  contributed  by  the 
shareholders  of  the  nominal  capital.  In  this 
case  the  nominal  or  share  capital  of  the  plain- 
tiff was  five  million  dollars.  Its  actual  capital 
was  its  mining  and  other  property  (less  the 
debt  with  which  it  was  encumbered),  received 
in  exchange  for  the  shares  which  it  issued, 
and  this  actual  capital  was  what  it  was  forbid- 
den to  divide."  To  the  same  effect  see  Kohl 
v.  Lilienthal,  81  Cal.  385. 

Same  —  In  Assessing  Bank  Stock  under  the 
provisions  of  the  act  authorizing  the  taxation 
of  stockholders  of  banks  (c.  761,  New  York 
Laws  of  1866),  it  is  the  duty  of  the  assessor  to 
deduct,  from  the  actual  value  of  each  share,  a 
sum  bearing  the  same  proportion  thereto  as 
the  assessed  value  of  the  real  estate  of  the 
bank  bears  to  the  actual  value  of  all  the  capi- 
tal stock;  the  words"  whole  amount  of  the 
capital  stock,"  as  used  in  said  act,  have  refer- 
ence to  its  value,  not  to  the  nominal  amount 
of  capital.  People  v.  Tax,  etc.,  Com'rs,  69 
N.  Y.  91. 

Same  —  Foreclosure  on    Railroad. —  But  the 

"  whole  capital  stock"  means  the  capital 
stock  actually  subscribed  for  and  issued,  in  an 
act  enabling  a  stockholder  of  a  railroad  sold 
on  foreclosure  to  acquire  the  same  relative  in- 
terest in  the  road  as  he  had  before  the  sale,  by 
paying  to  the  purchasers  a  sum  equal  to  such 
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proportion  of  the  price  paid  on  the  sale  and 
the  costs  and  expenses  as  his  stock  bears  to 
the  whole  capital  stock.  Pratt  v.  Munson,  17 
Hun  (N.  Y.)  475- 

Same  —  Authority  to  Borrow  Money.  —  A  cor- 
poration was  authorized  to  borrow  money  not 
exceeding  in  amount  one-half  of  the  par  value 
of  the  capital  stock.  It  was  held,  that  the 
words  capital  stock  meant  capital  actually 
paid  in  and  not  authorized  capital.  Com.  v. 
Lehigh  Ave.  R.  Co.,  129  Pa.  St.  414. 

Same  —  Percentage  on  Capital  Stock. —  Capital 
stock  was  held  to  mean  capital  paid  in  and 
not  the  amount  of  authorized  capital,  in  an 
act  of  incorporation  which  provided  that  when 
the  dividends  exceeded  six  per  cent,  per  annum 
on  the  capital  stock,  six  per  cent,  on  the  divi- 
dends should  be  paid  to  the  municipality. 
Philadelphia  v.  Philadelphia,  etc..  Ferry 
Pass.  R.  Co.,  52  Pa.  St.  177. 

A  charter  provided  that  a  street  railroad 
company  should  pay  to  the  city  a  percentage 
upon  so  much  of  the  entire  dividend  declared 
as  might  exceed  six  per  cent,  upon  the  capital 
stock  of  the  company.  It  was  held  that  the 
words  capital  stock  meant  the  capital  stock 
actually  paid  in,  and  not  the  authorized  capital 
stock.  Philadelphia  v.  Ridge  Ave.  Pass.  R. 
Co.,  102  Pa.  St.  190. 

Nominal  Capital.  —  On  the  other  hand,  the 
amount  of  the  shares  subscribed,  and  not  the 
sum  actually  paid  in,  was  held  to  constitute 
the  capital  stock  of  a  corporation,  in  High- 
tower  v.  Thornton,  8  Ga.  486. 

Where  the  directors  of  a  company  were  au- 
thorized to  borrow  on  the  security  of  the  com- 
pany's property  any  sum  not  exceeding 
two-thirds  of  the  capital  of  the  company  not 
called  up,  the  term  capital  was  held  to 
mean  nominal  capital  and  to  include  shares 
not  yet  issued.  English  Channel  Steamship 
Co.  v.  Rolt,  17  Ch.  Div.  715. 

Reduction.  —  In  Farrington  v.  Tennessee,  95 
U.  S.  686,  the  court  said:  "  The  capital  stock 
is  the  money  paid  or  authorized  or  required  to 
be  paid  in  as  the  basis  of  the  business  of  the 
bank,  and  the  means  of  conducting  its  opera- 
tions. It  represents  whatever  it  may  be  in- 
vested in.  If  a  large  surplus  be  accumulated 
and  laid  by,  that  does  not  become  a  part  of  it. 
The  amount  authorized  cannot  be  increased 
without  proper  legal  authority.  If  there  be 
losses  which  impair  it,  there  can  be  no  formal 
reduction  without  the  like  sanction.  No 
power  to  increase  or  diminish  it  belongs  in- 
herently to  the  corporation.  It  is  a  trust  fund, 
held  by  the  corporation  as  a  trustee." 

In  State  v.  Morristown  F.  Assoc.,  23  N. 
J.  L.  196,  the  court  said:  "  The  phrase  capi- 
tal stock  as  employed  in  acts  of  incorporation 
is  never,  that  I  am  aware,  used  to  indicate  the 
value  of  the  property  of  the  company.  It  is 
very  generally,  if  not  universally,  used  to 
designate  the  amount  of  capital  to  be  contrib- 
uted by  the  stockholders  for  purposes  of  the 
corporation.  The  amount  thus  contributed 
constitutes  the  capital  stock  of  the  company. 
The  value  of  the  stock  may  be  greatly  in- 
creased by  surplus  profits  or  be  diminished  by 
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v  "  C  apital  "  as  an  adjective  signifies  punishable  with  death  ;  affecting 
life1     Also,  large;  of  great  size.* 

CAPITATION.  (For  a  full  treatment  of  capitation  taxes  see  the  title  Tax- 
a  i  ion.)  —  A  tax  laid  upon  persons  as  individuals,  irrespective  of  property; 
a  poll-tax. :* 

CAPTAIN.  (See  also  the  titles  MILITIA;  MILITARY  Law.)  —  The  military 
officer  who  commands  a  company  or  troop ;  the  commander  of  a  ship  ;  the 
foreman  of  a  body  of  workmen,  and  the  like.4 

CAPTATION.  —  In  civil  law,  captation  is  the  act  of  one  who  succeeds  in 
controlling  the  will  of  another.5 


losses,  but  the  amount  of  the  capital  stock 
remains  the  same." 

In  Williams  v.  Western  Union  Tel.  Co.,  93 
N.  V.  iSS,  the  court  said:  "  By  loss  or  mis- 
fortune, or  misconduct  of  the  managing  offi- 
cers of  a  corporation,  its  capital  stock  may  be 
reduced  below  the  amount  limited  by  its  char- 
ter; but  whatever  property  it  has  up  to  that 
limit  must  be  regarded  as  its  capital  stock. 
When  its  property  exceeds  that  limit,  then  the 
excess  is  surplus.  Such  surplus  belongs  to 
the  corporation  and  is  a  portion  of  its  prop- 
erty, and,  in  a  general  sense,  may  be  regarded 
as  a  portion  of  its  capital,  but  in  a  strictly 
legal  sense  it  is  not  a  portion  of  its  capital  and 
is  always  regarded  as  surplus  profits." 

1.  Capital  Cases,  in  a  statute  requiring  all  the 
judges  of  a  court  to  sit  in  such  cases,  include 
the  whole  proceeding  from  the  impaneling  of 
the  grand  jury  to  the  execution  of  final  sen- 
tence; and  an  indictment  cannot  be  found  in 
the  absence  of  the  president  of  the  court. 
Cook  v.  State,  7  Blackf.  (Ind.)  165. 

Capital  Offense.  —  Although  under  the  penal 
code  of  Alabama  the  jury  have  the  power  of 
determining  whether  the  punishment  for  mur- 
der in  the  first  degree  shall  be  death  or  not, 
this  does  not  make  the  offense  any  the  less 
capital.  Murder  is  still  within  the  act  forbid- 
ding bail  to  one  charged  with  a  capital  offense. 
Ex  p.  McCrary,  22  Ala.  65. 

Charged  with  a  Capital  Offense  means  charged 
in  legal  form.  State  v.  Duncan,  9  Port.  (Ala.) 
260. 

Capital  Crime.  —  A  capital  crime  is  one  for 
which  the  penalty  of  death  may  be  inflicted. 
Walker  v.  State,  28  Tex.  App.  504.  In  this 
case  it  was  held,  under  the  Texas  Penal  Code, 
which  declares  that  no  person  shall  be  pun- 
ished by  death  for  a  crime  committed  before 
he  arrived  at  the  age  of  seventeen,  that  where 
the  defendant  was  admittedly  under  seven- 
teen, his  case  could  not  be  a  capital  one. 
And  see  generally  the  titles  Homicide  ; 
Piracy  ;  Rape  ;  Criminal  Law. 

2.  Capital  Letters.  — ■  Letters  of  large  size, 
though  of  small  Roman  character,  are  suffi- 
cient to  comply  with  a  statute  requiring  toll- 
boards  to  be  erected  bearing  the  rates  of  toll 
in  large  or  capital  letters.  The  object  is  legi- 
bility. Nichols  v.  Bertram,  3  Pick.  (Mass.) 
342. 

3.  Deadheads.  —  A  North  Carolina  statute  im- 
posed a  tax  upon  deadheads,  who  were  defined 
as  persons,  other  than  the  president,  directors, 
officers,  agents,  or  employees  of  a  railroad, 
who  were  permitted  by  the  company  to  travel 
on  the  road  without  paying  any  fare  therefor. 
The  legality  of  the  tax  was  impeached  upon 


the  ground  that  it  was  a  poll-tax.  The  court 
refused  to  sustain  this  contention,  saying:  "  A 
capitation  tax  is  one  upon  the  person  simply, 
without  any  reference  to  his  property,  real  or 
personal,  or  to  any  business  in  which  he  may  be 
engaged,  or  to  any  employment  which  he  may 
follow."  Gardner  v.  Hall,  Phil.  L.  (N.  Car.) 
21.  See  also  Deadhead.  And  see  generally 
the  titles  Carriers  of  Passengers;  Constitu- 
tional Law. 

4.  Webster's  Diet. 

Desertion.  —  Where  it  was  made  felony  for 
a  soldier  to  depart  from  his  captain,  the  ma- 
jority of  the  judges  held  that  it  was  felony  for 
him  to  depart  from  a  conductor  who  was  tak- 
ing him  to  the  seaside  a  conductor  being  a 
captain  within  the  meaning  of  the  statute. 
Soldier's  Case,  Cro.  Car.  71. 

The  Master  of  a  Ship.  (See  also  the  title  Mas- 
ters of  Vessels.) — The  term  captain  is  used 
synonymously  with  "  master  of  a  vessel." 
Bouvier's  Law  Diet.  Millaudon  v.  Martin,  6 
Rob.  (La.)  538.  In  this  case  it  was  held,  where 
a  statute  provided  that  an  action  for  "  wages 
of  the  officers,  sailors,  and  others  of  the 
crew,"  should  be  brought  within  the  year,  that 
the  captain  was  an  officer  within  the  provision. 
The  court  said:  "  The  name  of  captain  im- 
plies an  office  and  conveys  the  idea  of  an  officer 
in  the  general  understanding  of  the  term." 

5.  Undue  Influence.  —  In  Zerega  v.  Percival, 
46  La.  Ann.  606,  the  court,  adopting  the 
language  of  the  district  court,  says:  "  Is  un- 
due influence  a  cause  of  nullity  of  testaments? 
'  Undue  influence  '  is  an  expression  unfamiliar 
to  civilians.  It  is  borrowed  from  a  system  of 
law  not  prevalent  in  Louisiana,  and  it  is  there 
used  in  the  same  sense  as  '  captation  and  sug- 
gestion '  in  the  civil  law.  Schouler  on  Wills, 
pp.  230,  231,  §  227.  When,  therefore,  plaintiffs 
in  their  petition  allege  undue  influence,  they 
must  be  understood  as  alleging  'captation  and 
suggestion.'  Captation  has  been  defined  as 
the  act  of  one  who  succeeds  in  controlling  the 
will  of  another,  so  as  to  become  master  of  it. 
Captation  takes  place  by  those  demonstrations 
of  attachment  and  friendship,  by  those  assid- 
uous attentions,  by  those  amenities,  by  those 
caresses,  by  those  ready  services,  by  those  offi- 
cious little  presents,  usual  among  friends,  and 
by  all  those  methods  which  ordinarily  render 
us  agreeable  to  others,  and  enable  us  to  secure 
their  good  will.  '  Suggestion  '  is  often  used  as 
a  synonym  for  captation,  but  it  is  applied 
specially  to  those  means  of  persuasion  em- 
ployed to  alter  the  will  of  a  testator,  and  to 
prompt  him  to  make  a  disposition  different 
from  that  which  he  had  in  view.  Bouvier's 
Law  Dictionary,  verbo  Captation;  Furgole, 
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Definitions. 


CAPTION.  (See  generally,  PREAMBLE ;  TITLE,  and  the  references  there 
given  ;  and  for  the  captions  of  various  legal  papers,  see  ENCYC.  OF  Pl.  AND 
PR.,  under  such  specific  titles  as  DEPOSITIONS;  INDICTMENTS,  etc.)  — The 
heading  or  title  of  a  legal  document.1 

CAPTURE.  (For  full  treatment  see  the  title  INTERNATIONAL  Law.)  — 
"  Capture  "  generally  means  a  hostile  seizure  with  intent  to  keep  or  deprive 
the  owner  of  the  thing  seized.2  In  its  more  technical  legal  sense  a  capture  is 
a  taking  by  the  enemy,  of  a  vessel  or  cargo  as  a  prize,  in  time  of  open  war,  or 
by  way  of  reprisal,  with  intent  to  deprive  the  owner.3 


vol.  i.,  p.  131."  See  also  the  title  Undue 
Influence. 

1.  Title  and  Caption  Synonymous.  —  Shelton  v. 
State,  96  Tenn.  521.  See  also  Jackson  v.  Ash- 
ton,  8  Pet.  (U.  S.)  148. 

Preamble.  —  In  Fitzgerald  v.  State,  4  Wis. 
395,  it  is  said  that  the  caption  to  an  indictment 
is  a  kind  of  preamble. 

Indictment.  —  In  State  v.  Jones,  9  N.  J.  L. 
365,  the  court  said:  "  The  caption  of  an  indict- 
ment is  no  part  of  the  indictment  itself.  It  is 
not  presented  by,  nor  does  it  receive  the  sanc- 
tion of,  the  grand  jury,  nor  the  signature  of 
their  foreman.  It  is  an  history  of  the  proceed- 
ings previous  to  the  finding  of  the  indictment; 
and  sets  forth  the  style  of  the  court,  the  time 
and  place  of  its  session,  by  whom  held,  and 
their  title  and  authority;  by  whom  they  are  to 
inquire,  the  names  of  the  grand  jurors,  their 
qualifications,  whether  sworn  or  affirmed,  and 
who  of  them  are  sworn  and  who  affirmed,  and 
if  affirmed  the  reason  of  it,  that  they  alleged 
themselves  to  be  conscientiously  scrupulous 
of  taking  an  oath;  and  then  follows  their  pre- 
sentment. It  is  drawn  up  by  the  prosecuting 
attorney  or  by  the  clerk  of  the  court." 

"  All  that  part  of  the  record  which  precedes 
the  recital  of  the  indictment  is  called  the  cap- 
tion, and  may,  as  well  as  the  indictment  itself, 
furnish  matter  of  plea  or  ground  for  motion  to 
quash."    State  v.  Gibbons,  4  N.  J.  L.  46. 

"  The  caption  of  the  indictment  is  no  part 
of  the  indictment  itself,  but  is  the  style  or  pre- 
amble or  return  that  is  made  from  an  inferior 
court  to  a  superior,  from  whence  a  certiorari 
issues  to  remove,  or  when  the  whole  record  is 
made  up  in  form."  People  v.  Bennett,  37  N.  Y. 
123.  See  also  Rex  v.  Pheasant,  2  Ld.  Raym. 
548;  Taylor  v.  Clemson,  2  Q.  B.  1010,  42  E. 
C.  L.  1021.  And  see  Encyc.  of  Pl.  and  Pr., 
title  Indictment. 

The  Title  of  a  Deposition  taken  before  a  mag- 
istrate is  also  called  the  caption.  Roscoe  Cr. 
Ev.  71. 

A  Caption  is  a  Taking,  a  seizure,  an  arrest. 
Longouil  v.  Hundred,  2  Salk.  498.  The  word 
in  this  sense  is  now  obsolete  in  English  law. 
Burrill's  Law  Diet.    See  the  title  Recaption. 

In  Scotch  Law,  caption  is  an  order  to  incar- 
cerate a  debtor  who  has  disobeyed  an  order 
given  him,  by  what  are  called  "  letters  of 
horning,"  to  pay  a  debt  or  to  perform  some  act 
enjoined  thereby.  Duncan  v.  Houston,  7  Wil- 
son &  Shaw  519. 

2.  Johnston  v.  Hogg.  10  Q.  B.  Div.  432; 
Rodocanachi  v.  Elliott,  L.  R.  8  C.  P.  670. 

In  its  more  popular  sense,  capture  is  the  act 
of  taking;  taking  by  force.  Dole  v.  New  Eng- 
land Mut.  Marine  Ins.  Co.,  6  Allen  (Mass.) 
373- 


3.  Mauran  v.  Alliance  Ins.  Co.,  6  Wall.  (U. 
S.)  10. 

"  A  capture  is  when  a  vessel  is  taken  as 
prize  of  war  in  a  spirit  of  depredation,  with  a 
design  to  deprive  the  owner  of  it."  Dole  v. 
New  England  Mut.  Marine  Ins.  Co.,  7  Fed. 
Cas.  No.  3966,  2  Cliff.  (U.  S.)  430. 

Marine  Insurance.  (For  a  full  treatment,  see 
the  title  Marine  Insurance.) — Capture,  in 
marine  insurance,  and  generally,  means  a  hos- 
tile seizure  with  intent  to  keep  or  deprive  the 
owner  of  the  thing  seized.  Johnston  v.  Hogg, 
10  Q.  B.  Div.  432,  52  L.  J.  Q.  B.  343,  and  dicta 
there  cited. 

The  words  capture,  "  detention,"  etc.,  in 
the  memorandum  in  a  policy,  mean  illegal 
seizure,  arrest,  etc.  Archibald  v.  Mercantile 
Ins.  Co.,  3  Pick.  (Mass.)  70. 

Capture,  as  used  in  a  policy  of  marine  in- 
surance, means  a  seizure  as  prize,  with  the  in- 
tent or  expectation  of  obtaining  a  condemna- 
tion. Richardson  v.  Maine  F.  &  M.  Ins.  Co., 
6  Mass.  102. 

In  Cory  v.  Burr,  L.  R.  8  App.  393,  52  L.  J. 
Q.  B.  659,  which  was  also  a  case  on  a  marine 
policy  and  contained  the  usual  warranty 
against  "capture  and  seizure,"  Selborne,  L. 
C,  said  :  "  I  am  disposed  to  agree  that  if  the 
word  cajtture  had  stood  alone  it  might  have 
appeared  to  point  to  a  belligerent  capture." 

Same  —  Taking  by  the  Government,  or  Taking 
of  a  Neutral  Ship.  —  In  Mauran  v.  Alliance  Ins. 
Co.,  6  Wall.  (U  S.)  10,  it  is  said:  "A  capture,  as 
defined  by  some  of  the  most  eminent  writers  on 
insurance  within  the  policy,  is  a  taking  by  the 
enemy  of  vessel  or  cargo  as  prize,  in  time  of 
open  war,  or  by  way  of  reprisal,  with  intent  to 
deprive  the  owner  of  it.  This  was  probably 
the  primary  or  original  idea  attached  to  the 
term  in  these  instruments.  Losses  of  ships 
and  cargo  engaged  in  commerce  by  the  public 
enemy  were  the  most  to  be  apprehended  and 
provided  against.  But  usage,  and  the  course 
of  decisions  by  the  courts,  have  very  much 
widened  this  meaning,  and  it  now  may  em- 
brace the  taking  of  a  neutral  ship  and  cargo 
by  a  belligerent  jure  belli ;  also,  the  taking 
forcibly  by  a  friendly  power,  in  time  of  peace, 
and  even  by  the  government  itself  to  which 
the  assured  belongs.  Phil.  Ins.,  §£1108,1109; 
Arn.  Ins.  808,  814;  2  Marsh.  Ins.  495,  496, 
507;  Powell  v.  Hyde,  5  El.  &  Bl.  607,  85  E.  C. 
L.  607." 

Same  — Illegal  Capture. —  In  Fifield  v .  Penn- 
sylvania Ins.  Co.,  47  Pa.  St.  177,  it  was  held  that 
the  term  capture,  in  an  insurance  policy,  was 
not  confined  to  lawful  capture,  but  included 
any  capture  in  consequence  whereof  the  ship 
was  lost  to  the  assured,  e.  g.,  capture  by  a  pri- 
vateer of  the  Confederate  states.  See  also 
143  Volume  V. 
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Definitions. 


CAPTURED  AND  ABANDONED  PROPERTY.  —  As  to  the  statutes  passed 
during  and  immediately  after  the  late  civil  war,  commonly  known  as  "captured 
and  abandoned  property  acts,"  see  the  title  War. 

CAPUT  MORTUUM  is  a  matter  of  no  legal  validity,  being  void  as  to  all 
persons  and  for  all  purposes.1 

CAR.  (See  also  Carriage  ;  and  see  generally  the  titles  Carriers  OF 
Goods;  Carriers  of  Live  Stock;  Carriers  of  Passengers;  Railroads; 
Electric  Railways;  Street  Railways.)  —  A  carriage  for  running  on  the 
rails  of  a  railway.2 


Kleinwort  v.  Shcpard,  5  Jur.  N.  S.  863;  Powell 
v.  Hyde,  5  El.  &  Bl.  607,  85  E.  C.  L.  607;  Mc- 
Cargo  v.  New  Orleans  Ins.  Co.,  10  Rob.  (La.) 
202;  Dole  v.  New  England  Mut.  Marine  Ins. 
Co.,  6  Allen  (Mass.)  373;  Dole  v.  Merchants' 
Mut.  Marine  Ins.  Co.,  51  Me.  465;  and  the  title 
Marine  Insurance. 

Capture  Distinguished  from  Seizure.  (See  also 
the  title  Searches  and  Seizures.)  —  A  capture 
in  technical  language  is  a  taking  by  military 
power;  a  seizure,  a  taking  by  civil  authority. 
U.  S.  v.  Athens  Armory,  35  Ga.  351. 

Capture  Synonymous  with  Prize.  —  See  The 
Cherokee,  5  Fed.  Cas.  No.  2640. 

Temporary  Seizure. —  In  Murray  v.  Harmony 
F.  &  M.  Ins.  Co.,  58  Barb.  (N.  Y.)  15,  it  was 
held  that  the  forcible  taking  possession  of  a 
vessel  by  the  officers  of  the  United  States  Gov- 
ernment with  the  intention  to  appropriate  it  to 
the  use  of  the  government  for  a  specific  pur- 
pose, viz.,  the  carrying  of  a  cargo  to  Santiago, 
amounted  to  a  capture. 

Title.  —  In  Seventy-eight  Bales  of  Cotton,  1 
Lowell  (U.  S.)  17,  the  court  said:  "Capture 
affects  the  title  of  the  true  owner;  recapture, 
only  the  possessory  right  of  the  captor.  By 
capture  the  goods  come  into  the  possession  of 
an  enemy,  but  do  not  become  his  property 
until  condemnation.  If  abandoned  before 
condemnation,  the  title  of  the  original  owner 
attaches  again,  and  the  finder,  if  a  friend,  finds 
for  him,  and  divests  no  right  of  the  enemy, 
for  that  was  wholly  possessory,  and  was  lost 
by  the  abandonment."  See  also  the  title  Lost 
Property. 

Intent.  —  In  order  to  constitute  a  capture 
some  act  must  be  done  indicative  of  an  inten- 
tion to  seize  and  to  retain  as  prize;  it  is  suffi- 
cient if  such  intention  is  fairly  to  be  inferred 
from  the  conduct  of  the  captor.  The  Grotius, 
9  Cranch  (U.  S.)  368. 

Same  —  Vessel  Returned. — The  taking  of  a 
vessel  with  intent  to  make  prize  of  her,  as  is 
proved  by  her  being  libelled,  is  a  capture  within 
the  principles  laid  down  by  eminent  writers, 
although  she  is  afterwards  returned.  Lee  v. 
Boardman,  3  Mass.  238. 

Condemnation.  —  It  is  not  strictly  necessary  to 
a  complete  capture  that  the  prize  should  be 
carried  into  the  territory  of  the  captors  and 
there  condemned.  Moxon  v.  The  Brigantine 
Fanny,  2  Pet.  Adm.  309;  Fifield  v.  Pennsyl- 
vania Ins.  Co.,  47  Pa.  St.  187;  Whitfield  v.  U. 
S.,  11  Ct.  of  CI.  456. 

Boarding  and  Destroying  a  frigate  under  per- 
emptory orders  to  set  her  on  fire,  and  after 
blowing  out  her  bottom  to  abandon  her,  was 
held  not  a  capture.  The  duty  performed  was 
that  of  destruction,  not  of  capture.  Decatur 
v.  U.  S.,  Dev.  Ct.  of  CI.  201. 
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Capturing  Merchant-vessel  as  Pirate.  —  Since 
the  vessels  of  all  nations  may  capture  pirates 
on  the  high  seas,  if  an  innocent  merchant- 
vessel  conducts  itself  in  a  way  to  induce  the 
commander  of  another  vessel  to  believe  her 
piratical,  this  one  by  capturing  her  does  not 
become  subject  to  forfeiture.  The  Marianna 
Flora,  11  Wheat.  (U.  S.)  1.  See  also  Harmony 
v.  U.  S.  2  How.  (U.  S.)  210;  and  see  the  title 
Piracy. 

Captured  Property.  —  Property  which  has 
been  seized  or  taker,  from  hostile  possession 
by  the  military  and  naval  forces  of  the  United 
States  is  captured.  U.  S.  v.  Padelford,  9  Wall. 
(U.  S.)  540. 

1.  Anderson's  Law  Diet.;  Dewing  v.  Perdi- 
caries,  96  U.  S.  195. 

2.  Train  Robbery  —  Express  Car.  (See  also 
the  titles  Burglary;  Larceny;  Robbery.)  —  A 
statute  provided  a  punishment  for  entering 
any  railroad  freight  or  passenger  car  with  in- 
tent to  commit  murder,  robbery,  larceny,  or 
other  felony.  The  indictment  charged  the 
offense  as  having  been  committed  in  the 
freight  and  express  car  of  the  American  Ex- 
press Company.  It  was  held  that  the  indict- 
ment sufficiently  described  "  a  railroad  freight 
or  passenger  car"  within  the  meaning  of  the 
statute.  The  court  said:  "  One  of  the  defini- 
tions of  a  car  given  by  Webster  is,  '  a  carriage 
for  running  on  the  rails  of  a  railway,'  illustrated 
by  the  picture  of  a  railway  car,  with  these 
two  words  beneath  it.  Every  express  car 
must  be  a  freight  car,  and  to  make  it  certain 
the  charge  is,  '  the  freight  and  express  ear;  ' 
but  it  does  not  follow  that  every  railroad 
freight  car  is  an  express  car.  Both  courts  and 
juries  may  take  judicial  notice  of  what  every- 
body knows  respecting  the  common  incidents 
of  railway  and  express  carriage."  Nichollsi'. 
State,  68  Wis.  423. 

Hand  Car.  —  A  statute  provided  that  the  mas- 
ter should  be  liable  when  personal  injury  was 
caused  by  reason  of  the  negligence  of  any  per- 
son in  the  service  of  the  master  who  had  charge 
or  control  of  any  engine,  switch,  car,  or  train 
upon  a  railroad.  It  was  contended  that  this 
statute  did  not  render  the  master  liable  for  the 
negligence  of  an  employee  having  charge  of  a 
hand  car.  The  court  refused  to  sustain  this 
contention,  saying:  "  It  is  not  difficult  to  select 
from  the  several  definitions  of  the  word  car, 
as  found  in  the  dictionaries,  one  which  is  ap- 
plicable to  the  word  as  used  in  the  statute. 
The  Century  Dictionary  gives  this,  among 
other  definitions:  '  A  vehicle  running  upon 
rails.'  One  of  Webster's  definitions  is:  '  A 
vehicle  adapted  to  the  rails  of  a  railroad.'  We 
find  nothing  in  the  language  of  the  statute  to 
suggest  that  the  word  as  there  used  was  in- 
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CARBONACEOUS. 


Definition. 


CAEBONACEOTJS  means  pertaining  to  carbon,  or  made  of  carbon.  It 
includes  anodes  made  partly  of  carbon  and  partly  of  some  other  substance, 
but  it  certainly  covers  an  anode  made  of  carbon.1 


tended  to  convey  a  meaning  which  excludes 
the  idea  of  a  hand  or  lever  car.  Such  cars  are 
used  in  the  ordinary  business  of  railroads. 
Employees  who  ride  upon  them,  or  who  are 
in  the  discharge  of  duties  on  or  near  to  tracks 
over  which  they  are  propelled,  are  liable  to  be 
injured  in  consequence  of  the  negligent  hand- 
ling of  them."  Kansas  City,  etc.,  R.  Co.  v. 
Crocker,  95  Ala.  422,  Am.  Dig.  '92.  See  also 
the  title  Fellow-Servants. 

Same  —  Jurisdiction. — A  statute  provided 
that  railroad  companies  should  be  liable  to  be 
sued  in  any  county  in  which  any  person  or 
property  had  been  injured  by  the  running  of 
its  cars  or  engines.  It  was  held  that  the  word 
■cars  as  thus  used  included  hand  cars.  Thomas 
v.  Georgia,  R.,  etc.,  Co.,  38  Ga.  222. 

Street  Car.  —  A  statute  provided  that  any  per- 
son who  should  wilfully  throw  anything  into 
or  at  any  car  should  be  guilty  of  a  misde- 
meanor. It  was  held  that  the  statute  applied 
to  street  cars.  The  court  said:  "  The  word 
car  is  generally  used  in  this  country  for  any 
wheeled  carriage  used  for  carrying  goods  or 
passengers  upon  a  railroad,  whether  the  road 
be  a  tramway  over  the  streets  of  a  city,  to  be 
operated  by  horses,  or  a  more  extended  road 
to  be  worked  by  steam  tractors.  The  legisla- 
ture, when  it  enacted  this  section  as  an  inde- 
pendent provision,  and  reduced  the  offense  to 
a  misdemeanor,  probably  intended  that  the  act 
should  apply  to  railroad  cars  of  every  descrip- 
tion. The  language  is  broad  enough  to  cover 
■all  such  cars;  the  nature  of  the  offense  is  the 
same;  there  appears  to  be  no  reason  why  a  dis- 
tinction should  be  made  between  the  offense 
of  throwing  stones  at  the  cars  of  a  railroad 
operated  by  steam  and  at  those  of  a  railroad  on 
which  horse-power  is  used.  The  statute,  in 
the  plain  meaning  of  its  terms,  covers  the 
offense  with  which  defendant  was  charged,  and 
we  see  no  reason  for  saying  that  because  from 
its  context  the  word  car  in  the  section,  as 
originally  placed,  was  apparently  meant  to 
apply  to  cars  on  railroads  operated  by  steam 
tractors,  therefore,  when  this  provision  of  the 
section  was  removed  from  its  context  and 
enacted  as  an  independent  provision,  the  word 
car  is  not  to  be  taken  in  its  obvious  and  usual 
meaning."  State  v.  Lang,  14  Mo.  App.  249. 
See  the  title  Malicious  Mischief. 

Street  Cars  —  Synonymous  with  Stage  and  Coach. 
—  A  franchise  was  granted  a  street  railway 
company  on  condition  that  it  paid  an  "  annual 
license  fee  for  each  car  now  allowed  by  law." 
License  fees  were  at  that  time  required,  by  an 
old  ordinance,  for  each  accommodation  coach 
or  stage-coach.  It  was  held  that  the  city  was 
■entitled  to  the  same  license  fee  on  street  cars 
that  was  required  by  this  old  ordinance  on 
coaches  or  stage-coaches.  The  court  said: 
"  But  the  contention  of  the  defendant  is  that 
it  enumerates  as  its  subjects  '  a  stage,'  '  an  ac- 
commodation coach,'  'a  stage-coach,'  and  is 
altogether  silent  as  to  '  railroad  car,'  or  even 
-car.  We  are  unable  to  see  the  force  of  the 
observation.  In  definition,  a  car  or  '  coach  '  or 
"  stage  '  or  a  '  stage-coach  '  is  the  same.  They 
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are  vehicles  that  turn,  or  that  run  by  turning, 
on  wheels.  Place  boards  over  or  between 
wheels,  and  we  have  a  platform  car  adapted 
to  freight;  place  benches  or  chairs  upon  the 
platform,  and  we  still  have  a  car,  but  adapted 
to  passengers,  and  then  easily  termed  a  car- 
riage. Instead  of  benches  or  chairs,  put  on 
the  platform  the  body  of  a  stage-coach,  and  we 
have  such  a  railroad  car  as  served  at  the  in- 
auguration of  the  earliest  railroad  in  our  state. 
It  is  plain  that  by  adaptation  and  improve- 
ment '  the  modern  railway  car  has  been 
evolved  from  the  old-fashioned  stage-coach.' 
The  American  Railway,  p.  231.  In  common 
language  a  railroad  carriage  designed  for 
passengers  is  called  indifferently  a  '  coach  '  or 
car.  In  every  collection  of  words  arranged  ac- 
cording to  the  ideas  which  they  express,  these, 
and  others  with  them,  will  be  found  classed 
together  as  having  the  same  signification. 
Neither  the  word  '  coach,'  '  stage,'  or  car  can 
be  said  to  be  words  of  art,  or  to  have  any  legal 
or  fixed  meaning  distinguishing  one  from  the 
other,  or  any  one  of  them  from  several  other 
terms  implying  a  vehicle  or  conveyance." 
New  York  v.  Third  Ave.  R.  Co.,  117  N.  Y.  404, 
646.    See  also  Coach;  Stage. 

Locomotives.  —  Within  a  city  ordinance  pro- 
viding against  the  running  of  cars  through 
the  city  at  a  greater  rate  of  speed  than  six 
miles  an  hour,  it  was  held  that  the  word  cars 
included  locomotives.  The  court  said:  "  Be- 
sides, the  term  cars  in  its  proper  signification 
includes  many,  if  not  all,  classes  of  vehicles 
on  wheels,  and  we  see  no  reason  why  in  its 
proper  generic  sense  it  may  not  be  held  to  em- 
brace locomotive  engines  as  a  species  of  cars." 
East  St.  Louis  Connecting  R.  Co.  v.  O'Hara, 
150  111.  587. 

Car-load  —  Contract.  (See  generally  the  titles 
Contracts;  Sales.) —  In  Indianapolis  Cabinet 
Co.  v.  Herrman,  7  Ind.  App.  462,  there  was 
a  contract  to  furnish  a  certain  number  of 
car-loads  of  white  wood.  It  appeared  that 
both  parties  to  the  contract  knew  that  a  car- 
load meant  any  amount  between  thirty-five 
thousand  and  sixty  thousand  feet.  It  was 
held  that  the  uncertainty  in  the  amount  did 
not  render  the  contract  void. 

So,  in  Schreiber  v.  Butler,  84  Ind.  576,  it  was 
held,  where  one  contracted  to  purchase  thirty 
cars  of  ice,  that  the  contract  was  not  void  for 
uncertainty,  and  that  the  quantity,  a  car-load, 
could  be  made  certain  by  averment  and  proof. 

A  statute  provided  for  the  fixing  of  rates  at 
so  much  per  car-load  by  the  railroad  commis- 
sioners of  the  state.  It  was  held,  where  the 
commission  ruled,  in  view  of  what  they  un- 
derstood to  be  an  established  usage,  that  a 
car-load  should  consist  of  ten  tons  instead  of 
all  the  car  could  safely  carry,  that  the  rule  was 
reasonable  and  just,  and  not  to  be  avoided. 
Ross  v.  Kansas  City,  etc.,  R.  Co.,  111  Mo.  18; 
Pugh  v.  Kansas  City,  etc.,  R.  Co.,  118  Mo. 
506. 

1.  Pittsburgh  Reduction  Co.  v.  Cowles  Elec- 
tric Smelting,  etc.,  Co.,  55  Fed.  Rep.  323,  a 
patent  case. 
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Definitions, 


CARDINAL.  —  Sec  note  I. 
CARDING  MACHINE.  —  See  note  2. 

CARDS.  (See  also  Cheat,  and  the  titles  Gaming  ;  Gambling  Contracts.)  — 
Small  pieces  of  pasteboard,  generally  rectangular  in  form,  used  in  playing; 
certain  mines.3 


1.  Cardinal  Points. — A  contract  to  lay  off  a 
tract  of  land  to  the  cardinal  points  should  be 
executed  according  to  the  magnetic  meridian. 
The  court  said:  '*  An  agreement  that  a  tract 
of  land  should  be  laid  off  by  the  direction  of 
the  magnetic  needle  is  prohibited  by  no  law, 
and  would  be  equally  as  binding  as  if  the 
courses  had  been  agreed  to  be  run  by  the  true 
meridian.  Had  the  parties,  therefore,  in  this 
case  explicitly  declared  their  intention  that  the 
courses  should  be  run  as  the  magnet  might 
direct,  no  difficulty  would  have  occurred;  but 
the  expression  in  their  agreement,  that  the  sur- 
veys should  be  made  in  squares  to  the  cardinal 
points,  leaves  it  ambiguous  whether  they 
meant  the  cardinal  points  as  indicated  by  the 
true  meridian  or  the  magnetic  needle.  The 
former  is,  strictly  and  technically  speaking, 
the  meaning  of  the  expression,  but  in  popular 
acceptation  the  latter  meaning  has  been 
ascribed  to  it;  and  where  an  expression  sus- 
ceptible of  this  twofold  signification  is  used  in 
an  agreement,  it  ought  to  be  taken  in  its 
popular  rather  than  its  technical  meaning. 
There  are  other  considerations  which  in  this 
case  tend  to  fortify  this  construction.  It  is 
abundantly  proven  that  the  most  usual,  we 
might  say  the  almost  universal,  mode  of 
making  surveys,  was  according  to  the  mag- 
netic courses."  Finnie  v.  Clay,  2  Bibb  (Ky.) 
352.  See  also  the  titles  Boundaries,  vol.  4, 
p.  756;  Surveys. 

2.  Carding  Machine.  —  By  a  contract  for  the 
sale  of  land  with  all  fixtures  belonging  to  a 
fulling  mill  and  carding  machine,  machinery 
which  had  been  used  for  wool  carding  was  held 
to  pass,  though  removed  from  the  building  to 
another  part  of  the  premises  at  the  date  of  the 
contract.  The  court  said:  "  The  judge  should 
have  submitted  to  the  jury  upon  the  evidence 
the  question  whether  the  words  'carding 
machine  and  fulling  mill,'  as  used  in  the  con- 
tract, do  not  mean  the  building  on  the  farm  in 
which  the  business  of  carding  wool  and  dress- 
ing cloth  had  been  carried  on;  and  if  so, 
whether  the  phrase  '  fixtures  belonging  to  the 
fulling-mill  and  carding  machine'  does  not 
mean  the  carding  machine  in  question  and 
other  machinery  that  had  been  used  in  said 
building,  though  detached  from  it  and  housed 
or  stored  in  some  other  place  on  the  farm  at 
the  date  of  the  contract."  Martin  v.  Cope, 
28  N.  Y.  180. 

In  Taffe  v.  Warnick,  3  Blackf.  (Ind.)  in,  a 
carding  machine  not  fastened  to  a  building 
was  held  personal  property  and  subject  to  exe- 
cution. See  also  Hancock  v.  Jordan,  7  Ala. 
450;  and  see  the  title  Fixtures. 

3.  Indictment.  (See  also  Encyc.  of  Pl.  and 
Pr.,  titles  Gaming;  Indictment.)  —  An  indict- 
ment charged  the  defendant  in  the  same  court 
with  playing  cards  in  a  tavern  and  betting. 
The  jury  found  him  guilty  of  playing,  but  not 
guilty  of  the  betting.  It  was  held  that  the  ver- 
dict was  sufficient.  Durham  v.  State,  1  Blackf. 
(Ind.)  34. 


It  has  been  held  that  an  indictment  against 
an  innholder  for  suffering  persons  "  to  play  at 
cards  and  other  unlawful  games  "  was  suffi- 
ciently certain,  under  the  Massachusetts  statute. 
Com.  v.  Bolkom,  3  Pick.  (Mass.)  281. 

Gambling  Device.  —  Within  statutes  directed 
against  gaming,  prohibiting  the  keeping  of 
gambling  devices,  cards  have  been  held  a 
gambling  device.  State  v.  Herryford,  19  Mo. 
379;  State  v.  Lewis,  12  Wis.  434.  See  also  the 
title  Gaming. 

But  in  State  v.  Hardin,  1  Kan.  474,  a  pack 
of  cards  was  held  not  to  be  a  gambling  device 
within  the  statute.  The  court  said:  "  The 
only  question  presented  for  the  consideration 
of  this  court  is,  whether  a  pack  of  cards  is  a 
gambling  device  within  the  meaning  of  section 
230,  adapted,  devised,  and  designed  for  the 
purpose  of  playing  games  of  chance,  etc.  It 
is  to  be  remarked,  in  the  first  place,  that  the 
several  gambling  devices  specifically  enumer- 
ated in  this  section,  ABC  faro,  E  O  roulette, 
etc.,  are  all  of  them  devices  invented,  devised, 
and  designed  for  the  purpose  of  gambling,  and 
for  no  other  purpose.  They  are  the  tools,  im- 
plements, and  machinery  of  professional  gam- 
blers, and  are,  in  the  very  language  of  the 
statute,  adapted,  devised,  and  designed  for  the 
purpose  named;  while  a  pack  of  cards,  though, 
without  doubt,  frequenlly  used  lor  the  pur- 
pose of  gambling,  is  also,  and  probably  much 
more  frequently,  used  for  the  purpose  of  mere 
amusement,  like  draughts,  checkers,  chess, 
billiards,  ninepins,  and  dominoes.  It  will 
hardly  be  claimed,  we  think,  that  an  indict- 
ment, framed  under  this  section,  for  permit- 
ting a  gambling  device,  to  wit,  a  checkerboard 
or  a  chessboard,  could  have  been  sustained, 
because  those  implements,  although  mani- 
festly in  some  sense  adapted  to  the  forbidden 
purpose,  are  not,  within  the  meaning  of  the  law, 
either  devised  or  designed  for  that  purpose." 

In  State  v.  Stillwell,  16  Kan.  25,  the  court 
said:  "Cards  are  not  necessarily  a  gambling 
device.  They  are  indeed  seldom  used  as  such, 
but  generally  they  are  used  merely  as  a  source 
of  amusement.  If  the  cards  in  this  particular 
case  were  a  gambling  device,  the  indictment 
should  have  so  alleged.  Rice  v.  State,  3  Kan. 
169;  State  v.  Hardin,  1  Kan.  474.  We  do  not 
wish,  however,  to  be  understood  as  approving 
the  case  of  State  v.  Hardin,  1  Kan.  474,  to 
the  extent  that  it  goes.  Cards  may  or  may 
not  be  a  gambling  device,  just  as  they  are 
used,  and  intended  to  be  used." 

Same — Poker.  —  The  defendant  was  charged 
with  permitting  a  gambling  device  to  be  set  up 
in  his  house,  and  the  device  was  described  as 
a  "  game  of  cards  commonly  called  poker." 
The  court  held  the  indictment  insufficient,  say- 
ing: '  It  will  be  seen  that  the  '  game  of  cards 
commonly  called  poker'  is  not  specified  by 
name  as  one  of  the  devices  prohibited  by  this 
section;  nor  can  it  be  considered  a  gambling 
device  in  the  sense  of  the  words  used  in  this 
section;  because,  to  be  such,  it  must  be  some- 
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Definition. 


CARE.  —  This  word  is  generally  used  in  jurisprudence  in  the  sense  of  atten- 
tion, heed,  vigilance,  watchfulness ;  its  opposites  being  carelessness,  heedless- 
ness, negligence,  rashness.  The  decisions  defining  its  meaning  have  arisen 
mainly  in  cases  involving  the  duties  and  liabilities  of  carriers,  bailees,  profes- 
sional persons,  etc.,  and  turn  almost  uniformly  on  the  question  of  negligence.1 
The  term  "  care  "  may  also  mean  custody,  charge,  safe-keeping,  preservation, 
or  security.2 


thing  tangible,  and  adapted,  devised,  or  de- 
signed for  the  purpose  of  playing  a  game  of 
chance  for  money,  etc.  A  game  is  nothing 
tangible,  and  is  not  adapted  nor  can  it  be  used 
in  playing  a  game  of  chance.  The  game  is 
the  result  produced  by  the  use  of  the  device, 
and  the  prohibition  of  the  section  is  evidently 
against  the  use  of  the  device  instead  of  the  re- 
sult of  it."    State  v.  Mann,  2  Oregon  239. 

Same  —  Interest  in  the  Game.  —  Under  statutes 
to  punish  those  who  should  "  set  up  or  keep  " 
the  forbidden  device,  or  "  induce  or  permit  any 
person  or  persons  to  bet  any  money  or  any  other 
thing  "  thereon,  it  was  held  that  one  to  be 
within  the  inhibition  need  not  personally  bet; 
and  if  he  deals  the  cards  he  commits  the 
offense,  though  he  has  no  interest  in  the  profits 
of  the  game.  Com.  v.  Burns,  4  J.  J.  Marsh. 
(Ky.)  177;  State  v.  Younger,  1  Dev.  L.  (N.  Car.) 
357- 

Same  —  Dominoes  used  as  a  device  and  sub- 
stitute for  cards.    Bryan  v.  State,  26  Ala.  65. 

Same  —  Game  Specified.  —  Where  the  charge 
was  an  unlawful  playing  with  cards,  to  wit, 
at  the  game  of  "  all  fours,"  of  "  loo,"  and  of 
"  whist,"  it  was  held  that  the  defendant  must 
be  shown  to  have  played  at  some  one  of  the 
games  specified.  Windsor  v.  Com.,  4  Leigh 
(Va.)  680. 

Business  Card. — -In  an  action  on  a  written 
agreement  to  pay  the  plaintiff  for  "  inserting 
business  card  in  two  hundred  copies  of  his 
advertising  chart,  to  be  paid  when  the  chart  is 
published,'  parol  evidence  was  held  admissible 
for  the  interpretation  of  the  contract  and  its 
application  to  the  subject-matter.  Stoops  v. 
Smith,  100  Mass.  63. 

Swindling.  —  A  statute  provided  that  who- 
ever, by  the  means  of  three-c«xrrf  monte,  or  by 
any  other  device  or  sleight  of  hand  whatever, 
by  use  of  cards  or  instruments  of  like  charac- 
ter, obtained  money  or  property  from  another, 
should  be  guilty  of  swindling.  In  State  v. 
Gray,  29  Minn.  145,  the  court  said:  "  The  in- 
dictment charges  but  one  offense.  The  crime 
consists  not  in  the  playing  of  a  game,  or  the 
practising  of  sleight  of  hand,  but  in  obtaining 
the  property  of  another  by  the  means  named. 
But  one  such  offense  is  alleged.  The  evidence 
was  sufficient  to  charge  both  defendants  as  prin- 
cipals in  the  commission  of  the  offense.  It 
appears  that  the  cards  used  were  not  ordinary 
playing  cards,  but  were  cards  of  about  the 
same  size,  all  black,  excepting  that  one  card 
had  a  figure  imprinted  on  it.  Such  cards  are 
'cards  or  instruments  of  like  character'  with- 
in the  meaning  of  the  statute."  See  Cheap, 
and  experiences  there  given. 

1.  For  definitions  and  examples,  see  the 
titles  Contributory  Negligence;  Negli- 
gence; and  see  such  specific  titles  as  Carriers 
of  Goods;  Crossings;  Inns  and  Innkeepers; 
Street  Railways,  etc. 


2.  Ker  v.  People,  no  111.  627.  In  this  case 
the  court  was  construing  a  statute  against  em- 
bezzlement, prohibiting  an  employee  from  tak- 
ing property  under  his  care.  The  court  further 
said  that  "  possession"  in  this  connection  "  has 
perhaps  a  slightly  different  and  broader  mean- 
ing than  the  word  care."  See  also  the  title 
Embezzlement. 

Care  and  Management.  (See  also  Manage- 
ment.)— The  ownership  and  right  to  use  a  pump 
were  submitted  to  arbitration.  The  arbitra- 
tor was  also  to  decide  as  to  who  was  to  have 
the  care  and  management  of  it.  It  was  held 
that  the  words  "care  and  management," 
authorized  the  arbitrator  to  award  by  whom 
the  pump  should  be  repaired.  Boodle 
Davies,  3  Ad.  &  El.  200,  30  E.  C.  L.  73. 

Servants  in  Care  of  the  Premises.  —  See  Somer- 
set v.  Hundred  of  Mere,  4  B.  &  C.  167,  10  E.  C. 
L.  303. 

Seduction.  —  A  statute  provided  for  the  pun- 
ishment of  one  who  defiled  a  female  committed 
to  his  care  by  her  parents.  In  State  v.  Buffing- 
ton,  20  Kan.  599,  a  brother-in-law  who  prom- 
ised her  mother  to  take  care  of  his  sister-in- 
law,  while  walking  with  others,  was  held  within 
the  statute.    See  also  the  title  Seduction. 

Promise  to  Support  and  Take  Care  of  a  Person.  — 
A  husband  made  certain  bequests  to  his  wife, 
among  others  certain  lands  to  dispose  of  at  her 
death  to  any  person  she  might  think  best  to 
live  with  her  and  take  care  of  her.  The  court 
said  that  care  in  this  connection  meant  not 
only  attentions,  but  money,  maintenance,  and 
all  the  necessaries  of  life.  Christv  v.  Pulliam, 
17  111.  61.  See  also  Bull  v.  McCre'a,  8  B.  Mon. 
Ky.)  422,  for  the  construction  of  a  contract  to 
support  and  take  care  of;  and  see  the  titles 
Advancements,  vol.  1,  p.  760;  Consideration; 
Contracts;  Deeds;  Gifts;  Mortgages;  Wills. 

Care  of  Agent  or  Express  Company.  (See  also 
the  titles  Carriers  of  Goods;  Express  Com- 
panies.)—  A  receipt,  given  by  a  railway  com- 
pany for  goods  to  be  transported  to  a  con- 
signee at  a  point  beyond  the  terminus  of  its 
line,  contained  the  words,  "Care  R.  R.  agt., 
Callahan."  This  was  held  an  ambiguity 
which  could  be  explained  by  parol;  and  if  it 
appeared  that  the  words  meant  that  the  goods 
were  to  be  delivered  to  the  agent  of  another 
road  at  Callahan,  and  that  the  first  company 
was  bound  only  for  such  delivery,  it  was  held 
that  there  would  be  no  liability  upon  the  first 
company  beyond  that  point.  Savannah,  etc., 
R.  Co.  v.  Collins,  77  Ga.  376. 

A  consignee  delivered  to  a  railroad  company 
certain  goods  marked  as  follows:  "  John  L. 
Page,  Winnebago,  goods  by  R.  R.,  rare  of 
American  Express  Co."  It  was  held  that  the 
words,  "  Care  of  American  Express  Co.," 
appearing  on  the  goods  alone,  and  not  being 
mentioned  in  the  receipt  given  by  the  com- 
pany, indicated  merely  that  if  the  consignor 
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CAREFUL. —  Sec  note  I. 

CARELESS  —  CARELESSNESS.    (See  also  the  title  NEGLIGENCE.)  —  See 

note  2. 

CARGO.  (See  also  the  titles  Abandonment  and  Total  Loss  (in  Marine 

INS!  RANCE),  vol.  I,  p.  4;  CHARTER  PARTY;  MARINE  INSURANCE;  SALES; 
Smrs  and  Shipping.)  —  A  cargo  of  a  vessel  is  the  lading  of  a  vessel,  the 
merchandise  or  wares  contained  and  conveyed  in  the  vessel.3     The  term 


could  not  be  found  they  might  be  delivered 
into  the  care  of  the  express  company.  Chi- 
cago, etc.,  R.  Co.  v.  Merrill,  48  111.  425. 

A,  Care  of  B.  —  Where  a  package  is  delivered 
to  an  express  company,  directed  to  "  A,  cnreoi 
B,"  a  delivery  to  B  at  the  proper  place  dis- 
charges the  company's  liability.  Ela  v.  Ameri- 
can Merchants'  Union  Express  Co.,  29  Wis. 
611. 

1.  Careful  Scrutiny.  —  In  Coffman  v.  Hedrick, 
32  W.  Va.  132,  the  court  said  :  "  It  is,  however, 
assigned  as  error  in  this  cause,  that  the  court 
below  corrected  the  second  instruction  asked 
for  by  the  contestants  by  striking  out  the  words 
'  jealous  eye,'  and  inserting'  careful  scrutiny;' 
but  the  words  taken  in  connection  with  the 
language  used  in  the  instruction  are  so  nearly 
synonymous  that  either  expression  might  have 
been  used  without  creating  a  different  impres- 
sion on  the  minds  of  the  jury.  I  do  not  there- 
fore regard  the  correction  as  material.  See 
Cheatham  v.  Hatcher,  30  Gratt.  (Va.)  56,  sixth 
point  of  syllabus." 

2.  Steele  v.  Central  R.  Co.,  43  Iowa  109; 
Blodgett  v.  Syracuse,  36  Barb.  (N.  Y.)  531 ; 
Eichorn      Missouri,  etc.,  R.  Co.,  130  Mo.  575. 

Recklessness  and  Carelessness.  (See  also  Reck- 
lessness.)—  For  an  example  of  the  use  of 
"  recklessness  "  as  synonymous  with  care- 
lessness in  an  instruction,  see  Eddy  v.  Pow- 
ell, 4  U.  S.  App.  263. 

Libel  and  Slander  —  Carelessness.  —  Where  a 
railroad  company,  in  a  list  of  discharged  em- 
ployees, states  that  a  conductor  was  discharged 
for  carelessness,  the  language  used  must  be 
deemed  to  mean  that  he  was  careless  in  his 
■business  and  employment  as  conductor,  and 
•was  careless  and  unworthy  of  employment  at 
the  date  of  publication.  Missouri  Pac.  R.  Co. 
v.  Richmond,  73  Tex.  568,  38  Am.  &  Eng.  R. 
Cas.  241. 

Careless  Driving.  —  See  the  titles  Law  of  the 
Road;  Master  and  Servant;  Municipal 
Corporations;  Negligence. 

3.  The  Governor  Cushman,  1  Abb.  (U.  S.) 
17,  1  Biss.  (U.  S.)  493. 

Owner's  Property  —  Freight.  —  In  construing  a 
bill  of  sale  of  a  cargo  by  owners  of  the  vessel, 
the  court  said:  "  The  bill  of  sale  undoubtedly 
gave  the  latter  [i.  e.,  the  purchasers]  a  right  to 
take  10  their  own  use  whatever  articles  did  or 
should  constitute  the  homeward  cargo  of  the 
ship  Henry,  when  she  should  return  from  the 
voyage  in  which  she  was  then  engaged;  that 
is,  such  lading  as  she  should  have  which,  in- 
dependently of  the  bill  of  sale,  would  have 
been  the  property  of  the  owners  of  the  vessel; 
a  sense  latterly  and  not  incorrectly  given  to 
the  term  cargo,  as  exclusive  of  any  other  lad- 
ing, or  goods  taken  on  freight."  Ilsley  v. 
Stubbs,  9  Mass.  68. 

But  in  Bayard  v.  Massachusetts  F.  &  M.  Ins. 


Co.,  4  Mason  (U.  S.)  264,  it  is  said  that  cargo, 
in  a  policy  of  insurance  on  the  cargo,  freight, 
and  profits,  means  "  not  the  property  on  board 
exclusively  belonging  to  the  shipowner,  but 
all  the  property  constituting  the  ship's  lading, 
all  the  property  on  which  freight  and  profits 
were  to  accrue." 

Dunnage  and  Ballast.  —  In  a  policy  of  insur- 
ance on  a  ship,  a  warranty  "  not  to  load  more 
than  her  registered  tonnage  "  with  either  or  all 
of  certain  articles,  including  coal,  applies  only 
to  articles  laden  as  cargo,  and  is  not  broken  by 
taking  on  board  a  quantity  of  coal  for  dun- 
nage, when  no  more  than  reasonably  neces- 
sary. The  court  said:  "  It  was  argued  by  the 
learned  counsel  for  the  defendants  that  an  in- 
surance on  cargo  would  have  covered  the  coal 
in  question.  But  we  are  by  no  means  sure 
that  such  would  be  the  construction  of  such  a 
policy.  *  *  *  But  if  the  word  cargo,  in 
the  description  of  the  subject-matter  insured, 
could  be  held  to  include  merchandise  shipped 
as  ballast  or  for  dunnage,  it  would  only  be 
upon  the  rule  of  liberal  construction  by  which 
the  general  terms  of  a  policy  are  interpreted, 
but  which  is  never  applied  to  a  clause  of  war- 
ranty." Thwing  v.  Great  Western  Ins.  Co., 
103  Mass.  407. 

"  Outfits  "  —  Whaling  Voyage.  —  In  Paddock 
v.  Franklin  Ins.  Co.,  11  Pick.  (Mass.)  230,  it 
was  held  that  oil  and  other  articles  which  are 
the  ordinary  products  of  a  whaling  voyage, 
and  the  procuring  of  which  constitutes  its  di- 
rect object,  were  undoubtedly  included  under 
the  term  cargo  and  covered  by  a  policy  on 
cargo,  but  it  was  doubted  whether  the  outfits, 
such  as  provisions,  whaling  gear,  etc.,  were. 

So,  in  Macy  v.  Whaling  Ins.  Co.,  9  Met. 
(Mass.)  366,  the  court  said:  ''  A  question  has 
also  been  started,  and  may  be  necessary  to  be 
settled,  whether  the  word  cargo  includes  within 
its  meaning  the  outfits  as  well  as  the  catch- 
ings.  *  *  *  The  word  cargo  is  not  of  such 
common  occurrence  in  English  policies  of  in- 
surance as  with  us.  They  use  in  lieu  thereof 
the  words  '  goods  and  merchandise.'  But 
cargo  is  a  word  of  large  import,  and  means 
the  lading  of  the  ship,  of  whatever  it  consists; 
and  we  see  not,  in  principle,  why  it  may  not 
cover  the  outfits,  which  are  goods  of  value,  as 
well  as  the  '  catchings,'  which  is  the  technical 
word  that  includes  the  blubber  taken  on  board, 
the  oil,  and  the  casks.  But  whether  it  should 
be  so  applied  is  not  free  from  doubt,  because 
the  word  '  outfits  '  is  so  generally  used  to  ex- 
press the  outward  lading;  from  which  it  may 
be  reasonably  inferred  that  the  word  cargo  is 
limited  by  the  parties  to  the  catchings  of  the 
ship.  But  on  this  point  we  do  not  now  feel 
called  upon  to  express  an  opinion."  And  see 
Wolcott  v.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  433, 
set  out  infra. 
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"cargo,"  unless  there  is  something  in 
cation,  means  the  entire  load  of  the  si 

1.  Contract  of  Sale.  (See  also  the  title  Sales.) — 
In  Borrowman  v.  Drayton,  2  Exch.  Div.  19,  it 
was  held  that  one  who  contracted  for  a  cargo 
of  from  twenty-five  hundred  to  three  thousand 
barrels  of  petroleum  was  not  obliged  to  accept 
them  when  delivered  as  a  portion  of  three 
thousand  three  hundred  barrels  shipped  on 
the  same  vessel.  Mellish,  L.  J.,  said:  "  We 
think  that  effect  must  be  given  to  the  term 
cargo,  as  distinguished  from  the  specified  quan- 
tity, as,  if  the  parties  had  intended  otherwise, 
it  would  have  been  enough  to  specify  the 
quantity  without  introducing  the  term  cargo 
at  all.  Now,  generally  speaking,  the  term 
cargo,  unless  there  is  something  in  the  con- 
text to  give  it  a  different  signification,  means 
the  entire  load  of  the  ship  which  carries  it, 
and  it  may  fairly  be  assumed  that  when  one 
man  undertakes  to  sell  and  another  to  buy  a 
cargo,  the  subject  matter  of  the  contract  is  to 
be  the  entire  load  of  the  ship." 

In  giving  a  similar  decision  in  Kreuger  v. 
Blanck,  L.  R.  5  Exch.  183,  Cleasby,  B.,  said: 
"  What  then  does  the  word  cargo  mean?  It 
means  the  cargo  of  the  ship,  that  is,  what  is 
put  on  board  the  ship,  or  what  the  ship  carries. 
If  I  were  myself  of  a  different  opinion,  I 
would  not  be  guided  by  the  meaning  given  in 
the  dictionaries;  but  I  find  in  Webster's  Dic- 
tionary cargo  defined  as  '  the  lading  or  freight 
of  a  ship;  the  goods,  merchandise,  or  what- 
ever is  conveyed  in  a  ship  or  other  merchant- 
vessel;'  and  Richardson  gives  its  meaning  as 
'  the  freight  or  lading  of  a  ship.'  The  ques- 
tion as  to  the  meaning  of  the  same  word  arose 
also  in  the  case  of  Sargent  v.  Reed,  2  Stra.  1228, 
to  which  my  lord  has  referred.  *  *  *  It  was 
there  argued  that  the  word  was  uncertain  and 
might  mean  only  a  small  parcel  of  goods  on 
board,  but  the  court  said  that  '  the  word  cargo 
as  referred  to  a  ship,  was  very  intelligible,  and 
must  mean  the  whole  loading.'  *  *  *  Here, 
however,  on  my  own  reading  of  the  word,  and 
upon  authority,  I  think  it  means  the  whole 
cargo. 

The  purchaser  of  a  "  cargo  of  about  nine 
thousand  bushels  "  is  not  bound  to  accept  less 
in  part  performance  of  the  contract.  The 
court  said:  "A  cargo  is  the  lading  of  a  ship 
or  other  vessel,  the  bulk  or  dimensions  of 
which  is  to  be  ascertained  from  the  capacity 
of  the  ship  or  vessel;  and  where  the  name  of 
the  ship  or  vessel  is  in  the  contract,  her  ca- 
pacity for  carrying  or  the  bulk  of  her  cargo 
need  not  be  stated,  for  the  word  cargo  em- 
braces all  that  the  vessel  is  capable  of  carry- 
ing. *  *  *  Neither  less  nor  more  than  a 
'cargo  of  barley'  could  be  tendered  as  per- 
formance by  the  vendors.  Nor  were  the 
vendees  bound  to  accept  a  cargo  of  less  than 
about  nine  thousand  bushels.  A  vessel  with 
capacity  to  carry  ten  thousand  bushels, 
freighted  with  only  five  thousand  bushels, 
would  not  have  been  a  cargo  within  the  mean- 
ing of  the  contract.  *  *  *  A  contract  to  sell 
a  cargo  or  '  boat  load  '  does  not  admit  of  the 
delivery  of  less  than  a  cargo  or  boat  load,  irre- 
spective of  any  quantity  which  constitutes  its 
bulk."  Flanagan  v.  Demarest,  3  Robt.  (N. 
Y.)  182. 


ie  context  to  give  it  a  different  signifi- 
p  which  carries  it.1 

And,  on  the  other  hand,  the  buyer  of  a  cargo, 
the  quantity  being  mentioned,  is  bound  to  take 
the  cargo,  whatever  its  quantity,  unless  the 
contrary  is  very  plainly  shown.  Levi  v.  Berk, 
2  Times  Rep.  898;  Stroud's  Jud.  Diet. 

Insurance.  —  Where,  however,  the  question 
is  on  a  policy  of  insurance,  cargo  does  not 
necessarily  mean  the  whole  loading.  Hough- 
ton v.  Gilbart,  7  C.  &  P.  701,  32  E.  C.  L.  696. 

So  it  is  admissible  to  show  by  extrinsic  evi- 
dence that  the  term  cargo,  as  used  in  a  policy 
of  insurance,  means  not  the  whole  cargo,  but 
an  undivided  share  or  interest  in  it.  Catlett 
v.  Pacific  Ins.  Co.,  1  Wend.  (N.  Y.)  576. 

And  in  Colonial  Ins.  Co.  v.  Adelaide  Marine 
Ins.  Co.,  L.  R.  12  App.  134,  56  L.  T.  N.  S.  175, 
35  W.  R.  638,  it  was  held  that  where  a  con- 
tract of  insurance  related  to  a  wheat  cargo 
"  now  on  board  or  to  be  shipped  in  the  D.  of 
S.,  '  the  risk  commenced  as  soon  as  any  por- 
tion thereof  was  on  board.  Lord  Bramwell 
said:  "Cargo  is  a  word  with  different  mean- 
ings. It  may  mean  one  thing  in  a  charter- 
party,  another  in  a  policy,  another  in  a 
contract  of  sale. "  In  the  opinion  of  their  lord- 
ships, it  was  said:  "Cargo  is  a  word  suscepti- 
ble of  different  meanings,  and  must  be  inter- 
preted with  reference  to  the  context.  The 
sellers  were  to  supply  a  cargo  of  wheat  free  on 
board  the  Duke  of  Sutherland  at  Timaru,  and 
the  defendants  agreed,  as  a  cover  to  the  plain- 
tiffs, to  insure,  at  and  from  Timaru,  a  wheat 
cargo  then  on  board,  or  to  be  shipped  in  the 
Duke  of  Sutherland.  Their  lordships  interpret 
the  meaning  of  the  words  '  wheat  cargo,'  or 
'cargo  of  wheat  to  be  shipped  on  board,'  to  be 
such  a  quantity  of  wheat  to  be  shipped  at 
Timaru  as  the  ship  could  properly  carry;  and 
as  the  defendants'  contract  was  to  insure  a 
wheat  cargo  then  '  on  board  or  to  be  shipped 
in  the  Duke  of  Sutherland,'  etc.,  the  insurance 
must  be  construed  in  the  same  manner  as  if  it 
had  been  on  thirteen  thousand  bags  of  wheat 
to  be  shipped,  etc.,  at  and  from  Timaru.  The 
risk,  therefore,  in  their  lordships'  opinion, 
commenced  as  soon  as  any  portion  of  the 
wheat  was  on  board." 

Full  and  Complete  Cargo.  —  By  a  charter-party 
a  ship  was  described  to  be  of  the  burden  of 
two  hundred  and  sixty-one  tons,  and  the 
freighter  covenanted  to  load  a  full  and  com- 
plete cargo.  It  was  held  that  the  loading  of 
goods  equal  in  number  of  tons  to  the  tonnage 
described  in  the  charter-party  was  not  a  per- 
formance of  the  covenant;  but  that  the 
freighter  was  bound  to  put  on  board  as  much 
goods  as  the  ship  was  capable  of  carrying  with 
safety.  Bayley,  J.,  said:  "The  defendant 
then  covenants  that  he  will  load  on  board  a 
full  and  complete  cargo,  which  must  be  taken 
to  mean  such  a  cargo  as  the  ship  could  safely 
carry."    Hunter  v.  Fry,  2  B.  &  Aid.  421. 

Same  —  Packing.  —  In  a  contract  to  load  "  a 
full  and  complete  cargo  of  sugar  and  mo- 
lasses "  it  may  be  shown  that  this  means  a  full 
and  complete  cargo  of  sugar  and  molasses 
packed  in  the  ordinary  way  in  which  sugar 
and  molasses  are  packed  to  be  carried;  in  this 
case,  according  to  a  custom,  Jby  loading  the 
sugar  in  hogsheads  and  the  molasses  in 
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Goods  Stowed  on  Deck  — Stock.  —  A  policy  of  insurance  on  the  cargo  of  a  ship 
will  not  generally  cover  goods  which  are  stowed  on  deck,  or  live  stock.1 

CARICATURE.  —See  the  title  Libel  and  Slander. 

CARLISLE  TABLES.  —  See  the  title  Mortality  Tables. 

CARNAL  KNOWLEDGE.  (See  also  the  titles  ADULTERY,  vol.  I,  p.  750; 
[NCEST;  Rape;  Seduction.  And  see  Encyc.  of  Pl.  and  Pr.,  titles 
Adultery ;  Incest;  Rape.)  —  From  very  early  times,  in  the  law,  as  in 
common  speech,  the  meaning  of  the  words  "carnal  knowledge"  of  a-woman 
by  .1  man  has  been  sexual  bodily  connection;  and  these  words  without  more 
have  been  used  in  that  sense  by  writers  of  the  highest  authority  on  criminal 
law  when  undertaking  to  give  a  full  and  precise  definition  of  the  crime  of 
rape,  the  highest  crime  of  this  character.2  They  are  equivalent  to  "  sexual 
intercourse."  3 


puncheons.  Cuthebert  v.  Cummings,  10  Exch. 
S09,  11  Exch.  405.  In  this  case  Coleridge,  J., 
said  :  "  We  think  that  the  custom  does  nothing 
more  than  explain  the  meaning  of  the  term 
'  full  and  complete  cargo.'  "  See  generally 
the  title  Usages  and  Customs. 

Where  a  practice  prevailed  of  compressing 
bales  of  cotton-wool  by  machinery,  to  improve 
their  stowage,  the  furnishing  of  a  cargo  of 
cotton-wool  in  uncompressed  bales,  as  they 
came  from  the  grower,  was  held  not  to  be  a 
compliance  with  a  contract  to  load  a  "  full  and 
complete  cargo."  Benson  v.  Schneider,  7 
Taunt.  272,  2  E.  C.  L.  272,  1  Moore  21,  Holt 
416,  3  E.  C.  L.  167. 

Same  —  About.  —  For  construction  of  contract 
to  load  a  "  full  and  complete  cargo,  say  about 
eleven  hundred  tons,"  see  About,  vol.  1,  p.  197. 

Profit  on  Cargo,  in  a  policy  of  insurance, 
means  the  improved  value  of  the  cargo  when 
it  has  been  landed  at  its  destined  point.  Hal- 
head  v.  Young,  6  El.  &  Bl.  324,  88  E.  C.  L.  324. 
See  also  Profit. 

1.  Allegre  v.  Maryland  Ins.  Co.,  2  Gill  &  J. 
(Md.)  136. 

Stock  and  Provender.  —  In  Wolcott  v.  Eagle 
Ins.  Co.,  4  Pick.  (Mass.)  433,  6  Wheel.  Am.  C. 
L.  200,  it  was  held  that  mules  on  deck,  and 
their  provender,  were  not  protected  by  a  policy 
of  insurance  as  cargo.  The  court  said :  "  But 
this  food  for  the  cattle  was  not  laden  on  board 
as  merchandise;  and  the  circumstance  that 
some  of  it  might  remain  to  be  sold  at  the  end 
of  the  voyage  does  not  make  it  cargo,  any 
more  than  the  remnants  of  fishing  lines,  har- 
poons, etc.,  in  the  whale-fishery  would  make 
the  outfits  to  become  cargo  within  the  common 
meaning  and  understanding  of  merchants  and 
underwriters.  Then  it  is  to  be  considered 
whether  mules  can  be  viewed  as  cargo. 
According  to  Postlethwaite,  cargo  signifies 
'  all  the  merchandises  and  effects  which  are 
laden  on  board  a  ship,  exclusive  of  the 
soldiers,  crew,  rigging,  ammunition,  provis- 
ions, guns,  etc.,  though  all  these  things  load 
it  sometimes  more  than  the  merchandises.' 
In  that  enlarged  sense  the  mules  might  be 
considered  as  cargo,  and  there  should  seem 
to  be  no  distinction  whether  they  were  on 
or  under  deck.  But  the  word  has  a  much 
more  limited  meaning  in  this  contract.  The 
mules  on  deck  would  not  be  protected  as  cargo. 
because  they  would  be  exposed  to  greater  risk, 
if  there  were  nootherobjection.  *  *  *  But 
there  is  another  objection,  applicable  both  to 


the  mules  on  deck  and  to  those  under  deck, 
which  is,  that  they  are  the  subjects  of  partic- 
ular insurance,  and  are  not  included  under 
the  general  word  cargo  or  '  goods.'  *  *  * 
There  were,  however,  ten  doubloons  on  board, 
which  we  think  may  be  considered  as  within 
the  word  cargo.  *  *  *  There  is  no  evi- 
dence that  this  money  was  intended  par- 
ticularly for  expenses  of  the  captain,  and 
not  as  cargo  to  be  laid  out  at  the  port  of 
discharge;  as  dollars  carried  to  India  are  to 
be  invested  for  the  use  of  the  owners.  *  *  * 
In  the  enlarged  sense,  it  [viz.,  the  word 
'  freight  ']  would  apply  to  live  stock  as  well 
as  to  merchandise,  on  deck  as  well  as  under 
deck,  and  is  coextensive  with  the  word  cargo 
in  the  enlarged  sense  of  that  word." 

When  Stock  Included.  —  The  word  cargo,  in 
an  order  for  insurance,  does  not,  ordinarily, 
cover  live  stock;  but  if  live  stock  constitutes 
the  only  article  of  exportation  from  the  port 
from  which  the  vessel  carrying  the  insured 
property  is  to  sail,  to  the  port  to  which  she  is 
destined;  or  if,  according  to  the  mercantile 
usage  of  the  place  of  effecting  the  insurance, 
the  word  cargo  is  understood  to  cover  live 
stock,  then  an  insurance  under  that  general 
denomination  will  cover  live  stock.  Aliegre 
v.  Maryland  Ins.  Co.,  2  Gill  &  J.  (Md.)  136. 
See  also  Chesapeake  Ins.  Co.  v.  Allegre,  2 
Gill  &  J.  (Md.)  164. 

Convicts  are  not  to  be  considered  as  cargo  in 
estimating  average.  Quart,  as  to  slaves. 
Brown  v.  Stapyleton,  4  Binp.  122,  13  E.  C.  L.  369. 

Goods  Not  on  Board.  —  The  word  cargo  means 
ex  vi  termini  goods  on  board  of  a  vessel.  Sea- 
mans  Loring,  1  Mason  (U.  S.)  142.  In  this 
case  it  was  held  that  a  policy  upon  a  cargo 
could  not  attach  until  the  goods  were  actually 
on  board. 

2.  Com.  v.  Squires,  97  Mass.  61. 

3.  Noble  v.  State,  22  Ohio  St.  545;  Burk  v. 
State,  8  Tex.  App.  342. 

Penetration  without  Emission  will  constitute 
carnal  knowledge.  Com.  v.  Hussey,i57  Mass. 
415;  Comstock  v.  State,  14  Neb.  205;  Noble  v. 
State,  22  Ohio  St.  545.  See  also  Osgood  v. 
State,  64  Wis.  474;  and  see  the  title  Rape. 

"Commit  Adultery  does  not  merely  imply, 
but  expresses,  carnal  knotcledge,  for  that  is  its 
very  meaning.  Having  carnal  knotcledge  is 
but  a  euphemism  of  it."  Helfrich  v.  Com  33, 
Pa.  St.  71. 

Abuse  and  Carnally  Enow  a  Child.  —  See  Abuse, 

vol.  1,  p.  222;  and  see  the  title  Rape. 
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CARPENTER.  —  A  carpenter  is  one  who  works  in  timber ;  a  framer  and 
builder  of  houses.1 

CARRIAGE.  (See  also  Car  ;  Cart  ;  Coach  ;  Vehicle  ;  Wagon.  And 
see  the  titles  Law  of  the  Road;  Turnpike  Companies.)  —  That  which 
carries,  especially  on  wheels ;  a  vehicle.  This  is  a  general  term  for  a  coach, 
chariot,  chaise,  gig,  sulky,  or  other  vehicle  on  wheels,  —  as,  a  cannon  carriage 
on  trucks ;  a  block  carriage  for  mortars  ;  a  truck  carriage.  Appropriately  the 
word  is  applied  to  a  coach,  and  carts  or  wagons  are  rarely  if  ever  called 
carriages.2    It  is  understood  to  refer  to  vehicles  for  the  conveyance  of  persons 


1.  Fox  v.  Rucker,  30  Ga.  525,  in  which  case 
it  was  held  that  as  a  plasterer  was  neither  a 
mason  nor  a  carpenter,  he  was  not  entitled  to 
the  lien  given  by  statute  for  work  and  mate- 
rials furnished  by  masons  and  carpenters. 
See  also  the  title  Mechanics'  Liens. 

Policy  of  Insurance  —  Carpenter's  Risk.  —  A 
policy  contained  a  list  of  specially  hazardous 
risks,  which  included  the  term  carpenters  in 
the  same  enumeration  with  "  barns,"  "  sta- 
bles," "  breweries,"  etc.  It  was  held  that  by 
the  term  carpenters  the  use  of  the  insured 
premises  for  the  purpose  of  carrying  on  therein 
the  work  or  business  of  a  carpenter,  or  con- 
verting them  into  a  carpenter  shop,  was  for- 
bidden, that  the  policy  had  no  reference  or 
application  to  the  erection  by  carpenters  of  an 
adjacent  building,  and  that  the  company  could 
not  show  by  expert  testimony  that  the  term 
carpenters  was  generally  understood  to  refer 
to  the  employment  and  work  of  carpenters  in 
erecting  or  adding  to  the  buildings  insured. 
Washington  F.  Ins.  Co.  v.  Davison,  30  Md.  91. 
See  also  the  title  Fire  Insurance. 

In  Alkan  v.  New  Hampshire  Ins.  Co.,  53 
Wis.  143,  it  is  said-  "  A  carpenter's  risk  is 
understood  to  be  the  extraordinary  risk  conse- 
quent upon  making  repairs  in  the  insured 
building." 

2.  Cream  City  R.  Co.  v.  Chicago,  etc.,  R. 
Co.,  63  Wis.  98,  21  Am.  &  Eng.  R.  Cas.  70. 

Bicycle  —  Furious  Driving1.  (See  also  the  title 
Bicycles,  vol.  4,  p.  16;  and  see  Vehicle.)  — 
Within  an  English  statute  providing  that  if 
any  person  driving  any  sort  of  carriage  shall 
drive  the  same  furiously,  so  as  to  endanger 
the  life  or  limb  of  any  passenger,  he  shall  be 
liable  to  a  penalty,  it  was  held  that  a  bicycle 
was  a  carriage.  The  court,  by  Mellor,  J., 
said:  "  I  am  of  opinion  that  the  decision  of 
the  magistrates  was  right.  The  words  of  the 
section  are:  '  If  any  person  riding  any  horse 
or  beast,  or  driving  any  sort  of  carriage,  shall 
ride  or  drive  the  same  furiously,  so  as  to  en- 
danger the  life  or  limb  of  anv  passenger.' 
The  expressions  used  are  as  wide  as  possible. 
It  may  be  that  bicycles  were  unknown  at  the 
time  when  the  act  passed,  but  the  legislature 
clearly  desired  to  prohibit  the  use  of  any  sort 
of  carriage  in  a  manner  dangerous  to  the  life 
or  limb  of  any  passenger.  The  question  is 
whether  a  bicycle  is  a  carriage  within  the 
meaning  of  the  act.  I  think  the  word  carriage 
is  large  enough  to  include  a  machine  such  as 
a  bicycle,  which  carries  the  person  who  gets 
upon  it,  and  I  think  that  such  person  may  be 
said  to  'drive'  it.  He  guides  as  well  as  pro- 
pels it,  and  may  be  said  to  drive  it,  as  an  engine 
driver  is  said  to  drive  an  engineT  The  furious 
driving  of  a  bicycle  is  clearly  within  the  mis- 
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chief  of  the  section,  and  seems  to  me  to  be 
within  the  meaning  of  the  words,  giving  them 
a  reasonable  construction."  Taylor  v.  Good- 
win, 27  W.  R.  489,  4  Q.  B.  Div.  228. 

Same  —  Law  of  the  Road.  —  In  State  v.  Col- 
lins, 16  R.  I.  371,  a  bicycle  was  held  a  car- 
riage within  a  statute  requiring  every  person 
traveling  with  any  carriage  to  turn  to  the  right 
on  meeting  another  person.  The  court  cited 
Taylor  v.  Goodwin,  4  Q.  B.  Div.  228,  set  out 
supra,  in  support  of  its  decision.  See  also 
Holland  Bartch,  120  Ind.  46;  Mercer  v. 
Corbin,  117  Ind.  450;  and  see  the  title  Law  of 
the  Road. 

Same  —  Toll  Act. —  But  where  a  private  turn- 
pike act  imposed  a  toll  "  for  every  carriage,  of 
whatever  description  and  for  whatever  pur- 
pose, which  should  be  drawn  or  impelled  or  set 
or  kept  in  motion  by  steam  or  any  other  power 
or  agency  than  being  drawn  by  any  horse  or 
horses,  or  other  beast  or  beasts  of  draught," 
it  was  held  that  a  bicycle  was  not  included, 
and  that  those  words  applied  only  to  carriages 
of  a  heavy  description  which  both  wear  the 
road  and  are  impelled  by  some  mechanical 
power.  Williams  v.  Ellis,  5  Q.  B.  Div.  175, 
49  L.  J.  M.  C.  47,  28  W.  R.  416,  44  J.  P.  394, 
distinguishing  Taylor  v.  Goodwin,  4  Q.  B.  Div. 
228.  In  Geiger  v.  Perkiomen,  etc.,  Turn- 
pike Road  Co.,  167  Pa.  St.  582,  however,  a 
bicycle  was  held  to  be  subject  to  tolls  as  a 
two-wheel  carriage.  See  also  the  title  Turn- 
pike Companies. 

Railroad  Cars.  —  A  railroad  car  has  been  held 
a  carriage,  within  the  meaning  of  a  statute  au- 
thorizing a  city  to  adopt  ordinances  to  prevent 
the  encumbering  of  streets  with  cars,  car- 
riages, wagons,  etc.  Duluth  v.  Mallett,  43 
Minn.  204. 

Street  Car.  —  In  Cream  City  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  63  Wis.  93,  53  Am.  Rep. 
267,  21  Am.  &  Eng.  R.  Cas.  70,  it  was  held 
that  the  term  carriage,  in  a  bill  of  lading,  did 
not  include  a  street  railway  car.  The  court 
said:  "  In  construing  contracts  limiting  the 
liability  of  common  carriers,  the  provisions  of 
the  contract  are  not  to  be  construed  liberally 
in  favor  of  the  carriers.  Black  v.  Goodrich 
Transp.  Co.,  55  Wis.  322,  and  cases  cited  in 
brief  of  the  respondent.  Under  this  rule  we 
are  clearly  of  the  opinion  that  the  word  car- 
riage, as  used  in  said  bill  of  lading,  when  con- 
sidered in  connection  with  the  other  things 
from  which  exemption  from  liability  is  sought 
by  the  carrier,  cannot,  except  by  the  most  en- 
larged construction,  be  held  to  include  a  street 
railroad  car.  The  carriers  in  this  same  bill  of 
lading  call  this  thing,  which  is  said  to  be  a 
carriage  within  the  ordinary  meaning  of  that 
word,  a  '  street  railroad  car  on  wheels.'  They 
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do  not  designate  it  as  a  railroad  carriage,  but 
.1  '  car.'  To  the  ordinary  mind,  in  this  coun- 
li  v  .it  lc.ist,  the  word  carriage  alone  does  not 
convey  the  idea  of  a  railroad  car,  or  of  a  street 
railroad  car,  nor  does  it  even  convey  the  idea 
of  a  wheeled  vehicle  used  for  the  transporta- 
tion of  merchandise  or  products  used  in  ordi- 
nary business.  *  *  *  Johnson,  in  his 
Dictionary,  dating  back  one  hundred  and 
thirty  years,  defines  the  word  carriage  as  '  a 
vehicle;  '  '  that  in  which  any  thing  is  carried.' 
In  later  years  Worcester  defines  it  as  '  any 
vehicle  on  wheels;  especially  a  vehicle  of 
pleasure,  or  for  the  conveyance  of  passengers.' 
Webster,  as  '  that  which  carries  or  conveys  on 
wheels;  a  vehicle  especially  for  pleasure  or  for 
passengers, '  sometimes  for  burdens ;  as,  a  close 
carriage,  a  gun  carriage.'  In  the  Imperial 
Dictionary,  which  is  the  latest  authority,  car- 
riage is  defined  as  '  that  which  carries,  espe- 
cially on  wheels;  a  vehicle;  this  is  a  general 
term  for  a  coach,  chariot,  chaise,  gig,  sulky, 
or  other  vehicle  on  wheels;  as  a  cannon  car- 
riage  on  trucks,  a  block  carriage  for  mortars, 
and  a  truck  carriage.  Appropriately  the  word 
is  applied  to  a  coach,  and  carts  or  wagons  are 
rarely  or  never  called  carriages.'  If  the 
definition  given  by  Johnson  was  the  true 
definition  of  the  word  in  his  time,  it  will  be 
seen  by  a  reference  to  the  definition  in  the 
Imperial  Dictionary  that  its  common  and 
ordinary  meaning  has  been  restricted  to  those 
vehicles  which  are  used  for  the  carriage  of 
persons,  such  as  a  coach,  etc.,  and  does  not 
include  those  wheeled  vehicles  which  are  used 
for  the  carriage  of  burdens  only,  such  as 
wagons  or  carts,  and  most  clearly  does  not 
include  railroad  cars,  which  can  be  used  only 
on  roads  properly  constructed  for  their  use. 
Neither  Webster,  Worcester,  nor  the  Imperial 
Dictionary  mentions  railroad  cars  as  coming 
within  the  common  and  ordinary  meaning  of 
the  word  carriage." 

But  in  Isaacs  v.  Third  Ave.  R.  Co.,  47  N. 
Y.  122,  it  was  held  that  the  conductor  of  a 
street  railroad  car  was  not  a  driver  of  a  car- 
riage within  the  meaning  of  a  New  York  stat- 
ute which  made  the  owners  of  carriages  run- 
ning upon  highways  for  the  conveyance  of 
passengers  liable  for  all  injuries  and  damages 
done  by  a  driver  while  driving  such  carriage. 

Same  —  Law  of  the  Road.  —  A  statute  requir- 
ing carriages  when  meeting  in  the  highway  to 
turn  to  the  right  has  no  application  to  the 
meeting  of  street  railway  cars  with  common 
vehicles  in  the  streets  of  a  city.  Hegan  v. 
Eighth  Ave.  R.  Co.,  15  N.  Y.  380. 

Same  —  Toll  Acts.  —  So  where  a  statute  pro- 
vided for  toll  to  be  paid  for  every  carriage, 
wagon,  and  other  wheeled  vehicle  of  whatever 
description,  it  was  held  that  the  act  did  not 
apply  to  street  cars.  Monongahela  Bridge 
Co.  v.  Pittsburgh,  etc.,  R.  Co.,  114  Pa.  St.  478. 

Pleasure  Carriage  —  Toll  Act.  (See  also  Turn- 
mkk  Companies.)  —  In  Pardee  v.  Blanchard, 
19  Johns.  (N.  Y.)  442,  it  was  held  that  a  light 
one-horse  wagon  with  a  frame  box  and  chair- 
seat  with  wooden  springs,  in  which  were  two 
passengers,  a  trunk,  a  box,  and  a  bag  of  oats, 
was  not  a  chair  or  pleasure  carriage  within 
the  meaning  of  a  toll  act. 

Same  —  Necessaries.  —  In  Eskridge  v.  Dit- 
mars,  51  Ala.  254,  it  was  held  that  a  pleasure 


carriage  sold  to  the  husband  was  not  a  proper 
charge  against  the  wife's  statutory  separate 
estate,  a  carriage  not  falling  within  the  term 
"  necessaries."  See  also  the  titles  Husband 
and  Wife;  Separate  Property  of  Married- 
Women;  and  see  Necessaries. 

Stages  —  Tolls  —  Pleasure  Carriage.  —  (See  also- 
STAGE.)  —  "A  pleasure  carriage  is  one  for 
the  more  easy,  convenient,  and  comfortable 
transportation  of  persons."  Middlesex  Turn- 
pike Co.  v.  Wentworth,  9  Conn.  374.  In  this 
case  it  was  held  that  a  four-wheeled  carriage, 
drawn  by  two  horses ;  constructed  like  a  stage- 
coach, except  that  the  sides  were  not  swelled 
or  paneled,  and  the  body  was  connected  with 
the  axle-trees  by  curved  bars  and  chains  and 
was  not  as  much  elevated  from  the  ground  as- 
the  body  of  a  stage-coach  ordinarily  is;  used 
for  the  transportation  of  the  United  States- 
mail  and  of  passengers  with  their  luggage, 
and  passing  regularly  twice  a  week  a  distance- 
of  twenty-six  miles  and  back  —  was  a  "  pleas- 
ure carriage  "  and  "  stage  "  within  the  mean- 
ing of  a  charter. 

A  vehicle  on  four  wheels,  drawn  by  four 
horses,  constructed  and  used  like  the  com- 
mon stage-coach,  is  a  four-wheeled  pleasure 
carriage.  Talcott  Mountain  Turnpike  Co. 
v.  Marshall,  11  Conn.  185.  In  this  case  the 
court  said:  "  The  private  individual  keeps  his- 
coach  to  be  used  by  himself,  his  family  or 
friends,  as  his  business  may  require  or  his 
pleasure  dictate.  Its  principal  use  consists  in. 
the  conveyance  of  persons;  for  that  purpose  it- 
is  built,  and  to  that  object  it  is  mainly  devoted.. 
It  is  not  the  less  a  '  pleasure  carriage  '  because 
it  carries  the  baggage  of  the  owner  when  on  a. 
journey;  nor  does  it  lose  its  distinctive  char- 
acteristic when  the  business  pursuits  of  its 
owner  require  its  use.  It  is  equally  a  pleas- 
ure carriage  whether  he  rides  in  it  for  health,, 
amusement,  recreation,  or  business,  and  with 
or  without  luggage.  The  object  for  which  it 
was  built,  and  the  use  to  which  it  is  ordinarily- 
applied,  give  to  it  the  character  of  a  pleasure 
carriage  or  the  reverse.  If  it  is  constructed 
for  the  more  easy  and  convenient  transporta- 
tion of  the  person  of  the  owner,  and  is  em- 
ployed with  reference  to  this  original  design,, 
it  is  obviously  a  pleasure  carriage,  although  it 
may  never  be  used  solely  for  the  purposes  of 
pleasure  and  amusement.  *  *  *  We  can- 
not doubt,  therefore,  that  a  private  coach, 
built  and  used  for  the  conveyance  of  persons, 
is  a  pleasure  carriage,  although  in  its  actual 
use  pleasure  may  be  neither  designed  nor- 
realized.  A  stage-coach  is  a  carriage  built 
and  designed  to  accommodate  persons  who> 
wish  to  pass  from  place  to  place.  It  is  offered 
to  them  as  a  cheap,  easy,  and  convenient  mode 
of  traveling.  *  *  *  It  is  also  true,  a  stage  or 
stage-coach  is  a  carriage  which  runs  regularly 
from  one  place  to  another,  in  which  respect  it 
differs  from  a  private  coach.  This,  however,, 
cannot  make  it  the  less  a  pleasure  carriage.. 
The  same  may  be  said  of  the  coach  of  an  indi- 
vidual, which  may  be,  and  sometimes  is,  em- 
ployed regularly  in  conveying  its  owner  from, 
his  place  of  residence  to  his  place  of  business, 
and  back  again,  in  different  towns.  The  uni- 
formity of  the  employment  in  running  from 
place  to  place  cannot  constitute  it  a  pleasure 
carriage,  nor  deprive  it  of  that  character  if 
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rather  than  for  the  transportation  of  property.1 

CARRIERS. —  See  the  titles  CARRIERS  OF  GOODS;   CARRIERS  OF  LlVE 

Stock;  Carriers  of  Passengers;  Common  Carriers;  Electric  Rail- 
ways; Elevators;  Express  Companies;  Railroads;  Sleeping  Car 
Companies;  Street  Railways;  Ships  and  Shipping.  As  to  carriers  of 
mails,  see  the  title  Postal  Laws  ;  and  see  Mail. 


without  such  use  it  is  entitled  to  that  appella- 
tion. Without  impropriety,  therefore,  it  may 
be  said  that  stage-coaches  are  pleasure  car- 
riages used  by  the  public.  The  coach  of  the 
private  gentleman  and  the  coach  of  the  stage 
proprietor  are  alike  built  to  accommodate  per- 
sons only;  and  to  that  purpose  are  appropri- 
ated. *  *  *  No  inquiry  can  or  ought  to  be 
made,  in  either  case,  whether,  on  the  occasion 
when  it  is  used,  business  or  pleasure  has  led 
to  its  use,  or  whether  the  traveler  has  luggage 
or  is  without  any,  or  whether  he  receives 
pleasure  or  suffers  pain  from  the  journey. 
The  carriage  in  which  he  rides  is  still  one 
designed  to  convey  his  person,  and  is  appro- 
priated to  that  object,  is  built  for  his  more 
comfortable  conveyance,  and  used  with  refer- 
ence to  that  design." 

A  clause  imposing  tolls  upon  "  coaches, 
chariots,  and  other  four-wheeled  pleasure  car- 
riages "  includes  stage-coaches  used  for  the 
conveyance  of  the  mail  or  of  passengers. 
Cincinnati,  etc.,  Turnpike  Co.  v.  Neil,  9  Ohio 
11.  Lane,  C.  J.,  in  his  dissenting  opinion, 
said:  "  A  stage-coach  is  a  vehicle  sui  generis, 
but  used  for  business,  and  in  no  sense  a 
1  pleasure  carriage,'  notwithstanding  its  am- 
bitious name." 

In  a  statute  imposing  the  payment  of  a  toll 
"  for  each  coach,  chariot,  phaeton,  or  other 
four-wheel  spring  carriage,"  the  latter  words 
do  not  qualify  the  former  so  that  no  coach 
is  chargeable  unless  it  is  also  a  spring 
carriage,  but  any  species  of  carriage  known  as 
a  "  coach  "  is  chargeable.  Housatonic  River 
Turnpike  Corp.  v.  Frink,  15  Pick.  (Mass.)  443. 

Same  —  A  One-horse  Wagon  with  a  spring  seat 
and  paneled  sides,  used  only  for  the  carriage 
of  persons,  is  a  "  pleasure  carriage."  Moss 
v.  Moore,  18  Johns.  (N.  Y.)  128. 

Carriages  Belonging  to  a  Circus  and  used  for 
carrying  the  band  and  other  performers  in  a 
parade  through  the  town  are  not  carriages 
"  used  solely  for  the  conveyance  of  any  goods 
or  burden  in  the  course  of  trade."  Speak  v. 
Powell,  L.  R.  9  Exch.  25. 

1.  Cream  City  R.  Co.  v.  Chicago,  etc.,  R. 
Co.,  63  Wis.  98,  21  Am.  &  Eng.  R.  Cas.  70. 

Conveyance  of  Persons.  —  In  a  proceeding  of 
a  criminal  nature,  it  was  held  that  a  vehicle 
described  as  "  a  certain  wagon,  drawn  by  four 
horses,  and  used  in  the  transportation  of  prop- 
erty and  for  transferring  goods  of  grocers  and 
merchants,"  could  not  be  considered  as  a  car- 
riage, hackney  coach,  omnibus,  or  dray.  The 
court  said :  "  It  is  described  as  '  a  certain  wagon, 
drawn  by  four  horses,  and  used  in  the  transpor- 


tation of  property,'  and  '  used  tor  transferring 
goods  of  grocers  and  merchants.'  Now,  this 
description  will  not  apply  to  either  of  the  four 
kinds  of  vehicles  named.  No  one  would  con- 
sider that  as  denning  either  a  hackney  coach,  a 
carriage,  an  omnibus,  or  a  dray.  Yet  these  are 
the  only  vehicles  named.  These  terms  each 
refer  to  some  particular,  specific  kind  of  vehi- 
cle, and  none  of  them  like  the  one  described. 
The  most  general  term  of  the  four  is  carriage;' 
and  yet  this  is  understood  to  refer  to  vehicles  for 
the  conveyance  of  persons  rather  than  for  the 
transportation  of  property.  The  term  '  wagon  ' 
is  itself  far  more  of  a  generic  term  than  either 
of  these  four.  It  might,  indeed,  without  any- 
great  impropriety,  be  held  to  include  them  all. 
But  it  also  includes  many  other  kinds  of  vehi- 
cles."   Snyder  v.  North  Lawrence,  8  Kan.  84. 

Cart.  (See  also  Cart.)  —  "  Other  such  car- 
riage," in  a  statute  requiring  the  owner  of  a 
"  wagon,  cart,  or  other  such  carriage  "  to  have 
his  name  painted  thereon,  are  words  referring 
to  vehicles  ejusdem  generis  with  what  has  gone 
before,  viz.,  with  a  wagon,  and  were  held  not 
to  apply  to  a  light  spring  cart  with  two  wheels, 
used  by  the  owner  in  his  business  as  an  agri- 
cultural-implement maker,  in  which  he  fre- 
quently carried  agricultural  implements  to 
market,  and  drove  his  family  about  from 
place  to  place.  Danby  v.  Hunter,  5  Q.  B. 
Div.  20. 

Sled.  —  But  in  Conway  v.  Jefferson,  46  N. 
H.  521,  it  was  held,  under  a  statute  which  pro- 
vided for  the  recovery  of  damages  against  a 
town  for  injuries  done  to  any  one's  person 
"or  to  his  team  or  carriage  "  by  the  insuffi- 
ciency of  a  highway,  that  the  plaintiff  might 
recover  for  injuries  to  his  sled  and  load  of 
coal  thereon;  the  court  said:  "  But  upon  ex- 
amining chapter  57  of  the  Revised  Statutes, 
and  considering  all  its  provisions,  we  have  no- 
doubt  that  the  legislature  intended  to  include 
in  the  term  '  team  '  in  the  first  section  the 
animal  or  animals  that  drew  or  carried  the 
load,  whether  one  or  many,  or  that  were 
driven  over  the  highway,  whether  in  harness 
or  otherwise;  and  by  the  term  carriage  they 
intended  to  include  whatever  carried  the  load, 
whether  upon  wheels  or  runners,  and  also  that 
which  was  carried,  whether  on  wheels  or  run- 
ners, or  on  horseback.  I  have  looked  in  vain 
for  legal  authorities  on  the  use  and  construc- 
tion of  these  words.  But  the  dictionary,  the 
only  authority  I  have  found,  justifies,  I  think, 
the  construction  I  have  given  them.  See  Web- 
ster's Dictionary,  Unabridged,  edition  of  1865, 
titles  '  Team  '  and  Carriage." 
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By  H.  Dent  Minor. 
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IV.  Discrimination  as  to  Facilities,  177. 
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9.  Remote  and  Speculative  Damages,  392. 

a.  Rule  in  Hadley  v.  Baxcndale t  392. 
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d.  future  Advantages  Dependent  upon  Contingencies,  398. 
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4.  At  What  Time  Lien  Attaches,  404. 

5.  Delivery  and  Payment  as  Concurrent  Acts,  405. 

6.  Failure  or  Refusal  of  Consignee  to  Receive,  405. 
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XXI.  Liability  for  Deviation,  422 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  CARRIERS,  3  Encyc.  of  Pleading  ani> 
Practice,  p.  812. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work  :  ACT  OF  GOD,  vol.  1,  p.  584;  BAGGAGE,  vol.  3,. 
p.  528 ;  BILLS  OF  LADING,  vol.  4,  p.  507  ;  CARRLERS  OF  LIVE  STOCK', 
post;  CARRIERS  OF  PASSENGERS,  post;  COMMON  CARRIERS; 
CONNECTING  CARRIERS;  CONTRACTS  OF  AFFREIGHTMENT 
AND  CHARTER  PARTIES;  DEMURRAGE;  EXPRESS  COMPA- 
NIES ;  INTERSTATE  COMMERCE;  RAILROADS;  SALES; 
SHIPS  AND  SHIPPING;  STOPPAGE  IN  TRANSITU;  SUB- 
ROGATION;  TICKETS  AND  FARES;  WAREHOUSEMAN. 

I.  DEFINITION.  —  A  carrier  of  goods  is  a  common  carrier  1  whose  duties  and 
obligations,  so  far  as  the  term  is  used  in  this  connection,  are  confined  to  the 
transportation  of  goods,  wares,  and  merchandise.  Speaking  generally,  the 
term  includes  all  common  carriers  except  carriers  of  passengers  and  carriers  of 
live  stock.2 

II.  Duty  to  Receive  and  Carry  —  1.  Extent  and  Character  of  Duty  —  a.  Gen- 
erally—  Nature  of  Goods  —  Payment  of  Charges.  —  It  is  the  duty  of  every  common 

1.  See  the  title  Common  Carrikrs.  The  only  essential  difference  is  that  carriers 

2.  The  Duties  and  Liabilities  of  Carriers  of  of  live  stock  are  relieved  from  liability  for 
Goods  and  of  carriers  of  live  stock  are  prac-  such  losses  as  result  from  the  inherent  nature  of 
tically  the  same  and  are  discussed  in  this  the  property  carried,  and  that  difference  is  con- 
article  without  any  distinction  being  noted.  sidered  in  the  article  Carriers  of  Live  Stock. 
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Character  of  Duty. 


carrier  to  receive  for  carriage  and  to  carry  the  goods  of  any  person  tendered  to 
it  for  transportation,  provided  they  are  such  as  it  holds  itself  out  as  willing  to 
carry  and  the  party  tendering  them  offers  to  pay  its  proper  charges.1 

Must  Be  Good  Cause  for  Refusal  —  Discrimination.  —  Such  a  duty  is  one  attached  to 
every  person  or  corporation  who  becomes  a  common  carrier;  and,  under  it,  no 
carrier  can  refuse  to  accept  the  goods  of  any  customer  except  for  just  cause, 
nor  can  any  carrier  afford  to  one  shipper  facilities  not  granted  to  another  under 
the  same  circumstances.2 

Effect  of  Regulations.  —  A  carrier  cannot  avoid  this  duty  by  adopting  pretended 
"regulations."  In  all  cases  where  any  rule  or  regulation  is  relied  on  as  a 
defense  to  an  action  for  refusal  to  receive  or  carry,  it  must  appear  that  such 
regulation  is  not  unreasonable  and  that  it  was  adopted  in  good  faith  for  the 
proper  protection  of  the  carrier's  interests.3 


1.  Duty  to  Receive  and  Carry  —  General  Rule 

—  England.  —  Garton  v.  Bristol,  etc.,  R.  Co.,  I 
B.  &  S.  112,  101  E.  C.  L.  112,  7  Jur.  N.  S. 
1234,  9  W.  R.  734;  Jackson  v.  Rogers,  2  Show. 
327;  Crouch  v.  Great  Northern  R.  Co.,  11  Exch. 
742,  34  Eng.  L.  &  Eq.  573;  Crouch  v.  London, 
etc.,  R.  Co.,  14  C.  B.  255,  78  E.  C.  L.  255; 
Morton  v.  Tibbett,  15  Q.  B.  428,  69  E.  C.  L. 
428;  Lane  v.  Cotton,  12  Mod.  472;  Oxlade  v. 
North  Eastern  R.  Co.,  15  C.  B.  N.  S.  680,  109 
E.  C.  L.  680. 

Canada.  —  Thomas  -'.  North  Staffordshire 
R.  Co.,  3  Ry.  &  C.  T.  Cas.  1;  Greene  v. 
St.  John,  etc.,  R.  Co.,  22  New  Bruns.  252. 

United  States.  —  Southern  Express  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  5  Myers  Fed.  Dec, 
§  1511;  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  (U.  S.)  344. 

Illinois.  — Peoria,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  109  111.  135,  50  Am.  Rep.  605, 
18  Am.  &  Eng.  R.  Cas.  506. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Flana- 
gan, 113  Ind.  488,  3  Am.  St.  Rep.  674,  32  Am. 
&  Eng.  R.  Cas.  532. 

Iowa. — Cobb  v.  Illinois  Cent.  R.  Co.,  38 
Iowa  601. 

Mississippi.  —  Southern  Express  Co.  v. 
Moon,  39  Miss.  822. 

New  Jersey.  —  Messenger  v.  Pennsylvania 
R.  Co.,  37  N.  J.  L.  531,  18  Am.  Rep.  754. 

New  York.  —  Fish  v.  Clark,  2  Lans.  (N.  Y.) 
176. 

North  Carolina.  —  Harrell  v.  Owens,  1  Dev. 

&  B.  L.  (N.  Car.)  273;  v.  Jackson,  1 

Hayvv.  (N.  Car.)  14. 

South  Carolina.  — Avinger  7'.  South  Carolina 
R.  Co.,  29  S.  Car.  265,  13  Am.  St.  Rep.  716, 
35  Am.  &  Eng.  R.  Cas.  519. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Nelson,  1  Coldw.  (Tenn.)  272. 

Wisconsin.  —  Doty  v.  Strong,  1  Pin.  (Wis.) 
313,  40  Am.  Dec.  773. 

See  also  Merriam  v.  Hartford,  etc.,  R.  Co., 
20  Conn.  354,  52  Am.  Dec.  344;  Atlanta,  etc., 
R.  Co.  v.  Holcombe,  76  Ga.  590. 

In  this  respect  there  is  no  difference  between 
the  liability  of  a  common  carrier  whose  busi- 
ness is  entirely  within  the  country  and  that  of 
one  who  transports  goods  to  a  point  outside 
the  country.  Crouch  v.  London,  etc.,  R.  Co., 
14  C.  B.  255,  78  E.  C.  L.  255,  25  Eng.  L.  & 
Eq.  287. 

In  Chicago,  etc.,  R.  Co.  v.  Suffern,  129  111. 
274,  the  defendant  company  refused  to  trans- 
port over  its  line  the  coal  of  a  mining  com- 
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pany  because  such  company  insisted  on  ship- 
ping a  part  of  its  product  over  the  line  of  an- 
other company.  It  was  held  that  this  would 
constitute  no  ground  for  refusal  to  carry,  and 
that  the  company  was  liable  for  a  breach  of  its 
duty. 

Exemplary  Damages  are  recoverable  against  a 
carrier  for  wrongfully  refusing  to  carry  freight 
properly  tendered.  Avinger  v.  South  Carolina 
R.  Co.,  29  S.  Car.  265,  13  Am.  St.  Rep.  716, 
35  Am.  &  Eng.  R.  Cas.  519. 

There  Must  Be  Proof  of  Actual  Tender  to  Car- 
rier. —  There  can  be  no  action  sustained 
against  a  carrier  for  refusal  or  failure  to  carry 
unless  the  proof  shows  clearly  that  there  was 
an  actual  tender  to  the  carrier,  which  it  re- 
fused. Northwestern  Fuel  Co.  v.  Burlington, 
etc.,  R.  Co..  20  Fed.  Rep.  712.  See  New  Eng- 
land Mfg.  Co.  v.  Starin,  60  Conn.  369.  See 
also  infra,  this  title,  Duty  to  Have  and  to  Fur- 
nish Facilities  for  Transportation . 

2.  No  Discrimination.  —  McDuffee  v.  Port- 
land, etc.,  R.  Co.,  52  N.  H.  430,  13  Am.  Rep. 
72,  2  Am.  Ry.  Rep.  261;  Great  Western  R. 
Co.  v.  Burns,  60  111.  284,  12  Am.  Ry.  Rep. 
309.  See  infra,  this  title,  Discri?nination  as  to 
Facilities. 

3.  Cannot  Evade  Duty  by  "  Regulations."  — 

Southern  Express  Co.  v.  Moon,  39  Miss.  822 
(cannot  exact  shipper's  consent  to  unreason- 
able contract  by  refusing  to  ship  unless  he 
assents);  Garton  v.  Bristol,  etc.,  R.  Co.,  1  B. 
&  S.  112,  101  E.  C.  L.  112,  7  Jur.  N.  S.  1234, 
30  L.  J.  Q.  B.  273. 

A  regulation  of  a  railroad  company  own- 
ing a  dock,  that  it  will  not  receive  coal  from 
vessels  landing  at  the  dock  unless  the  owners 
will  employ  persons  in  moving  it  designated 
by  the  company,  and  at  wages  fixed  by  it, 
which  are  at  the  ordinary  price,  is  unreason- 
able, and  will  not  be  enforced.  Three  Hun- 
dred, etc.,  Tons  of  Coal,  14  Blatchf.  (U.  S.) 
453- 

A  regulation  of  an  express  company,  pro- 
hibiting its  agents  from  receiving  money  for 
transportation  except  on  the  same  day  of  and 
prior  to  the  arrival  and  departure  of  trains  go- 
ing to  the  point  of  destination,  has  been  held 
to  be  a  violation  of  the  A'orth  Carolina  statute, 
$5  1964  of  the  Code,  providing  that  agents  of 
all  public  carriers  must  accept  for  transporta- 
tion all  goods  tendered  them  at  a  regular 
depot,  etc.,  and  therefore  void.  Alsop  v. 
Southern  Express  Co.,  104  N.  Car.  278.  Com- 
pare Lane  v.  Cotton,  1  Ld.  Raym.  646. 
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CARRIERS  OF  GOODS. 


Character  of  Duty. 


How  the  Duty  Arises  —  Speoial  Contract  Unnecessary.  —  The  duty  of  a  common  carrier 
to  accept  for  transportation  all  goods  properly  tendered  is  one  imposed  by 
law  and  arising  out  of  the  relation  the  carrier  sustains  to  the  public;  and  it  is 
not  necessary,  in  an  action  against  a  carrier  for  a  refusal  to  carry  such  goods, 
to  allege  or  prove  any  special  contract  to  carry.1 

Consideration  —  Delivery  — -Acceptance.  —  A  mere  delivery  of  goods  to  the  carrier 
with  instructions  to  ship  them,  and  the  carrier's  acceptance  of  them,  are  a  suffi- 
cient consideration  for  the  undertaking  to  carry  them  safely.2 

Transportation  within  Reasonable  Time.  —  The  duty  of  carriers  embraces  not  only 
the  duty  to  transport  goods  accepted  by  them,  but  to  do  so  promptly  and 
within  a  reasonable  time;3  if  there  is  any  unreasonable  delay,  the  carrier 
remains  liable  as  insurer  for  the  safety  of  the  goods  and  is  also  responsible  for 
whatever  damages  may  result  to  the  shipper  as  a  proximate  consequence  of  the 
delay.4 

Carriage  for  Current  Price.  —  In  England,  it  is  the  settled  rule  of  the  common  law 
that  one  who  holds  himself  out  as  a  general  carrier  is  bound  to  take  employ- 
ment at  the  current  price ;  but  this  rule  does  not  apply  in  the  United  States, 
except  as  to  carriers  having  a  particular  route  between  fixed  termini.5 

Refusal  or  Failure  to  Carry  —  Proximate  Cause. —  In  this  class  of  cases,  as  in  others, 
the  plaintiff  must  show  that  the  wrongful  refusal  or  failure  of  the  carrier  to 
transport  his  goods  was  the  proximate  cause  of  the  loss  complained  of.6  But 
it  is  not  essential  that  he  show  such  refusal  to  have  been  the  sole  cause  of  his 
loss;  if  it  was  the  prime  and  proximate  cause  of  the  loss,  he  is  entitled  to 
recover  although  other  causes  may  have  operated  in  producing  the  loss.T 

b.  Goods  Offered  by  Connecting  Lines.  —  The  duty  of  a  carrier  to 
accept  for  carriage  and  to  carry  all  goods  properly  tendered  is  not  confined 
to  goods  tendered  by  individuals  or  private  shippers,  but  extends  to  those 
offered  by  connecting  carriers.    A  railroad  company  doing  business  as  a  com- 


1.  Special  Contract  to  Carry  Need  Not  be  Shown. 

—  Doty  v.  Strong,  I  Pin.  (Wis.)  313,  40  Am. 
Dec.  773;  Adams  Express  Co.  v.  Nock,  2  Duv. 
■(Ky.)  562,  87  Am.  Dec.  510.  See  Fleming  v. 
Mills,  5  Mich.  420. 

The  plaintiff  need  not  allege  or  prove  the 
point  to  which  he  intended  sending  his  goods; 
it  is  sufficient  to  show  a  proper  tender  of  them. 
Central,  etc.,  R.  Co.  v  Morris,  68  Tex.  49. 

Mere  Delivery  and  Acceptance  Imply  Contract  to 
Carry.  — As  a  common  carrier  has  no  right  to 
receive  goods  except  for  transportation,  a  re- 
ceipt for  goods  in  the  ordinary  form  implies 
an  agreement  to  transport  them  to  their  desti- 
nation if  it  is  on  the  carrier's  line.  Landes  v. 
Pacific  R.  Co.,  50  Mo.  346,  3  Am.  Ry.  Rep. 
288. 

2.  Delivery  a  Sufficient  Consideration  for  Un- 
dertaking to  Carry.  —  McCauley  v.  Davidson, 
10  Minn.  418. 

3.  Must  Forward  Promptly.  —  Rankin  v.  Pa- 
cific R.  Co.,  55  Mo.  167;  Stedman  v.  Western 
Transp.  Co.,  48  Barb.  (N.  Y.)  97;  Pennsylvania 
Co.  v.  Clark,  2  Ind.  App.  146. 

Where  the  contract  for  the  transportation  of 
goods  is  silent  with  reference  to  the  time  of 
shipment,  the  law  imports  into  it  an  obliga- 
tion to  ship  within  a  reasonable  time  after  the 
goods  have  been  delivered  for  that  purpose; 
and  this  element  becomes  a  substantial  pro- 
vision of  the  contract,  as  much  as  if  it  had 
been  expressly  written  in  it,  and  its  effect  can- 
not be  changed,  altered,  or  modified  by  parol. 
Pennsylvania  Co.  v.  Clark,  2  Ind.  App.  146. 

In  North  Carolina  the  reasonable  time  in 
•which  goods  are  to  be  forwarded  by  railroad 


companies  is  fixed  at  five  days.  See  infra, 
this  title,  Liability  for  Delay — Statutes  Requir- 
ing Prompt  Forwarding  0/  Freight, 

4.  See  infra,  this  title,  Liability  for  Delay. 
Clarke  v.  Needles,  25  Pa.  St.  338;  Moses  v. 
Boston,  etc.,  R.  Co.,  24  N.  H.  71,  55  Am.  Dec. 
222.    See  also  the  title  Common  Carriers. 

5.  Duty  to  Carry  for  Current  Price.  —  See  Gor- 
don v.  Hutchinson,  1  W.  &  S.  (Pa.)  285,  37 
Am.  Dec.  464. 

In  Angell  on  Carriers,  §  126,  the  author 
says:  "  And  it  has  been  considered  in  this 
country  that  the  rule  of  the  common  law  that 
a  person  who  holds  himself  out  as  a  common 
carrier  is  obligated  to  take  employment  at  the 
current  price  will  not  apply,  unless  the  carrier 
has  a  particular  route  between  certain  fixed 
termini;  and  that,  although  in  England  the 
duty  of  the  carrier  to  carry  at  request  upon  a 
particular  route  is  the  criterion  of  the  profes- 
sion, it  should  not  be  so  in  this  country." 
Quoted  with  approval  in  Pittsburgh,  etc.,  R.  Co. 
v.  Morton,  61  Ind.  539,  28  Am.  Rep.  682. 

6.  Proximate  Cause.  —  See  infra,  this  title, 
Liability  for  Delay. 

7.  What  Is  Proximate  Cause.  —  See  generally 
the  title  Negligence. 

In  an  action  against  a  carrier  for  refusing  to 
transport  grain  properly  stored  for  transporta- 
tion, the  plaintiff  may  show  that  because  of 
such  refusal  his  grain  became  heated  and  was 
spoiled,  notwithstanding  the  fact  that  such 
damage  may  have  resulted  from  something 
inherent  in  the  nature  of  the  grain  itself. 
Pittsburgh,  etc.,  R.  Co.  v.  Morton,  61  Ind.  539, 
28  Am.  Rep.  682. 
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Character  of  Duty. 


mon  carrier  has  no  right  to  refuse  to  deliver  to  or  receive  from  a  connecting 
line  the  cars  of  such  line,  either  loaded  or  empty,  or  freight  of  any  kind, 
which  is  ordinarily  transported  between  railroad  companies  according  to  the 
proper  and  usual  course  of  business;  and  it  is  no  excuse  for  the  action  of  a 
railroad  company,  in  so  refusing  cars  or  freight  properly  offered,  that  its  receiv- 
ing them  might  or  probably  would  involve  the  company  in  a  strike  or  boycott 
of  employees  then  existing  against  the  other  line.1 

Where  Breach  a  Continuing  One  —  Mandatory  Injunction.  —  And  when  a  company's 
breach  of  this  duty  is  a  continuing  one,  the  carrier  injured  thereby  is  entitled 
to  a  mandatory  injunction  to  compel  its  recognition  and  discharge  of  the  duty.2 

c.  Hauling  Cars  of  Other  Companies.  —  A  railroad  company,  being  the 
recipient  of  unusual  powers  and  privileges  from  the  state,  is  bound  to  a  corre- 
spondingly high  duty;  it  is  held  as  undertaking  to  carry  any  and  all  kinds  of 
freight,  and  must  be  regarded  as  a  quasi  public  highway.  It  cannot  refuse  to 
carry  freight  tendered  to  it,  save  in  exceptional  cases.3 

Cars  and  Engines  for  Other  Lines.  —  Thus  it  is  bound  to  haul  cars  of  other  lines 
either  with  or  without  freight,  and  also  to  haul  to  their  destination  cars  and 
engines  manufactured  for  other  lines  by  a  factory  on  its  road,  and  must  do  so 
for  a  reasonable  rate.4 

Inadequate  Eemedy  at  Law  —  Equity.  —  And  when  the  shipper's  remedy  at  law  is 
insufficient,  he  may  secure  a  recognition  and  enforcement  of  his  rights  in  a 
court  of  equity.5 


1.  Must  Accept  and  Carry  Freight  Offered  by 
Other  Companies.  —  Beers  v.  Wabash,  etc.,  R. 
Co.,  34  Fed.  Rep.  244,  35  Am.  &  Eng.  R.  Cas. 
646;  Chicago,  etc.,  R.  Co.  v.  Burlington,  etc., 
R.  Co.,  34  Fed.  Rep.  481,  35  Am.  &  Eng.  R. 
Cas.  650,  note;  and  see  the  title  Connecting 
Carriers. 

2.  Duty  Enforced  by  Mandatory  Injunction.  — 

Chicago,  etc.,  R.  Co.  v.  Burlington,  etc.,  R. 
Co.,  34  Fed.  Rep.  481,  35  Am.  &  Eng.  R.  Cas. 
650,  note.  See  also,  as  to  this  remedy,  Payne 
v.  Kansas,  etc.,  R.  Co.,  46  Fed.  Rep.  546,  47 
Am.  &  Eng.  R.  Cas.  235.  See  the  title  Con- 
necting Carriers. 

3.  Special  Duty  of  Railroad  Companies.  —  See 
Olcott  v.  Fond  du  Lac  County,  16  Wall.  (U. 
S.)  678;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  (U.  S.)  420;  Bradley  v.  New 
York,  etc.,  R.  Co.,  21  Conn.  294;  Burlington, 
etc.,  R.  Co.  v.  Spearman,  12  Iowa  117;  Central 
Military  Tract  R.  Co.  v.  Rockafellow,  17  111. 
541;  Worcester  v.  Western  R.  Corp.,  4  Met. 
(Mass.)  564;  Weir  v.  St.  Paul,  etc.,  R.  Co.,  18 
Minn.  155;  National  Docks  R.  Co.  v.  Central 
R.  Co.,  32  N.  J.  Eq.  755;  Messenger  v.  Penn- 
sylvania R.  Co.,  37  N.  J.  L.  531,  18  Am.  Rep. 
754;  Rogers  Locomotive,  etc.,  Works  v.  Erie 
R.  Co..  20  N.  J.  Eq.  379;  People  v.  New  York 
Cent.,  etc.,  R.  Co.,  28  Hun  (N.  Y.)  543,  9  Am. 
&  Eng.  R.  Cas.  3. 

4.  Duty  to  Haul  Engines  and  Cars  for  Another 
Line.  — Greene  v.  St.  John,  etc.,  R.  Co..  22  New 
Bruns.  252;  Rogers  Locomotive,  etc.,  Works  v. 
Erie  R.  Co.,  20  N.  J.  Eq.  379.  See  also  Atchi- 
son, etc.,  R.  Co.  v.  Denver,  etc.,  R.  Co.,  no  U. 
S.  667,  16  Am.  &  Eng.  R.  Cas.  57. 

A  railroad  company  engaged  in  the  trans- 
portation of  freights  for  hire  as  a  common  car- 
rier is  bound  to  transport  or  haul  upon  its  road 
the  cars  of  any  other  railroad  company  when 
requested  so  to  do,  and  will  hold  the  same  re- 
lation as  a  common  carrier  to  such  cars  that  it 
'does  to  ordinary  freight  received  by  it  for  trans- 
5  C.  of  L.— 11 


portation;  and  in  case  of  loss  will  be  held  to 
the  same  measure  and  character  of  liability  to 
the  owner  of  the  cars  so  received  for  transpor- 
tation as  would  attach  in  respect  to  any  other 
property.  Peoria,  etc.,  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  109  111.  135,  50  Am.  Rep.  605,  iS  Am. 
&  Eng.  R.  Cas.  506.  See  Peoria,  etc.,  R.  Co. 
v.  U.  S.  Rolling  Stock  Co.,  136  111.  643,  29 
Am.  St.  Rep.  348. 

Liability.  —  The  company,  being  bound  to 
haul  the  cars  of  other  companies,  is  held  to  be 
liable  as  a  common  carrier  for  their  safety. 
Mallory  v.  Tioga  R.  Co.,  39  Barb.  (N.  Y.)  488; 
New  Jersey  R.  Co.  v.  Pennsylvania  R.  Co., 
27  N.  J.  L.  100;  Vermont,  etc.,  R.  Co.  v.  Fitch- 
burg  R.  Co.,  14  Allen  (Mass.)  462,  92  Am.  Dec. 
785.    See  the  title  Common  Carriers. 

5.  Enforcement  in  Equity.  —  In  the  case  of 
Rogers  Locomotive,  etc.,  Works  v.  Erie  R. 
Co.,  20  N.  J.  Eq.  379,  the  plaintiffs  filed  their 
bill  in  equity,  showing  that  they  were  manu- 
facturers of  locomotive  engines,  and  charged  a 
combination  between  a  railroad  company  over 
whose  road  the  engines  must  be  shipped,  and 
certain  directors,  to  organize  an  express  com- 
pany to  do  all  the  business  of  shipping  over 
the  road,  with  reduced  liabilities,  whereby  the 
cost  of  shipping  locomotives  would  be  in- 
creased from  about  thirty-one  to  two  hundred 
and  fifty  dollars  each.  It  was  held  that  the 
plaintiffs  had  no  adequate  remedy  at  law,  and 
that  an  injunction  would  issue  to  restrain  the 
parties  from  doing  anything  to  prevent  carry- 
ing such  engines  as  ordinary  freight. 

In  Baltimore,  etc.,  R.  Co.  v.  Pennsylvania 
R.  Co.,  18  Am.  &  Eng.  R  Cas.  511,  note,  the 
B.  &  O.  Ry.  Company  sought  by  injunction  to 
restrain  the  Pennsylvania  Company  from  re- 
fusing to  receive  its  cars  at  reasonable  rates, 
alleging  that  the  defendant  company  was  un- 
der a  legal  duty  to  receive  and  transport  them. 
The  court  refused  a  preliminary  injunction, 
reserving  the  question  for  final  hearing  as 
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statutes.  -  In  a  number  of  the  states,  statutes  exist  which  require  railroad 
companies  to  receive  and  haul  the  cars  of  other  companies  properly  tendered 
them.1  Such  statutes  are  not  unconstitutional,'2  and  a  company  may  not 
refuse  to  receive  cars  as  required  by  them,  except  for  cause,  as  where  the  car 
offered  is  not  in  proper  repair  and  is  therefore  dangerous.3 

A  Railroad  Company  is  Entitled  to  Proper  Compensation  for  hauling  the  cars  of  Other 
companies  over  its  lines,  but  it  seems  that  where  the  cars  are  loaded  with  goods 
and  a  charge  is  made  for  the  transportation  of  the  goods,  the  company  is  not 
entitled  to  demand  payment  of  a  further  charge  for  hauling  the  cars.4 

2.  Duty  Enforceable  by  Mandamus.  —  Where  a  railroad  company  refuses  to 
discharge  its  duty  to  receive  and  carry  freight,  a  mandamus  may  issue,  at  the 
suit  of  the  state,  to  compel  a  discharge  of  such  duties.  Such  a  company, 
being  a  quasi  public  institution,  is  subject  to  especial  obligations,  and  it  is  no 
defense  to  an  application  for  such  a  writ  that  the  state  has  suffered  no  injury 
and  that  private  persons  have  an  adequate  remedy  by  suit  at  law.5 

Controversy  between  Defendant  and  Its  Employees  as  Defense.  —  Nor  will  the  mere  fact 

that  the  defendant  company  is,  at  the  time,  engaged  in  a  controversy  with 
its  employees,  concerning  an  increase  in  wages,  constitute  a  defense,  when  it 
does  not  appear  that  such  employees  have  committed  any  unlawful  act  or 
that  there  was  any  illegal  combination  to  compel  them  to  stop  working.6 

Usual  Remedy.  — -  But  the  usual  and  proper  remedy  of  an  individual  against 
a  railroad  company  or  other  carrier  for  a  refusal  to  transport  goods  for  him  is 
an  action  at  law  for  damages,  and  not  a  petition  for  mandamus,7  except  where 
it  can  be  shown  that  such  a  remedy  is  wholly  inefficient.8 

3.  What  Will  Excuse  Failure  or  Refusal  to  Carry  —  a.  Generally — Where  Goods 
Not  of  Character  Carrier  Transports.  —  The  duty  to  accept  for  carriage  and  to  carry 
goods  tendered  is  not  an  absolute  duty  on  the  part  of  a  carrier,  but  is  subject 


being  one  of  importance.  See  also  Butchers', 
etc.,  Stock-Yards  Co.  v.  Louisville,  etc.,  R.  Co., 
67  Fed.  Rep.  35,  31  U.  S.  App.  252. 

1.  See  Michigan  Cent.  R.  Co.  v.  Smithson, 
45  Mich.  212,  1  Am.  &  Eng.  R.  Cas.  101;  Texas, 
etc.,  R.  Co.  v.  Carlton,  60  Tex.  397,  15  Am. 
&  Eng.  R.  Cas.  350. 

2.  Statute  Compelling  Company  to  Haul  Cars  of 
Another,  Constitutional.  —  Rae  v.  Grand  Trunk 
R.  Co.,  14  Fed.  Rep.  401,  9  Am.  &  Eng.  R. 
Cas.  470. 

3.  Texas,  etc.,  R.  Co.  v.  Carlton,  60  Tex. 
397,  15  Am.  &  Eng.  R.  Cas.  350. 

4.  No  Extra  Charge.  —  Harrison  v.  Midland 
R.  Co.,  (1894)  5  R.  445,  68  L.  T.  268,  62  L.  J. 
Q.  B.  225. 

5.  Mandamus  to  Compel  Railroad  Company  to 
Receive  and  Carry  Freight.  —  People  v.  New 
York  Cent.,  etc.,  R.  Co.,  28  Hun  (N.  Y.)  543, 
3  Civ.  Pro.  Rep.  (N.  Y.)  11,  2  McCarthy  (N. 
Y-)  345.  9  Am.  &  Eng.  R.  Cas.  1.  In  this  case 
the  court,  by  Davis,  P..  J.,  said:  "  We  cannot 
bring  our  minds  to  entertain  a  doubt  that  a 
railroad  corporation  is  compellable  by  man- 
damus to  exercise  its  duties  as  a  carrier  of 
freight  and  passengers;  and  that  the  power  so 
to  compel  it  rests  equally  firmly  on  the  ground 
that  that  duty  is  a  public  trust  which,  having 
been  conferred  by  the  state  and  accepted  by 
the  corporation,  may  be  enforced  for  the  pub- 
lic benefit,  and  also  upon  the  contract  between 
the  corporation  and  the  state,  expressed  in  its 
charter  or  implied  by  the  acceptance  of  the 
franchise,  Abbott  v.  Johnstown,  etc.,  Horse 
R.  Co.,  80  N.  Y.  31,  36  Am.  Rep.  572;  and 
also  upon  the  ground  that  the  common  right 


of  all  the  people  to  travel  and  carry  upon  every 
public  highway  of  the  state  has  been  changed 
by  the  legislature,  for  adequate  reasons,  in 
this  special  instance,  into  a  corporate  fran- 
chise to  be  exercised  solely  by  a  corporate 
body  for  the  public  benefit,  to  the  exclusion  of 
all  other  persons,  whereby  it  has  become  the 
duty  of  the  state  to  see  to  it  that  the  franchise 
so  put  in  trust  be  faithfully  administered  by 
the  trustee."  See  also  Union  Pac.  R.  Co.  v. 
Hall,  91  U.  S.  343;  State  v.  Hartford,  etc.,  R. 
Co.,  29  Conn.  538;  Ex  p.  Atty.-Gen.,  17  New 
Bruns.  667;  Railroad  Com'rs  v.  Portland,  etc., 
R.  Co.,  63  Me.  269,  18  Am.  Rep.  208;  People 
v.  Colorado  Cent.  R.  Co.,  42  Fed.  Rep.  63S, 
45  Am.  &  Eng.  R.  Cas.  599. 

As  to  compelling  a  connecting  carrier  to  re- 
ceive and  carry  shipments  tendered  it  by  an- 
other line,  see  the  title  Connecting  Carriers. 

6.  People  v.  New  York  Cent.,  etc.,  R.  Co.,  28 
Hun  (N.  Y.)  543,  3  Civ.  Pro.  Rep.  (N.  Y.)  n, 
9  Am.  &  Eng.  R.  Cas.  1. 

7.  Usual  Remedy  and  Action  at  Law.  —  In  addi- 
tion to  the  cases  cited  in  the  two  preceding 
notes,  see  People  v.  New  York,  etc.,  R.  Co., 
22  Hun  (N.  Y.)  533;  People  v.  New  York,  etc., 
R.  Co.,  63  How.  Pr.  (N.  Y.  Supreme  Ct.)  2gi. 

8.  Equitable  Relief  when  Remedy  at  Law  Is 
Inefficient.  —  Thus  a  court  of  equity  may  com- 
pel a  carrier  to  furnish  proper  facilities  for 
loading  and  unloading  cattle;  the  fact  that 
such  relief  would  require  a  supervision  as  to 
details  will  not  preclude  its  being  granted. 
Butchers',  etc.,  Stock-Yards  Co.  v.  Louisville, 
etc.,  R.  Co.,  67  Fed.  Rep.  35,  31  U.  S.  App. 
252. 
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to  reasonable  limitations  and  conditions.  A  carrier  is  not  a  common  carrier 
as  to  every  character  of  goods,  but  only  as  to  such  as  he  professes  to  carry;  he 
may  therefore  refuse  to  accept  for  transportation  goods  of  a  character  which  it 
is  not  his  business  or  custom  to  earn-,  and  which  he  does  not  hold  himself  out 
as  willing  or  undertaking  to  earn-. 1 

Particular  Manner  of  Carriage  for  Certain  Goods.  —  And  he  may  profess  to  cam"  a 
certain  character  of  goods  only  in  a  certain  way.  and  may  refuse  to  earn.-  them 
under  any  other  conditions.* 

Beas:r.a':Ie  Kerala:::r.=  as  :d  Time.  Xature  c:  G::is.  ari  M:ie  ::"  Carriage  —  .  ; 
may.  within  reasonable  and  proper  limits,  fix  by  public  advertisement  or  pro- 
fession the  time  for  transportation,  the  character  of  articles  he  will  receive,  and 
the  kind  of  conveyances  to  be  used,  and  may  refuse  to  cam-  for  any  party 
declining  to  comply  with  such  conditions,  when  reasonable.3 


1.  Wher.  Goods  Kot  o:  Kind  Carrier  Accustomed 
to  Transport. — Johnson  z:  Midland  R.  Co..  4 
Exch.  367:  6  Railw.  Cas.  61.  1  Ry.  &  C.  T. 
Cas.  16:  Oxiade  r.  North  Eastern  R.  Co.,  15 
C.  B.  X.  S.  6S0.  109  E.  C.  L.  6S0. 

Gold  Coin.  —  The  case  of  Pnster  r.  Central 
Pac.  R.  Co..  70  Cal.  160,  59  Am.  Rep.  404.  27 
Am.  X  Eng.  R.  Cas.  246.  was  an  action  for  a 
refusal  by  a  railroad  company  to  carry  ninety- 
one  thousand  dollars  in  gold  coin  in  a  pas- 
senger train.  The  plaintiff,  a  county  treas- 
urer, on  his  way  to  Sacramento  with  money 
due  to  the  State  of  California,  insisted  on  his 
right  to  carry  the  specie  with  him,  though  not 
denying  the  company's  right  to  compensation 
therefor.  The  company  compelled  him  to 
deliver  it  to  the  express  company  with  which 
they  had  contracted  for  the  transportation  of 
all  specie  on  their  trains.  It  was  held  that 
the  plaintiff  could  not  recover;  that  neither  the 
common  law  nor  §  2169  of  Cal.  Code  com- 
pels a  carrier  to  accept  and  carry  all  goods 
that  may  be  offered,  but  only  such  goods  to 
and  from  such  places  as  he  has  publicly  pro- 
fessed to  carry  and  has  facilities  for.  In  this 
case  the  court  said:  "  A  common  carrier  of 
goods  is  not  under  obligation  to  accept 
and  carry  all  personal  property  that  may 
be  offered.  That  class  of  carriers  known  as 
*  transfer  companies.'  engaged  in  receiving 
and  transferring  the  baggage  of  passengers 
to  and  from  public  conveyances  by  land  and 
water,  are  under  no  obligation  to  accept  and 
carry  ordinary  merchandise.  A  parcel  de- 
livery express  company  need  not  receive  and 
deliver  hay.  lumber,  or  other  articles  too 
bulky,  heavy,  or  otherwise  inconvenient  to 
handle  and  transfer  by  its  usual  facilities. 
In  other  words,  the  duty  of  the  carrier  is  con- 
fined, as  is  provided  by  our  Code,  to  accepting 
and  carrying  property  of  a  kind  that  he  un- 
dertakes or  is  accustomed  to  carry." 

English  Act.  —  The  36th  section  of  the  Rail- 
way Clauses  Consolidation  Act  (S  &  9  Vict.,  c. 
20),  is  an  enabling  provision;  and  if  a  com- 
pany act  as  carriers  they  are  not  bound  to 
carry  all  kinds  of  goods  from  and  to  every 
station  on  the  line,  but  only  such  goods  to  and 
from  such  places  as  they  have  publicly  pro- 
fessed to  do  and  have  convenience  for.  John- 
son v.  Midland  R.  Co..  4  Exch.  367.  6  Railw. 
Cas.  61.  1  Ry.  &  C.  T.  Cas.  16.  The  court 
said:  "  A  person  may  profess  to  carry  a  par- 
ticular description  of  goods  only,  for  instance 
cattle  or  dry  goods,  in  which  case  he  could 


not  be  compelled  to  carry  any  other  kind  of 
goods:  or  he  may  limit  his  obligation  to  carry- 
ing from  one  place  to  another,  as  from  Man- 
chester to  London,  and  then  he  would  not  be 
bound  to  carry  to  or  from  intermediate  places. 
Still,  until  he  retracts,  every  individual  (pro- 
vided he  tenders  the  money  at  the  time  and 
there  is  room  in  the  conveyance!  has  a  right 
to  call  upon  him  to  receive  and  carry  gocds 
according  to  his  public  profession." 

2.  Certain  Methods  of  Carriage  for  Certain 
Goods.  —  See  Thomas  v.  North  Staffordshire 
R.  Co..  3  Ry.  &  C.  T.  Cas.  1.  21  Sol.  Jour. 
1S3;  Lake  Shore,  etc.,  R.  Co.  v.  Perkins.  25 
Mich.  329,  12  Am.  Rep.  275  (railroad  not  com- 
mon carrier  of  live  stock  unless  it  assumes  to 
be  such). 

If  a  railway  company  does  not  hold  itself 
out  as  a  common  carrier  of  coal,  it  is  not 
obliged  to  carry  coal  from  station  to  station 
or  for  coal  merchants,  and  may  restrict  its 
coal  traffic  to  the  carriage  of  coal  for  coliiery 
owners,  from  the  pit's  mouth  to  stations  where 
such  colliery  owners  have  their  depots.  The 
fact  that  a  railway  company  posts  up  in  a  par- 
ticular station  a  list  of  toils,  including  those 
for  coals,  is  not  sufficient  evidence  that  it  holds 
itseif  out  as  a  common  carrier  of  coal  from 
that  station.  Oxiade  v.  North  Eastern  R. 
Co..  1  C.  B.  N.  S.  4:4.  S7  E.  C.  L.  454,  15  C. 
B.  N.  S.  eSo.  109  E.  C.  L.  6S0.  9  W.  R. 
272,  3  L.  T.  N.  S.  671.  In  this  case  the  court  re- 
fused to  require  the  railway  company  to  pro- 
vide trucks  for  the  carriage  of  coal  and  coke 
for  a  merchant  who  refused  to  pay  demurrage 
therefor  at  the  same  rate  as  was  charged  to 
all  other  merchants  under  similar  circum- 
stances, or  to  require  the  company  to  carry 
coals   to  the    extremitv   of   their  line  and 


then  shift  them  into  other  trucks  or  wagons. 
the  companv  having  no  conveniences  at  tha: 
place  for  that  purpose,  and  not  affording  such 
facility  to  any  other  person. 

3.  Time  for  Transportation  —  Character  of" 
Articles  —  Kinds  of  Conveyances.  —  See  Oxiade 
z:  North  Eastern  R.  Co..  1  C.  B.  N.  S.  454.  S/ 
E.  C.  L.  454,  C.  B.  N.  S.  6S0.  109  E.  C.  L. 
6S0.  9  W.  R.  272. 

Intoxicating  Liquors  —  Importation  Forbid- 
den.—  In  Milwaukee  Malt  Extract  Co.  v.  Chi- 
cago, etc..  R.  Co..  73  Iowa  95,  the  plaintiff  ten- 
dered to  the  defendant  company  a  shipment 
of  a  non-intoxicating  beverage.  labeled 
"  beer."  which  the  company  refused  to  re- 
ceive because  the  laws  of  7<>h*j.  to  which  state 
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Prescribing  Time  for  Delivery  of  Goods.  —  He  is  entitled  to  insist  upon  a  reason- 
able time  for  the  making  up  of  trains,  and  to  that  end  may  provide  that  no 
freight  will  be  carried  on  a  particular  train,  unless  delivered  at  the  depot  a  pre- 
scribed  time  before  the  departure  of  such  train.1 

Proscribing  Placo  for  Delivery.  —  So,  also,  he  may  refuse  to  carry  goods  not  ten- 
dered at  a  proper  place.'2 

Goods  Defectively  Packed.  —  When  goods  offered  for  transportation  are  defectively 
packed,  so  that  from  their  character  and  from  the  nature  of  the  journey  extra 
care  would  be  necessary  and  extra  risk  -entailed,  the  carrier  may  refuse  to 
receive  them.8 

Dangerous  or  Prohibited  Articles.  —  He  may  refuse  to  receive  or  carry  dangerous 
articles,  such  as  nitro-glycerine,  dynamite,  vitriol,  etc.,  or  such  as  are  pro- 
hibited by  law  to  be  carried."4 

Right  to  Examine  Goods.  —  And  when  there  is  reasonable  ground  to  suspect  that 


the  shipment  was  to  be  carried,  prohibited  the 
importation  of  intoxicating  liquors.  It  was 
held  that  no  action  could  be  maintained  for 
such  refusal,  since,  although  the  beverage 
may  not  have  been  intoxicating,  there  was 
nothing  to  indicate  this  to  the  carrier,  the  ship- 
ment being  marked  "  beer." 

1.  See  Palmer  v.  London,  etc.,  R.  Co.,  L.  R. 
i  C.  P.  588;  Lane  v.  Cotton,  I  Ld.  Raym. 
652. 

As  to  reasonable  time  to  be  allowed  the  car- 
rier in  which  to  furnish  cars,  see  infra,  this 
title,  Duty  to  Have  and  to  Furnish  Facilities  for 
Transportation. 

2.  Must  be  Tendered  at  Proper  Place.  —  See 
infra,  this  title,  What  Constitutes  Delivery  to 
Carrier.  Louisville,  etc.,  R.  Co.  v.  Flanagan, 
113  Ind.  488,  3  Am.  St.  Rep.  674,  32  Am.  & 
Eng.  R.  Cas.  532. 

The  carrier  not  being  bound  to  accept  for 
transportation  goods  offered  at  an  improper 
place  is  not  liable  for  their  loss  when  so  ten- 
dered, although  accepted  by  its  agent,  such  an 
acceptance  being  outside  the  scope  of  his 
agency.    Cronkite  v.  Wells,  32  N.  Y.  247. 

A  Mere  Stopping  Place,  where  there  is  a  switch 
but  no  platform  or  depot  and  no  agent,  is  not  a 
place  where  delivery  of  cotton  may  be  made  by 
a  mere  deposit  of  the  cotton  near  the  switch. 
Kansas  City,  etc.,  R.  Co.  Lilly,  (Miss.  1891) 
8  So.  Rep.  644,^45  Am.  &  Eng.  R.  Cas.  379. 

"  Regular  Station  "  Defined.  —  The  case  of 
Kellogg  v.  Suffolk,  etc.,  R.  Co.,  100  N.  Car. 
I58,  35  Am.  &  Eng.  R.  Cas.  529,  was  an 
action  to  recover  a  penalty  for  the  refusal  by 
the  defendant  company  to  receive  certain 
goods  for  transportation.  It  appeared  that  the 
place  at  which  they  were  tendered  had  never 
had  a  regular  station  agent,  no  tickets  were 
kept  or  sold  there,  no  bills  of  lading  issued, 
there  was  no  agent's  office  there,  but  the  con- 
ductors sometimes  stopped  the  trains  there  and 
took  on  freight  and  passengers.  It  was  held 
that  this  was  not  a  "  regular  station  or  depot  " 
under  the  statute,  and  defendant  was  therefore 
not  liable  for  refusing  to  receive  goods  ten- 
dered there.  See  also  Land  v.  Wilmington, 
etc.,  R.  Co.,  104  N.  Car.  48,  40  Am.  &  Eng.  R. 
Cas.  18  (same  statute  construed);  Chicago, 
etc.,  R.  Co.  v.  Flagg,  43  111.  364,  92  Am.  Dec. 
133;  State  v.  New  Haven,  etc.,  R.  Co.,  41 
Conn.  134. 

3.  Goods  Defectively  Packed.  —  Fitzgerald  v. 
Adams  Express  Co.,  24  Ind.  447,    87  Am. 


Dec.  341  (money  insufficiently  secured  and 
addressed);  Union  Express  Co.  v.  Graham, 
26  Ohio  St.  595;  Munster  v.  South  Eastern  R. 
Co.,  4  C.  B.  N.  S.  676,  93  E.  C.  L.  676,  27  L. 
J.  C.  P.  308;  Hart  v.  Baxendale,  16  L.  T.  N. 
S.  390,  6  Exch.  769,  16  Jur.  126.  See  infra, 
this  title,  Contributory  Negligence  of  Shipper. 

In  Missouri  Pac.  R.  Co.  v.  Weisman,  2  Tex. 
Civ.  App.  86,  the  plaintiff's  goods  were,  by 
mistake,  billed  to  another  party,  whose  entire 
shipment  the  defendant  company  had  refused 
because  a  part  was  in  a  damaged  state.  It 
was  held  that  the  defendant  company  was  not 
liable  for  a  delay  thus  occasioned;  it  had  a 
right  to  refuse  such  freight. 

4.  May  Refuse  Dangerous  Articles.  —  Under 
the  English  statute,  persons  shipping  danger- 
ous articles  without  informing  the  carrier  of 
their  character  are  liable  to  a  heavy  penalty. 
8  &  9  Vict.,  c.  20,  §  105.  A  party  to  whom  a 
package  is  handed  for  delivery  to  a  carrier  is 
not  liable  to  the  fine  when  he  is  not  aware  that 
the  package  contained  a  dangerous  substance, 
though  he  might  be  liable  civilly.  Heme  v. 
Garton,  2  El.  &  El.  66,  105  E.  C.  L.  66,  28  L. 
J.  M.  C.  16.  See  George  v.  Skivington,  L.  R. 
5  Exch.  1. 

The  carrier  has  a  right  of  action  against  a 
shipper  for  any  damage  resulting  from  the  ex- 
plosion of  such  articles  shipped  without  notice 
of  their  character.  Boston,  etc.,  R.  Co.  v. 
Shanly,  107  Mass.  568,  12  Am.  L.  Reg.  N.  S. 
500;  Nitro-glycerine  Case,  15  Wall.  (U.  S.) 
524;  Brass  v.  Maitland,  6  El.  &  Bl.  471,  8S  E. 
C.  L.  471.  See  also  Farrant  v.  Barnes,  ri  C. 
B.  N.  S.  553,  103  E.  C.  L.  553;  William  v.  East 
India  Co.,  3  East  192.  See  infra,  this  title, 
Dangerous  Explosives. 

Goods  Which  the  Law  Prohibits  Being  Carried. 
—  Where  the  statute  of  a  state  prohibits  the  im- 
portation of  goods  of  a  certain  character,  e.  g., 
intoxicating  liquors,  the  carrier  may  refuse 
to  receive  them.  And  if  it  receives  and  carries 
them,  it  is  liable  for  the  penalty  imposed  by 
the  statute,  and  cannot  evade  such  liability  by 
alleging  that  it  had  no  right  to  refuse  to  carry 
the  goods  when  tendered.  But  in  such  a  case 
the  carrier  is  not  to  be  presumed  to  know  the 
character  of  articles  received  by  it  for  trans- 
portation, and  it  is  not  liable  if  it  received  and 
carried  intoxicating  liquors  in  violation  of  the 
statute  without  being  aware  that  it  was  carry- 
ing them.  State  v.  Goss,  59  Vt.  266,  59  Am. 
Rep.  706,  30  Am.  &  Eng.  R.  Cas.  118. 
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the  articles  offered  are  of  such  a  character  and  dangerous,  he  has  a  right  to 
demand  an  examination  of  them ;  but  without  any  reasonable  ground  for  sus- 
picion, he  cannot  compel  the  shipper  to  disclose  the  character  of  goods  offered 
for  shipment.1 

Where  Goods  Exposed  to  Unusual  Dangers.  —  He  may  refuse  to  carry  where  the 
goods  will  be  exposed  to  peculiar  and  unusual  danger,  such  as  the  fury  of  the 
mob,  capture  by  hostile  military  forces,  etc.2 

Perishable  Goods.  —  It  has  been  held  that  when  the  goods  offered  are  perishable 
and  the  carrier  has  not  the  means  for  immediate  transportation,  he  must  per- 
emptorily decline  to  receive  them.3 

Carrier  without  Facilities.  —  But  in  the  case  of  other  goods,  the  fact  that  the 
carrier  has  no  present  means  of  transportation  will  excuse  only  a  reasonable 
delay  in  transportation ;  the  goods  should  be  received  and  carried  as  soon  as 
the  facilities  of  the  carrier  will  permit.  4 

Refusal  to  Pay  Charges  in  Advance — Usage.  —  The  refusal  of  the  shipper  to  pay 
in  advance  the  freight  charges,  when  demanded,  will  justify  the  carrier  in 
refusing  to  carry,5  though  if  it  appears  that  a  different  usage  prevails,  estab- 
lished by  long  practice  on  the  part  of  the  carrier,  the  rule  would  be  otherwise.6 

Line  under  Military  Authority.  —  The  fact  that  the  carrier's  lines  are  under  military 
control  and  he  is  not  permitted  to  receive  from  individuals  goods  for  transpor- 
tation, except  upon  an  order  from  the  proper  army  officer,  is  sufficient  ground 
for  refusing  to  accept  such  goods  where  no  such  order  is  presented  with 
them.7  But  an  order  from  the  military  authorities  that  a  railroad  company 
shall  transport  government  freights,  to  the  exclusion  of  private  freights  if 
necessary,  will  not  release  the  company  from  its  obligation  to  receive  and  carry 
the  goods  of  private  persons,  properly  tendered,  where  it  still  holds  itself  out  as 
a  common  carrier  and  there  is  no  evidence  of  any  necessity  for  refusing  to 
accept  private  property.8 

Waiver  of  Right  to  Object.  —  The  acceptance  of  goods  for  transportation  which 
the  carrier  might  have  properly  refused  to  receive  and  cany  is  a  waiver  of 
all  right  to  object,  and  renders  the  carrier  liable  for  any  loss  or  injury  to  them 
as  in  the  case  of  other  goods,  in  the  absence  of  a  special  exemption  in  the  con- 
tract of  carriage.9 

1.  Carrier's  Right  to  be  Informed  of  Nature  of  the  same,  and  was  unable  to  forward  the  same 
Articles  Shipped.  —  See  Norfolk,  etc.,  R.  Co.  v.  for  want  of  cars  and  for  the  reason  that  the 
Irvine,  84  Va.  553,  85  Va.  217,  37  Am.  &  Eng.  road  was  controlled  by  the  military  authorities 
R.  Cas.  227.  But  the  carrier  is  always  entitled  of  the  United  States,  who  refused  to  give  per- 
to  demand  of  the  shipper  to  state  the  actual  mits  to  ship  the  same,  and  in  consequence  of 
value  of  his  goods.  See  infra,  this  title,  Effect  which  the  grain  was  injured  by  exposure,  etc. 
of  Concealment  or  Misrepresentation  of  Value  by  It  was  held  that,  under  the  circumstances,  the 
Shipper.  company  was  not  liable  to  the  owner  of  the 

2.  Edwards  v.  Sherratt,  1  East  604.  See  grain  for  the  delay  in  furnishing  transporta- 
Illinois  Cent.  R.  Co.  v.  Schwartz,  13  111.  App.  tion,  there  being  no  contract  to  transport  the 
490;  Pearson      Duane,  4  Wall.  (U.  S.)  605.  same,  and  the  same  never  having  come  to  its 

3.  Perishable  Goods.  —  Tierney  v.  New  York  possession  for  transportation.  Illinois  Cent. 
Cent.,  etc.,  R.  Co.,  76  N.  Y.  305,  affirming  10      R.  Co.  v.  Hornberger,  77  111.  457. 

Hun  (N.  Y.)  569,  67  Barb.  (N.  Y.)  538.  8.  Cobb  v.   Illinois  Cent.   R.  Co.,  38  Iowa 

4.  See  infra,  this  title,  Duty  to  Have  and  to  601. 

Furnish  Facilities  for  Transportation.  This  is  particularly  true  when  the  parties 

5.  See  infra,  this  title,  Prepayment  of  Charges.      offering  the  freight  are  government  contractors 

6.  See  infra,  this  title,  Prepayment  of  Charges.      and  the  freights  tendered  are  military  sup- 

7.  Road  under  Military  Control.  —  Illinois  plies.  Cobb  v.  Illinois  Cent.  R.  Co.,  38  Iowa 
Cent.  R.  Co.  v.  Phelps,  4  111.  App.  238;  Illinois  601. 

Cent.  R.  Co.  v.  Cobb,  64  111.  128.  See  also  9.  Waiver  of  Right  to  Object.  —  Pickford  v. 
Illinois  Cent.  R.  Co.  v.  Schwartz,  13  111.  App.  Grand  Junction  R.  Co.,  12  M.  &  W.  766;  Great 
490;  infra,  this  title,  Excuses  for  Delay.  Northern  R.  Co.  v.  Shepherd,  8  Exch.   30,  14 

A  party  desirous  of  shipping  a  large  quan-  Eng.  L.  &  Eq.  367;  Porcher  v.  Northeastern 
tity  of  corn  over  the  defendant  company's  line,  R.  Co.,  14  Rich.  L.  (S.  Car.)  181;  The  David 
to  Cairo,  stored  it  in  a  warehouse  on  promise  and  Caroline,  5  Blatchf.  (U.  S.)  266. 
of  the  railroad  company  to  transport  it  as  soon  But  to  impose  upon  the  carrier  the  extraor- 
as  cars  could  be  procured  for  the  purpose;  but  dinary  liability  to  which  carriers  are  held, 
the  company  never  received  or  receipted  for      for  goods  which,  from  the  nature  of  its  busi- 
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b.  PREPAYMENT  OF  CHARGES  —  Rule  stated.  —  Upon  a  demand  therefor  by 
the  i.\urier,  the  shipper  is  bound  to  prepay  all  freight  charges  on  the  goods  ten- 
dered for  transportation,  and  the  carrier  may  refuse  to  receive  or  carry  until 
such  charges  are  paid.1 

Usage.  The  rule  may  be  otherwise,  however,  where  a  long  usage  on  the  part 
<>f  the  carrier  is  shown,  under  which  all  shippers  were  allowed  to  ship  their 
goods  and  have  the  charge  collected  at  the  destination.2 

Acceptance  for  Carriage  Sufficient  Consideration.  —  In  an  action  against  the  carrier  for 
a  failure  or  refusal  to  carry  it  is  not  necessary  to  allege  or  prove  that  any 
charges  were  paid  by  the  shipper;  the  carrier's  acceptance  of  the  goods  for 
transportation  is  sufficient  proof  of  a  consideration  to  support  an  undertak- 
ing to  carry,  in  the  absence  of  a  contrary  showing.3 

4.  Mode  of  Transportation  to  be  Employed.  —  In  the  absence  of  an  express  con- 
tract on  the  subject,  the  carrier  has  a  right  to  exercise  his  own  judgment  as  to 
the  mode  of  carrying  the  goods  offered  for  transportation,  provided  the  mode 
selected  will  effect  a  delivery  within  a  reasonable  time.4    Ordinarily  the  con- 


ness,  it  was  not  bound  to  carry,  or  which  were 
in  an  unfit  condition  for  transportation,  or 
which  for  any  other  reason  it  would  be  un- 
reasonable to  require  it  to  carry,  an  actual 
acceptance  for  the  purpose  of  carriage  must 
be  shown;  and  it  will  not  be  done  where  the 
delivery  is  constructive  merely.  Hutch,  on 
Carr;  (2d  ed.),  £  lr7- 

1.  Failure  of  Shipper  to  Prepay  Freight  Charges. 
—  Batson  v.  Donovan,  4  B.  &  Aid.  28,  6  E.  C.  L. 
376;  Barnes  v.  Marshall,  18  Q.  B.  785,  83  E.  C.  L. 
785;  Wyld  v.  Pickford,  8  M.  &  W.  443 ;  Bastard 

v.  Bastard,  2    Show.   81;    v.  Jackson, 

Peake's  Add.  Cas.  185;  Fitch  v.  Newberry,  1 
Dougl.  (Mich.)  1,  40  Am.  Dec.  33;  Randall  v. 
Richmond,  etc.,  R.  Co.,  108  N.  Car.  612,  49 
Am.  &  Eng.  R.  Cas.  75;  Missouri  Pac.  R.  Co. 
v.  Weisman,  2  Tex.  Civ.  App.  86.  Compare 
Cleveland,  etc.,  R.  Co.  v.  Perishow,  61  111. 
App.  179- 

In  order  to  maintain  an  action  against  a 
carrier  for  refusing  to  receive  and  carry  grain, 
the  plaintiff  must  prove  a  tender  of  the  cus- 
tomary freight  charges,  or  a  readiness  and 
willingness  to  pay  according  to  the  course  and 
usage  of  the  company,  whether  that  was  re- 
quired to  be  paid  in  advance  or  not.  Slight 
evidence,  however,  of  readiness  and  willing- 
ness to  pay  is  sufficient,  and  that  may  be  pre- 
sumed or  inferred  from  surrounding  circum- 
stances. Galena,  etc.,  R.  Co.  v.  Rae,  18  111. 
488,  68  Am.  Dec.  574.  But  in  Central,  etc., 
R.  Co.  v.  Morris,  68  Tex.  49,  28  Am.  &  Eng. 
R.  Cas.  50,  it  is  said  that  the  plaintiff,  in  an 
action  against  a  carrier  for  refusing  to  carry, 
need  not  aver  a  tender  of  freight  charges. 

If  a  railroad  company  receives  freight  and 
undertakes  to  carry  it  without  exacting  pre- 
payment of  the  freight  charges,  it  is  bound  to 
■exercise  the  same  care  in  carrying,  storing, 
and  holding  it  as  if  the  charges  had  been  pre- 
paid. St.  Louis,  etc.,  R.  Co.  v.  Flannagan,  23 
111.  App.  489.  So  where  a  carrier  has  in- 
formed the  owner  that  goods  would  be  held 
until  the  freight  charges  are  prepaid,  but 
afterward  ships  the  goods  without  prepay- 
ments, and  without  notice  to  the  owner,  it  is 
liable  for  any  loss  that  may  occur  by  reason 
of  its  manner  of  shipping.  Campion  v.  Cana- 
dian Pac.  R.  Co.,  43  Fed.  Rep.  775. 

But  if  the  carrier  does  not  demand  prepay- 


ment, it  seems  it  cannot  sue  for  the  freight 
charges  until  delivery  of  or  an  offer  to  deliver 
the  goods.  See  Barnes  v.  Marshall,  18  Q.  B. 
785,  83  E.  C.  L.  785,  21  L.  J.  Q.  B.  388. 

See  infra,  this  title,  Discrimination  as  to  Fa- 
cilities, as  to  the  right  of  the  carrier  to  require 
prepayment  of  some  shippers,  and  not  of  others. 

2.  Different  Usage  May  Change  Rule  as  to  Pre- 
payment of  Charges.  —  Whether  a  railroad  com- 
pany can  excuse  a  refusal  to  accept  and  carry 
freight  on  the  ground  that  the  charges  were 
not  prepaid  will  depend  upon  its  custom  as 
to  collecting  charges,  which  is  ordinarily  a 
question  for  the  jury.  Reed  v.  Philadelphia, 
etc.,  R.  Co.,  3  Houst.  (Del.)  176. 

Shipper  May  Show  that  Goods  Were  Sufficient 
Security  for  Charges.  —  When  the  carrier's  de- 
fense to  a  suit  for  failure  to  carry  is  that  the 
shipper  failed  to  tender  the  freight  charges  in 
advance,  the  shipper  may  show  the  value  of 
the  goods  and  the  carrier's  knowledge  thereof, 
to  prove  that  the  company  had,  in  such  goods, 
ample  security  for  the  payment  of  freight 
charges,  so  that  there  was  no  excuse  for  stop- 
ping the  goods  in  transit.  Leach  v.  New  York, 
etc.,  R.  Co.,  89  Hun  (N.  Y.)  377- 

3.  Shipper  Need  Not  Allege  Payment  of  Charges. 
—  Hall  v.  Cheney,  36  N.  H.  26.  Compare  Bris- 
tol v.  Rensselaer,  etc.,  R.  Co. ,9  Barb.  (N.  Y.) 
158. 

An  actual  tender  of  the  charges  for  carriage 
is  all  that  is  necessary  to  be  shown  in  an 
action  for  refusing  to  carry  goods.  An  aver- 
ment that  the  plaintiff  was  ready  and  willing 
to  pay  is  sufficient.  Pickford  v.  Grand  Junc- 
tion R.  Co.,  8  M.  &  W.  372,  5  Jur.  731,  2 
Railw.  Cas.  592. 

Where  an  action  is  brought  to  recover  dam- 
ages for  the  refusal  of  a  railroad  company  to 
transport  the  plaintiff's  lumber,  it  is  not 
necessary  to  aver  in  the  petition  the  points  to 
which  the  lumber  was  to  be  carried  and  the 
tender  of  the  freight  upon  it,  as  the  complaint 
is  not  for  a  refusal  to  carry  any  specific  lot  of 
lumber,  but  for  the  continual  withholding  of 
facilities.  Central,  etc.,  R.  Co.  v.  Morris,  68 
Tex.  49,28  Am.  &  Eng.  R.  Cas.  50. 

4.  Mode  of  Transportation  —  Absence  of  Ex- 
press Contract.  —  See  the  title  Connecting  Car- 
riers. See  also  Comstock  v.  Affoelter,  50  Mo. 
411;  Blitz  v.  Union  Steamboat  Co.,  51  Mich. 

66  Volume  V. 


Duty  to  Have  and  Furnish 


CARRIERS  OF  GOODS.      Facilities  for  Transportation. 


tract  is  presumed  to  be  for  transportation  by  the  carrier's  usual  route.1 

III.  Duty  to  Have  and  to  Furnish  Facilities  for  Transportation  —  1.  In 
Absence  of  Special  Contract — At  Common  Law.  —  The  carrier's  duty  to  carry  is  not 
limited  to  its  facilities  for  transportation.  Such  a  limitation  prevailed  at  com- 
mon law  and  still  prevails  in  respect  to  carriers,  who,  though  in  a  sense  common 
carriers,  are  not  properly  to  be  classed  as  public  or  quasi  public  institutions.2 
Sufficient  Facilities  for  Reasonably  Prompt  Carriage.  —  But  ill  the  case  of  railroad  and 
similar  companies,  endowed  with  special  and  unusual  powers  with  an  express 
view  to  their  rendering  to  the  public  a  freight  and  passenger  service  adequate 
to  the  needs  of  the  country  through  which  their  lines  pass,  the  law  imposes  the 
obligation  to  have  and  to  furnish  sufficient  facilities  for  the  reasonably  prompt 
transportation  of  goods  tendered  for  carriage,  and  they  are  liable  for  a  failure 
to  transport  promptly,  whether  the  failure  is  due  to  a  want  of  facilities  or  to  a 
captious  refusal  to  carry.3 


558.  The  carrier  cannot,  therefore,  escape 
liability  for  a  loss  caused  by  his  mode  of  trans- 
porting, unless  the  character  of  the  property 
was  concealed,  thus  causing  him  to  adopt  a  less 
careful  mode.  New  Jersey  R.,  etc.,  Co.  v. 
Pennsylvania  R.  Co.,  27  N.  J.  L.  100. 

1.  Usual  Route  —  Presumption.  —  Hales  v.  Lon- 
don, etc.,  R.  Co.,  4  B.  &  S.  66,  116  E.  C.  L. 
-66,  11  W.  R.  856.  See  also  Empire  Transp. 
Co.  v.  Wallace,  68  Pa.  St.  302,  8  Am.  Rep. 
178,  1  Am.  Ry.  Rep.  443. 

Closed  Cars.  —  The  carrier  is  not  necessarily 
bound  to  furnish  a  box  car  for  the  transporta- 
tion of  particular  goods  (in  this  instance,  a 
theatre  curtain).  The  measure  of  its  duty  in 
this  respect  is  to  keep  them  dry  and  safe  from 
exposure  to  wind  and  weather.  Burwell  v. 
Raleigh,  etc.,  R.  Co.,  94  N.  Car.  451,  25  Am. 
&  Eng.  R.  Cas.  410. 

Route  to  be  Followed.  —  In  Empire  Transp. 
Co.  v.  Wallace,  68  Pa.  St.  302,  8  Am.  Rep. 
178,  the  plaintiff  delivered  to  the  defendant 
company  at  Irvineton,  Pa.,  goods  to  be  car- 
ried by  it  to  Boston,  and  received  a  bill  of 
lading  containing  a  condition  that  "  this  mer- 
chandise may  be  carried  in  box  cars,  covered 
skeleton  cars,  or  on  open  platform  cars;  if 
destined  beyond  Philadelphia,  it  maybe  trans- 
ported by  water,  in  vessels,  boats,  barges,  or 
lighters,  and  if  so  destined  *  *  *  it  may 
be  delivered,  in  the  cars  of  this  company  or 
otherwise,  to  any  railroad  or  transportation 
company,"  etc.  The  usual  route  of  the  de- 
fendant company  was  by  rail  to  Philadelphia 
and  thence  to  Boston  by  water.  It  was  held 
that  the  stipulation  was  valid,  and  that  the 
defendant  was  not  bound  to  send  the  goods 
by  rail  from  Philadelphia  on  because  there 
was  a  mere  temporary  obstruction  in  the  water 
route. 

2.  Rule  at  Common  Law.  —  See  Lovett  v. 
Hobbs,  2  Show.  127;  Riley  v.  Home,  5  Bing. 
217,  15  E.  C.  L.  422. 

3.  Railroad  and  Steamship  Carriers  —  Duty  as 
to  Facilities.  —  Michigan  Cent.  R.  Co.  v.  Bur- 
rows, 33  Mich.  6;  Branch  v.  Wilmington,  etc., 
R.  Co.,  77  N.  Car.  347. 

Where  a  delay  occurs  in  the  transportation 
of  goods  in  consequence  of  a  lack  of  cars  or 
other  facilities,  the  company  is  liable  for  the 
delay  unless  it  can  show  good  cause  therefor. 
Illinois  Cent.  R.  Co.  v.  Cobb,  64  111.  128;  Chi- 
cago, etc.,  R.  Co.  v.  Thrapp,  5  111.  App.  502. 

Statements  of  the  Rule.  —  In  Johnson  v.  Mid- 


land R.  Co.,  4  Exch.  367,  6  Railw.  Cas.  61, 
18  L.  J.  Exch.  366,  Parke,  B.,  observed  that 
"  a  common  carrier  is  not  bound  to  supply 
more  carts  than  he  is  in  the  habit  of  employ- 
ing because  more  goods  are  tendered  than 
usual."  In  Redman  on  Railways  (2d  ed.),  p. 
14,  the  author,  referring  to  this,  says:  "  But  as 
regards  railway  companies,  this  must,  it  is 
suggested,  be  received  with  some  qualifica- 
tion. If  the  pressure  of  traffic  is  such  as  the 
company  might  reasonably  have  anticipated 
and  provided  for,  it  is  assumed  they  would 
not  be  released  from  the  liability  to  receive 
goods  on  the  ground  of  want  of  convenience." 
See  Wallace  v.  Great  Southern,  etc.,  R.  Co., 
17  W.  R.  464. 

Question  of  Fact.  —  A  railroad  company  is 
bound  to  do  all  that  is  reasonable  and  to  use 
all  reasonable  means,  by  increasing  the  num- 
ber of  its  tracks  and  warehouses,  to  accommo- 
date its  increased  business,  and  whether  it  has 
done  this  in  a  given  case  is  a  question  for  the 
jury;  therefore  an  instruction  that  the  com- 
pany is  not  bound  to  provide  additional  tracks 
and  vvarehouses  to  accommodate  an  unfore- 
seen accumulation  of  freight,  is  error.  Cobb 
v.  Illinois  Cent.  R.  Co.,  38  Iowa  601. 

Equity  Will  Enforce  Performance  of  This  Duty. 
—  Equity  will  require  a  carrier  to  furnish 
facilities  for  loading  and  unloading  live  stock, 
although  it  may  require  a  supervision  of  de- 
tails by  the  court  or  its  representatives. 
Butchers,  etc.,  Stock-Yards  Co.  v.  Louisville, 
etc.,  R.  Co.,  67  Fed.  Rep.  35,  31  U.  S.  App. 
252. 

Refrigerator  Cars.  —  A  railroad  company  is 
liable  to  a  shipper  for  damages  caused  by  its 
delay  in  furnishing  refrigerator  cars,  although 
it  may  not  own  any  such  cars,  where  it  appears 
that  it  had  an  arrangement  with  the  owners  of 
such  cars  whereby  it  could  secure  them  for  the 
use  of  its  shippers  whenever  needed.  Interna- 
tional, etc.,  R.  Co.  v.  Young,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  819. 

Facilities  for  Erecting  Elevator.  —  Under  the 
Nebraska  statute  of  July  I,  1887,  for  the  regu- 
lation of  railroads,  the  board  of  transportation 
may  institute  an  action  in  a  proper  case,  to 
require  a  railroad  company  to  grant  facilities 
for  the  erection  of  an  elevator  at  one  of  its 
stations,  to  any  person  engaged  or  who  desires 
in  good  faith  to  engage  in  the  business  of  re- 
ceiving, handling  and  shipping  grain  over  the 
railroad.  Such  facilities  need  not  necessarily 
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Sadden  and  Unusual  Press  of  Business.  —  Where  there  is  a  sudden  and  unusual  press 
of  business,  arising  from  exceptional  causes,  and  which  the  company  could  not 
reasonably  be  expected  to  have  anticipated,  it  is  not  liable  for  the  delay 
thereby  necessitated,  unless  it  had  specially  contracted  to  furnish  such  trans- 
portation; it  is  hound  to  provide  facilities  for  such  transportation  only  as  might 
reasonably  have  been  anticipated.1 


be  on  the  company's  right  of  way,  but  may  be 
near  there,  unless  it  appears  that  others  at 
various  points  have  been  allowed  space  on 
the  right  of  way;  equal  facilities  must  be 
granted  to  all.  The  company  may  impose 
reasonable  conditions  before  granting  the 
privilege,  but  such  conditions  must  be  the 
same  to  all  persons.  State  v.  Missouri  Pac. 
R.  Co.,  29  Neb.  550,  42  Am.  &  Eng.  R.  Cas. 
661.  See  also  State  v.  Chicago,  etc.,  R.  Co., 
36  Minn.  402  (similar  statute  held  unconstitu- 
tional); State  v.  Republican  Valley  R.  Co.,  17 
Neb.  647,  52  Am.  Rep.  424,  22  Am.  &  Eng. 
R.  Cas.  500. 

1.  Effect  of  Unusual  Press  of  Business —  United 
Slates,  —  Marine  Ins.  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  41  Fed.  Rep.  643,  43  Am.  &  Eng.  R.  Cas. 
79;  Thomas  v.  Wabash,  etc.,  R.  Co.,  63  Fed. 
Rep.  200. 

Delaware.  — Truax  v.  Philadelphia,  etc.,  R. 
Co.,  3  Houst.  (Del.)  233. 

Illinois. — Galena,  etc.,  R.  Co.  v.  Rae,  18 
111.  488,  68  Am.  Dec.  574;  Cobb  v.  Illinois 
Cent.  R.  Co.,  88  111.  394. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Racer, 
5  Ind.  App.  209. 

Michigan.  —  Michigan  Cent.  R.  Co.  v.  Bur- 
rowes,  33  Mich.  6  (exigency  caused  by  the 
Chicago  fire). 

Mississippi. — Vicksburg,  etc.,  R.  Co.  v. 
Ragsdale,  46  Miss.  458;  1  Am.  Ry.  Rep.  407. 

Missouri.  —  Faulkner  v.  South  Pac.  R.  Co., 
51  Mo.  311,  3  Am.  Ry.  Rep.  293. 

New  York.  —  Bouker  v.  Long  Island  R. 
Co.,  89  Hun  (N.  Y.)  202. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Nelson,  1  Coldw.  (Tenn.)  276. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Smith,  63 
Tex.  322,  22  Am.  &  Eng.  R.  Cas.  421. 

Compare  Louisville,  etc.,  R.  Co.  v.  Touart, 
97  Ala.  514,  55  Am.  &  Eng.  R.  Cas.  600. 

Statements  of  Rule.  — -In  Dawson  v.  Chicago, 
etc.,  R.  Co.,  79  Mo.  296,  18  Am.  &  Eng.  R. 
Cas.  521,  the  court,  by  Hough,  C.  J.,  said: 
"  It  is  the  duty  of  a  common  carrier  to  pro- 
vide sufficient  facilities  and  means  of  trans- 
portation for  all  freight  which  it  should  rea- 
sonably expect  will  be  offered,  but  it  is  not 
bound  to  provide  in  advance  for  extraordinary 
occasions,  nor  for  an  unusual  influx  of  busi- 
ness which  is  not  reasonably  to  be  expected. 
When  an  emergency  arises,  and  more  business 
is  suddenly  and  unexpectedly  cast  upon  a  car- 
rier than  he  is  able  to  accommodate,  unless 
the  carrier  decline  to  receive  the  excess  offered, 
some  shippers  must  necessarily  be  delayed; 
yet  if  the  carrier  do  receive  the  goods  without 
notice  to  the  shipper  of  the  circumstances 
likely  to  occasion  delay,  or  fail  to  obtain  his 
assent,  express  or  implied,  to  the  delay,  he 
will  be  bound  to  transport  the  goods  within 
a  reasonable  time,  notwithstanding  such  emer- 
gency. When  the  facilities  of  the  carrier  are 
adequate  to  the  business  reasonably  to  be  ex- 


pected, the  delay  caused  by  the  emergency 
cannot  of  course  be  regarded  as  a  delay 
caused  by  the  negligence  of  the  carrier."  See 
also  Helliwell  v.  Grand  Trunk  R.  Co.,  10  Biss. 
(U.  S.)  170,  7  Fed.  Rep.  68. 

The  amount  of  business  ordinarily  done  by 
a  railroad  is  the  only  proper  measure  of  its- 
obligations  to  furnish  transportation.  If,  by 
reason  of  a  sudden  and  unusual  demand  for 
stock  or  produce  in  the  market,  or  from  any- 
other  cause,  there  should  be  an  unexpected  in- 
flux of  business,  the  company's  obligation  will 
be  fully  met  by  shipping  such  stock  or  prod- 
uce in  the  order  and  priority  of  time  in  which 
it  is  offered.  In  doing  so  its  means  of  trans- 
portation must  be  distributed  at  its  various 
stations  along  the  entire  line  of  its  road,  so  as. 
to  afford  a  reasonable  amount  of  accommoda- 
tion for  all.  Ballentine  v.  North  Missouri  R. 
Co.,  40  Mo.  491,  93  Am.  Dec.  315;  Wibert  v. 
New  York,  etc.,  R.  Co.,  12  N.  Y.  245,  affirm- 
ing 19  Barb.  (N.  Y.)  36,  29  Barb.  (N.  Y.)  635, 
cited  in  2  Sweeny  (N.  Y.)  683.  The  latter  case 
holds  that  the  rule  is  true,  notwithstanding  the 
general  railroad  act  of  1850,  c.  140,  §  36  (N. 
Y.)  requiring  such  companies  to  furnish 
sufficient  facilities  for  the  transportation  of  all 
freight  offered.  See  also  Blackstock  v.  New 
York,  etc.,  R.  Co.,  1  Bosw.  (N.  Y.)  77,  20  N. 
Y.  50,  75  Am.  Dec.  372. 

A  railroad  company  which  has  the  rolling 
stock  and  equipments  to  carry  without  delay 
the  freights  usually  offered,  is  not  bound  to 
receive  goods  which  it  is  not,  at  the  time,  able 
to  carry,  owing  to  some  accidental  or  extra- 
ordinary increase  in  the  public  demand  for 
transportation,  which  occurs  without  the  fault 
of  the  company.  In  such  case  the  company 
may  rightfully  decline  to  receive  freights 
offered  which  it  cannot  carry  without  delay; 
but  if  it  does  receive  them,  it  can  only  relieve 
itself  from  responsibility  for  delay  resulting 
from  a  previous  accumulation  of  freights  by 
acquainting  the  shipper  with  the  facts  when 
he  offers  his  goods  and  affording  him  the 
option  of  acquiescing  in  the  delay  or  seeking 
some  other  line  of  transportation.  Bussey  v. 
Memphis,  etc.,  R.  Co.,  4  McCrary  (U.  S.)  405, 
13  Fed.  Rep.  330. 

In  East  Tennessee,  etc.,  R.  Co.,  v.  Nelson, 
1  Coldw.  (Tenn.)  276,  the  court,  by  Wright,  J., 
said:  "  If  the  carrier,  or  his  servant  within 
the  scope  of  his  employment  and  duty,  enter 
into  any  special  contract  to  deliver  in  any  par- 
ticular time  or  place,  even  beyond  the  terminus 
of  his  particular  route,  it  will  be  binding;  and 
the  owner,  it  would  seem,  may  recover  dam- 
ages with  reference  to  expected  profits  had  the 
goods  been  delivered  in  time.  But  if  the  car- 
rier, being  a  railway  company,  make  no 
special  contract  to  deliver  in  any  particular 
time,  and  a  delay  happens  in  the  transporta- 
tion in  consequence  of  an  unusual  press  of 
business,  the  company  having  a  reasonable 
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Existence  of  strike  among  Employees.  —  So  also  where  the  want  of  facilities  is  due 
to  the  prevalence  of  a  general  strike,  by  which  the  company's  lines  are  tied  up, 
there  is  no  liability,1  the  principle  being  that  the  company  cannot  be  held 
responsible  for  the  failure  to  discharge  such  a  duty  where  the  failure  is  due  to 
no  fault  of  its  own.2 

Carrier's  Duty  where  Facilities  Lacking  —  Connecting  Lines.  —  In  all  cases  where  the 
company  is  unable,  from  any  cause,  to  transport  goods  offered,  it  must  inform 
the  consignor  of  the  fact  before  receiving  them,  in  order  that  he  may  elect  to 
take  a  different  course  if  he  desires,3  though  it  has  been  questioned  whether 
such  an  obligation  exists  where  the  blockade  is  not  on  the  company's  line,  but 
on  a  connecting  line.4 

Acceptance  of  Goods  —  Waiver  —  Consent  of  Shipper.  —  If  it  accepts  goods  after 
knowledge  of  its  inability  to  transport  them,  it  is  liable  notwithstanding,  unless 
the  shipper  consented  to  the  delay.5 


equipment  for  all  ordinary  purposes,  and  the 
goods  being  carried  with  as  much  expedition 
as  is  practicable  under  the  circumstances, 
[he  is]  not  liable  for  damages  [for  delay;  but] 
for  any  injury  to  the  goods  during  the  delay 
the  company  are  liable." 

Where  the  rolling  stock  of  a  railroad  com- 
pany is  sufficient  for  its  ordinary  business  dur- 
ing nine  months  of  the  year,  the  fact  that  for 
the  other  three  months  of  each  year  its  rolling 
stock  is  not  sufficient  to  promptly  carry  all 
freights  of  a  particular  kind  requiring  cars  of 
a  peculiar  structure,  will  not  render  the  car- 
rier liable  to  a  shipper,  who  had  made  a  gen- 
eral contract  to  ship  the  special  kind  of  goods, 
but  without  specifying  any  quantity  or  limit- 
ing any  time  for  the  shipment,  for  cost  of 
insurance  and  storage  from  the  time  his  goods 
might  be  ready  for  shipment  until  the  com- 
pany could  furnish  cars.  Thayer  v.  Burchard, 
99  Mass.  508. 

Where  There  Is  a  Special  Contract.  —  In  Gulf, 
etc.,  R.  Co.  v.  Hodge,  (Tex.  Civ.  App.  1895)  30 
S.  W.  Rep.  829,  it  is  said  that  when  there  is  an 
express  contract  to  furnish  cars  by  a  specified 
time,  an  unexpected  press  of  business  is  no 
defense  to  an  action  for  a  breach  of  the  con- 
tract, and  this  is  the  general  rule.  See  infra, 
this  title,  Liability  for  Delay ;  Gulf,  etc.,  R. 
Co.  v.  Hume,  6  Tex.  Civ.  App.  653,  87  Tex. 
211;  Cross  v.  McFaden,  I  Tex.  Civ.  App.  461; 
International,  etc.,  R.  Co.  v.  Anderson,  3 
Tex.  Civ.  App.  8. 

Where  Goods  Are  Liable  to  Peculiar  Damage 
from  Delay.  —  Where  the  property  to  be  carried 
consists  of  live  stock,  which  are  peculiarly 
liable  to  suffer  injury  by  being  delayed,  an 
unusual  press  of  business  will  not  excuse  the 
carrier  unless  a  very  strong  case  is  made  out. 
It  is  its  duty  to  give  such  property  the  prefer- 
ence in  transportation.  International,  etc.,  R. 
Co.  v.  Lewis,  (Tex.  Civ.  App.  1893)  23  S.  W. 
Rep.  323;  Gulf,  etc.,  R.  Co.  v.  McAulay,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  475.  See  infra, 
this  title,  Liability  for  Delay — Perishable 
Freights. 

Is  a  Matter  of  Defense  for  Carrier  to  Prove.  — 

The  fact  that  a  press  of  business  or  similar 
cause  prevented  the  defendant  carrier  from 
furnishing  facilities  is  a  matter  of  defense,  and 
must  be  affirmatively  shown  by  it.  Chicago, 
etc.,  R.  Co.  v.  Wolcott,  141  Ind.  267. 

1.  Strikes.  —  See  infra,  this  title,  Liability  for 
Delay —  Strikes  by  Employees.    See  also  Louis- 


ville, etc.,  R.  Co.  v.  Queen  City  Coal  Co.  (Ky. 
1896),  35  S.  W.  Rep.  626. 

Road  under  Military  Control.  — The  principle 
of  the  text  is  true  also  where  the  failure  to 
furnish  facilities  for  transportation  is  due  to 
the  fact  that  the  road  is  under  military  con- 
trol. Illinois  Cent.  R.  Co.  v.  Phelps,  4  111. 
App.  238;  Illinois  Cent.  R.  Co.  v.  McClellan, 
54  111.  58;  5  Am.  Rep.  83;  infra,  this  title, 
What  will  Excuse  Failure  to  Carry. 

2.  Carrier  Not  Responsible  when  Without  Fault. 
—  Taylor  v.  Great  Northern  R.  Co.,  L.  R.  1 
C.  P.  385;  Michigan  Cent.  R.  Co.  v.  Burrows,. 
33  Mich.  6;  International,  etc.,  R.  Co.  v. 
Hynes,  3  Tex.  Civ.  App.  20. 

Wreck  on  Road.  —  Where  the  ordinary  move- 
ment of  trains  is  interfered  with  by  a  wreck 
on  the  track,  the  company  may  show  this  fact 
in  defense  to  an  action  for  a  failure  to  furnish 
cars  as  it  had  contracted  to  do.  Newport 
News,  etc.,  R.  Co.  v.  Mercer,  96  Ky.  475. 

3.  Carrier  Must  Inform  Shipper  of  Inability  to 
Carry. —  Helliwell  v.  Grand  Trunk  R.  Co.,  10- 
Biss.  (U.  S.)  170,  7  Fed.  Rep.  68;  Bussey  v. 
Memphis,  etc.,  R.  Co.,  13  Fed.  Rep.  330; 
Illinois  Cent.  R.  Co.  v.  Cobb.  64  111.  140; 
Great  Western  R.  Co.  v.  Burns,  60  111.  284; 
Faulkner  v.  South  Pac.  R.  Co.,  51  Mo.  311; 
International,  etc.,  R.  Co.  v.  Anderson,  3  Tex. 
Civ.  App.  8;  McLaren  v.  Detroit,  etc.,  R.  Co., 
23  Wis.  138. 

It  is  the  duty  of  the  carrier  when  applied  to 
for  cars  to  advise  the  shipper  of  the  situation 
and  circumstances  which  would  likely  occa- 
sion any  unreasonable  delay;  and  if  he  does 
not  so  advise,  and  obtain  consent,  either  ex- 
press or  implied,  to  the  delay,  he  becomes 
bound  to  carry  the  goods  within  a  reasonable 
time;  and  he  will  not  be  heard  to  say  that  his 
delay  was  caused  by  some  contingency.  And 
such  unavoidable  difficulty,  though  wholly  un- 
known and  unanticipated  at  the  time  of  ac- 
ceptance, will  not  excuse  him.  Guinn  v.  Wa- 
bash, etc.,  R.  Co.,  20  Mo.  App.  453. 

4.  Where  Blockade  is  Merely  on  a  Connect- 
ing Line.  —  See  McCarthy  v.  Terre  Haute, 
etc.,  R.  Co.,  9  Mo.  App.  159;  Peet  v.  Chicago, 
etc.,  R.  Co.,  20  Wis.  594;  91  Am.  Dec.  446. 
See  also  cases  cited  in  note  following. 

5.  Carrier  Receiving  Goods  with  Knowledge  of 
Obstruction.  —  International,  etc.,  R.  Co.  v. 
Anderson,  3  Tex.  Civ.  App.  8,  and  other  cases 
cited  supra,  this  title. 

A  different  view  seems  to  be  maintained  by 
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Discrimination.  — ■  The  fact  that  an  unusual  press  of  business  has  prevented 
prompt  transportation  is  an  adequate  excuse  for  delay  only  when  the  com- 
plainant's jmmhIs  have  been  shipped  as  promptly  as  the  circumstances  permitted  ; 
it  it  appears  that  their  transportation  was  postponed  after  that  of  similar  goods 
offered  late  r,  the  excuse  will  not  avail.1 

2.  Special  Contract  to  Furnish  Cars.  —  The  duty  to  have  and  to  furnish  proper 
facilities  for  transportation  requires  a  railroad  company  to  furnish  suitable  cars 
whenever  reasonably  demanded  by  a  shipper;  the  duty  exists  by  law,  arising 
out  of  the  general  relation  the  carrier  sustains  to  the  public.  But  it  may 
and  often  does  arise  out  of  a  special  contract  entered  into  with  the  shipper.3 
In  some  jurisdictions  the  duty  is  provided  for  by  special  statutes.3 

Obligations  Determined  by  the  Contract.  —  Where  there  is  a  special  contract,  the  obli- 
gations  of  the  carrier  are  to  be  determined  by  the  provisions  of  the  contract 
itself.* 


other  cases.  According  to  these  authorities, 
the  only  duty  the  carrier  is  under  is  to  trans- 
port the  goods  with  such  dispatch  as  is  rea- 
sonable; all  the  facts  of  the  case,  including 
the  fact  of  the  freight  blockade,  being  consid- 
ered. Thus  it  was  held  that  where,  during 
the  month  of  January,  there  was  a  great  press 
of  freight,  which  the  defendant  did  his  best 
to  accommodate  by  running  freight  trains  as 
frequently  as  possible,  and  the  plaintiff's 
goods,  shipped  January  18th,  were  delayed  in 
•consequence  of  the  press  of  freight,  the  de- 
fendant was  not  liable,  notwithstanding  a 
statute  requiring  railroad  companies  to  fur- 
nish sufficient  accommodation  for  the  trans- 
portation of  all  property  offered  for  transporta- 
tion. Wibert  v.  New  York,  etc.,  R.  Co.,  12  N.  Y. 
-245,  19  Barb.  (N.  Y.)  36.  In  Peet  v.  Chicago, 
etc.,  R.  Co.,  20  Wis.  594,  91  Am.  Dec.  446,  the 
court  below  instructed  the  jury  that  "  press 
of  freight  will  not  excuse  failure  to  carry  in 
ordinary  time  in  cases  where  such  press  of 
freight  was  known  to  the  company  when  they 
received  the  freight,  and  had  existed  a  long 
time  when  the  goods  were  received,  unless 
they  notified  the  shipper  of  the  necessity  of  the 
•delay."  This  charge  was  held,  on  appeal,  to 
be  erroneous.  The  court  said:  "  We  are  also 
of  opinion  that  there  is  no  rule  of  law  requir- 
ing the  notice  mentioned  in  the  third  instruc- 
tion. We  have  seen  that  the  general  rule  is 
that  the  common  carrier  is  to  transport  and 
deliver  the  goods  within  a  reasonable  time ; 
and  what  is  a  reasonable  time  is  to  be  deter- 
mined by  all  the  circumstances  of  each  par- 
ticular case.  If  the  shipper  has  not  all  the 
information  he  desires  as  to  the  circumstances 
or  causes  which  will  expedite  or  delay  the 
delivery  of  goods,  it  would  be  more  reason- 
able that  he  should  make  inquiry  than  to  im- 
pose on  the  company  or  its  agents  the  duty  of 
giving  unasked  a  statement  of  such  circum- 
stances." Peet  v.  Chicago,  etc.,  R.  Co.,  20 
Wis.  594,  91  Am.  Dec.  446.  See  also  Galena, 
■etc.,  R.  Co.  v.  Rae,  18  111.  488,  68  Am.  Dec. 
574;  Thayer  v.  Burchard,  99  Mass.  508.  Com- 
pare Tierney  v.  New  York  Cent.,  etc.,  R.  Co., 
76  N.  Y.  305,  affirming  10  Hun  (N.  Y.)  569,  67 
Barb.  (N.  Y.)  538. 

1.  Must  Be  No  Discrimination.  —  See  infra, 
this  title.  Discrimination  as  to  Facilities  ;  Truax 
t.  Philadelphia,  etc.,  R.  Co.,  3  Houst.  (Del.) 

233.  .  . 

But  the  carrier  may  discriminate  in  favor  of 


perishable  goods  where  there  is  a  special  stress 
of  business.  See  infra,  this  title,  Liability  for 
Delay  —  Perishable  Freights. 

In  an  action  for  damages  to  property  shipped 
over  the  defendant's  road,  resulting  from  a 
negligent  delay  in  its  transportation,  the  de- 
fendant company  showed  that  its  road  was  in 
good  order  and  well  equipped;  that  the  car  in 
which  the  property  was  loaded  was  connected 
with  a  train  on  the  8th  of  November,  and  run 
onto  a  side  track,  and  there  remained  until 
the  15th,  when  it  was  sent  forward.  It  also 
gave  evidence  tending  to  show  that  the  delay 
was  occasioned  by  an  accumulation  of  freight 
beyond  the  capacity  of  the  road  to  carry,  and 
that  the  train  was  sent  forward  in  its  regular 
order.  The  plaintiff  in  reply  showed  by  the 
defendant's  books  several  instances  where 
goods,  which  were  billed  after  the  8th,  arrived 
in  an  average  time  of  less  than  two  days  after 
the  dates  of  the  bills,  and  also  that  the  date  of 
the  way-bill  indicated  the  date  when  the  car  was 
loaded  and  placed  with  the  train.  It  was  held 
that  this  evidence  tended  to  prove  that  the  car 
containing  the  property  in  question  was  not 
sent  forward  in  its  regular  order,  and  made 
the  question  one  of  fact  for  the  jury,  whose 
determination  could  not  be  reviewed  on  ap- 
peal. Acheson  v.  New  York  Cent.,  etc.,  R. 
Co.,  61  N.  Y.  652. 

2.  See  Missouri,  etc.,  R.  Co.  v.  Graves, 
(Tex.  App.  1890)  16  S.  W.  Rep.  102;  Cross  v. 
Graves,  4  Tex.  App.  Civ.  Cas.,  §  99;  Hamilton 
v.  Western  North  Carolina  R.  Co.,  96  N.  Car. 
398,  30  Am.  &  Eng.  R.  Cas.  1;  Ayres  v.  Chi- 
cago, etc.,  R.  Co.,  71  Wis.  372,  5  Am.  St.  Rep. 
226,  35  Am.  &  Eng.  R.  Cas.  679.  See  also 
Pittsburgh,  etc.,  R.  Co.  v.  Racer,  5  Ind.  App. 
209. 

3.  See  infra,  this  section,  Duty  Declared  by 
Statute. 

4.  Special  Contract  to  Furnish  on  Certain  Day 
—  No  Hour  Named.  —  Where  the  carrier  is  not 
required  by  the  contract  or  order  for  the  cars 
to  furnish  them  at  any  particular  hour  of  the 
day,  it  may  furnish  them  at  any  hour  of  the 
day  it  sees  fit.  McGrew  v.  Missouri  Pac.  R. 
Co.,  109  Mo.  582.  In  this  case  the  contract 
was  for  coal  cars,  and  they  were  furnished  at 
four  o'clock  in  the  afternoon,  the  hour  at 
which  the  miners  stopped  work,  so  that  they 
could  not  be  used  until  the  next  day.  It  was 
held  that  this  gave  no  cause  of  action  against 
the  company. 
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If  the  Agreement  Is  to  Furnish  Cars  Unconditionally,  it  seems  that  the  company  cannot 
excuse  its  failure  to  do  so  by  showing  that  such  failure  was  caused  by  an 
unusual  press  of  business  or  an  unavoidable  accident  or  an  act  of  God.1  Such 
a  defense  cannot  be  set  up  to  an  action  based  on  a  mere  breach  of  contract, 
unless  it  can  be  gathered  from  the  terms  of  the  contract  itself  that  it  is  to  be 
allowed.* 

Consideration.  —  The  contract,  to  be  a  binding  obligation  on  the  carrier  or  the 
shipper,  must  be  something  more  than  a  mere  offer  and  acceptance  ;  there  must 
be  some  consideration  shown  either  in  the  payment  of  money  or  in  the  expen- 
diture of  labor  upon  the  faith  of  the  contract.3 

How  Fact  of  Existence  of  Special  Contract  Determined. — Whether  or  not  a  special  con- 
tract for  facilities  exists  is  to  be  determined  from  the  circumstances  surround- 
ing the  case.  The  elements  necessary  to  the  validity  of  ordinary  agreements 
between  parties  must  appear.4 


Parol  Agreement  —  Subsequent  Bill  of  Lading. 

—  The  plaintiff  made  an  oral  agreement  with 
the  defendant  company  by  which  it  was  to 
provide  certain  cars  on  a  day  named  for  the 
transportation  of  the  plaintiff's  cattle  to  Rich- 
mond. The  company's  agent  had  no  knowl- 
edge of  the  shipper's  intention  to  have  the  cat- 
tle arrive  at  that  place  in  time  for  the  market 
of  a  particular  day.  The  cars  were  not  fur- 
nished as  agreed,  and  the  shipment  was  de- 
layed. When  it  was  made,  two  days  later,  a 
bill  of  lading  was  given,  limiting  the  com- 
pany's liability  for  detention,  etc.,  in  consid- 
eration of  a  reduced  rate.  In  an  action  by 
the  shipper  for  delay  the  court  held  that  the 
subsequent  bill  of  lading  did  not  affect  the 
prior  oral  contract,  and  that  the  shipper  might 
recover  for  the  breach  of  such  contract  with- 
out being  affected  by  the  provisions  of  the  bill 
of  lading.  Hamilton  Western  North  Caro- 
lina R.  Co.,  96  N.  Car.  398;  30  Am.  &  Eng. 
R.  Cas.  r. 

Date  of  Contract  Immaterial.  —  In  a  suit 
against  a  company  for  failure  to  furnish 
cars  at  the  time  contracted  for,  the  date  of  the 
contract  is  immaterial,  and  although  the  dec- 
laration may  allege  a  contract  made  on  a 
particular  day,  it  is  error  to  exclude  proof  of 
a  contract  made  on  a  different  day.  More- 
house v.  Texas  Trunk  R.  Co.,  4  Tex.  App. 
Civ.  Cas.,  §  266. 

Authority  of  Agent.  —  See  infra,  this  title. 
Authority  of  Carrier's  Agents,  as  to  the  author- 
ity of  a  station  agent  to  contract  to  furnish  cars. 

1.  Act  of  God.  —  See  infra,  this  title,  Liability 
for  Delay,  where  this  principle  is  discussed  in 
another  connection.  See  also  Gann  v.  Chi- 
cago, etc.,  R.  Co.,  2  Mo.  App.  Rep.  1288, 
where  the  evidence  was  held  not  to  have 
established  a  special  contract  to  furnish  cars. 

2.  Jemison  v.  McDaniel,  25  Miss.  83;  Raily 
v.  De  Crespigny,  L.  R.  4  Q.  B.  185;  Pollock 
on  Contracts,  p.  366.  See  also  Atkinson  v. 
Ritchie,  10  East  530;  Deming  v.  Grand  Trunk 
R.  Co.,  48  N.  H.  455,  2  Am.  Rep.  267;  Spence 
v.  Chodwick,  10  Q.  B.  517,  59  E.  C.  L.  517, 
11  Jur.  872;  Hadley  v.  Clarke,  8  T.  R.  259. 
For  similar  reasons  an  unexpected  press  of 
business  is  no  defense,  where  it  appears  that 
there  was  an  unconditional  contract.  Gulf, 
etc.,  R.  Co.  v.  Hume,  6  Tex.  Civ.  App.  653; 
Gulf,  etc.,  R.  Co.  v.  McCorquodale,  71  Tex.' 
41,  35  Am.  &  Eng.  R.  Cas.  653;  Cross  v.  Mc- 
Faden,  1  Tex.  Civ.  App.  461. 


3.  Consideration  for  Contract  Must  be  Shown. — 

In  Chicago,  etc.,  R.  Co.  v.  Dane,  43  N.  Y. 
240,  which  was  an  action  to  recover  damages 
for  the  breach  of  an  alleged  contract  to  carry 
a  quantity  of  railroad  iron  from  New  York  to 
Chicago,  it  appeared  that  the  contract  relied 
on  consisted  of  a  letter  from  the  defendant 
company  to  the  plaintiff,  in  which  the  com- 
pany proposed  to  receive  and  transport  a  cer- 
tain quantity  of  railroad  iron  to  the  place 
mentioned,  at  a  stipulated  price.  This  propo- 
sition was  accepted  by  the  plaintiff.  The  com- 
pany having  afterwards  refused  to  carry  the 
iron,  this  action  was  brought;  and  it  was  held 
that  inasmuch  as  the  plaintiff  had  not  bound 
himself  to  furnish  the  iron  for  transpcrtaticn, 
the  contract  was  without  any  consideration 
and  invalid  for  want  of  mutuality.  See  also 
Riggins  v.  Missouri  River,  etc.,  R.  Co.,  73 
Mo.  598,  9  Am.  &  Eng.  R.  Cas.  242;  Tilley  v. 
Cook  County,  103  U.  S.  155. 

But  where  the  shipper  has  begun  to  act  on 
the  faith  of  the  contract  and  has  hauled  some 
of  his  goods  to  the  depot  before  the  refusal  of 
the  company,  there  is  no  want  of  mutuality  or 
consideration,  and  the  shipper  may  have  an 
action  for  the  breach  of  the  agreement  without 
making  any  further  tender  of  his  goods. 
Louisville,  etc.,  R.  Co.  v.  Flanagan,  113  Ind. 
488,  3  Am.  St.  Rep.  674,  32  Am.  &  Eng.  R. 
Cas.  535;  Pittsburgh,  etc.,  R.  Co.  v.  Hollowell, 
65  Ind.  188;  Laboyteaux  v.  Swigart,  103  Ind. 
596;  and  see  infra,  this  title,  Tender  of  Goods 
by  Shipper. 

Contract  to  Carry  as  Much  Grain  as  Shipper  May 
Desire.  —  A  contract  binding  a  carrier  to  carry 
as  many  car  loads  of  grain  as  the  shipper  may 
desire  to  have  carried  is  not  invalid  on  the 
ground  that  the  shipper  is  under  no  obligation 
to  ship  any  definite  or  designated  quantity  of 
grain.  Such  a  contract  may  be  revoked,  pos- 
sibly, but  if  acts  are  done  in  performance  it 
is  valid  as  to  them.  There  can  be  no  effective 
revocation  while  the  contract  is  in  full  force. 
Cleveland,  etc.,  R.  Co.  v.  Closser,  126  Ind. 
348,  22  Am.  St.  Rep.  593,  45  Am.  &  Eng.  R. 
Cas.  275. 

4.  What  Constitutes  Contract  to  Furnish  Cars  at 
Certain  Date. —  In  Baker  v.  Kansas  City,  etc., 
R.  Co.,  91  Mo.  152,  28  Am.  &  Eng.  R.  Cas. 
61,  the  plaintiff,  desiring  to  ship  a  number  of 
car  loads  of  cattle,  met  the  general  freight 
agent  of  the  defendant  company  and  informed 
him  that  he  desired  a  certain  number  of  cars 
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Waiver  of  Carrier's  Broach  of  Contract.  —  The  shipping  of  goods  by  a  Consignor  at 

a  latjei  day  than  the  time  at  which  the  defendant  company  had  agreed  to  fur- 
nish cars,  and  the  acceptance  of  a  bill  of  lading  at  the  time  of  such  shipment, 
w  ill  not  have  the  effect  of  merging  into  the  later  contract  the  prior  oral  one,, 
but  tin-  consignor's  right  of  action  for  a  breach  of  the  first  agreement  remains 
unaffected.1 

3.  Duty  Declared  by  Statute  —  Case  Must  Be  Brought  within  Statute.  —  Where, 
as  in  many  of  the  states,2  the  duty  to  furnish  facilities  is  declared  by  statute, 
the  shipper,  in  order  to  recover  for  a  failure  to  discharge  the  duty,  must 
allege  and  show  such  a  state  of  facts  as  will  bring  his  case  clearly  within  its. 
terms.3 


at  a  certain  day  and  at  certain  stations  along 
the  line  of  the  company's  road.  The  agent 
said  he  would  have  the  cars  ready,  and  called 
the  clerk  to  take  down  the  order.  The  defend- 
ant company  failed  to  have  the  cars  ready  at 
the  day  specified,  and  did  not  furnish  them 
until  several  days  afterward,  in  consequence 
of  which  the  plaintiff  sustained  considerable 
injury.  In  an  action  to  recover  for  such  in- 
jury, the  defendant  company  denied  the  ex- 
istence of  any  such  contract.  It  was  held  that 
there  was  a  contract  between  the  parties  for 
such  cars  to  be  furnished  on  the  days  stipu- 
lated, and  that  the  defendant  company  was 
liable  for  its  failure  to  furnish  them.  See  also 
Toledo,  etc.,  R.  Co.  v.  Roberts,  71  111.  540; 
and  infra,  this  title,  Authority  of  Carrier's 
Agents. 

Mutual  Assent  —  Mere  Order  hy  Shipper.  —  In 

cases  of  this  character,  as  in  all  others,  there 
must  be  a  mutual  assent  in  order  to  create  the 
contract.  A  shipper's  order  calling  for  a 
specified  number  of  cars  for  a  day  named 
therein  will  not,  unless  accepted  by  the  car- 
rier, constitute  a  contract  binding  on  either. 
Missouri  Pac.  R.  Co.  v.  Texas,  etc.,  R.  Co.,  31 
Fed.  Rep.  864. 

Mere  Arrangements  as  to  Trains.  —  An  ar- 
rangement between  the  defendant  railroad 
company  and  a  committee  of  a  peach-growers' 
convention,  by  which  the  company  was  to  run 
a  special  daily  train  during  the  peach  season  to 
Philadelphia,  there  to  connect  with  another 
railroad,  for  the  transportation  of  peaches  to 
New  York,  which  train  was,  before  the  com- 
mencement of  the  season,  duly  advertised  by 
the  company  for  that  purpose  to  leave  the  seve- 
ral stations  on  its  road  in  the  state  at  the  re- 
spective hours  stated  each  day  (Saturdays  and 
Sundays  excepted)  and  reach  Philadelphia  at 
a  certain  hour  in  the  evening,  with  the  view 
to  make  such  connection  and  in  time  for  the 
next  morning's  market  in  New  York,  will  not 
constitute  a  special  contract  between  the  com- 
pany and  a  shipper  of  peaches  from  the  state 
to  New  York  during  the  season,  to  transport 
his  peaches  by  such  train.  The  shipper  must 
sue,  if  at  all,  for  a  breach  of  the  company's 
common-law  duty.  Truax  v.  Philadelphia, 
etc.,  R.  Co.,  3  Houst.  (Del.)  233;  Reed  v.  Phila- 
delphia, etc.,  R.  Co.,  3  Houst.  (Del.)  176. 

Option  Contract. — The  plaintiff  contracted 
with  the  defendant  company  that  the  latter 
should  carry  a  car  load  of  hogs  to  St.  Louis 
for  thirty-five  dollars,  "  with  privilege  of  Chi- 
cago at  forty-five  dollars,"  etc.  It  was  held 
that  the  contract  of  shipment  meant  that  the 
plaintiff  could  ship  to  St.  Louis,  and  that  he 


would  there  have  the  privilege  of  determining, 
in  a  reasonable  time,  whether  he  would  go  on 
to  Chicago,  and  that,  upon  his  demand  for 
transportation  to  be  furnished  within  a  reason- 
able time  to  Chicago,  and  the  failure  of  the 
defendant  so  to  furnish  it,  he  was  entitled  to 
recover.  White  v.  Missouri  Pac.  R.  Co.,  19 
Mo.  App.  400. 

1.  Subsequent  Shipment  No  Waiver  of  Breach  of 
Contract  to  Furnish  Cars.  —  McAbsher  v.  Rich- 
mond, etc.,  R.  Co.,  108  N.  Car.  344,  55  Am.  & 
Eng.  R.  Cas.  324,  note.  In  this  case  the  court 
said:  "  Here,  then,  we  have  a  special  contract 
to  provide  transportation  on  a  certain  day.  It 
is  broken,  and  damage  ensues.  Can  it  be 
that  because  the  plaintiffs  afterward  entered 
into  an  actual  contract  of  shipment,  which  was 
duly  performed,  their  right  to  recover  dam- 
ages for  the  breach  of  a  prior  special  contract  is 
merged  into  the  second,  and  thus  entirely  de- 
feated? "  See  also  Hamilton  v.  Western  North 
Carolina  R.  Co.,  96  N.  Car.  398,  30  Am.  & 
Eng.  R.  Cas.  1. 

2.  Statute  Merely  Affirmatory  of  Common  Law. 
—  Article  4226  of  Texas  Rev.  Stat,  provides 
that  "  every  such  corporation  shall  start  and 
run  their  cars  for  the  transportation  of  pas- 
sengers and  property  at  regular  times,  to  be 
fixed  by  public  notice,  and  shall  furnish  suffi- 
cient accommodations  for  the  transportation  of 
all  such  passengers  and  property  as  shall 
within  a  reasonable  time  previous  thereto  offer 
or  be  offered  for  transportation  at  the  place  of 
starting,  *  *  *  and  shall  take,  transport, 
and  discharge  such  passengers  and  property 
at,  from,  and  to  such  places  on  the  due  pay- 
ment of  the  tolls,  freight,  or  fare  legally  au- 
thorized therefor."  It  is  held  that  this  is 
"  merely  declaratory  of  the  common  law;" 
that,  aside  from  the  statute,  "  it  would  be  the 
duty  of  the  carrier  to  provide  all  necessary 
facilities  and  means  for  transporting  such 
property  as  might  be  offered,  at  least  to  the 
extent  that  would  ordinarily  be  expected  to 
seek  transportation  by  the  particular  line." 
Houston,  etc.,  R.  Co.  v.  Smith,  63  Tex.  322. 
22  Am.  &  Eng.  R.  Cas.  421. 

3.  Where  Duty  Prescribed  by  Statute.  —  Gal- 
veston, etc.,  R.  Co.  v.  Schmidt,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  452. 

Such  Statutes  are  to  be  Given  a  Reasonable 
Construction.  —  Thus,  the  Illinois  statute  which 
provides  that  "  every  railroad  corporation  in 
the  state  shall  start  and  run  cars  for  the  trans- 
portation of  such  passengers  and  property  as 
shall,  within  a  reasonable  time  previous  there- 
to, be  ready  or  offered  for  transportation," 
cannot  be  so  extended  as  to  include  coal  in  the 
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Written  Application  for  Cars  Required  —  Oral  Application  Insufficient.  —  Thus  where  the 
statute  provides  a  penalty  against  any  railroad  company  for  failure  or  refusal 
to  furnish  cars  upon  a  written  application  being  made  by  the  shipper,  there 
can  be  no  recovery  of  the  penalty  where  a  mere  oral  application  is  shown  to 
have  been  made,1  though  the  shipper  could  still  maintain  an  action,  in  such  a 
case,  for  a  breach  of  the  common-law  duty  of  the  carrier.2 

Under  the  Wisconsin  statute,  which  requires  every  railroad  company  to  furnish 
cars  upon  reasonable  notice  and  when  within  its  power  to  do  so,  no  action  can 
be  maintained  for  a  delay  in  furnishing  cars  unless  it  is  alleged  that  it  was 
within  the  defendant  company's  power  to  furnish  the  cars  at  the  time 
demanded.3 

English  Railway  and  Canal  Traffic  Act.  —  In  England  the  duty  of  common  carriers 
in  this  regard  is  elaborately  provided  for  by  the  statute  known  as  the  Railway 
and  Canal  Traffic  Act,  which  declared  the  duties  and  obligations  of  all  public 
carriers  and  provided  for  the  appointment  of  a  board  of  commissioners  to 
secure  their  enforcement.4 


earth,  to  be  dug  and  raised  from  the  mines 
after  cars  are  furnished,  so  that  the  carrier, 
for  any  neglect  in  that  regard,  will  be  subject 
to  the  treble  penalty  provided  in  the  statute. 
People  v.  Illinois,  etc.,  R.,  etc.,  Co.,  122  111. 
506;  Illinois,  etc.,  R.,  etc.,  Co.  v.  People,  19 
111.  App.  141. 

Right  of  Action  Assignable.  — -  The  right  of 
action  given  by  Rev.  Stat.  1894  (Ind.),  §§  5185, 
5190,  for  failure  on  the  part  of  a  carrier  to 
furnish  cars,  is  assignable.  Chicago,  etc.,  R. 
Co.  v.  Wolcott,  141  Ind.  267. 

Duty  to  Provide  Warehouse  Facilities.  —  Un- 
der Minnesota  Gen.  Stat.  1878,  c.  124,  §§  7  and 
8,  which  fix  the  charge  for  receiving,  elevating, 
and  handling  grain  at  elevators,  and  allowing 
other  persons  to  erect  elevators  adjoining  the 
track  whenever  the  railroad  company  refuses 
to  handle  and  store  it,  if  a  company  furnishes 
suitable  warehouse  facilities  at  the  rates  fixed 
by  law,  it  may  designate  such  warehouse  or 
elevator  as  the  exclusive  place  at  such  station 
for  receiving  and  shipping  grain,  and  may 
refuse  to  receive  or  ship  it  from  other  places. 
Rhodes  v.  Northern  Pac.  R.  Co.,  34  Minn.  87, 
21  Am.  &  Eng.  R.  Cas.  31. 

1.  Texas  Statute  Fixing  Penalty  for  Not  Fur- 
nishing Cars. —  Missouri  Pac.  R.  Co.  v.  Har- 
mor.son,  4  Tex.  App.  Civ.  Cas.,  £  91.  See 
also  Cross  v.  Graves,  4  Tex.  App.  Civ.  Cas., 
§  99;  Texas  Pac.  R.  Co.  v.  Nicholson,  61  Tex. 
491,  21  Am.  &  Eng.  R.  Cas.  133;  Texas,  etc., 
R.  Co.  v.  Hamm,  2  Tex.  App.  Civ.  Cas.,  §  490. 

Under  the  Rev.  Stat,  of  Texas,  1879,  art- 
279,  providing  that  for  refusing  to  transport 
goods  tendered  for  carriage  a  common  carrier 
shall  incur  a  penalty  of  from  five  to  five  hun- 
dred dollars,  to  be  recovered  by  the  owner  of, 
the  goods,  a  railroad  company  does  not  incur 
the  penalty  by  refusing  to  furnish  cars  on  re- 
quest. Moreover,  this  statute  is  repealed  by 
Sayles  Tex.  Civ.  Stat.,  art.  4227,  providing 
that  by  the  refusal  of  a  railroad  company  to 
transport  any  property  or  to  deliver  the  same, 
the  carrier  shall  pay  all  damages,  and  by  art. 
4227(7,  §  3,  providing  for  a  penalty  of  twenty- 
five  dollars  per  day  if  cars  are  not  furnished 
when  applied  for.  San  Antonio,  etc.,  R.  Co. 
v.  Bailey,  4  Tex.  App.  Civ.  Cas.,  §  67. 

The  Texas  statute,  Sayles  Civ.  Stac,  art. 
4227/;,       1,  2,  requires  railroad  companies  to 


furnish  suitable  cars  for  the  transportation  of 
sheep,  hogs,  goats,  and  calves.  Art.  4227^, 
§  3  (of  Sayles  Civ.  Stat.)  fixes  a  penalty  fof 
failure  to  furnish  cars  as  required  when  prop- 
erly applied  for.  But  there  is  nothing  in  the 
statute  fixing  the  character  of  the  cars  to  be 
furnished.  The  duty  of  the  company  is  there- 
fore limited  to  furnishing  safe  and  suitable 
cars,  and  no  penalty  can  be  recovered  for  a 
failure  to  furnish,  on  application,  "  stable 
stock  cars."  Austin,  etc.,  R.  Co.  v.  Slator,  7 
Tex.  Civ.  App.  344.  In  this  case  the  applica- 
tion for  cars  was  made  to  the  station  agent  in 
charge  of  the  company's  business  at  that 
point.  The  statute  required  the  application 
to  be  made  to  the  superintendent  or  person  in 
charge  of  transportation,  and  the  company 
urged  that  a  mere  station  agent  was  not  such 
a  person.  But  it  was  held  that  he  was,  and 
that  an  application  to  him  was  sufficient  under 
the  statute.  Sayles  Civ.  Stat.  Tex.,  art.  4227a, 
§  4;  Austin,  etc.,  R.  Co.  v.  Slator,  7  Tex.  Civ. 
App.  344,  citing  Easton  v.  Dudley,  78  Tex.  239. 

2.  Statute  Does  Not  Destroy  Right  of  Action  for 
Breach  of  Common-law  Duty.  —  Missouri,  etc., 
R.  Co.  v.  Graves,  (Tex.  App.  1890)  16  S.  W. 
Rep.  102;  Cross  v.  Graves,  4  Tex.  App.  Civ. 
Cas.,  §  99;  Missouri  Pac.  R.  Co.  v.  Harmon- 
son,  4  Tex.  App.  Civ.  Cas.,  §  91. 

3.  Wisconsin  Statute  —  Ability  of  Carrier  Must 
Appear.  —  The  language  of  the  statute  is  that 
"  every  railroad  company  shall,  upon  reason- 
able notice,  when  within  its  power  to  do  so. 
furnish  suitable  cars  for  any  person  applying 
therefor."  Under  this  the  shipper  must  not 
only  allege  and  prove  that  it  was  within  the 
power  of  the  company  to  have  furnished  the 
cars,  but  must  also  allege  and  prove  a  reason- 
able notice.  Richardson  v.  Chicago,  etc.,  R. 
Co.,  61  Wis.  596,  18  Am.  &  Eng.  R.  Cas.  530. 
See  also  Rev.  Stat,  of  Wisconsin,  §  1798;  Ayres 
v.  Chicago,  etc.,  R.  Co.,  71  Wis.  372,  5  Am. 
St.  Rep.  226,  35  Am.  &  Eng.  R.  Cas.  679. 

4.  English  Railway  and  Canal  Traffic  Act,  17 
&  18  Vict.,  c.  31.  The  act  is  set  out  in  2  Jac. 
Fish.  Digest,  p.  1615  et  seq. 

"  The  Clause  as  to  Affording  Reasonable  Fa- 
cilities'  is  in  itself  wide  enough  to  give  au- 
thority to  interfere  even  with  the  construction 
of  the  railway,  and  to  direct  the  providing  of 
new  or  improved  structural  accommodations. 
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General  Requirements  of  the  Act.  —  It  required  that  all  railway  and  canal  companies 
should,  according  to  their  respective  powers,  afford  all  reasonable  facilities 
for  receiving,  forwarding,  and  delivering  traffic,  and  should  give  no  undue 
advantage  or  preference  to  or  in  favor  of  any  person  or  company.1 

Common-law  Remedies  of  Shipper  Not  Affected.  —  It  was  intended  principally  to  pre- 
vent undue  preferences,  and  does  not  affect  any  remedy  a  shipper  might  have 
independently  by  mandamus  or  by  indictment  against  a  carrier  for  a  breach  of 
public  duty.* 

To  What  Contracts  Inapplicable.  —  It  does  not  apply  to  special  contracts  entered 
into  between  ;i  railway  company  and  other  persons  as  to  the  receiving  and  for- 
warding of  traffic  beyond  the  limits  of  its  own  lines.3 


This  view  of  its  scope  seems  to  have  been 
adopted  by  the  judges  in  the  case  of  Caterham 
R.  Co.  v.  London,  etc.,  R.  Co.,  26  L.  J.  C.  P. 
161,  1  C.  B.  N.  S.  410,  87  E.  C.  L.  410,  in  grant- 
ing a  rule  nisi,  which,  however,  was  never 
drawn  up."  Redman's  Law  of  Railway  Car- 
riers (2d  ed.),  p.  20. 

It  was  held,  however,  by  Lord  Cockburn,  in 
a  later  case,  that  the  comimssioners  referred 
to  could  not  make  an  order  directing  a  com- 
pany to  execute  certain  structural  works  in 
respect  of  this  railway,  amongst  others,  to  ex- 
tend the  limits  of  stations,  to  widen  a  bridge 
so  as  to  admit  two  sets  instead  of  one  double 
set  of  lines,  to  increase  existing  platforms  and 
yards,  to  cover  with  roofs  certain  platforms 
and  yards,  etc.;  the  statute  merely  gave  power 
to  compel  a  railway  company  to  so  use  and 
manage  its  stations  and  works,  and  so  con- 
duct its  business,  as  to  afford  accommodation 
reasonably  to  be  expected  of  it  with  the  means 
at  its  disposal  for  receiving,  forwarding,  and 
delivering  traffic,  and  possibly  even  to  the  ex- 
tent of  determining  the  number  of  trains  to  be 
run,  or  the  times  of  departure  or  the  like. 
South  Eastern  R.  Co.  v.  Railway  Com'rs,  5  Q. 
B.  Div.  217,  28  W.  R.  464,  41  L.T.  N.  S.  760. 

See  Barrett  v.  Great  Northern  R.  Co.,  1  C. 
B.  N.  S.  423,  87  E.  C.  L.  423,  26  L.  J.  C.  P.  83, 
holding  that  in  order  to  induce  the  interfer- 
ence of  the  court  on  a  question  of  "  reason- 
able facilities,"  as  provided  for  in  the  act,  it  is 
necessary  to  show  a  public  inconvenience,  and 
not  merely  an  individual  grievance.  See  also 
Beadell  v.  Eastern  Counties  R.  Co.,  2  C.  B.  N. 
S.  509,  89  E.  C.  L.  509,  26  L.  J.  C.  P.  250. 

1.  See  Bennett  v.  Manchester,  etc.,  R.  Co., 
6  C.  B.  N.  S.  707,  95  E.  C.  L.  707;  and  the 
authorities  in  the  succeeding  note. 

2.  Statute  Does  Not  Affect  Common-law  Remedy 
of  Shipper.  — The  statute  was  designed  to  afford 
a  remedy  against  an  undue  preference  or  un- 
due prejudice  to  a  particular  individual  or 
class,  in  respect  of  the  traffic  on  the  railway  or 
canal,  and  was  not  intended  to  apply  to  the 
case  of  a  breach  or  neglect  by  the  company  of 
a  public  duty,  which  was  already  susceptible 
of  redress  by  mandamus  or  by  indictment. 
Bennett  v.  Manchester,  etc.,  R.  Co.,  6  C. 
B.  N.  S.  707,  95  E.  C.  L.  707.  In  this  case 
the  defendant  company  was  the  owner  of 
the  "Old  Dock,"  and  also  of  another  called  the 
"  New  Dock"  communicating  with  their  rail- 
way. It  was  required  by  act  of  parliament  to 
maintain  the  Old  Dock  and  the  approach 
thereto  at  a  certain  depth.  It  was  held  that  a 
failure  to  perform  this  duty,  whereby  the  dock 


and  its  approach  became  silted  up  so  that  the 
depth  of  water  was  insufficient  for  vessels  to 
get  to  the  wharves  adjoining,  was  not  the  sub- 
ject of  redress  under  the  Traffic  Act,  although 
it  was  suggested  that  the  object  of  the  defend- 
ant company  was  to  discourage  the  traffic  to 
the  Old  Dock,  and  to  direct  it  to  the  New  which 
joined  its  railway.  Bennett  v.  Manchester, 
etc.,  R.  Co.,  6  C.  B.  N.  S.  707,  95  E.  C.  L. 
707.  See  also  Baxendale  v.  West  Midland  R. 
Co.,  3  Giff.  650,  affirmed  7  L.  T.  N.  S.  297; 
Atty.-Gen.  v.  Great  Northern  R.  Co.,  1  Drew. 
&  S.  154. 

The  jurisdiction  of  the  court  of  chancery  or 
of  the  attorney-general  is  not  abolished  or 
abridged  by  the  act  which  gives  a  concurrent 
jurisdiction  to  courts  of  law.  Atty.-Gen.  v. 
Great  Northern  R.  Co.,  1  Drew.  &  S.  154; 
Baxendale  v.  West  Midland  R.  Co.,  3  Giff.  650, 
affirmed  7  L.  T.  N.  S.  297. 

Construction  of  the  Statute.  —  For  a  construc- 
tion of  the  various  provisions  of  the  statute, 
see  Winsford  Local  Board  v.  Cheshire  Lines 
Committee,  7  Ry.  &  C.  T.  Cas.  72;  Tharsis 
Sulphur,  etc.,  Co.  v.  London,  etc.,  R.  Co.,  3 
Ry.  &  C.  T.  Cas.  455;  Local  Board  v.  North 
Eastern  R.  Co.,  3  Ry.  &  C.  T.  Cas.  306;  Port- 
way  v.  Colne  Valley,  etc.,  R.  Co.,  7  Ry.  &  C. 
T.  Cas.  102;  Victoria  Coal,  etc.,  Co.  v.  Neath, 
etc.,  R.  Companies,  3  Ry.  &  C.  T.  Cas.  37; 
Wannan  v.  Scottish  Cent.  R.  Co.,  r  Ry.  &  C. 
T.  Cas.  237,  2  Sess.  Cas.  (3d  ser.)  1373;  Wat- 
kinson  v.  Wrepham,  etc.,  Quay  R.  Co.,  3  Ry. 
&  C.  T.  Cas.  446;  Pickford  v.  Caledonian  R. 
Co.,  1  Ry.  &  C.  T.  Cas.  252;  Ayrshire,  etc.,  R. 
Co.  v.  Glasgow,  etc.,  R.  Co.,  6  Ry.  &  C.  T. 
Cas.  26;  Donald  v.  North-Eastern  R.  Co.,  6 
Ry.  &  C.  T.  Cas.  53;  Hammans  v.  Great 
Western  R.  Co.,  4  Ry.  &  C.  T.  Cas.  181. 

3.  Does  Not  Cover  Traffic  between  Connecting 
Lines. — ■  Zunz  v.  South  Eastern  R.  Co.,  L.  R. 
4  Q.  B.  539.  1°  B.  &  S.  594,  38  L.  J.  Q.  B. 
209;  Turner  v.  South  Eastern  R.  Co.,  17  W. 
R.  1096. 

Thus,  it  does  not  cover  a  case  of  arrange- 
ments made  by  a  railway  company  whese  lines 
terminate  at  the  sea,  with  a  steamboat  owner, 
for  carrying  across  the  sea  goods  and  passen- 
gers brought  by  the  railway.  Napier  v.  Glas- 
gow, etc.,  R.  Co.,  1  Ry.  &  C.  T.  Cas.  292,  4 
Sess.  Cas.  (3d  ser.)  87. 

A  company  is  not  bound  to  provide  booking 
offices  for  traffic  for  places  off  its  railway,  nor 
to  arrange  for  the  conveyance,  by  road,  of 
goods  between  such  places  to  its  nearest  sta- 
tion. Dublin,  etc.,  R.  Co.  v.  Midland  Great 
Western  R.  Co.,  3  Ry.  &  C.  T.  Cas.  379. 
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4.  Cars  Furnished  Must  Be  Suitable  and  Safe.  —  The  duty  of  the  carrier  requires 
that  the  cars  furnished  for  the  transportation  of  the  shipper's  goods  shall  be 
in  all  respects  safe  and  suitable  for  goods  of  the  character  of  those  to  be  trans- 
ported; the  duty  is  not  discharged  by  furnishing  cars  unsuited  to  the  purposes 
for  which  they  are  required.1 

Cars  Furnished  the  Property  of  Another  Line.  —  The  liability  of  any  company  for  hav- 
ing furnished  cars  not  suitable  for  the  carriage  of  such  goods  as  they  were 
required  for  is  not  affected  by  the  fact  that  the  cars  furnished  were  the  prop- 
erty of  some  other  company.2 

Acceptance  by  Shipper  of  Unfit  Cars,  with  Knowledge.  —  Nor  is  the  carrier  relieved 
from  liability  for  failure  to  furnish  suitable  and  proper  cars  by  the  fact  that  the 
shipper  knew  them  to  be  defective  and  accepted  and  used  them,  in  the  absence 
of  a  distinct  agreement  by  him  to  assume  the  risk  of  shipping  in  such  cars.3 


1.  Cars  Must  Be  Suitable  for  Purpose  Required.  — 

See  the  title  Carriers  of  Live  Stock. 

England.  —  Lyon  v.  Mells,  5  East  428 ;  Shaw 
v.  York,  etc.,  R.  Co.,  13  Q.  B.  347,  66  E.  C.  L. 
347- 

Illinois. — Terre  Haute,  etc.,  R.  Co.,  v. 
Crews,  53  111.  App.  50. 

Iowa.  —  Beard  v.  St.  Louis,  etc.,  R.  Co.,  79 
Iowa  527,  42  Am.  &  Eng.  R.  Cas.  509. 

Massachusetts.  —  Pratt  v.  Ogdensburg,  etc., 
R.  Co.,  102  Mass.  557. 

Mississippi. — Alabama,  etc.,  R.  Co.  v. 
Searles,  71  Miss.  744. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Dea- 
ver,  45  Neb.  307. 

New  York.  —  Tucker  v.  Pennsylvania  R. 
Co.,  11  Misc.  Rep.  (N.  Y.  C.  PI.)  366. 

See  also  Sloan  v.  St.  Louis,  etc.,  R.  Co.,  58 
Mo.  220;  Udell  v.  Illinois  Cent.  R.  Co.,  13  Mo. 
App.  254;  The  Caledonia,  43  Fed.  Rep.  681;  St. 
Louis,  etc.,  R.  Co.  v.  Henderson,  57  Ark.  402 
(furnishing  infected  cars  for  shipment  of 
cattle). 

Where  a  company  undertakes  to  carry  but- 
ter for  a  shipper  it  is  bound  to  use  for  its  trans- 
portation such  improved  refrigerator  cars  as 
are  then  generally  in  use  for  protecting  such 
articles  from  heat.  And  when  the  company 
owns  no  such  cars  it  is  not  relieved  from 
liability  on  that  account  where  it  appears  that 
the  same  protection  to  the  goods  might  have 
been  afforded  by  a  proper  use  of  ice  boxes  in 
the  cars.  If  there  is  any  delay  in  securing 
such  cars  it  is  the  company's  duty,  when  it 
has  agreed  to  transport  the  butter  on  a  day 
named,  to  place  it  in  cold  storage  until  the 
cars  can  be  had.  Beard  v.  Illinois  Cent.  R. 
Co.,  79  Iowa  518,  18  Am.  St.  Rep.  381,  42  Am. 
&  Eng.  R.  Cas.  445;  Beard  v.  St.  Louis,  etc., 
R.  Co..  79  Iowa  527,  42  Am.  &  Eng.  R.  Cas. 
509- 

A  carrier  is  not  bound,  as  a  matter  of  law, 
to  furnish  any  particular  kind  of  car  for  the 
transportation  of  perishable  goods,  yet  a  fail- 
ure to  do  so  may  be  a  fact  for  the  jury  to  con- 
sider in  determining  the  question  of  negli- 
gence. Udell  v.  Illinois  Cent.  R.  Co.,  13  Mo. 
App.  254. 

Death  of  Shipper's  Employee  Caused  by  Defective 
Car. —  In  Hoosier  Stone  Co.  v.  Louisville,  etc., 
R.  Co..  131  Ind.  575,  55  Am.  &  Eng.  R.  Cas. 
643,  it  appeared  that  through  the  failure  of 
the  defendant  company  to  furnish  a  safe  and 
proper  car  for  the  plaintiffs'  use,  one  of  their 
employees  was  killed,  and  they  were  com- 


pelled to  pay  damages  for  causing  his  death. 
It  was  held  that  the  plaintiffs  weie  entitled  to 
recover  against  the  defendant  company  for 
the  amount  of  the  damages  they  were  com- 
pelled to  pay  to  the  administrator  of  the  dead 
employee;  and  that  the  former  judgment 
against  them  would  not  bar  this  action  against 
the  defendant.  See  also  White  v.  Cincinnati, 
etc.,  R.  Co.,  89  Ky.  478,  42  Am.  &  Eng.  R. 
Cas.  547,  when  the  carrier  was  held  liable  for 
the  death  of  a  shipper  caused,  while  he  was 
loading  stock,  by  a  defect  in  a  car  and  its  ap- 
pliances for  loading. 

2.  Fact  that  Cars  of  Another  Company  are  Used 
No  Defense.  —  Combe  v.  London,  etc.,  R.  Co., 
31  L.  T.  N.  S.  613. 

A  carrier  is  liable  for  loss  of  goods  resulting 
from  defects  in  a  car  used  for  transportation, 
the  existence  of  which  implies  negligence, 
although  the  car  belonged  to  another  and  was 
procured  by  the  carrier  for  the  particular  ship- 
ment at  the  special  request  of  the  shipper, 
upon  his  paying  the  additional  expense,  and 
the  shipment  was  made  in  its  then  condition; 
the  car  being  of  a  kind  acceptable  to  the  car- 
rier, and  commonly  used  in  making  like  ship- 
ments. Louisville,  etc.,  R.  Co.  v.  Dies,  91 
Tenn.  177. 

Refrigerator  Car  —  Approval  by  Seller. —  The 

fact  that  the  refrigerator  cars  used  by  the  car- 
rier in  transporting  hams  for  the  plaintiff  were 
examined  and  approved  by  the  party  selling 
the  hams  will  be  no  defense.  Chicago,  etc., 
R.  Co.  v.  Davis,  159  111.  53,  affirming  54  111. 
App.  130. 

3.  Fact  that  Shipper  Accepts  Cars  is  No  Defense 
unless  Carrier  is  Expressly  Released.  —  Pratt  v. 
Ogdensburg,  etc.,  R.  Co.,  102  Mass.  557;  Ala- 
bama, etc.,  R.  Co.  v.  Searles,  71  Miss.  744; 
Kansas  City,  etc.,  R.  Co.  v.  Holland.  68  Miss. 
351;  Wallingford  v.  Columbia,  etc.,  R.  Co.,  26 
S.  Car.  258;  Louisville,  etc.,  R.  Co.  v.  Dies, 
91  Tenn.  177;  Hunt  v.  Nutt,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  1031.  See  also  infra,  this 
title,  Limitation  of  Liability — Construe/ion  of 
Special  Contracts. 

A  stipulation  in  the  bill  of  lading  that  the 
shipper  accepts  the  cars  as  suitable  and  safe 
is  no  defense,  in  so  far  as  it  operates  to  relieve 
the  carrier  from  liability  for  failure  to  provide 
proper  cars  due  to  its  negligence.  Galveston, 
etc.,  R.  Co.  7/.  Silegman,  (Tex.  Civ.  App.  1893) 
23  S.  W.  Rep.  298. 

The  rule  of  the  text  does  not  apply,  how- 
ever, where  the  transportation  is  to  be  by 
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Particular  Cars  Such  as  are  Usually  Furnished  by  the  Company.  —  The  fact  that  the  cars 

furnished  by  the  carrier  and  used  for  the  transportation  of  the  shipper's  goods 
were  of  the  kind  always  used  by  it  for  that  particular  kind  of  transportation, 
will  not  relieve  it  from  liability  if  it  appears  that  they  were  not  of  a  proper 
character,  although  it  may  also  appear  that  the  carrier  sued  is  the  only  one  in 
that  locality  engaged  in  such  transportation.1 

5.  Tender  of  Goods  by  Shipper.  — ■  Whether  the  duty  of  the  carrier  to  furnish 
facilities  in  a  particular  case  is  based  upon  the  common  law  or  arises  out  of 
a  special  contract  or  from  a  statutory  provision,  the  shipper,  in  order  to  charge 
the  carrier  with  a  breach  of  its  duty  to  furnish  suitable  cars  on  demand,  must 
prove  a  tender  of  his  goods  at  the  carrier's  regular  place  for  receiving  such 
freight;  but  it  seems  that  where  the  carrier  announces  in  advance  that  it  will 
not  furnish  the  facilities  demanded,  the  performance  of  this  condition  on  the 
part  of  the  shipper  is  unnecessary  and  need  not  be  proved.2 

6.  Shipper's  Unlawful  Intention  as  a  Defense.  —  It  is  no  defense  to  an  action 
against  the  carrier  for  negligently  failing  to  furnish  cars  as  it  was  bound  to  do, 
that  the  plaintiff  intended  to  dispose  of  his  goods  at  their  destination  on  Sun- 
day ;  the  illegal  purpose  of  the  shipper  cannot  affect  the  carrier's  liability  unless 
it  entered  into  the  consideration  of  the  contract  of  transportation.3 


wagon,  and  the  shipper  himself  selects  and 
approves  the  wagons  to  be  used.  In  such  a 
case  evidence  by  the  shipper  that  the  wagons 
were  unsuitable  or  insufficient  is  not  com- 
petent.   Carr  v.  Schafer,  15  Colo.  48. 

1.  Fact  that  Cars  Used  Were  of  the  Kind  Al- 
ways Used  by  Carrier. — Leonard  v.  Fitchburg  R. 
Co.,  143  Mass.  307  (transportation  of  cattle  to 
quarantine). 

2.  Refusal  to  Furnish  Cars  Excuses  Tender.  — 
Louisville,  etc.,  R.  Co.  v.  Flanagan,  113  Ind. 
488,  3  Am.  St.  Rep.  674,  32  Am.  &  Eng.  R. 
Cas.  532.  Compare  Doty  v.  Strong,  1  Pin. 
(Wis.)  313,  40  Am.  Dec.  773. 

When  a  railway  company  announces  through 
its  agent  that  it  will  not  make  a  shipment  at  a 
time  previously  contracted  for,  a  tender  of  the 
articles  to  be  shipped  at  the  time  previously 
agreed  on  is  thereby  waived  and  rendered  un- 
necessary to  fix  the  liability  of  the  company 
for  resulting  damages.  Texas  Pac.  R.  Co.  v. 
Nicholson,  61  Tex.  491,  21  Am.  &  Eng.  R. 
Cas.  133.  See  also,  as  to  necessity  of  a  tender 
by  the  shipper,  supra,  this  title,  What  Will 
Excuse  Failure  to  Receive  and  Carry. 

In  Wilder  v.  St.  Johnsbury,  etc.,  R.  Co.,  66 
Vt.  636,  which  was  an  action  for  refusal,  on  the 
part  of  the  defendant,  to  carry  for  the  plaintiff, 
it  appeared  that  the  plaintiff  and  the  defend- 
ant's manager  had  a  dispute  as  to  the  amount 
due  one  by  the  other,  which  ended  with  the 
manager  declaring  that  his  company  would 
refuse  thereafter  to  carry  for  the  plaintiff. 
The  shipments  contemplated  by  the  plaintiff 
were  not  to  be  made  for  some  months,  and 
when  the  time  came  to  make  them  he  made 
no  effort  to  secure  transportation  over  the  de- 
fendant's line,  but  used  other  lines.  It  was 
held  that  there  was  no  such  tender  or  waiver 
thereof  shown  as  would  authorize  the  action 
against  the  defendant.  Little  Rock,  etc.,  R. 
Co.  v.  Conatser,  61  Ark.  560.  Compare  Cen- 
tral, etc.,  R.  Co.  v.  Morris,  68  Tex.  49,  28  Am. 
&  Eng.  R.  Cas.  50. 

Where  Shipper  Owns  No  Goods  for  Shipment  at 
Time  of  Contract. — The  fact  that  the  shipper 
had  no  goods  for  shipment  at  the  time  the 


contract  for  certain  cars  was  made,  was  held 
not  to  affect  his  right  to  recover  for  a  breach 
of  the  contract  by  the  carrier,  when  it  ap- 
peared that  the  contract  was  made  in  good 
faith  and  for  a  valuable  consideration.  Such 
fact  may  be  shown,  however,  on  the  question 
of  damages.  Pittsburgh,  etc.,  R.  Co.  v. 
Racer,  5  Ind.  App.  209. 

3.  Intention  of  Shipper  to  Sell  Goods  on  Sun- 
day. —  In  Waters  v.  Richmond,  etc.,  R.  Co., 
no  N.  Car.  338,  55  Am.  &  Eng.  R.  Cas.  344, 
note,  which  was  an  action  against  the  defendant 
company  for  a  failure  to  furnish  cars  on  a  cer- 
tain day  as  it  had  contracted  to  do,  in  order 
that  the  plaintiff's  cattle  might  reach  their 
destination  on  Saturday,  it  was  held  that  it 
was  proper  to  instruct  the  jury  in  such  a  case 
that  "  if  the  plaintiff  had  in  his  mind  at  the 
time  of  making  the  alleged  contract  the  pur- 
pose to  sell  his  cattle  or  expose  them  for  sale  in 
Charleston  on  Sunday,  and  communicated  his 
purpose  to  the  defendant,  and  the  contract  was 
made  with  this  understanding,  then  it  is  void 
and  the  plaintiff  is  not  entitled  to  recover." 

The  Fact  that  Live  Stock  were  Received  for 
Shipment  on  Sunday  is  no  excuse  for  a  delay  or 
refusal  to  furnish  cars.  Guinn  v.  Wabash, 
etc.,  R.  Co.,  20  Mo.  App.  453. 

Contract  Made  on  Sunday.  —  The  fact  that  the 
contract  was  entered  into  on  Sunday  will  not 
render  it  invalid,  where  it  is  to  be  performed 
on  Monday.  Baker  v.  Louisville,  etc.,  R.  Co., 
10  Lea  (Tenn.)  308.    See  the  title  Sunday. 

Sale  on  Sunday.  —  In  McAbsher  v.  Richmond, 
etc.,  R.  Co.,  108  N.  Car.  344,  55  Am.  &  Eng. 
R.  Cas.  345,  note,  it  was  held  that  the  defend- 
ant company  was  entitled  to  an  instruction 
that  "  the  plaintiff  cannot  show  any  sale-day 
or  any  market  price  in  Norfolk  on  Sunday,  be- 
cause all  work  and  labor  is  forbidden  by  the 
laws  of  Virginia;  nor  can  he  recover  any  dam- 
ages by  reason  of  the  difference  between  such 
Sunday  market  price  and  the  market  price  of 
another  day,"  it  appearing  that  the  alleged 
purpose  of  the  plaintiff  was  to  reach  said  city 
in  time  for  the  Sunday  market.  But  the 
plaintiff  was  entitled  to  have  a  modification 
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7.  Proximate  or  Remote  Cause.  —  Although  the  carrier  may  have  failed  to 
discharge  its  duty  as  to  furnishing  facilities  for  transportation  as  it  had  specially 
agreed  to  do,  it  is  still  responsible  for  such  damages  only  as  are  the  direct  and 
immediate  consequence  of  its  failure ;  it  cannot  be  held  liable  for  remote  con- 
sequences of  such  failure,  although  it  may  be  shown  that  but  for  such  failure 
the  loss  would  not  have  occurred.1 

IV.  Discrimination  as  to  Facilities  —  common-law  Duty. — It  is  a  part  of 
the  common-law  duty  of  every  carrier  to  serve  the  members  of  the  public  all 
alike  and  without  discrimination  as  to  facilities  or  price.  The  very  definition 
of  a  common  carrier  excludes  the  right  to  grant  monopolies  or  to  give  special 
or  unequal  preferences;  it  implies  indifference  as  to  whom  he  may  serve, 
and  an  equal  readiness  to  serve  all  who  may  apply,  in  the  order  of  their 
application.2 

Statute.  —  This  duty  is  declared  and  specifically  provided  for  by  statutes 
in  England  and  by  the  state  and  federal  legislation  in  the  United  States. 

The  English  Act  provided  that  no  company  should  make  or  give  any  undue  or 


that  if  the  alleged  transactions  on  Sunday 
were  not,  according  to  the  custom  of  the  place, 
completed  sales,  such  damages  might  be  con- 
sidered. 

Violation  of  Interstate  Commerce  Law.  —  The 

fact  that  the  contract  of  shipment  provides  for 
a  rebate  to  the  shipper,  in  violation  of  the  in- 
terstate commerce  law,  will  be  no  defense  to 
the  carrier  for  a  loss  of  the  shipment.  Insur- 
ance Co.  of  North  America  v.  Delaware  Mut. 
Safety  Ins.  Co.,  91  Tenn.  537. 

Money  for  Contraband  Trade.  —  No  damages 
were  recoverable  for  a  breach  of  a  contract  to 
carry  money  from  Mexico  to  Texas,  during  the 
civil  war,  where  such  money  was  intended  to 
enable  the  bailee  to  carry  on  a  contraband 
trade.    Cantu  v.  Bennett,  39  Tex.  303. 

1.  Loss  Must  Be  Direct  Consequence  —  Proximate 
Cause.  —  In  St.  Louis,  etc.,  R.  Co.  v.  Commer- 
cial Union  Ins.  Co.,  139  U.  S.  223,  49  Am.  & 
Eng.  R.  Cas.,  137,  it  appeared  that  the  defend- 
ant company  had  specially  contracted  to  haul 
away  all  cotton  from  a  particular  compress  as 
soon  as  it  was  ready  for  shipment.  It  failed 
to  do  so,  and  as  a  consequence  the  cotton 
rapidly  accumulated  at  the  compress,  and  the 
plaintiff's  bales  were,  with  many  others,  stored 
in  the  street,  where  they  caught  fire  from  some 
unknown  cause  and  were  destroyed.  It  was 
held  that  while  the  compress  company  may 
have  had  a  right  of  action  against  the  railroad 
company  for  a  breach  of  the  contract,  the 
plaintiff  could  have  none  against  the  railroad 
company,  because  that  company  had  never 
taken  charge  of  his  cotton;  and  there  was  no 
liability  on  such  company's  part,  because  its 
failure  to  discharge  its  duty  was  not  the  proxi- 
mate cause  of  the  loss.  See  also  Marine  Ins. 
Co.  v.  St.  Louis,  etc.,  R.  Co.,  41  Fed.  Rep.  643, 
43  Am.  &  Eng.  R.  Cas.  79,  reversed  in  139  U.  S. 
223;  St.  Louis,  etc.,  R.  Co.  v.  Neel,  56  Ark. 
279.  55  Am.  &  Eng.  R.  Cas.  428;  Martin  v.  St. 
Louis,  etc.,  R.  Co.,  55  Ark.  510,  56  Am.  &  Eng. 
R.  Cas.  112. 

In  Kansas  City,  etc.,  R.  Co.  v.  Lilly  (Miss. 
1891),  8  So.  Rep.  644,  45  Am.  &  Eng.  R.  Cas. 
379,  which  was  an  action  for  the  loss,  by  fire, 
of  cotton  placed  alongside  a  railroad  track, 
awaiting  shipment,  the  court  instructed  the 
jury  that  if  the  shipper  had  contracted  with 
5  C.  of  L. — 12  1 


the  defendant  company  to  furnish  a  car  for  the 
shipment  of  such  cotton,  and  the  company 
failed  to  comply  with  such  contract,  and  by 
reason  of  such  failure  the  cotton  was  damaged 
by  fire,  they  should  find  for  the  plaintiff.  It 
was  held  that  this  was  error,  there  being  no 
evidence  to  connect  the  supposed  breach  of 
contract  to  supply  the  car  with  the  fire  from 
which  the  damage  resulted. 

Where  the  plaintiff  sued  to  recover  damages 
for  the  loss  of  a  valuable  contract  for  furnish- 
ing railroad  ties,  on  account  of  the  failure  of 
the  defendant  company  to  furnish  shipping  fa- 
cilities, the  company  was  allowed  to  show  the 
real  cause  of  the  loss  to  have  been  due  to  the 
plaintiff's  having  been  crowded  out  of  the  tie- 
yards  by  an  independent  contractor.  Spur- 
lock  v.  Missouri  Pac.  R.  Co.,  93  Mo.  530,  32 
Am.  &  Eng.  R.  Cas.  538,  note. 

2.  At  Common  Law.  —  See  New  England 
Express  Co.  v.  Maine  Cent.  R.  Co.,  57  Me. 
188,  2  Am.  Rep.  31;  Chicago,  etc.,  R.  Co.  v. 
People,  67  111.  11,  16  Am.  Rep.  599;  Chicago, 
etc.,  R.  Co.  v.  Wolcott,  141  Ind.  267;  Wheeler 
v.  San  Francisco,  etc.,  R.  Co.,  31  Cal.  46,  89 
Am.  Dec.  147;  Messenger  v.  Pennsylvania  R. 
Co.,  37  N.  J.  L.  531,  18  Am.  Rep.  754;  Keeney 
v.  Grand  Trunk  R.  Co.,  59  Barb.  (N.  Y.)  104, 
affirmed  47  N.  Y.  525. 

At  common  law  it  is  the  duty  of  a  common 
carrier  not  to  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  or  in 
favor  of  any  person,  and  not  to  subject  any 
person  to  undue  or  unreasonable  prejudice  or 
disadvantage  in  respect  to  terms,  facilities, 
or  accommodations;  and  the  carrier  will  be 
liable  for  any  damage  arising  from  violation  of 
this  duty.  McDuffee  7>.  Portland,  etc.,  R.  Co., 
52  N.  H.  430,  13  Am.  Rep.  72,  2  Am.  Ry.  Rep. 
261.  See  Sandford  v.  Catawissa,  etc.,  R.  Co., 
24  Pa.  St.  378,  64  Am.  Dec.  667. 

Railroad  companies  must  receive  and  trans- 
port property  in  the  order  in  which  it  is  offered, 
and  they  cannot  exercise  partiality  in  accept- 
ing the  property  tendered  by  some  and  reject- 
ing that  offered  by  other  persons.  If  this  rule 
is  violated,  the  company  is  liable  for  all  dam- 
ages resulting  therefrom.  Houston,  etc.,  R. 
Co.  v.  Smith,  63  Tex.  322,  22  Am.  &  Eng.  R. 
Cas.  421. 
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unri.  Mson.ihlc  preference  or  advantage  to  or  in  favor  of  any  particular  person 
or  company  or  any  particular  description  of  traffic  in  any  respect  whatsoever. 
Requiring  Certain  Consignors  to  Sign  Conditions  Not  Exacted  of  Others.  —  Under  this  it  is- 

.m  unlawful  discrimination  to  require  a  consignor  to  sign  conditions  affixed  to 
a  hill  of  lading  which  others  of  the  same  class  are  not  required  to  sign.1 

Discrimination  as  to  Time  of  Receiving  Goods.  —  So  also  receiving  goods  of  certain 
consignors  after  the  closing  of  its  offices  and  refusing  to  receive  those  of  others 
offering  at  the  same  time,  no  unusual  fact  appearing  as  a  reason  for  the  dis- 
crimination, is  within, the  prohibition  of  this  act.2 

Admitting  Vans  of  Certain  Shippers  at  Later  Hours  than  Others.  —  The  same  is  true  as 

to  admitting  into  the  station  the  vans  of  certain  shippers  at  a  later  hour  than 
those  of  others  are  allowed  to  enter.3 

statutes  in  United  states.  —  In  the  United  States,  the  statutes,  state  and  federal,, 
provide  specifically  against  any  discrimination  in  favor  of  or  against  any  shipper, 
either  in  respect  of  charges  or  of  facilities.  The  provisions  of  the  Interstate 
Commerce  Act,  which  are  very  comprehensive,  are  discussed  elsewhere.4  The 
state  legislation  follows  the  English  statute  in  all  salient  features,  but  specific 
reference  should  be  had  to  the  statutes  themselves  in  determining  the  effect 
of  any  particular  decision  thereon. 

Preferences  as  to  Time  of  Shipment.  —  Independently  of  the  Statutes  it  is  unlawful  to  dis- 
criminate in  favor  of  or  against  any  shipper.5  If  a  railroad  company  stores 
freight  received  for  transportation,  on  the  ground  that  it  has  no  present  facili- 
ties for  forwarding  it,  and  in  the  meantime  receives  and  forwards  new  and  subse- 
quent freight,  it  is  liable  to  the  shipper  injured  thereby,  and  cannot  defend  by 
showing  that  the  plaintiff's  freight  was  shipped  before  other  freight  received 
earlier.® 

Mere  Difference  of  Treatment  Not  Necessarily  Unlawful  Discrimination.  —  Whether  or  not  a 
difference  in  the  treatment  accorded  different  shippers  amounts  to  a  discrimina- 
tion or  not,  must  depend  upon  the  surrounding  circumstances;  a  mere  differ- 
ence does  not  of  necessity  constitute  unlawful  discrimination. 7 

1.  English  Act.  —  Baxendale  v.  Bristol,  etc.,  639,  95  E.  C.  L.  639;  Baxendale  v.  London, 
R.  Co.,  11  C.  B.  N.  S.  787,  103  E.  C.  L.  787.  etc.,  R.  Co.,  12  C.  B.  N.  S.  758,  104  E.  C.  L. 
See  South  Eastern  R.  Co.  v.  Railway  Com'rs,  758.  See  also  Marriott  v.  London,  etc.,  R.  Co., 
41  L.  T.  N.  S.  760,  28  W.  R.  464,  where  the  Eng-  1  C.  B.  N.  S.  499,  87  E.  C.  L.  499.  It  was  there- 
lish  statute  is  examined  at  length  See  also  in  fore  held  that  the  injunction  should  issue  al- 
this  connection  Davis  v.  Taff  Vale  R.  Co.,  (1895)  though  the  court  was  evenly  divided  as  to 
App.  542,  11  R.  189.  whether  the  former   cases  were  precedents 

2.  Garton  v.  Bristol,  etc.,  R.  Co.,  1  B.  &  S.  binding  on  it  and  as  to  whether  the  injunction 
112,  101  E.  C.  L.  112,  30  L.  J.  Q.  B.  273,  6  C.  should  properly  be  issued  in  such  a  case. 

B.  N.  S.  639,  95  E.  C.  L.  639,  28  L.  J.  C.  P.  306.  4.  See  the  title  Interstate  Commerce. 

3.  May  be  Enjoined.  —  Palmer  v.  London,  etc.,  5.  Independently  of  Statute.  —  Kansas  Pac.  R. 
R.  Co.,  L.  R.  1  C.  P.  588,  35  L.  J.  C.  P.  289;  Co.  v.  Bayles,  19  Colo.  348,  61  Am.  &  Eng. 
Palmer  v.  London,  etc.,  R.  Co.,  L.  R.  6  C.  P.  R.  Cas.  128.  See  also  Bayles  v.  Kansas  Pac.  R. 
194,  40  L.  J.  C.  P.  133.  In  the  first  of  these  Co.,  13  Colo.  181,  40  Am.  &  Eng.  R.  Cas.  42. 
cases,  it  appeared  that  A  collected  parcels  and  6.  Great  Western  R.  Co.  v.  Burns,  60  111.  284, 
forwarded  them  by  railway ;  the  defendant  com-  12  Am.  Ry.  Rep.  309. 

pany  refused  to  admit  his  vans  into  their  sta-  7.  What  Amounts  to  Discrimination.  —  Auden- 

tion  after  6:30  o'clock  P.  m.,  but  admitted  ried  v.  Philadelphia,  etc.,  R.  Co.,  68  Pa.  St. 
their  own  vans  and  those  of  B  at  a  later  hour  370,  8  Am.  Rep.  195.  Among  other  things, 
with  parcels,  which  they  forwarded  the  same  the  convenience  of  the  company  is  to  be  con- 
night.  The  hour  fixed  by  the  company  as  sidered.  Thus,  where,  owing  to  an  increase 
that  after  which  they  would  not  receive  goods  of  business,  the  railway  company  was  obliged 
was  reasonable.  The  company,  in  admitting  to  separate  its  mineral  from  its  goods  traffic  at 
their  own  vans  later,  acted  bona  fide  and  not  its  station  at  O.,  and  to  handle  its  mineral  traffic 
with  any  design  of  gaining  an  undue  advan-  at  another  station,  but  still  continued  to  deliver 
tage  over  the  other  collecting  carrier.  In  two  coal  at  O.  to  a  large  gas  works  near  the  station, 
similar  cases  injunctions  had  been  granted  which  had  side  tracks,  so  that  coal  consigned 
under  the  Railway  and  Canal  Traffic  Act  of  to  it  could  be  removed  at  once,  it  was  held  that 
1854  to  restrain  companies  from  admitting  this  did  not  constitute  an  undue  preference, 
their  own  vans  to  their  depots  at  a  later  hour  Lees  v.  Lancashire,  etc.,  R.  Co.,  18  Sol.  Jour, 
than  they  admitted  those  of  other  collecting  629.  See  also  Indian  River  Steamboat  Co.  v. 
carriers.  See  Garton  v.  Bristol,  etc.,  R.  Co.,  East  Coast  Transp.  Co.,  28  Fla.  387,  29  Am.  St. 
1  B.  &  S.  112,  101  E.  C.  L.  112,  6  C.  B.  N.  S.  Rep.  258,  49  Am.  &  Eng.  R.  Cas.  213  (dis- 
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Rule  Does  Not  Require  Same  Rates  and  Facilities  for  All. — The  rule  against  discrimina- 
tion does  not  require  that  every  shipper  shall  be  charged  exactly  the  same  rates 
or  allowed  the  same  facilities ;  the  rule  is  only  against  undue  preferences.  In 
determining  whether  or  not  undue  preference  has  been  given  in  either  the  receipt 
or  delivery  of  goods,  regard  must  be  had  not  only  to  the  convenience  of  the 
public  but  also  to  that  of  the  carrier,  and  he  cannot  be  charged  with  allowing 
undue  preferences  to  a  class  of  customers  where  the  character  of  their  ship- 
ments justifies  a  distinction.1 

The  Common-law  Rule  as  to  Freight  Charges  is  that  a  carrier  is  not  bound  to  treat  all 
his  patrons  with  absolute  equality ;  he  is  bound  to  carry  for  every  shipper  at 
a  reasonable  rate,  but  so  long  as  he  does  so  no  one  can  complain  if  he  is  willing 
to  carry  for  others  at  a  rate  less  than  reasonable.2    He  may  allow  lighter 


crimination  against  certain  of  several  compet- 
ing lines);  Cleveland,  etc.,  R.  Co.  v.  Closser, 
126  Ind.  348,  22  Am.  St.  Rep.  593. 

Preference  in  Delivering  Goods.  —  In  Parkinson 
v.  Great  Western  R.  Co.,  L.  R.  6  C.  P.  554,  a 
company  employed  an  agent  at  C.  to  receive 
goods  sent  to  that  station  and  to  deliver  them 
to  consignees  in  the  town,  and  refused  to  de- 
liver the  goods  at  the  station  to  carriers  who 
had  written  orders  from  persons  in  the  town 
authorizing  delivery  to  the  holder  of  goods 
arriving  for  them,  but  insisting  upon  orders 
specifically  describing  the  goods.  It  was  held 
that  this  was  an  undue  preference  in  favor  of 
the  company's  agent.  See  also  Fishbourne  v. 
Great  Southern,  etc.,  R.  Co.,  19  Sol.  Jour.  859. 

A  railroad  company  cannot  bind  itself  to  de- 
liver to  a  particular  stock-yard  all  live  stock 
coming  over  its  line  to  a  certain  point,  but  it  is 
bound  to  transport  over  its  road  and  deliver  to 
all  stock-yards  at  such  point,  reached  by  its 
tracks  or  connections,  all  live  stock  consigned, 
or  which  the  shippers  desire  to  consign,  to 
them,  upon  the  same  terms  and  in  the  same 
manner  as  under  like  conditions  it  transports 
and  delivers  to  their  competitors.  McCoy  v. 
Cincinnati,  etc.,  R.  Co.,  13  Fed.  Rep.  3. 

1.  Meaning  of  Rule  against  Discrimination  — 
Undue  Preferences.  —  See  Lough  v.  Outer- 
bridge,  143  N.  Y.  271,  42  Am.  St.  Rep.  712; 
Butcher's,  etc.,  Stock-Yards  Co.  v.  Louisville, 
etc.,  R.  Co.,  67  Fed.  Rep.  35,  31  U.  S.  App. 
252;  Lees  v.  Lancashire,  etc.,  R.  Co.,  18  Sol. 
Jour.  629;  Cooper  v.  London,  etc.,  R.  Co.,  4  C. 
B.  N.  S.  738,  93  E.  C.  L.  738;  West  v.  London, 
etc.,  R.  Co.,  L.  R.  5  C.  P.  622. 

Special  Agreements  —  When  Justified.  —  It  is 
competent  for  a  railway  company,  notwith- 
standing the  Railway  and  Canal  Traffic  Act,  to 
enter  into  special  agreements,  whereby  advant- 
ages may  be  secured  to  individuals  in  the  car- 
riage of  goods  on  the  railway,  where  it  is  made 
to  appear  clearly  that  in  entering  into  such 
agreements  the  company  has  only  the  interests 
of  the  proprietors  and  the  legitimate  increase 
of  the  profits  of  the  railway  in  view,  and  that  the 
consideration  given  to  the  company  in  return 
for  the  advantages  afforded  by  them  is  ade- 
quate, and  that  the  company  is  willing  to  afford 
the  same  facilities  to  others  upon  the  same 
terms.  Nicholson  v.  Great  Western  R.  Co.,  5  C. 
B.  N.  S.  366,  94  E.  C.  L.  366,  4  Jur.  N.  S.  1187. 

2.  Common-law  Rule  as  to  Charges.  —  Canada 
Southern  R.  Co.  v.  International  Bridge  Co., 
L.  R.  8  App.  723;  Ransome  t.  Eastern  Counties 
R.  Co.,  1  C.  B.  N.  S.  437,  87  E.  C.  L.  437;  De 


Menacho  v.  Ward,  23  Blatchf.  (U.  S.)  505; 
Johnson  v.  Pensacola,  etc.,  R.  Co.,  16  Fla.  623, 
26  Am.  Rep.  731 ;  Fitchburg  R.  Co.  v.  Gage,  12 
Gray  (Mass.)  393;  Concord,  etc.,  R.  Co.  v. 
Forsaith,  59  N.  H.  122,  47  Am.  Rep.  181;  State 
v.  Cincinnati,  etc.,  R.  Co.,  47  Ohio  St.  130,  42 
Am.  &  Eng.  R.  Cas.  330;  Avinger  v.  South 
Carolina  R.  Co.,  29  S.  Car.  265,  13  Am.  St. 
Rep.  716,  35  Am.  &  Eng.  R.  Cas.  519;  Ragan 
v.  Aiken,  9  Lea  (Tenn.)  609,  42  Am.  Rep.  684, 
9  Am.  &  Eng.  R.  Cas.  201. 

Statements  of  Rule. —  In  Fitchburg  R.  Co.  v. 
Gage,  12  Gray  (Mass.)  399,  the  court,  by  Mer- 
rick, J.,  said,  speaking  of  the  common-law  rule 
against  discrimination:  "  The  principle  de- 
rived from  that  source  is  very  plain  and  simple. 
It  requires  equal  justice  to  all.  But  the  equal- 
ity which  is  to  be  observed  in  relation  to  the 
public  and  to  every  individual  consists  in  the 
restricted  right  to  charge,  in  each  particular 
case  of  service,  a  reasonable  compensation 
and  no  more.  If  the  carrier  confines  himself 
to  this,  no  wrong  can  be  done  and  no  cause 
afforded  for  complaint.  If,  for  special  reasons, 
in  isolated  cases,  the  carrier  sees  fit  to  stipu- 
late for  the  carriage  of  goods  or  merchandise 
of  any  class  for1  individuals  for  a  certain  time 
or  in  certain  quantities  for  less  compensation 
than  what  is  the  usual,  necessary,  and  reason- 
able rate,  he  may  undoubtedly  do  so  without 
thereby  entitling  all  other  persons  and  parties 
to  the  same  advantage  and  relief." 

In  De  Menacho  v.  Ward,  23  Blatchf.  (U.  S.) 
505,  Wallace,  J.,  said:  "  Unquestionably  a 
common  carrier  is  always  entitled  to  a  reason- 
able compensation  for  his  services.  Hence  it 
follows  that  he  is  not  required  to  treat  all  those 
who  patronize  him  with  absolute  equality.  It 
is  his  privilege  to  charge  less  than  fair  com- 
pensation to  one  person  or  to  a  class  of  persons, 
and  others  cannot  justly  complain  so  long  as 
he  carries  on  reasonable  terms  for  them.  Re- 
specting preferences  in  rates  of  compensation, 
his  obligation  is  to  charge  no  more  than  a  fair 
return  in  each  particular  transaction,  and  ex- 
cept as  thus  restricted  he  is  free  to  discriminate 
at  pleasure.  This  is  the  equal  justice  to  all 
which  the  law  exacts  from  the  common  carrier 
in  his  relations  with  the  public."  Quoting 
Messenger  v.  Pennsylvania  R.  Co.,  37  N.  J.  L. 
531,  18  Am.  Rep.  754. 

A  railroad  company  cannot  be  charged  with 
unjust  discrimination  because  it  carries  freight 
free  for  one  of  its  eating  houses,  and  furnishes 
it  with  fuel  and  ice  and  also  gives  its  proprie- 
tor transportation,  and  refuses  the  same  favors 
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charges  in  favor  of  any  particular  shipper  or  class  of  shippers  where  the  cir- 
Cumstances  of  the  case  warrant  a  distinction,  as  where  the  preferred  individual 
or  class  offers  goods  in  larger  quantities  or  under  such  conditions  as  to  enable 
them  t>>  be  transported  at  less  expense.1 

Under  the  Statutes  existing  in  the  United  States,  however,  the  common-law 
rule  has  been  changed  in  some  respects. 

Determination  as  to  Prepayment  of  Charges.  —  In  some  jurisdictions  the  rule  is  that 

the  carrier  may  discriminate  in  favor  of  some  shippers  and  against  others 
w  ith  regard  to  requiring  the  prepayment  of  freight,  by  exacting  it  of  some  and 
not  of  others.2 

Order  in  Which  Goods  Should  be  Forwarded.  —  Where  there  is  a  heavy  blockade  of 
freight,  necessitating  some  delay  in  the  forwarding  of  goods  received  for  ship- 
ment, goods  should  be  sent  forward  in  the  order  of  time  in  which  they  were 
received  by  the  carrier  for  transportation.3  And  the  carrier  may  not  exercise 
partiality  in  such  cases  by  rejecting  goods  offered  by  some  parties  on  the 
ground  of  the  blockade  and  at  the  same  time  accepting  goods  tendered  by 
others.4 

In  Exceptional  Instances,  however,  as  where  it  is  important  to  forward  relief  for 
sufferers  from  flood  or  fire,  the  rule  may  be  dispensed  with  temporarily.5  The 
rule  against  discrimination  in  the  order  of  shipment  of  goods  tendered  finds 
another  exception  in  the  case  of  perishable  freights;  the  carrier  has  a  right  to 
give  such  freights  a  preference,  owing  to  the  dangers  of  delay  to  which  they 
alone  are  subject." 

Where  Carriers  Undertake  to  Call  for  Goods  to  be  Shipped.  —  Carriers  who,  like  express 
companies,  hold  themselves  out  as  undertaking  to  call  for  goods  to  be  carried 
over  their  lines  of  transportation,  are  entitled  to  fix  territorial  limits  beyond 
which  they  will  not  call  for  goods,  and  they  cannot  be  charged  with  unjust 
discrimination  because  they  refuse  to  call  for  goods  beyond  the  limits  fixed.7 

V.  When  Liability  Commences — 1.  With  Delivery  to  Carrier.  —  The  car- 
rier's liability  as  a  common  carrier  for  the  safety  of  goods  tendered  to  it  for 
transportation  commences  at  the  time  of  the  delivery  of  such  goods  to  it 
for  immediate  transportation.8 


to  another  house  on  its  line,  no  similarity  in 
the  contractual  relations  of  the  respective  pro- 
prietors with  the  company  being  shown.  Kelly 
v.  Chicago,  etc.,  R.  Co.,  (Iowa  1895)  61  N.  W. 
Rep.  957. 

1.  When  Smaller  Rates  are  Warranted.  —  John- 
son v.  Pensacola,  etc.,  R.  Co.,  16  Fla.  623,  26 
Am.  Rep.  731;  Fitchburg  R.  Co.  v.  Tuder,  12 
Gray  (Mass.)  399,  note;  Wood  on  Railroads 
(Miner's  ed.)  §  197-8.  See  also  Branley  v. 
South  Eastern  R.  Co.,  12  C.  B.  N.  S.  74,  104 
E.  C.  L.  74;  Baxendale  v.  Eastern  Counties 
R.  Co.,  4  C.  B.  N.  S.  78,  93  E.  C.  L.  78. 

2.  Discrimination  as  to  Requiring  Prepayment 
of  Freight. — -A  common  carrier  may  require 
prepayment  from  any  shipper  at  its  choice 
though  it  may  not  require  it  from  others.  Ran- 
dall v.  Richmond,  etc.,  R.  Co.,  108  N.  Car. 
612,  49  Am.  &  Eng.  R.  Cas.  75;  Allen  v.  Cape 
Fear,  etc.,  R.  Co.,  100  N.  Car.  397,  35  Am.  & 
Eng.  R.  Cas.  532.  In  the  latter  case  it  was 
said  that  demanding  prepayment  is  but  the 
exercise  of  a  right  to  demand  of  every  one 
that  the  charges  upon  all  freight  to  be  con- 
veyed shall  be  paid  in  advance.  "  We  do  not 
perceive  any  legal  wrong  done  to  one  to  whom 
credit  may  not  be  given  because  it  is  given  to 
others,  it  may  be  because  of  their  punctuality 
in  paying  bills  whenever  they  are  presented. 
The  statute  recognizes  the  right,  for  it  compels 


the  company  to  furnish  transportation,  not  gen- 
erally, but  on  due  payment  of  the  freight  or 
fare  legally  authorized  therefor.  Code,  §  1963. 
And  therefore  the  exaction  of  [pre]payment 
of  freight  for  goods  consigned  to  the  plaintiff 
is  but  the  assertion  of  a  right  which  might 
be,  if  in  fact  it  be  not,  enforced  against  all 
dealers." 

3.  Order  of  Transmission  in  Case  of  Blockade. — 

Acheson  v.  New  York  Cent.,  etc.,  R.  Co.,  61 
N.  Y.  652;  Houston,  etc.,  R.  Co.  v.  Smith,  63 
Tex.  322,  22  Am.  &  Eng.  R.  Cas.  421;  Page  v. 
Great  Northern  R.  Co.,  2  Ir.  Rep.  (C.  L.)  288. 

4.  Houston,  etc.,  R.  Co.  v.  Smith,  63  Tex. 
322,  22  Am.  &  Eng.  R.  Cas.  421. 

5.  Michigan  Cent.  R.  Co.  v.  Burrows,  33 
Mich.  6  (case  of  the  Chicago  fire). 

6.  See  infra,  this  title,  Liability  for  Delay  — 
Perishable  Freights. 

7.  Express  Company  —  Fixing  Limits  within 
Which  It  Will  Call  for  Goods.  —  The  fact  that  the 
plaintiff's  place  of  business,  which  was  outside 
of  the  limits  fixed,  was  nearer  the  company's 
office  than  the  extreme  limit  in  another  direc- 
tion would  not  affect  the  rule.  Bullard 
American  Express  Co.,  (Mich.  1895)65  N.  W. 
Rep.  551. 

8.  Delivery  for  Immediate  Transportation.  —  St. 

Louis,  etc.,  R.  Co.  v.  Knight,  122  U.  S.  79,  30 
Am.  &  Eng.  R.  Cas.  88;  St.  Louis,  etc.,  R. 
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Before  Goods  Put  on  Cars.  —  It  has  been  contended  that  the  carrier's  liability  was 
that  of  a  warehouseman  only,  until  the  goods  were  actually  loaded  upon  its  cars 
or  vessels,  following  the  rule  that  its  liability  as  a  common  carrier  terminated 
as  soon  as  the  goods  were  unloaded  and  placed  in  a  safe  warehouse.1  But 
the  rule  is  well  settled  that  the  carrier's  liability  as  such  commences  with  the 
delivery  of  the  goods  as  above  stated  and  before  the  goods  are  loaded  on  its 
cars.2 

Delivery  Must  Be  to  Carrier  as  Such. — -The  delivery  must  have  been  made  to  the 
carrier  in  its  capacity  as  such  and  not  otherwise.3 

2.  What  Constitutes  Delivery  —  Delivery  and  Acceptance  —  a.  Generally.  — 
In  order  to  charge  a  railroad  company  or  other  carrier  with  liability  for  the 
loss  of  or  injury  to  goods  which  have  been  tendered  for  carriage,  a  delivery 
by  the  shipper  or  his  agent  and  an  actual  or  implied  acceptance  by  the  carrier 
must  be  shown.4 

Exclusive  Possession  and  Control. —  To  constitute  a  delivery  there  must  be  a 
change  of  possession  from  the  shipper  to  the  carrier,  and  the  former  must 


Co.  v.  Murphy,  60  Ark.  333;  Merriam  v.  Hart- 
ford, etc.,  R.  Co.,  20  Conn.  354,  52  Am.  Dec. 
344;  Grand  Tower  Mfg.,  etc.,  Co.  v.  Ullman,  89 
111.  244;  Michigan  Southern,  etc.,  R.  Co.  v. 
Shurtz,  7  Mich.  515;  London,  etc.,  F.  Ins.  Co. 
v.  Rome,  etc.,  R.  Co.,  144  N.  Y.  200,  61  Am. 
&  Eng.  R.  Cas.  225;  Blossom  v.  Griffin,  13  N. 
Y.  569,  67  Am.  Dec.  7<:  Wade  v.  Wheeler,  47 
N.  Y.  658;  Clarke  v.  Needles,  25  Pa.  St.  338; 
Gulf,  etc.,  R.  Co.  v.  Travvick,  80  Tex. 
270;  East  Line,  etc.,  R.  Co.  v.  Hall,  64  Tex. 
615. 

A  delivery  to  the  carrier,  with  the  name 
and  address  of  the  consignee  marked  upon  the 
goods,  is,  in  the  absence  of  some  direction 
or  agreement  otherwise,  equivalent  to  an  ex- 
press direction  to  transport  them  to  such  con- 
signee at  once,  and  the  reception  of  the  goods 
under  such  circumstances  imposes  upon  the 
carrier  immediately  the  obligation  to  forward 
forthwith,  and  the  responsibility  of  a  common 
carrier,  unless  the  habitual  course  of  dealing 
between  the  parties  has  been  otherwise. 
Hutch,  on  Carr.  (2d  ed.),  §83,  citing  Witbeck 
v.  Holland,  45  N.  Y.  13,  6  Am.  Rep.  23;  Shel- 
ton  v.  Merchants'  Dispatch  Transp.  Co.,  59  N. 
Y.  258;  White  v.  Goodrich  Transp.  Co.,  46 
Wis.  493,  21  Am.  Ry.  Rep.  398. 

Delay  in  Transportation  by  Order  of  Shipper.  — 
Even  where  the  goods  have  been  delivered  for 
immediate  transportation,  the  carrier's  lia- 
bility becomes  that  of  a  warehouseman  only, 
if  the  shipper  orders  the  transportation  to  be 
delayed.  St.  Louis,  etc.,  R.  Co.  v.  Montgom- 
ery, 39  111.  335. 

Delay  for  Convenience  of  Carrier.  —  Where  a 
company  receives  goods  and  holds  them  for 
its  own  convenience  until  enough  are  made  up 
for  a  load,  it  is  liable  for  a  loss  that  occurs 
by  fire  while  being  so  held,  where  they  might 
have  been  forwarded  by  another  route,  al- 
though nothing  was  said  as  to  the  route  by 
which  they  were  to  be  sent.  Lawrence  v. 
Winona,  etc.,  R.  Co.,  15  Minn.  390,  2  Am. 
Rep.  130. 

1.  Before    Actually    Loaded    on    Cars.  —  See 

opinion  in  Fitchburg,  etc.,  R.  Co.  v.  Hanna, 
6  Gray  (Mass.)  541,  66  Am.  Dec.  427. 

When  Relation  of  Shipper  and  Carrier  Begins.  — 
The  relation  of  shipper  and  carrier  does  not 
begin  until  control  over  the   goods  is  sur- 


rendered by  the  shipper  and  assumed  by  the 
carrier.  But  the  relation  will  be  presumed  to 
have  commenced  when  the  carrier  accepts 
possession  and  assumes  control  over  the 
goods,  although  it  may  be  on  a  day  when  it 
had  advertised  that  it  would  not  receive 
goods  of  any  kind.  Reed  v.  Philadelphia, 
etc.,  R.  Co.,  3  Houst.  (Del.)  176. 

The  fact  that  the  carrier,  after  receiving  cot- 
ton for  shipment,  turns  it  over  to  a  compress 
company  for  compression  for  its  own  benefit, 
does  not  relieve  the  carrier  from  liability  for 
its  loss  while  thus  awaiting  compression.  Its 
liability,  having  begun,  would  continue  until 
ended  by  delivery.  Otis  Co.  v.  Missouri  Pac. 
R.  Co.,  112  Mo.  622,  55  Am.  &  Eng.  R.  Cas. 
637.    See  infra,  the  next  subdivision. 

2.  See  infra,  this  section,  Loading  Goods  on 
Cars. 

3.  Delivery  Must  Have  Been  to  Carrier  in  its 
Capacity  as  Such.  —  In  Edwards  v.  Sherratt,  1 
East  604,  the  defendant,  a  common  carrier  to 
and  from  B.  through  W.  to  R.,  employed  boats 
to  carry  to  and  from  B.  to  R.  and  to  and  from  B. 
to  W.  which  pass  on  different  days.  The  plain- 
tiff knowing  this  and  having  corn  at  W.,  which 
was  threatened  to  be  seized  by  a  mob,  wrote 
to  the  defendant  at  B.  to  send  a  private  boat 
quickly,  on  account  of  the  state  of  the  country, 
to  take  the  corn  to  B.  To  this  the  defendant 
returned  no  answer,  and  the  plaintiff,  fearing 
to  wait  until  the  day  the  defendant's  boat 
would,  in  the  course  of  its  usual  employment, 
go  from  W.  to  B.,  stopped  the  boat  passing  by 
from  R.  to  B.,  and,  without  disclosing  the  cir- 
cumstances to  the  boatman,  prevailed  on  him 
to  take  the  corn  on  board,  and  then  dispatched 
him  forward  in  the  night,  having  previously 
sent  private  orders  to  open  the  lock  at  any 
time  he  should  pass.  In  an  action  for  the  loss 
of  the  corn,  the  jury  having  found  that  the 
corn  was  not  delivered  to  the  defendant  in  the 
usual  course  of  dealing  as  a  common  carrier 
and  that  the  defendant  was  therefore  not  li- 
able, it  was  held  on  appeal  that  the  verdict 
should  be  sustained,  either  on  the  ground  of 
the  misconduct  of  the  plaintiff  or  the  other  cir- 
cumstances of  the  case. 

4.  Southern  Express  Co.  v.  McVeigh,  20 
Gratt.  (Va.)  264;  Illinois  Cent.  R.  Co.  v. 
Smyser,  38  111.  354,  87  Am.  Dec.  301. 
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relinquish  all  custody  and  control  of  th 
the  exclusive  possession  to  the  carrier.' 

I,  Change  of  Custody  and  Control.  — Grosvenor 
v.  Now  York  Cent.  R.  Co.,  39  N.  Y.  34,  5  Abb. 
Pr.  N.  S.  (N.  Y.)  345;  Wilson  v.  Atlanta,  etc., 
R.  Co.,  82  Ga.  386,  40  Am.  &  Eng.  R.  Cas.  25; 
Missouri  Pac.  R.  Co.  v.  McFadden,  154  U.  S. 
15-,;  Frazier  v.  Kansas  City,  etc.,  R.  Co.,  48 
Io  va  571.  See  also  Lake  Shore,  etc.,  R.  Co.  v. 
Foster,  104  [nd.  293,  54  Am.  Rep.  319. 

There  is  no  delivery  and  acceptance  so  as  to 
create  the  relation  of  shipper  and  carrier,  so 
long  as  the  owner  retains  the  control  of  goods. 
Ordinarily  it  is  necessary  in  delivering  goods 
to  a  railroad,  that  they  be  delivered  at  a  sta- 
tion and  to  an  authorized  agent;  but  this  rule 
may  be  changed  by  a  custom  or  usage  of  the 
company,  or  by  agreement  between  the  par- 
ties, as  to  either  the  place  or  mode  of  delivery. 
Truax  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst. 
(Del.)  233. 

Where  Cotton  Is  Still  in  the  Possession  of  a  Com- 
press Company,  and  the  railroad  company  has 
not  received  the  actual  custody  and  control  of 
it  nor  given  any  bill  of  lading  for  it,  the  latter 
company  cannot  be  considered  as  having  re- 
ceived it,  nor  can  it  be  held  liable  for  its  loss, 
though  it  may  have  failed  to  furnish  cars  for 
the  removal  of  the  cotton  as  rapidly  as  it  had 
contracted  to  do.  St.  Louis,  etc.,  R.  Co.  v. 
Commercial  Union  Ins.  Co.,  139  U.  S.  223. 
See  also  St.  Louis,  etc.,  R.  Co.  v.  Knight,  122 
U.  S.  79,  30  Am.  &  Eng.  R.  Cas.  88. 

Bills  of  Lading  Issued.  —  The  foregoing  rule 
is  true,  although  the  carrier  may  have  issued 
bills  of  lading  for  the  cotton,  and  although  a 
statute  of  the  state  may  expressly  prohibit 
warehousemen  and  carriers  from  issuing  re- 
ceipts or  bills  of  lading  except  for  goods  act- 
ually in  their  possession.  The  object  of  such 
a  statute  is  merely  to  protect  holders  of  such 
receipts  or  bills  of  lading.  Martin  v.  St. 
Louis,  etc.,  R.  Co.,  55  Ark.  510,  56  Am.  &  Eng. 
R.  Cas.  112. 

The  Owner  of  Certain  Cotton  Placed  It  on  a  Plat- 
form built  and  owned  by  a  municipality  and 
being  alongside  of  a  side  track  of  the  defend- 
ant company.  The  cotton  was  to  be  shipped 
over  the  line  of  the  defendant,  but  it  had  not 
received  or  receipted  for  the  same  nor  taken 
it  under  control.  While  unguarded  by  any 
one,  said  cotton  took  fire  either  from  the 
sparks  of  engines  on  the  company's  side 
track,  from  the  stumps  of  cigars  thrown  near 
it  by  loiterers,  or  from  some  other  cause  un- 
known. The  cotton  being  destroyed  and  suit 
being  brought  against  the  railroad  company 
to  recover  its  value,  it  was  held  that  the  de- 
fendant was  not  liable  as  a  common  carrier 
therefor.  Brown  v.  Atlanta,  etc.,  Air  Line  R. 
Co.,  19  S.  Car.  39,  13  Am.  &  Eng.  R.  Cas. 
479- 

Delivery  to  a  Ship  or  Other  Vessel  is  complete 
as  soon  as  the  master,  mate,  or  any  other 
agent  of  the  owner  receives  the  goods;  they 
may  be  received  upon  the  ship,  on  the  wharf, 
on  the  beach,  or  at  a  warehouse,  or  at  any 
other  place  at  which  an  agent  duly  authorized 
may  agree  to  receive  them.  And  in  such 
cases,  the  liability  of  the  master  and  owner  as 
common  carriers  commences  from  the  moment 


e  property  for  the  time  being,  leaving 


of  such  acceptance.  Hutch,  on  Carr.  (2d  ed.), 
§  95;  Story  on  Bail.  (9th  ed.)  534;  Greenwood 
v.  Cooper,  10  La.  Ann.  796. 

Delivery  to  a  Ferryman.  —  A  ferryman  is  not 
properly  a  common  carrier  until  he  has  been 
intrusted  with  the  entire  custody  and  control 
of  the  property  to  be  carried.  See  the  title 
Common  Carriers.  And  the  rule  is  that  he 
is  not  liable  as  a  common  carrier  until  after 
the  custody  and  control  of  the  goods  have  been 
turned  over  to  him;  there  is  no  delivery  to 
him  until  this  is  done.  See  Wyckoff  v. 
Queens  County  Ferry  Co.,  52  N.  Y.  32,  11  Am. 
Rep.  650;  White  v.  Winnisimmet  Co.,  7  Cush. 
(Mass.)  155.  Compart-  Blakeley  v.  Le  Due,  19 
Minn.  187;  Cohen  v.  Hume,  1  McCord  L. 
(S.  Car.)  439;  Miles  v.  James,  1  McCord  L.  (S. 
Car.)  157;  C»ok  v.  Gourdin,  2  Nott  &  M. 
(S.  Car.)  19. 

Subject  to  Further  Orders  from  Shipper.  —  A 
railroad  company  becomes  liable  as  a  common 
carrier  only  when  goods  are  delivered  to  and 
accepted  by  it  for  immediate  transportation  in 
the  usual  course  of  business.  If  they  are  to 
await  further  orders  from  the  shipper  before 
carriage,  it  incurs,  at  the  utmost,  the  liability 
of  a  warehouseman.  When  goods  are  left 
with  a  railroad  company's  agent  at  their  depot, 
to  be  kept  until  the  owner  shall  be  prepared 
to  proceed  on  his  journey,  and  to  be  returned 
on  request  if  he  shall  not  go,  then  the  com- 
pany becomes  a  mere  gratuitous  bailee,  pro- 
vided the  agent  can  bind  it  at  all  by  the  recep- 
tion of  goods  under  such  circumstances.  Little 
Rock,  etc.,  R.  Co.  v.  Hunter,  42  Ark.  200,  18 
Am.  &  Eng.  R.  Cas.  527. 

Delivery  of  Warehouse  Receipts.  —  The  mere 
fact  that  the  shipper  had  given  the  carrier 
warehouse  receipts  together  with  an  order  on 
the  warehouseman  does  not  constitute  a  de- 
livery to  the  carrier  such  as  will  render  it  liable 
for  a  loss  of  the  goods  by  being  burned  in  the 
warehouse,  although  the  carrier  may  have 
entered  the  receipts  on  its  books  and  com- 
menced to  remove  the  goods.  Stewart  v. 
Gracy,  93  Tenn.  314.  See,  in  this  connection, 
Deming  v.  Merchants'  Cotton-  Press,  etc.,  Co., 
90  Tenn.  306. 

Permitting  Cattle  to  be  Put  in  Station  Yard.  — 
The  fact  that  the  station  agent  merely  permit- 
ted the  shipper  to  put  his  cattle  in  the  pen  at 
the  station,  no  bill  of  lading  being  given,  does 
not  constitute  a  delivery  to  the  company  and 
render  it  liable  for  cattle  escaping.  Fort 
Worth,  etc.,  R.  Co.  v.  Riley,  (Tex.  App.  1886) 
r  S.  W.  Rep.  446. 

Question  for  Jury.  —  Where  the  issue  is 
whether  or  not  the  goods  were  delivered  to  the 
carrier,  and  the  evidence  is  conflicting,  the 
question  is  one  for  the  jury,  and  it  is  error  for 
the  court,  in  charging  the  jury,  to  call  atten- 
tion to  certain  testimony  not  disputed  and  say 
that  the  facts  stated  in  it  prove  a  delivery. 
Houston,  etc.,  R.  Co.  Hodde,  42  Tex.  467. 
And  see  Great  Western  Despatch  South  Shore 
Line  v.  Glenny,  41  Ohio  St.  166.  But  the 
question  is  one  purely  of  law  where  the  facts 
are  all  admitted.  Gass  v.  New  York,  etc.,  R. 
Co.,  99  Mass.  220,  96  Am.  Dec.  742. 
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When  Liability  Commences. 


CARRIERS  OF  GOODS. 


What  Constitutes  Delivery. 


When  Acceptance  Implied.  —  It  is  the  duty  of  every  common  carrier  to 
accept  for  transportation  goods  tendered  it  upon  a  compliance  by  the  shipper 
with  all  reasonable  regulations,  the  prepayment  of  freight  charges,  if  demanded. 
etc.,1  and  an  acceptance  will  therefore  be  implied  upon  proof  of  a  proper 
tender.8 

Time  and  Place  of  Tender.  —  But  such  a  tender  must  beat  a  time  when  and  place 
where  the  carrier  is  accustomed  to  receive  freight,  and  a  tender  anywhere  else 
is  no  delivery  and  does  not  impose  any  responsibility  upon  the  carrier  other 
than  that  of  a  warehouseman  at  most.  If  it  refuses  to  accept  the  goods  when 
tendered  at  such  a  place,  no  liability  of  any  kind  attaches.3 

Depositing  Goods  Near  Depot.  —  The  mere  depositing  of  goods  near  the  road-bed 
of  a  railway  company  or  in  the  vicinity  of  the  depot,  or  anywhere  except  at  the 
depot  or  other  place  fixed  by  the  carrier  for  the  reception  of  freight,  does  not, 
as  a  rule,  constitute  a  delivery  nor  fix  upon  the  carrier  any  liability  for  loss  or 
injury  to  such  freight.4 


1.  Duty  to  Accept  for  Carriage.  —  See  supra, 
this  title.  Duty  to  Receive  and  Carry. 

If  the  carrier  demands  a  certain  sum  to  be 
paid  in  advance,  and  refuses  to  accept  the 
goods  unless  it  is  paid,  he  is  not  liable  for  the 
subsequent  loss  of  the  goods  if  they  are  left  at 
his  place  without  the  sum  demanded  being 
paid.    X  v.  Jackson,  Peake's  Add.  Cas.  185. 

2.  When  Acceptance  by  Carrier  Implied.  — 
Moses  v.  Boston,  etc.,  R.  Co.,  24  N".  H.  71,  55 
Am.  Dec.  222;  Nichols  v.  Smith,  115  Mass. 
332;  Grand  Tower  Mfg.,  etc.,  Co.  v.  Ullman,  89 
111.  244;  East  Line,  etc.,  R.  Co.  v.  Hall,  64 
Tex.  615.  See  also  Evansville,  etc.,  R.  Co.  v. 
Keith.  8  Ind.  App.  57. 

The  delivery  of  ordinary  goods  on  the  plat- 
form of  a  railroad  company's  depot,  which  is 
their  usual  place  for  receiving  freight  prepar- 
atory to  shipment,  under  an  agreement  pre- 
viously made  for  their  transportation,  is  a  suffi- 
cient delivery  to  charge  the  company  with 
liability  as  a  common  carrier  with  respect  to 
the  goods  from  the  time  they  were  so  depos- 
ited. Bowie  v.  Baltimore,  etc.,  R.  Co.,  r  Mc- 
Arthur  (D.  C.)  94.  The  same  is  true  of  the 
deposit  of  cotton  in  cars  left  on  a  switch  by  the 
company  for  the  purpose  of  being  loaded.  Il- 
linois Cent.  R.  Co.  v.  Smyser,  38  111.  354,  S7 
Am.  Dec.  301. 

3.  Time  and  Place  of  Tender.  —  See  Lovett  v. 
Hobbs,  2  Show.  127;  Leigh  v.  Smith,  1  C.  & 
P.  640,  11  E.  C.  L.  507;  and  supra,  this  title, 
Duty  to  Receive  and  Carry. 

Merely  placing  goods  in  a  position  where  the 
carrier  might  easily  have  taken  them  in  charge 
is  not  sufficient  to  charge  him  with  responsi- 
bility for  tbeir  safety,  if  he  did  not  know  that 
it  was  intended  that  he  should  receive  and 
ship  them.  O'Bannon  v.  Southern  Express 
Co.,  51  Ala.  481 ;  Houston,  etc.,  R.  Co.  v. 
Hodde,  42  Tex.  467.  Contra,  if  such  deposit  was 
in  pursuance  of  an  agreement  with  the  carrier. 
Bowie  v.  Baltimore,  etc.,  R.  Co.,  1  McArthur 
(D.  094. 

The  Deposit  of  Goods  in  the  Yard  of  an  Inn  from 
which  the  carrier  starts  is  not  a  delivery.  Sel- 
way -•.  Holloway,  1  Ld.  Raym.  46;  Buckman 
v.  Levi,  3  Campb.  414. 

"  At  Regular  Station."  —  As  to  what  is  a 
"  regular  depot  or  station"  within  the  mean- 
ing of  a  statute  imposing  a  penalty  on  railroads 
refusing  to  accept  freight  when  tendered  there, 


see  Land  v.  Wilmington,  etc.,  R.  Co.,  104  N*. 
Car.  43,  40  Am.  &  Eng.  R.  Cas.  iS;  infra,  this 
title,  Statutes  Requiring  Prompt  Forwarding  op 
Freight. 

Time  of  Delivery  — During  a  Storm. —  A  shipper 
who  delivers  goods  to  a  carrier  during  a  storm 
which  ultimately  results  in  their  injury  or  de- 
struction, is  not  guilty  of  contributory  negli- 
gence in  so  doing,  if  the  carrier  consents  to 
receive  them,  it  waives  whatever  right  it  may 
have  had  to  object  to  a  deliver}-  at  such  a  time 
and  becomes  responsible  for  the  safety  of  the 
goods  from  the  time  of  such  delivery  and 
acceptance.  N'ew  Brunswick  Steamboat,  etc.. 
Transp.  Co.  v.  Tiers,  24  N.  J.  L.  697,  64  Am. 
Dec.  394. 

4.  Depositing  Goods  Near  Company's  Road-bed, 
Etc.,  No  Delivery.  —  Spade  v.  Hudson  River  R. 
Co.,  16  Barb.  (N*.  Y.)  3S3;  Wilson  v.  Atlanta, 
etc.,  R.  Co.,  82  Ga.  3S6,  40  Am.  &  Eng.  R. 
Cas.  25;  Houston,  etc.,  R.  Co.  v.  Hodde.  42 
Tex.  467;  O'Bannon  v.  Southern  Express  Co., 
51  Ala.  4S1;  Brown  v.  Atlanta,  etc.,  Air  Line 
R.  Co.,  19  S.  Car.  39,  13  Am.  &  Eng.  R.  Cas.  479. 

Deposit  Near  Switch.  —  A  place  on  the  line  of 
a  railroad  where  there  is  a  switch,  but  neither 
an  agent,  station,  nor  platform,  and  where 
shipments  are  made  only  by  loading  directly 
upon  the  cars  of  the  company,  and  where 
freight  is  delivered  when  the  parties  are  ready 
to  receive  it,  is  not  a  depot  or  station,  and  a 
deposit  of  cotton  near  such  switch  does  not 
constitute  a  delivery  of  it  to  the  company  nor 
render  the  company  liable  for  its  safety  while 
there.  Kansas  City,  etc.,  R.  Co.  v.  Lilly.  (Miss. 
1891)  S  So.  Rep.  644.  45  Am.  &  Eng.  R.  Cas. 
379.  See  also  Louisville,  etc..  R.  Co.  v.  Flana- 
gan, 113  Ind.  4SS,  3  Am.  St.  Rep.  674. 

Roadside  Deposits  made  to  save  the  trouble 
of  hauling  to  a  regular  station,  are  at  the  risk 
of  the  owners  until  they  have  been  loaded  on 
a  car;  and  an  action  cannot  be  maintained 
against  a  railroad  company  to  hold  it  liable  as 
a  common  carrier  for  the  loss  of  such  goods 
deposited  at  a  place  where  there  w-as  no  regu- 
lar station,  and  no  agent,  although  a  conductor 
on  one  of  the  company's  freight  trains  had 
promised  to  stop  there  and  take  them  on. 
Wells  v.  Wilmington,  etc.,  R.  Co.,  6  Jones  L. 
(N.  Car.)  47,  72  Am.  Dec.  556.  See  also  Wilson 
v.  Atlanta,  etc.,  R.  Co.,  82  Ga.  3S6,  40  Am.  & 
Eng.  R.  Cas.  25. 
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Custom  of  Carrior  to  Receivo  Goods  at  Place  Other  than  Depot. —  But  such  a  deposit  may 
amount  to  a  delivery  when  there  is  proof  of  a  constant  and  habitual  practice 
and  usage  on  the  part  of  the  carrier  to  receive  goods  for  transportation  when 
they  are  deposited  for  it  in  a  particular  place;  proof  of  such  a  practice  is  suffi- 
cient to  show  a  public  offer  by  the  carrier  to  receive  in  that  way  and  to  con- 
stitute an  agreement  between  it  and  shippers  by  which  goods,  when  so 
deposited,  shall  be  considered  as  having  been  delivered  to  it  without  other 
formality. 1 

Actual  Notice  of  the  Deposit  of  Goods  at  such  a  place,  however,  must  be  given  tO' 
the  carrier  unless  the  special  circumstances  are  such  as  to  constitute  con- 
structive notice.* 


The  Placing  of  Fruit,  by  its  Owner,  in  a  Store- 
house belonging  to  a  railroad  company  at  a 
Station,  by  permission  of  the  company,  for  the 
shipper's  own  convenience,  is  not  a  sufficient 
delivery  to  charge  the  company  as  a  common 
carrier;  neither  is  placing  it  on  the  ground  near 
the  station  without  its  being  taken  in  charge 
by  the  company's  agent  sufficient,  unless  it  is 
placed  there  by  his  direction.  Truax  v.  Phil- 
adelphia, etc.,  R.  Co.,  3  Houst.  (Del.)  233. 

Merely  Placing  Cattle  in  the  Railroad  Company's 
Yards,  under  permission  from  the  station  agent, 
does  not  constitute  a  delivery  of  them  to  the 
company,  particularly  where  no  bill  of  lading 
or  receipt  has  been  signed  by  the  company. 
Fort  Worth,  etc.,  R.  Co.  v.  Riley,  (Tex.  App. 
1886)  1  S.  W.  Rep.  446,  27  Am.  &  Eng.  R.  Cas. 
49;  Frazier  v.  Kansas  City,  etc.,  R.  Co.,  48 
Iowa  571. 

Loading  Goods  on  Cars  Not  Necessarily  a  Deliv- 
ery. —  Loading  the  goods  on  a  car  standing  on 
the  side  track  at  the  carrier's  depot  does  not 
constitute  a  delivery  to  the  carrier  when  it  was 
done  without  the  knowledge  of  its  agent,  and 
such  agent,  when  informed  of  it,  declined  to 
ship  the  goods,  there  being  no  custom  under 
which  such  loading  constituted  a  delivery. 
Yoakum  v.  Dryden,  (Tex.  Civ.  App.  1894)  26 
S.  W.  Rep.  312. 

Proof  of  Notice.  —  In  Louisville,  etc.,  R.  Co.  v. 
Echols,  97  Ala.  556,  it  appeared  that  the  de- 
fendant company's  rules  were  that  cotton 
should  not  remain  on  the  station  platform  over 
night  unless  written  directions  as  to  its  ship- 
ment were  first  given  to  the  station  agent. 
The  testimony  by  the  plaintiff  was  that  he 
placed  the  cotton  on  the  platform  on  a  day 
named  and  immediately  gave  verbal  directions 
to  the  agent  as  to  its  shipment.  The  testi- 
mony of  the  defendant  company's  agents  was 
that  thev  had  received  no  directions  on  that 
day  and  had  not  given  permission  for  the  cot- 
ton to  remain  on  the  platform.  It  was  held 
that  the  preponderance  of  evidence  was 
against  the  plaintiff  and  that  he  could  not  re- 
cover for  a  loss  resulting  from  his  violation 
of  a  known  rule. 

1.  Effect  of  Custom  or  Usage.  —  Hutchinson 
on  Carr.  (1st  ed.),  §  90;  Meyer  v.  Vicksburg, 
etc.,  R.  Co.,  41  La.  Ann.  639,  17  Am.  St.  Rep. 
I08  (placing  cotton  on  railway  platform  a  de- 
livery); Ft.  Worth,  etc.,  R.  Co.  v.  Martin, 
(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  21  (same); 
Green  v.  Milwaukee,  etc.,  R.  Co.,  38  Iowa  100, 
41  Iowa  410  (baggage  case);  Evansville,  etc., 
R.  Co.  v.  Keith,  8  Ind.  App.  57. 

Proof  of  a  constant  and  habitual  practice 
and  usage  of  a  carrier  to  accept  cotton  for 


shipment  when  deposited  at  a  particular 
place,  without  special  notice  to  the  carrier 
of  such  deposit,  is  sufficient  to  show  a  pub- 
lic offer  by  the  carrier  to  receive  in  that 
way  and  to  constitute  an  agreement  between 
the  parties  by  which  the  goods,  when  so  de- 
posited, shall  be  considered  as  delivered  to  the 
carrier  without  further  notice.  So  that  a  de- 
posit of  cotton  in  a  street  along  the  side  of  a 
platform  of  the  depot  or  in  the  railroad  com- 
pany's cotton  yard,  for  shipment,  in  pursuance 
of  such  a  custom  sanctioned  and  recognized 
by  the  depot  agent,  may  amount  to  a  delivery  to 
the  company,  although  no  receipt  was  given  by 
the  agent  and  the  usage  was  contrary  to  the 
express  directions  and  established  regulations- 
of  the  company,  which  fact  was  known  to  the 
shipper.  Montgomery,  etc.,  R.  Co.  v.  Kolb, 
73  Ala.  396,  49  Am.  Rep.  54,  18  Am.  &  Eng.  R. 
Cas.  512. 

Special  Place  of  Delivery  Fixed  by  Custom.  — 

Where  wheat  is  tendered  for  shipment  and  the 
company  is  in  the  habit  of  receiving  such  freight 
by  running  its  cars  on  side  tracks  to  private 
warehouses,  a  tender  accordingly,  or  notice  and 
readiness  to  deliver  the  wheat  in  that  manner, 
is  sufficient,  and  the  company  cannot  require 
that  the  grain  be  delivered  in  a  different  man- 
ner or  at  a  different  place.  Galena,  etc.,  R. 
Co.  v.  Rae,  18  111.  488,  68  Am.  Dec.  574. 

Usage  or  Custom  May  Be  Limited.  —  In  Wright 
v.  Caldwell,  3  Mich.  51,  the  plaintiff,  who  was 
intending  to  take  passage  by  the  defendant's; 
boat,  sent  his  trunk  down  to  be  taken  aboard, 
but  deposited  it  without  notice  to  the  defend- 
ant. It  appeared  that,  under  the  defendant's 
custom  and  usage  of  business,  this  was  a  suffi- 
cient delivery  of  the  trunk  as  baggage,  but 
the  usage  was  limited  to  baggage.  The 
plaintiff  did  not  take  passage  as  he  intended. 
It  was  held  that  his  failure  to  take  passage 
rendered  his  trunk  freight  merely,  and  as  the 
custom  did  not  extend  to  freight,  there  had 
been  no  proper  delivery  of  it  and  the  defendant' 
could  not  be  made  liable  for  its  loss.  See  the 
title  Baggage,  vol.  3,  p.  528. 

2.  Notice  of  Special  Delivery.  —  Packard  v.  Get- 
man,  6  Cow.  (N.  Y.)  758,  16  Am.  Dec.  475,  4 
Wend.  (N.  Y.)  615;  Grosvenor  v.  New  York 
Cent.  R.  Co.,  39N.  Y.  34;  Salinger  v.  Simmons, 
57  Barb.  (N.  Y.)  513.  See  also  Buckman  v. 
Levi,  3  Campb.  414;  Illinois  Cent.  R.  Co.  v. 
Smyser,  38  111.  354,  87  Am.  Dec.  301. 

An  agreement  to  receive  goods  for  transpor- 
tation when  deposited  at  a  particular  place,  e.g. 
the  carrier's  private  wharf,  may  be  shown  by 
proof  of  a  constant  practice  and  usage  by  the 
carrier  to  take  charge  of  property  so  deposited,. 
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Liability  Same  as  when  Goods  in  Transit.  —  Upon  a  proper  delivery  and  acceptance 
of  the  goods  the  carrier's  liability  is  the  same  as  when  the  goods  are  in  transit, 
unless  it  has  been  modified  by  a  special  contract  with  the  shipper.1 

b.  Delivery  to  Carrier's  Agent — Rule  stated. —  A  delivery  of  goods,  for 
shipment,  to  an  agent  of  the  carrier  duly  authorized  to  receive  them,  or  who  is 
clothed  with  apparent  authority  and  has  been  accustomed  to  receive  goods, 
tendered  for  carriage,  is  a  sufficient  delivery  to  bind  the  carrier.2    In  the  greater 


without  any  express  notice  of  such  deposit. 
Jnder  such  a  usage  the  carrier  is  liable  for  the 
,»afety  of  goods  so  deposited,  without  any  notice 
being  shown.  Merriam  v.  Hartford,  etc.,  R. 
Co.,  20  Conn.  354,  52  Am.  Dec.  344.  See  also 
Montgomery,  etc.,  R.  Co.  v.  Kolb,  73  Ala.  396, 
49  Am.  Rep.  54,  18  Am.  &  Eng.  R.  Cas.  512; 
Converse  v.  Norwich,  etc.,  Transp.  Co.,  33 
Conn.  166  (delivery  as  between  connecting 
carriers). 

1.  Carrier's  Liability  Begins  at  Time  of 
Deposit  at  Station.  — "  Upon  a  delivery  and 
acceptance  of  goods  under  the  circumstances 
stated,  the  common-law  liability  of  a  common 
carrier  immediately  attaches,  and  if  they  are 
lost  by  fire  while  awaiting  shipment,  the  car- 
rier is  liable  to  the  same  extent  as  if  the  goods 
were  in  transit,  unless  his  liability  has  been 
modified,  limited,  or  restricted  with  the  con- 
sent of  the  shipper  or  owner  of  the  goods." 
Pittsburgh,  etc.,  R.  Co.  v.  Barrett,  36  Ohio  St. 
448,  3  Am.  &  Eng.  R.  Cas.  259.  See  also 
Trowbridge  v.  Chapin,  23  Conn.  595;  Ford  v. 
Mitchell,  21  Ind.  54;  Grosvenor  v.  New  York 
Cent.  R.  Co.,  39  N.  Y.  34;  Gleason  v.  Good- 
rich Transp.  Co.,  32  Wis.  85,  14  Am.  Rep.  716. 

2.  Duly  Authorized  Agent  —  England.  —  Cob- 
ban v.  Downe,  5  Esp.  N.  P,  41;  Giles  v.  Taff 
Vale  R.  Co.,  2  El.  &  Bl.  823,  75  E.  C.  L.  823; 
Winkfield  v.  Packington,  2  C.  &  P.  599,  12  E. 
C.  L.  281;  M'Court  v.  London,  etc.,  R.  Co.,  3 
Ir.  R.  C.  L.  107;  Wilson  v.  York,  etc.,  R.  Co., 
17  L.  T.  223. 

Dakota.  —  Waldron  v.  Chicago,  etc.,  R.  Co., 
1  Dakota  336. 

Delaware. — Truax  v.  Philadelphia,  etc.,  R. 
Co.,  3  Houst.  (Del.)  233. 

Iowa.  —  Cobb  v.  Illinois  Cent.  R.  Co.,  38 
Iowa  601. 

Massachusetts.  —  Nichols  v.  Smith,  115  Mass. 
332. 

Missouri.  —  Minter  v.  Pacific  R.  Co.,  41  Mo. 
508,  97  Am.  Dec.  288. 

New  York.  —  Grosvenor  v.  New  York  Cent. 
R.  Co.,  39  N.  Y.  34;  Rogers  v.  Wheeler,  52 
N.  Y.  262,  4  Am.  Ry.  Rep.  411. 

North  Carolina. —  Harrell  v.  Wilmington, 
etc.,  R.  Co.,  106  N.  Car.  258,  42  Am.  &  Eng. 
R.  Cas.  421. 

Wisconsin.  —  Gleason  v.  Goodrich  Transp. 
Co.,  32  Wis.  85,  14  Am.  Rep.  716. 

Deck  Hand. —  In  Trowbridge  v.  Chapin,  23 
Conn.  595,  the  goods  were  taken  on  board  the 
defendant's  boat  by  a  porter  and  put  down  in 
a  certain  place  by  direction  of  one  who  was  a 
mere  deck  hand,  employed  to  sweep  the  deck. 
It  appeared  that  the  clerk  of  the  boat  was  the 
only  person  authorized  to  receive  and  receipt 
for  freight.  The  court  held  that  as  the  deck 
hand  was  wholly  without  authority  to  act  for 
the  defendant  in  the  receiving  of  freight,  the 
defendant  was  not  bound  by  a  delivery  to  him. 
To  sustain  an  action  against  the  defendant  in 


such  a  case,  it  must  be  shown  that  the  deck 
hand  was  authorized  to  receive  the  freight  or 
that  it  was  delivered  to  him  in  pursuance  of 
some  special  contract  or  usage,  or  on  account 
of  his  having  been  clothed  by  the  defendant 
with  apparent  authority  to  act. 

Special  Directions  —  Negligence.  —  A  carrier 
is  liable  for  the  negligence  of  his  servants  or 
agents  in  taking  goods  on  board  his  vessel  in 
his  absence,  although  he  may  have  specifically 
directed  them  not  to  receive  goods,  it  appear- 
ing that  the  shipper  had  no  notice  of  such  di- 
rections. Street  v.  Morrison,  10  New  Bruns. 
296. 

Stage  Driver." —  A  person  not  a  passenger 
delivered  to  the  driver  of  a  stage-coach  a  coat 
to  be  delivered  in  another  place  and  asked 
him  to  put  it  in  the  way-bill,  but  the  driver 
refused,  saying  he  had  no  authority  to  do  so, 
but  said  he  would  deliver  it  to  the  next  stage 
agent;  nothing  was  paid  or  offered  the  driver 
for  carrying  the  coat,  and  there  was  no  proof 
that  the  coat  ever  came  into  the  possession  of 
the  proprietor  of  the  stage  or  any  of  his 
agents.  It  was  held  that  there  was  no  deliv- 
ery of  the  coat  to  such  proprietor,  and  that  he 
was  not  responsible  as  a  common  carrier  for 
the  loss  thereof.  Blanchard  v.  Isaacs,  3  Barb. 
(N.  Y.)  388.  See  also  Fisher  v.  Geddes,  15  La. 
Ann.  14. 

Delivery  to  Person  Who  is  an  Habitue  of  Sta- 
tion. —  In  another  case,  the  plaintiff  sent  a  box 
of  goods  to  a  railroad  station,  by  an  agent,  to- 
be  shipped.  The  agent  told  a  man  who  was 
working  about  the  freight  sheds  that  he  had  a 
box  to  be  sent  to  a  certain  place,  to  which  the 
man  replied:  "  Bring  it  in  and  put  it  in 
there."  This  was  done,  but  no  receipt  was 
taken.  Some  days  afterwards  the  plaintiff 
saw  the  man,  who  admitted  having  received 
the  box,  but  could  not  say  what  he  had  done 
with  it.  There  was  no  proof  to  show  that  the 
man  was  an  agent  of  the  defendant  company 
beyond  the  fact  that  he  was  working  around 
the  freight  house.  It  was  held  that  there  was 
not  sufficient  proof  of  delivery  to  the  company 
to  support  an  action  against  it  for  the  loss  of 
the  goods.  Young  v.  Canadian  Pac.  R.  Co., 
1  Manitoba  L.  Rep.  205.  See  also  Butler  v. 
Hudson  River  R.  Co.,  3  E.  D.  Smith  (N.  Y.)  571. 

Ticket  Master  of  Passenger  Train.  —  In  Elkins 
v.  Boston,  etc.,  R.  Co.,  23  N.  H.  275,  a  rail- 
road company  was  held  not  liable  for  the  loss 
of  freight  delivered  to  the  ticket  master  of  a 
passenger  train,  he  having  no  authority  to 
receive  freight.  See  also  Porter  v.  Chicago, 
etc.,  R.  Co.,  41  Iowa  358. 

If  a  Parcel  be  Given  to  a  Wagoner  for  him  to 
carry  for  his  own  gain,  and  not  for  the  profit 
of  his  master,  the  latter  is  not  liable  in  case 
the  parcel  is  lost.  Butler  v.  Basing,  2  C.  &  P. 
613,  12  E.  C.  L.  287.  See  also  Williams  v. 
Cranston,  2  Stark.  82,  3  E.  C.  L.  326. 
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number  of  instances  at  the  present  time  the  carrier  is  a  corporation,  and,  of 
necessity,  can  only  act  by  an  agent  or  representative. 

Apparent  Authority.  —  But  where  there  is  any  authority  at  all  vested  in  the 
alleged  agent  to  act  for  the  company,  or  where  he  is,  by  an  act  of  the  carrier, 
apparently  clothed  with  the  authority  he  assumes  to  exercise,  the  carrier  will 
be  bound  by  a  delivery  to  him.  Having  put  it  in  the  power  of  such  a  party  to 
injure  a  shipper,  it  should  not  be  heard  to  deny  his  agency.1 

The  Presumption  as  to  the  authority  of  a  station  agent  to  receive  goods 
tendered  for  transportation  applies  only  when  the  goods  were  tendered  at  the 
station,  the  regular  place  for  the  reception  of  goods,  and  does  not  exist  when 
the  tender  was  made  at  a  point  remote  from  the  railroad.  In  the  latter  case, 
the  agent's  authority  must  be  clearly  proven.* 


Delivery  to  Railroad  Employee  for  Express 
Company.  —  In  Pacific  Express  Co.  v.  Black,  8 
Tex.  Civ.  App.  363,  which  was  an  action  against 
an  express  company  for  failure  to  deliver  a 
package,  it  was  held  that  proof  that  the  package 
was  delivered  at  the  depot  of  a  railroad  com- 
pany to  a  person  in  charge  there,  and  that  the 
employees  of  the  railroad  company  had  been 
accustomed  to  receive  such  packages  for  the 
express  company,  was  sufficient  proof  of  de- 
livery to  the  express  company. 

Where  the  Receiving  Clerk  of  a  Railroad  Com- 
pany Is  Present,  and  sees  other  employees  re- 
ceive freight,  and  directs  where  it  shall  be  put, 
there  is  a  sufficient  delivery  to  make  the  com- 
pany liable  as  a  common  carrier,  where  the 
goods  are  destroyed  by  fire  before  being 
shipped,  though  the  receiving  clerk  has  vio- 
lated his  duties  in  failing  to  tally  and  check 
the  goods  and  return  his  account  to  a  book- 
keeper who  was  required  to  enter  the  goods 
upon  a  book  before  they  could  be  receipted 
for  and  shipped.  Coyle  v.  Western  R.  Corp., 
47  Barb.  (N.  Y.)  152. 

Instructions  to  Agent  a  Part  of  the  Contract  of 
Shipment.  —  Where  the  carrier  sends  an  agent 
to  receive  the  goods,  instructions  given  to  him 
by  the  shipper  form  a  part  of  the  contract  of 
shipment.  Uptegrove  v.  Central  R.  Co.,  16 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  14.  See  infra, 
this  title.  Limitation  of  Liability. 

Agents  Authorized  to  Accept  Delivery.  —  The 
following  have  been  held  to  be  agents  to 
whom  a  good  delivery  may  be  made: 

The  mate  of  a  ship  accustomed  to  receive 
goods  for  shipment.  Cobban  v.  Downe,  5 
Esp.  N.  P.  41. 

The  captain  of  a  steamboat,  although  there 
may  have  been  a  freight  agent  of  the  boat  in 
the  same  town,  where  it  appears  that  the  con- 
signor did  not  know  of  the  agent.  Witbeck  v. 
Schuyler,  44  Barb.  (N.  Y.)  469. 

A  porter  at  the  railway  station  who  had  been 
accustomed  to  receive  for  transportation  such 
packages  as  were  delivered  in  this  case. 
Quarrier  v.  Baltimore,  etc.,  R.  Co.,  20  W.  Va. 
424,  18  Am.  &  Eng.  R.  Cas.  536. 

Officials  of  a  railroad  company  at  its  station 
having  apparent  authority.  Pickford  v.  Grand 
Junction  R.  Co.,  12  M.  &  W.  766;  Wilson  v. 
York,  etc.,  R.  Co.,  17  L.  T.  223. 

Draymen  of  a  railroad  company  collecting 
goods  and  packages  at  the  houses  of  consign- 
ors. Davey  v.  Mason,  C.  &  M.  45,  41  E.  C.  L. 
30;  Hart  v.  Baxendale,  6  Exch.  769. 

A  person  accustomed  to  book  for  the  com- 


pany, although  he  may  be  a  servant  and  de- 
rive his  authority  from  another  company,  a 
connecting  line.  M'Court  v.  London,  etc.,  R. 
Co.,  3  Ir.  R.  C.  L.  107.  See  also  Machu  v. 
London,  etc.,  R.  Co.,  2  Exch.  415,  17  L.  J. 
Exch.  271. 

The  agent  of  a  stage  company,  although  the 
delivery  is  made  to  him  at  a  place  other  than 
the  company's  office.  Phillips  v.  Earle,  8 
Pick.  (Mass.)  182.  Compare  Blanchard  v. 
Isaacs,  3  Barb.  (N.  Y.)  388,  supra,  first  part  of 
this  note. 

1.  Authority  of  Station  Agents  to  Accept  Delivery 
Presumed.  —  Montgomery,  etc.,  R.  Co.  v.  Kolb, 
73  Ala.  396,  49  Am.  Rep.  54,  18  Am.  &  Eng. 
R.  Cas.  518;  Minter  v.  Pacific  R.  Co.,  41  Mo. 
508,  97  Am.  Dec.  288;  Rogers  v.  Long  Island 
R.  Co.,  2  Lans.  (N.  Y.)  269,  affirmed  56  N.  Y. 
620;  Witbeck  v.  Schuyler,  44  Barb.  (N.  Y.) 
469;  Harrell  v.  Wilmington,  etc.,  R.  Co.,  106 
N.  Car.  258,  42  Am.  &  Eng.  R.  Cas.  417;  Oui- 
mit  v.  Henshaw,  35  Vt.  605,  84  Am.  Dec.  646. 
See  also  infra,  this  title,  Authority  of  Agents, 
where  the  general  authority  of  station  agents 
to  make  contracts  for  transportation  is  con- 
sidered. 

In  Harrell  v.  Wilmington,  etc.,  R.  Co.,  106 
N.  Car.  258,  42  Am.  &  Eng.  R.  Cas.  417,  the 
plaintiff  sued  to  recover  the  penalty  prescribed 
by  Code  of  N.  Car.,  §  1967,  for  a  failure  to  ship 
goods  within  five  days,  as  required  by  the  stat- 
ute; and  the  defense  was  that  the  goods  had 
never  been  delivered  to  the  company.  There 
was  proof  that  the  goods  were  delivered  at  the 
company's  warehouse,  and  the  plaintiff,  find- 
ing the  regular  agent,  and  a  third  party  who 
seemed  to  be  studying  telegraphy  and  assist- 
ing about  the  station,  informed  them  he 
wished  to  ship  the  goods,  whereupon  such 
third  party  went  with  him,  weighed  the  goods, 
and  gave  a  bill  of  lading  in  the  agent's  pres- 
ence, and  signed  it  in  his  name.  It  was  held 
that  there  was  sufficient  evidence  to  warrant 
the  jury  in  finding  that  the  goods  had  been 
delivered  to  the  company. 

2.  Agent's  Authority  to  Receive  Confined  to 
Goods  Tendered  at  His  Station.  —  Missouri  Coal, 
etc.,  Co.  v.  Hannibal,  etc.,  R.  Co.,  35  Mo.  84; 
Dwight  v.  Brewster,  1  Pick.  (Mass.)  50,  11  Am. 
Dec.  133- 

A  delivery  to  the  clerk  of  an  express  com- 
pany's agent,  outside  the  office  of  such  agent, 
is  no  delivery  to  the  company.  Cronkite  v. 
Wells,  32  N.  Y.  247.  See  also  Southern  Ex- 
press Co.  v.  Newby,  36  Ga.  635,  91  Am.  Dec. 
783- 
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c.  Whether  Bill  of  Lading  Essential  —  in  the  Absence  of  a  statutory  Rule  on 
the  subject,  it  is  not  necessary  that  the  carrier  shall  have  made  out  and 
delivered  to  the  shipper  a  bill  of  lading  for  the  goods  in  order  to  constitute  a 
complete  delivery  of  them  to  the  carrier;  under  the  common  law,  the  carrier 
may  become  liable  without  an)'  written  contract  of  carriage,  and  the  obliga- 
tion to  carry  safely  and  to  deliver  in  good  order  will  be  implied  from  the 
acceptance  of  the  goods  by  the  carrier,  without  any  written  contract  being 
proven.1  The  carrier's  liability,  therefore,  begins  at  the  time  of  its  accept- 
ance of  the  complete  control  and  possession  of  the  goods  with  no  restrictions 
by  the  owner  as  to  the  time  of  transportation,  and  not  at  the  time 
of  the  issuance  of  the  bill  of  lading,  the  latter  being  a  mere  incident  to  the 
transaction.8 

Texas  statute.  —  In  Texas,  however,  under  a  statute  specifically  providing  that 
the  trip  or  voyage  shall  be  considered  as  commencing  at  the  time  of  the 
signing  of  the  bill  of  lading,  and  that  the  liability  of  the  carrier  as  such  shall 
attach  as  at  common  law  from  and  after  such  signing,  and  providing,  further, 
that  in  all  other  respects  the  carrier's  liability  shall  remain  as  it  was  at  common 
law,  the  courts  originally  held  that  no  liability  would  attach  to  a  railroad  com- 
pany as  a  common  carrier  until  after  the  signing  of  the  bill  of  lading,  no  matter 
what  actual  delivery  may  have  been  made  by  the  shipper.  But  the  rule  now 
prevailing  under  the  statute  is  that  the  statute  does  not  affect  the  common-law 
rule  as  to  when  delivery  is  complete.3 


1.  Delivery  May  Be  Complete  without  Bill  of 
Lading. — -St.  Louis,  etc.,  R.  Co.  v.  Neel,  56 
Ark.  279,  55  Am.  &  Eng.  R.  Cas.  428;  Mont- 
gomery, etc.,  R.  Co.  v.  Kolb,  73  Ala.  396,  49 
Am.  Rep.  54,  18  Am.  &  Eng.  R.  Cas.  512  (rule 
not  altered  by  fact  that  statute  exists  making 
it  compulsory  on  common  carriers  to  give 
receipts  and  bills  of  lading  for  goods);  Shelton 
v.  Merchants'  Despatch  Transp.  Co.,  36  N.  Y. 
Super.  Ct.  527;  Landes  v.  Pacific  R.  Co.,  50 
Mo.  346;  Citizens'  Bank  v.  Nantucket  Steam- 
boat Co.,  2  Story  (U.  S.)  16;  Parker  v.  Great 
Western  R.  Co.,  7  M.  &  G.  253,  49  E.  C.  L. 
253.  See  also  Grosvenor  v.  New  York  Cent. 
R.  Co.,  39  N.  Y.  34,  5  Abb.  Pr.  N.  S.  (N.  Y.) 
345;  Salinger  v.  Simmons,  8  Abb.  Pr.  N.  S. 
{N.  Y.  Supreme  Ct.)  409;  Packard  v.  Getman, 
6  Cow.  (N.  Y.)  757,  16  Am.  Dec.  475. 

Where  a  railroad  company  furnishes  a  car 
for  the  purpose  of  being  loaded,  and  assents 
to  the  placing  of  goods  therein,  the  goods  are 
as  much  in  the  possession  of  the  company  as 
if  they  had  been  delivered  in  its  warehouse  for 
shipment,  and  the  company  is  liable  where 
they  are  thereafter  destroyed  by  fire,  though 
it  occurs  before  a  bill  of  lading  has  been 
signed.  The  liability  of  the  carrier  attaches 
from  the  time  of  accepting  the  goods  for  trans- 
portation. Illinois  Cent.  R.  Co.  v.  Smyser,  38 
111.  354,  87  Am.  Dec.  301.  See  also  Toledo, 
etc.,  R.  Co.  v.  Gilvin,  81  111.  511. 

The  Carrier's  Receipt  of  the  Goods  may  be 
proven  without  the  production  of  the  bill  of 
lading  or  accounting  for  its  absence.  Louis- 
ville, etc.,  R.  Co.  v.  McGuire,  79  Ala.  395. 

2.  Liability  Commences  at  Time  of  Accept- 
ance.—  Rubens  v.  Ludgate  Hill  Steamship 
Co.,  (Supreme  Ct.)  20  N.  Y.  Supp.  481;  Aiken 
v.  Chicago,  etc.,  R.  Co.,  68  Iowa  363,  25  Am. 
&  Eng.  R.  Cas.  377;  St.  Louis,  etc.,  R.  Co.  v. 
Neel,  56  Ark.  279,  55  Am.  &  Eng.  R.  Cas.  428. 
See  also  Cragin  v.  New  York  Cent.  R.  Co.,  51 
N.  Y.  63,  10  Am.  Rep.  559. 


No  bill  of  lading  is  necessary  to  create  the 
liability  of  common  carrier.  The  mere  recep- 
tion of  goods  for  the  purpose  of  transporting 
them  is  sufficient.  So  where  goods  are  deliv- 
ered to  a  carrier  marked  with  the  name  and 
address  of  the  consignee  thereon,  the  common- 
law  liability  of  the  carrier  attaches,  though 
the  shippers  go  away  without  any  special  con- 
tract for  the  transportation.  Shelton  v.  Mer- 
chants' Despatch  Transp.  Co.,  36  N.  Y.  Super. 
Ct.  527. 

3.  Under  Texas  Statute.  —  See  Rev.  Stat. 
Texas,  art.  283.  In  East  Line,  etc.,  R.  Co. 
v.  Hall,  64  Tex.  620,  the  court,  construing  arti- 
cle 283  as  to  when  the  liability  of  the  company 
as  a  common  carrier  began,  treated  it  as  hav- 
ing attached,  notwithstanding  the  fact  that  no 
bill  of  lading  had  been  signed,  when  the  ship- 
per, by  direction  of  the  station  agent,  had  put 
the  cotton  to  be  shipped  (one  hundred  and 
eighty-seven  bales)  on  the  station  platform, 
thirty  bales  of  which  had  been  tagged  by  the 
company's  servant  under  an  order  from  the 
station  agent  to  tag  the  whole  lot,  and  seven 
or  eight  bales  had  been  actually  loaded  on  the 
cars.  This  case  is  followed  in  Gulf,  etc.,  R. 
Co.  v.  Trawick,  80  Tex.  270;  International, 
etc.,  R.  Co.  v.  Dimmit  County  Pasture  Co.,  5 
Tex.  Civ.  App.  186.  See  also  Texas  Pac.  R. 
Co.  v.  Nicholson,  61  Tex.  491. 

In  Missouri  Pac.  R.  Co.  v.  Douglas,  2  Tex. 
App.  Civ.  Cas..  §  27,  16  Am.  &  Eng.  R.  Cas. 
98;  Texas,  etc.,  R.  Co.  v.  Wheat,  2  Tex.  App. 
Civ.  Cas.,  §  164,  a  contrary  view  was  taken  and 
the  rule  laid  down  that  the  railroad  company's 
liability  as  carrier  commenced  only  upon  the 
signing  of  the  bill  of  lading.  These  cases, 
however,  are  no  longer  authority. 

A  complaint  in  an  action  for  the  loss  of 
certain  cotton,  which  alleges  that  the  defend- 
ant company  received  the  cotton  from  the 
plaintiff  and  that  the  cotton  was  delivered  by 
the  plaintiff  to  the  company  and  left  in  its  cus- 
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Bill  of  Lading  as  Evidenoe  of  Delivery.  —  The  fact  that  bills  of  lading  have  been 
issued  by  the  carrier  is  not  conclusive  proof  that  the  property  for  which 
they  were  issued  had  been  delivered  to  the  carrier.1  If  there  has  been  in 
fact  no  actual  delivery  to  the  carrier,  it  will  not  be  responsible  for  a  loss, 
of  the  goods,  although  the  bill  of  lading  may  have  passed  into  the  hands  of 
an  innocent  purchaser  for  value.2  But  the  issuance  of  a  bill  of  lading  is 
prima  facie  evidence  of  a  delivery  to  the  carrier  when  issued  by  its  agent, 


tody,  is  not  demurrable  merely  because  it  fails 
to  allege  that  a  bill  of  lading  had  been  issued. 
Martin  v.  Fort  Worth,  etc.,  R.  Co.,  3  Tex. 
Civ.  App.  556.  In  this  case,  however,  as  in 
others,  there  was  an  allegation  in  the  com- 
plaint that  the  loss  resulted  from  the  defend- 
ant's negligence.  See  also  Texas  Pac.  R.  Co. 
v.  Nicholson,  61  Tex.  491. 

Expense  Account  No  Part  of  Bill  of  Lading.  — 
The  statute  (Sayles  Civ.  Stat.,  art.  280)  re- 
quires a  railroad  company  to  issue  a  bill  of 
lading  on  delivery  of  the  goods.  An  expense 
account  rendered  to  the  shipper  which  merely 
shows  the  freight  charges,  and  is  delivered 
after  the  arrival  of  the  goods  at  their  destina- 
tion, is  no  part  of  the  bill  of  lading.  Schloss 
v.  Atchison,  etc.,  R.  Co.,  85  Tex.  601. 

Texas  Statute  Compelling  Carrier  to  Issue  Bill 
of  Lading  Describing  Goods.  —  Rev.  Stat,  of 
Texas  (1879),  art.  280,  requires  a  carrier  to 
give,  upon  demand  of  the  shipper,  a  bill  of 
lading  showing  "  the  quantity,  character,  and 
condition  "  of  the  goods  received  for  ship- 
ment, and  imposes  a  penalty  for  a  refusal. 
The  defendant  company,  having  received  lum- 
ber for  transportation,  gave  the  shipper  a  bill 
of  lading  describing  it  as  a  "car  load  of  lum- 
ber," and  refused  to  state  therein  the  weight, 
although  demanded  by  the  shipper.  It  was 
held  that  the  penalty  could  be  recovered. 
Texas,  etc.,  R.  Co.  v.  Cuteman,  (Tex.  App. 
1889)  14  S.  W.  Rep.  1069. 

1.  No  Delivery  though  Bill  of  Lading  May 
have  Issued.  —  The  rule  of  the  text  was  held 
true  although  a  statute  forbade  the  issuance 
of  bills  of  lading  except  for  goods  actually  in 
possession  of  the  carrier.  Martin  v.  St.  Louis, 
etc.,  R.  Co.,  55  Ark.  510,  56  Am.  &  Eng.  R. 
Cas.  112. 

In  St.  Louis,  etc.,  R.  Co.  v.  Commercial 
Union  Ins.  Co.,  139  U.  S.  223,  49  Am.  &  Eng. 
R.  Cas.  137,  which  was  an  action  against  the 
defendant  railroad  company  to  recover  for  the 
loss  of  certain  cotton  burned  at  a  compress, 
which  cotton  the  defendant  had  failed  to  move 
as  it  had  contracted  to  do,  it  appeared  that  the 
compress  company  received  the  cotton  from 
its  owners,  gave  them  warehouse  receipts  for 
it,  and  placed  and  kept  it,  as  it  saw  fit,  in  its 
sheds  or  in  adjoining  streets.  The  railroad 
company,  whenever  the  owners  requested, 
gave  them  bills  of  lading  in  exchange  for  the 
receipts  of  the  compress  company.  After  this, 
the  railroad  company  gave  notice  to  the  com- 
press company  and  directed  that  company  to 
put  the  cotton  on  the  cars,  addressed  accord- 
ingly; the  compress  company  would  then  in- 
sure the  cotton  on  behalf'  of  the  railroad  com- 
pany and  put  it  on  the  cars.  The  court  held 
that  under  these  facts,  the  railroad  company 
was  not  liable  as  a  carrier  for  the  loss  of  cotton 
burned  in  the  street,  although  it  had  issued  a 


bill  of  lading  for  such  cotton  in  pursuance  of 
the  above  custom;  there  had  been  no  delivery 
to  it  of  such  cotton.  See  also  Marine  Ins.  Co. 
v.  St.  Louis,  etc.,  R.  Co.,  41  Fed.  Rep.  643,  43 
Am.  &  Eng.  R.  Cas.  79;  California  Ins.  Co.  v. 
Union  Compress  Co.,  133  U.  S.  387;  St.  Louis, 
etc.,  R.  Co.  v.  Knight,  122  U.  S.  79,  30  Am.  & 
Eng.  R.  Cas.  88. 

A  different  rule  is  announced  in  Deming  v. 
Merchants'  Cotton-Press,  etc.,  Co.,  90  Tenn. 
306,  where  it  is  held  that  a  carrier's  liability 
for  cotton  begins  with  the  delivery  of  the  cot- 
ton to  a  warehouseman  for  compression  for 
shipment,  where  by  contract,  express  or  im- 
plied, the  carrier  has  authorized  the  ware- 
houseman to  receive  cotton  for  him,  at  the 
warehouse,  and  give  receipts  therefor  to  the 
owners,  to  insure  it  for  the  carrier's  benefit, 
and  to  hold  and  compress  it  for  shipment  over 
the  carrier's  line,  the  latter  issuing  bills  of 
lading  to  the  owners  of  the  cotton,  before  tak- 
ing actual  custody  and  charge  of  it,  upon  the 
presentation  and  surrender  of  the  warehouse- 
man's receipts. 

See  also  Otis  Co.  v.  Missouri  Pac.  R.  Co., 
112  Mo.  622,  55  Am.  &  Eng.  R.  Cas.  636,  where 
the  railroad  company  was  held  liable  for  the 
loss  of  cotton  which  was  destroyed  by  fire 
while  in  the  hands  of  the  compress  company 
for  compression,  it  appearing  that  the  defend- 
ant company  had  hauled  the  cotton  to  the 
compress,  and  had  a  contract,  and  had  issued  a 
bill  of  lading  under  which  it  was  to  haul  the 
cotton  to  a  distant  point. 

2.  Although  Bill  of  Lading  May  have  Passed  to 
Innocent  Purchaser.  —  In  Missouri  Pac.  R.  Co. 
v.  McFadden,  154  U.  S.  155,  61  Am.  &  Eng.  R. 
Cas.  163,  the  defendant  company  had  issued 
bills  of  lading  for  cotton  which,  according  to 
the  agreement  and  course  of  dealing  between 
the  parties,  was  to  remain  in  the  possession  of 
the  compress  company  for  compression  on  the 
shipper's  account.  Before  it  was  actually  de- 
livered to  the  defendant  company,  it  was  de- 
stroyed by  fire.  In  holding  that  the  defendant 
company  was  not  liable  for  the  loss,  although 
the  bill  of  lading  had  passed  to  an  innocent 
purchaser,  the  court,  by  White,  J.,  said: 
"  Whilst  the  authorities  may  differ  upon  the 
point  of  what  constitutes  delivery  to  a  carrier, 
the  rule  is  nowhere  questioned  that  when  de- 
livery has  not  been  made  to  the  carrier,  but, 
on  the  contrary,  the  evidence  shows  that  the 
goods  remained  in  the  possession  of  the  ship- 
per or  his  agent  after  the  signing  and  passing 
of  the  bill  of  lading,  the  carrier  is  not  liable  as 
carrier  under  the  bill."  Compare  Otis  Co.  v. 
Missouri  Pac.  R.  Co.,  112  Mo.  622,  55  Am.  & 
Eng.  R.  Cas.  636.  See  also  The  Lady  Frank- 
lin, 8  Wall.  (U.  S.)  325;  Grant  v.  Norway,  10 
C.  B.  665,  70  E.  C.  L.  665;  Hubbersty  v.. 
Ward,  8  Exch.  330. 
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having  actual  or  apparent  authority  to  issue  it.1 

Statutes  Prohibiting  Issuance  of  Bills  of  Lading  before  Actual  Delivery  of  Goods.  —  In  some  of 
the  states  it  is  provided  by  statute  that  bills  of  lading  for  merchandise  or  other 
goods  shall  not  be  issued  unless  such  goods  or  merchandise  shall,  at  the  time, 
have  already  been  actually  delivered  to  the  carrier.2  This,  however,  does  not 
change  the  general  rule  as  to  what  constitutes  a  delivery  to  the  carrier.3 

d.  LOADING  GOODS  ON  CARS  —  Carrier's  Duty  Primarily.  —  The  duty  of  loading 
freight  of  any  kind  upon  the  cars  rests  primarily  upon  the  carrier.4 

Where  by  Contract  Shipper  is  to  Load  Goods.  —  But  the  fact  that,  by  the  contract  of  car- 
riage, this  duty  has  been  imposed  upon  the  shipper,  does  not  constitute  such 
.an  interference  by  the^  shipper  with  the  carrier's  exclusive  possession  and 
control  as  to  prevent  the  latter's  liability  from  attaching  from  the  time  the 
freight  is  offered  for  carriage  and  accepted,  and  the  carrier's  liability  com- 
mences at  the  time  of  such  acceptance,  although  the  loading  remains  to 
he  done  by  the  shipper.5 


1.  Bill  of  Lading  Is  Prima  Facie  Evidence. — 

Burwell  v.  Raleigh,  etc.,  R.  Co.,  94  N.  Car. 
451,  25  Am.  &  Eng.  R.  Cas.  410. 

In  Capehart  v.  Granite  Mills,  97  Ala.  353, 
the  only  evidence  of  a  delivery  to  the  defend- 
ant company  was  a  bill  of  lading  for  the 
goods,  issued  by  one  H.  and  properly  identi- 
fied. H.  was  engaged  in  the  transfer  busi- 
ness, his  principal  business  being  to  transfer 
cotton  and  other  goods  to  the  river  landing  for 
transportation  by  defendant  company's  boats. 
He  was  authorized  to  issue  bills  of  lading  for 
the  defendant,  but  there  was  an  express  under- 
standing, fully  known  to  the  plaintiff,  that  the 
defendant  was  never  to  be  liable  for  goods 
transferred  by  H.  until  they  were  actually  de- 
livered at  the  river  landing.  This  being  the 
only  proof,  it  was  held  that  it  was  error  to  in- 
struct the  jury  that  the  issuance  of  the  bill  of 
lading  was  prima  facie  evidence  of  a  receipt  of 
the  cotton  by  the  defendant. 

For  a  Full  Treatment  of  this  subject,  see  the 
title  Bills  of  Lading,  vol.  4,  p.  507. 

2.  Statute  Prohibiting  Issuance  of  Bill  of  Lad- 
ing before  Actual  Delivery  of  the  Goods.  —  See 
Rev.  Stat,  of  Missouri  (1889),  §  743. 

Under  such  statutes  it  seems  that  a  bill  of 
lading  issued  before  the  goods  are  actually 
delivered  to  the  carrier  is  void,  and  a  transfer 
of  it  passes  no  title  to  the  goods.  Mere  deliv- 
ery at  the  point  of  shipment,  to  a  car  not  under 
the  control  or  possession  of  the  carrier  issuing 
the  bill  of  lading,  is  not  such  a  delivery  as  to 
authorize  the  issuance  of  the  bill.  jEtna  Nat. 
Bank  v.  Water  Power  Co.,  58  Mo.  App.  532. 

See  the  title  Bills  of  Lading,  vol.  4,  p.  507. 

3.  Martin  v.  St.  Louis,  etc.,  R.  Co.,  55  Ark. 
510,  56  Am.  &  Eng.  R.  Cas.  112. 

4.  Carrier's  Duty  to  Load  Primarily.  —  London, 
etc.,  F.  Ins.  Co.  v.  Rome,  etc.,  R.  Co.,  68 
Hun  (N.  Y.)  598,  144  N.  Y.  200,  61  Am.  &  Eng. 
R.  Cas.  225.  See  also  Doan  v.  St.  Louis,  etc., 
R.  Co.,  38  Mo.  App.  408;  St.  Louis,  etc.,  R.  Co. 
v.  Martin,  (Tex.  Civ.  App.  1896)  35  S.  W. 
Rep.  28. 

Where  it  is  the  custom  for  shippers  of  fruit 
to  furnish  the  hands  for  the  purpose  of  loading 
it  for  transportation,  and  the  custom  has  been 
acquiesced  in,  the  shipper  is  not  entitled  to 
recover  of  the  carrier  the  cost  of  employing 
such  hands.  Reed  v.  Philadelphia,  etc.,  R. 
Co.,  3  Houst.  (Del.)  176. 

It  seems  that  the  carrier's  liability  is  not 


necessarily  affected  by  the  fact  that  the  ship- 
per loaded  his  own  goods.  See  Hannibal  R. 
Co.  v.  Swift,  12  Wall.  (U.  S.)  262. 

5.  Goods  Need  Not  have  been  Loaded  in  Cars.  — 
Bulklev  v.  Naumkeag  Steam  Cotton  Co.,  24 
How.  (U.  S.)  386;  Fitchburg,  etc.,  R.  Co.  v. 
Hanna,  6  Gray  (Mass.)  541,  66  Am.  Dec.  427; 
Merritt  v.  Old  Colony,  etc.,  R.  Co.,  11  Allen 
(Mass.)  82  (goods  injured  while  being  loaded 
on  to  cars);  The  Bark  Edwin,  1  Sprague 
(U.  S.)  477;  The  Oregon,  Deady  (U.  S.)  179; 
Greenwood  v.  Cooper,  10  La.  Ann.  796.  See 
Grant  v.  Norway,  2  Eng.  L.  &  Eq.  337,  10  C. 
B.  665,  70  E.  C.  L.  665,  15  Jur.  296. 

Illustrations. —  In  the  first  case  above  cited, 
it  appeared  that  the  shipper  had  contracted 
with  the  defendant,  the  owner  of  a  vessel,  for 
the  transportation  of  some  cotton  from  Mobile 
to  Boston.  Owing  to  the  character  of  the  har- 
bor at  Mobile,  the  vessel  could  not  reach  the 
wharf,  and  the  cotton  had  to  be  carried  out  to 
it  by  lightermen.  While  it  was  being  taken  to 
the  vessel  in  this  way,  one  hundred  bales  were 
lost.  In  an  action  by  the  shipper  seeking  to 
hold  the  vessel  responsible  for  the  loss,  it  was 
contended  that  while  the  shipper's  deposit  of 
the  cotton  on  the  wharf  constituted  a  delivery, 
yet  he  was  not  entitled  to  a  lien  on  the  vessel 
because  the  cotton  had  never  actually  reached 
it.  But  the  court  held  that  this  was  "  too 
narrow  and  limited  a  view  of  the  liability  of 
the  vessel.  There  is  no  necessary  physical 
connection  between  the  cargo  and  the  ship  as 
a  foundation  upon  which  to  rest  this  liability." 

In  London,  etc.,  F.  Ins.  Co.  v.  Rome,  etc., 
R.  Co.,  68  Hun  (N.  Y.)  598,  144  N.  Y.  200,  61 
Am.  &  Eng.  R.  Cas.  225,  the  shippers,  dealers 
in  hay,  in  accordance  with  a  rule  of  the  de- 
fendant railroad  company,  were  accustomed 
to  unload  their  hay  into  the  company's  freight 
house,  and  then  to  load  it  on  the  cars  for  trans- 
portation. Although  constantly  requested  to 
do  so,  the  defendant  company  failed  to  furnish 
sufficient  cars  to  transport  the  hay  as  fast  as 
it  was  delivered,  so  that  it  accumulated  until 
the  freight  house  was  full.  The  shippers' 
agent  then  notified  the  parties  supplying  them 
with  hay  not  to  deliver  any  more  as  there  was 
no  room  for  it,  but  the  company's  agent  told 
them  he  would  find  room  for  it  and  had  all 
the  hay  subsequently  delivered  stored  in  an 
open  shed.  The  company  had  general  orders 
to  ship  away  the  hay  as  rapidly  as  possible. 
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injury  to  Goods  while  being  Loaded.  —  The  carrier  is  responsible  for  an  injury  to 
the  goods  occurring  while  they  are  being  loaded  on  the  cars,  where  the  shipper 
has  not  contracted  or  undertaken  to  load  them  for  himself.1  And  even  where 
it  is  the  shipper's  duty  to  load  them,  the  carrier  is  liable  if  it  undertakes  to  do 
so  and  allows  them  to  be  injured  through  a  want  of  care.2 

3.  Proof  of  Delivery  —  How  Made.  —  Proof  of  a  delivery  to  the  carrier  is  the  first 
essential  to  the  establishment  of  any  liability  on  its  part  for  the  loss  of  goods, 
or  for  an  injury  to  them  by  delay  or  otherwise.3  It  may  be  made  by  testi- 
mony showing  the  facts  necessary  to  constitute  a  delivery  as  already  set  out.1 

The  Bills  of  Lading  issued  fcr  the  goods  may  be  shown,  and  will  constitute  prima 
facie  evidence  of  a  delivery  though  they  are  not  conclusive.5 

So  Also  Receipts  Given  by  the  Carrier,  and  other  writings  indicating  an  exercise  of 
possession  by  the  carrier,  are  admissible  as  establishing  a  prima  facie  case.6 

The  Burden  of  Proof  is  on  the  plaintiff  in  an  action  against  a  carrier  for  the  loss  of 
goods,  to  prove  a  delivery.7  If  the  carrier,  in  defense  to  such  an  action,  pleads 
that  the  goods  were  never  delivered  to  it  for  transportation,  it  is  sufficient  for 
the  plaintiff  to  show  that  the  goods  were  delivered  to  a  person  and  at  a  house 
where  goods  were  accustomed  to  be  left  for  the  carrier,  and  it  is  immaterial 
whether  such  person  was  paid  anything  or  not.8 


In  an  action  for  the  loss  of  the  hay  while  so 
stored,  it  was  held  that,  nothing  further  being 
required  to  prepare  the  hay  for  transportation, 
and  no  further  orders  being  necessary  to  en- 
able the  defendant  to  forward  it,  its  liability 
therefor,  as  soon  as  it  was  delivered  at  the 
freight  house,  was  that  of  a  common  carrier 
and  not  that  of  a  warehouseman.  Distin- 
guishing Wilson  v.  Atlanta,  etc.,  R.  Co.,  82 
Ga.  386,  40  Am.  &  Eng.  R.  Cas.  25. 

Actual  or  Constructive  Possession. —  "We 
think  no  well-founded  distinction  can  be  made, 
as  to  the  liability  of  the  owner  and  vessel,  be- 
tween the  case  of  the  delivery  of  the  goods  into 
the  hands  of  the  master  at  the  wharf,  for  trans- 
portation on  board  of  a  particular  ship,  in 
pursuance  of  the  contract  of  affreightment, 
and  the  case  as  made,  after  the  lading  of  the 
goods  upon  the  deck  of  the  vessel;  the  one  a 
constructive,  the  other  an  actual  possession; 
the  former  the  same  as  if  the  goods  had  been 
carried  to  the  vessel  by  her  boats  instead  of 
the  vessel  going  herself  to  the  wharf."  Nel- 
son, J.,  in  Bulkley  v.  Naumkeag  Steam  Cotton 
Co.,  24  How.  (U.  S.)  386. 

1.  Goods  Injured  while  being  Loaded  on  Cars. — 
Whitman  v.  Western  Counties  R.  Co.,  17  Nova 
Scotia405.  See  also  Gilbert  v.  New  York  Cent., 
etc.,  R.  Co.,  4  Hun  (N.  Y.)  378,  6  Thomp.  &  C. 
(N.  Y.)  662. 

In  Merritt  v.  Old  Colony,  etc.,  R.  Co.,  11 
Allen  (Mass.)  82,  it  appeared  that  the  plaintiff 
had  sent  to  the  station  of  the  defendant  com- 
pany, for  transportation,  an  engine  by  a  track- 
man; and  that  while  the  engine  was  being 
loaded  on  the  car  by  means  of  a  derrick  owned 
by  the  defendant  and  operated  by  its  servants, 
though  the  trackman  assisted,  it  was  injured. 
It  was  held  that  the  company  was  liable  for 
the  injury;  that  it  had  become  liable  from  the 
time  it  had  assumed  to  take  charge  of  the 
engine  after  its  being  brought  to  the  station. 
See  also  Thomas  v.  Day,  4  Esp.  N.  P.  262. 

2.  Although  It  Was  Snipper's  Duty  to  Load.  — 
Kimball  v.  Western  R.  Com.,  6  Gray  (Mass.) 
542. 


3.  See  supra,  this  section,  With  Delivery  to- 
Carrier. 

4.  See  supra,  this  section,  a.  Generally  ;  b. 
Delivery  to  Carrier's  Agent. 

5.  See  supra,  this  section,  Whether  Bill  of 
Lading  Essential.  And  see  the  title  Bills  OF 
Lading,  vol.  4,  p.  507,  where  a  full  treatment 
will  be  found. 

6.  An  "Expense  Bill"  presented  by  the  car- 
rier's agent  at  the  point  of  destination,  contain- 
ing charges  for  freight  on  a  certain  lot  of 
articles,  embracing  them  all  and  sufficiently 
identifying  them  as  the  goods  shipped  by  the 
plaintiff,  indorsed  "correct"  by  the  freight 
auditor  of  the  defendant  company,  is  suffi- 
cient, in  the  absence  of  opposing  evidence,  to 
show  a  delivery  to  the  company,  and  to  charge 
it  with  the  loss  of  such  of  the  articles  as  it 
failed  to  deliver.  Union  Pac.  R.  Co.  v.  Hep- 
ner,  3  Colo.  App.  313.  See  Schloss  v.  Atchi- 
son, etc.,  R.  Co.,  85  Tex.  601. 

Shipping  Receipt  as  Evidence  — Effect  of  Recitals 
Therein.  —  The  receipt  given  by  a  carrier  to  a 
shipper  upon  the  delivery  of  goods  for  trans- 
portation is  evidence  against  the  carrier  of  the 
facts  and  recitals  therein;  but  it  is  only  prima 
facie  evidence  of  the  facts  recited,  and  the 
carrier  is  not  precluded  from  showing  the  true 
facts  by  oral  testimony.  Seller  v.  Steamship 
Pacific,  1  Oregon  409  (words  "  received  in 
good  order"  in  receipt  do  not  preclude  proof 
by  carrier  of  the  real  condition);  Horseman 
v.  Grand  Trunk  R.  Co.,  31  U.  C.  Q.  B.  535 
(carrier  not  bound  by  statement  in  receipt  as 
to  weight  of  certain  iron  shipped  over  its  line). 

For  Full  Treatment  of  the  subject  of  bills  of 
lading  as  evidence,  see  the  title  Bills  of  Lad- 
ing, vol.  4,  p.  507. 

7.  See  infra,  this  title,  Burden  of  Proof . 

8.  What  Is  Proof  of  Delivery.  —  Burrell  v. 
North,  2  C.  &  K.  681,  61  E.  C.  L.  681. 

In  such  an  action,  the  party  who  left  the 
goods  at  the  carrier's  place  may  be  asked,  on 
cross-examination,  what  direction  was  on  the 
packages.  Burrell  v.  North,  2  C.  &  K.  681,  61 
E.  C.  L.  681. 
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VI.  When  Liability  Ends  —  1.  With  Delivery  by  Carrier  —  General  Rules.  — 

The  liability  of  the  carrier  as  such  ends  with  the  delivery  of  the  goods  to  the 
consignee  or  owner  or  with  their  deposit  in  a  reasonably  safe  warehouse  after 
the  consignee  has  had  a  reasonable  time  in  which  to  call  for  them  and  take 
them  away.1 

Liability  as  Warehouseman.  —  Its  liability  as  a  common  carrier  ceases  upon  the 
commencement  of  its  character  as  a  warehouseman  with  respect  to  the  partic- 
ular goods  involved.2 

Reasonable  Efforts  to  Effect  Delivery. —  When  delivery  to  the  proper  party  is  made 
impossible  by  the  absence  or  death  of  the  consignee,  or  because  he  cannot  be 
found,  or  because  he  neglects  or  refuses  3  to  receive  the  goods,  the  carrier, 
after  notifying  the  consignor,4  may  store  the  goods  and  thereafter  become  liable 
as  a  warehouseman  only,  it  appearing  that  all  reasonable  effort  has  been  made 
to  effect  a  delivery.5 

What  Constitutes  a  Delivery  in  any  particular  case  must  depend  upon  the  character 
of  the  accompanying  circumstances. 

To  Bar  Right  of  Stoppage  in  Transitu.  —  As  between  the  carrier  and  a  vendor  seek- 
ing to  exercise  the  right  of  stoppage  in  transitu,  there  must  have  been  an  actual 
change  of  possession  from  the  carrier  to  the  consignee,  in  order  to  constitute 
such  a  delivery  as  would  bar  the  vendor's  right  of  stoppage.6 

Unloading  and  Storing  —  Notice.  —  As  between  the  carrier  and  the  consignee  or 
owner,  where  there  are  no  special  circumstances  or  agreements  affecting  the 
case,  the  mere  unloading  of  the  goods  and  placing  them  in  a  storehouse  from 
which  the  consignee  may  obtain  them  upon  demand,  constitutes,  according 
to  some  authorities,  a  delivery;  7  but  according  to  other  authorities  there 


1.  When  Liability  Ceases.  —  The  carrier's 
liability  as  such  does  not  end  or  change  into 
that  of  warehouseman  by  the  mere  deposit  of 
the  goods  upon  the  usual  dock  of  the  steamer 
or  depot  of  a  railroad.  There  must  be  such 
an  actual  delivery  as  satisfies  and  fulfils  the 
contract  for  carriage  or  delivery  to  the  owner 
or  consignee.  The  carrier's  liability  cannot 
end  until  that  of  the  owner,  consignee,  or 
warehouseman  begins;  and  it  can  make  no 
difference  with  the  carrier  that  in  discharging 
his  liability  as  such  he  assumes  the  new  rela- 
tion of  storer.  Merely  reaching  the  end  of  the 
voyage  and  delivering  the  goods  out  of  the 
vehicle  in  which  they  are  carried  will  not  fulfil 
the  one  duty  nor  create  the  other.  There 
must  be  an  actual  or  legal  delivery,  either  to 
the  consignee  or  to  the  warehouseman;  and 
the  proof  of  either  rests  upon  the  carrier. 
Chicago,  etc.,  R.  Co.  v.  Warren,  16  111.  502,  63 
Am.  Dec.  317. 

That  the  liability  of  the  carrier  ends  with 
the  completion  of  the  transportation  and  a  de- 
livery, see  Stone  v.  Waitt,  31  Me.  409,  52  Am. 
Dec.  621;  Michigan  Southern,  etc.,  R.  Co.  v. 
Day,  20  111.  375,  71  Am.  Dec.  278;  De  Mott  v. 
Laraway,  14  Wend.  (N.  Y.)  225,  28  Am.  Dec. 
523- 

The  Fact  that  the  Carrier  Reserves  the  Right 
to  Re-ship  in  case  of  low  water,  does  not  relieve 
it  of  the  obligation  to  deliver  safely  or  from 
liability  for  injuries  occurring  in  the  re-ship- 
ment. McGregor  v.  Kilgore,  6  Ohio  358,  27 
Am.  Dec.  260. 

2.  See  infra,  this  title,  Carrier's  Liability  as 
Warehouseman. 

3.  See  infra,  this  title,  Where  Consignee  Re- 
fuses to  Receive. 

4.  See  infra,  this  title,  Notice  to  Consignor. 


5.  Delivery  Impossible  —  Carrier's  Duty  —  Eng- 
land. —  Stephenson  v.  Hart,  4  Bing.  476,  15  E. 
C.  L.  47;  Cairns  v.  Robins,  8  M.  &  W.  258; 
Heugh  v.  London,  etc.,  R.  Co.,  L.  R.  5  Exch. 
51,  39  L.  J.  Exch.  48;  White  v.  Humphery,  11 
Q.  B.  43,  63  E-  C.  L.  43. 

Alabama.  —  Kennedy  v.  Mobile,  etc.,  R.  Co., 
74  Ala.  430,  21  Am.  &  Eng.  R.  Cas.  145;  Ala- 
bama, etc.,  Rivers  R.  Co.  v.  Kidd,  35  Ala.  209. 

Connecticut.  —  Hurd  v.  Hartford,  etc.,  Steam- 
boat Co.,  40  Conn.  49. 

Illinois.  —  Bartholomew  v.  St.  Louis,  etc., 
R.  Co.,  53  111.  227,  5  Am.  Rep.  45;  Illinois 
Cent.  R.  Co.  v.  Friend,  64  111.  303. 

Indiana.  —  Adams  Express  Co.  v.  Darnell, 
31  Ind.  20,  99  Am.  Dec.  582. 

New  York.  —  Mayell  v.  Potter,  2  Johns. 
Cas.  (N.  Y.)37l;  Clendaniel  v.  Tuckerman,  17 
Barb.  (N.  Y.)  184. 

Ohio.  —  Hirsch  v.  Steamboat  Quaker  City, 
2  Disney  (Ohio)  144. 

Pennsylvania. — Cope  v.  Cordova,  i  Rawle 
(Pa.)  203. 

Tennessee.  —  Dean  v.  Vaccaro,  2  Head 
(Tenn.)  490,  75  Am.  Dec.  744;  Rankin  v. 
Memphis,  etc.,  Packet  Co.,  9  Heisk.  (Tenn.) 
564,  24  Am.  Rep.  339. 

Wisconsin.  —  Marshall  v.  American  Express 
Co.,  7  Wis.  1,  73  Am.  Dec.  381. 

6.  Delivery  as  Between  Carrier  and  Vendor  Seek- 
ing to  Stop  in  Transit.  —  See  Farrell  v.  Rich- 
mond, etc.,  R.  Co.,  102  N.  Car.  390,  37  Am.  & 
Eng.  R.  Cas.  704,  11  Am.  St.  Rep.  760.  And 
the  title  Stoppage  in  Transitu. 

7.  As  Between  Carrier  and  Consignee.  — ■  The 
payment  of  the  freight  charges  by  the  con- 
signee after  notice  of  the  arrival,  without  any 
arrangement  as  to  the  further  custody  of  the 
goods  by  the  company,  amounts  to  a  delivery 
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must  also  have  been  notice  to  the  consignee,  and  a  reasonable  time  after  such 
notice  must  have  elapsed,  before  the  carrier's  duty  as  such  is  discharged  and 
the  Constructive  delivery  effected.1 

When  There  May  Bo  Delivery  without  Unloading. — A  Complete  delivery  may  be  effected 
without  an  unloading  of  the  goods  from  the  cars  in  which  they  were  carried, 
where  the  consignee  accepts  such  a  delivery  or  where  it  is  expressly  provided 
for  by  the  contract  of  shipment.3 


so  far  as  to  throw  the  risk  of  loss  upon  the 
consignee.  New  Albany,  etc.,  R.  Co.  v. 
Campbell,  12  Ind.  55. 

In  another  case,  the  defendant  company 
carried  coals  to  A.,  the  station  to  which  they 
were  addressed,  and  gave  notice  to  the  con- 
signee of  their  arrival,  upon  which,  according 
to  the  usual  course  of  practice  between  it  and 
the  consignee,  it  lay  upon  him  to  send  for 
them  and  take  them  away;  and  he  not  having 
done  so  within  a  reasonable  time,  the  carrier 
unloaded  the  coals  and  left  them  on  the  siding 
where  they  were  lost.  In  an  action  against 
the  company  as  a  common  carrier  for  non-de- 
livery, it  was  held  that  the  defendant  had 
performed  its  contract  by  a  constructive  de- 
livery, and  was  not  liable.  Bradshaw  v.  Irish 
North  Western  R.  Co.,  7  Ir.  R.  C.  L.  252,  3 
Ry.  &  C.  T.  Cas.  xi. 

As  to  Necessity  of  Notice,  etc.,  see  infra,  this 
title,  Carrier  s  Liability  as  Warehouseman  — 
A fter  Transportation  Ended. 

Delivery — Particular  Cases.  —  In  Chalk  v. 
Charlotte,  etc.,  R.  Co.,  85  N.  Car.  423,  9  Am. 
&  Eng.  R.  Cas.  106,  which  was  an  action  for 
damages  against  a  railroad  company  for  the 
value  of  goods  alleged  to  have  been  lost  by  its 
negligence,  it  appeared  that  after  their  arrival 
they  were  placed  on  a  platform  at  the  depot 
for  the  convenience  of  delivery  to  the  con- 
signees, and  remained  there  for  nearly  two 
days.  Notice  of  their  arrival  was  given  to  the 
plaintiff,  who  paid  the  freight  charges  with 
full  knowledge  of  the  place  of  deposit,  but 
failed  to  remove  them  on  account  of  his  ina- 
bility at  the  time  to  procure  the  services  of  city 
draymen,  and  in  the  afternoon  of  the  second 
day  they  were  destroyed  by  fire,  together  with 
much  of  the  defendant's  property.  It  was 
held  that  there  was  a  delivery  in  law  of  the 
goods  to  the  plaintiff  consignee,  which  exone- 
rated the  defendant  from  liability  as  a  ware- 
houseman. 

In  another  case,  it  appeared  that  the  con- 
signee of  certain  cotton  requested  the  railroad 
company  to  place  it,  for  the  purpose  of  un- 
loading, upon  a  side  track  which  passed  the 
platform  of  a  compress  company.  On  the 
afternoon  of  the  same  day  the  railroad  com- 
pany placed  the  cars  containing  the  cotton  on 
the  side  track,  but  failed  to  notify  either  the 
consignee  or  the  compress  company.  Shortly 
thereafter  the  cotton  was  destroyed  by  fire. 
It  was  held,  that  under  the  provisions  of  the 
Texas  statute  that  railroad  companies  shall 
continue  liable  as  common  carriers  until  de- 
livery to  the  consignee  at  the  point  of  destina- 
tion, and  that  if  the  carrier  at  the  point  of 
destination  shall  use  due  diligence  to  notify 
the  consignee,  and  goods  are  not  taken  by  the 
consignee,  but  are  stored  in  the  depots  and 
warehouses  of  the  carrier,  the  carrier  shall 
thereafter  be  liable  only  as  warehouseman, 


the  company  remained  liable,  notwithstanding 
the  fact  that  it  had  placed  the  cotton  on  a  side 
track  as  directed.  Missouri  Pac.  R.  Co.  v. 
Haynes,  72  Tex.  175,  37  Am.  &  Eng.  R.  Cas. 
645- 

In  Baldwin  v.  American  Express  Co.,  23  111. 
197,  74  Am.  Dec.  190,  the  defendants,  who 
were  common  carriers,  had  a  written  order 
from  the  plaintiff  to  "  deliver  to  F.  or  to  Dane 
County  Bank  any  packages  "  that  might  come 
for  him.  They  received  at  their  express  office, 
which  was  in  the  same  building  with  the 
bank,  a  package  of  one  thousand  dollars  for 
the  plaintiff,  and  the  bank  clerk  being  in  while 
the  defendants  were  distributing  their  goods, 
they  said  to  him:  "  Here  is  a  package  for  D. 
J.  B.  [the  plaintiff];  will  you  take  it?"  He 
answered,  "  I  will  ask  the  bank;  "  and,  re- 
turning immediately,  said,  "  Let  F.  have  it." 
The  defendants'  agent  left  word  at  the  store 
of  F.  that  the  package  was  at  the  office;  F.'s 
clerk  said  that  F.  was  absent,  but  that  he 
would  come  over  and  see  about  it.  He  after- 
wards went  over  and  said  that  "  F.  was  away 
and  had  the  key  of  the  safe,  and  that  the  de- 
fendants would  have  to  keep  it."  The  pack- 
age was  not  offered  to  him,  nor  was  it  entered 
on  the  delivery  book  according  to  the  custom 
of  the  company.  It  was  held  that  the  package 
was  not  delivered,  and  that  the  company  was 
liable. 

Question  for  Jury.  —  What  constitutes  a  suffi- 
cient delivery  by  a  carrier  is  ordinarily  a  ques- 
tion of  fact  to  be  determined  by  the  jury,  but 
where  there  is  no  conflict  in  the  testimony  it 
may  be  settled  by  the  court.  Whitney  Mfg. 
Co.  v.  Richmond,  etc.,  R.  Co.,  38  S.  Car.  365, 
37  Am.  St.  Rep.  767,  55  Am.  &  Eng.  R.  Cas. 
611. 

1.  See  infra,  this  title,  Carrier's  Liability  as 
Warehouseman  —  After   Transportation  Ended. 

2.  Delivery  Accomplished  before  Goods  are 
Unloaded.  —  In  Whitney  Mfg.  Co.  v.  Rich- 
mond, etc.,  R.  Co.,  38  S.  Car.  365,  37  Am.  St. 
Rep.  767,  55  Am.  &  Eng.  R.  Cas.  611,  which 
was  an  action  against  the  defendant  railroad 
company  for  the  loss  of  cotton,  the  evidence 
showed  that  the  carrier  had  transported  the 
cotton  in  perfect  condition;  that  the  way-bill 
had  been  delivered  up  by  the  consignee  to  the 
company  as  a  receipt  for  the  cotton;  that  the 
car  containing  the  cotton  had  been  placed  on 
a  switch  which  belonged  to  the  consignee,  al- 
though it  was  on  the  defendant's  right  of  way; 
that  it  had  been  agreed  between  the  parties 
that  the  car  should  not  be  guarded  by  the  de- 
fendant company;  that,  although  the  car  was 
sealed,  the  consignee  had  the  right  to  break 
the  seals  and  open  the  doors  of  the  car;  that 
the  consignee  had  the  right  to  remove  the  cot- 
ton without  any  superintendence  on  the  part 
of  the  defendant;  that  a  portion  of  the  cotton 
had  been  taken  out  of  the  car  before  the  fire 
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Delivery  of  Part  of  Goods.  —  Ordinarily  a  delivery  of  any  part  of  a  consignment 
indicates  and  operates  as  a  delivery  of  the  entire  consignment,  and  the  presump- 
tion is  that  way;  1  but  there  may  be  circumstances  surrounding  the  case  which 
make  the  question  one  for  the  jury.2 

2.  Goods  being  Unloaded.  —  The  liability  of  the  carrier  for  injuries  sustained 
by  the  goods  while  they  are  being  unloaded  from  the  car  must  depend  upon 
the  circumstances  of  each  case.  Ordinarily  it  is  the  carrier's  duty  to  unload, 
and  it  is  responsible  for  injuries  to  goods  while  being  unloaded. 

Where  Owner  or  Consignee  Begins  to  Unload.  —  But  if  the  owner  or  the  consignee 
has  agreed  to  unload  the  goods,  or  if  he  has  accepted  them  in  the  car  and 
voluntarily  undertaken  to  unload  them,  even  when  he  has  the  assistance  of 
the  carrier's  servants,  he  is  responsible  for  any  loss  or  injury  incurred  during 
the  progress  of  the  unloading.3 

Degree  of  Care  Incumbent  on  Carrier.  —  In  unloading  and  delivering  goods  carried 
by  it,  the  carrier  is  bound  under  all  circumstances  to  use  ordinary  care  to  pre- 
vent injury.4 


occurred;  and  that  the  defendant  company 
had  not,  in  any  manner,  interfered  with  the 
cotton  after  placing  the  car  on  the  siding.  It 
was  held  that  the  plaintiff  should  be  nonsuited ; 
the  mere  fact  that  the  cotton  was  in  the  defend- 
ant's car  when  burned  would  not  render  the 
defendant  liable  on  the  ground  that  the  cotton 
was  in  its  possession.  See  also  Armistead  Lum- 
ber Co.  v .  Louisville,  etc.,  R.  Co.,  (Miss.  1892) 
11  So.  Rep.  472,  55  Am.  &  Eng.  R.  Cas.  600. 
Compare  Pindell  v.  St.  Louis,  etc.,  R.  Co.,  34 
Mo.  App.  675. 

1.  Delivery  of  Part — Effect.  —  See  Whitney 
Mfg.  Co.  v.  Richmond,  etc.,  R.  Co.,  38  S.  Car. 
365,  37  Am.  St.  Rep.  767,  55  Am.  &  Eng.  R. 
Cas.  611. 

In  Culbreth  v.  Philadelphia,  etc.,  R.  Co.,  3 
Houst.  (Del.)  392,  certain  perishable  goods  ar- 
rived at  a  station  on  Saturday  morning  at  ten 
o'clock,  and  were  at  once  pointed  out  to  a 
party  in  the  employment  of  the  consignees, 
and  he  was  advised  to  take  them  away  as 
there  was  no  room  in  the  warehouse.  He 
took  part  of  them  and  returned  on  the  follow- 
ing Monday  for  the  remainder,  but  they  were 
not  to  be  found.  It  was  held  that  there  had 
been  a  sufficient  delivery  to  discharge  the  car- 
rier. Compare  Cox  v.  Peterson,  30  Ala.  608, 
68  Am.  Dec.  145,  where  it  is  held  that  the  ac- 
ceptance of  a  portion  of  the  goods  by  the  con- 
signee at  a  place  different  from  that  specified 
in  the  contract,  though  admissible  in  mitiga- 
tion of  damages,  does  not  discharge  the  car- 
rier from  liability  as  to  the  remainder. 

2.  Question  for  the  Jury. —  In  Sessions  v. 
Western  R.  Corp.,  16  Gray  (Mass.)  132,  it  ap- 
peared that  the  agent  of  the  consignees  of  cer- 
tain goods  went  to  the  station  for  them,  and 
in  the  presence  of  the  station-master  removed 
a  portion  of  them  from  the  car  and  took  them 
away,  promising  to  return  for  the  balance. 
Some  hours  afterward  the  station  agent  took 
the  remainder  of  the  goods  that  he  found  in 
the  car  and  placed  them  in  the  freight  house. 
Afterwards  it  was  discovered  that  some  of  the 
goods  were  stolen  either  from  the  car  or  from 
the  freight-house.  It  was  held  that  the  ques- 
tion whether  the  delivery  of  a  part  of  the 
gouds  to  the  agent  was  intended  for  a  de- 
livery of  the  whole  or  only  of  the  part  taken 
away,  was  proper  to  be  submitted  to  the  jury. 

5  C.  of  L. — 13 


See  also  Cook  v.  Erie  R.  Co.,  58  Barb.  (N.  Y.) 
312. 

When  the  Evidence  Is  Conflicting  as  to  whether 
the  carrier  was  ready  and  willing  to  make  a 
delivery,  and  whether  the  failure  of  the  con- 
signee to  receive  was  due  to  his  own  neglect, 
the  question  is  properly  submitted  to  the  jury. 
Alabama  G.  S.  R.  Co.  v.  Eichofer,  100  Ala.  224. 

3.  Where  Owner  or  Consignee  Undertakes  or 
Agrees  to  Unload. —  In  Lewis  v.  Western  R. 
Corp.,  11  Met.  (Mass.)  509,  it  appeared  that  L., 
for  whom  the  goods  were  transported  by  the 
defendant  company,  authorized  B.  to  receive 
delivery  thereof  and  to  do  all  acts  incident  to 
the  delivery  and  transportation  thereof  to  him. 
B.,  instead  of  receiving  the  goods  at  the  usual 
place  of  delivery,  requested  the  agent  of  the 
company  to  permit  the  car  containing  the 
goods  to  be  hauled  to  the  depot  of  another 
company  near  by;  the  company's  agent 
assented,  and  assisted  B.  in  hauling  the  car  to 
the  other  depot.  B.  requested  and  obtained 
the  permission  of  the  second  company  to  use 
its  machinery  for  removing  his  goods  from  the 
car.  It  was  held  that  the  defendant  company 
was  not  responsible  for  the  want  of  care  or 
skill  on  the  part  of  the  persons  employed  in  so 
removing  the  goods  from  the  car,  nor  for  any 
defect  in  the  machinery  used  for  the  unload- 
ing, and  could  not  be  charged  with  any  loss 
happening  under  the  circumstances,  the  deliv- 
ery to  L.  by  it  having  been  complete.  See 
also  Sweet  v.  Barney,  23  N.  Y.  335. 

Owner  Furnishing  Machinery  for  Unloading.  — 
Where  the  owner  furnished  skids  for  unload- 
ing a  hogshead  of  molasses  from  the  carrier's 
wagon,  and,  through  a  latent  defect  in  the 
skids,  the  hogshead  fell  to  the  ground  and  its 
contents  were  lost,  there  was  no  liability  on 
the  part  of  the  carrier.  Loveland  v.  Burke, 
120  Mass.  139,  21  Am.  Rep.  507. 

4.  Duty  to  Use  Care  in  Unloading  and  Delivery. — 
"  The  precise  degree  of  care  which  it  is  the 
duty  of  a  carrier  to  use  in  delivering  the  goods 
intrusted  to  him  must  depend  upon  and  vary 
with  the  nature  and  condition  of  the  thing 
carried,  and  the  ever  varying  circumstances 
under  which  the  delivery  takes  place.  Some 
goods  require  much  more  tender  handling 
than  others;  some  animals  much  more  care 
and  management  than  others,  according  to 
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3.  To    Whom  Delivery  May  Be  Made  —  a.   To    Consignee   or  His 

AGENT  -  In  the  Absence  of  Special  Circumstances,  delivery  must  be  made  to  the  con- 
signee  or  to  his  duly  authorized  agent,  and  the  carrier  is  responsible  if  the 
goiuls  arc  delivered  to  any  other  party.1 

A  Delivery  to  the  Consignee's  Agent,  who  has  been  duly  authorized  to  receive  the 
goods  for  his  principal,  is  a  good  delivery.2 


their  nature,  habits,  and  conditions;  and  the 
line  of  conduct  which  the  carrier  should  pro- 
pose to  himself  is  that  which  a  prudent  owner 
would  adopt  if  he  were  in  the  carrier's  place 
and  had  to  deal  with  the  goods  or  animals 
under  the  circumstances  and  subject  to  the  con- 
ditions  in  which  the  carrier  is  placed,  and  under 
which  he  is  called  on  to  act."  Gill  v.  Man- 
chester, etc.,  R.  Co.,  42  L.  J.  Q.  B.  89,  L.  R.  8 
Q.  B.  186. 

Where  a  hogshead  of  molasses  is  allowed  to 
fall  while  it  is  being  unloaded  from  the  vessel 
to  the  wharf,  and  its  contents  thereby  lost,  it 
is  no  defense  that  the  hoisting  tackle  belongs 
to  some  third  person.  The  tackle  must  be 
regarded  as  the  carrier's  pro  hac  vice.  De 
Mott  v.  Laraway,  14  Wend.  (N.  Y.)  225,  28 
Am.  Dec.  523. 

Where  Consignee's  Duty  to  Unload.  —  In  Kim- 
ball v.  Western  R.  Corp.,  6  Gray  (Mass.)  542, 
it  is  held  that  a  railroad  company  is  liable 
for  the  want  of  ordinary  care  on  the  part  of 
its  servants  in  unloading  freight,  though 
the  consignee,  knowing  it  to  be  the  rule  of  the 
company  that  he  must  unload,  and  that  if  he 
failed  to  do  so  within  a  certain  time  the  com- 
pany would,  has  neglected  to  unload. 

1.  To  the  Consignee.  —  A  carrier,  without 
notice  to  the  contrary,  must  regard  the  con- 
signee of  the  goods  as  their  absolute  owner, 
and  a  legal  delivery  to  him  will  discharge  the 
carrier  from  all  liability  to  the  consignor. 
O'Dougherty  v.  Boston,  etc.,  R.  Co.,  1  Thomp. 
&  C.  (N.  Y.)  477;  St.  Louis,  etc.,  R.  Co.  v. 
Crawford,  (Tex.  Civ.  App.  1896)  35  S.  W.  Rep. 
748;  Bingham  v.  Lamping,  26  Pa.  St.  340,  67 
Am.  Dec.  418. 

The  carrier  is  entitled  to  pay  to  the  consignee 
the  value  of  goods  lost  while  in  its  charge  and 
for  which  it  is  responsible;  and  the  fact  that 
the  consignee  owned  the  article  by  virtue  of  a 
conditional  sale  duly  registered  will  not  ren- 
der it  liable  to  the  vendor  for  the  amount  still 
due  him  by  the  consignee.  Dyer  v.  Great 
Northern  R.  Co.,  51  Minn.  345. 

2.  Delivery  to  Consignee's  Authorized  Agent.  — 
Southern  Express  Co.  v.  Everett,  37  Ga.  688; 
Illinois  Cent.  R.  Co.  v.  Simpson,  17  111. 
App.  325;  Lewis  v.  Western  R.  Corp.,  n  Met. 
(Mass.)  509;  Ontario  Bank  v.  New  Jersey 
Steamboat  Co.,  59  N.  Y.  510;  Pooley  v.  Great 
Eastern  R.  Co.,  34  L.  T.  N.  S.  537. 

Where  an  express  company  is  sued  for  the 
wrong  delivery  of  a  box,  or  for  not  delivering 
to  the  person  to  whom  it  is  addressed,  the 
company  will  be  discharged  from  liability 
where  it  is  found  as  a  fact  that  the  delivery 
was  either  to  the  authorized  agent  of  the  per- 
son to  whom  the  box  is  addressed,  or  that  the 
seller  and  shipper  sanctioned  the  delivery  to 
such  agent,  and  where  the  finding  in  either 
event  is  supported  by  prima  facie  evidence. 
Piatt  v.  Wells,  2  Robt.  (N.  Y.)  101,  26  How.  Pr. 
(N.  Y.)  442. 


Delivery  to  a  Drayman,  cartman,  or  other 
person  not  authorized  by  the  consignee  to 
receive  the  goods,  is  at  the  carrier's  risk. 
Dean  v.  Vaccaro,  2  Head  (Tenn.)  488,  75  Am. 
Dec.  744. 

Delivery  to  Third  Party  by  Instruction  of  Con- 
signee's Agent.  —  Where  goods  are  consigned 
to  th?  consignor's  agent,  the  carrier  may  dis- 
charge itself  from  liability  by  delivering  to  a 
third  party  under  instructions  from  such 
agent.  Gates  v.  Chicago,  etc.,  R.  Co.,  42  Neb. 
379- 

Delivery  to  Mortgagee.  —  A  mortgagee  under 
a  mortgage  executed  by  the  consignor  is  not 
entitled  to  demand  a  delivery  although  the 
condition  of  the  mortgage  may  have  been 
broken.  Kohn  v.  Richmond,  etc.,  R.  Co.,  37 
S.  Car.  1,  34  Am.  St.  Rep.  726. 

Delivery  of  Money.  — ■  As  to  the  time  of  deliv- 
ery of  money,  see  infra,  this  section,  Time  of 
Delivery. 

When  a  package  is  addressed  to  the  cashier 
of  a  bank,  by  name,  the  carrier  may  safely 
discharge  its  duty  by  delivering  it  to  a  receiv- 
ing teller  acting  at  the  time  in  the  discharge 
of  his  duties,  and  who  had  formerly  received 
packages  which  had  been  accepted  by  the 
bank.  Hotchkiss  v.  Artisans'  Bank,  2  Abb. 
App.  Dec.  (N.  Y  )403,  affirming 42  Barb.  (N.  Y.) 
517.    See  also  Sweet  v.  Barney,  23  N.  Y.  335. 

The  defendants,  who  were  common  carriers 
on  Lake  Champlain,  were  intrusted  with  a 
package  of  bank  bills  to  carry  from  Burling- 
ton to  Plattsburg,  directed  to  the  cashier  of  a 
bank  at  the  latter  place.  They  delivered  the 
package  to  the  wharfinger  of  the  wharf  at 
which  the  boat  touched,  and  it  was  stolen 
from  him.  In  an  action  against  the  defend- 
ants for  the  value  of  the  lost  package,  it  was 
held  that  it  was  competent  for  the  defendants 
to  prove  that  it  was  their  uniform  usage  to 
deliver  such  packages  of  money,  when  in- 
trusted to  them,  to  the  wharfinger  having  the 
care  of  the  wharf  where  the  boat  landed,  with- 
out giving  any  notice  to  the  consignee,  and 
that  this  was  well  known  to  the  plaintiffs. 
Farmers',  etc.,  Bank  v.  Champlain  Transp. 
Co.,  16  Vt.  52,  42  Am.  Dec.  491. 

See  Livingstone  v.  Massey,  23  U.  C.  Q.  B. 
156,  where  the  carrier  was  held  not  liable  for 
loss  of  money,  the  act  of  its  agent  in  stealing 
it  being  shown  to  be  a  felony. 

Delivery  of  Wife's  Goods  to  Husband.  —  In 
Reynolds  v.  New  York  Cent.,  etc.,  R.  Co.,  (Su- 
preme Ct.)  3  N.  Y.  Supp.  331,  21  N.  Y.  St. 
Rep.  319,  a  party  shipped  certain  household 
goods  which  belonged  to  his  wife  and  took 
from  the  carrier  a  bill  of  lading  which  he 
handed  to  her.  At  the  place  of  destination 
the  husband  delivered  the  bill  of  lading  to  a 
drayman,  who  took  the  goods  to  a  salesroom 
where  they  were  sold  and  the  money  delivered 
to  the  husband,  the  wife  seeing  all  this  and 
making  no  objection.  It  was  held  that  an 
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Proof  of  Agent's  Authority.  —  But  in  such  cases  it  devolves  upon  the  carrier, 
when  sued  for  a  misdelivery,  to  prove  that  such  agent  was  authorized  to  receive 
the  goods  or  that  the  consignee  had  clothed  him  with  such  apparent  authority 
as  to  justify  it  in  presuming  his  authority.1 

Shipper  Directing  Delivery  to  Third  Party  —  Or  to  Consignee  upon  Certain  Conditions.  —  But 
where  the  shipper  has  expressly  directed  a  delivery  to  a  third  party,  or  to  the 
consignee  only  upon  his  performing  certain  prescribed  conditions,  the  delivery 
must  be  in  accordance  with  such  instructions.  The  carrier  has  no  right  in  such 
a  case  to  presume  that  the  consignee  is  the  owner  of  the  goods,  but  is  bound 
to  recognize  the  continued  ownership  of  the  consignor.2 


action  against  the  carrier  for  a  wrongful  de- 
livery could  not  be  maintained  on  evidence  by 
the  wife  that  she  had  not  given  the  bill  of  lad- 
ing to  her  husband  and  that  she  thought  the 
salesroom  was  a  railroad  warehouse,  it  appear- 
ing also  that  the  husband  had  made  other 
sales  of  the  wife's  property  through  the  same 
salesman. 

Where  a  husband  presents  the  receipt  of  the 
railroad  company  for  household  goods  in  the 
name  of  his  wife,  at  the  depot,  and  gives 
directions  for  re-shipping  them,  the  company 
has  a  right  to  presume  and  to  act  on  the  pre- 
sumption that  the  husband  is  the  duly  author- 
ized agent  of  his  wife  in  regard  to  the 
shipment  and  control  of  the  goods.  Furman 
v.  Chicago,  etc.,  R.  Co.,  57  Iowa  42,  23  Am.  & 
Eng.  R.  Cas.  731,  62  Iowa  395. 

1.  Carrier  Must  Prove  Agent's  Authority  to 
Receive.  —  Adams  v.  Blankenstein,  2  Cal.  413, 
56  Am.  Dec.  350;  Waldron  v.  Chicago,  etc., 
R.  Co.,  1  Dakota  336;  Angle  v.  Mississippi, 
etc.,  R.  Co.,  18  Iowa  555;  Williams  v.  Hol- 
land, 22  How.  Pr.  (N.  Y.  C.  PI.)  137;  The  Steam- 
boat Sultana  v.  Chapman,  5  Wis.  454; 
Hermann  v.  Goodrich,  21  Wis.  536,  94  Am. 
Dec.  562. 

Where  a  carrier  delivers  goods  to  a  person 
not  the  owner  or  consignee,  it  must  show  that 
such  person  was  authorized  to  receive  them; 
and  where  the  delivery  is  in  a  storeroom,  to 
one  claimed  to  be  a  clerk,  the  mere  fact  that 
he  was  behind  the  counter  is  not  enough 
where  he  receipts  in  his  own  name  and  where 
the  consignee  denies  his  authority  to  receive 
the  goods.  Nebenzahl  v.  Fargo,  15  Daly  (N.  Y.) 
130. 

In  an  action  against  a  carrier  for  a  mis- 
delivery, where  it  defends  on  the  ground  that  it 
delivered  the  goods  to  the  consignee's  author- 
ized agent,  no  greater  proof  of  authority  in  the 
person  to  whom  they  were  delivered  is  re- 
quired than  for  any  other  issue  in  a  civil 
action.  Wilcox  v.  Chicago,  etc.,  R.  Co.,  24 
Minn.  269. 

In  Angle  v.  Mississippi,  etc.,  R.  Co.,  9  Iowa 
487,  an  order  was  given  to  a  firm  of  ware- 
housemen authorizing  them  to  receive  from  a 
railway  company  all  goods  shipped  to  the 
drawer,  after  which  the  firm  was  dissolved, 
and  a  new  firm,  composed  of  a  part  of  the 
members  of  the  old  firm,  was  formed.  It  was 
held  that  the  new  firm  derived  no  authority 
from  the  order  to  receive  the  goods  of  the 
drawer. 

Delivery  on  Forged  Order. — The  carrier  is 
liable  for  delivering  the  goods  on  a  forged 
order  purporting  to  come  from  the  consignee, 
although  the  party  presenting  the  order  had 


formerly  been  the  consignee's  clerk.  Ameri- 
can Merchants'  Union  Express  Co.  v.  Milk,  73 
111.  224. 

2.  Must  Deliver  as  Instructed  by  Consignor.  — 

Southern  Express  Co.  v.  Dickson,  94  U.  S. 
549;  Louisville,  etc.,  R.  Co.  v.  Hartwell,  (Kv. 
1896)  36  S.  W.  Rep.  183. 

In  Wolfe  v.  Missouri  Pac.  R.  Co.,  97  Mo. 
473,  10  Am.  St.  Rep.  331,  37  Am.  &  Eng.  R. 
Cas.  715,  a  seller  of  certain  goods  consigned 
them  to  his  local  agent,  who,  without  transfer- 
ring the  bill  of  lading,  made  a  contract  with 
the  carrier  to  side-track  the  car  containing  the 
goods  at  the  place  of  delivery,  but  directed  the 
carrier  to  deliver  the  goods  only  upon  his 
order.  The  jury  found  that  the  right  of  pos- 
session had  not  been  surrendered  by  the  con- 
signor or  his  agent,  and  that  a  delivery  by  the 
carrier  to  third  parties  was  without  authority. 
It  was  held  that  the  verdict  should  stand,  and 
that  the  carrier  was  liable  for  the  wrongful 
delivery. 

A  delivery,  in  such  cases,  in  accordance 
with  the  consignor's  orders,  of  course  relieves 
the  carrier  from  further  liability.  Thus,  in 
Brasher  z\  Denver,  etc.,  R.  Co.,  12  Colo.  384, 
the  consignor,  while  the  goods  were  still  in  the 
hands  of  the  carrier,  directed  that  they  should 
be  delivered  to  his  agent  and  not  to  the  con- 
signee. An  order  having  been  presented, 
which  was  signed  by  the  consignor's  agent, 
directing  that  they  be  delivered  to  the  con- 
signee, the  carrier  delivered  them  to  a  third 
party  designated  in  an  order  signed  by  the 
consignee.  The  consignor  made  no  objection 
to  this  delivery,  and  afterwards  brought  an 
action  against  the  consignee  for  the  value  of 
the  goods.  It  was  held  that  the  delivery  to 
such  third  party  relieved  the  carrier  from 
further  liability  in  respect  to  the  goods. 

In  Ruffin  v.  Ruggiero,  10  Misc.  Rep.  (N.  Y. 
C.  PI.)  739,  which  was  an  action  against  an 
expressman  for  failure  to  deliver  certain 
goods,  it  appeared  that  the  defendant  took  the 
goods  to  the  office  of  B.,  as  directed  by  the 
plaintiff,  but,  finding  a  notice  on  the  door  say- 
ing that  goods  for  B.  were  to  be  delivered  to 
the  janitor,  he  delivered  them  to  the  janitor. 
It  was  held  that  this  was  a  delivery  in  com- 
pliance with  the  plaintiff's  instructions  and 
that  no  action  therefor  could  be  maintained. 

Production  of  Bill  of  Lading.  —  If  the  shipper 
expressly  directs  a  delivery  to  the  consignee 
only  upon  his  producing  the  bill  of  lading,  the 
carrier  is  liable  for  a  delivery  to  the  consignee 
without  requiring  the  production  of  the  bill. 
Foggan  v.  Lake  Shore,  etc.,  R.  Co.,  (Supreme 
Ct.)  16  N.  Y.  Supp.  25.  See  infra,  this  section, 
To  Holder  of  Bill  of  Lading. 
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Delivery  to  Consignor's  Goneral  Agent.  —  Upon  delivery  of  the  goods  to  the  Carrier, 
the  ownership  in  them  passes  to  the  consignee  1  unless  there  is  express  provision 
otherwise;  and  the  carrier  cannot  discharge  itself  from  liability  by  a  delivery 
to  the  consignor  or  to  his  general  agent  unless  it  can  be  shown  that  the  con- 
signor was  still  the  owner  of  the  goods.2 

/'.  TO  TRUE  OWNER  OF  GOODS — Burden  of  Proving  Ownership.  —  The  carrier  is 
always  justified  in  delivering  goods  to  their  true  owner,  although  it  must 
assume  the  responsibility  of  determining  who  is  such  owner  where  it  undertakes 
to  deliver  to  some  one  other  than  the  consignee  or  the  legal  holder  of  the  bill 
of  lading.3 

Rights  of  Real  Owner.  —  The  real  owner  of  goods  in  the  hands  of  a  carrier  may, 
at  any  time  before  delivery  to  the  consignee,  demand  possession  of  them,  and 
the  carrier  is  bound  to  respect  this  right  without  regard  to  how  the  goods  are 
marked  or  to  whom  or  by  whom  they  may  have  been  consigned.4  The  general 
rule  that  a  carrier  must  deliver  in  accordance  with  the  address  on  the  shipment 
or  with  the  terms  of  the  bill  of  lading  is  subject  to  the  exception  that  the  true 
owner  of  the  property  may  enforce  his  right  to  its  possession  as  against  the 
consignor,  consignee,  or  carrier  whenever  he  sees  fit  to  do  so  before  delivery. 


Where  Goods  Are  Sent  to  "Order  of  A  B  &  Co., 
Notify  C,"  the  carrier  is  liable  as  for  a  wrong- 
ful delivery  if  it  delivers  to  C  without  an 
order  from  A  B  &  Co.  Wright  v.  Northern 
Cent.  R.  Co.,  8  Phila.  (Pa.)  19. 

Directions  by  Consignor's  Agent.  — A  person 
employed  to  haul  flour  from  a  mill  to  the  rail- 
road station  for  shipment  has  no  implied 
authority  to  direct  the  company  as  to  whom 
the  flour  shall  be  delivered,  and  the  mere 
statement  by  him  that  the  flour  is  intended 
for  certain  parties  will  not  justify  a  delivery 
to  such  parties  without  further  directions  from 
the  shippers.  Sawyer  v.  Chicago,  etc.,  R. 
Co.,  22  Wis.  403,  99  Am.  Dec.  49. 

1.  See  the  titles  Sales  ;  Stoppage  in  Tran- 
situ. 

2.  Delivery  to  Consignor's  General  Agent.  —  Ela 

v.  American  Merchants'  Union  Express  Co., 
29  Wis.  611,  9  Am.  Rep.  619;  Wilson  Sewing 
Mach.  Co.  v.  Louisville,  etc.,  R.  Co.,  71  Mo. 
203  (although  no  such  person  as  the  consignee 
may  be  at  the  point  of  destination). 

3.  May  Always  Deliver  to  True  Owner  of  Goods. 
—  In  Wolfe  v.  Missouri  Pac.  R.  Co.,  97  Mo. 
473,  jo  Am.  St.  Rep.  331,  37  Am.  &  Eng.  R. 
Cas.  719,  the  court,  by  Barclay,  J.,  said: 
"  Undoubtedly  a  carrier  in  some  circumstances 
may  deliver  goods  to  the  true  owner  instead  of 
to  him  who  gave  them  into  its  charge  for  car- 
riage. Its  contract  *  *  *  is  to  carry  and 
deliver  (according  to  shipper's  orders),  or  to 
account  for  the  goods.  It  would  be  a  lawful 
accounting  to  show  that  they  had  been  de- 
livered to  the  real  owner  upon  his  demand. 
*  *  *  But  to  justify  a  delivery  to  the  true 
owner  contrary  to  or  without  the  orders  of 
the  shipper,  the  carrier  assumes  the  burden 
of  proving  the  ownership  at  the  time  of  such 
delivery.  Among  other  things  it  must  estab- 
lish the  immediate  right  of  possession  in  the 
person  to  whom  such  delivery  is  made." 
Citing  The  Idaho,  93  U.  S.  579,  11  Blatchf. 
(U.  S.)  218;  Western  Transp.  Co.  v.  Barber,  56 
N.  Y.  544.  See  also  Wells  v.  American  Express 
Co.,  55  Wis.  23,  42  Am.  Rep.  695,  6  Am.  &  Eng. 
R.  Cas.  300. 

Where  the  carrier  surrenders  possession  of 


the  goods  to  the  person  whom  he  ascertains,  in 
the  course  of  the  transit  or  before  final  deliv- 
ery, to  be  the  real  owner,  it  is  discharged  from 
further  liability.  Story  on  Bailm.  (gth  ed.), 
§  582;  King  v.  Richards,  6  Whart.  (Pa.)  418, 
37  Am.  Dec.  420;  Floyd  v.  Bovard,  6  W.  &  S. 
(Pa.)  75;  Bates  v.  Stanton,  1  Duer  (N.  Y.)  79; 
Harker  v.  Dement,  9  Gill  (Md.)  7,  52  Am. 
Dec.  670;  Rosenfield  v.  Express  Co.,  1  Woods 
(U.  S.)  131;  Hardman  v.  Willcock,  9  Bing. 
382,  note,  23  E.  C.  L.  312,  note;  Biddle  v. 
Bond,  6  B.  &  S.  225,  118  E.  C.  L.  225.  Com- 
pare,  however,  Kohn  v.  Richmond,  etc.,  R. 
Co.,  37  S.  Car.  1,  34  Am.  St.  Rep.  726. 

In  Shellenberg  v.  Fremont,  etc.,  R.  Co.,  45 
Neb.  487,  the  court,  by  Post,  J.,  said:  "  It 
was  formerly  held  that  where  a  bailee  of 
goods  delivered  them  to  the  rightful  owner, 
he  would,  notwithstanding  that  fact,  be 
answerable  to  the  bailor  without  title  thereto. 
The  reason  for  the  rule  was  that  a  bailee, 
having  recognized  the  bailor  as  the  owner, 
should  not  be  permitted  to  dispute  the  latter's 
title.  But  according  to  the  modern  rule,  as 
recognized  in  this  country  and  in  England,  it 
is  a  sufficient  excuse  for  the  nondelivery  of 
personal  property  for  the  bailee  to  show  that 
he  has  surrendered  it  to  the  rightful  owner." 
Citing  Harker  v.  Dement,  9  Gill  (Md.)  7,  52 
Am.  Dec.  670;  Hardman  v.  Willcock,  9  Bing. 
382,  note,  23  E.  C.  L.  312,  note;  Cheesman  v. 
Exall,  6  Exch.  341. 

4.  Real  Owner  Always  Entitled  to  Demand  His 
Goods. —  In  Wells  v.  American  Express  Co., 
55  Wis.  23,  42  Am.  Rep.  695,  6  Am.  &  Eng. 
R.  Cas.  300,  a  package  of  money  belonging  to 
W.  alone  was  sent  by  express  directed  to 
"  W.  &  C."  and  upon  W.'s  demanding  it  as 
the  sole  owner,  without  any  assignment  to 
him  by  C.  of  the  latter's  apparent  interest, 
or  any  written  order  by  C.  directing  deliv- 
ery to  him  (W.),  or  an  offer  of  any  receipt  or 
acquittance  signed  by  both,  the  company 
refused  to  deliver  to  W.,  claiming  that  it  had 
been  garnished  as  to  that  property  by  credit- 
ors of  C.  The  garnishment  appearing  to  be  in- 
valid, it  was  held  that  W.  was  entitled  to  the  pos- 
session of  the  money  upon  proof  of  ownership. 
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His  rights  are  paramount  to  the  claims  of  all  others.1 

c.  Delivery  to  Fraudulent  Purchaser.  — Where  a  railroad  company 
or  other  common  carrier  transports  and  delivers  goods  to  the  true  consignee 
under  a  bill  of  lading  containing  nothing  to  indicate  a  different  ownership,  it 
is  not  liable  to  the  shipper  for  the  value  of  the  goods  merely  because  he  had 
been  induced  to  sell  and  ship  the  goods  to  the  consignee  by  reason  of  the 
latter's  false  and  fraudulent  representations  as  to  his  character  and  financial 
standing  and  associations;  the  duty  of  ascertaining  the  truth  of  such  repre- 
sentations rests  upon  the  shipper  himself,2  and  the  carrier  is  entitled  to  regard 
the  consignee  as  the  true  owner  unless  actually  or  constructively  notified  to 
the  contrary.3 

Goods  Shipped  on  Fraudulent  Order  to  Fictitious  Consignee.  —  But  a  carrier  is  liable  to  the 
consignor  for  the  value  of  goods  shipped  upon  a  fraudulent  order  to  a  fictitious 
consignee  at  the  instance  of  a  fraudulent  purchaser  to  whom  they  are  delivered, 
although  such  purchaser  produced  the  bill  of  lading,  when  it  appears  that  the 
carrier  delivered  the  goods  without  making  inquiry  as  to  the  identity  of  the 
party  demanding  them.4 


1.  Case  an  Exception  to  the  General  Rule.  — 

Wells  v.  American  Express  Co.,  55  Wis.  23,  42 
Am.  Rep.  695,  6  Am.  &  Eng.  R.  Cas.  300.  See 
also  Ogle  v.  Atkinson,  5  Taunt.  759;  Sheridan 
v.  New  Quay  Co.,  4  C.  B.  N.  S.  618,  93  E.  C. 
L.  618;  Browne's  Law  of  Carriers,  221; 
Hutch,  on  Carr.,  §  405. 

Where  Owner  Is  Stranger  to  Contract  of  Car- 
riage.—  That  the  true  owner  is  a  stranger  to 
the  contract  of  bailment  whereby  the  carrier 
came  into  possession  of  the  goods,  does  not 
affect  his  right  to  recover  them.  Shellen- 
berg  v.  Fremont,  etc.,  R.  Co.,  45  Neb.  487. 

2.  Fraudulent  Purchaser  —  Carrier  Not  Lia- 
ble.—  The  Drew,  15  Fed.  Rep.  826;  M'Kean 
v.  MTvor,  L.  R.  6  Exch.  36;  Brasher  v.  Den- 
ver, etc.,  R.  Co.,  12  Colo.  384;  Edmunds  v. 
Merchapts'  Despatch  Transp.  Co.,  135  Mass. 
283,  16  Am.  &  Eng.  R.  Cas.  250;  Nanson  v. 
Jacob,  12  Mo.  App.  125;  Price  v.  Oswego,  etc., 
R.  Co.,  58  Barb.  (N.  Y.)  599,  50  N.  Y.  213,  10 
Am.  Rep.  475,  3  Am.  Ry.  Rep.  325;  Lake 
Shore,  etc.,  R.  Co.  v.  Luce,  11  Ohio  Cir.  Ct. 
Rep.  543,  1  Ohio  Cir.  Dec.  145.  See  also 
Bush  v.  St.  Louis,  etc.,  R.  Co.,  3  Mo.  App.  62. 

In  Edmunds  v.  Merchants'  Despatch  Transp. 
Co.,  135  Mass.  283,  16  Am.  &  Eng.  R.  Cas. 
250,  it  was  held  that  if  a  person  fraudulently 
represents  himself  to  be  a  merchant  of  good 
financial  credit,  and  buys  goods  in  the  name 
of  such  merchant  on  credit,  the  property  in 
the  goods  passes  to  the  purchaser  when  they 
are  delivered,  and  the  seller  cannot  maintain 
an  action  against  a  carrier  who  receives  the 
goods  and  carries  and  delivers  them  to  the 
purchaser.  The  fact  that  the  seller  was  in- 
duced to  sell  by  fraud  makes  the  sale  void- 
able, but  not  void.  The  case,  however,  was 
really  three  actions  of  tort  against  the  de- 
fendant company,  with  counts  in  contract,  to 
recover  the  value  of  the  goods  so  sold  to  an 
insolvent  purchaser.  In  the  third  case  it  ap- 
peared that  a  swindler,  P.,  representing  him- 
self to  be  a  brother  of  a  reputable  merchant  in 
a  certain  town,  buying  for  him,  bought,  in 
person,  goods  from  the  plaintiff,  the  latter 
intending  to  sell  to  the  real  P.  and  not  to  the 
person  actually  buying.  It  was  held  that  as  to 
this  case  the  property  in  the  goods  did  not 
pass  to  the  swindler  P.,  and  that  in  an  action 


against  the  carrier  to  whom  P.  had  delivered 
them  for  transportation  and  delivery  to  his 
alleged  brother,  the  carrier  could  not  escape 
liability  by  showing  a  delivery  to  P.  the 
swindler.  See  also  Samuel  v.  Cheney.  135 
Mass.  278,  46  Am.  Rep.  467;  Dunbar  v.  Bos- 
ton, etc.,  R.  Corp.,  no  Mass.  26,  14  Am.  Rep. 
576;  Hardman  v.  Booth,  32  L.  J.  Exch.  105; 
Kingsford  v.  Merry,  26  L.  J.  Exch.  83;  Barker 
v.  Dinsmore,  72  Pa.  St.  427,  13  Am.  Rep.  697. 
Compare  Dunbar  v.  Boston,  etc.,  R.  Corp.,  no 
Mass.  26,  14  Am.  Rep.  576. 

3.  See  supra,  this  section,  To  Consignee  or 
His  Agent. 

4.  When  Carrier  Is  Liable.  —  Sword  v.  Young, 
89  Tenn.  126.  See  also  Weyand  v.  Atchison, 
etc.,  R.  Co.,  75  Iowa  573,  9  Am.  St.  Rep.  504; 
Shearer  v.  Pacific  Express  Co.,  43  111.  App.  641. 

Money  Shipped  to  Impostor  —  Express  Company 
Liable.  —  In  Pacific  Express  Co.  v.  Shearer, 
160  111.  215,  an  impostor,  assuming  the  name 
of  "  J.  C,"  with  whom  the  plaintiff  had  dealt, 
telegraphed  to  the  plaintiff  to  send  him  four 
thousand  dollars,  which  plaintiff  did,  through 
the  defendant  company.  The  impostor  had 
been  in  the  town  several  days  under  his  as- 
sumed name,  and  the  company's  agent,  after 
making  reasonable  efforts  to  identify  him,  de- 
livered him  the  money,  nothing  suspicious 
having  developed.  It  was  held  that  the  de- 
fendant company  was  liable  to  the  plaintiff  as 
for  a  misdelivery. 

In  Stephenson  v.  Hart,  4  Bing.  476,  15  E.  C. 
L.  47,  a  swindler  ordered  goods  which,  by  his 
direction,  were  consigned  to  "  J.  West,  G.  W. 
Street,  London."  The  carrier  attempted  to 
deliver  at  this  address,  but  finding  no  such 
person  retained  the  goods.  He  subsequently 
received  a  letter  from  the  swindler,  informing 
him  that  the  former  address  was  an  error  and 
directing  that  the  goods  be  reshipped  to  him 
at  another  address.  At  the  latter  place  the 
swindler  called  for  and  received  the  goods. 
In  an  action  by  the  seller  against  the  carrier 
to  recover  the  value  of  the  goods,  it  was  held 
that  the  plaintiff  should  recover.  The  court, 
by  Burrough,  J.,  said:  "At  the  outset,  no 
doubt,  the  contract  was  between  the  carrier 
and  the  consignee;  but  when  it  was  discov- 
ered that  no  such  person  as  the  consignee  was 
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d.  Goods  Sent,  Care  of  Carrier's  Local  Agent.  —  When  goods  are 
directed  to  a  consignee  in  the  care  of  the  carrier's  local  agent  at  the  point  of 
destination,  as  may  properly  be  done,  a  delivery  to  such  agent,  according  to 
the  better  rule,  terminates  the  carrier's  responsibility,  and  the  agent  holds  the 
:  noils  as  tlii-  agent  of  either  the  consignor  or  the  consignee,  whichever  of  the 
two  is  the  owner  of  them.1 


to  be  found  in  G.  W.  Street,  that  contract  was 
at  an  end,  and  the  goods  remaining  in  the 
hands  of  the  carriers  as  the  goods  of  the  con- 
signor, a  new  implied  contract  arose  between 
the  carrier  and  the  consignor  to  take  care  of 
the  goods  for  the  use  of  the  consignor." 

In  Duff  v.  Budd,  3  Krod.  &  B.  177,  7  E.  C. 
L.  3Q9,  a  swindler  ordered  goods  shipped  to  J. 
Parker,  High  Street,  Oxford.  The  consignor 
found  upon  investigation  that  Mr.  Parker  of 
High  Street  was  a  tradesman  of  respectability. 
It  subsequently  proved,  however,  that  W. 
Parker  was  the  only  tradesman  of  that  name 
on  that  street.  The  latter  was  known  to  the 
servants  of  the  carrier,  who  had  been  accus- 
tomed to  deliver  parcels  to  him,  and  upon  the 
arrival  of  the  goods  informed  him  of  that  fact. 
Hut  the  reply  was  that  he  had  expected  no 
goods.  Subsequently  a  man  to  whom  the 
carrier's  agents  had  before  delivered  parcels 
under  the  name  of  Parker  called  at  the  car- 
rier's office  and  claimed  the  package,  which 
was  delivered  to  him.  The  carrier  was  held 
liable  upon  the  finding  of  the  jury  that  he  had 
been  guilty  of  negligence.  Compare  Lake 
Shore,  etc.,  R.  Co.  v.  Luce,  n  Ohio  Cir.  Ct. 
Rep.  543;  1  Ohio  Cir.  Dec.  145  (holding  carrier 
not  liable  for  delivery  to  impostor). 

In  Heugh  v.  London,  etc.,  R.  Co.,  L.  R.,  5 
Exch.  51,  the  facts  were  that  a  swindler 
ordered  certain  goods  which  were  consigned 
to  the  carrier,  directed  to  a  particular  number 
and  street.  An  offer  of  delivery  at  that  ad- 
dress was  declined,  and  the  carrier,  in  accord- 
ance with  its  method  of  business,  sent  an 
advice  note  to  the  place  of  delivery.  Subse- 
quently the  swindler  appeared  at  the  com- 
pany's office  with  an  order  purporting  to  come 
from  the  consignee,  and  obtained  the  goods. 
The  court  held  that  the  carrier,  having  ten- 
dered the  goods  at  the  place  of  delivery  and 
sent  the  advice  note  according  to  the  usual 
course  of  its  business,  ceased  to  hold  the  goods 
as  carrier,  and  that  the  question,  therefore, 
was  whether,  under  the  circumstances,  the 
delivery  amounted  in  law  to  a  conversion  or 
whether  the  carrier  was  only  bound  to  act  and 
did  act  with  reasonable  caution.  This  latter 
was  a  question  for  the  jury,  and  they  having 
found  for  the  defendant  carrier,  their  verdict 
was  not  disturbed. 

In  Sword  v.  Young,  89  Tenn.  127,  G.,  an 
impostor,  over  the  assumed  name  of  "  C.  G. 
M.,"  a  reputable  firm,  ordered  from  the  plain- 
tiff a  machine.  The  machine  was  shipped 
over  the  line  of  the  defendant  company,  and 
on  its  arrival  at  its  destination  G.  presented 
the  bill  of  lading  made  in  the  name  of  C.  G. 
M.,  and  demanded  that  the  machine  be  de- 
livered to  him,  which  was  done,  he  receipting 
therefor  in  the  name  of  C.  G.  M.  No  ques- 
tions were  asked  by  the  company's  agent,  G. 
was  not  required  to  identify  himself,  nor  was 
the  bill  of  lading  indorsed.    It  was  held  that 


the  company  was  responsible  to  the  plaintiffs 
for  the  value  of  the  machine,  though  this  lia- 
bility was  secondary  to  that  of  G.  See  also 
Wilson  v.  Adams  Express  Co.,  27  Mo.  App. 
360,  43  Mo.  App.  659. 

The  plaintiff  shipped  certain  hogs  by  the 
defendant  company's  line,  prepaying  the 
charges;  at  their  destination  they  were  taken 
from  the  station  by  a  stranger  and  a  drayman 
who  was  in  the  employ  of  the  consignee. 
They  took  the  hogs  to  the  consignee,  the 
stranger  representing  that  he  had  bought 
them  of  the  consignor  and  exhibiting  an  ex- 
pense bill  which  he  had  obtained  from  the  car- 
rier, whereupon  he  was  paid  for  them  by  the 
consignee.  It  was  held  that  the  shipper 
could  not  recover  of  the  carrier  the  value  of 
the  hogs,  his  remedy  being  against  the  con- 
signee only.  Ryder  v.  Burlington,  etc.,  R. 
Co.,  51  Iowa  460. 

1.  Goods  Sent,  Care  of  Carrier's  Local  Agent  — 
When  Carrier's  Liability  Ceases. — There  is  some 
conflict  of  authority,  but  the  better  rule  seems 
to  be  that  of  the  text.  Houston,  etc.,  R.  Co. 
v.  Hogg,  2  Tex.  Unrep.  Cas.  544. 

Illustrations.  —  A  number  of  bundles  of  iron 
were  shipped  by  rail  over  the  defendant  com- 
pany's line,  the  company's  liability  to  termi- 
nate when  the  iron  should  reach  its  destination. 
A  lot  of  iron  came  in,  and  the  consignee  was 
notified  to  take  it  away.  He  was  the  com- 
pany's ticket  agent  at  the  point,  and  instead 
of  removing  the  iron  was  permitted"  to  place 
it  on  the  grounds  free  of  charge  and  remove 
it  at  his  convenience.  He  had  access  to  it  at 
all  times,  but  failed  to  count  the  bundles  to 
see  if  all  had  arrived.  It  was  held  under  the 
circumstances  that  the  company  was  not 
bound  to  show  that  all  the  iron  shipped  had 
arrived,  and  that  they  were  not  liable  for  a 
deficiency.  Taylor  v.  Grand  Trunk  R.  Co.,  24 
U.  C.  C.  P.  582. 

Where  the  bill  of  lading  shows  that  goods 
were  shipped  to  the  owner  as  consignee,  "  care 
of  the  railroad  company,"  if  the  goods  are 
transported  with  the  usual  expedition,  and  the 
owner  or  his  agent  is  not  at  the  depot  desig- 
nated for  the  delivery  at  the  time  they  arrive, 
ready  to  receive  them,  they  may  be  deposited 
in  a  warehouse,  and  the  liability  of  the  com- 
pany as  common  carrier  ceases.  Mobile,  etc., 
R.  Co.  v.  Prewitt,  46  Ala.  63,  7  Am.  Rep.  586. 

In  Edwards  v.  Cheraw,  etc.,  R.  Co.,  32  S. 
Car.  117,  goods  having  been  shipped  prepaid 
to  the  consignee,  who  refused  to  receive  them 
as  railroad  agent,  on  the  ground  that  he  was 
no  longer  agent,  whereupon  the  goods  were 
taken  to  another  station  and  lost,  the  carrier 
was  held  liable. 

Rule  in  New  York.  —  The  rule  in  New  York 
is  opposed  to  that  of  the  text.  In  the  case  of 
Russell  v.  Livingston,  16  N.  Y.  518,  reversing 
19  Barb.  (N.  Y.)  346,  Johnson,  C.  J.,  for  the 
court,  stated  the  rule  thus:  "  Ordinarily,  the 
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e.  Change  of  Consignee  —  Shipper's  Right  to  —  General  Rule  as  to  Effect  of 
Delivery  to  Carrier. — Under  ordinary  circumstances,  a  delivery  to  the  carrier  of  goods 
sold,  for  shipment  to  the  purchaser,  is  a  delivery  to  the  consignee's  agent,  and 
the  consignor  cannot  thereafter  direct  a  delivery  to  any  other  person  except 
under  such  circumstances  as  would  authorize  a  vendor  to  *stop  in  transitu.1 
But  where  the  circumstances  are  such  as  to  render  a  delivery  to  the  carrier  not 
a  delivery  to  the  consignee,  the  consignor  may  change  the  consignee  while  the 
goods  are  in  transit  or  after  they  have  been  delivered  to  a  connecting  carrier,3 
and  after  a  bill  of  lading  has  been  issued  therefor,  provided  the  bill  has  not 
been  sent  to  the  consignee  or  to  some  one  for  him.3 

Bill  of  Lading  Forwarded  to  Consignee.  —  After  a  bill  of  lading  has  been  issued  and 
forwarded  to  the  consignee,  the  carrier  cannot  issue  another  without  subjecting 
itself  to  liability  on  both.4 

Shipment  to  Factor  for  Sale.  —  But  there  is  an  exception  to  this  general  rule 
where  goods  are  shipped  to  a  factor  for  sale  on  the  shipper's  account.  In  such 
cases,  the  shipper  may,  at  any  time  before  delivery,  direct  a  delivery  to  another 
party;  5  unless  they  are  consigned  to  one  who  has  advanced  money  on  them, 


address  of  a  package  to  the  care  of  any  one  is 
an  authority  to  the  carrier  to  deliver  it  to  such 
person;  but  when  the  person  to  whom  it  is 
thus  addressed  is  the  agent  and  principal 
representative  of  the  carrier  himself  at  the 
point  where  the  carriage  is  to  terminate,  it 
may  be  regarded  as  a  mere  expansion  of  the 
ordinary  direction  to  have  it  stopped  at  the 
place  on  the  route  where  that  agent  is  in 
charge  of  the  business.  It  should  be  so  re- 
garded, for  there  is  no  probable  reason  why  a 
person  sending  a  package  should  be  supposed 
to  choose  to  terminate  the  carrier's  responsi- 
bility and  substitute  that  of  the  carrier's  agent 
when  by  such  change  no  new  duty  would  be 
created  and  the  package  would  be  dealt  with 
in  either  case  by  the  same  person  and  in  the 
same  way."  Compare  Bristol  v.  Rensselaer, 
etc.,  R.  Co.,  9  Barb.  (N.  Y.)  158,  where  goods 
were  delivered  to  a  company,  marked  to  the 
-owner  in  care  of  a  third  party  at  the  place  of 
destination,  and  were  shipped  without  any 
further  instructions  and  delivered  to  such 
party,  who  proved  to  be  the  company's  agent 
at  the  place  of  destination.  It  was  held  that 
the  obligati  on  of  the  company  was  fully  ended 
when  the  goods  were  delivered  to  such  party, 
regardless  of  what  became  of  them  afterward. 
See  also,  in  this  connection,  Bennett  v.  North- 
ern Pac.  Express  Co.,  12  Oregon  49;  U.  S.  Ex- 
press Co.  v.  Rush,  24  Ind.  403. 

1.  Philadelphia,  etc.,  R.  Co.  v.  Wireman, 
88  Pa.  St.  264;  Bailey  v.  Hudson  River  R. 
Co.,  49  N.  Y.  70;  and  see  the  titles  Sai.es;  Stop- 
page in  Transitu. 

2.  Louisville,  etc.,  R.  Co.  7.  Hartwell,  (Ky. 
1896)  36  S.  W.  Rep.  183. 

When  on  Connecting  Line.  —  A  consignor, 
after  the  goods  have  passed  from  the  hands 
of  the  railroad  company  with  which  the  con- 
tract of  transportation  was  made,  into  the 
hands  of  another  company,  has  the  same  right 
to  change  their  destination  while  in  transit,  by 
taxing  a  new  bill  of  lading,  as  if  the  first  com- 
pany had  a  continuous  line  to  the  place  of 
destination.  Such  new  bill  of  lading  is  valid 
when  called  in  question  between  a  bona  fide 
holder  and  one  claiming  by  virtue  of  an  at- 
tachment lien.    Sutherland  v.  Peoria  Second 


Nat.  Bank,  78  Ky.  250,  6  Am.  &  Eng.  R.  Cas. 

368. 

3.  After  Bill  of  Lading  Issued.  —  Strahorn  v. 
Union  Stock  Yard,  etc.,  Co.,  43  111.  424,  92 
Am.  Dec.  142;  Jones  v.  Earl,  37  Cal.  630,  99 
Am.  Dec.  338  (notice  to  agent  of  the  change 
binds  carrier);  Blanchard  v.  Page,  8  Gray 
(Mass.)  285;  Ruck  v.  Hatfield,  5  B.  &  Aid. 
632,  7  E.  C.  L.  216;  Mitchel  v.  Ede,  11  Ad.  & 
El.  888,  39  E.  C.  L.  260;  Thompson  v.  Trail, 
2  C.  &  P.  334,  12  E.  C.  L.  155.  See  infra,  this 
section,  Duplicate  Bills  of  Lading. 

The  fact  that  the  first  consignee  had  accept- 
ed bills  on  the  faith  of  the  consignment  would 
not  destroy  the  shipper's  right  to  change. 
Lewis  v.  Galena,  etc.,  R.  Co.,  40  111.  281. 
Compare,  infra,  this  section,  To  Holder  of  Bill 
of  Lading. 

Change  Directed  by  Consignor.  —  In  Bailey  v. 
Hudson  River  R.  Co.,  49  N.  Y.  70,  3  Am.  Ry. 
Rep.  318,  certain  goods,  part  of  which  were  in 
payment  of  a  loan,  were  delivered  by  a  firm  to 
the  defendant  carrier,  consigned  to  the  plain- 
tiffs, who  advanced  money  on  the  other  part, 
invoices  of  which  were  forwarded  to  them 
through  the  post-office.  While  the  goods  were 
in  the  hands  of  the  carrier,  a  member  of  the 
firm,  for  his  individual  benefit,  but  in  the 
name  of  the  firm,  changed  the  destination  of 
the  goods,  and  the  carrier  delivered  them  ac- 
cordingly. It  was  held  that  the  title  to  the 
goods  vested  in  the  plaintiffs  when  they  were 
delivered  to  the  carrier,  and  it  was  legally 
chargeable  with  knowledge  of  their  vested 
rights,  and  was  liable  as  for  a  conversion. 
See  also  Wade  v.  Hamilton,  30  Ga.  450; 
Bailey  v.  Hudson  River  R.  Co.,  49  N.  Y.  70. 

4.  Hubbersty  v.  Ward,  8  Exch.  330.  See 
infra,  this  section,  To  Holder  of  Bill  of  Lading. 

5.  Exception  where  Goods  are  Consigned  to 
Factor  for  Sale. —  In  Chaffe  v.  Mississippi,  etc., 
R.  Co.,  59  Miss.  182,  9  Am.  &  Eng.  R.  Cas. 
426,  it  is  held  that  a  debtor  who  ships  cotton 
to  his  factor  and  creditor  for  sale,  the  proceeds 
to  be  applied  to  the  satisfaction  of  his  debt, 
and  sends  the  bill  of  lading  to  such  factor, 
may  afterwards  change  the  shipment  to  an- 
other person  without  making  the  carrier  liable 
to  the  first  consignee.  Compare  Lester  v, 
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In  which  event  a  delivery  to  the  carrier  amounts  to  a  delivery,  pro  tauto,  to 
the  consignee,  and  the  consignee  has  a  right  to  sell  them  to  reimburse  him- 
self, and  the  shipper  in  such  case  has  no  right  to  control  the  sale  or  to  interfere 
in  any  way,  except  that  he  is  entitled  to  receive  any  surplus  from  the  proceeds 
of  the  sale  that  may  remain  after  the  consignee  has  been  reimbursed  for 
advances  made  by  him.1 

/.  To  Hoi.dkr  of  Bill  of  Lading  —  (i)  Holder  Entitled  to  Delivery. — 
It  is  the  carrier's  duty  primarily  to  deliver  to  the  owner  of  the  goods  or  the 
party  entitled  to  receive  them,  and  since  the  property  in  and  title  to  the  goods 
pass  w  ith  a  transfer  of  the  bill  of  lading,  where  one  has  been  issued,  delivery 
must  he  made  to  the  holder  of  the  bill,  and  the  carrier  is  liable  for  a  delivery 
to  another  party,  although  he  may  be  the  consignee.* 

Holder  of  Bill  of  Lading  Properly  indorsed. — -It  is  the  carrier's  duty  to  ascertain 
whether  a  bill  of  lading  has  been  issued,  and,  if  it  has,  to  deliver  only  to  the 
party  producing  such  bill  properly  indorsed  to  him,  where  indorsement  is 
necessary.3 


Delaware,  etc.,  R.  Co.,  73  Hun  (N.  Y.)  398, 
holding  a  contrary  view. 

In  Bonner  v.  Marsh,  10  Smed.  &  M.  (Miss.) 
376,  48  Am.  Dec.  754,  it  was  held  that  even 
where  the  bill  of  lading  had  been  made  out  in 
the  name  of  the  factor  and  forwarded  to  him, 
and  the  object  was  to  pay  off  a  debt  of  the 
consignor  to  the  consignee,  a  delivery  to  the 
carrier  was  not  a  delivery  to  the  consignee, 
and  that  the  property  was  liable,  in  the  hands 
of  the  carrier,  to  attachment  by  the  con- 
signor's creditors.  See  also  Dickman  v.  Wil- 
liams, 50  Miss.  500,  where  the  same  doctrine 
is  upheld. 

1.  Nelson  v.  Chicago,  etc.,  R.  Co.,  2  111. 
App.  180. 

2.  Must  Deliver  to  Holder  of  Bill  of  Lading  or 
His  Assignee.  —  Young  v.  East  Alabama  R.  Co., 
80  Ala.  100;  Illinois  Cent.  R.  Co.  v.  Miller,  32 
111.  App.  259;  Lake  Shore,  etc.,  R.  Co.  v.  Na- 
tional Live  Stock  Bank,  59  111.  App.  451;  Mer- 
chants' Despatch,  etc.,  Co.  v.  Merriam,  ill 
Ind.  5;  Forbes  v.  Boston,  etc.,  R.  Co.,  133 
Mass.  154,  9  Am.  &  Eng.  R.  Cas.  76;  Union 
Pac.  R.  Co.  v.  Johnson,  45  Neb.  57  (question 
dealt  with  at  length).  See  also  the  title 
Bills  of  Lading,  vol.  4,  p.  507. 

The  defendant  company  received  from  a 
connecting  line  at  Omaha,  a  car  of  potatoes 
consigned  to  W.  at  Bradshaw,  W.  being  the 
agent  of  the  owner.  On  the  arrival  of  the 
car  at  Bradshaw,  the  defendant  company  noti- 
fied W.  thereof,  and,  at  his  direction,  delivered 
the  potatoes  to  one  K.,  to  whom  he,  acting  for 
his  principal,  had  sold  them.  The  court  held 
that  the  delivery  to  K.  was,  in  effect,  a  deliv- 
ery to  the  consignee,  and  that,  K.  having 
failed  to  pay  for  the  potatoes,  the  company 
was  not  liable  to  the  owner  for  their  value 
although  the  bill  of  lading  was  not  surren- 
dered to  the  company  before  delivery,  since 
the  instruction  from  W.  was  an  instruction 
from  the  owner  himself  and  it  did  not  appear 
that  he  had  transferred  the  bill  of  lading  to  an 
innocent  party.  Gates  v.  Chicago,  etc.,  R. 
Co.,  42  Neb.  379,  61  Am.  &  Eng.  R.  Cas. 
218. 

But  the  contrary  is  true  where  the  bill  of 
lading  is  attached  to  a  draft.  And  in  such  a 
case,  the  carrier  is  liable  to  the  consignee  who 
has  taken  up  the  draft,  and  a  delivery  to  the 


shipper  in  transit  will  be  no  defense.  Wells 
v.  Oregon  R.,  etc.,  Co.,  32  Fed.  Rep.  51. 

To  Party  Holding  Mere  Invoice.  —  A  deliv- 
ery to  the  party  holding  the  invoice  of  the 
goods  is  no  defense,  where  the  invoice  shows 
on  its  face  that  delivery  is  to  be  made  only  to 
the  holder  of  the  bill  of  lading,  notwithstand- 
ing a  custom  to  the  contrary  may  be  shown. 
Pennsylvania  R.  Co.  v.  Stern,  119  Pa.  St.  24, 
4  Am.  St.  Rep.  626. 

Under  New  York  Statute  —  "  Non  -  Negotia- 
ble."—  Under  the  New  York  statute  (Penal 
Code,  §  633)  it  is  an  offense  for  a  carrier  to 
deliver  any  property  carried  by  it  without  a 
production  and  surrender  of  the  bill  of  lad- 
ing, or  unless  it  bears  on  its  face  the  words 
"  not  negotiable."  The  carrier  is,  under 
this,  liable  where  it  delivers  the  goods  with- 
out requiring  a  surrender  of  the  bill  of  lading 
where  the  bill  has  not  the  words  mentioned 
written  across  its  face,  although  they  are 
written  across  the  back.  Syracuse  First  Nat. 
Bank  v.  New  York  Cent.,  etc.,  R.  Co.,  85 
Hun  (N.  Y.)  160.  The  court  also  held  that 
such  a  bill  was  transferable  without  indorse- 
ment, although  drawn  to  order.  See  also  the 
title  Bills  of  Lading,  vol.  4,  p.  507. 

Contract  of  Shipment  Illegal  under  Interstate 
Commerce  Act  —  Effect  on  Bill  of  Lading.  —  The 
fact  that  the  contract  between  the  carrier  and 
the  shipper  is  illegal  on  account  of  rebates  be- 
ing improperly  allowed  to  the  shipper  does  not 
affect  the  rights  of  the  holder  of  the  bill  of 
lading  as  against  the  carrier.  Merchants' 
Cotton  Press,  etc.,  Co.  v.  Insurance  Co.  of 
North  America,  151  U.  S.  368. 

3.  Bank  Receiving  Bill  of  Lading  as  Security 
for  Advances.  —  Where  a  party  ships  goods  in- 
tended for  delivery  under  a  contract  already 
made,  but  has  the  bill  of  lading  made  to  his 
own  order,  a  bank  receiving  the  bill  as  security 
for  advances  made  to  the  shipper  is  entitled  to 
receive  the  goods,  and  the  carrier  cannot  de- 
fend by  showing  a  delivery  to  another,  if  the 
bank  took  in  good  faith.  The  fact  that  an  in- 
struction to  notify  a  third  party  was  indorsed 
in  the  bill  would  not  affect  the  case.  Illinois 
Cent.  R.  Co.  v.  Southern  Bank,  41  111.  App. 
287. 

Redelivery  to  Consignor  by  Agents  of  Assignee 
of  Bill  of  Lading.  —  In  Missouri,  etc.,  R.  Co.  z>. 
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Wrongful  Possession  of  Bill  of  Lading.  —  But  if  the  bill  is  produced,  properly 
indorsed,  it  will  protect  the  carrier  from  liability  for  delivery  to  the  holder 
although  he  may  have  secured  possession  of  it  wrongfully  and  have  no  right 
to  it,1  the  rule  resting  on  the  principle  that  where  one  of  two  innocent  parties 
must  suffer  the  loss  will  be  cast  upon  the  party  who  by  his  acts  enabled  the  ; 
third  party  to  commit  the  wrong,  and  not  because  bills  of  lading  are  like  prom- 
issory notes  negotiable —  valid  in  the  hand  of  innocent  purchasers  for  value.3 

In  What  Sense  Bill  of  Lading  Negotiable.  —  A  bill  of  lading  is  negotiable  in  the  sense 
that  it  may  be  transferred  by  indorsement  and  delivery,  but  any  transferee,  no 
matter  how  innocent,  takes  the  title  his  transferor  had  and  nothing  more.3 

Exception  —  Custom.  —  An  exception  to  the  general  rule  prevails  where  the  bill 
of  lading  is  drawn  to  the  consignee  himself,  and  not  to  himself  or  order,  and 
it  is  shown  that  a  custom  exists  at  the  point  of  destination  under  which  delivery 
is  always  made  to  the  consignee  without  requiring  the  production  of  the  bill 
of  lading;  in  such  a  case,  a  delivery  to  the  consignee  and  his  receipt  therefor 
will  protect  the  carrier  from  liability  to  a  transferee  of  the  bill  of  lading.4 

Indorsee  of  Bill  of  Lading  Unknown,  or  Delaying  to  Call  for  Goods,  No  Defense  It  is  IIO 

defense  to  the  carrier,  when  sued  for  delivery  to  one  not  the  holder  of  the  bill 
of  lading,  to  show  that  the  indorsee  of  the  bill  of  lading  was  unknown,  or  that 
he  delayed  too  long  before  calling  for  his  goods;  it  is  the  carrier's  duty  to 


McFadden,  (Tex.  1896)  33  S.  W.  Rep.  853,  the 
defendant  company  issued  bills  of  lading  for 
uncompressed  cotton,  and  then  sent  the  cotton 
to  the  compress  owned  by  the  assignee  of  the 
bills  of  lading.  The  servants  of  the  assignee 
afterward  delivered  to  the  consignor,  believ- 
ing him  to  be  the  owner  still.  It  was  held 
that  the  defendant  was  not  liable  to  the  as- 
signee of  the  bills.  See  also  the  title  Bills  of 
Lading,  vol.  4,  p.  507. 

1.  Indorsed  Bill  a  Protection  to  Carrier,  though 
Wrongfully  Held.  —  In  Douglas  v.  People's 
Bank,  86  Ky.  176,  9  Am.  St.  Rep.  276,  32  Am. 
&  Eng.  R.  Cas.  511,  the  defendant  company 
having  delivered  bills  of  lading  for  grain 
shipped  over  its  line  to  the  shipper's  order, 
"  per  advice  of  M.  B.  &  Co.,"  the  bills  were 
duly  indorsed  and  by  M.  B.  &  Co.  delivered 
to  the  bank  as  security  for  a  loan.  The  bank 
was  accustomed  to  allow  M.  B.  &  Co.  to  with- 
draw bills  of  lading  thus  deposited,  and  in  this 
instance  allowed  M.  B.  &  Co.  to  get  posses- 
sion of  these  bills,  and  upon  presentation  of 
them  by  M.  B.  &  Co.  the  defendant  company 
delivered  the  goods  to  them.  M.  B.  &  Co. 
having  failed  to  pay  their  loan,  the  bank 
brought  this  action  against  them  and  against 
the  defendant  company  to  recover  the  value 
of  the  grain,  claiming  that  by  the  deposit  of 
the  bills  of  lading  the  title  to  the  grain  passed 
to  it.  But  the  court  held  that  the  bank,  hav- 
ing allowed  M.  B.  &  Co.  to  get  possession  of 
the  bills  of  lading  duly  indorsed,  could  not 
deny  the  right  of  the  company  to  deliver  to 
them.  Compare  Cleveland,  etc.,  R.  Co.  v, 
Moline  Plow  Co.,  13  Ind.  App.  225. 

In  Fearon  v.  Bowers,  1  Smith's  L.  C. 
792,  the  consignor  had  sent  two  bills  of  lading, 
one  of  which  had  been  indorsed  to  one  per- 
son and  one  to  another.  The  court  held  that 
the  carrier  might  deliver  to  either  party,  and 
a  delivery  to  one  would  relieve  it  of  any 
liability  to  the  other  holder.  See  the  title 
Bills  of  Lading,  vol.  4,  p.  507. 

2.  Reason  of  the  Rule.  —  Douglas  v.  People's 


Bank,  86  Ky.  176,  9  Am.  St.  Rep.  276,  32  Am. 
&  Eng.  R.  Cas.  512;  Wilmington,  etc.,  R.  Co. 
v.  Kitchin,  91  N.  Car.  39;  Brooke  v.  New 
York,  etc.,  R.  Co.,  108  Pa.  St.  529,  56  Am. 
Rep.  235.  See  also  American  Nat.  Bank  -'. 
Georgia  R.  Co.,  96  Ga.  665. 

The  rule  that  where  one  of  two  innocent 
parties  must  suffer  the  loss  will  be  cast  upon 
the  party  whose  conduct  made  the  fraud  pos- 
sible does  not  apply  where  the  carrier  has 
issued  two  bills  of  lading,  duplicates,  show- 
ing that  the  title  is  in  the  shipper,  and  the 
shipper  sends  one  to  the  consignee  who  gets 
possession  of  the  goods  by  presenting  it, 
though  unindorsed.  In  such  a  case  the  un- 
indorsed bill  does  not  vest  the  holder  with  any 
apparent  ownership,  and  the  shipper  may  re- 
cover the  value  of  the  goods  delivered  upon 
the  production  of  such  a  bill.  Weyand  v. 
Atchison,  etc.,  R.  Co.,  75  Iowa  573,  9  Am.  St. 
Rep.  504,  reversing  on  rehearing  30  Am.  &  Eng. 
R.  Cas.  102,  (Iowa  1887)  33  N.  W.  Rep.  133. 
See  also  Batavia  Bank  v.  New  York,  etc.,  R. 
Co..  106  N.  Y.  195,  60  Am.  Rep.  440;  St. 
Louis,  etc.,  R.  Co.  v.  Larned,  103  111.  293; 
Sioux  City,  etc.,  R.  Co.  v.  Fremont  First 
Nat.  Bank  10  Neb.  556,  35  Am.  Rep.  488; 
Coventry  v.  Great  Eastern  R.  Co.,  n  Q.  B. 
Div.  776.  See  the  title  Bills  of  Lading,  vol. 
4-  P-  507- 

3.  Transferee  Takes  Only  Rights  Which  Trans- 
feror Had.  —  Pollard  v.  Vinton,  105  U.  S.  7; 
Lallande  -'.  His  Creditors,  42  La.  Ann.  705, 
45  Am.  &  Eng.  R.  Cas.  301;  Merchants' 
Bank  v.  Union  R.,  etc.,  Co.,  69  N.  Y.  374. 
For  a  full  discussion  of  this  subject  see  the 
title  Bills  of  Lading,  vol.  4,  p.  507. 

4.  Exception  —  Custom  of  Port.  —  Forbes  v. 
Boston,  etc.,  R.  Co.,  133  Mass.  154,  9  Am.  & 
Eng.  R.  Cas.  76. 

As  to  the  effect  of  a  usage  or  custom  at  the 
point  of  destination  on  the  liability  of  tin- 
carrier,  see  infra,  this  title,  Effect  of  Custom. 
See  also  Richardson  v.  Goddard,  23  How. 
(U.  S.)  28. 

1  Volume  V. 


When  Liability  Ends. 


CARRl  liRS  OF  GOODS.  To  Whom  Delivery  Made. 


make  search  for  him,  and  if  he  cannot  be  found,  to  store  the  goods  in  a  reason- 
ably safe  place  to  await  his  demand  for  them.1 

i  j  l  Carrier's  Rig/it  to  Demand  Production  of  Bill  of  Lading.  —  Ordinarily 
the  carrier  has  a  right  to  presume  that  the  consignee  is  the  owner  of  the  goods, 
ami  a  delivery  to  him,  without  notice  of  the  rights  of  a  third  party,  will  dis- 
charge the  carrier.2 

Regulation  Requiring  Production  Reasonable.  —  But  on  account  of  the  assignability 
of  bills  of  lading,  w  hich  may  operate  to  transfer  all  rights  in  the  goods  to  a 
stranger,  the  carrier  is  entitled  to  demand  the  bill  of  lading  as  a  condition  pre- 
cedent  to  a  delivery  of  the  goods,  and  a  regulation  by  the  carrier  requiring  the 
production  of  the  bill  of  lading  is  valid  and  may  be  enforced.3 

Liability  to  Bona  Fide  Holder.  —  Indeed,  the  carrier  is  liable  to  a  bona  fide  holder 
of  a  bill  of  lading  for  delivery  to  the  consignee  who  had  assigned  the  bill  to 
him.  * 

The  New  York  statute  makes  it  the  duty  of  a  carrier  not  to  deliver  except  upon 
the  production  and  cancellation  of  the  bills  of  lading,  and  for  delivery  to  a 
consignor  without  the  production  of  the  bill  of  lading  which  provided  for  a 
delivery  to  him,  but  which  he  had  in  the  meantime  indorsed  and  negotiated, 
the  carrier  is  liable.5 

(3)  Liability  to  Lnnocent  Purchaser  of  Bill  of  Lading.  —  A  carrier  who 
makes  delivery  of  goods  for  which  a  bill  of  lading  is  outstanding  is  liable  to  a 


1.  Indorsee  of  Bill  of  Lading  Unknown,  No 
Excuse  for  Misdelivery.  —  The  Thames,  14 
Wall.  (U.  S.)  98.  See  infra,  this  title,  Laches 
of  Holder  of  Bill  of  Lading. 

In  The  "Thames,  14  Wall.  (U.  S._)  98,  the 
court,  by  Mr.  Justice  Strong,  said:  "  By 
issuing  bills  (if  lading  for  the  cotton,  stipulat- 
ing for  a  delivery  to  order,  the  ship  became 
bound  to  deliver  it  to  no  one  who  had  not  the 
order  of  the  shipper,  and  this  obligation  was 
disregarded  instantly  on  the  arrival  of  the 
ship.  And  it  is  no  excuse  for  a  delivery  to 
the  wrong  persons  that  the  indorsee  of  the 
bills  of  lading  was  unknown,  if  indeed  he 
was,  and  that  notice  of  the  arrival  of  the  cot- 
ton could  not  be  given.  Diligent  inquiry  for 
the  consignee,  at  least,  was  a  duty,  and  no  in- 
quiry was  made.  *  *  *  If,  after  inquiry, 
the  consignee  or  the  indorsees  of  a  bill  of 
lading  for  delivery  to  order  cannot  be  found, 
the  duty  of  the  carrier  is  to  retain  the  goods 
until  they  are  claimed,  or  to  store  them  pru- 
dently for  and  on  account  of  their  owner.  He 
may  thus  relieve  himself  from  a  carrier's  re- 
sponsibility. Galloway  v.  Hughes,  1  Bailey 
553;  I  Conk.  Adm.  196.  He  has  no  right,  under 
any  circumstances,  to  deliver  to  a  stranger." 

2.  Hutch,  on  Carr.,  §  130;  Schouler  on 
Bailm.,  496;  supra,  this  section,  To  Con- 
signee or  His  Agent. 

3.  Carrier  May  Require  Production  of  Bill  of 
Lading.  — ■  Bass  v.  Glover,  63  Ga.  745,  I  Am. 
&  Eng.  R.  Cas.  277;  Finn  v.  Western  R.  Corp., 
102  Mass.  283.  Compare  Gulf,  <tc,  R.  Co.  v. 
McCown,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep. 
435.  In  the  first  of  these  cases  it  was  held  that  a 
railroad  company  completing  the  transporta- 
tion of  freight  begun  by  other  carriers  whose 
lines  formed  a  connecting  line,  may,  for  its 
own  security,  exact  the  production  of  the  bill 
of  lading  before  making  delivery  to  the  con- 
signee, although  it  is  not  affirmatively  shown 
that  any  bill  of  lading  was  ever  signed.  At 
all  events,  where,  in  such  a  case,  the  consignee 


has  never  had  actual  possession  of  the  goods, 
he  cannot  obtain  possession  of  them  by  pos- 
sessory warrant  against  the  company,  with- 
out producing  the  bill  of  lading  or  showing 
that  its  non-production  would  leave  no  liability 
on  the  part  of  the  company  to  a  bona-fide  as- 
signee of  the  same.  Bass  v.  Glover,  63  Ga.  745, 
1  Am.  &  Eng.  R.  Cas.  277. 

In  Dwyer  v.  Gulf,  etc.,  R.  Co.,  69  Tex.  707, 
32  Am.  &  Eng.  R.  Cas.  461,  the  court  recog- 
nized the  correctness  of  the  holding  of  the 
cases  just  cited,  but  held  that  the  carrier  was 
only  entitled  to  a  receipt  for  the  goods  after 
being  shown  the  bill  of  lading;  that  it  could 
not  require  the  holder  to  surrender  the  bill. 
The  court,  by  Maltbie,  J.,  said:  "  But  we  do 
not  believe  that  it  follows  that  the  bill  of  lad- 
ing should  be  surrendered,  from  the  fact  that 
it  is  required  to  be  presented  in  order  to  ob- 
tain possession  of  the  goods.  It  is  claimed 
that  after  possession  of  the  goods  has  been  de- 
livered to  the  owner  or  consignor,  the  bill  of 
lading  becomes  the  property  of  the  carrier, 
and  that  the  carrier  is  entitled  to  the  posses- 
sion of  it.  Upon  like  reason,  as  is  claimed, 
the  maker  of  a  note,  upon  payment,  is  en- 
titled to  the  possession  as  against  the  payee. 
The  instances  are  not  analogous."  It  was 
admitted,  however,  that  the  owner  or  con- 
signor might  "  be  required  to  comply  with 
any  reasonable  regulation  necessary  to  protect 
the  carrier  from  loss  on  account  of  delivering 
up  the  goods;  and  any  reasonable  regulation 
necessary  to  the  protection  of  the  carrier,  and 
not  detrimental  to  the  rights  of  the  owner  or 
consignor,  would  not  be  in  contravention  of 
the  reason  and  spirit  of  the  statute."  See 
infra,  this  title,  Statutory  Penalties  for  Refus- 
ing to  Deliver. 

4.  See  the  succeeding  subdivision. 

5.  Furman  Union  Pac.  R.  Co.,  106  N.  Y. 
579,  32  Am.  &  Eng.  R.  Cas.  500;  Colgate  v. 
Pennsylvania  Co.,  102  N.  Y.  120;  Bank  of 
Commerce  v.  Bissell,  72  N.  Y.  615. 
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subsequent  innocent  purchaser  of  the  bill  for  failure  to  require  a  surrender 
of  the  bill  at  the  time  of  making  delivery;  a  delivery  to  the  consignee  in 
accordance  with  the  shipper's  express  direction  will  be  no  defense  unless  such 
delivery  took  place  prior  to  the  transfer  of  the  bill  of  lading  by  the  shipper.1 

(4)  Laches  of  Holder  of  Bill  of  Lading.  —  Laches  on  the  part  of  the  holder 
of  the  bill  of  lading  cannot  be  predicated  upon  a  mere  delay  by  the  holder  in 
presenting  it  and  demanding  a  delivery  of  the  goods,  unsupported  by  any 
other  circumstances,  unless  such  delay  is  for  such  a  length  of  time  as  to  justify 
any  reasonable  man  in  presuming  that  the  holder  had  no  right  to  the  goods  or 
had  abandoned  his  claim.2 


1.  Failure  to  Require  Surrender  of  Bill  of  Lad- 
ing on  Delivery  of  Goods.  —  In  Ratzer  v.  Bur- 
lington, etc.,  R.  Co.,  (Minn.  1896)  66  N.  W. 
Rep.  988,  a  shipper  forwarded  goods  by  a 
railroad  company,  consigned  to  himself.  This 
company  delivered  the  goods  to  a  connecting 
line,  which,  at  the  shipper's  request,  delivered 
the  goods  to  him  at  an  intermediate  point, 
but  failed  to  require  a  surrender  of  the  bill  of 
lading.  The  shipper  negotiated  the  bill  to  an 
innocent  purchaser  who  bought  before  the 
time  at  which  the  goods  were  due  to  arrive  at 
their  destination.  The  court  held  that  the 
connecting  line  was  liable  to  the  innocent 
holder  in  the  amount  paid  by  him  to  the 
shipper.  See  also  Peoria  First  Nat.  Bank  v. 
Northern  R.  Co.,  58  N.  H.  203;  Houston,  etc., 
R.  Co.,  v.  Adams,  49  Tex.  74S,  30  Am.  Rep. 
116. 

But  it  seems  that  the  carrier  is  not  liable  in 
such  a  case  where  the  transfer  of  the  bill  of 
lading  takes  place  after  the  delivery  to  the 
consignee.  The  innocent  purchaser  takes 
only  such  title  and  rights  as  his  transferor 
had,  and  the  latter's  right  being  extinguished 
by  a  delivery  in  accordance  with  his  direction, 
his  transferee  takes  nothing.  Alabama  Nat. 
Bank  v.  Mobile,  etc.,  R.  Co.,  42  Mo.  App.  284. 

Where  Consignee  Is  Himself  Agent  of  the  Car- 
rier. —  The  rule  of  the  text  was  applied  in  an 
extreme  case  in  Walters  v.  Western,  etc.,  R. 
Co.,  56  Fed.  Rep.  369,  61  Am.  &  Eng.  R.  Cas. 
162,  note.  It  appeared  that  a  firm  doing  busi- 
ness at  A.  had  extensive  interests  in  a  country 
district,  and  secured  the  establishment  there  of 
a  small  station,  called  M.,  for  the  more  easy 
shipment  of  their  lumber.  A  member  of  the 
firm  at  M.  was  made  station  agent  there,  and 
all  the  business  of  the  company  was  done  in 
the  firm's  office,  the  business  being  very 
limited.  Goods  were  constantly  shipped  from 
the  main  office  of  the  firm  at  A.  to  the  office  at 
M.,  and  the  member  of  the  firm  at  M.  received 
and  took  charge  of  them  without  ever  waiting 
for  the  bill  of  lading.  The  firm  at  A.,  in 
■several  instances,  after  such  delivery  at  M., 
negotiated  the  bills  of  lading  to  innocent  third 
parties.  It  was  held  that  such  purchasers 
might  hold  the  carrier  liable  on  such  bills. 
The  court  distinguished  the  case  of  Fried- 
lander  v.  Texas,  etc.,  R.  Co.,  130  U.  S.  416. 

Carrier  Always  Assumes  Risk.  —  A  carrier,  in 
delivering  goods  to  a  party  claiming  them, 
without  requiring  him  to  produce  the  bill  of 
lading,  always  assumes  the  risk  of  the  bill's 
having  been  previously  transferred  to  an  in- 
nocent purchaser.  Midland  Nat.  Bank  v. 
Missouri,  etc.,  R.  Co.,  1  Mo.  App.  Rep.  417; 
Gates  v.  Chicago,  etc.,  R.  Co.,  42  Neb.  379, 


61  Am.  &  Eng.  R.  Cas.  218;  Pennsylvania  R. 
Co.  v.  Stern,  119  Pa.  St.  24,  4  Am.  St.  Rep. 
626. 

2.  Laches  of  Holder  of  Bill  of  Lading.  —  Syra- 
cuse First  Nat.  Bank  v.  New  York  Cent.,  etc., 
R.  Co.,  85  Hun  (N.  Y.)  160. 

Custom.  —  The  fact  that  a  custom,  known  to 
the  plaintiff,  the  holder  of  the  bill,  existed  at 
the  place  of  delivery,  to  the  effect  that  goods 
of  the  character  embraced  in  the  bill  were  to 
be  received  by  the  consignee  within  six  days 
after  their  arrival  at  the  destination  and  notice 
thereof,  does  not  affect  the  rule  of  the  text. 
And  the  holder  of  the  original  bill  of  lading 
may  recover  for  a  failure  on  the  part  of  the 
carrier  to  deliver  to  him  the  goods  embraced 
therein,  although  he  may  have  acquired  the 
bill  some  time  after  the  expiration  of  such 
time  and  after  a  delivery  to  the  holder  of  a 
duplicate  bill  of  lading,  the  original  not  ex- 
pressly providing  that  it  should  be  void  in  the 
event  of  delivery  on  a  duplicate  bill.  Mid- 
land Nat.  Bank  v.  Missouri  Pac.  R.  Co.,  132 
Mo.  492. 

Statement  of  Rule. — -In  Barber  v.  Meyer- 
stein,  L.  R.  4  H.  L.  317,  L.  R.  2  C.  P.  38, 
cited  and  approved  in  the  case  just  cited  from 
Missouri,  in  reference  to  this  question  of 
laches,  the  court  said :  "  It  is  quite  immaterial 
when  a  man  has  got  both  the  right  of  property 
and  the  right  of  possession  passing  by  a  sym- 
bol— the  bill  of  lading,  which  is  at  once  both 
the  symbol  of  the  property  and  the  evidence 
of  the  right  of  possession.  When  his  title  is 
thus  complete,  there  is  no  obligation  on  him 
to  give  notice  to  any  one.  There  was  there- 
fore no  laches  on  his  part,  nor  was  there  any 
ground  of  complaint  that  he  failed  in  ordi- 
nary prudence,  or  that  he  did  not,  in  law  and 
equity,  complete  his  security." 

Instance  of  Rights  of  Holder  of  Bill  Lost  by 
Negligence. —  In  National  Bank  v.  Philadel- 
phia, etc.,  R.  Co.,  163  Pa.  St.  467,  61  Am.  & 
Eng.  R.  Cas.  162,  note,  it  appeared  that  the 
bank  received  a  bill  of  lading  made  to  the 
order  of  the  consignors,  with  an  attached  draft 
drawn  on  the  purchasers  of  the  goods  covered 
by  the  bill  of  lading.  The  bill  contained  a 
direction  to  notify  such  purchasers,  and  they 
thereupon  drew  a  new  draft  upon  one  to  whom 
they  proposed  to  sell.  This  new  draft  was 
discounted  by  the  bank  and  the  proceeds 
placed  to  the  credit  of  the  purchasers,  who 
then  drew  a  check  on  this  deposit  for  the 
amount  of  the  original  draft,  and  delivered  it 
to  the  bank.  Failing  to  sell  the  goods  to  the 
party  they  intended,  they  sold  them  to  other 
parties,  to  whom  they  directed  the  defendant 
railroad  company  to  make  delivery.  The 
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Assignee  of  Bill  of  Lading.  —  While  the  assignee  of  a  bill  of  lading  may,  by  his 
laches,  defeat  his  right  to  claim  the  goods  from  an  innocent  purchaser,  as 
w  here  he  permits  the  property  to  remain  under  the  control  of  his  assignors 
and  holds  them  out  to  the  w  orld  as  having  the  right  to  deal  with  it,  yet  it  is 
well  settled  that  the  transfer  of  the  bill  of  lading  is  all  that  is  necessary  to 
pass  complete  title  to  the  indorsee,  and  it  is  not  necessary  that  he  should  take 
possession  of  the  property  immediately  upon  its  arrival  or  that  he  should 
give  notice  to  the  carrier  or  warehouseman  in  charge  of  it.1 

(5)  Goods  Received  from  Connecting  Carrier.  —  A  common  carrier  receiving 
goods  from  another  carrier  is  not  justified  in  delivering  to  the  wrong  person 
without  a  production  by  him  of  the  bill  of  lading,  where  one  is  outstanding, 
although  such  delivery  may  have  been  made  in  accordance  with  the  papers 
received  from  the  preceding  carrier  in  which  a  different  consignee  is  named 
from  the  one  in  the  bill  of  lading.3 

The  General  Rule  is  that  the  initial  line  is  the  agent  of  the  shipper  in  delivering 
the  goods  to  the  connecting  lines,3  but  the  fact  of  this  agency  does  not  relieve 
the  connecting  line  from  its  responsibility  for  failure  to  require  the  production 
and  surrender  of  the  bill  of  lading  when  it  knows  or  ought  to  know  that  one 
is  outstanding.4 

(6)  Stoppage  in  Transitu  as  Defense.  —  The  rule  requiring  delivery  to  be 
made  to  the  holder  of  the  bill  of  lading  extends  so  far  as  to  render  the  carrier 
liable  for  a  failure  so  to  deliver,  although  delivery  was  made  to  the  vendor 
claiming  the  right  to  stop  the  shipment,  where  the  right  had  been  destroyed 
by  the  indorsement  of  the  bill  before  the  stoppage  of  the  goods.5 


bank  never  notified  the  company  that  it  held 
the  bill  of  lading,  nor  was  the  company  aware 
of  its  existence.  The  purchasers  having  after- 
wards failed,  and  they  being  unable  to  pay  the 
second  draft,  this  suit  was  instituted  by  the 
bank  against  the  railroad  company  to  recover 
the  amount  of  the  draft.  It  was  held  that  the 
conduct  of  the  bank  in  retaining  the  bill  of 
lading  without  notice  to  the  defendant  com- 
pany, and  in  allowing  the  purchasers  to  as- 
sume control  of  the  goods  as  consignors,  would 
prevent  a  recovery. 

1.  Indorsee  Not  Bound  to  Take  Immediate 
Charge  of  Goods,  —  Forbes  v.  Boston,  etc.,  R. 
Co.,  133  Mass.  154,  9  Am.  &  Eng.  R.  Cas.  78. 
See  also  Farmers',  etc.,  Nat.  Bank  v.  Logan, 
74  N.  Y.  568. 

2.  Delivery  in  Accordance  with  Papers  Received 
from  Initial  Carrier.  — ■  Ratzer  v.  Burlington, 
etc.,  R.  Co.,  (Minn.  1896)  66  N.  W.  Rep.  988; 
Furman  v.  Union  Pac.  R.  Co.,  106  N.  Y.  579, 
32  Am.  &  Eng.  R.  Cas.  500. 

Contrary  Rule  Upheld.  —  Compare,  as  to  the 
general  rule  of  the  text,  Nanson  v.  Jacob,  93 
Mo.  331,  3  Am.  St.  Rep.  531,  where  a  second 
carrier,  at  the  request  of  the  party  to  whom 
the  goods  were  addressed,  and  in  the  usual 
course  of  business  at  that  station,  took  the 
goods  from  the  first  carrier  and  delivered  them 
to  the  addressee,  although  the  bill  of  lading 
showed  they  were  consigned  to  the  shipper's 
order.  It  was  held  that  the  second  carrier, 
being  ignorant  of  the  true  ownership  of  the 
goods,  was  not  liable  for  a  misdelivery.  The 
better  doctrine  is  that  the  connecting  carrier  is 
liable  in  such  a  case.  See  Alderman  v.  East- 
ern R.  Co.,  115  Mass.  233. 

In  another  case  it  was  held  that  where  the 
bill  of  lading  was  not  issued  by  the  defendant 
railroad  company  which  carried  the  goods  to 


their  destination,  but  by  a  transportation  com- 
pany, and  it  appeared  that  the  defendant  com- 
pany had  no  notice  of  the  bill  or  of  the  fact 
that  it  had  been  issued  and  attached  to  a  draft, 
such  company  could  not  be  held  liable  to  the 
holder  of  the  bill  of  lading  who  took  it  as 
security  for  the  payment  of  the  draft.  Na- 
tional Bank  v.  Philadelphia,  etc.,  R.  Co.,  163 
Pa.  St.  467. 

3.  See  infra,  this  title,  Lien  of  Last  of  Con- 
necting Carriers;  Consignor  Bound  by  Contract 
of  His  Agent.  See  also  the  title  Connecting 
Carriers. 

4.  See  supra,  this  section,  To  Holder  of  Bill 
0 f  Lading. 

5.  Stoppage  in  Transitu  —  Effect. —  In  Mis- 
souri Pac.  R.  Co.  7/.  Heidenheimer,  82  Tex.  195, 
27  Am.  St.  Rep.  861,  49  Am.  &  Eng.  R.  Cas. 
73,  note,  the  bill  of  lading  was  sent  by  the 
consignor  to  the  consignees,  and  by  them 
negotiated  to  a  third  party,  the  plaintiff.  It 
was  held  that  the  plaintiff  could  recover  of 
the  carrier  for  a  failure  to  deliver,  although 
it  had  delivered  them  up  upon  a  stoppage  in 
transitu  by  the  consignor.  The  court  said  ■  "It 
must,  we  think,  be  conceded  that  if  the  trans- 
fer of  a  bill  of  lading  by  way  of  pledge  or 
mortgage  or  as  collateral  security  for  a  loan 
does  not  absolutely  defeat  the  right  of  stop- 
page in  transitu,  the  seller  cannot  exert  that 
right  until  he  has  discharged  the  debt  secured 
by  the  transfer,  as  his  right  is  subject  to  that 
of  the  mortgagee  or  pledgee."  Citing  Chan- 
dler v.  Fulton,  ro  Tex.  24,  60  Am.  Dec.  188. 
See  the  title  Stoppage  in  Transitu. 

In  Lickbarrow  v.  Mason,  2  T.  R.  63,  6  East 
21,  note,  1  Smith's  L.  Cas.  753,  and  in  Gur- 
ney  v.  Behrend,  3  El.  &  Bl.  622,  77  E.  C.  L. 
622,  the  law  was  declared  to  be  that  "  the 
bona  fide  transferee  for  value  of  a  bill  of  lad- 
204  Volume  V. 


When  Liability  Ends. 


CARRIERS  OF  GOODS. 


To  Whom  Delivery  Made. 


(7)  Priority  of  Holder  of  Bill  of  Lading-  over  Creditors.  —  A  party  acquir- 
ing a  bill  of  lading  for  goods  by  discounting  the  draft  attached  thereto,  acquires 
a  title  to  the  goods  which,  to  the  extent  of  his  claim,  is  superior  to  the  rights 
of  an  attaching  creditor  of  the  party  to  whom  the  bill  was  originally  issued 
and  whose  property  the  goods  were  when  shipped.  The  transfer  of  the  bill  of 
lading  operates  as  a  transfer  of  the  property  which  will  defeat  the  claims  of 
creditors  subsequently  asserted.1 

(8)  Effect  of  Direction  in  Bill  to  "Notify."  —  The  fact  that  the  bill  of  lading 
contains  a  direction  to  notify  a  named  party  does  not  require  the  holder  of  the 
bill  of  lading,  properly  indorsed  to  him,  and  which  was  attached  to  a  draft 
which  he  had  paid,  to  notify  the  carrier  not  to  deliver  to  the  party  to  whom 
the  notification  was  to  be  given.  Nor  is  such  holder  bound  to  use  any  effort 
to  prevent  a  delivery  to  such  a  party  beyond  presenting  the  bill  and  demand- 
ing a  delivery  of  the  goods  within  a  reasonable  time.* 

No  Authority  to  Deliver  without  Production  of  Bill  of  Lading.  —  Such  a  direction  in  the 
bill  of  lading  does  not  authorize  the  carrier  to  deliver  to  the  party  to  be  noti- 
fied, without  requiring  the  production  of  the  bill  of  lading,  but,  on  the  con- 
trary, indicates  that  he  is  not  entitled  to  delivery  except  upon  their  producing 
the  bill.3 


ing  indorsed  by  the  shipper  or  his  assignee 
and  put  into  circulation  by  the  authority  of 
the  shipper  or  consignee,  has  an  absolute  title 
to  the  goods,  freed  from  the  equitable  rights 
of  the  unpaid  vendor  to  stop  in  transitu  as 
against  the  purchaser."  And  this  view  is 
adopted  in  Dows  v.  Greene,  24  N.  Y.  641. 
See  also  Dows  Perrin,  16  N.  Y.  325;  Dows 
v.  Rush,  23  Barb.  (N.  Y.)  157;  Wells  v.  Ore- 
gon R.,  etc.,  Co.,  32  Fed.  Rep.  51,  12  Sawy. 
(U.  S.)  519- 

1.  Neill  v.  Rogers  Bros.  Produce  Co.,  41 
W.  Va.  37;  Dickson  v.  Merchants'  Elevator 
Co.,  44  Mo.  App.  498. 

Under  Louisiana  Statute.  —  The  Louisiana 
statute  provided  that  the  transfer  of  the  bill 
of  lading  should  vest  title  to  the  goods  in  the 
transferee  to  the  extent  of  his  claim.  A  sub- 
sequent statute  provided  that  merchants  who 
have  furnished  supplies  to  farmers  shall  have 
a  lien  upon  the  farm  products  shipped  to  them 
by  such  farmers,  to  pay  debts  due  by  the  lat- 
ter, from  the  time  of  the  mailing  of  the  bill  of 
lading,  but  provided  also  that  the  statute 
should  not  affect  adversely  the  rights  of  hold- 
ers of  other  incumbrances.  It  was  held  that 
the  plaintiff,  who  was  an  innocent  holder  for 
value  of  a  draft  drawn  by  the  consignor  on 
the  consignee  and  attached  to  the  bill  of  lad- 
ing, was  entitled  to  subject  the  goods  to  his 
claim,  where  the  draft  was  presented  to  the 
merchant,  the  consignee,  before  his  accept- 
ance of  the  consignment.  Starkville  First 
Nat.  Bank  v.  Meyer,  43  La.  Ann.  1. 

2.  Holder  of  Bill  of  Lading  Not  Bound  to  Notify 
Carrier  Not  to  Deliver  to  Consignee.  —  Chester 
Nat.  Bank  v.  Atlanta,  etc.,  Air  Line  R.  Co.,  25 
S.  Car.  216. 

3.  No  Authority  for  Dispensing  with  Production 
of  Bill  of  Lading. —  In  Furman  v.  Union  Pac. 
R.  Co..  106  N.  Y.  570,  32  Am.  &  Eng.  R.  Cas. 
500,  reversing  35  Hun  (N.  Y.)  669,  the  plain- 
tiff's assignors  delivered  to  a  steamship  com- 
pany at  Norfolk,  Va.,  100  bags  of  peanuts,  for 
shipment  to  Denver,  receiving  a  bill  of  lading 
in  which,  after  specifying  the  property,  the 
weight    and    freight,    was    the  following; 


"  Marked  Y.,  order  notify  Zucca  Bros."  In 
the  course  of  transportation  the  peanuts  were 
delivered  to  the  defendant;  it  received  no 
bill  of  lading  therefor  from  the  preceding  car- 
rier, nor  was  it  notified  that  any  had  been 
issued.  It  received,  however,  a  transfer 
sheet  containing  this  entry:  "  Consignee  Y., 
Hup  Zucca  Bros."  The  same  entry  was  in 
the  way-bill  made  up  by  the  defendant's  agents 
at  the  forwarding  station,  but  under  a  column 
therein  headed  "  consignee  and  destination," 
the  destination,  but  no  consignee,  was  given. 
The  defendant,  having  received  no  other 
notification  as  to  the  ownership  of  the  goods, 
delivered  them  at  Denver  to  Zucca  Bros, 
without  production  or  surrender  of  the  bill 
of  lading.  That  firm  had  no  title  to  or  inter- 
est in  the  goods,  and  had  refused  to  pay  a 
draft  drawn  upon  them  by  the  shippers,  for- 
warded for  collection,  which  was  attached  to 
the  bill  of  lading.  The  papers  had,  in  conse- 
quence, been  returned  to  the  shippers.  It 
was  held  that  the  defendant,  upon  failure  to 
deliver  to  the  plaintiff  on  demand,  became 
liable  for  a  conversion  of  the  goods;  that  the 
use  of  the  word  "  notify  "  in  the  bill  of  lading 
showed  that  Zucca  Bros,  were  not  intended  as 
the  consignees,  and  as  none  were  named  no 
delivery  could  safely  be  made  without  a  pro- 
duction of  the  bill  of  lading.  See  also  Col- 
gate v.  Pennsylvania  Co.,  102  N.  Y.  120; 
Union  Stock  Yards  Co.  v.  VVestcott,  47  Neb. 
300,  the  latter  case  being  quite  similar  to  the 
one  reviewed. 

In  Libby  v.  Ingalls,  124  Mass.  503,  A. 
marked  goods  with  B.'s  name  and  sent  them 
by  railroad  to  B.,  taking  therefor  a  receipt  in 
which,  under  the  heading  "  marks  and  con- 
signees "  was  written  "  B.,  order  A."  A.  in- 
dorsed  the  receipt  in  blank,  drew  a  draft  on 
B.  for  the  price,  attached  the  draft  to  the  re- 
ceipt and  forwarded  both  by  an  express  com- 
pany  for  collection.  The  railroad  company 
delivered  the  goods  to  a  connecting  carrier  tc 
transport  to  their  destination,  with  a  freight 
bill  containing  the  words:  "  Order  A.,  notify 
B.,"  and  the  express  company  gave  the  re- 
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(9)  Bill  of  Lading  Attached  to  Draft. —  It  is  a  common  practice,  where 
goods  are  sold  and  shipped  to  the  home  of  the  purchaser,  for  the  shipper  or 
seller  to  draw  on  the  purchaser  for  the  purchase-price  of  the  goods  and  attach 
the  bill  of  lading  to  the  draft,  to  be  delivered  to  the  purchaser  upon  his  accept- 
ance and  payment  of  the  draft.  In  such  cases,  the  purchaser,  though  named 
as  the  consignee,  is  not  entitled  to  demand  the  goods  except  after  a  payment 
of  the  draft  and  receiving  the  bill  of  lading  attached  thereto;  and  a  delivery 
to  him  before  such  payment  or  without  requiring  the  production  of  the  bill  of 
l.uling  properly  indorsed  will  render  the  carrier  liable  to  the  seller  for  the 
amount  of  the  draft  if  the  purchaser  fails  to  pay  for  the  goods.1 


ceipt,  with  the  draft  attached,  to  the  connect- 
ing carrier  for  collection.  It  was  held  that 
the  connecting  carrier,  by  delivering  the 
goods  without  authority  from  A.  and  before 
the  payment  of  the  draft  by  B.,  was  liable  to 
A.  for  the  conversion  of  the  goods.  The  fact 
that  the  receipt  and  draft  were  not  received  by 
such  carrier  until  after  it  received  the  goods 
was  immaterial.  See  also  North  v.  Mer- 
chants', etc.,  Transp.  Co.,  146  Mass.  315,  32 
Am.  &  Eng.  R.  Cas.  509,  note;  North  Penn- 
sylvania R.  Co.  v.  Commercial  Bank,  123  U. 
S.  727,  35  Am.  &  Eng.  R.  Cas.  556. 

1.  Draft  Must  First  be  Paid.  —  Walters  v. 
Western,  etc.,  R.  Co.,  63  Fed.  Rep.  391;  Wells 
v.  Oregon  R.,  etc.,  Co.,  32  Fed.  Rep.  51;  12 
Sawy.  (U.  S.)  519  (carrier  cannot  deliver  such 
goods  to  shipper  while  in  transit);  Louisville, 
etc.,  R.  Co.  v.  Hartwell,  (Ky.  1896)  36  S.  W. 
Rep.  183;  Commercial  Bank  v.  Chicago,  etc., 
R.  Co.,  160  111.  401;  Finn  v.  Western  R.  Corp., 
102  Mass.  283;  Libby  v.  Ingalls,  124  Mass. 
503;  Houston,  etc.,  R.  Co.  v.  Adams,  49  Tex. 
748,  30  Am.  Rep.  116. 

Illustrations.  —  Where  time  drafts,  accom- 
panied with  indorsed  bills  of  lading  of  cotton, 
are  cashed  by  a  bank,  any  arrangement  be- 
tween the  drawee  of  the  drafts  and  the  shipper, 
unknown  to  the  bank,  that  the  cotton  shall  be 
delivered  to  the  drawee  without  the  produc- 
tion of  the  bill  of  lading,  constitutes  a  fraud  on 
the  bank  and  will  not  relieve  the  carrier  from 
liability  to  it  for  wrongfully  delivering  to  the 
drawee.  Chester  Nat.  Bank  v.  Atlanta,  etc., 
Air  Line  R.  Co.,  25  S.  Car.  216. 

In  Jeffersonville,  etc.,  R.  Co.  v.  Irvin,  46 
Ind.  180,  the  facts  were  these:  J.  shipped  to 
C.  certain  flour,  receiving  from  the  carrier  a 
bill  of  lading  containing  a  stipulation  that  the 
company  undertook  to  deliver  the  flour  on  the 
presentation  of  such  bill.  J.  then  drew  a 
draft  on  C,  attached  the  bill  of  lading  thereto, 
and  had  the  same  discounted.  C.  accepted 
the  draft,  but  failed  to  meet  it  at  maturity.  J. 
then  took  up  the  draft  himself  and  presented 
the  accompanying  bill  of  lading  to  the  com- 
pany, demanding  the  goods.  It  appeared, 
however,  that  the  goods  had  already  been  de- 
livered to  C.  without  requiring  him  to  produce 
the  bill  of  lading.  It  was  held  that  the  com- 
pany was  guilty  of  a  conversion  of  the  goods 
and  liable  accordingly.  See  also  McEwen  v. 
Jeffersonville,  etc.,  R.  Co.,  33  Ind.  368,  5  Am. 
Rep.  216,  32  Am.  &  Eng.  R.  Cas.  508,  note. 

A  quantity  of  corn  was  bought  and  shipped 
to  the  purchaser,  consigned  to  the  seller, 
with  directions  to  the  defendant  carrier 
to  notify  the  purchaser.  The  seller  drew 
on    the    purchaser     for    the    price   of  the 


corn  and  forwarded  the  draft  for  collection, 
with  the  bill  of  lading  attached;  but  when  the 
draft  arrived  the  purchaser  was  absent  and 
after  its  protest  the  purchaser's  managing 
clerk  asked  the  plaintiff,  who  had  business 
relations  with  the  purchaser,  to  cash  the  draft 
and  hold  the  bill  of  lading  as  security,  which 
he  did.  The  grain  was  delivered  soon  after 
its  arrival  to  the  servants  of  the  purchaser  and 
used  in  their  business,  both  the  delivery  and 
the  use  being  known  to  the  plaintiff,  who 
made  no  objection  to  its  removal  or  use.  It 
was  held  that  upon  cashing  the  draft  the  title 
to  the  grain  became  vested  in  the  plaintiff, 
and  a  delivery  to  any  one  else  was  wrongful; 
and,  as  he  did  nothing  to  induce  the  delivery, 
he  was  not  estopped  from  suing  the  carrier. 
Joslyn  v.  Grand  Trunk  R.  Co.,  51  Vt.  92. 

Where  goods  are  deliverable  to  the  order  of 
the  consignor,  and  the  bill  of  lading  with  a 
draft  for  the  price,  drawn  on  the  goods,  at- 
tached, is  forwarded  for  collection,  the  pur- 
chaser (the  consignee)  acquires  no  title  to  the 
goods  until  the  draft  is  paid  and  the  bill  of 
lading  is  indorsed  to  him;  and  a  previous  sale 
of  the  goods  to  arrive  is  void  as  against  a 
person  advancing  the  money  to  pay  the  draft, 
to  whom  the  bill  of  lading  was  indorsed  by 
the  drawee  as  soon  as  he  obtained  possession; 
and  a  second  carrier  who  receives  the  goods 
from  the  first  carrier  to  transport  to  their  desti- 
nation, with  knowledge  on  whose  account 
they  are  carried,  though  without  knowledge 
of  the  bill  of  lading,  is  liable  to  the  holder  of 
the  bill  of  lading  if  he  delivers  the  goods  to 
such  a  purchaser.  Alderman  v.  Eastern  R. 
Co.,  115  Mass.  233. 

In  Allen  v.  Williams,  12  Pick.  (Mass.)  297, 
the  shipper  drew  a  bill  of  exchange  on  de- 
fendants upon  the  credit  of  his  consignment, 
negotiated  it  to  plaintiffs,  and,  as  collat- 
eral security,  delivered  to  the  holder  the  bill 
of  lading  by  which  the  goods  consigned  were 
to  be  delivered  to  the  defendants  or  bearer. 
But  the  defendants  refused  to  accept  the  draft 
and  afterwards  obtained  the  goods  from  the 
master  of  the  vessel  and  sold  them.  The 
court  held  that,  upon  the  refusal  to  accept  the 
draft,  the  plaintiff,  the  holder  of  the  bill  of  lad- 
ing and  the  bill  of  exchange  to  which  it  was 
attached,  was  entitled  to  the  possession  of  the 
goods  and  might  recover  of  the  defendants 
their  value. 

Custom.  —  The  fact  that  the  delivery  of  the 
goods  to  the  party  whom  the  carrier  was 
directed  to  notify  was  in  accordance  with  the 
custom  and  course  of  business  at  the  station 
when  delivery  was  made  will  not  relieve  the 
carrier  from  liability  to  the  holder  of  the  draft 
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If  the  Seller  has  Negotiated  the  Draft  to  Third  Parties  who  purchase  in  good  faith  and 
for  value,  the  carrier  is  liable  to  them.1 

(10)  Effect  of  Bill  of  Lading  as  Estoppel.  —  The  question  of  the  right  of  a 
carrier  who  has  issued  a  bill  of  lading  for  goods  described  therein,  to  deny  the 
receipt  of  such  goods,  in  all  its  phases  has  been  treated  elsewhere  in  this  work.2 

(11)  Duplicate  Bills  of  Lading  —  Original  and  Duplicate  Providing  that  Delivery  under 
One  Avoids  the  Other.  —  The  general  rule  with  regard  to  delivery  upon  presenta- 
tion of  a  duplicate  bill  of  lading  properly  indorsed  is  that  such  a  delivery  is  a 
discharge  of  the  carrier  from  further  liability  where  the  several  bills  issued 
expressly  recite  that  when  delivery  is  made  on  one  the  others  are  to  be  void.* 

Where  There  Is  No  Such  Provision  in  the  original  bill  of  lading  the  carrier  is  liable  to 
a  bona  fide  holder  thereof  for  failure  to  deliver  to  him,  and  proof  of  a  delivery 
to  the  holder  of  a  properly  indorsed  duplicate  bill  will  be  no  defense.4 


with  the  bill  of  lading  attached  unless  it  was 
known  and  assented  to  by  the  shipper.  North 
Pennsylvania  R.  Co.  v.  Commercial  Bank, 
123  U.  S.  727,  35  Am.  &  Eng.  R.  Cas.  556. 

Time  Draft  —  Drawee  Accepting.  —  Where  the 
consignor  attaches  a  time  draft  to  the  bill  of 
lading  and  sends  it  to  an  agent  for  collection, 
the  drawee,  upon  accepting  the  draft,  is  en- 
titled to  receive  the  bill  of  lading,  and  upon 
presenting  it  to  the  carrier  duly  indorsed,  is 
entitled  to  regain  the  possession  of  the  goods. 
Commercial  Bank  v.  Chicago,  etc.,  R.  Co., 
160  111.  401,  affirming  58  111.  App.  438. 

1.  Draft  Negotiated  to  Third  Party.  —  Boat- 
men's Sav.  Bank  v.  Western,  etc.,  R.  Co., 
81  Ga.  221;  Chester  Nat.  Bank  v.  Atlanta, 
etc.,  Air  Line  R.  Co.,  25  S.  Car.  216;  Neill 
v.  Rogers  Bros.  Produce  Co.,  41  W.  Va.  37; 
Lake  Shore,  etc.,  R.  Co.  National  Live 
Stock  Bank,  59  111.  App.  451.  See  also  infra, 
this  title,  Laches  of  Holder  of  Bill  of  Lading. 

In  Newcomb  v.  Boston,  etc.,  R.  Corp.-,  115 
Mass.  233,  B.  shipped  certain  goods  by  the  de- 
fendant railroad  company,  taking  therefor 
the  company's  receipt  in  which  he  was  named 
as  consignor  and  as  consignee.  He  indorsed 
on  this  receipt  an  order  to  deliver  to  C,  drew 
a  draft  on  C.  for  the  price,  attached  the  re- 
ceipt to  the  draft,  and  sent  both  to  a  bank  for 
collection.  C.  accepted  the  draft,  and  after- 
wards sold  the  goods  to  D.  A.,  at  the  request 
of  C,  afterwards  took  up  the  draft,  and  C. 
thereupon  indorsed  on  the  receipt  an  order  to 
deliver  the  goods  to  A.  The  railroad  com- 
pany, however,  delivered  the  goods  to  D.  upon 
their  arrival.  This  was  held  a  misdelivery, 
and  the  company  was  held  liable  to  A.  for  the 
conversion  accordingly.  See  also  Alderman 
v.  Eastern  R.  Co.,  115  Mass.  233;  The 
Thames,  14  Wall.  (U.  S.)  98;  The  Argentina, 
L.  R.  1  Adm.  &  Eccl.  370;  The  Emilinen 
Marie  32  L.  T.  N.  S.  435. 

"  One  of  the  main  uses  of  bills  of  lading  of 
grain,  at  this  day,  is  to  afford  shippers  oppor- 
tunity to  obtain  advances  upon  their  ship- 
ments. When  issued,  the  parties  issuing 
them  have  the  knowledge  that  they  may  and 
probably  will  be  used  with  commission  mer- 
chants, or  at  some  bank,  to  obtain  advances 
of  money.  In  the  most  of  cases  this  result  is 
almost  certain  to  follow."  Wichita  Sav.  Bank 
v.  Atchison,  etc.,  R.  Co.,  20  Kan.  519. 

Proof  of  Ownership.  —  In  Empire  Transp.  Co. 
71.  Steele,  70  Pa.  St.  188,  a  shipper  of  oil  in- 
dorsed bills  of  lading  to  the  plaintiff  as  security 


for  money  advanced  to  him  on  his  drafts  on 
the  consignee.  The  drafts  were  dishonored, 
and  the  carrier  refused  to  deliver  the  oil  to 
the  plaintiff  because  the  consignee  owed  him 
freight  charges.  It  was  held  that  evidence 
was  admissible  to  prove  ownership  in  the  con- 
signee, since  by  the  indorsement  of  the  bill 
the  plaintiff  took  only  such  title  as  the  con- 
signor had. 

2.  See  the  title  Bills  of  Lading,  vol.  4, 
P-  507- 

3.  Where  Original  and  Duplicates  Expressly 
Provide  that  Delivery  under  One  Shall  Render 
Others  Void.  —  In  Glyn  v.  East,  etc.,  India  Dock 
Co.,  L.  R.  7  App.  591,  the  court,  by  Lord  Sel- 
borne,  after  stating  the  rule  of  the  text,  said: 
"  It  is  for  the  benefit  of  the  shipper  that  the 
right  to  take  delivery  of  the  goods  is  made  as- 
signable, and  it  is  for  the  benefit  and  security 
of  the  shipowner  that,  when  several  bills  of 
lading,  all  of  the  same  tenor  and  date,  are 
given  as  to  the  same  goods,  it  is  provided  that 
'  the  one  of  these  bills  being  accomplished,  the 
others  are  to  stand  void.'  It  would  be  neither 
reasonable  nor  equitable,  nor  in  accordance 
with  the  terms  of  such  a  contract,  that  an  as- 
signment, of  which  the  shipowner  has  no 
notice,  should  prevent  a  bona  fide  delivery  un- 
der one  of  the  bills  of'  lading  produced  to  him 
by  the  person  named  on  the  face  of  it  as  en- 
titled to  delivery,  in  the  absence  of  assign- 
ment, from  being  a  discharge  to  the  ship- 
owner." See  also  Skilling  v.  Bollmar,,  73 
Mo.  665,  39  Am.  Rep.  537  (a  contest  between 
rival  claimants  to  goods  in  possession  of  one 
of  them). 

4.  Where  There  Is  No  Such  Provision.  —  Mid- 
land Nat.  Bank  v.  Missouri  Pac.  R.  Co.,  132 
Mo.  492  (question  reviewed  at  length).  It 
was  further  held  in  this  case  that  the  plain- 
tiff, the  holder  of  the  original  bill,  could  not 
show  a  custom  of  the  defendant  at  the  place  of 
delivery  under  which  consignments  of  goods 
were  never  delivered  except  upon  presenta- 
tion of  the  original  bill  of  lading. 

Where  a  railroad  company  issues  two  de- 
livery orders  for  the  same  grain,  both  orders 
being  in  the  same  form  and  containing  noth- 
ing to  show  that  they  related  to  the  same 
consignment,  such  company  is  liable  to  third 
persons  making  advances  on  both  orders. 
Coventry  v.  Great  Eastern  R.  Co.,  11  Q.  B. 
Div.  776. 

Duplicate  Bills  as  Evidence.  — Duplicate  bills 
of  lading  copied  from  the  stubs  in  the  book 
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Direction  for  Dolivory  upon  Presentation  of  Duplicate.  —  Where  the  consignor  received 
from  the  carrier  a  bill  of  lading  containing,  besides  the  usual  clauses,  a  pro- 
vision inserted  at  the  request  of  the  consignor,  that  the  goods  should  be  delivered 
to  the  consignee  upon  presentation  of  a  duplicate  of  the  bill,  the  carrier  was 
held  liable  for  delivering  the  goods  without  requiring  the  production  of  the 
duplicate. 1 

(l2)  Necessity  of  Indorsement  of Bill of  Lading — (a)  In  General  —  Must  be  Indorsed. 
—  Except  in  cases  where  the  bill  of  lading  directs  a  delivery  to  the  bearer 
of  the  bill,  the  carrier  is  responsible  for  delivering  to  any  but  the  original 
holder  of  the  bill  of  lading,  unless  it  is  properly  indorsed  by  him ;  a  delivery 
to  a  third  party  on  an  unindorsed  bill  of  lading  is  always  at  the  risk  of  the 
carrier.* 

Bill  Directing  Delivery  to  Bearer.  —  But  where  the  bill  directs  a  delivery  to  bearer, 
or  is  in  the  alternative  to  a  named  consignee  or  bearer,  the  property  in  the  goods 
passes  by  mere  delivery  of  the  bill,  and  the  carrier  is  entitled  to  deliver  to  any 
one  holding  the  bill,  without  any  indorsement.3 

Where  Right  of  Disposition  of  Goods  Retained  by  Consignor.  —  Where  the  goods  are  Con- 
signed to  a  named  party  but  the  right  of  disposition  of  them  is  retained  in  the 
consignor,  by  the  bill  of  lading,  then  the  delivery  of  the  bill  for  value,  without 
indorsement,  passes  the  property  in  the  goods  covered  by  the  bill  and  justifies 


from  which  the  originals  were  taken  are  not 
admissible  in  evidence  against  the  carrier, 
though  they  may  have  been  copied  by  its 
agent.  The  case  is  within  the  rule  that  the 
declarations  of  an  agent  as  to  a  past  trans- 
action are  not  admissible  to  bind  his  princi- 
pal. Egerton  v.  Wilmington,  etc.,  R.  Co.,  115 
N.  Car.  645,  61  Am.  &  Eng.  R.  Cas.  253,  note; 
Missouri  Pac.  R.  Co.  v.  Heidenheimer,  82  Tex. 
195,  27  Am.  St.  Rep.  861. 

1.  McEwen  v.  Jeffersonville,  etc.,  R.  Co.,  33 
Ind.  368,  5  Am.  Rep.  216.  See  also  The 
Saugerties,  44  Fed.  Rep.  625. 

Estoppel.  —  But  when  the  shipper,  upon  re- 
ceiving two  bills  of  lading  or  shipping  receipts, 
sends  one  of  them,  with  a, draft  attached,  to  a 
bank  for  collection  of  the  draft,  and  sends  the 
other  to  the  consignee,  who  presents  it  and 
receives  the  goods,  he  is  estopped  to  maintain 
an  action  against  the  carrier  for  a  wrongful 
delivery  by  the  fact  that  he  himself  had 
clothed  the  consignee  with  apparent  authority 
to  receive.  Weyand  v.  Atchison,  etc.,  R.  Co., 
75  Iowa  573,  9  Am.  St.  Rep.  504. 

2.  When  Bill  of  Lading  Must  be  Indorsed.  — 
Jordan  v.  Pennsylvania  Co.,  (Ind.  1884)  18  Am. 
&  Eng.  R.  Cas.  647;  Capehart  v.  Granite 
Mills,  97  Ala.  353;  Sword  v.  Young,  89  Tenn. 
126,  45  Am.  &  Eng.  R.  Cas.  384,  note  (indorse- 
ment of  fictitious  name  no  protection). 

In  Weyand  v.  Atchison,  etc.,  R.  Co.,  75 
Iowa  573,  9  Am.  St.  Rep.  504  (Iowa  1887),  33 
N.  W.  Rep.  133,  reversing  on  rehearing  30  Am. 
&  Eng.  R.  Cas.  102,  the  plaintiff,  trustee  of  a 
canning  company,  brought  an  action  to  re- 
cover the  value  of  certain  goods  alleged  to 
have  been  wrongfully  delivered.  It  appeared 
that  the  canning  company  sold  the  goods  to 
one  Evans,  of  P.,  but,  not  being  willing  to 
credit  him,  consigned  the  goods  to  itself  at  P. 
by  a  railway  company.  This  company  de- 
livered the  goods  at  its  terminal  station  to  the 
defendant  company  to  be  carried  to  P.  From 
the  first  company  the  canning  company  took 
two  bills  of  lading  which  were  in  fact  dupli- 
cates of  each  other,  but  neither  showed  that 


another  had  been  issued.  The  canning  com- 
pany drew  a  draft  on  Evans  for  the  price  of 
the  goods  through  a  bank  at  P.  and  sent  to  the 
bank  an  order  on  the  defendant  to  deliver  the 
goods  to  Evans,  with  instructions  to  hand 
these  over  to  Evans  upon  his  payment  of  the 
draft.  At  the  same  time  it  sent  to  Evans  the 
other  bill  of  lading,  advising  him  also  about 
the  draft.  This  latter  bill  was  not  indorsed 
by  it,"  but  within  twenty-four  hours  after  the 
arrival  of  the  goods  at  P.,  Evans  presented  his 
unindorsed  bill  of  lading  and  the  goods  were 
delivered  to  him.  He  was  then  insolvent,  but 
the  defendant  did  not  know  this.  The  court, 
after  a  review  of  the  authorities,  held  that  the 
unindorsed  bill  was  no  protection  to  the  de- 
fendant, and  allowed  the  plaintiff  to  recover 
the  full  value  of  the  goods. 

Carrier  as  Warehouseman  —  California  Statute. — 
The  California  statute,  Acts  1877-78,  p.  949, 
provides  that  the  indorsement  of  a  negotiable 
warehouse  receipt  shall  operate  as  a  transfer 
of  the  property  covered  thereby.  Under  this, 
a  railroad  company  whose  liability  has  become 
that  of  a  warehouseman  is  liable  for  the  full 
value  of  goods  delivered  to  a  third  party  upon 
the  surrender  of  an  unindorsed  bill  of  iading. 
Cavallaro  v.  Texas,  etc.,  R.  Co.,  no  Cal.  348. 

See  infra,  this  title.  Carrier  s  Liability  as 
Warehouseman. 

3.  When  Indorsement  Unnecessary.  —  Allen  v. 
Williams,  12  Pick.  (Mass.)  297. 

A  bill  of  lading  to  bearer,  or  even  in  blank, 
delivered  by  the  shipper,  for  value,  would  be 
sufficient  to  enable  the  holder  to  receive  and 
hold  the  property  against  any  person  except  a 
prior  indorsee  without  notice.  Nathan  v. 
Giles,  5  Taunt.  558;  Low  v.  De  Wolf,  8  Pick. 
(Mass.)  101. 

Under  the  Law  Merchant,  bills  of  lading  were 
transferable  by  delivery  merely,  and  statutes 
requiring  an  indorsement  of  them  are  to  be 
strictly  construed  as  being  in  derogation  of  the 
law  merchant.  See  ScharfT  v.  Meyer,  133  Mo. 
428;  Crowell  v.  Van  Bibber,  iS  La.  Ann.  637. 
See  the  title  Bills  of  Lading,  vol.  4,  p.  507. 
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the  carrier  in  delivering  to  such  holder.1  The  same  rule  applies  in  the  case  of 
a  sale  of  the  goods,  where  the  right  to  dispose  of  the  property  is  retained  by 
the  consignor  by  the  bill  of  lading.2 

(b)  Effect  of  Custom.  —  A  delivery  by  the  carrier  upon  the  production  of  an 
unindorsed  bill  of  lading  will  not  be  excused  merely  upon  proof  of  a  custom 
to  deliver  without  an  indorsement,  unless  it  can  be  clearly  shown  that  the  party 
injured  thereby  was  aware  of  the  custom  and  acted  with  knowledge  of  it.3 

Delivery  to  Holder  of  Invoice.  —  The  same  is  true  in  case  of  a  delivery  to  the 
holder  of  an  invoice  of  the  goods  without  requiring  a  production  of  the  bill  of 
lading,  particularly  where  the  invoice  shows  on  its  face  that  the  delivery  is  to 
be  made  only  to  the  party  producing  the  bill  of  lading.4 

(13)  Carrier  s  Liability  to  Assignor  of  Bill  of  Lading.  —  A  shipper  who,  by 
assigning  a  bill  of  lading,  undertakes  to  deliver  certain  goods,  and  for  a 
failure  to  fulfil  his  undertaking,  owing  to  a  default  on  the  part  of  the  car- 
rier, has  a  judgment  rendered  against  him,  cannot  maintain  an  action  on  such 
judgment  against  the  carrier,  although  the  carrier  was  notified  of  the  pend- 
ency of  the  action  in  which  the  judgment  was  rendered,  and  requested  to 
defend ;  the  reason  being  that  the  carrier  could  not,  had  it  been  a  party  to  the 
action,  have  set  up  the  defenses  available  to  the  shipper.5 

g.  MISDELIVERY  —  (1)  In  General.  —  The  carrier's  duty  to  deliver  to  the 
proper  party  is  absolute,  and  nothing  will  excuse  a  delivery  to  any  other  party,6 


1.  Where  Consignor  Retains  Eight  of  Disposition 
over  Goods.  —  Phelps  v.  Bank,  2  McGloin  (La.) 
19-  Cairo  First  Nat.  Bank  v.  Crocker,  111 
Mass.  163;  Green  Bay  First  Nat.  Bank  v. 
Dearborn,  115  Mass.  219;  Scharff  v.  Meyer, 
133  Mo.  42S;  Davenport  Nat.  Bank  v. 
Homeyer,  45  Mo.  145,  100  Am.  Dec.  363;  Valle 
v.  Cerre,  36  Mo.  576,  88  Am.  Dec.  161 ;  Roches- 
ter Bank  v.  Jones,  4  N.  Y.  497,  55  Am.  Dec. 
■290;  Marine  Bank  v.  Wright,  48  N.  Y.  1; 
Holmes  v.  German  Security  Bank,  87  Pa.  St. 
525.  See  also  Jordan  v.  Pennsylvania  Co.,  31 
Alb.  L.  J.  250. 

2.  Weyand  v.  Atchison,  etc.,  R.  Co.,  75 
Iowa  573,  9  Am.  St.  Rep.  504,  reversing  (Iowa 
1887)  33  N.  W.  Rep.  133,  30  Am.  &  Eng.  R. 
Cas.  102. 

3.  Delivery  on  Unindorsed  Bill  of  Lading.  — ■ 

Louisville,  etc.,  R.  Co.  v.  Barkhouse,  100  Ala. 
543;  Weyand  v.  Atchison,  etc.,  R.  Co.,  75 
Iowa  573,  9  Am.  St.  Rep.  504,  reversing  on 
rehearing,  (Iowa  1887)  33  N.  W.  Rep.  133,  30 
Am.  &  Eng.  R.  Cas.  102. 

4.  Delivery  to  Holder  of  Invoice.  —  Pennsyl- 
vania R.  Co.  v.  Stern,  119  Pa.  St.  24,  4  Am. 
St.  Rep.  626. 

The  case  of  North  Pennsylvania  R.  Co.  v. 
Commercial  Bank,  123  U.  S.  727,  was  an 
action,  by  the  assignee  of  certain  freight  re- 
ceipts for  cattle  shipped,  to  recover  damages 
of  the  carrier  for  a  misdelivery.  The  only 
defense  was  that  the  cattle  had  been  delivered 
to  the  party  whom  the  carrier  had  been  in- 
structed to  notify  of  their  arrival,  although 
such  party  presented  no  bill  of  lading  or 
freight  receipts.  It  was  further  claimed  that 
such  a  delivery  was  according  to  the  custom 
and  course  of  business  of  the  parties.  But  it 
not  appearing  that  this  custom  was  known  to 
the  shipper  or  to  his  assignee,  it  was  held  that 
the  delivery  set  up  was  not  a  defense. 

5.  Garrison  v.  Babbage  Transp.  Co.,  94  Mo. 
130.  32  Am.  &  Eng.  R.  Cas.  525.  See  also 
Strong  v.  Phoenix    Ins.  Co.,  62  Mo.  299,  21 

5  C.  of  L. — 14  ! 


Am.  Rep.  417;  Gantt  v.  American  Cent.  Ins. 
Co.,  68  Mo.  534;  Whitaker  v.  McCormick,  6 
Mo.  App.  114. 

6.  Carrier  Liable  Absolutely  —  England.  — 
Richards  v.  London,  etc.,  R.  Co.,  7  C.  B.  839, 
62  E.  C.  L.  839;  Moffatt  v.  Great  Western  R. 
Co.,  15  L.  T.  N.  S.  630;  Fowles  v.  Great  Western 
R.  Co.,  7  Exch.  699,  22  L.  J.  Exch.  76;  Hoare  v. 
Great  Western  R.  Co.,  25  W.  R.  63;  Youl  v. 
Harbottle,  Peake  N.  P.  49. 

Arkansas. — Little  Rock,  etc.,  R.  Co.  v.  Glide- 
well,  39  Ark.  487,  18  Am.  &  Eng.  R.  Cas.  539. 

Dakota.  —  Waldron  v.  Chicago,  etc.,  R.  Co., 
1  Dakota  336. 

Illinois.  —  The  neglect  of  the  consignee 
to  call  and  pay  for  the  goods  or  the  freight, 
within  a  reasonable  time  after  they  reach  their 
destination,  will  not  justify  the  carrier  in  de- 
livering the  same  to  an  unauthorized  person, 
or  to  a  person  in  violation  of  the  written  direc- 
tions of  the  owner.  Indianapolis,  etc.,  R.  Co. 
v.  Vanduzen,  81  111.  143.  See  also  American 
Express  Co.  v.  Baldwin,  26  111.  504,  79  Am. 
Dec.  389. 

Maine.  —  Parker  v.  Flagg,  26  Me.  181,  45 
Am.  Dec.  101. 

Massachusetts.  —  Mahon  v.  Blake,  125  Mass, 
477;  Claflin  v.  Boston,  etc.,  R.  Co.,  7  Allen 
(Mass.)  341;  Hall  v.  Boston,  etc.,  R.  Corp.  14 
Allen  (Mass.)  439,  92  Am.  Dec.  783. 

Mississippi. — Erskine  v.  Steamboat  Thames, 
6  Mo.  371. 

Missouri. —  It  is  the  prime  duty  of  the  car- 
rier to  deliver  the  goods  to  the  consignee, 
but  if  he  delivers  to  the  wrong  party  ne  does 
so  at  his  peril,  and  until  demand  is  made  by 
the  rightful  party  the  carrier  is  not  in  default. 
Cole  v.  Wabash,  etc.,  R.  Co.,  21  Mo.  App.  443. 

New  Hampshire.  —  Smith  v.  Nashua,  etc., 
R.  Co.,  27  N.  H.  86,  59  Am.  Dec.  364. 

New  York.  —  Furman  v.  Union  Pac.  R.  Co., 
106  N.  Y.  579,  32  Am.  &  Eng.  R.  Cas.  500; 
McEntee  v.  New  Jersey  Steamboat  Co.,  45 
N.  Y.  34,  6  Am.  Rep.  2S;  Scheu  v.  Erie  R.  Co., 
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with  tin-  single  exception  that  it  is  entitled  to  deliver  to  one  producing  the 
genuine  bill  <>f  lading  properly  indorsed  or  requiring  a  delivery  to  the  bearer.1 

Fraud  upon  Carrier.  —  The  fact  that  the  wrongful  delivery  was  induced  by 
fraud   imposition,  or  deceit  practiced  upon  the  carrier,  will  be  no  defense.* 


10  Hun  (N.  YO49S;  Oswego  Hank  r\  Doyle, 
91  N.  Y.  32,  43  Am.  Rep.  634. 

Pennsylvania.  —  Wcrnwag  v.  Philadelphia, 
etc.,  R.'Cc,  117  Pa.  St.  46,  20  W.  N.  C.  (Pa.) 
150,  32  Am.  &  Eng.  R.  Cas.  515;  Graff  v. 
Bloomer,  9  Pa.  St.  114. 

Tennessee.  — Sword  v.  Young,  89  Tenn.  126; 
Bloomingdale  v.  Memphis,  etc.,  R.  Co.,  6  Lea 
(Tenn.)  618,  6  Am.  &  Eng.  R.  Cas.  371. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Adams, 
49  Tex.  748,  30  Am.  Rep.  116. 

Vermont.  —  Winslow  v.  Vermont,  etc.,  R. 
Co.,  42  Vt.  700,  1  Am.  Rep.  365. 

Misdelivery  Not  Wilful  Wrong.  —  A  mere 
misdelivery  of  goods  does  not  of  itself 
amount  to  wilful  misconduct  on  the  part  of 
the  carrier's  servants  so  as  to  render  it  liable 
under  a  special  contract  relieving  it  of  all  lia- 
bility except  for  loss  or  damage  arising  from 
the  wilful  misconduct  of  its  servants.  Ste- 
vens v.  Great  Western  R.  Co.,  52  L.  T.  N.  S. 
324,  49  J.  P.  310. 

Delivery  to  Former  Agent  of  Consignor  —  Lien. — 
When  goods  were  shipped,  consigned  to  A.  as 
the  plaintiff's  agent  (as  the  plaintiff  had  been 
accustomed  to  do),  but  before  they  reached 
their  destination  the  carrier  was  notified  of  the 
termination  of  the  agency  and  instructed  not 
to  deliver  to  the  former  agent,  it  was  held  that 
a  delivery  to  him  would  render  the  carrier  lia- 
ble as  for  a  misdelivery  although  he  claimed 
a  lien  on  the  goods  for  freight  paid  by  him,  it 
appearing  that  he  was  largely  indebted  to  the 
plaintiff.  Lester  v.  Delaware,  etc.,  R.  Co.,  92 
Hun  (N.  Y.)  342. 

Delivery  to  Wrong  Factor  —  Consignee  Accept- 
ing Proceeds.  —  When,  through  a  mistake  in 
the  waybill  of  the  carrier,  goods  were  deliv- 
ered to  the  wrong  factor,  and  the  proceeds 
were  accounted  for  by  him  to  the  consignor, 
the  receipt  of  such  proceeds  was  held  not  to 
estop  the  consignor  from  bringing  an  action, 
against  the  carrier  and  recovering  damages, 
it  appearing  that  the  factor  to  whom  the 
snoods  had  been  consigned  had  been  instructed 
not  to  sell  until  further  orders,  and  the  factor 
to  whom  the  goods  were  delivered  had  no 
instructions  and  sold  immediately,  and  the 
articles  rose  in  price  from  that  day  until  suit 
was  brought.  Arlington  v.  Wilmington,  etc., 
R.  Co.,  6  Jones  L.  (N.  Car.)  68,  72  Am.  Dec. 
559.  See  infra,  this  title,  Measure  of  Dam- 
ages —  For  Misdelivery. 

Misdelivery  Due  to  Mistake  in  Marking.  (See 
infra,  this  title,  Contributory  Negligence  of 
Shipper.)  —  In  Chicago,  etc.,  R.  Co.  v.  Ames, 
40  111.  249,  the  plaintiff  loaded  his  live  stock 
into  a  car  that  was  pointed  out  to  him  by  the 
company's  agent,  but  by  mistake  of  a  clerk  in 
the  number  of  the  car  it  was  billed  to  another 
party  and  delivered  to  him,  and  the  plaintiff's 
stock  was  thus  lost.  It  was  held  that  as  the 
plaintiff  took  the  specific  car  designated  by 
the  company's  agent,  and  the  matter  of  the 
car's  number  concerned  the  carrier  alone,  it 
was  liable  to  him  for  the  loss. 


In  another  case,  a  shipper  of  hogs  was  told 
to  put  them  in  a  certain  car,  which  he  did,  but 
by  a  mistake  in  making  out  the  shipping  bills 
the  number  of  another  car  containing  in- 
ferior hogs  was  put  on  the  margin  of  the  con- 
tract, and  the  inferior  hogs  were  delivered  to 
the  plaintiff's  consignee,  his  own  hogs  going 
to  another  person.  It  was  held  that  a  provi- 
sion in  the  contract  providing  that  a  claim  for 
loss  or  damage  must  be  made  within  five  days 
from  the  time  the  stock  was  removed  from 
the  cars  did  not  apply;  neither  could  the  plain- 
tiff be  affected  by  the  mistake  of  the  company's 
employee  in  writing  the  wrong  car  number  on 
the  contract.  Wilson  v.  Wabash,  etc.,  R.  Co., 
23  Mo.  App.  50. 

1.  See  supra,  this  section,  To  Holder  of  Bill 
of  Lading. 

2.  Fraud  Practised  upon  Carrier.  ■ —  Wins- 
low  v.  Vermont,  etc.,  R.  Co.,  42  Vt.  700, 
1  Am.  Rep.  365;  Houston,  etc.,  R.  Co.  v. 
Adams,  49  Tex.  748,  30  Am.  Rep.  116;  Viner 

New  York,  etc.,  Steamship  Co.,  50  N.  Y.  23. 

The  carrier's  undertaking  as  an  insurer  is  to 
deliver  safely  as  well  as  to  carry  safely. 
Bodenham  v.  Bennett,  4  Price  31;  Duff  -'. 
Budd,  3  Brod.  &  B.  177,  7  E.  C.  L.  399;  Deve- 
reux  v.  Barclay,  2  B.  &  Aid.  702.  See  also 
South,  etc.,  Alabama  R.  Co.  v.  Wood,  66  Ala. 
167,  41  Am.  Rep.  749,  9  Am.  &  Eng.  R.  Cas.  419. 

"  Whatever  doubt  may  hang  over  other  ques- 
tions as  to  the  termination  of  a  carrier's  or 
other  bailee's  responsibility,  there  is  one  point 
which  is  indisputable,  that  he  must  take  care, 
at  his  peril,  that  the  goods  are  delivered  to  the 
right  person;  for  a  delivery  to  a  wrong  person 
renders  him  clearly  responsible,  though  inno- 
cently and  by  mistake."  Sharswood,  J.,  in 
Shenk  v.  Philadelphia  Steam  Propeller  Co.,  60 
Pa.  St.  109,  100  Am.  Dec.  541. 

Illustrations.  —  In  Wilson  Sewing  Mach. 
Co.  v.  Louisville,  etc.,  R.  Co.,  71  Mo.  203, 
which  was  an  action  by  a  consignor  for  the 
misdelivery  of  certain  sewing  machines  which 
had  been  consigned  to  one  K.  at  M.,  the  de- 
fense by  the  carrier  was  substantially  that  K. 
did  not  live  at  M.  and  did  not  expect  to  be 
there  to  receive  the  machines;  that  it  was 
understood  between  the  plaintiff  and  the  de- 
fendant that,  on  the  arrival  at  M.,  the  ma- 
chines were  to  be  delivered  to  B.  &  S.  who 
were  the  plaintiff's  agents,  and  dealt  in  ma- 
chines of  the  plaintiff's  manufacture  at  M., 
and  that  they  were  so  delivered.  Testimony 
was  offered  by  the  defendant  tending  to  show 
that  B.  &  S.  had  obtained  the  machines  by 
representing  to  the  defendant's  agent  that  they 
were  intended  for  them.  The  court  instructed 
the  jury,  in  substance,  that  the  defendant  was 
bound  to  deliver  the  machines  to  K.,  and  that 
the  mere  fact  that  B.  &  S.  had  made  such  rep- 
resentations and  had  thus  obtained  the  ma- 
chines was  no  defense,  if  the  representations 
were  untrue  in  fact;  and  further  that  the  fact 
that  K.  was  not  and  did  not  intend  to  be  at 
M.  did  not  of  itself  justify  the  defendant  in 
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Custom.  —  Nor  will  the  fact  that  the  delivery  was  made  at  the  destination  of 
the  goods  in  accordance  with  the  carrier's  usual  custom  and  the  course  of 
business  at  such  point,  be  a  valid  defense  except  under  special  circumstances.1 

Liability  Rests  upon  Contract.  —  No  amount  of  care  or  caution  will  relieve  the 
carrier;  it  is  liable  absolutely  for  a  failure  to  deliver  to  the  proper  party,  and  its 
liability  does  not  rest  on  the  ground  of  negligence,  but  on  the  ground  of  a 
breach  of  contract  to  deliver  property.2 

Identification  of  Claimant.  —  Where  delivery  is  to  be  made  to  the  consignee  or 
any  other  particular  party  named,  the  carrier  is  bound  to  have  the  party 
claiming  delivery  identified  as  the  real  party,  and  cannot  plead  the  impo- 
sition practiced  by  others  as  a  defense  to  an  action  for  misdelivery.3  And 


delivering  the  machines  to  B.  &  S.  For  the 
defendant  the  court  instructed,  in  substance, 
that  if  they  found  that  the  understanding 
alleged  in  the  answer  existed,  their  verdict 
should  be  for  the  defendant.  It  was  held  that 
these  instructions,  taken  together,  put  the  case 
fairly  before  the  jury. 

In  Price  v.  Oswego,  etc.,  R.  Co.,  50  N.  Y. 
213,  10  Am.  Rep.  475,  reversing  58  Barb.  (N. 
Y.)  599,  a  person  wrote,  ordering  goods  in  the 
name  of  a  fictitious  firm.  The  goods  were  ac- 
cordingly forwarded  on  the  line  of  the  defend- 
ant company,  directed  to  the  fictitious  firm. 
They  were  claimed  by  the  person  who  had 
ordered  them,  and  were  delivered  to  him  by 
the  company,  he  signing  the  pretended  firm 
name.  This  person  afterwards  proving  en- 
tirely irresponsible,  the  consignor  sued  the 
company  for  a  misdelivery.  The  court  held 
that  he  was  entitled  to  recover;  that  the  car- 
rier's duty  involved  an  investigation  and  in- 
quiry as  to  the  existence  of  the  consignee,  and 
had  this  been  made  the  fraud  would  have  been 
discovered  and  the  consignor  protected.  Com- 
pare Dunbar  v.  Boston,  etc.,  R.  Corp.,  no 
Mass.  26,  14  Am.  Rep.  576. 

In  American  Sugar  Refining  Co.  v.  McGhee, 
96  Ga.  27,  upon  the  refusal  of  the  consignee  to 
receive  the  goods,  the  carrier  delivered  them, 
without  notice  to  the  consignor,  to  one  repre- 
senting himself  to  be  the  agent  of  the  latter, 
who  converted  them  to  his  own  use.  It  was 
held  that  the  carrier  was  liable. 

1.  Delivery  According  to  Custom  No  Defense.  — 
Winslow  v.  Vermont,  etc.,  R.  Co.,  42  Vt.  700, 
i  Am.  Rep.  365. 

As  to  the  special  circumstances  rendering  a 
delivery  according  to  custom  valid,  see  supra, 
this  section,  Effect  of  Custom. 

In  Hall  -'.  Boston,  etc.,  R.  Corp.,  14  Allen 
(Mass.)  439,  92  Am.  Dec.  783,  before  a  lot  of 
flour  which  had  been  shipped  was  removed 
from  the  carrier's  depot,  the  consignees  sold 
fifty  barrels  of  it  and  gave  the  purchaser  an 
order  for  the  amount.  The  order  was  pre- 
sented, and,  as  was  the  usual  course  of  busi- 
ness, surrendered  to  the  company,  and  what 
was  known  as  a  "  flour  check  "  was  given  in 
return,  it  being  the  duty  of  a  clerk  to  take  re- 
ceipts on  the  back  of  the  check  from  time  to 
time  as  the  flour  might  be  removed.  He  de- 
livered twenty-two  barrels  to  the  purchasers, 
and  the  remainder  to  persons  who  had  no 
authority  to  receive  it.  It  was  held  that  the 
carrier  was  liable  for  the  flour  misdelivered. 
Compare  Bush  v.  St.  Louis,  etc.,  R.  Co.,  3  Mo. 
App.  62. 


Mistake.  —  That  the  goods  were  delivered  to 
a  third  party  through  mistake,  or  that  the  car- 
rier offered  the  consignee  goods  of  equal  value, 
will  be  no  defense.  Clement  v.  New  York 
Cent,  etc.,  R.  Co.,  (Supreme  Ct.)  9  N.  Y. 
Supp.  601. 

2.  The  Question  of  Negligence  or  Want  of  Care 

is  immaterial ;  the  carrier's  liability  as  an  in- 
surer extends  to  a  delivery  to  the  proper  party, 
and  its  warranty  as  insurer  is  broken  by  a 
misdelivery.  Richards  v.  London,  etc.,  R. 
Co.,  7  C.  B.  839,  62  E.  C.  L.  S39,  18  L.  J.  C. 
P.  251;  Hall  v.  Boston,  etc.,  R.  Corp.,  14 
Allen  (Mass.)  439,  92  Am.  Dec.  783;  Forbes 
v.  Boston,  etc.,  R.  Co.,  133  Mass.  154,  9  Am. 
&  Eng.  R.  Cas.  76. 

3.  Identification  of  Consignee.  —  Price  v.  Os- 
wego, etc.,  R.  Co.,  50  N.  Y.  213,  10  Am.  Rep. 
475.  3  Am.  Ry.  Rep.  325,  reversing  58  Barb. 
(N.  Y.)  599;  Baltimore,  etc.,  R.  Co.  Pum- 
phrey,  59  Md.  390,  9  Am.  &  Eng.  R.  Cas.  331; 
supra,  this  section,  Delivery  to  Fraudulent 
Purchaser. 

In  Pacific  Express  Co.  v.  Shearer,  160  111. 
215,  the  defendant  express  company  was  held 
liable  for  a  delivery  to  an  impostor  although 
it  had  used  reasonable  care  to  ascertain  his 
identity  and  was  unable  to  discover  that  he 
was  an  impostor.  See  also  Carroll  v.  South- 
ern Express  Co.,  37  S.  Car.  452. 

The  fact  that  a  package  is  imperfectly  ad- 
dressed and  the  plaintiff  refuses  to  produce 
any  evidence  of  title  to  the  property,  or  iden- 
tify himself  as  the  consignee,  justifies  the  car- 
rier in  exercising  caution  in  the  delivery;  and 
in  such  case  it  should  be  left  to  the  jury 
whether  a  refusal  to  deliver  was  qualified 
by  the  defendants,  on  account  of  the  doubt  as  to 
the  identity  of  the  claimant,  and  if  so,  whether 
the  qualification  was  reasonable  and  the  true 
reason  for  not  delivering  the  goods.  McEntee 
v.  New  Jersey  Steamboat  Co.,  45  N.  Y.  34,  6 
Am.  Rep.  28. 

In  Ten  Eyck  v.  Harris,  47  111.  268,  a  person 
professing  to  be  the  consignee  of  a  money 
package  was  identified  by  a  trustworthy  per- 
son as  the  proper  consignee,  to  the  satisfac- 
tion of  the  person  charged  with  the  delivery, 
about  the  time  such  consignee  was  expected 
to  call  for  such  a  package,  and  told  the  person 
delivering  to  write  his  name  in  the  receipt 
book.  It  was  held  that  proof  of  these  facts 
was  sufficient  to  raise  a  presumption  of 
a  proper  delivery  to  the  true  consignee, 
which  the  consignor,  in  an  action  against  the 
carrier,  must  meet  by  a  preponderance  of 
testimony. 
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the  carrier  may  refuse  to  deliver  to  a  consignee  who  is  not  identified,  although 
he  may  oiler  security,  and  no  action  may  be  maintained  by  him  based  upon 
such  a  refusal. ' 

When  Liable  for  Negligenco  Only.  —  The  strict  rules  making  the  carrier  an  insurer 
of  the  sate  delivery  of  goods  intrusted  to  it  have  no  application  where  the 
relation  of  the  parties  is  not  that  of  carrier  and  consignee  or  owner,  or  where 
tin  relation,  though  previously  existing,  had  come  to  an  end  at  the  time  the 
delivery  w  as  made.  In  such  cases  the  carrier  is  liable  only  for  losses  resulting 
from  its  own  negligence.2 

(2)  Where  There  Are  Two  Persons  of  Same  Name.  —  Where  there  are  two 
persons  of  the  same  name  in  one  locality  and  there  is  nothing  in  the  marking  on 
the  shipment  to  indicate  which  of  the  two  is  intended  as  the  consignee,  the 
carrier  is  not  liable  for  a  misdelivery  in  delivering  the  goods  to  one  of  the 
two  when  the  other  was  intended  as  the  consignee.  The  loss  must  fall 
on  the  consignor  because  of  his  negligence  in  not  marking  the  goods  more 
specifically.3 

But  a  Mere  similarity  of  Names  will  not  excuse  the  carrier  for  delivering  to  the 
wrong  party.4 

4.  Place  of  Delivery  —  a.  GENERALLY.  —  In  the  Absence  of  a  Statute  or  Special  Contract 

fixing  the  place  of  delivery  by  the  carrier,  delivery  must  be  made  at  the  carrier's 
depot  at  the  place  of  destination  of  the  goods ;  and  an  offer  by  the  carrier  to 
deliver  at  such  place  is  sufficient,  without  regard  to  where  the  consignee  may 
actually  be.5 


1.  Gulf,  etc.,  R.  Co.  v.  Freeman,  4  Tex.  App. 
Civ.  Cas.,  §  245;  Houston,  etc.,  R.  Co.  v. 
Adams,  49  Tex.  761,  30  Am.  Rep.  116.  Compare 
Thomas  v.  Pacific  Express  Co.,  30  Mo.  App. 
86,  holding  that  a  consignor  of  goods  sent  by 
express,  which  are  not  delivered  at  their  desti- 
nation but  brought  back  to  the  place  of  ship- 
ment, may  demand  their  return  to  him,  and 
cannot  be  denied  them  because  of  a  rule  of 
the  express  company  requiring  the  identifica- 
tion of  consignees. 

2.  Where  Relation  of  Carrier  and  Consignee  Does 
Not  Exist.  —  See  in  this  connection,  infra,  this 
title,  Carrier' s  Liability  as  Warehouseman. 

Thus,  in  the  case  of  Carroll  v.  Southern 
Express  Co.,  37  S.  Car.  452,  it  appeared  that 
H.  was  expecting  a  package  of  money  from 
the  plaintiff  on  the  same  train  on  which  he  ex- 
pected to  take  passage.  Knowing  that  he 
would  not  have  time  to  receipt  for  the  money 
after  the  arrival  of  the  train,  he  gave  the  de- 
fendant company's  agent  a  receipt  in  advance, 
asking  him  to  hand  him  the  money  as  soon  as 
he  received  it.  The  agent,  on  receiving  the 
package,  took  it  to  the  platform  of  the  coach 
on  which  H.  was  standing,  and  throwing  it 
towards  him,  said,  "  Here's  your  money." 
The  platform  was  crowded,  and  H.  claimed 
to  have  never  received  the  money.  It  was 
held  that  the  relation  of  carrier  and  consignee 
had  ceased  with  the  signing  of  the  receipt; 
that  the  agent  was  acting  as  the  agent  of  H. 
and  not  of  the  company  at  the  time  of  such 
delivery,  and  the  company  was,  therefore,  not 
liable  for  the  loss. 

3.  Where  There  Are  Two  Persons  of  Same  Name. 
—  The  rule  of  the  text  is  true  although  the 
party  to  whom  delivery  was  made  was  a  com- 
parative stranger  in  the  town.  Bush  v.  St. 
Louis,  etc.,  R.  Co.,  3  Mo.  App.  62;  Wilson  v. 
Adams  Express  Co.,  43  Mo.  App.  659,  27  Mo. 
App.  360. 


4.  Mere  Similarity  of  Names  No  Defense.  —  In 

Wernwag  v.  Philadelphia,  etc.,  R.  Co.,  117  Pa. 
St.  46,  32  Am.  &  Eng.  R.  Cas.  515,  the  plain- 
tiffs, doing  business  in  Philadelphia,  had  an 
agent  in  Washington  for  the  purpose  of  solicit- 
ing orders,  the  plaintiffs  always  reserving  the 
right  to  reject  any  and  all  such  orders.  The 
agent  sent  in  an  order  from  L.  Behrend,  at 
Washington.  The  plaintiffs,  knowing  no  such 
person,  but  supposing  that  A.  Behrend,  who 
had  often  bought  of  them  before,  was  in- 
tended, delivered  the  goods,  marked  "  A.  Beh- 
rend," to  the  defendant  railroad  company  for 
transportation  from  Philadelphia  to  Washing- 
ton. When  they  arrived,  L.  Behrend  claimed 
them.  A.  Behrend,  although  still  in  Wash- 
ington, was  out  of  business.  After  ascertain- 
ing from  the  plaintiffs'  agent  what  kind  of 
goods  he  had  sold  L.  Behrend,  the  defendant 
company  delivered  the  goods  to  L.  Behrend. 
It  was  held,  upon  the  insolvency  of  L. 
Behrend,  and  his  failure  to  pay  for  the  goods, 
that  the  plaintiffs  were  entitled  to  recover  of  the 
defendant  company  their  value  on  the  ground 
of  a  misdelivery. 

In  Houston,  etc.,  R.  Co.  v.  Adams,  49  Tex. 
748,  30  Am.  Rep.  116,  32  Am.  &  Eng.  R.  Cas. 
508,  note,  it  appeared  that  through  the  mis- 
take of  a  forwarding  agent,  goods  belonging 
to  Russell  Adams  and  marked  "  R.  Adams, 
Brenham,  Tex.,"  were  shipped  to  Bremond, 
Texas,  and,  on  request  in  a  letter  signed  "  R. 
Adams,"  were  forwarded  to  Burton,  and  de- 
livered to  Robert  Adams,  who  showed  no  re- 
ceipt or  bill  of  lading  and  who  receipted  for 
them  as  "  R.  Adams."  In  an  action  by  the 
owner,  it  was  held  that  the  defendant  company 
was  liable  as  for  a  conversion  of  the  goods. 

5.  At  Station  To  Which  Goods  are  Marked.  —  If 
the  goods  are  tendered  elsewhere,  the  con- 
signee need  not  receive  them,  but  may  sue  as 
for  a  total  loss.    Gulf,  etc.,  R.  Co.  v.  Clark,  2 
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And,  in  the  Absence  of  a  Usage  or  Custom  to  the  contrary,  the  station  agent  of  the 
carrier  has  no  authority  to  undertake  to  make  a  delivery  elsewhere ;  and  an 
undertaking  on  his  part  to  make  such  delivery  at  a  different  place  cannot  fix 
any  responsibility  on  the  carrier  for  the  negligence  of  the  agent  in  executing 
his  undertaking.1 

Diverting  Freight.  —  Where  a  railroad  company,  having  transported  perishable 
goods,  consigned  to  a  northern  market,  to  the  junction  of  its  road  with  another 
road  in  the  same  system,  and  finding  that,  because  of  a  strike,  they  could  not 
be  forwarded  over  that  road,  instead  of  sending  them  by  another  available 
route,  without  communicating  with  the  shipper,  as  was  practicable,  diverted 
them  to  a  southern  market,  where  they  were  sold  at  a  sacrifice,  it  was  held 
liable  in  damages.2 

Delivery  Must  Be  at  Reasonably  Safe  and  Convenient  Place.  —  The  carrier  is  bound  to 
make  delivery  of  a  shipment  at  a  place  reasonably  suitable  and  convenient  for 


Tex.  App.  Civ.  Cas.  §  511,  18  Am.  &  Eng.  R. 
Cas.  628.  And  it  seems  that  the  acceptance  of 
a  portion  of  such  goods  would  not  prevent  a 
suit  for  nondelivery  of  the  remainder.  Cox 
v.  Peterson,  30  Ala.  608,  68  Am.  Dec.  145. 

An  attempt  by  the  carrier  to  deliver  at  a 
new  and  unusual  place  will  render  it  liable  for 
all  losses  or  injuries  which  might  have  been 
avoided  by  delivery  at  the  proper  place.  Ben- 
bow  v.  North  Carolina  R.  Co.,  Phil.  L.  (N. 
Car.)  421,  98  Am.  Dec.  76. 

When  goods  marked  to  a  particular  destina- 
tion are  delivered  to  a  carrier,  without  any 
special  directions,  and  the  carrier  accepts 
them,  delivery  must  be  made  at  the  station 
named,  not  at  a  station  some  distance  away, 
with  a  river  intervening  so  that  the  only 
access  between  the  two  is  by  ferry-boat.  The 
fact  that  the  latter  station  is  the  terminus  of  the 
defendant  company's  line  will  be  no  excuse. 
Loomis  v. Wabash,  etc.,  R.  Co.,  17  Mo.App.  340. 

Where  the  carrier  accepts  goods,  agreeing 
to  deliver  them  at  a  private  landing,  and  after- 
wards, without  good  cause,  refuses  to  deliver 
there,  and  makes  delivery  elsewhere,  it  is 
liable  for  all  damages  thereby  caused,  includ- 
ing punitive  damages  for  a  wilful  misdeliv- 
ery.   Strieker  v.  Leathers,  68  Miss.  803. 

A  contract  to  carry  goods  to  N.  cannot  be 
made  to  bind  the  carrier  to  deliver  them  at 
another  station,  either  for  the  reason  that  the 
goods  were  addressed  to  the  consignee  at  such 
other  station  or  because  the  consignee  was  de- 
scribed as  being  at  such  other  station. 
Wheeler  v.  St.  Louis,  etc.,  R.  Co.,  3  Mo.  App. 
358. 

Where  There  Are  Two  Depots  in  Same  Town.  — 

Where  there  are  two  places  in  one  town  for  the 
acceptance  of  freight  on  a  railroad,  one  called 
the  depot  proper,  and  the  other  a  platform  a 
half-mile  distant  from  the  depot,  where  heavy 
and  bulky  articles  are  received  and  deposited, 
the  usage  of  the  place  as  to  which  one  would 
be  the  proper  place  for  the  reception  and  ship- 
ment of  cotton  bales  may  be  shown  by  proof, 
as  also  to  which  place  it  would  be  likely  to  go 
when  addressed  to  the  town  generally,  without 
designating  either  the  platform  or  depot 
proper.    Homesly  7'.  Elias,  66  N.  Car.  330. 

At  Consignee's  Office  or  Place  of  Business.  —  As 
to  whether  the  carrier  is  bound  to  deliver 
at  the  consignee's  office,  a  place  of  business, 
or  merely  at  its  own  depot,  see  infra,  this  sec- 
tion, When  Personal  Delivery  Requisite. 


Goods  Susceptible  to  Injury  —  Depot  Unsafe. — 

A  railway  company  delivered  minerals  at  T. 
station,  but  refused  to  deliver  there  damage- 
able goods  consigned  to  the  applicant,  and  de- 
livered such  goods  at  L.,  one  mile  and  a  half 
from  T.,  which  was  their  general  goods  sta- 
tion for  T.  The  accommodation  at  T.  station 
being  insufficient  to  receive  all  the  T.  goods 
traffic,  and  the  railway  company  having  no 
power  to  enlarge  it,  it  was  held  that  the  appli- 
cant was  not  entitled  to  have  damageable 
goods  delivered  at  that  station.  Thomas  v. 
North  Staffordshire  R.  Co.,  3  Ry.  cS:  C.  T. 
Cas.  1. 

Delivery  at  Place  Not  a  Station  —  Carrier's 
Duty. —  In  Louisville,  etc.,  R.  Co.  v.  Gilmer, 
89  Ala.  534,  42  Am.  &  Eng.  R.  Cas.  450,  a  car 
load  of  bricks  had  been  consigned  to  the  plain- 
tiff, addressed  to  him  at  a  point  on  the  defend- 
ant company's  road  at  which  there  was  no 
station  agent,  no  depot  or  side  track,  and 
where  no  one  was  present  on  behalf  of  the 
consignee  to  receive  the  bricks  when  they  ar- 
rived there.  The  carrier  accordingly  carried 
them  on  to  the  next  station,  only  a  mile  dis- 
tant, where  it  side  tracked  the  car  containing 
the  bricks  and  left  it.  A  few  hours  after- 
ward, some  negroes  who  were  tenants  on  the 
plaintiff's  farm  came  to  the  depot  and  asked 
if  the  plaintiff's  bricks  had  arrived,  and  on  the 
car  being  pointed  out  to  them,  they  unloaded 
it  and  put  the  bricks  on  the  ground.  Two 
days  afterward  the  plaintiff  found  his  bricks, 
but  refused  to  receive  them  unless  tendered  at 
C,  the  original  point  to  which  they  were 
marked.  The  defendant  having  refused  to 
deliver  there,  this  action  was  brought  to  re- 
cover the  value  of  the  bricks  as  upon  a  failure 
to  deliver  according  to  the  contract  of  ship- 
ment. The  trial  court  found  for  the  plaintiff, 
placing  his  damages  at  the  value  of  the  bricks 
at  C.  on  the  day  they  should  have  been  de- 
livered; and  this  judgment  was  affirmed  on 
appeal.  See  also  South,  etc.,  Alabama  R.  Co. 
v.  Wood,  72  Ala.  451,  18  Am.  &  Eng.  R.  Cas. 
634. 

1.  Agent  Has  No  Authority  to  Undertake  De- 
livery Elsewhere.  —  Melbourne  v.  Louisville, 
etc.,  R.  Co.,  88  Ala.  443. 

2.  Carrier   Changing  Destination  of  Goods.  — 

Alabama,  etc.,  R.  Co.  v.  Brichetto,  72  Miss. 
891.  See  also  Louisville,  etc.,  R.  Co.  v.  Odil, 
96  Tenn.  61,  and  infra,  this  title,  Liability  for 
Deviation. 
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the  consignee  to  receive  it,  and  this  whether  the  carrier  is  at  the  time  acting 
a-;  a  carrier  or  as  a  w  arehouseman.1 

Waiver  by  Consignee.-—  But  if  the  consignee  accepts  a  delivery  of  the  shipment 
.it  a  place  or  in  a  manner  different  from  what  the  law  would  require  of  the 
carrier,  he  thereby  waives  his  right  to  demand  delivery  at  a  different  place  or 
in  a  different  manner,  and  cannot  hold  the  carrier  liable  for  losses  occurring 
in  the  course  of  a  removal  from  such  place  of  delivery,  although  they  might 
not  have  occurred  had  a  proper  delivery  been  made.* 

/>.  Right  of  (  )wner  or  Consignee  to  Change  Place  of  Delivery  — 
Change  by  Owner  during  Transit. —  While  the  goods  are  in  course  of  transportation 
the  owner  may  .it  any  time  change  his  directions  to  the  carrier  as  to  the  place 
of  delivery  and  direct  a  delivery  at  an  intermediate  point  without  any  change 
in  the  contract  with  the  carrier.3 

Compensation.  —  But  in  such  a  case  the  carrier  is  entitled  to  demand  the  freight 
charges  for  the  entire  distance,4  and  may,  it  seems,  insist  upon  additional 
compensation  if  the  change  of  directions  entails  extra  trouble  on  its  part.5 

When  Goods  Have  Reached  Destination.  —  But  after  the  goods  have  reached  their 
original  destination  the  undertaking  of  the  carrier,  so  far  as  transportation  is 
concerned,  is  at  an  end,  and  any  obligation  on  its  part  to  deliver  at  a  different 
point  must  arise  out  of  a  new  and  different  contract,  which  must  be  entered 


1.  Delivery  Must  Be  at  Reasonably  Safe  and 
Convenient  Place.  —  Jewell  v.  Grand  Trunk  R. 
Co.,  55  N.  H.  84,  11  Am.  Ry.  Rep.  496. 

Thus,  where  a  hogshead  of  molasses,  in- 
stead of  being  landed  on  a  platform,  the  usual 
place  for  heavy  articles,  was  lost  in  an  attempt 
to  deliver  it  to  the  plaintiff  at  an  unusual  and 
an  unfit  place,  the  company  was  held  respon- 
sible. Benbow  v.  North  Carolina  R.  Co.,  Phil. 
L.  (N.  Car.)  421,  98  Am.  Dec.  76. 

Delivery  must  be  at  the  place  of  business  of 
the  consignee  and  not  at  that  of  another  party. 
Mahon  v.  Blake,  125  Mass.  477. 

2.  Waiver  of  Wrong  Delivery  —  Acceptance.  — 
Jewell  v.  Grand  Trunk  R.  Co.,  55  N.  H.  84,  11 
Am.  Ry.  Rep.  496;  infra,  this  title,  Waiver. 
But  see  Brown,  etc.,  Co.  v.  Pennsylvania  Co., 
63  Minn.  546. 

3.  Owner  May  Direct  a  Change  in  Place  of  De- 
livery. —  London,  etc.,  R.  Co.  -'.  Bartlett,  7  H. 
&  N.  400,  8  Jur.  N.  S.  58,  10  W.  R.  109;  Cork 
Distilleries  Co.  v.  Great  Southern,  etc.,  R.  Co., 
L.  R.  7  H.  L.  Cas.  269,  8  Ir.  R.  C.  L.  334, 
affirming  5  Ir.  R.  C.  L.  177;  Michigan  South- 
ern, etc.,  R.  Co.  v.  Day,  20  111.  375,  71  Am.  Dec. 
278.  See  also  Hartmann  v.  Louisville,  etc.,  R. 
Co.,  39  Mo.  App.  88  (question  for  the  jury  as 
to  whether  change  was  directed  by  owner); 
Strahorn  v.  Union  Stock  Yards,  etc.,  Co.,  43 
111.  424,  92  Am.  Dec.  142. 

Statements  of  Rule. —  In  Scothorn  v.  South 
Staffordshire  R.  Co.,  8  Exch.  341,  Martin,  B., 
said:  "  A  carrier  is  employed  as  bailee  of  a 
person's  goods  for  the  purpose  of  obeying  his 
directions  respecting  them,  and  the  owner  is 
entitled  to  receive  them  back  at  any  period  of 
the  journey  when  they  can  be  got  at.  To  say 
that  a  carrier  is  only  bound  to  deliver  goods  ac- 
cording to  the  owner's  first  directions  is  a 
proposition  wholly  unsupported  either  by  law 
or  common  sense.  I  can  well  understand  the 
case  of  goods  being  placed  in  such  a  position 
that  they  cannot  easily  be  got  at,  though  it 
is  usually  otherwise."  See  also  Michigan 
Southern,  etc.,  R.  Co.  v.  Day,  20  111.  375,  71 
Am.  Dec.  278. 
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When  Goods  have  been  Delayed  at  an  Inter- 
mediate Point.  —  The  rule  of  the  text  is  par- 
ticularly true  where  the  goods,  without  fault 
on  their  owner's  part,  have  been  delayed  at 
an  intermediate  point  and  the  owner  desires 
to  receive  them  there.  Thus,  in  The  Martha, 
35  Fed.  Rep.  313,  the  defendant  steamer  was 
delayed  at  an  intermediate  point  for  some 
months,  undergoing  repairs.  On  learning  of 
the  delay,  the  consignee  of  some  glycerine  on 
board  demanded  a  delivery  of  it  at  the  inter- 
mediate point,  offering  to  pay  the  entire  freight 
and  all  incidental  expenses,  and  to  sign  a  gen- 
eral average  bond.  The  master  refused  to 
deliver  there,  and  on  arrival  at  the  port  of 
destination  the  glycerine  was  found  to  be 
damaged.  The  court  held  that  the  carrier  was 
liable  for  such  damage  and  for  the  delay. 

4.  Must  Pay  Full  Freight  Charges.  —  Clark  v. 
Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick. 
(Mass.)  104,  13  Am.  Dec.  400;  Braithwaite  v. 
Aikin,  1  N.  Dak.  455;  The  Gazelle,  128  U.  S. 
474;  Violett  v.  Stettinius,  5  Cranch  (C.  C.)  559; 
Shipton  v.  Thornton,  9  Ad.  &  El.  314,  36  E.  C. 
L.  150.  Compare  Bennett  v.  Byram,  38  Miss. 
17,  75  Am.  Dec.  90. 

In  Luke  v.  Lyde,  2  Burr.  887,  Lord  Mans- 
field said:  "  If  a  freighted  ship  becomes  acci- 
dentally disabled  on  its  voyage  (without  the 
fault  of  the  master),  the  master  has  his  option 
of  two  things  —  either  to  refit  it  (if  that  can 
be  done  within  convenient  time),  or  to  hire 
another  ship  to  carry  the  goods  to  the  port  of 
delivery.  If  the  merchant  disagrees  to  this  and 
will  not  let  him  do  so,  the  master  will  be  en- 
titled to  the  whole  freight  of  the  full  voyage. 
And  so  it  was  determined  in  the  House  of  Lords 
in  that  case  of  Lutwidge  v.  Gray."  See  also 
Thompson  v.  Small,  1  C.  B.  328,  50  E.  C.  L.  328. 

Must  Make  Proper  Demand.  —  The  carrier  is 
not  liable  for  failing  to  deliver  at  an  interme- 
diate station  where  there  is  no  proof  of  a  suffi- 
cient demand  for  such  delivery.  Worden  v. 
Canadian  Pac.  R.  Co.,  13  Ont.  Rep.  652,  30 
Am.  &  Eng.  R.  Cas.  127. 

5.  See  the  preceding  note. 
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into,  on  its  behalf,  by  an  agent  authorized  thereto.  1 

Presumption  of  Ownership  —  Consignee  Directing  Change.  —  The  consignee  is  presumed 
to  be  the  owner  of  goods  in  transit,  and  the  carrier  is  entitled  to  regard  him  as 
such,  unless  it  has  actual  notice  to  the  contrary,  or  unless  such  notice  is  to  be 
implied  from  the  manner  of  shipment,  as  when  they  are  sent  C.  O.  D.,  a 
delivery  to  the  carrier  being  commonly  a  delivery  to  the  consignee's  agent.2 
The  carrier  is  therefore  entitled  to  deliver  at  a  different  place  and  time  from 
that  stated  in  the  directions  by  the  consignor  when  instructed  to  do  so  by  the 
consignee;  it  has  a  right  to  regard  him  as  the  true  owner  and  to  obey  his 
instructions  with  regard  to  delivery.  And  a  delivery  in  accordance  with  such 
instructions  will  relieve  it  from  liability  for  consequences  flowing  from  a 
change  in  the  place  of  delivery.3 

Notice  that  Consignee  Is  Not  Owner.  — ■  But  if  the  carrier  has  notice,  actual  or  implied, 
that  the  ownership  of  the  goods  is  not  in  the  consignee,  instructions  from  him 
will  constitute  no  defense  to  an  action  for  a  delivery  not  in  accordance  with 
the  original  instructions.4 


1.  After  Goods  Have  Arrived  at  Destination.  — 

Melbourne  v.  Louisville,  etc.,  R.  Co.,  88  Ala. 
443- 

Where  an  agent  ships  money  collected  for 
his  principal  to  the  latter  by  an  express  com- 
pany, which  carries  it  to  its  destination,  but 
cannot  deliver  it  because  the  consignee  cannot 
be  found,  the  agent  cannot  maintain  an  action 
against  the  company  to  recover  such  money. 
The  ownership  was  in  the  principal,  and  deliv- 
ery could  only  be  made  properly  to  him. 
Thompson  v.  Fargo,  49  N.  Y.  188,  10  Am. 
Rep.  342;  Duff  v.  Budd,  3  Brod.  &  B.  177,  7  E. 
C.  L.  399. 

2.  See  Madison,  etc.,  R.  Co.  v.  Whitesel,  11 
Ind.  55;  and  the  titles  Sales;  Stoppage  in 
Transitu. 

3.  Instructions  from  Consignee. —  Sutherland 
v.  Peoria  Second  Nat.  Bank,  78  Ky.  250,  6  Am. 
&  Eng.  R.  Cas.  368  (the  right  is  the  same 
whether  the  goods  have  passed  to  a  connecting 
\im  or  not). 

In  a  leading  case,  the  plaintiff,  who  had  sold 
his  wheat  by  sample,  shipped  it  over  the  de- 
fendant's line  to  be  delivered  to  the  buyer  at 
his  mill.  On  the  arrival  of  the  wheat  at  the 
nearest  station,  about  two  miles  from  the  mill, 
the  defendant  company  kept  it  there,  acting 
under  instructions  from  the  consignee  that 
wheat  arriving  at  that  station  should  be  held 
there  for  him  until  he  sent  a  written  order  for 
it.  The  consignee  afterwards  examined  the 
wheat  and  refused  to  accept  it.  The  plaintiff, 
the  consignor,  brought  this  action  against  the 
carrier  to  recover  for  a  deterioration  in  the 
quality  and  value  of  the  wheat  during  the  time  it 
was  held  at  the  station.  The  court  held  that  the 
defendant  was  protected  from  liability  under 
the  instructions  from  the  consignee.  London, 
etc.,  R.  Co.  v.  Bartlett,  7  H.  &  N.  400.  See 
also  Mitchell  v.  Ede,  11  Ad.  &  El.  888,  39  E.  C. 
L.  260;  Foster  v.  Frampton,  6  B.  &  C.  107,  13 
E.  C.  L.  in. 

Specific  Street  Address  —  Delivery  to  Consignee's 
Agent  at  Carrier's  Office.  —  In  Sweet  v.  Barney. 
23  N.  Y.  335,  a  bank  in  the  interior  of  New 
York  sent,  by  express,  a  package  of  money 
directed  to  "  People's  Bank,  173  Canal  Street, 
New  York."  The  package  was  delivered  to  an 
agent  of  the  People's  Bank  at  the  office  of  the 
express  company,  and  was  stolen  from  such 


agent.  In  an  action  by  the  bank  in  the  inte- 
rior against  the  express  company,  the  ques- 
tional issue  was  whether  the  express  company 
was  authorized  to  deliver  the  package  at  any 
other  place  than  at  173  Canal  Street.  The 
court  held  that  as  there  was  no  notice  to  the  ex- 
press company  that  the  money  was  not  the 
property  of  the  People's  Bank,  to  whom  it  was 
consigned,  nor  any  circumstances  to  affect  the 
presumption  that  it  was  the  property  of  that 
bank,  a  delivery  to  such  bank  or  its  agent 
was  a  discharge  of  the  company,  no  matter 
where  the  delivery  was  made. 

Authority  of  Agent.  —  Certain  dutiable  goods 
were  sent  in  bond  from  a  point  in  Canada  to  a 
point  in  Massachusetts,  directed  to  a  special 
agent  who  was  to  discharge  the  duties 
thereon.  It  was  held  that  his  authority  did 
not  extend  so  far  as  to  authorize  him  to  change 
the  destination  of  the  goods.  And  the  carrier, 
knowing  the  agent's  limited  authority,  was 
held  liable  for  delivering  the  goods  to  a  third 
party  upon  such  agent's  order.  Claflin  v. 
Boston,  etc.,  R.  Co.,  7  Allen  (Mass.)  341. 

4.  Notice  that  Consignee  Is  Not  Owner.  —  In 
Southern  Express  Co.  v.  Dickson,  94  U.  S.  549, 
the  plaintiff's  agent  delivered  to  the  express 
company  at  G.,  North  Carolina,  fifty-two  boxes 
of  tobacco  to  be  shipped  to  Columbia,  South 
Carolina.  They  were  consigned  to  T.  &  R. 
at  Columbia,  and  it  was  T.,  a  member  of  the 
firm,  who  acted  as  plaintiff's  agent  in  deliver- 
ing the  goods  to  the  company  for  shipment. 
At  the  time  of  such  delivery,  he  (T.)  informed 
the  company  that  the  tobacco  was  the  property 
of  the  plaintiff.  A  written  receipt,  in  the  usual 
form,  was  given  by  the  company.  The 
tobacco  never  left  G.,  but  was  sold  by  T.  to 
one  M.,  to  whom  it  was  delivered  at  G.  by  the 
company  upon  T.'s  order.  The  court  held 
that  under  the  circumstances  the  company 
was  charged  with  notice  of  the  ownership  of 
the  goods  and  was  liable  to  the  plaintiff  for 
their  value.  Mr.  Justice  Hunt,  for  the  court, 
said:  "  In  the  case  before  us  the  proof  was 
given,  and  the  jury  found  that  the  goods  did 
not  belong  to  the  consignees,  but  were  the 
property  of  the  shipper,  and  that  this  was 
known  to  the  carrier.  The  question  is,  rather, 
where  it  is  known  that  the  goods  are  the 
property  of  the  shipper  and  have  been  shipped 
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r.  Grain  — Statutes  Requiring  Delivery  at  Particular  Ele- 
V  \  rOR.  -Under  the  Illinois  statutes'  railroad  companies  are  expressly  prohibited 
from  making  delivery  of  grain  in  bulk,  which  they  may  have  received 
for  transportation,  into  any  warehouse  other  than  that  to  which  it  is  consigned, 
except  when  the  owner's  or  consignee's  assent  has  been  obtained.2 

The  Common-law  Rule  requiring  an  actual  delivery  to  the  consignee  was  relaxed 
in  the  case  of  railroad  companies,  owing  to  their  inability,  arising  out  of  their 
methods  of  transportation,  to  make  such  delivery.3  But  the  reason  for  the 
relaxation  ceases  when  the  consignee's  place  of  business,  to  which  the  goods 
are  directed,  adjoins  the  company's  track,  and  the  courts  return  to  the  original 
rule  and  exact  an  actual  delivery  in  such  cases.4 

To  What  Cases  statute  Inapplicable.  —  The  statute  does  not  apply,  however,  to  cases 
where  the  warehouse  or  elevator  to  which  the  grain  is  consigned  is  not  located 
near  the  carrier's  tracks  nor  near  tracks  over  which  it  has  a  right  of  way.5 
Nor  does  it  apply  to  cases  in  which  the  grain  was  not  originally  consigned  to 
a  particular  elevator  at  the  time  of  shipping.  A  mere  demand  by  the  con- 
signee at  the  place  of  destination  that  the  grain  be  delivered  at  a  particular 
warehouse  is  not  enough  to  render  the  company  subject  to  the  penalties  of 
the  statute.6 

d.  Where  Point  of  Destination  Is  Not  on  Carrier's  Line. — 
Where  the  point  of  destination  is  not  on  the  line  of  the  carrier's  road,  and 
there  are  no  connecting  carriers  to  which  the  goods  may  be  delivered  for 
further  transportation,  the  carrier's  duty  is  to  leave  the  goods  at  the  nearest 
point  on  its  line  to  their  destination,  in  charge  of  some  responsible  ware- 
houseman or  stored  in  its  own  warehouse.  After  such  storage  and  notice 
thereof  to  the  consignee,  its  liability  at  most  will  be  that  of  warehouse- 
man only.7 

Evidence  Conflicting  —  Question  for  Jury. —  Where  the  evidence  is  conflicting  as  to 
which  of  two  points  a  shipment  was  directed  to,  one  being  situated  on  the 
carrier's  line  and  the  other  not,  the  question  of  the  proper  place  of  delivery  is 
one  for  the  jury.8 


by  him  for  delivery  to  the  consignees  as  his 
agents  at  a  distant  place,  can  the  carrier  de- 
liver the  goods  to  such  consignees  or  to  their 
order,  at  another  place  or  without  starting 
them  on  their  journey  ?  We  think  the  rule  is, 
that  where  the  consignor  is  known  to  the  car- 
rier to  be  the  owner,  the  carrier  must  be 
understood  to  contract  with  him  only,  for  his 
interest,  upon  such  terms  as  he  dictates  in 
regard  to  the  delivery,  and  that  the  consignees 
are  to  be  regarded  simply  as  agents  selected 
by  him  to  receive  the  goods  at  a  place  indi- 
cated. Where  he  is  an  agent  merely,  the  rule 
is  different." 

1.  Illinois  Statute  —  Grain  in  Bulk.  —  Act  of 
February,  1867,  §  22;  Act  of  1874,  c.  114,  §  82; 
Const,  of  111.  (1870),  art.  xiii.,  §  5. 

The  statute  is  limited  to  cases  where  grain 
is  shipped  in  bulk.  Chicago,  etc.,  R.  Co.  v. 
Stanbro,  87  111.  195,  18  Am.  Ry.  Rep.  180. 
And  it  applies  only  to  shipments  of  grain. 
See  Stetler  v.  Chicago,  etc.,  R.  Co.,  49  Wis. 
609. 

2.  Vincent  v.  Chicago,  etc.,  R.  Co.,  49  111.  33. 
As  to  the  Usage  at  Duluth,  as  to  delivery  of 

wheat  to  a  public  warehouseman,  see  Arthur 
v.  St.  Paul,  etc.,  R.  Co.,  38  Minn.  95. 

3.  See  supra,  this  title,  What  Constitutes 
Delivery. 

4.  Vincent  v.  Chicago,  etc.,  R.  Co.,  49  111. 
33.     See  also  Merchants'  Despatch  Transp. 


Co.  v.  Hallock,  64  111.  284;  Coe  v.  Louisville, 
etc.,  R.  Co.,  3  Fed.  Rep.  775. 

5.  Hoyt  v.  Chicago,  etc.,  R.  Co.,  93  111.  601; 
Stetler  v.  Chicago,  etc.,  R.  Co.,  49  Wis.  609. 

6.  Chicago,  etc.,  R.  Co.  v.  Stanbro,  87  111. 
195,  18  Am.  Ry.  Rep.  180. 

7.  Carrier's  Duty  Where  Point  of  Destination 
Not  on  Its  Line.  —  One  of  two  railway  routes 
by  which  express  could  be  sent  to  R.  termi- 
nated at  D.  The  goods  in  question  were 
shipped  to  "  R.  via  D."  It  was  held  that  the 
word  "via"  did  not  designate  the  terminal 
point,  and  that  the  carrier  was  liable  for  de- 
taining the  goods  at  D.  without  notifying  the 
consignee  at  R.  If  there  was  no  carrier  from 
D.  to  R.,  it  was  the  company's  duty  to  carry 
the  goods  to  the  nearest  point  available  to  R. 
and  to  notify  the  consignee  of  what  had  been 
done.  Denver,  etc.,  R.  Co.  v.  De  Witt,  I  Colo. 
App.  419. 

8.  Question  for  Jury.  —  In  Louisville,  etc.,  R. . 
Co.  v.  Bernheim,  (Ala.  1897)  21  So.  Rep.  405, 
the  goods  were  shipped  by  the  plaintiff, 
directed,  according  to  the  testimony  on  behalf 
of  the  plaintiff,  to  a  party  at  Lakeview,  Ala., 
via  Crestview,  Fla.  There  was  some  question, 
however,  as  to  whether  the  marking  indicated 
that  they  were  to  go  via  Crestview.  The  de- 
fendant company,  having  received  them  from 
a  connecting  line,  carried  them  to  Evergreen, 
Ala.,  a  station  sixty-seven  miles  from  Lake- 
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5.  Time  of  Delivery  —  Reasonable  Time.  —  As  to  the  time  within  which  the 
carrier  is  bound  to  deliver  goods  there  is  no  rule  other  than  that  delivery  must 
be  made  within  a  reasonable  time  after  they  are  received  for  transportation.1 

When  Question  for  Jury.  —  What  is  such  reasonable  time  is  largely  a  question  of 
fact,  being  dependent  upon  the  various  circumstances  surrounding  the  case, 
and  is  a  question  for  the  jury  where  the  facts  admit  of  more  than  one  fair 
conclusion.2 

Circumstances  that  Must  Be  Considered.  —  The  mode  of  conveyance  in  use  by  the 
carrier,  the  distance  the  goods  are  to  be  transported,  the  season  of  the  year, 
the  character  of  the  weather  where  it  may  interfere  with  transportation,  and 
the  ordinary  facilities  for  transportation  are  facts  to  be  considered.3 

Time  of  Day.  —  The  tender  of  goods  by  the  carrier,  in  order  to  operate  as  a 
delivery  and  as  a  discharge  of  its  duty,  must  be  at  a  reasonable  time,  place, 
and  manner;  if  tendered  after  business  hours  or  at  any  other  unreasonable 
time,  the  consignee  is  not  bound  to  receive  them.  What  is  a  reasonable  time 
in  such  case  is  a  question  for  the  jury.4 

Money  Consigned  to  Bank. —  It  has  been  held  that  the  proper  time  for  a  carrier 
to  deliver  specie  consigned  to  a  bank  is  not  limited  to  banking  hours,  in  the 
absence  of  a  special  contract  or  usage  of  the  place  to  that  effect,  but  that  an 
offer  to  deliver  at  any  time  during  the  usual  hours  of  business,  reasonable 
regard  being  had  to  its  safety  and  the  convenience  of  the  consignee,  is 
sufficient.5 

Delivery  on  Sunday  or  Holiday  In  the  absence  of  proof  that  delivery  on  Sunday 

or  a  special  or  general  holiday  is  illegal  or  is  forbidden  by  a  usage  of  the  port, 
a  carrier  has  a  right  to  discharge  a  cargo  on  such  a  day  and  tender  a  delivery 
then.6 


view,  and  which  had  never  been  the  point  to 
which  goods  for  Lakeview  had  been  shipped, 
but  was  the  point  which  the  official  railroad 
guide,  introduced  in  evidence,  indicated  as  the 
point  where  goods  for  Lakeview  were  to  be 
unloaded.  Crestview  had  always  been  that 
point  and  was  only  twenty-six  miles  from 
Lakeview.  The  goods  were  stored  at  Ever- 
green, Ala.,  and  the  consignee  notified;  but  he 
declined  to  receive  them  there,  saying  he 
would  receive  them  only  at  Crestview.  They 
were  soon  afterwards  burned.  In  this  action 
by  the  shipper,  it  was  held  that  it  was  for  the 
jury  to  say  what  was  the  proper  point  at  which 
the  company  should  have  stored  the  goods  and 
that  a  finding  for  the  plaintiff  would  not  be 
disturbed. 

1.  See  infra,  this  title,  Liability  for  Delay; 
Philadelphia,  etc.,  R.  Co.  v.  Lehman,  56  Md. 
209,  6  Am.  &  Eng.  R.  Cas.  194,  40  Am.  Rep.  415. 

2.  See  Geisner  v.  Lake  Shore,  etc.,  R.  Co.,  102 
N.  Y.  563,  55  Am.  Rep,  837,  26  Am.  &  Eng.  R. 
Cas.  287,  reversing  34  Hun  (N.  Y.)  50. 

3.  Circumstances  to  be  Considered  in  Determining 
Question  of  Reasonableness.  —  McGraw  v.  Balti- 
more, etc.,  R.  Co.,  18  W.  Va.  361,  9  Am.  & 
Eng.  R.  Cas.  188,  41  Am.  Rep.  696. 

Whether  goods  shipped  are  delivered  by  the 
carrier  within  a  reasonable  time  is  a  question 
of  fact  for  the  jury,  and  depends  on  the  facts 
of  each  case,  including  the  time  ordinarily  re- 
quired for  carriage  between  the  two  points,  the 
preparations  made  by  the  carrier,  whether 
ample  or  not,  the  effort  at  despatch,  the  infor- 
mation given  to  the  shipper  of  peculiar  rea- 
sons for  speedy  transit  and  delivery,  the  char- 
acter of  the  freight,  and  kindred  circumstances. 
Columbus,  etc.,  R.  Co.  v.  Flournoy,  75  Ga.  745. 


4.  Must  Be  at  Reasonable  Hour  of  Day.  —  Hill 
v.  Humphreys,  5  W.  &  S.  (Pa.)  123,  39  Am. 
Dec.  117. 

In  Eagle  v.  White,  6  Whart.  (Pa.)  505,  37 
Am.  Dec.  434,  the  cars  of  the  defendant  carrier 
reached  the  place  of  delivery  at  about  sundown 
on  Saturday  evening,  and  were  placed  on  a 
side  track.  The  consignee  declined  receiving 
the  goods,  on  the  ground  that  it  was  too  late. 
When  the  carrier's  agents  opened  the  cars  on 
Monday  morning,  it  was  found  that  some  of 
the  goods  had  been  stolen,  and  the  carrier  was 
held  liable  to  the  consignee  for  the  value  of 
the  goods.  The  court  considered  that  the  offer 
of  delivery  was  wanting  in  any  one  of  the 
essential  requirements  of  a  proper  time,  a 
proper  manner,  and  a  proper  place,  and  the 
responsibility  as  carrier  still  continued. 

5.  Delivery  of  Money  to  Bank.  —  Young  v. 
Smith,  3  Dana  (Ky.)  91,  28  Am.  Dec.  57.  See 
Merwin  v.  Butler,  17  Conn.  138;  Pate  v. 
Henry,  5  Stew.  &  P.  (Ala.)  101. 

In  Marshall  v.  American  Express  Co.,  7 
Wis.  1,  73  Am.  Dec.  381,  the  defendant  carrier 
delivered  a  package  of  money  to  the  teller  of 
a  bank  at  half-past  five  in  the  afternoon.  He 
refused  it  on  the  ground  that  the  cashier  had 
gone  home  and  the  vault  was  locked  up.  The 
carrier  put  it  in  his  own  safe,  and  during  the 
night  the  money  was  stolen.  Banking  hours 
ended  at  four  in  the  afternoon.  It  was  shown 
that  the  bank  had  been  accustomed  to  receive 
money  from  the  defendant  carrier  after  bank- 
ing hours.  It  was  held  that  the  defendant  was 
not  liable. 

6.  Delivery  on  Sunday  or  Holiday.  —  Shelton 
v.  Merchants'  Despatch  Transp.  Co.,  59  N.  Y. 
258;  J.  Russell  Mfg.  Co.  v.  New  Haven  Steam- 
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inclemency  of  Weather.  —  But  it  seems  that  the  consignee  is  not  bound  to 
receive  goods  on  a  stormy  day  when  a  removal  of  them  would  result  in 
damage.1 

6.  When  Personal  Delivery  Requisite.  —  Under  the  Common  Law  and  before  the 
introduction  ot  railroads,  common  carriers  were  required  to  make  actual 
delivery  to  the  consignee  personally,  cither  at  his  residence  or  place  of  busi- 
ness, and  a  deliver)'  elsewhere  would  not  operate  to  discharge  the  carrier  from 
liability  unless  a  special  contract  or  usage  to  the  contrary  could  be  shown.2 

Special  Contract  Usage.  —  If  such  a  contract  or  usage  could  be  shown,  a 
delivery  in  accordance  therewith  would  discharge  the  carrier  from  liability, 
unless  its  provisions  were  such  as  to  render  it  unreasonable.3 

Express  Companies.  —  Actual  delivery  at  the  residence  or  place  of  business  of 
the  consignee  is  recpaired  still  of  carriers  who  hold  themselves  out  as  under- 
taking to  make  such  delivery,  as  in  the  case  of  express  companies  and  the 
like.* 

Special  Charges  Made  for  Cartage.  —  And  in  the  case  of  other  carriers,  such  deliv- 
ery must  be  made  where  special  charges  have  been  made  for  cartage  and 
collected.5 


boat  Co.,  50  N.  Y.  121;  Sleade  v.  Payne,  14  La. 
Ann.  457;  Richardson  v.  Goddard,  23  How. 
(U.  S.)  28. 

Some  of  the  cases  hold,  however,  that  a 
consignee  is  not  bound  to  receive  or  to  con- 
tinue unloading  goods  on  a  holiday.  See 
Gates  v.  Ryan,  37  Fed.  Rep.  154  (Labor  Day); 
Scheu  v.  Benedict,  116  N.  Y.  510,  15  Am.  St. 
Rep.  426  (Fourth  of  July). 

1.  On  Stormy  Day.  —  The  Grafton,  1  Blatchf. 
<U.  S.)  173. 

2.  At  Common  Law  Delivery  Must  Be  Fersonal. — 

Evans  v.  Bristol,  etc.,  R.  Co.,  10  W.  R.  559; 
Hyde  v.  Trent  Nav.  Co.,  5  T.  R.  389;  Birkett 
v.  Wilian,  2  B.  &  Aid.  356;  Storr  v.  Crowley, 

1  McClel.  &  Y.  129;  Baldwin  v.  American  Ex- 
press Co.,  23  111.  197,  74  Am.  Dec.  190;  Schroe- 
der  v.  Hudson  River  R.  Co.,  5  Duer  (N.  Y.) 
55;  Gibson  v.  Culver,  17  Wend.  (N.  Y.)  305,  31 
Am.  Dec.  297;  Fisk  v.  Newton,  1  Den.  (N.  Y.) 
45,  43  Am.  Dec.  649;  Eagle  v.  White,  6 
Whart.  (Pa.)  505,  37  Am.  Dec.  434;  Hemphill 
v.  Chenie,  6  W.  &  S.  (Pa.)  62;  Graff  v. 
Bloomer,  9  Pa.  St.  114.  See  also  Bartlett  v. 
Steamboat  Philadelphia,  32  Mo.  256;  Brown 
v.  Mott,  22  Ohio  St.  149;  American  Express 
Co.  v.  Hockett,  30  Ind.  250,  95  Am.  Dec.  691. 

Delivery  to  the  consignee  whose  place  of 
business  is  on  the  upper  floor  of  a  building 
cannot  properly  be  made  by  leaving  the  goods 
on  the  ground  floor  and  notifying  the  con- 
signee thereof.  Haslam  v.  Adams  Express 
Co.,  6  Bosw.  (N.  Y.)  235;  Mierson  v.  Hope, 

2  Sweeny  (N.  Y.)  561. 

3.  Where  There  Is  a  Special  Contract  or  Custom. — 
See  Strong  v.  Natally,  1  B.  &  P.  N.  R.  16; 
Matter  of  Webb,  8  Taunt.  443,  4  E.  C.  L.  159; 
Richardson  v.  Goss,  3  B.  &  P.  119. 

4.  Actual  Personal  Delivery  Required  of  Car- 
riers —  Holding  Themselves  Out  as  Willing  to 
Make  Such  Delivery.  —  Carriers  by  wagon  must 
deliver  to  consignee  at  his  residence  or  place 
of  business,  and  their  liability  continues  until 
such  delivery.  But  the  rule  does  not  apply  to 
carriers  by  water  or  to  railroads.  Bansemer 
v.  Toledo,  etc.,  R.  Co.,  25  Ind.  434,  87  Am. 
Dec.  367. 

Goods  must  be  dealt  with,  as  to  delivery  of 


them,  in  accordance  with  their  nature  and  with 
the  usual  and  known  course  of  business  of  the 
carrier.  Taff  Vale  R.  Co.  v.  Giles,  2  El.  &  Bl. 
822,  88  E.  C.  L.  822;  Wise  v.  Great  Western  R. 
Co.,  1  H.  &  N.  63,  25  L.  J.  Exch.  258.  See 
also  Evershed  v.  London,  etc.,  R.  Co.,  47  L.  J. 
Q.  B.  Div.  284,  2  Q.  B.  Div.  254. 

Where  it  is  the  usual  custom  of  a  carrier  to 
deliver  goods,  or  particular  classes  of  goods, 
at  the  consignee's  residence  or  place  of  busi- 
ness, the  carrier  is  bound  to  make  actual  de- 
livery at  such  place,  and  its  liability  as  a 
common  carrier  continues  until  such  delivery 
takes  place.  Redman's  Law  of  Ry.  Carr.  (2d 
ed.)  105;  Golden  v.  Manning,  2  W.  Bl.  916; 
Bourne  v.  Gatliff,  11  CI.  &  F.  45,  4  Bing.  N. 
Cas.  314,  33  E.  C.  L.  364;  Mitchell  v.  Lanca- 
shire, etc.,  R.  Co.,  L.  R.  10  Q.  B.  256,  44  L.  J. 
Q.  B.  107. 

A  tender  of  the  goods  to  be  delivered  upon 
payment  of  freight  is  a  sufficient  delivery  to 
change  the  liability  of  the  carrier  to  that  of 
warehouseman  afterwards.  Storr  v.  Crowley, 
1  McClel.  &  Y.  129. 

For  further  treatment  see  the  title  Express. 
Companies. 

5.  Where  Special  Charges  have  been  Made  for 
Personal  Delivery. —  Cahn  v.  Michigan  Cent.  R. 
Co.,  71  111.  96. 

Where  a  railroad  company  accepted  goods 
for  transportation  from  B.  to  W.,  and  charged, 
in  addition  to  the  regular  freight  charges  for 
transportation  between  those  points,  a  further 
compensation  for  "  streetage  "  to  the  foot  of 
Sixth  street,  and  failed  to  deliver  the  goods  to 
the  consignee  or  his  agent  at  the  foot  of  Sixth 
street,  the  owner  or  consignee  was  entitled  to 
recover  although  the  terminus  of  the  defend- 
ant's road  was  within  its  depot  at  W.  and 
the  goods  were  offered  for  delivery  there.  In 
such  a  case  personal  notice  to  the  consignee 
of  the  arrival  of  the  goods  is  unnecessary  if 
the  custom  and  course  of  business  between 
the  parties  had  dispensed  with  it.  Baltimore, 
etc.,  R.  Co.  v.  Green,  25  Md.  72.  See  also 
Loomis  v.  Wabash,  etc.,  R.  Co.,  17  Mo.  App. 
340. 

In  New  York  Cent.,  etc.,  R.  Co.  v.  Standard 
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But  Since  the  Introduction  of  Railroads,  the  general  rule  is  that  the  carrier  is  bound 
only  to  carry  the  goods  to  the  station  to  which  they  are  destined,  and  there 
hold  them  in  its  warehouse  ready  for  delivery  when  the  consignee  or  owner 
may  call  for  them.1 

Carriers  by  Water.  —  And  it  has  always  been  the  rule  that  carriers  by  water 
were  bound  only  to  deliver  upon  a  proper  wharf,  and  not  to  the  consignee  in 
person.2 

7.  In  Case  of  Carriers  by  Water  —  Delivery  at  Wharf.  —  It  has  always  been  the 
rule  that  the  undertaking  of  a  carrier  by  water  was  merely  to  carry  from  port 
to  port,  and  that  a  delivery  at  the  wharf,  accompanied  with  due  notice  to  the 
consignee,  constituted  a  delivery.  From  the  nature  of  their  facilities  for  trans- 
portation, actual  delivery  at  the  residence  or  place  of  business  of  the  consignee 
was  i  npracticable,  except  in  isolated  cases,  unless  other  special  modes  of  trans- 
portation were  employed,  and  the  rule  has  therefore  always  been  that  notice  to 
the  consignee  of  the  arrival  of  the  goods  and  a  readiness  to  deliver  upon  appli- 
cation constituted  a  delivery  and  would  discharge  the  carrier  from  its  liability 
as  such.3 

Notice  of  Arrival  of  Goods  —  Storing.  —  But  the  mere  landing  of  the  goods  upon  the 
wharf  to  which  they  are  destined  does  not  constitute  a  delivery  nor  relieve 
the  carrier  of  its  liability  as  such  for  the  care  and  safety  of  the  goods.  There 
is  a  further  duty  on  the  part  of  the  carrier  to  give  the  owner  or  consignee 
notice  of  such  landing,  and  to  store  the  goods  in  a  safe  and  suitable  ware- 
house to  await  the  consignee  or  his  agent,  and  until  after  the  lapse  of  a 
reasonable  time  from  the  giving  of  the  notice  the  carrier  remains  liable  as 


Oil  Co.,  87  N.  Y.  486,  6  Am.  &  Eng.  R.  Cas. 
353,  affirming  20  Hun  (N.  Y.)  39,  the  plaintiff 
•company  had  contracted  to  load,  transport, 
and  unload  oil,  to  deliver  it  at  its  warehouse, 
and  to  pay  all  terminal  expenses;  the  freight  to 
be  paid  on  delivery.  The  contract  contained  a 
clause  by  which  the  owner  assumed  "all  risks 
and  loss  of  its  property  by  fire,  when  in  the 
charge  or  custody  of  "  the  carriers,  "  whether 
said  property  is  being  moved  upon  cars  or 
barges,  or  is  stored  or  awaiting  transportation 
at  any  point."  A  quantity  of  oil,  while  on  board 
of  barges  lying  at  the  dock  of  the  defendant's 
warehouse,  was  destroyed  by  an  accidental 
fire.  In  an  action  to  recover  the  freight 
thereon,  it  was  held  that  the  plaintiff  was  not 
entitled  to  recover,  as  the  freight  was  earned 
only  upon  delivery  at  the  warehouse;  that  the 
risk  assumed  was  only  of  loss  to  the  defend- 
ant's property,  relieving  the  carriers  from 
their  common-law  liability. 

1.  Carriers  by  Railway  Not  Bound  to  Make 
Delivery  to  Consignee  Personally.  —  Witbeck  v. 
Holland,  55  Barb.  (N.  Y.)  443,  38  How.  Pr. 
(N.  Y.)  273,  affirmed  45  N.  Y.  13,  6  Am.  Rep. 
23;  South,  etc.,  Alabama  R.  Co.  v.  Wood,  66 
Ala.  167,  9  Am.  &  Eng.  R.  Cas.  419,  41  Am. 
Rep.  749;  Francis  v.  Dubuque,  etc.,  R.  Co., 
25  Iowa  60,  95  Am.  Dec.  769;  New  Orleans, 
etc.,  R.  Co.  v.  Tyson,  46  Miss.  729,  1  Am.  Ry. 
Rep.  474;  State  v.  Republican  Valley  R.  Co., 
17  Neb.  647,  22  Am.  &  Eng.  R.  Cas.  500,  52 
Am.  Rep.  424;  Chalk  v.  Charlotte,  etc.,  R. 
Co.,  85  N.  Car.  423,  9  Am.  &  Eng.  R.  Cas.  106 
{mere  deposit  on  platform  of  depot  and  notice 
to  consignee  constitute  delivery);  Evershed 
v.  London,  etc.,  R.  Co.,  2  Q.  B.  Div.  254,  26 
W.  R.  102,  46  L.  J.  Q.  B.  Div.  289. 

The  Fact  that  the  Company  Delivers  Goods  to 
a  Carter,  to  be  by  him  carried  to  the  con- 
signee's place  of  business,  only  when  the  con- 


signee's wagons  are  not  at  the  depot  and  he 
has  given  no  special  directions  about  such 
goods,  will  not,  where  the  company  is  in  no 
way  interested  in  the  cartage,  establish  a  cus- 
tom to  deliver  at  the  consignee's  place  of  busi- 
ness. Cahn  v.  Michigan  Cent.  R.  Co.,  71  111.  96. 

2.  See  the  next  subdivision. 

3.  Not  Bound  to  Deliver  at  Consignee's  Resi- 
dence or  Place  of  Business.  —  Zinn  v.  New  Jersey 
Steamboat  Co.,  49  N.  Y.  442,  10  Am.  Rep.  402, 

3  Am.  Ry.  Rep.  340;  Kilroy  v.  Delaware,  etc.. 
Canal  Co.,  121  N.  Y.  22,  affirming  56  N.  Y. 
Super.  Ct.  138;  Union  Steamboat  Co.  v. 
Knapp,  73  111.  506;  Kohn  v.  Packard,  3  La. 
224,  23  Am.  Dec.  453;  Chickering  v.  Fowler, 

4  Pick.  (Mass.)  371;  Cope  v.  Cordova,  1  Rawle 
(Pa.)  203;  Scott  v.  Province,  1  Pittsb.  (  Pa.) 
189;  Farmers',  etc.,  Bank  7>.  Champlain 
Transp.  Co.,  16  Vt.  52,42  Am.  Dec.  491,  23  Vt. 
186,  56  Am.  Rep.  68;  Hyde  v.  Trent  Nav. 
Co.,  5  T.  R.  389.  See  also  Van  Santvoord  v. 
St.  John,  6  Hill  (N.  Y.)  157  (what  is  proper 
delivery  to  connecting  carrier);  Davis  v.  Chau- 
tauqua Lake  Sunday  School  Assembly, 
(Supreme  Ct.)  2  N.  Y.  St.  Rep.  365  (contract 
may  be  made  for  delivery  at  wharf). 

By  the  General  Usages  of  Commercial  or  Mari- 
time Law,  as  settled  by  judicial  decisions, 
"  it  is  well  settled  that  the  carrier  by  water 
shall  carry  from  port  to  port  or  from  wharf 
to  wharf.  He  is  not  bound  to  deliver  at  the 
warehouse  of  the  consignee;  it  is  the  duty  of 
the  consignee  to  receive  the  goods  out  of  the 
ship  or  on  the  wharf.  But  to  constitute  a 
valid  delivery  on  the  wharf,  the  carrier  should 
give  due  and  reasonable  notice  to  the  con- 
signee, so  as  to  afford  him  a  fair  opportunity 
of  providing  suitable  means  to  remove  the 
goods  or  put  them  under  proper  care  and  cus- 
tody." Richardson  v.  Goddard,  23  How.  (U. 
S.)  28. 
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.in  insurer  of  the  safety  of  the  goods.1 

Goods  Must  Be  within  Reach  of  Owner.  —  The  goods  or  other  property  transported 
must,  in  order  to  constitute  a  delivery  by  the  carrier,  be  so  situated  that  the 
consignee  may  come  and  take  them  away  if  he  chooses;  if  the  property  is,  for 
any  reason,  beyond  his  reach,  the  carrier's  liability  as  such  remains,  notwith- 
standing what  else  may  have  been  done,  unless  a  special  usage  can  be  shown.* 

8.  Where  Consignee  Refuses  to  Receive  —  Mere  Delay  in  Delivery.  —  A  failure  by 
the  carrier  to  deliver  goods  within  a  reasonable  time  does  not  constitute  a 


1.  Mere  Landing  on  Wharf  Not  a  Delivery  — 
Notice  Essential. —  Rowland  v.  Miln,  2  Hilt. 
(N.  Y.)  150;  Sleade  v.  Payne,  14  La.  Ann.  457; 
Hemphill  v.  Chenie,  6  W.  &  S.  (Pa.)  62;  War- 
ner v.  Steamship  Illinois,  17  Phila.  (Pa.)  549; 
Galloway  v.  Hughes,  1  Bailey  L.  (S.  Car.) 
553;  Morgan  v.  Dibble,  29  Tex.  107,  94  Am. 
Dec.  264;  Blin  v.  Mayo,  10  Vt.  56,  33  Am. 
Dec.  175.  See  also  Pickering  v.  Weld,  159 
Mass.  522. 

In  Ostrander  v.  Brown,  15  Johns.  (N.  Y.)  39, 
8  Am.  Dec.  211,  the  goods  were  deposited  on 
the  wharf,  but  no  notice  of  their  arrival  was 
sent  to  the  consignee.  The  goods  were  taken 
away,  without  the  direction  of  the  consignee, 
by  a  cartman  usually  if  not  invariably  em- 
ployed by  him  to  transport  his  goods,  and 
from  this  cartman  he  (the  consignee)  received 
most  of  the  goods  deposited  on  the  wharf  by 
the  defendant  in  this  instance.  In  an  action 
to  recover  for  the  goods  not  received  from  the 
cartman,  it  was  held  that  the  consignee  was 
entitled  to  judgment.  Shenk  v.  Philadelphia 
Steam  Propeller  Co.,  60  Pa.  St.  109,  100  Am. 
Dec.  541. 

Where  the  goods  are  delivered  at  a  wharf 
several  weeks  before  the  consignee  has  any 
notice  that  they  are  there,  and  they  have  be- 
come in  a  measure  unsalable  and  their  mar- 
ket value  diminished,  the  liability  of  the 
carrier  continues  up  to  that  time,  and  for  a 
reasonable  time  thereafter,  for  their  removal, 
the  carrier  having  failed  to  use  due  diligence 
in  giving  the  consignee  notice;  but  no  liability 
attaches  for  a  subsequent  depreciation  in 
value.  Zinn  v.  New  Jersey  Steamboat  Co., 
49  N.  Y.  442,  3  Am.  Ry.  Rep.  340,  10  Am.  Rep. 
402.  See  also  Sherman  v.  Hudson  River  R. 
Co.,  64  N.  Y.  254. 

There  must  be  a  landing  on  the  proper 
wharf  and  notice  to  the  consignee  of  the 
arrival  of  the  goods  in  order  to  constitute  a 
good  delivery.  But  this  rule  may  be  varied 
by  contract  or  affected  by  well  established, 
reasonable,  and  generally  known  local  custom 
and  usage  of  such  uniformity,  certainty,  and 
notoriety  as  to  warrant  the  jury  in  finding  that 
it  was  known  to  the  party  sought  to  be  affected 
by  it.  Huston  v.  Peters,  I  Mete.  (Ky.)  558. 
See  also  Gashweiler  v.  Wabash,  etc.,  R.  Co., 
83  Mo.  112,  53  Am.  Rep.  558,  25  Am.  &  Eng. 
R.  Cas.  403. 

In  Stone  v.  Rice,  58  Ala.  95,  it  is  held  that  a 
steamboat  carrier  having  goods  consigned  to 
a  party  at  a  particular  landing,  where  there 
had  been  a  vvarehousekeeper  who  usually 
received  and  cared  for  goods  landed  there, 
cannot  avoid  liability  by  proving  a  delivery  of 
goods  at  the  usual  place  on  the  river  bank, 
without  any  protection  or  guard,  when  the 
landing  had  in  the  meantime  been  broken  up 


by  an  inundation,  and  by  the  washing  away  of 
the  buildings,  and  the  removal  of  the  persons, 
that  constituted  it  a  landing.  See  also  The 
Steamboat  Sultana  v.  Chapman,  5  Wis.  454. 

Fault  of  Consignee.  —  Where  bulk  articles  of 
freight  are  landed  from  a  vessel  in  the  usual 
manner  upon  a  public  wharf,  with  due  notice 
to  the  consignee,  who  pays  the  charges  and 
takes  steps  toward  removing  them,  and  is 
afforded  a  reasonable  opportunity  to  do  so, 
but  unnecessarily  delays  the  operation,  in  con- 
sequence of  which  they  are  injured  by  inclem- 
ent weather,  the  carrier  is  not  responsible  for 
such  injury.  It  is  not  his  duty  to  store  the 
goods  after  the  consignee  has  paid  the  freight 
and  signified  his  intention  to  remove  them 
and  is  apparently  about  to  do  so.  Goodwin  v. 
Baltimore,  etc.,  R.  Co.,  50  N.  Y.  154,  10  Am. 
Rep.  457,  reversing  58  Barb.  (N.  Y.)  195. 

In  another  case,  a  party  living  some  dis- 
tance from  a  navigable  river  ordered  a  port- 
able mill  by  steamboat,  and  it  was  put  off  at  a 
landing  where  there  was  no  warehouse.  It 
appeared  that  it  was  the  custom  of  carriers  by 
water  in  that  section  of  the  country  to  deliver 
property  on  wharves  or  on  the  river  banks. 
Neither  the  purchaser  of  the  mill  nor  any 
agent  of  the  carrier  was  present  when  it  was 
put  off,  and  soon  thereafter  it  was  lost  by  a 
rise  in  the  river.  It  was  held  that  the  mill 
having  been  ordered  with  knowledge  of  the 
custom,  it  was  the  duty  of  the  owner  to  be- 
present  or  to  make  arrangements  to  have  the 
mill  cared  for.  Having  failed  to  do  so,  he 
must  bear  the  loss.  The  Mill  Boy,  4  McCrary 
(U.  S.)  383. 

When  Personal   Notice  Excused.  —  Personal 

notice  to  the  consignee  is  not  necessary  where 
the  bill  of  lading  expressly  provides  that  the 
goods  are  "  to  be  taken  from  alongside  by  the 
consignee  immediately  the  vessel  is  ready  to 
discharge,"  or  else  placed  in  a  designated 
warehouse  at  the  owner's  risk.  In  such  case, 
notice  of  the  time  and  place  of  the  discharge 
of  the  cargo  may  be  properly  given  by  publish- 
ing it  on  the  bulletin  board  at  the  custom 
house  of  the  port  where  it  is  usual  to  post  such 
notices.  Constable  v.  National  Steamship 
Co.,  154  U.  S.  51. 

2.  Consignee  Must  Be  Able  to  Reach  Property. — 
Hungerford  v.  Winnebago  Tug  Boat,  etc., 
Co.,  33  Wis.  303.  In  this  case  it  appeared 
that  the  defendant  carrier  had  agreed  to  trans- 
port a  raft  of  logs  to  a  certain  point,  and  that 
at  the  time  of  the  alleged  delivery  they  were 
tied  up  in  the  river  beyond  the  owner's  reach 
and  in  the  middle  of  a  large  fleet  of  logs.  It 
was  held  that  in  an  action  against  the  carrier 
it  was  error  to  charge  that  the  delivery  was 
good  if  the  logs  were  tied  up  securely  at  the 
place  of  destination,  and  notice  thereof  given 
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conversion,  but  is  a  mere  breach  of  contract,  and  the  consignee  cannot  refuse 
to  accept  the  goods  on  the  ground  of  the  delay  and  recover  their  full  value 
unless  the  delay  destroys  the  value  of  the  goods  entirely  or  causes  what  is 
equivalent  to  a  total  loss.1 

Consignee's  Duty  — Measure  of  Damages.  —  It  is  only  in  extreme  cases  that  the  con- 
signee is  warranted  in  refusing  a  shipment  on  account  of  a  depreciation  in  its 
value  resulting  from  a  mere  delay  in  its  delivery;  upon  notice  of  its  arrival, 
whether  early  or  late,  he  should  receive  the  goods  and  dispose  of  them  for 
such  price  as  they  will  command,  and  the  difference  between  such  price  and 
the  amount  he  would  have  realized  had  the  delivery  been  prompt  is  the 
measure  of  the  damages  he  is  entitled  to  recover.2 

Total  Loss  —  Removal  Unsafe  —  Unreasonable  Conditions.  —  But  where  the  damage  to  the 
goods  amounts  practically  to  a  total  loss,3  or  where  they  are  in  such  a  dam- 
aged state  as  to  render  it  unsafe  to  remove  them,4  or  where  the  carrier  insists 


to  the  owner,  and  it  was  likewise  error  to 
refuse  to  charge  that  as  long  as  the  logs  re- 
mained in  the  middle  of  the  fleet  and  inacces- 
sible to  the  owner  they  were  in  the  carrier's 
possession.  Hungerford  v.  Winnebago  Tug 
Boat,  etc.,  Co.,  33  Wis.  303. 

1.  Consignee  Cannot  Refuse  Merely  Because  of 
Delay.  —  Galveston,  etc.,  R.  Co.  v.  Watson,  1 
Tex.  App.  Civ.  Cas.,  §  813;  Shaw  v.  South 
•Carolina  R.  Co.,  5  Rich.  L.  (S.  Car.)  462,  57 
Am.  Dec.  768.  See  Ostrander  v.  Brown,  15 
Johns.  (N.  Y.)  39,  8  Am.  Dec.  211. 

When  Only  a  Part  of  the  Goods  are  Damaged, 
the  consignee  cannot  refuse  to  receive  the 
portion  which  is  uninjured,  and  hold  the  car- 
rier liable  for  the  value  of  the  entire  shipment. 
Michigan  Southern,  etc.,  R.  Co.  v.  Bivens,  13 
Ind.  263.  Compare,  in  this  connection,  Chi- 
cago, etc.,  R.  Co.  v.  Warren,  16  111.  502,  63 
Am.  Dec.  317,  holding  that  the  consignee  is 
not  bound  to  accept  where  only  a  third  of  the 
goods  are  tendered  and  there  is  no  evidence 
that  they  are  the  original  goods  shipped. 

2.  Consignee's  Duty.  —  New  Orleans,  etc.,  R. 
Co.  v.  Tyson,  46  Miss.  729,  1  Am.  Ry.  Rep. 
474;  Howe  v.  Oswego,  etc.,  R.  Co.,  56 J3arb. 
(N.  Y.)  121;  Nettles  v.  South  Carolina  R.  Co., 
7  Rich.  L.  (S.  Car.)  190,  62  Am.  Dec.  409. 

Where  goods  reach  their  destination  dam- 
aged, but  yet  of  some  value,  it  is  the  duty  of 
the  consignee  to  take  them  up  promptly, 
which  will  not  be  considered  ordinarily  a 
waiver  of  any  claim  for  damages;  but  if  he 
fails  to  take  them  up  within  a  reasonable 
time,  and  sues  for  damage,  the  company  may 
offset  against  the  damage  shown  a  claim  for 
storage.  Galveston,  etc.,  R.  Co.  v.  Van  Win- 
kle, 3  Tex.  App.  Civ.  Cas.,  §  442;  Gulf,  etc., 
R.  Co.  v.  Booton,  4  Tex.  App.  Civ.  Cas.,  §  66. 

A  mere  delay  being  no  conversion,  the  con- 
signee must  receive  the  goods,  although  at 
that  time  he  has  no  use  for  them.  He  cannot 
refuse  to  accept  and  recover  the  full  value  of 
the  goods.  Baumbach  v.  Gulf,  etc.,  R.  Co.,  4 
Tex.  Civ.  App.  650. 

Shortage  in  Goods.  —  The  mere  fact  that  one 
of  a  number  of  boxes  shipped  is  missing  does 
not  justify  the  consignee  in  refusing  to  re- 
ceive. And  if  in  such  case  he  declines  to  pay 
freight  and  storage  charges,  and  the  goods  are 
sold  by  the  carrier  to  pay  same,  he  has  no 
right  of  action.  Gulf,  etc.,  R.  Co.  v.  Booton, 
4  Tex.  App.  Civ.  Cas.,  §  66. 


Consignee's  Remedy  Is  Action  at  Law.  —  The 

fact  that  the  goods  are  damaged  gives  the  con- 
signee no  right  to  refuse  to  receive  them;  his 
remedy  is  an  action  to  recover  for  such 
damage.  Mills  v.  National  Steamship  Co., 
(City  Ct.)  5  N.  Y.  Supp.  258;  Adams  Ex- 
press Co.  v.  McDonough,  6  Ohio  Cir.  Ct.  Rep. 
539- 

3.  Where  Damage  to  Goods  Amounts  to  a  Total 
Loss.  —  Where,  through  the  negligence  of  the 
carrier,  a  machine  transported  by  it  was  so  in- 
jured as  that  the  cost  of  repairing  it  would 
amount  to  its  original  value,  the  consignee 
may  refuse  to  receive  it,  and  may  recover  of 
the  carrier  the  value  of  the  machine  and  the 
amount  paid  for  its  transportation,  with  inter- 
est from  the  time  when  it  should  have  been 
delivered.  Thomas,  etc.,  Mfg.  Co.  Wabash, 
etc.,  R.  Co.,  62  Wis.  642,  51  Am.  Rep.  725. 
But  in  such  a  case  it  is  error  for  the  court  to 
enter  a  judgment  both  for  the  value  of  the 
property  and  for  the  property  itself  after  it  has 
been  repaired  by  the  company,  upon  a  verdict 
merely  for  the  value  of  the  property.  Texas, 
etc.,  R.  Co.  v.  Logan,  3  Tex.  App.  Civ.  Cas., 
§  135. 

When  Consignee  is  Compelled  to  Purchase  Other 
Goods. —  In  Gulf,  etc.,  R.  Co.  v.  Maetze,  2 
Tex.  App.  Civ.  Cas.,  §  630,  18  Am.  &  Eng.  R. 
Cas.  613,  the  consignee  ordered  a  cotton  press, 
which  was  shipped  in  several  parts.  One 
part,  a  sill,  was  not  delivered,  and  the  con- 
signee, being  in  immediate  need  of  it,  after 
waiting  some  weeks  ordered  the  part  from  a 
factory.  Several  weeks  later  the  carrier  ten- 
dered him  the  missing  part.  It  was  held  that 
he  was  not  bound  to  accept  it. 

4.  When  Goods  are  so  Damaged  that  It  Is  Un- 
safe to  Remove  Them. —  In  Breed  v.  Mitchell, 
48  Ga.  533,  oil  was  shipped  in  safe  barrels, 
which  were  so  damaged  by  the  carrier  in  the 
course  of  the  transportation  that  they  could 
not  be  removed  from  the  station  with  safety. 
It  was  held  that  it  was  the  duty  of  the  carrier 
to  repair  the  barrels  if  they  were  capable  of 
repair;  and  that  if  it  failed  to  do  so  it  could 
not  compel  the  consignee  to  accept  them  in 
that  condition ;  that  until  the  freight  is  ready 
for  delivery  in  a  safe  condition  the  carrier's 
duties  are  not  fully  ended  and  the  freight 
charges  are  not  demandable,  and  an  action 
may  be  maintained  against  the  carrier  without 
an  offer  to  pay  the  charges. 
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upon  the  consignee's  first  performing  conditions  which  arc  unreasonable,1  the 
consignee  may  refuse  to  receive  and  may  recover  the  full  value  of  his  goods. 

Refusal  to  Receive  Due  to  Mistake  —  May  Insist  upon  Delivery.  —  Although  the  consignee 
may  have  once  refused  to  accept  the  goods  when  duly  tendered  by  the  carrier, 
it  it  appears  that  his  refusal  was  caused  by  a  mistake  he  may  upon  discovering 
his  mistake  insist  upon  a  delivery,  and  if  no  other  rights  have  intervened  his 
right  to  .1  delivery  will  not  be  affected  by  his  refusal.* 

Carrier's  Duty  when  Consignee  Will  Not  Receive  Goods  —  Lien. —  Upon  the  failure  or 

refusal  of  the  consignee  to  receive  the  goods,  it  is  the  carrier's  duty  to  store 
them  in  its  own  warehouse  or  in  that  of  a  responsible  third  party,  in  which 
event  its  lien  for  storage  attaches  in  addition  to  its  lien  for  transportation 
charges,  the  latter  not  being  affected  by  the  former,3  and  during  such  time  the 
carrier's  liability  is  that  of  a  warehouseman  only. 

Notice  to  Consignor  —  Storing — Enforcement  of  Lien.  —  Notice  should  be  sent  to  the 
consignor  or  owner,  and  the  goods  should  be  held  in  storage  for  a  reasonable 
time  subject  to  further  orders;  if  the  parties  still  refuse  to  act,  the  lien  may 
be  enforced  as  provided  by  law.4 


1.  Where  Carrier  Imposes  Unreasonable  Condi- 
tions.—  Texas,  etc.,  R.  Co.  v.  Martin,  2  Tex. 
App.  Civ.  Cas.,  55  34-I- 

Where  the  carrier  offers  to  deliver  at  an  un- 
reasonable time  or  place,  the  consignee  may 
accept,  of  course,  and  thus  waive  all  right  to 
object.  But  he  may  refuse  to  accept  under 
such  circumstances,  and  his  right  to  insist  on 
a  subsequent  delivery  and  on  the  carrier's 
duty  to  care  for  the  goods  meanwhile  will  not 
be  affected  by  his  refusal.  Eagle  v.  White,  6 
Whart.  (Pa.)  505,  37  Am.  Dec.  434;  Hill  v. 
Humphreys,  5  W.  &  S.  (Pa.)  123,  39  Am.  Dec. 
117. 

2.  May  Demand  Goods  after  Once  Refusing  to 
Receive.  —  Bacharach  v.  Chester  Freight  Line, 
133  Pa.  St.  414,  42  Am.  &  Eng.  R.  Cas.  362; 
Edwards  v.  Cheraw,  etc.,  R.  Co.,  32  S.  Car. 
117,  42  Am.  &  Eng.  R.  Cas.  453,  note. 

3.  May  Store  Subject  to  Lien  for  Charges.  — 
Rankin  v.  Memphis,  etc.,  Packet  Co.,  9  Heisk. 
(Tenn.)  569,  24  Am.  Rep.  339;  infra,  this  title, 
Carrier  s  Lien  for  Charges. 

4.  Duty  to  Store  Safely.  —  "  When  goods  are 
safely  conveyed  to  the  place  of  destination, 
and  the  consignee  is  dead,  absent,  or  refuses 
to  receive,  or  is  not  known,  and  cannot,  after 
due  efforts  are  made,  be  found,  the  carrier  may 
discharge  himself  from  further  responsibility 
by  placing  the  goods  in  store  with  some 
responsible  third  person  in  that  business  at 
the  place  of  delivery,  for  and  on  account  of  the 
owner."  Fisk  v.  Newton,  1  Den.  (N.  Y.)  47, 
43  Am.  Dec.  649. 

As  Supporting  the  Rule  of  the  Text,  see :  Eng- 
land. —  Crouch  v.  Great  Western  R.  Co.,  2  H. 
&  N.  491,  3  Jur.  N.  S.  796;  Great  Western  R. 
Co.  v.  Crouch,  3  H.  &  N.  183,  4  Jur.  N.  S.  457; 
Great  Northern  R.  Co.  v.  Swaffield,  L.  R.  9 
Exch.  132,  43  L.  J.  Exch.  89. 

Georgia.  —  American  Sugar  Refining  Co.  v. 
McGhee,  96  Ga.  27. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Cobb,  64 
111.  128;  Gulliver  v.  Adams  Express  Co.,  38  111. 
502;  Bartholomew  v.  St.  Louis,  etc.,  R.  Co., 
53  111.  227,  5  Am.  Rep.  45. 

Kentucky.  —  Cassilay  v.  Young,  4  B.  Mon. 
(Ky.)  265,  39  Am.  Dec.  505;  Young  v.  Smith, 
3  Dana  (Ky.)  91,  28  Am.  Dec.  57. 


Missouri.  —  Steamboat  Keystone  <>.  Moies, 
28  Mo.  243,  75  Am.  Dec.  123;  Lesinsky  v. 
Great  Western  Dispatch,  13  Mo.  App.  575. 

New  York.  —  Williams  v.  Holland,  22  How. 
Pr.  (N.  Y.  C.  PI.)  137;  Rowland  v.  Miln,  2- 
Hilt.  (N.  Y.)  150;  Cook  v.  Erie  R.  Co.,  58 
Barb.  (N.  Y.)  312;  McAndrew  v.  Whitlock,  52 
N.  Y.  40,  11  Am.  Rep.  657. 

Wisconsin.  —  Wood  v.  Crocker,  18  Wis.  345,. 
86  Am.  Dec.  773. 

The  carrier,  in  order  to  relieve  himself  from 
liability,  must  deliver  the  goods  at  the  place 
designated,  in  good  condition.  He  is  not  jus- 
tified in  abandoning  the  goods  or  negligently 
exposing  them  to  injury,  even  if  the  con- 
signee neglects  to  accept  or  to  receive  them 
after  notice  of  their  arrival.  Scheu  v.  Bene- 
dict, 116  N.  Y.  510,  15  Am.  St.  Rep.  426. 

There  is  no  liability  on  the  part  of  the  carrier 
to  the  consignor  where  the  consignee  refuses 
to  receive  because  the  goods  are  not  such  as 
he  ordered,  and  it  appears  that  the  carrier  was- 
in  no  way  at  fault  and  that  notice  was  given 
to  the  consignor  of  the  refusal  by  the  con- 
signee. Adams  Express  Co.  v.  McConnell,  27 
Kan.  238,  9  Am.  &  Eng.  R.  Cas.  240. 

In  Cases  of  Necessity  the  carrier  may  sell  the 
goods  for  the  owner's  account  and  will  be  dis- 
charged from  further  liability  upon  accounting 
for  the  proceeds.  Cassilay  v.  Young,  4  B. 
Mon.  (Ky.)  265,  39  Am.  Dec.  505 

Liable  as  "  Compulsory  Bailee." —  In  The  Bobo- 
link, 6  Sawy.  (U.  S.)  146,  certain  wool  arrived 
at  its  destination  damaged  and  in  a  perishing 
condition,  from  causes  for  which  the  carrier 
was  not  responsible.  The  consignees  declined 
to  receive  it,  and  it  was  subsequently  sold  by 
the  carrier  to  prevent  its  perishing  on  his 
hands.  It  was  held  that  the  carrier's  duty 
and  liability  terminated  on  the  discharge  of 
the  wool  and  on  reasonable  notice  and  opportu- 
nity given  to  the  consignees  to  take  it  away. 
He  thenceforth  became  a  compulsory  bailee  of 
the  goods,  bound  only  to  such  reasonable  care 
as  a  prudent  and  honest  man  would  take  of 
property  of  which  he  has  become  the  involun- 
tary custodian. 

Goods  Delivered  in  Cars  of  Connecting  Line.  —  I  n 
Missouri  Pac.  R.  Co.  v.  Chicago,  etc.,  R  Co.. 
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And  if  the  Goods  Are  Perishable  and  must  inevitably  be  lost  unless  disposed  of 
immediately,  the  carrier  may  sell  them,  after  reasonable  notice  of  the  time  and 
place  of  sale,  and  hold  the  proceeds  remaining,  after  payment  of  charges,  sub- 
ject to  the  orders  of  the  consignor.1 

9.  Goods  Sent  C.  0.  D. — There  is  no  duty  or  obligation  arising  out  of  the  nature 
of  a  carrier's  business  devolving  upon  a  carrier  to  require  payment  of  the  price 
of  goods  transported  by  it  as  a  condition  precedent  to  their  delivery.  Such 
an  obligation  arises,  if  at  all,  only  by  special  contract,  express  or  implied.3 

But  the  Contract  May  be  Implied  where  the  carrier  accepts  the  goods  for  transporta- 
tion with  instructions  not  to  deliver  them  until  they  are  paid  for,  or  where  they 
are  so  clearly  marked  as  to  indicate  that  payment  is  to  be  a  condition  of 
delivery,  if  making  such  collections  has  been  a  custom  in  the  carrier's  business. 
In  such  a  case  a  delivery  in  violation  of  the  condition  is  unauthorized  and  is 
tantamount  to  a  misdelivery.3 


25  Fed.  Rep.  317,  23  Am.  &  Eng.  R.  Cas.  718, 
which  was  an  action  by  one  company  for  the 
loss  of  cars  by  another,  it  appeared  that  the 
cars  were  delivered  to  the  defendant  company 
loaded  with  goods,  and  when  the  goods  were 
tendered  in  the  cars  to  the  consignee  he  re- 
fused to  receive,  and  while  waiting  on  him  the 
cars  were  destroyed  by  an  accidental  fire.  It 
was  held  that  the  defendant's  liability  as  to 
such  cars  was  that  of  a  warehouseman  only, 
and  it  could  not  be  held  liable,  no  negligence 
being  shown. 

Delivery  of  a  Portion  of  Shipment  —  Remainder 
Returned. —  In  Feiber  v.  Manhattan  Dist.  Tel. 
Co.,  15  Daly  (N.  Y.)  62,  21  Abb.  N.  Cas.  (N.  Y.) 
11,  22  Abb.  N.  Cas.  (N.  Y.)  121,  the  plaintiff 
sent  a  lot  of  goods  by  the  defendant  company, 
instructing  it  to  bring  them  back  if  not  paid 
for.  The  defendant  company  tendered  the 
goods  to  the  consignee,  but  he  declined  to 
accept  more  than  a  part  of  them,  and  gave 
his  check  for  the  price  of  the  part  he  received. 
The  defendant  returned  those  not  accepted  to 
the  plaintiff,  together  with  the  check.  It  was 
held  that  the  sender  could  not  refuse  to  receive 
them  and  sue  the  defendant  company  for  their 
value,  and  it  not  appearing  that  the  check  was 
for  less  than  the  value  of  those  received  by  the 
consignee,  nothing  could  be  recovered  of  the 
defendant. 

1.  See  infra,  this  title,  Enforcement  of  Lien. 

2.  Not  Ordinarily  Bound  to  Collect  Price  before 
Delivery.  —  Cox  v.  Columbus,  etc.,  R.  Co.,  91 
Ala.  392,  49  Am.  &  Eng.  R.  Cas.  112;  Union 
R.,  etc.,  Co.  v.  Riegel,  73  Pa.  St.  72. 

Where  it  appears  that  a  common  carrier 
never  undertook  in  any  case  to  collect  the 
price  of  what  are  called  C.  O.  D.  goods,  it  is  not 
liable  where  it  receives  goods  so  marked,  and 
which  are  safely  carried  and  delivered  to  the 
consignee,  without  collecting  the  price,  where 
it  further  appears  that  no  bill  of  the  price  was 
delivered  to  the  company  and  that  the  receipt 
given  by  it  did  not  show  any  undertaking  to 
make  such  collection.  Chicago,  etc.,  R.  Co. 
v.  Merrill,  48  111.  425. 

Authority  of  Depot  Agent  to  Contract.  —  It 
seems  that  5.  local  agent  of  a  railroad  company 
has  no  implied  authority,  either  in  anticipation 
of  the  arrival  of  the  goods  or  after  they  have 
been  carried  to  their  destination,  to  make  an 
agreement,  for  his  company,  to  deliver  them 
only  upon  payment  of  the  price;  and  any  such 


agreement  made  by  a  shipper  with  such  locai 
agent  will  constitute  the  latter  the  shipper's 
agent  for  collection  and  remittance,  and  his 
failure  to  collect  or  to  remit  will  not  be  charge- 
able to  the  railroad  company.  Cox  v.  Colum- 
bus, etc.,  R.  Co.,  91  Ala.  392,  49  Am.  &  Eng 
R.  Cas.  113. 

The  rule  is  different  in  the  case  of  express 
companies,  since  it  is  a  regular  custom  with 
them  to  accept  goods  sent  C.  O.  D.,  and  they 
are  bound  by  a  receipt  given  by  their  agent 
showing  an  acceptance  of  goods  so  marked. 
American  Express  Co.  v.  Lesem,  39  111.  312. 
See  the  title  Express  Companies. 

3.  Contract  to  Collect  Implied.  —  Cox  v. 
Columbus,  etc.,  R.  Co.,  91  Ala.  392,  49  Am. 
&  Eng.  R.  Cas.  112;  American  Express  Co.  v. 
Lesem,  39  111.  312;  Lane  v.  Chad  wick,  146 
Mass.  68  (consignee  cannot  replevy);  Hutch- 
ings  v.  Ladd,  16  Mich.  493;  Jellett  v.  St.  Paul, 
etc.,  R.  Co.,  30  Minn.  265,  16  Am.  &  Eng.  R. 
Cas.  246;  Murray  v.  Warner,  55  N.  H.  546,  20 
Am.  Rep.  227.  See  also  Old  Colony  R.  Co.  v. 
Wilder,  137  Mass.  536,  21  Am.  &  Eng.  R.  Cas. 
41  (C.  O.  D.  as  to  charges). 

Where  a  carrier  accepts  a  consignment  of 
goods  with  the  undertaking  to  collect  on  de- 
livery, it  becomes  the  agent  of  the  consignor 
for  such  a  purpose  and  is  bound  to  an  exact 
compliance  with  his  undertaking.  Meyer  v. 
Lemcke,  31  Ind.  208.  But  he  may  discharge 
any  liability  for  a  misdelivery  by  returning  the 
goods.    Tooker  v.  Gormer,  2  Hilt.  (N.  Y.)  71. 

The  contract  by  which  the  company  under- 
takes to  collect  on  delivery  may  be  verbal  and 
need  not  be  incorporated  in  the  receipt  or  bill 
of  lading,  though  in  such  a  case  the  proof  of 
the  undertaking  must  be  clear  and  explicit. 
Union  R.,  etc.,  Co.  v.  Riegel,  73  Pa.  St.  72. 

If  the  carrier  permits  goods  shipped  C.  O.  D. 
to  pass  into  the  possession  of  the  consignee 
without  collecting  the  purchase  money,  it  must 
bear  the  loss  and  cannot  recover  the  goods 
from  a  subsequent  bona  fide  purchaser  for 
value  and  without  notice.  Norfolk  Southern 
R.  Co.  v.  Barnes,  104  N.  Car.  25,  40  Am.  & 
Eng.  R.  Cas.  121. 

In  Case  of  Connecting  Carriers.  —  Where  goods 
are  sent  over  several  connecting  lines,  the 
obligation  imposed  by  the  acceptance  of  goods 
marked  C.  O.  D.  as  to  the  collection  of  the 
price  rests,  in  the  nature  of  things,  on  the  last 
carrier,  and  other  carriers  cannot  be  made 
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illustrations.  —  The  letters  "  C.  O.  D."  are  of  such  common  use  that  they 

would  seem  to  be  sufficient  to  indicate  to  a  carrier  accepting  goods  so 
marked  that  the  amount  stated  is  to  be  collected  as  a  condition  precedent  to 
delivery,1  and  in  some  cases  the  courts  have  taken  judicial  notice  of  their 
meaning,'  though  in  other  cases  they  have  refused  to  do  so.3  An  in- 
dorsement on  the  bill  of  "Please  collect  the  bill"  is  a  mere  request  with 
which  the  carrier  may  or  may  not  comply,  as  it  chooses,  and  does  not  of  itself 
create  any  undertaking  on  the  carrier's  part  not  to  deliver  the  goods  unless 
the  price  is  first  paid.4 

Liability  between  Arrival  and  Removal  of  Goods.  —  When  goods  are  sent  C.  O.  D.,  the 
carrier's  liability  is  that  of  a  warehouseman  only  during  the  time  between  the 
arrival  of  the  goods  and  the  consignee's  removal  of  them  after  payment  of 
the  charges.5 

Upon  a  Refusal  by  the  Consignee  to  Receive  the  Goods,  the  carrier  may  warehouse  them, 
subject  to  the  consignor's  order,  or  may  become  discharged  from  all  liability 
by  a  delivery  to  the  true  owner.0 

Right  of  inspection.  —  It  has  been  held  that  the  consignee  is  entitled  to  inspect 
goods  sent  C.  O.  D.  before  accepting  them,  and  the  carrier  may  allow  him 
reasonable  opportunity  for  so  doing  without  incurring  any  liability  therefor.7 


responsible  for  its  default.  Rennie  v.  Northern 
R.  Co.,  27  U.  C.  C.  P.  153.  Seethe  title  Con- 
necting Carriers. 

1.  Meaning  of  C.  0.  D.  a  Matter  of  Common 
Knowledge.  —  It  is  now  generally  understood, 
both  in  business  and  transportation  circles, 
that  the  letters  "  C.  O.  D."  marked  on  a  pack- 
age to  be  carried,  are  the  initials  of  the  words 
'"  collect  on  delivery,"  and  mean  that  the  car- 
rier is  to  collect  of  the  consignee,  on  delivery, 
the  amount  due  from  him  and  marked  on  the 
package,  and  to  return  such  amount  to  the 
consignor.  "  This  is  the  experience  of  the 
whole  business  community  employing  such 
an  agency."  But  these  letters  have  nothing 
to  do  with  the  transportation  charges  upon  a 
package.  American  Express  Co.  v.  Lesem,  39 
111.  312;  American  Merchants'  Union  Express 
Co.  v.  Schier,  55  111.  140.  But  see  American 
Merchants'  Union  Express  Co.  v.  Wolf,  79 
111.  430. 

In  an  action  against  the  carrier  for  a  failure 
to  collect  the  price  before  delivering  the  goods 
to  the  consignee,  the  plaintiff  is  not  bound  to 
prove  a  compliance  with  other  conditions  of 
the  bill  of  lading.  See  McNichol  v.  Pacific 
Express  Co.,  12  Mo.  App.  401. 

See  the  title  Express  Companies. 

2.  Judicial  Notice  of  Meaning  of  C  0.  D.  —  U.  S. 
Express  Co.  v.  Keefer,  59  Ind.  263;  State  v. 
Intoxicating  Liquors,  73  Me.  278. 

3.  Contra.  —  McNichol  v.  Pacific  Express 
Co.,  12  Mo.  App.  401.  See  also  American 
Merchants'  Union  Express  Co.  v.  Wolf,  79  111. 
430;  American  Express  Co.  v.  Lesem,  39  111. 
312. 

In  Collender  v.  Dinsmore,  55  N.  Y.  205,  14 
Am.  Rep.  224,  the  court,  by  Allen,  J.,  said: 
"  The  letters  '  C.  O.  D.,'  followed  by  an 
amount  in  dollars,  have  come  to  be  very  well 
understood  in  the  community  and  by  the  pub- 
lic, but  perhaps  could  not,  without  the  aid  of 
extrinsic  evidence,  be  read  and  interpreted  by 
the  courts;  that  is,  their  meaning  may  not  be 
considered  as  judicially  settled  or  so  well  un- 
derstood that  judicial  notice  can  be  taken  of 
the  purpose  for  which  those  letters  are  used." 


4.  "  Please  Collect  Charges  "  —  Not  Equivalent 

to  C.  0.  D.  —  Tooker  v.  Gormer,  2  Hilt.  (N.  Y.) 
71.  See  also  Wells  v.  American  Express  Co., 
44  Wis.  342. 

Proposal  to  Carry  C.  0.  D.  —  What  Amounts  to 
Refusal.  —  In  Smith  v.  Southern  Express  Co., 
104  Ala.  387,  61  Am.  &  Eng.  R.  Cas.  168,  the 
shipper  sent  a  package  unmarked,  containing 
a  diamond,  to  the  defendant  carrier's  office,  by 
a  servant  with  this  instruction  written  on  a 
slip  of  paper:  "  Miss  A.  M.,  Little  Rock, 
Ark.,  C.  O.  D."  The  servant  delivered  the 
package  to  the  company's  agent  and  received 
in  return  a  receipt  not  for  a  C.  O.  D.  package, 
but  this  receipt  was  never  delivered  to  plain- 
tiff. It  was  held  that  the  plaintiff  was  charge- 
able with  notice  of  the  contents  of  the  receipt 
and  that  the  defendant  company  was  therefore 
not  liable  for  failing  to  collect  on  delivery. 
The  memorandum  sent  by  the  shipper  was  a 
mere  proposal,  and  the  receipt  amounted  to  a 
refusal  on  the  part  of  the  carrier  to  ship 
C.  O.  D. 

5.  Carrier's  Liability  while  Goods  are  Awaiting 
Payment.  —  Weed  v.  Barney,  45  N.  Y.  344,  6 
Am.  Rep.  96;  Gibson  v.  American  Merchants' 
Union  Express  Co.,  1  Hun  (N.  Y.)  387;  Mar- 
shall v.  American  Express  Co.,  7  Wis.  1,  73 
Am.  Dec.  381;  Storr  v.  Crowley,  1  McClel.  & 
Y.  129.  See  infra,  this  title,  Carrier' s  Liability 
as  Warehouseman  ;  Schouler  on  Bail.  &  Carr. 
(2d  ed.),  §  507.  See  also  Pacific  Express  Co. 
v.  Wallace,  60  Ark.  100,  61  Am.  &  Eng.  R. 
Cas.  170,  where  the  carrier  had  expressly  stipu- 
lated for  such  liability. 

6.  American  Express  Co.  v.  Greenhalgh,  So 
111.  68.  As  to  whether  the  consignor  must  be 
notified  of  the  consignor's  refusal  to  accept, 
see  infra,  this  title,  Carrier' s  Liability  as  Ware- 
houseman— ATotice  to  Consignor . 

1.  Consignee's  Right  to  Inspect  Goods.  —  A  ten- 
der of  goods  by  the  carrier  does  not  mean  an 
offer  of  the  packages  containing  them,  but  an 
offer  of  those  packages  under  such  circum- 
stances that  the  person  who  is  to  pay  for  the 
goods  shall  have  an  opportunity  afforded  him, 
before  being  called  upon  to  part  with  his 
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Responsibility  for  Return  of  Price.  —  When  a  carrier  undertakes  to  carry  goods 
C.  O.  D.,  it  becomes  bound  to  collect  the  amount  due  and  to  return  it  to  the 
consignor;  its  responsibility  for  the  safe  return  of  such  money  is  that  of  a 
common  carrier  from  the  time  it  is  received,  whether  any  special  compensation 
for  its  transportation  is  paid  or  not.1 

What  Carrier  May  Accept  in  Payment.  —  In    Collecting    the     amount    due,  the 

carrier  is  ordinarily  responsible  if  it  accepts  any  thing  in  payment  other  than 
legal  tender  money  ;  but  the  general  rule  prevails  in  such  cases  that  payment 
by  note  or  check  may  constitute  a  valid  payment  if  accepted  as  such  by  the 
consignor.2 

Fraud  on  Consignee.  —  The  shipping  of  goods  C.  O.  D.  cannot  be  made  use  of 
for  purposes  of  fraud;  and  where  it  appears  that  the  sending  of  any  goods 
marked  at  a  particular  price  is  a  clear  fraud  upon  the  consignee,  the  carrier 
may  return  the  money  paid  by  the  consignee,  without  incurring  any  liability 
to  the  consignor  therefor.  And  it  seems  that  if  the  fraud  is  clear  and  is  dis- 
covered before  the  money  has  left  the  carrier's  hand,  it  is  the  carrier's  duty  to 
return  the  money  to  the  consignee.3 

Reasonable  Time  to  Consignee  to  Call  and  Pay  for  Goods.  —  The  carrier  must  allow  the 
consignee  a  reasonable  time  in  which  to  call  for  the  goods  and  pay  the  amount 


money,  of  seeing  that  the  goods  offered  are 
those  for  which  he  bargained.  Accordingly 
where  a  package  of  goods  is  forwarded  by  a 
carrier  to  be  paid  for  on  delivery,  the  con- 
signee is  entitled  to  a  reasonable  opportunity 
to  inspect  them  before  he  accepts  them;  and 
the  carrier  may  afford  him  reasonable  facilities 
for  doing  so  without  making  himself  charge- 
able for  the  price,  even  if  he  put  them  into  the 
hands  of  the  consignee  for  that  purpose,  and 
receive  from  him  the  price  as  personal  security 
to  the  carrier  that  the  goods  shall  be  returned, 
if  not  accepted,  after  a  reasonable  opportunity 
to  examine  them.  Lyons  v.  Hill,  46  N.  H.  49, 
88  Am.  Dec.  189.  See  also  Wilson  v.  Elliott, 
57  N.  H.  316;  Avery  v.  Stewart,  2  Conn.  74,  7 
Am.  Dec.  240;  Herrick  v.  Gallagher,  60  Barb. 
{N.  Y.)  566;  Isherwood  v.  Whitmore,  11  M.  & 
W.  347.  Compare  Wiltse  v.  Barnes,  46  Iowa 
210. 

The  consignee  is  bound  to  examine  goods 
when  delivered  to  him  at  the  proper  time  and 
place,  and  if  he  makes  no  objection  then  he 
cannot  be  heard  to  complain  afterwards. 
Stewart  v.  North  British  R.  Co.,  5  Sc.  Sess. 
Cas.  (4th  ser.)  426,  3  Ry.  &  C.  T.  Cas.  xi. 

The  fact  that  the  carrier  permits  the  con- 
signee to  inspect  the  goods  does  not  amount 
to  a  delivery  and  thus  render  the  carrier  liable 
to  the  shipper  for  the  amount  directed  to  be 
collected  on  delivery.  Aaron  v.  Adams  Ex- 
press Co.,  27  Ohio  L.  J.  183. 

1.  Return  of  Money  to  Consignor.  —  Harrington 
v.  McShane,  2  Watts  (Pa.)  443,  27  Am.  Dec. 
321 ;  Taylor  v.  Wells,  3  Watts  (Pa.)  65;  Emery 
■v.  Hersey,  4  Me.  407,  16  Am.  Dec.  268;  Zol- 
linger v.  Steamer  Emma,  3  Cent.  L.  J.  285. 

Master  of  Vessel. —  In  Kemp  v.  Coughtry,  n 
Johns.  (N.  Y.)  107,  the  master  of  a  vessel  em- 
ployed in  the  transportation  of  goods  between 
New  York  and  Albany  received  on  board  a 
quantity  of  flour  to  be  carried  to  New  York 
and  there  sold  in  the  usual  course  of  such 
business.  The  flour  was  sold  by  the  master 
at  New  York  for  cash,  and  while  the  vessel 
was  lying  at  the  dock,  the  cabin  was  broken 
open  and  the  money  stolen  out  of  the  master's 
5  C.  of  L. — 15 


trunk  while  he  and  the  crew  were  absent.  It 
was  held  that  the  owners  of  the  vessel  were 
answerable  for  the  money  to  the  shippers 
although  no  special  compensation,  beyond  the 
freight,  was  allowed  for  a  sale  of  the  goods 
and  the  return  of  the  money,  such  being  the 
duty  of  the  master  in  the  usual  course  of  the 
employment  where  no  special  instructions 
otherwise  were  given. 

When  the  Carrier  Collects  Only  Part  of  the 
Amount  due,  but  remits  all  that  is  collected, 
the  consignor  has  no  right  to  apply  such  pay- 
ment to  other  indebtedness  due  him  from  the 
consignee,  but  must  credit  it  to  the  particular 
shipment  in  which  it  was  collected  so  as  to  re- 
lieve the  company.  American  Express  Co.  v. 
Lesem,  39  111.  312. 

2.  Carrier's  Acceptance  of  Note  or  Check  in 
Payment.  —  See  generally  the  title  Payment. 

A  carrier  delivered  goods  sent  C.  O.  D.  to 
the  consignee,  and  accepted  as  payment  of  the 
price  the  consignee's  check,  which  was  de- 
livered to  the  consignor  and  transmitted  by 
him  for  collection,  but  was  returned  protested. 
In  an  action  against  the  carrier  it  was  held 
that  the  unconditional  acceptance  of  the  check 
by  the  consignor  was  a  waiver  of  a  collection 
in  money,  and  a  ratification  of  the  carrier's  act 
in  receiving  it,  and  that  he  could  not  recover; 
and  it  was  immaterial  whether  or  not  the  con- 
signee had  money  in  the  bank  at  the  time  of 
accepting  the  check  which  was  subsequently 
withdrawn.  Rathbun  v.  Citizens'  Steamboat 
Co.,  76  N.  Y.  376,  32  Am.  Rep.  321,  57  How. 
Pr.  (N.  Y.)  191.  Compare  Walker  v.  Walker,  5 
Heisk.  (Tenn.)  425. 

Authority  of  Shipper's  Agent  to  Waive  C.  0.  D. 
— Where  a  principal  ships  goods  C.  O.  D.,  and 
the  carrier,  upon  the  written  direction  of  the 
shipper's  agent,  delivers  without  collecting,  it 
is  a  question  for  the  jury  whether  the  mark 
C.  O.  D.  was  notice  of  want  of  authority  in  the 
agent  to  direct  a  different  delivery.  Daylight 
Burner  Co.  v.  Odlin,  51  N.  H.  56,  12  Am. 
Rep.  45. 

3.  Herrick  v.  Gallagher,  60  Barb.  (N.  Y.) 
566. 
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due  "ii  them,  and  is  liable  in  damages  for  an  immediate  return  of  the  goods  to 
the  consignor  w  ithout  allowing  the  reasonable  time  for  payment.1 

10.  Admixture  of  Goods  —  General  Rule. — Ordinarily  the  carrier  is  bound  to' 
deliver  t<>  the  consignee  the  identical  goods  shipped  to  him,  and  is  liable  for 
any  damage  sustained  by  him  in  consequence  of  a  delivery  of  other  goods,, 
whether  caused  by  admixture  or  otherwise.2 

Custom  Grain.  —  A  usage  acquiesced  in  by  the  parties  may  justify  the 
carrier  in  delivering  goods  of  an  exactly  similar  character  and  quality  instead 
of  those  actually  shipped,  as  where  grain  is  received  for  transportation  con- 
signed to  an  elevator  and  the  accepted  usage  is  for  the  carrier  to  discharge  his 
obligation  by  a  delivery  of  grain  of  the  same  grade  and  kind  as  that  shipped.3 

Contract  —  intention.  —  But  even  in  such  cases,  the  consignee  is  entitled  to 
demand  the  identical  grain  shipped  when  the  bill  of  lading  fairly  indicates 
that  such  was  the  contract  and  intention  of  the  parties  at  the  time  the 
shipment  was  made.4 


1.  Must  Allow  Consignee  Reasonable  Time  in 
Which  to  Pay.  —  Great  Western  R.  Co.  v. 
Crouch,  3  H.  &  N.  183. 

2.  Consignee  Entitled  to  Demand  Identical  Goods 
Shipped.  —  Thus,  where  the  master  of  a  vessel 
gives  bills  of  lading  for  two  separate  consign- 
ments of  iron  which  he  undertakes  to  trans- 
port, he  becomes  bound  to  deliver  to  each  of 
the  consignees  his  exact  portion  of  the  cargo, 
keeping  the  two  consignments  separate  and 
distinguishable  so  far  as  may  be  necessary  to 
accomplish  this  object;  the  fact  that  the  entire 
cargo  was  received  from  one  shipper  would 
not  affect  the  rule.  Eaton  v.  Neumark,  33 
Fed.  Rep.  891,  affirmed  37  Fed.  Rep.  375. 

In  The  Augusto,  29  Fed.  Rep.  334,  the 
goods,  consisting  of  bales  of  cork,  were  un- 
packed by  the  carrier,  presumably  for  pur- 
poses of  more  convenient  stowage,  and  when 
they  were  re-packed  woods  of  different  quali- 
ties and  sizes  were  put  together,  rendering  the 
market-price  of  the  shipment  less  than  it 
would  have  been.  The  consignee  declined  to 
receive  it  for  this  reason,  and  the  entire  ship- 
ment was  sold  by  the  carrier.  It  was  held 
that  the  carrier  was  liable  for  the  market-value 
of  the  shipment  as  it  was  originally  shipped. 

Where  a  railroad  company  has  undertaken 
the  transportation  of  a  lot  of  assorted  coal  and  is 
sued  for  damages  for  negligently  unloading  it 
on  the  bare  ground  and  for  mixing  it  "  with 
the  soil  and  different  kinds,"  the  declaration 
is  sufficiently  specific  to  entitle  the  plaintiff  to 
a  recovery  both  for  mixing  earth  with  the  coal 
and  for  mixing  the  different  kinds  of  coal. 
Rice  v.  Boston,  etc.,  R.  Corp.,  98  Mass.  212. 

3.  Exception  in  Case  of  Grain  Consigned  to 
Elevator.  —  In  Arthur  v.  Chicago,  etc.,  R.  Co., 
61  Iowa  648,  16  Am.  &  Eng.  R.  Cas.  285,  the 
court,  by  Rothrock,  J.,  observed:  "  While  it 
is  true,  as  claimed  by  appellant,  that  the  court 
cannot  take  judicial  notice  of  a  custom  to  so 
mix  and  mingle  such  property  by  warehouse- 
men, yet  a  court  cannot  ignore  the  fact  that  the 
grain  elevators  in  this  state  cannot  be  operated 
in  any  other  manner.  If  a  proprietor  of  an 
elevator  should  be  required  to  store  each 
farmer's  grain  in  a  separate  bin,  and  for  a 
failure  to  do  so  should  be  held  liable  for  a  loss 
of  the  grain  by  fire,  the  business  of  storing 
grain  in  elevators  would  practically  cease.  It 
would  require  as  many  bins  as  there  are  de- 


positors." See  also  Sexton  v.  Graham,  53. 
Iowa  181;  Forbes  v.  Boston,  etc.,  R.  Co.,  133 
Mass.  154,  9  Am.  &  Eng.  R.  Cas.  80;  Cushing 
v.  Breed,  14  Allen  (Mass.)  376,  92  Am.  Dec. 
777;  Bryant  v.  Clifford,  13  Met.  (Mass.)  138; 
Keeler  v.  Goodwin,  111  Mass.  490;  Wingate  v. 
Smith,  20  Me.  287;  Pratt  v.  Bryant,  20  Vt. 
333.  And  see  the  titles  Confusion  of  Goods  ; 
Warehousemen. 

Delivery  of  Stranger's  Goods  of  Equal  Quality. — 
In  Milligan  v.  Grand  Trunk  R.  Co.,  17  U.  C. 
C.  P.  115,  the  defendant  railroad  company 
undertook  to  carry  certain  wool  of  the  plain- 
tiffs from  Canada  into  the  United  States.  At 
the  national  line  the  cars  were  detained  by  the 
custom  house  officers,  and  subsequently  a  fire 
occurred  which  burned  a  part  of  the  wool  and 
damaged  more.  In  the  effort  to  save  the  wool 
it  became  mixed  with  other  wool,  and  a  deliv- 
ery was  made  to  the  plaintiff  of  part  of  his 
wool  and  some  of  another  quality,  but  alto- 
gether less  than  the  shipment,  and  somewhat 
damaged,  and  delayed.  The  contract  of  ship- 
ment provided  that  the  company  should  not  be 
liable  for  damages  caused  by  delays  from 
storms,  accidents,  or  unavoidable  causes,  or 
from  weather,  fire,  etc.  It  was  held  that  if  the 
company  had  delivered  all  the  plaintiff's  wool 
that  was  saved  from  the  fire,  it  was  all  they 
were  bound  to  do,  but  that  the  delivery  of  a 
stranger's  wool  did  not  acquit  them  unless  by 
consent  of  plaintiff.  The  company  was  not 
liable  for  the  delay. 

4.  When  Exception  Does  Not  Apply. —  In 
Leader  v.  Northern  R.  Co.,  3  Ont.  Rep.  92,  16 
Am.  &  Eng.  R.  Cas.  287,  the  plaintiff,  who 
lived  at  M.,  sold  a  quantity  of  barley,  by  sam- 
ple, to  D.,  and  shipped  the  same  by  the  de- 
fendant's railway  to  D.  at  Brock  street, 
Toronto,  signing  a  consignment  note  and  re- 
ceiving a  shipping  receipt  from  the  company 
which  stipulated  that  "  the  company  will  not, 
under  any  circumstances,  recognize  this  as 
transferable,  but  as  to  grain  consigned  to 
the  company's  elevator  they  will  grant  a  nego- 
tiable receipt  from  the  said  elevator  when 
the  grain  shall  have  been  received  and  weighed 
there."  The  barley  was  duly  carried  to 
Toronto  and  warehoused  by  the  defendant  in 
its  elevator  there,  under,  as  it  contended,  the 
right  conferred  by  the  conditions;  and  it  ten- 
dered grain  of  the  same  grade  and  quality  as 
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When  Separation  Impossible — Tenants  in  Common. — When  the  goods  of  one  ship- 
per become  mixed  indiscriminately  with  those  of  another  in  such  a  way  that 
separation  is  impossible,  as  where  shipments  of  grain  are  mixed  in  one  mass, 
the  respective  owners  of  the  shipments  become  tenants  in  common  of  the 
entire  mass,  and  each  may  recover  the  value  of  his  shipment  in  the  case  of  a 
loss  for  which  the  carrier  is  responsible.1 

11.  Statutory  Penalties  for  Refusing  to  Deliver.  —  in  Arkansas,  the  statute  is 
aimed  at  preventing  railroad  companies  from  collecting  excessive  charges  ;  it 
provides  that  a  refusal  to  deliver  goods  to  the  consignee  because  the  latter 
refuses  to  pay  charges  in  excess  of  those  specified  in  the  bill  of  lading  shall 
render  the  company  liable  to  a  penalty  equal  to  the  freight  charges  for  every 
day  the  goods  are  withheld  after  a  tender  of  the  charges  specified  in  the  bill 
of  lading.8 

Police  Power  —  Interstate  Commerce.  —  The  statute  is  constitutional  as  being  a 
valid  exercise  of  the  state's  police  power  in  so  far  as  it  affects  domestic  ship- 
ments,3 but  it  has  no  application  to  contracts  for  shipment  between  points  in 
different  states.4 

Carrier  Receiving  Goods  from  Connecting  Line. — The  statute  applies  only  to  the 
company  actually  issuing  the  bill  of  lading,  or  which  is  bound  by  it  in  conse- 
quence of  a  ratification,  and  does  not  affect  a  company  receiving  goods  from 
a  connecting  carrier  which  had  no  authority  to  bind  it  by  a  specification  of 
charges  in  the  bill  of  lading  issued  to  the  shipper.5 

The  Texas  Statute  6  is  similar  to  that  of  Arkansas,  and  the  same  views  are  taken 


that  shipped  by  the  plaintiff,  but  D.  refused  to 
accept  it.  It  was  held  that  the  consignment 
note  and  shipping  receipt,  constituting  the 
contract  between  the  parties,  showed  that  a 
distinction  was  made  between  grain  consigned 
to  the  defendant's  elevator  and  other  grain, 
the  conditions  as  to  warehousing,  giving  a 
negotiable  receipt,  etc.,  being  applicable  only 
to  the  former;  the  plaintiff  was  therefore  en- 
titled to  demand  the  specific  grain  shipped  by 
him  and  to  recover  damages  for  a  failure  to 
deliver  it. 

1.  When  Goods  are  Admixed  the  Owners  are 
Tenants  in  Common  of  the  Mass.  —  Sexton  v. 
Graham,  53  Iowa  181;  Arthur  v.  Chicago,  etc., 
R.  Co.,  61  Iowa  648,  16  Am.  &  Eng.  R.  Cas. 
285;  Cushing  v.  Breed,  14  Allen  (Mass.)  376, 
92  Am.  Dec.  777.  See  also  Wingate  v.  Smith, 
20  Me.  287;  Bryant  v.  Clifford,  13  Met.  (Mass.) 
138;  Keeler  v.  Goodwin,  in  Mass.  490;  Pratt 
v.  Bryant,  20  Vt.  333;  Stearns  v.  Raymond,  26 
Wis.  74.  Compare  Ryder  v.  Hathaway,  21 
Pick.  (Mass.)  298;  Stephenson  v.  Little,  10 
Mich.  433.  See  the  titles  Confusion  of  Goods  ; 
Warf.housemen. 

2.  Arkansas  Statute.  —  See  Little  Rock,  etc., 
R.  Co.  v.  Bruce,  55  Ark.  65. 

3.  Little  Rock,  etc.,  R.  Co.  v.  Hanniford,  49 
Ark.  291,  30  Am.  &  Eng.  R.  Cas.  67,  holding 
that  the  act  is  a  mere  police  regulation,  in- 
tended to  prevent  a  delay  in  the  delivery  of 
freight;  that  being  uniform  and  general  in  its 
operation,  upon  all  persons  coming  within  the 
class  to  which  it  applies,  it  does  not  come 
within  the  prohibition  of  the  Arkansas  con- 
stitution against  special  legislation. 

4.  Statute  Prohibiting  Collection  of  Charges  in 
Excess  of  Those  Fixed  in  Bill  of  Lading  —  Inter- 
state Transportation. —  Baird  t.  St.  Louis,  ri<  ., 
R.  Co.,  41  Fed.  Rep.  592,  42  Am.  &  Eng.  R. 
Cas.  281.    See  the  title  INTERSTATE  Commkrck. 

But  the  courts  of  Texas  hold  that  the  statute 
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is  constitutional  even  as  applied  to  a  shipment 
coming  from  a  distant  state.  Gulf,  etc.,  R. 
Co.  v.  Dwyer,  75  Tex.  572,  16  Am.  St.  Rep. 
926,  42  Am.  &  Eng.  R.  Cas.  503;  Fort  Worth, 
etc.,  R.  Co.  v.  Lillard,  (Tex.  App.  1890)  16  S. 
W.  Rep.  654. 

5.  Fordyce  v.  Johnson,  56  Ark.  430;  Loewen- 
berg  v.  Arkansas,  etc.,  R.  Co.,  56  Ark.  439. 
In  the  first  of  these  cases,  the  court,  by  Cock- 
nill,  C.J.,  said:  "  The  penalty  denounced  by 
the  statute  against  a  railway  company  for  fail- 
ure to  deliver  freight  upon  tender  of  the 
charges  due,  as  shown  by  the  bill  of  lading, 
cannot  be  recovered  against  a  railway  where 
the  bill  of  lading  does  not  represent  the 
amount  of  charges  that  are  legally  demandable 
by  the  carrier  to  whom  the  tender  is  made. 
A  plain  illustration  is  where  a  through  bill  of 
lading  is  issued  by  a  carrier  who  fixes  a  rate 
not  authorized  by  the  connecting  carrier. 
Gulf,  etc.,  R.  Co.  v.  Dwyer,  84  Tex.  194.  In 
such  a  case  the  unauthorized  contract  does 
not  deprive  the  last  carrier  of  the  right  to  hold 
the  freight  until  his  charges  are  paid."  See 
also  infra,  this  title,  Lien  of  Last  of 'Connecting 
Carriers. 

If  the  declaration  shows  that  the  bill  of  lad- 
ing was  issued  by  a  carrier  other  than  the  de- 
fendant, it  fails  to  state  a  case  under  which 
the  penalty  may  be  recovered  unless  it  also 
avers  that  the  two  carriers  were  partners. 
Miller  v.  Texas,  etc.,  R.  Co.,  83  Tex.  518. 

6.  Texas  Statute.  —  Gen.  Laws  Tex.  (1882), 
p.  35.  The  statute  provides  that  "  any  rail- 
road company,  its  officers,  agents,  or  em- 
ployees, that  shall  refuse  to  deliver  to  the 
owner,  agent,  or  consignee,  any  freight, 
goods,  wares,  or  merchandise  of  any  kind  or 
character  whatever  upon  the  payment  or  ten- 
der of  payment  of  the  freight  charges  due  as 
shown  by  the  bill  of  lading,  the  said  railroad 
company  shall  be  liable  in  damages  to  the 
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by  the  cunts  of  that  state  as  to  its  constitutionality  1  and  effect.2 

The  statute  is  a  Penal  One  and  does  not  attempt  to  fix  any  compensation  to  the 
owner  of  the  goods  for  their  detention;  it  is  therefore  to  be  construed  strictly, 
and  any  party  seeking  to  recover  the  penalty  must  bring  his  case  strictly  within 
the  terms  of  the  statute. 3 


owner  of  such  freight,  goods,  wares,  or  mer- 
chandise, to  an  amount  equal  to  the  amount 
of  the  freight  charges  for  every  day  said 
freight,  etc.,  is  held  after  payment  or  tender 
of  payment  of  the  charges  due  as  shown  by 
the  bill  of  lading,  to  be  recovered  in  any  court 
of  competent  jurisdiction."  See  St.  Louis, 
etc.,  R.  Co.  v.  McKee,  4  Tex.  App.  Civ.  Cas., 
§  7,  as  to  other  acts. 

1.  Houston,  etc.,  R.  Co.  v.  Harry,  63  Tex. 
256,  18  Am.  &  Eng.  R.  Cas.  502;  Atchison, 
etc.,  R.  Co.  v.  Roberts,  3  Tex.  Civ.  App.  370; 
Gulf,  etc.,  R.  Co.  v.  Dwyer,  75  Tex.  572,  16 
Am.  St.  Rep.  926,  42  Am.  &  Eng.  R.  Cas.  503 
(statute  constitutional  even  as  applied  to 
freight  shipped  from  a  distant  state).  See  the 
third  note  preceding. 

2.  When  Statute  Applies.  —  The  statute  does 
not  apply  to  a  case  where  the  company  holding 
the  goods  did  not  issue  the  bill  of  lading  or  is 
not  bound  by  it,  as  where  it  was  issued  by  a 
connecting  carrier  having  no  authority  to  bind 
the  last  carrier.  Tex.  Rev.  Stat.,  art.  4251, 
compels  railroad  companies  to  receive  and 
carry  goods  tendered  by  a  connecting  line,  and 
a  company's  acceptance  of  goods  so  tendered 
is  therefore  compulsory  and  does  not  operate 
as  a  waiver  of  any  other  rights.  Gulf,  etc., 
R.  Co.  v.  Dwyer,  75  Tex.  572,  16  Am.  St.  Rep. 
926,  42  Am.  &  Eng.  R.  Cas.  503. 

Where  a  railroad  company  does  not  main- 
tain a  freight  office  at  a  certain  station,  but 
delivers  freight  for  it  at  a  station  near  by,  a 
demand  at  the  latter  station  is  sufficient;  and 
if  the  freight  is  refused  the  company  is  liable 
to  the  penalty  prescribed  by  Sayles'  Texas 
Civil  Stat.,  art.  4258a,  for  failing  to  deliver 
freights  on  payment  of  charges.  St.  Louis, 
etc.,  R.  Co.  v.  McKee,  4  Tex.  App.  Civ. 
Cas.,  §  7. 

Bill  of  Lading  —  Need  Not  be  Exhibited.  — 

A  violation  of  the  statute  is  not  excused  by 
the  fact  that  the  plaintiff  refused  to  surrender 
the  bill  of  lading,  although  it  appears  to  have 
been  the  custom  at  that  point  always  to  sur- 
render the  bill.  Gulf,  etc.,  R.  Co.  v.  McCown, 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  435. 

In  Gulf,  etc.,  R.  Co.  v.  Dwyer,  75  Tex.  572, 
16  Am.  St.  Rep.  926,  42  Am.  &  Eng.  R.  Cas. 
503,  the  trial  court  charged  the  jury  that  in 
order  to  make  the  consignee's  demand,  under 
the  statute,  effectual,  the  plaintiff  must,  at  the 
time,  have  exhibited  his  bill  of  lading.  On 
appeal  it  was  held  that  the  charge  was  error; 
the  court,  by  Gaines,  J.,  said:  "  The  statute 
does  not  expressly  require  that  the  bill  of  lad- 
ing shall  be  shown  to  the  agent  of  the  railroad 
company  when  the  goods  are  demanded,  nor 
do  we  find  anything,  either  in  the  words  of  the 
act  or  the  nature  of  the  business,  from  which  it 
ought  reasonably  to  be  inferred  that  the  legis- 
lature so  intended.  It  is  to  be  presumed,  as  a 
matter  of  law,  that  a  party  to  a  contract  knows 
its  contents;  and  as  a  matter  of  fact  it  is  not 
unreasonable  to  suppose  that  the  agents  of  a 
railroad  company,  who  receive  freight  at  its 


destination,  know  the  charges  which  the  com- 
pany is  entitled  to  receive  as  shown  by  the 
bill  of  lading."  But  the  court  went  on  to  say, 
however,  that  the  statute,  being  highly  penal, 
was  to  be  construed  strictly,  and  that  if  a  con- 
signee wilfully  and  captiously  refused  to  ex- 
hibit his  bill  of  lading  when  requested  to  do 
so,  he  would  be  precluded  from  recovering  the 
penalty.  See  also  Dwyer  v.  Gulf,  etc.,  R.  Co., 
69  Tex.  707,  32  Am.  &  Eng.  R.  Cas.  461. 

Does  Not  Apply  when  It  Conflicts  with  Federal 
Statute.  —  A  St.  Louis  milling  company  shipped 
to  the  appellee  at  B.  a  car  load  of  flour,  the  bill 
of  lading  for  which  (issued  by  the  St.  L.,  A.  &  T. 
R.  Co.)  showed  that  the  rate  of  freight  was 
forty  cents  per  hundred  pounds,  and  that  it 
was  to  be  sent  via  the  G.,  C.  &  S.  F.  R.  The 
schedule  rate  on  flour  to  B.,  via  the  G.,  C.  & 
S.  F.  R.,  was  forty  cents  per  hundred,  and  via 
the  H.  &  T.  C.  R.  fifty-three  cents  per  hundred. 
The  flour  was  sent  by  the  H.  &  T.  C.  R., 
which  refused  to  deliver  it  unless  the  fifty-three 
cent  rate  was  paid.  It  appeared  that  the  Act 
of  Congress  of  1887  required  that  interstate 
carriers  who  had  agreed  upon  the  rates  of 
freight  over  their  lines  should  publish  a  sched- 
ule of  the  same  and  deliver  a  copy  thereof  to 
the  interstate  commerce  commission,  and  that 
they  should  not  thereafter  charge  greater  or 
less  rates  than  those  stated  in  the  schedule. 
It  was  therefore  held  that  the  penalty  provided 
by  the  statute  of  Texas  could  not  be  enforced 
against  the  H.  &  T.  C.  R.  Co.,  since  to  en- 
force the  penalty  would  be  punishing  that 
company  for  an  obedience  to  the  law  of  Con- 
gress. Dillingham  v.  Fischl,  1  Tex.  Civ.  App. 
546.  In  the  above  case,  it  appeared  that  evi- 
dence was  offered  by  the  appellant,  the  rail- 
road company,  to  show  that  the  milling 
company  had  offered  to  hold  the  appellee 
harmless,  and  to  pay  the  difference  between 
the  forty  and  fifty-three  cent  rates.  The  court 
held  this  incompetent;  if  the  appellant  com- 
pany was  liable  for  the  penalty,  the  appellee 
could  not  be  deprived  of  his  right  to  recover  it 
by  the  willingness  of  a  third  party  to  pay  the 
difference.  Had  this  difference  been  paid  by 
the  shipper  and  the  goods  then  tendered  to  the 
consignee  upon  payment  of  the  remainder,  it 
may  be  that  from  the  time  of  such  tender  he 
would  have  been  relieved  from  liability,  but 
the  appellee  was  under  no  obligation  to  assist 
him  in  relieving  himself  from  liability  that  he 
had  incurred  or  might  thereafter  incur. 

In  Gulf,  etc.,  R.  Co.  v.  McCown,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  435,  it  is  held  that 
the  statute  covers  cases  of  interstate  ship- 
ments as  well  as  those  of  domestic  shipments. 
But  section  4258  providing  a  penalty  for  over- 
charge has  no  application  to  interstate  ship- 
ments. Wright  v.  Howe,  (Tex.  Civ.  App. 
1893)  24  S.  W.  Rep.  314. 

3.  Shipper  Must  Come  Strictly  within  the  Terras 
of  the  Act  —  Tender  of  Amount  Due  by  Expense 
Account  Not  Sufficient.  —  In  Schloss  v.  Atchi- 
son, etc.,  R.  Co.,  85  Tex,  601,  the  consignee 
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Fraud  or  Mistake.  —  These  statutes  do  not  operate  to  give  validity  to  stipula- 
tions in  a  bill  of  lading  which  are  the  result  of  fraud  or  mistake,  but  merely 
to  prevent  the  collection  of  a  higher  rate  of  freight  than  was  fairly  contracted 
for  at  the  point  of  shipment  and  inserted  in  the  bill  of  lading.  The  carrier 
may  always  show  that  the  rate  fixed  in  the  bill  of  lading  was  caused  by  fraud 
or  mistake.1 


tendered  to  the  carrier  the  amount  of  freight 
charges  appearing  to  be  due  on  an  expense 
account  furnished  to  the  shipper  by  the  carrier 
•ifter  the  arrival  of  the  goods  at  their  destina- 
tion, which  purported  to  show  the  amount  of 
the  freight  charges  due.  The  court  held  that 
such  an  account  was  not  a  bill  of  lading  within 
the  meaning  of  Sayles'  Civ.  Stat.,  art.  280,  re- 
quiring carriers  to  deliver  to  every  shipper, 
when  demanded,  a  bill  of  lading  or  memoran- 
dum stating  the  quantity,  character,  order, 
and  condition  of  the  goods.  It  was  further 
held  that  the  statute  was  a  penal  one,  impos- 
ing a  punishment  upon  the  carrier  for  a  viola- 
tion of  it,  and  not  affecting  the  shipper's  right 
to  sue  for  actual  damages  sustained  by  the 
carrier's  action;  that  in  order  to  maintain  an 
action  for  the  penalty,  the  plaintiff  must  bring 
himself  strictly  within  the  terms  of  the  statute, 
and  a  complaint  which  merely  alleged  a  tender 
of  freight  charges  as  appearing  on  an  expense 
account  was  demurrable.  With  reference  to 
the  statute,  the  court,  by  Brown,  J.,  said: 
"  Calling  it  '  damages  '  does  not  change  the 
character  of  it.  The  sum  to  be  recovered  is 
not,  in  any  respect,  compensatory  for  the  in- 
jury sustained  by  the  detention  of  the  goods; 
the  extent  of  the  injury  is  not  taken  into  ac- 
count. *  *  *  It  is  a  penalty  in  every  re- 
spect, as  much  as  if  it  had  been  so  declared, 
and  was  intended  as  a  punishment  of  the  rail- 
road company  for  a  violation  of  the  law." 

Full  Amount  of  Charges  Must  be  Tendered.  — 
In  St.  Louis,  etc.,  R.  Co.  v.  Johnson,  53  Ark. 
282,  45  Am.  &  Eng.  R.  Cas.  381,  the  consignee 
refused  to  receive  part  of  the  shipment  of  goods 
because  they  were  damaged,  but  tendered  the 
proportion  of  charges  due  on  the  undamaged 
goods.  The  carrier  refused  to  deliver  except 
upon  payment  of  the  entire  charges,  and  there- 
upon the  plaintiff  replevied  the  undamaged 
goods.  Afterwards,  the  damaged  goods  were 
repaired,  but  the  company  refused  to  deliver 
them  except  upon  all  charges  being  paid.  It 
was  held  that  the  penalty  was  not  incurred ;  that 
the  plaintiff  was  bound  to  tender  the  charges 
due  on  the  entire  shipment,  and,  not  having 
done  so,  he  could  not  recover  the  penalty. 

Where  the  Charges  Due  are  to  be  Calculated.  — 
Where  the  weight  of  the  goods  carried  is  not 
stated  in  the  bill  of  lading,  it  is  the  duty  of  the 
carrier  to  weigh  the  goods  within  a  reasonable 
time  after  their  receipt,  and  ascertain  the 
amount  of  the  charges  according  to  the  rates 
specified  in  the  bill  of  lading.  If  it  fails  to  do 
so,  and  refuses  to  deliver  the  goods  within  a 
reasonable  time  after  their  arrival,  it  is  liable 
for  the  penalty  imposed  by  the  .statute.  Little 
Rock,  etc.,  R.  Co.  v.  Hanniford,  49  Ark.  291, 
30  Am.  &  Eng.  R.  Cas.  67. 

Waiver  of  Tender.  —  In  Loewenberg  v. 
Arkansas,  etc.,  R.  Co.,  56  Ark.  439,  which 
was  an  action  to  recover  the  statutory  penalty, 
the  consignee,  the  plaintiff,  announced  that  he 


proposed  to  tender  the  amount  fixed  in  the 
bill  of  lading,  without  indicating  that  he 
would  give  more,  and  the  company's  agent 
replied  that  he  would  accept  only  the  sum  de- 
manded. It  was  held  that  such  reply  would 
not  constitute  a  waiver  by  the  company  of  a 
tender  of  the  amount  legally  due,  even  though 
he  erroneously  computed  the  sum  due  at  an 
amount  in  excess  of  what  his  company  was 
entitled  to  demand.  "  The  plaintiff  was  not 
influenced  by  the  reply  to  forbear  making  a 
tender  of  the  proper  amount,  and  it  cannot  be 
said  that  the  defendant  waived  a  tender  which 
it  had  no  reason  to  expect." 

Tender  under  Protest.  —  The  fact  that  a  ten- 
der of  charges  by  the  consignee  is  made  under 
protest  does  not  affect  his  right  to  the  pen- 
alty. Atchison,  etc.,  R.  Co.  v.  Roberts,  3  Tex. 
Civ.  App.  370. 

1.  Fraud  or  Mistake.  —  See  infra,  this  title. 
Lien  of  Last  of  Connecting  Carriers. 

In  Baird  v.  St.  Louis,  etc.,  R.  Co.,  41  Fed. 
Rep.  592,  42  Am.  &  Eng.  R.  Cas.  281,  the  con- 
tract was  for  forty-five  cents  per  hundred 
pounds,  and  the  weight  was  stated  in  the  bill 
of  lading,  by  the  consignor,  at  20,000  pounds. 
Upon  reaching  its  destination,  the  shipment 
was  weighed  and  its  weight  found  to  be 
25,500  pounds,  and  the  defendant  company  re- 
fused to  deliver  unless  the  charges  of  forty- 
five  cents  per  hundred  for  25,500  pounds  was 
paid.  The  plaintiff  tendered  the  charges  as 
stated  in  the  bill  of  lading,  i.  e.,  forty-five  cents 
per  hundred  for  20,000  pounds,  and  on  the 
defendant's  refusal  to  deliver  brought  this 
action  of  replevin.  The  court  held  that  the 
statute  referred  to  was  not  intended  to  vali- 
date an  erroneous  or  fraudulent  provision  in 
the  bill  of  lading  favorable  to  the  consignor; 
that  the  material  part  of  the  bill  of  lading  was 
that  which  fixed  the  charges  per  hundred 
pounds;  weighing  the  shipment  is  a  purely 
mechanical  process  which  may  be  done  at  the 
starting  point  or  at  the  destination,  and  the 
carrier  may  always  insist  that  the  weight  as 
taken  at  the  starting  point  shall  be  verified  at 
the  moment  of  delivery,  and  it  is  the  weight 
as  disclosed  by  the  scales,  and  not  as  fixed  by 
the  bill  of  lading,  that  must  control.  The  plain- 
tiff's action  was,  therefore,  not  sustained. 

In  Johnson  v.  Fort  Worth,  etc.,  R.  Co.,  9 
Tex.  Civ.  App.  619,  the  bill  of  lading  specified 
the  rate  per  hundred  pounds,  "  rates  subject  to 
correction,"  but  did  not  attempt  to  state  the 
true  weight  of  the  freight,  merely  referring, 
by  its  number,  to  the  car  in  which  it  was 
shipped.  It  was  held  that  this  did  not  fix  the 
charges,  and  that  a  suit  for  the  statutory  pen- 
alty could  not  be  sustained  against  the  carrier 
for  refusing  to  deliver  freight  except  upon  pay- 
ment of  charges  in  excess  of  those  fixed  by  the 
bill  of  lading.  Gulf,  etc.,  R.  Co.  v,  Loonie,  84 
Tex.  259.  See  also  Sabine,  etc.,  R.  Co.  v. 
Cruse,  83  Tex.  460. 
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12.  Demand  by  Consignee  -  General  Rule.  —  It  is  the  duty  of  the  consignee  to 
go  to  the  carrier's  depot  at  the  pi. ice  of  the  destination  of  his  goods  and  there 
request  a  delivery  of  them  to  him,  and  the  carrier  cannot  be  sued  for  a  non- 
delivery until  alter  such  a  request  or  demand  has  been  duly  made;  where  the 
carrier  is  a  railroad  company  or  a  carrier  by  water  it  is  not  bound  to  make  a 
personal  delivery,  but  only  to  be  ready  to  surrender  the  goods  upon  demand 
by  the  consignee  or  owner  at  its  depot.* 

Where  Demand  Not  Necessary.  —  A  demand  is  unnecessary,  however,  where  it 
appears  that  it  could  not  have  been  complied  with,  so  that  it  would  be  a  mere 
useless  formality  if  made.2 

13.  Waiver  of  Right  of  Action  for  Wrongful  Delivery.  — The  consignee  or 
other  person  entitled  to  a  delivery  of  certain  goods  may  waive  all  errors  com- 
mitted by  the  carrier  in  making  delivery,  or  ratify  an  improper  delivery.3  The 
principal  question  in  this  connection  is  as  to  what  conduct  constitutes  such  a 
waiver. 

An  Acceptance  of  the  Goods  tendered  at  an  improper  time  and  place  will  operate  as 
a  waiver  of  the  right  to  demand  a  different  tender.4 


The  Texas  Statute.  —  See,  in  addition  to  the 
cases  just  cited,  Houston,  etc.,  R.  Co.  v. 
Harry,  63  Tex.  256,  18  Am.  &  Eng.  R.  Cas. 
502;  Schloss  v.  Atchison,  etc.,  R.  Co,,  85  Tex. 
601  (statute  provides  an  additional  remedy 
merely);  Dwyer  v.  Gulf,  etc.,  R.  Co.,  69  Tex. 
707.  75  Tex.  572,  42  Am.  &  Eng.  R.  Cas.  503; 
Gulf,  etc.,  R.  Co.  v.  Adair,  (Tex.  App.  1889) 
14  S.  W.  Rep.  1076  (company  not  liable  where 
the  fault  is  that  of  a  connecting  line);  St. 
Louis,  etc.,  R.  Co.  v.  McKee,  4  Tex.  App.  Civ. 
Cas.,  §  7. 

Where  the  carrier  is  sued  for  the  penalty,  it 
cannot,  at  least  under  a  mere  plea  of  the  gen- 
eral issue,  show  a  mistake  in  the  weight  or 
classification  of  the  goods  as  stated  by  the  bill 
of  lading,  although  the  bill  specifically  states 
that  the  weight  and  classification  are  subject 
to  correction.  Ft.  Worth,  etc.,  R.  Co.  v.  Lil- 
lard,  (Tex.  App.  1890)  16  S.  W.  Rep.  654. 

1.  Demand  Necessary.  —  Michigan  Southern, 
etc.,  R.  Co.  v.  Bivens,  13  Ind.  263.  See  also 
Worden  v.  Canadian  Pac.  R.  Co.,  13  Ont.  Rep. 
652,  30  Am.  &  Eng.  R.  Cas.  127.  Compare 
Morgan  v.  Dibble,  29  Tex.  107,  94  Am.  Dec. 
264. 

Where  the  same  person  is  agent  of  the  rail- 
road and  of  the  express  company  at  the  place  of 
destination,  and  the  consignee  of  certain  goods 
sent  by  express  sends  a  note,  addressed  to 
"  R.  R.  agent,"  and  directing  him  to  deliver  to 
the  bearer  any  "  freight  "  at  the  depot  for 
him,  this  constitutes  a  sufficient  demand  on  the 
express  company  to  render  it  liable  for  a  fail- 
ure to  deliver,  it  appearing  that  the  goods 
were  in  the  express  office  and  had  been  there 
for  some  time.  Wells  v.  Windham,  1  Tex. 
Civ.  App.  267. 

2.  When  Demand  Unnecessary.  —  Louisville, 
etc.,  R.  Co.  v.  Meyer,  78  Ala.  597,  27  Am.  & 
Eng.  R.  Cas.  44.  Thus,  where  a  railroad  com- 
pany undertakes  to  carry  goods  to  a  point  be- 
yond its  line,  it  cannot  excuse  its  failure  to  do 
so,  on  the  ground  that  the  owner  never  de- 
manded the  goods  at  the  place  of  destination, 
where  it  clearly  appears  that  they  were  never 
carried  to  their  destination,  and  that  the  com- 
pany had  no  office  or  agent  there  of  whom  de- 
mand might  have  been  made.  Schroeder  v. 
Hudson  River  R.  Co.,  5  Duer  (NT.  Y.)  55. 


So  also  where  the  carrier  has  converted  the 
goods  or  delivered  them  to  the  wrong  party,  or 
where  they  have  been  lost  or  destroyed  and 
that  fact  is  proved,  no  demand  need  be  shown. 
Wiggin  v.  Boston,  etc.,  R.  Co.,  120  Mass.  201; 
Missouri  Pac.  R.  Co.  v.  Heidenheimer,  82  Tex. 
195,  27  Am.  St.  Rep.  861;  Fulton  v.  Lydecker, 
(City  Ct.)  17  N.  Y.  Supp.  451;  Lester  v.  Dela- 
ware, etc.,  R.  Co.,  92  Hun  (N.  Y.)  342  (goods 
already  delivered  to  wrong  party);  Ludwig  v. 
Meyre,  5  W.  &  S.  (Pa.)  435. 

Where  the  owner  of  goods  demands  them 
from  the  carrier  at  the  place  of  destination, 
and  the  agent  demands  a  greater  sum  for 
freight  charges  than  has  been  agreed  upon,  the 
owner  does  not  waive  the  effect  of  his  demand 
so  as  to  defeat  an  acli-on  by  him  for  the  con- 
version of  the  goods  by  agreeing  that  the 
goods  may  remain  in  the  depot  until  he  can 
correspond  with  another  agent  about  the  over- 
charge. Northern  Transp.  Co.  v.  Sellick,  52 
111.  249. 

In  an  action  by  the  bailee  of  goods  against 
the  owners  of  a  steamboat  for  negligence,  the 
fact  in  issue  being  whether  the  owners  of  the 
goods  had  demanded  of  the  plaintiff  compen- 
sation for  the  damage  sustained,  the  record  of 
a  judgment  recovered  by  them  against  him  for 
the  injury  to  their  goods,  and  their  receipt  for 
the  money  paid  by  him  in  satisfaction  of  their 
demand,  are  competent  evidence  to  prove  the 
demand.    McGill  v.  Monette,  37  Ala.  49. 

3.  Converse  v.  Boston,  etc.,  R.  Co.,  58  N.  H. 
521;  Gulf,  etc.,  R.  Co.  v.  Clark,  (Tex.  1885)  iS 
Am.  &  Eng.  R.  Cas.  628;  O'Dougherty  v. 
Boston,  etc.,  R.  Co.,  1  Thomp.  &  C.  (N.  Y.) 
477- 

An  owner  resuming  charge  of  his  goods 
operates  as  a  waiver  of  the  right  to  demand 
delivery  at  the  original  place.  Stone  v.  Waitt. 
31  Me.  409,  52  Am.  Dec.  621.  See  Atkisson  v. 
Steamboat  Castle  Garden,  28  Mo.  124;  Cleve- 
land, etc.,  R.  Co.  v.  Sargent,  19  Ohio  St.  438. 

4.  Acceptance  of  Goods  a  Waiver.  —  Sweet  v. 
Barney,  23  N.  Y.  335;  Haslam  v.  Adams  Ex- 
press Co.,  6  Bosw.  (N.  Y.)  235;  Goodwin  v. 
Baltimore,  etc.,  R.  Co.,  5S  Barb.  (N.  Y.)  195; 
Parsons  v.  Hardy,  14  Wend.  (N.  Y.)  215,  28 
Am.  Dec.  521;  Jewell  v.  Grand  Trunk  R., 
55  N.  H.  84;  Cleveland,  etc.,  R.  Co.  v.  Sargent, 
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Delivery  to  Wrong  Party  —  Ratification.  —  And  if  the  carrier  delivers  to  the  wrong 
party,  the  party  entitled  to  delivery  waives  the  wrong  and  his  right  of  action 
therefor  by  ratifying  the  delivery  and  acting  upon  it.1 

Acceptance  of  Part  of  Goods.  —  The  acceptance  by  the  consignee  of  a  portion  of 
the  goods  due  him,  at  a  place  other  than  that  specified  for  their  delivery,  will 
not  release  the  carrier  from  its  obligation  as  to  delivery  of  the  remainder.2 

Acceptance  of  Payment  of  Part  Delivered  to  Wrong  Party.  —  The  acceptance,  by  the 
owner  of  the  goods,  of  payment  for  a  part  of  them  delivered  to  the  wrong 
person,  does  not  operate  as  a  waiver  of  the  wrongful  delivery  of  the  remainder.3 

14.  Carrier's  Right  to  Demand  Receipt  upon  Delivery.  —  The  carrier  has  the 
right,  upon  delivering  goods  to  the  consignee  or  owner,  to  insist  upon  his  giv- 
ing a  receipt  therefor  acknowledging  a  delivery  of  the  goods,  and  if  he  refuses 
to  give  such  a  receipt  he  can  maintain  no  action  against  the  carrier  for  a 
refusal  or  failure  to  deliver.4 

Right  of  Inspection.  —  But  before  he  can  be  required  to  acknowledge  the  receipt 
of  the  goods  in  good  order  and  condition,  he  is  entitled  to  inspect  them  and 
determine  their  state.5 

Where  the  Consignment  Consists  of  Several  Parts,  and  the  owner  desires  to  remove  them 
one  at  a  time,  the  carrier  may  require  him  to  receipt  for  the  entire  consign- 
ment as  a  condition  precedent  to  the  delivery  of  any  part.6 

Production  of  Bill  of  Lading.  —  The  carrier  may  also  require,  as  a  condition  prece- 
dent to  delivery,  the  production  of  the  bill  of  lading  as  proof  of  the  right  of 
the  person  applying  to  receive  the  goods.7  But  it  cannot  insist  upon  a  sur- 
render of  the  bill.8 

VII.  CONVERSION  BY  CARRIER.  —  A  common  carrier,  having  received  goods 
for  transportation  to  a  designated  point,  is  liable  as  for  a  conversion  of  them 
if  it  carries  them  to  a  different  point  to  prevent  their  coming  into  the  owner's 


19  Ohio  St.  438;  Hill  v.  Humphreys,  5  W.  &  S. 
(Pa.)  123,  39  Am.  Dec.  117;  Propeller  Mohawk, 
8  Wall.  (U.  S.)  153. 

In  Dobbin  v.  Michigan  Cent.  R.  Co.,  56 
Mich.  522,  21  Am.  &  Eng.  R.  Cas.  85,  the 
plaintiff,  D.,  shipped  brick  by  rail  to  Kalama- 
zoo, consigned  to  W.  R.,  who  refused  to  re- 
ceive them.  On  being  informed  of  this,  D. 
went  to  Kalamazoo,  where  the  agent  of  the 
defendant  company  told  him  he  had  an  order 
from  W.  R.  to  let  C.  have  the  brick,  where- 
upon D.  told  him  that  was  all  right.  The 
•order  was  as  follows:  "  M.  C.  R.  R.,  I  have 
no  claim  on  them  brick  you  have  at  the  sta- 
tion. You  can  let  C.  have  them.  W.  R." 
This  order  was  not  shown  to  D.,  but  the  brick 
were  delivered  to  C.  D.  demanded  payment 
for  the  brick  from  W.  R.,  but  was  refused,  and 
thereupon  he  brought  this  action  against  the 
defendant  company  for  a  wrongful  delivery. 
It  was  held  that  the  action  could  not  be  main- 
tained. 

1.  Wrongful  Delivery  Ratified.  —  A  carrier  has 
no  right  to  deliver  to  a  bank  certain  goods 
which  the  latter  claims  as  security  for  a  loan 
made  to  the  consignee.  But  if  the  consignee, 
after  the  delivery  to  the  bank,  calls  there  and 
agrees  that  a  portion  of  the  goods  may  be  held 
for  the  loan,  and  disposes  of  the  remainder,  he 
waives  the  original  wrong  and  has  no  right  of 
action  against  the  carrier.  O'Dougherty  -'. 
Boston,  etc.,  R.  Co.,  1  Thomp.  &  C.  (N.  Y.) 
477.  See  McSwegan  v.  Pennsylvania  R.  Co., 
7  N.  Y.  App.  Div.  301. 

But  the  mere  fact  that  the  owner  of  goods 
which  have  been  wrongfully  delivered  by  the 
■carrier  assents  to  the  party  who  has  received 
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them  selling  them  on  his  account,  is  not  per  se 
a  defense  to  an  action  for  the  misdelivery, 
since  there  is  no  consideration  to  make  it  a 
discharge.  Sanquer  v.  London,  etc.,  R.  Co., 
16  C.  B.  163,  81  E.  C.  L.  163,  3  C.  L.  R.  811. 

2.  Acceptance  of  Portion  of  Goods.  —  Cox  v. 
Peterson,  30  Ala.  608,  68  Am.  Dec.  145;  Bissel 
v.  Campbell,  54  N.  Y.  353;  Home  Ins.  Co.  v. 
Western  Transp.  Co.,  51  N.  Y.  93. 

A  carrier  is  discharged  from  liability  by  a 
delivery  of  the  quantity  of  goods  ieceived  by 
it,  unless  the  bill  of  lading  provides  otherwise, 
even  though  such  quantity  is  less  than  that 
called  for  in  the  bill.  Abbe  v.  Eaton,  51  N. 
Y.  410. 

3.  Acceptance  of  Payment  from  Party  Wrong- 
fully Receiving. —  Lester  v.  Delaware,  etc.,  R. 
Co.,  92  Hun  (N.  Y.)  342. 

4.  Receipt  for  Goods  Delivered.  —  Skinner  v. 
Chicago,  etc.,  R.  Co.,  12  Iowa  191.  Compare 
Porter  v.  Chicago,  etc.,  R.  Co.,  20  Iowa  73. 

A  written  receipt  given  by  a  consignee  for 
goods  will  not  be  set  aside  on  his  evidence 
alone  that  he  never  received  the  goods  from 
the  carrier,  with  no  explanation  as  to  how  he 
came  to  make  the  receipt.  Chapman  v.  Rail- 
road Co.,  7  Phila.  (Pa.)  204. 

5.  Inspection.  —  Skinner  v.  Chicago,  etc.,  R. 
Co.,  12  Iowa  191;  Christian  v.  First  Div.  St. 
Paul,  etc.,  R.  Co.,  20  Minn.  21. 

6.  Where  Consignment  Consists  of  Several 
Parts. —  Morris,  etc.,  R.  Co.  v.  Ayres,  29  N. 
J.  L.  393,  80  Am.  Dec.  215;  Ayres  v.  Pennsyl- 
vania R.  Co.,  48  N.  J.  L.  44,  57  Am.  Rep.  538. 

7.  Sec  supra,  this  section,  To  Holder  of  Bill  of 
Lading;  Bass  v.  Glover,  63  Ga.  746. 

8.  Dvvyer  v.  Gulf,  etc.,  R.  Co.,  69  Tex.  707. 
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possession  and  thus  deprives  him  of  their  use  and  control.1 

Rights  and  Duty  of  Consignee  after  Conversion.  —  After  such  a  conversion  the  con- 
n<  e  is  under  no  obligation  to  receive  the  goods,  and  it  is  no  defense  to  his 
action  For  their  value  that  they  were  tendered  to  him  after  the  conversion 
and  then  stolen  without  negligence  on  the  part  of  the  carrier.8 

Failuro  to  Deliver  to  Proper  Party  —  Unreasonable  Conditions.  —  A  failure  to  deliver  the 

ids  to  the  part)-  entitled  to  delivery,3  or  a  failure  or  refusal  to  deliver 
except  upon  conditions  which  are  unreasonable,'4  constitutes  a  conversion  and 
renders  the  carrier  liable  accordingly.5 

Carrying  to  Wrong  Point.  —  So  also,  the  transportation  of  goods  delivered  for 
carriage  to  the  wrong  point,  and  a  delivery  to  a  person  not  entitled  to  receive 
them,  amounts  to  a  conversion.1' 

But  a  Mere  Delay  in  the  Delivery  of  Goods,  where  there  is  a  reasonable  doubt  as  to 
whether  the  plaintiff  is  entitled  to  receive  them,  will  not  constitute  a  con- 
version, even  though  it  may  eventually  be  shown  that  the  plaintiff  was  the 
party  entitled  to  receive  delivery.7 

Receiving  from  One  with  Apparent  Right  of  Disposition  But  merely  receiving  goods 


1.  Baltimore,  etc.,  R.  Co.  v.  O'Donnell,  49 
Ohio  St.  489;  Louisville,  etc.,  R.  Co.  v.  Bark- 
house,  100  Ala.  543. 

For  Further  Discussion  of  this  phase  of  the 
subject,  see  other  sections  of  this  article,  such 
as  When  Liability  Commences;  When  Liability 
Ends;  Liability  for  Loss  or  Damage;  Liability 
for  Delay. 

2.  Baltimore,  etc.,  R.  Co.  v.  O'Donnell,  49 
Ohio  St.  489.    See  the  preceding  section. 

3.  Failure  to  Deliver  to  Proper  Party.  (See 
also  supra,  this  title,  Misdelivery.)  —  Claflin 
v.  Boston,  etc.,  R.  Co.,  7  Allen  (Mass.)  341; 
Gibbons  v.  Farwell,  63  Mich.  344;  Shellenberg 
v.  Fremont,  etc.,  R.  Co.,  45  Neb.  487;  Louis- 
ville, etc.,  R.  Co.  v.  Barkhouse,  100  Ala.  543, 
55  Am.  &  Eng.  R.  Cas.  674,  note;  Bullard  v. 
Young,  3  Stew.  (Ala.)  46. 

A  failure  to  deliver  to  the  next  connecting 
carrier  entitled  to  receive  the  consignment, 
constitutes  a  conversion.  Georgia  R.  Co.  v. 
Cole,  68  Ga.  623. 

Where  parties  ship  fruit  trees  to  a  point,  to 
their  own  address,  the  carrier  has  no  author- 
ity, either  at  common  law  or  by  statute,  to  place 
the  trees  in  the  hands  of  a  stranger  with  direc- 
tions to  him  to  sell  enough  of  them  to  pay  the 
freight  charges;  and  if  the  carrier  does  so,  he 
is  liable  for  a  conversion.  Indianapolis,  etc., 
R.  Co.  v.  Herndon,  81  111.  143. 

Special  Contract  Limiting  Carrier's  Liability  In- 
operative in  Such  Case.  —  In  Savannah,  etc.,  R. 
Co.  v.  Sloat,  93  Ga.  803,  61  Am.  &  Eng.  R. 
Cas.  207,  note,  it  is  held  that  in  the  event  of  a 
wrongful  delivery,  the  carrier,  being  guilty  of 
a  conversion,  cannot  set  up  a  special  contract 
fixing  the  amount  for  which  it  shall  be  liable, 
although  such  contract  was  a  valid  one  and 
for  a  good  consideration. 

Where  No  Conversion  is  Alleged.  —  Although 
the  proof  may  be  conflicting  as  to  whether  de- 
livery was  made  to  the  proper  party  by  the 
defendant  company,  it  is  error  to  give  to  the 
jury  any  charge  as  to  what  would  constitute  a 
conversion  by  the  defendant  company,  where 
the  only  ground  of  recovery  alleged  in  the 
declaration  is  that  the  defendant  company  neg- 
ligently unloaded  the  goods  from  the  car  in 
the  rain  and  then  stored  them  in  the  open  air. 
Central  R.,  etc.,  Co.  v.  Cooper,  95  Ga.  406. 
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4.  Refusal  to  Deliver  except  upon  Unreasonable 
Conditions. —  Loeffler  v.  Keokuk  Northern  Line 
Packet  Co.,  7  Mo.  App.  185. 

If  the  plaintiff's  property  has  been  damaged 
while  in  the  defendant  company's  charge,  to  a. 
greater  amount  than  the  sum  due  the  carrier 
for  freight  charges,  the  carrier's  lien  does  not 
exist,  and  a  retention  of  the  property  by  the 
company,  after  a  demand  made  for  it,  amounts 
to  a  conversion  for  which  an  action  of  trover 
will  lie,  although  the  plaintiff  refuses  to  pay 
freight.  Miami  Powder  Co.  v.  Port  Royal,  etc., 
R.  Co.,  38  S.  Car.  78,  55  Am.  &  Eng.  R.  Cas.  688. 

5.  If  the  Party  Entitled  to  Delivery  Sustains  No 
Real  Damage,  the  recovery  is  merely  nominal. 
Thus,  where  a  railway  company  parts  with 
goods  which  it  holds  as  bailee  for  the  plaintiffs, 
upon  the  unauthorized  order  of  G.,  and  shortly 
afterwards  the  plaintiff  sends  a  delivery  order 
for  the  same  goods  to  T.,  who  indorses  it  to 
G.,  who  lodges  it  with  the  company  to  cover 
the  previous  delivery,  the  company  has  been 
guilty  of  conversion,  but  the  plaintiffs  can  re- 
cover only  nominal  damages.  Hiort  v.  Lon- 
don, etc.,  R.  Co.,  4  Exch.  Div.  188,  48  L.  J. 
Exch.  545,  40  L.  T.  674,  27  W.  R.  778,  revers- 
ing 38  L.  T.  424. 

6.  Transporting  to  Wrong  Point.  —  In  St. 
Louis,  etc.,  R.  Co.  v.  Larned,  103  111.  293,  6 
Am.  &  Eng.  R.  Cas.  436,  the  agent  of  Rhode 
Island  cotton  buyers  bought  cotton  in  Arkan- 
sas and  delivered  it  to  a  carrier.  By  mistake 
the  cotton  was  sent  to  the  wrong  parties,  in 
Maine,  and  there  delivered  to  them  by  a  con- 
necting line.  On  being  advised  of  the  mis- 
take, the  Arkansas  carrier  agreed  to  have  the 
cotton  forwarded  to  the  proper  owners,  and 
gave  a  through  bill  of  lading  to  the  agent, 
who  then  drew  on  his  principals  for  the  price, 
on  the  faith  of  the  bill  of  lading,  and  this  draft 
was  paid.  But  the  parlies  in  Maine  refused 
to  surrender  the  cotton.  In  an  action  for  con- 
version against  the  Arkansas  carrier,  it  was 
held  that  such  an  action  could  be  maintained 
although  the  action  might  have  been  main- 
tained against  the  last  connecting  line  which 
wrongfully  delivered  the  cotton  to  the  Maine 
parties. 

7.  Gulf,  etc.,  R.  Co.  v.  Fowler,  (Tex.  Civ. 
App.  1896)  34  S.  W.  Rep.  661. 
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from  one  who  is  not  the  owner,  and  transporting  them  to  a  point  designated 
by  him  where  they  are  again  delivered  to  him,  will  not  constitute  a  conversion 
so  as  to  render  the  carrier  liable  to  the  true  owner,  when  the  party  in  posses- 
sion had  the  apparent  right  to  control  the  disposition  of  the  goods,  and  the 
carrier  acted  innocently.1 

Goods  Retained  by  Virtue  of  Carrier's  Lien.  —  A  refusal  to  deliver  does  not  amount 
to  a  conversion  where  the  goods  are  retained  by  virtue  of  the  carrier's  lien  for 
charges,  even  though  there  may  have  been  some  error  in  the  original  posses- 
sion of  the  carrier.3 

Slight  Interference  —  Injury  Capable  of  Repair.  —  A  mere  slight  interference  with  the 
goods  3  or  an  injury  such  as  is  readily  capable  of  being  repaired  will  not  con- 
stitute a  conversion.  4 

Wrongful  Disposition  —  Wilful  Intent.  —  A  mere  failure  to  deliver,  there  being  no 
wilful  withholding  of  the  goods  from  the  party  entitled  to  them,  as  where  the 
goods  have  been  lost  or  destroyed,  will  not  constitute  a  conversion  ;  there 
must  be  some  wrongful  disposition  of  the  goods  or  a  wilful  purpose  to  with- 
hold them  from  their  true  owner  shown.5 

Prepayment  of  Charges. —  In  an  action  for  failure  or  refusal  on  the  part  of  the 
carrier  to  deliver  goods,  the  consignee  must  show  either  that  he  has  paid  or 
that  he  is  willing  and  offers  to  pay  freight  charges  before  his  action  can  be 
maintained.6  But  this  rule  has  no  application  when  the  action  is  against  the 
carrier  for  the  conversion  of  the  goods.7 

VIII.  Liability  for  Loss  or  Damage  —  1.  In  General.  —  A  carrier  of  goods 
is  liable  as  a  common  carrier,  and  therefore  as  an  insurer,  for  the  safe  transpor- 


1.  Receiving  Goods  from  One  Not  the  Owner.  — 

Gurley  v.  Armstead,  14.8  Mass.  267.  In  this 
case  the  court,  by  Devens,  J.,  said:  "  It  is 
conceded  that  whoever  receives  goods  from 
one  in  actual,  although  illegal,  possession 
thereof,  and  restores  the  goods  to  such  person, 
is  not  liable  for  a  conversion  by  reason  of  hav- 
ing transported  them.  Strickland  v.  Barrett, 
20  Pick.  (Mass.)  415;  Leonard  v.  Tidd,  3  Met. 
(Mass.)  6.  And  this  would  be  so,  apparently, 
even  if  the  goods  thus  received  were  restored 
to  the  wrongful  possessor  after  notice  of  the 
claim  of  the  true  owner.  Loring  v.  Mulcahy, 
3  Allen  (Mass.)  575;  Metcalf  v.  McLaughlin, 
122  Mass.  84." 

2.  See  infra,  this  title,  Carrier's  Lien  for 
Charges. 

3.  Thus,  where  goods  are  shipped  in  sealed 
cars,  which  are  not  to  be  opened  until  they 
reach  their  destination,  the  carrier  is  not  neces- 
sarily liable  as  for  a  conversion  merely  be- 
cause it  breaks  the  seals  and  transfers  the 
goods  to  other  cars  for  its  own  convenience; 
and  if  the  goods  are  safely  carried  and  deliv- 
ered, without  loss  or  injury,  trover  will  not  lie 
against  the  carrier.  Tucker  v.  Housatonic  R. 
Co.,  39  Conn.  447. 

4.  Damages  Capable  of  Repair.  —  Where  it  ap- 
pears that  a  portion  of  a  consignment  of  goods 
is  culpably  damaged  in  transit,  but  is  still  in 
specie  and  capable  of  being  repaired  at  small 
expense,  the  carrier  will  not  be  liable  as  for  a 
conversion  of  such  damaged  goods;  nor,  if  the 
consignee  tenders  the  charges  due  on  the  un- 
injured portion  only  of  the  consignment,  will 
the  railway  incur  the  statutory  penalty  for 
refusal  to  deliver  such  goods.  Thus,  where  a 
consignee  of  four  wagons,  billed  and  charged 
as  one  shipment,  refuses  to  receive  one  of 
them  because  a  small  piece  of  it  is  missing, 
which  may   be  easily  restored  at  small  ex- 


pense, the  railway  may  refuse  his  tender  of 
the  proportionate  freight  due  on  three  wagons, 
and  keep  them,  or  retain  the  fourth  wagon  until 
the  entire  freight  bill  is  paid  or  tendered,  with- 
out incurring  the  statutory  penalty.  St.  Louis, 
etc.,  R.  Co.  v.  Johnson,  53  Ark.  282,  45  Am.  & 
Eng.  R.  Cas.  381. 

5.  Magnin  v.  Dinsmore,  70  N.  Y.  410,  26  Am. 
Rep.  608,  reversing  42  N.  Y.  Super.  Ct.  16; 
McEntee  v.  New  Jersey  Steamboat  Co.,  45  N. 
Y.  35,  6  Am.  Rep.  28;  Rome  R.  Co.  v.  Sul- 
livan, 14  Ga.  277.  Compare  Baltimore,  etc., 
R.  Co.  v.  O'Donnell,  49  Ohio  St.  489. 

In  The  Hattie  Palmer,  63  Fed.  Rep.  1015, 
the  defendant  steamer  notified  the  consignee, 
whose  place  of  business  was  not  two  hundred 
yards  from  the  wharf,  of  the  arrival  of  the 
goods,  but  no  one  appeared  to  receive  them, 
and,  as  the  wharf  was  not  a  safe  place,  the 
steamer  retained  them  on  board,  bringing  them 
back  next  day.  The  steamer  was  ready  each 
day  to  deliver  at  the  wharf  on  payment  of  the 
freight.  It  was  held  that  this  did  not  amount 
to  a  conversion  by  the  steamer. 

6.  Prepayment  of  Charges. —  Henderson  v. 
Three  Hundred  Tons  of  Iron  Ore,  38  Fed. 
Rep.  36.  See  also  White  v.  Canadian  Pac.  R. 
Co.,  6  Manitoba  L.  R.  169. 

The  entire  amount  due  on  a  single  shipment 
must  be  paid  before  the  action  can  be  main- 
tained as  to  any  portion.  St.  Louis,  etc.,  R. 
Co.  v.  Johnson,  53  Ark.  282,  45  Am.  &  Eng.  R. 
Cas.  381. 

The  declaration  should  allege  a  considera- 
tion.   See  3  Encyc.  ok  Plead,  and  Prac.  845. 

A  shipper,  however,  is  not  bound  to  prepay 
charges  in  order  to  maintain  an  action  for  fail- 
ure to  furnish  cars.  Cleveland,  etc.,  R.  Co.  v. 
Perishow,  6t  111.  App.  179. 

7.  Baltimore,  etc.,  R.  Co.  v.  O'Donnell,  49 
Ohio  St.  489. 
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tation  and  delivery  of  goods  intrusted  to  it  for  carriage.1  This  rule  of  liability 
is  unquestioned,  and  the  only  practical  questions  arising  in  this  connection  are 
as  to  the  exceptions  to  the  rule.  These  exceptions  are  considered  in  the 
various  sections  of  this  article.2 

2.  Act  of  God — Accidents  Avoidable  by  Ordinary  Care. — No  accident  or  casualty  which 

might  have  been  prevented  by  the  exercise  of  ordinary  care  and  forethought 
on  the  part  of  the  carrier,  and  by  the  use  of  known  means  not  requiring  any 
extraordinary  diligence,  can  be  attributed  to  inevitable  accident  or  act  of  God 
as  a  cause,  and  the  carrier  cannot  escape  liability  therefor.3 

Unprecedented  Floods. — Unprecedented  floods,  of  such  magnitude  that  the 
ordinary  safeguards  provided  by  the  carrier  are  wholly  insufficient  to  with- 
stand their  effect,  are  within  the  term  vis  major,  and  the  carrier  is  not  liable 
for  a  loss  resulting  from  such  a  cause,  unless  it  appears  that  his  own  want  of 
care  was  the  proximate  cause  of  the  loss.4 

The  Freezing  of  a  Canal  or  other  means  of  water  transportation  is  within  the 
term  vis  major,  and  will  exempt  the  carrier  from  liability  for  a  delay  caused 
thereby.5 

Perishable  Goods  Destroyed  by  Freezing. —  So,  also,  when  -goods  of  a  perishable 
nature  are  injured  or  practically  destroyed  by  a  sudden  and  unexpected  freeze, 
or  other  cause  of  like  nature,  the  carrier  is  not  liable,  for  the  same  reason.6 

When  Casualty  Could  have  been  Avoided  by  Exercise  of  Ordinary  Prudence.  —  But  in  all  such 
cases  it  must  appear,  in  order  to  excuse  the  carrier,  that  the  sudden  cold  caus- 
ing the  freeze  was  unexpected  and  not  to  have  been  anticipated  by  reasonable 


1.  Sec  the  title  Common  Carriers. 

2.  See  the  sections  following;  also  infra, 
this  title,  Limitation  of  Liability. 

3.  Ladd  v.  Foster,  31  Fed.  Rep.  827;  Adams 
Express  Co.  v.  Jackson,  92  Tenn.  326.  See 
also  infra,  this  section,  Carrier' s  Duty  in  Such 
Cases. 

Burden  of  Proof. —  In  Richmond,  etc.,  R.  Co. 
v.  White,  88  Ga.  805,  55  Am.  &  Eng.  R.  Cas. 
682,  it  is  held  that  the  carrier  has  the  burden 
of  proof  to  show  that  it  used  every  reasonable 
effort  to  avoid  the  effects  of  the  inevitable  acci- 
dent. See  Columbus,  etc.,  R.  Co.  v.  Kennedy, 
78  Ga.  646. 

Statement  of  Rule.  —  "  While  it  is  true  that 
no  human  agency  can  prevent  or  stay  an  act 
of  God,  the  act  itself  being  that  of  omnipotence 
and  irresistible,  it  is  frequently  the  case  that 
the  results  or  natural  consequences  of  an  act 
of  God,  by  the  exercise  of  reasonable  foresight 
and  prudence,  may  be  foreseen  and  guarded 
against.  When  this  can  be  done  by  the  exer- 
cise of  reasonable  diligence  and  prudence,  a 
failure  to  do  so  would  be  negligence,  and  sub- 
ject the  party  upon  whom  this  duty  devolved 
to  damages,  although  the  original  cause  was 
an  act  of  God."  Coleman,  J.,  in  Smith  v. 
Western  R.  Co.,  91  Ala.  455,  24  Am.  St.  Rep. 
929,  49  Am.  &  Eng.  R.  Cas.  108. 

In  this  case  it  was  further  said  that  the 
mere  fact  that,  after  the  injury  has  occurred, 
it  can  then  be  seen  how  the  injury  might  have 
been  avoided,  is  no  proof  of  negligence.  The 
question  is  what  notice  or  knowledge  the  car- 
rier had  or  ought  to  have  had  from  which  he 
might  reasonably  have  anticipated  the  disas- 
ter. Citing  Beatty  v.  Central  Iowa  R.  Co.,  58 
Iowa  242,  8  Am.  &  Eng.  R.  Cas.  210. 

Illustration. —  In  Lang  v.  Pennsylvania  R. 
Co.,  2  Pa.  Dist.  Rep.  125,  154  Pa.  St.  342,  32 
W.  N.  C.  (Pa.)  205,  a  freight  train,  carrying, 
among  other  things,  whiskey,  was  compelled, 


by  an  unusual  flood,  to  stop  near  a  city  that 
had  been  almost  entirely  submerged,  and  the 
men  in  charge  of  the  train  were  forced  by  the 
rising  water  to  leave  it  for  awhile.  Upon  re- 
turning some  time  afterward  they  found  men 
wading  about,  with  axes,  breaking  open  the 
cars,  who,  upon  being  asked  what  they  were 
doing,  replied  that  there  were  five  hundred 
people  starving  and  if  there  was  anything  to 
eat  in  the  train  they  meant  to  have  it,  where- 
upon the  trainmen  went  away,  and  the  whiskey 
and  other  things  to  eat  and  drink  were  taken. 
It  was  held,  in  an  action  to  recover  for  the 
loss  of  the  whiskey,  that  a  verdict  in  favor  of 
the  owner  would  not  be  disturbed,  as  the  flood 
could  not  be  said  to  be  the  proximate  cause  of 
the  loss. 

4.  See  the  title  Act  of  God,  vol.  1,  p.  585. 
In  addition  to  cases  there  cited,  see  Pearce 
v.  The  Thomas  Newton,  41  Fed.  Rep.  106; 
Smith  v.  Western  R.  Co.,  91  Ala.  455,  24  Am. 
St.  Rep.  929,  49  Am.  &  Eng.  R.  Cas.  108; 
Columbus,  etc.,  R.  Co.  v.  Bridges,  86  Ala.  448, 
11  Am.  St.  Rep.  58,  38  Am.  «  Eng.  R.  Cas. 
136;  American  Express  Co.  v.  Smith,  33  Ohio 
St.  511,  31  Am.  Rep.  561;  Philadelphia,  etc., 
R.  Co.  v.  Anderson,  94  Pa.  St.  351,  39  Am. 
Rep.  787.  See  also  Coosa  River  Steamboat 
Co.  v.  Barclay,  30  Ala.  120;  Louisville,  etc., 
R.  Co.  v.  Thompson,  107  Ind.  442,  57  Am. 
Rep.  120,  27  Am.  &  Eng.  R.  Cas.  88;  Withers 
v.  North  Kent  R.  Co.,  3  H.  &  N.  969;  Chi- 
cago, etc.,  R.  Co.  v.  Manning,  23  Neb.  552,  35 
Am.  &  Eng.  R.  Cas.  618;  and  infra,  this  title, 
Excuses  for  Delay. 

5.  Freezing  as  an  Act  of  God.  —  See  the  title 
Act  of  God,  vol.  1,  p.  585. 

6.  See  Vail  v.  Pacific  R.  Co.,  63  Mo.  230; 
Wolf  v.  American  Express  Co.,  43  Mo.  422,  97 
Am.  Dec.  406;  Wing  v.  New  York,  etc.,  R. 
Co.,  1  Hilt.  (N.  Y.)  235;  Swetland  v.  Boston, 
etc.,  R.  Co.,  102  Mass.  276. 
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foresight,  and  also  that  the  carrier  had  adopted  all  such  precautions  as  a  man 
of  ordinary  prudence  and  care  would  have  taken  under  the  circumstances.  If 
the  transportation  is  being  carried  on  at  a  season  of  the  year  and  in  a  locality 
where  a  freezing  spell  is,  in  the  nature  of  things,  probable,  he  will  be  held  lia- 
ble for  a  loss  of  perishable  goods  caused  by  their  being  frozen,  when  common 
prudence  would  have  required  him  to  anticipate  such  a  cold  as  probable  and 
provide  against  it  by  sheltering  the  goods.1 

Broken  Rail  Due  to  Intense  Cold.  —  When  the  loss  is  caused  by  the  breaking  of  a 
rail,  due  to  sudden  intense  cold,  the  carrier  is  not  responsible,  the  loss  being 
properly  chargeable  to  inevitable  accident.3 

Failure  to  Deliver.  —  The  fact  that  the  goods  being  carried  were  injured  by  an 
act  of  God  will  not  constitute  a  defense  where  there  is  a  complete  failure  to 
deliver.  The  carrier  is  liable  in  such  a  case,  and  the  injury  resulting  from  the 
cause  alleged  can  only  be  considered  in  mitigation  of  damages.3 

Proximate  Cause  —  Incidental  Losses.  —  Such  a  cause  is  no  defense  unless  it  is  shown 
to  have  been  the  proximate  cause,4  nor  does  the  defense,  when  available,  apply 
to  losses  which  are  incidental  merely  to  the  principal  cause,  but  which  were 
not  a  necessary  or  unavoidable  consequence.5 

3.  Public  Enemy.  —  The  rule  has  always  been  that  a  carrier  is  not  respon- 
sible for  a  loss  or  delay  caused  by  an  act  of  the  public  enemy.6 

Meaning  of  Term  Public  Enemy.  —  The  latter  expression,  "the  public  enemy,"  is 
used  to  designate  any  superior  organized  body  of  men  sufficient  to  overcome 
any  resistance  the  carrier  might  offer,  and  existing  in  violation  of  the  law 
of  the  realm  ;  and  thus  embraces  mobs  and  bodies  of  strikers  and  rioters,7 
although  the  older  rule  was  more  restrictive.8 

Mobs  and  Eiots.  —  The  View  of  the  Early  English  Authorities  was  that  a  mob  or  riot  could 
not  properly  come  within  the  term  "public  enemy,"  and  that  the  carrier 


1.  See  McGraw  v.  Baltimore,  etc.,  R.  Co.,  18 
W.  Va.  361.  41  Am.  Rep.  696,  9  Am.  &  Eng. 
R.  Cas.  188. 

2.  Breaking  of  Rail  Due  to  Intense  Cold. —  In 

McPadden  v.  New  York  Cent.  R.  Co.,  44  N.  Y. 
478,  4  Am.  Rep.  705,  it  was  attempted  to  hold 
the  defendant  railroad  company  liable  for  an 
accident  which  occurred  by  reason  of  the 
breaking  of  a  rail  occasioned  by  extreme  cold. 
It  was  held  that  the  accident  was  attributable 
to  an  act  of  God;  that  although  it  was  possible 
to  conceive  of  rails  so  manufactured  as  to  be 
able  to  withstand  any  degree  of  cold,  yet  the 
•company  could  not  be  expected  to  supply 
them,  and  could  not  be  held  liable  for  a  fail- 
ure to  do  so,  it  appearing  that  the  rails  used 
were  those  in  general  use  in  that  section,  and 
abundantly  strong  to  withstand  the  usual  cold. 

3.  When  Goods  are  Partially  Injured.  —  Hous- 
ton, etc.,  R.  Co.  v.  Harn,  44  Tex.  628.  See 
also  Charlotte,  etc.,  R.  Co.  v.  Wooten,  87  Ga. 
203. 

4.  Such  Cause  Must  have  been  Proximate  Cause 
of  Loss.  —  See  McCarthy  v.  Louisville,  etc.,  R. 
Co.,  102  Ala.  193,  48  Am.  St.  Rep.  29,  61  Am. 
&  Eng.  R.  Cas.  178;  King  v.  Shepherd,  3  Story 
(U.  S.)  356;  Missouri  Pac.  R.  Co.  v.  Barnes,  2 
Tex.  App.  Civ.  Cas.,  §  574. 

5.  In  Lipford  v.  Charlotte,  etc.,  R.  Co.,  7 
Rich.  L.  (S.  Car.)  409,  the  defendant  railroad 
company  was  delayed  in  carrying  the  plain- 
tiff's cotton  to  market  by  one  of  its  bridges 
being  washed  out  by  an  unusual  freshet. 
During  the  delay,  there  was  a  decline  in  the 
price  of  cotton  in  the  market,  and  the  cotton 
itself  was  damaged  bv  improper  handling.  It 


was  held  that  the  defendant  was  not  liable  for 
the  damage  resulting  from  the  delay,  but  that 
it  was  responsible  for  the  damage  caused  to  the 
cotton  by  bad  handling. 

Question  for  Jury. —  Whether  the  inevitable 
accident  was  the  cause  of  the  loss  is  a  ques- 
tion  ordinarily  for  the  jury  to  determine  where 
the  facts  admit  of  more  than  one  fair  conclu- 
sion. Elliott  v.  Rossell,  10  Johns.  (N.  Y.)  1,  6 
Am.  Dec.  306. 

6.  Act  of  Public  Enemy.  — ■  A  capture,  by  pub- 
lic enemies,  of  property  intrusted  to  a  carrier 
for  transportation,  releases  him  from  further 
obligations  respecting  it,  since  such  an  act 
puts  it  out  of  his  power  to  do  what  he  had 
undertaken  to  do.  Spaids  v.  New  York  Mail 
Steamship  Co.,  3  Daly  (N.  Y.)  139.  See  also 
Clark  v.  Pacific  R.  Co.,  39  Mo.  184,  90  Am. 
Dec.  458. 

In  Lewis  v.  Ludwick,  6  Coldw.  (Tenn.)  368, 
98  Am.  Dec.  454,  it  is  said  that  the  term  "  pub- 
lic enemies  "  means  those  with  whom  the 
nation  is  at  war,  and  does  not  include  thieves, 
robbers,  rioters,  insurgents,  or  an  irresistible 
mob.  (But  see,  as  to  irresistible  mobs,  infra, 
this  section,  paragraph  Mobs  and  Riots.)  In  this 
case  it  was  held  that  Morgan  and  his  band  of 
confederates  were  "  public  enemies  "  in  the 
technical  sense,  and  a  loss  caused  by  them 
would  not  render  the  carrier  liable.  Bland  v. 
Adams  Express  Co..  1  Duv.  (Ky.)  232,  85  Am. 
Dec.  623. 

7.  See  infra,  this  section,  paragraph  Mobs 
and  Riots. 

8.  See  Missouri  Pac.  R.  Co.  v.  Nevill,  60 
Ark.  375,  citing  Hutch,  on  Carr.  §  205. 

;  Volume  V. 


Liability  for  Loss,  oto. 


CARR//iRS  OF  GOODS. 


Public  Enemy* 


was  liable  for  a  loss  or  delay  caused  by  such  a  state  of  affairs,  the  reason  first 
u\l  being  that  the  carrier  ought  to  have  at  his  command  a  sufficient  force 
epel  a  mob,'  and  afterwards  that  the  recognition  of  such  a  rule  would  tend 
to  open  the  way  to  collusion  between  the  carrier  and  third  parties  for  defraud- 
ing the  shipper.'2 

Present  Doctrine.  — ■  Hut  this  view  has  been  abandoned  by  the  English  author- 
ities, and  has  never  obtained  in  the  United  States.  The  existence  of  a  mob  or  riot 
of  such  magnitude  as  to  render  transportation  dangerous  or  impossible  is  an 
excuse  for  delay  in  transportation;3  and  a  carrier  is  not  liable  for  loss  or 
injury  occurring  as  a  result  of  the  violence  of  the  mob,  when  it  had  taken  all 
precautions  against  such  violence  that  ordinary  care  or  prudence  could  suggest.* 


1.  Early  English  View.  —  Coggs  v.  Bernard,  2 
Ld.  Raym.  909,  3  Salk.  n.  See  also  Lewis  v. 
Lud  wick,  6  Cold  w.  (Tenn.)  370,  98  Am.  Dec.  454. 

2.  Reason  For  the  Rule.  —  In  the  case  of  For- 
ward v.  Pittard,  1  T.  R.  27,  Lord  Mansfield 
observed:  "If  an  armed  force  come  to  rob 
the  carrier  of  the  goods,  he  is  liable;  and  a 
reason  is  given  in  the  books  which  is  a  bad 
one,  viz.,  that  he  ought  to  have  a  sufficient 
force  to  repel  it.  But  that  would  be  impossi- 
ble in  some  cases,  as,  for  instance,  in  the  riots 
of  1780  [the  Lord  George  Gordon  riots].  The 
true  reason  is  for  fear  it  may  give  room  for 
collusion,  that  the  [carrier]  may  contrive  to  be 
robbed  on  purpose  and  share  the  spoil."  It 
was,  accordingly,  held  in  Barclay  v.  Cuculla 
y  Gana,  3  Doug.  389,  26  E.  C.  L.  157,  where  a 
vessel  lying  in  the  Thames,  with  goods  on 
board,  was  seized  at  night  by  a  band  of  eleven 
armed  men  and  plundered  of  her  cargo,  that 
the  captain  was  liable  to  the  shippers  for  the 
loss,  and  could  not  defend  on  the  ground  of 
vis  major. 

3.  Present  Rule  —  Carrier  Exempt.  —  Geismer 
v.  Lake  Shore,  etc.,  R.  Co.,  102  N.  Y.  563,  55 
Am.  Rep.  837,  26  Am.  &  Eng.  R.  Cas.  287, 
reversing  34  Hun  (N.  Y.)  50. 

4.  Pittsburgh,  etc.,  R.  Co.  v.  Hazen,  84  111. 
36,  25  Am.  Rep.  422. 

In  Gulf,  etc.,  R.  Co.  v.  Levi,  (Tex.  1889)  12 
S.  W.  Rep.  677,  40  Am.  &  Eng.  R.  Cas.  115,  it 
was  held  that  under  the  Rev.  Stat,  of  Texas, 
art.  277,  which  provides  that  the  duties  and 
liabilities  of  carriers  shall  be  the  same  as  at 
common  law,  unless  otherwise  provided,  an 
interstate  carrier  is  liable  for  a  loss  caused  by 
a  mob  of  rioters,  the  court  considering  that 
such  a  mob  was  not  within  the  term  vis 
major.  But  this  rule  was  reversed  on  a  re- 
hearing, and  the  carrier  held  to  be  exempt  from 
liability  for  such  a  loss.  Gulf,  etc.,  R.  Co.  v. 
Levi,  76  Tex.  337,  18  Am.  St.  Rep.  45.  See 
also  Southern  Express  Co.  v.  Glenn,  16  Lea 
(Tenn.)  472. 

A  Different  Rule  Seems  to  Prevail  in  Arkansas, 
the  courts  holding  that  a  riotous  mob  is  not  a 
"  public  enemy."  Missouri  Pac.  R.  Co.  v. 
Nevill,  60  Ark.  375.  In  a  later  case,  the  car- 
rier was  held  not  liable  for  the  loss  of  goods 
destroyed  by  a  mob,  but  the  holding  was  on 
the  express  ground  that  the  carrier  was  liable, 
at  the  time,  as  a  warehouseman  only.  Pacific 
Express  Co.  v.  Wallace,  60  Ark.  100,  61  Am.  & 
Eng.  R.  Cas.  170. 

In  the  case  of  Pittsburgh,  etc.,  R.  Co.  v. 
Hollowell,  65  Ind.  188,  32  Am.  Rep.  63,  it  ap- 
peared that  the  defendant  company  was  pre- 
vented from  receiving  and  transporting  cattle 


belonging  to  the  plaintiff,  as  it  had  agreed  to 
do,  by  reason  of  the  forcible  resistance  of  an 
armed  mob  which  prevented  the  company  from 
moving  its  trains.  The  plaintiff  urged  that, 
on  principle,  a  mob  was  not  a  "public  enemy," 
and  the  company  was,  therefore,  clearly  liable. 
The  court,  however,  said:  "  The  strict  rule 
contended  for  by  the  appellee  is  applicable  to 
common  carriers  only  after  they  have  received 
the  goods  for  transportation  and  fail  to  deliver 
them  at  their  destination,  or  when  they  are- 
lost.  In  cases  like  the  present,  for  delay  in 
receiving  and  carrying  the  goods,  the  carrier 
is  not  an  insurer,  and  is  bound  only  by  the 
general  rule  of  liability  for  a  breach  of  his 
contract  or  of  his  public  duty  as  a  carrier,  and 
may  be  excused  for  delay  in  receiving  the 
goods  or  in  transporting  them  after  they  have 
been  received,  whenever  the  delay  is  neces- 
sarily caused  by  unforeseen  disaster,  which 
human  prudence  cannot  provide  against,  or  by 
accident  not  caused  by  the  negligence  of  the 
carrier,  or  by  thieves  and  robbers,  or  an  un- 
controllable mob." 

Strike  among  Employees. —  In  the  case  of 
Geismer  v.  Lake  Shore,  etc.,  R.  Co.,  102  N.  Y. 
563,  55  Am.  Rep.  837,  26  Am.  &  Eng.  R.  Cas. 
287,  it  was  held  that  in  respect  to  the  liability 
of  a  railroad  company  for  delay  in  transporta- 
tion and  delivery  of  goods,  all  that  can  be  re- 
quired of  it  is  the  exercise  of  due  care  to 
forward  and  deliver  promptly.  There  is  no 
absolute  duty  resting  upon  a  carrier  by  rail- 
road to  deliver  goods  within  what  is,  under 
ordinary  circumstances,  a  reasonable  time. 
When  the  misconduct  of  men  acting  unlaw- 
fully, such  as  incendiaries,  mobs,  etc.,  delays 
the  running  of  trains,  the  only  duty  resting 
upon  the  carrier,  if  not  otherwise  in  fault,  is 
to  use  reasonable  diligence  to  overcome  the 
obstacles  interposed,  and  forward  the  goods. 
The  facts  that  persons  who  formed  themselves 
into  a  mob  and  organized  arrangements  to 
hinder  the  running  of  railroad  trains  were  em- 
ployees of  the  company,  engaged  by  it  to  ren- 
der the  various  services  needful  in  operating 
the  road;  that  they  united  in  a  "  strike,"  and 
engaged  in  lawless  acts  of  violence,  injurious 
to  the  property  and  discipline  of  the  com- 
pany, and  for  a  time  prevented  the  running  of 
trains,  as  a  means  of  coercing  the  company  in 
yielding  to  their  demands  upon  it  relative  to 
hours  of  labor,  rate  of  wages,  and  like  mat- 
ters; and  that  the  company  might  have  put  an 
end  to  the  strike  and  the  detention  by  yielding 
to  such  demands,  but  did  not  do  so,  do  not 
prevent  the  company  from  interposing  the  de- 
tention as  a  defense  to  a  demand  of  shippers 
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A  mob  of  such  magnitude  as  to  be  beyond  the  control  of  the  ordinary  author- 
ities charged  with  the  conservation  of  the  peace  is  a  "public  enemy,"  and  a 
carrier  is  not  responsible  for  losses  caused  by  its  wrongful  conduct.1 

Armed  Force.  —  Where  goods  are  taken  from  a  carrier  by  an  armed  force  large 
enough  to  render  any  resistance  on  its  part  futile,  whether  such  a  force  be  the 
regular  soldiery  of  the  government  or  a  band  of  insurrectionists,  or  a  part  of 
the  organized  army  of  a  recognized  rebellion,  the  carrier  is  not  liable ;  such  a 
force  comes  within  the  term  vis  major,  and  a  carrier  is  not  liable  for  damages 
resulting  from  its  action.2 

4.  Seizure  by  Court  Process  —  a.  Attachment  —  "When  Process  Valid.  —  Where 
the  goods  are  levied  on  in  the  carrier's  hands  under  a  valid  attachment  or  exe- 
cution, and  possession  of  them  taken  by  the  officer  having  the  writ,  the  car- 
rier is  not  liable  for  non-delivery,  the  process  of  the  court  being  within  the 
term  vis  major? 


of  goods  over  the  road  for  damages  for  delay 
in  transportation,  especially  if  it  had,  through- 
out the  detention,  employees  at  hand  who  were 
able  and  willing  to  move  the  trains  required 
for  carriage  of  the  plaintiff's  goods,  but  who 
were  forbidden  and  prevented  by  the  violent, 
lawless  acts  of  the  strikers.  Lawless  acts  of 
employees,  adverse  to  the  interests  and  con- 
trary to  the  orders  of  the  employer,  cannot  be 
imputed  to  it  as  having  been  done  by  its  agents 
and  servants. 

Mobs  Causing  Conflagration.  —  In  Hall  v. 
Pennsylvania  R.  Co.,  i  Fed.  Rep.  226,  3  Am. 
&  Eng.  R.  Cas.  274,  the  goods  were  shipped 
under  a  bill  of  lading  exempting  the  carrier 
from  losses  caused  by  fire.  While  the  goods 
were  in  transit  a  strike  occurred,  and  a  mob  at 
Pittsburgh  forced  the  carrier  to  leave  the  car 
containing  the  goods  on  the  track  in  the  yards. 
Shortly  afterwards,  a  fire  broke  out  in  some 
cars  near  by  containing  petroleum  and  was 
communicated  to  the  car  in  question.  It  was 
held  that  the  carrier  was  not  liable,  the  loss 
being  within  the  exemption. 

A  similar  conclusion  was  reached  in  Wert- 
heimer  v.  Pennsylvania  R.  Co.,  17  Blatchf. 
(U.  S.)  421,  where  goods  were  lost  at  the  same 
time,  shipped  under  a  similar  bill  of  lading. 
In  this  case,  however,  the  court  added  the 
following:  "When  it  appeared,  as  it  did  here, 
that  the  fire  by  which  the  plaintiff's  goods 
were  destroyed  was  the  act  of  a  mob,  engaged 
in  a  struggle  with  the  military  authorities  of 
the  state,  without  anything  to  show  that  the 
defendants  were  bound  from  the  circum- 
stances to  anticipate  such  a  result,  the  de- 
fense was  affirmatively  established." 

1.  Missouri  Pac.  R.  Co.  v.  Levi,  4  Tex.  App. 
Civ.  Cas.,  §  8;  Gulf,  etc.,  R.  Co.  v.  Levi,  76 
Tex.  337,  42  Am.  &  Eng.  R.  Cas.  439.  See 
also  Baltimore,  etc.,  R.  Co.  v.  O'Donnell,  49 
Ohio  St.  489,  55  Am.  &  Eng.  R.  Cas.  667. 

2.  Armed  Force.  —  Illinois  Cent.  R.  Co.  v. 
Ashmead,  58  111.  487  (United  States  troops); 
Railroad  Co.  v.  Hurst,  11  Heisk.  (Tenn.)  625. 
Compare  Seligman  v.  Armijo,  1  N.  Mex. 
459- 

In  Southern  Express  Co.  v.  Womack,  1 
Heisk.  (Tenn.)  267,  goods  had  been  taken  from 
the  defendant  carrier  by  a  body  of  United 
States  troops.  The  trial  court  held  that  such 
troops  could  not  be  considered  "  public  ene- 
mies; "  but  on  appeal  this  holding  was  re- 
versed, on  the  ground  that  while  the  United 


States  was  the  real  government  then  existing, 
still,  the  contract  having  been  made  within  the 
Confederacy,  the  troops  were  "  public  ene- 
mies "  at  the  place  where  the  contract  was 
made,  so  as  to  relieve  the  carrier  from  liability. 

Confederate  Forces.  —  Losses  caused  by  the 
Confederate  forces  in  the  late  war  were  all 
considered  as  losses  caused  by  "  a  public 
enemy."  See  Gage  v.  Tirrell,  9  Allen  (Mass.) 
302;  Lewis  v.  Ludwick,  6  Coldw.  (Tenn.)  368, 
98  Am.  Dec.  454;  Wallace  v.  Sanders,  42  Ga. 
486,  50  Ga.  134;  Bland  v.  Adams  Express  Co., 
1  Duv.  (Ky.)  232,  85  Am.  Dec.  623;  Philadel- 
phia, etc.,  R.  Co.  v.  Harper,  29  Md.  330;  Hub- 
bard v.  Harnden  Express  Co.,  10  R.  I.  244; 
Porcher  v.  Northeastern  R.  Co.,  14  Rich.  L. 
(S.  Car.)  181;  Keppel  v.  Petersburg  R.  Co., 
Chase's  Dec.  (U.  S.)  167.  Compare  McCranie 
v.  Wood,  24  La.  Ann.  406;  Patterson  v.  North 
Carolina  R.  Co.,  64  N.  Car.  147. 

In  Nashville,  etc.,  R.  Co.  v.  Estes,  10  Lea 
(Tenn.)  749,  3  Am.  &  Eng.  R.  Cas.  492,  the 
plaintiff  delivered  to  the  defendant  company 
at  Nashville,  fifty-two  barrels  of  whiskey  for 
shipment.  The  railroad  was  at  that  time 
under  the  control  of  the  Confederate  forces, 
and,  on  account  of  the  transportation  of  army 
stores,  the  whiskey  was  not  shipped.  Shortly 
after  the  delivery  of  the  whiskey,  the  Confed- 
erate forces  were  compelled  to  withdraw  from 
Nashville,  and  before  leaving  they  destroyed 
the  whiskey.  It  was  held  that  the  carrier  was 
not  liable,  the  loss  having  been  caused  by  a 
vis  major.  See  also  Southern  Express  Co.  v. 
Womack,  1  Heisk.  (Tenn.)  256.  It  would  be 
immaterial  in  such  a  case  whether  the  spirits 
delivered  to  the  railroad  company  for  trans- 
portation were  destroyed  by  the  order  of  the 
Confederate  authorities  as  a  military  measure 
to  prevent  their  falling  into  the  hands  of  the 
approaching  Federal  army,  or  as  a  matter  of 
public  necessity  for  the  safety  of  the  people  in 
the  neighborhood;  in  either  case  such  destruc- 
tion would  be  a  good  defense  for  the  company 
whose  road  was  at  the  time  in  the  hands  of 
said  authorities.  Nashville,  etc.,  R.  Co.  v. 
Estis,  7  Heisk.  (Tenn.)  622. 

3.  Where  Process  Valid  —  United  States.  — 
Stiles  v.  Davis,  I  Black  (U.  S.)  101;  The  Idaho, 
93  U.  S.  575;  The  M.  M.  Chase,  37  Fed.  Rep. 
708. 

Georgia.  —  Savannah,  etc.,  R.  Co.  v.  Wilcox, 
48  Ga.  432,  11  Am.  Ry.  Rep.  375;  Wallace  v. 
Matthews,  39  Ga.  617,  99  Am.  Dec.  473. 
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When  Process  Void. —  But  seizure  under  such  process  is  a  defense  to  the  car- 
rier only  in  eases  where  the  process  is  legal  and  regular;  a  seizure  under  void 
process  is  no  defense.1 


Indiana.  —  Ohio,  etc.,  R.  Co.  v.  Yohc,  51 
Ind.  181,  19  Am.  Rep.  727. 

Wassttekusetts. — Adams  v.  Scott,  104  Mass. 
164. 

Michigan.  —  Pingree  v.  Detroit,  etc.,  R.  Co., 
66  Mich.  143,  11  Am.  St.  Rep.  479. 

Missouri.  —  Landa  v.  Hoick,  129  Mo.  663 
(carrier  is  subject  to  garnishment  by  shipper's 
creditor). 

\  ••••  ■'/<  w.  .  —  MacVeagh  v.  Atchison,  etc., 
R.  Co.,  3  N.  Mex.  205,  18  Am.  &  Eng.  R.  Cas. 
654- 

\  York.  —  Rliven  v.  Hudson  River  R. 
Co.,  36  N.  Y.  403  (provided  notice  is  promptly 
given  to  the  consignor);  Rogers  v.  Weir,  34 
N.  Y.  463;  Mierson  v.  Hope,  2  Sweeny  (N.  Y.) 
561;  Edson  v.  Weston,  7  Cow.  (N.  Y.)  278; 
Van  Winkle  v.  U.  S.  Mai!  Steamship  Co.,  37 
Barb.  (N.  Y.)  122;  Barnard  v.  Kobbe,  54  N.  Y. 
516;  Bates  v.  Stanton,  1  Duer  (N.  Y.)  79. 

Oregon.  — Jewelt  v.  Olsen,  18  Oregon  419,  17 
Am.  St.  Rep.  745,  42  Am.  &  Eng.  R.  Cas.  435. 

Vermont.  —  Burton  v.  Wilkinson,  18  Vt.  186, 
46  Am.  Dec.  145. 

See  also  Edson  v.  Weston,  7  Cow.  (N.  Y.) 
278 ;  Verrall  v.  Robinson,  5  Tyr.  1069,  4  D.  P.  C. 
242;  Sheridan  v.  New  Quay  Co.,  4  C.  B.  N.  S. 
618,  93  E.  C.  L.  618;  Wilson  v.  Anderton,  1  B. 
&  Ad.  450,  20  E.  C.  L.  426;  Hayden  v.  Davis, 
9  Cal.  573. 

Wife's  Goods  Attached  in  Action  against  Hus- 
band. —  In  Furman  v.  Chicago,  etc.,  R.  Co.,  57 
Iowa  42,  6  Am.  &  Eng.  R.  Cas.  280,  goods  be- 
longing to  the  wife  and  consigned  to  her  at 
Atchison,  Kansas,  were  delivered  to  a  carrier 
at  Chicago  by  the  husband,  who  had  authority 
to  so  deliver  the  same  and  contract  for  their 
transportation.  After  their  delivery  to  the 
carrier,  they  were  attached  in  an  action 
against  the  husband  and  taken  possession  of 
by  an  officer,  and  upon  the  husband  going  to 
the  office  of  the  carrier  to  direct  a  change  of 
place  of  shipment  he  was  informed  of  the 
attachment,  and  after  such  notice  had  ample 
time  to  assert  his  wife's  right  to  the  goods. 
It  was  held  that  upon  such  showing  a  verdict 
against  the  carrier  for  failure  to  deliver  the 
goods,  pursuant  to  the  contract  for  their  car- 
riage, should  be  set  aside  as  against  the  evi- 
dence. See  subsequent  appeals,  Furman  v. 
Chicago,  etc.,  R.  Co.,  62  Iowa  395,  23  Am.  & 
Eng.  R.  Cas.  730,  68  Iowa  219,  81  Iowa  540,  45 
Am.  &  Eng.  R.  Cas.  385. 

Notice  to  Shipper  by  Carrier. —  In  MacVeagh 
v.  Atchison,  etc.,  R.  Co.,  3  N.  Mex.  205,  18 
Am.  &  Eng.  R.  Cas.  654,  it  was  held  that  a 
seizure  under  legal  process,  like  an  act  of  God, 
will  excuse  a  common  carrier  from  liability  for 
failure  to  deliver  goods  intrusted  to  his  care 
for  shipment.  The  court,  by  Axtell,  C.  J., 
said:  "  If  property  has  been  seized  under 
legal  process,  and  the  owner  has  timely  notice 
thereof,  and  was  as  much  in  a  position,  by  the 
exercise  of  ordinary  and  proper  diligence,  to 
protect  it  as  if  formal  notice  had  been  given, 
the  common  carrier  may  well  presume  that 
such  diligence  will  be  employed,  and  thus  be 
excused  from  the  refined  and  technical  observ- 


ance of  the  rule  as  to  the  notice  and  kind 
of  notice  which  by  some  decisions  seems  to  be 
required.  In  such  case,  the  negligence  and 
laches  of  the  owner,  if  it  do  not  occasion  the 
loss,  so  contributes  towards  it  that  he  should 
bear  the  burden  of  it  and  not  be  heard  to 
attribute  it  to  the  fault  of  another."  Citing 
Robinson  v.  Memphis,  etc.,  R.  Co.,  16  Fed. 
Rep.  57. 

Goods  Taken  by  One  Having  Title  Paramount  to- 
Consignor.  —  The  fact  that  goods  were  taken 
from  the  carrier's  possession  by  one  having 
title  thereto  paramount  to  that  of  the  con- 
signor, is  a  good  defense  to  an  action  by  the 
consignee  or  indorsee  of  the  bill  of  lading  for 
nondelivery  of  the  property.  National  Bank 
of  Commerce  v.  Chicago,  etc.,  R.  Co.,  44 
Minn.  224;  20  Am.  St.  Rep.  566. 

Mortgaged  Property.  —  Where  property  deliv- 
ered to  a  carrier  by  one  who  has  taken  posses- 
sion of  it  under  a  mortgage  is  attached  under 
a  writ  issued  against  the  mortgagor,  the  car- 
rier is  relieved  from  liability  for  a  failure  to 
deliver  it,  the  writ  being  regular  and  valid, 
although  the  writ  does  not  specify  the  particu- 
lar property  levied  on.  Pingree  v.  Detroit, 
etc.,  R.  Co.,  66  Mich.  143,  11  Am.  St.  Rep.  479. 

Attachment  and  Stoppage  in  Transitu.  —  After 
the  goods  have  been  attached  in  the  hands  of 
the  carrier,  an  order  from  the  consignor  to 
stop  in  transitu  will  not  operate  to  secure  to 
him  the  right  of  possession,  and  if  the  carrier 
gives  the  owner  proper  notice  of  the  attach- 
ment proceeding  it  is  not  responsible  for  a  sale 
of  the  goods  under  the  attachment.  Balti- 
more, etc.,  R.  Co.  v.  Davis,  (Pa.  1888)  12  Atl. 
Rep.  335,  32  Am.  &  Eng.  R.  Cas.  563.  As  to 
the  general  rule  as  to  the  priority  of  the  ven- 
dor's right  to  stop  in  transit  over  attachments, 
see  the  title  Stoppage  in  Transitu. 

1.  Invalid  Process.  —  Edwards  v.  White  Line 
Transit  Co.,  104  Mass.  159,  6  Am.  Rep.  213; 
Kiff  v.  Old  Colony,  etc.,  R.  Co.,  117  Mass.  591, 
19  Am.  Rep.  429;  Bennett  v.  American  Ex- 
press Co.,  83  Me.  236,  23  Am.  St.  Rep.  774,  49 
Am.  &  Eng.  R.  Cas.  56;  Gibbons  v.  Farwell, 
63  Mich.  344,  6  Am.  St.  Rep.  301;  Faust  v. 
South  Carolina  R.  Co.,  8  S.  Car.  118.  See  also 
Great  Western  R.  Co.  v.  McComas,  33  111.  185. 

In  Nickey  v.  St.  Louis,  etc.,  R.  Co.,  35  Mo. 
App.  79,  the  property  was  seized  by  an  officer 
under  no  authority  other  than  a  telegram  from 
the  sheriff  of  another  county  directing  him  to 
seize  it  as  he  had  an  attachment  against  it  in 
his  hands.  Afterwards  the  attachment  was 
duly  levied  on  the  property.  It  was  held  that 
the  seizure  was  without  any  authority  what- 
ever on  the  part  of  the  officer,  and  would  afford 
no  defense  to  the  carrier  when  sued  for  a  fail- 
ure to  deliver.  And  such  a  loss  was  the  re- 
sult of  negligence  from  liability  for  which  the 
carrier  could  not  protect  itself  by  special  con- 
tract. The  fact  of  the  subsequent  attachment 
was  no  defense. 

The  fact  that  the  statute  under  which  the 
process  issued  was  subsequently  adjudged  to 
be  unconstitutional  will  not  affect  the  carrier's 
defense  that  the  goods  were  taken  from  its 
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Goods  Not  Property  of  Party  Named  in  Writ.  —  It  is  questionable  whether  it  is  any 
defense  where  the  goods  were  not  liable  to  levy  because  not  the  property  of 
the  person  named  in  the  writ,  although  in  such  a  case  the  carrier,  it  seems,  if 
made  liable,  would  be  subrogated  to  the  rights  of  the  owner  of  the  goods 
against  the  sheriff.1 

When  Goods  Attachable.  —  Property  in  the  possession  of  a  carrier  and  in  the  ter- 
ritorial jurisdiction  of  the  court  issuing  the  writ  is  liable  to  attachment  as 
other  property  is.*  But  as  actual  manual  seizure  of  the  property  is  necessary 
to  subject  it  to  attachment,  it  is  not  attachable  in  a  carrier's  hands  by  mere 
service  of  the  writ  on  the  company,  it  having  then  passed  beyond  the  reach  of 
manual  seizure  by  the  officer.3 

Duty  of  Carrier.  —  In  case  of  seizure  of  a  shipper's  goods  under  process  of 
law,  it  is  the  carrier's  duty  to  notify  the  shipper  or  his  agent  promptly,  in 
order  to  enable  him  to  make  defense.4 


possession  under  legal  process.  The  carrier 
is  not  bound  to  know  that  the  statute  is  uncon- 
stitutional, and  need  only  look  to  the  face  of  the 
writ.  McAlister  v.  Chicago,  etc.,  R.  Co.,  74 
Mo.  351,  7  Am.  &  Eng.  R.  Cas.  373.  See  also 
Robinson  v.  Memphis,  etc.,  R.  Co.,  16  Fed. 
Rep.  57. 

1.  Where  Goods  Attached  Not  Property  of  Party 
Named  in  the  Writ.  —  See  opinion  of  the  court 
in  Rogers  v.  Weir,  34  N.  Y.  463.  See  also  the 
titles  Sheriffs;  Attachment,  vol.  3,  p.  181 : 
Subrogation. 

In  an  action  against  a  carrier  for  a  breach 
of  contract  in  failing  to  deliver  certain  goods 
belonging  to  the  plaintiff,  it  is  no  defense  to 
show  that  they  were  taken  away  from  the  de- 
fendant carrier  under  an  attachment  against  a 
person  who  was  not  their  owner.  Edwards  v. 
White  Line  Transit  Co.,  104  Mass.  159,  6  Am. 
Rep.  213;  The  Mary  Ann  Guest,  1  Blatchf. 
(U.  S.)  358;  Wells  v.  American  Express  Co., 
55  Wis.  23,  6  Am.  &  Eng.  R.  Cas.  298,  42  Am. 
Rep.  695;  Walker  v.  Detroit,  etc.,  R.  Co.,  49 
Mich.  446,  9  Am.  &  Eng.  R.  Cas.  251.  Com- 
pare Ohio,  etc.,  R.  Co.  v.  Yohe,  51  Ind.  181,  19 
Am.  Rep.  727. 

See  Furman  v.  Chicago,  etc.,  R.  Co.,  62 
Iowa  395,  6  Am.  &  Eng.  R.  Cas.  280,  which 
was  a  case  of  an  attachment  of  a  wife's  goods 
under  a  writ  against  her  husband,  and  the  car- 
rier was  held  not  responsible  under  the  cir- 
cumstances. 

A  carrier  has  no  right  to  hold  goods  just  re- 
ceived, to  answer  an  attachment  issued  at  the 
instance  of  creditors  of  the  shipper,  and  pre- 
viously served  upon  it.  Bingham  v.  Lamp- 
ing, 26  Pa.  St.  340,  67  Am.  Dec.  418. 

Subsequent  Dissolution  of  Attachment.  —  Where 
goods  in  the  hands  of  a  carrier  are  attached, 
but  not  taken  out  of  the  carrier's  custody,  it  is 
the  duty  of  the  carrier,  upon  the  dissolution 
of  the  attachment,  to  carry  the  goods  in  accord- 
ance with  the  original  contract,  although  the 
rule  might  be  otherwise  where  the  goods  are 
taken  away  from  the  carrier's  custody  by  the 
officer.  Faust  v.  South  Carolina  R.  Co.,  8  S. 
Car.  118. 

Levy  Must  Be  Valid.  —  In  order  for  an  attach- 
ment or  similar  process  to  constitute  a  defense 
to  the  carrier  the  levy  of  the  process  must  be 
regular.  Gibbons  v.  Farwell,  63  Mich.  344,  6 
Am.  St.  Rep.  301. 

Where  the  carrier  surrenders  live  stock 
being  carried  by  it  to  an  officer  who  merely 


exhibits  a  telegram  from  a  sheriff  directing 
him  to  seize  the  stock  under  a  writ  of  attach- 
ment alleged  to  be  in  the  sheriff's  hands,  the 
carrier  will  be  liable  to  the  shipper  for  dam- 
ages caused  by  its  negligence.  And  this  lia- 
bility will  not  be  affected  by  the  subsequent 
appearance  of  the  sheriff  and  his  actual  levy 
of  the  attachment  on  the  stock.  Nickey  v.  St. 
Louis,  etc.,  R.  Co.,  35  Mo.  App.  79. 

Carrier  Resisting  Attachment  —  When  Permis- 
sible. —  Where  the  carrier  is  sued  for  refusing 
to  permit  goods  in  its  custody  to  be  attached, 
it  may  show,  as  a  complete  defense,  that  the 
property  was  not  the  property  of  the  defend- 
ant in  the  attachment.  Simpson  v.  Dufour, 
126  Ind.  322,  22  Am.  St.  Rep.  590.  See  also 
State  v.  Intoxicating  Liquors,  83  Me.  158. 

2.  When  Property  in  Hands  of  Carrier  Attach- 
able—Illinois Cent.  R.  Co.  ?.  Cobb,  4S  111. 
402;  Western  R.  Co.  v.  Thornton,  60  Ga.  300; 
Wheat  v.  Platte  City,  etc.,  R.  Co.,  4  Kan.  370; 
Sutherland  v.  Peoria  Second  Nat.  Bank,  78 
Ky.  250,  6  Am.  &  Eng.  R.  Cas.  368;  Bonner  v. 
Marsh,  10  Smed.  &  M.  (Miss.)  376,  48  Am. 
Dec.  754;  Lawrence  v.  Smith,  45  N.  H.  533,  86 
Am.  Dec.  183. 

Exempt  Property. —  In  Kiff  v.  Old  Colony, 
etc.,  R.  Co.,  117  Mass.  591,  19  Am.  Rep.  429, 
it  was  held  that  if  goods  exempt  from  attach- 
ment are  taken  from  the  carrier  by  an  officer 
who  attaches  them  as  the  property  of  the 
owner,  it  is  no  defense  to  an  action  against 
the  carrier  by  the  owner,  for  failure  to  deliver 
the  goods,  that  they  were  taken  from  him 
against  his  will,  and  without  fraud  or  collusion 
on  his  part,  and  that  he  was  ignorant  of  the 
nature  of  the  goods  and  supposed  the  attach- 
ment to  be  valid. 

Attachment  for  Vendor's  Debt. —  Delivery  to 
the  carrier  of  goods  sold  transfers  title  to  the 
vendee.  (See  the  title  Sales.)  And  the  goods 
cannot  thereafter  be  attached,  in  the  hands  of 
the  carrier,  for  a  debt  due  by  the  vendor. 
Louisville,  etc.,  R.  Co.  v.  Spalding,  (Ky.  18S5) 
22  Am.  &  Eng.  R.  Cas.  418. 

3.  Pennsylvania  R.  Co.  -'.  Pennock,  51  Pa. 
St.  244. 

4.  Notice  of  Seizure  Must  be  Given  to  Owner 
Promptly.  —  Bliven  7'.  Hudson  River  R.  Co.,  36 
N.  Y.  403,  affirming  35  Barb.  (N.  Y.)  188; 
Jewett  v.  Olsen,  18  Oregon  419,  17  Am.  St. 
Rep.  745,  42  Am.  &  Eng.  R.  Cas.  435;  Ohio, 
etc.,  R.  Co.  v.  Yohe,  51  Ind.  181,  19  Am.  Rep. 
727;  Baltimore,  etc.,  R.  Co.  v.  O'Donnell,  49 
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Carrier  Not  Bound  to  Defend  Suit.  —  Where  the  property  being  carried  by  the  car- 
rier is  seized  under  legal  process,  and  the  carrier  notifies  the  consignor  and 
consignee  of  the  fact,  it  lias  a  right  to  presume  that  they  will  attend  to  their 
property  and  protect  it  in  the  suit,  and  is  not  bound  to  defend  the  attachment 
suit  or  exert  itself  to  save  the  goods.  Nor  is  it  the  duty  of  the  carrier  to 
resist  the  officer  or  seek  to  evade  service  of  the  process.1 

Liability  of  Carrier  for  Removing  Property  Attached.  —  Where  the  attachment  or  Other 
process  under  which  goods  are  seized  is  valid,  a  carrier  is  bound  to  respect  it 
and  is  liable  for  removing  property  so  levied  on,  although  at  the  direction  of 
the  owner.8 

But  a  Demand  by  a  Mortgagee  under  a  mortgage  given  by  the  consignof,  and  proof 
that  the  condition  of  the  mortgage  has  been  broken,  does  not  constitute  such 
legal  process  .is  the  carrier  is  bound  to  respect,  and  it  will  not  be  liable  to  the 
mortgagee  as  for  a  conversion  for  failure  to  deliver  upon  such  a  demand.3 

b.  Garnishment  —  Goods  in  Depot.  —  A  carrier  is  liable  to  be  summoned  as 
garnishee  in  a  proceeding  against  a  shipper  who  has  sent  goods  to  it  for  trans- 
portation, and  service  of  the  summons  will  bind  the  carrier  as  to  goods  of  the 
defendant  shipper  in  its  possession  within  the  jurisdiction  of  the  garnishing 
court,  to  the  same  extent  as  in  ordinary  cases  of  garnishment.4 

A  Defense  when  Proceedings  Valid. — And  such  a  garnishment,  when  the  proceed- 
ing is  valid,  is  a  defense  to  an  action  against  the  carrier  for  a  refusal  to  deliver 
the  goods,  though  it  is  only  a  defense  for  delay  in  delivery  where  the  carrier  is 
ultimately  discharged  as  garnishee  and  the  goods  thereby  released.5 

Goods  in  Transit  or  Beyond  Jurisdiction. — -But  a  carrier  is  not  subject  to  garnish- 


Ohio  St.  489;  The  M.  M.  Chase,  37  Fed.  Rep. 
708;  Lemont  v.  New  York,  etc.,  R.  Co.,  28 
Fed.  Rep.  920.  See  also  Livingston  v.  Miller, 
48  Hun  (N.  Y.)  232. 

In  Stiles  v.  Davis,  1  Black  (U.  S.)  107,  noth- 
ing is  said  about  the  necessity  of  giving  the 
owner  notice  of  the  seizure,  the  court  holding 
that  seizure  of  the  goods  under  valid  process 
is  a  complete  defense  to  the  carrier.  Refer- 
ring to  this,  the  court,  by  Axtell,  C.  J.,  in 
MacVeagh  v.  Atchison,  etc.,  R.  Co.,  3  N.  Mex. 
205,  18  Am.  &  Eng.  R.  Cas.  655,  said:  "  And 
were  it  not  that  courts  of  the  highest  respecta- 
bility have  confined  the  rulings  in  that  case  as 
applying  only  to  actions  of  trover,  and  not 
when  the  suit  is  brought  on  the  contract  of 
carriage,  we  should  be  inclined  to  hold,  upon 
that  decision,  that  seizure  under  legal  process 
constituted  a  valid  defense  with  or  without 
notice  thereof  to  the  owner.  But  it  must  be 
admitted  there  are  strong  reasons  for  requir- 
ing prompt  notice  to  be  given  of  the  seizure  of 
his  goods  to  the  owner,  especially  in  a  proceed- 
ing to  which  he  is  not  a  party,  and  of  which 
he  could  have  no  notice;  reasons  so  cogent, 
that  sound  law  seems  imperatively  to  require 
that  the  owner  should  have  such  notice;"  but 
such  notice  is  not  necessary  where  the  owner 
has  actual  knowledge  of  the  proceeding. 

1.  Carrier  Not  Bound  to  Defend  Suit  against 
Goods.  —  Savannah,  etc.,  R.  Co.  v.  Wilcox,  48 
Ga.  432,  11  Am.  Ry.  Rep.  375;  Furman  v. 
Chicago,  etc.,  R.  Co.,  81  Iowa  540,  45  Am.  & 
Eng.  R.  Cas.  385;  MacVeagh  v.  Atchison,  etc., 
R.  Co.,  3  N.  Mex.  205,  18  Am.  &  Eng.  R.  Cas. 
651.  See  also  Robinson  v.  Memphis,  etc.,  R. 
Co.,  16  Fed.  Rep.  57. 

2.  Carrier  Bound  to  Respect  Attachment  Pro- 
cess.—  See  Stiles  v.  Davis,  1  Black  (U.  S.)  101. 

In  Johnson  v.  Grand  Trunk  R.  Co.,  44  N.  H. 


626,  the  plaintiff  had  attached  a  lot  of  lumber 
as  the  property  of  P.,  under  a  writ  against 
him,  and  had  left  a  copy  of  the  writ  and  the  re- 
turn thereon  with  the  town  clerk  in  the  town 
where  the  lumber  was  lying.  Afterwards  P. 
employed  the  defendant  company  to  haul 
away  the  lumber  for  him,  but  before  it  was 
moved  the  plaintiff  notified  the  company  of 
his  attachment,  and  warned  it  against  moving 
the  lumber.  The  company,  however,  re- 
moved it  according  to  their  contract  with  P. 
It  was  held  that  the  company  was  liable  to  the 
plaintiff  in  trover  for  the  lumber. 

3.  Demand  by  Mortgagee.  —  Kohn  v.  Rich- 
mond, etc.,  R.  Co.,  37  S.  Car.  1,  34  Am.  St. 
Rep.  726. 

4.  Carrier  Subject  to  Garnishment.  —  Landa  v. 
Hoick,  129  Mo.  663;  Adams  v.  Scott,  104 
Mass.  164;  Walker  v.  Detroit,  etc.,  R.  Co.,  49 
Mich.  446,  9  Am.  &  Eng.  R.  Cas.  251  (but  car- 
rier cannot  always  presume  that  goods  are  the 
property  of  the  consignee). 

In  Illinois  Cent.  R.  Co.  v.  Cobb,  48  111.  402, 
where  it  was  held  that  a  carrier  could  not  be 
garnished  as  to  goods  in  transit,  the  court,  by 
Breese,  J.,  was  careful  to  say:  "  When  the 
goods  are  in  the  depot  of  a  railway  company, 
in  the  county  in  which  the  attachment  proceed- 
ings are  instituted,  there  could  perhaps  be  no 
objection  to  such  process,  but  on  this  point 
we  express  no  definite  opinion." 

5.  Garnishment  a  Defense  to  Action  by  Shipper 
for  Refusal  to  Deliver.  —  Adams  v.  Scott,  104 
Mass.  164;  Cooley  v.  Minnesota  Transfer  R. 
Co.,  53  Minn.  327,  55  Am.  &  Eng.  R.  Cas.  616 
(garnishment  after  transportation  has  ended 
and  goods  are  stored  in  warehouse  a  good  de- 
fense to  action  for  failure  to  deliver);  Stiles  v. 
Davis,  1  Black  (U.  S.)  ioi-  Drake  on  Attachm. 
453- 
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ment  as  to  the  goods  of  a  shipper  which  are  in  transit  at  the  time  of  the 
service  of  the  writ,1  nor  as  to  goods  which  are  beyond  the  territorial  limits  of 
jurisdiction  of  the  court  issuing  the  process.2  These  exceptions  to  the  general 
rule,  being  founded  upon  considerations  of  public  policy  and  for  the  protec- 
tion of  carriers  in  the  discharge  of  the  duties  they  owe  to  the  public,  are  to  be 
given  a  liberal  operation.3 

5.  Seizure  under  Police  Regulations.  —  The  carrier  is  relieved  from  liability 
where  the  goods  are  taken  from  its  custody  by  proceedings  other  than  attach- 
ment or  execution  against  their  owner,  as  where  they  become  obnoxious  to 
the  requirements  of  the  police  power  of  the  state  because  they  are  infected 
with  a  contagious  disease,  or  are  intoxicating  liquors  intended  for  sale  in  viola- 
tion of  the  laws  of  the  state,  and  are  seized  under  laws  or  ordinances  which 
require  their  destruction.4 


1.  Cannot  be  Garnished  as  to  Goods  in  Transit. — 

Bates  v.  Chicago,  etc.,  R.  Co.,  60  Wis.  298,  50 
Am.  Rep.  369;  Michigan  Cent.  R.  Co.  v.  Chi- 
•cago,  etc.,  R.  Co.,  1  111.  App.  399;  Illinois 
Cent.  R.  Co.  v.  Cobb,  48  111.  402;  Stevenot  v. 
Eastern  R.  Co.,  61  Minn.  104;  Western  R. 
Co.  v.  Thornton,  60  Ga.  300;  Pennsylvania  R. 
Co.  v.  Pennock,  51  Pa.  St.  254,  disapproving 
Childs  v.  Digby,  24  Pa.  St.  23.  Compare 
Adams  v.  Scott,  104  Mass.  164. 

In  Bates  v.  Chicago,  etc.,  R.  Co.,  60  Wis.  298, 
50  Am.  Rep.  369,  the  court  said:  "The  nature 
>of  the  possession  and  control  which  the  railroad 
company  has  of  and  over  personal  property 
in  actual  transit;  the  interruption  of  business, 
and  the  general  inconvenience  which  must 
necessarily  result  from  holding  such  property 
the  subject  of  the  garnishee  process, —  it  ap- 
pears to  us  are  amply  sufficient  to  justify  us  in 
making  such  property  an  exception  to  the 
general  rule,  in  the  absence  of  any  positive 
declaration  of  the  legislature  subjecting  such 
property  to  the  process."  The  statute  in  this 
case  provided  (Rev.  Stat.  Wis.,  §  2762),  that  if 
the  answer  disclose  any  property  "  in  the  pos- 
session or  under  the  control  of  the  garnishee, 
the  officer  having  a  writ  of  attachment  or  an 
execution,  if  any,  may  levy  upon  the  interest 
of  the  defendant  in  the  same;  otherwise  the 
garnishee  shall  hold  the  same  until  the  order 
of  the  court  thereon." 

Where  the  goods  have  been  removed  from 
the  shipper's  place  of  business  and  placed  in 
the  carrier's  yards  where  they  await  shipment, 
they  are  not  in  transit  and  the  carrier  may  be 
garnisheed  as  to  them.  Landa  v.  Hoick,  129 
Mo.  663. 

2.  Goods  out  of  Jurisdiction  of  Court  during  Pro- 
cess. —  Bates  v.  Chicago,  etc.,  R.  Co.,  60  Wis. 
298,  50  Am.  Rep.  369;  Sutherland  v.  Peoria 
Second  Nat.  Bank,  78  Ky.  250,  6  Am.  &  Eng. 
R.  Cas.  368.  See  also  Wheat  v.  Platte  City, 
etc.,  R.  Co.,  4  Kan.  378;  Lawrence  v.  Smith, 
45  N.  H.  533,  86  Am.  Dec.  183;  Clark  v. 
Brewer,  6  Gray  (Mass.)  320;  Pennsylvania  R. 
Co.  v.  Pennock,  51  Pa.  St.  244.  Compare 
Childs  v.  Digby,  24  Pa.  St.  23. 

3.  Public  Policy.  —  In  Illinois  Cent.  R.  Co.  v. 
Cobb,  48  111.  402,  the  court,  by  Breese,  C.  J., 
said,  with  reference  to  the  injustice  of  holding 
carriers  liable  as  garnishees  in  such  cases: 
"  They  are  obliged,  under  ordinary  circum- 
stances, to  carry  all  that  shall  be  delivered  to 
them,  and  they  discharge  their  duty  by  carry- 
ing and  delivering  according  to  the  contract. 
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It  is  not  their  business,  nor  is  it  their  interest, 
to  know  to  whom  the  various  articles  belong, 
nor  should  it  be  required  of  them  that  conflict- 
ing claims  to  the  property  intrusted  to  them 
should  be  adjusted  through  controversies  [in 
which  they  have  no  interest,  and]  the  burden, 
annoyance,  and  expense  of  which  they  must 
bear.  *  *  *  When  the  property  has  left 
the  county  and  is  in  transit  to  a  distant  point, 
though  on  the  same  line  of  railway,  it  would 
be  unreasonable  to  subject  the  company  to  the 
costs,  vexation,  and  trouble  of  such  a  process, 
merely  because  it  had  received  to  be  carried 
that  which  the  law  compelled  it  to  receive  and 
carry." 

The  same  considerations  which  exempt  pub- 
lic officers  and  agents  in  the  discharge  of  their 
official  duties  from  the  operation  of  the  statute 
are  applicable  to  common  carriers  wherever 
subjection  to  the  process  will  manifestly  and 
necessarily  interfere  with  the  proper  discharge 
of  their  official  duties.  Michigan  Cent.  R.  Co. 
v.  Chicago,  etc.,  R.  Co.,  1  111.  App.  399. 

4.  Goods  Seized  under  Police  Regulations.  ■ — 
Baltimore,  etc.,  R.  Co.  v.  O'Donnell,  49  Ohio 
St.  489,  55  Am.  &  Eng.  R.  Cas.  672;  Wells  v. 
Maine  Steamship  Co.,  4  Cliff.  (U.  S.)  228; 
Bliven  v.  Hudson  River  R.  Co.,  36  N.  Y.  407; 
Atkinson  v.  Ritchie,  10  East  534. 

Whiskey  Seized  by  Revenue  Officers. — In  Selig- 
man  v.  Armijo,  1  N.  Mex.  459,  the  defendant 
undertook  to  carry  certain  liquor  for  the  plain- 
tiff across  the  plains.  On  the  way,  he  was 
stopped  by  a  detachment  of  United  States  sol- 
diers, and  the  liquor  was  taken  from  him  and 
destroyed,  it  being  claimed  by  them  that  he 
had  been  selling  it  to  the  troops  and  to  Indi- 
ans, though  such  was  not  the  fact.  In  an 
action  against  him  by  the  owners  of  the  liquor 
to  recover  its  value,  the  defendant  set  up  the 
doctrine  of  vis  major.  The  court,  however, 
applied  the  strict  rule  of  the  common  law  and 
held  that  he  was  liable;  that  no  technical  vis 
major  was  proven.  See  also  Indianapolis,  etc., 
R.  Co.  v.  Juntgen,  10  111.  App.  295;  State  v. 
Creeden,  78  Iowa  556,  40  Am.  &  Eng.  R.  Cas. 
3i- 

A  better  rule  is  stated  in  a  case  in  Maine, 
where  whiskey  was  shipped  from  New  York  by 
the  defendant's  line,  consigned  to  the  plaintiff 
at  Portsmouth,  N.  H.,  by  way  of  Portland, 
Me.,  at  which  latter  point  it  was  the  duty  of 
the  carrier  to  deliver  to  the  Eastern  railroad, 
the  next  line.  At  Portland,  the  whiskey  was 
seized  by  the  Maine  revenue   officers,  who 
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But  in  Order  to  Protect  the  Carrier  in  such  cases  it  is  necessary  that  the  seizure  be 
made  w  ithout  its  procurement  or  connivance,  that  the  proceeding  and  process 
under  which  the  seizure  was  made  was  apparently  valid  and  regular,  and  that 
prompt  notice  was  given  to  the  owner  of  the  goods.1 

6.  Inherent  Nature  of  Goods.  —  The  carrier  is  not  liable  for  losses  or  injuries 
resulting  from  the  inherent  nature  of  the  goods,  which  the  exercise  of  ordi- 
nary care  on  its  part  would  not  have  prevented.2  This  rule  finds  its  most 
frequent  application  in  actions  against  carriers  of  live  stock.3 

7.  Carrier's  Duty  in  Such  Cases  —  Ordinary  Care  and  Prudence.  —  In  the  event  of 
approaching  danger  to  a  consignment  from  the  act  of  a  vis  major,  it  is  the  car- 
rier's duty  to  exercise  ordinary  care  to  anticipate  the  danger  and  to  avo'd  the 
consequences  of  it ;  while  the  carrier  is  not  liable  in  such  cases  as  an  insurer 
of  the  safety  of  goods  being  carried,  it  is  responsible  for  all  losses  which  the 
exercise  of  reasonable  care  on  its  part  might  have  prevented,  either  by  pre- 
suming the  danger  and  getting  out  of  the  way  of  it,  or  by  taking  proper 


claimed  that  it  was  forfeited  for  an  alleged 
violation  of  the  laws  of  that  state.  A  proceed- 
ing in  the  nature  of  a  proceeding  in  rem  was 
instituted,  a  forfeiture  of  the  whiskey  de- 
clared, and  the  whiskey  destroyed.  The 
owner  had  due  notice  of  the  seizure.  In  an 
action  by  the  consignee  to  hold  the  carrier 
liable  for  the  loss,  it  was  held  that  the  carrier 
was  discharged  from  all  obligation  to  deliver 
the  whiskey,  unless  it  could  be  shown  that  the 
court  declaring  the  forfeiture  had  no  jurisdic- 
tion. Wells  v.  Maine  Steamship  Co.,  4  Cliff. 
(U.  S.)  228,  approved  in  Nashville,  etc.,  R.  Co. 
v.  Estes,  10  Lea  (Tenn.)  755,  3  Am.  &  Eng.  R. 
Cas.  492.  See  also  McAlister  v.  Chicago,  etc., 
R.  Co.,  74  Mo.  351,  4  Am.  &  Eng.  R.  Cas.  210; 
Baltimore,  etc.,  R.  Co.  v.  O'Donnell,  49  Ohio 
St.  489. 

Forfeiture  for  Custom  Duties.  —  In  an  action 
against  a  carrier,  where  the  declaration 
charges  a  nondelivery  of  the  goods  by  the 
carrier,  a  plea  by  the  defendant  that  the  goods 
had,  prior  to  their  delivery  to  the  defendant, 
been  forfeited  to  the  government  for  nonpay- 
ment of  customs,  states  no  valid  defense. 
White  v.  Canadian  Pac.  R.  Co.,  6  Manitoba 
L.  Rep.  169. 

Stolen  Goods  Captured  by  Police.  —  A  railroad 
company  may  properly  refuse  to  deliver  goods 
to  one  claiming  to  be  theirowner,  where  it  has 
been  intrusted  with  such  goods  by  the  police, 
who  have  taken  possession  of  them  for  the 
purpose  of  prosecuting  a  person  charged  with 
theft.  Tyler  v.  London,  etc.,  R.  Co.,  1  C.  &  E. 
285. 

Where    Carrier    Colludes    with    Creditors.  — 

Where  the  carrier  receives  for  transportation 
goods  consigned  to  one  who  has  made  ad- 
vances thereon,  it  is  liable  to  the  consignee 
for  colluding  with  the  shipper  to  hold  the 
goods  until  they  can  be  attached  by  the  latter's 
creditors.  Robinson  v.  Memphis,  etc.,  R.  Co., 
16  Fed.  Rep.  57. 

Game  Seized  by  Game  Warden.  —  It  is  no  de- 
fense to  an  action  against  a  carrier  for  failure 
to  deliver  game,  that  such  game  was  seized  by 
the  game  warden  because,  as  he  alleged,  it 
was  caught  out  of  season,  when,  as  a  matter 
of  law,  he  had  no  right  to  seize  it.  Merriman 
v.  Great  Northern  Express  Co.,  63  Minn.  543. 
See  also  Bennett  v.  American  Express  Co.,  83 


Me.  236,  23  Am.  St.  Rep.  774,  49  Am.  &  Eng. 
R.  Cas.  57;  Edwards  v.  White  Line  Transit 
Co.,  104  Mass.  163,  6  Am.  Rep.  213. 

1.  When  Such  Seizure  Is  a  Defense.  —  Balti- 
more, etc.,  R.  Co.  v.  O'Donnell,  49  Ohio  St. 
489,  55  Am.  &  Eng.  R.  Cas.  667;  Gibbons  v. 
Farwell,  63  Mich.  344,  6  Am.  St.  Rep.  301; 
Kiff  v.  Old  Colony,  etc.,  R.  Co.,  117  Mass. 
591,  19  Am.  Rep.  429. 

In  the  first  of  the  cases  cited  above,  the 
action  was  for  the  conversion  of  a  lot  of  fire- 
arms shipped  to  the  plaintiff,  which  the  defend- 
ant company  withheld  from  him  and  kept  in 
another  state  for  the  purpose  of  depriving 
him  of  their  use.  One  of  the  carrier's  de- 
fenses was  that  a  riot  was  in  progress  at  S., 
the  destination  of  the  arms,  and  they  were  in- 
tended for  purposes  of  forwarding  the  insur- 
rection and  disturbance  existing  there,  and 
that  the  defendant,  under  advice  from  the  gov- 
ernor, kept  them  from  that  state.  The  jury 
having  found  for  the  plaintiff,  the  court  re- 
fused to  disturb  the  verdict,  holding  that  it 
was  a  matter  of  doubt  as  to  how  the  arms 
were  to  be  used,  and  the  jury's  verdict,  under 
the  instructions,  indicated  that  they  found 
that  there  was  no  unlawful  purpose  intended 
by  the  plaintiff  in  trying  to  secure  the  arms. 
The  motive  of  the  carrier,  however  commend- 
able, could  not  be  considered.  See  Harker  v. 
Dement,  9  Gill  (Md.)  7,  52  Am.  Dec.  670;  Gib- 
bons v.  Farwell,  63  Mich.  344,  6  Am.  St.  Rep. 
301. 

2.  Inherent  Nature  of  Goods.  —  In  American 
Express  Co.  v.  Smith,  33  Ohio  St.  511,  31  Am. 
Rep.  561.  peaches  were  delivered  to  the  de- 
fendant company  at  F.,  in  Ohio,  on  the  12th, 
for  transportation  to  New  York.  The  defend- 
ant sent  them  by  the  New  York  Central  road. 
On  the  evening  of  the  12th  a  bridge  near  Ithaca, 
on  that  road,  was  swept  away  by  an  extraordi- 
nary freshet,  and  when  the  peaches  arrived 
there  it  was  impossible  to  carry  them  further. 
As  they  showed  signs  of  decay,  the  carrier 
sold  them  for  the  best  price  obtainable,  for  the 
benefit  of  the  owner.  It  was  held  that  the  car- 
rier was  not  liable;  it  was  not  bound  to  send 
the  peaches  by  another  route,  and  merely  dis- 
charged its  duty  in  selling  them  as  it  did. 

3.  See  the  title  Carriers  of  Live  Stock,. 
where  the  subject  is  fully  discussed. 
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steps  to  avoid  the  consequences  of  it  as 

1.  To  Use  Ordinary  Care. —  Nashville,  etc..  R. 
Co.  v,  David,  6  Heisk.  (Tenn.)  261,  ig  Am. 
Rep.  594,  12  Am.  Ry.  Rep.  9;  Dillard  v.  Louis- 
ville, etc.,  R.  Co.,  2  Lea  (Tenn.)  299;  Craig  v. 
Childress,  Peck  (Tenn.)  270,  14  Am.  Dec.  751; 
Chouteaux  v.  Leech,  18  Pa.  St.  224,  57  Am. 
Dec.  602;  Day  v.  Ridley,  16  Vt.  48,  42  Am. 
Dec.  489;  The  Maggie  Hammond,  9  Wall.  (U. 
S.)  435.  See  also  Baltimore,  etc.,  R.  Co.  v. 
Morehead,  5  W.  Va.  293. 

In  Holladay  v.  Kennard,  12  Wall.  (U.  S.) 
254,  it  appeared  that,  during  the  civil  war,  the 
defendant  was  proprietor  of  a  stage  and  ex- 
press line  overland  to  California.  The  stage 
was  attacked  by  Indians  and  robbed  of  its  con- 
tents, among  which  was  a  safe  containing 
money  of  the  plaintiffs.  In  an  action  to  re- 
cover for  the  loss,  the  trial  judge  charged  the 
jury  that  in  determining  what  was  the  duty  of 
the  express  agent  in  such  an  exigency  they 
were  to  inquire:  "  What,  in  your  judgment, 
would  a  cool,  self-possessed,  prudent,  careful 
man  have  done  with  his  own  property  under 
the  same  circumstances?  *  *  *  Such  a 
man  it  was  the  duty  of  Mr.  H.  [the  defendant] 
to  provide  for  this  very  hazardous  business. 
It  was  his  duty  to  provide  a  cool,  self-pos- 
sessed man;  a  cautious,  prudent  man;  a  man 
of  good  judgment  and  forethought."  The  Su- 
preme Court  held  that  this  charge  was  correct, 
and  the  defendant  was  not  entitled  to  a  charge 
to  the  effect  that  "  if  the  jury  believe  that  the 
express  agent  exercised  his  best  judgment  at 
J.  [the  last  station  left],  the  defendant  could 
not  be  charged  with  negligence."  See  also 
Memphis,  etc.,  R.  Co.  v.  Reeves,  10  Wall.  (U. 
S.)  176. 

In  this  connection  see  supra,  this  section,  Act 
of  God,  notes,  where  the  doctrine  is  considered 
of  the  liability  of  a  railroad  company  for  the 
loss  of  farm  products  by  freezing  where  there 
was  a  delay  in  transportation.  The  company 
was  held  liable  although  the  direct  cause  of 
the  loss  was  a  vis  major,  it  appearing  that  it 
might  have  reasonably  anticipated  the  freez- 
ing weather  and  should  have  delivered  the 
products  in  time.  See  also  Hewett  v.  Chicago, 
etc.,  R.  Co.,  63  Iowa  611,  18  Am.  &  Eng.  R. 
Cas.  568. 

Precautions  for  the  Protection  of  Property,  which 
would  have  been  available  as  against  any  pre- 
vious flood  of  which  the  carrier  (a  railroad 
company)  had  knowledge,  would  not  neces- 
sarily fill  the  measure  of  extraordinary  dili- 
gence, inasmuch  as  history  or  tradition  might 
make  it  incumbent  on  the  carrier  to  have  more 
knowledge  than  that  actually  possessed.  In 
such  matters  it  might  be  just  to  treat  the 
means  of  knowledge  as  equivalent  to  actual 
notice.  Richmond,  etc.,  R.  Co.  v.  White,  88 
Ga.  805. 

Though  the  Property  Catches  Fire  Without  the 
Negligence  of  the  Carrier,  if  his  agents  do  not 
make  all  proper  and  necessary  efforts  to  save 
it,  he  is  still  responsible  for  all  that  might 
have  been  saved;  and  for  any  portion  saved 
the  carrier  is  responsible,  no  matter  what 
afterwards  becomes  of  it.  Woodward  v.  Illi- 
nois Cent.  R.  Co.,  1  Biss.  (U.  S.)  447. 

Must  Use  All  Means  at  Command.  —  In  case  of 
an  emergency  or  where  the  property  confided 


far  as  possible  after  it  has  appeared.1 

to  his  care  is  placed  in  jeopardy  by  some  vis 
major,  the  carrier  is  bound  to  use  actively  all 
the  means  at  his  command,  and  which  he 
might  reasonably  be  expected  to  possess,  to 
meet  the  emergency  and  save  the  property. 
He  is  bound  to  take  notice  of  the  signs  of 
approaching  danger,  and  if  of  a  character  cal- 
culated to  awaken  apprehension  at  a  time 
when  the  means  and  opportunities  for  escape 
are  within  his  reach  and  control,  he  is  bound 
to  employ  such  means.  It  is  error,  in  such  a 
case,  to  charge  the  jury  that,  in  calculating 
the  extent  of  the  danger  and  the  means  requi- 
site to  meet  it,  the  carrier  could  act  upon  the 
experience,  history,  and  traditions  of  the  past. 
Lamont  v.  Nashville,  etc.,  R.  Co.,  9  Heisk. 
(Tenn.)  59. 

Goods  Damaged  by  Water  —  Duty  to  Dry  Them. 

—  Where  goods  are  wet  from  an  extraordinary 
flood,  the  carrier  may  still  be  held  liable  for 
damages  resulting  from  not  drying  them,  or 
from  its  refusal  to  deliver  them  to  the  con- 
signee to  be  dried,  when  it  had  no  facilities 
/or  drying  them.  Pearce  v.  The  Thomas 
Newton,  41  Fed.  Rep.  106;  Chouteaux  v. 
Leech,  18  Pa.  St.  224,  57  Am.  Dec.  602. 

Instruction  —  No  Evidence  of  Want  of  Care.  — 
Although  the  rule  of  the  text  is  true,  an  in- 
struction stating  the  law  accordingly  is  prop- 
erly refused  where  there  is  no  evidence  of  a 
want  of  care  on  the  part  of  the  carrier  with 
respect  to  the  goods  after  the  injury  to  them. 
Davis  v.  Wabash,  etc.,  R.  Co.,  89  Mo.  340,  26 
Am.  &  Eng.  R.  Cas.  315,  reversing  13  Mo. 
App.  449. 

Flood  —  Duty  to  Notify  Consignee  —  Georgia 
Statute.  —  In  Richmond,  etc.,  R.  Co.  v.  White, 
88  Ga.  805,  55  Am.  &  Eng.  R.  Cas.  684,  it  ap- 
peared that  a  part  of  the  goods  lost  in  a  flood 
had  arrived  at  their  destination  some  time  be- 
fore, but  the  carrier  had  failed  to  give  the  con- 
signees notice  of  their  arrival.  The  court  held 
that,  in  the  absence  of  any  custom,  the  failure 
to  give  notice  would  not  have  been  imputed  to 
the  carrier  as  negligence,  but  as  a  custom  to 
give  notice  was  shown,  a  failure  to  give  it  in 
this  instance  was  negligence  which  would  ren- 
der the  carrier  liable,  although  the  immediate 
cause  of  the  loss  was  an  unprecedented  flood. 
The  court  also  held  that  as  to  such  goods 
as  arrived  too  late  for  notice  to  be  given 
in  time  to  avoid  the  flood,  the  carrier  was 
bound  to  exercise  extraordinary  diligence  in 
protecting  them  from  the  flood  ;  and  this  meas- 
ure of  "  extraordinary  diligence  "  required  by 
§  2066  of  the  code,  is  "  that  extreme  care  and 
caution  which  very  prudent  and  thoughtful 
persons  use  in  securing  and  preserving  their 
own  property."  The  court  further  observed 
that  "  the  precautions  for  the  protection  of  the 
property  which  would  have  been  available 
against  any  previous  flood  of  which  the  com- 
pany had  knowledge,  would  not  necessarily 
fill  the  measure  of  extraordinary  diligence," 
and  the  question  was  one  for  the  jury. 

Flood  —  Duty  to  Remove  Goods  to  Place  of 
Safety. —  If  the  company's  agent  failed  to  act 
promptly  on  an  alarming  warning  which  he 
had  of  impending  danger  to  a  car  load  of  grain 
standing  on  a  side  track  and  liable  to  be 
reached  by  a  rising  flood,  and  failed  to  have 
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If  the  Goods  are  Seized  under  Legal  Process,  it  is  the  carrier's  duty  to  notify  the  Owner 
promptly.' 

In  the  Event  the  Goods  Are  in  Danger  from  a  Mob,  the  carrier  must  use  all  reasonable 

efforts  to  defend  and  protect  them  from  injury,  either  by  resisting  the  mob  or 
by  efforts  to  remove  the  property  beyond  their  control.2 

IX.  LIABILITY  FOR  DELAY — 1.  In  General  —  The  Duty  Implied  by  Law — Reason- 
able Time.  —  The  rule  is  unquestioned  that  it  is  as  much  a  part  of  a  common  car- 
rier's  duty  to  carry  and  deliver  with  reasonable  promptness  as  it  is  to  receive 
and  carry.3    The  question  involved  in  this  connection  is  as  to  what  constitutes 


the  car  moved  to  a  place  of  safety  before  the 
flood  reached  such  a  height  that  it  was  impos- 
sible to  move  it,  and  the  grain  was  conse- 
quently ruined,  the  company  is  liable  for  the 
loss.  Baltimore,  etc.,  R.  Co.  v.  Keedy,  75 
Md.  320,  49  Am.  &  Eng.  R.  Cas.  124. 

Delay  by  Flood  —  Duty  to  Forward  by  Another 
Route.  —  Where  the  transportation  of  certain 
young  trees  was  delayed  by  unusually  high 
water,  and  it  did  not  appear  that  the  carrier, 
knowing  that  a  delay  would  result  in  their 
loss,  made  any  effort  to  send  them  by  another 
route,  it  was  held  liable.  Chicago,  etc.,  R. 
Co.  v.  Manning,  23  Neb.  552. 

Evidence  —  Opinion  of  Witness. —  It  is  not 
proper  to  allow  a  witness  for  the  carrier  to 
testify  that  everything  was  done  to  save  the 
goods  that  could  have  been  done.  He  must 
state  the  facts  merely.  Whether  or  not  what 
was  done  was  all  that  ought  to  have  been  done 
is  for  the  jury  to  determine.  Montgomery, 
etc.,  R.  Co.  v.  Edmonds,  41  Ala.  667. 

Bound  Only  to  Use  Best  Care  Reasonably  Pos- 
sible.—  In  Nugent  v.  Smith,  I  C.  P.  Div.  19, 
423,  45  L.  J.  C.  P.  Div.  697,  the  defendant, 
a  common  carrier  by  sea,  received  from 
the  plaintiff  a  mare  to  be  carried  from 
London  to  Aberdeen.  On  the  voyage  the  ship 
encountered  rough  weather,  and  the  mare 
received  injuries  from  which  she  died.  The 
jury  found  that  the  injuries  were  caused 
partly  by  unusually  bad  weather,  and  partly  by 
the  struggles  of  the  mare  to  free  herself,  and 
not  by  any  negligence  on  the  part  of  the  carrier. 
The  Court  of  Common  Pleas  held  that  the  de- 
fendant was  liable,  but  this  ruling  was  reversed 
on  appeal,  the  court,  by  Cockburn,  C.  J.,  say- 
ing: "  All  that  can  be  required  of  the  carrier 
is  that  he  shall  do  all  that  is  reasonably  and 
practically  possible  to  insure  the  safety  of  the 
goods.  If  he  uses  all  the  known  means  to 
which  prudent  and  experienced  carriers  ordi- 
narily have  recourse,  he  does  all  that  can  be 
reasonably  required  of  him  ;  and  if,  under  such 
circumstances,  he  is  overpowered  by  storm  or 
other  natural  agency,  he  is  within  the  rule 
which  gives  immunity  from  the  effects  of  such 
vis  major  as  the  act  of  God.  I  do  not  think 
that  because  some  one  may  have  discovered 
some  more  efficient  method  of  securing  the 
goods,  which  has  not  become  generally  known, 
or  because  it  cannot  be  proved  that  if  the  skill 
and  ingenuity  of  engineers  or  others  were 
directed  to  the  subject  something  more 
efficient  might  not  be  produced,  that  the  car- 
rier can  be  made  liable." 

Delivery  Prevented  by  State  of  War,  —  If 
access  to  the  consignee  and  delivery  of  the 
goods  at  the  end  of  the  route  is  prevented  by  a 
state  of  war,  it  is  the  carrier's  duty  to  take 


care  of  the  goods  for  the  consignor  and  notify 
him  within  a  reasonable  time  of  its  inability  to 
make  the  delivery,  after  which  its  liability  is 
only  that  of  a  bailee.  Baltimore,  etc.,  R.  Co. 
v.  Morehead,  5  W.  Va.  293. 

1.  Bliven  v.  Hudson  River  R.  Co.,  36  N.  Y. 
403.  And  see  supra,  this  section,  Seizure  by 
Court  Process. 

2.  Mob  —  Duty  of  Carrier  to  Resist.  —  Lang  v. 
Pennsylvania  R.  Co.,  154  Pa.  St.  342,  32  W. 
N.  C.  (Pa.)  205.  See  supra,  this  section,  Pub- 
lic Enemy. 

3.  The'  General  Rule  —  United  States.  — 
Thomas  v.  Wabash,  etc.,  R.  Co.,  63  Fed.  Rep. 
200;  Missouri  Pac.  R.  Co.  v.  Hall.  66  Fed. 
Rep.  868,  32  U.  S.  App.  60. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v. 
Touart,  97  Ala.  514. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Heath, 

41  Ark.  477,  18  Am.  &  Eng.  R.  Cas.  557 
(delay  of  seventy  days,  unexplained,  is  un- 
reasonable). 

California.  —  Palmer  v.  Atchison,  etc.,  R. 
Co.,  101  Cal.  187. 

Louisiana.  —  Berje  v.  Texas,  etc.,  R.  Co.,  37 
La.  Ann.  468. 

Missouri.  —  Rankin  v.  Pacific  R.  Co.,  55 
Mo.  167;  Dawson  v.  Chicago,  etc.,  R.  Co.,  79 
Mo.  296,  18  Am.  &  Eng.  R.  Cas.  521;  Schwab 
v.  Union  Line,  13  Mo.  App.  159. 

Nebraska.  —  Gates  v.  Chicago,  etc.,  R.  Co., 

42  Neb.  379,  61  Am.  &  Eng.  R.  Cas.  218. 
New  York.  —  Stedman  v.  Western  Transp. 

Co.,  48  Barb.  (N.  Y.)  97;  Waite  v.  New  York 
Cent,  etc.,  R.  Co.,  no  N.  Y.  635,  35  Am.  & 
Eng.  R.  Cas.  576. 

North  Carolina.  —  Branch  v.  Wilmington, 
etc.,  R.  Co.,  88  N.  Car.  570;  Purcell  v.  Rich- 
mond, etc.,  R.  Co.,  108  N.  Car.  414. 

Pennsylvania.  —  Clark  v.  Needles,  25  Pa.  St. 
338. 

Texas.  —  International,  etc.,  R.  Co.  v. 
Ritchie,  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 

840. 

In  respect  to  the  liability  of  a  railroad  com- 
pany for  a  delay  in  transportation  and  delivery 
of  goods,  all  that  can  be  required  of  it  is  the 
exercise  of  due  care  to  forward  and  deliver 
promptly.  There  is  no  absolute  duty  resting 
upon  it  to  deliver  goods  within  what  is,  under 
ordinary  circumstances,  a  reasonable  time, 
and  a  delay  caused  by  a  strike  of  employees 
and  the  forcible  stopping  by  them  of  all  trains 
is  excusable.  Geismer  v.  Lake  Shore,  etc., 
R.  Co..  102  N.  Y. -563,  26  Am.  &  Eng.  R.  Cas. 
287,  55  Am.  Rep.  837. 

Consignor  May  Sue  for  Delay  in  the  delivery  of 
goods  although  he  may,  upon  the  carrier's  first 
notifying  him  that  the  consignee  had  refused 
to  receive  on  account  of  the  delay,  have  de- 
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such  reasonable  promptness.  There  is  no  rule  of  law  which  requires  a  carrier 
to  deliver  goods  within  any  particular  time  after  their  receipt  for  transportation, 
except  where  there  is  an  express  contract  therefor.  All  that  the  law  implies 
from  the  mere  receipt  of  goods  for  transportation  is  that  the  carrier  under- 
takes to  transport  and  deliver  to  the  consignee  within  a  reasonable  time.1 


clined  to  advise  as  to  the  disposition  of  the 
goods  on  the  ground  that  they  belonged  alone 
to  the  consignee.  Spence  v.  Norfolk,  etc.,  R. 
Co.,  92  Va.  102. 

The  party  making  the  contract  of  transpor- 
tation may  sue  in  his  own  name  although  he 
does  not  own  all  of  the  goods.  Galveston, 
etc.,  R.  Co.  v.  Barnett,  (Tex.  Civ.  App.  1894) 
26  S.  W.  Rep.  782.  See  also  Cincinnati,  etc., 
R.  Co.  v.  Case,  122  Ind.  310,  42  Am.  &  Eng. 
R.  Cas.  537. 

Goods  Received  on  Sunday.  —  A  carrier  is  not 
bound  to  receive  live  stock  tendered  for  ship- 
ment on  Sunday,  but  if  it  does  so  it  is  bound 
to  ship  promptly  and  is  liable  for  a  delay.  In 
such  a  case,  the  gist  of  the  action  is  the  negli- 
gent delay  in  shipping  and  not  in  receiving. 
Gwinn  v.  Wabash,  etc.,  R.  Co.,  20  Mo.  App.  453. 

Delay  —  Consignee  Compelled  to  Pay  Demurrage 
May  Recover  Same  of  Carrier.  —  In  Norfolk,  etc., 
R.  Co.  v.  Shippers'  Compress  Co.,  S3  Va.  272, 
30  Am.  &  Eng.  R.  Cas.  57,  the  defendant  rail- 
road company  undertook,  with  others,  to  sup- 
ply to  the  plaintiff,  a  compress  company,  by  a 
certain  date,  a  certain  number  of  bales  of  cot- 
ton for  shipment  to  Liverpool,  on  steamers 
chartered  by  the  plaintiff.  The  cotton  was  not 
delivered  until  several  days  after  the  time 
agreed  upon,  and  in  consequence  the  plaintiff 
was  compelled  to  pay  demurrage  to  the  ves- 
sels chartered  by  it.  The  agent  of  the  defend- 
ant company  was  given  abundant  notice  of 
the  effect  of  a  failure  to  deliver  the  cotton  by 
the  time  agreed  upon.  It  was  held  that  the 
plaintiff  was  entitled  to  recover  for  the  demur- 
rage; that  the  plaintiff's  acceptance  of  the 
cotton  would  not  constitute  a  waiver  of  his 
right  of  action. 

1.  Carrier  Bound  to  Carry  Only  Within  Reason- 
able Time.  —  England.  —  Hughes  v.  Great 
Western  R.  Co.,  14  C.  B.  637,  78  E.  C.  L.  637, 
25  Eng.  L.  &  Eq.  347;  Donohoe  v.  London, 
etc.,  R.  Co.,  15  W.  R.  792;  Hales  v.  London, 
etc.,  R.  Co.,  4  B.  &  S.  66,  116  E.  C.  L.  66; 
Raphael  v.  Pickford,  5  M.  &  G.  558,  44  E.  C. 
L.  295;  Robinson  v.  Great  Western  R.  Co.,  I 
H.  &  R.  97,  14  W.  R.  206;  Great  Western  R. 
Co.  v.  Redmayne,  L.  R.  1  C.  P.  329;  D'Arc  v.- 
London,  etc.,  R.  Co.,  L.  R.  9  C.  P.  325;  Tay- 
lor v.  Great  Northern  R.  Co.,  L.  R.  1  C.  P. 
385,  12  Jur.  N.  S.  372,  35  L.  J.  C.  P.  210,  14 
W.  R.  639. 

Delaware.  —  Truax  v.  Philadelphia,  etc.,  R. 
Co.,  3  Houst.  (Del.)  233. 

Georgia.  —  Rome  R.  Co.  v.  Sullivan,  14  Ga. 
277,  32  Ga.  400;  Smith  v.  Cleveland,  etc.,  R. 
Co.,  92  Ga.  539;  Johnson  v.  East  Tennessee, 
etc.,  R.  Co.,  90  Ga.  810. 

Illinois.  —  Galena,  etc.,  Union  R.  Co.  v. 
Rae,  18  111.  488,  68  Am.  Dec.  574;  Michigan 
Southern,  etc.,  R.  Co.  v.  Day,  20  111.  375,  71  Am. 
Dec.  278;  Illinois  Cent.  R.  Co.  v.  Waters,  41 
111.  73;  Michigan  Cent.  R.  Co.  v.  Curtis,  80 
111.  324;  Wabash,  etc.,  R.  Co.  v.  McCasland, 
11  111.  App.  491. 


Indiana.  —  Pennsylvania  Co.  v.  Clark,  2 
Ind.  App.  146. 

Massachusetts.  —  Fox  v.  Boston,  etc.,  R.  Co., 
148  Mass.  220,  37  Am.  &  Eng.  R.  Cas.  632  (de- 
lay in  delivery  to  a  connecting  line);  Hoadley 
v.  Northern  Transp.  Co.,  115  Mass.  304,  15 
Am.  Rep.  106. 

Mississippi.- — Vicksburg,  etc.,  R.  Co.  v. 
Ragsdale,  46  Miss.  458;  Illinois  Cent.  R.  Co. 
v.  Haynes,  64  Miss.  604,  30  Am.  &  Eng.  R. 
Cas.  38. 

Missouri. — Dawson  v.  Chicago,  etc.,  R.  Co., 
79  Mo.  296,  18  Am.  &  Eng.  R.  Cas.  521. 

Nen>  York.  —  Stedman  Western  Transp. 
Co.,  48  Barb.  (N.  Y.)  97;  Parsons  v.  Hardy,  14 
Wend.  (N.  Y.)  215,  28  Am.  Dec.  521 ;  Wibert  v. 
New  York,  etc.,  R.  Co.,  19  Barb.  (N.  Y.)  36, 
12  N.  Y.  245;  Geismer  v.  Lake  Shore,  etc., 
R.  Co.,  102  N.  Y.  563,  55  Am.  Rep.  837. 

North  Carolina.  —  Boner  v.  Merchants' 
Steamboat  Co.,  1  Jones  L.  (N.  Car.)  211. 

Pennsylvania.  —  Hill  v.  Humphreys,  5  W. 
&  S.  (Pa.)  123,  39  Am.  Dec.  117;  Ludwig  v. 
Meyre,  5  W.  &  S.  (Pa.)  438;  Eagle  v.  White,  6 
Whart.  (Pa.)  505,  37  Am.  Dec.  434. 

South  Carolina.  —  Nettles  v.  South  Carolina 
R.  Co.,  7  Rich.  L.  (S.  Car.)  190,  62  Am.  Dec. 
409. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Nelson,  1  Coldw.  (Tenn.)  276. 

Texas.  —  Atchison,  etc.,  R.  Co.  v.  Bryan, 
(Tex.  Civ.  App.  1894)  28  S.  W.  Rep.  98;  Mis- 
souri Pac.  R.  Co.  v.  Weisman,  2  Tex.  Civ. 
App.  86. 

Vermont.  —  Mann  v.  Birchard,  40  Vt.  326. 

Wisconsin.- — Nudd  v.  Wells,  11  Wis.  407; 
McLaren  v.  Detroit,  etc.,  R.  Co.,  23  Wis.  138. 

Applications  of  Rule.  —  In  the  absence  of  a 
special  contract  to  deliver  goods  at  a  specified 
time,  the  common-law  liability  of  a  carrier  as 
insurer,  for  the  safe  delivery  of  goods,  does 
not  make  it  an  insurer  as  to  the  time  of  deliv- 
ery. It  is  liable  for  delay  only  when  this  re- 
sults from  negligence.  Truax  v.  Philadelphia, 
etc.,  R.  Co.,  3  Houst.  (Del.)  233;  Nashville, 
etc.,  R.  Co.  v.  Jackson,  6  Heisk.  (Tenn.)  271, 
12  Am.  Ry.  Rep.  54;  Boner  v.  Merchants' 
Steamboat  Co.,  1  Jones  L.  (N.  Car.)  211 ;  Ameri- 
can Express  Co.  v.  Smith,  33  Ohio  St.  511,  31 
Am.  Rep.  561.  See  also  Harrell  v.  Owens,  I 
Dev.  &  B.  L.  (N.  Car.)  273.  But  if  the  carrier 
had  notice  of  the  obstruction  causing  the  delay 
and  fails  to  notify  the  shipper,  it  is  liable  as 
for  delay.  Schwab  v.  Union  Line,  13  Mo. 
App.  159.  See  Read  v.  St.  Louis,  etc.,  R.  Co., 
60  Mo.  208. 

A  delivery  of  goods  to  a  carrier,  with  the 
name  and  address  of  the  consignee  marked 
thereon,  is,  in  the  absence  of  some  direction 
or  agreement  otherwise,  equivalent  to  an  ex- 
press direction  to  transport  them  to  the  con- 
signee at  once.  Gregory  v.  Wabash  R.  Co., 
46  Mo.  App.  574. 

It  is  the  duty  of  common  carriers  to  provide 
sufficient  and  suitable  means  for  the  carriage 
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What  Is  Such  Reasonable  Time  is  a  question  to  be  determined  from  a  variety  of 
circumstances.  It  is  not  susceptible  of  a  precise  definition,  further  than  that 
it  is  such  a  time  as  a  man  of  reasonable  diligence  and  prudence  would  require 
for  the  transportation  of  his  own  goods  under  similar  circumstances.1 

The  Circumstances  to  be  Considered. —  In  determining  what  is  a  reasonable  time  in 
this  connection,  the  modes  of  conveyance,  the  distance,  the  season  of  the 
year,  the  character  of  the  weather,  and  the  extent  of  the  ordinary  facilities  for 
transportation  at  the  disposal  of  the  carrier  are  all  to  be  considered.2  So  also, 


of  the  goods  they  receive,  and  make  delivery 
of  them  with  all  convenient  dispatch;  and 
while  accidents  and  obstructions  will  excuse 
delay,  they  do  not  put  an  end  to  the  contract, 
which  must  be  completed  as  soon  as  the  im- 
pediment to  the  transportation  of  the  property 
is  removed  or  can  reasonably  be  overcome. 
Baltimore,  etc.,  R.  Co.  v.  O'Donnell,  49  Ohio 
St.  489. 

A  carrier  is  bound  only  to  deliver  goods 
within  a  reasonable  time,  under  ordinary  cir- 
cumstances, and  is  not  bound  to  use  extraordi- 
nary efforts  or  to  incur  extra  expense  in  order 
to  overcome  a  fall  of  snow.  Briddon  v.  Great 
Northern  R.  Co.,  28  L.  J.  Exch.  51,  32  L.  T.  94. 

"  When  property  is  delivered  to  a  carrier, 
the  law  implies  a  contract  that  it  shall  be 
safely  and  within  a  reasonable  time  carried  to 
and  delivered  at  the  place  of  destination. 
Nothing  relieves  from  the  obligation  to  deliver 
except  the  act  of  God,  the  public  enemy,  the 
act  or  conduct  of  the  owner,  or  a  special  agree- 
ment limiting  the  common-law  duty,  if  the 
time  is  not  named.  The  implication  arises 
from  the  receipt  of  the  property  for  transpor- 
tation, that  it  shall  be  done  with  due  dispatch, 
or  within  a  reasonable  time."  Vicksburg, 
etc.,  R.  Co.  v.  Ragsdale,  46  Miss.  476. 

"Via,"  Use  of.  —  The  term  via  is  never  used 
to  designate  a  terminal  point,  and  the  fact 
that  the  consignor  directed  that  the  goods 
delivered  to  a  carrier  for  transportation  to  R. 
be  shipped  via  D.,  which  was  a  point  on  the 
route  selected,  but  not  the  nearest  or  most 
available  to  R.,  afforded  no  ground  of  de- 
fense to  an  action  for  the  damages  sustained 
by  reason  of  their  detention  at  D.  Denver, 
etc.,  R.  Co.  v.  De  Witt,  1  Colo.  App.  419. 

1.  See  the  title  Reasonable  Time. 

"  The  law  does  not  attempt  to  fix  by  rule 
what  is  a  reasonable  time.  Each  case  is  re- 
ferred to  its  own  peculiar  circumstances,  an  ac- 
count bsing  taken  of  the  mode  of  conveyance, 
the  nature  of  the  goods,  the  season  of  the  year, 
the  character  of  the  weather,  and  the  ordinary 
facilities  for  transportation  under  the  control 
of  the  carrier.  Temporary  interruptions  or 
obstructions,  which  could  not,  by  ordinary 
prudence,  be  provided  against,  excuse  delay, 
but  do  not  absolve  from  the  duty  to  carry  and 
deliver  as  soon  as  it  becomes  practicable." 
Vicksburg,  etc.,  R.  Co.  v.  Ragsdale,  46  Miss. 
477- 

As  Affected  by  Special  Provision  in  Contract.  — 

In  Leonard  v.  Chicago,  etc.,  R.  Co.,  57  Mo. 
App.  366,  the  parties  agreed  in  the  contract  of 
shipment  that  the  regular  schedule  time  be- 
tween the  points  of  shipment  and  destination, 
plus  twelve  hours,  should  be  a  reasonable 
time  for  the  transportation  of  the  cattle.  It 
was  held  that  this  would  not  relieve  the  de- 

2. 


fendant  company  from  liability  for  a  negli- 
gent delay,  although  the  delay  did  not  exceed 
the  twelve  hours. 

As  Affected  by  Shipper's  Representations.  — 
A  delay  of  a  single  day  in  delivering  a  package 
containing  a  valuable  draft  is  not  unreasonable 
where  the  shipper  did  not  inform  the  carrier 
that  there  was  any  need  of  haste,  and  said 
that  the  package  contained  merely  "  some 
papers  "  worth  about  fifty  dollars.  Water 
Valley  Bank  v.  Southern  Express  Co.,  71  Miss. 
74i- 

Transportation  of  Corpse.  — ■  The  character  of 
the  article  to  be  transported  may  indicate  to 
the  carrier  the  necessity  of  speedy  transporta- 
tion and  impose  a  special  duty,  as  where  there 
is  a  corpse  shipped.  In  such  case  the  carrier 
should  employ  the  most  direct  route.  Wells, 
etc.,  Co.'s  Express  v.  Fuller,  (Tex.  Civ.  App. 
1896)  35  S.  W.  Rep.  824. 

2.  The  Circumstances  to  be  Considered  in  Deter- 
mining Question  of  Reasonable  Time.  —  Wren 
Eastern  Counties  R.  Co.,  1  L.  T.  N.  S.  5;  Cobb 
v.  Illinois  Cent.  R.  Co.,  38  Iowa  601;  Illinois 
Cent.  R.  Co.  71.  Haynes,  64  Miss.  604. 

In  McGraw  v.  Baltimore,  etc.,  R.  Co.,  18  W. 
Va.  361,  9  Am.  &  Eng.  R.  Cas.  188,  41  Am. 
Rep.  696,  the  court,  by  Patton,  J.,  said:  "  The 
obligation  of  the  common  carrier  is  to  trans- 
port the  goods  safely  and  within  a  reasonable 
time.  What  is  a  reasonable  time  is  not  sus- 
ceptible of  being  defined  by  any  general  rule; 
but  the  circumstances  of  each  particular  case 
must  be  adverted  to  in  order  to  determine 
what  is  a  reasonable  time  in  that  case.  But  it 
may  be  said  that  the  mode  of  conveyance,  the 
distance,  the  nature  of  the  goods,  the  season 
of  the  year,  the  character  of  the  weather,  and 
the  ordinary  facilities  of  transportation  are  to 
be  considered  in  determining  whether  in  the 
particular  case  there  has  been  an  unreasonable 
delay."  See  Vicksburg,  etc.,  R.  Co.  v.  Rags- 
dale, 46  Miss.  458. 

The  Route  Which  the  Carrier  Ordinarily  Uses 
may  be  considered  in  determining  what  is  a 
reasonable  time ;  the  carrier  is  not  bound  abso- 
lutely to  carry  by  the  shortest  route  if  that  is 
not  his  custom  or  his  traffic  connections  do  not 
permit  it.  Hales  v.  London,  etc.,  R.  Co.,  4  B. 
&  S.  66,  116  E.  C.  L.  66,  32  L.  J.  Q.  B.  292. 

Where  the  Carrier  Only  Professes  to  Run  Trains 
for  a  Certain  Class  of  Traffic  at  Stated  Intervals,  it 
will  be  within  a  reasonable  time  if  he  carries 
in  due  course  according  to  his  profession. 
But  in  a  case  in  which  a  company  received 
cattle  for  carriage  and  it  did  not  appear  that 
there  were  any  ordinary  cattle  trains  on  the 
line,  it  was  held  to  be  properly  left  to  the  jury 
to  say  what  was  a  reasonable  time  within 
which  to  convey  the  cattle,  and  therefore 
whether  the  company  were  bound  to  send 
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the  character  of  the  freight,  whether  ordinary  merchandise,  or  perishable 
goods,  or  animals,  must  be  taken  into  consideration.1 

Question  for  Jury.  — The  question  as  to  what  is  such  reasonable  time  is  there- 
fore, under  ordinary  circumstances,  for  the  jury  to  determine.3 

Unusual  Time  Required  Not  Conclusive  of  Culpable  Delay.  —  The  fact  that  the  time  occu- 
pied in  the  transportation  or  delivery  of  the  consignment  is  unusual  is  not  of 


them  by  a  special  train.  Donohue  v.  London, 
etc.,  R.  Co.,  15  W.  R.  792;  Rebman's  Law  of 
Rys.  (2d  ed.)  117. 

First  Train  after  Goods  Received.  —  The  fact 
that  live  stock  received  for  shipment  were  car- 
ried by  the  first  train  passing  after  their  being 
delivered  for  shipment,  would  not  necessarily 
excuse  the  defendant  company.  There  must 
be  some  proof  that  the  train  passed  within  a 
reasonable  time,  and  that  the  carrier's  facili- 
ties were  sufficient.  Galveston,  etc.,  R.  Co.  v. 
Tuckett,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  150. 

Refusal  to  Deliver  Goods  —  Mistake  as  to  Ar- 
rival.—  In  Richmond,  etc.,  R.  Co.  v.  Benson, 
86  Ga.  203,  22  Am.  St.  Rep.  446,  goods  were 
directed  to  be  carried  from  Richmond,  Va.,  to 
Augusta,  Ga.,  but  instead  of  being  carried 
directly,  they  were  sent  to  Atlanta,  thence  to 
Charlotte,  N.  C,  and  thence  to  Augusta. 
They  should  have  been  received  in  Augusta 
■on  the  1st  of  September,  but  were  not  received 
until  the  8th,  and  on  the  10th  they  were  de- 
stroyed by  a  flood.  From  the  1st  to  the  loth 
the  consignees  sent  daily  to  the  depot  of  the 
carrier,  exhibited  the  bill  of  lading,  and  asked 
for  and  described  the  goods,  but  were  informed 
that  they  had  not  arrived,  though  in  fact  they 
were  then  in  the  possession  of  the  carrier, 
the  agent  of  which  afterwards  admitted  that 
they  had  arrived  two  days  before  the  flood. 
Through  carelessness  at  headquarters,  the 
way-bill  was  not  sent  with  them  and  was  not 
received  until  after  they  were  destroyed.  It 
was  held  that  the  carrier  was  liable  for  their 
value. 

1.  Character  of  Freight  Must  be  Considered.  — 

See  Dixon  Chicago,  etc.,  R.  Co.,  64  Iowa 
531,  18  Am.  &  Eng.  R.  Cas.  526,  52  Am.  Rep. 
460;  Cantwell  v.  Pacific  Express  Co.,  58  Ark. 
487,  61  Am.  &  Eng.  R.  Cas.  206,  note  (ship- 
ment of  venison);  International,  etc.,  R.  Co. 
v.  Ritchie,  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 
840  (shipment  of  live  stock). 

"  It  is  obvious  that  ordinarily  the  delay  in 
shipping  articles  not  liable  to  decay  or  dam- 
age, such  as  iron,  wool,  cotton,  grain,  and 
things  of  like  character,  not  liable  to  be  injured 
by  a  few  days'  delay,  would  be  no  test  in  a 
case  where  the  delay  of  a  day  in  transportation 
would  result  in  loss  or  damage  by  reason  of 
their  nature  and  inherent  character,  such  as 
live  stock,  fish,  oysters,  fruits,  vegetables,  and 
things  of  like  character.  In  the  one  case  there 
is  nothing  in  the  thing  itself  which  would  in- 
duce a  prudent  business  man  to  anticipate  in- 
jury from  a  temporary  delay  in  transportation, 
whereas  in  the  other  case  any  prudent  busi- 
ness man  from  the  nature  of  the  thing  itself 
might  reasonably  anticipate  loss  or  damage 
from  delay.  So  the  season  of  the  year  is  an 
element  to  be  considered,  some  articles,  as 
some  kinds  of  vegetables,  being  of  that  nature 
that  at  certain  seasons  of  the  year  a  brief 
delay  would  be  harmless,  whereas  at  another 


season  of  the  year  the  delay  would  result  in 
loss  or  damage."  Patton,  J.,  in  McGraw  v. 
Baltimore,  etc.,  R.  Co.,  18  W.  Va.  361,  9  Am. 
&  Eng.  R.  Cas.  188,  41  Am.  Rep.  696. 

See,  in  this  connection,  Louisville,  etc.,  R. 
Co.  v.  Brinley,  (Ky.  1895)  29  S.  W.  Rep.  305, 
where  the  carrier  was  held  liable  for  a  delay 
in  that  it  failed  to  attach  the  car  containing  the 
stock  to  its  fast  freight  train,  so  that  the  car 
had  to  be  hauled  by  a  local  freight,  thereby 
arriving  more  than  twenty-four  hours  later. 

See  also  the  two  notes  immediately  pre- 
ceding. 

2.  Question  for  the  Jury. —  Hales  v.  London, 
etc.:  R.  Co.,  4  B.  &  S.  66,  116  E.  C.  L.  66,  32 
L.  J.  Q.  B.  292;  Hawes  v.  Southeastern  R. 
Co.,  54  L.  J.  Q.  B.  Div.  174,  52  L.  T.  N.  S. 
514;  International,  etc.,  R.  Co.  v.  Server,  3 
Tex.  App.  Civ.  Cas.,§  440.  See  also  Davis  v. 
Jacksonville  Southeastern  Line,  126  Mo.  69. 

Delay  Caused  by  Consignor's  Defective  Mark- 
ing.—  Where  the  mark  upon  the  goods  differs 
from  the  way-bill  the  carrier  is  justified  in  ex- 
ercising caution;  and  it  is  a  question  for  the 
jury  whether  in  exercising  such  caution  he 
acted  in  good  faith,  and  whether  the  delay  in 
the  delivery  of  the  goods  was  reasonable  and 
caused  solely  by  the  difficulty  in  identifying 
the  goods.  Baltimore,  etc.,  R.  Co.  v.  Pum- 
phrey,  59  Md.  390,  9  Am.  &  Eng.  R.  Cas.  331. 
See  also  Hunter  v.  Borst,  13  U.  C.  Q.  B.  141 ; 
Bell  v.  Windsor,  etc.,  R.  Co.,  24  Nova  Scotia 
521. 

Duty  to  Forward  by  Different  Route.  —  What 
constitutes  reasonable  care  in  case  of  an  inter- 
ruption upon  the  line  of  a  connecting  carrier, 
by  which  a  carrier  has  stipulated  to  forward 
goods  received  by  him  for  transportation,  and 
whether  it  is  the  duty  of  the  carrier  to  for- 
ward the  goods  by  a  different  route,  are  ques- 
tions of  fact  to  be  determined  by  the  jury, 
having  reference  to  all  the  circumstances  of 
the  case.  Regan  v.  Grand  Trunk  R.  Co.,  61 
N.  H.  579. 

Local  Freight  Mingled  with  Through  Freight 
and  Carried  Past  Destination. —  In  Waite  v. 
New  York  Cent.,  etc.,  R.  Co.,  110  N.  Y.  635,  35 
Am.  &  Eng.  R.  Cas.  576,  the  defendant  com- 
pany received  from  a  connecting  line  a  car  load 
of  freight  in  which  was  a  boiler  shipped  and 
way-billed  to  a  point  on  its  line,  the  remainder 
of  the  car  load  being  through  freight.  It  was 
shown  that  the  defendant  company  had  due 
notice  of  the  shipping  and  of  the  destination 
of  the  boiler,  and  of  the  transfer  of  the  con- 
tents of  the  car  of  the  connecting  line  in  which 
it  was  first  loaded,  to  a  car  of  its  own  line ;  and 
that  it  sent  such  car  beyond  its  line  to  the  des- 
tination of  the  through  freight  which  it  con- 
tained, without  opening  it  or  looking  for  the 
boiler.  It  was  held  that  this  was  sufficient  to 
sustain  a  verdict  against  the  railroad  company 
for  damages  caused  by  its  negligent  delay  in 
delivering  the  boiler. 
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itself  conclusive  that  there  has  been  an  unnecessary  delay,  unless  it  is  so  long 
as  to  compel  clearly  a  conviction  that  it  was  longer  than  necessary;  it 
must  be  so  unusual  as  to  be  more  reasonably  attributable  to  the  negligence  of 
the  carrier  than  to  any  of  the  causes  of  delay  to  which  the  transportation,  by- 
reason  of  the  mode,  time,  route,  or  the  subject  of  the  carriage,  or  other  circum- 
stances implying  negligence,  is  known  to  be  exposed.1 

Delivery  in  Usual  Time  According  to  Custom  —  Prima  Facie  Reasonable.  —  On  the  other 
hand,  proof  of  a  delivery  within  the  usual  time,  according  to  the  custom  and 
course  of  the  company's  business,  is  prima  facie  evidence  of  delivery  within  a 
reasonable  time.'2 

Where  Carrier's  Practice  Is  Negligent.  —  But  such  a  fact  will  be  no  defense  where  it 
appears  that  the  carrier's  ordinary  course  of  business  is  inconsistent  with  a 
reasonably  prompt  transportation  and  delivery.  The  fact  that  a  negligent 
practice  is  adhered  to  will  not  relieve  it  of  its  culpable  character.3 

Stipulation  as  to  Reasonable  Time  —  Negligence.  —  If  the  carrier  negligently  delays 
the  transportation  of  goods  to  their  destination  beyond  the  time  it  could  well 
make  and  does  ordinarily  make  between  the  points  of  shipment  and  destina- 
tion, it  cannot  escape  liability  by  showing  that  the  transportation  was  made 
within  the  time  stipulated  as  a  reasonable  time.  If  the  stipulation  attempts, 
to  fix  what  shall  be  a  reasonable  time  it  will  be  invalid  in  so  far  as  it  attempts- 


1.  Unusual  Time  Required  Not  Conclusive  of 
Culpable  Delay.  —  Chicago,  etc.,  R.  Co.  v. 
Simms,  18  111.  App.  68. 

Instances.  —  See  St.  Louis,  etc.,  R.  Co.  v. 
Heath,  41  Ark.  476,  18  Am.  &  Eng.  R.  Cas. 
557,  holding  that  a  delay  of  seventy  days,  un- 
explained, is  unreasonable.  Nudd  v.  Wells, 
11  Wis.  407,  where  one  year  was  held  to  be 
conclusively  an  unreasonable  time  for  a  car- 
rier to  require  for  the  transportation  of  goods 
from  a  city  in  Massachusetts  to  a  point  in  Wis- 
consin. Ormsby  v.  Union  Pac.  R.  Co.,  4  Fed. 
Rep.  706,  2  McCrary  (U.  S.)  48,  holding  that  a 
delay  of  twenty-four  hours  at  a  way  station  is 
unreasonable,  unless  explained;  the  fact  that 
the  company  needed  its  rolling  stock  for  pas- 
senger purposes  was  no  valid  excuse.  See 
also  Ruddy  v.  Midland  Great  Western  R.  Co., 
L.  R.  8  Ir.  224. 

Where  the  ordinary  time  required  for  freight 
cars  to  run  from  the  point  where  grain  was 
shipped  to  its  destination  was  two  or  three 
days,  and  of  one  hundred  and  twenty-five  cars 
of  grain  shipped  only  ninety-five  ever  reached 
that  destination,  and  their  average  time  was 
over  thirty  days,  the  delay  was  held  unreason- 
able, and  the  company  could  not  excuse  such 
delay  on  account  of  blockades  on  its  side 
tracks  and  other  difficulties  known  to  itself  at 
the  time  of  accepting  the  grain.  Illinois  Cent. 
R.  Co.  v.  Cobb,  64  111.  128.  See  also  Illinois 
Cent.  R.  Co.  v.  McClellan,  54  111.  58,  5  Am. 
Rep.  83;  Michigan  Southern,  etc.,  R.  Co.  v. 
Day,  20  111.  375,  71  Am.  Dec.  278.  In  this  last 
case,  goods  shipped  over  a  route  which  usually 
required  three  days  for  transportation  were 
five  days  on  the  way,  and  were  not  delivered 
until  twelve  days  after  shipment.  It  was  held 
that  the  delay  was  unreasonable,  if  unex- 
plained, and  that  the  carrier  was  liable 
therefor. 

Where  a  portion  of  a  shipment  arrives  at  its 
destination  much  earlier  than  the  remainder, 
it  is  competent  for  the  plaintiff  to  show  the 
time  required  for  the  first  portion  to  reach  its 
destination,  on  the  question  of  what  was  a 


reasonable  time.  Texas,  etc.,  R.  Co.  v.  Boggs, 
(Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  1089. 

Where  the  goods  were  to  be  carried  only 
sixty-four  miles  and  no  transfers  are  shown, 
the  fact  that  four  days  were  required  for  trans- 
portation is  in  itself  sufficient  evidence  of  neg- 
ligence. St.  Clair  v.  Chicago,  etc.,  R.  Co.,  80 
Iowa  304. 

Shipper  Violating  Statute.  —  In  Mann  v., 
Birchard,  40  Vu  326,  the  plaintiffs  shipped' 
veal  from  Vermont  by  rail  into  the  state  of 
Massachusetts,  where  a  law  existed  prohibit- 
ing the  sale  of  veal  killed  when  less  than  four- 
weeks  old,  but  of  which  law  the  shippers  wer» 
ignorant.  It  was  held  that  the  fact  that  somr. 
of  the  veal  was  killed  within  the  prohibited 
time  would  not  avail  the  carrier  as  a  defense- 
to  an  action  for  a  want  of  proper  care  in  trans- 
porting it,  but  so  far  as  the  statute  affected  the 
value  of  the  veal  it  might  be  a  valid  defense. 

2.  The  Fact  that  Transportation  Is  in  Usual 
Time  Prima  Facie  Evidence.  —  Schwab  v.  Union 
Line,  13  Mo.  App.  159;  Lowe  v.  East  Tennes- 
see, etc.,  R.  Co.,  90  Ga.  85.  See  Atlanta,  etc., 
R.  Co.  v.  Texas  Grate  Co.,  81  Ga.  602. 

"  The  obligation  of  the  carrier  to  carry  de- 
pends on  his  public  profession.  Johnson  v. 
Midland  R.  Co.,  4  Exch.  367.  And,  therefore, 
he  is  bound  to  carry  only  according  to  the 
route  which  he  holds  out  to  the  public.  But 
then  he  is  bound  to  deliver  within  a  reason- 
able time,  having  regard  to  that  route.  It  is 
no  breach  of  his  duty  that  he  does  not  carry- 
by  a  shorter  route  than  that  which  he  pro- 
fesses. If  the  customer  wishes  his  goods  to 
be  sent  by  a  shorter  route  than  the  accustomed 
one,  he  should  ask  for  it,  and  if  refused  he 
would  exercise  his  choice  of  sending  by  an- 
other carrier.  But  when  goods  are  sent  by 
the  usual  route,  the  carrier  must  use  reason- 
able diligence;  and  whether  he  has  done  so  is 
a  question  of  fact."  Blackburn,  J.,  in  Hales  v. 
London,  etc.,  R.  Co.,  4  B.  &  S.  70,  116  E.  C.  L.  70. 

3.  But  Usual  Time  Must  Be  Reasonable.  — 
Blakemore  v.  Lancashire,  etc.,  R.  Co.,  1  F.  &  F.. 
76;  Redman's  Law  of  Ry.  Carr.  (2d  ed.)  114. 
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to  excuse  a  negligent  delay,  and  it  will  be  interpreted  as  meaning  that  the 
transportation  should  be  done  within  a  reasonable  time,  without  regard  to  any 
period  specially  fixed  by  it.1 

2.  Effect  of  Special  Contract.  —  If  the  carrier  undertakes,  by  special  contract,  to 
deliver  to  the  consignee  at  the  point  of  destination  by  a  fixed  time,  it  is  bound 
to  do  so,  and  is  liable  for  a  failure  to  deliver  within  the  prescribed  time  unless 
such  failure  is  due  to  the  fault  of  the  party  complaining.  Inevitable  accident 
or  an  act  of  God  will  be  no  defense.3 


1.  Stipulation  as  to  What  Shall  Be  Reasonable 
Time. —  Leonard  v.  Chicago,  etc.,  R.  Co.,  54 
Mo.  App.  293. 

2.  Contract  to  Deliver  Within  a  Fixed  Time  — 
Carrier  Liable  Absolutely  —  England.  —  Robin- 
son v.  Dunmore,  2  B.  &  P.  416;  Shubrick  v. 
Salmond,  3  Burr.  1637;  Hawcroft  v.  Great 
Northern  R.  Co.,  16  Jur.  196,  21  L.  J.  Q.  B. 
178;  Denton  v.  Great  Northern  R.  Co.,  5  El. 
&  Bl.  860,  85  E.  C.  L.  860,  2  Jur.  N.  S.  185. 

United  States.  —  The  Harriman,  9  Wall.  (U. 
S.)  161. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Simmons, 
49  111.  App.  443;  Chicago,  etc.,  R.  Co.  v. 
Thrapp,  5  111.  App.  502. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Racer, 
5  Ind.  App.  209. 

Iowa. — Wood  v.  Chicago,  etc.,  R.  Co.,  68 
Iowa  491,  24  Am.  &  Eng.  R.  Cas.  91,  56  Am. 
Rep.  861. 

Massachusetts.  —  Tirrell  z\  Gage,  4  Allen 
(Mass.)  251;  Wareham  Bank  v.  Burt,  5  Allen 
(Mass.)  113;  Gage  v.  Tirrell,  9  Allen  (Mass.) 
299;  Higginson  v.  Weld,  14  Gray  (Mass.)  165; 
Knowles  v.  Dabney,  105  Mass.  437. 

Mississippi. — Jemison  v.  McDaniel,  25 
Miss.  83. 

Missouri.  —  Harrison  v.  Missouri  Pac.  R. 
Co.,  74  Mo.  364,  7  Am.  &  Eng.  R.  Cas.  382,  41 
Am.  Rep.  318;  Miller  v.  Chicago,  etc.,  R.  Co., 
1  Mo.  App.  Rep.  474;  Collier  Swinney,  16 
Mo.  484;  Myres  v.  Diamond  Joe  Line,  58  Mo. 
App.  199. 

New  Hampshire.  —  Deming  v.  Grand  Trunk 
R.  Co.,  48  N.  H.  455,  2  Am.  Rep.  267. 

New  York.  —  Harmony  v.  Bingham,  12  N. 
Y.  99,  62  Am.  Dec.  142,  I  Duer  (N.  Y.)  209; 
Place  v.  Union  Express  Co.,  2  Hilt.  (N.  Y.) 
19;  Van  Buskirk  v.  Roberts,  31  N.  Y.  661; 
Nelson  v.  Odiorne,  45  N.  Y.  489. 

Pennsylvania.  —  Hand  v.  Baynes,  4  Whart. 
(Pa.)  204,  33  Am.  Dec.  54. 

Texas.  —  Texas  Pac.  R.  Co.  v.  Nicholson,  61 
Tex.  491,  21  Am.  &  Eng.  R.  Cas.  133;  Gulf, 
etc.,  R.  Co.  v.  Hodge,  (Tex.  Civ.  App.  1895) 
30  S.  W.  Rep.  829;  Gulf,  etc.,  R.  Co.  v.  Mc- 
Corquodale,  71  Tex.  41,  35  Am.  &  Eng.  R. 
Cas.  653. 

The  general  principle  is  well  settled  that  an 
act  of  God  is  no  defense  to  an  action  for  the 
failure  to  perform  a  duty  where  such  duty  is 
created  by  a  special  and  express  contract.  See 
the  title  Act  of  God,  vol.  1,  pp.  588,  599,  note  2. 

The  fact  that  the  harbor  is  so  frozen  as  to 
prevent  the  carrier's  vessel  from  coming  into 
port  is  no  excuse  for  failure  to  deliver  within 
the  time  prescribed  by  the  special  contract. 
Hodgdon  v.  New  York,  etc.,  R.  Co.,  46  Conn. 
277.  33  Am.  Rep.  21.  See  also  Aylward  v. 
Smith,  2  Lowell  (U.  S.)  192.  Nor  will  low 
water  constitute  any  defense,  where  such  a 


contract  exists.  Parker  v.  Winlow.  7  El.  & 
Bl.  942,  90  E.  C.  L.  942. 

Act  of  God  No  Defense  where  Contract  Fixes 
Time  of  Delivery.  —  In  Harrison  v.  Missouri 
Pac.  R.  Co.,  74  Mo.  364,  7  Am.  &  Eng.  R. 
Cas.  382,  41  Am.  Rep.  318,  the  court  quoted 
from  Angell  on  Carr.,  §  294,  where  it  is  said: 
"  But  the  principle  of  law  in  respect  to  the  obli- 
gation of  a  carrier  to  deliver  goods  in  a  reason- 
able time,  depending  upon  circumstances, 
though  they  apply  *  *  *  to  implied  con- 
tracts, will  not  apply  to  an  express  contract  to 
deliver  in  a  prescribed  time.  In  the  latter 
case,  no  temporary  obstruction  or  even  the 
absolute  impossibility  of  complying  with  the 
engagement  will  be  a  defense  to  an  action  for 
failure  in  performing  the  contract."  Followed 
in  Miller  v.  Chicago,  etc.,  R.  Co.,  1  Mo.  App. 
Rep.  474. 

In  Harmony  v.  Bingham,  12  N.  Y.  99,  62 
Am.  Dec.  142,  where  a  party  had  agreed  to 
transport  goods  from  New  York  to  Independ- 
ence within  twenty-six  days  and  failed  to 
accomplish  the  transportation  within  that 
time,  it  was  held  that  "  the  fact  that  a  public 
canal  on  which  the  goods  were  intended  to  be 
transported  a  part  of  the  distance  was  ren- 
dered impassable  by  an  unusual  freshet,  and 
that  this  occasioned  the  detention,  was  not  a. 
legal  excuse  therefor."  See  also  Parmalee  v. 
Wilks,  22  Barb.  (N.  Y.)  539;  Gann  v.  Chicago, 
etc.,  R.  Co.,  2  Mo.  App.  Rep.  1288. 

Where  Carrier  is  to  Receive  Extra  Compensation 
if  Goods  are  Delivered  by  Specified  Time. —  In 
Carr  v.  Schafer,  15  Colo.  48,  the  contract  of 
shipment  provided  that  the  carrier  was  to  re- 
ceive additional  compensation  in  the  event  the 
goods  were  delivered  by  a  certain  time.  It 
was  held  that  there  was  no  contract  by  the 
carrier  to  carry  absolutely  within  that  time, 
and  it  was  error  to  submit  to  the  jury  the 
question  as  to  whether  such  a  contract 
existed. 

Not   Affected    by    Subsequent    Stipulation. — 

Where  the  bill  of  lading  contains  an  agree- 
ment on  the  part  of  the  carrier  to  transport 
goods  to  the  place  of  destination  within  a  pre- 
scribed time,  without  qualification,  the  duty  to 
carry  within  that  time  is  absolute,  and  will 
not  be  affected  by  a  subsequent  stipulation 
that  if  the  goods  are  not  delivered  within  such 
time  a  certain  deduction  shall  be  made  from 
the  freight  charges.  The  latter  undertaking, 
i.  e.,  to  deduct  certain  charges,  is  not  an  alter- 
native of  the  former,  but  merely  fixes  the 
measure  of  damages  for  a  violation  of  the 
former.  Harmony  v.  Bingham,  1  Duer  (N.  Y.) 
209. 

Where  one  contracted  with  the  freight  agent 
of  a  railroad  company  for  the  transportation 
of  goods  upon  a  particular  day  and  train,  it  is 
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What  Constitutes  Contract  to  Carry  within  a  Fixed  Time.  —  Whether  or  not  there  has 

been  an  undertaking  on  the  part  of  the  carrier  to  transport  the  goods  in  ques- 
tion by  a  specified  time,  must  be  determined  from  the  circumstances  surround- 
ing the  case  and  by  the  application  of  the  ordinary  rules  for  the  interpretation 
<>f  contracts  to  the  agreement  between  the  parties.  There  is  no  presumption 
either  way,  but  the  party  setting  up  a  special  contract  has  the  burden  of  proof 
to  establish  its  existence  affirmatively.1 

Parol  Evidence  is  not  admissible  to  show  an  agreement  on  the  part  of  the 
carrier  to  ship  on  a  certain  train  or  at  a  fixed  time,  where  the  contract  of  ship- 
ment, w  hich  is  in  writing,  is  silent  as  to  the  time  when  shipment  shall  be  made. 
In  such  a  case  the  carrier  is  bound  merely  to  ship  within  a  reasonable  time.2 

3.  Effect  of  Special  Instructions  by  Shipper.  —  Special  instructions  to  the 
carrier  by  the  shipper  on  tendering  goods  for  carriage  may  be  considered  in 
determining  what  is  a  reasonable  time  ;  instructions  by  the  shipper  to  forward 
immediately,  taken  in  connection  with  an  acceptance  of  the  goods  offered  at 
the  time,  may  constitute  a  contract  to  ship  immediately,  and  bind  the  company 
to  greater  diligence  in  effecting  a  speedy  transportation  than  where  the  ordi- 
nary course  is  taken  by  the  shipper.3 


no  evidence  of  a  subsequent  rescission  of  such 
contract  that  he  was  subsequently  informed 
by  another  person  "  in  the  employ  of  the  com- 
pany "  that  the  goods  could  not  be  sent  by 
that  train  if  the  cars  should  be  full,  it  not 
appearing  that  such  person  was  a  freight 
agent  of  the  company.  Curtis  v.  Chicago, 
etc.,  R.  Co.,  18  Wis.  312. 

1.  Where  There  Is  Special  Contract.  —  In  Fow- 
ler v.  Liverpool,  etc.,  Steam  Co.,  87  N.  Y.  190,  9 
Am.  &  Eng.  R.  Cas.  235,  the  defendant  com- 
pany had  contracted  to  transport  for  the  plain- 
tiffs, "  on  board  the  steamer  M.  or  N.,  for  Liver- 
pool," three  hundred  bales  of  cotton.  The 
cotton  was  then  on  its  way  to  New  York  from 
Mobile,  but  the  date  of  its  arrival  was  uncer- 
tain. The  M.  was  advertised  to  sail  on  the 
27th,  the  N.  a  week  later.  The  cotton  was 
delivered  at  the  defendant's  pier  on  the  20th, 
but  by  that  time  the  defendant  had  a  full 
cargo  for  the  M.  accepted,  and  ready  for  load- 
ing, and  the  cotton  was  therefore  sent  by  the 
N.  which  arrived  in  Liverpool  a  week  later 
than  the  M.  During  the  interval,  the  price  of 
cotton  declined,  and  this  action  was  brought  to 
recover  damages  for  a  breach  of  the  shipping 
contract.  It  was  held  that  a  reasonable  inter- 
pretation of  the  contract  was  that  if  the  plain- 
tiff should  deliver  the  cotton  in  a  reasonable 
time  for  loading  on  board  the  M.  before  its 
sailing  day,  it  should  be  carried  on  it;  other- 
wise, on  the  N.  But  as  the  cotton  was  not  de- 
livered to  the  defendant  in  such  reasonable 
time,  the  defendant  company  was  not  bound  to 
reject  other  freight  and  take  the  chances  on  the 
cotton  arriving  in  time,  or  of  sailing  without  a 
full  cargo.  The  defendant  was,  therefore, 
not  liable  as  for  a  delay.  It  further  appeared 
that  on  the  arrival  of  the  cotton  at  the  defend- 
ant's pier,  the  defendant  gave  receipts  for  it, 
purporting  to  be  "  memorandum  of  cargo  on 
board  steamship  M.,"  but  bills  of  lading  by 
that  steamer  were  refused.  It  was  held  that 
the  receipts  did  not  vary  the  contract  of  ship- 
ment and  could  not  be  construed  as  amounting 
to  a  contract  to  carry  on  the  M. 

A  railway  company  published  a  printed 
notice,  which  was  fixed  over  the  door  of  its 


depot  for  the  reception  of  goods  in  Liverpool, 
that  all  goods  received  after  four  o'clock  P.  M. 
would  be  forwarded  on  the  next  working  day. 
Long  after  the  publication  of  this  notice,  goods 
were  brought  to  the  station  at  half-past  five  to 
be  forwarded  to  Birmingham  by  the  company. 
The  person  who  brought  them  (a  servant  of 
the  owner)  saw  the  company's  weigher  and 
asked  him  "  if  there  was  time,"  i.  e.,  for  the 
goods  to  be  sent  that  evening;  he  replied  that 
there  was,  and  the  goods  were  placed  by  the 
company's  porters  on  the  tracks  upon  which 
goods  were  usually  carried  to  the  cars.  The 
same  person  had,  on  former  occasions,  taken 
goods  of  the  same  kind  to  the  station  at  a  later 
hour,  and  they  had  never  been  refused  as  being 
too  late,  but  had  always  been  forwarded  the 
same  evening.  It  was  held  that  there  was 
evidence  to  go  to  the  jury  of  a  special  contract 
by  the  defendant  company  to  forward  the 
goods  on  the  same  evening  on  which  they 
were  delivered.  Pickford  v.  Grand  Junction 
R.  Co.,  12  M.  &  W.  766. 

A  mere  statement  made  to  the  shipper  by  the 
carrier's  commercial  agent  who  is  authorized 
to  solicit  freights,  that  the  time  necessary  for 
transportation  to  a  certain  point  would  be  four 
days  and  that  there  would  be  no  delays,  does 
not  constitute  an  express  contract  by  the  carrier 
to  deliver  within  that  time.  International,  etc., 
R.  Co.  v.  Wentworth,  87  Tex.  311. 

Ordinarily  the  bill  of  lading  constitutes  the 
contract  of  carriage  made  between  the  parties, 
and  if  the  shipper  alleges  an  agreement  to  sail 
by  a  certain  day,  he  must  produce  the  bill  of 
lading  to  prove  the  contract.  Bedell  v.  Rich- 
mond, etc.,  R.  Co.,  94  Ga.  22. 

2.  Parol  Evidence  to  Show  Agreement  to  Ship 
on  a  Certain  Train  Inadmissible.  —  Pennsylvania 
Co.  v.  Clark,  2  Ind.  App.  146.  See  also  infra, 
this  title,  Limitation  of  Liability — Conflict  of 
Oral  and  Written  Agreements. 

3.  Special  Instructions  to  Forward  Immediately. 
—  See  Clarke  v.  Needles,  25  Pa.  St.  338.  See 
also  Skellie  v.  Central  R.,  etc.,  Co.,  81  Ga.  56. 

Such  Instructions  May  be  Inferred  from  an  es- 
tablished course  of  dealing  between  the  owner 
and  the  carrier,  without  direct  evidence  of  such 
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4.  Statute  Requiring  Prompt  Forwarding  of  Freight.  —  In  North  Carolina,  it  is  pro- 
vided by  statute  that  every  railroad  company  shall  ship  goods  within  five  days 
of  the  receipt  of  them,  under  a  penalty  of  twenty-five  dollars  for  every  day 
thereafter  that  the  goods  are  delayed  in  shipment.1 

Constitutionality.  —  The  statute  is  held  not  to  be  objectionable  as  contravening 
the  powers  of  companies  under  charters  already  granted,  nor  because  it  may 
indirectly  affect  commerce  beyond  the  state.2 

strict  Construction.  —  In  an  action  for  the  penalty,  the  provisions  of  the  statute 
are  to  be  construed  strictly  in  favor  of  the  company  charged  with  a  violation 
•of  its  provisions;  the  rigid  rules  of  the  common  law  with  reference  to  the  lia- 
bility of  common  carriers,  made  more  strict  by  the  statute,  should  not  be 
applied  in  a  case  where  it  appears  that  the  delay  in  shipping  the  goods  was 
caused  by  circumstances  which  the  company  could  not  have  been  expected  to 
provide  against  and  which  were  in  no  way  attributable  to  its  fault.3 


instructions.  And  it  is  said  that  where  the 
•owner  of  goods  to  be  shipped  has  given  the  car- 
rier instructions  to  forward  immediately  goods 
wnich  are  to  be  afterwards  delivered  by  a  cart- 
man,  and  the  cartman  at  the  time  of  the  deliv- 
ery, without  authority  from  the  owner,  gives 
contrary  directions,  the  owner  is  not  bound  by 
«uch  directions  of  the  cartman,  nor  can  the 
carrier  protect  himself  by  them.  Moses  v. 
Boston,  etc.,  R.  Co.,  24  N.  H.  71,  55  Am.  Dec. 
222. 

1.  North  Carolina  Statute.  —  The  statute  pro- 
vides: "  It  shall  be  unlawful  for  any  railroad 
•company  operating  in  this  state  to  allow  any 
freight  they  may  receive  for  shipment  to 
remain  unshipped  for  more  than  five  days,  un- 
less otherwise  agreed  between  the  railroad 
•company  and  the  shipper;  and  any  company 
violating  this  section  shall  forfeit  and  pay  the 
sum  of  twenty-five  dollars  for  each  day  said 
freight  remains  unshipped,  to  any  person  suing 
for  the  same.'*    Act  of  1875,  c.  240. 

The  Statute  Means  Five  Full  Running  Days, 
Including  Sunday  when  it  intervenes.  Branch 
v.  Wilmington,  etc.,  R.  Co.,  77  N.  Car.  347. 
In  a  later  case,  it  appeared  that  certain  cotton 
was  delivered  at  the  depot  on  Friday,  and  on 
the  Thursday  following  it  was  seized  under 
process  from  a  magistrate's  court.  The  ship- 
per brought  this  action  to  recover  the  penalty 
for  one  day's  delay.  The  court  held  that  the 
cotton  was  to  be  regarded  as  having  been 
shipped  on  the  day  it  was  seized,  that  the  five 
days  expired  at  midnight  of  Wednesday,  and 
there  was  not  a  day's  delay  beyond  the  five 
days  until  midnight  of  Thursday.  The  plain- 
tiff was,  therefore,  not  allowed  to  recover. 
Keeter  v.  Wilmington,  etc.,  R.  Co.,  86  N.  Car. 
346,  9  Am.  &  En«.  R.  Cas.  167. 

In  an  Action  for  the  Penalty,  evidence  going 
to  show  that  other  freight  was  delivered  by 
agents  of  the  plaintiff,  who  gave  instructions 
to  the  agent  of  the  company  in  regard  to  its 
shipments,  is  immaterial  and  may  properly  be 
excluded  where  it  does  not  appear  that  there 
were  any  instructions  not  to  ship  immediately. 
McGowan  v.  Wilmington,  etc.,  R.  Co.,  95  N. 
Car.  417,  27  Am.  &  Eng.  R.  Cas.  64. 

In  Keeter  v.  Wilmington,  etc.,  R.  Co.,  86 
N.  Car.  346,  9  Am.  &  Eng.  R.  Cas.  165,  the 
company  set  up  as  an  excuse  for  its  failure  to 
•ship  promptly,  the  fact  that  owing  to  the  large 
accumulation  of  freight  at  that  depot  it  was 


unable  to  secure  the  necessary  number  of  cars 
for  shipment.  It  was  held  that  this  was  no 
excuse,  and  that  it  was  the  company's  duty 
to  provide  sufficient  cars.  In  a  later  case, 
however,  it  was  doubted  whether  this  was  a 
correct  view.  See  Whitehead  v.  Wilmington, 
etc.,  R.  Co.,  87  N.  Car.  255,  9  Am.  &  Eng.  R. 
Cas.  168.  See,  in  this  connection,  Gulf,  etc., 
R.  Co.  v.  Hume,  6  Tex.  Civ.  App.  653. 

2.  The  Statute  Constitutional.  —  Branch 
Wilmington,  etc.,  R.  Co.,  77  N.  Car.  347; 
Katzenstein  v.  Raleigh,  etc.,  R.  Co.,  84  N. 
Car.  688,  6  Am.  &  Eng.  R.  Cas.  464;  White- 
head v.  Wilmington,  etc.  R.  Co.,  87  N.  Car. 
255,  9  Am.  &  Eng.  R.  Cas.  168;  McGowan  v. 
Wilmington,  etc.,  R.  Co.,  95  N.  Car.  417,  27 
Am.  &  Eng.  R.  Cas.  64;  Bagg  v.  Wilmington, 
etc.,  R.  Co.,  109  N.  Car.  279,  26  Am.  St.  Rep. 
569,  49  Am.  &  Eng.  R.  Cas.  46. 

3.  Statute  to  be  Construed  Strictly.  —  See  cases 
cited  in  first  note  under  this  section. 

A  railroad  company  whose  business  included 
the  transportation  of  cotton  owned  a  number 
of  flat  cars  which  was  ordinarily  ample  to  carry 
all  its  business  in  that  line.  In  the  autumn  of 
1881  the  cotton  crop  was  very  heavy,  and  there 
were  many  delays  in  consequence.  At  the 
same  time  a  connecting  line  over  which  much 
of  the  cotton  was  forwarded  gave  notice  that 
it  would  thereafter  transport  cotton  only  in 
box  cars,  and  not  in  flat  cars.  The  company 
first  above  named  had  not  sufficient  box  cars 
to  carry  on  its  business,  and  was  wholly  un- 
able at  once  to  obtain  more.  At  this  juncture, 
W.  &  Co.  delivered  certain  cotton  to  the  rail- 
road for  transportation,  receiving  a  through 
bill  of  lading  over  the  connecting  line,  which 
bill  contained  a  clause  providing  that  the  cot- 
ton was  received  for  transportation  "  at  the 
company's  convenience."  W.  &  Co.  although 
well  able  to  read,  did  not  notice  said  clause 
until  after  the  bringing  of  the  suit  hereinafter 
mentioned.  The  cotton  was  not  shipped  for 
more  than  five  days,  owing  to  the  circum- 
stances above  narrated.  In  a  suit  by  W.  & 
Co.  against  the  railroad  company  to  recover 
the  statutory  penalty,  it  was  held  that  under 
the  circumstances  of  the  case,  the  clause  above 
cited  in  the  bill  of  lading  was  a  valid  one,  and 
might  be  taken  advantage  of  by  the  company, 
and  that  therefore  the  plaintiffs  could  nol  re- 
cover. Whitehead  v.  Wilmington,  etc.,  R.  Co., 
87  N.  Car.  255,  9  Am.  &  Eng.  R.  Cas.  168. 
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In  Texas  and  Wisconsin,  and  in  Other  States,  statutes  exist  which  provide  that  railroad 

companies  shall  furnish  facilities  adequate  for  the  prompt  transportation  of  all 
goods  tendered  them  for  carriage;  these  statutes  are  merely  affirmatory  of  the 
common  law  and  declare  no  new  duty  though  they  provide  for  a  more  rigor- 
ous enforcement  of  those  existing.1 

5.  Perishable  Freights  —  Rule  Stricter  than  in  Case  of  Ordinary  Freight.  —  Where  the 
goods  arc  perishable  or  are  peculiarly  liable  to  injury  from  delay,  the  carrier  is 
bound  to  use  more  expedition  than  where  ordinary  freight  is  being  carried  ; 
the  reasonable  time  in  such  instances  is  a  much  shorter  period  than  in  other 
cases,  ow  ing  to  the  special  circumstances  known  to  the  parties  at  the  time  the 
undertaking  was  entered  into.3 

Extent  of  Duty.  —  But  there  is  no  absolute  duty,  in  every  case,  incumbent  on 
the  carrier  to  ship  goods  immediately  upon  receipt  of  them  merely  because 


1  See  Richardson  v.  Chicago,  etc.,  R.  Co., 
61  Wis.  596,  18  Am.  &  Eng.  R.  Cas.  530; 
supra,  this  title,  Duty  to  Have  and  to  Furnish 
Facilities. 

2.  Where  Freight  Is  Perishable.  — ■  See  Cart- 
wright  v.  Rome,  etc.,  R.  Co.  85  Hun  (N.  Y.) 
517;  Cantwell  v.  Pacific  Express  Co.,  58  Ark. 
487,  61  Am.  &  Eng.  R.  Cas.  206,  note  (venison 
shipped:  the  fact  that  the  express  train  did  not 
stop  at  that  station  would  not  excuse  a  failure 
to  ship  on  such  train  when  the  agent  agreed  to 
so  ship). 

Instances.  —  In  St.  Clair  v.  Chicago,  etc.,  R. 
Co.,  80  Iowa  304,  42  Am.  &  Eng.  R.  Cas.  414, 
a  car  of  onions  was  delivered  to  the  defendant 
company  on  Tuesday,  to  be  carried  to  a  point 
sixty  miles  distant.  It  did  not  reach  there 
until  Saturday,  by  which  time  the  onions 
had  become  heated  and  so  damaged  thereby 
as  to  be  practically  worthless.  The  owner  did 
not  unload  them  until  Monday  morning.  The 
jury  having  found  for  the  plaintiff,  it  was  held 
that  the  facts  justified  the  verdict.  At  the 
trial,  the  court  charged  the  jury  that,  the  goods 
being  perishable,  it  was  the  duty  of  the  owner 
to  have  unloaded  them  on  Sunday  if  that 
would  have  saved  the  loss,  and  that  if  the  loss 
occurred  by  reason  of  the  failure  so  to  un- 
load he  could  not  recover.  It  was  held  that 
this  was  as  favorable  to  the  defendant  com- 
pany as  it  could  ask,  and  could  not  be  com- 
plained of  by  it.  See  Central  R.,  etc.,  Co.  v. 
Avant,  80  Ga.  195,  32  Am.  &  Eng.  R.  Cas.  475; 
Blodgett  v.  Abbot,  72  Wis.  516,  7  Am.  St. 
Rep.  873. 

In  McGrawz/.  Baltimore,  etc.,  R.  Co.,  18  W. 
Va.  361,  9  Am.  &  Eng.  R.  Cas.  188,  41  Am. 
Rep.  696,  a  consignment  of  potatoes  was  de- 
livered to  the  defendant  company  on  the  13th 
of  February,  to  be  shipped  on  the  14th  to  a 
point  one  hundred  miles  distant.  There  was  a 
daily  train  between  the  shipping  point  and  the 
destination,  but  the  potatoes  did  not  reach  their 
destination  until  the  16th.  The  weather  on 
the  14th  was  mild,  but  on  the  15th  and  iGth  it 
became  cold,  and  the  potatoes  were  frozen  by 
the  time  they  reached  their  destination.  It 
was  held  that  the  circumstances  showed  an 
unreasonable  delay,  no  valid  excuse  being 
offered,  and  the  defendant  was  liable  for  the 
damages  resulting  therefrom.  See  also 
Hewett  v.  Chicago,  etc.,  R.  Co.,  63  Iowa 
611,  18  Am.  &  Eng.  R.  Cas.  568  (a  similar 
case). 

In  an  action  for  a  loss  caused  by  deprecia- 


tion in  the  value  of  a  cargo  of  apples  shipped 
by  the  plaintiff  over  the  defendant  company's 
road,  the  jury  were  instructed  that  it  was 
the  duty  of  the  defendant,  when  the  apples 
were  loaded,  to  send  them  out  on  the  first 
train  going  to  their  destination,  if  the  exigen- 
cies of  their  freight  traffic  would  permit  it;  and 
that  if  the  apples  were  known  to  the  defendant 
to  be  perishable  freight  then  it  was  its  duty  to 
transport  them,  even  to  the  exclusion  of  other 
general  freight  not  of  a  perishable  nature. 
It  was  held  that,  in  so  far  as  the  instruction 
required  that  the  apples  should  have  been 
moved  on  the  day  of  their  receipt  and  per- 
mitted no  excuse  for  any  delay  whatever,  it 
was  erroneous.  Dixon  v.  Chicago,  etc.,  R. 
Co.,  64  Iowa  531,  18  Am.  &  Eng.  R.  Cas.  526, 
52  Am.  Rep.  460. 

When  Owner  Assumes  Risks  Incident  to  Ordi- 
nary Transportation.  —  But  an  owner  of  fruit 
or  other  products  peculiarly  liable  to  injury 
from  freezing,  who  chooses  to  ship  them  at  a. 
season  of  the  year  when  they  are  apt  to  be 
exposed  to  such  a  risk,  in  the  absence  of  a 
special  contract  otherwise  assumes  the  risks 
incident  to  ordinary  transportation,  and  must 
bear  the  loss  himself  when  no  negligence  on 
the  part  of  the  carrier  is  shown.  Swetland  v. 
Boston,  etc.,  R.  Co.,  102  Mass.  276. 

Authority  of  Carrier's  Agent. —  If  a  station 
agent  of  a  railroad  company  makes  an  oral, 
contract  for  the  shipment  of  perishable  prop- 
erty (potatoes)  by  a  certain  day,  and  he  has 
express  authority  to  make  it,  or  is  held  out  by 
the  company  as  having  such  authority,  and 
the  shipper  has  the  property  at  the  station  and 
offers  it  for  shipment  at  the  time  named  in  the 
contract,  but  the  company  does  not  receive  it 
nor  within  a  reasonable  time  thereafter  furnish 
cars  for  its  shipment,  and  injury  occurs  by 
freezing  in  consequence  of  such  failure,  the 
company  is  liable  for  such  injury.  Wood  v. 
Chicago,  etc.,  R.  Co.,  68  Iowa  491,  56  Am. 
Rep.  861,  24  Am.  &  Eng.  R.  Cas.  91. 

Carriage  over  Connecting  Line.  —  A  railroad 
company  accepting  perishable  freight  for 
transportation  over  its  own  and  connecting 
lines  must  forward  the  same  promptly,  to  the 
extent  of  its  ability,  until  it  has  delivered  or 
offered  to  deliver  to  the  connecting  carrier.  It 
is  not  excused  from  the  performance  of  such 
duty  by  the  mere  fact  that  its  agents  supposed 
there  would  be  a  delay  in  the  forwarding  of 
such  freight  by  the  connecting  line.  Blodgett 
v.  Abbot,  72  Wis.  516,  7  Am.  St.  Rep.  873. 
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they  may  be  perishable.  They  are  generally  to  be  given  a  preference,  but  the 
demands  of  its  business,  the  time  for  the  regular  departure  of  its  trains,  its 
contracts  and  obligations  already  incurred,  its  general  usage  at  the  place  of 
shipment,  and  other  like  considerations  are  to  be  regarded  in  determining 
whether,  in  any  case,  the  carrier  has  been  properly  diligent  in  forwarding  the 
goods  after  its  receipt  of  them.1 

The  Rule  against  Discrimination  in  the  order  of  shipment  of  accumulated  freights, 
requiring  that  first  received  to  be  first  forwarded,  and  forbidding  a  reverse 
order,  does  not  mean  that  such  order  is  to  be  observed  absolutely  and  without 
regard  to  the  nature  of  the  freight  offered  ;  when  both  perishable  goods  and 
goods  which  may  be  kept  are  received,  the  carrier  may  and  should  give  a  prefer- 
ence of  early  transportation  to  the  perishable  freight,  although  it  may  have  been 
received  after  the  other,  and  such  preference  is  not  improper  discrimination.2 

When  an  Unavoidable  Delay  Occurs  in  the  transportation  of  perishable  property, 
and  it  becomes  impossible  to  forward  such  property  to  its  destination  in  time 
to  save  it  from  total  loss,  the  carrier  has  a  right  to  sell  it  for  the  best  price 
obtainable  ;  and  such  price  will  be  the  measure  of  the  damages  recoverable 
unless  the  delay  appears  to  have  been  due  to  the  carrier's  want  of  care.3 

6.  Proximate  Cause.  —  In  order  for  a  shipper  or  consignee  to  recover  of  a 
carrier  for  delay  in  the  shipment  or  transportation  of  goods,  it  must  be  made 
to  appear  clearly  that  the  delay  was  the  proximate  cause  of  the  injury  com- 
plained of.4 

7.  Waiver  —  Insisting  on  Shipment  after  Information  of  Probable  Delay.  —  A  shipper 
may  waive  his  right  of  action  against  a  carrier  for  negligent  delay  in  the  trans- 
portation, and  does  so  when  he  insists  on  a  shipment  of  his  goods  after  being 
informed  of  the  fact  that  a  delay  is  probable  owing  to  an  obstruction  on  the 
line  or  to  an  unusual  press  of  business.5 


1.  Extent  of  Duty  in  Case  of  Perishable 
Freights.  —  Dixon  v.  Chicago,  etc.,  R.  Co.,  64 
Iowa  531,  18  Am.  &  Eng.  R.  Cas.  525,  52  Am. 
Rep.  460.  See  also  Ballentine  v.  North  Mis- 
souri R.  Co.,  40  Mo.  491,  93  Am.  Dec.  315; 
McGraw  v.  Baltimore,  etc.,  R.  Co.,  18  W.  Va. 
361,  9  Am.  &  Eng.  R.  Cas.  188,  41  Am.  Rep.  696. 

2.  Preference  to  Perishable  Freights.  —  Peet 
v.  Chicago,  etc.,  R.  Co.,  20  Wis.  594,  91  Am. 
Dec.  446;  Marshall  v.  New  York  Cent.  R.  Co., 
45  Barb.  (N.  Y.)  502,  affirmed  48  N.  Y.  660; 
Tierney  v.  New  York  Cent,  etc.,  R.  Co.,  76  N. 
Y.  305,  affirming  10  Hun  (N.  Y.)  569,  67  Barb. 
(N.  Y.)  538;  Cooper  v.  Kane,  19  Wend.  (N.  Y.) 
386,  32  Am.  Dec.  512;  Michigan  Cent.  R.  Co. 
v.  Burrows,  33  Mich.  6;  Great  Western  R.  Co. 
v.  Burns,  60  111.  284. 

3.  May  Sell  Perishable  Goods.  —  American 
Express  Co.  v.  Smith,  33  Ohio  St,  511,  31  Am. 
Rep.  561. 

4.  Delay  Must  have  been  Proximate  Cause  of 
Injury,  —  See  St.  Louis,  etc.,  R.  Co.  v.  Neel, 
56  Ark.  279,  55  Am.  &  Eng.  R.  Cas.  428; 
Marine  Ins.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  41 
Fed.  Rep.  643,  43  Am.  &  Eng.  R.  Cas.  79; 
Jones  v.  New  York,  etc.,  R.  Co.,  29  Barb.  (N. 
Y.)  633  (fall  in  market-price  of  goods);  supra, 
this  title,  Duty  to  Have  and  to  Furnish  Facilities 
for  Transportation. 

In  Scott  v.  Baltimore,  etc.,  Steamboat  Co., 
19  Fed.  Rep.  56,  goods  were  left  with  a  steam- 
boat company  for  shipment,  but  no  particular 
vessel  was  designated.  While  they  were  lying 
on  the  wharf  awaiting  shipment,  they  were 
burned,  but  no  negligence  on  the  part  of  the 
carrier  was  shown  as  to  the  fire.    It  was  held 


that  the  shipper  could  not  recover  of  the  car- 
rier on  the  theory  that  the  delay  was  the  cause 
of  the  loss,  that  not  being  the  proximate 
cause.  The  fact  that  the  delay  was  due  to  the 
carrier's  negligence  would  not  affect  the  case. 

The  mere  fact  that  cotton  in  possession 
of  the  carrier  and  awaiting  shipment  was  de- 
stroyed by  fire  during  a  delay  due  to  the  car- 
rier's negligence  does  not  establish  the  delay 
as  the  proximate  cause  of  the  loss.  Thomas 
v.  Lancaster  Mills,  19  C.  C.  A.  88,  71  Fed. 
Rep.  481.  But  the  delay  may  be  shown  to 
have  been  the  proximate  cause;  as,  where  the 
carrier  negligently  allowed  compressed  cotton 
to  lie  on  the  platform  where  engines  were  con- 
stantly passing,  it  was  liable  for  the  loss  on  the 
ground  that  its  negligent  delay  in  removing 
the  cotton  from  a  place  of  necessary  danger 
was  the  proximate  cause  of  its  loss.  Missouri, 
etc.,  R.  Co.  v.  McFadden,  (Tex.  1896)  33  S.  W. 
Rep.  853.  See  also  Hernsheim  v.  Newport 
News,  etc.,  Co.,  (Ky.  1896)  35  S.  W.  Rep.  1 1 1 5. 

In  an  action  for  damages  for  the  loss  of  a  car 
load  of  potatoes,  where  several  competent  wit- 
nesses testified  that  the  condition  of  the  pota- 
toes on  delivery  showed  that  they  had  begun 
to  decay  within  the  last  day  or  two,  it  cannot 
be  said  that  the  plaintiff's  charge  was  conjec- 
tural merely  in  alleging  that  a  delay  of  three 
days  was  the  cause  of  the  loss  of  the  potatoes. 
Ruppel  v.  Allegheny  Valley  R.  Co.,  167  Pa. 
St.  166,  46  Am.  St.  Rep.  666.  See  also  St. 
Clair  v.  Chicago,  etc.,  R.  Co.,  80  Iowa  304. 

5.  Waiver  of  Right  of  Action  for  Delay.  — 
Johnson  v.  Lightsey,  34  Ala.  169,  73  Am.  Dec. 
45o. 
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Mero  Acceptance  of  a  Portion  of  the  Goods  on  arrival  at  their  destination  is  not  a 
waiver  oi  .ill  claim  for  loss  resulting  from  delay.1 

8.  Excuses  for  Delay  —  a.  GENERALLY.  —  Where  There  Is  a  Special  Contract  on  the 

part  of  the  carrier  to  deliver  within  a  specified  time,  no  excuse  for  delay  there- 
after  is  admissible  except  that  the  delay  was  caused  by  the  act  of  the  party 
complaining  or  by  the  party  with  whom  the  contract  was  made.2 

In  Absence  of  Special  Contract.  —  But  where  there  is  no  such  contract,  the  carrier, 
being  bound  only  to  deliver  within  a  time  reasonable  under  all  the  circum- 
stances involved,  is  not  liable  for  any  delay  resulting  from  a  cause  not  due  to- 
its  own  want  of  care  or  diligence  ;  it  is  liable  only  for  negligent  delay.3 

Prima  Facie  Case  —  Burden  of  Proof. —  It  seems,  however,  that  on  proof  of  a  delay 


1.  Nudd  v.  Wells,  II  Wis.  407;  Georgia  R. 
Co.  v.  Cole,  68  Ga.  623. 

Acceptance  of  goods  which  the  carrier  has 
contracted  to  deliver  by  a  certain  time  and 
which  it  has  failed  to  deliver  until  a  later  date 
is  no  waiver  of  the  consignee's  right  of  action 
for  the  delay.  Norfolk,  etc.,  R.  Co.  v.  Ship- 
per's Compress  Co.,  83  Va.  272,  30  Am.  & 
Eng.  R.  Cas.  57. 

2.  Harrison  v.  Missouri  Pac.  R.  Co.,  74  Mo 
364,  7  Am.  &  Eng.  R.  Cas.  382,  41  Am.  Rep. 
318;    supra,    this    section,    Effect   of  Special 
Contract. 

3.  Carrier  Liable  Only  for  Negligent  Delay,  in 
Absence  of  Special  Contract.  —  Truax  v.  Phila- 
delphia, etc.,  R.  Co.,  3  Houst.  (Del.)  233; 
Johnson  v.  East  Tennessee,  etc.,  R.  Co.,  90 
Ga.  810;  Geismer  v.  Lake  Shore,  etc.,  R.  Co., 
102  N.  Y.  563,  55  Am.  Rep.  837,  26  Am.  & 
Eng.  R.  Cas.  287,  revel-sing  34  Hun  (N.  Y.) 
50;  Parsons  v.  Hardy,  14  Wend.  (N.  Y.)  215, 
28  Am.  Dec.  521;  Livingston  v.  New  York 
Cent.,  etc.,  R.  Co.,  5  Hun  (N.  Y.)5&2  (company 
not  liable  for  delay  caused  by  breaking  down 
of  a  freight  car  on  another  line);  American 
Express  Co.  v.  Smith,  33  Ohio  St.  511,  31  Am. 
Rep.  561;  Nashville,  etc.,  R.  Co.  v.  Jackson, 
6  Heisk.  (Tenn.)  271,  12  Am.  Ry.  Rep.  54; 
Lamont  v.  Nashville,  etc.,  R.  Co.,  9  Heisk. 
(Tenn.)  58,  19  Am.  Ry.  Rep.  284;  Gerhard  v. 
Neese,  36  Tex.  635;  Wallace  v.  Dublin,  etc., 
R.  Co.,  8  Ir.  R.  C.  L.  341.  See  also  Whitworth 
v.  Erie  R.  Co.,  87  N.  Y.  413,  6  Am.  &  Eng.  R. 
Cas.  349  (carrier  not  liable  for  delay  caused  by 
neglect  of  succeeding  carrier  to  receive  the 
goods  when  tendered). 

Illustrations.  —  Where  it  appears  that  the 
gocds  were  carried  and  reached  their  destina- 
tion within  the  usual  time  occupied,  according 
to  the  usual  course  of  business,  in  effecting 
the  transportation  between  the  point  of  ship- 
ment and  the  point  of  delivery,  and  there  is  no 
evidence  of  any  special  undertaking  for  com- 
pleting the  transportation  within  a  definite  or 
fixed  time,  there  can  be  no  recovery  for  delay. 
Lowe  v.  East  Tennessee,  etc.,  R.  Co.,  90  Ga.  85. 

With  reference  to  the  time  to  be  occupied  in 
transporting  the  property,  the  carrier  is  not 
held  to  the  extraordinary  liability  to  which  he 
is  held  for  its  safety  while  it  is  in  his  custody, 
and  he  may  excuse  delay  in  its  delivery  by 
proof  of  misfortune  or  accident,  although  not 
inevitable  or  produced  by  act  of  God.  Kin- 
nick  v.  Chicago,  etc.,  R.  Co.,  69  Iowa  665,  27 
Am.  &  Eng.  R.  Cas.  55;  Hutchinson  on  Car- 
riers, §  330. 

In  Gerhard  v.  Neese,  36  Tex.  635,  the  owner 
of  certain  cotton  was  attempting  to  hurry  the 


carrier  forward,  during  the  civil  war,  in  order 
that  he  might  have  an  opportunity  to  smuggle 
his  cotton  across  the  line  into  Mexico,  in  viola- 
tion of  the  revenue  laws  of  the  United  States. 
It  was  held  that  the  carrier  could  not  be  held 
liable  for  the  seizure  of  the  cotton  by  the  gov- 
ernment authorities  on  the  ground  that  greater 
haste  would  have  saved  it. 

In  an  action  to  recover  for  a  delay  in  ship- 
ping a  consignment  of  apples,  it  is  error  to  in- 
struct the  jury  that  it  was  the  carrier's  duty 
to  forward  them  on  the  day  they  were  received. 
The  carrier  is  not  bound  absolutely  to  do  so,, 
unless  such  time  is  the  limit  of  a  reasonable 
time.  Dixon  v.  Chicago,  etc.,  R.  Co.,  64  Iowa 
531,  52  Am.  Rep.  460,  18  Am.  &  Eng.  R.  Cas. 
525- 

The  carrier  may  show,  as  an  excuse  for 
delay,  that  a  storm  or  other  casualty  had 
broken  down  the  wires  and  destroyed  tele- 
graphic connection,  it  being  practically  impos- 
sible to  operate  trains  without  telegraphic 
communication.  International,  etc.,  R.  Co.  v. 
Hynes,  3  Tex.  Civ.  App.  20. 

In  Taylor  v.  Great  Northern  R.  Co.,  L.  R.  1 
C.  P.  386,  12  Jur.  N.  S.  372,  14  W.  R.  639,  the 
defendant  company,  over  whose  road  a  connect- 
ing line  exercised  running  powers,  was  pre- 
vented by  an  unavoidable  obstruction  on  its  line 
from  carrying  the  plaintiff's  goods  within  the 
usual  time.  The  obstruction  was  wholly  the 
result  of  an  accident  caused  by  the  negligence 
of  the  connecting  line  in  running  its  trains  over 
the  defendant's  road.  It  was  held  that  the  de- 
fendant was  not  liable.  Smith,  J.,  said:  "  It 
is  the  duty  of  a  common  carrier  to  convey  the 
goods  without  an  unnecessary  delay  or  devia- 
tion; but  it  may  be  necessary  for  the  safe  car- 
riage of  the  goods  that  he  should  either  delay 
or  deviate  in  his  course,  and  he  is  then  justified 
in  doing  so.  I  see  that  Tindal,  C.  J.,  in  Davis 
v.  Garrett,  6  Bing.  716,  19  E.  C.  L.  212,  uses  the 
words  'without  unnecessary  deviation'  in  de- 
scribing the  duties  of  carriers,  which  imply  that 
deviation  is  sometimes  justifiable."  See  also- 
Hadley  v.  Clarke,  8  T.  R.  259. 

In  case  of  a  through  shipment  of  goods, 
where  an  interruption  of  an  extraordinary 
nature,  such  as  storm,  flood,  earthquake  or 
war,  renders  it  impossible  to  send  the  goods 
forward,  or  makes  considerable  delay  in  the 
transportation  necessary,  the  carrier  in  win. so 
hands  the  goods  are  may  give  the  owner  or 
consignee  immediate  notice  and  thus  absolve 
himself  from  liability  as  a  carrier.  Conkev  v. 
Milwaukee,  etc..  R.  Co.,  31  Wis.  619,  2  Am. 
Ry.  Rep.  353,  n  Am.  Rep.  630.  See  also 
supra,  this  section,  In  Genera!. 
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in  delivery,  a  prima  facie  case  is  made  out  against  the  carrier,  and  the  burden 
of  proof  rests  upon  it  to  show  that  the  delay  was  from  a  cause  for  which  it  was 
not  responsible.1  It  rests  on  the  carrier  for  the  additional  reason  that  such 
facts  are  peculiarly  within  the  knowledge  of  the  carrier  and  not  easily  ascer- 
tained by  a  shipper.* 

Unusual  Flood  —  Carrier's  Duty. —  If  there  is  no  special  contract,  the  fact  that  an 
unusual  or  unexpected  flood  so  delayed  transportation  as  to  prevent  prompt 
delivery  is  a  sufficient  excuse  provided  proper  care  was  exercised  to  avoid  the 
consequences  of  the  obstruction  and  reasonable  speed  made  after  its  removal.* 

Notice  to  shipper.  —  In  such  cases  it  is  the  duty  of  the  carrier  to  notify  the 
shipper  of  such  obstructions  in  order  that  he  may,  if  he  prefers,  take  a  differ- 
ent course.4 

if  the  Obstruction  is  Known  to  the  Carrier  at  the  time  the  goods  are  offered  for  trans- 
portation, and  they  are  accepted  without  informing  the  shipper  of  the  state  of 
affairs,  the  carrier  cannot  offer  the  obstruction  as  an  excuse  for  failure  to 
deliver  promptly,  even  though  it  was  the  act  of  God.5 


1.  See  infra,  this  title,  Burden  of  Proof  on 
Carrier. 

2.  See  i  Greenleaf  on  Ev.  (14th  ed.),  §  79. 

3.  Unprecedented  Floods. — Palmer  v.  Atchison, 
etc.,  R.  Co.,  101  Cal.  187,  61  Am.  &  Eng.  R. 
Cas.  235  (snow  storm);  Norris  v.  Savannah, 
etc.,  R.  Co.,  23  Fla.  182,  28  Am.  &  Eng.  R. 
Cas.  66,  11  Am.  St.  Rep.  355;  Vicksburg  etc., 
R.  Co.  v.  Ragsdale,  46  Miss.  458,  I  Am.  Ry. 
Rep.  407;  Chicago,  etc.,  R.  Co.  v.  Manning,  23 
Neb.  552;  Nashville,  etc.,  R.  Co.  v.  King,  6 
Heisk.  (Tenn.)  269;  Nashville,  etc.,  R.  Co.  v 
David,  6  Heisk.  (Tenn.)  261,  19  Am.  Rep.  594 
12  Am.  Ry.  Rep.  9;  San  Antonio,  etc.,  R.  Co 
v.  Barnett,  (Tex.  Civ.  App.  1894)  27  S.  W 
Rep.  676.  See  the  title  Act  <w  God,  vol.  r,  p 
585;  and  supra,  this  title,  Liability  for  Loss  o> 
Damage  —  Act  of  God. 

A  Carrier  is  Not  Bound  to  Use  Extraordinary 
Efforts  and  Incur  Great  Expense  in  order  to  re- 
move a  heavy  fall  of  snow,  and  thereby  avoid 
a  delay.  Briddon  v.  Great  Northern  R.  Co., 
32  L.  T.  94,  28  L.  J.  Exch.  51. 

Where  Exercise  of  Reasonable  Care  Might  have 
Saved  Delay.  —  The  carrier  is  not  relieved  from 
liability  for  a  delay  by  showing  that  it  was  due 
to  an  unprecedented  flood,  where  he  might  have 
avoided  the  effects  of  the  flood  by  the  exercise 
of  reasonable  care.  St.  Louis,  etc.,  R.  Co.  v. 
Bland,  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  675. 

A  Deviation  by  the  Carrier  from  its  regular 
route,  made  necessary  by  a  flood,  will  not 
render  it  liable  as  for  a  delay,  particularly 
when  the  deviation  was  made  to  avoid  delay. 
International,  etc.,  R.  Co.  v.  Wentworth,  8 
Tex.  Civ.  App.  5. 

A  carrier  undertaking  to  carry  goods  by  its 
own  route  is  not  responsible  for  an  unavoida- 
ble delay  resulting  from  the  destruction  of 
one  of  its  bridges  by  an  unusual  flood.  And 
to  avoid  delay  in  such  a  case  the  carrier  was  not 
bound  to  divert  the  goods  from  his  own  to 
another  route  over  which  he  had  no  control, 
unless,  in  the  exercise  of  a  sound  discretion, 
it  appears  that  the  change  of  route  would 
clearly  have  prevented  a  loss  caused  by  the 
delay,  without  incurring  other  dangers. 
American  Express  Co.  v.  Smith,  33  Ohio  St. 
511,  31  Am.  Rep.  561;  St.  Louis,  etc.,  R.  Co. 
v.  Jones,  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep. 
695. 


Washout  on  Road.  —  A  carrier  cannot  ex- 
cuse a  delay  in  shipping  live  stock  by  proof  of 
a  washout  on  a  part  of  its  line,  where  it  ap- 
pears that  the  stock  might  have  been  carried 
past  the  place  of  the  washout  before  it  occurred 
if  they  had  been  shipped  promptly.  Gulf,  etc., 
R.  Co.  v.  McCorquodale,  71  Tex.  41,  35  Am. 
&  Eng.  R.  Cas.  653.  A  broken-down  bridge  is 
no  excuse  where  the  stock  might  have  been 
shipped  over  another  route.  Guinn  v.  Wabash, 
etc.,  R.  Co.,  20  Mo.  App.  453.  See  also  Mis- 
souri, etc.,  R.  Co.  v.  Olive,  (Tex.  Civ.  App. 
1893)  23  S.  W.  Rep.  526. 

Snow  Storm.  —  A  snow  storm  of  such  magni- 
tude as  to  obstruct  traffic  on  a  railroad  is  an  ex- 
cuse for  delay,  and  the  carrier  incurs  no  liability 
in  such  a  case  when  it  proceeds  with  the  trans- 
portation of  the  plaintiff's  goods  as  soon  as 
traffic  is  practicable.  Palmer  v.  Atchison,  etc., 
R.  Co.,  101  Cal.  187,  61  Am.  &  Eng.  R.  Cas.  235. 
See  the  title  Act  of  God,  vol.  1,  p.  585,  note. 

4.  Duty  to  Notify  Shipper  of  Obstruction.  — 
Schwab  v.  Union  Line,  13  Mo.  App.  159;  Ala- 
bama, etc.,  R.  Co.  v.  Brichetto,  72  Miss.  891. 
In  this  last  case,  the  defendant  carrier  had 
undertaken  to  carry  the  plaintiff's  vegetables 
to  Cincinnati  from  Edwards,  Miss.  When  the 
shipment  reached  Meridian,  where  it  was  to 
be  delivered  to  another  line,  part  of  the  same 
system,  for  further  transportation,  it  was  im- 
possible to  forward  them  by  that  route,  owing 
to  the  prevalence  of  a  strike.  The  carrier  did 
not  communicate  with  the  shipper  and  ask  in- 
structions, but  shipped  the  goods  to  New  Or- 
leans, where  they  were  sold  at  one-fifth  of  their 
value  in  Cincinnati.  It  was  held  that  the  de- 
fendant was  liable  for  the  loss  thus  sustained, 
as  it  might  have  been  averted  by  shipping  the 
goods  over  another  line  to  Cincinnati. 

5.  Obstruction  No  Defense  where  Carrier  Knew 
of  It  when  Goods  were  Received.  —  Adams  Ex- 
press Co.  v.  Jackson,  92  Tenn.  326. 

But  the  fact  that,  at  the  time  the  carrier  ac- 
cepted the  goods  for  shipment,  a  snow  storm 
was  raging  on  a  connecting  line,  one  thousand 
miles  away,  will  not  render  the  carrier  liable 
for  a  delay  caused  by  such  a  storm,  under  the 
rule  of  the  text.  The  carrier's  knowledge  of 
the  obstruction  must  be  more  definite  in  order 
to  preclude  such  a  defense.  Palmer  v.  Atchi- 
son, etc.,  R.  Co.,  101  Cal.  187. 
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Failure  to  Notify  Consignor  or  Consignee.  —  But  it  seems  that  a  mere  failure,  on  the 

part  of  the  carrier,  to  notify  the  consignor  or  consignee  that  goods  are  detained 
by  an  unusual  flood,  will  not  render  the  carrier  liable  when  the  goods  are 
promptly  shipped  and  delivered  as  soon  as  the  waters  subside  enough  to 
render  it  possible  and  there  is  nothing  to  show  that  the  damage  sustained 
would  have  been  any  less  or  might  have  been  avoided  had  the  notice  been 
given.1 

Delay  Due  to  Act  of  Another  Company.  —  Where  the  delay  is  due  solely  to  the  act  of 
another  company  not  connected  with  the  contract  of  transportation,  as  where 
the  carrier's  line  is  blocked  and  traffic  made  impossible  temporarily  through  a 
collision  occurring  on  the  line  of  another  company,  there  is  no  liability  on  the 
part  of  the  carrier  unless  actual  negligence  can  be  shown.2 

b.  Accumulation  of  Cars  and  Freight  —  Reasonable  Care.  —  The  fact  that 
an  accumulation  of  freight  and  cars  at  the  point  of  delivery  was  so  great  that 
the  carrier  could  not  reach  such  point  within  a  reasonable  time  will  not  excuse 
a  delay  when  it  appears  that  it  was  within  the  carrier's  power  to  have  removed 
the  obstruction  without  unreasonable  effort.  Such  circumstances  operate  as 
an  excuse  for  delay  only  when  they  are  not  avoidable  by  the  exercise  of 
reasonable  care.3 

Unusual  and  Unexpected  Pressure.  —  Where  it  appears  that  the  carrier  has  reason- 
able facilities  for  the  transportation  of  goods  under  ordinary  conditions  of 
business,  and  furnishes  them  all  for  the  use  of  shippers,  the  fact  of  an  unusual 
and  unexpected  press  of  business  will  excuse  a  delay  in  transportation  pro- 
vided the  shipper  is  informed  of  the  fact  at  the  time  of  shipment  or  as  soon 
thereafter  as  it  is  known.4  But  such  a  fact  constitutes  no  excuse  when  the 
carrier,  with  full  knowledge  of  it,  accepts  goods  for  transportation  without 
informing  the  shipper,  or  where  it  appears  that  the  carrier  was  derelict  in  his 
duty  to  have  and  provide  proper  facilities  for  transportation.5 

c.  LOW  WATER.  —  Where  the  carrier  uses  transportation  by  water,  the  fact 
that  the  water  in  the  stream  over  which  its  boats  run  is  too  low  for  naviga- 
tion is  an  excuse  for  a  delay  resulting  from  that  cause  alone;  but  in  such 
case  the  carrier  is  bound  to  use  all  means  reasonably  attainable  to  forward  the 
consignment.6    The  same  principle  is  applicable  when  traffic  is  stopped  by 


1.  Norris  v.  Savannah,  etc.,  R.  Co.,  23  Fla. 
182,  28  Am.  &  Eng.  R.  Cas.  66,  11  Am.  St. 
Rep.  355;  Regan  v.  Grand  Trunk  R.  Co.,  61 

N.  H.  579- 

2.  Line  of  Road  Blockaded.  —  Conger  7'.  Hud- 
son River  R.  Co.,  6  Duer  (N.  Y.)  375;  Taylor 
v.  Great  Northern  R.  Co.,  L.  R.  I  C.  P.  385,  12 
Jur.  N.  S.  372  (carrier's  line  blockaded  by  cars 
of  a  company  having  running  powers  over  its 
line);  Taylor  v.  Great  Northern  R.  Co.,  L.  R. 
1  C.  P.  385,  14  W.  R.  639. 

3.  Illinois  Cent.  R.  Co.  v.  McClellan,  54  111. 
58,  5  Am.  Rep.  83. 

4.  Unusual  Press  of  Business.  —  See  supra,  this 
title,  Duty  to  Have  and  to  Furnish  Facilities 
for  Transportation. 

5.  Acceptance  of  Goods  with  Knowledge  of  Ob- 
struction. —  Bussey  v.  Memphis,  etc.,  R.  Co., 
4  McCrary  (U.  S.),  405,  13  Fed.  Rep.  330;  Great 
Western  R.  Co.  v.  Burns,  60  111.  284,  12  Am. 
Ry.  Rep.  309;  McLaren  v.  Detroit,  etc.,  R.  Co., 
23  Wis.  138.  See  also  supra,  this  title,  Duty  to 
Have  and  to  Furnish  Facilities  for  Transporta- 
4ion. 

6.  Where  Carrier  Is  by  Water.  —  Silver  v. 
Hale,  2  Mo.  App.  557. 

In  Bennett  v.  Byram,  38  Miss.  20,  75  Am. 
Dec.  90,  the  transportation  was  impeded  in 


mid-voyage  by  low  water.  Not  being  able  to 
prosecute  the  voyage  further,  the  carrier  stored 
the  goods  at  a  town  near  by.  Two  months 
later  the  owner  hauled  the  lighter  goods  to 
their  destination,  and  in  the  following  January, 
six  months  later,  the  heavier  articles  were  for- 
warded by  steamboat,  the  river  having  become 
navigable  in  the  meantime.  It  was  held  that 
the  carrier  was  not  liable  for  the  delay;  that 
he  had  acted  properly  in  storing  the  goods; 
and  that  the  owner  was  not  entitled  to  any 
damages  for  the  expense  of  hauling  because, 
by  accepting  the  goods,  he  discharged  the  car- 
rier from  further  liability  in  respect  of  them. 
See  also  Vicksburg,  etc.,  R.  Co.  v.  Ragsdale, 
46  Miss.  477.  Compare  Broadwell  v.  Butler,  6 
McLean  (U.  S.)  296  (low  water  no  excuse  for 
delay);  Cox  v.  Peterson,  30  Ala.  608,  68  Am. 
Dec.  145  (same). 

In  an  action  to  recover  for  the  loss  of  goods 
burned  in  the  defendant  company's  warehouse 
while  awaiting  reshipment,  the  charge  of  neg- 
ligence on  the  part  of  the  company,  based  on 
its  detention  of  the  goods,  is  refuted  by  proof 
that  the  plaintiff's  goods,  with  those  of  others, 
were  stored  in  the  warehouse  on  account  of 
the  low  water.  In  such  case,  the  plaintiff 
could  only  recover  upon  showing  that  the  fire 
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the  freezing  of  the  water-way  used  by  the  carrier.1 

d.  Strikes  by  Employees  —  mere  Operation  of  Trains  impracticable. — The  preva- 
lence of  a  strike  on  the  line  of  the  defendant  company's  road  is  a  valid  excuse 
for  a  delay  in  transportation  where  there  is  no  special  contract  for  delivery- 
within  a  prescribed  time,  and  it  appears  that  the  strike  is  of  such  violence  and 
extent  as  to  render  the  operation  of  the  usual  trains  impossible  or  dangerous. 
In  such  a  case  the  company  is  bound  only  to  the  exercise  of  reasonable  dili- 
gence and  effort  to  effect  the  transportation.2 

But  the  Mere  Fact  that  a  Dispute  is  Pending  between  the  company  and  its  employees 
and  a  strike  is  threatened  is  no  defense  where  it  does  not  materially  affect  the 
company's  means  of  transportation.3 

Mere  Refusal  to  Work,  but  No  Active  Interference.  —  In  several  cases  the  doctrine  has 
been  announced  that  the  mere  refusal  of  the  company's  employees  to  work, 
where  there  is  no  active  interference  with  the  company's  trains,  is  no  defense 
to  an  action  for  a  delay  in  transportation,  the  delay  being,  in  such  a  case,  due 
to  the  default  of  agents  for  whom  the  company  is  responsible.4 


was  caused  by  the  company's  negligence. 
Hornthal  v.  Roanoake,  etc.,  Steamboat  Co., 
107  N.  Car.  76. 

1.  Where  Water-way  Freezes  Over.  —  Such  an 
occurrence  amounts  to  an  act  of  God.  See  the 
title  Act  of  God,  vol.  1,  p.  599. 

Where  a  carrier  by  canal  undertakes  to  carry 
goods,  and  there  is  at  the  time  a  prospect  of 
the  canal's  becoming  frozen,  he  is  under  the 
duty  of  exercising  special  effort  to  carry  before 
the  freezing  prevents  his  doing  so.  Spann  v. 
Erie  Boatman's  Transp.  Co.,  11  Misc.  Rep. 
(Buffalo  Super.  Ct.)  680. 

In  Beckwith  v.  Frisbie,  32  Vt.  559,  the  car- 
rier was  delayed  in  the  transportation  of  the 
goods  by  the  freezing  of  the  canal;  he  there- 
upon stored  the  goods  and  notified  the  shipper 
of  the  facts.  It  was  held  that  he  was  entitled 
to  collect  storage  and  the  owner  was  liable 
therefor.  See  also  Parsons  v.  Hardy,  14  Wend. 
(N.  Y.)  215,  28  Am.  Dec.  521. 

2.  Prevalence  of  a  General  Strike  an  Excuse  — 
England.  —  Hick  v.  Rodocanachi,  (1891)  2  Q. 
B.  626. 

United  States.  —  Hall  v.  Pennsylvania  R. 
Co.,  I  Fed.  Rep.  226,  3  Am.  &  Eng.  R.  Cas. 
274. 

Georgia.  —  Haas  v.  Kansas  City,  etc.,  R.  Co., 
81  Ga.  792,  35  Am.  &  Eng.  R.  Cas.  572. 

Indiana.  —  Bartlett  v.  Pittsburgh,  etc.,  R. 
Co.,  94  Ind.  281,  18  Am.  &  Eng.  R.  Cas.  549. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Queen 
City  Coal  Co.,  (Ky.  1896)  35  S.  W.  Rep.  626. 

New  York. — Geismer  v.  Lake  Shore,  etc., 
R.  Co.,  102  N.  Y.  563,  55  Am.  Rep.  837,  revers- 
ing 34  Hun  (N.  Y.)  50;  Little  v.  Fargo,  43  Hun 
(N.  Y.)  233. 

North  Carolina.  —  Hamilton  v.  Western 
North  Carolina  R.  Co.,  96  N.  Car.  398. 

Texas.  —  International,  etc.,  R.  Co.  v.  Tis- 
dale,  74  Tex.  8;  Gulf,  etc.,  R.  Co.  v.  Levi,  76 
Tex.  337,  42  Am.  &  Eng.  R.  Cas.  439,  reversing 
(Tex.  1889)  12  S.  W.  Rep.  677,  40  Am.  &  Eng. 
R.  Cas.  115;  Southern  Pac.  R.  Co.  v.  Johnson, 
(Tex.  App.  1890)  15  S.  W.  Rep.  121,  45  Am.  & 
Eng.  R.  Cas.  338;  Gulf,  etc.,  R.  Co.  v.  Gate- 
wood,  79  Tex.  89. 

See  also  Hall  v.  Pennsylvania  R.  Co.,  14 
Phila.  (Pa.)  414;  Indianapolis,  etc.,  R.  Co.  v. 
Juntgen,  10  111.  App.  295.  Compare  Missouri 
Pac.  R.  Co.  v.  Levi,  4  Tex.  App.  Civ.  Cas.,  §  8. 
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A  mob  or  the  prevalence  of  a  general  strike 
is  no  defense  where  there  is  a  special  contract 
fixing  the  time  within  which  the  goods  are  to 
be  delivered.  White  v.  Missouri  Pac.  R.  Co., 
19  Mo.  App.  400;  Budgett  v.  Binnington,  (1891) 
1  Q.  B.  35. 

3.  Mere  Fact  of  Dispute  Pending  No  Defense.  — 

See  People  v.  New  York  Cent.,  etc.,  R.  Co., 
28  Hun  (N.  Y.)  543,  9  Am.  &  Eng.  R.  Cas.  1. 

Notice  to  Shipper.  —  In  case  of  a  delay  due 
to  a  strike,  the  shipper  must  be  notified.  See 
Alabama,  etc.,  R.  Co.  v.  Brichetto,  72  Miss. 
891. 

4.  Whether  There  Must  have  been  an  Active 
Interference  on  the  Part  of  the  Strikers. —  In 

Blackstock  v.  New  York,  etc.,  R.  Co.,  20  N.  Y. 
48,  75  Am.  Dec.  372,  the  facts  were  that  the  de- 
fendant company  adopted  a  regulation  whereby 
their  engineers  were  made  accountable  for 
running  any  train  upon  a  switch  at  a  station 
where  it  should  stop.  This  regulation,  the 
referee  foundr-was  reasonable.  In  conse- 
quence of  it,  one  hundred  and  forty  out  of  the 
one  hundred  and  sixty-eight  engineers  in  the 
employ  of  the  defendant  company  went  out 
on  a  strike  for  two  weeks.  The  company  used 
diligent  efforts  meanwhile  to  procure  other  en- 
gineers to  run  its  trains  but  was  unsuccessful. 
The  delay  in  the  transportation  of  the  plain- 
tiff's potatoes  was  due  to  this  cause.  It  was 
held  that  the  facts  constituted  no  defense  to 
the  plaintiff's  action  for  the  practical  loss  of 
the  potatoes  resulting  from  the  delay.  Denio, 
J.,  for  the  court,  said:  "  The  action  is  not 
brought  on  account  of  any  injury  done  to  the 
property  by  the  engineers,  but  for  the  alleged 
non-performance  of  a  duty  which  the  defend- 
ants owed  to  the  owner  of  the  property.  If 
their  inability  to  perform  was  occasioned  by 
the  default  of  persons  for  whose  conduct  they 
are  responsible,  they  must  answer  for  the  con- 
sequences without  regard  to  the  motives  of 
those  persons.  *  *  *  The  case,  therefore, 
is  one  in  which  the  actual  delinquents  *  *  * 
were  responsible  to  the  defendants,  but  were 
not  responsible  to  the  plaintiff.  This  shows  the 
equity  of  the  rule  which  holds  the  master  or 
employer  answerable  in  such  cases.  Its  policy 
is  not  less  apparent.  Those  who  intrust  their 
goods  to  carriers  have  no  means  of  ascertain- 
ing the  character  or  disposition  of  their  sub- 
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New  Employees  Engaged  —  Strikers  Prevented  Their  Working.  —  It  is  held   that  when 

the  places  of  the  recusant  employees  were  promptly  filled  by  other  competent 
men,  and  the  strikers  then  by  lawless  and  irresistible  violence  prevented  the 
new  employees  from  doing  duty,  the  company  is  not  responsible  for  delay 
caused  solely  by  such  lawless  violence.1 

9.  Limitation  of  Liability  for  Delay.  —  The  general  rule  is  that  a  carrier  cannot 
limit  its  liability  for  delay  except  by  a  special  contract  with  the  shipper,8  and 
that  in  no  event  can  it  limit  its  liability  for  delay  resulting  from  its  own 
negligence.3  The  general  rules  in  this  connection  are  the  same  as  those 
governing  contracts  exempting  carriers  from  liability  generally  and  are  dis- 
cussed further  on.4 

10.  Carrier's  Duty  during  Delay.  —  In  all  cases  where  the  goods  are  delayed  in 
transit,  it  is  the  duty  of  the  carrier  to  use  reasonable  care  to  protect  them  from 
injury  —  the  same  care  which  a  prudent  owner  would  exercise,  if  present, 
to  save  them  from  damage.5 

11.  Delay  Concurring  with  Inevitable  Accident.  —  The  question  has  been 
mooted  whether  a  carrier  is  liable  for  a  loss  resulting  from  an  act  of  God,  or 
the  public  enemy,  when  such  loss  would  not  have  occurred  had  the  carrier  not 
been  guilty  of  a  negligent  delay,  owing  to  which  the  goods  were  subjected  to 
the  operation  of  the  forces  causing  the  loss. 

View  that  Carrier  is  Liable.  —  In  some  of  the  states,  the  rule  in  such  cases  is- 
stated  to  be  that  the  carrier  is  liable  for  the  loss;  the  negligence  of  the  carrier 
in  delaying  the  transportation  of  the  goods  and  thereby  subjecting  them  to 
the  immediate  forces  which  destroyed  them  is  regarded  as  the  proximate 


ordinate  agents  or  servants;  they  have  no 
agency  in  their  selection  and  no  control  over 
their  actions.  *  *  *  The  rule  which  the 
law  has  adopted,  by  which  a  master  is  held 
responsible  for  the  acts  of  his  servants,  is  the 
one  best  calculated  to  secure  the  observance  of 
good  faith  on  the  part  of  persons  intrusted  with 
the  property  of  others."  See  also  Weed  v. 
Panama  R.  Co.,  17  N.  Y.  362,  72  Am.  Dec.  474; 
People  v.  New  York  Cent.,  etc.,  R.  Co.,  28 
Hun  (N.  Y.)  543,  9  Am.  &  Eng.  R.  Cas.  1;  In- 
ternational, etc.,  R.  Co.  v.  Server,  3  Tex.  App. 
Civ.  Cas.,  §  440;  Pittsburgh,  etc.,  R.  Co.  v. 
Hazen,  84  111.  36,  25  Am.  Rep.  422. 

Whether  a  carrier  would  or  would  not  be  ex- 
cused for  a  delay  in  delivering  goods  where  the 
delay  resulted  entirely  from  a  strike  by  some 
of  its  employees,  in  which  there  was  neither 
violence  nor  lawlessness,  yet  where  it  affirma- 
tively appears  that  the  delay  was  caused  in 
part  by  the  disobedience  and  failure  in  the  per- 
formance of  their  duties  of  other  employees, 
who  did  not  engage  in  the  strike,  but  were  re- 
tained in  the  company's  service,  and  the  car- 
rier does  not  show  that  the  injury  resulted 
from  the  delay  caused  solely  by  the  striking 
employees,  it  is  liable  for  failing  to  deliver  in 
what  would  usually  be  a  reasonable  time  a  car 
load  of  fruit  which  became  worthless  from 
inherent  qualities,  solely  because  of  deten- 
tion en  route  beyond  such  reasonable  time. 
Central  R.,  etc.,  Co.  v.  Georgia  Fruit,  etc., 
Exch.,  91  Ga.  389,  55  Am.  &  Eng.  R.  Cas. 
606. 

1.  Pittsburgh,  etc.,  R.  Co.  v.  Hazen,  84  111. 
36,  25  Am.  Rep.  422;  International,  etc.,  R.  Co. 
v.  Server,  3  Tex.  App.  Civ.  Cas.,  §  441.  See 
also  Geismer  v.  Lake  Shore,  etc.,  R.  Co.,  102 
N.  Y.  563,  55  Am.  Rep.  837;  Lake  Shore,  etc., 
R.  Co.  v.  Bennett,  89  Ind.  457;  Pittsburgh, 


etc.,  R.  Co.  v.  Hollowell,  65  Ind.  188,  32  Am. 
Rep.  63. 

2.  See  infra,  this  title,  Limitation  of  Liability . 

3.  Delay  Resulting  from  Negligence. —  Nicholas 
v.  New  York  Cent.,  etc.,  R.  Co.,  89  N.  Y.  370, 
9  Am.  &  Eng.  R.  Cas.  103;  Leonard  v.  Chi- 
cago, etc.,  R.  Co.,  54  Mo.  App.  293. 

A  clause  in  the  bill  of  lading  that  the  goods 
will  be  shipped  "  at  the  convenience  of  the 
company,"  will  not  exempt  it  from  liability  lor 
damges  resulting  from  an  unreasonable  delay. 
The  court,  by  Smith,  C.  J.,  said:  "  The  clause 
in  the  receipt  assenting  to  the  conveyance  of 
the  goods  at  the  convenience  of  the  company 
cannot  be  permitted  to  protect  the  company 
from  liability  for  an  unreasonable  detention  of 
the  goods  in  their  warehouse,  nor  from  the  for- 
feiture incurred  thereby.  It  would  be  against 
public  policy  to  allow  common  carriers  to  free 
themselves  from  this  common-law  obligation 
by  a  stipulation  that  they  should  consult  their 
own  convenience  about  the  time  of  carriage 
of  goods  intrusted  to  their  custody  for  that 
purpose."  Branch  v.  Wilmington,  etc.,  R.  Co.. 
88  N.  Car.  573,  18  Am.  &  Eng.  R.  Cas.  621. 

In  White  v.  Great  Western  R.  Co.,  2  C.  B. 
N.  S.  7,  89  E.  C.  L.  7,  26  L.  J.  C.  P.  158,  it  was 
held  that  a  condition  in  the  contract  of  ship- 
ment was  just  and  reasonable  and  would  bind 
the  shipper,  which  provided  that  "  the  com- 
pany will  not,  under  any  circumstances,  be 
liable  for  loss  of  market  or  for  other  claim 
arising  from  delay  or  detention  of  any  train, 
whether  at  starting  or  at  any  of  the  stations, 
or  in  the  course  of  the  journey."  Compare 
Black  v,  Baxendale,  1  Exch.  410. 

4.  See  infra,  this  title,  Limitation  of  Liability. 

5.  Must  Use  Reasonable  Care.  —  Regan  v. 
Grand  Trunk  R.  Co.,  61  N.  H.  579.  See  infra, 
this  title,  Carrier's  Liability  as  Warehouseman. 
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cause  of  the  loss,  the  inevitable  accident  being  a  mere  concurrent  cause.1 

View  that  Carrier  Is  Not  Liable. —  The  better  view,  however,  is  that  there  is  no 
liability  on  the  part  of  the  carrier  in  such  cases.2    The  carrier's  negligence  in 


1.  View  that  Carrier  Is  Liable.  —  Pruitt  v. 
Hannibal,  etc.,  R.  Co.,  62  Mo.  527;  Armentrout 
v.  St.  Louis,  etc.,  R.  Co.,  1  Mo.  App.  158; 
Wolf  v.  American  Express  Co.,  43  Mo.  421,  97 
Am.  Dec.  406;  Read  v.  Spaulding,  30  N.  Y. 
630,  86  Am.  Dec.  426,  affirming  5  Bosw.  (N.  Y.) 
395;  Michaels  v.  New  York  Cent.  R.  Co.,  30 
N.  Y.  564,  86  Am.  Dec.  415;  Heyl  v.  Inman 
Steamship  Co.,  14  Hun  (N.  Y.)  564;  Bostwick 
v.  Baltimore,  etc.,  R.  Co.,  45  N.  Y.  712;  Dun- 
son  v.  New  York  Cent.  R.  Co.,  3  Lans.  (N.  Y.) 
265. 

See  also  Davis  v.  Wabash,  etc.,  R.  Co.,  89 
Mo.  340,  26  Am.  &  Eng.  R.  Cas.  315.  Com- 
pare McAlister  v.  Chicago,  etc.,  R.  Co.,  74  Mo. 
351,  4  Am.  &  Eng.  R.  Cas.  210. 

In  Clark  z>.  Pacific  R.  Co.,  39  Mo.  184,  90  Am. 
Dec.  458,  cars  containing  the  plaintiff's  goods 
were  laid  off  at  an  intermediate  station  and 
other  cars  put  in  their  place  in  the  train.  It 
appeared  that  all  of  the  cars  could  not  be  taken, 
but  why  some  of  them  were  laid  off  and  others 
taken  on  did  not  appear.  The  train  went 
through  to  its  place  of  destination  in  safety, 
but  the  cars  containing  the  plaintiff's  goods, 
which  were  attached  to  a  train  on  the  next  day, 
were  destroyed  by  a  public  enemy.  It  was 
held  that  the  company  was  not  liable.  See 
also  Gilkerson  v.  Pacific  R.  Co.,  39  Mo.  354. 

Delay  Resulting  from  Refusal  to  Deliver.  —  I  n 
Richmond,  etc.,  R.  Co.  v.  Benson,  86  Ga.  203, 
22  Am.  St.  Rep.  446,  the  goods  were  addressed 
to  the  consignee  not  by  name,  but  by  number, 
and  the  carrier  refused  to  deliver  upon  the  con- 
signee's presenting  the  bill  of  lading  because 
the  way-bill  showing  the  name  of  the  con- 
signee had  not  arrived.  Soon  afterward,  the 
goods  were  destroyed  by  an  act  of  God.  It 
was  held  that  the  carrier  was  liable  for  the 
loss  on  the  ground  that  the  proximate  cause  of 
the  loss  was  the  wrongful  refusal  to  deliver. 

2.  View  that  Carrier  Is  Not  Liable.  —  This  is 
the  view  taken  by  the  Federal  Supreme  Court 
and  the  courts  of  most  of  the  states.    See:  — 

United  States.  —  Memphis,  etc.,  R.  Co.  v. 
Reeves,  10  Wall.  (U.  S.)  176.  In  this  case,  the 
court,  by  Mr.  Justice  Miller,  said:  "  The 
second  instruction  given  by  the  [trial]  court 
says  that  if,  while  the  cars  were  so  standing 
at  Chattanooga,  they  were  submerged  by  a 
freshet  which  no  human  care,  skill,  and  pru- 
dence could  have  avoided,  then  the  defendant 
would  not  be  liable;  but  if  the  cars  were 
brought  within  the  influence  of  the  freshet  by 
the  act  of  the  defendant,  and  if  the  defendant 
or  his  agent  had  not  so  acted  the  loss  would 
not  have  occurred,  then  it  was  not  the  act  of 
God,  and  defendant  would  be  liable.  The  fifth 
instruction  given  also  tells  the  jury  that  if  the 
damage  could  have  been  prevented  by  any 
means  within  the  power  of  the  defendant  or  his 
agents,  and  such  means  were  not  resorted  to, 
then  the  jury  must  find  for  the  plaintiff.  In 
contrast  with  the  stringent  ruling  here  stated, 
and  as  expressive  of  our  views  of  the  law  on 
this  point,  we  cite  two  decisions  by  courts  of  the 
first  respectability  in  this  country."  The  court 
then  cited  and  reviewed  the  cases  of  Morrison 


v.  Davis,  20  Pa.  St.  171,  57  Am.  Dec.  695,  and 
Denny  v.  New  York  Cent.  R.  Co.,  13  Gray 
(Mass.)  481,  74  Am.  Dec.  645,  and  referring  to 
the  principle  stated  in  them,  said:  "  Of  the 
soundness  of  this  principle  we  are  entirely  con- 
vinced." The  judgment  of  the  trial  court  was 
therefore  reversed  for  the  error  in  the  charge. 
See  also  Wertheimer  v.  Pennsylvania  R.  Co., 
17  Blatchf.  (U.  S.)  421. 

Alabama.  —  McCarthy  v.  Louisville,  etc.,  R. 
Co.,  102  Ala.  193,  48  Am.  St.  Rep.  29,  61  Am. 
&  Eng.  R.  Cas.  182. 

Maine.  —  O'Brien  v.  McGlinchy,  68  Me.  557, 
Massachusetts.  —  Denny  v.  New  York  Cent. 
R.  Co.,  13  Gray  (Mass.)  481,  74  Am.  Dec.  645; 
Hoadley  v.  Northern  Transp.  Co.,  115  Mass. 
304,  15  Am.  Rep.  106. 

In  the  first  of  these  cases,  the  wool  belonging 
to  the  plaintiff  was  received  by  the  defendant 
company  at  B.,  directed  to  Boston,  on  January 
27;  it  arrived  at  Albany  on  February  6  follow- 
ing, and  while  there  was  submerged  and  car- 
ried away  by  a  flood  caused  by  the  sudden 
rising  of  the  Hudson  river.  The  usual  time 
required  for  transportation  from  B.  to  Albanv 
was  forty-eight  hours,  but  the  wool  was  de- 
tained at  Syracuse  several  days  on  account  of 
the  company's  not  having  enough  engines  to 
carry  all  freight  promptly.  The  court  held 
that,  admitting  the  company  to  have  been 
guilty  of  a  breach  of  public  duty  in  not  having 
sufficient  rolling  stock,  such  breach  was  only 
remotely  connected  with  the  loss,  and  the  car- 
rier could  not  therefore  be  charged  with  it. 

Michigan.  —  Michigan  Cent.  R.  Co.  v.  Bur- 
rows, 33  Mich.  6.  In  this  case,  a  shipment  of  ap- 
ples was  frozen  while  in  course  of  transporta- 
tion over  the  line  of  an  intermediate  carrier. 
There  had  been  a  negligent  delay  on  the  line  of 
the  initial  carrier,  but  for  which  the  shipment 
might  have  reached  its  destination  before  the 
freezing  spell  came  on.  In  an  action  against 
the  initial  carrier  to  recover  for  the  loss,  it  was 
held  that  the  delay  by  the  defendant  was  not 
such  a  direct  and  proximate  cause  of  the  loss 
as  would  render  the  defendant  liable. 

Nebraska.  —  McClary  v.  Sioux  City,  etc.,  R. 
Co.,  3  Neb.  44,  19  Am.  Rep.  631. 

New  Mexico. —  In  MacVeagh  v.  Atchison, 
etc.,  R.  Co.,  3  N.  Mex.  205,  18  Am.  &  Eng.  R. 
Cas.  651,  the  carrier  failed  to  forward  the  goods 
promptly,  in  consequence  of  which  delay  they 
were  attached.  It  was  held  that  he  was  not 
liable,  as  his  negligence  was  the  remote  and 
not  the  proximate  cause  of  the  injury.  Seizure 
under  legal  process,  like  the  act  of  God,  will 
excuse  the  common  carrier  from  delivering, 
goods  intrusted  to  his  care  for  shipment. 

Ohio.  —  Daniels  v.  Ballantine,  23  Ohio  St. 
532,  13  Am.  Rep.  264. 

Pennsylvania. —  In  Morrison  v.  Davis,  20  Pa. 
St.  171,  57  Am.  Dec.  695,  the  goods  being  car- 
ried were  injured  by  a  flood.  It  appeared  from 
the  evidence  that  the  canal  boat,  by  which  the 
goods  were  transported,  was  drawn  by  a  lame 
horse.  The  result  was  that  the  boat  did  not 
make  its  usual  speed.  If  it  had,  it  would  have 
passed  the  point  where  the  goods  were  in- 
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causing  the  delay  is  a  mere  incident  or  condition,  and  is  nut  properly  a  cause 
at  all.  It  is  a  mere  link  in  the  chain  of  causation,  and  sustains  only  a  remote 
connection  with  the  final  effect.1  In  order  for  any  act  to  render  the  actor 
liable  for  a  particular  injury,  it  must  not  only  be  shown  that  without  such  the 
injury  would  not  have  occurred,  but,  further,  that  such  act  was  the  immediate 
proximate  cause  of  the  injury  and  that  there  was  no  intervening  efficient 
cause.* 

Justification.  —  But  when  it  is  made  to  appear  that  the  carrier,  by  the  exer- 
cise of  reasonable  diligence  and  foresight,  might  have  foreseen  the  danger  to 
which  a  delay  would  subject  the  goods  by  reason  of  its  causing  them  to  come 
within  the  operation  of  the  flood  or  other  vis  major,  it  is  liable  for  damages 
resulting  to  the  goods  from  such  causes  which  the  exercise  of  care  and  dili- 
gence would  have  prevented.3 


jured,  before  the  flood.  It  was  held  that  the 
carrier  was  not  liable,  because  the  lameness  of 
the  horse  was  the  remote  and  not  the  proxi- 
mate cause  of  the  injury.  See  also  Clark  v. 
Needles,  25  Pa.  St.  338;  Haverly  v.  State  Line, 
etc.,  R.  Co.,  135  Pa.  St.  50,  43  Am.  &  Eng.  R. 
Cas.  31,  20  Am.  St.  Rep.  848. 

Tennessee.  —  In  Lamont  v.  Nashville,  etc.,  R. 
Co.,  9  Heisk.  (Tenn.)  58,  the  goods  were  de- 
livered to  the  company  at  Nashville  to  be  car- 
ried to  Chattanooga;  they  were  carried  to  the 
latter  place  eight  or  ten  days  after  their  receipt, 
and  after  having  been  there  two  days  were 
destroyed  by  an  unprecedented  flood,  caused 
by  the  rising  of  the  Tennessee  river.  The 
plaintiffs  claimed  the  right  to  recover  on  the 
ground  that  the  defendant  company's  delay  in 
shipping  the  goods  was  the  real  cause  of  the 
loss  though  there  was  no  charge  of  negligence 
on  the  part  of  the  defendant  after  the  trans- 
portation had  been  commenced.  They  asked 
the  trial  court  to  charge  the  jury  that  "  if  by 
the  delay  of  defendant,  the  freight  was  brought 
under  the  operation  of  the  flood  and  lost,  the 
defendant  is  liable."  This  charge  was  refused, 
and  the  jury  were  charged  instead  that  they 
need  not  inquire  whether  the  goods  had  been 
improperly  retained  at  Nashville  before  ship- 
ment, or  whether  they  had  been  transported 
with  proper  dispatch  to  Chattanooga,  and  they 
should  consider  only  such  wrong  as  the  com- 
pany was  in,  in  relation  to  the  property,  at  the 
time  of  the  loss.  On  appeal,  it  was  held  that 
the  action  of  the  trial  court  in  respect  to  these 
charges  was  correct,  approving  the  doctrine 
of  the  federal  and  Pennsylvania  courts.  See 
also  White  v.  Conly,  14  Lea  (Tenn.)  51,  52 
Am.  Rep.  154. 

Vermont.  —  Davis  v.  Central  Vermont  R.  Co., 
66  Vt.  290,  44  Am.  St.  Rep.  852,  61  Am.  &  Eng. 
R.  Cas.  201  (delay  in  removing  grain  deposited 
in  elevator  for  shipment).  See  also  Beckwith 
v.  Frisbie,  32  Vt.  559. 

1.  See  the  title  Negligence;  Whart.  on  Neg- 
ligence, §§  85-6;  Bevan  on  Negligence,  53,  72; 
Bishop  on  Non-Contract  Law,  §§  453,  463. 

2.  See  the  title  Negligence. 
"  In  order  to  make  a  defendant  liable,  his 

negligence  must  be  the  causa  causans  and  not 
merely  a  causa  sine  qua  non."  Kelly,  C.  B., 
in  Lords  Bailiffs,  etc.,  v.  Trinity  House,  39  L. 
J.  Exch.  163. 

3.  Where  Carrier  Might  have  Foreseen  Danger 
of  Delay  —  Freezing.  —  Thus  in  McGraw  v. 
Baltimore,  etc.,  R.  Co.,  18  W.  Va.  361,  41  Am. 


Rep.  696,  9  Am.  &  Eng.  R.  Cas.  188,  a  shipper 
in  P.  delivered  a  consignment  of  potatoes  to 
the  defendant  company,  to  be  conveyed  to  the 
plaintiff  at  G.,  on  the  13th  of  February,  to  be 
shipped  on  the  next  day.  It  appeared  that 
there  was  a  daily  train  from  P.  to  G.;  that  on 
the  13th  the  weather  was  mild  and  continued 
so  on  the  14th;  and  that  the  potatoes  did  not 
reach  G.  until  the  16th,  when  they  arrived  so 
frozen  as  to  be  worthless,  it  having  become  very 
cold  on  the  15th.  It  was  held  that,  under  the 
circumstances,  the  defendant  was  liable.  The 
court,  by  Patton,  J.,  said:  "  But  whenever  the 
common  carrier  is  exempt  from  liability,  either 
because  of  the  act  of  God  or  because  of  the 
nature  and  inherent  character  of  the  property 
and  its  liability  to  loss  or  damage,  he  must  be 
free  from  any  previous  negligence  or  miscon- 
duct by  which  that  loss  or  damage  may  have 
been  occasioned.  For  though  the  immediate 
or  proximate  cause  of  a  loss  in  any  given  in- 
stance may  have  been  what  is  termed  the  act 
of  God,  or  from  the  nature  and  inherent 
character  of  the  property,  yet  if  the  carrier  un- 
necessarily exposed  the  property  to  such  acci- 
dent by  any  culpable  act  or  omission  of  his 
own,  he  is  not  excused.  Williams  v.  Grant, 
1  Conn.  487,  7  Am.  Dec.  235.  That  previous 
negligence  or  misconduct,  which  makes  the 
carrier  liable  for  loss  to  property,  must  be  im- 
mediately or  proximately  connected  with  the 
accident  or  loss.  If  it  is  remotely  the  occasion 
of  the  loss  or  damage,  the  carrier  is  not  liable. 
He  is  answerable  for  the  ordinary  and  proxi- 
mate consequences  of  his  negligence,  and  not 
for  those  that  are  remote  and  extraordinary, 
and  this  liability  includes  all  those  conse- 
quences which  may  have  arisen  from  the 
neglect  to  make  provision  for  those  dangers 
which  ordinary  skill  and  foresight  is  bound 
to  anticipate.  Morrison  v.  Davis,  20  Pa.  St. 
171,  57  Am.  Dec.  695." 

In  Hewett  v.  Chicago,  etc.,  R.  Co.,  63  Iowa 
611,  18  Am.  &  Eng.  R.  Cas.  568,  a  car  load  of 
potatoes  was  delivered  to  the  defendant  on  No- 
vember 10th,  to  be  shipped  to  Omaha.  The 
car  arrived  at  Council  Bluffs,  the  defendant's 
terminus,  November  nth,  and  was  put  in  the 
yard  of  the  connecting  line  to  be  forwarded. 
That  line  refused  to  receive  the  car,  as  it  was 
out  of  repair.  Defendant  retook  the  car,  re- 
paired it,  and  redelivered  it  on  the  afternoon  of 
the  13th,  and  it  arrived  in  Omaha  on  the  15th. 
The  weather  was  warm  on  the  10th,  but  before 
the  15th  it  turned  cold,  and  the  potatoes  were 
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X.  Carrier's  Liability  as  Warehouseman  —  1.  When  It  Exists  —  a.  Before 

TRANSPORTATION  COMMENCED — Goods  to  be  Forwarded  in  Usual  Course  of  Business.— 
Where  goods  are  received  by  the  carrier  to  be  forwarded  in  the  usual  course 
of  business,  the  liability  of  a  common  carrier  attaches  immediately,  and  if  a 
loss  occurs  before  the  actual  shipment  of  the  goods,  the  carrier  is  liable  unless 
such  loss  can  be  shown  to  have  resulted  from  an  act  of  God  or  from  some  other 
cause  embraced  in  the  special  contract  of  shipment  exempting  the  carrier  from 
liability.1 

Goods  Retained  at  Shipper's  Instance.  —  But  whenever  the  goods  are  not  to  be 
shipped  in  the  regular  course  of  business,  but  are  to  be  retained  at  the  depot, 
at  the  shipper's  instance,  the  carrier's  liability  is  that  of  a  warehouseman  only 
until  after  the  shipper  gives  directions  for  immediate  shipment.3 

Where  Something  Remains  to  be  Done  by  Shipper. — The  rule,  broadly  stated,  is  that 
if,  after  the  delivery  of  the  goods  for  shipment,  anything  remains  to  be  done 
by  the  shipper,  the  liability  of  the  carrier  as  insurer  does  not  attach  and  it  is 
responsible  only  as  a  warehouseman.3 


frozen.  It  was  held  that  the  danger  from  cold 
was  one  which  ordinary  foresight  could  have 
apprehended  and  guarded  against;  that  great 
diligence  and  dispatch  were  required  of  the 
company  in  the  duty  of  forwarding  these  per- 
ishable articles,  and  that  if  they  were  exposed 
to  the  danger  which  injured  them  through  the 
company's  negligence,  it  was  responsible  for 
the  damage.  The  court  distinguished  the  case 
from  the  Pennsylvania  and  Massachusetts 
cases  cited  in  the  second  note  to  this  section 
(note  2,  p.  259),  as  being  cases  in  which  the  vis 
major  could  not  have  been  anticipated,  or  pro- 
vided against  by  the  exercise  of  ordinary  care. 

1.  See  Pittsburgh,  etc.,  R.  Co.  v.  Barrett,  36 
Ohio  St.  448,  3  Am.  &  Eng.  R.  Cas.  256;  Story 
on  Bailments  (9th  ed.),  §  536;  and  supra,  this 
title,  When  Liability  Commences. 

2.  Shipment  Delayed  at  Instance  of  Owner.  — 
Thus  where  the  carrier  is  instructed  to  await 
further  orders  before  shipping,  the  carrier's 
responsibility  during  such  waiting  period  is 
that  of  a  warehouseman  only. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Hunter,  42  Ark.  200,  18  Am.  &  Eng.  R.  Cas. 
527- 

Illinois.  —  St.  Louis,  etc.,  R.  Co.  v.  Mont- 
gomery, 39  III.  335. 

Massachusetts.  —  Nichols  v.  Smith,  115  Mass. 
332;  Dickinson  v.  Winchester,  4  Cush.  (Mass.) 
114,  50  Am.  Dec.  760. 

Michigan.  —  Michigan  Southern,  etc.,  R.  Co. 
v.  Shurtz,  7  Mich.  515. 

Mississippi.  —  Illinois  Cent.  R.  Co.  v.  Trons- 
tine,  64  Miss.  834  (baggage  awaiting  shipment). 

New  York.  —  O'Neill  v.  New  York  Cent., 
etc.,  R.  Co.,  60  N.  Y.  138,  10  Am.  Ry.  Rep. 
I2T,  reversing  3  Thomp.  &  C.  (N.  Y.)  399;  Piatt 
v.  Hibbard,  7  Cow.  (N.  Y.)  499. 

North  Carolina.  —  Basnight  v.  Atlantic,  etc., 
R.  Co.,  in  N.  Car.  592. 

Ohio.  —  Pittsburgh,  etc.,  R.  Co.  v.  Barrett, 
36  Ohio  St.  448,  3  Am.  &  Eng.  R.  Cas.  256. 

Wisconsin. — Schmidt  v.  Chicago,  etc.,  R. 
Co.,  90  Wis.  504.  „ 

Canada. — Milloy  v.  Grand  Trunk  R.  Co., 
23  Ont.  Rep.  454,  55  Am.  &  Eng.  R.  Cas.  579. 

See  also  Foard  v.  Atlantic,  etc.,  R.  Co.,  8 
Jones  L.  (N.  Car.)  235,  78  Am.  Dec.  277. 

If  goods  are  deposited  in  a  company's  ware- 
house to  wait  for  the  usual  trains,  and  it  holds 


them  beyond  such  trains  for  its  own  conve- 
nience, it  remains  liable  for  them  as  a  common 
carrier;  but  if  they  are  kept  back  for  the  con- 
venience or  by  the  order  of  the  owner,  it  is  re- 
sponsible only  as  a  warehouseman.  Moses  v. 
Boston,  etc.,  R.  Co.,  24  N.  H.  71,  55  Am.  Dec. 
222. 

In  Watts  v.  Boston,  etc.,  R.  Corp.,  106  Mass. 
466,  8  Am.  Ry.  Rep.  50,  a  part  of  a  lot  of 
goods  had  been  delivered  to  the  defendant 
carrier  and  was  burned  before  shipment.  The 
owner,  in  an  action  against  the  defendant,  in- 
troduced evidence  tending  to  show  that  he  had 
"  authorized  and  directed  "  the  shipment  of  the 
goods  as  delivered,  while  the  company  claimed 
that  they  were  held  for  the  convenience  of  the 
owner  to  await  delivery  of  the  whole  lot  before 
shipping,  and  therefore  it  was  liable  only  as  a 
warehouseman.  It  was  held  that  in  such  a 
case,  it  was  error  in  the  trial  court  to  instruct 
the  jury  that  the  company  was  liable  as  a  com- 
mon carrier  if  it  had  "either  authority  or  direc- 
tion "  to  ship  the  goods  as  delivered,  since, 
under  the  plaintiff's  contention,  both  authority 
and  direction  to  ship  were  necessary  to  charge 
the  company  with  the  responsibility  of  a  com- 
mon carrier.  See  also  Goodbar  v.  Wabash  R. 
Co.,  53  Mo.  App.  434. 

In  another  case,  the  plaintiff,  having  goods 
at  the  depot  ready  for  shipment,  directed  them 
to  be  shipped,  but,  on  being  told  they  could 
not  be  shipped  until  the  next  day,  said:  "  All 
right,  I'll  be  down  to  load  them."  No  receipt 
for  the  goods  was  taken.  The  goods  being  de- 
stroyed that  night  by  fire,  it  was  held,  in  an 
action  by  the  owner,  that  the  jury  should  say 
whether  the  delivery  for  transportation  was 
complete;  that  the  issue  was  too  doubtful  to 
authorize  a  peremptory  instruction  for  the  de- 
fendant. Schmidt  v.  Chicago,  etc.,  R.  Co.,  90 
Wis.  504. 

3.  Where  Something  Remains  to  be  Done  by 
Shipper.  —  Cairns  v.  Robins,  8  M.  &  W.  258; 
St.  Louis,  etc.,  R.  Co.  v.  Knight,  122  U.  S.  79; 
Alabama  G.  S.  R.  Co.  v.  Mt.  Vernon  Co.,  84 
Ala.  173;  Barron  v.  Eldridge,  100  Mass.  455,  I 
Am.  Rep.  126;  Watts  v.  Boston,  etc.,  R.  Corp. 
106  Mass.  467. 

Deposit  for  Future  Shipment.  —  A  deposit  of 
goods  upon  the  platform  at  the  company's 
depot  or  in  the  company's  storage  room,  with 
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Goods  Retained  by  Carrier's  Own  Act.  —  But  when  the  goods  are  retained  in  the 
depot,  awaiting  shipment,  on  account  of  some  act  of  the  carrier  and  not  of  the 
shipper  or  owner,  the  former  is  liable  as  a  common  carrier  from  the  time  of 
their  receipt.'  Even  where  the  goods  offered  are  such  as  the  carrier  transports 
only  by  particular  trains  and  at  certain  intervals,  the  acceptance  of  them  and 
their  deposit  in  its  warehouse  before  the  time  for  their  transportation  imposes 
the  responsibility  of  a  common  carrier  and  not  merely  that  of  a  warehouseman.* 

Delivery  Followed  by  Shipper's  Direction  to  Hold  for  a  Time. — ■  If  the  shipper,  after  a  com- 
plete delivery  to  the  carrier  for  immediate  transportation,  recalls  his  direction 
as  to  immediate  shipment  and  requests  the  carrier  to  postpone  their  transpor- 
tation for  a  named  time,  the  liability  of  the  carrier  changes  from  that  of  a 
common  carrier  to  that  of  a  warehouseman  only,  upon  the  making  of  such 


the  agent's  permission,  to  await  a  permit  from 
the  military  authorities  then  in  control,  and 
also  until  cars  can  be  secured  for  their  trans- 
portation, imposes  upon  the  carrier  the  liability 
of  a  warehouseman  only.  It  seems,  however, 
that  additional  liability  may  be  created  in  such 
a  case  by  the  agent's  undertaking  to  transport 
the  goods  unconditionally  or  by  giving  an  un- 
conditional shipping  receipt.  Illinois  Cent.  R. 
Co.  v.  Ashmead,  58  111.  487.  See  also  Illinois 
Cent.  R.  Co.  v.  McClellan,  54  111.  58,  5  Am. 
Rep.  83;  Illinois  Cent.  R.  Co.  v.  Hornberger, 
77  HI-  457- 

Goods  left  in  the  company's  warehouse  for 
future  transportation,  through  an  arrangement 
with  the  baggage-master,  are  in  the  company's 
charge  as  a  warehouseman  only,  regardless  of 
what  the  baggage-master  may  have  agreed, 
since  he  had  no  authority  to  bind  the  company. 
Mulligan  v.  Northern  Pac.  R.  Co.,  (Dakota  1886) 
29  N.  W.  Rep.  659,  27  Am.  &  Eng.  R.  Cas.  33. 

Where  a  shipper  stores  goods  from  time  to 
time  in  a  railway  warehouse,  loading  a  car 
when  a  car  load  is  ready,  the  responsibility  of 
the  railway  company  in  respect  to  such  of  the 
goods  as  have  not  been  specifically  set  apart 
for  shipment  is  not  that  of  a  carrier,  but  of  a 
warehouseman,  and  in  case  of  their  accidental 
destruction  by  fire  the  shipper  has  no  remedy 
against  the  company.  Milloy  *.  Grand  Trunk 
R.  Co.,  21  Ont.  App.  404,  reversing  23  Ont.  Rep. 
454,  55  Am.  &  Eng.  R.  Cas.  579. 

In  an  action  against  a  railroad  company  for 
negligently  burning  timber  on  a  car  intended 
for  shipment,  it  appeared  that  the  plaintiff 
loaded  the  car  on  the  defendant's  track,  but  did 
not  notify  the  agent  that  it  was  ready  to  ship, 
nor  of  the  name  of  the  consignee;  the  car  was 
moved  by  the  defendant's  agent  to  another 
track  (erected  for  the  shipper's  convenience) 
close  to  a  dry-kiln,  from  which  it  took  fire.  The 
court  found  by  consent  that  the  timber  had 
been  left  with  the  defendant,  awaiting  orders 
for  shipment,  and,  as  a  conclusion  of  law,  that 
the  defendant  was  not  an  insurer,  but  a  simple 
warehouseman,  being  merely  a  gratuitous 
bailee  and  not  a  common  carrier;  and,  the  fire 
being  accidental,  no  such  negligence  was 
shown  as  entitled  the  plaintiff  to  recover. 
Basnight  v.  Atlantic,  etc.,  R.  Co.,  111  N.  Car. 
592- 

"  Goods  on  Deposit  Awaiting  Delivery "  Does 
Not  Include  Goods  Awaiting  Shipment.  —  A  pro- 
vision in  the  charter  of  a  railroad  company 
that  it  shall  not  be  responsible  for  goods  "  on 
deposit  in  any  of  its  depots  awaiting  delivery," 


refers  only  to  goods  which  have  reached  their 
destination  and  not  to  goods  that  have  been 
received  and  are  awaiting  transportation. 
Michigan  Cent.  R.  Co.  v.  Mineral  Springs  Mfg. 
Co.,  16  Wall.  (U.  S.)  318. 

The  Test  Whether  the  Carrier  is  Acting  as  a 
Warehouseman  or  as  a  common  carrier  is 
whether  the  goods  have  been  delivered  by  the 
shipper  for  the  purpose  of  immediate  trans- 
portation, without  furthers  orders  or  not.  Jud- 
son  v.  Western  R.  Corp.  4  Allen  (Mass.)  520,  81 
Am.  Dec.  718;  Fitchburg,  etc.,  R.  Co.  v. 
Hanna,  6  Gray  (Mass.)  539,  66  Am.  Dec.  427; 
Wade  v.  Wheeler,  3  Lans.  (N.  Y.)2oi;  Pitts- 
burgh, etc.,  R.  Co.  v.  Barrett,  36  Ohio  St.  448, 
3  Am.  &  Eng.  R.  Cas.  256;  Clark  v.  Needles, 
25  Pa.  St.  338;  White  v.  Goodrich  Transp.  Co. 
46  Wis.  493,  21  Am.  Ry.  Rep.  398.  See  also 
Little  Rock,  etc.,  R.  Co.  v.  Hunter,  42  Ark. 
200;  Goodbar  v.  Wabash  R.  Co.,  53  Mo.  App. 
434;  Coyle  v.  Western  R.  Corp.,  47  Barb.  (N. 
Y.)  152. 

1.  Shipment  Delayed  through  Carrier's  Act. — 

Barter  v.  Wheeler,  49  N.  H.  9,  6  Am.  Rep.  434; 
Gulf,  etc.,  R.  Co.  v.  Trawick,  80  Tex.  270. 

Where  a  railroad  company  erects  a  platform 
for  the  purpose  of  shipping  cotton,  and  its 
course  of  business  is  such  that  it  induces  parties 
to  store  cotton  on  it,  under  a  promise  to  ship 
such  cotton  by  the  next  freight  train,  but, 
instead  of  doing  so,  it  allows  the  train  to  pass 
without  taking  on  the  cotton,  it  is  responsible 
as  a  common  carrier  for  the  cotton  and  is  liable 
for  its  subsequent  loss  by  fire.  Meyer  v.  Vicks- 
burg,  etc.,  R.  Co.,  41  La.  Ann.  639. 

Holding  Goods  to  Obtain  Train  with  Shipper's 
Consent.  —  A  delivery  to  the  carrier  implies  a 
direction  for  immediate  shipment,  and  the  fact 
that  the  shipper  consents  that  the  goods  may 
lie  in  the  depot  until  the  carrier  can  secure  a 
car  for  them  does  not  relieve  the  carrier  from 
liability  as  an  insurer.  Gregory  v.  Wabash 
R.  Co.,  46  Mo.  App*  574. 

Massachusetts  Statute  —  Fire  from  Locomotive. 
—  The  Massachusetts  statute  (Pub.  Stat.,  c. 
112,  §  214)  providing  that  railroad  companies 
shall  be  responsible  for  the  loss  of  property 
caused  by  sparks  from  their  locomotives,  has  no 
application  to  a  case  where  goods  are  destroyed 
in  the  company's  warehouse,  awaiting  ship- 
ment or  delivery.  See  Bassett  v.  Connecticut 
River  R.  Co.,  145  Mass.  129,  1  Am.  St.  Rep. 
443,  32  Am.  &  Eng.  R.  Cas.  528;  Blaisdell  v. 
Connecticut  River  R.  Co.,  145  Mass.  132. 

2.  MofTatt  v.  Great  Western  R.  Co.,  15  L.  T. 
N.  S.  630. 
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request  by  the  shipper  and  a  compliance  with  it.  And  if  the  goods  are 
destroyed  after  such  request  has  been  granted,  the  carrier  is  not  liable  except 
upon  proof  of  negligence.1 

b.  Goods  in  Course  of  Transportation.  — The  only  instance  in  which 
the  carrier  can  attempt  to  assume  the  liability  of  warehouseman  only,  while 
goods  are  in  course  of  transportation,  is  where  they  are  shipped  over  several 
connecting  lines  and  there  is  some  delay  at  the  point  where  they  are  to 
be  delivered  to  the  next  connecting  line.  In  the  event  of  delay  for  which  the 
carrier  is  not  responsible,  it  is  its  duty  to  notify  the  shipper  at  once  and 
request  instructions.2  The  rule  as  to  the  carrier's  duty  and  responsibility 
where  the  goods  have  been  carried  to  the  end  of  its  line  and  are  awaiting 
delivery  to  the  next  connecting  carrier  is  considered  in  a  subsequent  article.3 

c.  After  Transportation  Ended — (i)  Massachusetts  Doctrine. — 
There  is  a  decided  conflict  in  the  authorities  as  to  when  the  carrier's  liability  as 
such  ceases  and  its  liability  as  warehouseman  only  attaches.  One  class  of  cases, 
adopting  what  is  known  as  the  Massachusetts  doctrine,4  hold  that  the  carrier's 
liability  as  insurer  ends  with  the  completion  of  the  transit,  the  unloading  of 
the  goods  from  the  cars,  and  their  safe  deposit  upon  the  platform  or  in  the 
warehouse  of  the  company;  the  carrier  is  not  bound  to  give  notice  to  the  con- 
signee of  the  arrival  of  the  goods,  but  is  entitled  to  assume  the  liability  of 
warehouseman  upon  the  completion  of  the  transportation  and  a  safe  storage 
of  the  goods.5 


1.  St.  Louis,  etc.,  R.  Co.  v.  Montgomery,  39 
HI.  335- 

2.  See  supra,  this  title,  Liability  for  Delay. 
The  liability  of  a  railroad  company  fbr  the 

loss  of  loaded  cars  being  transported  by  it  is 
that  of  a  common  carrier,  and  not  that  of  a 
warehouseman,  until  the  journey  is  ended. 
Missouri  Pac.  R.  Co.  v.  Chicago,  etc.,  R.  Co., 
25  Fed.  Rep.  317,  23  Am.  &  Eng.  R.  Cas.  718. 

3.  See  the  title  Connecting  Carriers.  Illi- 
nois Cent.  R.  Co.  v.  Mitchell,  68  111.  471,  18 
Am.  Rep.  564;  Merchants'  Dispatch,  etc.,  Co. 
v.  Moore,  88  111.  136,  21  Am.  Ry.  Rep.  293; 
Mason  v.  Grand  Trunk  R.  Co.,  37  U.  C.  Q.  B. 
163. 

4.  Massachusetts  Doctrine. —  In  Thomas  v. 
Boston,  etc.,  R.  Corp.,  10  Met.  (Mass.)  477, 
43  Am.  Dec.  444,  the  court  pointed  out  that 
owing  to  the  peculiar  character  of  railroads 
and  the  large  business  done  by  them,  personal 
delivery  to  each  consignee  was  impracticable; 
that  they  could  only  be  required  to  carry  the 
goods  safely  to  the  station  and  place  them  on 
the  platform  or  in  a  warehouse.  After  this, 
"  they  have  done  all  they  agreed  to  do;  they 
have  received  the  goods,  have  transported 
them  safely  to  the  place  of  delivery,  and,  the 
consignee  not  being  present  to  receive  them, 
have  unladed  them  and  have  put  them  in  a  safe 
and  proper  place  for  the  consignee  to  take  them 
away.  *  *  *  The  liability  of  common  car- 
riers being  ended,  the  proprietors  are,  by  force 
of  law,  depositaries  of  the  goods,  and  are 
bound  to  reasonable  diligence  in  the  custody  of 
them,  and  consequently  are  only  liable  to  the 
owners  in  case  of  a  want  of  ordinary  care." 
The  same  views  are  forcibly  expressed  by 
Shaw,  C.  J.,  in  the  later  case  of  Norway  Plains 
Co.  v.  Boston,  etc.,  R.  Co.,  1  Gray  (Mass.)  272, 
61  Am.  Dec.  423.  See  also  Rice  v.  Boston,  etc., 
R.  Corp.,  98  Mass.  212;  Barron  v.  Eldredge, 
100  Mass.  455,  1  Am.  Rep.  126;  Lane  v.  Boston, 
•etc.,  R.  Co.,  H2  Mass.  455;,Stowe  v.  New  York, 


etc.,  R.  Co.,  113  Mass.  521;  Rice  v.  Hart,  118 
Mass.  201,  19  Am.  Rep.  433. 

In  Sessions  v.  Western  R.  Corp.,  16  Gray 
(Mass.  )  132,  after  a  portion  of  the  goods  had 
been  removed,  the  remainder  were  destroyed 
by  fire  while  in  the  company's  warehouse.  It 
was  held,  following  the  rule  above  stated,  that 
the  company  could  be  held  only  as  a  ware- 
houseman. See  also  Bassett  v.  Connecticut 
River  R.  Co.,  145  Mass.  129,  I  Am.  St.  Rep. 
443;  Blaisdell  v.  Connecticut  River  R.  Co., 
145  Mass.  132. 

Seizure  under  State  Laws  of  Liquor  in  Ware- 
house Awaiting  Delivery  to  Consignee. —  In  State 
v.  Creeden,  78  Iowa  556,  40  Am.  &  Eng.  R. 
Cas.  31,  which  was  an  information  against  C. 
and  a  railroad  company  to  seize  and  condemn 
a  lot  of  liquor  belonging  toC.  and  in  the  com- 
pany's possession,  it  appeared  that  six  succes- 
sive shipments  of  liquor  were  held  by  the  de- 
fendant company  from  six  to  fifteen  days  after 
the  termination  of  the  transit  from  a  point 
without  the  state.  It  was  held  that  the  delay 
was  of  such  a  nature  as  to  terminate  the  duties 
of  the  company  as  a  carrier  and  to  render  it 
liable  for  the  goods  as  a  warehouseman  only, 
and  that,  being  no  longer  in  transit,  the  liquor 
might  be  seized  under  the  state  laws  prohibit- 
ing the  illegal  keeping  and  sale  of  liquors, 
without  interfering  with  the  exclusive  power 
of  Congress  over  interstate  commerce.  See 
Francis  v.  Dubuque,  etc.,  R.  Co.,  25  Iowa  60, 
95  Am.  Dec.  769. 

5.  Georgia. — The  Massachusetts  doctrine  pre- 
vails in  the  absence  of  a  different  custom  as 
to  delivery.  No  notice  to  the  consignee  is 
necessary,  except  where  the  goods  arrive  out 
of  time,  in  which  case  notice  must  be  given  and 
the  consignee  allowed  a  reasonable  time  to 
call  for  and  remove  them.  See  Georgia  Code, 
g  2070;  Southwestern  R.  Co.  v.  Fclder,  46  Ga. 
433,  11  Am.  Ry.  Rep.  419;  Western,  etc.,  R. 
Co.  v.  Camp,  53  Ga.  596;  Almand  v.  Georgia 
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R.,  etc.,  Co.,  95  Ga.  775.  See  also  Rome  R. 
Co.  v.  Sullivan,  14  Ga.  277;  Central  R.,  etc., 
Co.  v.  Anderson,  58  Ga.  393,  16  Am.  Ry.  Rep. 
S5;  Georgia  R.,  etc.,  Co.  v.  Thompson,  86  Ga. 
327,  45  Am.  &  Eng.  R.  Cas.  422,  note. 

Illinois.  —  When  goods  have  arrived  at  their 
destination,  it  is  the  duty  of  the  carrier  to 
unload  them  and  put  them  in  a  place  usually 
convenient  for  being  taken  away  by  the  con- 
signee. If  the  consignee  is  not  there,  they 
must  be  stored  in  a  safe  warehouse,  there  to 
remain  until  called  for  or  until  the  lapse  of  a 
reasonable  time.  With  such  unloading  the 
carrier's  liability  as  insurer  ceases,  and  his 
responsibility  thereafter  is  that  of  a  warehouse- 
man only.  Whether  the  goods  are  unloaded 
directly  into  a  warehouse  or  upon  the  platform 
does  not  alter  the  rights  of  the  parties.  Gregg 
v.  Illinois  Cent.  R.  Co.,  147  111.  550,  37  Am. 
St.  Rep.  238,  affirming  47  111.  App.  590;  Porter 
v.  Chicago,  etc.,  R.  Co.,  20  111.  407,  71  Am. 
Dec.  286;  Illinois  Cent.  R.  Co.  v.  Alexander, 
20  111.  23;  Davis  v.  Michigan  Southern,  etc., 
R.  Co.,  20  111.  412;  Illinois  Cent.  R.  Co.  v. 
Friend,  64  111.  303;  Richards  v.  Michigan 
Southern,  etc.,  R.  Co.,  20  111.  404;  Chicago, 
etc.,  R.  Co.  v.  Scott,  42  111.  132;  Vincent  v. 
Chicago,  etc.,  R.  Co.,  49  111.  33;  Merchants' 
Dispatch  Transp.  Co.  v.  Hallock,  64  111.  284; 
Rothschild  v.  Michigan  Cent.  R.  Co.,  69  111. 
164;  Chicago,  etc.,  R.  Co.  v.  Sawyer,  69  111. 
285,  18  Am.  Rep.  613;  Cahn  v.  Michigan  Cent. 
R.  Co.,  71  111.  96;  Merchants'  Dispatch,  etc., 
Co.  v.  Moore,  88  111.  138,  30  Am.  Rep.  541; 
Chicago,  etc.,  R.  Co.  v.  Jenkins,  103  111.  599. 

But  the  liability  as  a  common  carrier  ceases 
only  after  the  unloading  of  the  goods.  Chi- 
cago, etc.,  R.  Co.  v.  Bensley,  69  111.  630. 

Indiana.  —  Cincinnati,  etc.,  Air  Line  R.  Co. 
v.  McCool,  26  Ind.  140;  Bansemer  v.  Toledo, 
etc.,'  R.  Co.,  25  Ind.  434,  87  Am.  Dec.  367. 
See  also  Pittsburgh,  etc.,  R.  Co.  v.  Nash,  43 
Ind.  423. 

Iowa.  —  Mohr  v.  Chicago,  etc.,  R.  Co.,  40 
Iowa  579;  Francis  v.  Dubuque,  etc.,  R.  Co.,  25 
Iowa  60,  95  Am.  Dec.  769. 

Rule  May  Vary  with  Character  of  Consign- 
ment. —  In  Independence  Mills  Co.  v.  Burling- 
ton, etc.,  R.  Co.,  72  Iowa  535,  2  Am.  St.  Rep. 
258,  32  Am.  &  Eng.  R.  Cas.  456,  the  court,  by 
Rothrock,  J.,  referring  to  the  two  cases  just 
cited,  said:  "  The  principle  upon  which  these 
cases  were  determined  is  that  when  a  common 
carrier  has  transported  the  property  to  its  des- 
tination and  done  all  of  the  acts  pertaining  to 
the  carriage  of  the  goods,  his  liability  as  such 
carrier  ceases.  There  can,  however,  be  no  uni- 
form rule  as  to  what  acts  are  necessary  to  be 
done  to  fulfil  the  carrier's  contract.  His  duties 
must  vary  according  to  the  nature  of  the  con- 
signment. In  the  cited  cases  the  property 
was  such  that  it  could  be  removed  from  the 
cars  and  placed  in  an  ordinary  depot  ware- 
house. But  in  the  case  at  bar  the  grain  was 
in  bulk.  It  was  not  expected  by  the  parties 
that  it  would  be  removed  from  the  car  by  the 
railroad  company  and  carried  into  its  ware- 
house. It  was  its  duty  to  place  it  in  such  a 
position  on  its  track  that  it  could  be  safely, 
and  with  a  reasonable  degree  of  convenience, 
unloaded  by  the  plaintiff;  and  it  was  the  right 


class  of  cases,  following  what  is  known 

of  the  plaintiff  to  refuse  to  unload  the  car  until 
it  was  so  placed ;  and  as  long  as  the  defendant, 
in  obedience  to  its  obligation  as  a  common 
carrier,  was  required  to  move  the  car  upon 
the  track,  its  liability  as  such  common  carrier 
did  not  cease."  See  also  State  v.  Creeden,  78 
Iowa  556,  40  Am.  &  Eng.  R.  Cas.  31,  set  out 
in  the  last  note  supra. 

Missouri.  —  Gashweiler  v.  Wabash,  etc.,  R. 
Co.,  S3  Mo.  112,  25  Am.  &  Eng.  R.  Cas.  403, 
53  Am.  Rep.  558;  E.  O.  Stanard  Milling  Co. 
7>.  White  Line  Cent.  Transit  Co.,  122  Mo.  258, 
61  Am.  &  Eng.  R.  Cas.  185;  Rankin  v.  Pacific 
R.  Co.,  55  Mo.  167;  Holtzclaw  v.  Duff,  27  Mo. 
395;  Cramer  v.  American  Merchants'  Union 
Express  Co.,  56  Mo.  524;  Eaton  v.  St.  Louis, 
etc.,  R.  Co.,  12  Mo.  App.  386;  Bergner  v.  Chi- 
cago, etc.,  R.  Co.,  13  Mo.  App.  499;  Kansas 
City  Transfer  Co.  v.  Neiswanger,  18  Mo.  App. 
103;  Buddy  v.  Wabash,  etc.,  R.  Co.,  20  Mo. 
App.  206;  Hartmann  v.  Louisville,  etc.,  R. 
Co.,  39  Mo.  App.  88;  Pindell  v.  St.  Louis,  etc., 
R.  Co.,  41  Mo.  App.  84.  Compare  Bell  v.  St. 
Louis,  etc.,  R.  Co.,  6  Mo.  App.  363. 

New  Jersey.  —  It  is  not  clear  what  the  doc- 
trine of  the  New  Jersey  courts  is.  In  Morris, 
etc.,  R.  Co.  v.  Ayres,  29  N.  J.  L.  393,  80  Am. 
Dec.  215,  the  goods,  which  consisted  of  about 
three  wagon  loads  of  merchandise,  reached 
their  destination  and  were  safely  warehoused, 
ready  for  delivery  to  the  consignee  upon  his 
paying  the  freight  and  signing  a  receipt  for  all 
of  them.  The  plaintift,  the  consignee,  wanted 
to  remove  the  goods  by  one  wagon  load  at  a 
time,  and  offered  to  receipt  for  them  as  he  re- 
ceived them,  but  this  was  declined  because  a 
regulation  of  the  company  required  a  receipt 
for  all  goods  before  delivery  of  any  part  of  them. 
In  an  action  of  replevin  to  recover  the  goods,  it 
was  held  that  he  could  not  maintain  his  action. 
The  court,  by  Haines,  J.,  said:  "  Having  the 
merchandise  in  good  order  and  safely  stored 
and  protected  from  the  weather  and  from  tres- 
passers, and  ready  for  delivery,  allowing  a 
reasonable  lime  for  the  owner  or  consignee 
to  remove  them,  their  duty  as  carriers  ceases 
and  they  are  no  longer  liable  as  carriers. 
After  that  they  become  warehousemen,  with 
the  liability  only  of  bailees  without  hire  and 
responsible  only  for  ordinary  neglect."  Citing 
inter  alia  the  Massachusetts  cases  above  re- 
viewed, and  Powell  v.  Myers,  26  Wend.  (N. 
Y.)  591.  From  this  it  would  seem  that  the 
Massachusetts  doctrine  prevails;  though 
some  of  the  text-writers,  impressed  by  the 
phrase  "  allowing  a  reasonable  time,"  etc., 
regard  this  decision  as  following  the  New 
Hampshire  rule.  See  3  Wood  on  Railways  (ed. 
1894)  1935;  Hutchinson  on  Carriers,  §  370. 

North  Carolina.  —  Neal  v.  Wilmington,  etc., 
R.  Co.,  8  Jones  L.  (N.  Car.) 482;  Turrentine  v. 
Wilmington,  etc.,  R.  Co.,  100  N.  Car.  375,  6 
Am.  St.  Rep.  602.  See  also  Hilliard  v.  Wil- 
mington, etc.,  R.  Co.,  6  Jones  L.  (N.  Car.)  343. 

Pennsylvania.  —  McCarty  v.  New  York,  etc., 
R.  Co.,  30  Pa.  St.  247;  Shenk  v.  Philadelphia 
Steam  Propeller  Co.,  60  Pa.  St.  109,  100  Am. 
Dec.  541.  See  also  National  Line  Steamship 
Co.  v.  Smart,  107  Pa.  St.  492.  But  a  different 
rule  obtains  as  to  express  companies;  they  are 
bound  to  make  actual  delivery.  Union  Ex- 
i  Volume  V. 


Carrier's  Liability 


CARRIERS  OF  GOODS. 


as  Warehouseman, 


as  the  New  Hampshire  doctrine,1  hold  that  the  carrier's  liability  as  insurer 
continues  after  the  arrival  of  the  goods  at  their  destination  until  the  consignee 
has  had  a  reasonable  time  in  which  to  call  for  and  remove  his  goods ;  the  car- 
rier is  bound  to  notify  the  consignee  of  the  arrival  of  the  goods,  and  the  reason- 
able time  does  not  begin  to  run  until  such  notice,  where  practicable,  has  been 
given.2 


press  Co.  v.  Ohleman,  92  Pa.  St.  323.  And 
the  carrier  is  bound  to  give  notice  when  he 
specially  contracts  to  do  so.  Tanner  v.  Oil 
Creek  R.  Co.,  53  Pa.  St.  411. 

In  Eagle  v.  White,  6  Whart.  (Pa.)  505,  37 
Am.  Dec.  434,  the  goods  arrived  at  their  des- 
tination about  dark  on  Saturday  evening,  and 
at  the  request  of  the  consignee  the  car  con- 
taining them  was  run  on  to  a  side  track  to 
remain  until  Monday  morning,  at  which  time 
the  consignee  opened  the  car  and  found  that 
some  of  his  goods  had  been  stolen.  The 
carrier  was  held  liable. 

Tennessee.  —  In  Tennessee,  the  Massachu- 
setts rule  prevails.  East  Tennessee,  etc.,  R. 
Co.  v.  Kelly,  91  Tenn.  699,  55  Am.  &  Eng.  R. 
Cas.  621,  where  the  court,  by  Caldwell,  J.,  said: 
"Discussion  of  the  respective  considerations 
upon  which  the  two  rules  [the  Massachusetts 
and  the  New  Hampshire  doctrines]  are  rested 
by  their  opposing  adherents  will  not  be  in- 
dulged in  this  opinion,  since  this  court  has 
heretofore  adopted  the  Massachusetts  rule,  and 
no  sufficient  reason  for  changing  the  precedent 
already  established  is  perceived.  The  cases  of 
Butler  v.  East  Tennessee,  etc.,  R.  Co.,  8  Lea 
(Tenn.)  32,  9  Am.  &  Eng.  R.  Cas.  249,  and 
Southern  Express  Co.  v.  Kaufman,  12  Heisk. 
(Tenn.)  165,  have  been  followed  in  several  un- 
reported cases,  the  last  of  which  was  E.  T.  V. 
&  G.  R.  Co.  v.  Gettys,  decided  at  the  present 
term." 

See  also  Dean  v.  Vaccaro,  2  Head  (Tenn.) 
488,  75  Am.  Dec.  744;  Lancaster  Mills  v.  Mer- 
chants' Cotton-press  Co.,  89  Tenn.  1,  24  Am. 
St.  Rep.  586,  45  Am.  &  Eng.  R.  Cas.  423. 

The  statutory  provision  requiring  notice  to 
the  consignee  (M.  &  V.  Code  Tenn.,  §  2788) 
does  not  extend  the  liability  of  the  carrier. 
Butler  v.  East  Tennessee,  etc.,  R.  Co.,  8  Lea 
(Tenn.)  32. 

1.  The  New  Hampshire  Doctrine.  —  In  Moses 
v.  Boston,  etc.,  R.  Co.,  32  N.  H.  523,  64  Am. 
Dec.  388,  the  question  was  discussed  at  length. 
In  announcing  the  rule  of  the  text,  the  court, 
by  Sawyer,  J.,  said:  "  For  all  purposes  which 
have  reference  to  the  difficulties  and  embar- 
rassments in  the  way  of  the  owner  in  attempt- 
ing to  prove  loss  or  damage  by  the  fault  or 
neglectof  the  company,  to  his  inability  to  give 
them  any  oversight  or  protection,  and  to  his 
security  against  fraud  and  collusion  until  he 
can  have  reasonable  opportunity  to  see  by  his 
own  observation,  or  that  of  others  than  the 
servants  of  the  company,  that  they  have  ar- 
rived, and  to  send  for  and  take  them  away,  he 
stands  in  the  same  relation  to  them  as  when 
they  were  actually  in  course  of  transportation. 
The  same  broad  principles  of  public  policy  and 
convenience  upon  which  the  common-law  lia- 
bility of  the  carrier  is  made  to  rest  have  equal 
application  after  the  goods  are  removed  into 
the  warehouse  as  before,  until  the  owner  or 
consignee  can  have  that  opportunity;  and  the 


same  necessity  exists  for  encouraging  the 
fidelity  and  stimulating  the  care  and  diligence 
of  those  who  thus  continue  to  retain  them  in 
charge,  by  holding  that  they  shall  continue 
subject  to  the  risk."  See  also  Jewell  v.  Grand 
Trunk  R.  Co.,  55  N.  H.  84;  Smith  v.  Nashua, 
etc.,  R.  Co.,  27  N.  H.  86,  59  Am.  Dec.  364. 

Common  Carrier  by  Water.  —  In  the  case  of  a 
common  carrier  of  goods  by  water,  the  con- 
signee is  entitled  to  notice  of  discharge  and  to 
a  reasonable  time  to  inspect  and  remove  the 
goods,  or  to  reject  them.  Until  the  lapse  of 
that  time,  the  delivery  is  not  complete,  and 
the  ship  as  carrier  remains  liable  as  an  insurer 
of  the  goods  which  she  is  bound  to  deliver 
safely  to  the  consignee.  After  notice  of  dis- 
charge given  to  the  consignee,  and  a  reason- 
able opportunity  to  him  to  inspect  and  to- 
remove  or  reject  the  goods,  the  ship's  liability 
as  carrier  ceases,  but  if  the  consignee  refuse  or 
neglect  to  receive  them  the  ship's  duties  are 
not  then  ended.  Until  acceptance  by  the  con- 
signee, the  ship  having  the  goods  in  her  custody- 
is  still  liable  as  bailee,  and  bound  to  reasonable 
c  are  for  their  safe  custody,  or  to  store  them  on 
account  of  the  owner.  But  she  is  bound  to 
reasonable  care  only.  The  City  of  Lincoln, 
25  Fed.  Rep.  835;  The  Mary  Washington,  r 
Abb.  (U.  S.)  1  Chase's  Dec.  (U.  S.  )  125. 

2.  Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Mc- 
Guire,  79  Ala.  395.  In  Collins  v.  Alabama,  G. 
S.  R.  Co.,  104  Ala.  390,  the  court,  by  Haralson, 
J.,  said:  "According  to  the  decisions  of  this 
court,  without  reference  to  any  statute  on  the 
subject,  the  liability  of  a  railroad  company  as 
a  common  carrier  of  goods  transported  over  its 
line  does  not  cease  on  the  arrival  of  the  goods 
at  their  destination  and  their  deposit  there  in 
a  warehouse,  but  continues  until  the  lapse  of  a 
reasonable  time  for  the  removal  of  the  goods 
by  the  consignee,  and  its  liability  as  a  ware- 
houseman does  not  begin  until  its  liability  as  a 
common  carrier  has  ceased.  Columbus,  etc. ,  R. 
Co.  v.  Ludden,  89  Ala.  612,  42  Am.  &  Eng.  R. 
Cas.  404;  Anniston,  etc.,  R.  Co.  v.  Ledbetter,  92 
Ala.  326.  As  a  general  rule,  the  undertaking 
of  a  common  carrier  to  transport  goods  to  a 
particular  destination  includes  the  obligation 
of  a  safe  delivery  of  them  to  the  consignee. 
South,  etc.,  Alabama  R.  Co.  v.  Wood,  66  Ala. 
167,  9  Am.  &  Eng.  R.  Cas.  419,  41  Am.  Rep. 
749.  The  decisions  of  this  court,  however,  in 
the  case  of  railroads,  have  established  the  rule 
to  be  that  when  a  railroad  company  receives 
goods  for  transportation,  safely  carries  them 
to  their  destination,  informs  the  consignee  of 
their  arrival,  and  affords  him  reasonable  oppor- 
tunity to  remove  them,  its  duty  and  obligation 
as  a  common  carrier  arc  at  an  end."  Citing 
Kennedy  v.  Mobile,  etc.,  R.  Co.,  74  Ala.  430, 
21  Am.  &  Eng.  R.  Cas.  145;  Mobile,  etc.,  R. 
Co.  v.  Prewitt,  46  Ala.  63,  7  Am.  Rep.  586, 
Alabama,  etc.,  R.  Co.  v.  Kidd,  35  Ala.  209. 
See  also  Western  R.  Co.  v.  Little,  86  Ala.  159,. 
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(3)  English  Decisions.  —  The  doctrine  of  the  English  cases  is  substantially 
the  same  as  the  New  Hampshire  doctrine.  The  consignee  of  goods  shipped 
by  railway  is  entitled  to  a  reasonable  time,  after  the  goods  have  arrived  at  their 


37  Am.  &  Eng.  R.  Cas.  659;  Alabama  G.  S. 
R.  Co.  v.  Grabfelder,  83  Ala.  200.  Compare 
Southern  Express  Co.  v.  Armstead,  50  Ala. 

350. 

Under  the  statute,  Ala.  Code,  §  1180,  where 
the  destination  of  the  goods  is  a  city  of  two 
thousand  or  more  inhabitants,  and  having  a 
daily  mail,  the  liability  of  the  company  becomes 
that  of  a  warehouseman  only  when,  within 
twenty-four  hours  after  the  arrival  of  the  goods, 
it  has  stored  them  in  a  safe  warehouse  and 
mailed  a  notice  to  the  consignee.  The  notice 
may  be  to  a  third  party  where  the  consignor  so 
directs.  Collins  v.  Alabama  G.  S.  R.  Co.,  104 
Ala.  390. 

Three  days  after  notice  of  arrival  is  a  rea- 
sonable time,  and  the  carrier  is  liable  only  as  a 
warehouseman  for  a  loss  occurring  at  the  end 
of  such  time.  Anniston,  etc.,  R.  Co.  v.  Led- 
better,  92  Ala.  326. 

Arkansas.  —  The  carrier  is  liable  as  insurer 
until  a  reasonable  time  after  notice  to  the 
consignee.  Missouri  Pac.  R.  Co.  v.  Nevill, 
'60  Ark.  375. 

California.  —  In  this  state  the  Massachusetts 
doctrine  seems  to  have  obtained  originally. 
See  Jackson  v.  Sacramento  Valley  R.  Co.,  23 
Cal.  270.  But  the  New  Hampshire  doctrine 
now  prevails  in  consequence  of  the  provisions 
of  §  2120  of  the  Civil  Code  requiring  notice  to 
the  consignee  of  the  arrival  of  the  goods. 
See  Wilson  v.  California  Cent.  R.  Co.,  94  Cal. 
166;  Cavallaro  v.  Texas,  etc.,  R.  Co.  110  Cal. 
348.  See  also  Hirshfield  v.  Central  Pac.  R. 
Co.,  56  Cal.  484,  7  Am.  &  Eng.  R.  Cas.  398. 

Connecticut.  —  In  the  case  of  Graves  v.  Hart- 
ford, etc.,  Steamboat  Co.,  38  Conn.  143,  9  Am. 
Rep.  369,  it  was  held  that  the  carrier  is  not 
discharged  from  liability  as  a  carrier,  by  plac- 
ing the  goods  either  on  the  platform  or  in  the 
warehouse  for  delivery.  In  the  opinion  in  this 
case  the  court  expressly  disapproved  the  Mas- 
sachusetts doctrine,  and  speaking  by  Seymour, 
J.,  said:  "  Whatever  reasons  there  are  for  im- 
posing a  strict  rule  of  responsibility  during  the 
transit,  exist  and  continue  in  full  force  until  the 
consignee  has  had  a  reasonable  time  to  take 
the  goods  into  his  own  care  and  custody.  *  *  * 
In  making  delivery,  care  is  needed  to  avoid 
mistakes,  and  attention  required  to  see  if  the 
goods  are  uninjured.  During  the  whole  pro- 
cess of  delivery,  until  fully  completed,  the 
goods  should  remain  in  the  care  of  the  carrier 
upon  the  full  responsibility  pertaining  to  him 
as  such,  and  he  ought  not  to  be  allowed  to  lay 
aside  that  responsibility  until  the  owner  of  the 
goods  has  had  a  fair  and  reasonable  time  and 
opportunity  to  receive  them." 

Delaware.  —  See  McHenry  v.  Philadelphia, 
etc.,  R.  Co.,  4  Harr.  (Del.)  448,  which  seems 
to  lean  toward  the  rule  of  the  text  in  the  ab- 
sence of  special  notorious  usage. 

Kansas.  —  The  extraordinary  liability  of  a 
railroad  company  as  a  common  carrier  extends 
not  merely  to  the  termination  of  the  actual 
transit  of  the  goods  to  their  destination,  but 
also  until  the  consignee  has  had  a  reasonable 
time  thereafter  to  inspect  the  goods  and  to  re- 


move them  in  the  usual  hours  and  in  the 
ordinary  course  of  business.  Leavenworth, 
etc.,  R.  Co.  v.  Maris,  16  Kan.  333;  Missouri 
Pac.  R.  Co.  v.  Wichita  Wholesale  Grocery  Co., 
55  Kan.  525. 

Kentucky.  —  Jeffersonville  R.  Co.  v.  Cleve- 
land, 2  Bush  (Ky.)  473.  See  Wald  v.  Louis- 
ville, etc.,  R.  Co.,  92  Ky.  645. 

Louisiana.  —  Maignan  v.  New  Orleans,  etc., 
R.  Co.,  24  La.  Ann.  333. 

Maryland.  —  In  a  case  where  the  company  had 
charged,  besides  the  regular  freight  charges, 
a  compensation  for  streetage  to  the  plaintiff's 
place  of  business,  and  the  question  was  raised 
as  to  whether  there  had  been  a  delivery  when 
the  goods  were  not  brought  to  the  plaintiff's 
place  of  business,  it  was  held  that  the  court 
should  have  left  it  to  the  jury  to  find  whether 
the  course  of  dealing  between  the  railroad 
company  and  the  consignee  was  such  as  to 
make  it  unreasonable  to  expect  personal  notice 
of  the  arrival  of  the  cars;  and  if  such  course 
of  dealing  rendered  such  notice  unnecessary 
or  dispensed  with  jt,  then  the  company  was 
not  imperatively  required  to  give  such  notice 
to  constitute  delivery,  notwithstanding  the 
extra  charge  of  streetage.  Baltimore,  etc.,  R. 
Co.  v.  Green,  25  Md.  72. 

Michigan.  —  McMillen  v.  Michigan  Southern, 
etc.,  R.  Co.,  16  Mich.  79,  93  Am.  Dec.  208. 
In  this  case  the  court  was  equally  divided  as 
to  what  the  correct  doctrine  was,  but  Cooley, 
J.,  laid  down  the  New  Hampshire  rule  as  being 
the  true  one.  In  a  subsequent  case,  his  views 
were  approved  by  the  court,  Buckley  v.  Great 
Western  R.  Co.,  18  Mich.  121. 

In  the  absence  of  an  express  contract  or  one 
fairly  inferable  from  the  nature  of  the  busi- 
ness, the  known  necessities  under  which  it  is 
carried  on,  and  the  established  usage  between 
the  parties,  the  company  cannot  shift  its  re- 
sponsibility as  a  common  carrier  to  that  of  a 
mere  warehouseman  by  simply  depositing  the 
goods  in  the  warehouse  at  the  end  of  its  route. 
Feige  v.  Michigan  Cent.  R.  Co.,  62  Mich.  1; 
Black  v.  Ashley,  80  Mich.  90,  42  Am.  &  Eng. 
R.  Cas.  428.  But  it  is  liable  only  as  a  ware- 
houseman where  the  goods  are  retained  at  its 
office  at  the  request  of  the  consignees.  Hasse 
v.  American  Express  Co.,  94  Mich.  133,  34  Am. 
St.  Rep.  328,  55  Am.  &  Eng.  R.  Cas.  635,  note. 

Minnesota.  —  Pinney  v.  First  Div.  St.  Paul, 
etc.,  R.  Co.,  19  Minn.  251,  20  Am.  Ry.  Rep.  71; 
Derosia  v.  Winona,  etc.,  R.  Co.,  18  Minn.  133; 
Arthur  v.  St.  Paul,  etc.,  R.  Co.,  38  Minn.  95; 
Kirk  v.  Chicago,  etc.,  R.  Co.,  59  Minn.  161,  61 
Am.  &  Eng.  R.  Cas.  203  (carrier  held  liable  for 
goods  stolen  from  car  while  it  was  at  station). 
See  also  Armstrong  v.  Chicago,  etc.,  R.  Co. ,45 
Minn.  85,  45  Am.  &  Eng.  R.  Cas.  422,  note. 

Nebraska. —  Burlington,  etc.,  R.  Co.  v.  Arms, 
15  Neb.  69. 

New  York.  —  Mills  v.  Michigan  Cent.  R.  Co., 
45  N.  Y.  622,  6  Am.  Rep.  152;  Hedges  *. 
Hudson  River  R.  Co.,  49  N.  Y.  223;  Zinn  v. 
New  Jersey  Steamboat  Co.,  49  N.  Y.  442,  10 
Am.  Rep.  402;  McAndrew  v.  Whitlock,  52 
N.  Y.  40,  11  Am.  Rep.  657;  Rawson  v.  Hol- 
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destination,  within  which  to  take  them  away,  and  during  such  time  the  goods 
are  in  the  hands  of  the  railway  as  carrier  and  subject  it  to  all  the  liabilities 
which  attach  to  that  character.  But  when  such  reasonable  time  has  elapsed, 
the  company  becomes  liable  as  warehouseman  merely.1 


land,  5g  N.  Y.  6n,  17  Am.  Rep.  394;  McKin- 
ney  v.  Jewett,  90  N.  Y.  267,  9  Am.  &  Eng.  R. 
Cas.  209;  Faulkner  v.  Hart,  82  N.  Y.  413,  37 
Am.  Rep.  574,  reversing  44  N.  Y.  Super.  Ct. 
471;  Drapers.  Delaware,  etc.,  Canal  Co.,  118 
N.  Y.  118,  42  Am.  &  Eng.  R.  Cas.  410;  Solomon 
v.  Philadelphia,  etc.,  Express  Steamboat  Co., 
2  Daly  (N.  Y.)  104.  See  also  Pelton  v.  Rensse- 
laer, etc. ,  R.  Co.,  54  N.  Y.  214,  13  Am.  Rep.  568; 
Sprague  v.  New  York  Cent.  R.  Co.,  52  N. 
Y.  637;  Nicholas  v.  New  York  Cent.,  etc.,  R. 
Co.,  89  N.  Y.  370,  9  Am.  &  Eng.  R.  Cas.  103. 

In  Sherman  v.  Hudson  River  R.  Co.,  64  N.  Y. 
254,  it  was  said  that  a  carrier  has  not  per- 
formed his  duty  until  he  has  delivered  or 
offered  to  deliver  the  goods  to  the  consignee 
"  or  done  what  the  law  esteems  equivalent  to 
delivery.  When  the  consignee  is  unknown  to 
the  carrier,  a  due  effort  to  find  him  and  notify 
him  of  the  arrival  of  the  goods  is  a  condition 
precedent  to  the  right  to  warehouse  them." 

In  the  case  of  Faulkner  v.  Hart,  82  N.  Y. 
413,  37  Am.  Rep.  574,  reversing  44  N.  Y.  Super. 
Ct.  471,  it  appeared  that  the  plaintiffs  con- 
tracted with  the  N.  Co.  for  the  transportation 
•of  certain  goods  from  New  York  to  Boston 
and  their  delivery  to  the  plaintiffs,  who  were 
the  consignees.  The  goods  were  received  by 
the  defendants,  who  were  residents  of  Massa- 
chusetts and  connecting  carriers  over  the  latter 
part  of  the  route.  Upon  the  arrival  of  the 
goods  at  Boston,  they  were  called  for,  but  de- 
livery was  refused  until  the  next  day,  it  not 
being  convenient  at  that  time.  They  were  un- 
loaded the  same  afternoon  and  placed  in  the 
defendant's  warehouse,  but  too  late  for  de- 
livery. During  the  night,  the  warehouse,  with 
the  goods,  was  destroyed  by  fire.  In  an  action 
in  New  York,  to  recover  for  the  loss,  it  was  held 
that  the  defendants  were  liable  without  proof 
of  negligence  as  to  the  fire,  and  this  although 
under  the  decisions  of  the  Massachusetts 
courts,  a  railroad  company,  as  a  matter  of  law, 
ceases  to  be  a  common  carrier  and  becomes  a 
warehouseman  when  the  transportation  is  com- 
pleted and  the  goods  are  deposited  in  a  ware- 
house to  await  the  orders  of  the  owner  or  con- 
signee. The  court  in  this  case  stated  the  law 
as  follows:  "  It  is  his  [the  carrier's]  duty  not 
only  to  transport  the  goods,  but  he  has  not  per- 
formed his  entire  contract  as  a  common  carrier 
until  he  has  delivered  the  goods,  or  offered  to 
deliver  them,  to  the  consignee,  or  has  done 
what  is  equivalent,  by  giving  to  the  consignee, 
if  he  can  be  found,  d  ue  notice  after  their  arrival, 
and  by  furnishing  him  a  reasonable  time  there- 
after to  take  charge  of  or  to  remove  the  same." 

If  the  consignee  does  not  then  call  for  the 
goods,  liability  as  a  common  carrier  ceases. 
Fenner  v.  Buffalo,  etc.,  R.  Co.,  44  N.  Y.  505, 
4  Am.  Rep.  709. 

If  the  loss  or  injury  results  from  a  want  of 
ordinary  care  on  the  part  of  the  carrier,  the 
question  of  reasonable  time  becomes  imma- 
terial. Lamb  v.  Camden,  etc.,  R.,  etc.,  Co..  2 
Daly  (N.  Y.)  454. 

Ohio.  —  The  carrier's  liability  as  insurer  con- 


tinues until  after  the  consignee  has  been  noti- 
fied of  the  arrival  of  his  goods  and  has  had 
a  reasonable  time  in  which  to  inspect  and  re- 
move them.  Lake  Erie,  etc.,  R.  Co.  v.  Hatch, 
6  Ohio  Cir.  Ct.  Rep.  230,  affirmed  52  Ohio  St. 
408,  61  Am.  &  Eng.  R.  Cas.  293,  note;  Hirsch 
v.  Steamboat  Quaker  City,  2  Disney  (Ohio)  144. 
See  also  Tanner  v.  Oil  Creek  R.  Co.,  53  Pa.  St. 
411 ;  Chicago,  etc.,  R.  Co.  v.  Scott,  42  111.  133. 

South  Carolina.  —  The  doctrine  in  South 
Carolina  is  not  definitely  determined.  See 
Spears  v.  Spartanburg,  etc.,  R.  Co.,  11  S.  Car. 
158,  where  it  is  said  that  the  carrier's  liability 
as  insurer  does  not  extend  over  the  whole  time 
of  the  existence  of  its  lien  for  freight  charges. 

Texas.  —  In  this  state,  the  rule  is  declared 
by  statute  to  be  that  the  carrier's  liability  as 
such  continues  until  actual  delivery  to  the 
consignee  or  his  agent,  but  that  "  if  the  carrier 
at  the  point  of  destination  shall  use  due  dili- 
gence to  notify  the  consignee,  and  the  goods 
are  not  taken  by  the  consignee,  and  have  in 
consequence  to  be  stored  in  the  depots  or  ware- 
houses of  the  'common  carriers,  they  shall 
thereafter  only  be  liable  as  warehousemen." 
Rev.  Stat.  Texas,  art.  282.  See  the  statute  ap- 
plied in  Missouri  Pac.  R.  Co.  v.  Haynes,  72 
Tex.  175.  See  also  Houston,  etc.,  R.  Co.  v. 
Adams,  49  Tex.  748,  30  Am.  Rep.  116. 

Vermont.  —  Ouimit  v.  Henshaw,  35  Vt.  605, 
84  Am.  Dec.  646;  Blumenthal  v.  Brainerd,  38 
Vt.  402,  91  Am.  Dec.  350;  Winslow  v.  Vermont, 
etc.,  R.  Co.,  42  Vt.  700,  1  Am.  Rep.  365. 

Wisconsin.  —  Wood  v.  Crocker,  18  Wis.  345, 
86  Am.  Dec.  773;  Wood  v.  Milwaukee,  etc.,  R. 
Co.,  27  Wis.  541,  9  Am.  Rep.  465;  Parker  v. 
Milwaukee,  etc.,  R.  Co.,  30  Wis.  689,  7  Am. 
Ry.  Rep.  255;  Lemke  v.  Chicago,  etc.,  R. 
Co.,  39  Wis.  449,  13  Am.  Ry.  Rep.  406;  Back- 
haus  v.  Chicago,  etc.,  R.  Co.,  92  Wis.  393.  See 
also  Milwaukee,  etc.,  R.  Co.  v.  Fairchild,  6 
Wis.  403. 

1.  English  Doctrine.  —  Chapman  v.  Great 
Western  R.  Co.,  5  Q.  B.  Div.  278,  49  L.  J.  Q. 
B.  420,  42  L.  T.  N.  S.  252.  In  this  case, 
Cockburn,  C.  J.,  said:  "The  contract  of 
the  carrier  being  not  only  to  carry,  but 
also  to  deliver,  it  follows  that,  to  a  certain 
extent,  the  custody  of  the  goods  as  carrier 
must  extend  beyond  as  well  as  precede  the 
period  of  their  transit  from  the  place  of  consign- 
ment to  that  of  destination.  First,  there  is  in 
most  instances  an  interval  between  the  receipt 
of  the  goods  and  their  departure  —  sometimes 
one  of  considerable  duration.  Next,  there  is 
the  time  which,  in  most  instances,  must  ne- 
cessarily intervene  between  their  arrival  at  the 
place  of  destination  and  the  delivery  to  the 
consignee,  unless  the  latter —  which,  however, 
is  seldom  the  case  —  is  on  the  spot  to  receive 
them  on  their  arrival.  Where  this  is  not  the 
case,  some  delay,  often  a  delay  of  some  hours  — 
as,  for  instance,  when  goods  arrive  at  night,  or 
late  on  a  Saturday,  or  where  the  train  consists 
of  a  number  of  trucks  which  take  some  time 
to  unload  —  unavoidably  occurs.  In  these 
cases,  while,  on  the  one  hand,  the  delay,  being 
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(4)  Origin  of  Differences. — These  differences  of  opinion  had  their  origin 
in  the  rule  of  the  common  law  requiring  actual  delivery  to  the  consignee  by 
the  carrier.    A  modification  of  the  rule  was  made  necessary  on  account  of  the 


unavoidable,  cannot  be  imputed  to  the  carrier 
as  unreasonable,  or  give  a  cause  of  action  to 
the  consignor  or  consignee,  on  the  other  hand, 
the  obligation  of  the  carrier  not  having  been 
fulfilled  by  the  delivery  of  the  goods,  the  goods 
remain  in  his  hands  as  carrier,  and  subject 
him  to  all  the  liabilities  which  attach  to  the 
contract  of  carrier.  A  fortiori  will  this 
be  the  case  where  there  is  unreasonable  de- 
lay on  the  part  of  the  carrier,  if  the  consignee 
is  ready  to  receive.  The  case,  however,  be- 
comes altogether  changed  when  the  carrier  is 
ready  to  deliver,  and  the  delay  in  the  delivery 
is  attributable,  not  to  the  carrier,  but  to  the 
consignee  of  the  goods.  Here  again,  just  as 
the  carrier  is  entitled  to  a  reasonable  time 
within  which  to  deliver,  so  the  recipient  of  the 
goods  is  entitled  to  a  reasonable  time  to  demand 
and  receive  delivery.  *  *  *  When  once  the 
consignee  is  in  mora  by  delaying  to  take  away 
the  goods  beyond  a  reasonable  time,  the  obli- 
gation of  the  carrier  becomes  that  of  an  ordi- 
nary bailee,  being  confined  to  taking  proper 
care  of  the  goods  as  a  warehouseman.  He 
ceases  to  be  liable  in  case  of  accident."  See 
also  Bradshaw  v.  Irish,  North-Western  R.  Co., 
7  Ir.  R.  C.  L.  252,  21  W.  R.  581. 

The  case  of  Shepherd  v.  Bristol,  etc.,  R.  Co., 
L.  R.  3  Exch.  189,  37  L.  J.  Exch.  113,  turned 
upon  peculiar  circumstances.  In  that  case, 
the  plaintiff  delivered  to  the  defendants  as 
common  carriers  some  cattle  to  be  carried  by 
them  to  their  London  station.  The  cattle  ar- 
rived on  a  Sunday  morning  between  eleven  and 
twelve  o'clock,  but,  owing  to  certain  police  reg- 
ulations, the  plaintiff  was  unable  to  take  them 
away  before  twelve  o'clock  at  night.  Mean- 
while they  were  placed  by  the  defendant's  serv- 
ants,with  the  sanction  and  assistance  of  a  man 
employed  by  the  plaintiff  to  receive  them,  in 
pens  at  the  station.  Early  on  the  Monday 
morning,  when  the  plaintiff's  servant  went  to 
take  them  away,  he  found  that  two  steers  had 
been  killed.  It  was  held  that  the  defendant's 
liability  as  carrier  had  ceased  when  the  loss 
occurred.  The  court,  by  Bramwell,  B.,  said: 
"  The  cattle  arrived,  and  were  taken  out  of  the 
trucks  safely.  The  plaintiff's  servant  was  there, 
and  had  it  not  been  Sunday,  would  at  once 
have  driven  them  away;  but,  being  Sunday, 
and  being  liable  to  a  fine  if  he  drove  them  on 
that  day  through  the  streets,  he  was  permitted 
to  put  them  into  a  pen,  where  he  fed  them  and 
shut  them  up.  He  was  helped  by,  or  helped, 
the  servants  of  the  Great  Western  Railway  to 
put  them  in  the  pens.  They  might  have  re- 
fused him  permission  to  do  so.  Had  he  chosen 
to  risk  the  fine,  he  would  not  have  left  them. 
*  *  *  If  there  is  any  evidence  of  a  refusal  to 
deliver  on  the  Sunday,  which  I  doubt,  neverthe- 
less, I,  as  juryman,  cannot  find  such  refusal." 

Mitchell  v.  Lancashire,  etc.,  R.  Co.,  L.  R.  10 
Q.  B.  256,  did  not  involve  the  question  under 
discussion.  In  that  case  the  defendant  was  held 
liable  for  loss  of  certain  goods  which,  after  be- 
ing received  at  the  consignee's  address,  were 
left  in  the  station-yard  for  a  considerable 
period;  but  it  appeared  that  the  loss  occurred 


through  the  negligence  of  the  defendants,  and 
therefore  the  question  whether  they  were 
liable  as  carriers  or  warehousemen  was  im- 
material. 

Notice  to  Consignee.  —  Advising  a  consignee 
of  the  arrival  of  freight,  obtaining  his  signa- 
ture acknowledging  the  receipt  of  same,  and 
clerkage,  are  services  incidental  to  conveyance 
and  not  extraordinary  ones,  it  being  ordinarily 
the  duty  of  a  carrier  to  give  notice  to  persons 
to  whom  goods  are  directed  of  the  arrival  of 
the  goods,  at  all  events  when  delivery  is  to  be 
taken  at  the  office  of  the  carrier;  for  the  time 
when  they  ought  to  call  for  the  goods  is  when 
the  carrier  is  ready  to  deliver,  and  he  alone  is 
in  a  position  to  notify  when  that  is.  Neston 
Colliery  Co.  v.  London,  etc.,  R.  Co.,  4  Ry.  &. 
C.  T.  Cas.  257. 

In  Rowe  v.  Pickford,  8  Taunt.  83,  4  E.  C.  L. 
27,  a  consignee  of  goods  sent  by  a  common 
carrier  to  London  had  no  warehouse  of  his 
own,  but  was  accustomed  to  have  the  goods 
in  his  wagon  office  or  warehouse  of  the  carrier. 
It  was  held  that  the  transit  was  at  an  end  when 
the  goods  were  received  and  placed  in  such 
warehouse.  The  case  was  one  of  stoppage  in 
transitu,  but  it  decides  the  principle. 

In  Matter  of  Webb,  8  Taunt.  443,  4  E.  C.  L. 
159,  certain  common  carriers  agreed  to  carry 
wool  from  London  to  Frome,  under  a  stipula- 
tion that  when  the  consignees  had  not  room  in 
their  own  store  to  receive  it,  the  carriers  would 
retain  it  in  their  own  warehouse,  without  ad- 
ditional charge,  until  the  consignees  were  ready 
to  receive  it.  The  wool  was  thus  carried  and 
placed  in  the  carrier 's  warehouse,  but  was 
there  destroyed  by  an  accidental  fire.  It  was 
held  that  the  carriers  were  not  liable,  the  court 
saying  that  they  were  acting  as  warehouse- 
men at  the  time. 

In  Garside  v.  Trent,  etc.,  Nav.,  4  T.  R.  581, 
the  defendants  were  common  carriers  between 
S.  and  M.;  the  plaintiff's  goods  were  taken  at 
S.  to  be  carried  to  M.,  and  from  M.  to  their  des- 
tination by  another  carrier.  By  special  agree- 
ment, they  were  to  be  kept  in  the  defendant's 
warehouse,  without  charge,  until  called  for  at 
M.  by  the  second  carrier.  A  parcel  of  the  plain- 
tiff's goods,  while  thus  stored  at  M.,  was  lost  by 
an  accidental  fire  which  consumed  the  ware- 
house. In  an  action  against  the  defendants, 
to  recover  for  the  loss,  seeking  to  hold  them 
liable  as  common  carriers,  the  court  held  that 
they  were  acting  as  warehousemen  only;  that 
their  duties  and  responsibilities  as  common  car- 
riers ended  with  the  storing  of  the  goods.  See 
also  Thomas  v.  Boston,  etc.,  R.  Corp.,  10  Met. 
(Mass.)  478,  43  Am.  Dec.  44. 

Canada.  —  In  Richardson  v.  Canadian  Pac. 
R.  Co.,  19  Ont.  Rep.  369,  45  Am.  &  Eng.  R. 
Cas.  413,  the  authority  of  Chapman  v.  Great 
Western  R.  Co.,  5  Q.  B.  Div.  278,  was  recog- 
nized and  followed,  the  court,  by  Rose,  J.,  say- 
ing: "  Having  regard  to  the  various  cases, 
and  after  carefully  analyzing  the  different  au- 
thorities cited  and  referring  more  particularly 
to  the  case  of  Chapman  v.  Great  Western  R. 
Co.,  5  Q.  B.  Div.  278,  I  have  come  to  the  conclu- 
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impracticability  of  actual  delivery  by  railroad  companies  or  carriers  by  water, 
and  notice  to  the  consignee  and  a  deposit  of  the  goods  in  the  carrier's  ware- 
house were  made  a  substitute  for  actual  delivery.1  The  cases  adopting  the 
Massachusetts  doctrine  proceed  on  the  theory  that  a  deposit  of  the  goods  in 
the  carrier's  warehouse  is  a  quasi  delivery  to  the  consignee's  agent,  and 
absolves  the  carrier  from  all  further  liability  as  to  the  goods  except  such  as  is 
assumed  by  its  new  relation;  such  a  delivery  to  itself  as  the  consignee's  ware- 
houseman being  in  lieu  of  the  actual  delivery  required  by  the  common  law.2 
The  opposing  authorities  consider  that  the  changed  character  of  the  carrier 
which  renders  actual  delivery  impracticable,  merely  relieves  it  from  such 
delivery  ;  that  it  still  remains  liable  until  the  consignee  receives  his  goods, 
unless  he  fails  to  call  for  them  within  a  reasonable  time.3 

Proper  Criterion.  —  The  criterion  by  which  it  is  to  be  determined  whether  the 
carrier's  liability  as  such  has  terminated,  and  the  liability  of  a  warehouseman 
attached,  has  been  said  to  be  whether  anything  remains  to  be  done  by  the 
carrier ;  so  long  as  something  remains  to  be  done  by  it  to  complete  the  con- 
tract of  transportation,  its  liability  as  carrier  continues.4 


sion  that  the  principle  of  law  which  must  gov- 
ern is  this  —  that  the  consignee  must  have  a 
reasonable  time  within  which  to  take  away  the 
goods,  and  that  reasonable  time  begins  from 
notice  or  knowledge.  What  is  notice  or  knowl- 
edge turns  on  the  facts  in  each  case,  the  cus- 
tom of  the  carrier,  and  the  practice  of  the  party 
or  consignee.  It  is  laid  down  in  [that  case], 
the  principles  of  which  govern  this  case,  that 
if  notice  by  the  carrier  to  the  consignee  is  not 
absolutely  necessary,  there  must  be  knowl- 
edge by  the  consignee  of  the  date  of  the  arrival 
of  the  goods,  or  such  facts  must  exist  as  would 
charge  him  with  neglect  if  he  had  not  knowl- 
edge, and  that  time  begins  from  knowledge 
either  actual  or  imputed."  The  learned 
judge  distinguished  the  case  of  carriers 
by  water,  saying:  "Bourne  v.  Gatliff,  II 
CI.  &  F.  45,  cited  in  Mitchell  v.  Lancashire, 
etc.,  R.  Co.,  L.  R.  ro  Q.  B.  256,  is  the  case 
which  has  been  relied  upon  chiefly  for  that 
doctrine  [that  the  railway  company  must  give 
notice  to  free  itself  from  liability.]  That  was 
the  case  of  a  ship.  It  is  clear  that  in  the  case 
of  a  ship,  where  the  time  of  arrival  is  uncer- 
tain, and  where  the  consignee  may  not  know 
with  any  degree  of  certainty  when  the  vessel 
may  arrive,  the  duty  of  the  carrier  is  to  give 
notice." 

In  earlier  cases,  the  Massachusetts  doctrine 
seemed  to  be  announced,  and  it  was  declared 
that  liability  as  a  common  carrier  ceased  as 
soon  as  the  goods  were  received  at  their  desti- 
nation, and  lodged  in  a  place  of  safety.  Hall 
v.  Grand  Trunk  R.  Co.,  34  U.  C.  Q.  B.  517; 
Bowie  v.  Buffalo,  etc.,  R.  Co.,  7  U.  C.  C.  P. 
191;  O'Neill  v.  Great  Western  R.  Co.,  7  U.  C. 
C.  P.  203;  Inman  v.  Buffalo,  etc.,  R.  Co.,  7  U. 
C.  C.  P.  325. 

1.  Origin  of  Different  Rules  —  Difficulties  of  Ap- 
plying Common-law  Doctrines.  —  See  Norway 
Plains  Co.  v.  Boston,  etc.,  R.  Co.,  1  Gray  (Mass.) 
271,  6r  Am.  Dec.  423  (opinion  of  Shaw,  C.  J.) 

Carriers  by  Railroad  Analogous  to  Carriers  by 
Water.  —  In  McMillan  v.  Michigan  South- 
ern, etc.,  R.  Co.,  16  Mich.  79,  93  Am.  Dec. 
208,  in  which  the  court  was  evenly  divided, 
Cooley,  J.,  delivering  an  opinion  which  was 
subsequently  taken  as  the  doctrine  of  the  court, 
said:    "  The  rule  that  the  liability  of  the  car- 


rier shall  continue  until  the  consignee  has 
had  reasonable  time  after  notification  to  take 
away  his  goods,  is  traceable  to  certain  English 
decisions  having  reference  to  carriers  by  water 
whose  mode  of  doing  business  resembles  that 
of  railroad  companies  in  the  inability  to  pro- 
ceed with  their  vehicles  to  every  man's  door 
and  there  deliver  his  goods.  It  is  a  modifica- 
tion, in  favor  of  the  carrier  by  land,  of  the  ob- 
ligation formerly  resting  upon  him,  and  which 
required,  in  the  absence  of  special  contract, 
an  actual  delivery  to  the  consignee  of  the 
goods  carried.  The  modern  modes  of  trans- 
portation render  this  impracticable  unless  the 
carrier  shall  add  to  his  business  that  of  dray- 
man also,  which  is  generally  a  distinct  employ- 
ment. In  lieu  of  delivery,  therefore,  the  carrier 
is  allowed  to  discharge  himself  of  his  extraor- 
dinary liability  by  notifying  the  consignee 
of  the  receipt  of  the  goods,  who  is  then  ex- 
pected, in  accordance  with  what  is  an  almost 
universal  custom,  to  remove  them  himself." 

2.  See  language  of  Shaw,  C.  J.,  in  Norway 
Plains  Co.  v.  Boston,  etc.,  R.  Co.,  1  Gray 
(Mass.)  269,  61  Am.  Dec.  423. 

3.  See  infra,  this  section,  where  the  two 
doctrines  are  reviewed. 

In  McMillan  v.  Michigan  Southern,  etc.,  R. 
Co.,  16  Mich.  79,  93  Am.  Dec.  208,  the  reason 
for  the  Michigan  rule  is  stated  cleariy  by 
Judge  Cooley,  and  the  authorities  reviewed. 

Estoppel.  —  Where  a  plaintiff  institutes  an 
action  against  defendants  as  carriers  to  recover 
for  the  loss  of  goods,  it  will  be  presumed,  after 
verdict,  that  his  contention  of  their  character 
as  carriers  was  sustained,  and  in  a  subsequent 
action  by  the  same  plaintiff  against  defendants 
as  warehousemen,  he  will  be  estopped  by  his 
prior  declaration  to  allege  a  new  liability. 
Aronson  v.  Cleveland,  etc.,  R.  Co.,  70  Pa.  St.  68. 

4.  In  Gregg  v.  Illinois  Cent.  R.  Co.,  147  111. 
550,  37  Am.  St.  Rep.  238,  61  Am.  &  Eng.  R. 
Cas.  212,  the  court,  by  Shope,  J.,  stated  the 
criterion  thus:  "  In  all  such  cases,  the  ques- 
tion to  be  determined  is  whether  anything  re- 
mains to  be  done  by  the  carrier  in  completion 
of  its  contract  to  safely  carry  and  deliver  the 
goods  at  the  place  of  destination.  If  there  is, 
its  liability  as  carrier  continues.  If  there  is 
not,  and  the  goods  remain  in  the  possession 
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(5)  Conflict  of  Laws,  —  Where  goods  are  shipped  from  a  place  in  one  state 
to  a  place  in  another,  and  are  lost  or  injured  after  reaching  their  destination,  in 
an  action  brought  in  the  state  of  the  place  of  shipment,  for  their  loss  or  destruc- 
tion, the  carrier's  liability  is  to  be  determined  by  the  law  of  the  place  of  des- 
tination, where  that  law  depends  upon  statute.1  But  the  court  will  not  be 
bound  by  the  interpretation  in  the  latter  state  of  the  general  principles  of 
commercial  law.2 

(6)  What  Is  a  Reasonable  Time —  (a)  Generally.  —  In  a  number  of  the  states, 
as  has  been  seen,  the  rule  is  that  the  carrier's  responsibility  as  a  common 
carrier  continues  until  the  goods  have  reached  their  destination  and  a  reason- 
able time  and  opportunity  have  been  afforded  to  the  consignee  or  owner  for 
removing  them  ;  after  the  lapse  of  such  reasonable  time,  the  responsibility  of 
the  carrier  is  that  of  a  warehouseman  only.  The  difficult  question  in  this 
connection  lies  in  determining  what  is  a  reasonable  time  in  which  the  con- 
signee must  call  for  and  remove  his  goods. 

Reasonable  Time  Defined. —  It  has  been  defined  as  being  such  time  as  would 
enable  one  who  resided  in  the  vicinity  of  the  place  of  delivery  and  was 
informed  of  the  probable  time  of  the  arrival  of  the  goods  and  of  the  course  of 
the  carrier's  business,  to  inspect  and  remove  the  goods  during  business  hours.* 

Question  for  Jury.  —  The  question,  being  largely  one  of  fact,  is  to  be  submitted 
to  the  jury  in  all  cases  where  there  is  room  for  doubt  in  reasonable  minds  as 
to  whether  any  specific  period  was  a  reasonable  time  under  the  circumstances 
of  the  particular  case.4 


of  the  carrier,  its  liability  in  respect  thereof, 
when  not  varied  by  contract  or  usage,  is  as 
warehouseman  only."  siting  Chicago,  etc., 
R.  Co.  v.  Warren,  16  111.  502,  63  Am.  Dec.  317; 
East  St.  Louis  Connecting  R.  Co.  v.  Wabash, 
etc.,  R.  Co.,  123  111.  594;  Missouri  Pac.  R.  Co. 
v.  Chicago,  etc.,  R.  Co.,  25  Fed.  Rep.  317. 

Storage  Must  have  been  in  Proper  Place.  — 
Where  a  railroad  company  has  knowingly  re- 
ceived and  transported  goods  which  could 
legally  be  deposited  only  in  a  bonded  ware- 
house, and,  upon  their  arrival  at  the  point  of 
destination,  stores  the  same,  neglecting  to 
notify  either  the  revenue  officers  or  the  con- 
signee, the  duty  of  the  company  as  a  common 
carrier  will  be  held  to  continue.  Chicago,  etc., 
R.  Co.  v.  Sawyer,  69  111.  285,  18  Am.  Rep.  613. 

1.  Heath  v.  South  Bound  R.  Co.,  (S.  Car. 
1896)  24  S.  E.  Rep.  166. 

2.  Thus,  in  a  case  in  New  York  involving 
the  liability  of  the  carrier  for  goods  shipped 
from  a  point  in  New  York,  and  lost  after 
reaching  their  destination  in  Massachusetts, 
the  court  refused  to  apply  the  Massachusetts 
doctrine,  saying:  "  In  reference  to  a  law,  not 
of  a  single  state,  but  affecting  the  commerce 
of  the  world,  the  decisions  of  the  courts  of 
such  state  are  not  obligatory  upon  the  courts 
of  other  states  or  countries.  *  *  *  If  there 
had  been  a  positive  statute  of  the  state  of 
Massachusetts,  providing  that  the  carrier's  lia- 
bility should  cease  when  the  goods  had  been 
deposited  at  the  end  of  the  route,  in  a  suitable 
warehouse,  a  different  question  would  arise, 
and  it  might  well  be  contended  that,  as  the 
question  arose  under  the  statute  of  that  state, 
the  question  of  liability  would  depend  upon  the 
construction  placed  upon  such  statute  by  the 
court  in  Massachusetts,  in  accordance  with 
the  decisions  of  the  courts  of  this  state  and 
the  Supreme  Court  of  the  United  States." 
Faulkner  v.  Hart,  82  N.  Y.  413,  37  Am.  Rep.  574. 


3.  What  Is  Seasonable  Time.  —  Bell  v.  St. 
Louis,  etc.,  R.  Co.,  6  Mo.  App.  363;  Broadwell 
v.  Butler,  6  McLean  (U.  S.)  296.  See  also 
Jeffersonville  R.  Co.  v.  Cleveland,  2  Bush 
(Ky.)473- 

It  is  not  a  time  varying  with  the  distance, 
convenience,  or  necessities  of  the  consignee, 
but  is  such  a  time  as  will  enable  one  living  in 
the  vicinity  of  the  place  of  delivery,  in  the 
ordinary  course  and  during  the  usual  hours  of 
business,  to  inspect  and  remove  the  goods. 
Leavenworth,  etc.,  R.  Co.  v.  Maris,  16  Kan. 
333;  Derosia  v.  Winona,  etc.,  R.  Co.,  18  Minn. 
133;  Wood  v.  Crocker,  18  Wis.  345,  86  Am. 
Dec.  773. 

4.  Question  for  the  Jury. — Coxon  v.  North  East- 
ern R.  Co.,  4  Ry.  &  C.  T.  Cas.  284;  Broadwell 
v.  Butler,  6  McLean  (U.  S.)  296;  Derosia  v. 
Winona,  etc.,  R.  Co.,  18  Minn.  133,  8  Am.  Ry. 
Rep.  363;  Roth  v.  Buffalo,  etc.,  R.  Co.,  34  N. 
Y.  548,  90  Am.  Dec.  736;  Hedges  v.  Hudson 
River  R.  Co.,  49  N.  Y.  223,  3  Am.  Ry.  Rep. 
346,  reversing  6  Robt.  (N.  Y.)  119;  Woods  v. 
Milwaukee,  "etc.,  R.  Co.,  27  Wis.  541,  9  Am. 
Rep.  465,  2  Am.  Ry.  Rep.  342. 

Where  a  company  is  sued  for  the  loss  of 
goods,  if  there  is  any  doubt  or  question  made 
as  to  whether  they  were  lost  while  the  com- 
pany was  liable  as  common  carriers  or  as 
warehousemen,  the  question  should  be  sub- 
mitted to  the  jury;  and  if  the  jury  fail  to 
consider  the  question,  upon  being  especially 
instructed  to  do  so,  it  is  ground  for  reversal. 
Sessions  v.  Western  R.  Corp.,  16  Gray  (Mass.) 
132.  See  also  Columbus,  etc.,  R.  Co.  v.  Lud- 
den,  89  Ala.  612,  42  Am.  &  Eng.  R.  Cas.  404; 
Lamb  v.  Camden,  etc.,  R.,  etc.,  Co.,  2  Daly 
(N.  Y.)  454. 

The  question  whether  a  consignee  has  had 
a  reasonable  time  in  which  to  remove  goods 
after  their  arrival  at  the  place  of  destination 
is  a  question  for  the  jury,  if  there  be  a  conflict 
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instances  of  what  the  courts  have  held  to  be  a  reasonable  time  might  be 
multiplied  ;  some  of  them  are  presented  in  the  notes.1 


of  evidence  as  to  the  material  facts,  or  when 
the  facts  are  doubtful;  but  if  the  evidence  is 
undisputed,  or  the  facts  few  and  simple,  the 
question  what  is  a  reasonable  time  may  be 
decided  by  the  court.  Lemke  v.  Chicago,  etc., 
R.  Co.,  39  Wis.  449,  13  Am.  Ry.  Rep.  406; 
Frank  v.  Grand  Tower,  etc.,  R.  Co.,  57  Mo. 
App.  181. 

1.  Instances  of  Reasonable  Time.  —  Six  days  is 
a  reasonable  time  in  which  the  consignee 
should  take  away  his  goods  nothing  being 
shown  as  a  reason  why  a  longer  time  should 
be  granted.  Derosia  v.  Winona,  etc.,  R.  Co., 
18  Minn.  133,  8  Am.  Ry.  Rep.  363;  Anniston, 
etc.,  R.  Co.  v.  Ledbetter,  92  Ala.  326. 

In  Columbus,  etc.,  R.  Co.  v.  Ludden,  89  Ala. 
612,  42  Am.  &  Eng.  R.  Cas.  404,  it  was  held 
that  three  days  was  a  reasonable  time  for  a 
party  to  call  for  a  piano  consigned  to  him  at  G. , 
it  appearing  that  he  lived  within  twenty-eight 
miles  of  the  station. 

In  the  case  of  Arthur  v.  St.  Paul,  etc.,  R. 
Co.,  38  Minn.  95,  32  Am.  &  Eng.  R.  Cas.  449, 
grain  which  had  arrived  over  the  defendant's 
line,  consigned  to  the  plaintiffs  at  Duluth,  was 
inspected  on  the  25th  and  26th,  weighed  by 
the  state  weigh-master,  and  stored  by  the 
defendant  on  the  26th  in  a  public  warehouse, 
for  the  plaintiffs,  subject  to  a  general  instruc- 
tion given  by  the  railway  companies  to  the 
elevator  companies  not  to  issue  any  warehouse 
receipts  until  the  paid  freight  bills  were  pre- 
sented. On  the  afternoon  of  the  27th  (Satur- 
day), between  four  and  five  o'clock,  the  elevator 
company  gave  the  plaintiffs  written  notice  that 
the  grain  had  been  placed  to  their  credit,  ac- 
companied by  a  report  of  the  weight  and  grade. 
The  defendant  did  not  present  its  freight  bill 
to  plaintiffs  until  the  29th  (Monday).  The 
grain  was  accidentally  destroyed  by  fire  in 
the  elevator  on  the  night  of  the  27th,  without 
any  fault  of  either  party.  It  was  held  that  the 
defendant's  liability  as  carrier  had  terminated 
before  the  destruction  of  the  property;  also, 
that  the  instruction  not  to  issue  warehouse  re- 
ceipts to  consignees  until  the  paid  freight  bills 
were  presented  imposed  no  condition  or  re- 
striction upon  their  issue  not  imposed  by  the 
public  warehouse  act.  (Gen.  Laws  1885,  c. 
144.  §  6.) 

Wlien  the  consignee  was  notified  after  ten 
o'clock  Saturday  morning  of  the  arrival  of  his 
goods,  and  the  day  was  a  very  stormy  one,  it 
was  held  that  a  finding  that  the  following 
Monday  morning  was  a  reasonable  time  for 
removal  would  not  be  disturbed  on  appeal. 
Solomon  v.  Philadelphia,  etc.,  Express  Steam- 
boat Co.,  2  Daly  (N.  Y.)  104. 

Eight  days  is  an  abundantly  reasonable  time, 
no  special  circumstances  appearing.  Leaven- 
worth, etc.,  R.  Co.  v.  Maris,  16  Kan.  333. 
Three  days  is  enough.  Backhaus  v.  Chicago, 
etc.,  R.  Co.,  92  Wis.  393. 

Where  the  consignee  is  notified  of  the  arri- 
val of  his  goods  on  Saturday  afternoon,  and 
neglects  to  call  for  them  until  the  following 
Wednesday,  when  they  are  destroyed  by  fire,  he- 
has  had  more  than  a  reasonable  time  and  can 
hold  the  carrier  liable  as  a  warehouseman  only. 


Wynantskill  Knitting  Co.  v.  Murrav,  90  Hun 
(N.  Y.)  554- 

In  Chalk  v.  Charlotte,  etc.,  R.  Co.,  85  N.  Car. 
423,  9  Am.  &  Eng.  R.  Cas.  106,  it  appeared 
that  after  the  arrival  of  the  goods,  they  were 
placed  on  the  platform  at  the  depot  for  the  con- 
venience of  the  consignees,  and  remained  there 
for  nearly  two  days;  notice  of  their  arrival  was 
given  to  the  plaintiffs,  the  consignees,  who 
paid  the  freight  charges  with  full  knowledge  of 
the  place  of  deposit,  but  failed  to  remove  them 
on  account  of  being  unable  to  secure  the  ser- 
vices of  a  drayman  for  that  purpose.  On  the 
afternoon  of  the  second  day,  the  goods,  together 
with  much  of  the  defendant  company's  prop- 
erty, were  destroyed  by  a  fire  not  caused  by 
the  defendant's  negligence.  It  was  held  that 
the  plaintiffs  had  had  abundant  time  in  which 
to  remove  their  goods,  and  could  not,  therefore, 
hold  the  defendant  company  liable  for  their 
loss,  in  the  absence  of  proof  of  negligence. 
See  also  Tarbell  v.  Royal  Exch.  Shipping  Co., 
no  N.  Y.  170,  6  Am.  St.  Rep.  350. 

In  the  case  of  Lemke  v.  Chicago,  etc.,  R. 
Co.,  39  Wis.  449,  13  Am.  Ry.  Rep.  406,  the 
goods  arrived  at  their  place  of  destination  on 
Saturday  evening,  and  were  destroyed  by  an 
accidental  fire  on  the  Tuesday  following,  at 
about  noon.  The  court  held  that  the  owner 
had  had  a  reasonable  time  in  which  to  remove 
them,  and  that  the  company's  liability  as  in- 
surer had  ceased.  The  fact  that  the  owner  had 
been  absent  from  town  attending  to  other  busi- 
ness, during  the  time  between  their  arrival  and 
their  destruction  by  the  fire,  would  not  extend 
the  time  in  which  he  was  required  to  call  for 
his  goods. 

In  Blumenthal  v.  Brainerd,  38  Vt.  402,  91  Am. 
Dec.  350,  according  to  the  plaintiff's  contention, 
he  called  at  the  defendant's  depot  for  a  box 
consigned  to  him,  and  found  it  ready  but 
he  left  it  there,  intending  to  call  for  it  the  next 
morning.  The  box  was  stolen  during  the 
night.  In  an  action  against  the  carrier,  it  was 
held  that  it  was  liable  only  as  a  warehouse- 
man, the  plaintiff  having  had  a  reasonable  time 
and  opportunity  for  taking  his  property  away. 

What  Is  Not  a  Reasonable  Time.  —  Where 
goods  arrived  during  the  day  and  were  de- 
stroyed by  fire  on  the  following  night,  it  was 
held  that  a  reasonable  time  had  not  been  al- 
lowed the  consignee.  Louisville,  etc.,  R.  Co. 
v.  McGuire,  79  Ala.  395;  Parker  v.  Milwaukee, 
etc.,  R.  Co.,  30  Wis.  689,  7  Am.  Ry.  Rep.  255. 
Where  cotton  reached  its  destination  on  Friday, 
but  the  consignee  was  told  on  Saturday  morn- 
ing that  it  had  not  arrived,  and  it  was  burned  on 
Sunday,  it  was  held  that  the  consignee  had  not 
had  a  reasonable  time  in  which  to  remove  it, 
and  the  company  was,  therefore,  liable  as  in- 
surer. Louisville,  etc.,  R.  Co.  v.  Odcn  80 
Ala.  38. 

In  another  case,  ten  bags  of  wool,  delivered 
to  the  defendant  company  to  be  carried 
to  Boston  and  there  delivered  to  a  con- 
signee, were  carried  over  the  defendants'  rail- 
road in  a  train  which  arrived  at  their  freight 
house  in  Boston  between  one  and  three  o'clock 
in  the  afternoon.  In  the  usual  course  of  busi- 
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Roasonablo  Time  Begins  Only  After  Notice  or  Knowledge.  —  The  reasonable  time  allowed 

to  the  consignee  in  which  to  remove  begins  only  after  notice  to  or  actual 
knowledge  by  him  of  the  arrival  of  the  goods,  according  to  the  weight  of 
authority,  although  in  a  number  of  the  states  it  seems  that  no  notice  is 
requisite  and  the  consignee  is  charged  with  knowledge  of  the  time  of  the 
arrival  of  his  goods.1 

Effect  of  Consignee's  Request  that  Goods  be  Stored  until  Called  For.  —  The  reasonable  time 
in  which  goods  must  be  removed  may  be  lengthened  or  shortened  by  the  acts 
of  the  parties,  as  where  the  consignee  requests  that  his  goods  be  stored,  to 
remain  at  the  depot  until  he  can  conveniently  call  for  them,  the  carrier's  lia- 
bility as  insurer  ceases  from  the  time  of  such  storage.58 


ness,  from  two  to  three  hours  were  required  to 
unload  the  freight  from  the  cars  into  the  ware- 
house, and  the  gates  were  closed  at  five  o'clock 
so  that  no  goods  could  be  removed  from  the 
warehouse  after  that  hour  until  the  next  morn- 
ing. During  the  night  the  warehouse  and 
most  of  its  contents,  including  the  wool,  were 
consumed  by  fire.  It  was  held  that  upon  these 
facts  the  jury  were  warranted  in  finding  that 
the  consignee  had  not  a  reasonable  opportunity 
to  take  the  wool  into  his  possession  before  the 
fire,  and  that  the  defendants  were  liable  as 
common  carriers  therefor,  notwithstanding  it 
might  be  proved  by  them  that  before  the  fire 
the  wool  had  been  placed  upon  the  platform  in 
the  warehouse,  from  which  such  goods  were 
usually  delivered,  separate  from  other  goods, 
and  ready  for  delivery.  Moses  v.  Boston,  etc., 
R.  Co.,  32  N.  H.  523,  64  Am.  Dec.  381. 

In  Lake  Erie,  etc.,  R.  Co.  v.  Hatch,  6  Ohio 
Cir.  Ct.  Rep.  230,  affirmed  52  Ohio  St.  408,  it 
appeared  that  the  plaintiff's  goods  arrived  at 
the  station  at  seven  o'clock  in  the  evening  and 
were  stored  in  the  depot  the  next  morning. 
That  morning  the  defendant  company's  agent 
sent  a  notice  to  the  plaintiff,  the  consignee,  but 
it  did  not  reach  him  until  six  o'clock  in  the 
evening.  The  time  was  early  in  February.  The 
goods  were  burned  during  the  night  follow- 
ing the  plaintiff's  receipt  of  the  notice.  It  was 
held  that  the  defendant  company  was  liable 
as  a  common  carrier,  the  plaintiff  not  having 
had  a  reasonable  time  for  removal. 

Where  the  consignee  begins  to  remove  his 
goods  as  soon  as  they  arrive,  but  before  he  can 
remove  them  all  a  part  remaining  in  the  car 
are  burned,  the  carrier  is  liable  as  an  insurer. 
The  consignee  is  entitled  to  more  than  time 
enough  to  remove  his  goods.  Dunham  v.  Bos- 
ton, etc.,  R.  Co.,  46  Hun  (N.  Y.)  245. 

In  McKinney  v.  Jewett,  go  N.  Y.  267,  g  Am. 
&  Eng.  R.  Cas.  2og,  affirming  24  Hun  (N.  Y.) 
ig,  the  plaintiffs  shipped  a  car  load  of  hams 
consigned  to  themselves,  the  bill  of  lading 
providing  that  the  carrier  should  not  be  liable 
while  the  goods  were  at  any  of  their  stations 
awaiting  delivery,  and  that  they  must  be  re- 
moved during  business  hours.  The  goods 
arrived  on  Thursday,  but  the  plaintiffs  were  in- 
formed, both  on  that  day  and  the  following 
day,  that  they  had  not  arrived.  On  Saturday 
evening,  too  late  for  removal,  they  were  noti- 
fied of  their  arrival,  but  before  they  could  be 
removed  on  Monday  morning  following  they 
were  injured  by  heating,  caused  by  the  delay. 
It  was  held  that  the  company  was  liable  as  a 
common  carrier;    that  the   goods   were  not 


"awaiting  delivery,"  within  the  meaning  of  the 
bill  of  lading,  until  the  plaintiffs  were  notified 
of  their  arrival  and  for  a  reasonable  time  there- 
after for  their  removal.  See  also  Woodward  v. 
Illinois  Cent.  R.  Co.,  33  111.  App.  433. 

Goods  for  the  plaintiff  reached  their  destina- 
tion near  sundown,  and  were  taken  from  the 
cars  and  placed  in  the  warehouse  of  the  com- 
pany about  dark  on  Saturday  evening,  and  a 
few  minutes  afterwards  the  warehouse  was 
closed  for  the  night.  The  warehouse  was  three- 
quarters  of  a  mile  from  the  plaintiff's  place  of 
business.  The  plaintiff's  cartman  called  for  the 
goods  on  Saturday  afternoon  about  three 
o'clock,  and  was  told  by  the  freight  agent  that 
he  need  not  come  again  that  day,  as  it  would 
be  late  before  the  freight  train  would  arrive. 
He  was,  however,  informed  about  dusk  that  the 
goods  had  come,  but  made  no  effort  to  get 
them,  as  it  was  nearly  time  for  the  warehouse 
to  close.  Before  Monday  morning  the  goods 
were  destroyed  by  fire,  without  fault  of  the 
defendant.  It  was  held  that  the  plaintiff  did  not 
have  a  reasonable  opportunity  to  remove  them, 
and  that  the  company  was  liable  as  a  common 
carrier.  Wood  v.  Crocker,  18  Wis.  345,  86 
Am.  Dec.  773. 

1.  When  Reasonable  Time  Begins.  —  See  infra, 
this  section.  Notice  to  Consignee.  See  also  Michi- 
gan Cent.  R.  Co.  v.  Hale,  6  Mich.  243;  Rich- 
ardson v.  Canadian  Pac.  R.  Co.,  ig  Ont.  Rep. 
36g,  45  Am.  &  Eng.  R.  Cas.  413. 

2.  Goods  Retained  in  Depot  at  Consignee's  Re- 
quest. —  Matter  of  Webb,  8  Taunt.  443,  4  E.  C. 
L.  I5g;  Rowe  v.  Pickford,  8  Taunt.  83,  4  E. 
C.  L.  27;  Garside  v.  Trent,  etc.,  Nav.,  4  T.  R. 
581;  New  Albany,  etc.,  R.  Co.  v.  Campbell,  12 
Ind.  55;  Hartmann  v.  Louisville,  etc.,  R.  Co., 
3g  Mo.  App.  88;  Oderkirk  v.  Fargo,  58  Hun 
(N.  Y.)  347- 

"  To  be  Left  until  Called  For."  —  Certain  goods 
were  consigned,  over  the  defendant's  line, 
to  the  plaintiff  at  W.,  marked  "  to  be  left  until 
called  for."  On  their  arrival  at  W.,  they  were 
placed  in  the  station  warehouse  to  await  their 
being  called  for.  Two  days  afterward,  the 
warehouse  was  burned,  and  the  plaintiff's 
goods  were  consumed  by  fire.  It  was  held 
that  the  defendant's  liability  as  common  car- 
riers in  respect  of  the  goods  had  ceased,  and 
they  had  become  mere  warehousemen,  and 
consequently  were  not  liable  for  the  loss,  in 
the  absence  of  evidence  of  negligence.  Chap- 
man v.  Great  Western  R.  Co.,  5  Q.  B.  Div.  27S, 
4g  L.  J.  Q.  B.  420.  See  also  McCosson  v. 
Grand  Trunk  R.  Co.,  23  U.  C.  C.  P.  107. 

Condition  in  Advice  Notes.  —  On  the  back  of 
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Goods  Stored  Over  Night  at  Consignee's  Request.  —  So  when  the  carrier  is  ready  to 
deliver  goods,  but  on  account  of  the  lateness  of  the  hour  they  are  left  in  the 
depot  over  night,  at  the  consignee's  request,  although  probably  for  the  con- 
venience of  both  parties,  the  carrier  remains  liable  thereafter  as  warehouseman 
only,  without  regard  to  the  length  of  time  that  has  elapsed  since  the  arrival  of 
the  goods.1 

Offer  to  Deliver  and  Refusal  to  Receive.  —  An  offer  by  the  carrier  to  deliver  the 
goods,  and  a  refusal  by  the  consignee  to  receive  them  then,  will  operate  to 
put  an  end  to  the  carrier's  responsibility  as  insurer,  and  make  him  liable  only 
as  a  gratuitous  bailee  unless  he  makes  a  charge  for  storage,  in  which  event  he 
is  liable  as  a  warehouseman.* 

Consignee's  Distance  from  Receiving  Depot.  —  The  fact  that  the  Consignee  lives  at  a 

distance  from  the  depot  at  which  the  goods  arrive  is  not  one  to  be  considered 
in  determining  what  is  a  reasonable  time  in  which  he  should  remove  them  ; 
the  time  is  to  be  determined  without  reference  to  the  condition  or  situation 
of  the  consignee  rendering  him  unable  to  remove  his  goods.3 


the  request  note  and  shipping  receipt  given 
and  received  by  the  plaintiff  on  the  shipment 
of  goods,  and  on  the  freight  advice  note 
received  by  him  on  their  arrival,  was  a  con- 
dition that  the  company  should  not  be  liable 
for  goods  left  until  called  for  or  to  order,  or 
warehoused  for  the  convenience  of  the  con- 
signee, and  that  the  warehousing  of  all  goods 
should  be  at  the  owner's  risk.  On  the  arrival 
of  the  goods  they  were  placed  in  the  ware- 
house, and  the  plaintiff,  on  receiving  the 
freight  advice  note,  called  at  the  warehouse 
and  obtained  permission  to  leave  them  there, 
nothing  being  said  about  storage.  The  goods 
were  subsequently  lost,  and  in  an  action  to  re- 
cover their  value,  it  was  held  that  the  plaintiff 
could  not  recover,  since  he  was  bound  by  the 
condition  of  the  advice  note  making  the 
storage  at  his  own  risk.  Mayer  v.  Grand 
Trunk  R.  Co.,  31  U.  C.  C.  P.  248. 

1.  Goods  Received  Late  Left  Over  Night  for  Con- 
venience.—  Fenner  v.  Buffalo,  etc.,  R.  Co.,  44 
N.  Y.  505,  4  Am.  Rep.  709,  reversing  46  Barb. 
(N.  Y.)  103;  Blumenthal  v.  Brainerd,  38  Vt. 
402,  91  Am.  Dec.  350.  Compare  Leavenworth, 
etc.,  R.  Co.  v.  Maris,  16  Kan.  333. 

In  Southern  Express  Co.  v.  Holland,  109  Ala. 
362,  the  plaintiff  was  expecting  a  package  by 
express  on  a  certain  day;  it  arrived  on  that 
day,  and  he  was  notified  thereof  in  time  to  have 
taken  it  away  the  same  day.  But  he  left  it  in 
the  express  office  over  night,  and  it  was  stolen 
that  night,  without  any  negligence  on  the  part 
■of  the  company.  It  was  held  that  the  com- 
pany was  not  liable. 

2.  Offer  by  Carrier  to  Deliver  Goods.  —  Young 
v.  Smith,  3  Dana  (Ky.)  91,  28  Am.  Dec.  57; 
Salinger  v.  Simmons,  8  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)4Q9;  Kremer  v.  Southern  Express 
Co.,  6  Coldw.  (Tenn.)  356;  Missouri  Pac.  R. 
Co.  v.  Chicago,  etc.,  R.  Co..  25  Fed.  Rep.  317, 
23  Am.  &  Eng.  R.  Cas.  718. 

Whether  it  is  the  carrier's  duty,  under  such 
circumstances,  to  notify  the  consignor  of  the 
consignee's  refusal  to  receive  the  goods,  is  a 
disputed  question,  but  the  better  rule  seems 
to  be  that  it  is  not  his  duty  to  do  so,  except  in 
•cases  where  the  facts  would  render  a  failure 
to  do  so  gross  negligence.  See  Kremer  v. 
Southern  Express  Co.,  6  Coldw.  (Tenn.)  356; 
■infra,  this  section,  Notice  to  Consignor. 
5  C.  of  L.— 18 


It  seems  that  where  the  consignee  refuses 
to  take  away  his  goods,  although  his  reason 
therefor  may  be  that  he  is  not  ready  to  receive 
them,  he  can  thereafter  hold  the  carrier  as 
warehouseman  only.  See  Rothschild  v.  Michi- 
gan Cent.  R.  Co.,  69  111.  164;  Stowe  v.  New 
York,  etc.,  R.  Co.,  113  Mass.  521;  Mohr  v. 
Chicago,  etc.,  R.  Co.,  40  Iowa  579. 

When  Consignee  Refuses  to  Receive. —  In  Ha- 
thorn  v.  Ely,  28  N.  Y.  78,  a  common  carrier  on 
a  canal  received  on  board  his  boats  a  quantity 
of  flour,  in  barrels,  agreeing  to  deliver  it,  in 
good  order,  to  the  consignees  at  New  York 
and  to  let  it  remain  on  board  ninety  days  after 
its  arrival  in  New  York,  without  extra  charge. 
Upon  the  arrival  of  the  flour  in  New  York  the 
consignees  refused  to  receive  it.  The  court 
held  that  when  the  flour  reached  its  destination 
in  good  order  and  a  delivery  was  tendered  to 
the  consignees,  their  refusal  to  receive  it  put  an 
end  to  the  carrier's  responsibility  as  a  carrier, 
and  from  that  time  it  held  only  as  the  bailee 
of  the  owner,  bound  only  to  the  exercise  of 
ordinary  care.  See  also  American  Sugar  Re- 
fining Co.  v.  McGhee,  96  Ga.  27;  Smith  v. 
Nashua,  etc.,  R.  Co.,  27  N.  H.  86,  59  Am.  Dec. 
364;  Missouri  Pac.  R.  Co.  v.  Chicago,  etc.,  R. 
Co.,  25  Fed.  Rep.  317,  23  Am.  &  Eng.  R.  Cas. 
718.  See  infra,  this  section,  Notice  to  Con- 
signor. 

3.  Fact  that  Consignee  Resides  at  a  Distance 
Not  to  be  Considered.  —  Leavenworth,  etc.,  R. 
Co.,  v.  Maris,  16  Kan.  333;  Derosia  v.  Winona, 
etc.,  R.  Co.,  18  Minn.  133,  8  Am.  Ry.  Rep.  363; 
Northrop  v.  Syracuse,  etc.,  R.  Co.,  3  Abb.  App. 
Dec.  (N.  Y.)  386,  5  Abb.  Pr.  N.  S.  (N.  Y.)  425; 
Hilliard  v.  Wilmington,  etc.,  R.  Co.,  6  Jones  L. 
(N.  Car.)  343;  Blumenthal  v.  Brainerd,  38  Vt. 
402,  91  Am.  Dec.  350;  Wood  v.  Cracker,  18 
Wis.  345,  86  Am.  Dec.  773;  Lemkc  v.  Chicago, 
etc.,  R.  Co.,  39  Wis.  449,  13  Am.  Ry.  Rep. 
406. 

The  goods  were  carried  to  the  station  at  the 
place  of  delivery  and  placed  in  the  company's 
shed.there  used  forthe  purpose  of  storing  goods, 
where  they  were  subsequcntlydcstroyed  by  fire. 
The  station  was  some  five  miles  distant  from 
the  village  where  the  plaintiff's  place  of  busi- 
ness was.  It  was  held  that  the  station  was 
the  destination  of  the  goods,  and  not  the  village, 
and  the  shed  a  warehouse,  within  the  meaning 
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Generally  Reasonable  Time  Does  Not  Begin  to  Run  until  Goods  Unloaded. — As  a  general 
rule,  the  goods  must  be  placed  in  the  carrier's  warehouse  or  on  its  platform 
before  the  reasonable  time  begins  to  run  as  against  the  consignee,  the  theory- 
being  that  it  is  ordinarily  the  carrier's  duty  to  unload  the  goods  from  the  cars, 
and  the  consignee  cannot  therefore  be  expected  to  remove  his  goods  until 
they  have  been  placed  where  he  can  get  them.1 

Where  It  Is  Consignee's  Duty  to  Unload.  —  But  the  reason  of  the  rule  and  the  rule 
itself  ceases  where,  either  from  usage  or  from  special  contracts,  it  is  the  con- 
signee's duty  to  unload  his  goods  ;  in  such  cases  the  carrier's  duty  is  discharged 
when  it  has  placed  the  cars  on  a  side  track  where  the  consignee  may  unload 
them,  or  at  an  elevator  or  warehouse,  if  the  contract  so  provides.2  Where 
such  a  delivery  of  the  cars  has  been  made  by  the  carrier,  its  liability  is  not 
extended  by  the  fact  that  the  consignee  or  his  agent  has  not  given  the  com- 
pany a  receipt  for  the  goods,  although  it  may  be  the  company's  invariable 


of  a  condition  in  the  bill  of  lading  terminating 
the  liability  of  the  company  when  the  goods 
were  placed  in  their  warehouse  at  the  destina- 
tion, and  that  after  the  goods  were  placed  there 
the  company's  liability  was  at  an  end.  Rich- 
ardson v.  Canadian  Pac.  R.  Co.,  19  Ont.  Rep. 
369,  45  Am.  &  Eng.  R.  Cas.  413.  See  also 
Salinger  v.  Simmons,  8  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  409. 

Consignee  Cannot  Defer  Taking  Goods  to  Attend 
to  Other  Business.  —  A  consignee  cannot,  after 
he  has  notice  of  the  arrival  for  him  of  prop- 
erty, defer  taking  it  away  while  he  attends  to 
his  other  affairs,  thus  prolonging  the  duration 
of  the  carrier's  liability  as  insurer.  It  is  his 
duty  at  once,  and  with  diligence,  to  act  upon 
the  notice,  and  to  seek  delivery,  and  to  con- 
tinue until  delivery  is  complete.  So  much 
time  as  he  gives  to  his  other  business,  after 
receiving  the  notice,  cannot  be  allowed  to  him 
in  estimating  what  is  a  reasonable  time  in 
which  to  take  delivery.  Hedges  v.  Hudson 
River  R.  Co.,  49  N.  Y.  223,  3  Am.  Ry.  Rep. 
346,  reversing  6  Robt.  (N.  Y.)  119. 

Individual  Circumstances  of  Consignee  Not  to  be 
Considered.  —  "The  extent  of  the  reasonable 
opportunity  to  be  afforded  him  [the  consignee] 
for  that  purpose  [of  removal]  is  not,  however, 
to  be  measured  by  any  peculiar  circumstances 
in  his  own  condition  and  situation  rendering 
it  necessary  for  his  own  convenience  and  ac- 
commodation that  he  should  have  longer  time 
or  better  opportunity  than  if  he  resided  in  the 
vicinity  of  the  warehouse  and  was  prepared 
with  the  means  and  facilities  for  taking  the 
goods  away.  If  his  particular  circumstances 
require  a  more  extended  opportunity,  the  goods 
must  be  considered,  after  such  reasonable 
time  as  but  for  those  peculiar  circumstances 
would  be  deemed  sufficient,  to  be  kept  by  the 
company  for  his  convenience,  and  under  the 
responsibility  of  depositaries  or  bailees  for  hire 
only."  Moses  v.  Boston,  etc.,  R.  Co.,  32  N. 
H.  523,  64  Am.  Dec.  391.  See  also  Columbus, 
etc.,  R.  Co.  v.  Ludden,  89  Ala.  612,  42  Am.  & 
Eng.  R.  Cas.  404;  Chalk  v.  Charlotte,  etc.,  R. 
Co.,  85  N.  Car.  423,  9  Am.  &  Eng.  R.  Cas. 
106. 

Effect  of  Consignee's  Sickness.  —  In  Wilson  v. 
California  Cent.  R.  Co.,  94  Cal.  166,  55  Am. 
&  Eng.  R.  Cas.  625,  the  plaintiff  shipped  goods 
from  a  point  in  Indiana  to  California,  paying 
the  freight  charges  and  having  the  package 


directed  to  herself.  She  was  taken  sick  on  the- 
route,  and  notified  the  defendant  company 
that  she  would  not  arrive  in  time  to  receive- 
her  goods,  on  that  account.  She  also  requested 
that  her  goods  be  stored  in  a  fire-proof  ware- 
house. On  receipt  of  this  letter,  the  company 
replied  that  the  goods  were  stored  in  its  ware- 
house subject  to  her  order.  This  latter  letter, 
not  having  been  addressed  as  the  plaintiff  had 
directed,  was  returned  to  the  defendant  two- 
months  later.  The  evidence  tending  to  show 
that  the  plaintiff  was  never  notified  of  the 
arrival  of  the  goods,  it  was  held  that  the  trial 
court  properly  refused  to  instruct  the  jury  that 
the  reasonable  time  within  which  she  should 
have  called  for  and  removed  her  goods  was 
limited  to  three  months  from  the  date  of  their 
arrival  at  their  destination. 

1.  Goods  Must  have  been  Unloaded.  —  See  Chi- 
cago, etc.,  R.  Co.  v.  Bensley,  69  111.  630;  Mis- 
souri Pac.  R.  Co.  v.  Haynes,  72  Tex.  175.  See 
also  McHenry  v.  Philadelphia,  etc.,  R.  Co.,  4 
Harr.  (Del.)  448. 

2.  Goods  Unloaded  Directly  from  Cars.  —  Gregg 
v.  Illinois  Cent.  R.  Co.,  147  111.  550,  37  Am. 
St.  Rep.  238,  61  Am.  &  Eng.  R.  Cas.  208,  affirm- 
ing 47  111.  App.  590.  Thus  where  grain  carried 
by  the  defendant  company  is  usually  loaded 
on  the  consignee's  wagons  direct  from  the  cars, 
instead  of  through  a  warehouse,  the  liability 
of  the  company  as  a  carrier  does  not  end  nor 
its  character  as  a  warehouseman  begin  until 
the  cars  are  placed  in  a  safe  and  convenient 
location  for  unloading.  The  finding  of  the 
jury  that  the  car  was  so  placed  that  it  could  be 
unloaded  only  with  difficulty  justifies  a  verdict 
holding  the  company  liable  as  a  common  car- 
rier. Independence  Mills  Co.  v.  Burlington^ 
etc.,  R.  Co.,  72  Iowa  535,  2  Am.  St.  Rep.  258, 
32  Am.  &  Eng.  R.  Cas.  456.  See  also  Pitts- 
burgh, etc.,  R.  Co.  v.  Nash,  43  Ind.  423;  Draper 
v.  Delaware,  etc.,  Canal  Co.,  118  N.  Y.  118, 
42  Am.  &  Eng.  R.  Cas.  410. 

But  if,  at  the  time  of  the  arrival  of  such  a 
car  load  of  grain,  there  is  in  force  a  prior  un- 
derstanding between  a  carrier  and  a  consignee 
that  all  such  consignments  of  grain  shall, 
upon  their  arrival,  be  placed  upon  a  certain 
track  for  the  consignee,  then  it  is  sufficient  for 
the  carrier  to  so  place  the  grain  and  notify  the 
consignee  thereof,  whether  such  place  be  a  rea- 
sonably safe  one  or  not.  Pindell  v.  St.  Louis„ 
etc.,  R.  Co.,  41  Mo.  App.  84. 
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custom  to  take  a  receipt  upon  such  delivery.1 

(b)  Effect  of  Carrier's  Befusal  to  Deliver.  —  The  carrier's  liability  as  insurer  may  be 
extended  beyond  what  would  be  a  reasonable  time  under  ordinary  circum- 
stances, by  its  failure  or  refusal  to  deliver  the  goods  when  called  for,  unless 
such  failure  or  refusal  is  made  under  a  valid  claim  of  a  lien  for  freight  charges 
due  on  the  goods.2 

Delivery  Prevented  by  Carrier's  Act.  —  Where  delivery  is  prevented  by  the  carrier's 
failure  to  have  the  goods  in  a  position  from  which  the  consignee  might  remove 
them,3  or  where,  by  any  similar  conduct  on  the  part  of  the  carrier,  the  con- 
signee is  prevented,  without  fault  of  his  own,  from  removing  and  caring  for 
his  goods,  the  carrier  is  liable.4 

Consignee  Wrongly  Informed  that  Goods  have  Not  Arrived.  —  Thus,  where  the  consignee 
calls  for  his  goods,  which  have  arrived  and  are  stored  in  the  depot,  but  is 
informed  by  the  carrier's  agent,  through  mistake,  that  they  have  not  arrived, 
the  carrier's  liability  as  insurer  continues,  without  regard  to  the  length  of  time 
the  goods  may  have  been  ready  for  delivery.5 


1.  Liability  Not  Affected  by  Want  of  Receipt.  — 

Thus  where  it  is  the  custom  of  railroads,  in 
carrying  grain,  to  deliver  it  on  behalf  of  the  con- 
signees to  public  warehouses  or  elevators,  but 
where  the  elevator  company  does  not  give  the 
consignee  a  receipt  until  the  railroad  company's 
freight  bills  have  been  paid,  a  delivery  of  grain 
to  such  elevator  company  is  sufficient  to  ter- 
minate the  liability  of  the  railroad  company  as 
a  common  carrier,  though  the  grain  be  de- 
stroyed in  the  elevator  before  any  such  receipt 
has  been  given.  Arthur  v.  St.  Paul,  etc.,  R. 
Co.,  38  Minn.  95,  32  Am.  &  Eng.  R.  Cas. 
449- 

Failure  to  Remove  Due  to  Consignee's  Negli- 
gence.—  In  Woodward  v.  Illinois  Cent.  R.  Co., 
33  111.  App.  433,  during  the  month  of  October, 
a  lot  of  meal  was  shipped,  and  only  a  part  of  it 
removed  from  the  place  of  destination.  Twice 
the  carrier  notified  the  consignees  to  remove  it 
or  it  would  be  sent  to  store,  the  second  notice 
being  on  November  nth  following.  In  the 
following  December,  persons  to  whom  part  of 
the  meal  had  been  sold  presented  orders  for  it, 
but  were  informed  by  the  company's  clerk, 
who  had  forgotten  its  arrival  in  October,  that 
it  had  not  arrived;  but  these  parties  did  not 
inform  the  consignees  till  some  time  in  the  fol- 
lowing January.  It  appeared  that  the  meal 
was  sent  to  store  November  12th,  and  was 
burned  in  the  storehouse  on  the  12th  of  the 
following  January.  It  was  held  that  the  con- 
signees were  guilty  of  negligence  in  not  remov- 
ing it  sooner,  and  while  the  agent  might  have 
been  negligent  in  not  delivering  it  when 
called  for,  still  the  question  as  to  which  was 
guilty  of  the  greater  negligence  was  one  of 
fact  for  the  jury,  and  a  verdict  for  the  company 
was  not  disturbed  on  appeal.  See  the  title 
Comparative  Negligence. 

Goods  Left  on  Wharf  by  Consignee  after  Freight 
Paid.  —  Where  bulky  articles  of  freight  are 
landed  from  a  vessel  in  the  customary  manner 
upon  a  public  wharf,  with  due  notice  to  the 
consignee,  who  pays  the  freight  and  takes  steps 
towards  removing  them,  and  he  is  afforded  a 
reasonable  opportunity  for  so  doing,  the  legal 
custody  is  transferred  to  him,  and  if  he  unneces- 
sarily delays  the  removal,  and  during  the 
period  of  delay  they  are  injured,  the  carrier 
cannot  be  held  responsible.    Goodwin  v.  Balti- 


more, etc.,  R.  Co.,  50  N.  Y.  154,  10  Am.  Rep. 
457,  reversing  58  Barb.  (N.  Y.)  195. 

2.  See  Louisville,  etc.,  R.  Co.  v.  McGuire, 
79  Ala.  395. 

3.  When  Carrier  Fails  to  Have  Goods  Ready  for 
Delivery.  —  See  Independence  Mills  Co.  v. 
Burlington,  etc.,  R.  Co.,  72  Iowa  535,  2  Am. 
St.  Rep.  258,  32  Am.  &  Eng.  R.  Cas.  456. 

4.  Owner  Prevented  from  Removing  His  Goods 
by  Carrier's  Wrongful  Act.  —  Derosia  v.  Winona, 
etc.,  R.  Co.,  18  Minn.  133,  8  Am.  Ry.  Rep.  363. 
In  Campion  v.  Canadian  Pac.  R.  Co.,  43  Fed. 
Rep.  775,  the  plaintiff  contracted  with  the  de- 
fendant company  for  the  transportation  of  her 
goods  from  Chicago  to  Seattle;  she  was  in- 
formed that  her  goods  would  go  from  Chicago 
by  the  C.  &  St.  P.  road  to  St.  Paul,  thence  by 
defendant's  line  to  Vancouver,  thence  by  a 
third  line  to  Seattle.  She  sent  her  goods  to 
the  depot  of  the  first  line,  but  was  informed 
that  the  freight  must  be  paid  before  they 
could  be  carried;  thereupon  she  made  an  ar- 
rangement with  the  defendant's  agent  and  with 
the  initial  line  whereby  her  goods  were  to  re- 
main in  its  Chicago  depot  for  a  week  or  more. 
At  the  end  of  that  time  she  called  for  them, 
to  have  them  shipped  over  a  cheaper  route, 
and  it  then  transpired  that  they  had  been 
shipped  on  the  first  day,  but  she  had  not  been 
notified  because  the  agents  had  lost  her  ad- 
dress, which  she  had  given  them.  The  goods 
reached  Seattle  safely  and  were  stored  in  a 
warehouse,  where  they  were  destroyed  by 
an  accidental  fire  after  they  had  been  there 
six  days.  It  was  held  that  the  defendant  com- 
pany was  liable,  it  appearing  that  the  plaintiff 
would  have  had  her  goods  taken  care  of  at 
Seattle  had  she  been  notified  that  they  were 
there  and  not  in  Chicago,  where  she  thought 
they  were. 

5.  Where  Consignee  Calls  for  Goods  and  is 
Wrongly  Informed  that  They  have  Not  Arrived.  — 

Richmond,  etc.,  R.  Co.  v.  White,  88  Ga.  805; 
Jeffersonville  R.  Co.  v.  Cotton,  29  Ind.  498,  95 
Am.  Dec.  656;  Burlington,  etc.,  R.  Co.  v. 
Arms,  15  Neb.  69,  16  Am.  &  Eng.  R.  Cas.  272; 
Faulkner  v.  Hart,  82  N.  Y.  413,  37  Am.  Rep. 
574;  Meyer  v.  Chicago,  etc.,  R.  Co.,  24  Wis. 
566,  1  Am.  Rep.  207.  See  also  Louisville,  etc., 
R.  Co.  v.  McGuire.  79  Ala.  395;  McKinney  v. 
Jewett,  90  N.  Y.  267,  9  Am.  &  Eng.  R.  Cas.  209. 
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Different  Grounds  on  Which  Liability  in  Such  Cases  is  Placed.  —  In  some  of  the  cases  the 
liability  of  the  carrier  under  such  circumstances  is  declared  to  be  that  of  a 
warehouseman  only,  and  the  right  of  the  ownerof  the  goods  to  recover  is  based 
on  the  ground  that  the  loss  is  one  due  to  the  negligence  of  the  carrier  in  caus- 
ing the  goods  to  be  detained.1  The  result  reached  is  the  same  in  each  case, 
but  the  better  reasoning  unquestionably  is  that  the  carrier  is  liable  as  an  insurer, 
and  that  the  reasonable  time  begins  to  run  in  such  cases  only  after  the  con- 
signee has  become  aware  that  his  goods  have  actually  arrived.2 

(o)  Notice  to  Consignee  —  aa.  Necessity  of  Notice.  —  The  authorities  are  contra- 
dictory as  to  whether  or  not,  in  the  case  of  carriers  by  railroad,  the  carrier, 
upon  the  arrival  of  the  goods  at  their  destination,  is  bound  to  give  the  con- 
signee notice  of  their  arrival  in  order  to  terminate  its  liability  as  insurer  and 
assume  responsibility  as  warehouseman  only. 

Notice  Held  Not  Essential.— The  doctrine  of  the  Massachzisctts  court,  as  announced 
in  an  early  case,  is  that  the  carrier  is  under  no  obligation  to  give  such  notice ; 
that  its  liability  as  carrier  ceases  upon  the  arrival  of  the  goods  at  their  destina- 
tion and  their  storage  in  a  proper  warehouse,  and  is  not  affected  by  a  failure 


Not  a  Conversion.  —  A  mere  mistake  on  the 
part  of  the  carrier's  agent  in  telling  the  con- 
signee that  his  goods  were  not  at  the  station, 
when  they  were  in  fact  there,  does  not  consti- 
tute a  conversion  of  the  goods.  Louisville, 
etc.,  R.  Co.  v.  Campbell,  7  Heisk.  (Tenn.) 
258. 

1.  Liability  Declared  on  Ground  that  the  Misin- 
formation Preventing  Delivery  Constitutes  Negli- 
gence.—  In  Stevens  v.  Boston,  etc.,  R.  Co.,  I 
Gray  (Mass.)  277,  a  consignee  of  goods  shipped 
by  the  defendant  company's  line  sent  to  the 
depot  of  the  company  a  teamster  who  knew 
the  place  to  which  the  goods  were  to  go,  but 
did  not  know  the  marks  of  the  bales.  This 
teamster  demanded  the  goods  of  the  company's 
freight  agent,  who,  after  a  superficial  examina- 
tion, said  that  the  goods  had  already  been  de- 
livered and  were  not  there.  The  teamster 
pointed  out  certain  bales  and  asked  whether 
those  were  not  the  goods,  as  in  fact  they  were. 
The  freight  agent  then  turned  over  one  of  the 
bales  so  as  to  exhibit  the  marks,  and  said  they 
were  not  the  goods  but  that  they  came  from 
another  place.  The  teamster  left  without  the 
goods,  and  they  were  destroyed  on  the  follow- 
ing night  by  an  accidental  fire.  In  an  action 
against  the  company,  it  was  held  that  the  loss 
"was  the  proximate  consequence  of  its  negli- 
gence in  failing  to  deliver  the  goods,  and  it 
was,  therefore,  liable  therefor.  See  also  Cen- 
tral Trust  Co.  v.  East  Tennessee,  etc.,  R.  Co.,  70 
Fed.  Rep.  764;  Kansas  City,  etc.,  R.  Co.  v.  Mor- 
rrison,  34  Kan.  502,  55  Am.  Rep.  252,  23  Am. 
&  Eng.  R.  Cas.  481;  Union  Pac.  R.  Co.  v 
Moyer,  40  Kan.  184,  10  Am.  St.  Rep.  183,  35 
Am.  &  Eng.  R.  Cas.  615;  East  Tennessee,  etc., 
R.  Co.  v.  Kelly,  91  Tenn.  699,  55  Am.  &  Eng. 
R.  Cas.  621. 

In  another  case  it  appeared  that  the  goods 
had  arrived  at,  their  destination  on  May  5th 
and  were  stored  in  a  bonded  warehouse  under 
the  control  of  the  defendant  company;  this 
house,  with  its  contents,  was  destroyed  by  fire 
on  the  8th  of  May.  Between  these  dates,  the 
plaintiff  had  frequently  called  for  his  goods,  but 
had  been  met  with  the  reply  that  they  had  "  not 
arrived."  On  the  9th,  the  plaintiff  was  told  that 
his  goods  had  been  burned.    No  notice  of  the 


arrival  of  the  goods  had  been  sent  to  the  con- 
signee. It  was  held,  however,  that  the  com- 
pany's liability  as  a  carrier  had  come  to  an  end 
and  it  was  not  liable  as  such,  but  only  as  a 
warehouseman.  Bowie  v.  Buffalo,  etc.,  R. 
Co.,  7  U.  C.  C.  P.  191. 

Goods  Left  for  Reasonable  Time  after  Mistase 
Corrected.  —  After  the  arrival  of  the  goods  at 
their  destination,  the  consignee  called  for 
them,  but  was  told  that  they  had  not  arrived. 
Afterward  the  mistake  was  discovered,  and  cor- 
rected by  giving  the  consignee  written  notice. 
The  goods  were  held  some  two  weeks  after  the 
notice,  and  were  then  destroyed  by  fire.  It 
was  held  that  the  consignee  had  sufficient 
time  for  the  removal  of  the  goods  after  the 
notice,  and  that  the  company  was  not  liable 
for  a  loss  on  the  ground  of  a  conversion.  Wil- 
liams v.  Delaware,  etc.,  Canal  Co.,  (Supreme 
Ct.)  25  N.  Y.  St.  Rep.  518,  53  Hun  (N.  Y.)  635, 
3  Silv.  Sup.  Ct.  (N.  Y.)  19. 

Misinformation  as  to  Unloading  Held  Not  to  Fix 
Negligence  as  Warehouseman.  —  In  Draper  v. 
Delaware,  etc.,  Canal  Co.,  118  N.  Y.  118,  42 
Am.  &  Eng.  R.  Cas.  410,  goods  were  shipped 
under  a  bill  of  lading  which  contained  a  con- 
dition that  when  they  arrived  at  their  destina- 
tion and  were  placed  on  the  platform  or  in 
the  company's  storeroom  awaiting  delivery  to 
the  consignee  or  to  be  taken  from  the  cars  by 
him,  they  should  be  held  by  the  company 
under  the  liability  of  a  warehouseman  and  not 
as  a  carrier.  For  several  days  after  the  goods 
reached  their  destination  they  were  kept  in  a 
freight  car.  The  owner's  agent  inquired  for 
the  goods,  and  was  informed  by  mistake  that 
they  had  been  unloaded.  He  expressed  regret, 
saying  that  the  owner  might  wish  to  forward 
the  goods  to  another  place,  and  asked  that  they 
be  stored  a  few  days.  Several  days  after  this, 
and  while  the  goods  were  still  in  the  car,  they 
were  destroyed  by  fire.  It  was  held  that  the 
liability  of  the  defendant  carrier  was  that  of  a 
warehouseman  only,  and,  no  negligence  on  its 
part  being  shown,  that  it  was  not  liable  for 
the  loss.  See  also  Fenner  v.  Buffalo,  etc.,  R. 
Co.,  44  N.  Y.  505,  4  Am.  Rep.  709. 

2.  See  supra,  this  section,  What  Is  a  Reason- 
able Time  —  Generally. 
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to  notify  the  consignee  of  the  fact.1  This  view  has  been  followed  in  a  large 
number  of  jurisdictions.2 

Reasons  for  This  View.  —  It  is  considered  that  the  consignee  is,  or  ought  to  be, 
advised  by  the  shipper  of  the  time  the  goods  are  to  arrive,  and  that  it  is  more 
reasonable  to  place  the  duty  of  keeping  up  with  his  own  goods  on  the  con- 
signee than  to  burden  the  carrier  with  the  duty  of  notifying  every  consignee  of 
the  time  of  arrival  of  every  package  passing  through  its  hands.3 

View  that  Notice  Is  Essential.  —  The  New  Hampshire  court,  however,  has  taken 
a  directly  contrary  view,  and  laid  down  the  rule  that  until  the  consignee  has 
been  notified  by  the  carrier  of  the  arrival  of  his  goods  the  carrier  remains 
liable  as  insurer;  it  is  considered  unreasonable  to  insist  that  the  consignee 


1.  Massachusetts  Doctrine.  —  Norway  Plains 
Co.  v.  Boston,  etc.,  R.  Co.,  I  Gray  (Mass.)  274, 
61  Am.  Dec.  423.  See  also  Rice  v.  Boston,  etc., 
R.  Corp.,  98  Mass.  212;  Barron  v.  Eldridge, 
100  Mass.  455,  1  Am.  Rep.  126;  Stowe  v.  New 
York,  etc.,  R.  Co.,  113  Mass.  521;  Rice  v. 
Hart,  118  Mass.  201,  19  Am.  Rep.  433. 

2.  Alabama.  —  In  this  state  it  seems  that  no 
obligation  rests  on  railroad  carriers  to  give  no- 
tice of  the  arrival  of  goods  to  the  consignee 
in  order  to  change  their  liability  to  that  of 
warehousemen.  South,  etc.,  Alabama  R.  Co. 
v.  Wood,  66  Ala.  167,  9  Am.  &  Eng.  R.  Cas. 
419,  41  Am.  Rep.  749;  Louisville,  etc.,  R.  Co. 
v.  McGuire,  79  Ala.  395;  Louisville,  etc.,  R. 
Co.  v.  Oden,  80  Ala.  39;  Columbus,  etc.,  R.  Co. 
v.  Ludden,  89  Ala.  612,  42  Am.  &  Eng.  R. 
Cas.  404.  But  see  Collins  v.  Alabama  G.  S. 
R.  Co.,  104  Ala.  390,  61  Am.  &  Eng.  R.  Cas. 
229. 

The  rule  is  otherwise  now  by  statute,  where 
the  destination  of  the  goods  is  a  city  of  two 
thousand  or  more  inhabitants  and  having  a 
daily  mail.  Code  of  Ala.,  §  1180;  Collins  v. 
Alabama  G.  S.  R.  Co.,  104  Ala.  390,  61  Am.  & 
Eng.  R.  Cas.  229. 

Georgia.  —  South-western  R.  Co.  v.  Felder, 
46  Ga.  433.  See  also  Rome  R.  Co.  v.  Sullivan, 
14  Ga.  277.  Compare  Richmond,  etc.,  R.  Co.  v. 
White,  88  Ga.  805. 

Illinois.  —  In  the  case  of  Chicago,  etc.,  R. 
Co.  v.  Scott,  42  111.  132,  Breese,  J.,  delivering 
the  opinion,  said  that  the  better  rule  would  be 
to  require  notice,  but  that  the  contrary  rule 
was  too  firmly  established  in  Illinois.  See 
Richards  v.  Michigan  Southern,  etc.,  R.  Co., 
20  111.  404;  Porter  v.  Chicago,  etc.,  R.  Co.,  20 
111.  407,  71  Am.  Dec.  286;  Davis  v.  Michigan 
Southern,  etc.,  R.  Co.,  20  111.  412;  Rothschild 
v.  Michigan  Cent.  R.  Co.,  69  111.  164.  Compare 
Chicago,  etc.,  R.  Co.  v.  Sawyer.  69  111.  285,  18 
Am.  Rep.  613  (notice  of  arrival  of  bonded 
goods). 

The  same  rule  applies  to  other  corporations 
using  railroads  as  a  means  of  conveyance, 
where,  by  their  usage,  they  merely  undertake 
to  deliver  the  goods  at  their  depots.  Mer- 
chants' Dispatch  Transp.  Co.  v.  Hallock,  64 
111.  284. 

Indiana.  —  Banscmcr  v.  Toledo,  etc.,  R.  Co., 
25  Ind.  434,87  Am.  Dec.  367;  Cincinnati,  etc., 
Air  Line  R.  Co.  v.  McCool,  26  Ind.  140. 

Iowa.  —  Mohr  v.  Chicago,  etc.,  R.  Co.,  40 
Iowa  579;  Francis  ?>.  Dubuque,  etc.,  R.  Co., 
25  Iowa  60,  95  Am.  Dec.  769. 

Kentucky.  —  Jeffersonville  R.  Co.  v.  Cleve- 
land, 2  Bush  (Ky.)  468. 

Missouri.  —  Rankin  v.  Pacific  R.  Co.,  55  Mo. 


167;  Gashweiler  v.  Wabash,  etc.,  R.  Co.,  83, 
Mo.  112,  25  Am.  &  Eng.  R.  Cas.  403,  53  Am. 
Rep.  55S;  Eaton  v.  St.  Louis,  etc.,  R.  Co.,  12- 
Mo.  App.  386;  Bergner  v.  Chicago,  etc.,  R.  Co., 
13  Mo.  App.  499;  Kansas  City  Transfer  Co.  v. 
Neiswanger,  18  Mo.  App.  103;  Buddy  v.  Wa- 
bash, etc.,  R.  Co.,  20  Mo.  App.  209;  Pindell  v. 
St.  Louis,  etc.,  R.  Co.,  34  Mo.  App.  675.  See 
also  Bell  v.  St.  Louis,  etc.,  R.  Co.,  6  Mo.  App. 
363;  Holtzclaw  v.  Duff,  27  Mo.  395;  Cramer  v. 
American  Merchants'  Union  Express  Co.,  56 
Mo.  528. 

Notice  should  be  given  where  the  goods  ar- 
rive out  of  time  or  where  it  is  the  custom  of 
the  parties  for  it  to  be  given.  Frank  v.  Grand 
Tower,  etc.,  R.  Co.,  57  Mo.  App.  181. 

New  Jersey.  —  A  railroad  company  is  not 
bound,  like  carriers  by  wagon,  to  deliver  tO' 
the  owner  at  his  place  of  business;  nor,  like 
carriers  by  water,  to  give  notice  of  the  arrival 
of  the  goods.  Morris,  etc.,  R.  Co.  v.  Ayres,  29, 
N.  J.  L.  393,  80  Am.  Dec.  215. 

North  Carolina.  —  Neal  v.  Wilmington,  etc., 
R.  Co.,  8  Jones  L.  (N.  Car.)  482;  Hilliard  v. 
Wilmington,  etc.,  R.  Co.,  6  Jones  L.  (N.  Car.) 
343  (question  discussed  but  not  decided);  Chalk. 
v.  Charlotte,  etc.,  R.  Co..  85  N.  Car.  423,  9, 
Am.  &  Eng.  R.  Cas.  106. 

Pennsylvania. — •  McCarty  v.  New  York,  etc., 
R.  Co.,  30  Pa.  St.  247;  Shenk  v.  Philadelphia 
Steam  Propeller  Co.,  60  Pa.  St.  109,  100  Am. 
Dec.  541;  National  Line  Steamship  Co.  v. 
Smart.  107  Pa.  St.  492. 

But  the  carrier  is  liable  for  a  want  of  care  in 
protecting  the  goods  where  it  has  not  notified 
the  consignee,  although  the  station  is  one  hav- 
ing no  agent  and  it  is  a  usage  of  the  company 
to  give  no  notice  at  such  places.  Allan 
Pennsylvania  R.  Co.,  5  Pa.  Dist.  Rep.  54. 

South  Carolina.  — ■  Spears  v.  Spartanburg,, 
etc.,  R.  Co.,  11  S.  Car.  158. 

3.  Consignee  Should  be  Advised  by  Shipper  — 
Special  Notice  Often  Impracticable.  —  In  South, 
etc.,  Alabama  R.  Co.  v.  Wood,  66  Ala.  167,  9 
Am.  &  Eng.  R.  Cas.  424,41  Am.  Rep.  749,  the 
court,  by  Somerville,  J.,  said:  "  It  is  not  un- 
reasonable in  such  cases  to  assume  that  the 
consignee  has  already  been  advised  by  the  con- 
signor of  the  fact  that  the  goods  have  been  for- 
warded to  him.  It  would,  too,  be  practically 
impossible  to  require  such  notice  to  each  con- 
signee, where  the  arrivals  of  goods  by  this  mode 
of  transportation  are  so  frequent  and  various 
as  is  the  case  in  populous  emporiums  of  com- 
merce and  the  great  centres  of  railway  traffic." 
See  also  to  the  same  effect,  Norway  Plains  Co. 
v.  Boston,  etc.,  R.  Co.,  I  Gray  (Mass.)  274,  61 
Am.  Dec.  423 
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shall  be  in  constant  attendance  upon  the  carrier's  office  to  find  out  whether 
his  goods  have  arrived;  the  carrier  ought  not  to  be  permitted  to  assume 
the  liability  of  a  warehouseman  only,  until  after  notice  to  the  consignee  and 
the  lapse  of  a  reasonable  time  thereafter  in  which  to  take  them  away.1  This 
view  of  the  doctrine  also  has  the  support  of  a  large  number  of  cases  of  high 
authority.2 

statutes  Requiring  Notice.  —  And  in  a  number  of  the  states  it  has  been  made  the 
rule  by  special  statute.3 

Knowledge  Excuses  Notice.  —  But  the  carrier  is  excused  from  giving  notice  to 
the  consignee,  even  when  it  is  required  to  do  so  by  statute,  when  the  con- 
signee is  already  aware  of  the  arrival  of  the  goods.4 


1.  See  Moses  v.  Boston,  etc.,  R.  Co.,  32  N. 
H .  523,  64  Am.  Dec.  381 ;  and  supra,  this  section, 
ATew  Hampshire  Rule. 

2.  England.  —  See  supra,  this  section,  English 
Decisions. 

Canada.  —  Richardson  v.  Canadian  Pac.  R. 
Co.,  19  Ont.  Rep.  369,  45  Am.  &  Eng.  R.  Cas. 

Calijornia.  —  Whatever  the  rule  may  have 
been,  it  is  now  required  by  statute  that  the  car- 
rier must  give  the  consignee  notice  of  the  ar- 
rival of  his  goods.  Cal.  Civ.  Code,  §  120; 
Wilson  v.  California  Cent.  R.  Co.,  94  Cal.  166. 
See  also  Jackson  v.  Sacramento  Valley  R.  Co., 
23  Cal.  268. 

Kansas.  —  Leavenworth,  etc.,  R.  Co.  v. 
Maris,  16  Kan.  333. 

Kentucky. — Jeffersonville  R.  Co.  v.  Cleve- 
land, 2  Bush  (Ky.)  468. 

Louisiana.  —  Maignan  v.  New  Orleans,  etc., 
R.  Co.,  24  La.  Ann.  333. 

Maryland.  —  See  Baltimore,  etc.,  R.  Co.  v. 
Green,  25  Ind.  72. 

Michigan. —  McMillan  v.  Michigan  Southern, 
etc.,  R.  Co.,  16  Mich.  79,  93  Am.  Dec.  208; 
Michigan  Cent.  R.  Co.  v.  Ward,  2  Mich.  538. 
See  also  Buckley  v.  Great  Western  R.  Co.,  18 
Mich.  121. 

Minnesota.  —  Pinney  v.  First  Div.  St.  Paul, 
etc.,  R.  Co.,  19  Minn.  251,  20  Am.  Ry.  Rep. 
71;  Derosia  v.  Winona,  etc.,  R.  Co.,  18  Minn. 

133- 

New  York.  —  Mills  v.  Michigan  Cent.  R. 
Co.,  45  N.  Y.  622,  6  Am.  Rep.  152;  Hedges  v. 
Hudson  River  R.  Co.,  49  N.  Y.  223;  Rawson 
v.  Holland,  59  N.  Y.  611,  17  Am.  Rep.  394; 
Soloman  v.  Philadelphia,  etc.,  Express  Steam- 
boat Co.,  2  Daly  (N.  Y.)  104;  McDonald  v. 
Western  R.  Corp.,  34  N.  Y.  497;  Sprague  v. 
New  York  Cent.  R.  Co.,  52  N.  Y.  637;  Dunham 
v.  Boston,  etc.,  R.  Co.,  46  Hun  (N.  Y.)  245; 
Sherman  v.  Hudson  River  R.  Co.,  64  N.  Y.  254, 
affirming  5  Daly  (N.  Y.)  521;  Zinn  v.  New 
Jersey  Steamboat  Co.,  49  N.  Y.  442,  10  Am. 
Rep.  402,  3  Am.  Ry.  Rep.  340;  Browning  v. 
Long  Island  R.  Co.,  2  Daly  (N.  Y.)  117. 

Notice  may  be  excused  where  a  usage  pre- 
vails which  dispenses  with  it.  Gibson  v.  Cul- 
ver, 17  Wend.  (N.  Y.)  305,  31  Am.  Dec.  297. 
Compare,  however,  Mierson  v.  Hope,  2  Sweeny 
(N.  Y.)  561. 

Ohio.  —  Hirsch  v.  Steamboat  Quaker  City, 
2  Disney  (Ohio)  144;  Lake  Erie,  etc.,  R.  Co. 
v.  Hatch,  52  Ohio  St.  408,  61  Am.  &  Eng.  R. 
Cas.  293,  note. 

South  Carolina.  —  Spears  v.  Spartanburg, 
etc.,  R.  Co.,  11  S.  Car.  158. 


Texas.  —  Houston,  etc.,  R.  Co.  v.  Adams,  49 
Tex.  748,  30  Am.  Rep.  116. 

Vermont.  —  Ouimit  v.  Henshaw,  35  Vt.  605, 
84  Am.  Dec.  646;  Blumenthal  v.  Brainerd,  38 
Vt.  402,  91  Am.  Dec.  350;  Winslow  v.  Vermont, 
etc.,  R.  Co.,  42  Vt.  700,  1  Am.  Rep.  365. 

Wisconsin.  —  Wood  v.  Crocker,  18  Wis.  345, 
86  Am.  Dec.  773;  Lemke  v.  Chicago,  etc.,  R. 
Co.,  39  Wis.  449. 

3.  Notice  Required  by  Statute  —  California.  — 
The  California  Civ.  Code,  §  2120,  provides: 
"  If  for  any  reason  a  carrier  does  not  deliver 
freight  to  the  consignee  or  his  agent  person- 
ally, he  must  give  notice  to  the  consignee  of 
its  arrival  and  keep  the  same  in  safety,  upon 
his  responsibility  as  a  warehouseman,  until 
the  consignee  has  had  a  reasonable  time  to 
remove  it."  It  is  held  that  "  the  plain  mean- 
ing of  this  section  seems  to  be  that,  in  order 
to  reduce  the  responsibility  of  the  carrier  to 
that  of  a  warehouseman,  the  notice  required 
by  the  section  must  be  given."  Wilson  v. 
California  Cent.  R.  Co.,  94  Cal.  166.  See  also 
Hirshfield  v.  Central  Pac.  R.  Co.,  56  Cal.  484, 
7  Am.  &  Eng.  R.  Cas.  398. 

Tennessee.  —  There  is  a  statute  in  Tennessee 
with  the  same  provisions,  but  it  appears  not  to 
affect  the  liability  of  the  carrier.  Tenn.  M.  & 
V.  Code  (1884),  §  2788;  Butler  v.  East  Tennes- 
see, etc.,  R.  Co.,  8  Lea  (Tenn.)  33,  9  Am.  & 
Eng.  R.  Cas.  249. 

Alabama. — The  law  in  Alabama  is  now  regu- 
lated by  §  1180  of  the  code,  which  provides  that 
if  the  place  of  destination  of  freight  is  a  city  or 
town  having  two  thousand  or  more  inhabitants 
and  a  daily  mail,  the  carrier  is  not  relieved  of 
the  responsibility  of  a  common  carrier  by 
reason  of  a  deposit  in  its  warehouse  unless 
within  twenty-four  hours  after  the  arrival  of 
the  freight  notice  thereof  is  given  the  con- 
signee personally  or  by  mail.  See  Collins  v. 
Alabama  G.  S.  R.  Co..  104  Ala.  390. 

The  Texas  statute  provides  that  a  carrier 
shall  remain  liable  as  such  until  actual  deliv- 
ery to  the  consignee  unless  it  has  used  due 
diligence  to  notify  the  consignee.  See  Mis- 
souri Pac.  R.  Co.  v.  Haynes,  72  Tex.  175,  37 
Am.  &  Eng.  R.  Cas.  645;  Houston,  etc.,  R. 
Co.  v.  Adams,  49  Tex.  748,  30  Am.  Rep.  116. 

4.  Notice  Unnecessary  when  Consignee  Knows 
of  the  Arrival  of  the  Goods.  —  Bradshaw  w.  Irish 
Northwestern  R.  Co.,  21  W.  R.  581;  Pinney 
v.  First  Div.  St.  Paul,  etc.,  R.  Co.,  19  Minn. 
251;  Fenner  v.  Buffalo,  etc.,  R.  Co.,  44  N.  Y. 
505,  4  Am.  Rep.  709.  See  also  Richardson  <•. 
Canadian  Pac.  R.  Co.,  19  Ont.  Rep.  369,  45 
Am.  &  Eng.  R.  Cas.  413. 
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Ignorance  of  Kame  and  Address  —  Effect  of  Usage.  —  The  absence  of  notice  is  also 
excused  where  the  consignee  has  no  residence  or  place  of  business  at  the  point 
to  which  the  goods  are  sent,  and  he  or  his  address  is  unknown  to  the  carrier; 1 
■or  where  a  usage  dispensing  with  notice  prevails.2 

Proof  of  Usage. —  But  where  a  usage  or  regular  course  of  dealing  between  the 
parties  is  relied  on  as  excusing  notice,  such  course  of  business  must  be  clearly 
proven,  and  it  must  also  appear  that  the  usage  or  practice  was  known  to  the 
consignees  and  assented  to  by  them.3 

Special  Contract  Requiring  Notice.  —  The  carrier  may  become  bound  to  give  notice 
to  the  consignee  when  it  specially  contracts  to  do  so,  although  the  law  may 
not  require  such  notice  where  no  contract  therefor  exists.4 

Carriers  by  Water  are  always  bound  to  give  notice  to  the  consignee  of  the 
arrival  of  his  goods,  the  rule  in  this  instance  arising  out  of  the  peculiar 
methods  of  transportation  used  by  such  carrier.5 

Notice  Does  Not  Affect  Liability  for  Past  Injuries.  —  The  giving  of  the  notice,  where 
it  is  essential,  will  not  affect  the  liability  of  the  carrier  for  injuries  already 
sustained  by  the  goods.6    And  where  the  goods  arrive  at  different  periods  and 


1.  Or  when  Consignee's  Address  is  Unknown.  — 

Provided  the  carrier  has  made  diligent  effort 
to  ascertain  the  consignee's  address,  without 
-success.  Kohn  v.  Packard,  3  La  224,  23  Am. 
Dec.  453;  Pelton  v.  Rensselaer,  etc.,  R.  Co., 
54  N.  Y.  214,  13  Am.  Rep.  568  (it  is  a  con- 
signee's duty  to  leave  his  address  with  the 
carrier's  agent);  Fenner  v.  Buffalo,  etc.,  R. 
Co.,  44  N.  Y.  505,  4  Am.  Rep.  709;  Northrop 
v.  Syracuse,  etc.,  R.  Co.,  3  Abb.  App.  Dec. 
(N.  Y.)  386,  5  Abb.  Pr.  N.  S.  (N.  Y.)  425;  The 
Peytona,  2  Curt.  (U.  S.)  21. 

In  Butler  v.  East  Tennessee,  etc.,  R.  Co.,  8 
Lea  (Tenn.)  33,  9  Am.  &  Eng.  R.  Cas.  249,  the 
plaintiff  had  shipped  his  goods  at  M.  to  P., 
consigned  to  himself,  to  which  latter  point 
he  walked,  traveling  in  search  of  work. 
About  two  weeks  after  their  arrival  at  P., 
the  goods  were  destroyed  by  an  accidental  fire. 
The  plaintiff  did  not  reach  P.  until  several 
days  later.  The  company  had  given  no 
notice  of  the  arrival  of  the  goods,  for  the  rea- 
son that  the  consignee  had  no  residence  or 
place  of  business  in  the  town,  and  his  post- 
office  was  not  known.  The  court  held  that  the 
company  was  not  liable  except  upon  proof  of 
negligence;  that  it  was  excused  from  giving 
notice  under  such  circumstances,  although  the 
statute  requires  personal  notice  when  the 
consignee  has  a  residence  or  place  of  busi- 
ness, or  a  written  notice  by  mail  where  he 
is  not  a  resident  of  the  town  to  which  the 
goods  are   sent.     M.    &    V.    Code  (Tenn.), 

8  2788. 

2.  Usage  Dispensing  with  Notice.  —  Ordinarily 
the  carrier  remains  liable  as  insurer  until 
notice  has  been  given  to  the  consignee  of  the 
arrival  of  his  goods.  It  is  competent,  how- 
ever, for  the  carrier  to  prove  a  uniform  usage 
and  course  of  business  by  which  goods  are  left 
at  the  usual  stopping  places  in  the  towns  to 
which  they  are  destined,  without  notice  to  the 
consignee;  and  if  such  usage  be  shown,  of 
such  long  continuance,  uniformity,  and  noto- 
riety, as  to  justify  a  jury  in  finding  that  it  was 
known  to  the  plaintiff  consignee,  the  carrier, 
upon  proof  of  compliance  with  the  require- 
ments of  the  usage,  will  be  discharged.  Gib- 
son v.  Culver,  17  Wend.  (N.  Y.)  305,  31  Am. 
Dec.    297.    Compare    Mierson    v.     Hope,  2 


Sweeny  (N.  Y.)  561.  See  also  Pindell  v.  St. 
Louis,  etc.,  R.  Co.,  34  Mo.  App.  675. 

Where  manufacturers  are  in  the  habit  of 
making  regular  shipments  of  goods  to  a  party 
who  acts  as  their  agent,  and  the  consignee 
is  in  the  habit  of  calling  daily  for  the  goods, 
the  carrier  is  not  bound  to  give  notice  of  their 
arrival,  but  is  discharged  from  responsibility 
after  the  goods  have  been  unloaded  and  the 
consignee  has  had  a  reasonable  time  in  which 
to  call  for  and  remove  them.  But  where  the 
agent  is  in  the  habit  of  not  calling  for  goods 
which  may  arrive  on  a  holiday,  the  carrier's 
liability  as  such  does  not  cease  as  to  goods  so 
arriving,  in  the  absence  of  notice  and  a  rea- 
sonable time  thereafter  for  the  agent  to  remove 
them.  J.  Russell  Mfg.  Co.  v.  New  Haven 
Steamboat  Co.,  50  N.  Y.  121,  52  N.  Y.  657. 

Consignee's  Place  of  Business  Closed  for  Holi. 
day.  —  Where  the  consignee's  place  of  busi- 
ness is  closed,  on  account  of  the  day  being  the 
Fourth  of  July,  when  the  goods  arrive  the  car- 
rier is  excused  from  giving  notice  of  arrival. 
Ely  v.  New  Haven  Steamboat  Co.,  53  Barb. 
(N.  Y.)  207. 

Custom  to  Deliver  to  Public  Draymen.  —  A  mere 
custom  of  delivering  goods  to  public  draymen 
will  not  excuse  notice.  Dean  v.  Vaccaro,  2 
Head  (Tenn.)  488,  75  Am.  Dec.  744. 

3.  The  Mary  Washington,  Chase's  Dec.  (U. 
S.)  125. 

4.  Tanner  v.  Oil  Creek  R.  Co.,  53  Pa.  St. 
411.  In  this  case  it  was  also  held  that  a  com- 
pany's freight  agent  may  bind  the  company  by 
an  agreement  to  give  such  notice. 

5.  Carriers  by  Water  Always  Bound  to  Give 
Notice  to  Consignee.  —  Bourne  v.  Gatliff,  11 
CI.  &  F.  45,  3  M.  &  G.  643,  42  E.  C.  L.  337,  4 
Bing  N.  Cas.  314,  33  E.  C.  L.  364;  Kohn  v. 
Packard,  3  La.  224,  23  Am.  Dec.  453;  Hill 
Mfg.  Co.  v.  Boston,  etc.,  R.  Corp.,  104  Mass. 
122,  6  Am.  Rep.  202;  McAndrew  v.  Whitlock, 
52  N.  Y.  40,  11  Am.  Rep.  657;  Shenk  v.  Phila- 
delphia Steam  Propeller  Co.,  60  Pa.  St.  109, 
100  Am.  Dec.  541;  Hermann  v.  Goodrich,  21 
Wis.  536,  94  Am.  Dec.  562.  See  also  Richard- 
son v.  Canadian  Pac.  R.  Co.,  19  Ont.  Rep. 
369,  45  Am.  &  Eng.  R.  Cas.  413. 

6.  The  Mary  Washington,  Chase's  Dec.  (U. 
S.)  125. 
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some  of  them  are  destroyed  before  the  carrier  has  had  opportunity  for  giving 
notice  of  the  latest  arrivals,  the  burden  is  on  the  carrier  to  show  what  portion 
of  the  goods  arrived  too  late  for  notice  to  be  given.1 

bb.  Sufficiency  of  Notice.  —  As  to  the  sufficiency  of  any  particular  notice,  it. 
seems  that  it  is  enough  if  the  notice  given  actually  informs  the  consignee  of 
the  arrival  of  his  goods  at  the  station  ;  great  accuracy  and  particularity  are 
not  requisite.  It  should  ordinarily  be  sent  by  mail,  since  a  mere  newspaper 
notice  is  not  sufficient  unless  shown  to  have  been  brought  to  the  consignee's 
attention.2 

The  Burden  of  Proof  is  upon  the  carrier,  in  ordinary  cases,  to  show  notice  in 
order  to  relieve  itself  from  liability  as  insurer,  but  the  notice  maybe  presumed, 
without  proof,  where  a  course  of  dealing  between  the  parties  is  shown,  under 
which  the  carrier  always  gave  notice.3 

(d)  Notice  to  Consignor  —  Carriers  by  Railroad.  —  When  a  carrier  by  railroad  has 
deposited  the  goods  in  safety  at  the  place  of  destination,  and  has  notified  the 
consignee  of  their  arrival,  its  liability  as  an  insurer  terminates  after  a  reason- 
able interval  for  the  removal  of  the  goods.4 

Carriers  Undertaking  Delivery.  —  But  where  the  carriers  themselves  undertake  to 
make  actual  delivery  to  the  consignee,  the  question  arises  whether,  upon  the 
refusal  of  the  consignee  to  receive  the  goods,  the  carrier  is  required  to  notify 
the  consignor  of  the  fact. 

Notice  to  Consignor  Held  Not  Essential.  —  One  class  of  authorities  hold  that  no  such 
obligation  in  general  rests  on  the  carrier.  It  is  considered  that  the  duty  of  the 
carrier,  as  such,  is  terminated  when  he  has  offered  to  make  delivery,  and  upon 
the  consignee's  refusal  to  receive,  the  carrier  becomes  merely  a  bailee  or  ware- 


1.  Richmond,  etc.,  R.  Co.  z>. White,  88  Ga.  805. 

2.  Sufficiency  of   Notice  —  How    Sent.  —  See 

Cavallaro  v.  Texas,  etc.,  R.  Co.,  110  Cal.  348. 

A  mere  notice,  published  in  a  newspaper 
and  addressed  to  the  public  generally,  to  the 
effect  that  all  goods  not  called  for  on  the  day 
of  their  arrival  will  be  warehoused,  is  no 
valid  notice  to  the  consignee.  Rome  R.  Co. 
v.  Sullivan,  14  Ga.  277. 

The  positive  evidence  of  a  consignee  of  goods 
that  he  did  not  receive  a  mailed  notice  of  their 
arrival  from  the  carrier  until  a  certain  day,  is 
entitled  to  greater  weight  than  the  inference 
that  he  received  them  at  an  earlier  date,  which 
the  carrier  seeks  to  draw  from  the  fact  that 
the  notice  was  mailed  several  days  earlier. 
Where  a  carrier  sees  fit  to  take  the  chances  of 
sending  a  notice  by  mail  instead  of  sending  it 
direct  by  messenger,  he  must  bear  the  conse- 
quences if  any  delay  occurs  in  the  receipt  of 
the  notice.  Solomon  v.  Philadelphia,  etc.,  Ex- 
press Steamboat  Co.,  2  Daly  (N.  Y.)  104. 

3.  Notice  to  Husband  Is  Notice  to  Wife.  —  In 
Furman  v.  Chicago,  etc.,  R.  Co.,  68  Iowa  219, 
23  Am.  &  Eng.  R.  Cas.  730,  household  goods 
belonging  to  the  wife  were  shipped  in  her  name 
over  the  defendant's  road  to  the  city  of  A., 
and  the  husband  presented  to  the  defendant's 
agent  at  the  city  of  M.  the  bill  of  lading,  and 
requested  that  the  goods  be  re-shipped  to  the 
city  of  M.  It  was  held  that  the  defendant 
had  the  right  to  presume  that  the  husband 
was  acting  as  the  wife's  agent,  and  its  duty 
to  notify  the  wife  that  the  goods  had  been 
attached  was  discharged  by  their  giving  such 
notice  to  the  husband. 

Proof  of  Mailing  Notice.  —  In  the  case  of  Col- 
lins v.  Alabama  G.  S.  R.  Co.,  104  Ala.  390,  the 
company,  in  order  to  prove  a  notice  to  the  con- 


signee, offered  to  show  that  within  twenty- 
four  hours  after  the  arrival  of  the  goods  it 
mailed  a  postal  card,  duly  addressed  to  the 
consignee,  informing  him  of  the  fact.  It  was 
objected  by  the  plaintiff  that  this  was  incom- 
petent, the  postal  card  itself  being  the  best 
evidence.  But  it  was  held  that  the  objection, 
was  not  well  taken,  the  court  saying:  "  The 
postal  card  was  itself  a  notice,  given  as 
directed  by  the  statute,  and  like  a  notice  to  quit 
or  notice  of  the  dishonor  of  a  bill  of  exchange, 
notice  to  produce  it  was  not  necessary.  Mail- 
ing the  notice  was  what  the  statute  required 
and  the  fact  necessary  to  be  proved." 

Notice  Presumed  from  Course  of  Business. — The 
notice  may  be  implied  from  the  general  usage 
and  course  of  business  between  the  parties,  and 
in  such  a  case  it  is  not  necessary  for  the  car- 
rier to  prove  notice;  it  will  be  presumed. 
Wood  v.  Milwaukee,  etc.,  R.  Co.,  27  Wis.  541, 
9  Am.  Rep.  465,  2  Am.  Ry.  Rep.  342. 
4.  See  supra,  this  section. 
If  the  consignee,  after  notice  of  the  receipt 
of  the  goods,  fails  to  receive  them,  the  carrier 
is  required  to  exercise  ordinary  diligence  as  a 
warehouseman  for  their  safety.  Gregg  v.  Illi- 
nois Cent.  R.  Co.,  147  111.  550,  37  Am.  St.  Rep. 
238. 

Failure  to  Notify  Shipper  of  Agent's  Neglect  to 
Receive.  —  Where  the  owner  of  a  lot  of  corn 
ships  the  same  to  himself  with  directions  to 
the  carrier  to  notify  the  shipper's  agent  of  the 
arrival  of  the  grain,  the  failure  of  the  carrier 
to  give  the  shipper  notice  of  the  neglect  of  his 
agent  to  receive  and  take  care  of  the  same  will 
not  render  the  carrier  liable  when  such  failure 
does  not  operate  to  the  injury  of  the  shipper. 
Gregg  v.  Illinois  Cent.  R.  Co.,  147  111.  550,  37 
Am.  St.  Rep.  238. 
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houseman,  liable  only  for  proper  and  ordinary  diligence  in  protecting  the  con- 
signor's interests.1  Whether  the  circumstances  make  such  a  notice  necessary 
is  for  the  jury,  and  he  is  liable  for  a  failure  to  give  notice  only  in  case  that 
failure  is  evidence  of  gross  negligence  in  respect  to  the  care  of  the  goods.2 

Notice  to  Consignor  Required.  —  It  has  been  decided,  on  the  other  hand,  that  the 
carrier,  upon  the  refusal  of  the  consignee  to  receive  the  goods,  must  notify 
the  consignor,  and  that  until  this  is  done  responsibility  as  a  carrier  continues.3 

d.  CONNECTING  CARRIERS.- — The  general  rules  stated  as  to  a  carrier's, 
liability  as  insurer  terminating  upon  its  depositing  the  goods  in  its  warehouse 
do  not  apply  where  the  carrier  is  an  initial  or  intermediate  carrier  of  goods, 
passing  over  several  connecting  lines.  In  such  a  case,  the  liability  of  each 
carrier  continues  in  general  until  that  of  the  succeeding  carrier  has  attached.4 

2.  Burden  of  Proof  on  Carrier.  —  In  an  action  against  a  carrier,  the  burden 
of  proof  is  on  it  to  prove  that  its  responsibility  is  that  of  warehouseman  only 
where  that  defense  is  set  up  ;  the  liability  of  a  common  carrier  having  once 
attached  is  presumed  to  continue  until  the  contrary  is  proven.5 


1.  Hudson  v.  Baxendale,  2  H.  &  N.  575; 
Steamboat  Keystone  v.  Moies,  28  Mo.  243,  75 
Am.  Dec.  123;  Hull  v.  Missouri  Pac.  R.  Co., 
60  Mo.  App.  593;  Lesinsky  v.  Great  Western 
Dispatch,  13  Mo.  App.  575;  Weed  v.  Barney, 
45  N.  Y.  344,  6  Am.  Rep.  96;  Kremer  v. 
Southern  Express  Co.,  6  Coldw.  (Tenn.)  356. 

Failure  to  Find  Consignee.  —  Where  the  con- 
signee is  not  a  resident  of  the  place  of  deliv- 
ery, and  the  carrier  after  due  inquiry  is  unable 
to  find  him  and  delivers  the  goods  to  other 
merchants  for  him,  such  delivery  being  bona 
fide  and  according  to  the  usage  of  trade,  the 
carrier  is  not  liable  to  the  consignor.  Mayell 
v.  Potter,  2  Johns.  Cas.  (N.  Y.)  371.  See  also 
Fisk  v.  Newton,  1  Den.  (N.  Y.)  45,  43  Am, 
Dec.  649. 

Goods  Sent  C.  0.  D.  —  The  fact  that  goods 
were  sent  C.  O.  D.  does  not  alter  the  rule  or 
impose  the  duty  of  notifying  the  consignor. 
Kremer  v.  Southern  Express  Co.,  6  Coldw. 
(Tenn.)  356. 

Consignee  Promising  to  Pay  —  Goods  Lost  pend- 
ing Payment. —  Where  the  carrier  tenders  goods 
to  the  consignee,  and  the  latter,  though  unable 
to  pay  what  is  due,  promises  to  pay  in  a  few 
days,  and  before  payment  the  carrier's  office  is 
broken  open  and  the  goods  stolen,  or  the  goods 
are  destroyed  by  fire,  the  carrier  is  liable  as  a 
warehouseman  only  and  is  not  guilty  of  negli- 
gence in  not  notifying  the  consignor  of  the  con- 
signee's inability  to  pay  for  and  take  the 
goods.  Weed  v.  Barney,  45  N.  Y.  344,  6  Am. 
Rep.  96;  Grossman  v.  Fargo,  6  Hun  (N.  Y.) 
310. 

2.  Hudson  v.  Baxendale,  2  H.  &  N.  575; 
Weed  v.  Barney,  45  N.  Y.  344,  6  Am.  Rep.  96; 
Kremer  v.  Southern  Express  Co.,  6  Coldw. 
(Tenn.)  356.  See  also  Zinn  v.  New  Jersey 
Steamboat  Co.,  49  N.  Y.  442,  10  Am.  Rep.  402. 
In  the  first  case  cited,  Bramwell,  B.,  in  de- 
livering judgment,  said:  "  The  true  rule  is 
that  when  a  consignee  refuses  to  accept  a  par- 
cel tendered  to  him  by  a  carrier,  the  carrier 
must  conduct  himself  as  a  reasonable  man 
would  do  with  reference  to  it.  I  doubt  if  a 
consignor  has  a  right  to  impose  on  a  carrier 
the  burden  of  doing  anything  after  he  has 
tendered  the  goods.  But,  assuming  that  he 
has,  it  is  sufficient  if  the  carrier  does  what  is 
reasonable.    It  was   urged    that  the  carrier 


must  inform  the  consignor  if  the  consignee- 
refuses  to  receive  the  parcel.  I  wholly  deny 
that  as  a  rule  of  law.  There  may  be  cases  in 
which  such  a  course  may  be  reasonable.  But 
in  others  the  consignor  may  not  be  known. 
Then  it  was  said  that  the  carrier  is  bound  to 
give  such  notice  where  it  is  reasonable  that  he 
should  do  so,  and  that  it  was  so  in  this  case. 
But  that  was  left  to  the  jury  and  decided  in 
favor  of  the  defendants." 

Where  Consignor  has  Failed  to  Disclose  His 
Address.  —  The  carrier  is  not  liable  to  the  con- 
signor for  failure  to  give  him  notice  of  the  re- 
fusal of  the  consignee  to  receive  goods,  where 
the  consignor  has  failed  to  disclose  his  name 
and  address.  Williams  v.  Holland,  22  How. 
Pr.  (N.  Y.  C.  PI.)  137. 

3.  American  Merchants'  Union  Express  Co. 
v.  Wolf,  79  111.  430. 

Upon  Refusal  Becomes  Warehouseman,  but  Must 
Notify  Consignor. —  In  American  Sugar  Refin- 
ing Co.  v.  McGhee,  96  Ga.  27,  it  was  held  that 
where  the  carrier  tenders  delivery  to  the  con- 
signee and  the  latter  declines  to  receive  the 
goods,  the  carrier's  liability  as  such  is  termi- 
nated and  he  becomes  chargeable  as  a  ware- 
houseman only,  but  as  warehouseman  he  is 
chargeable  with  the  duty  of  notifying  the  con- 
signor of  the  refusal,  and  the  further  duty  of 
holding  the  goods  subject  to  the  orders  of  the 
consignor.  See  also  Green,  etc.,  Nav.  Co.  v. 
Marshall,  48  Ind.  596. 

4.  See  the  title  Connecting  Carriers.  See 
also  Michigan  Cent.  R.  Co.  v.  Mineral  Springs 
Mfg.  Co.,  16  Wall.  (U.  S.)  318;  Brown  v. 
Pennsylvania  Co.,  63  Minn.  546;  Hooper  v.. 
Chicago,  etc.,  R.  Co.,  27  Wis.  81,  5  Am.  Ry. 
Rep.  302,  9  Am.  Rep.  439. 

Where  a  carrier  has  received  goods  for 
transportation  to  a  point  beyond  its  lines,  and 
there  are  no  means  of  public  transportation 
from  its  terminus  to  the  place  of  destination, 
its  duty  is  not  ended  by  mere  delivery  to  a 
warehouseman  there;  it  must  also  send  the 
consignee  notice  thereof.  Hermann  v.  Good- 
rich, 21  Wis.  536,  94  Am.  Dec.  562.  See  also- 
Goold  v.  Chapin,  20  N.  Y.  259,  75  Am.  Dec. 
398. 

5.  Burden  on  Company  to  Provo  It  Is  Liable  as 
Warehouseman  Only. —  Peoria,  etc.,  R.  Co.  v. 
U.  S.  Rolling  Stock  Co.,  136  111.  643,  29  Am. 
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3.  Rule  as  Affected  by  Special  Contract  or  Usage  —  Contract  Limiting  Liability  after 
Reasonable  Time  for  Removal. —  The  carrier  is  not  bound  to  act  as  warehouseman  as 
to  goods  transported  by  it  beyond  a  reasonable  time  in  which  to  allow  them 
to  be  taken  away  by  the  consignee  or  owner;  it  may  stipulate,  by  mere  notice 
communicated  to  the  consignee,  that  it  will  not  be  responsible  for  goods  not 
removed  within  a  reasonable  time,  and  if  they  are  not  removed  within  such 
time,  it  is  only  liable  as  a  gratuitous  bailee,  unless  a  charge  is  made  for  storage 
during  that  time.1 

Rule  as  to  Such  Limitations  where  Charge  is  Made  for  Storage.  —  Where  a  charge  is  made 
for  storage,  stipulations  attempting  to  limit  liability  are  of  no  practical  effect 
for  the  reason  that  the  carrier  cannot  stipulate  against  liability  for  losses 
resulting  from  its  own  negligence,  and  a  stipulation  confining  its  liability  to 
losses  caused  by  its  negligence  merely  states  its  liability  in  any  event.2 

Warehouses  at  "  Flag  stations."  —  A  railroad  company  is  not  required  by  law  to 
keep  a  warehouse  or  depot  at  every  station  along  the  line  of  its  road,  and  may 
stipulate  that  it  will  assume  no  liability  as  warehouseman  at  a  "  flag  station  " 
where  it  has  no  depot  or  agent ;  and  where  it  appears  that  the  parties  are  fully 
advised  at  the  time  of  shipment  that  the  company  has  no  depot  or  agent  at 
a  station,  and  the  exigencies  of  its  business  do  not  require  an  agent  there, 
the  liability  of  the  company  as  to  the  goods  terminates  with  their  safe  delivery 
on  the  side  track  at  such  point,  and  it  is  not  liable  as  warehouseman  for  their 
subsequent  safety.3 

Evidence  of  a  Usage  of  Business  in  the  vicinity  may  be  introduced  to  show  when 


St.  Rep.  348,49  Am.  &  Eng.  R.  Cas.  8r,  revers- 
ing 28  111.  App.  79. 

1.  Limitation  of  Liability  by  Contract  or 
Notice.  —  Van  Toll  v.  South-Eastern  R.  Co.,  12 
C.  B.  N.  S.  75,  104  E.  C.  L.  75,  31  L.  J.  C.  P. 
241;  Harris  v.  Great  Western  R.  Co.,  1  Q.  B. 
Div.  515,  45  L.  J.  Q.  B.  Div.  729. 

It  seems  that  the  carrier  may  stipulate  that 
its  liability  as  insurer  shall  cease  with  the 
arrival  of  the  goods  at  their  destination  and 
their  storage  in  the  depot.  Draper  v.  Dela- 
ware, etc.,  Canal  Co.,  118  N.  Y.  118,  42  Am.  & 
Eng.  R.  Cas.  410. 

2.  Limitation  of  Liability  where  Charge  Made  for 
Storage.  —  Gashweiler  v.  Wabash,  etc.,  R.  Co., 
83  Mo.  112,  25  Am.  &  Eng.  R.  Cas.  403,  53 
Am.  Rep.  558. 

In  the  case  of  Mitchell  v.  Lancashire,  etc., 
R.  Co.,  44  L.  J.  Q.  B.  107,  L.  R.  ro  Q.  B.  256, 
a  railway  company,  on  the  arrival  of  goods  at 
a  station,  gave  notice  to  the  consignee  that 
they  held  the  goods  "not  as  common  carriers, 
but  as  warehousemen  at  owner's  sole  risk,  and 
subject  to  the  usual  warehouse  charges,"  in 
which  notice  the  consignee  acquiesced.  It 
was  held  upon  the  construction  of  the  terms  of 
this  notice,  that  it  did  not  qualify  the  duty  of 
the  company  as  warehousemen  and  free  them 
from  the  ordinary  liability  to  take  reasonable 
care,  and  that  they  were,  therefore,  liable  for 
damage  happening  through  their  negligence. 
Redman's  Law  of  Railway  Carriers  (2d  ed.), 
p.  133.  See  also  Kimball  v.  Western  R.  Corp. 
6  Gray  (Mass.)  542. 

3.  Not  Bound  to  Have  Depots  at  Flag  Stations. — 
South,  etc.,  Alabama  R.  Co.  v.  Wood,  66  Ala. 
167,  9  Am.  &  Eng.  R.  Cas.  419,  41  Am.  Rep. 
749.  In  this  case,  the  court,  by  Somerville,  J., 
observed:  "  We  can  see  no  reason  why  a  rail- 
way company,  acting  as  a  common  carrier, 
cannot  stipulate,  by  a  contract  express  or  im- 
plied, that  their  liability  as  a  carrier  shall  ter- 
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minate  with  a  delivery  at  a  particular  point, 
and  that  they  will  assume  no  liability  at  all,  in 
such  case,  as  warehousemen.  If  the  consignee 
is  fully  advised,  at  the  time  of  shipment,  that 
the  company  has  no  agent  at  the  particular 
station  or  place  to  which  the  consignment  is 
made,  and  the  failure  to  employ  such  agent  is 
not  shown  to  be  unreasonable  in  view  of  the 
condition  of  the  company's  business,  there  is, 
in  the  absence  of  rebutting  circumstances,  an 
implied  consent  that  the  carrier's  responsibil- 
ity shall  be  dissolved,  when  he  has  done  all 
that  the  nature  of  the  case  permits  him  to  do, 
according  to  the  reasonable  and  proper  usages 
of  his  business."  See  also  Alabama,  etc..  R. 
Co.  v.  Kidd,  35  Ala.  209.  Compare  Chicago, 
etc.,  R.  Co.  v.  Hoyt,  37  111.  App.  64,  holding 
that  a  carrier  must  have  a  place  of  its  own  or 
access  to  the  places  of  other  companies  at 
which  to  discharge  its  freight  and  to  take  care 
of  it  for  the  consignees  for  a  reasonable  time. 
But  it  seems  this  is  not  intended  to  apply  to 
insignificant  stations. 

Delivery  to  Responsible  Third  Party.  —  A  com- 
mon carrier  may  discharge  his  liability  entirely 
by  placing  the  goods  in  a  warehouse  at  the 
place  of  destination,  or  by  delivering  them 
safely  to  some  responsible  third  person  who 
will  undertake  to  keep  them  safely  and  deliver 
them  to  the  consignee  when  called  for,  in  case 
the  consignee  cannot  be  found  or  refuses 
or  neglects  to  take  them  away  within  a  rea- 
sonable time  after  tender  or  notice.  Cook  v. 
Erie  R.  Co.,  58  Barb.  (N.  Y.)  312.  See  also 
Mayell  v.  Potter,  2  Johns.  Cas.  (N.  Y.)  371; 
Alabama,  etc.,  R.  Co.  v.  Kidd,  35  Ala.  209, 
where  it  was  held,  however,  that  if  the  com- 
pany binds  itself  to  deliver  the  goods  to  its 
own  agent,  it  is  liable  if  its  agent  deposits 
them  in  the  warehouse  of  a  third  person 
who  by  mistake  delivers  them  to  the  wrong 
person. 
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the  carrier's  responsibility  as  a  common  carrier  ceases,  as  well  as  when  it 
commenced.1 

Reasonableness  of  Limitation  as  to  Time  for  Eemoval.  —  Any  rule  or  special  contract 
fixing  a  limit  within  which  the  consignee  must  call  for  his  goods  and  beyond 
which  the  carrier  will  hold  them  under  the  liability  of  a  warehouseman  only, 
must  be  reasonable  in  order  to  be  of  any  effect ;  such  reasonableness  is  a  ques- 
tion of  fact  to  be  determined  from  the  circumstances°of  each  separate  case.8 

Limitation  in  Charter  of  Railroad.  —  The  provisions  of  the  charter  of  a  railroad 
•company  or  other  corporation  carrier  may  affect  the  character  of  its  liability 
as  warehouseman.3 

Goods  to  be  Kept  until  Called  For.  —  When  the  carrier  accepts  goods  with  an  under- 
standing on  its  part  that  they  may  be  left  at  its  depot  until  called  for,  it  is 
bound  to  hold  them  for  a  reasonable  time  for  the  consignee  to  demand  and 
receive  delivery  of  them ;  after  such  reasonable  time,  its  liability  is  that  of  a 
warehouseman  only.4 

4.  Duty  of  Carrier  as  Warehouseman  —  a.  Duty  to  Store  Safely.  —  After 
the  transportation  of  the  goods  intrusted  to  it  is  ended,  it  is  the  carrier's  duty 


1.  Evidence  of  Usage  of  Business.  —  Farmers', 
■etc.,  Bank  v.  Champlain  Transp.  Co.,  16  Vt. 
52,  42  Am.  Dec.  491.    See  supra,  this  section, 

Notice  to  Consignee. 

Usually  the  liability  of  the  common  carrier 
•continues  until  the  delivery  of  the  goods;  but 
a  usage  that  is  known  to  the  parties,  or  so 
established  and  settled,  or  so  uniformly  acted 
on,  or  so  notorious,  as  to  be  presumed  to  be 
known  to  the  parties,  may  be  given  in  evi- 
dence, even  where  there  is  an  express  written 
contract  to  carry,  showing  that  it  was  usual  to 
deliver  packages  to  the  proprietor  of  a  building 
to  which  the  goods  were  addressed,  whenever 
the  consignee  himself  was  not  found  in  at  the 
time.    Stimson  v.  Jackson,  58  N.  H.  138. 

But  when  the  duty  of  a  common  carrier  as 
to  the  delivery  of  freight  has  ended,  no  cus- 
tom or  practice  of  his  servants  in  assisting 
consignees  in  moving  or  loading  their  goods 
■can  affect  the  principal.  Jewell  v.  Grand 
Trunk  R.  Co.,  55  N.  H.  84,  n  Am.  Ry.  Rep.  496. 

2.  Time  Fixed  by  Special  Agreement.  —  See 
Collins  v.  Alabama  G.  S.  R.  Co.,  104  Ala.  390, 
61  Am.  &  Eng.  R.  Cas.  229;  Miller  v.  Mans- 
field, 112  Mass.  260;  Dimmick  v.  Milwaukee, 
etc.,  R.  Co.,  18  Wis.  471. 

Stipulation  for  Immediate  Removal  without 
Notice.  —  It  seems  that  a  stipulation  requiring 
immediate  removal  of  cotton,  upon  its  arrival 
at  its  destination,  without  providing  for  notice 
to  the  consignee,  is  unreasonable  and  will  not 
be  enforced.  Louisville,  etc.,  R.  Co.  -'.  Oden, 
80  Ala.  38. 

Liability  to  Cease  after  Twenty-four  Hours. — 

Where  a  railroad  company  makes  a  rule 
that  freight  must  be  taken  away  within 
twenty-four  hours  after  being  unloaded,  its 
liability  as  carrier  does  not  cease  where  it 
unloads  goods  and  places  them  in  a  ware- 
house before  the  expiration  of  the  twenty-four 
hours,  but  continues  for  that  length  of  time, 
unless  the  goods  are  delivered  to  the  owner  or 
some  one  authorized  to  receive  them.  Angle 
V.  Mississippi,  etc.,  R.  Co.,  9  Iowa  487. 

3.  Effect  of  Special  Charters  of  Railroad  Com- 
panies. —  Special  provisions  in  charters  are 
now  of  so  rare  occurrence  that  the  subject  does 
not  demand  extended  treatment.    The  charter 


of  the  Michigan  Central  Railway  Co.  provided 
specially  that  upon  notice  to  the  consignee  of 
the  arrival  of  the  goods,  the  liability  of  the 
company  should  become  that  of  warehouseman 
only,  after  the  lapse  of  a  reasonable  time 
allowed  for  the  consignee  to  remove  his  goods. 
This,  however,  is  merely  a  statement  of  the 
general  rule  as  adopted  in  most  of  the  states. 
See  Michigan  Cent.  R.  Co.  v.  Ward,  2  Mich. 
538;  Michigan  Cent.  R.  Co.  v.  Hale,  6  Mich. 
243;  Michigan  Cent.  R.  Co.  v.  Lantz,  32 
Mich.  502,  8  Am.  Ry.  Rep.  74.  See  also  Michi- 
gan Cent.  R.  Co.  v.  Mineral  Springs  Mfg.  Co., 
16  Wall.  (U.  S.)  318;  Mills  v.  Michigan  Cent. 
R.  Co.,  45  N.  Y.  622,  6  Am.  Rep.  152. 

"Awaiting  Delivery."  —  Where  the  charter 
provided  that  the  company  should  be  liable  as 
warehouseman  and  not  as  insurer  for  goods 
awaiting  delivery,  it  was  held  that  property 
on  deposit  in  depots  was  to  be  considered  as 
awaiting  delivery  as  soon  as  it  was  in  condi- 
tion to  be  delivered  to  the  consignee  when  de- 
manded. Michigan  Cent.  R.  Co.  v.  Hale,  6 
Mich.  243. 

4.  Goods  to  be  Held  until  Called  For.  —  Chap- 
man v.  Great  Western  R.  Co.,  42  L.  T.  N.  S. 
252. 

Where  the  goods  are  left  at  the  depot  to  suit 
the  convenience  of  the  consignee,  the  carrier's 
liability  is,  at  most,  that  of  a  warehouseman 
only.    Oderkirk  ?'.  Fargo,  58  Hun  (N.  Y.)  347. 

Delivery  to  Warehouseman  after  Reasonable 
Time.  —  Where  the  carrier  agrees  with  the 
owner  of  the  goods,  after  their  arrival,  to  keep 
them  a  certain  length  of  time  for  him,  it  may, 
at  the  expiration  of  such  time,  deliver  them 
to  a  warehouseman,  and  when  this  is  done  the 
latter  is  not  its  agent  and  it  is  not  liable  for 
any  loss  occurring  through  the  negligence  of 
the  warehouseman.  Bickford  ?'.  Metropolitan 
Steamship  Co.,  109  Mass.  151. 

Agreement  Must  Be  with  Authorized  Agent.  — 
If  the  agreement  by  which  the  goods  are  to  be 
left  until  called  for  is  with  one  who  is  a  mere 
baggageman,  with  no  authority  to  make  such 
an  agreement,  the  carrier  is  not  bound  by  it 
See  Mulligan  v.  Northern  Pac.  R.  Co.,  (Dakota 
1886)  29  N.  W.  Rep.  659,  27  Am.  &  Eng.  R. 
Cas.  33.  See  the  title  Baggage,  vol.  3.  p.  566. 
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to  store  them  safely  in  its  warehouse  or  depot  for  and  on  account  of  the  con- 
signee,  and  to  hold  them  until  called  for,1  or  during  the  lapse  of  a  reason- 
able time,  after  which  they  may  be  subjected  to  its  lien  for  freight  or  storage 
charges.* 

storage  in  Particular  Warehouse.  —  Where  the  carrier  is  required  by  law  or  by 
special  contract  to  deliver  goods  at  a  certain  warehouse  and  store  them  there,, 
its  liability  remains  that. of  a  common  carrier  until  they  have  been  stored  at 
such  a  warehouse,  and  does  not  cease  with  storage  in  another  warehouse.3 

b.  Liability  for  Negligence  —  (i)  Generally — warehouseman  Liable  for 
Want  of  Ordinary  Care. —  After  the  carrier  has  become  a  warehouseman  only, 
with  respect  to  the  goods  in  its  charge,  it  is  liable  only  for  such  losses 
or  injuries  as  are  shown  to  have  resulted  from  the  want  of  ordinary  care  on  its 
part  4  —  such  care  as  men  of  reasonable  prudence  ordinarily  exercise  for  the 
safety  of  their  own  goods  under  similar  circumstances.5 


1.  Duty  to  Store  and  Keep  Safely.  —  Gregg  v. 
Illinois  Cent.  R.  Co.,  147  111.  550,  37  Am.  St. 
Rep.  238;  Cahn  v.  Michigan  Cent.  R.  Co.,  71 
111.  96;  Chicago,  etc.,  R.  Co.  v.  Bensley,  69 
111.  630;  Scheu  v.  Benedict,  116  N.  Y.  510,  15 
Am.  St.  Rep.  426;  Cook  v.  Erie  R.  Co.,  58 
Barb.  (N.  Y.)  312.  See  also  Culbreth  v.  Phila- 
delphia, etc.,  R.  Co.,  3  Houst.  (Del.)  392;  Mc- 
Henry  v.  Philadelphia,  etc.,  R.  Co.,  4  Harr. 
(Del.)  448. 

"  A  railroad  corporation  does  not  discharge 
itself  of  its  duty  as  a  carrier  by  merely  bring- 
ing goods  to  the  terminus  of  its  road;  it  is 
bound  also  to  unload  them  with  due  care  and 
put  them  in  a  place  where  they  will  be  reason- 
ably safe  and  free  from  injury.  Until  this  is 
done,  the  duty  and  responsibility  which  attach 
to  a  corporation  as  carriers  do  not  close." 
Rice  v.  Boston,  etc.,  R.  Corp.,  98  Mass.  212; 
Milwaukee,  etc.,  R.  Co.  v.  Fairchild,  6  Wis. 
403- 

2.  See  infra,  this  title,  Carrier's  Lien  for 
Charges. 

To  Provide  Safe  Place  for  Storage.  —  Although 
the  bill  of  lading  may  be  silent  on  the  subject, 
it  is  a  part  of  the  carrier's  duty,  by  virtue  of 
the  contract  of  transportation,  to  provide  a 
place  where  the  goods  may  be  safely  kept  after 
they  have  been  unloaded  from  the  cars  in 
which  they  were  transported  and  while  they 
are  awaiting  removal  by  the  consignee.  Mer- 
chants' Dispatch,  etc.,  Co.  v.  Merriam,  111 
Ind.  5,  31  Am.  &  Eng.  R.  Cas.  78;  Sunderland 
v.  Westcott,  2  Sweeny  (N.  Y.)  260,  40  How. 
Pr.  (N.  Y.)  468. 

Storage  Can  Only  Be  at  Place  of  Destination. — 
After  a  carrier  has  contracted  to  carry  goods 
to  a  designated  point  he  cannot  store  them  at 
an  intermediate  point,  on  the  ground  that  he 
believes  a  further  carriage  unsafe.  If  there 
were  any  reasons  for  doubting  the  safety  of 
the  method  of  transportation  over  the  whole 
route,  the  shipper  should  have  been  notified  of 
the  fact  at  the  time  of  delivery  of  the  goods  to 
the  carrier.  Van  Winkle  v.  Adams  Express 
Co.,  3  Robt.  (N.  Y.)  59. 

3.  When  Storage  in  a  Particular  Warehouse 
Necessary.  —  Thus,  where  a  railroad  company 
has  knowingly  received  and  transported  goods 
which  could  legally  be  deposited  only  in  a 
bonded  warehouse,  and,  upon  their  arrival  at 
the  point  of  destination,  stores  them  without 
notifying  the  revenue  officers  or  the  consignee, 


the  company's  responsibility  as  a  common 
carrier  will  continue.  Chicago,  etc.,  R.  Co.  v.. 
Sawyer,  69  111.  285,  18  Am.  Rep.  613. 

An  Illinois  statute  expressly  prohibits  rail- 
road companies  from  storing  grain  transported 
by  them  in  any  warehouse  other  than  that  to> 
which  it  was  specifically  consigned;  and  it 
seems  that  their  liability  as  common  carriers 
for  such  grain  would  continue  until  a  storage 
in  the  proper  warehouse.  See  Vincent  v.. 
Chicago,  etc.,  R.  Co.,  49  111.  33;  People  v. 
Chicago,  etc.,  R.  Co.,  55  111.  95,  8  Am.  Rep. 
631. 

The  same  rule  would  apply  where  there 
was  a  special  contract  to  deliver  at  a  particular 
warehouse.  See  Moore  v.  Michigan  Cent.  R. 
Co.,  3  Mich.  23. 

4.  St.  Louis,  etc.,  R.  Co.  v.  Bone,  52  Ark.  26.. 
See  also  the  titles  Bailments,  vol.  3,  p.  746; 
Warehouseman. 

5.  Ordinary  Care  —  England.  —  Giblin  v.  Mc- 
Mullen,  L.  R.  2  P.  C.  317,  5  Moo.  P.  C.  N.  S. 
434,  17  W.  R.  445;  Searle  v.  Laverick,  L.  R. 
9  Q.  B.  122,  43  L.  J.  Q.  B.  43. 

United  States.  —  Farmers'  L.  &  T.  Co.  v. 
Oregon  R.,  etc.,  Co.,  73  Fed.  Rep.  1003;  White 
v.  Colorado  Cent.  R.  Co.,  3  McCrary  (U.  S.)< 
559,  5  Dill.  (U.  S.)  428. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Dodd, 
59  Ark.  317. 

Delaware. — Culbreth  v.  Philadelphia,  etc., 
R.  Co.,  3  Houst.  (Del.)  392. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Scott,  42 
111.  132. 

Iowa.  —  Leland  v.  Chicago,  etc.,  R.  Co., 
(Iowa  1885)  23  N.  W.  Rep.  390,  21  Am.  &~ 
Eng.  R.  Cas.  108. 

Massachusetts. — Aldrich  v.  Boston,  etc.,  R. 
Co.,  100  Mass.  31,  1  Am.  Rep.  76,  97  Am.  Dec. 
74;  Parker  v.  Lombard,  100  Mass.  405. 

Minnesota. — Armstrongs.  Chicago,  etc.,  R. 
Co.,  45  Minn.  85,  45  Am.  &  Eng.  R.  Cas.  422,. 
note. 

New  Jersey.  —  Morris,  etc.,  R.  Co.  v.  Ayres, 
29  N.  J.  L.  393,  80  Am.  Dec.  215. 

Pennsylvania.  —  McCarty  v.  New  York,  etc., 
R.  Co.,  30  Pa.  St.  247. 

Failure  to  Provide  Proper  Warehouse  —  Evi- 
dence.—  The  carrer  being  liable  for  negligence 
in  failing  to  provide  a  warehouse  properly  and 
safely  constructed,  evidence  of  the  character 
of  its  freight  depot,  the  materials  of  which  it 
is  constructed,  its  liability  to  take  fire,  and 
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Inevitable  Accident  and  Irresistible  Force.  — 

facts  of  a  similar  nature,  is  admissible.  Whit- 
mey  v.  Chicago,  etc.,  R.  Co.,  27  Wis.  327,  5  Am. 
Ry.  Rep.  291. 

A  Mere  Failure  to  Deliver  or  to  Transport 
Promptly,  in  consequence  of  which  the  goods 
decay,  constitutes  such  negligence  as  may 
render  the  carrier  liable.  See  Glenn  v.  Char- 
lotte, etc.,  R.  Co.,  63  N.  Car.  510. 

What  Is  Reasonable  Care.  —  Where  goods  in 
•  course  of  transportation  are  burned  and  the 
carrier's  liability  is  by  the  special  contract 
limited  to  losses  caused  by  its  negligence,  it  is 
proper  to  instruct  the  jury  that  the  carrier  is 
not  liable  if  "  reasonable  care  "  was  used 
and  if  the  car  was  "  reasonably  "  suitable  for 
the  transportation  of  the  goods  lost.  The  word 
"  reasonable  "  is  intended  in  this  connection  to 
convey  the  idea  that  the  carrier  was  bound  to 
use  that  care  and  foresight  which  were  appro- 
priate to  the  occasion  and  necessary  in  like  ex- 
igencies and  employments,  as  distinguished 
from  that  ordinary  care  which  a  mere  bailee 
is  required  to  exercise.  Levering  v.  Union 
Transp.,  etc.,  Co.:  42  Mo.  88,  3  Am.  Rep.  245, 
97  Am.  Dec.  320. 

In  Baltimore,  etc.,  R.  Co.  v.  Schumacher,  29 
Md.  168,  96  Am.  Dec.  510,  it  is  said  that  the 
care  of  the  warehouseman  should  be  propor- 
tioned to  the  injury  or  loss  likely  to  be  sus- 
tained by  the  absence  of  it. 

Illustrations.  —  In  Turrentine  v.  Wilmington, 
etc.,  R.  Co.,  100  N.  Car.  375,  6  Am.  St.  Rep.  602, 
the  defendant  company  had  in  its  warehouse 
goods  belonging  to  the  plaintiff,  and  on  which 
the  freight  had  been  paid,  but  which  were 
being  retained  there  at  the  plaintiff's  request. 
A  fire  having  broken  out  near  the  warehouse, 
"but  not  on  the  company's  ground,  the  plaintiff 
-asked  permission  to  remove  his  goods,  but  was 
refused  because,  in  the  opinion  of  the  com- 
pany's officers,  if  the  warehouse  were  opened 
much  of  the  property  therein  would  be  stolen; 
in  addition  to  this  the  danger  then  seemed 
•slight.  The  company  made  every  effort  to  put 
out  the  fire  and  prevent  its  reaching  the  ware- 
house, and  when  the  danger  became  certain, 
had  the  doors  of  the  warehouse  opened  and 
;as  many  goods  as  possible  removed.  In  an 
action  by  plaintiff  to  recover  for  the  loss  of  his 
goods,  it  was  held  that  it  was  not  the  duty  of 
the  company  to  act  upon  the  suggestion  of  the 
plaintiff,  or  strangers,  as  to  the  best  method  of 
•saving  the  goods  in  the  warehouse;  that  if  it 
used  all  means  at  its  command  and  acted  upon 
the  bona  fide  judgment  of  its  employees  as  to 
the  best  method  to  prevent  the  destruction  or 
loss  of  the  warehouse  and  goods  therein,  it  was 
not  liable  for  the  destruction  of  the  plaintiff's 
•goods. 

In  an  action  against  the  defendant  railroad 
•company  for  the  loss  of  cotton  claimed  to  have 
"been  caused  by  fire  started  by  sparks  from  the 
•defendant's  engines,  the  court  charged  that  if 
the  town  council  erected  and  controlled  the 
platform  and  allowed  persons  to  place  cotton 
thereon,  knowing  its  liability  to  destruction  by 
fire,  and  did  not  take  the  necessary  precautions 
to  prevent  it,  this  constituted  the  intervention 
■of  an  independent,  responsible  agent,  and  the 
defendant  was  not  liable  except  for  the  negli- 
gent destruction  of  the  cotton.     It  was  held 


.s  a  warehouseman,  the  carrier  is  there- 

that  there  was  no  error  in  this.  Brown  v. 
Atlanta,  etc.,  Air  Line  R.  Co.,  19  S.  Car.  39, 
13  Am.  &  Eng.  R.  Cas.  479. 

In  E.  O.  Stanard  Milling  Co.  v.  White  Line 
Cent.  Transit  Co.,  122  Mo.  258,  61  Am.  & 
Eng.  R.  Cas.  186,  which  was  an  action  against 
the  defendant  company  for  the  loss  of  goods 
destroyed  by  fire  while  in  its  warehouse  at 
the  end  of  the  transit,  the  complaint  charged 
that  the  negligence  of  the  defendant  company 
consisted  in  its  failing  and  neglecting  to  exer- 
cise reasonable  care  while  the  property  was 
so  stored.  It  was  held  that  evidence  that  the 
alleged  negligence  consisted  in  storing  the 
property  in  a  warehouse  which  was  unsafe 
solely  because  of  its  proximity  to  a  lard  re- 
finery, was  not  admissible.  Nor  could  the  plain- 
tiff show  that  after  the  fire  the  defendant 
company  refused  to  allow  the  owners  of  the  lard 
refinery  to  erect  another  refinery  on  that  lot. 
Citing,  as  to  the  first  point,  Yarnell  v.  Kansas 
City,  etc.,  R.  Co.,  113  Mo.  570.  See  also  as  to 
the  latter  point,  Brennan  v.  St.  Louis,  92  Mo. 
488,  16  Am.  &  Eng.  Corp.  Cas.  486;  Alcorn  v. 
Chicago,  etc.,  R.  Co.,  108  Mo.  81. 

The  mere  fact  that  a  traction  engine  was  left 
near  the  station  house  for  some  time  and  that 
a  fire  occurred  soon  after  it  was  moved  away, 
is  no  evidence  of  negligence  on  the  carrier's 
part.  See  Wald  v.  Louisville,  etc.,  R.  Co.,  92 
Ky.  645. 

The  carrier  is  not  chargeable  with  negli- 
gence in  leaving  the  goods  on  his  boat  during 
one  night,  on  deck,  with  a  tarpaulin  thrown 
over  them,  instead  of  storing  them  in  a  ware- 
house, when  he  had  allowed  them  to  remain 
on  the  boat  until  night  because  the  consignee 
had  promised  from  time  to  time  during  the 
day  to  call  for  and  remove  them.  Brand  v. 
New  Jersey  Steamboat  Co.,  10  Misc.  Rep. 
(N.  Y.  C.  PI.)  128. 

Nor  is  the  proof  of  negligence  sufficient 
where,  in  an  action  for  cotton  burned  while 
lying  at  a  lonely  country  landing,  the  only 
testimony  going  to  show  negligence  was  the 
fact  that  the  cotton  was  lying  on  flats  and  un- 
covered, it  appearing  that  it  was  there  await- 
ing shipment  on  a  steamer.  The  Guiding 
Star,  53  Fed.  Rep.  936. 

Evidence  of  Negligence.  ■ —  In  an  action  to 
charge  a  carrier  with  liability  for  a  loss  result- 
ing from  its  negligence  as  a  warehouseman,  it 
is  competent  for  either  party  to  show  the  de- 
gree of  care  usually  exercised  by  warehouse- 
men in  the  vicinity  in  the  case  of  property 
similar  to  that  whose  loss  is  the  basis  of  the 
action.  Cass  v.  Boston,  etc.,  R.  Co.,  14  Allen 
(Mass.)  448.  But  the  carrier  cannot  show  as  a 
defense  that  the  goods  in  question  were  treated 
in  the  same  way  and  were  cared  for  with  the 
same  degree  of  care  which  the  same  kind  of 
goods  had  always  received  at  that  station,  and 
that  none  had  ever  before  been  lost.  Lane  v. 
Boston,  etc.,  R.  Co.,  112  Mass.  455. 

Where  goods  were  lost  while  in  the  open  air, 
after  their  arrival  at  the  place  of  destination, and 
it  is  sought  to  make  the  company  liable  for  neg- 
ligence in  not  safely  storing  them,  evidence  on 
the  part  of  the  carrier  that  there  was  not  room 
in  the  freight  house  at  the  time,  and  as  to  its 
sufficiency  for  the  business  usually  done  at  that 
;  Volume  V. 


Carrier's  Liability 


'CARRIERS  OF  GOODS. 


as  Warehouseman. 


fore  not  liable  for  a  loss  caused  by  an  accidental  fire,1  or  for  goods  stolen,2  or 
for  losses  caused  by  the  explosion  of  dangerous  goods,  of  whose  character  it 
w  as  ignorant,3  stored  in  its  warehouse,  nor  for  similar  losses,4  except  upon 
proof  that  such  losses  were  the  proximate  consequence  of  its  own  want  of 
ordinary  care. 

No  Charge  Made  for  Storage.  —  Where  the  storage  of  the  goods  is  gratuitous  the 
carrier  becomes,  like  other  gratuitous  bailees,  liable  only  for  losses  caused  by 
its  gross  negligence.* 

Not  Gratuitous  until  After  Reasonable  Time  for  Delivery.  —  But  the  storage  is  not 
gratuitous,  even  where  no  special  compensation  is  charged  or  received  there- 


station,  is  admissible  as  tending  to  disprove 
negligence.  Stowe  v.  New  York,  etc.,  R.  Co., 
113  Mass.  521. 

i.  Accidental  Fire.  —  Chapman  v.  Great 
Western  R.  Co.,  28  W.  R.  566  ;  Collins  v.  Ala- 
bama G.  S.  R.  Co.,  104  Ala.  390,  61  Am.  & 
Eng.  R.  Cas.  229;  Stewart  v.  Gracy,  93  Tenn. 
314  (not  liable  for  fire  wilfully  started  by 
employee).  See  also  the  illustrations  in  the 
preceding  note. 

The  carrier  cannot  be  charged  with  negli- 
gence because  his  servants  negligently  failed 
to  save  the  plaintiff's  goods  from  an  accidental 
fire  at  night,  it  not  being  shown  that  such  serv- 
ice was  in  the  ordinary  course  and  duty  of 
their  employment.  Aldrich  v.  Boston,  etc.,  R. 
Co.,  100  Mass.  31,  1  Am.  Rep.  76,97  Am.  Dec. 
74.  Compare  Chicago,  etc.,  R.  Co.  v.  Scott,  42 
111.  132;  Galveston,  etc.,  R.  Co.  v.  Smith,  81 
Tex.  479. 

In  Basnight  v.  Atlantic,  etc.,  R.  Co.,  111  N. 
Car.  592,  a  car  load  of  lumber  was  left  on  the 
side  track  at  the  defendant  company's  station 
awaiting  instructions  to  ship  from  the  consignor 
who  had  loaded  it.  It  was  held  that  the  car- 
rier was  a  mere  gratuitous  bailee,  and  that  the 
mere  fact  that  it  had  allowed  the  car  to  stand 
on  the  track  near  a  kiln  from  which  a  fire 
originated  was  not  sufficient  to  create  any  lia- 
bility on  its  part  for  the  loss  of  the  car  in  such 
fire. 

In  Barron  v.  Eldridge,  100  Mass.  455,  1  Am. 
Rep.  126,  a  railroad  company  was  sued  for 
the  loss  of  certain  grain  and  flour  which  was 
burned  (the  flour  in  the  sheds  and  the  grain  in 
the  grain  elevator)  after  delivery  to  the  com- 
pany and  before  shipment.  It  appeared  that 
the  shed  was  of  wood  and  not  slated,  and  only 
a  few  feet  from  the  track,  and  that  it  caught 
fire  from  sparks  emitted  by  a  wood-burning 
shifting  engine;  that  the  elevator,  where  the 
grain  was  destroyed,  was  on  a  wharf  about  two 
hundred  and  fifty  feet  from  the  sheds,  most  of 
the  intervening  space  being  covered  with 
water;  the  fire  occurred  in  July,  when  it  was 
very  dry.  It  was  held  that  the  evidence  was 
sufficient  to  show  negligence  in  causing  the 
loss  of  flour,  but  not  in  causing  that  of  the 
grain. 

See  also  Thomas  v.  Wabash,  etc.,  R.  Co.,  63 
Fed.  Rep.  200,  61  Am.  &  Eng.  R.  Cas.  206, 
note,  affirmed  in  Thomas  v.  Lancaster  Mills, 
71  Fed.  Rep.  481,  34  U.  S.  App.  404,  where 
the  carrier  was  held  liable  for  negligence  in 
placing  cotton  on  open  barges  in  the  river  and 
leaving  it  there  where  the  steamers  were  con- 
stantly passing  and  where  sparks  from  one  of 
such  steamers  eventually  set  fire  to  the  cotton. 


In  the  opinion  delivered  in  the  Circuit  Court 
it  was  said:  "  It  is  not  mere  delay,  there- 
fore, but  negligent  delay  in  a  dangerous 
place  —  wilful,  it  may  be  said,  and  deliberate 
exposure  of  the  cotton  to  danger  from  fire, 
that  fixes  the  liability  of  the  carrier.  The 
danger  could  have  been  foreseen,  should  have 
been  foreseen,  and  guarded  against."  See 
also  St.  Louis,  etc.,  R.  Co.  v.  Dodd,  59  Ark. 
317,  61  Am.  &  Eng.  R.  Cas.  247  (leaving  cot- 
ton on  platform  near  engines  in  very  dry 
weather). 

2.  Goods  Stolen.  —  Finucane  v.  Small,  1  Esp. 
N.  P.  315;  Mote  v.  Chicago,  etc.,  R.  Co.,  27 
Iowa  22,  1  Am.  Rep.  212;  Williams  v.  Hol- 
land, 22  How.  Pr.  (N.  Y.  C.  PI.)  137. 

In  such  a  case,  the  burden  is  on  the  plaintiff 
to  prove  that  the  theft  resulted  from  a  want 
of  ordinary  care  on  the  part  of  the  defendant 
carrier.  Lamb  v.  Western  R.  Corp.,  7  Allen 
(Mass.)  98. 

In  the  case  of  Neal  v.  Wilmington,  etc.,  R. 
Co.,  8  Jones  L.  (N.  Car.)  482,  the  agent  of  the 
defendant  railroad  company  received  goods 
into  the  company's  warehouse  at  a  country 
station,  which  was  an  ordinary  wooden  struc- 
ture kept  fastened  with  iron  locks,  bolts,  and 
bars;  the  agent  himself  lived  only  two  hun- 
dred yards  away.  It  was  held  that  these 
facts  showed  ordinary  care  on  the  part  of  the 
company,  so  that  it  could  not  be  made  liable 
for  the  loss  of  such  goods  by  theft. 

3.  Weed  v.  Barney,  45  N.  Y.  344,  6  Am.  Rep. 
96.  See  also  White  v.  Colorado  Cent.  R.  Co.,. 
5  Dill.  (U.  S.)  428,  3  McCrary  (U.  S.)  559;  infrar 
this  title,  Dangerous  Explosives  —  Liability  of 
Shipper  for  Sending. 

4.  Mackenzie  v.  Cox,  9  C.  &  P.  632,  38  E. 
C.  L.  263;  Cailiff  v.  Danvers,  1  Peake  N.  P- 
(ed.  1795)  114;  Hudson  v.  Baxendale,  2  H.  &  N. 
575  (loss  by  leakage  of  a  defective  cask). 

5.  Where  Storage  Is  Gratuitous.  —  Michigan 
Southern,  etc.,  R.  Co.  v.  Shurtz,  7  Mich.  515; 
Hapgood  Plow  Co.  v.  Wabash  R.  Co.,  61  Mo. 
App.  372,  1  Mo.  App.  Rep.  637;  Smith  r. 
Nashua,  etc.,  R.  Co.,  27  N.  H.  86,  59  Am.  Dec. 
364;  Brown  Grand  Trunk  R.  Co.,  54  N.  H. 
535,  11  Am.  Ry.  Rep.  195;  McCombs  v.  North 
Carolina,  etc.,  R.  Co.,  67  N.  Car.  193.  See  also- 
Treleven  v.  Northern  Pac.  R.  Co.,  89  Wis.  59S; 
and  the  title  Bailments,  vol.  3,  p.  745. 

An  agreement  with  a  carrier  by  which  the  lat- 
ter shall  store  the  plaintiff's  goods  must  be  sup- 
ported by  a  consideration;  but  it  may  still  be 
valid  without  a  consideration,  so  far  as  to  pro- 
hibit a  delivery  of  the  goods  to  a  third  party. 
Angle  v.  Mississippi,  etc.,  R.  Co.,  iS  Iowa 
555- 
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for,  until  a  reasonable  time  has  elapsed  after  the  arrival  of  the  goods  in  which 
the  consignee  may  call  for  and  take  them  away.1 

The  Carrier  Has  a  Right  to  Charge  for  Storage,3  and  where  it  does  so,  its  liability  is 
that  of  a  bailee  for  hire,  bound  to  exercise  ordinary  care  for  the  safety  of  the 
goods  in  its  charge.3 

Burden  on  Consignee  to  Show  Negligence.  —  As  in  all  other  cases  where  the  party  to 
be  charged  is  liable  only  for  losses  resulting  from  his  negligence,  the  burden 
of  proof  is  on  the  owner  or  consignee  of  goods  to  prove  negligence  on  the  part 
of  the  carrier  where  the  loss  occurred  while  the  carrier  held  the  goods  as 
warehouseman.4 

(2)  Statute  Making  Railroad  Company  Liable  for  Losses  by  Fire.  —  A  statute 
making  a  railroad  company  responsible  for  all  losses  caused  by  fire  communi- 
cated by  its  locomotives  has  no  application  to  a  loss  so  caused  while  the  goods 
destroyed  are  in  the  company's  possession  as  carrier  or  warehouseman  at  the 
time  of  their  destruction.     In  such  cases,  the  liability  of  the  company  is  to 


1.  Cairns  v.  Robins,  8  M.  &  W.  258;  White 
v.  Humphery,  11  Q.  B.  43,  63  E.  C.  L.  43; 
Mitchell  v.  Lancashire,  etc.,  R.  Co.,  L.  R.  10 
Q.  B.  256;  Brown  v.  Grand  Trunk  R.  Co.,  54 
N.  H.  535- 

Carrier  Not  a  Gratuitous  Warehouseman.  —  In 

Mobile,  etc.,  R.  Co.  v.  Prewitt,  46  Ala.  63,  7 
Am.  Rep.  586,  which  was  a  case  in  which  the 
goods  had  been  consigned  to  the  owner,  "  care 
of"  the  carrier,  the  court,  by  Peters,  J.,  said: 
"  When  the  railroad  company  thus  undertakes 
to  receive  and  keep  the  goods  for  the  owner, 
it  is  an  assumption  of  control  that  cannot  be 
treated  as  a  mere  bailment  without  hire.  For 
it  cannot  be  in  justice  said  that  such  a  bailment 
is  without  hire,  though  no  charges  for  storage 
are  demanded.  The  accommodation  itself  is 
one  that  has  a  strong  tendency  to  bring  business 
to  the  company,  because  goods  transported 
by  them  thus  find  a  safe  deposit  until  they  can 
be  removed  by  the  owner.  Thus,  too,  the 
company  is  paid  for  the  use  of  its  depots  by 
the  increase  of  its  business.  And  when  they 
assume  thus  to  act  as  warehousemen  for  their 
customers,  they  must  be  treated  as  warehouse- 
men for  hire.  And  as  the  warehouse  system, 
in  connection  with  the  great  business  of  trans- 
portation, is  a  powerful  inducement  to  increase 
the  amount  and  value  of  the  transportation 
itself,  they  must  be  regarded  as  warehouse- 
men demanding  and  receiving  a  very  liberal 
reward."  See  similar  views  expressed  by 
Shaw,  C.  J.,  in  Norway  Plains  Co.  v.  Boston, 
etc.,  R.  Co.,  1  Gray  (Mass.)  272,  61  Am.  Dec. 
423,  where  it  is  observed:  "  Although  there 
is  no  separate  charge  for  storage,  yet  the 
freight  to  be  paid,  fixed  by  the  company  as  a 
compensation  for  the  whole  service,  is  paid  as 
well  for  the  temporary  storage  as  for  the  car- 
riage." 

This  reasonable  time  in  which  the  carrier  is 
liable  for  ordinary  [negligence  maybe  length- 
ened by  the  carrier  expressly  assenting  to  the 
goods  remaining  at  its  depot.  Western,  etc., 
R.  Co.  v.  Camp,  53  Ga.  596. 

2.  Carrier's  Eight  to  Charge  Storage.  —  Hurd 
v.  Hartford,  etc.,  Steamboat  Co.,  40  Conn.  48; 
Rome  R.  Co.  v.  Sullivan,  14  Ga.  277;  Illinois 
Cent.  R.  Co.  v.  Alexander,  20  111.  23;  Brown  v. 
Grand  Trunk  R.  Co.,  54  N.  H.  535,  11  Am.  Ry. 
Rep.  195  (after  lapse  of  reasonable  time). 


If  the  consignee  has  knowledge  of  a  regula- 
tion and  usage  of  a  company  that  cars  must 
be  unloaded  within  twenty-four  hours  after 
notice  of  their  arrival,  and  that  a  charge  of 
three  dollars  per  day  will  be  made  for  cars 
not  so  unloaded,  he  is  bound  by  such  regu- 
lation, and  the  company,  as  warehouseman, 
has  a  lien  upon  the  goods  for  such  charges. 
Miller  v.  Mansfield,  112  Mass.  260.  Proof  that 
the  consignee  knew  of  the  notice  or  its  contents 
is  not  necessary  in  order  to  render  him  liable 
for  storage  charges,  where  he  requests  that  his 
goods  be  allowed  to  remain  in  the  depot. 
Dimmick  v.  Milwaukee,  etc.,  R.  Co.,  18  Wis. 
471. 

But  the  consignee  is  entitled  to  have  his 
goods  remain  in  the  depot  for  a  reasonable 
time  in  which  to  arrange  for  removing  them, 
and  no  storage  can  be  charged  until  after  the 
lapse  of  such  time.  Bansemer  v.  Toledo,  etc., 
R.  Co.,  25  Ind.  434,  87  Am.  Dec.  367;  Morris, 
etc.,  R.  Co.  v.  Ayres,  29  N.  J.  L.  393,  80  Am. 
Dec.  215. 

3.  See  Burroughs  v.  Grand  Trunk  R.Co.,67 
Mich.  351. 

4.  Burden  of  Proof.  —  Jackson  v.  Sacramento 
Valley  R.  Co.,  23  Cal.  269;  Denton  v.  Chicago, 
etc.,  R.  Co.,  52  Iowa  161,  35  Am.  Rep.  263; 
E.  O.  Stanard  Milling  Co.  v.  White  Line  Cent. 
Transit  Co.,  122  Mo.  258;  National  Line 
Steamship  Co.  v.  Smart,  107  Pa.  St.  492 ;  Texas, 
etc.,  R.  Co.  v.  Wever,  3  Tex.  App.  Civ.  Cas. 
§  60.  Compare  Almand  v.  Georgia  R.,  etc.,  Co., 
95  Ga.  775. 

In  Williamson  v.  New  York,  etc.,  R.  Co., 
56  N.  Y.  Super.  Ct.  508,  it  was  held  that  where 
it  is  shown  that  a  company  held  goods  as  ware- 
houseman and  that  they  disappeared,  proof  of 
a  failure  to  deliver  the  goods  to  the  owner 
casts  the  burden  upon  the  warehouseman  to 
account  for  them;  and  if  it  fails  to  show  how 
or  when  they  were  lost,  or  to  show  that  they 
were  lost  without  negligence  on  its  part,  it 
is  liable  for  their  value.  See  also  Brown  v. 
Atlanta,  etc.,  Air  Line  R.  Co.,  19  S.  Car.  39,  13 
Am.  &  Eng.  R.  Cas.  479. 

But  where  the  charge  is  that  the  goods  were 
destroyed,  not  merely  lost,  the  fact  of  the 
loss  creates  no  presumption  against  the  carrier. 
Louisville,  etc.,  R.  Co.  v.  Manchester  Mills,  88 
Tenn.  653. 
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be  determined  from  the  general  rules  governing  the  liability  of  carriers.1 

XI.  Limitation  of  Liability — 1.  The  General  Doctrine.  —  The  doctrine 

universally  recognized  is  that  a  carrier  may,  by  special  contract,  stipulate 
against  liability  for  any  loss,  provided  such  loss  is  not  the  result  of  the  car- 
its  servants.2    This  general  rule  of  law  is  not 


ner  s  own  negligence  or  that  of 


1.  Bassett  v.  Connecticut  River  R.  Co.,  145 
Mass.  129,  1  Am.  St.  Rep.  443,  32  Am.  &  Eng. 
R.  Cas.  528. 

Where  the  goods  had  been  carried  by  the  de- 
fendant company  to  their  destination  and  there 
stored  in  the  company's  warehouse  for  months 
before  their  destruction  by  a  fire  from  the  com- 
pany's engines,  it  was  held  that  the  statute 
would  apply,  the  possession  of  the  carrier  not 
being  under  any  contract  fixing  the  rights  and 
liabilities  of  the  parties  and  the  transportation 
being  at  an  end.  Blaisdell  v.  Connecticut 
River  R.  Co.,  145  Mass.  132,  32  Am.  &  Eng. 
R.  Cas.  530,  note. 

2.  Limitation  of  Liability  —  The  General  Rule 
—  England.  —  Peek  v.  North  Staffordshire  R. 
■Co.,  10  H.  L.  Cas.  473,  32  L.  J.  Q.  B.  241. 

United  States.  —  New  York  Cent.  R.  Co.  v. 
Lockwood,  17  Wall.  (U.  S.)  357;  Muser  v.  Hol- 
land, 17  Blatchf.  (U.  S.)  412. 

Alabama.  —  Mobile,  etc.,  R.  Co.  v.  Hopkins, 
41  Ala.  486,  94  Am.  Dec.  607. 

Arkansas.  —  Taylor  v.  Little  Rock,  etc.,  R. 
Co.,  32  Ark.  398,  29  Am.  Rep.  I,  39  Ark.  148, 
18  Am.  &  Eng.  R.  Cas.  590. 

Colorado.  —  Merchants'  Dispatch,  etc.,  Co. 
v.  Cornforth,  3  Colo.  280,  25  Am.  Rep.  757. 

Connecticut.  —  Welch  v.  Boston,  etc.,  R.  Co., 
41  Conn.  333. 

Georgia.  —  Purcell  v.  Southern  Express  Co., 
34  Ga.  315. 

Illinois.  —  Black  v.  Wabash,  etc.,  R.  Co.,  111 
111-  351.  53  Am.  Rep.  628,  25  Am.  &  Eng.  R. 
Cas.  388;  Wabash,  etc.,  R.  Co.  v.  Peyton,  106 
111.  534,  46  Am.  Rep.  705,  18  Am.  &  Eng.  R. 
Cas.  1. 

Indiana.  —  Bartlett  v.  Pittsburgh,  etc.,  R. 
Co.,  94  Ind.  281,  18  Am.  &  Eng.  R.  Cas.  549. 

Iowa.  —  McCoy  v.  Keokuk,  etc.,  R.  Co.,  44 
Iowa  424. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Reynolds, 
17  Kan.  251. 

Kentucky.  —  Rhodes  v.  Louisville,  etc.,  R. 
■Co.,  9  Bush  (Ky.)  688. 

Louisiana.  —  Simon  v.  Steamship  Fung 
Shuey,  21  La.  Ann.  363. 

Maine.  —  Willis  v.  Grand  Trunk  R.  Co.,  62 
Me.  488. 

Massachusetts.  —  Buckland  v.  Adams  Ex- 
press Co.,  97  Mass.  124,  93  Am.  Dec.  68. 

Minnesota. — Jacobus  v.  St.  Paul,  etc.,  R. 
•Co.,  20  Minn.  125,  18  Am.  Rep.  360,  1  Cent. 
L.  J.  375- 

Mississippi.  —  Mobile,  etc.,  R.  Co.  v.  Weiner, 
49  Miss.  725. 

Missouri.  — Oxley  v.  St.  Louis,  etc.,  R.  Co., 
65  Mo.  629. 

Nebraska.  —  Atchison,  etc.,  R.  Co.  v.  Wash- 
burn, 5  Neb.  117. 

New  Hampshire.  —  Hall  v.  Cheney,  36  N. 
H.  26. 

New  Jersey. — Ashmore  v.  Pennsylvania 
Steam  Towing,  etc.,  Co.,  28  N.  J.  L.  180. 

North  Carolina. — Lee  v.  Raleigh,  etc.,  R. 
Co.,  72  N.  Car.  236. 
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Ohio.  —  Erie  R.  Co.  v.  Lockwood,  28  Ohio 
St.  358.  ,     .  , 

Pennsylvania.  —  Farnham  v.  Camden,  etc., 
R.  Co.,  55  Pa.  St.  53- 

South  Carolina.  —  Levy  v.  Southern  Express 
Co.,  4  S.  Car.  234. 

Tennessee.  —  Dillard  v.  Louisville,  etc.,  R. 
Co.,  2  Lea  (Tenn.)  288. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Allison, 
59  Tex.  193,  12  Am.  &  Eng.  R.  Cas.  28, 

Vermont.  —  Kimball  v.  Rutland,  etc.,  R. 
Co.,  26  Vt.  247,  62  Am.  Dec.  567. 

Virginia.  —  Wilson  v.  Chesapeake,  etc.,  R. 
Co.,  21  Gratt.  (Va.)  654. 

West  Virginia.  —  Brown  v.  Adams  Express 
Co.,  15  W.  Va.  812. 

Wisconsin.  —  Detroit,  etc.,  R.  Co.  v.  Farm- 
ers', etc.,  Bank,  20  Wis.  122. 

Statement  of  the  Rule.  —  The  general  doctrine 
in  this  connection  is  well  stated  in  Gaines  v. 
Union  Transp.,  etc.,  Co.,  28  Ohio  St.  418,  14 
Am.  Ry.  Rep.  158,  where  the  court,  by  John- 
son, J.,  after  a  review  of  the  subject,  stated 
these  propositions: 

"  1.  That  a  special  exception  of  the  liability 
of  a  common  carrier  of  goods  for  any  loss 
which  may  arise  from  damage  by  fire  happen- 
ing without  his  neglect  or  fault  may  be  law- 
fully created  by  special  contract  between  the 
parties,  though  it  cannot  be  made  by  general 
notice  known  or  unknown  to  the  party  engag- 
ing the  services  of  the  common  carrier.  David- 
son v.  Graham,  2  Ohio  St.  131. 

"  2.  That  while  a  common  carrier,  by  special 
contract  with  the  owner  of  goods  intrusted 
to  him,  may  so  far  restrict  his  common-law  lia- 
bility as  to  exonerate  himself  from  losses  aris- 
ing from  causes  over  which  he  had  no  control 
and  to  which  his  own  fault  or  negligence  in  no 
way  contributed,  he  cannot,  by  such  stipula- 
tion, relieve  himself  from  responsibility  for 
losses  caused  by  his  own  negligence  or  want 
of  care  or  skill,  and  the  burden  of  proof  is  on 
the  carrier  to  show  not  only  a  loss  within  the 
terms  of  the  exception,  but  also  that  proper 
care  and  skill  were  exercised  to  prevent  it. 
Graham  v.  Davis,  4  Ohio  St.  362,  62  Am.  Dec. 
285. 

"  3.  A  bill  of  lading  signed  by  the  com- 
pany's receiving  agent,  and  accepted  and 
acquiesced  in  by  the  consignor,  is  binding 
upon  the  latter  although  not  signed  by  him, 
and  the  terms  and  conditions  of  the  contract 
expressed  therein  cannot  be  contradicted  by 
parol  proof.  Cincinnati,  etc.,  R.  Co.  v.  Pon- 
tius, 19  Ohio  St.  222,  2  Am.  Rep.  391. 

"  4.  That  where  a  common  carrier  who  has 
received  and  undertaken  to  carry  the  goods 
of  another  seeks,  in  an  action  against  him, 
to  limit  his  common-law  liability  as  such,  the 
burden  is  on  him,  not  only  to  establish  the 
special  agreement  limiting  such  liability,  but 
also  to  show  that  the  loss  falls  within  the 
terms  of  such  agreement,  and  that  it  was  occa- 
sioned without  fault  or  neglect  on  his  part. 

Volume  V. 


limitation  of  Liability.  CARRIERS  OF  GOODS. 


How  Effected. 


denied;  the  difficulty  arises  in  determining  whether  particular  cases  come 
within  its  operation. 

2.  How  Effected  —  a.  BY  PUBLIC  NOTICE — Regulation  of  Declaration  of  Value. — 
Although  isolated  cases  may  be  found  to  the  contrary,  the  better  view  unques- 
tionably is  that  there  is  only  one  class  of  cases  in  which  a  carrier  may  limit  its 
liability  by  a  notice  publicly  posted  but  not  shown  to  have  been  called  to  the 
attention  of  the  particular  shipper  whom  it  is  sought  to  affect,  and  that  is 
where  the  carrier  has  posted  a  notice  to  the  effect  that  the  true  value  of  all 
articles  shipped  must  be  declared  at  the  time  the  shipment  is  made,  or  else 
the  carrier  will  be  liable  only  for  the  apparent  value  of  such  articles.1 

Nature  of  Such  Regulation.  —  Such  a  limitation  is  in  the  nature  of  a  rule  or  regu- 
lation of  which  the  shipper  must  inform  himself  if  reasonable  opportunity 
therefor  is  given  him,  and  he  will  be  bound  by  it  whether  it  is  specifically 
brought  to  his  attention  or  not.2 


Graham  v.  Davis,  4  Ohio  St.  362;  Union  Ex- 
press Co.  v.  Graham,  26  Ohio  St.  595;  U.  S. 
Express  Co.  v.  Backman,  28  Ohio  St.  144." 
See  also  Welsh  v.  Pittsburg,  etc.,  R.  Co.,  10 
Ohio  St.  65,  75  Am.  Dec.  490;  and  infra,  this 
title,  Burden  of  Proof. 

1.  Public  Notice  Limiting  Liability.  —  In  Bell's 
Commentaries,  382,  the  author  observes: 
"  There  seems  to  be  only  one  point  to  which, 
legitimately,  notices  of  carriers  could  be  ad- 
mitted, viz.,  the  regulation  of  the  considera- 
tion for  risk.  Saving  always  the  power  of 
making  an  express  contract,  the  effect  of  mere 
notice  ought  justly  to  be  restricted  to  this 
point,  as  to  which  alone  it  is  competent  for  a 
carrier  to  refuse  employment.  Had  this  been 
attended  to,  the  law  on  this  subject  would 
have  been  conformable  to  the  general  system 
of  jurisprudence,  and  a  sort  of  legislative 
power  never  would  have  been  assumed  by 
common  carriers.  Any  exorbitancy  of  charge 
would  at  once  have  been  brought  to  a  true 
standard  by  judicial  determination;  while  the 
responsibilities  of  the  carrier,  under  the  com- 
mon law  of  his  contract,  and  on  the  principles 
of  public  policy,  would  have  remained  un- 
touched but  by  positive  agreement  in  each 
individual."  Approved  in  Southern  Express 
Co.  v.  Newby,  36  Ga.  635,  91  Am.  Dec.  783. 
See  also  Morse  v.  Slue,  I  Vent.  238;  Gibbon 
v.  Paynton,  4  Burr.  2298;  Forward  v.  Pittard, 
1  T.  R.  27;  Maving  v.  Todd,  1  Stark.  72,  2  E. 
C.  L.  37;  Leeson  v.  Holt,  I  Stark.  186,  2  E. 
C.  L.  77  (party  bound  by  newspaper  notice); 
Clark  v.  Gray,  4  Esp.  N.  P.  177;  Cobden  v. 
Bolton,  2  Campb.  108. 

2.  Notice  Requiring  All  Shippers  to  State  True 
Value  of  Goods  Shipped  —  Valid  as  a  Regulation. — 
In  Nicholson  v.  Willan,  5  East  507,  the  proof 
showed  that  the  carrier  had  posted  a  notice 
upon  a  board  in  his  office  to  the  effect  that  he 
would  not  be  liable  for  goods  beyond  the  value 
of  five  pounds,  unless  insured  and  the  trans- 
portation paid  for  at  the  time  of  consignment, 
and  unless  their  value  should  be  demanded 
within  one  month  after  damage  had  occurred. 
The  plaintiff  knew  of  such  notice,  and  con- 
signed a  package  containing  fifty-eight  pounds 
without  giving  information  of  its  value.  Upon 
proof  of  loss  the  jury  awarded  him  five  pounds, 
but  Lord  Ellenborough  refused  him  even  this 
amount,  and  said:  "Considering  the  length 
of  time  during  which,  and  the  extent  and  uni- 

5  C.  of  L. — 19  J 


versality  in  which,  the  practice  of  making  such 
special  acceptances  of  goods  for  carriage  by 
land  and  water  has  now  prevailed  in  this  king- 
dom, under  the  observation  and  with  the 
allowance  of  courts  of  justice  *  *  *  .  con. 
sidering  also  that  there  is  no  case  to  be  met  with 
in  the  books  in  which  the  right  of  the  carrier 
thus  to  limit  by  special  contract  his  own  re- 
sponsibility has  ever  been  by  express  decision 
denied,  we  cannot  do  otherwise  than  sustain 
such  right  in  the  present  instance,  however 
liable  to  abuse  and  productive  of  inconve- 
nience it  may  be,  leaving  to  the  legislature,  if 
it  shall  think  fit,  to  apply  such  remedy  here- 
after as  the  evil  may  require."  See  also 
Southcote's  Case,  4  Coke  84;  Smith  v.  Home, 
8  Taunt.  144,  4  E.  C.  L.  50. 

The  Authorities  in  This  Connection  are  Reviewed 
at  length  in  Hollister  v.  Nowlen,  19  Wend.  (N. 
Y.)  234,  32  Am.  Dec.  455;  Cole  v.  Goodwin,  19 
Wend.  (N.  Y.)  251,  32  Am.  Dec.  470,  where  the 
rule  is  laid  down  that  a  mere  public  notice 
will  not  operate  as  a  limitation  of  the  carrier's 
liability  unless  shown  to  have  been  brought  to 
the  shipper's  attention  before  shipment. 

In  Batson  v.  Donovan,  4  B.  &  Aid.  21, 
6  E.  C.  L.  373,  the  carrier  had  given  notice 
that  he  would  not  be  liable  for  parcels  of  value 
unless  they  were  entered  and  paid  for  accord- 
ingly. The  consignor  delivered  for  shipment 
a  box  containing  bills  and  banknotes  of  the 
value  of  £4,072,  but  he  was  not  asked  and  did 
not  disclose  the  value  of  the  articles.  The 
box  was  stolen,  and  in  an  action  by  the  con- 
signor against  the  carrier,  the  jury  found  for 
the  defendant  upon  the  question  as  to  whether 
the  facts  constituted  fair  dealing  with  the  car- 
rier. The  judges,  with  the  exception  of  Best, 
C.  J.,  decided  the  effect  of  the  notice  by  the 
carrier  to  be  to  prevent  the  necessity  for  a 
particular  inquiry  by  him  as  to  value,  the  in- 
ference being,  in  such  a  case,  that  the  con- 
signor who  fails  to  pay  for  the  extraordinary 
value  impliedly  holds  out  the  goods  as  articles: 
of  ordinary  value.  Under  such  circumstances 
the  contract  itself  becomes  a  nullity.  Best, 
C.  J.,  however,  took  the  view  that  the  effect  of 
such  a  notice  as  that  in  this  case  was  to  pre- 
vent the  necessity  of  a  particular  inquiry  in 
each  case;  its  effect  was  not  to  limit  the  car- 
rier's responsibility  in  case  of  misfeasance  or 
negligence.  The  carrier,  having  given  the 
notice,  was  no  longer  an  insurer  of  parcels  of 
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This  Doctrine  has  been  Questioned  in  some  of  the  states,  but  it  has  the  Support  of 

authority  both  in  England  and  the  United  States.1 

Express  Assent  of  Shipper  Necessary  —  General  Rule.  —  But  excluding  the  exception  just 
stated,  it  is  the  general  doctrine  in  England,  Canada,9,  and  the  United  States  * 
that  a  carrier  cannot  limit  its  liability  by  any  mere  notice  unless  such  notice 
is  shown  to  have  been  brought  to  the  knowledge  or  attention  of  the  shipper 
within  a  reasonable  time  before  shipment,  and  to  have  been  expressly  assented 
to  by  him. 


value,  but  was  still  liable  for  negligence  or 
misfeasance,  even  if  their  value  was  not  de- 
clared. Silence  did  not  amount  to  fraud, 
"  and  to  this  opinion,"  says  Angell,  "  he  has 
steadily  adhered,  and  so  strenuously  that  in 
one  case  (Brooke  v.  Pickwick,  4  Bing.  218,  13 
E.  C.  L.  404),  he  said  he  must  continue  to  re- 
tain his  opinion  till  the  twelve  judges  decided 
he  was  wrong."  Angell  on  Carriers  (5th  ed.), 
§  266,  citing  Sleat  v.  Fagg,  5  B.  &  Aid.  342, 
7  E.  C.  L.  123;  Butt  v.  Great  Western  R.  Co., 
11  C.  B.  140,  73  E.  C.  L.  140,  7  Eng.  L.  &  Eq. 
443;  Garnett  v.  Willan,  5  B.  &  Aid.  53,  7  E. 
C.  L.  19;  Riley  v.  Home,  5  Bing.  217,  15  E. 
C.  L.  422;  Bignold  v.  Waterhouse,  1  M.  &  S. 
255- 

The  question  is  now  determined  in  England 
by  statutes  of  11  Geo.  IV.  and  1  Wm.  IV.,  c. 
68,  known  as  the  Carriers'  Act,  and  17  and  18 
Vict.,  c.  31,  known  as  the  Railway  and  Canal 
Traffic  Act.  See  infra,  this  section,  The  Eng- 
lish Carriers'  Act;  Rule  in  England  and  Canada. 

1.  Weight  of  American  Authorities  in  Favor  of 
Such  Notices.  —  In  Western  Transp.  Co.  v. 
Newhall,  24  111.  466,  76  Am.  Dec.  760,  the 
court,  speaking  with  reference  to  a  carrier 
limiting  his  liability  by  notice,  said:  "  He 
may  qualify  his  liability  by  a  general  notice 
to  all  who  may  employ  him,  of  any  reasonable 
requisition  to  be  observed  on  their  part  in  re- 
gard to  the  manner  of  delivery  and  entry  of 
parcels,  and  the  information  to  be  given  to  him 
of  their  contents,  the  rates  of  freight,  and  the 
like;  as,  for  example,  that  he  will  not  be 
responsible  for  goods  above  the  value  of  a 
certain  sum  unless  they  are  entered  as  such 
and  paid  for  accordingly."  Compare  Adams 
Express  Co.  v.  Stettaners,  61  111.  184,  14  Am. 
Rep.  57;  Oppenheimer  v.  U.  S.  Express  Co., 
69  111.  62,  18  Am.  Rep.  596. 

In  the  United  Stales  it  is  the  generally  ac- 
cepted doctrine  that  the  carrier  may  limit  its 
liability  by  public  notice  of  a  reasonable  rule 
or  regulation  as  to  the  manner  of  entry  or  con- 
signment of  goods,  the  statement  of  their 
value  and  character,  and  as  to  its  own 
charges.  2  Greenl.  on  Ev.  (14th  ed.),  §  215; 
Hopkins  v.  Westcott,  6  Blatchf.  (U.  S.)  64; 
New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  (U.  S.)  344;  Lawrence  v.  New 
York,  etc.,  R.  Co.,  36  Conn.  63;  Kallman  v. 
U.  S.  Express  Co.,  3  Kan.  205;  Brehme  v. 
Dinsmore,  25  Md.  328;  Judson  v.  Western  R. 
Corp.,  6  Allen  (Mass.)  486,  83  Am.  Dec.  646; 
McMillan  v.  Michigan  Southern,  etc.,  R.  Co., 
16  Mich.  79,  93  Am.  Dec.  208;  Snider  v. 
Adams  Express  Co.,  63  Mo.  376;  Ketchum  v. 
American  Merchants'  Union  Express  Co.,  52 
Mo.  390;  Moses  v.  Boston,  etc.,  R.  Co.,  24  N. 
H.  71,  55  Am.  Dec.  222;  Fibel  v.  Livingston, 
64  Barb.  (N.  Y.)  179;  Farmers',  etc.,  Bank  v. 
Champlain  Transp.  Co.,  23  Vt.  186,  56  Am. 


Dec.  68;  Boorman  v.  American  Express  Co., 
21  Wis.  152. 

A  carrier  cannot  discharge  itself  from  duties 
which  the  law  has  annexed  to  its  employment 
by  mere  notice  to  the  shipper.  The  shipper 
must  specially  assent  to  the  provisions  of  the 
notice  in  order  to  make  it  effectual.  But  the 
rule  is  otherwise  where  the  notice  is  in  respect 
to  those  duties  designed  simply  to  insure  good 
faith  and  fair  dealing.  Then  a  notice  is  suffi- 
cient. Erie  R.  Co.  v.  Wilcox,  84  111.  239,  25 
Am.  Rep.  451,  16  Am.  Ry.  Rep.  457;  Oppen- 
heimer v.  U.  S.  Express  Co.,  69  111.  62,  18  Am. 
Rep.  596. 

Notice  Must  Be  Plain  and  Unambiguous.  —  If 

the  carrier  relies  on  a  mere  notice  or  advertise- 
ment as  a  limitation  of  its  liability,  the  lan- 
guage of  the  publication  must  be  plain, 
explicit,  and  free  from  any  ambiguity.  Bar- 
ney v.  Prentiss,  4  Har.  &  J.  (Md.)  317,  7  Am. 
Dec.  670;  Beckman  v.  Shouse,  5  Rawle  (Pa.) 
179,  28  Am.  Dec.  653. 

2.  Rule  in  England  and  Canada.  —  Peek  v. 
North  Staffordshire  R.  Co.,  10  H.  L.  Cas.  473, 
32  L.  J.  Q.  B.  241;  Cohen  v.  South-Eastern  R. 
Co.,  2  Exch.  Div.  253,  46  L.  J.  Exch.  Div.  417; 
Doolan  v.  Midland  R.  Co.,  L.  R.  2  App.  792,  25 
W.  R.  882;  Grand  Trunk  R.  Co.  v.  Vogel,  n 
Can.  Sup.  Ct.  612,  27  Am.  &  Eng.  R.  Cas.  18; 
Fitzgerald  v.  Grand  Trunk  R.  Co.,  4  Ont.  App. 
601,  5  Can.  Sup.  Ct.  209. 

3.  Rule  that  Express  Assent  Necessary  — 
United  States.  —  Michigan  Cent.  R.  Co.  v. 
Mineral  Springs  Mfg.  Co.,  16  Wall.  (U.  S.> 
318;  Ayres  v.  Western  R.  Corp.,  14  Blatchf. 
(U.  S.)  9;  The  Pacific,  Deady  (U.  S.)  17;  Mer- 
riman  v.  The  Brig  May  Queen,  1  Newb.  Adm. 
465;  Ormsby  v.  Union  Pac.  R.  Co.,  4  Fed. 
Rep.  706,  2  McCrary  (U.  S.)  48. 

Alabama.  —  Southern  Express  Co.  v.  Caper- 
ton,  44  Ala.  101,  4  Am.  Rep.  118;  Southern 
Express  Co.  v.  Crook,  44  Ala.  468,  4  Am.  Rep. 
140;  Southern  Express  Co.  v.  Armstead,  50 
Ala.  350;  Steele  v.  Townsend,  37  Ala.  247,  79 
Am.  Dec.  49;  Mobile,  etc.,  R.  Co.  v.  Jarboe, 
41  Ala.  644. 

Connecticut.  —  Peck  v.  Weeks,  34  Conn.  145; 
Derwort  v.  Loomer,  21  Conn.  245;  Hale  -'. 
New  Jersey  Steam  Nav.  Co.,  15  Conn.  539,  39 
Am.  Dec.  398. 

Georgia.  —  Georgia  R.  Co.  v.  Gann,  6S  Ga. 
350. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Harmon, 
12  111.  App.  54;  Western  Transp.  Co.  v.  New- 
hall,  24  111.  466,  76  Am.  Dec.  760;  Illinois 
Cent.  R.  Co.  v.  Frankenberg,  54  111.  88,  5  Am. 
Rep.  92. 

Indiana.  —  Evansville,  etc.,  R.  Co.  v. 
Young,  28  Ind.  516;  Indianapolis,  etc.,  R.  Co. 
v.  Cox,  29  Ind.  360,  95  Am.  Dec.  640. 

Louisiana.  —  Baldwin    v.  Collins,    9  Rob. 
(La.)  468;  Roberts  v.  Riley,  15  La.  Ann.  103, 
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Contrary  View  —  Express  Assent  Unnecessary.  —  There  is  strong  authority,  however, 
for  the  view  that  where  the  notice  is  clear  and  explicit,  not  unreasonable,  and 
brought  home  to  the  shipper,  the  latter  is  bound  by  the  limitation  it  imposes.1 


77  Am.  Dec.  183;  New  Orleans  Mut.  Ins.  Co. 
v.  New  Orleans,  etc.,  R.  Co.,  20  La.  Ann.  302; 
Logan  v.  Pontchartrain  R.  Co.,  11  Rob.  (La.) 
24,  43  Am.  Dec.  199. 

Michigan.  —  American  Transp.  Co.  v. 
Moore,  5  Mich.  368;  McMillan  v.  Michigan 
Southern,  etc.,  R.  Co.,  16  Mich.  79,  93  Am. 
Dec.  208. 

Mississippi .  —  Mobile,  etc.,  R.  Co.  v.  Weiner, 
49  Miss.  725. 

Nebraska.  —  Atchison,  etc.,  R.  Co.  v.  Miller, 
16  Neb.  661,  18  Am.  &  Eng.  R.  Cas.  545. 

New  Hampshire.  —  Moses  v.  Boston,  etc.,  R. 
Co.,  24  N.  H.  71,  55  Am.  Dec.  222;  Bennett  v. 
Dutton,  10  N.  H.  481. 

New  York.  —  Hollister  v.  Nowlen,  19  Wend. 
(N.  Y.)  234,  32  Am.  Dec.  455;  Cole  v.  Good- 
win, 19  Wend.  (N.  Y.)  251,  32  Am.  Dec.  470; 
Camden,  etc.,  R.,  etc.,  Co.  v.  Belknap,  21 
Wend.  (N.  Y.)  354;  Rawson  v.  Pennsylvania 
R.  Co.,  48  N.  Y.  212,  8  Am.  Rep.  543;  Blossom 
v.  Dodd,  43  N.  Y.  264,  3  Am.  Rep.  701. 

Ohio.  —  Davidson  v.  Graham,  2  Ohio  St. 
131;  Jones  v.  Voorhees,  10  Ohio  145;  Union 
Mut.  Ins.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  1 
Disney  (Ohio)  480;  Gaines  v.  Union  Transp., 
etc.,  Co.,  28  Ohio  St.  418. 

Tennessee.  —  Walker  v.  Skipwith,  Meigs 
(Tenn.)  502,  33  Am.  Dec.  161. 

Vermont.  —  Farmers',  etc.,  Bank  v.  Cham- 
plain  Transp.  Co.,  18  Vt.  131,  23  Vt.  186,  56 
Am.  Dec.  68;  Kimball  v.  Rutland,  etc.,  R. 
Co.,  26  Vt.  247,  62  Am.  Dec.  567;  Mann  v. 
Birchard,  40  Vt.  326;  Winchell  v.  National  Ex- 
press Co.,  64  Vt.  15;  Blumenthal  -'.  Brainerd, 
38  Vt.  402,  91  Am.  Dec.  350. 

West  Virginia.  —  Brown  v.  Adams  Express 
Co.,  15  W.  Va.  812. 

See  also  Barney  v.  Prentiss,  4  Har.  &  J. 
(Md.)  317,  7  Am.  Dec.  670;  Brehme  v.  Dins- 
more,  25  Md.  328;  Baltimore,  etc.,  R.  Co.  t. 
Brady,  32  Md.  333;  Gibbons  v.  Wade,  8  N.  J. 
L.  255;  Levy  v.  Southern  Express  Co.,  4  S. 
Car.  234;  Patton  v.  Magrath,  Dudley  L.  (S. 
Car.)  159,  31  Am.  Dec.  552. 

In  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  (U.  S.)  344,  the  court 
observes:  "  We  lay  out  of  the  case  the  notices 
published  by  the  respondents,  seeking  to  limit 
their  responsibility,  because  *  *  *  the  car- 
rier cannot  in  this  way  exonerate  himself  from 
duties  which  the  law  has  annexed  to  his  em- 
ployment." 

In  Oppenheimer  v.  U.  S.  Express  Co.,  69  111. 
62,  18  Am.  Rep.  596,  the  rule  is  said  to  be  that 
the  notice  will  not  operate  as  a  limitation  un- 
less it  is  assented  to  by  the  shipper,  except 
where  it  is  one  designed  simply  to  secure  fair 
dealing  on  the  part  of  the  shipper;  in  the  lat- 
ter case  it  is  enough  to  show  that  the  shipper 
knew  of  the  notice. 

A  Pamphlet  Hanging  in  a  Railroad  Company's 
Office,  Containing  Rules  and  Rates,  is  not  of  itself 
sufficient  notice  of  its  contents  to  a  shipper 
who  contracts  about  the  carrying  of  freight, 
and  the  rate  to  be  paid,  without  reference  to 
the  fact  that  there  are  printed  rules  on  the 
subject  of  the  existence  of  which  the  shipper 

29 


is  ignorant;  and  he  will  not  be  held  to  have 
constructive  notice  of  the  rules,  even  though 
the  Interstate  Commerce  Law  required  them  to 
be  posted.  Coupland  v.  Housatonic  R.  Co., 
61  Conn.  531,  55  Am.  &  Eng.  R.  Cas.  380. 

Where  Shipper  Claims  Benefit  of  Part  of  the 
Notice. —  But  where  a  shipper  undertakes  to 
prove  a  contract  of  shipment  by  the  company's 
tariff  rates  as  posted  in  the  stations,  which 
vary  what  would  otherwise  be  the  legal  obli- 
gations of  the  company,  he  is  bound  by  any 
provisions  therein  favorable  to  the  carrier. 
Burroughs  v.  Norwich,  etc.,  R.  Co.,  100  Mass. 
26,  r  Am.  Rep.  78. 

Mere  Knowledge  by  Shipper  that  Carrier  Usu- 
ally Stipulated  against  Liability.  —  The  fact  that 
the  shipper  knew  that  the  defendant  company 
always  inserted  stipulations  in  its  receipts 
and  bills  of  lading  limiting  its  liability  will 
not  release  the  company  from  its  common-law 
liability,  it  appearing  that  no  receipt  or  bill  of 
lading  was  given  to  the  shipper.  Reed  v. 
Fargo  (Supreme  Ct.),  7  N.  Y.  Supp.  185.  Evi- 
dence of  a  local  custom  under  which  the  car- 
rier was  understood  to  be  not  liable  except  for 
losses  caused  by  its  negligence  is  not  admissi- 
ble where  there  is  an  express  contract  of  ship- 
ment. Turney  v.  Wilson,  7  Yerg.  (Tenn.) 
340,  27  Am.  Dec.  515. 

1.  Rule  that  Express  Assent  Unnecessary  — 
Pennsylvania.  —  Beckman  v.  Shouse,  5  Rawle 
(Pa.)  179,  28  Am.  Dec.  653;  Bingham  -■. 
Rogers,  6  W.  &  S.  (Pa.)  495,  40  Am.  Dec.  581. 

This  holding  has  been  questioned  in  later 
case  in  the  same  state.  In  Laing  -'.  Colder,  8 
Pa.  St.  479,  49  Am.  Dec.  533,  the  court,  by 
Bell,  J.,  said:  "  The  expediency  of  recogniz- 
ing in  him  [the  carrier]  a  right  to  do  so  by  a 
general  notice,  such  as  was  given  here,  has 
been  strongly  and  justly  questioned,  and  in 
some  of  our  sister  states  altogether  denied. 
Were  the  question  an  open  one  in  Pennsyl- 
vania, I  should,  for  one,  unhesitatingly  follow 
them  in  repudiating  a  principle  which  places 
the  bailor  absolutely  at  the  mercy  of  the  car- 
rier, whom,  in  a  vast  majority  of  instances,  he 
cannot  but  choose  to  employ."  See  also  Cam- 
den, etc.,  R.  Co.  v.  Baldauf,  16  Pa.  St.  67,  55 
Am.  Dec.  481;  Verner  v.  Sweitzer,  32  Pa.  St. 
208;  Pennsylvania  Cent.  R.  Co.  v.  Schwarzen- 
berger,  45  Pa.  St.  208,  84  Am.  Dec.  490;  Farn- 
ham  v.  Camden,  etc.,  R.  Co.,  55  Pa.  St.  53. 

Massachusetts.  —  In  Buckland  v.  Adams  Ex- 
press Co.,  97  Mass.  131,  93  Am  Dec.  68,  the 
court,  by  Bigelow,  C.  J.,  said:  "  It  is  no- 
longer  open  to  controversy  in  this  state  that  a 
common  carrier  may  limit  his  responsibility 
for  property  intrusted  to  him  by  a  notice  con- 
taining reasonable  and  suitable  restrictions,  if 
brought  home  to  the  owner  of  goods  deliv- 
ered for  transportation  and  assented  to  clearly 
and  unequivocally  by  him.  It  is  also  settled 
that  assent  is  not  necessarily  to  be  inferred 
from  the  mere  fact  that  knowledge  of  such 
notice  on  the  part  of  an  owner  or  consignor  of 
goods  is  shown.  The  evidence  must  go  further 
and  be  sufficient  to  show  that  the  terms  on 
which  the  carrier  proposed  to  carry  the  goods. 
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b.  BY  SPECIAL  CONTRACT  —  (i)  General  Rule.  —  In  an  early  case  in 
New  York,1  it  was  decided  that  a  carrier  could  not,  even  by  express  contract, 
limit  its  common-law  liability.  But  this  view  was  soon  afterwards  abandoned, 
and  the  American  courts  subsequently  upheld  what  is  now  regarded  as  an  ele- 
mentary principle :  that  a  carrier  may,  by  special  contract,  not  unreasonable, 
limit  its  common-law  liability.3 

(2)  What  Constitutes  Such  a  Contract — (a)  Acceptance  of  Receipt  or  Bill  of 
Lading  — The  largest  class  of  cases  involving  the  question  as  to  whether  or 
not  a  special  contract  existed  between  the  shipper  and  the  carrier  is  that 
arising  out  of  receipts  or  bills  of  lading  given  by  the  carrier  to  the  shipper 
upon  the  receipt  of  the  goods.  In  England  it  has  always  been  the  accepted 
doctrine  that  the  acceptance,  by  the  shipper,  of  a  receipt  or  bill  of  lading 
containing  the  limitation  in  express  terms  constituted  a  special  contract  of 
shipment  limiting  the  carrier's  liability.3    Such  a  contract  may  or  may  not 


were  adopted  as  the  contract  between  the  par- 
ties according  to  which  the  service  of  the  car- 
rier was  to  be  rendered.  Judson  v.  Western 
R.  Corp.,  6  Allen  (Mass.)  490." 

Kentucky.  —  Public  notice  given  by  the  car- 
rier and  brought  home  to  the  knowledge  of  the 
shipper  enters  into  the  contract  of  shipment, 
by  implication,  so  far  as  the  carrier  has  the 
right  to  impose  such  terms,  either  by  express 
or  implied  contract,  unless  the  notice  is  incon- 
sistent with  the  terms  of  the  express  contract; 
and  such  notice  will  be  considered  in  constru- 
ing the  contract  when  its  terms  do  not  conflict 
with  those  of  the  express  contract.  Orndorff 
v.  Adams  Express  Co.,  3  Bush  (Ky.)  194,  96 
Am.  Dec.  207.  Compare  Adams  Express  Co. 
v.  Nock,  2  Duv.  (Ky.)  562,  87  Am.  Dec.  510. 

In  North  Carolina  the  rule  has  been  stated  as 
follows:  Common  carriers  "  cannot  by  gen- 
eral notice  free  themselves  from  liability;  as, 
for  example,  by  a  general  notice  of  '  all  bag- 
gage at  owner's  risk.'  The  owner  may  dis- 
regard such  notice,  and  the  baggage,  notwith- 
standing the  notice,  will  be  at  the  risk  of  the 
carrier.  But  they  may,  by  notice  brought  to 
the  knowledge  of  the  owner,  reasonably  qualify 
their  liability,  as,  if  the  notice  be  that  they  will 
not  be  liable  for  glass  in  a  box,  or  for  articles 
of  unusual  value,  unless  informed  of  the 
facts."  Smith  v.  North  Carolina  R.  Co.,  64  N. 
Car.  235. 

In  Maine  the  rule  is  stated  to  be  that  com- 
mon carriers  may  reasonably  restrict  their 
common-law  liability  by  notice  brought  home 
to  the  owner  of  goods,  before  or  at  the  time  of 
delivery  to  them,  if  such  notice  is  either  ex- 
pressly or  impliedly  assented  to  by  the  owner. 
Fillebrown  v.  Grand  Trunk  R.  Co.,  55  Me. 
462,  92  Am.  Dec.  606;  Sager  v.  Portsmouth, 
etc.,  R.  Co.,  31  Me.  228,  50  Am.  Dec.  659; 
Little  v.  Boston,  etc.,  R.  Co.,  66  Me.  239.  See 
also  Bean  v.  Green,  12  Me.  422. 

1.  Gould  v.  Hill,  2  Hill  (N.  Y.)  623. 

2.  In  Hollister  v.  Nowlen,  19  Wend.  (N.  Y.) 
234,  32  Am.  Dec.  455;  Cole  v.  Goodwin,  19 
Wend.  (N.  Y.)  256,  32  Am.  Dec.  470,  the  sub- 
ject was  exhaustively  considered  in  cases 
where  the  limitation  was  by  general  notice  only, 
but  the  court  refused  to  decide  whether  any 
such  limitation  might  be  made  by  special  con- 
tract. In  the  subsequent  case  of  Gould  v.  Hill, 
2  Hill  (N.  Y.)  623,  there  was  a  special  contract 
provision  that  the  carrier's  loss  should  be  lim- 
ited to  two  hundred  dollars  in  any  event,  and 


that  it  should  not  be  liable  at  all  in  case  of 
loss  by  fire.  The  court  held  that  the  carrier 
could  not  modify  its  common-law  liability,  and 
therefore  set  aside  a  verdict  for  the  defendant. 
But  this  case  has  never  been  followed  in  this 
country  or  elsewhere.  It  was  repudiated  in 
New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  (U.  S.)  344,  decided  soon  after- 
wards, and  the  rule  of  this  last  case  has  always 
been  accepted  as  the  true  one.  The  New  York 
courts  have  not  only  adhered  to  the  doctrine  of 
Gould  v.  Hill,  2  Hill  (N.  Y.)  623,  but  have  gone 
even  further  than  the  courts  of  other  states  in 
upholding  the  right  of  the  carrier  to  stipulate 
against  liability  for  loss  of  any  character.  See 
infra,  this  section,  Rule  in  New  York. 

See  also,  as  to  the  rule  of  the  text, Thayer  v. 
St.  Louis,  etc.,  R.  Co.,  22  Ind.  26,  85  Am.  Dec. 
409;  Erie  R.  Co.  v.  Wilcox,  84  111.  239,  25  Am. 
Rep.  451,  16  Am.  Ry.  Rep.  457;  Feige  v.  Michi- 
gan Cent.  R.  Co.,  62  Mich.  1;  Michigan  Cent. 
R.  Co.  v.  Hale,  6  Mich.  243;  Bingham  v. 
Rogers,  6  W.  &  S.  (Pa.)  495,  40  Am.  Dec.  581; 
Zouch  'v.  Chesapeake,  etc.,  R.  Co.,  36  W.  Va. 
524,  49  Am.  &  Eng.  R.  Cas.  711  (where  the 
whole  question  is  examined);  Fitzgerald  v. 
Grand  Trunk  R.  Co.,  4  Ont.  App.  601,  ajfirtn- 
ing  28  U.  C.  C.  P.  586. 

See  also  Camp  v.  Hartford,  etc.,  Steamboat 
Co.,  43  Conn.  333;  Illinois  Cent.  R.  Co.  v. 
Schwartz,  13  111.  App.  490;  Potts  v.  Wabas^, 
etc.,  R.  Co.,  17  Mo.  App.  394;  Richmond,  etc., 
R.  Co.  v.  Payne,  86  Va.  481,  42  Am.  &  Eng. 
R.  Cas.  366;  Baltimore,  etc.,  R.  Co.  v.  Rath- 
bone,  1  W.  Va.  87,  88  Am.  Dec.  664. 

The  carrier's  right  to  limit  its  liability  at 
common  law  has  been  declared  in  several  early 
cases.  See  Southcote's  Case,  4  Coke  84;  Morse 
v.  Slue,  1  Vent.  238;  Nicholson  v.  Willan,  5 
East  507  (limitation  by  mere  notice  upheld); 
Smith  v.  Home,  8  Taunt.  144,  4  E.  C.  L.  50; 
Anonymous  v.  Jackson,  2  Peake  N.  P.  185. 

3.  In  England.  —  Shaw  v.  York,  etc.,  R.  Co., 
13  Q.  B.  347,  66  E.  C.  L.  347,  13  Jur.  385,  6 
Railw.  Cas.  87;  Chippendale  v.  Lancashire, 
etc.,  R.  Co.,  15  Jur.  1106,  7  Railw.  Cas.  824,  12 
L.  J.  Q.  B.  22;  Austin  v.  Manchester,  etc.,  R. 
Co.,  10  C.  B.  454,  70  E.  C.  L.  454,  7  Railw. 
Cas.  300,  16  Jur.  763 ;  Palmer  v.  Grand  Junction 
R.  Co.,  4  M.  &  W.  749,  3  Jur.  559,  7  D.  P.  C. 
232;  Morville  v.  Great  Northern  R.  Co.,  16  Jur. 
528,  7  Railw.  Cas.  830,  10  Eng.  L.  &  Eq.  366; 
Crouch  v.  London,  etc.,  R.  Co.,  2  C.  &  K.  7S9, 
61  E.  C.  L.  789;  O'Rorke  v.  Great  Western  R. 
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have  been  valid  according  to  the  particular  terms  embraced  in  it,  but  it 
constituted  an  agreement,  the  validity  of  which  remained  to  be  determined 
from  other  considerations  than  those  involving  the  assent  of  the  shipper.1 

Railway  and  Canal  Traffic  Act.  —  Under  the  provisions  of  the  Railway  and  Canal 
Traffic  Act,2  all  contracts  limiting  the  carrier's  liability  are  required  to  be  in 
writing  and  signed  by  the  shipper.3 

In  the  United  States  the  rule  is  generally  recognized  that  an  acceptance  by 
the  shipper  or  his  agent  of  a  receipt  or  bill  of  lading  containing  a  limitation 
of  the  carrier's  liability  is  binding  on  him  when  the  limitation  is  not  illegal  or 
unreasonable.4 


Co.,  23  U.  C.  Q.  B.  427.  See  also  Drayson  v. 
Home,  23  W.  R.  793,  32  L.  T.  N.  S.  691. 

In  the  first  of  the  above  cases,  which  was  an 
action  to  recover  for  the  loss  of  a  horse  shipped 
over  the  defendant  company's  road,  alleged 
to  have  been  caused  by  the  insufficiency  of  the 
stock-car,  it  appeared  that  when  the  horses 
were  received,  a  ticket  was  given  to  the  plain- 
tiff, stating  the  amount  paid  by  him  for  the 
carriage  of  the  horses  and  the  route  over 
which  they  were  to  go,  and  having  at  the  bot- 
tom this  memorandum:  "  N.  B.  This  ticket 
is  issued  subject  to  the  owner's  undertaking 
all  risks  of  conveyance  whatsoever,  as  the 
company  will  not  be  responsible  for  any  injury 
or  damage,  however  caused,  occurring  to 
horses  or  carriage  while  traveling,  or  in  load- 
ing or  unloading."  It  was  held  that  the  terms 
contained  in  the  ticket  formed  part  of  the  con- 
tract for  the  carriage  of  the  horses,  and  the 
shipper  was  bound  thereby. 

1.  The  question  of  the  validity  of  special 
contracts,  in  so  far  as  it  depends  on  the  rea- 
sonableness or  legality  of  the  limitations,  is 
discussed  infra,  this  section,  Extent  of  Limita- 
tion—  Fixing  Amount  for  Which  Carrier  Shall 
Be  Liable. 

2.  17  &  18  Vict.,  c.  31;  2  Jac.  Fish.  Dig.,  p. 
1690.  See  infra,  this  section,  The  English 
Carriers'  Act. 

3.  See  infra,  this  section,  Rule  in  England 
and  Canada. 

4.  Shipper's  Acceptance  of  Receipt  or  Bill  of 
Lading  Held  Binding  on  Him.  —  The  contention 
has  been  forcibly  made,  in  a  number  of  cases, 
that  where  the  shipper  merely  accepts  a  receipt 
or  bill  of  lading  tendered  him  by  the  carrier, 
it  operates,  as  respects  any  limitations  or  con- 
ditions expressed  therein,  merely  as  a  general 
notice,  and  is  not  binding  unless  specially  as- 
sented to.  But  this  contention  has  been  dis- 
tinctly repudiated  and  the  doctrine  of  the  text 
approved  in  leading  cases  in  a  number  of 
jurisdictions. 

United  States.  —  Michigan  Cent.  R.  Co.  v. 
Mineral  Springs  Mfg.  Co.,  16  Wall.  (U.  S.)  329. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Weakly, 
50  Ark.  397,  35  Am.  &  Eng.  R.  Cas.  635,  7 
Am.  St.  Rep.  104. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Dill,  48 
Kan.  210,  55  Am.  &  Eng.  R.  Cas.  378. 

Kentucky.  —  Adams  Express  Co.  v.  Nock,  2 
Duv.  (Ky.)  563,  87  Am.  Dec.  510. 

Massachusetts.  —  Grace  v.  Adams,  100  Mass. 
505,  97  Am.  Dec.  117,  1  Am.  Rep.  131. 

Mississippi.  —  Southern  Express  Co.  v.  Moon, 
39  Miss.  832. 

Missouri.  —  Levering  v.  Union  Transp.,  etc., 
Co.,  42  Mo.  88,  97  Am.  Dec.  320. 
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New  Hampshire.  —  Merrill  v.  American  Ex- 
press Co.,  62  N.  H.  514. 

New  York.  —  Belger  v.  Dinsmore,  51  N.  Y. 
166,  10  Am.  Rep.  575;  Kirkland  v.  Dinsmore, 
62  N.  Y.  171,  20  Am.  Rep.  475. 

Rhode  Island.  —  Ballou  v.  Earle,  17  R.  I.  441, 
33  Am.  St.  Rep.  881,  48  Am.  &  Eng.  R.  Cas.  31. 

Tennessee.  —  Dillard  v.  Louisville,  etc.,  R. 
Co.,  2  Lea  (Tenn.)  288  (acceptance  of  bill  of 
lading  sufficient  proof  of  assent);  East  Ten- 
nessee, etc.,  R.  Co.  v.  Brumley,  5  Lea  (Tenn.) 
401. 

Vermont.  —  Davis  v.  Central  Vermont  R. 
Co.,  66  Vt.  290,  44  Am.  St.  Rep.  852,  61  Am.  & 
Eng.  R.  Cas.  197.  Compare  Blumenthal  v. 
Brainerd,  38  Vt.  402,  91  Am.  Dec.  350. 

A  railroad  company  receiving  goods  for 
shipment  to  a  point  beyond  its  line  may,  by 
special  contract,  protect  itself  from  liability  for 
loss  occurring  on  its  line.  And  such  a  con- 
tract will  be  presumed  from  the  fact  that  a 
clause  thus  limiting  the  liability  is  found 
printed  in  the  bill  of  lading,  although  the  ship- 
per's attention  was  not  called  to  it,  if  it  appears 
that  he  had  previously  shipped  like  articles 
and  taken  bills  of  lading.  East  Tennessee, 
etc.,  R.  Co.  v.  Brumley,  5  Lea  (Tenn.)  401. 

A  party  shipped  goods,  to  be  carried  by  water 
as  well  as  by  land,  and  received  a  bill  of  lading 
containing  a  provision  that  the  carrier  should 
not  be  liable  for  loss  or  damage  by  fire  or  other 
casualty  while  in  transit  or  at  depots  or  land- 
ing at  the  point  of  delivery.  The  goods  were 
safely  carried  to  their  destination  and  stored 
in  a  suitable  warehouse,  where  they  were 
destroyed  by  fire  on  the  night  of  the  next 
day,  without  any  fault  on  the  part  of  the  car- 
rier. It  was  held,  that  as  there  was  no  ques- 
tion made  as  to  the  knowledge  of  the  shipper 
of  the  provision  in  the  bill  of  lading,  it  would 
be  inferred  that  he  received  it  with  knowledge 
of  its  contents  and  agreed  to  its  terms,  and 
consequently  the  carrier  was  not  liable, 
although  the  Illinois  rule  is  that  the  mere 
acceptance  of  a  receipt  containing  a  limitation 
does  not  bind  the  shipper.  See  infra,  this  sub- 
division. Anchor  Line  v.  Knowlcs,  66  111.  150, 
distinguishing  Merchants'  Dispatch  Transp, 
Co.  v.  Hallock,  64  111.  284. 

The  fact  that  the  owner  of  the  goods  him- 
self, or  by  his  clerk,  filled  up  a  railroad  com- 
pany's receipt  for  goods  shipped,  which  receipt 
contained  a  clause  limiting  the  carrier's  lia- 
bility, is  evidence  to  go  to  the  jury  of  the  as- 
sent of  such  owner  to  the  stipulations  in  the 
receipt;  but  it  is  not  conclusive,  under  the 
Illinois  decisions,  as  to  the  fact  of  such  assent. 
And  where  such  receipt  was  the  receipt  of 
another  company,  it  seems  that  it  is  inopera- 
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Shipper's  Knowledge  or  Assent.  —  It  is  not  essential  to  the  validity  of  such  a 
limitation  that  it  be  shown  that  the  shipper  was  aware  of  it,  or  that  he  had 
read  it,  or  that  it  had  been  explained  to  him  or  his  attention  called  to  it,  pro- 
vided the  carrier  made  use  of  no  improper  means  to  prevent  his  noticing 
or  objecting  to  it.1 

Presumption.  — -  Every  shipper  is  conclusively  presumed,  in  such  a  case,  to 
have  read  and  assented  to  the  provisions  of  the  receipt  or  bill  of  lading  given 
him,  whether  he  in  fact  assented  or  not.2 


live  even  for  the  purpose  just  stated.  Bosco- 
witz  v.  Adams  Express  Co.,  93  111.  523,  34  Am. 
Rep.  191. 

Advertisements  and  Circulars  Published  by  Car- 
rier May  be  Shown.  —  Where  a  common  carrier 
is  sued  for  a  breach  of  his  common-law  duty 
to  carry  goods  safely,  it  is  competent  for  the 
plaintiff  to  prove  advertisements  and  circulars 
of  the  carrier  agreeing  to  insure  the  safe  de- 
livery of  goods,  without  any  exception  for  in- 
evitable accidents;  and  upon  proof  of  such 
advertisements  and  circulars  it  will  be  pre- 
sumed that  customers  have  been  induced  to 
offer  goods  for  shipment  by  them,  and  it  is  not 
necessary  to  prove  personal  knowledge  of  such 
advertisements  or  circulars.  Morrison  v. 
Davis,  20  Pa.  St.  171,  57  Am.  Dec.  695.  But 
see  Condict  v.  Grand  Trunk  R.  Co.,  54  N.  Y. 
500. 

Receipt  Prima  Facie  Evidence  —  Wisconsin.  — 
Proof  that  a  shipper  took  a  receipt  from  a  car- 
rier, containing  provisions  restricting  the  car- 
rier's liability,  is  prima  facie  evidence  of  his 
assent  to  them  and  in  many  cases  may  be 
conclusive.  But  ordinarily  it  is  only  prima 
facie,  and  is  therefore  open  to  explanation  or 
contradiction  by  parol  testimony.  Strohn  v. 
Detroit,  etc.,  R.  Co.,  21  Wis.  554,  94  Am.  Dec. 
564;  Morrison  v.  Phillips,  etc.,  Constr.  Co.,  44 
Wis.  405,  28  Am.  Rep.  599,  19  Am.  Ry.  Rep. 
312;  Boorman  v.  American  Express  Co.,  21 
Wis.  154.  See  infra,  this  section,  Co?iflict  of 
Oral  and  Written  Agreements: 

1.  Shipper's  Assent  to  or  Knowledge  of  Stipula- 
tion in  Receipt  Not  Necessary  to  be  Shown  —  Eng- 
land. —  Harris  v.  Great  Western  R.  Co.,  I  Q. 
B.  Div.  515;  O'Rorke  v.  Great  Western  R.  Co., 
23  U.  C.  Q.  B.  427;  Burke  v.  South-Eastern 
R.  Co.,  5  C.  P.  Div.  1. 

Alabama. — Western  R.  Co.  v.  Harwell,  97 
Ala.  341;  Louisville,  etc.,  R.  Co.  v.  Meyer,  78 
Ala.  597. 

Iowa.  —  Mulligan  v.  Illinois  Cent.  R.  Co., 
36  Iowa  181. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Brown- 
lee,  14  Bush  (Ky.)  590. 

Massachusetts.  —  Hill  v.  Boston,  etc.,  R.  Co. 
144  Mass.  284,  28  Am.  &  Eng.  R.  Cas.  88 
Quimby  v.  Boston,  etc.,  R.  Co.,  150  Mass.  365 
Monitor  Mut.  F.  Ins.  Co.  v.  Buffum,  115  Mass. 
343-  . 

Missouri.  —  Patterson  v.  Kansas  City,  etc., 
R.  Co.,  56  Mo.  App.  657;  Kellerman  v.  Kan- 
sas City,  etc.,  R.  Co.,  (Mo.  1896)34  S.  W.  Rep. 
41- 

New  York.  —  Kirkland  v.  Dinsmore,  62  N. 
Y.  171,  20  Am.  Rep.  475;  Germania  F.  Ins.  Co. 
i>.  Memphis,  etc.,  R.  Co.,  72  N.  Y.  90,  28  Am. 
Rep.  113;  Hill  v.  Syracuse,  etc.,  R.  Co.,  73 
N.  Y.  351,  29  Am.  Rep.  163;  Zimmer  v.  New 
York  Cent.,  etc.,  R.  Co.,  137  N.  Y.  460.  Com- 


pare Fowler  v.  Liverpool,  etc.,  Steam  Co.,  87 
N.  Y.  190,  9  Am.  &  Eng.  R.  Cas.  235;  Coffin 
v.  New  York  Cent.  R.  Co.,  64  Barb.  (N.  Y.) 
379,  56  N.  Y.  632. 

South  Carolina. — Johnstone  v.  Richmond, 
etc.,  R.  Co.,  39  S.  Car.  55,  55  Am.  &  Eng.  R. 
Cas.  346. 

Compare  The  Guildhall,  58  Fed.  Rep.  796, 
where  a  different  view  seems  to  have  been 
taken. 

The  custom  of  the  defendant  railroad  com- 
pany was  to  carry  horses  at  the  owner's  risk, 
and  at  reduced  rates  for  that  reason,  and  the 
letters  "  O.  R.,"  signifying  "  Owner's  Risk," 
were  upon  the  receipt  given  to  the  plaintiff  for 
his  horses,  and  retained  and  put  in  evidence 
by  him;  he  testified  that  he  "did  not  see" 
those  letters,  but  not  that  he  did  not  under- 
stand their  meaning.  It  was  held,  that  the 
restricted  liability  of  the  company  clearly  ap- 
peared from  the  plaintiff 's  evidence.  Morrison 
v.  Phillips,  etc.,  Constr.  Co.,  44  Wis.  405,  19 
Am.  Ry.  Rep.  312,  28  Am.  Rep.  599. 

It  is  not  the  duty  of  the  carrier's  agent,  on 
giving  a  receipt  for  goods  to  be  carried,  to  call 
the  shipper's  attention  to  its  provisions  limit- 
ing the  carrier's  liability.  It  is  the  shipper's 
duty  to  read  it  for  himself.  Snider  v.  Adams 
Express  Co.,  63  Mo.  376,  20  Am.  Ry.  Rep.  435. 

Rule  in  Texas. — "A  mere  notice  displayed 
in  the  office  of  the  company,  or  printed  on  the 
bill  of  lading,  will  not  bind  the  owner,  though 
brought  to  his  knowledge ;  but  his  assent  is  con- 
clusively presumed  to  the  condition,  inserted 
in  the  body  of  the  bill  of  lading  when  he  has  had 
an  opportunity  to  know  its  contents,  and  the 
carrier  has  resorted  to  no  unfair  means  of  de- 
ception, and  it  has  been  received  at  the  time 
of  shipping  the  goods."  Ryan  v.  Missouri, 
etc.,  R.  Co.,  65  Tex.  13,  23  Am.  &  Eng.  R. 
Cas.  707,  57  Am.  Rep.  589,  citing  Hoadley  v. 
Northern  Transp.  Co.,  115  Mass.  304,  15  Am. 
Rep.  106.  See  also  International,  etc.,  R.  Co. 
v.  Watt,  2  Tex.  App.  Civ.  Cas.,  §  781. 

2.  Shipper  Presumed  to  have  Read  and  Assented 
to  Receipt.  —  McMillan  v.  Michigan  Southern, 
etc.,  R.  Co.,  16  Mich.  79,  93  Am.  Dec.  208; 
Ballou  v.  Earle,  17  R.  I.  441,  33  Am.  St.  Rep. 
881,  48  Am.  &  Eng.  R.  Cas.  31;  Steers  v.  Liver- 
pool, etc.,  Steamship  Co.,  57  N.  Y.  1,  15  Am. 
Rep.  453;  International,  etc.,  R.  Co.  v.  Watt, 
2  Tex.  App.  Civ.  Cas.,  §  781. 

Compare  Brown  v.  Adams  Express  Co.,  15 
W.  Va.  812,  where  it  was  held  that  where 
goods  are  committed  to  a  carrier  without  an 
express  contract  limiting  liability,  the  mere 
fact  that  the  consignor  had  previously  seen 
bills  of  lading  issued  by  said  carrier  containing 
clauses  limiting  liability,  does  not  afford  the 
carrier  any  ground  for  setting  up  that  the  par- 
ticular contract  in  question  was  made  on  such 
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Fraud.  —  The  assent  of  the  shipper  will  be  implied,  however,  only  where  it  is 
clear  that  no  undue  advantage  was  taken  of  him.  And  even  when  the  shipper 
signs  the  written  contract  he  will  not  be  bound  by  it  if  it  appears  that  his 
signature  was  obtained  through  fraud  or  misrepresentation.1 

In  Illinois  and  Ohio  the  general  rule  is  not  followed,  the  doctrine  maintained 
being  that  there  must  be  an  express  assent  to  the  limitation  on  the  part  of  the 
shipper,  and  that  his  assent  cannot  be  implied  from  his  mere  acceptance  of 
the  receipt  or  bill  of  lading  containing  the  limitation.2 

Georgia  statute.  —  The  same  rule  exists  in  Georgia  under  the  provisions  of  the 
statute.3 


terms.  It  was  also  doubted  whether  the  ac- 
ceptance of  a  bill  of  lading  containing  such 
clauses  would  of  itself  be  enough  to  exempt 
the  carrier. 

Question  for  the  Jury.  —  Whether  or  not  the 
shipper  actually  assented  to  the  limitation  is 
a  question  for  the  jury  where  the  facts  are  in 
question,  or  where,  facts  being  admitted,  differ- 
ent conclusions  may  reasonably  be  drawn  from 
them.  See  Baltimore,  etc.,  R.  Co.  v.  Brady, 
32  Md.  333;  Palmer  v.  Grand  Junction  R.  Co., 
4  M.  &  W.  749.  3  Jur.  559.  7  D.  P.  C.  232. 

1.  In  Case  of  Fraud. — See  Simons  v.  Great 
Western  R.  Co.,  2  C.  B.  N.  S.  620,  S9  E.  C.  L. 
•620;  Atchison,  etc.,  R.  Co.  v.  Dill,  48  Kan. 
2IO;  infra,  this  section,  Contract  Must  have 
been  Fairly  Made. 

In  Union  Pac.  R.  Co.  v.  Marston,  30  Neb. 
241,  45  Am.  &  Eng.  R.  Cas.  328,  note,  the 
plaintiff,  desiring  to  ship  a  stove,  was  informed 
by  the  defendant  company's  agent  that  he  had 
better  ship  it  at  a  special  rate,  as  otherwise  it 
would  go  at  the  owner's  risk.  The  plaintiff 
said  he  would  ship  at  the  special  rate,  and 
offered  to  pay  the  charges  then  and  there,  but 
was  advised  that  they  could  be  as  well  paid  at 
the  other  end  of  the  line.  Later  the  com- 
pany's agent  handed  the  plaintiff  a  paper  say- 
ing that  it  was  a  receipt  for  the  stove  shipped. 
The  plaintiff  did  not  examine  it  then,  but  found 
out  afterwards  that  it  provided  that  "  stoves  " 
were  "  at  owner's  risk."  The  stove  being  in 
a  broken  condition  when  it  reached  its  desti- 
nation, this  action  was  brought.  It  was  held 
that  the  carrier  was  liable  as  insurer;  that  the 
limitation  was  void  as  having  been  unfairly 
obtained. 

2.  Rule  in  Illinois.  —  Adams  Express  Co.  v. 
Haynes,  42  111.  89;  Illinois  Cent.  R.  Co.  v. 
Frankenberg,  54  111.  88,  5  Am.  Rep.  92; 
Adams  Express  Co.  v.  Stettaners,  61  111.  184, 
14  Am.  Rep.  57;  U.  S.  Express  Co.  v.  Haines, 
67  111.  137;  Anchor  Line  v.  Dater,  68  111.  369; 
Field  v.  Chicago,  etc.,  R.  Co.,  71  111.  458; 
Merchants'  Despatch  Transp.  Co.  Leysor, 
89  111.  43;  Merchants'  Despatch  Transp.  Co. 
-■.  Joesting,  89  111.  153;  Erie  R.  Co.  v.  Wilcox, 
84  111.  239,  25  Am.  Rep.  451,  16  Am.  Ry.  Rep. 
457;  Merchants'  Despatch  Transp.  Co.  v. 
Furthmann,  149  111.  66,  61  Am.  &  Eng.  R.  Cas. 
145.  affirming  47  111.  App.  561 ;  Chicago,  etc., 
R.  Co.  v.  Simon,  160  111.  648,  affirming  57  111. 
App.  502  (contract  limiting  liability  of  initial 
line  to  losses  occurring  on  its  own  route); 
Indianapolis,  etc.,  R.  Co.  v.  Jurey,  8  111.  App. 
160;  Chicago,  etc.,  R.  Co.  -<.  Harmon,  12  111. 
App.  54.  See  Anchor  Line  v.  Knowles,  66  111. 
150,  where  the  limitation  was  upheld  because  no 
question  was  made  on  the  trial  as  to  the  ship- 


per's knowledge  of  it;  also  Black  v.  Wabash, 
etc.,  R.  Co.,  in  111.  351,  53  Am.  Rep.  628. 

Fact  of  Acceptance  May  be  Considered  as  Evi- 
dence. — -  While  the  shipper's  assent  to  the 
limitation  will  not  be  inferred  from  his  accept- 
ance of  the  bill  of  lading  or  receipt  without 
objection,  nor  from  the  fact  of  his  having  re- 
ceived bills  or  receipts  containing  similar  pro- 
visions, yet  both  these  facts  are  some  evidence 
of  his  assent  and  may  be  shown  in  evidence 
and  be  put  before  the  jury.  Erie,  etc.,  Transp. 
Co.  v.  Dater,  91  111.  195,  33  Am.  Rep.  51.  See 
also  Boscowitz  v.  Adams  Express  Co.,  93  111. 
523,  34  Am.  Rep.  191. 

Illinois  Statute.  —  See  infra,  this  section, 
Statutes  Prohibiting  Limitation  of  Liability. 

Receipt  in  Evidence,  though  Not  Assented  To. — 
On  the  trial,  before  the  court  alone,  of  a  suit 
against  a  common  carrier  for  the  loss  of  goods 
shipped,  where  the  proof  shows  that  the  ship- 
per had  no  knowledge  of  a  clause  in  the  re- 
ceipt exempting  the  carrier  from  liability  for 
loss  by  fire,  and  that  the  shipper  never 
assented  to  such  clause,  there  is  no  error  in 
receiving  in  evidence  the  part  of  the  receipt 
acknowledging  the  receipt  of  the  goods  and 
agreeing  to  carry  them,  and  rejecting  the 
exemption  clause.  Quare  whether  this  would 
be  the  rule  if  the  case  were  before  a  jury. 
Merchants'  Despatch  Transp.  Co.  v.  Theilbar, 
86  111.  71. 

In  Ohio.  —  In  Pittsburgh,  etc.,  R.  Co.  v.  Bar- 
rett, 36  Ohio  St.  448,  3  Am.  &  Eng.  R.  Cas. 
256,  it  was  held  that  the  assent  of  the  shipper 
to  conditions  in  a  bill  of  lading  or  other  con- 
tract for  the  transportation  of  goods,  limiting 
the  carrier's  liability,  is  binding  upon  him, 
when  the  loss  happens  without  fault  or  negli- 
gence of  the  carrier;  but  such  assent  will  not 
be  implied  or  presumed  from  facts  and  cir- 
cumstances which  do  not  clearly  show  an 
assent  to  such  conditions  in  the  contract  on 
which  the  action  is  founded.  In  the  absence 
of  satisfactory  proof,  showing  that  the  shipper 
has,  by  assent  and  acquiescence,  or  otherwise, 
agreed  to  limit  the  liability  of  the  carrier,  the 
presumption  is  that  he  intended  to  insist  on 
his  common-law  rights.  Neither  usage  nor 
custom,  though  known  to  the  shipper,  which 
he  has  not  clearly  assented  to  as  a  condition  of 
the  contract  of  shipment,  can  be  set  up  to  ab- 
solve a  carrier  from  his  common-law  liability. 
See  also  Davidson  v.  Graham,  2  Ohio  St.  131 ; 
Gaines  v.  Union  Transp.,  etc.,  Co.,  28  Ohio  St. 
418,  14  Am.  Ry.  Rep.  158. 

3.  In  Georgia.  —  The  statute  provided  that  no 
contract  limiting  the  liability  of  a  common 
carrier  should  be  valid  unless  it  had  the  ex- 
press assent  of  the  shipper.  But,  under  this, 
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(b)  Special  Contract  Must  Be  Express  —  Custom. —  The  Contract  set  up  by  the  carrier 

as  limiting  its  common-law  liability  must  be  express,  and  cannot  exist  by 
implication  except  in  extreme  cases,  if  at  all.  The  fact  that  the  shipper  was 
full}-  aware  of  a  custom  of  the  carrier  to  ship  goods  always  under  contracts 
limiting  its  liability  will  not  create  such  a  contract  by  implication  in  the  partic- 
ular shipper's  case,  although  the  shipper  may  have  often  before  shipped  goods 
in  compliance  with  such  custom.1 

(o)  signing  the  Contract  —  statutes. —  The  special  contract  need  not,  however,  be 
signed  by  the  shipper  unless  his  signature  is  required  by  statute;  his  assent 
may  be  implied,  although  the  provisions  of  the  contract  must  be  express.* 
In  some  jurisdictions  the  statutes  require  all  contracts  which  attempt  to  limit 
the  common-law  liability  of  carriers  to  be  signed  by  the  consignor  before  they 
can  have  any  validity  as  against  him.3 

(3)  Where  More  than  One  Shipping  Contract  Exists.  —  Where  there  are 
two  contracts  of  shipment,  both  representing  the  same  shipment,  the  carrier 
cannot,  in  the  event  of  a  loss,  elect  that  the  one  containing  limitations  of  its. 
liability  shall  constitute  the  real  contract  of  shipment,  but,  under  the  rule  else- 
where stated,  the  contract  which  least  limits  the  carrier's  liability  will  be  taken 
as  the  true  contract  of  the  parties.4 

(4)  Conflict  of  Oral  and  Written  Agreements.  —  Where  a  written  contract 


the  limitation  may  be  by  parol.  Purcell  v. 
Southern  Express  Co.,  34  Ga.  315;  Southern 
Express  Co.  v.  Barnes,  36  Ga.  532. 

The  mere  acceptance,  by  the  shipper,  of  a 
receipt  with  a  provision  in  it  limiting  the  lia- 
bility of  the  carrier  for  losses  by  fire,  naviga- 
tion, etc.,  does  not  constitute  an  express 
contract  under  the  statute.  Code  of  Ga., 
§  204.  It  creates  a  presumption  of  assent  only 
to  the  clause  providing  that  the  carrier  shall 
be  liable  only  for  a  certain  sum  unless  the 
value  of  the  article  is  stated.  Southern  Ex- 
press Co.  v.  Newby,  36  Ga.  635,  91  Am.  Dec. 
783.  This  is  in  pursuance  of  the  rule  stated 
supra,  this  section,  By  Public  Notice.  See  also 
Georgia  R.  Co.  v.  Spears,  66  Ga.  485,  42  Am. 
Rep.  81. 

The  question  of  the  shipper's  assent  may  be 
one  for  the  jury.  See  Wallace  v.  Sanders,  42 
Ga.  486. 

1.  London,  etc.,  F.  Ins.  Co.  v.  Rome,  etc., 
R.  Co.,  68  Hun  (N.  Y.)  598;  Pittsburgh,  etc., 
R.  Co.  v.  Barrett,  36  Ohio  St.  448,  3  Am.  & 
Eng.  R.  Cas.  256;  Gott  v.  Dinsmore,  in  Mass. 
45- 

The  assent  of  the  shipper  to  certain  express 
provisions  in  the  receipt  or  bill  of  lading  may 
be  proven  by  implication,  but  not  the  provi- 
sions themselves.  Dillard  v.  Louisville,  etc., 
R.  Co.,  2  Lea  (Tenn.)  288. 

2.  See  the  two  preceding  subdivisions. 

3.  Statutes  Requiring  Contract  to  Be  in  Writ- 
ing.—  The  Railway  and  Canal  Traffic  Act 
contains  such  a  provision.  See  infra,  this 
section.  Rule  in  England  and  Canada.  But 
such  a  contract  may  still  be  binding  on  the 
carrier,  whether  signed  by  the  shipper  or  not. 
Baxendale  v.  Great  Eastern  R.  Co.,  10  B.  & 
S.  212,  L.  R.  4  Q.  B.  244,  3  Ry.  &  C.  T.  Cas. 

XXV. 

Under  Dak.  Civ.  Code,  p  1261,  providing  that 
"  the  obligations  of  a  common  carrier  *  *  * 
may  be  limited  by  special  contract,"  it  is  held 
that  the  contract  is  of  no  force  unless  signed 
by  the  consignor  or  the  consignee.  Hartwell 

2' 


v.  Northern  Pac.  Express  Co.,  5  Dakota  463, 
37  Am.  &  Eng.  R.  Cas.  635  (general  doctrine 
discussed  at  length).  See  also,  as  to  this  stat- 
ute, Hazel  v.  Chicago,  etc.,  R.  Co.,  82  Iowa 
477,  49  Am.  &  Eng.  R.  Cas.  78. 

4.  Real  Contract  Is  That  Limiting  Carrier's- 
Liability  Least.  —  See  infra,  this  section,  Con- 
struction of  Special  Contracts. 

In  Woodburn  v.  Cincinnati,  etc.,  R.  Co.,  40 
Fed.  Rep.  731,  42  Am.  &  Eng.  R.  Cas.  514,  the 
receipt  for  goods  shipped  by  the  plaintiff 
stated  that  the  carrier  was  "  not  accountable 
for  the  weight,  number,  or  condition  of  the 
packages."  On  the  face  of  the  receipt  were 
the  words,  "  Valuation  limited  to  $5.00  per  100 
pounds  in  case  of  total  loss."  On  the  back 
was  printed  a  condition  that  "  when  a  valua- 
tion as  agreed  upon  shall  be  named  upon  this 
shipping  receipt,  it  is  distinctly  understood 
that  such  valuation  shall  cover  loss  or  damage 
from  any  cause  whatever."  At  the  time  of  the 
shipment  the  plaintiff  also  signed  and  deliv- 
ered to  the  carrier  an  agreement  releasing  it 
from  all  liability  for  loss  or  damage,  in  con- 
sideration of  the  fact  that  the  goods  were  to 
be  carried  at  a  reduced  rate.  This  release 
was  attached  to  the  manifest  and  sent  along 
with  the  goods;  it  was  signed  in  due  form  and 
duly  witnessed.  The  shipping  receipt,  which 
was  not  under  seal  or  witnessed,  was  retained 
by  the  plaintiff.  It  was  held  that  the  receipt 
and  the  release  were  separate  and  distinct  con- 
tracts, prepared  and  executed  at  the  instance 
of  the  carrier,  and  the  carrier  could  not,  in  its 
own  interest,  elect  which  should  be  the  ship- 
ping contract;  that  the  shipping  receipt,  not 
under  seal  or  witnessed,  and  not  regarded  by 
the  carrier  as  the  shipping  contract,  could  not 
be  deemed  the  contract  under  which  the  goods 
were  carried.  The  other  agreement  was  the 
shipping  contract,  and  the  limitations  therein 
being  void  as  exempting  the  carrier  from  lia- 
bility for  negligence,  the  shipper  was  not  pre- 
cluded from  recovering  the  full  value  of  his 
goods. 
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for  the  carriage  of  goods  is  entered  into  by  the  parties,  after  oral  agreements 
have  been  made,  the  question  whether  the  prior  oral  agreements  have  been 
merged  in  the  subsequent  written  agreement  is  one  to  be  determined  from  the 
intention  of  the  parties. 

Presumption.  —  Ordinarily,  the  presumption  is  that  the  written  contract  con- 
tains the  entire  agreement,  and  oral  testimony  cannot  be  admitted  to  vary  or 
contradict  its  provisions ;  the  general  rule  against  the  admission  of  oral  testi- 
mony, where  the  contract  is  in  writing,  applies  in  this  connection  with  full 
force.1 

Where  Written  Contract  Contains  Only  Part  of  the  Agreement.  —  But  where  it  appears 
that  the  written  contract  was  only  a  part  of  the  agreement  made  between  the 
parties,  and  is  merely  supplemental  to  prior  agreements,  such  prior  agreements 
may  be  proven  and  will  control  in  so  far  as  they  are  not  inconsistent  with  the 
written  contract.2 


1.  Oral  Evidence  Inadmissible  to  Contradict  or 
Vary  Written  Contract  of  Shipment.  —  McFadden 
-\  Missouri  Pac.  R.  Co.,  92  Mo.  343,  1  Am.  St. 
Rep.  721,  30  Am.  &  Eng.  R.  Cas.  17;  Min- 
neapolis, etc.,  R.  Co.  -■.  Home  Ins.  Co.,  55 
Minn.  236;  St.  Louis,  etc.,  R.  Co.  v.  Cleary, 
77  Mo.  634,  46  Am.  Rep.  13,  16  Am.  &  Eng. 
R.  Cas.  122.  See  also  Missouri  Pac.  R.  Co.  v. 
Fagan,  72  Tex.  127,  13  Am.  St.  Rep.  776.  And 
see  generally  the  title  Parol  Evidence. 

Thus,  where  a  freight  bill  was  signed  by 
certain  parties  as  agents,  but  there  was  noth- 
ing on  its  face  to  indicate  that  it  was  the  con- 
tract of  the  railroad  company,  it  was  held  that 
parol  evidence  was  not  admissible  to  show  that 
it  was  the  contract  of  the  company.  Dixon  v. 
Columbus,  etc.,  R.  Co.,  4  Biss.  (U.  S.)  137. 

The  fact  that  the  carrier's  receipt  for  the 
goods  was  in  the  same  paper  with  the  written 
contract  to  deliver  the  goods  to  the  consignees 
does  not  render  the  contract  liable  to  be  varied 
by  parol  proof.  Western,  etc.,  R.  Co.  v.  Mc- 
Elwee,  6  Heisk.  (Tenn.)  208. 

A  final  written  contract  between  the  shipper 
and  the  carrier  supersedes  ail  prior  agreements 
relating  to  the  same  matter.  Smith  v.  Find- 
ley,  34  Kan.  316,  23  Am.  &  Eng.  R.  Cas.  712. 
But  the  contract  in  this  case  was  one  relative 
to  rates  of  freight,  and  did  not  involve  any 
limitation  of  liability.  See  Leonard  v.  Chi- 
cago, etc.,  R.  Co.,  54  Mo.  App.  293,  holding 
that  a  written  contract  of  shipment,  signed  by 
the  shipper  after  the  goods  had  been  loaded 
on  the  cars  in  pursuance  of  a  prior  oral  con- 
tract, but  before  the  train  had  started,  super- 
seded all  prior  agreements. 

The  rule  of  the  text  is  particularly  true 
where  the  subsequent  oral  agreement  is  in- 
tended to  show  a  release  of  the  carrier  from 
liability.  Corbett  v.  Chicago,  etc.,  R.  Co.,  86 
Wis.  82. 

2.  When  Written  Contract  Does  Not  Embrace 
the  Entire  Agreement. —  Harrison  v.  Missouri 
Pac.  Rr  Co.,  74  Mo.  364,  7  Am.  &  Eng.  R. 
Cas.  382,  41  Am.  Rep.  318;  Hoskins  v.  Mis- 
souri Pac.  R.  Co.,  19  Mo.  App.  315;  Union  R., 
etc.,  Co.  v.  Riegel,  73  Pa.  St.  72;  Saltsman  v. 
New  York,  etc.,  R.  Co.,  65  Hun  (N.  Y.)  448. 

In  Shiff  v.  New  York  Cent.,  etc.,  R.  Co.,  16 
Hun  (N.  Y.)  278,  an  association  of  roads  known 
as  the  "  Red  Line  "  received  goods  from  the 
plaintiff  and  contracted  orally  to  carry  them 
through  in  refrigerator  cars.    Soon  after  the 


goods  had  been  shipped,  a  bill  of  lading  was 
delivered  to  the  plaintiff  which  omitted  the 
words  "  through  "  and  "  refrigerator  cars;  " 
upon  the  agent's  attention  being  called  to  the 
omission,  he  said  it  made  no  difference,  that 
the  cars  would  go  through  all  right.  The 
court  held  that  the  verbal  contract  was  not 
merged  in  the  bill  of  lading  and  the  company 
was  liable  under  such  contract,  though  such 
liability  might  not  have  existed  under  the  bill 
of  lading  alone. 

Under  a  verbal  contract  between  the  plain- 
tiffs and  the  defendant  railroad,  the  defend- 
ants agreed  to  carry  certain  petroleum  oil 
in  covered  cars,  and  on  the  faith  of  its  being 
so  carried  it  was  delivered  to  the  defendants, 
but  it  was  carried  in  open  cars,  and  a  large 
quantity  was  thus  lost.  On  the  delivery  of  the 
oil  to  the  defendants,  the  plaintiffs  signed 
a  "  request  note,"  which  said  nothing  about 
covered  cars,  and  in  which  the  goods  were 
stated  to  be  sent  subject  to  certain  terms  and 
conditions  indorsed  thereon.  It  was  held  that 
the  verbal  contract  in  no  way  varied  or  con- 
tradicted the  writing,  and  must  be  incorpo- 
rated with  it,  so  that  the  whole  contract  must 
be  read  as  for  carriage  in  covered  cars.  Fitz- 
gerald v.  Grand  Trunk  R.  Co.,  27  U.  C.  C.  P. 
528. 

In  another  case,  the  plaintiffs,  in  accordance 
with  their  usual  custom,  sent  to  the  defendant 
railroad  company,  by  which  they  made  certain 
shipments,  a  "  dray  ticket  "  filled  up  by  them, 
to  be  signed  as  a  receipt  for  the  goods  by  the 
proper  officer  of  the  freight  department  of  the 
railroad  company,  containing  a  description  of 
the  goods,  together  with  the  name  of  the  con- 
signee and  the  destination  of  the  goods.  The 
ticket  also  provided  that  the  goods  should  be 
forwarded  "  subject  to  the  conditions  of  the 
company's  regular  bill  of  lading."  The  bill  of 
lading  was  in  a  form  which  gave  the  railroad 
company  the  option  of  forwarding  goods  by 
any  route,  from  its  terminus  to  the  destination 
beyond  its  line.  The  usual  route  between  the 
terminus  of  the  receiving  railroad  and  the 
designated  destination  was  by  water,  which 
was  the  route  by  which  the  goods  were  sent. 
The  goods  were  never  delivered  to  the  con- 
signee. In  an  action  to  recover  their  value,  it 
was  held:  (1)  that  the  sending  of  the"  dray 
ticket  "  constituted  a  contract  between  the 
shippers  and  the  receiving  railroad  company 
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Where  Oral  Agreement  Substituted  for  the  Written  One.  —  If  the  written  contract  Can 
be  shown  to  have  been  abandoned  by  the  parties  and  a  subsequent  oral  agree- 
ment substituted  for  it,  it  is  proper  for  such  agreement  to  be  shown,  and  proof 
oi  this  may  be  made  by  evidence  of  conversations  between  the  shipper  and  the 
carrier's  agent.1 

(5)  Contract  Must  have  been  Fairly  Made — (a)  Such  Contracts  Not  Favored. — 
Contracts  limiting  the  common-law  liability  of  carriers  are  not  specially  favored 
in  the  law,  and  in  order  for  any  such  contract  to  be  binding  on  the  shipper  it 
must  have  been  fairly  made  and  freely  entered  into  by  him.* 

(b)  Necessity  of  Consideration  —  Reduced  Eates.  —  There  must  have  been  some  con- 
sideration, other  than  the  mere  contractual  relation  of  the  parties,  moving  from 
the  carrier  to  the  shipper  for  the  special  contract;3  this  is  usually,  though  not 
necessarily,  in  a  reduced  rate  of  transportation.  In  order  for  such  considera- 
tion to  be  a  valid  one,  it  must  appear  that  both  rates  of  transportation  offered 
the  shipper  were  reasonable,  and  that  he  had  a  genuine  freedom  of  choice  in 
making  his  selection.'*    If  no  such  freedom  of  choice  is  shown  to  have  been 


for  the  transmission  of  the  goods  in  the  ordi- 
nary way,  i.  e. ,  by  rail  and  water,  and  not  all 
by  rail;  (2)  that  the  sending  of  such  "  dray 
ticket,"  which  contained  no  designation  of  an 
all-rail  route,  would  be  a  revocation  of  a  dis- 
tinct agreement  for  an  all-rail  route,  claimed 
by  the  shippers  to  have  been  made  by  tele- 
phone, even  admitting  such  agreement  to  have 
been  made.  Hostetter  v.  Baltimore,  etc.,  R. 
Co.,  (Pa.  1887)  11  Atl.  Rep.  609,  32  Am.  & 
Eng.  R.  Cas.  549. 

In  Strohn  v.  Detroit,  etc.,  R.  Co.,  21  Wis. 
554,  94  Am.  Dec.  564,  the  court  held  that  the 
possession  by  the  shipper  of  a  receipt  contain- 
ing limitations  upon  the  liability  of  the  carrier 
is  only  prima  facie  evidence  that  he  assented 
to  its  conditions.  So  that  where  he  claims 
that  the  shipment  was  under  a  special  oral 
agreement  and  that  the  receipt  containing  the 
limitations  was  not  delivered  to  him  until 
some  days  after  the  shipment,  he  may  show 
by  other  evidence  that  the  shipment  was  in 
fact  made  under  the  oral  agreement,  and  rebut 
the  presumption  arising  from  his  possession 
of  the  receipt.  See  also  Missouri,  etc.,  R.  Co. 
v.  Carter,  9  Tex.  Civ.  App.  677;  Louisville, 
etc.,  R.  Co.  v.  Craycraft,  12  Ind.  App.  203; 
Wabash  R.  Co.  v.  Harris,  55  111.  App.  159. 

Where  the  written  contract  is  one  signed 
after  the  goods  had  left  the  station  and  which 
the  shipper  thought  at  the  time  was  a  mere  re- 
ceipt, and  the  shipper  testifies  that  a  different 
contract  was  made  verbally  with  the  carrier, 
evidence  of  the  verbal  contract  is  admissible 
to  show  the  real  contract  of  the  parties.  St. 
Louis,  etc.,  R.  Co.  v.  Clark,  48  Kan.  321,  55 
Am.  &  Eng.  R.  Cas.  367.  See  infra,  this  sec- 
tion, Contract  Must  have  been  Fairly  Made. 

So  also  where  the  verbal  contract  between 
the  parties  was  complete,  it  may  be  shown  and 
will  control,  where  the  written  contract  set  up 
by  the  carrier  is  contained  in  a  receipt  handed 
to  the  shipper,  of  the  contents  of  which  he 
was  ignorant.  King  v.  Woodbridge,  34  Vt. 
565. 

Oral  Contract  to  Furnish  Cars  —  Subsequent  Bill 
of  Lading. —  In  McAbsher  v.  Richmond,  etc., 
R.  Co.,  108  N.  Car.  344,  55  Am.  &  Eng.  R. 
Cas.  345,  note,  it  appeared  that  the  defendant 
company  failed  to  furnish  cars  for  the  ship- 
ment of  the  plaintiff's  cattle  as  it  had  agreed 


orally  to  do,  and  the  plaintiff  shipped  his  cat- 
tle the  next  day,  taking  a  bill  of  lading  in  the 
usual  form.  It  was  held  that  the  two  con- 
tracts were  entirely  separate  and  a  recovery 
might  be  had  for  a  breach  of  the  oral  agree- 
ment to  furnish  cars,  notwithstanding  the 
shipment  under  a  subsequent  written  contract. 
If,  in  such  a  case,  the  bill  of  lading  stipulates 
against  any  liability  for  a  breach  of  the  oral 
contract,  the  stipulation  is  void  as  being  un- 
reasonable. Cross  v.  Graves,  4  Tex.  App. 
Civ.  Cas.,  §  100.  See  also  Hamilton  v.  West- 
ern North  Carolina  R.  Co.,  96  N.  Car.  398. 

1.  Where  Written  Contract  has  been  Aban- 
doned.—  Toledo,  etc.  R.  Co.  v.  Levy,  127  Ind. 
168. 

2.  Such  Contracts  Not  Favored.  —  Adams  Ex- 
press Co.  v.  Nock,  2  Duv.  (Ky.)  562,  87  Am. 
Dec.  510;  Kansas  City,  etc.,  R.  Co.  v.  Simp- 
son, 30  Kan.  645,  16  Am.  &  Eng.  R.  Cas.  158, 
46  Am.  Rep.  104;  Hance  v.  Wabash  Western 
R.  Co.,  56  Mo.  App.  476;  Paddock  v.  Missouri 
Pac.  R.  Co.,  1  Mo.  App.  Rep.  87. 

Where  a  shipper  objects  to  signing  a  special 
contract  releasing  the  company  from  liability, 
on  the  ground  that  he  cannot  see  to  read  it, 
and  signs  only  upon  the  assurance  of  the  clerk 
that  it  is  of  no  consequence  and  a  mere  mat> 
ter  of  form,  the  jury  are  warranted  in  finding 
that  the  goods  were  not  delivered  to  be  carried 
under  the  special  contract.  Simons  v.  Great 
Western  R.  Co.,  2C.  B.  N.  S.  620,  89  E.  C.  L.  620. 

The  carrier  is  bound  to  carry  under  its  com- 
mon-law liability  if  the  shipper  insists  upon  it. 
Wallace  v.  Matthews,  39  Ga.  617,  99  Am.  Dec. 
473- 

Contract  Procured  by  Duress.  —  Where  the  spe- 
cial contract  is  signed  by  the  shipper  after 
his  cattle  have  been  loaded  on  the  cars,  and 
his  signature  is  induced  by  the  threatened  re^ 
fusal  of  the  company  to  carry  them  unless  he 
signs  the  contract,  it  is  not  binding  on  him. 
Missouri,  etc.,  R.  Co.  v.  Carter,  9  Tex.  Civ. 
App.  677. 

3.  Wehmann  v.  Minneapolis,  etc.,  R.  Co.,  58 
Minn.  22,  61  Am.  &  Eng.  R.  Cas.  273;  South- 
ard v.  Minneapolis,  etc.,  R.  Co.,  60  Minn.  382. 

4.  Consideration  —  Freedom  of  Choice  as  to 
Bates.  —  Atchison,  etc.,  R.  Co.  v.  Dill,  48  Kan. 
210,  55  Am.  &  Eng.  R.  Cas.  375;  Duvenick  v. 
Missouri  Pac.  R.  Co.,  57  Mo.  App.  550. 
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afforded  the  shipper,  and  the  offer  of  a  difference  of  rates  was  a  mere  form, 
the  contract  is  without  consideration  and  cannot  be  relied  on.1  So  also  where 
the  local  agent  of  the  company  has  no  authority  to  offer  transportation  except 
at  a  particular  rate  fixed  by  his  superiors,  there  can  be  no  real  option  offered 
to  the  shipper  by  him,  and  none  can  be  set  up  as  the  consideration  passing  to 
the  shipper  in  support  of  the  special  limitation  of  liability.2 


If  the  special  contract  recites  that  "  in  con- 
sideration of  reduced  rates  "  the  shipper  con- 
sents to  a  limitation  of  the  carrier's  liability, 
and  it  is  shown  that  no  reduced  rates  were  in 
fact  allowed  the  shipper,  the  limitation  is  in- 
valid as  being  without  a  consideration.  Gulf, 
etc.,  R.  Co.  v.  McCarty,  82  Tex.  608.  See  also 
Gulf,  etc.,  R.  Co.  v.  Wright,  1  Tex.  Civ.  App. 
.402  (how  want  of  consideration  pleaded). 

Where  there  is  a  controversy  as  to  whether 
the  carrier  offered  or  was  ready  to  ship  under 
any  other  than  the  special  contract  limiting 
value,  it  is  error  to  reject  evidence  offered  on 
his  behalf,  tending  to  show  that  shippers  were 
allowed  a  choice  of  contract  under  which  to 
ship,  and  to  show  the  instructions  given  by 
the  carrier  to  his  agents  for  their  guidance 
when  the  shipper  rejected  the  special  contract. 
Louisville,  etc.,  R.  Co.  v.  Sowell,  90  Tenn.  17, 
49  Am.  &  Eng.  R.  Cas.  166. 

Consideration  Proved  Must  Refer  to  Provision 
Belied  On.  —  Where  the  action  against  the  car- 
rier is  for  a  delay  in  transportation,  and  the 
carrier  relies  on  a  provision  in  the  contract 
exempting  it  from  liabilitv  for  delay,  the  pro- 
vision is  invalid  where  the  only  consideration 
therefor  was  the  reduced  rate  granted,  and 
it  further  appears  that  this  rate  was  allowed 
only  in  consideration  of  the  goods  being 
shipped  at  the  owner's  risk.  San  Antonio, 
etc.,  R.  Co.  v.  Barnett,  (Tex.  Civ.  App.  1896) 
34  S.  W.  Rep.  139. 

Limiting  Value  of  Article  Shipped. — In  the  case 
of  Kellerman  v.  Kansas  City,  etc.,  R.  Co.,  (Mo. 
1896)  34  S.  W.  Rep.  41,  the  contract  provided 
that  the  value  of  the  animal  shipped  did  not 
exceed  fifty  dollars,  and  the  carrier  should  not 
be  liable  for  more  than  that  amount;  it  fixed 
no  charge  for  the  transportation,  leaving  that 
to  be  determined  according  to  schedule  rates. 
It  was  held  that  this  was  not  such  a  contract 
as  fixed  an  agreed  valuation  on  which  to  base 
a  rate  for  transportation  and  the  extent  of  the 
carrier's  liability  for  a  loss,  but  left  the  value 
of  the  animal  to  be  ascertained  from  other  evi- 
dence. There  was,  therefore,  no  consideration 
for  the  attempted  exemption,  and  it  would 
afford  no  defense  to  the  carrier. 

1.  Must  be  Reduced  Rate  in  Fact.  —  Duvenick 
v.  Missouri  Pac.  R.  Co.,  57  Mo.  App.  550; 
Paddock  v.  Missouri  Pac.  R.  Co.,  I  Mo.  App. 
Rep.  87. 

Parol  Evidence  is  admissible  to  show  that  the 
rate  which  the  carrier  pretended  to  grant  as  a 
reduced  rate  was  the  regular  rate  always 
charged.  The  mere  recital  in  the  bill  of  lad- 
ing that  a  reduced  rate  is  allowed  is  not  con- 
clusive. Cross  v.  Graves,  4  Tex.  App.  Civ. 
Cas.,  §  100;  McFadden  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  343,  1  Am.  St.  Rep.  721,  30  Am.  & 
Eng.  R.  Cas.  17. 

In  Little  Rock,  etc.,  R.  Co.  v.  Cravens,  57 
Ark.  112,  55  Am.  &  Eng.  R.  Cas.  650,  the 
•court  held  that  a  carrier  could  not  limit  its  lia- 


bility, even  as  to  losses  not  the  result  of  negli- 
gence, unless  the  shipper  was  given  an  actual 
freedom  of  choice  between  the  different  con- 
tracts. In  that  case  it  was  shown  that  the 
shipper  knew  of  the  limitation  in  the  contract 
which  released  the  carrier  from  all  liability 
except  for  losses  arising  from  negligence. 
But  it  further  appeared  that  the  defendant 
carrier  had  a  fixed  rate  of  transportation  for 
cotton  shipped  between  the  points  here  con- 
cerned, and  that  no  different  rates  or  terms 
were  obtainable.  The  court  held  that  there 
had  been  no  freedom  of  choice  afforded  the 
shipper,  and  that  the  special  contract  was  in- 
valid as  being  without  any  consideration  to 
support  it.  See  also  Michigan  Cent.  R.  Co.  v. 
Hale,  6  Mich.  258;  Little  Rock,  etc.,  R.  Co.  v. 
Eubanks,  48  Ark.  460,  3  Am.  St.  Rep.  245,  31 
Am.  &  Eng.  R.  Cas.  176. 

Where  Rate  Granted  was  Required  by  Railroad 
Commission.  —  If  the  carrier  agrees  to  carry  at 
a  certain  rate  which  is  a  reduced  rate,  it  is  a 
good  consideration  although  the  railroad  com- 
mission may  have  required  it  to  give  such  rate. 
Thompson  v.  San  Antonio,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  427. 

2.  Genuine  Option  Must  have  been  Offered  to 
Shipper.  —  Kansas  Pac.  R.  Co.  v.  Reynolds,  17 
Kan.  251. 

In  the  case  of  Louisville,  etc.,  R.  Co.  v.  Gil- 
bert, 88  Tenn.  430,  42  Am.  &  Eng.  R.  Cas. 
372,  which  was  an  action  to  recover  the  value 
of  certain  cotton  that  had  been  destroyed  by 
fire  while  in  the  custody  of  the  defendant  rail- 
road company,  the  company  defended  on  the 
ground  that  the  bill  of  lading  expressly  ex- 
empted it  from  liability  for  losses  caused  by 
fire.  The  agent  at  the  point  of  shipment  testi- 
fied that  he  had  no  authority  as  freight  agent 
to  make  a  contract  different  from  the  one 
made,  or  to  ship  goods  under  any  bill  of  lading 
other  than  that  used  by  him  in  this  case.  It 
appeared  from  the  evidence  that  the  rates  for 
the  transportation  of  cotton  were  no  lower 
after  the  limitation  had  been  used  than  before 
when  the  bills  of  lading  contained  no  such 
limitation.  It  was  held  that  no  reasonable 
alternative  had  been  given  to  the  shipper,  and 
the  limitation  was  therefore  invalid.  The 
fact  that  shippers  had  for  years  acquiesced  in 
the  limitation  would  not  render  it  valid. 

Limitations  upon  the  common-law  liability 
of  a  carrier,  contained  in  a  bill  of  lading  for 
the  shipment  of  stock,  are  unreasonable  and 
void,  notwithstanding  it  is  recited  therein  that 
the  limitations  were  agreed  to  by  the  shipper 
in  consideration  of  a  reduced  rate,  if  the  car- 
rier's rules,  printed  upon  the  bill  of  lading, 
would  not  have  permitted  the  live  stock  to  be 
shipped  unless  the  shipper  had  accepted  the  bill 
of  lading  with  its  limitations.  St.  Louis,  etc., 
R.  Co.  v.  Spann,  57  Ark.  127. 

Different  Contract  Need  Not  have  been  Tendered 
to  Shipper. —  In  Louisville,  etc.,    R.    Co.  v. 
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Presumption.  —  In  the  absence  of  any  proof  to  the  contrary,  it  will  be  presumed 
that  a  fair  consideration  was  given  for  the  special  contract  in  the  way  of 
reduced  rates  of  transportation  or  of  special  privileges,  and  such  a  considera- 
tion need  not  be  proved.1 

When  Consideration  Unnecessary.  —  Stipulations  which  do  not  actually  limit  the 
common-law  liability  of  the  carrier,  although  they  may  affect  it  to  some  extent, 
as  for  example,  stipulations  requiring  notice  of  claim  for  damages  to  be  filed 
within  a  specified  time,2  or  limiting  the  liability  of  the  carrrier  to  losses 
occurring  on  its  own  line,3  are  valid  whether  any  consideration  is  shown  or  not.4 

(c)  Contract  Signed  Hurriedly  by  Shipper. —  The  shipper  cannot  evade  the  limita- 
tions imposed  by  the  special  contract  by  showing  that  he  executed  it  hur- 
riedly or  without  due  care,  nor  by  showing  that  he  was  ignorant  of  the 
provisions  of  the  contract.  If  he  executes  the  contract  by  affixing  his 
signature,  or  by  accepting  without  objection  a  receipt  containing  the  limi- 
tation, he  will  be  conclusively  presumed  to  have  assented  to  its  provisions,- 


Sowell,  90  Tenn.  24,  49  Am.  &  Eng.  R.  Cas. 
166,  it  was  agreed  at  the  trial  that  no  other 
contract  than  the  one  actually  executed  by  the 
shipper  was  offered  him  and  that  he  demanded 
no  other.  The  court,  by  Snodgrass,  J.,  said: 
"  It  was,  therefore  competent  for  the  defend- 
ant to  show  that  it  was  willing  and  ready  to 
execute  another  [contract]  upon  terms  reason- 
able to  the  shipper  if  he  preferred  it,  in  which 
no  agreed  valuation  or  limitation  of  liability 
was  required  as  a  prerequisite  to  the  ship- 
ment. He  need  not  specifically  tender  an- 
other contract.  An  offer  or  readiness  to  make 
it  is  sufficient."  Contra,  Little  Rock,  etc.,  R. 
Co.  v.  Cravens,  57  Ark.  112,  55  Am.  &  Eng. 
R.  Cas.  650. 

Connecting  Lines.  —  A  provision  exempting 
the  carrier  and  connecting  lines  from  liability 
for  loss  by  fire  occurring  anywhere  on  the 
route,  made  in  a  contract  with  the  initial  car- 
rier, whose  line  covers  only  a  part  of  the  dis- 
tance, is  valid  where  it  appears  that  the  initial 
carrier  had  another  rate  under  which  it  would 
assume  such  responsibility.  Deming  v.  Mer- 
chants' Cotton-press,  etc.,  Co.,  90  Tenn.  306. 

Surrender  of  Prior  Contract  a  Consideration.  — 
The  plaintiff  made  a  parol  contract  with  the 
defendant  company  to  furnish  a  special  live- 
stock train  to  ship  his  cattle  to  the  Chicago 
market  within  a  certain  time.  The  train  was 
furnished,  and  the  cattle  were  loaded  as 
agreed,  and  just  as  the  train  was  about  to 
move  off  the  defendant's  agent  presented  him 
a  contract,  which  the  defendant  signed.  It 
was  held  that  the  written  contract  was  substi- 
tuted for  the  original  verbal  one,  and  that  the 
cancellation  thereby  of  the  old  oral  contract 
was  a  sufficient  consideration  for  the  substi- 
tuted written  one.  Leonard  v.  Chicago,  etc., 
R.  Co.,  54  Mo.  App.  293. 

1.  Consideration  Presumed.  —  Brown  v.  Louis- 
ville, etc.,  R.  Co.,  36  111.  App.  140;  Rubens  v. 
Ludgate  Hill  Steamship  Co.,  (Supreme  Ct.) 
20  N.  Y.  Supp.  481. 

In  York  Co.  v.  Illinois  Cent.  R.  Co.,  3  Wall. 
(U.  S.)  107,  where  an  objection  was  made  by 
the  shipper  that  there  was  no  proof  of  a  con- 
sideration for  the  special  contract,  the  court,  in 
setting  aside  this  objection,  said:  "  There  is 
no  evidence  that  a  consideration  was  not  given 
for  the  stipulation.  The  company  probably 
had  rates  of  charges  proportioned  to  the  risks 


they  assumed  from  the  nature  of  the  goods 
carried,  and  the  exception  of  the  losses  by 
fire  must  necessarily  have  affected  the  compen- 
sation demanded.  Be  this  as  it  may,  the  con- 
sideration expressed  was  sufficient  to  support 
the  entire  contract  made."  In  Hutchinson  on 
Carr.  (2d  ed.),  §  278,  after  quoting  this  lan- 
guage, the  author  observes:  "  But  there  is 
no  necessity  for  resorting  to  any  such  pre- 
sumption. The  parties  being  left  free  to  make 
their  own  contract,  and  having  agreed  that  in 
consideration  of  the  payment  of  a  certain  price 
by  one,  certain  services,  upon  stipulated  terms 
as  to  responsibility,  shall  be  performed  by  the 
other,  neither  can  allege  that  as  to  him  there 
was  no  consideration. "  Citing  Nelson  v.  Hud- 
son River  R.  Co.,  48  N.  Y.  498. 

Where  Receipts  Vary  from  Bill  of  Lading.  — 
Where  the  receipts  given  for  the  goods  are 
unqualified  and  contain  no  limitations  of  the 
carrier's  liability,  it  will  be  presumed  that 
stipulations  in  bills  of  lading  subsequently  is- 
sued for  the  same  goods,  which  limit  the  car- 
rier's liability,  are  without  consideration  and 
invalid.  Southard  v.  Minneapolis,  etc.,  R. 
Co.,  60  Minn.  382. 

See  also  Thomas  v.  Wabash,  etc.,  R.  Co.,  63 
Fed.  Rep.  200,  where,  the  evidence  being  con- 
flicting as  to  whether  money  paid  by  the  carrier 
to  the  shipper  was  in  consideration  of  the  as- 
sumption by  the  latter  of  all  risk  of  loss  by 
fire  or  was  a  rebate  obtained  on  the  charges 
for  shipment,  it  was  held  that  the  presumption 
would  be  in  favor  of  such  money  being  a 
rebate. 

Request  for  Lowest  Rate.  —  When  the  shipper 
asks  for  the  lowest  rate,  and,  upon  the  rate 
being  named,  accepts  it,  the  presumption  is 
that  it  was  lower  than  the  regular  charge  and 
thus  constituted  a  consideration  for  the  limita- 
tion of  liability.  Jennings  v.  Grand  Trunk  R. 
Co.,  52  Hun  (N.  Y.)  227. 

2.  Stipulations  Requiring  No  Consideration.  — 
Crow  v,  Chicago,  etc.,  R.  Co.,  57  Mo.  App. 
135. 

3.  Hance  v.  Wabash  Western  R.  Co.,  56  Mo. 
App.  476. 

4.  It  is  no  part  of  a  carrier's  duty  to  carry 
beyond  its  own  line,  and  a  stipulation  confin- 
ing its  liability  to  losses  on  its  own  lii.e  is 
virtually  no  limitation  at  all.  See  the  title 
Connecting  Carriers. 
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no  fraud  on  the  part  of  the  carrier  appearing.1 

(d)  Contract  Must  have  been  Made  at  Time  of  Shipment. —  The  special  contract  limit- 
ing the  carrier's  liability  must  have  been  made  at  the  time  of  the  shipment  of 
the  goods;  if  not  made  then  or  earlier,  it  will  be  conclusively  presumed  that 
the  shipment  was  made  subject  to  the  common-law  rules  as  to  the  carrier's 
liability,  and  this  liability  cannot  be  lessened  by  a  subsequent  agreement. 
A  stipulation  contained  in  a  bill  of  lading,  which  attempts  to  limit  the  carrier's 
liability,  is  void  where  the  bill  is  not  delivered  until  after  the  shipment  of  the 
goods  or  their  loss.2 

Where  Shipper  Was  Formerly  Agent  of  Carrier. —  And  this  rule  is  not  altered  by  proof 
that  the  shipper  had  formerly  been  the  agent  of  the  carrier  and  knew  that  the 
receipts  given  for  goods  always  contained  a  limitation  of  the  carrier's  liability.3 

Where  Contract  Complete  —  Subsequent  Bill  of  Lading.  —  So  also,  where  a  full  and 
complete  contract  for  the  transportation  of  goods  has  been  entered  into  by 
the  shipper  with  the  company,  its  provisions  will  control,  and  no  additional 
limitations  or  instructions  which  may  be  in  the  bill  of  lading  will  protect  the 
carrier  against  liability  from  which  it  was  not  relieved  by  the  original  contract.4 


1.  Coles  v.  Louisville,  etc.,  R.  Co.,  41  111. 
App.  607;  O'Rorke  v.  Great  Western  R.  Co., 
23  U.  C.  Q.  B.  427. 

Johnstone  v.  Richmond,  etc.,  R.  Co.,  39 
S.  Car.  55.  In  this  last  case,  the  court,  by 
Mclver,  C.  J.,  said:  "  The  shipper  was  not 
obliged  to  sign  the  contract  without  reading  it, 
and  if  he  saw  fit  to  do  so  he  must  take  the  con- 
sequences. Germania  F.  Ins.  Co.  v.  Memphis, 
etc.,  R.  Co.,  72  N.  Y.  90,  28  Am.  Rep.  113; 
Hill  v.  Syracuse,  etc.,  R.  Co.,  73  N.  Y.  351,  29 
Am.  Rep.  163.  As  was  said  by  Mr.  Justice 
McGowan  in  Bethea  v.  Northeastern  R.  Co.,  26 
S.  Car.  96.  '  It  would  tend  to  disturb  the  force 
of  all  such  contracts  if  one  in  possession  of 
ordinary  capacity  and  intelligence  were  al- 
lowed to  sign  a  contract,  and  act  under  it,  in 
the  enjoyment  of  all  its  advantages,  and  then 
to  repudiate  it  upon  the  ground  that  its  terms 
were  not  brought  to  his  attention.  In  the  ab- 
sence of  all  fraud,  misrepresentation,  or  mis- 
take, it  must  be  presumed  that  he  read  the 
contract  and  assented  to  its  conditions.'  " 

2.  General  Rule  —  Special  Contract  Must  be 
Made  at  Time  of  Shipment.  —  American  Express 
Co.  v.  Spellman,  90  111.  455;  Michigan  Cent.  R. 
Co.  v.  Boyd,  91  111.  268;  Merchants'  Despatch 
Transp.  Co.  v.  Furthmann,  149  111.  66,  affirm- 
ing 47  111.  App.  561;  Kansas  Pac.  R.  Co.  v. 
Reynolds,  17  Kan.  251;  Bostwicks".  Baltimore, 
etc.,  R.  Co.,  45  N.  Y.  712;  Gulf,  etc.,  R.  Co.  v. 
Wood,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  715. 

In  Lamb  v.  Camden,  etc.,  R.  Co.,  4  Daly 
(N.  Y.)  483,  cotton  was  shipped  over  the  de- 
fendant company's  line  without  any  written 
agreement,  but  afterwards  a  receipt  was  sent 
to  the  shipper  which  contained  a  provision 
exempting  the  company  from  loss  caused  by 
fire.  It  was  held  that  the  limitation  was  void; 
that  the  shipper,  having  parted  with  the  con- 
trol of  his  goods  to  the  carrier  under  a  verbal 
contract  for  their  transportation,  could  not  be 
deprived  of  any  of  his  common-law  rights  by 
subsequently  receiving  a  bill  of  lading  or  re- 
ceipt containing  limitations  and  conditions  to 
which  his  attention  had  not  been  called  when 
he  made  the  shipment. 

In  another  case,  a  portion  of  the  goods  to  be 
shipped  was  delivered  to  the  carrier's  agent 


with  an  understanding  that  the  balance  should 
be  delivered  as  soon  as  the  company  gave 
notice  that  it  had  cars  for  shipment.  Upon 
delivery  of  the  balance  the  shipper  signed  a 
receipt  containing  conditions  limiting  the  com- 
pany's liability.  Afterwards  he  ascertained 
that  part  of  the  goods  was  lost  before  the  bal- 
ance was  delivered  and  before  the  receipt  was 
signed.  It  was  held,  that  such  receipt,  so  far 
as  it  attempted  to  limit  the  carrier's  liability, 
could  not  affect  goods  delivered  prior  there- 
to and  accepted  by  the  company  as  com- 
mon carriers,  and  would  be  held  to  refer  only 
to  the  future  liability  of  the  company  as  to 
the  carriage  of  the  goods.  Detroit,  etc.,  R. 
Co.  v.  Adams,  15  Mich.  458. 

3.  Where  Shipper  Was  Formerly  the  Carrier's 
Agent.  —  Gott  v.  Dinsmore.  11 1  Mass.  45. 

4.  Original  Contract  Not  Affected  by  Subsequent 
Bill  of  Lading.  —  Missouri,  etc.,  R.  Co.  v.  Car- 
ter, 9  Tex.  Civ.  App.  677. 

Where  the  shipper  loads  his  goods  under  a 
parol  contract,  it  will  govern,  and  his  right  of 
recovery  will  not  be  limited  by  a  written  con- 
tract handed  to  him  just  as  they  are  being  car- 
ried away.  Louisville,  etc.,  R.  Co.  v.  Craycraft 
12  Ind.  App.  203;  Gulf,  etc.,  R.  Co.  v.  Wood, 
(Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  715. 

In  Louisville,  etc.,  R.  Co.  v.  Meyer,  78  Ala. 
597,  27  Am.  &  Eng.  R.  Cas.  44,  it  appeared 
that  the  carrier,  who  received  the  freight  for 
transportation  to  a  point  beyond  its  lines,  made 
out  a  bill  of  lading,  which,  being  incomplete 
as  to  the  amount  of  the  charges,  was  not  de- 
livered to  the  shipper  at  the  time  but  was  after- 
wards forwarded  to  him  by  mail  at  the  place 
of  destination.  It  was  held  that  it  did  not 
bind  the  shipper,  having  become  complete  only 
after  the  goods  had  been  shipped  and  when  it 
was  too  late  for  him  to  insist  upon  a  different 
contract.  See  also  Goetter  v.  Pickett,  61  Ala. 
387.  Compare  Leonard  v.  Chicago,  etc.,  R. 
Co.,  54  Mo.  App.  293. 

Where  a  shipper  has  entered  into  a  special 
verbal  agreement  with  the  carrier,  he  has  a 
right  to  assume  that  such  agreement  is  em- 
bodied in  the  receipt  given  him  by  the  carrier, 
or  at  least  that  the  receipt  contains  nothing 
contrary  to  it.    It  is  in  the  nature  of  a  direct 
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Where  First  Agreement  Merely  Tentative. —  If,  however,  the  first  contract  is  not  the 
complete  contract  of  the  parties,  but  a  mere  tentative  agreement,  the  bill  of 
lading  will  control  and  the  carrier  will  be  entitled  to  insist  on  the  limitations 
provided  in  it.1 

(e)  Contract  Must  Be  Legible.  —  The  receipt  or  bill  of  lading  containing  the 
special  contract  must  have  been  in  such  form  as  to  permit  of  its  being  easily 
read  by  the  shipper;  he  cannot  be  bound  by  a  contract  the  terms  of  which  he 
had  no  opportunity  to  become  familiar  with.2 

(6)  By  What  Law  Validity  of  Special  Contract  Governed.  —  The  law  of  the 
place  where  the  contract  is  made  governs  its  nature,  obligation,  and  interpre- 
tation, unless  it  appears  that  the  parties,  when  entering  into  the  contract, 
intended  to  be  bound  by  the  law  of  some  other  state.3    Such  contracts  are 


fraud  or  cheat  for  the  company  or  its  agents, 
after  such  verbal  agreement,  to  insert  a  con- 
tract of  an  entirely  different  character  in  the 
written  receipt  and  present  it  to  the  shipper 
without  directing  his  attention  expressly  to  it 
and  procuring  his  assent.  And  it  is  no  defense 
for  the  company  to  show  that  the  shipper 
should  have  been  more  diligent  and  watchful, 
and  should  have  detected  the  fraud.  Strohn 
v.  Detroit,  etc.,  R.  Co.,  21  Wis.  554,  94  Am. 
Dec.  564. 

Ratification  of  Bill  of  Lading  Subsequently  Is- 
sued. —  Where  the  bill  of  lading  is  forwarded 
to  the  party  to  whom  the  goods  are  to  be  de- 
livered, and  by  him  indorsed  to  the  shipper, 
who  thereupon  has  the  goods  entered  at  the 
custom-house,  without  making  any  objections, 
the  conduct  of  the  shipper  amounts  to  a  rati- 
fication of  the  bill  of  lading  and  will  validate 
it,  although  it  might  otherwise  have  been 
invalid  because  delivered  after  shipment. 
Rubens?'.  Ludgate  Hill  Steamship  Co.,  65  Hun 
(N.  Y.)  625,  20  N.  Y.  Supp.  481. 

Special  Contract  Delivered  after  Injury  to 
Goods.  —  Where  an  animal  is  injured  while 
being  loaded  on  the  car,  after  delivery  to  the 
carrier  has  taken  place,  stipulations  in  the 
bill  of  lading  delivered  after  the  injury  has 
occurred  will  not  protect  the  carrier.  McCul- 
lough  v.  Wabash  Western  R.  Co.,  34  Mo.  App. 
23.  So  also,  bills  of  lading  signed  by  the  car- 
rier and  mailed  to  the  shipper  at  the  place  of 
destination  will  not  affect  the  rights  of  the 
shipper  under  a  special  contract  previously 
made  at  the  time  of  shipment,  particularly 
where  the  bill  does  not  reach  the  shipper  until 
after  the  injury  has  occurred.  Swift  v.  Pacific 
Mail  Steamship  Co.,  106  N.  Y.  206,  30  Am.  & 
Eng.  R.  Cas.  105,  affirming  36  Hun  (N.  Y.j 
643;  Park  v.  Preston,  108  N.  Y.  434. 

1 .  Where  First  Contract  Was  Not  the  Complete 
Agreement.  —  In  Wilde  v.  Merchants'  Despatch 
Transp.  Co.,  47  Iowa  272,  the  defendant  com- 
pany, a  common  carrier,  upon  the  delivery  to 
it  of  merchandise  for  transportation,  issued  to 
the  consignor  a  shipping  receipt  stating  that 
the  bill  of  lading  would  be  issued  upon  appli- 
cation at  a  place  designated  therein,  and  that 
the  merchandise  would  be  transported  sub- 
ject to  the  conditions  expressed  in  the  bill  of 
lading.  It  was  held  that  the  bill  of  lading,  and 
not  the  shipping  receipt,  embodied  the  contract 
of  the  parties,  and  that  the  consignee  would  be 
bound  by  the  conditions  expressed  in  the  bill. 
See  also  Bostwick  v.  Baltimore,  etc.,  R.  Co., 
45  N.  Y.  712,  30  Am.  &  Eng.  R.  Cas.  7,  note, 


reversing  55  Barb.  (N.  Y.)  137,  where  the  court, 
in  holding  that  the  rule  that  prior  negotiations 
are  merged  in  the  subsequent  written  contract 
would  not  apply  to  such  cases,  said:  "  If  the 
plaintiff  had  expressly  assented  to  the  terms 
of  the  bill  of  lading  subsequently  delivered  to 
him,  such  assent  would  operate  as  a  change  of 
the  terms  of  the  contract  originally  made  and 
under  which  he  had  parted  with  his  property. 
But  after  the  verbal  agreement  had  been  con- 
summated and  rights  had  accrued  under  it, 
the  mere  receipt  of  the  bill  of  lading,  inadvert- 
ently omitting  to  examine  the  printed  condi- 
tions, was  not  sufficient  to  conclude  the  plaintiff 
from  showing  what  the  actual  agreement  was 
under  which  the  goods  had  been  shipped." 

Question  for  the  Jury.  —  The  inquiry  being 
what  was  the  intention  of  the  parties,  it  is  for 
the  jury  to  say  whether  a  particular  shipment 
was  made  under  the  oral  contract  or  under  a 
subsequent  written  agreement.  Wallingford 
v.  Columbia,  etc.,  R.  Co.,  26  S.  Car.  258. 

2.  See  Madan  v.  Sherard,  73  N.  Y.  329,  29 
Am.  Rep.  153,  3  Wood's  Ry.  Law  (2d  ed.),  p. 
1883. 

In  an  action  against  a  common  carrier  for 
the  value  of  goods  lost  in  his  custody,  evidence 
that  often,  but  not  invariably,  he  had  given  to 
the  plaintiffs  receipts  containing  a  printed 
clause  limiting  his  liability  for  goods  trans- 
ported by  him,  and  that  in  this  instance,  after 
receiving  the  goods,  he  gave  to  a  servant  of 
the  plaintiff  a  receipt  therefor,  containing 
such  a  printed  clause;  but  that  over  part  of 
this  clause  in  this  receipt  a  stamp  was  so  pasted 
as  to  render  it  unintelligible,  and  that  until 
after  the  loss  neither  the  plaintiff  nor  any  of 
his  agents  or  servants  had  actual  knowledge 
of  such  a  clause  in  this  or  any  of  the  other 
receipts,  is  not  sufficient  to  warrant  a  finding 
that  the  plaintiff  assented  to  any  limitation  of 
the  defendant's  liability.  Perry  v.  Thompson. 
98  Mass.  249. 

3.  Governed  by  Law  of  Place  Where  Made.  — 
In  re  Missouri  Steamship  Co.,  42  Ch.  Div.  321 ; 
Liverpool,  etc.,  Steam  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  397,  37  Am.  &  Eng.  R.  Cas.  699; 
Palmer  v.  Atchison,  etc.,  R.  Co.,  101  Cal.  187,  61 
Am.  &  Eng.  R.  Cas.  241;  Hale  v.  New  Jersey 
Steam  Nav.  Co.,  15  Conn.  539,  39  Am.  Dec. 
398;  Western,  etc.,  R.  Co.  v.  Exposition  Cot- 
ton Mills,  81  Ga.  522,  35  Am.  &  Eng.  R.  Cas. 
602;  Wald  v.  Pittsburg,  etc.,  R.  Co.,  60  111. 
App.  460;  Fonseca  v.  Cunard  Steamship  Co., 
153  Mass.  553;  Armour  v.  Michigan  Cent.  R. 
Co.,  65  N.  Y.  in,  22  Am.  Rep.  603;  Fairchild 

302  Volume  V. 


Limitation  of  Liability. 


CARRIERS  OF  GOODS. 


How  Effected. 


always  to  be  performed  partly,  if  not 

v.  Philadelphia,  etc.,  R.  Co.,  148  Pa.  St.  527; 
Cantu  v.  Bennett,  39  Tex.  303;  Ryan  v.  Mis- 
souri, etc.,  R.  Co.,  65  Tex.  13,  57  Am.  Rep. 
589,  23  Am.  &  Eng.  R.  Cas.  703.  See  also 
Robertson  v.  National  Steamship  Co.,  1  N.  Y. 
App.  Div.  61. 

In  Hazel  v.  Chicago,  etc.,  R.  Co.,  82  Iowa 
477,  49  Am.  &  Eng.  R.  Cas.  78,  the  contract 
under  consideration  had  been  made  in  Dakota, 
where  it  was  valid,  but  was  being  applied  by 
the  courts  of  Iowa,  where  it  was  void  under 
the  statute.  The  court  held  that  the  contract, 
being  valid  where  made,  was  binding  in  Iowa, 
where  it  was  to  be  partly  performed. 

In  McDaniel  v.  Chicago,  etc.,  R.  Co.,  24 
Iowa  412,  the  contract  was  made  in  Iowa  and 
was  to  be  performed  in  Iowa  and  Illinois.  It 
was  held  that,  being  void  under  the  Iowa  laws, 
it  would  not  be  enforced,  though  it  was  valid 
under  the  Illinois  law.  See  also  Talbott  v. 
Merchants'  Despatch  Transp.  Co.,  41  Iowa 
247,  20  Am.  Rep.  589;  Robinson  v.  Merchants' 
Despatch  Transp.  Co.,  45  Iowa  470;  Hartmann 
v.  Louisville,  etc.,  R.  Co.,  39  Mo.  App.  88; 
Peninsular,  etc.,  Steam  Nav.  Co.  Shand, 
11  Jur.  N.  S.  771,  13  W.  R.  1049,  12  L.  T.  N. 
S.  808. 

In  Grand  v.  Livingston,  4  N.  Y.  App.  Div. 
589,  the  contract  was  made  with  the  carrier 
in  Massachusetts,  under  the  laws  of  which 
state  the  provision  limiting  the  carrier's  lia- 
bility was  void.  It  was  held  that  the  facts  that 
plaintiff  was  a  resident  citizen  of  New  York, 
the  carrier  a  corporation  of  New  York,  and 
that  the  goods  were  to  be  delivered  in  that 
state,  would  not  operate  to  make  the  contract  a 
New  York  contract  and  thereby  validate  it. 
And  this  would  be  specially  true  where  there 
was,  as  in  this  case,  indorsed  on  the  contract 
a  provision  that  a  certain  additional  provision 
should  be  governed  by  the  law  of  New  York. 

A  bill  of  lading  signed  in  an  English  port 
and  covering  goods  to  be  carried  in  an  English 
ship  is  to  be  governed  by  the  English  law.  The 
Carib  Prince,  63  Fed.  Rep.  266. 

Presumption.  —  In  the  absence  of  proof,  it 
will  be  presumed  that  the  common  law  prevails 
as  to  such  contracts  in  a  distant  state.  South- 
western R.  Co.  v.  Webb,  48  Ala.  585. 

Contract  to  be  Wholly  Performed  in  Another 
State.  —  In  Brown  v.  Camden,  etc.,  R.  Co.,  83 
Pa.  St.  316,  the  law  of  the  state  where  the  con- 
tract was  to  be  performed  (New  Jersey)  was 
held  to  govern  because  the  defendant  was 
chartered  and  had  its  offices  there  and  the  con- 
tract was  to  be  performed  entirely  in  that  state. 

Maritime  Law. —  In  Liverpool,  etc.,  Steam 
Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397,  37  Am. 
&  Eng.  R.  Cas.  699,  which  was  a  case  involv- 
ing a  contract  relieving  the  carrier  from  lia- 
bility for  negligence,  the  court,  by  Gray,  J., 
said:  "  The  general  maritime  law  is  in  force 
in  this  country  or  in  any  other  so  far  only  as  it 
has  been  adopted  by  the  laws  or  usages  thereof ; 
and  no  rule  of  the  general  maritime  law  (if  any 
exists)  concerning  the  validity  of  such  a  stipu- 
lation as  that  now  before  us  has  ever  been 
adopted  in  the  United  States  or  in  England  or 
recognized  in  the  admiralty  courts  of  either." 
See  also  The  Lottawanna,  21  Wall.  (U.  S.)  558; 
The  Scotland,  105  U.  S.  33. 


wholly,  in  the  state  where  they  are 

Contract  for  Through  Shipment.  —  Otis  Co.  v. 
Missouri  Pac.  R.  Co.,  112  Mo.  622,  55  Am.  & 
Eng.  R.  Cas.  636,  was  an  action  against  the 
defendant  railroad  company,  a  common  car- 
rier, to  recover  for  the  loss  of  cotton  which  it 
had  contracted  to  transport  from  a  point  in 
Texas  to  a  point  in  Massachusetts.  The  de- 
fendant having  pleaded  the  terms  of  the  special 
contract  exempting  it  from  liability,  the  plain- 
tiff set  up  the  statute  of  Texas  declaring  void 
any  stipulation  exempting  the  carrier  from  its 
common-law  liability.  The  Texas  courts  had 
held  that  this  statute  applied  only  to  such 
shipments  as  were  purely  domestic.  It  was 
held  that  the  trial  court  erred  in  refusing  an 
instruction  to  the  jury,  requested  by  the  de- 
fendant, which  was  intended  to  inform  the 
jury  that  that  the  Texas  statute  had  no  applica- 
tion to  the  contract  involved  in  this  case.  See 
Missouri  Pac.  R.  Co.  v.  Sherwood,  84  Tex.  125. 

Illinois  Statute.  —  The  statute  of  Illinois 
(March  27,  1874)  provides  that  "  whenever  any 
property  is  received  by  a  common  carrier  to  be 
transported  from  one  place  to  another  within 
or  without  this  state,  it  shall  not  be  lawful  for 
such  carrier  to  limit  his  common-law  liability 
safely  to  deliver  such  property  at  the  place  to 
which  the  same  is  to  be  transported,  by  any 
stipulation  or  limitation  expressed  in  the  re- 
ceipt given  for  such  property. "  Such  a  statute 
has  no  effect  on  a  contract  for  transportation 
made  in  Tennessee  by  a  corporation  of  Illinois. 
Thomas  v.  Wabash,  etc.,  R.  Co.,  63  Fed.  Rep. 
200;  Brown  v.  Louisville,  etc.,  R.  Co.,  36  111. 
App.  140. 

Contract  Not  Affected  by  Statute  Interfering 
with  Interstate  Commerce.  —  The  general  rule 
that  a  contract  valid  in  the  state  where  made 
is  valid  everywhere,  and  if  invalid  under  the 
laws  of  the  state  where  made  it  is  invalid 
everywhere,  does  not  operate  to  render  invalid 
a  contract  for  interstate  shipment  which  is  con- 
trary to  the  laws  of  the  state  where  it  is  made, 
where  such  laws  rendering  it  invalid  are  them- 
selves invalid  as  an  interference  with  the 
exclusive  power  of  Congress  over  interstate 
commerce.  Carton  v.  Illinois  Cent.  R.  Co.,  59 
Iowa  148,  44  Am.  Rep.  672,  6  Am.  &  Eng.  R. 
Cas.  305,  1  Wood's  Ry.  Law  (2d  ed.)  666. 

Presumption  —  Law  of  Place  Where  Contract 
Would  Be  Valid.  —  In  Talbott  v.  Merchants' 
Despatch  Transp.  Co.,  41  Iowa  247,  20  Am. 
Rep.  589,  the  plaintiff  delivered  to  the  defend- 
ant company,  in  Connecticut,  goods  to  be  trans- 
ported to  Iowa,  and  was  given  a  bill  of  lading  by 
which  the  defendant  was  released  from  liability 
for  losses  caused  by  fire.  Such  an  exemption 
was  valid  under  the  laws  of  Connecticut,  but 
not  under  the  laws  of  Iowa.  The  goods  hav- 
ing been  lost  in  Chicago,  by  fire,  while  in 
transit,  this  action  was  brought  to  recover 
damages  for  the  loss.  The  court  held  that,  inde- 
pendently of  other  considerations,  the  contract 
would  be  governed  by  the  laws  of  Connecticut 
because  the  parties  would  be  presumed  to  have 
contracted  with  reference  to  the  laws  of  the 
state  where  such  a  contract  would  be  valid. 
Cole,  J.,  for  the  court,  said:  "  Our  conclusion 
in  this  case  may  be  rested  upon  the  general 
principle  that  when  there  are  several  possible 
local  laws  applicable  to  the  case,  that  law  is 
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entered  into,  and  arc  therefore  governed  by  the  laws  of  such  state  although 
they  are  to  be  partly  performed  in  another  state  also.1 

Rule  of  Federal  Courts. — In  determining  the  validity  of  such  contracts,  as  in  pass- 
ing upon  other  questions  of  commercial  law  and  general  jurisprudence,  the 
federal  courts  are  not  bound  by  the  decisions  of  the  courts  of  the  state  where 
the  contract  was  made  or  is  to  be  performed,  but  will  follow  the  rules  laid 
down  by  federal  tribunals,  or  consider  the  question  independently  where  it  is 
a  new  one.2  A  contract  by  which  the  carrier  is  released  from  all  liability 
whatever,  even  for  losses  caused  by  negligence,  is  held,  in  the  federal  courts, 
to  be  repugnant  to  public  policy,  and  will  not  be  enforced  by  such  tribunals 
although  it  may  be  valid  under  the  law  of  the  state  where  made.3    But  the 


to  be  applied  which  is  most  favorable  to  the 
contract;  or,  to  state  the  same  rule  in  other 
phraseology,  when  there  is  a  conflict  of  appli- 
catory  laws,  the  parties  are  presumed  to  have 
made  part  of  their  agreement  that  law  which 
is  most  favorable  to  its  validity  and  perform- 
ance." See  Wharton  on  Confl.  of  Laws,  §  429; 
Arnold  v.  Potter,  22  Iowa  194.  Compare  In- 
ternational, etc.,  R.  Co.  v.  Moody,  71  Tex.  614, 
holding  that  the  burden  of  proof  is  on  the  car- 
rier to  show  that  the  stipulation  was  valid 
under  the  laws  of  the  state  where  made. 

1.  Merchants'  Despatch  Transp.  Co.  v. 
Furthmann,  149  111.  66,  61  Am.  &  Eng.  R.  Cas. 
145;  Michigan  Cent.  R.  Co.  v.  Boyd,  91  111. 
268  (contract  of  shipment  having  been  made  in 
Massachusetts  and  its  performance  begun 
there,  its  validity  is  to  be  determined  by  the 
law  of  that  state);  Brooke  v.  New  York,  etc., 
R.  Co.,  108  Pa.  St.  530,  56  Am.  Rep.  235,  21 
Am.  &  Eng.  R.  Cas.  64;  Brown  v.  Camden, 
etc.,  R.  Co.,  83  Pa.  St.  316.  See  also  Pennsyl- 
vania Co.  v.  Fairchild.  69  111.  260.  Compare 
Springs  v.  South  Bound  R.  Co.,  46  S.  Car.  104. 

Where  goods  are  delivered  to  a  carrier  in 
another  state,  the  contract  to  be  performed 
there,  the  laws  of  that  state  will  govern  as  to 
the  construction  of  the  contract,  and  will  de- 
termine the  extent  of  the  carrier's  undertaking, 
and,  so  far  as  they  are  the  common  or  unwrit- 
ten law,  may  be  proved  by  the  testimony  of 
competent  witnesses.  Milwaukee,  etc.,  R. 
Co.  v.  Smith,  74  111.  197. 

In  Forepaugh  v.  Delaware,  etc.,  R.  Co.,  128 
Pa.  St.  217,  15  Am.  St.  Rep.  672,  40  Am.  & 
Eng.  R.  Cas.  78,  the  contract  was  one  made  in 
New  York,  where  it  was  to  be  partly  performed 
and  where  the  alleged  breach  of  it  on  the  part 
of  the  carrier  occurred.  It  provided  for  a  com- 
plete release  of  the  carrier  from  all  liability, 
even  for  losses  caused  by  negligence,  and 
under  the  laws  of  New  York  was  valid,  though 
it  was  invalid  under  the  Pennsylvania  law. 
The  Pennsylvania  court  held  that  the  New 
York  law  would  govern,  and  declared  the  con- 
tract valid;  saying  that  the  Pennsylvania  rule 
in  regard  to  a  contract  attempting  to  relieve 
a  common  carrier  from  liability  for  negligence 
was  not  of  such  a  character  as  to  prevent  the 
recognition  of  a  contract  made  in  New  York 
and  valid  there.  See  also  Coup  v.  Wabash,  etc., 
R.  Co.,  56  Mich,  in,  56  Am.  Rep.  374,  18  Am.  & 
Eng.  R.  Cas.  542;  Hale  v.  New  Jersey  Steam 
Nav.  Co.,  15  Conn.  539,  39  Am.  Dec.  398; 
Atlanta,  etc.,  R.  Co.  v.  Tanner,  68  Ga.  390; 
Pennsylvania  Co.  v.  Fairchild,  69  111.  260;  Mil- 
waukee etc.,  R.  Co.  v.  Smith,  74  111.  197; 
Atchison,  etc.,  R.  Co.  v.  Moore,  29  Kan.  632, 


11  Am.  &  Eng.  R.  Cas.  243;  McMaster  v.  Illinois 
Cent.  R.  Co.,  65  Miss.  271,  7  Am.  St.  Rep.  653; 
Knowlton  v.  Erie  R.  Co.,  19  Ohio  St.  260,  2  Am. 
Rep.  395;  Bridges  v.  Asheville,  etc.,  R.  Co., 
27  S.  Car.  462,  13  Am.  St.  Rep.  653. 

2.  Federal  Courts  Follow  Independent  Rule.  — 
Liverpool,  etc.,  Steam  Co.  v.  Phenix  Ins.  Co.. 
129  U.  S.  397,  37  Am.  &  Eng.  R.  Cas.  688; 
Swift  v.  Tyson,  16  Pet.  (U.  S.)  I;  Eells  v.  St. 
Louis,  etc.,  R.  Co.,  52  Fed.  Rep.  903,  55  Am. 
&  Eng.  R.  Cas.  341;  Myrick  v.  Michigan  Cent. 
R.  Co.,  107  U.  S.  102,  9  Am.  &  Eng.  R.  Cas. 
25;  Bucher  v.  Cheshire  R.  Co.,  125  U.  S.  555, 
34  Am.  &  Eng.  R.  Cas.  389. 

In  the  first  of  the  cases  above  cited,  the  court, 
by  Gray,  J.,  in  response  to  the  contention  that 
the  contract  was  valid  under  the  New  York 
law,  said:  "  But  on  this  subject,  as  on  any 
question  depending  upon  mercantile  law,  and 
not  upon  local  statute  or  usage,  it  is  well 
settled  that  the  courts  of  the  United  States  are 
not  bound  by  decisions  of  the  courts  of  the 
state,  but  will  exercise  their  own  judgment, 
even  when  their  jurisdiction  attaches  only  by 
reason  of  the  citizenship  of  the  parties,  in  an 
action  at  law  of  which  the  courts  of  the  state 
have  concurrent  jurisdiction,  and  upon  a  con- 
tract made  and  to  be  performed  within  the 
state."  The  contract  in  this  case  was  made 
in  New  York  for  transportation  to  England  in 
a  British  vessel,  and  the  loss  occurred  in  Eng- 
land. Under  the  law  of  both  England  and  New 
York  such  a  contract  was  valid.  But  it  was 
held  that  it  would  not  be  recognized  by  the 
federal  courts.  Compare  Forepaugh  v.  Dela- 
ware, etc.,  R.  Co.,  128  Pa.  St.  217,  15  Am.  St. 
Rep.  672,  40  Am.  &  Eng.  R.  Cas.  78. 

3.  Contracts  Relieving  against  Liability  for 
Negligence.  —  Liverpool,  etc.,  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397,  37  Am.  &  Eng. 
R.  Cas.  688,  22  Blatchf.  (U.  S.)397,  22  Fed.  Rep. 
728.    See  also  cases  cited  in  preceding  note. 

Goods  Shipped  in  English  Ship  —  Stipulation 
that  Law  of  England  shall  Control.  —  In  Lewi- 
sohn  v.  National  Steamship  Co.,  56  Fed.  Rep. 
602,  the  contract  was  for  shipment  in  an  Eng- 
lish vessel  and  expressly  provided  that  its 
validity  should  be  determined  by  the  law  of 
the  flag.  The  contract  was  made  in  England. 
It  was  held  that  the  stipulation  therein  releas- 
ing the  carrier  from  liability  for  the  conse- 
quences of  its  negligence  was  contrary  to  pub- 
lic policy  and  would  not  be  enforced.  The 
fact  that  it  was  made  in  England,  where  such 
contracts  were  valid,  would  not  alter  the  rule. 
See  The  Guildhall,  58  Fed.  Rep.  796;  The  Hugo, 
57  Fed.  Rep.  403.  See  also  The  Brantford  City, 
29  Fed.  Rep.  373. 
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better  rule  appears  to  be  that  such  contracts  are  not  so  immoral  or  so  opposed 
to  public  policy  as  to  prevent  their  being  given  effect  when  valid  under  the 
laws  of  the  state  where  they  were  made.1 

Whether  or  Not  Special  Contract  Exists  —  By  What  Law  Determined. —  It  seems  that  the 
question  as  to  whether  or  not  a  special  contract  exists,  limiting  the  carrier's 
liability,  in  a  suit  for  loss  or  damage  to  goods  shipped  over  its  line,  is  one 
affecting  the  shipper's  remedy  merely,  and  therefore  to  be  determined  by  the 
law  of  the  forum.8 

Where    There   Is   No   Special   Contract,  Law  of  Place  Where  Damage  Occurs  Controls.  — 

Where  the  action  against  the  carrier  is  not  based  on  any  special  contract,  and 
no  such  contract  is  set  up  by  the  carrier  or  is  involved,  the  right  of  the  shipper 
to  recover  is  to  be  governed  by  the  law  of  the  place  where  the  loss  or  damage 
occurred.3 

(7)  By  Whom  Contract  May  be  Made  —  (a)  Consignor  Bound  by  Contract  of  His 
Agent. — A  consignor  who  sends  goods  to  the  depot  of  a  carrier,  for  shipment, 
by  an  agent,  impliedly  authorizes  such  agent  to  make  a  special  contract  with 
the  carrier  as  to  the  carriage  of  the  goods,  and  the  acceptance  by  such  agent  of 
a  receipt  or  bill  of  lading,  containing  limitations  upon  the  liability  of  the  car- 
rier, will  bind  his  principal.4 


1.  In  O'Regan  v.  Cunard  Steamship  Co.,  160 
Mass.  356,  the  court  held,  after  a  review  of  the 
question,  that  stipulations  exempting  the  car- 
rier from  liability  from  the  consequences  of  its 
own  negligence,  while  void  under  the  laws  of 
Massachusetts,  are  not  immoral,  and  will  be 
given  effect  if  it  appears  that  they  were  made 
in  England,  where  such  contracts  are  valid. 
See  also  Fonseca  v.  Cunard  Steamship  Co., 
153  Mass.  553,  25  Am.  St.  Rep.  660. 

The  same  rule  is  declared  by  the  English 
courts.  In  re  Missouri  Steamship  Co.,  42  Ch. 
Div.  321.  See  also  the  title  Conflict  of  Laws. 

2.  Whether  Any  Contract  was  Made,  is  Deter- 
mined by  the  Lex  Fori.  —  In  Hoadley  v.  North- 
ern Transp.  Co.,  115  Mass.  304,  15  Am.  Rep. 
106,  the  special  contract  set  up  was  made,  if  at 
all,  in  Illinois,  where  the  goods  were  deliv- 
ered to  the  carrier.  No  contract  was  actually 
signed  by  the  shipper,  but  he  accepted  from 
the  carrier  a  receipt  or  bill  of  lading  contain- 
ing the  limitations  relied  on  by  the  carrier. 
Under  the  Illinois  decisions  the  mere  accept- 
ance of  such  a  receipt  by  the  shipper  did  not 
make  him  bound  to  the  terms  stated  in  it. 
See  supra,  this  section,  What  Constitutes  Such 
a  Contract  But  under  the  Massachusetts  de- 
cisions, such  an  acceptance  did  bind  the  ship- 
per. See  supra,  this  section,  What  Constitutes 
Such  a  Contract.  The  court  held  that  the  mat- 
ter was  one  affecting  the  shipper's  remedy  and 
therefore  to  be  governed  by  the  laws  of  Massa- 
chusetts, the  forum. 

3.  Law  of  Place  Where  Injury  Occurred.  — 
Pope  v.  Nickerson,  3  Story  (U.  S.)  485;  Barter 
v.  Wheeler,  49  N.  H.  9,  6  Am.  Rep.  434; 
Gray  v.  Jackson,  51  N.  H.  9,  12  Am.  Rep.  1; 
Little  v.  Riley,  41  N.  H.  109;  Pomeroy  v.  Ains- 
worth,  22  Barb.  (N.  Y.)  118;  Dyke  v.  Erie  R. 
Co.,  45  N.  Y.  113,6  Am.  Rep.  43;  Knowlton  v. 
Erie  R.  Co.,  19  Ohio  St.  260,  2  Am.  Rep.  395; 
Bridger  v.  Asheville,  etc.,  R.  Co.,  27  S.  Car. 
462,  13  Am.  St.  Rep.  653.  See  Springs  v. 
South  Bound  R.  Co.,  46  S.  Car.  104.  See  also 
Brown  v.  Camden,  etc.,  R.  Co.,  83  Pa.  St.  316. 

4.  Consignor's  Agent.  —  Shelton  v.  Merchants 
Despatch  Transp.  Co.,  59  N.  Y.  258;  Zimmer 

5  C.  of  L. — 20  305 


v.  New  York  Cent.,  etc.,  R.  Co.,  137  N.  Y.  460; 
Smith  v.  Southern  Express  Co.,  104  Ala.  387; 
Illinois  Cent.  R.  Co.  v.  Morrison,  19  111.  136; 
Squire  v.  New  York  Cent.  R.  Co.,  98  Mass.  239, 
93  Am.  Dec.  162;  Hill  v.  Boston,  etc.,  R.  Co., 
144  Mass.  284,  28  Am.  &  Eng.  R.  Cas.  89; 
Ryan  v.  Missouri,  etc.,  R.  Co.,  65  Tex.  13,  57 
Am.  Rep.  589. 

Illustrations. —  In  the  case  of  Jennings  v. 
Grand  Trunk  R.  Co.,  127  N.  Y.  438,  49  Am.  & 
Eng.  R.  Cas.  98,  affirming  52  Hun  (N.  Y.)  227, 
23  N.  Y.  St.  Rep.  15,  before  the  goods  were 
sent  to  the  station  the  consignor  had  an  ex- 
tended conversation  with  the  carrier's  repre- 
sentatives relative  to  a  contemplated  shipment 
of  potatoes,  and  made  a  tentative  arrangement 
with  them  for  transportation.  When  the  con- 
signor's agent  delivered  the  potatoes  to  the 
carrier,  he  was  handed  shipping  bills  therefor 
which  contained  conditions  limiting  the  lia- 
bility of  the  carrier  to  a  greater  extent  than 
the  original  arrangement  contemplated.  The 
court  held  that  although  these  bills  were  ac- 
cepted by  the  consignor's  agent,  they  would 
not  bind  the  consignor,  it  being,  under  the  cir- 
cumstances, obviously  beyond  the  agent's  au- 
thority to  make  a  contract  of  shipment  varying 
from  that  already  agreed  on.  Citing  Coffin  v. 
New  York  Cent.  R.  Co.,  64  Barb.  (N.  Y.)  379, 
56  N.  Y.  632;  Bostwick  v.  Baltimore,  etc.,  R. 
Co.,  45  N.  Y.  712.  See  also  London,  etc.,  R. 
Co.  v.  Bartlett,  7  H.  &  N.  400. 

In  Nelson  v.  Hudson  River  R.  Co.,  48  N.  Y. 
498,  2  Am.  Ry.  Rep.  305,  the  plaintiff  bought 
a  large  mirror  and  gave  instructions  to  the 
party  from  whom  he  purchased  it  to  forward 
it  to  him,  as  his  agent,  by  the  defendant  rail- 
road company.  The  agent  sent  it  to  the  de- 
fendant company's  depot  by  a  drayman,  who 
delivered  it  and  received  from  the  company's 
agent  a  receipt  containing  a  provision  releas- 
ing the  company  from  any  liability  for  loss  or 
damage  resulting  from  breakage.  This  re- 
ceipt was  handed  by  the  drayman  to  the  plain- 
tiff's agent,  the  seller,  who  retained  it  wit'.out 
making  objection.  The  mirror  having  beea 
broken  on  the  route,  it  was  held  that  the  cot»- 
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Shipment  over  Several  Lines  —  Initial  Carrier  as  Agent  of  Consignor.  —  The  general  rule  is 
held  to  extend  so  far  as  to  authorize  an  initial  carrier,  when  goods  are  shipped 
over  connecting  lines,  to  enter  into  a  special  contract  with  the  connecting 
line  which  will  bind  the  shipper,  though  its  terms  may  differ  from  those  of  the 
original  contract.1 

(b)  Consignor  May  Bind  Consignee  —  Presumption.  —  It  is  generally  presumed,  in  the 
absence  of  proof  to  the  contrary,  that  a  consignor  has  authority  to  make 
special  contracts  with  the  carrier  as  to  the  terms  of  shipment  which  will  bind 
the  consignee  ;  the  carrier  is  not  bound  to  inquire  as  to  the  consignor's 
authority,  but  is  entitled  to  assume  that  it  exists.58 

Consignor  Exceeding  Authority  —  Notice  to  Carrier.  —  If  the  consignor,  acting  for  the 
consignee,  exceeds  his  authority  in  consenting  to  limitations  upon  the  carrier's 
liability,  the  carrier  cannot  be  made  to  suffer  thereby  unless  actual  notice  of 
such  fact  is  brought  home  to  it.3 

(c)  Contract  Made  by  Consignee.  —  The  converse  of  the  rule  just  stated  is  not 
necessarily  true.  The  consignor  is  not  bound  by  a  contract  made  by  the 
carrier  with  the  consignee  unless  he  has  assented  thereto.4 


pany  could  not  be  made  liable  to  the  plaintiff 
for  the  loss,  the  latter  being  bound  by  the 
terms  of  the  special  contract.  See  also  Lewis 
z'.  Great  Western  R.  Co.,  5  H.  &  N.  867. 

In  another  case,  however,  it  is  held  that 
where  a  drayman  of  the  shipper,  on  the  deliv- 
ery to  the  carrier  of  a  package,  takes  a  receipt 
from  the  freight  clerk  of  the  ship  containing 
the  words  "  not  accountable  for  contents," 
this  of  itself  does  not  constitute  such  an  agree- 
ment; it  is  a  mere  ex  parte  proposition  on  the 
part  of  the  carrier  after  the  receipt  of  the  pack- 
age, and  to  exonerate  the  carrier  there  must 
be  direct  or  unequivocal  evidence  of  the  assent 
of  the  shipper.  Seller  v.  Steamship  Pacific,  1 
Oregon  409.  And  see  Hayes  v.  Campbell,  63 
Cal.  143. 

Evidence  that  it  was  the  usual  course  of 
business  for  a  shipper  of  goods  to  send  his 
boxes,  etc.,  to  a  carrier  by  a  teamster,  and  for 
the  carrier  to  deliver  to  the  teamster  a  bill  of 
lading  for  each  shipment,  which  bill  was  in  a 
form  containing  an  exception  of  loss  by  fire, 
and  was  brought  by  the  teamster  to  the  ship- 
per and  retained,  warrants  the  finding  that 
there  was  a  special  and  mutual  contract  be- 
tween the  shipper  and  the  carrier,  limiting  the 
liability  of  the  latter.  Van  Schaack  v.  North- 
ern Transp.  Co.,  3  Biss.  (U.  S.)  394;  Nelson  v. 
Hudson  River  R.  Co.,  48  N.  Y.  498,  2  Am.  Ry. 
Rep.  305. 

In  Ohio,  etc.,  R.  Co.  v.  Hamlin,  42  111.  App. 
441,  after  the  plaintiff  had  bought  certain 
horses,  he  contracted  with  the  soliciting  agent 
of  the  defendant  railroad  company  to  ship 
them  by  its  line;  he  then  delivered  the  horses 
to  the  agent,  who  afterwards  handed  him  a  bill 
of  lading,  signed  by  the  agent  in  the  name  of 
the  persons  from  whom  the  plaintiff  had 
bought  the  horses,  and  containing  conditions 
limiting  the  carrier's  liability.  It  appearing 
that  the  plaintiff  had  given  no  authority  to 
either  party  to  sign  such  a  bill  of  lading,  it  was 
held  that  he  was  not  bound  thereby.  See  also 
Illinois  Cent.  R.  Co.  v.  Morrison,  19  111.  136. 

1.  Initial  Line  May  Bind  Shipper  by  New  Con- 
tract with  Connecting  Line. —  In  the  case  of 
Rawson  v.  Holland,  59  N.  Y.  611,  17  Am. 
Rep.  394,  the  defendant  carrier,  having  re- 
ceived goods  destined  to  a  point  beyond  its 


line,  transported  them  to  the  point  where  it 
met  the  connecting  line,  but  did  not  deliver 
them,  for  the  reason  that  the  latter  line  would 
receive  them  only  upon  condition  that  the 
defendant  would  sign  a  special  contract  con- 
taining certain  limitations  of  liability.  The 
defendant  carrier  refused  to  sign  such  a  con- 
tract, and  stored  the  goods  in  its  warehouse, 
notifying  the  shipper  of  the  facts  and  asking 
instructions.  During  the  time  they  were  so 
stored  they  were  burned  with  the  warehouse. 
It  was  held  that  the  defendant,  the  initial  car- 
rier, was  liable  for  the  loss,  although  its  spe- 
cial contract  exempted  it  from  losses  caused 
by  fire.  It  was  considered  that  the  loss  was 
due  to  the  defendant's  negligence  in  not  send- 
ing the  goods  forward;  it  had  authority  to  con- 
sent, for  the  shipper,  to  the  special  contract 
offered  by  the  connecting  line,  and  should  have 
done  so.  Compare  Merchants'  Wharf- Boat 
Assoc.  v.  Wood,  64  Miss.  661,  (Miss.  1887)  3 
So.  Rep.  248,  holding  that  the  carrier  can 
make  no  such  contract  for  the  shipper  with  a 
warehouseman. 

2.  Presumption.  —  Brown  v.  Louisville,  etc., 
R.  Co.,  36  111.  App.  140;  McMillan  v.  Michi- 
gan Southern,  etc.,  R.  Co.,  16  Mich.  79,  93 
Am.  Dec.  208;  Squire  v.  New  York  Cent.  R. 
Co.,  98  Mass.  239,  93  Am.  Dec.  162;  Craycroft 
v.  Atchison,  etc.,  R.  Co.,  18  Mo.  App.  487; 
Shelton  v.  Merchants'  Despatch  Transp.  Co., 
59  N.  Y.  258;  Ryan  v.  Missouri,  etc..  R.  Co., 
65  Tex.  13,  23  Am.  &  Eng.  R.  Cas.  703,  57 
Am.  Rep.  589;  York  Co.  v.  Illinois  Cent.  R. 
Co.,  3  Wall.  (U.  S.)  107;  Barnett  v.  London, 
etc..  R.  Co.,  5  H.  &  N.  604.  See  also  New 
Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6 
How.  (U.  S.)  344;  Robinson  v.  Merchants' 
Despatch  Transp.  Co.,  45  Iowa  470;  Christen- 
son  v.  American  Express  Co.,  15  Minn.  270,  2 
Am.  Rep.  122;  Mills  v.  Michigan  Cent.  R. 
Co.,  45  N.  Y.  622,  6  Am.  Rep.  152;  Southern 
Pac.  R.  Co.  v.  Maddox,  75  Tex.  300. 

3.  Consignor  Exceeding  His  Authority.  —  Mori, 
arty  v.  Harnden's  Express,  1  Daly  (N  .Y.)  227. 
See  also  Briggs  v.  Boston,  etc.,  R.  Co.,  6  Allen 
(Mass.)  246,  83  Am.  Dec.  626;  Meyer  v,  Harn- 
den's Express  Co.,  24  How.  Pr.  (N.  Y.  C.  PI.)  290. 

4.  Consignor  Not  Bound  by  Consignee's  Con- 
tract.—  Thus,  a  person  who  ships  his  own 
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3.  Extent  of  Limitation  —  a.  Losses  the  Result  of  Negligence  —  (i) 
General  Doctrine  —  Reasoning  of  Courts.  —  It  is  urged  by  the  authorities  in 
favor  of  the  extension  of  the  carrier's  right  to  contract  for  a  complete  exemp- 
tion from  liability,  that  men  must  be  permitted  to  make  their  own  agreements, 
and  that  it  is  not  a  matter  of  public  concern  on  what  terms  an  individual  con- 
sents to  have  his  goods  carried  for  him.1 

Inequality  of  Positions  of  the  Parties.  —  But  this  argument,  however  plausible  it 
may  be  made,  is  unsound,  and  has  never  received  the  sanction  of  the  courts 
outside  of  one  or  two  jurisdictions;  it  overlooks  the  inequality  in  the  respec- 
tive positions  of  the  carrier  and  the  shipper,  and  the  advantage  and  quasi 
monopoly  enjoyed  by  the  former.2 

Nature  of  Carriers — Duty  to  Public.  —  It  leaves  out  of  consideration  the  prin- 
ciple, now  of  universal  recognition,  that  railroad  and  express  companies  are 
qnasi-Y>\ib\\c  institutions,  owing  a  duty  to  the  public  which  they  cannot  avoid 
by  private  contract  and  which  public  policy  forbids  they  should  escape.3 


goods,  consigned  to  a  party  who  has  a  special 
contract  with  the  carrier  for  the  carriage  of 
goods  at  reduced  rates,  at  the  owner's  risk,  and 
afterwards  accounts  with  his  consignee  for  the 
freight  charges  paid  by  the  latter  on  the  goods 
at  the  reduced  rates,  will  not  be  held  to  have 
ratified  the  contract  as  one  for  the  carriage  of 
such  goods  at  his  risk,  unless  it  appears  that 
he  had  notice  of  such  contract.  White  v. 
Goodrich  Transp.  Co.,  46  Wis.  493,  21  Am. 
Ry.  Rep.  398. 

1.  Reasoning  of  Courts  Favoring  Right  to  Pro- 
vide against  Negligence.  —  In  Dorr  v.  New  Jer- 
sey Steam  Nav.  Co.,  1 1  N.  Y.  485,  62  Am.  Dec. 
125,  the  court  said:  "  To  say  the  parties  have 
not  a  right  to  make  their  own  contract,  and  to 
limit  the  precise  extent  of  their  own  respec- 
tive risks  and  liabilities,  in  a  matter  in  no  way 
affecting  the  public  morals  or  conflicting  with 
the  public  interests,  would,  in  my  judgment, 
be  an  unwarrantable  restriction  upon  trade 
and  commerce,  and  a  most  palpable  invasion 
of  personal  right."  See  also  Smith  v.  New 
York  Cent.  R.  Co.,  24  N.  Y.  222;  Parsons  v. 
Monteath,  13  Barb.  (N.  Y.)  353.  See  also 
infra,  this  section,  Rule  in  New  York. 

2.  Inequality  of  Positions  of  the  Contracting 
Parties. —  In  this  connection,  the  court,  by 
Mr.  Justice  Bradley,  in  New  York  Cent.  R. 
Co.  v.  Lockwood,  17  Wall.  (U.  S.)  357,  said: 
"  The  carrier  and  his  customer  do  not  stand  on 
a  footing  of  equality.  The  latter  is  only  one 
individual  of  a  million.  He  cannot  afford  to 
higgle  or  stand  out  and  seek  redress  in  the 
courts.  His  business  will  not  admit  such  a 
course.  He  prefers,  rather,  to  accept  any  bill 
of  lading,  or  sign  any  paper  the  carrier  pre- 
sents; often,  indeed,  without  knowing  what 
the  one  or  the  other  contains.  In  most  cases 
he  has  no  alternative  but  to  do  this,  or  aban- 
don his  business.  *  *  *  If  the  customer 
had  any  real  freedom  of  choice;  if  he  had  a 
reasonable  and  practicable  alternative,  and  if 
the  employment  of  the  carrier  were  not  a  public 
one,  charging  him  with  the  duty  of  accommo- 
dating the  public  in  the  line  of  his  employ- 
ment—  then,  if  the  customer  chose  to  assume 
the  risk  of  negligence,  it  could  with  more  rea- 
son be  said  to  be  his  private  affair,  and  no  con- 
cern of  the  public.  But  the  condition  of  things 
is  entirely  different,  and  especially  so  under 
the  modified  arrangements  which  the  carrying 


trade  has  assumed.  The  business  is  mostly 
concentrated  in  a  few  powerful  corporations, 
whose  position  in  the  body  politic  enables 
them  to  control  it.  They  do,  in  fact,  control 
it,  and  impose  such  conditions  upon  travel  and 
transportation  as  they  see  fit,  which  the  public 
is  compelled  to  accept.  These  circumstances 
furnish  an  additional  argument,  if  any  were 
needed,  to  show  that  the  conditions  imposed 
by  common  carriers  ought  not  to  be  adverse,  to 
say  the  least,  to  the  dictates  of  public  policy 
and  morality.  The  status  and  relative  position 
of  the  parties  render  any  such  conditions  void. 
Contracts  of  common  carriers,  like  those  of 
persons  occupying  a  fiduciary  character  giving 
them  a  position  in  which  they  can  take  undue 
advantage  of  the  persons  with  whom  they  con- 
tract, must  rest  upon  their  fairness  and  rea- 
sonableness." See  also  Michigan  Cent.  R. 
Co.  v.  Hale,  6  Mich.  258;  Little  Rock,  etc.,  R. 
Co.  v.  Eubanks,  48  Ark.  460,  3  Am.  St.  Rep. 
245;  Brown  v.  Hall,  14  R.  I.  249,  51  Am.  Rep. 
375;  1  Whart.  on  Contracts,  §  170. 

"  The  individual  feels  that  transportation  is 
necessary  to  his  success  and  that  unless  he 
gets  it  promptly  he  will  suffer  inconvenience 
and  perhaps  loss.  He  regards  the  probability 
of  loss  in  transit  as  remote,  and  knows  that  if 
there  is  no  loss,  the  contract  is  immaterial. 
Under  such  circumstances,  he  will  assume  the 
risk  of  contingent  future  loss  rather  than  sus- 
tain a  loss  that  is  certain  and  present,  as  men 
usually  are  prone  to  sacrifice  contingent  future 
interest  to  satisfy  present  wants.  So  we 
think  it  should  be  held,  as  a  matter  of  law, 
that  the  parties  stand  upon  a  footing  of  in- 
equality, and  that  individuals  desiring  to  make 
shipments  are  under  a  necessity  sufficient,  in 
the  ordinary  affairs  of  life,  to  amount  to  com- 
pulsion, where  it  is  pressed."  Little  Rock, 
etc.,  R.  Co.  v.  Cravens,  57  Ark.  112,  55  Am.  & 
Eng.  R.  Cas.  650. 

3.  Quasi-public  Institutions.  —  See  the  titles 
Railroads;  Common  Cakrikrs. 

"  Great  and  valuable  powers  and  privileges 
are  conferred  upon  the  carrier,  and  in  return 
for  them,  out  of  regard  for  the  general  good, 
the  law  exacts  that  he  shall  promptly  per- 
form [the  service]  without  damage  to  the 
property  committed  to  him.  He  accepts  the 
grant  upon  those  terms,  enjoys  its  benefits, 
and  thereby  acquires  a  controlling  influence 
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Weight  of  Authority.  —  It  is  therefore  held  by  the  great  weight  of  authority 
that  a  carrier  cannot  make  a  contract  by  which  it  is  to  be  exempt  from  lia- 
bility for  any  loss  resulting,  from  its  own  negligence  or  that  of  its  servants; 
such  a  contract  is  void  as  being  against  public  policy,  and  affords  the  carrier 
no  protection.1 


in  the  hotly  politic,  and  then  declines  to  per- 
form the  service  except  upon  the  condition 
that  he  be  released  from  the  accountability 
he  assumed.  *  *  *  This  is  a  plain  derelic- 
tion of  a  public  duty."  Little  Rock,  etc.,  R. 
Co.  v.  Cravens,  57  Ark.  112,  55  Am.  &  Eng.  R. 
Cas.  650. 

1.  Weight  of  Authority — Carrier  May  Not 
Limit  Liability  for  Negligence  —  United  States. — 
New  York  Cent.  R.  Co.  v.  Lockvvood,  17  Wall. 
(U.  S.)  357 ;  Kentucky  Bank  v.  Adams  Express 
Co.,  93  U.  S.  174;  Grand  Trunk  R.  Co.  v.  Ste- 
vens, 95  U.  S.  655  ;  Phoenix  Ins.  Co.  v.  Erie,  etc., 
Transp.  Co.,  117  U.  S.  312;  Oscanyan  v.  Win- 
chester Repeating  Arms  Co.,  103  U.  S.  261; 
Inman  v.  South  Carolina  R.  Co.,  129  U.  S. 
128;  The  Guildhall,  58  Fed.  Rep.  796;  Orms- 
bey  v.  Union  Pac.  R.  Co.,  4  Fed.  Rep.  706,  2 
McCrary  (U.  S.)  48;  Scruggs  v.  Baltimore, 
etc.,  R.  Co.,  18  Fed.  Rep.  318,  5  McCrary 
(U.  S.)  590;  Muser  v.  Holland,  17  Blatchf. 
(U.  S.)  412;  Nelson  v.  National  Steamship  Co., 
7  Ben.  (U.  S.)  340.  See  also  New  Jersey  Steam 
Nav.  Co.  v.  Merchants'  Bank,  6  How.  (U.  S.) 
344;  Ogdensburg,  etc.,  R.  Co.  v.  Pratt,  22 
Wall.  (U.  S.)  123;  The  Iowa,  50  Fed.  Rep.  561; 
Rintoul  v.  New  York  Cent,  etc.,  R.  Co.,  17 
Fed.  Rep.  905,  16  Am.  &  Eng.  R.  Cas.  144; 
Thomas  v.  Lancaster  Mills,  71  Fed.  Rep.  481, 
34  U.  S.  App.  404;  Eells  v.  St.  Louis,  etc.,  R. 
Co.,  52  Fed.  Rep.  903;  Kuter  v.  Michigan 
Cent.  R.  Co.,  1  Biss.  (U.  S.)  35;  Woodburn  v. 
Cincinnati,  etc.,  R.  Co.,  40  Fed.  Rep.  731,  42 
Am.  &  Eng.  R.  Cas.  514. 

Notwithstanding  a  stipulation  by  the  carrier 
against  liability  for  any  kind  of  loss,  it  is  still 
held  to  the  exercise  of  due  care  and  diligence 
as  to  the  kind  and  quality  of  cars,  the  running 
and  management  of  trains,  the  proper  precau- 
tions against  fire,  etc.,  having  reference  to  the 
season  of  the  year,  the  character  of  the  prop- 
erty, the  country  through  which  it  is  to  be 
carried,  and  the  nature  of  the  transit.  Wood- 
ward v.  Illinois  Cent.  R.  Co.,  1  Biss.  (U.  S.) 
447- 

Alabama.  —  Mobile,  etc.,  R.  Co.  v.  Hopkins, 
.41  Ala.  486,  94  Am.  Dec.  607;  Steele  v.  Town- 
send,  37  Ala.  247,  79  Am.  Dec.  49;  Mobile, 
•etc.,  R.  Co.  v.  Jarboe,  41  Ala.  644;  Montgom- 
ery, etc.,  R.  Co.  v.  Edmonds,  41  Ala.  667; 
Southern  Express  Co.  v.  Crook,  44  Ala.  468,  4 
Am.  Rep.  140;  South,  etc.,  Alabama  R.  Co.  v. 
Henlein,  52  Ala.  606,  23  Am.  Rep.  578,  56  Ala. 
368;  Grey  v.  Mobile  Trade  Co.,  55  Ala.  387,  28 
Am.  Rep.  729;  East  Tennessee,  etc.,  R.  Co.  v. 
Johnston,  75  Ala.  596,  51  Am.  Rep.  489,  22 
Am.  &  Eng.  R.  Cas.  437;  Central  R.,etc,  Co. 
v.  Smitha,  85  Ala.  47;  Alabama  G.  S.  R.  Co. 
■v.  Thomas,  89  Ala.  294,  18  Am.  St.  Rep.  119; 
Louisville,  etc.,  R.  Co.  v.  Grant,  99  Ala.  325. 

In  Alabama  G.  S.  R.  Co.  v.  Little,  71  Ala. 
611,  12  Am.  &  Eng.  R.  Cas.  37,  the  court,  by 
Brickell,  C.  J.,  said:  "  Public  policy  and  every 
consideration  of  right  and  justice  forbid  that 
he  should  be  allowed  to  stipulate  for  exemp- 


tion from  liability  for  losses  or  injuries  occur- 
ring through  the  want  of  his  own  skill  or 
diligence,  or  that  of  the  servants  or  agents  he 
may  employ,  or  through  his  own  or  their  wil- 
ful default  or  tort." 

Arkansas.  —  In  Taylor  v.  Little  Rock,  etc., 
R.  Co.,  39  Ark.  148,  18  Am.  &  Eng.  R.  Cas. 
590,  it  was  clearly  laid  down  that  a  common 
carrier  may,  by  special  contract  and  for  a  con- 
sideration, contract  for  exemption  from  liabil- 
ity as  insurer  upon  its  own  or  connecting  line, 
but  cannot  contract  for  exemption  from  liabil- 
ity for  losses  occasioned  by  the  negligence  of 
itself  or  its  servants.  See  also,  as  sustaining 
the  same  views,  Taylor  v.  Little  Rock,  etc., 
R.  Co.,  32  Ark.  398,  29  Am.  Rep.  1;  Little 
Rock,  etc.,  R.  Co.  v.  Talbot,  39  Ark.  523,  18 
Am.  &  Eng.  R.  Cas.  598,  47  Ark.  97;  St. 
Louis,  etc.,  R.  Co.  v.  Lesser,  46  Ark.  236. 

California.  —  Hooper  v.  Wells,  27  Cal.  II,  85 
Am.  Dec.  211. 

Colorado.  —  Merchants'  Despatch,  etc.,  Co. 
v.  Cornforth,  3  Colo.  280,  25  Am.  Rep.  757; 
Western  Union  Tel.  Co.  v.  Graham,  1  Colo. 
230,  9  Am.  Rep.  136;  Milton  v.  Denver,  etc., 
R.  Co.,  1  Colo.  App.  307. 

In  Union  Pac.  R.  Co.  v.  Rainey,  19  Colo. 
225,  it  was  stipulated  that  the  carrier  should 
be  released  from  all  liability  as  a  carrier  of 
live  stock  except  for  such  injuries  as  resulted 
from  defective  trucks,  wheels,  or  axles  of  the 
cars.  It  was  held  that  this  came  within  the 
prohibition  of  the  general  rule  and  was  invalid. 

Connecticut.  —  Hale  v.  New  Jersey  Steam 
Nav.  Co.,  15  Conn.  539,  39  Am.  Dec  398; 
Camp  v.  Hartford,  etc.,  Steamboat  Co.,  43 
Conn.  333;  Welch  v.  Boston,  etc.,  R,  Co., 
41  Conn.  333,  6  Am.  Ry.  Rep.  95. 

Dakota.  —  Under  §  1261  of  Dakota  Civ. 
Code,  which  provides  that  the  obligations  of  a 
common  carrier  may  be  limited  by  special 
contract,  a  shipper  may  release  the  carrier 
from  all  liability  except  for  negligence,  and 
the  liability  may  be  limited  to  a  fixed  amount. 
Hazel  v.  Chicago,  etc.,  R.  Co.,  82  Iowa  477,  49 
Am.  &  Eng.  R.  Cas.  76.  See  also  Hartwell  v. 
Northern  Pac.  Express  Co.,  5  Dakota  463. 

Delaware.  —  See  Flinn  v.  Philadelphia,  etc., 
R.  Co.,  1  Houst.  (Del.)  469;  Truax  v.  Philadel- 
phia, etc.,  R.  Co.,  3  Houst.  (Del.)  233. 

Florida.  —  See  Brock  v.  Gale,  14  Fla.  523,  14 
Am.  Rep.  356. 

Georgia.  —  In  the  earlyjcase  of  Fish  v.  Chap- 
man, 2  Ga.  349,  46  Am.  Dec.  393,  contracts 
attempting  to  limit  the  liability  of  a  common 
carrier  for  hire  were  declared  to  be  void  as 
being  contrary  to  public  policy.  But  this  case 
was  overruled  in  Cooper  v.  Berry,  21  Ga.  526, 
68  Am.  Dec.  468.  See  also  Berry  v.  Cooper,  2S 
Ga.  543.  And  the  rule  now  is  in  accord  with 
the  general  doctrine;  the  carrier  may,  by  spe- 
cial contract,  stipulate  against  liability  as  in- 
surer, but  not  against  liability  for  losses  caused 
by  its  own  want  of  care  or  that  of  its  servants. 
Purcell  v.  Southern  Express  Co.,  34  Ga.  315; 
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Principle  Cannot  be  Evaded.  —  The  carrier  cannot  evade  the  effect  of  this  prin- 


Georgia  R.  Co.  v.  Beatie,  66  Ga.  438,  42  Am. 
Rep.  75;  Georgia  R.  Co.  v.  Spears,  66  Ga.  485, 
42  Am.  Rep.  81;  Mitchell  v.  Georgia  R.  Co., 
68  Ga.  644;  Central  R.  Co.  v.  Bryant,  73  Ga. 
722;  Nicoll  v.  East  Tennessee,  etc.,  R.  Co.,  89 
Ga.  260;  Bryant  v.  Southwestern  R.  Co.,  68 
Ga.  805,  6  Am.  &  Eng.  R.  Cas.  388. 

Indiana.  —  Wright  v.  Gaff,  6  Ind.  416; 
Adams  Express  Co.  v.  Reagan,  29  Ind.  21,  92 
Am.  Dec.  332;  Michigan  Southern,  etc.,  R. 
Co.  v.  Heaton,  37  Ind.  448,  10  Am.  Rep.  89; 
Adams  Express  Co.  v.  Fendrick,  38  Ind.  150; 
Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind.  471,  17 
Am.  Rep.  719;  St.  Louis,  etc.,  R.  Co.  v. 
Smuck,  49  Ind.  302;  Lake  Shore,  etc.,  R.  Co. 
v.  Bennett,  89  Ind.  457,  6  Am.  &  Eng.  R.  Cas. 
391;  Bartlett  v.  Pittsburgh,  etc.,  R.  Co.,  94 
Ind.  281,  18  Am.  &  Eng.  R.  Cas.  549;  Balti- 
more, etc.,  R.  Co.  v.  Ragsdale,  14  Ind.  App. 
406;  Adams  Express  Co.  v.  Harris,  120  Ind. 
73,  16  Am.  St.  Rep.  315,  40  Am.  &  Eng.  R. 
Cas.  153;  Terre  Haute,  etc.,  R.  Co.  v.  Sher- 
wood, 132  Ind.  129;  Indianapolis,  etc.,  R.  Co. 
v.  Forsythe,  4  Ind.  App.  326. 

The  carrier  can  no  more  stipulate  for  exemp- 
tion from  liability  for  a  slight  degree  of  negli- 
gence than  for  gross  negligence.  Michigan 
Southern,  etc.,  R.  Co.  v.  Heaton,  37  Ind.  448, 
10  Am.  Rep.  89. 

A  contract  exempting  a  carrier  from  liability 
for  losses  caused  by  its  own  negligence  is  void 
as  being  against  public  policy.  Indianapolis, 
etc.,  R.  Co.  v.  Allen,  31  Ind.  394. 

Iowa.  —  The  laws  of  Iowa  (Laws  1866,  c. 
13,  p.  121),  provide  that  "  in  the  transportation 
of  persons  or  property  by  any  railroad  or  other 
company  or  by  any  person  or  firm  engaged  in 
the  business  of  transportation  of  persons  or 
property,  no  contract,  receipt,  rule  or  regula- 
tion shall  exempt  such  railroad  or  other  com- 
pany, person  or  firm  from  the  full  liability  of 
a  common  carrier,  which  in  the  absence  of 
any  contract,  receipt,  rule  or  regulation  would 
exist  with  respect  to  such  persons  or  prop- 
erty." The  Iowa  Code,  §  1307,  provides: 
"  Every  corporation  operating  a  railway  shall 
be  liable  for  all  damages  sustained  by  any  per- 
son, including  employes  of  such  corporation, 
in  consequence  of  the  neglect  of  agents,  or  by 
any  mismanagement  of  the  engineers  or  other 
employes  of  the  corporation  "  to  any  person 
sustaining  such  damage,  all  contracts  to  the 
contrary  notwithstanding.  See  Griswold  v. 
Illinois  Cent.  R.  Co..  90  Iowa  265,  holding  that 
the  statute  does  not  embrace  a  case  in  which 
a  railroad  company  contracts,  not  as  a  carrier, 
but  in  granting  land  for  the  erection  of  an  ele- 
vator near  its  track. 

A  common  carrier  of  fluids,  carrying  under 
a  special  contract  providing  that  they  shall  be 
at  the  owner's  risk  of  loss  from  leakage,  will 
not  be  relieved  from  liability  for  a  loss  by 
leakage  resulting  from  its  own  negligence. 
Thompson  v.  Chicago,  etc.,  R.  Co.,  27  Iowa  561. 

Under  the  statute,  a  contract  limiting  the 
liability  of  a  carrier  is  void,  whether  with  or 
without  a  consideration.  Brush  v.  Sabula, 
etc.,  R.  Co.,  43  Iowa  554.  Except  that  a  car- 
rier may  contract  that  it  will  not  be  liable  be- 
yond its  own  line.  Mulligan  v.  Illinois  Cent. 
R.  Co.,  36  Iowa  181. 


The  common-law  liability  of  a  common  car- 
rier attaches  to  a  carrier  of  live  stock,  so  far  as 
the  rule  is  not  inapplicable  by  reason  of  the 
peculiar  character  of  the  property,  and  respon- 
sibility for  the  safe  transportation  of  live  stock, 
cannot  therefore,  under  the  statute,  be  evaded 
by  special  contracts.  McCoy  v.  Keokuk, 
etc.,  R.  Co.,  44  Iowa  424.  And  a  rule  or  cus- 
tom limiting  the  carrier's  liability  for  loss  or 
injury  to  all  stock,  including  such  as  is  of 
special  value  as  being  blooded,  to  the  value  of 
common  stock  is  void.  McCune  v.  Burlington, 
etc.,  R.  Co.,  52  Iowa  600. 

But  the  statute  does  not  render  the  carrier 
liable  for  losses  or  injuries  resulting  from  the 
act  of  the  owner  of  goods  being  carried.  Hart 
v.  Chicago,  etc.,  R.  Co.,  69  Iowa  485. 

Kansas.  —  Kallman  v.  U.  S.  Express  Co., 
3  Kan.  205 ;  Missouri  Valley  R.  Co.  v.  Caldwell, 
8  Kan.  244,  5  Am.  Ry.  Rep.  287;  Goggin  v. 
Kansas  Pac.  R.  Co.,  12  Kan.  416;  St.  Louis, 
etc.,  R.  Co.  v.  Piper,  13  Kan.  505;  Leaven- 
worth, etc.,  R.  Co.  v.  Maris,  16  Kan.  333; 
Kansas  Pac.  R.  Co.  Reynolds,  17  Kan.  251; 
Kansas  Pac.  R.  Co.  v.  Peavey,  29  Kan.  169, 
44  Am.  Rep.  630;  Kansas  City,  etc..  R.  Co.  v. 
Simpson,  30  Kan.  645,  46  Am.  Rep.  104; 
Sprague  v.  Missouri  Pac.  R.  Co.,  34  Kan.  347, 
23  Am.  &  Eng.  R.  Cas.  684. 

A  special  contract  will  never  be  construed  as 
intended  to  relieve  the  carrier  from  a  loss 
caused  by  his  negligence.  Thus  a  special 
contract  that  the  carrier  shall  not  be  liable  for 
breakage  operates  only  to  relieve  him  from 
his  liability  as  insurer,  and  leaves  him  as  re- 
sponsible for  ordinary  negligence  as  any  other 
bailee  for  hire.  Missouri  Valley  R.  Co.  v„ 
Caldwell,  8  Kan.  244,  5  Am.  Ry.  Rep.  287. 

Kentucky.  —  Adams  Express  Co.  v.  Nock,  2 
Duv.  (Ky.)  562,  87  Am.  Dec.  510;  Adams  Ex- 
press Co.  v.  Guthrie,  9  Bush  (Ky.)  78;  Reno 
v.  Hogan,  12  B.  Mon.  (Ky.)  63,  54  Am.  Dec. 
513;  Rhodes  v.  Louisville,  etc.,  R.  Co.,  9 
Bush  (Ky.)  688;  Louisville,  etc.,  R.  Co.  v. 
Hedger,  9  Bush  (Ky.)  645,  15  Am.  Rep.  740; 
Louisville,  etc.,  R.  Co.  v.  Brownlee,  14  Bush 
(Ky.)  590;  Baughman  v.  Louisville,  etc.,  R. 
Co.,  94  Ky.  150;  Louisville,  etc.,  R.  Co.  v. 
Owen,  93  Ky.  201. 

There  is  no  error,  therefore,  in  excluding  a 
special  contract  limiting  the  liability  of  the  de- 
fendant carrier  where  the  case  is  tried  on  the 
sole  issue  as  to  whether  the  loss  was  caused 
by  the  carrier's  negligence.  Louisville,  etc.,, 
R.  Co.  v.  Plummer,  (Ky.  1896)  35  S.  W.  Rep. 
1113. 

Louisiana.  —  Baldwin  v.  Collins,  9  Rob. 
(La.)  468;  New  Orleans  Mut.  Ins.  Co.  v.  New 
Orleans,  etc.,  R.  Co.,  20  La.  Ann.  302;  Simon 
v.  Steamship  Fung  Shuey,  21  La.  Ann.  363; 
Higgins  v.  New  Orleans,  etc.,  R.  Co.,  28  La. 
Ann.  133;  Maxwell  v.  Southern  Pac.  R.  Co., 
48  La.  Ann.  385;  Roberts  v.  Riley.  15  La. 
Ann.  103,  77  Am.  Dec.  183. 

Maine.  —  Sager  v.  Portsmouth,  etc.,  R.  Co., 
31  Me.  228,  50  Am.  Dec.  659;  Fillebrown  v. 
Grand  Trunk  R.  Co.,  55  Me.  462,  92  Am.  Dec. 
606;  Willis  v.  Grand  Trunk  R.  Co..  62  Me. 
488;  Stone  v.  Waitt,  31  Me.  409,  52  Am.  Dec. 
621. 

Maryland.  —  The  right  of  carriers  to  restrict 
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ciple  by  providing  in  the  bill  of  hiding 

their  common-law  liability  by  express  contract 
is  said  to  be  too  well  established  to  be  any 
longer  open  to  question;  common  carriers 
ma\  .  b\  spei  ial  i  ontrai  i,  limit  their  com- 
mon-law liability  whenever  there  is  reason 
and  justice  to  sustain  the  limitation.  But  the 
contract  ought  to  be  in  clear  and  distinct 
terms.  See  Baltimore,  etc.,  R.  Co.  v.  Brady, 
32  Md.  333;  Brehme  v.  Dinsmore,  25  Md.  328; 
Bankard  v.  Baltimore,  etc.,  R.  Co.,  34  Md. 
197,  6  Am.  Rep.  321;  McCoy  v.  Erie,  etc., 
Transp.  Co.,  42  Md.  498. 

Massachusetts.  — Grace  v.  Adams,  100  Mass. 
505,  97  Am.  Dec.  117,  1  Am.  Rep.  131; 
School  Dist.  v.  Boston,  etc.,  R.  Co.,  102 
Mass.  552,  3  Am.  Rep.  502;  Hoadley  v.  North- 
ern Transp.  Co.,  115  Mass.  304,  15  Am.  Rep. 
106.  See  also  Pemberton  Co.  v.  New  York 
Cent.  R.  Co.,  104  Mass.  144. 

Michigan.  —  In  an  early  case  in  this  state 
it  appears  to  have  been  held  that  a  common 
carrier  could  not  limit  its  common-law  liability 
by  contract.  See  Michigan  Cent.  R.  Co.  v. 
Ward,  2  Mich.  538. 

But  later  cases  hold  that  such  a  limitation 
may  be  made  by  special  contract,  though  not 
by  general  notice.  See  Michigan  Cent.  R. 
Co.  v.  Hale,  6  Mich.  243;  McMillan  v.  Michi- 
gan Southern,  etc.,  R.  Co.,  16  Mich.  79,  93 
Am.  Dec.  208;  Hawkins  v.  Great  Western  R. 
Co.,  17  Mich.  57,  97  Am.  Dec.  179;  Great 
Western  R.  Co.  v.  Hawkins,  18  Mich.  427; 
Coup  v.  Wabash,  etc.,  R.  Co.,  56  Mich.  111, 
56  Am.  Rep.  374,  18  Am.  &  Eng.  R.  Cas.  542; 
Smith  v.  American  Express  Co.,  (Mich.  1896) 
66  N.  W.  Rep.  479;  Sisson  v.  Cleveland,  etc., 
R.  Co.,  14  Mich.  489,  90  Am.  Dec.  252. 

It  was  provided  by  statute  that  "  no  railroad 
company  shall  be  permitted  to  change  or  limit 
its  common-law  liability  as  a  common  carrier 
by  any  contractor  in  any  other  manner  except 
by  a  written  contract,  none  of  which  shall  be 
printed,  which  shall  be  signed  by  the  owner  or 
shipper  of  the  goods  or  property  to  be  carried." 
See  Mich.  Comp.  Laws  (1871),  §  2386,  p.  783; 
Lawson's  Contracts  of  Carr.,  §  47.  But  this 
was  repealed  by  the  Act  of  1873,  see  Feige  v. 
Michigan  Cent.  R.  Co.,  62  Mich.  1,  and  the 
limitation  need  not  now  be  written. 

Minnesota.  —  Christenson  v.  American  Ex- 
press Co.,  15  Minn.  270,  2  Am.  Rep.  122; 
Moulton  v.  St.  Paul,  etc.,  R.  Co.,  31  Minn.  85, 
12  Am.  &  Eng.  R.  Cas.  13,  47  Am.  Rep.  781; 
Ortt  v.  Minneapolis,  etc.,  R.  Co.,  36  Minn. 
396;  Boehl  v.  Chicago,  etc.,  R.  Co.,  44  Minn. 
191.  See  Jacobus  v.  St.  Paul,  etc.,  R.  Co.,  20 
Minn.  125,  18  Am.  Rep.  360,  1  Cent.  L.  J.  375. 

A  common  carrier  cannot,  even  by  special 
contract,  limit  his  liability  to  cases  of  injuries 
caused  by  his  gross  negligence.  He  will,  in 
any  event,  be  liable  for  the  consequences  of 
his  own  negligence  or  that  of  his  servants. 
And  where  the  special  contract  contains  a 
valid  limitation  of  the  carrier's  liability,  in  an 
action  to  recover  for  a  loss  the  burden  is  on 
the  carrier  to  show  that  the  loss  resulted  from 
a  cause  embraced  in  the  limitation.  Shriver 
v.  Sioux  City,  etc.  R.  Co.,  24  Minn.  506,  31 
Am.  Rep.  353. 

Mississippi.  —  Southern  Express  Co.  v. 
Moon,  39  Miss.   822;    Mobile,    etc.,    R.  Co. 


that  when  it  furnishes  the  labor  to  aid 

v.  Franks,  41  Miss.  494;  Mobile,  etc.,  R.  Co.  v. 
Weiner,  49  Miss.  725  (what  amounts  to  negli- 
gence in  carrying  cotton);  Chicago,  etc.,  R. 
Co.  v.  Abels,  60  Miss.  1017,  21  Am.  &  Eng. 
R.  Cas.  105;  Illinois  Cent.  R.  Co.  v.  Scruggs, 
69  Miss.  418;  Johnson  v.  Alabama,  etc.,  R. 
Co.,  69  Miss.  191,  30  Am.  St.  Rep.  534  (liable 
for  negligence  though  special  contract  pro- 
vided that  it  should  be  liable  only  for  fraud  or 
gross  negligence). 

In  New  Orleans,  etc.,  R.  Co.  v.  Faler,  58 
Miss.  911,  9  Am.  &  Eng.  R.  Cas.  96,  it  was 
held  that  wherever  a  loss  of  goods  being  trans- 
ported by  a  railroad  company  results  from  a 
cause  against  which  the  company  has  by  a 
special  contract  stipulated  for  immunity,  the 
company  is  still  liable,  notwithstanding  the 
special  contract,  unless  it  can  be  acquitted  of 
all  blame  for  the  loss.  If  the  loss  be  attribu- 
table to  the  omission  of  the  carrier  to  provide 
the  safest  vehicle  in  use  for  the  transportation 
of  the  particular  goods  lost,  or  to  a  failure  to 
do  anything  that  diligence  and  care  would 
suggest  was  feasible  to  be  done,  the  company 
is  liable,  even  though  it  may  have  made  a 
special  contract  for  immunity  against  the 
cause  of  the  loss.  Followed  in  Chicago,  etc., 
R.  Co.  v.  Moss,  60  Miss.  1003,  45  Am.  Rep. 
428,  21  Am.  &  Eng.  R.  Cas.  98. 

Missouri.  —  Levering  v.  Union  Transp.,  etc., 
Co.,  42  Mo.  88,  97  Am.  Dec.  320;  Wolf  v. 
American  Express  Co.,  43  Mo.  421,  97  Am. 
Dec.  406;  Ketchum  v.  American  Merchants' 
Union  Express  Co.,  52  Mo.  390;  Rice  v.  Kan- 
sas Pac.  R.  Co.,  63  Mo.  314;  Snider  v.  Adams 
Express  Co.,  63  Mo.  376;  Sturgeon  v.  St. 
Louis,  etc.,  R.  Co.,  65  Mo.  569;  Read  v. 
St.  Louis,  etc.,  R.  Co.,  60  Mo.  199;  Oxley  v.  St. 
Louis,  etc.,  R.  Co.,  65  Mo.  629;  St.  Louis,  etc., 
R.  Co.  v.  Cleary,  77  Mo.  634,  46  Am.  Rep.  13, 

16  Am.  &  Eng.  R.  Cas.  122;  Dawson  v.  Chi- 
cago, etc.,  R.  Co.,  79  Mo.  296,  18  Am.  &  Eng. 
R.  Cas.  521  (stipulation  against  liability  for 
delay);  Witting  v.  St.  Louis,  etc.,  R.  Co.,  101 
Mo.  631,  20  Am.  St.  Rep.  636,  45  Am.  &  Eng. 
R.  Cas.  369,  28  Mo.  App.  103;  McFadden  v. 
Missouri  Pac.  R.  Co.,  92  Mo.  343,  1  Am.  St. 
Rep.  721,  30  Am.  &  Eng.  R.  Cas.  17;  Kirby  v. 
Adams  Express  Co.,  2  Mo.  App.  369,  3  Cent. 
L.  J.  435;  Drew  v.  Red  Line  Transit  Co.,  3 
Mo.  App.  495;  Potts  v.  Wabash,  etc.,  R.  Co., 

17  Mo.  App.  394;  Heck  v.  Missouri  Pac.  R. 
Co.,  51  Mo.  App.  532;  Vaughn  v.  Wabash  R. 
Co.,  62  Mo.  App.  461;  Leonard  v.  Chicago, 
etc.,  R.  Co.,  54  Mo.  App.  293;  Doan  v.  St. 
Louis,  etc.,  R.  Co.,  38  Mo.  App.  408. 

In  Harvey  v.  Terre  Haute,  etc.,  R.  Co.,  74 
Mo.  541,  6  Am.  &  Eng.  R.  Cas.  293,  the  court, 
by  Hough,  J.,  observed:  "This  court  has 
repeatedly  held  that  public  policy  will  not  per- 
mit a  common  carrier  to  contract  for  exemp- 
tion from  liability  on  account  of  the  negligence 
of  itself  or  its  servants.  The  plaintiff  contends 
that  it  is  as  much  against  the  policy  of  the  law 
to  permit  the  carrier  to  limit  its  liability  to  a 
part  of  the  loss  as  it  would  be  to  permit  it  to 
stipulate  against  the  entire  loss.  We  do  not 
regard  a  contract  limiting  a  right  of  recovery 
to  a  sum  expressly  agreed  upon  by  the  parties 
as  representing  the  true  value  of  the  property 
shipped,  as  a  contract  in  any  degree  exempt- 
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the  shipper  in  loading  and  unloading 

ing  the  carrier  from  the  consequences  of  its 
own  negligence.  Such  a  contract  fairly  en- 
tered into  leaves  the  carrier  responsible  for  its 
negligence,  and  simply  fixes  the  rate  of  freight 
and  liquidates  the  damages.  This,  we  think, 
it  is  competent  for  the  carrier  to  do."  See 
also  Ball  v.  Wabash,  etc.,  R.  Co.,  83  Mo.  574, 
25  Am.  &  Eng.  R.  Cas.  384. 

Nebraska. — Atchison,  etc.,  R.  Co.  v.  Wash- 
burn, 5  Neb.  117;  Chicago,  etc.,  R.  Co.  v. Witty, 
32  Neb.  275,  29  Am.  St.  Rep.  436;  Atchison, 
etc.  R.  Co.  v.  Lawler,  40  Neb.  356,  61  Am.  & 
Eng.  R.  Cas.  255.  See  infra,  this  section, 
Statutes  Prohibiting  Limitation  0/  Liability. 

The  fact  that  the  contract  is  for  an  interstate 
shipment  does  not  affect  the  rule.  St.  Joseph, 
etc.,  R.  Co.  v.  Palmer,  38  Neb.  463,  61  Am. 
&  Eng.  R.  Cas.  69. 

New  Hampshire.  —  Moses  Boston,  etc.,  R. 
Co.,  24  N.  H.  71,  55  Am.  Dec.  222;  Barter  v. 
Wheeler,  49  N.  H.  9,  6  Am.  Rep.  434;  Hall  v. 
Cheney,  36  N.  H.  26. 

The  carrier  may  stipulate  that  it  shall  be 
liable  only  as  "  a  forwarder,"  and  thus  relieve 
itself  from  liability  except  as  a  mere  deposi- 
tary. Merrill  v.  American  Express  Co.,  62 
N.  H.  514. 

New  yersey.  —  Ashmore  v.  Pennsylvania 
Steam  Towing,  etc.,  Co.,  28  N.  J.  L.  180.  See 
also  Gibbons  v.  Wade,  8  N.  J.  L.  255. 

North  Carolina.  —  Smith  v.  North  Carolina 
R.  Co.,  64  N.  Car.  235;  Lee  v.  Raleigh,  etc., 
R.  Co.,  72  N.  Car.  236;  Mason. v.  Richmond, 
etc.,  R.  Co.,  in  N.  Car.  482,  32  Am.  St.  Rep. 
S14,  53  Am.  &  Eng.  R.  Cas.  183;  Branch  v. 
Wilmington,  etc.,  R.  Co.,  88  N.  Car.  573,  18 
Am.  &  Eng.  R.  Cas.  621. 

Ohio.  —  Davidson  v.  Graham,  2  Ohio  St.  131; 
Jones  v.  Voorhees,  10  Ohio  145;  Cleveland, 
etc.,  R.  Co.  v.  Curran,  19  Ohio  St.  I,  2  Am. 
Rep.  362;  Knowlton  v.  Erie  R.  Co.,  19  Ohio 
St.  260,  2  Am.  Rep.  395;  Union  Express  Co. 
■v.  Graham,  26  Ohio  St.  595;  Gaines  v.  Union 
Transp.,  etc.,  Co.,  28  Ohio  St.  418;  Erie  R. 
Co.  v.  Lockwood,  28  Ohio  St.  358;  Welsh  v. 
Pittsburgh,  etc.,  R.  Co.,  10  Ohio  St.  65,  75 
Am.  Dec.  490. 

A  common  carrier,  by  special  contract  with 
the  owner  of  the  goods  intrusted  to  him,  may 
so  far  restrict  his  common-law  liability  as  to 
exonerate  himself  from  losses  arising  from 
causes  over  which  he  had  no  control,  and  to 
which  his  own  fault  or  negligence  in  no  way 
contributed,  but  cannot,  by  such  stipulation, 
relieve  himself  from  responsibility  for  losses 
caused  by  his  own  negligence  or  want  of  care 
and  skill.  Graham  v.  Davis,  4  Ohio  St.  362, 
62  Am.  Dec.  285. 

Oregon.  —  Seller  v.  Steamship  Pacific,  1 
Oregon  409. 

Pennsylvania .  —  Atwood  v.  Reliance  Transp. 
Co.,  9  Watts  (Pa.)  87,  34  Am.  Dec.  503;  Bing- 
ham v.  Rogers,  6  W.  &  S.  (Pa.)  495,  40  Am. 
Dec.  581;  Camden,  etc.,  R.  Co.  v.  Baldauf,  16 
Pa.  St.  67,  55  Am.  Dec.  481;  Powell  v.  Penn- 
sylvania R.  Co.,  32  Pa.  St.  414,  75  Am.  Dec. 
564;  Farnham  v.  Camden,  etc.,  R.  Co.,  55  Pa. 
St.  53;  American  Express  Co.  v.  Sands,  55  Pa. 
St.  140;  Empire  Transp.  Co.  v.  Wamsutta  Oil 
Refining, etc., Co. ,63  Pa.  St.  14,  3  Am.  Rep.  515; 
Adams  Express  Co.  v.  Sharpless,  77  Pa.  St. 


the  goods  or  live  stock,  such  laborers 

516;  Pennsylvania  R.  Co.  v.  Raiordon,  119  Pa. 
St.  577.4  Am.  St  Rep.  670;  Grogan  v.  Adams 
Express  Co.,  114  Pa.  St.  523,  60  Am.  Rep.  360. 
30  Am.  &  Eng.  R.  Cas.  9;  Weiller  v.  Pennsyl- 
vania R.  Co.,  134  Pa.  St.  310,  19  Am.  St.  Rep. 
700,  42  Am.  &  Eng.  R.  Cas.  390;  Buck  -■.  Penn- 
sylvania R.  Co.,  150  Pa.  St.  170;  30  Am.  St. 
Rep.  Soo;  Willock  v.  Pennsylvania  R. 
Co.,  166  Pa.  St.  184,  45  Am.  St.  Rep.  674,  35 
W.  N.  C.  (Pa.)  545;  Armstrong  v.  U.  S.  Ex- 
press Co.,  159  Pa.  St.  640;  Beckman  Shouse, 

5  Rawle  (Pa.)  179,  28  Am.  Dec.  653;  Goldey  v. 
Pennsylvania  R.  Co.,  30  Pa.  St.  242,  72  Am. 
Dec.  703. 

The  plaintiff  shipped  a  lot  of  oil  by  the  de- 
fendant, a  transportation  company,  under  a 
shipping  contract  containing  a  receipt  which 
provided  that  the  plaintiff  assumed  all  risk  and 
that  the  defendant  company  should  be  released 
from  liability  for  any  loss.  A  car  containing 
refined  oil  was  coupled  in  a  train  to  one  con- 
taining crude  oil.  The  latter  car  took  fire  from 
sparks  emitted  by  the  engine,  and,  on  account 
of  a  defective  coupling,  could  not  be  separated 
from  the  car  of  refined  oil,  and  both  were 
burned.  It  was  held  that,  the  loss  being  the 
result  of  a  want  of  care  on  the  defendant  com- 
pany's part,  the  company  was  responsible 
therefor  notwithstanding  the  provisions  in  the 
receipt.  Empire  Transp.  Co.  v.  Wamsutta  Oil 
Refining,  etc.,  Co.,  63  Pa.  St.  14,  3  Am.  Rep. 
515. 

Rhode  Lsland.  —  Hubbard  v.  Harnden  Ex- 
press Co.,  10  R.  I.  244. 

South  Carolina.  —  Swindler  v.  Hilliard,  2 
Rich.  L.  (S.  Car.)  286,45  Am.  Dec.  732;  Patten 
v.  Magrath,  Dudley  L.  (S.  Car.)  159,  31  Am. 
Dec.  552;  Porter  v.  Southern  Express  Co.,  4 
S.  Car.  135,  16  Am.  Rep.  762;  Levy  v.  South- 
ern Express  Co..  4  S.  Car.  234;  Johnstone  v. 
Richmond,  etc.,  R.  Co.,  39  S.  Car.  55,  55  Am. 

6  Eng.  R.  Cas.  346;  Wallingford  v.  Columbia, 
etc.,  R.  Co.,  26  S.  Car.  258,  30  Am.  &  Eng.  R. 
Cas.  44. 

The  Gen.  Stat.  S.  Car.,  1872,  p.  336,  provides 
that  common  carriers  cannot  limit  their  com- 
mon-law liability  by  any  notice  or  declaration 
or  special  contract  in  respect  of  goods  to  be 
carried  by  them.  See  Piedmont  Mfg.  Co.  v. 
Columbia,  etc.,  R.  Co.,  19  S.  Car.  353,  16  Am. 
&  Eng.  R.  Cas.,  194.  See  infra,  this  section, 
Statutes  Prohibiting  Limitation  of  Liability. 

The  carrier  cannot  evade  its  duty  to  exercise 
ordinary  care  for  the  protection  of  the  goods, 
after  they  have  reached  their  destination,  by 
stipulations  in  the  contract  of  carriage.  Springs 
v.  South  Bound  R.  Co.,  46  S.  Car.  104. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Nelson,  1  Coldw.  (Tenn.)  272;  Olwell  v.  Adams 
Express  Co.,  1  Cent.  L.  J.  186;  Southern  Express 
Co.  v.  Womack,  I  Heisk.  (Tenn.)  256;  Nash- 
ville, etc.,  R.  Co.  v.  Jackson,  6  Heisk.  (Tenn.) 
271;  Louisville,  etc.,  R.  Co. Wynn,  88  Tenn. 
320,  45  Am.  &  Eng.  R.  Cas.  312;  Merchants' 
Despatch  Transp.  Co.  v.  Bloch,  86  Tenn.  392, 
6  Am.  St.  Rep.  847;  Louisville,  etc.,  R.  Co.  v. 
Sewell,  90  Tenn.  17,  49  Am.  &  Enp.  R.  Cas. 
166;  Deming  v.  Merchants'  Cotton-press,  etc., 
Co.,  90  Tenn.  306.  In  Dillard  v.  Louisville, 
etc.,  R.  Co.,  2  Lea  (Tenn.)  288,  the  rule  is  very 
clearly  stated  that  a  common  carrier  may,  by 
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shall  be  considered  the  servants  of  the 

special  contract,  limit  his  liability,  but  cannot 
exempt  himself  from  responsibility  for  the  neg- 
ligence of  himself  and  his  servants.  The  ac- 
ceptance by  the  consignor,  on  the  day  of  ship- 
mnii.  of  a  bill  of  lading  containing  valid 
stipulations  against  liability  for  loss,  and  the 
retention  of  the  same  by  him  without  objection, 
raises  a  presumption,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  shipper  knew 
the  contents  of  the  receipt  and  assented  to  its 
terms.  See  also  East  Tennessee,  etc.,  R.  Co. 
v.  Brumley,  5  Lea  (Tenn.)  401 ;  T.  &  P.  R.  Co. 
v.  Rogers,  (Tenn.  1887)  3  S.  W.  Rep.  660. 

Texas.  —  An  early  statute  prohibited  railroad 
companies  or  other  common  carriers  from 
limiting  their  liability  by  public  notice,  but  au- 
thorized such  a  limitation  by  a  special  agree- 
ment in  writing,  signed  by  the  parties  or  their 
agents.  But  this  statute  was  repealed  and  a 
new  rule  established  by  Paschal's  Digest,  art. 
452,  which  provides  that  "  Railroad  companies 
and  other  common  carriers  of  goods,  wares, 
and  merchandise,  for  hire,  within  this  state,  on 
land  or  in  boats  or  vessels  on  the  waters  en- 
tirely within  the  body  of  this  state,  shall  not 
limit  or  restrict  their  liability  as  it  exists  at 
common  law,  by  any  general  or  special  notice, 
or  by  inserting  exceptions  in  the  bill  of  lading 
or  memorandum  given  upon  the  receipt  of  the 
goods  for  transportation,  or  in  any  other  man- 
ner whatever;  and  no  special  agreement  made 
in  contravention  of  the  foregoing  provisions  of 
this  article  shall  be  valid." 

Under  this  statute,  a  contract  for  the  shipment 
of  cattle  which  attempts  to  relieve  the  company 
of  all  liability  for  loss  except  such  as  may  re- 
sult from  the  wilful  negligence  of  its  servants 
is  invalid.  But  the  company  may  still  stipu- 
late that  the  shipper  must  present  his  claim 
within  a  fixed  time.  Gulf,  etc.,  R.  Co.  v. 
Trawick,  68  Tex.  314,  2  Am.  St.  Rep.  494,  30 
Am.  &  Eng.  R.  Cas.  49. 

In  Houston,  etc.,  R.  Co.  v.  Burke,  55  Tex. 
323,  40  Am.  Rep.  808,  9  Am.  &  Eng.  R.  Cas. 
59,  the  court,  by  Gould,  J.,  referring  to  this 
statute,  said:  "  The  defense  that  the  company 
was  exempt  from  liability  because  of  the  ex- 
ceptions or  stipulations  in  the  bill  of  lading 
seems  to  us  plainly  invalid  under  this  statute. 
The  claim  is  not  only  to  limit  and  restrict  the 
liability  of  the  company  by  provisions  inserted 
in  the  bill  of  lading,  but  to  make  these  pro- 
visions relieve  them  from  all  liability.  For 
reasons  of  public  policy,  and  having  regard, 
doubtless,  to  the  'inequality  of  the  parties,  the 
compulsion  under  which  the  customer  is 
placed,  and  the  obligations  of  the  carrier  to  the 
public,'  the  legislation  of  this  state,  and  the 
previous  decisions  of  our  courts,  hold  common 
carriers  liable  as  at  common  law  for  all  losses 
'not  occasioned  by  the  act  of  God  or  public 
enemies,'  and  declare  invalid  any  exceptions 
or  special  contract  seeking  to  vary  that  lia- 
bility. Chevallier  v.  Straham,  2  Tex.  115,  47 
Am.  Dec.  639;  Arnold  v.  Jones,  26  Tex.  337, 
82  Am.  Dec.  617.  See  also  Heaton  v.  Morgan's 
La.  &  Tex.  R.  &  S.  Co.,  (Court  of  Appeals)  1 
Tex.  App.  Civ.  Cas.,  §  774;  New  York  Cent.  R. 
Co.  v.  Lockwood,  17  Wall.  (U.  S.)  357." 

The  liability  of  a  common  carrier  to  make 
compensation  for  goods  or  property  lost  by  it 


shipper,  and  he  alone  shall  be  respon- 

extends  at  common  law  not  only  to  the  duty 
imposed  upon  it  by  law  to  safely  transport  the- 
goods,  but  also  to  its  responsibility  to  make 
reparation  by  way  of  damages  in  favor  of  the- 
owner  of  the  property  to  the  full  extent  allowed 
by  law  in  such  cases.  Any  agreement  that 
diminishes  or  destroys  its  liability  in  either  of 
these  respects  would  be  contrary  to  public 
policy.  A  contract  limiting  damages  for  loss 
to  the  value  at  the  place  of  shipment  is  void. 
Galveston,  etc.,  R.  Co.  v.  Ball,  80  Tex.  602; 
Houston,  etc.,  R.  Co.  v.  Williams,  (Tex.  Civ. 
App.  1895)  31  S.  W.  Rep.  559;  Houston,  etc.,. 
R.  Co.  v.  Davis,  11  Tex.  Civ.  App.  24. 

In  a  later  case,  the  court  recognized  that 
where  there  was  no  statute  forbidding  it,  a  car- 
rier had  a  right  to  contract  that  its  liability 
should  be  confined  to  losses  arising  from  its 
negligence  or  that  of  its  servants.  Galveston, 
etc.,  R.  Co.  v.  Allison,  59  Tex.  193,  12  Am.  & 
Eng.  R.  Cas.  28.  See  also  Gulf,  etc.,  R.  Co. 
v.  Maetze,  2  Tex.  App.  Civ.  Cas.,  §  631,  18  Am. 
&  Eng.  R.  Cas.  613;  Missouri  Pac.  R.  Co.  v. 
China  Mfg.  Co.,  79  Tex.  26. 

That  a  carrier  cannot  stipulate  for  exemption: 
from  liability  for  losses  resulting  from  its  neg- 
ligence is  settled  by  a  large  number  of  cases, 
independently  of  the  statutes.  Missouri  Pac. 
R.  Co.  v.  Harris,  67  Tex.  166,  28  Am.  &  Eng. 
R.  Cas.  107;  Missouri  Pac.  R.  Co.  v.  Ivy,  71: 
Tex.  409,  10  Am.  St.  Rep.  758;  Texas,  etc.,  R. 
Co.  v.  Davis,  2  Tex.  App.  Civ.  Cas.  §  191 ; 
Gulf,  etc.,  R.  Co.  v.  Wilhelm,  3  Tex.  App.  Civ. 
Cas.,  §  458;  Houston,  etc.,  R.  Co.  v.  Davis,  11 
Tex.  Civ.  App.  24;  Gulf,  etc.,  R.  Co.  v.  Ed- 
dins,  7  Tex.  Civ.  App.  116;  Atchison,  etc.,  R. 
Co.  v.  Grant,  6  Tex.  Civ.  App.  674. 

The  statute  above  referred  to  has  no  refer- 
ence to  interstate  shipments.  See  infra,  this 
section,  Statutes  Prohibiting  Limitation  of  Lia- 
bility; Missouri  Pac.  R.  Co.  v.  Sherwood,  84 
Tex.  125. 

See  further  for  decisions  relative  to  the  stat- 
ute, Missouri  Pac.  R.  Co.  v.  Harris,  1  Tex.  App. 
Civ.  Cas.,  §  1257;  Texas,  etc.,  R.  Co.  v.  Hamm, 
2  Tex.  App.  Civ.  Cas.,  §  491;  Heaton  v.  Mor- 
gan's Louisiana,  etc.,  R.,  etc.,  Co.,  1  Tex.  App. 
Civ.  Cas.,  §  774. 

The  court  will  not  presume  that  the  law  of  a. 
foreign  state  permits  a  carrier  to  limit  its  lia- 
bility for  losses  caused  by  its  own  negligence 
or  that  of  its  servants.  Stevenson  v.  Pullman 
Palace  Car  Co.,  (Tex.  Civ.  App.  1895)  32  S.  W. 
Rep.  335- 

A  stipulation  limiting  the  liability  of  the  car- 
rier for  the  loss  of  goods  delivered  for  trans- 
portation is  held  void  where  it  fails  to  provide 
for  full  payment  in  case  of  loss  by  negligence. 
Galveston,  etc.,  R.  Co.  v.  Ball,  80  Tex.  602. 

A  usage  or  custom  of  a  railroad  company  not 
to  receive  live  stock  for  transportation  except 
under  conditions  limiting  its  common-law  lia- 
bility is  unlawful  and  cannot  be  shown  as  a 
defense.  Missouri  Pac.  R.  Co.  v.  Fagan,  72- 
Tex.  127,  13  Am.  St.  Rep.  776,  35  Am.  &  Eng. 
R.  Cas.  666. 

Vermont.  —  See  Blumenthal  v.  Brainerd.  38' 
Vt.  402,  91  Am.  Dec.  350;  Farmers',  etc.,  Bank 
v.  Champlain  Transp.  Co.,  18  Vt.  131,  23  Vt.. 
186,  56  Am.  Dec.  68;  Kimball  v.  Rutland,  etc., 
R.  Co.,  26  Vt.  247,  62  Am.  Dec.  567;  Mann  zv 
2  Volume  V. 


Limitation  of  Liability, 


CARRIERS  OF  GOODS. 


Extent  of  Limitation. 


sible  for  their  negligence.  It  being  ordinarily  the  carrier's  duty  to  load  and 
unload  shipments,  it  cannot  evade  its  responsibility  by  a  scheme.1 

A  Shipment  of  Goods  "  at  Owner's  Risk  "  operates  to  relieve  the  carrier  from  liability 
only  when  the  loss  is  not  the  result  of  negligence.* 

(2)  Rule  in  New  York  —  Early  Rule  :  Could  Not  Contract  against  Negligence.  —  In  an; 
early  case  in  New  York  3  it  was  announced  that  a  common  carrier  had  no  right, 
by  special  contract  or  otherwise,  to  limit  its  common-law  liability  or  to  evade 
the  consequences  of  a  breach  of  its  duty  under  the  common  law,  and  that  a. 
clause  in  the  receipt  or  bill  of  lading  accepted  by  the  shipper,  providing  that 
the  carrier  should  not  be  liable  for  loss  by  fire,  was  invalid  and  of  no  effect, 
whether  the  fire  was  the  result  of  the  carrier's  negligence  or  not.4 

Rule  Discarded  —  Limitation  to  Specified  Risks.  —  In  a  later  case  the  doctrine  of 
this  case  was  discarded,  and  the  general  rule  adopted  that  a  carrier  might,  by 
a  special  contract  fairly  entered  into,  limit  its  liability  to  specified  risks.5 

Present  Doctrine :  May  Contract  against  Negligence.  —  Afterwards  the  court  went 
further,  and  adopted  the  doctrine  that  a  carrier  may,  by  special  contract,  stipu- 
late for  exemption  from  liability  even  for  losses  resulting  from  its  own  negli- 
gence.6 


Birchard,  40  Vt.  326;  Cutts  v.  Brainerd,  42  Vt. 
566,  1  Am.  Rep.  353;  Davis  v.  Central  Vermont 
R.  Co.,  66  Vt.  290,  44  Am.  St.  Rep.  852,  61  Am. 
&  Eng.  R.  Cas.  197. 

Virginia.  —  Wilson  v.  Chesapeake,  etc.,  R. 
Co.,  21  Gratt.  (Va.)  654;  Virginia,  etc.,  R.  Co. 
v.  Sayers,  26  Gratt.  (Va.)  328. 

West  Virginia.  —  Common  carriers  may  con- 
tract for  exemption  from  all  liability  except  for 
losses  resulting  from  negligence  or  fraud  on 
the  part  of  themselves  or  their  servants,  where 
the  contract  containing  the  limitation  is  clear 
that  such  was  the  intent  of  the  parties.  Brown 
v.  Adams  Express  Co.,  15  W.  Va.  812;  Balti- 
more, etc.,  R.  Co.  v.  Rathbone,  1  W.  Va.  87, 
88  Am.  Dec.  664;  Baltimore,  etc.,  R.  Co.  v. 
Skeels,  3  W.  Va.  556. 

1.  Stipulation  that  Carrier's  Servants  shall  be 
Considered  Those  of  the  Shipper,  — Missouri  Pac. 
R.  Co.  v.  Smith,  (Tex.  1891)  16  S.  W.  Rep.  803. 
In  this  case  the  court,  by  Hobby,  J., 
observed:  "  But  declaration,  recital,  or 
stipulation  did  not  have  the  effect  to  make 
them  [the  laborers]  servants  or  employees  of 
appellee  [the  shipper].  The  facts  only  could 
make  them  so." 

2.  At  Owner's  Risk.  —  The  Hugo,  57  Fed. 
Rep.  403;  Kiff  v.  Atchison,  etc.,  R.  Co.,  32 
Kan.  263,  18  Am.  &  Eng.  R.  Cas.  618;  Nash- 
ville, etc.,  R.  Co.  v.  Jackson,  6  Heisk.  (Tenn.) 
271,  12  Am.  Ry.  Rep.  54;  Morrison  v.  Phillips, 
etc.,  Constr.  Co.,  44  Wis.  405,  28  Am.  Rep.  599, 
19  Am.  Ry.  Rep.  312.  See  also  infra,  this  sec- 
tion, Rule  in  New  York,  notes. 

When  compensation  is  demanded  of  a  rail- 
road company  for  damages  to  goods  trans- 
ported, and  the  demand  is  refused,  on  the 
ground  that  the  goods  were  carried  at  the 
owner's  risk,  this  is  a  circumstance  from 
which  the  jury  may  infer  a  waiver  of  all  other 
grounds  of  defense,  and  an  admission  that  the 
goods  were  damaged  while  in  possession  of  the 
carrier.  South,  etc.,  Alabama  R.  Co.  v.  Wil- 
son, 78  Ala.  587,  27  Am.  &  Eng.  R.  Cas.  41. 

A  railway  company  is  not  relieved  from  lia- 
bility for  delay  in  delivering  goods  although 
they  were  carried  by  special  contract  under 
the  lower  rate  of  charge,  "  solely  at  the  risk  of 


the  sender,  with  the  exception  that  the  com<- 
pany  shall  be  responsible  for  any  wilful  act 
or  wilful  default  of  the  company  or  their  serv- 
ants, if  proved,  for  fraud  or  theft  by  their 
servants,  and  for  collision  of  trains  conveying 
the  goods  within  the  company's  limits."  Gold- 
smith v.  Great  Eastern  R.  Co.,  44  L.  T.  N.  S. 
181,  29  W.  R.  651.  See  also  Stevens  v.  Great 
Western  R.  Co.,  52  L.  T.  324;  D'Arc  v.  Lon- 
don, etc.,  R.  Co.,  L.  R.  9  C.  P.  325,  22  W.  R. 
919,  30  L.  T.  N.  S.  763;  Lewis  v.  Great  West- 
ern R.  Co.,  26  W.  R.  255. 

3.  Gould  v.  Hill,  2  Hill  (N.  Y.)  623,  affirm- 
ing  Cole  v.  Goodwin,  19  Wend.  (N.  Y.)  281,  32. 
Am.  Dec.  470. 

4.  The  court  refused  to  set  aside  the  limita- 
tion merely  on  the  ground  that  it  was  sought 
to  be  created  by  special  notice,  saying  that  if 
such  a  limitation  could  be  valid  under  any  cir- 
cumstances, it  would  be  none  the  less  so  be- 
cause created  by  notice  merely.  "  Indeed, 
the  contrary  construction  would,  I  think,  be  to 
tolerate  a  fraud  on  the  part  of  the  bailor.  The 
true  ground  for  repudiating  the  general  notice 
is,  therefore,  its  being  against  public  policy; 
and  this  ground  goes  not  only  to  the  evidence 
—  the  mode  in  which  you  are  to  prove  the 
assent  —  but  to  the  contract  itself."  Cowen,. 
J.,  in  Gould  v.  Hill,  2  Hill  (N.  Y.)  623. 

5.  Moore  v.  Evans,  14  Barb.  (N.  Y.)  524; 
Dorr  v.  New  Jersey  Steam  Nav.  Co.,  4  Sandf. 
(N.  Y.)  136,  11  N.  Y.  485,  62  Am.  Dec.  125; 
Stoddard  v.  Long  Island  R.  Co.,  5  Sandf.  (N. 
Y.)  180,  follo7uing  New  Jersey  Steam  Nav.  Co. 
v.  Merchants'  Bank,  6  How.  (U.  S.)  344,  where 
the  court  expressed  itself  as  unable  to> 
perceive  any  well-founded  objection  to  ai 
restriction  of  the  carrier's  liability,  by  a  spe- 
cial contract,  or  any  stronger  reasons  for  for- 
bidding it  to  exist  than  in  the  case  of  any 
other  insurer  of  goods,  to  which  his  obligation 
is  analogous,  and  which  depends  altogether 
upon  the  contract  between  the  parties.  See 
also  Dorr  v.  New  Jersey  Steam  Nav.  Co.,  11 
N.  Y.  485,  62  Am.  Dec.  125. 

6.  May  Contract  against  Result  of  Negligence.  — 
Nelson  v.  Hudson  River  R.  Co.,  4S  N.  Y.  498;. 
Perkins  v.  New  York  Cent.  R.  Co.,  24  N.  Y- 
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Suoh  Contracts,  However,  are  Not  Favored,  and  in  order  to  have  such  an  effect  must 
be  plainly  and  distinctly  expressed,  so  that  their  meaning  cannot  be  doubtful 
or  liable  to  be  misunderstood  by  the  shipper.1 

Construction  Favorable  to  Shipper. —  Every  matter  of  doubt  under  such  a  contract 
will  be  solved  in  favor  of  the  shipper,  and  where  general  words  limiting  the 
liability  of  the  carrier  may  operate  and  be  given  a  reasonable  meaning  without 
making  them  to  include  losses  caused  by  the  negligence  of  the  carrier,  they  will 
not  be  construed  as  granting  an  exemption  from  such  liability.8 


196,  82  Am.  Dec.  282;  Wells  v.  New  York 
Cent.  R.  Co.,  24  N.  Y.  181;  Bissell  v.  New 
York  Cent.  R.  Co.,  25  N.  Y.  442,  82  Am.  Dec. 
369;  Guillaume  v.  Hamburgh,  etc.,  Packet 
Co.,  42  N.  Y.  212,  1  Am.  Rep.  512;  Westcott 
v.  Fargo,  63  Barb.  (N.  Y.)  349,  61  N.  Y.  542,  19 
Am.  Rep.  300;  Nicholas  v.  New  York  Cent., 
etc.,  R.  Co.,  89  N.  Y.  370,  9  Am.  &  Eng.  R. 
Cas.  103;  Mynard  v.  Syracuse,  etc.,  R.  Co.,  7 
Hun  (N.  Y.)  399,  71  N.  Y.  180,  27  Am.  Rep. 
28;  Heineman  v.  Grand  Trunk  R.  Co.,  31 
How.  Pr.  (Buffalo  Super.  Ct.)  430,  1  Sheld.  (N. 
Y.)  95.  See  also  Poucher  v.  New  York  Cent. 
R.  Co.,  49  N.  Y.  263,  10  Am.  Rep.  364;  Smith 
v.  New  York  Cent.  R.  Co.,  24  N.  Y.  222. 

See  Cragin  v.  New  York  Cent.  R.  Co.,  51 
N.  Y.  61,  10  Am.  Rep.  559,  4  Am.  Ry.  Rep. 
418,  where  the  carrier  was  held  not  liable  for 
the  loss  of  certain  hogs  shipped  over  its  line, 
caused  by  its  negligence  in  failing  to  water 
them;  the  contract  containing  a  provision 
exempting  the  carrier  from  all  liability.  The 
same  view  was  taken  in  a  similar  case  in 
Heineman  v.  Grand  Trunk  R.  Co.,  31  How. 
Pr.  (Buffalo  Super.  Ct.)  430,  1  Sheld.  (N.  Y.)  95. 

1.  Such  Contracts  Not  Favored  —  Intention 
Must  Be  Clear.  —  Steinweg  v.  Erie  R.  Co.,  43 
N.  Y.  123,  3  Am.  Rep.  673;  Condict  v.  Grand 
Trunk  R.  Co.,  54  N.  Y.  500;  Rawson  v.  Hol- 
land, 59  N.  Y.  611,  17  Am.  Rep.  394;  Magnin 
v.  Dinsmore,  56  N.  Y.  168;  Nicholas  v.  New 
York  Cent.,  etc.,  R.  Co.,  89  N.  Y.  370,  9  Am. 
&  Eng.  R.  Cas.  103;  Alexander  v.  Greene,  7 
Hill  (N.  Y.)  533;  Giles  v.  Fargo,  60  N.  Y. 
Super.  Ct.  117;  Knell  z>.  U.  S.,  etc.,  Steamship 
Co.,  33  N.  Y.  Super.  Ct.  423;  Ghormley  v. 
Dinsmore,  51  N.  Y.  Super.  Ct.  196;  Prentice  v. 
Decker,  49  Barb.  (N.  Y.)  21. 

2.  Construed  Unfavorably  to  Carrier.  —  Fowler 
v.  Liverpool,  etc.,  Steam  Co.,  87  N.  Y.  190,  9 
Am.  &  Eng.  R.  Cas.  235;  Rathbone  v.  New 
York  Cent.,  etc.,  R.  Co.,  140  N.  Y.  48,  61  Am. 
&  Eng.  R.  Cas.  150,  note;  Kenney  v.  New 
York  Cent.,  etc.,  R.  Co.,  125  N.  Y.  422. 

Illustrations.  —  Thus  where  the  bill  of  lading 
provided  that  the  carrier  should  be  released 
from  liability  "  from  damage  or  loss  to  any 
article  from  or  by  fire  or  explosion  of  any 
kind,"  it  was  held  that  the  exemption  did  not 
extend  to  loss  from  a  fire  resulting  from  the 
negligence  of  the  carrier.  Steinweg  v.  Erie 
R.  Co.,  43  N.  Y.  123,  3  Am.  Rep.  673.  So, 
also,  where,  by  the  contract  of  transportation, 
the  property  is  shipped  "  at  the  owner's  risk," 
the  carrier  is  liable  for  a  loss  resulting  from 
a  negligent  delay.  Canfield  v.  Baltimore, 
etc.,  R.  Co.,  93  N.  Y.  532,  45  Am.  Rep.  268, 
16  Am.  &  Eng.  R.  Cas.  152.  Compare,  as 
to  this  latter  case,  French  v.  Buffalo,  etc., 
R.  Co.,  2  Abb.  App.  Dec.  (N.  Y.)  196,  4 
Keyes  (N.  Y.)  108,  where  it  seems   to  have 


been  held  that  where  goods  are  shipped 
"  at  owner's  risk,"  the  carrier  is  not 
liable  for  a  loss  or  injury  unless  this  occurs 
through  gross  negligence.  It  is  not  enough 
to  charge  the  carrier  to  prove  a  delivery  of  the 
goods  to  it  and  a  loss  by  a  railroad  accident, 
without  showing  what  causes  led  to  the  acci- 
dent. See  also  McCaffrey  v.  Twenty-Third  St. 
R.  Co.,  47  Hun  (N.  Y.)  404;  Moore  v.  Evans, 
14  Barb.  (N.  Y.)  524;  Alexander  v.  Greene,  7 
Hill  (N.  Y.)  546;  Wells  v.  Steam  Nav.  Co.,  8 
N.  Y.  380.  In  this  last  case  it  was  said: 
"  We  hold,  then,  if  a  party  vested  with  a  tem- 
porary control  of  another's  property,  for  a  spe- 
cial purpose  of  this  sort,  would  shield  himself 
from  a  responsibility  on  account  of  the  gross 
neglect  of  himself  or  his  servants,  he  must 
show  his  immunity  on  the  face  of  his  agree- 
ment, and  that  a  stipulation  so  extraordinary, 
so  contrary  to  general  usage  and  the  under- 
standing of  men  of  business,  would  not  be  im- 
plied from  a  general  expression,  to  which 
effect  might  otherwise  be  given." 

A  stipulation  exempting  the  carrier  from  lia- 
bility for  a  loss  caused  by  the  negligence  of 
his  servants  will  not  protect  it  where  the  loss 
is  caused  by  his  own  negligence.  Weinborg 
v.  National  Steamship  Co.,  57  N.  Y.  Super.  Ct. 
586. 

By  the  terms  of  a  contract  for  the  transpor- 
tation of  sheep  over  the  line  of  the  defendant 
company,  it  was  released  from  liability  origi- 
nating in  the  viciousness  or  weakness  of  the 
animals,  or  from  delays,  or  in  consequence  of 
heat,  suffocation,  or  crowding,  "or  on  account 
of  being  injured,  whether  such  injury  shall 
be  caused  by  burning  of  hay,  straw,  or 
any  other  material  used  for  feeding  said  ani- 
mals, or  otherwise,  and  for  any  damage  occa- 
sioned thereby,"  in  consideration  of  a  reduc- 
tion in  the  charges  for  freight.  There  were  no 
words  expressly  and  definitely  exempting  the 
company  from  liability  for  its  own  negligence. 
It  was  held,  under  the  doctrine  of  Mynard  v. 
Syracuse,  etc.,  R.  Co.,  71  N.  Y.  180,  27  Am. 
Rep.  28,  that  when  general  words  limiting  the 
liability  of  a  carrier  may  operate  without  in- 
cluding his  negligence  or  that  of  his  servants, 
such  negligence  will  not  lie  within  the  exemp- 
tion of  the  agreement.  The  carrier  was  liable 
for  injury  done  to  the  sheep  by  fire,  which 
started  in  the  bedding  of  their  cars,  which 
injury  resulted  from  the  negligence  of  the  rail- 
road company  in  omitting  to  supply  the  train 
in  which  the  sheep  were  with  such  appliances 
as  would  have  enabled  those  in  charge  of  it  to 
put  out  the  fire  before  the  injury  was  done. 
Holsapple  v.  Rome,  etc.,  R.  Co.,  86  N.  Y.  275, 
3  Am.  &  Eng.  R.  Cas.  487. 

In  the  case  of  Mynard  v.  Syracuse,  etc.,  R. 
Co.,  71  N.  Y.  180,  27  Am.  Rep.  28,  the  bill  of 
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Theory  of  New  York  Rule. —  The  New  York  cases  proceed  upon  the  theory  that 
the  contract  between  the  carrier  and  the  shipper  is  purely  a  private  one  with 
which  the  public  has  properly  no  concern,  and  that  if  the  parties  freely  and 
voluntarily  make  a  contract  exempting  the  carrier  from  all  liability,  it  will  be 
presumed  that  the  carrier  parted  with  a  sufficient  consideration  for  the  exemp- 
tion, and  it  will  be  sustained.1  This  view  has  been  distinctly  declared  to  be 
erroneous  by  the  Federal  Supreme  Court,2  but  the  state  court  has  adhered  to 
its  original  doctrine. 

Wilful  Wrong-doing.  —  But  no  stipulation  will  be  allowed  to  protect  the  carrier 
from  liability  for  losses  resulting  from  the  wilful  wrong-doing  of  the  carrier  or 
its  servants.3 


lading  provided  that  the  carrier  was  to  be  re- 
leased "  from  all  claims,  demands,  and  liabili- 
ties of  every  kind  whatsoever,  for  or  on 
account  of  or  connected  with  any  damage 
■or  injury  to  or  the  loss  of  said  stock,  or  any 
portion  thereof,  from  whatsoever  cause  aris- 
ing," and  it  was  held  that  this  clause  would 
not  exempt  the  carrier  from  liability  for  a  loss 
caused  by  negligence.  The  decision  in  this 
■case  is  explained  by  Andrews,  C.  J.,  in  Nich- 
olas v.  New  York  Cent.,  etc.,  R.  Co.,  89  N.  Y. 
370,  9  Am.  &  Eng.  R.  Cas.  103,  as  follows: 
"  The  words  '  from  whatsoever  cause  arising  ' 
were  as  broad  and  comprehensive  as  possible. 
The  court,  however,  refused  to  construe  them 
as  covering  a  loss  arising  from  negligence  of 
the  carrier,  not,  as  I  understand  the  decision, 
because  the  words  in  their  ordinary  significa- 
tion and  interpretation  did  not  include  a  loss 
of  this  character,  but  because  it  is  a  part  of 
the  rule  which  in  this  state  allows  a  common 
carrier  to  contract  against  his  liability  for 
negligence,  that  the  contract  must  in  terms 
and  expressly  exempt  the  carrier  from  liabil- 
ity on  this  account." 

In  Wilson  v.  New  York  Cent.,  etc.,  R.  Co., 
■97  N.  Y.  87,  21  Am.  &  Eng.  R.  Cas.  148,  affirm- 
ing^ Hun  (N.  Y.)  149,  the  plaintiff  shipped  two 
horses  by  the  defendant's  road  under  a  contract 
by  which  he  released  the  company  from  liabil- 
ity for  damages  which  might  result  from  the 
negligence  of  its  servants  or  be  occasioned 
by  the  insecurity  of  its  cars.  The  horses  were 
transported  in  a  grain  car,  which  was  out  of 
repair  and,  though  sufficient  for  the  use  for 
which  it  was  intended,  unsafe  for  the  trans- 
portation of  live  stock.  In  consequence  of 
such  defect  one  of  the  horses  was  injured.  In 
an  action  to  recover  damages  it  did  not  appear 
but  that  other  safe  and  secure  cars  were  pro- 
vided by  the  defendant,  and  on  hand  ready 
for  use,  so  that  the  injury  might  have  been 
caused  by  carelessness  on  the  part  of  the  de- 
fendants in  selecting  an  insecure  car.  It  was 
held  that  the  only  negligence  shown  was  that 
of  the  defendant's  servants,  from  the  conse- 
quences of  which  it  vvas  released  by  the  con- 
tract; and  that  the  plaintiff  was  not  entitled 
to  recover. 

A.  delivered  certain  trees  to  a  railroad  com- 
pany for  carriage,  and  received  a  long  printed 
shipping  contract  which  he  signed.  This  con- 
tract contained  numerous  provisions  exempt- 
ing the  company  from  the  extraordinary  lia- 
bilities of  carriers,  and  also  from  liability  "for 
damage  occasioned  by  delays  from  any  cause 
or  change  of  weather."    It  was  held  that  the 


terms  of  the  shipping  contract  were  not 
effectual  to  exempt  the  company  from  liability 
for  a  loss  occurring  through  an  unreasonable 
detention  occasioned  by  the  company's  negli- 
gence. Nicholas  v.  New  York  Cent,  etc.,  R. 
Co.,  89  N.  Y.  370,  9  Am.  &  Eng.  R.  Cas.  103, 
reversing  4  Hun  (N.  Y.)  327,  6  Thomp.  &  C. 
(N.  Y.)  606.  See  also  McKinney  v.  Jewett,  90 
N.  Y.  267,  9  Am.  &  Eng.  R.  Cas.  209;  Canfield 
v.  Baltimore,  etc.,  R.  Co.,  93  N.  Y.  532,  45 
Am.  Rep.  268,  16  Am.  &  Eng.  R.  Cas.  152. 

1.  Reason  of  the  Rule. —  In  Parsons  v.  Mon- 
teath,  13  Barb.  (N.  Y.)  353,  Welles,  J.,  observes: 
"  If  I  have  goods  to  transport,  and  the  com- 
mon carrier  tells  me  he  will  carry  them  for  a 
particular  price  without  incurring  the  risk  of 
loss  or  damage  by  inevitable  accident,  but  that 
if  he  takes  such  risks  he  must  add  a  percent- 
age to  the  price  of  transportation,  I  really  can- 
not see  what  the  public  have  to  do  with  our 
negotiations,  nor  why  we  should  not  be  per- 
mitted to  make  a  valid  contract,  with  such 
conditions  and  stipulations  as  we  choose." 

In  Smith  v.  New  York  Cent.  R.  Co.,  24  N. 
Y.  222,  the  court,  by  Allen,  J.,  said:  "  No 
principle  is  better  settled  than  that  a  party  to 
whom  any  benefit  is  secured  by  contract,  by 
statute,  or  even  by  the  Constitution,  may  waive 
such  benefit,  and  the  public  are  not  interested 
in  protecting  him  or  benefiting  him  against  his 
wishes.  *  *  *  The  public  have  no  interest  in 
the  question  which  of  the  two,  A.  or  B.,  shall 
take  the  risk  of  the  seaworthiness  of  a  ship, 
or  the  fitness  of  a  railway  carriage,  or  the  care 
and  faithfulness  of  a  third  person  employed  in 
the  performance  of  a  duty  in  which  either  or 
both  have  an  interest,  although  by  certain 
general  rules  the  law  has  declared  that,  in  the 
absence  of  any  contract,  the  risk  shall  be  upon 
A.  and  not  upon  B.  But  if  B.  elects  to  relieve 
A.,  and  to  assume  his  risks  and  liabilities,  the 
public  are  not  at  all  concerned,  and  have  no 
occasion  to  forbid  such  contracts." 

2.  New  York  Cent.  R.  Co.  v.  Lockwood,  17 
Wall.  (U.  S.)  357. 

3.  Liability  for  Wilful  Default.  —  A  provision 
in  a  contract  for  the  shipment  of  live  stock, 
which  attempts  to  relieve  the  company  from 
liability  resulting  from  negligence  in  the  load- 
ing, unloading,  or  conveyance,  or  in  failing  to 
transport  them  promptly,  does  not  apply  to  a 
case  where  the  cars  are  wilfully  detached  and 
placed  on  a  side  track  to  allow  other  freight 
to  pass,  and  are  kept  there  for  several  days 
locked  up  where  it  is  impossible  to  feed  or 
water  the  stock,  as  such  conduct  is  not  negli- 
gence,   but    a   wilful    breach    of  contract. 
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(3)  Rule  in  England  and  Canada  —  Early  Rule  —  Public  Notice.  —  In  England 
the  doctrine  originally  was  that  a  carrier  might,  by  mere  public  notice,  stipu- 
late against  any  liability  whatever  for  goods  carried  by  it.1 

By  the  Carriers'  Act  *  it  was  provided  that  no  notice  should  have  any  effect  as. 
a  limitation  of  the  carrier's  liability,  except  as  to  the  value  of  the  specific 
articles  named  in  the  statute.3 

Special  Contract. — The  rule  was  still  recognized,  however,  that  the  carrier 
might,  by  special  contract,  stipulate  against  liability  for  any  loss,  whether 
resulting  from  its  negligence  or  not,  where  there  was  no  wilful  wrong-doing.4 

Under  the  Railway  and  Canal  Traffic  Act,5  no  contract  attempting  to  limit  a  car- 
rier's liability  is  binding  unless  signed  by  the  shipper  or  his  agent,  and  unless 
the  same  shall  be  adjudged  by  the  court  before  which  any  question  relating 
thereto  may  be  tried,  to  be  just  and  reasonable.6 

Special  Contract  Must  Be  Reasonable  and  Just.  —  This  requirement  that  a  special  con- 
tract limiting  the  carrier's  liability  shall  be  just  and  reasonable  within  the 


Keeney  v.  Grand  Trunk  R.  Co.,  47  N.  Y.  525, 

1  Am.  Ry.  Rep.  466,  affirming  59  Barb.  (N.  Y.) 
104. 

1.  Early  English  Rule — Limitation  by  Mere 
Notice  Allowed.  —  Maving  v.  Todd,  1  Stark.  72, 

2  E.  C.  L.  37,  4  Campb.  225;  Covington  v. 
Willan,  Gow.  115,  5  E.  C.  L.  481;  Peek  v.  North 
Staffordshire  R.  Co.,  9  Jur.  N.  S.  914,  10  H. 
L.  Cas.  473,  32  L.  J.  Q.  B.  241;  Alfred  v. 
Home,  3  Stark.  136,  14  E.  C.  L.  168.  See  also 
Bignold  v.  Waterhouse,  I  M.  &  S.  255;  May- 
hew  v.  Eames,  3  B.  &  C.  601,  10  E.  C.  L.  195; 
Leeson  v.  Holt,  1  Stark.  186,  2  E.  C.  L.  77; 
Butt  v.  Great  Western  R.  Co.,  11  C.  B.  140, 
73  E.  C.  L.  140;  Garmett  v.  Willan,  5  B.  &  Aid. 
53,  7  E.  C.  L.  19. 

It  seems  that  a  carrier  could  not,  however, 
by  general  notice,  exempt  himself  from  lia- 
bility for  losses  caused  by  his  gross  negligence. 
Newborn  v.  Just,  2  C.  &  P.  76,  12  E.  C.  L.  34; 
Birkett  v.  Willan,  2  B.  &  Aid.  356;  Beck  v. 
Evans,  16  East  244,  3  Campb.  267;  Bodenham 
v.  Bennett,  4  Price,  31;  Smith  v.  Home,  2 
Moore,  18,  8  Taunt.  144,  4  E.  C.  L.  50;  Sleat 
v.  Fagg,  5  B.  &  Aid.  342,  7  E.  C.  L.  123 ;  Wright 
v.  Snell,  5  B.  &  Aid.  350,  7  E.  C.  L.  127;  Beal  v. 
South  Devon  R.  Co.,  3  H.  &  C.  337,  12  W.  R. 
1115;  Langley  v.  Brown,  1  M.  &  P.  583,  17  E. 
C.  L.  193;  Beckford  v.  Crutwell,  5  C.  &  P.  242, 
24  E.  C.  L.  300,  1  M.  &  Rob.  187. 

A  parcel  containing  property  exceeding  five 
pounds  in  value  was  delivered  to  A.  and  B. 
to  be  carried  by  their  mail  coach,  and  was  ac- 
cordingly accepted  by  them  to  be  so  carried, 
and  was  put  into  the  mail  and  carried  therein 
a  short  distance.  It  was  then  taken  out  of 
the  mail  by  one  of  the  servants  of  the  carriers 
and  left  to  be  forwarded  by  another  coach  of 
which  A.  was  a  proprietor  but  B.  was  not,  and 
the  parcel  was  lost.  It  was  held  that,  notwith- 
standing a  notice  by  A.  and  B.,  they  were  re- 
sponsible for  the  loss  of  the  parcel  in  conse- 
quence of  their  servant's  having  delivered  it 
to  be  carried  by  another  coach  of  which  one 
of  them  only  was  a  proprietor.  Garnett  v. 
Willan,  5  B.  &  Aid.  53,  7  E.  C.  L.  19. 

2.  11  Geo.  IV.  and  1  Will.  IV.,  c.  68. 

3.  See  infra,  this  section,  The  English  Car- 
riers' Act. 

4.  Special  Contract  —  Wilful  Wrong-doing.  — 

Wilton  v.  Atlantic  Royal  Mail  Steam  Nav.  Co., 
10  C.  B.  N.  S.  453,  100  E.  C.  L.  453,  8  Jur.  N. 


S.  232,  9  W.  R.  748;  Stewart  v.  London,  etc.,, 
R.  Co.,  3  H.  &  C.  135,  10  Jur.  N.  S.  805,  12  W. 
R.  689;  Morville  v.  Great' Northern  R.  Co.,  16 
Jur.  528,  7  Railw.  Cas.  830,  21  L.  J.  Q.  B.  319;; 
Carr  v.  Lancashire,  etc.,  R.  Co.,  7  Exch.  707, 
7  Railw.  Cas.  426,  17  Jur.  397 ;  Dodson  v.  Grand 
Trunk  R.  Co.,  7  Canada  L.  J.  N.  S.  263;  The 
Duero,  22  L.  T.  N.  S.  37;  Webb  v.  Great  West- 
ern R.  Co.,  26  W.  R.  in;  Hughes  v.  Great 
Western  R.  Co.,  14  C.  B.  637,  78  E.  C.  L.  637;; 
Slim  v.  Great  Northern  R.  Co.,  14  C.  B.  647,. 
78  E.  C.  L.  647;  York,  etc.,  R.  Co.  v.  Crisp, 
14  C.  B.  527,  78  E.  C.  L.  527. 

Where  a  railway  company  agrees  to  carry  at 
a  reduced  rate,  the  contract  being  bona  fide, 
upon  the  condition  of  being  relieved  from' 
ordinary  liability  for  negligence  and  to  be  re- 
sponsible only  for  the  consequences  of  the  wil- 
ful misconduct  of  their  servants,  it  will  be  for 
the  plaintiff,  in  an  action  for  injury  to  the  goods 
carried,  to  prove  more  than  mere  negligence. 
There  must  be  proof  of  actual  wilful  miscon- 
duct causing  the  injury.  Great  Western  R.  Co. 
v.  Glenister,  22  W.  R.  72,  29  L.  T.  N.  S.  422. 
See  also  Hoare  v.  Great  Western  R.  Co.,  37 
L.  T.  N.  S.  186,  25  W.  R.  63  (conduct  held  to* 
amount  to  wilful  neglect);  Chippendale  v. 
Lancashire,  etc.,  R.  Co.,  15  Jur.  1106,  7  Railw. 
Cas.  824. 

Wilful  Default — What  Constitutes. — A  contract 
stipulating  for  exemption  from  liability  for  the 
wilful  misconduct  of  the  seamen  or  crew  of  the 
vessel  is  unreasonable  and  invalid.  Ronan  v. 
Midland  R.  Co.,  L.  R.  14  Ir.  157. 

Where  a  railway  company  carries  at  alter- 
native rates,  the  higher  rate  at  its  own  risk,  and 
the  lower  rate  at  the  owner's  risk  except  from 
liability  arising  from  the  wilful  misconduct  of 
the  company's  servants,  an  injury  is  not  caused 
by  such  misconduct  where  the  company's  serv- 
ants pack  cheeses  in  such  a  manner  that  dur- 
ing their  transit  they  are  damaged,  if  the  serv- 
ants did  not  know  that  damage  would  result 
from  the  packing  of  the  cheeses  in  such  a 
manner.  Lewis  v.  Great  Western  R.  Co.,  3  Q. 
B.  Div.  195,  47  L.  J.  Q.  B.  Div.  131,  37  L.  T. 
N.  S.  774,  26  W.  R.  255,  15  Am.  Ry.  Rep. 
601. 

5.  See  17  &  18  Vict.,  c.  31,  §§  7  et  seq. 

6.  Robison  v.  London,  etc.,  R.  Co.,  19  C. 
B.  N.  S.  51,  115  E.  C.  L.  51,  11  Jur.  N.  S.  390, 
13  W.  R.  660. 
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opinion  of  the  court  before  which  it  may  come  has  given  rise  to  much  ques- 
tion as  to  what  limitations  are  within  its  terms. 

Test.  —  The  rule  to  be  gathered  from  the  general  tenor  of  the  decisions 
seems  to  be  that  there  must  have  been  a  sufficient  consideration  given  by  the 
carrier  for  the  reduced  liability;  that  a  fair  and  genuine  option  must  have 
been  given  to  the  shipper  of  choosing  between  the  two  kinds  of  contracts, 
one  calling  for  a  high  rate  of  freight  with  no  limitations  on  the  carrier's  lia- 
bility, and  the  other  for  a  lower  rate  with  limitations;  both  rates,  however, 
being  reasonable.1 


1.  What  Is  a  Reasonable  Limitation.  —  Galla- 
gher v.  Great  Western  R.  Co.,  8  Ir.  R.  C.  L. 
326;  Lloyd  v.  Waterford,  etc.,  R.  Co.,  15  Ir. 
C.  L.  R.  37;  Foreman  v.  Great  Western  R.  Co., 
38  L.  T.  N.  S.  851;  Great  Western  R.  Co.  v. 
McCarthy,  L.  R.  12  App.  218,  29  Am.  &  Eng. 
R.  Cas.  87;  Great  Western  R.  Co.  v.  Glenister, 
29  L.  T.  N.  S.  422,  22  W.  R.  72;  Taubman  v. 
Pacific  Steam  Nav.  Co.,  26  L.  T.  704;  Steel  v. 
State  Line  Steamship  Co.,  L.  R.  3  App.  72; 
Hill  v.  Scott,  (1895)  2  Q.  B.  371 ;  Norman  v.  Bin- 
•nington,  25  Q.  B.  Div.  475. 

In  Manchester,  etc.,  R.  Co.  v.  Brown,  L.  R. 
8  H.  L.  703,  16  Am.  &  Eng.  R.  Cas.  174,  revers- 
ing 10  Q.  B.  Div.  250,  affirming  9  Q.  B.  Div. 
230,  6  Am.  &  Eng.  R.  Cas.  481,  a  fish  merchant 
delivered  fish  to  a  railway  company  to  be  car- 
ried, under  a  signed  contract  relieving  the  com- 
pany, as  to  all  fish  delivered  by  him,  "  from  all 
liability  for  loss  or  damage  by  delay  in  transit 
or  from  whatever  other  cause  arising,"  in  con- 
sideration of  the  rates  being  one  fifth  lower 
than  where  no  such  undertaking  was  granted; 
the  contract  to  endure  for  five  years.  The 
servants  of  the  company  accepted  the  fish, 
although  from  pressure  of  business  they  could 
not  carry  it  in  time  for  the  intended  market, 
and  the  fish  lost  the  market.  It  was  held,  re- 
versing the  decision  of  the  court  of  appeal, 
that  upon  the  facts  the  merchant  had  a  bona 
Jide  option  to  send  fish  at  a  reasonable  rate 
with  liability  on  the  company  as  common  car- 
riers, or  at  the  lower  rate  upon  the  terms  of 
the  contract;  that  the  contract  was  in  point  of 
fact  just  and  reasonable  within  the  Railway 
and  Canal  Traffic  Act,  1854(17  &  18  Vict.,  c.  31, 
§  7),  and  covered  the  delay;  and  that  the  com- 
pany were  not  liable  for  the  loss.  See  also 
Beal  -'.  South  Devon  R.  Co.,  3  H.  &  C.  337, 
12  W.  R.  1115,  11  L.  T.  N.  S.  184,  affirming  5  H. 
&  N.  875,  8  W.  R.  651;  Ashenden  v.  London, 
-etc.,  R.  Co.,  28  W.  R.  511;  Aldridge  v.  Great 
Western  R.  Co.,  15  C.  B.  N.  S.  582,  109  E.  C. 
L.  582;  Garton  Bristol,  etc.,  R.  Co.,  I  B.  &  S. 
112,  101  E.  C.  L.  112,  7  Jur.  N.  S.  1234,  9  W. 
R.  734;  MacAndrew  v.  Electric  Tel.  Co.,  17  C. 
B.  3,  84  E.  C.  L.  3,  1  Jur.  N.  S.  1073;  M'Manus 
■v.  Lancashire,  etc.,  R.  Co.,  4  H.  &  N.  327,  5 
Jur.  N.  S.  651;  Baxendale  v.  Great  Eastern  R. 
Co.,  10  B.  &  S.  212  (special  contract  is  binding 
on  the  carrier,  whether  signed  or  not). 

"  There  is  no  such  thing  as  reasonableness 
in  the  abstract,  and  in  dealing  with  conditions 
by  which  a  company  limit  their  liability  it  is 
necessary  to  take  into  consideration  the  facts 
with  reference  to  which  they  would  be  reason- 
able or  unreasonable.  Lewis  v.  Great  Western 
R.  Co.,  47  L.  J.  Q.  B.  Div.  131,  3  Q.  B.  Div.  195, 
per  Cotton,  L.  J.  For  a  condition  reasonable 
as  to  one  state  of  facts  may  be  applied  to 
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another  state  of  facts  which  makes  it  unreason- 
able. Gregory  v.  West  Midland  R.  Co.,  33  L. 
J.  Exch.  155,  2  H.  &  C.  944.  And  a  condition 
applying  to  live  animals  and  dead  stock  may 
be  good  as  to  the  one  and  void  as  to  the  other. 
Rooth  v.  North-Eastern  R.  Co.,  36  L.  J.  Exch. 
83,  L.  R.  2  Exch.  173,  per  Channell,  B.  The 
reasonableness  or  unreasonableness  of  a  con- 
dition will  materially  depend  upon  the  nature 
of  the  articles  to  be  conveyed,  the  degree  of 
risk  attendant  upon  their  conveyance,  the  rate 
of  charge  made,  and  whether  the  railway 
company  were  bound  by  the  common  law  or 
by  statute  to  carry  the  articles  on  being  paid 
the  customary  hire,  or  whether  it  was  in  their 
power  to  reject  them  altogether  and  refuse 
to  carry  them  on  any  terms,  and  whether  or 
not  the  customer  had  a  reasonable  alternative 
offered  of  having  the  goods  carried  free  from 
such  restrictive  conditions."  Redman's  Law 
of  Railway  Carriers,  p.  65. 

The  Burden  of  Proof  is  on  the  company  to  show 
the  reasonableness  of  any  stipulation.  The 
most  cogent  evidence  in  favor  of  reasonable- 
ness is  to  show  that  the  condition  was  not 
forced  on  the  shipper,  but  that  although  he  had 
a  fair  alternative  to  get  rid  of  the  condition 
he  agreed  to  it.  Lewis  v.  Great  Western  R. 
Co.,  3  Q-  B.  Div.  195,  47  L.  J.  Q.  B.  Div.  131. 

Perishable  Goods  —  Loss  of  Market.  —  A  stipu- 
lation as  to  perishable  goods  to  be  carried 
which  releases  the  carrier  from  liability  for 
any  damage  to  any  "  articles  on  the  ground  of 
loss  of  market,  provided  the  same  be  delivered 
within  a  reasonable  time  after  the  arrival 
thereof  at  the  station  from  whence  delivery  is  to 
be  made,"  is  unreasonable.  Lord  v.  Midland 
R.  Co.,  L.  R.  2  C.  P.  339,  15  W.  R.  405,  36  L. 
J.  C.  P.  170. 

Wilful  Wrong.  —  A  contract  by  a  company 
carrying  cattle  by  sea,  which  exempts  the  com- 
pany from  liability  for  the  consequences  of  the 
wilful  misconduct  on  the  part  of  the  seamen 
or  crew  of  the  vessel,  is  unreasonable.  If  the 
contract  merely  exempts  the  carrier,  among 
other  things,  from  liability  for  the  fault,  negli- 
gence, or  mistake  of  the  seamen  or  crew  of  the 
vessel,  it  does  not  in  terms  exempt  the  carrier 
from  liability  for  wilful  misconduct  on  the 
part  of  its  servants,  and  will  not  be  so  con- 
strued. Ronan  v.  Midland  R.  Co.,  L.  R.  14 
Ir.  157. 

Other  Limitations  Considered.  —  A  contract  for 
the  carriage  of  goods  partly  by  railway  and 
partly  by  sea,  which  exempts  the  carrier  from 
liability  for  the  negligence  of  the  captain  and 
crew  of  the  vessel,  is  void  as  being  unreason- 
able under  section  7  of  the  Railway  and  Canal 
Traffic  Act.  Moore  v.  Midland  R.  Co.,  8  Ir. 
R.  C.  L.  232,  9  Ir.  R.  C.  L.  20. 
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The  Rule  in  Canada  is  practically  the  English  rule ;  the  carrier  may  stipulate 

against  liability  for  any  loss  whatever,  unless  caused  by  its  gross  negligence, 
fraud,  or  wilful  misconduct,  provided  the  shipper  was  given  a  fair  option  to 
choose  a  different  contract  at  a  reasonably  higher  rate.  But  such  higher  rate 
must  have  been  reasonable,  and  the  shipper  must  have  had  the  proper  oppor- 
tunity to  make  his  selection  as  to  which  contract  he  would  take.1 


A  railway  company  had  two  rates  for  the 
carriage  of  goods;  one,  the  ordinary  or  higher 
rate  when  it  assumed  the  ordinary  liability  of 
a  carrier,  the  other,  when  the  shipper  relieved 
it  from  all  liability  for  loss,  damage,  or  delay, 
except  upon  proof  that  such  loss  or  delay  arose 
from  the  wilful  misconduct  of  its  servants.  It 
was  held  that  the  higher  rate  not  being  shown 
to  be  prohibitive  or  excessive,  and  the  alterna- 
tive having  been  fairly  offered  to  the  shipper 
and  not  unreasonable,  a  special  contract  accept- 
ing the  lower  rate  and  releasing  the  carrier 
would  be  upheld,  and  would  release  the  carrier 
from  responsibility  except  for  wilful  wrong. 
Gallagher  v.  Great  Western  R.  Co.,  8  Ir.  R.  C. 
L.  326. 

In  another  case,  a  shipper  delivered  his 
household  effects,  in  eighteen  packages,  and 
signed  a  delivery  note  which  described  them 
as  furniture,  and  contained  among  others  a 
condition  that  the  company  would  not  be  liable 
for  the  loss  of  goods  untruly  or  incorrectly  de- 
scribed, nor  for  any  loss  whatever  unless 
claim  therefor  should  be  made  within  seven 
days  after  such  loss.  The  packages  arrived 
in  due  course  at  their  destination,  where 
they  were  kept  for  four  days  at  the  sta- 
tion by  request  of  the  owner,  and  were  then 
delivered  at  his  residence  by  the  company. 
On  opening  one  of  the  packages,  which  in  fact 
contained  books  and  clothes  and  not  furniture, 
he  found  that  the  entire  contents  had  been 
abstracted  and  empty  sacks  substituted.  He 
immediately  made  a  claim  against  the  com- 
pany, but  more  than  seven  days  had  elapsed 
since  the  arrival  of  the  goods  at  the  station, 
though  not  since  their  delivery  at  his  resi- 
dence. In  an  action  by  him  against  the  com- 
pany, it  was  held  that  both  conditions  of  the 
special  contract  were  just  and  reasonable,  and 
were,  therefore,  binding.  Lewis  v.  Great 
Western  R.  Co.,  5  H.  &  N.  867,  29  L.  J.  Exch. 
425.  See  Simons  v.  Great  Western  R.  Co.,  18 
C.  B.  805,  86  E.  C.  L.  805,  26  L.  J.  C.  P.  25, 
also  as  to  limit  of  time  for  making  claim. 

See  also,  as  determining  the  validity  of  simi- 
lar conditions  under  the  statute,  Doolan  v.  Mid- 
land R.  Co.,  L.  R.  2  App.  792,  37  L.  T.  N.  S. 
317;  Harris  v.  Midland  R.  Co.,  25  W.  R.  63; 
Haynes  v.  Great  Western  R.  Co.,  41  L.  T.  N. 
S.  436;  Robinson  v.  London,  etc.,  R.  Co.,  19 
C.  B.  N.  S.  51,  115  E.  C.  L.  51,  11  Jur.  N.  S. 
390;  D'Arc  v.  London,  etc.,  R.  Co.,  L.  R.  9  C. 
P.  325,  22  W.  R.  919;  White  v.  Great  Western 
R.  Co.,  2  C.  B.  N.  S.  7,  89  E.  C.  L.  7,  26  L.  J. 
C.  P.  158;  Lord  v.  Midland  R.  Co.,  L.  R.  2  C. 
P-  339.  36  L.  J.  C.  P.  170;  Pardington  v.  South 
Wales  R.  Co.,  1  H.  &  N.  392,  26  L.  J.  C.  P. 
105;  Harrison  v.  London,  etc.,  R.  Co.,  2  B. 
&  S.  122,  no  E.  C.  L.  122,  31  L.  J.  Q.  B. 
"3- 

A  stipulation  that  the  company  will  not  be 
responsible  for  the  loss,  detention,  or  damage 
of  any  package  insufficiently  packed  is  held  to 
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be  unreasonable.  See  Simons  -v.  Great  West- 
ern R.  Co.,  18  C.  B.  805,  86  E.  C.  L.  805,  26  L. 
J.  C.  P.  25.  Compare  Garton  v.  Bristol,  etc.,. 
R.  Co.,  1  B.  &  S.  112,  101  E.  C.  L.  112,  7  Jur. 
N.  S.  1234. 

In  Peek  v.  North  Staffordshire  R.  Co.,  10  H. 
L.  Cas.  473,  9  Jur.  N.  S.  914,  n  W.  R.  1023, 
there  was  a  condition  in  the  special  contract 
that  the  company  would  not  be  responsible 
for  the  goods  shipped  unless  their  value  was 
declared  and  they  were  insured,  the  rate  of  in- 
surance being  fixed  at  ten  per  cent,  of  the 
declared  value.  It  was  held  that  such  a  con- 
dition was  not  reasonable  and  could  not  be 
insisted  upon  as  a  defense  to  an  action  for 
the  loss  of  goods  not  insured.  The  court 
observed  that  "  if  the  present  condition  had 
been  embodied  in  a  contract  between  the  com- 
pany and  the  owner  of  the  goods  delivered  to 
be  carried  by  that  company,  the  necessary  effect 
of  such  a  contract  would  be  that  it  would 
exempt  the  company  from  responsibility  for 
injury,  however  caused,  including,  therefore, 
gross  negligence  and  even  fraud  or  dishon- 
esty on  the  part  of  the  servants  of  the  com- 
pany; for  the  condition  is  expressed  without 
any  limitation  or  exception." 

Shipper  Cannot  be  Compelled  to  Accept  the 
Special  Contract.  —  The  carrier  cannot  force 
upon  the  consignor  a  contract  limiting  the 
carrier's  liability  if  the  goods  are  such  as  he 
professes  to  carry.  The  consignor  may  refuse 
to  sign  such  contract,  and  insist  upon  the  com- 
pany taking  subject  to  the  liability  of  common 
carriers,  tendering  the  proper  hire  to  them. 
Carr  v.  Lancashire,  etc.,  R.  Co.,  21  L.  J.  Exch. 
261,  7  Exch.  707. 

1,  Bale  in  Canada. — See  Farr  v.  Great  Western 
R.  Co.,  35  U.  C.  Q.  B.  534.  Compare  Grand 
Trunk  R.  Co.  v.  Vogel,  n  Can.  Sup.  Ct.  6i2r 
27  Am.  &  Eng.  R.  Cas.  18,  affirming  10  Ont. 
App.  162,  2  Ont.  Rep.  197. 

Where  a  railway  company  received  plate 
glass  to  be  carried  for  the  plaintiff,  who  signed 
a  paper,  partly  written  and  partly  printed,  re- 
questing the  company  to  receive  it  upon  the 
conditions  indorsed  on  the  back,  which  pro- 
vided that  the  company  would  not  be  respon- 
sible for  damage  done  to  any  china,  gla?s, 
etc.,  delivered  to  it  for  carriage,  and  the 
company  gave  the  plaintiff  a  receipt  with  the 
same  conditions  on  it,  i  was  held  that  such 
delivery  and  acceptance  formed  a  special  con- 
tract, valid  at  common  law,  and  which  ex- 
empted the  company  from  liability  for  injury 
to  the  goods,  though  caused  by  negligence. 
Hamilton  v.  Grand  Trunk  R.  Co.,  23  U.  C.  Q. 

B.  600.  See  also  Spettigue  v.  Great  Western 
R.  Co.,  15  U.  C.  C.  P.  315;  Scott  v.  Great 
Western  R.  Co.,  23  U.  C.  C.  P.  182;  Scarlett 
v.  Great  Western  R.  Co.,  41  U.  C.  Q.  B.  211 ; 
Henry  v.  Canadian  Pac.  R.  Co.,  1  Manitoba 
210;  Hood  v.  Grand  Trunk  R.  Co.,  20  U.  C. 

C.  P.  361. 
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Severance  of  Conditions.  —  It  was  at  first  questioned  whether  a  condition  or  set 
of  conditions  might  be  severed  so  as  to  allow  it  to  be  good  in  part  and  bad  as 
to  the  remainder,1  but  later  it  has  been  held  that,  under  the  Railway  and 
Canal  Traffic  Act,  if  any  part  of  a  set  of  conditions  was  not  just  and  reasonable, 
the  whole  would  fail.2  This  ruling,  however,  was  afterwards  reversed,  and  the 
doctrine  finally  established  that  the  matter  was  to  be  determined  according  to 
the  character  of  the  conditions,  whether  they  were  interdependent  or  whether 
each  stood  alone;  in  the  latter  class  of  cases,  the  conditions  are  separable  and 
one  may  fail  without  affecting  the  others.3 

(4)  Rule  in  Illinois  and  Wisconsin.  —  In  Illinois  and  Wisconsin,  the  rule 
obtains  that  carriers  may  contract  for  exemption  from  responsibility  for  all 
negligence  except  that  which  is  gross.4 

b.  Losses  Not  the  Result  of  Negligence.  —  Subject  to  the  rules 
just  stated,  the  carrier  may  stipulate  against  liability  for  any  loss,  from 
whatever  cause  occurring. 

Losses  by  Fire. —  It  may  stipulate  that  it  will  not  be  liable  for  loss  by  fire  or 
strikes.5 

Compliance  with  Conditions  by  Shipper.  —  Also  that  it  will  not  be  liable  for  the  loss 
of  goods  of  a  prescribed  class,  unless  the  shipper  has  complied  with  certain 
conditions.6 


1.  One  Condition  Involved  and  Others  Not.  — 

Rooth  v.  North-Eastern  R.  Co.,  L.  R.  2  Exch. 
173,  36  L.  J.  Exch.  83. 

2.  Martin,  B.,  in  Kirby  v.  Great  Western  R. 
Co.,  18  L.  T.  N.  S.  658. 

3..  Simons  v.  Great  Western  R.  Co.,  18  C. 
B.  805,  86  E.  C.  L.  805,  26  L.  J.  C.  P.  25, 
where  Jervis,  C.  J.  said:  "  I  think  we  are 
bound  to  look  at  the  particular  matters  relied 
on  to  see  if  they  are  just  and  reasonable,  and 
we  are  not  entitled  to  look  through  the  whole 
of  the  regulations,  some  of  which  are  not 
relied  upon,  to  see  if  any  of  them  may  be 
considered  unjust  or  unreasonable."  Red- 
man's Law  of  Railway  Carriers,  p.  65. 

4.  Illinois.  —  Wabash  R.  Co.  v.  Brown,  152 
111.  484;  Chicago,  etc.,  R.  Co.  v.  Davis,  159  111. 
53;  Illinois  Cent.  R.  Co.  v.  Smyser,  38  111. 
354;  87  Am.  Dec.  301;  Chicago,  etc.,  R.  Co. 
v.  Montfort,  60  111.  175;  Adams  Express  Co.  v. 
Stettaners,  61  111.  184,  14  Am.  Rep.  57;  Erie 
R.  Co.  v.  Wilcox,  84  111.  239,  25  Am.  Rep.  451, 
16  Am.  Ry.  Rep.  457;  Merchants'  Despatch 
Transp.  Co.  v.  Theilbar,  86  111.  71;  Erie,  etc., 
Transp.  Co.  v.  Dater,  91  111.  195,  33  Am.  Rep. 
51,  8  Cent.  L.  J.  293;  Chicago,  etc.,  R.  Co.  v. 
Chapman,  30  111.  App.  504,  133  111.  96,  23  Am. 
St.  Rep.  587,  42  Am.  &  Eng.  R.  Cas.  392; 
Merchants'  Despatch,  etc.,  Co.  v.  Moore,  88 
111.  136,  30  Am.  Rep.  541;  Illinois  Cent.  R. 
Co.  v.  Jonte,  13  111.  App.  424;  Chicago,  etc., 
R.  Co.  v.  Harmon,  17  111.  App.  640;  Wabash, 
etc.,  R.  Co.  v.  Peyton,  106  111.  534,  46  Am. 
Rep.  705,  18  Am.  &  Eng.  R.  Cas.  1;  Chicago, 
etc..  R.  Co.  v.  Hawk,  42  111.  App.  322. 

Wisconsin.  —  Black  v.  Goodrich  Transp.  Co., 
55  Wis.  319,  42  Am.  Rep.  713;  Lawson  v.  Chi- 
cago, etc.,  R.  Co.,  64  Wis.  455,  54  Am.  Rep. 
634;  Abrams  v.  Milwaukee,  etc.,  R.  Co.,  87 
Wis.  485,  41  Am.  St.  Rep.  55.  See  also  Cream 
City  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  63  Wis. 
93,  53  Am.  Rep.  267. 

5.  Losses  from  Fire  or  Strikes  of  Employees.  — 
St.  Louis,  etc.,  R.  Co.  7/.  Bone,  52  Ark.  26; 
New  Orleans  Mut.  Ins.  Co.  v.  New  Orleans, 
etc.,  R.  Co.,  20  La.  Ann.  302;  Davis  v.  Central 


Vermont  R.  Co.,  66  Vt.  290,  44  Am.  St.  Rep. 
852;  Armstrong  v.  Grand  Trunk  R.  Co.,  18 
New  Bruns.  445. 

The  law  is  that  a  common  carrier  may  limit 
his  common-law  liability  by  an  express  agree- 
ment, so  far  as  the  law  makes  him  an  insurer, 
but  not  for  the  negligence  of  himself  or  his 
servants;  but  nothing  short  of  an  express 
stipulation  will  constitute  such  an  agreement. 
It  must  not  depend  upon  implication  or  infer- 
ence, or  conflicting  and  doubtful  evidence. 
Mere  notice  to  the  shipper  is  not  sufficient. 
Seller  v.  Steamship  Pacific,  1  Oregon  409,  fol- 
lowing New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  (U.  S.)  344. 

If  a  railroad  company  undertakes  the  trans- 
portation of  cotton,  with  the  special  exception 
of  liability  on  account  of  loss  by  fire,  and  the 
cotton  is  destroyed  by  fire  while  on  the  route, 
and  it  is  shown  that  the  loss  was  not  attribut- 
able to  the  fault  of  the  company,  then  and  in 
that  case  the  owner  cannot  recover  the  dam- 
ages from  the  company  which  the  loss  of  the 
cotton  has  caused  him.  Levy?'.  Pontchartrain 
R.  Co.,  23  La.  Ann.  477;  Stedman  v.  Western 
Transp.  Co.,  48  Barb.  (N.  Y.)  97. 

May  Stipulate  against  Liability  for  Losses 
Caused  by  Strikes.  —  A  stipulation  against  any 
liability  for  losses  resulting  from  delay  in  de- 
livery, where  the  delay  is  caused  by  a  strike  or 
by  mobs  and  riots,  is  valid.  Gulf,  etc.,  R. 
Co.  v.  Gatewood,  79  Tex.  89.  See  supra,  this 
title,  Liability  for  Delay. 

But  a  provision  in  a  contract  of  affreight- 
ment, to  the  effect  that  the  carrier  should  not 
be  liable  for  damages  by  reason  of  delay 
caused  by  strikes,  is  unreasonable  and  invalid 
so  far  as  it  undertakes  to  exempt  the  carrier 
from  liability  for  damages  caused  by  negligent 
delay.  International,  etc.,  R.  Co.  v.  Server,  3 
Tex.  App.  Civ.  Cas.,  §  441. 

6.  Compliance  with  Conditions  by  Shipper.  — 
Virginia,  etc.,  R.  Co.  v.  Sayers,  26  Gratt.  (Va.) 
328;  Atchison,  etc.,  R.  Co.  v.  Bryan,  (Tex.  Civ. 
App.  1894)  28  S.  W.  Rep.  98. 

Where  there  is  a  special  contract  limiting  the 
19  Volume  V. 


Limitation  of  Liability. 


CARRIERS  OF  GOODS. 


Extent  of  Limitation. 


After  Goods  Passed  to  Connecting  Line. —  Or  that  it  will  not  be  liable  after  the  goods 
have  passed  from  its  hands  into  those  of  a  connecting  line.1 

Burden  of  Proof. — -And  in  all  such  cases  the  carrier  will  not  be  liable  for  any 
loss  within  the  terms  of  the  exemption  in  the  contract,  except  upon  proof  by 
the  shipper  that  the  loss  complained  of  was  due  to  negligence.3 

Declaration  of  Character  and  Value  of  Goods.  —  The  carrier  may  stipulate  that  it  shall 
not  be  liable  for  the  loss  of  a  shipment  unless  at  the  time  it  is  received  for 
transportation  a  memorandum  is  furnished  showing  the  character  of  the 
articles  being  shipped  and  their  fair  value.3 

Where  Carrier  under  No  Duty  to  Transport. —  Where  the  carrier  is  under  no  duty 
at  common  law  or  by  statute  to  undertake  the  transportation  of  the  goods 
tendered,  it  may  limit  its  liability,  it  seems,  to  any  extent,  except  that  it  will 
still  be  liable  for  wilful  injuries  or  for  injuries  resulting  from  negligence  of  such 
a  character  as  to  indicate  a  wilful  disregard  of  the  rights  of  others.4 

c.  Limiting  Time  in  Which  Suit  Must  Be  Brought.  —  Ordinarily, 
contracts  attempting  to  provide  a  different  period  of  limitation  for  the  filing 
of  suits  from  that  provided  for  in  the  general  statute  on  the  subject  are  not 
favored.5 

Valid  when  Reasonable.  —  But  in  the  case  of  contracts  with  carriers,  a  stipula- 
tion that  a  suit  for  a  loss  or  injury  to  goods  shipped  under  such  contract  must 
be  brought  within  a  fixed  time,  much  shorter  than  the  statutory  period,  is 
valid  and  will  be  enforced  when  the  limitation  is  not  so  strict  as  to  be 
unreasonable.6 


carrier's  liability  it  is  therefore  error  to  charge 
the  jury  that  the  carrier  will  be  liable  unless 
the  loss  is  one  resulting  from  an  act  of  God 
or  of  the  public  enemy.  Illinois  Cent.  R.  Co. 
v.  Scruggs,  69  Miss.  418.  So,  also,  it  is  error 
in  such  a  case  to  instruct  the  jury  to  estimate 
the  damages  according  to  the  value  of  the 
goods,  without  referring  to  the  stipulations  in 
the  contract  limiting  the  amount  for  which  the 
carrier  will  be  liable.  See  Georgia  R.,  etc., 
Co.  v.  Reid,  91  Ga.  377. 

1.  See  the  title  Connecting  Carriers. 

2.  See  infra,  this  title,  Burden  of  Proof — 
Where  Special  Contract  is  Set  Up. 

A  bill  states  no  cause  of  action  which  merely 
avers  loss  by  fire  of  goods  intrusted  to  a  car- 
Tier  for  shipment  under  a  bill  of  lading  con- 
taining a  valid  clause  exempting  him  from 
liability  for  loss  by  fire.  The  complainant 
must,  in  such  case,  aver  the  additional  fact, 
which  he  must  establish  by  proof,  that  the 
carrier's  negligence  was  the  proximate  cause 
of  the  fire  causing  the  loss.  Upon  such  de- 
fective bill  no  relief  can  be  awarded,  even 
where  there  is  prayer  for  general  relief  and 
the  carrier  suffers  a  decree  pro  confesso.  Lan- 
caster Mills  v.  Merchants'  Cotton-press  Co., 
89  Tenn.  1,  45  Am.  &  Eng.  R.  Cas.  423. 

Against  Loss  of  Cotton  while  in  Compress.  — 
A  stipulation  against  liability  for  cotton  while 
in  any  compress  is  not  invalid.  Deming  v. 
Merchants'  Cotton-press,  etc.,  Co.,  90  Tenn. 
306. 

3.  Requiring  Shipper  to  State  Character  and 
Value  of  Goods.  —  But  this  requirement  may  be 
waived,  and  where  it  appears  reasonably  cer- 
tain that  the  carrier  was  fully  informed  of  all 
the  facts  with  which  such  a  memorandum 
"would  have  acquainted  it,  it  is  for  the  jury  to 
say  whether  there  was  in  fact  a  waiver  of  the 
conditions.   Rathbone  v.  New  York  Cent.,  etc., 


R.  Co.,  140  N.  Y.  48,  reversing  23  N.  Y.  Supp. 
1148. 

4.  Where  Carrier  is  under  No  Duty  to  Carry.  — 

Thus  it  may  exempt  itself  from  all  liability 
for  losses  not  occurring  on  its  own  line  or  origi- 
nating there.  See  the  title  Connecting  Car- 
riers. 

A  carrier  is  under  no  duty  at  common  law 
to  carry  powder  or  similar  dangerous  explo- 
sives, and  it  may,  as  a  condition  precedent  to 
undertaking  its  transportation,  stipulate  for 
exemption  from  any  liability  for  losses  caused 
by  fire  from  any  cause  whatever.  California 
Powder  Works  v.  Atlantic,  etc.,  R.  Co.,  113 
Cal.  329. 

5.  See  Southern  Express  Co.  v.  Caperton, 
44  Ala.  101,  4  Am.  Rep.  118. 

6.  Stipulation  Valid  when  Reasonable.  —  Mc- 

Carty  v.  Gulf,  etc.,  R.  Co.,  79  Tex.  33;  Gulf, 
etc.,  R.  Co.  v.  McCarty,  82  Tex.  608;  Gulf, 
etc.,  R.  Co.  v.  Gatewood,  79  Tex.  89  (limita- 
tion of  forty  days  valid);  Gulf,  etc.,  R.  Co.  v. 
White,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
323;  Texas,  etc.,  R.  Co.  v.  Hawkins,  (Tex. 
Civ.  App.  1895)  30  S.  W.  Rep.  1113;  Gulf,  etc., 
R.  Co.  v.  Clarke,  5  Tex.  Civ.  App.  547;  Cen- 
tral Vermont  R.  Co.  v.  Soper,  59  Fed.  Rep. 
879  (limitation  three  months).  See  also  Rid- 
dlesbarger  v.  Hartford  Ins.  Co.,  7  Wall. 
(U.  S.)  386;  Cray  v.  Hartford  F.  Ins.  Co.,  r 
Blatchf.  (U.  S.)  280. 

The  fact  that  a  statute  prohibits  a  carrier 
from  limiting  its  common-law  liability  by  con- 
tract does  not  render  such  a  stipulation  in- 
valid. Gulf,  etc.,  R.  Co.  v.  Trawick,  68  Tex. 
314,  2  Am.  St.  Rep.  494,  30  Am.  &  Eng.  R. 
Cas.  49. 

A  Reduced  Rate  of  Freight  is  a  sufficient  con- 
sideration to  support  a  stipulation  limiting  the 
time  of  bringing  suit  to  forty  days  from  the 
date  of  the  delivery.    Texas,  etc.,  R.  Co.  v. 
320  Volume  V. 


Limitation  of  Liability. 


CARRIERS  OF  GOODS. 


Extent  of  Limitation. 


Reason  of  the  Bule.  —  The  facilities  of  the  carrier  for  tracing  a  loss  and  recover- 
ing the  goods  or  for  finding  out  the  true  cause  of  the  loss  or  injury  are  of  little 
use  after  the  lapse  of  a  considerable  time,  and  its  ability  to  defend  itself  or  to 
recover  the  goods  is  greatly  lessened  where  the  shipper  waits  for  some  time 
before  making  his  complaint ;  and  for  these  reasons  it  is  held  that  a  carrier 
may  properly  contract  with  the  shipper  that  he  must  present  his  claim  within 
a  fixed  time  or  forfeit  his  right  to  insist  upon  it.1 

Analogy  to  Contracts  of  Telegraph  Companies. —  Such  a  stipulation  has  constantly 
been  upheld  in  contracts  made  by  telegraph  companies,  and  the  considerations 
controlling  in  such  cases  apply  with  equal  force  to  contracts  between  a  carrier 
and  its  shippers.* 

Texas  Statute. —  Under  the  statute  now  in  force  in  Texas,  no  stipulation  is 
valid  which  limits  the  time  in  which  such  suits  may  be  brought  to  less  than 
two  years.3  The  statute  does  not  apply  to  cases  arising  before  its  passage,4 
nor,  it  seems,  to  contracts  for  transportation  between  points  in  different  states.5 

A  Failure  to  Bring  Suit  within  the  time  fixed  by  the  stipulation  will  not  affect 
the  shipper's  right  of  recovery  where  it  can  be  made  to  appear  that  the  failure 
to  sue  was  caused  by  the  fraud  or  misrepresentation  of  the  carrier  or  its  agent, 
whereby  the  shipper  was  induced  to  delay  his  suit  until  the  time  had  expired.6 

d.  Requiring  Claim  to  be  Presented  within  Fixed  Time  — 
(i)  General  Rule — Such  Stipulation  Valid  when  Reasonable.  —  The  same 
principles  which  justify  a  stipulation  fixing  the  time  within  which  a  suit  must 
be  brought  for  a  loss  of  or  injury  to  goods,  apply  to  a  stipulation  requiring 
the  shipper  to  present  his  claim  in  writing,  within  a  prescribed  time,  and  such 
stipulations,  where  the  time  fixed  is  not  unreasonable,  are  uniformly  upheld.7 


Klepper,  (Tex.  Civ.  App.  1893)  24  S.  W.  Rep. 
567. 

When  Stipulation  Not  Applicable.  —  In  Gulf, 
etc.,  R.  Co.  v.  Trawick,  80  Tex.  275,  modifying 
80  Tex.  272,  it  was  held  that  a  stipulation 
limiting  the  time  within  which  suit  must  be 
brought  would  not  apply  to  an  action  for  the 
loss  of  stock  escaping  from  defective  cattle 
pens  while  awaiting  shipment.  The  ship- 
per's right  of  action  in  this  case  was  twofold: 
for  the  escape  of  cattle  before  shipment  was 
begun  or  the  contract  of  limitation  entered 
into,  and  for  injuries  to  the  cattle  after  ship- 
ment. It  was  held  that  the  limitation  would 
apply  to  the  second  ground,  but  not  to  the  first. 

1.  Reasons  for  the  Rule  Stated.  —  In  Southern 
Express  Co.  v.  Caldwell,  21  Wall.  (U.  S.)  264, 
the  court,  by  Strong,  J.,  said:  "  The  defend- 
ants are  an  express  company.  We  cannot 
close  our  eyes  to  the  nature  of  their  business. 
They  carry  small  parcels,  easily  lost  or  mis- 
laid and  not  easily  traced.  They  carry  them 
in  great  numbers.  *  *  *  They  may  carry, 
they  often  do  carry,  hundreds,  even  thousands, 
of  packages  daily.  *  *  *  If  a  bailor  may 
delay  giving  notice  to  them  of  a  loss  or  mak- 
ing a  claim  indefinitely,  they  may  not  be  able 
to  trace  the  parcels  bailed  and  to  recover 
them,  if  accidentally  missent,  or  if  they  have, 
in  fact,  been  properly  delivered.  With  the 
bailor  the  bailment  is  a  single  transaction,  of 
which  he  has  full  knowledge,  with  the  bailee 
it  is  one  of  a  multitude." 

2.  See  the  title  Telegraphs  and  Tele- 
phones. See  also  Hill  v.  Western  Union  Tel. 
Co.,  85  Ga.  425,  21  Am.  St.  Rep.  166,  30  Am. 
&  Eng.  Corp.  Cas.  590;  Wolf  v.  Western 
Union  Tel.  Co.,  62  Pa.  St.  83,  1  Am.  Rep.  387; 
Western  Union  Tel.  Co.  v.  Brown,  84  Tex.  54. 
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3.  Texas  Statute.  —  See  Texas  Act  of  March 
4,  1891;  St.  Louis  South-Western  R.  Co.  v. 
Williams,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
225  (limitation  of  fourteen  days  invalid); 
Reeves  v.  Texas,  etc.,  R.  Co.,  11  Tex.  Civ. 
App.  514;  Gulf,  etc.,  R.  Co.  v.  Eddins,  7  Tex. 
Civ.  App.  116;  Gulf,  etc.,  R.  Co.  v.  Hume,  87 
Tex.  211  (limitation  of  forty  days  invalid); 
Gulf,  etc.,  R.  Co.  v.  Stanley,  (Tex.  1895)  33  S. 
W.  Rep.  no;  Gulf,  etc.,  R.  Co.  v.  Elliott,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  636. 

4.  Statute  Does  Not  Apply  to  Cases  Arising  Be- 
fore Its  Passage.  —  Gulf,  etc.,  R.  Co.  v.  White, 
(Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  322. 

5.  Nor  to  Interstate  Contracts.  —  See  supra,  this 
section,  By  What  Law  Validity  of  Special  Con- 
tract Governed.  See  also  supra,  this  title, 
Statutory  Penalties  for  Refusing  to  Deliver. 

6.  Failure  to  Sue  Caused  by  Carrier's  Fraud.  — 
Galveston,  etc.,  R.  Co.  v.  Silegman,  (Tex.  Civ. 
App.  1893)  23  S.  W.  Rep.  298;  Galveston,  etc., 
R.  Co.  v.  Kelley,  (Tex.  Civ.  App.  1894)  26  S. 
W.  Rep.  470;  Gulf,  etc.,  R.  Co.  v.  Trawick, 
68  Tex.  314,  2  Am.  St.  Rep.  494,  30  Am.  & 
Eng.  R.  Cas.  49. 

7.  General  Rule — Stipulation  Valid — -Eng- 
land.—  Simons  v.  Great  Western  R.  Co.,  18 
C.  B.  805,  86  E.  C.  L.  805;  Lewis  v.  Great 
Western  R.  Co.,  5  H.  &  N.  867,  29  L.  J.  Exch. 
425. 

Canada.  —  Grand  Trunk  R.  Co.  v.  McMillan, 
16  Can.  Sup.  Ct.  543,  42  Am.  &  Eng.  R.  Cas. 
468. 

Illinois.  —  Black  v.  Wabash,  etc.,  R.  Co.,  in 
I'1-  351.  53  Am.  Rep.  628,  25  Am.  &  Eng.  R. 
Cas.  388  (five  days,  and  may  require  claim 
to  be  made  under  oath);  Coles  v.  Louisville, 
etc.,  R.  Co.,  41  111.  App.  607. 

Indiana.  —  U.  S.  Express  Co.  v.  Harris,  51 
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"Waiver  —  Fraud    and    Misrepresentation  by 


Ind.  129;  Case  v.  Cleveland,  etc.,  R.  Co.,  11 
Ind.  App.  517  (ten  clays);  Baltimore,  etc.,  R. 
Co.  v.  Ragsdale,  14  Ind.  App.  406. 

Kansas.  —  Goggin  v.  Kansas  Pac.  R.  Co.,  12 
Kan.  416;  Sprague  v.  Missouri  Pac.  R.  Co.,  34 
Kan.  347,  23  Am.  &  Eng.  R.  Cas.  684. 

Kentucky.  —  Owen  v.  Louisville,  etc.,  R.  Co., 
S7  Ky.  626. 

Minnesota.  —  Armstrong  v.  Chicago,  etc.,  R. 
Co.,  53  Minn.  183. 

Mississippi.  —  Southern  Express  Co.  v.  Hun- 
nicutt,  54  Miss.  566,  28  Am.  Rep.  385. 

Missouri .  —  Rice  v.  Kansas  Pac.  R.  Co.,  63 
Mo.  314,  20  Am.  Ry.  Rep.  424. 

New  York. — Jennings  v.  Grand  Trunk  R. 
Co.,  127  N.  Y.  438,  49  Am.  &  Eng.  R.  Cas.  98; 
Kaisser  v.  Hoey,  (City  Ct.)  I  N.  Y.  Supp. 
429. 

North  Carolina. —  Capehart  v.  Seaboard, 
etc.,  R.  Co.,  77  N.  Car.  355;  Wood  v.  South- 
ern R.  Co.,  118  N.  Car.  1056. 

Pennsylvania.  —  Pavitt  v.  Lehigh  Valley  R. 
Co.,  153  Pa.  St.  302;  Weir  v.  Adams  Express 
Co.,  5  Phila.  (Pa.)  355,  cited  in  Adams  Ex- 
press Co.  v.  Reagan,  92  Am.  Dec.  335. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Trawick,  68 
Tex.  314,  2  Am.  St.  Rep.  494,  30  Am.  &  Eng. 
R.  Cas.  49  (seven  days  from  time  when  goods 
should  have  been  delivered  held  reasonable). 

Contra.  —  Southern  Express  Co.  v.  Tupelo 
Bank,  108  Ala.  517.  Compare  Adams  Express 
Co.  v.  Reagan,  29  Ind.  21,  92  Am.  Dec.  332. 

"  There  is  no  hardship  in  requiring  the 
bailor  to  give  notice  of  the  loss,  if  any,  or 
make  a  claim  for  compensation  within  a  rea- 
sonable time  after  he  has  delivered  the  parcel 
to  the  carrier.  There  is  great  hardship  in  re- 
quiring the  carrier  to  account  for  the  parcel 
long  after  that  time,  when  he  has  had  no  notice 
of  any  failure  of  duty  on  his  part,  and  when 
the  lapse  of  time  has  made  it  difficult,  if  not 
impossible,  to  ascertain  the  actual  facts." 
Southern  Express  Co.  v.  Caldwell,  21  Wall. 
(U.  S.)  264. 

In  Southern  Express  Co.  v.  Glenn,  16  Lea 
(Tenn.)472,  the  defendant  express  company  re- 
ceived for  carriage  a  package  of  money,  for 
which  it  gave  a  receipt  containing  this  stipula- 
tion :  "  This  company  is  not  to  be  liable,  in  any 
manner  or  to  any  extent,  for  any  loss,  dam- 
age, or  detention  of  such  package,  or  of 
its  contents,  or  of  any  portion  thereof,  occa- 
sioned by  the  acts  of  God,  or  the  public  enemy, 
mobs,  riots,  and  other  casualties  mentioned, 
unless  specially  insured  by  this  company 
and  so  specified  in  this  receipt.  In  no  event 
is  this  company  to  be  liable  for  a  greater 
sum  than  that  above  mentioned,  nor  shall  it 
be  liable  for  any  such  loss,  unless  the  claim 
therefor  shall  be  made  in  writing  at  this  office 
within  thirty  days  from  this  date."  A  loss  of 
two  hundred  dollars  having  occurred,  this  suit 
was  brought  to  recover  therefor.  The  trial 
court  instructed  the  jury  that  the  provision 
requiring  a  claim  to  be  made  within  thirty 
days  need  not  be  considered  by  them  because 
it  applied  only  to  losses  from  an  act  of  God  or 
the  public  enemy,  etc.  But  this  was  held  to 
be  error,  the  court  saying  that  the  words  "  such 
loss  "  had  reference  to  the  loss  of  the  package 


Carrier.  —  Such  a  stipulation  may  be 

and  not  to  the  means  by  which  it  was  or 
might  be  occasioned. 

The  plaintiff's  declaration  is  demurrable  if 
it  fails  to  aver  compliance  with  the  provision. 
See  Louisville,  etc.,  R.  Co.  v.  Widman,  10 
Ind.  App.  92. 

Connecting  Lines.  —  Where  the  contract  re- 
quires notice  to  the  carrier  at  the  destination 
of  the  goods,  and  the  goods  are  sent  over  sev- 
eral lines,  the  shipper  or  consignee  is  not 
bound  to  give  notice  to  the  initial  carrier  at 
the  point  where  the  goods  left  its  line.  Atchi- 
son, etc.,  R.  Co.  v.  Grant,  6  Tex.  Civ.  App. 
674.  See  also  Wichita,  etc.,  R.  Co.  v.  Kochv 
47  Kan.  753,  55  Am.  &  Eng.  R.  Cas.  452. 

In  Dakota  —  Stipulation  Must  Be  Signed.  — 
Under  the  statute  (Civ.  Code  Dak.,  §  1261), 
the  stipulation  is  not  valid  unless  signed  by 
the  shipper.  Hartwell  v.  Northern  Pac.  Ex- 
press Co.,  5  Dakota  463. 

Application  of  Rule.  —  A  stipulation  that  no- 
claim  in  respect  of  goods  lost  or  injured  will  be 
allowed  unless  made  within  three  days  is  valid. 
Moore  v.  Great  Northern  R.  Co.,  L.  R.  8  Ir.  95. 
So  of  a  general  rule  of  a  railroad  company  that 
"  no  claim  for  loss  or  damage  *  *  *  will  be 
allowed  unless  notice  in  writing  is  given 
*  *  *  within  twenty-four  hours  after  the 
goods  are  delivered."  Kyle  v.  Buffalo,  etc., 
R.  Co.,  16  U.  C.  C.  P.  76.  See  also  Nicholson 
v.  Willan,  5  East  507. 

A  condition  in  a  contract  of  shipment  pro- 
vided that  no  claim  for  damages  to  goods,  or 
for  their  loss  or  detention,  should  be  allowed 
unless  notice  in  writing,  with  particulars,  was 
given  to  the  station  agent  at  or  nearest  the 
place  of  delivery  within  thirty-six  hours  after 
delivery  of  the  goods  in  respect  to  which  the 
claim  was  made.  In  an  action  against  the  car- 
rier, a  plea  setting  up  a  noncompliance  with 
this  condition  was  demurred  to,  and  the  plaid- 
tiff  did  not  appeal  from  the  judgment  overruling 
the  demurrer.  It  was  held  that  on  these  facts 
the  question  of  the  sufficiency  in  law  of  the  de- 
fense was  res  adjudicata.  It  was  held  also  that, 
part  of  the  consignment  having  been  lost,  such 
notice  should  have  been  given  in  respect  to  the 
same  within  thirty-six  hours  after  the  delivery 
of  the  goods  which  arrived  safely.  Grand 
Trunk  R.  Co.  v.  McMillan,  16  Can.  Sup.  Ct. 
543,  42  Am.  &  Eng.  R.  Cas.  468,  allowing 
appeal,  15  Ont.  App.  14,  affirming  12  Ont.  Rep. 
103. 

Requiring  Claim  to  be  Made  in  Thirty  Days.  — 

In  Southern  Express  Co.  v.  Caperton,  44  Ala. 
101,  4  Am.  Rep.  118,  the  receipt  for  the  goods 
shipped  contained  a  provision  that  there 
should  be  no  liability  for  any  loss  unless  the 
claim  therefor  should  be  made  in  writing  at 
the  office  of  the  company  at  S.,  within  thirty 
days  from  the  date  of  the  receipt,  in  a  state- 
ment to  which  the  receipt  should  be  annexed. 
The  receipt  was  signed  by  the  company's  agent 
alone.  The  court,  after  remarking  that  the 
carrier  could  not  limit  its  liability  by  general 
notice  or  for  negligence,  added  that  it  could 
not,  by  contract,  make  a  statute  of  limitations 
so  short  as  to  become  a  means  of  fraud;  that 
it  was  the  duty  of  the  defendant  to  deliver 
the  package  to  the  consignee,  and  it  was  "more 
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waived  by  the  carrier; 1  and  it  cannot  be  set  up  where  the  carrier  has  wrong- 
fully induced  the  shipper  to  delay  his  claim  until  after  the  expiration  of  the 
time  prescribed,  by  promising  to  find  the  goods  or  by  similar  representations.* 

When  Time  Begins  to  Run. — -  Nor  does  the  time  begin  to  run  where  the  goods 
are  reported  lost  and  the  carrier  is  making  efforts  to  trace  them,  but  only  after 
such  efforts  have  been  abandoned.3 

Question  of  Eeasonableness.  —  The  stipulation  is  valid  only  where  it  does  not 
appear  that  the  limit  of  time  fixed  is  unreasonable;  if  the  time  limited  is 


than  unreasonable  to  allow  it  to  appropriate  the 
property  of  another  by  a  failure  to  perform  a 
duty,  and  that,  too,  under  the  protection  of  a 
writing  signed  only  by  its  agent,  the  assent  to 
which  by  the  other  party  is  only  proven  by  his 
acceptance  of  the  paper."  But  in  Southern 
Express  Co.  v.  Caldwell,  21  Wall.  (U.  S.)  270, 
this  case  is  declared  to  be  a  "  very  unsatisfac- 
tory one.  It  appears  to  have  regarded  the 
stipulation  as  a  statute  of  limitations,  which 
it  clearly  was  not,  and  it  leaves  us  in  doubt 
whether  the  decision  was  not  rested  on  the 
ground  that  there  was  no  sufficient  evidence  of 
a  contract."  The  doctrine  of  the  former  case 
has,  however,  been  subsequently  re-affirmed 
by  the  Alabama  court  where  it  holds  that  a 
stipulation  providing  that  the  shipper  shall 
not  be  entitled  to  sue  unless  he  presents  his 
claim,  in  writing,  within  thirty-two  days  from 
the  date  of  the  shipping  contract,  is  unreason- 
able and  invalid.  Southern  Express  Co.  v. 
Tupela  Bank,  108  Ala.  517. 

In  Weir  v.  Adams  Express  Co.,  5  Phila. 
(Pa.)  355,  decided  by  Sharswood,  P.  J.,  the 
claim  of  the  shipper  was  required  to  be  made 
of  the  express  company  within  thirty  days 
after  the  property  had  been,  or  ought  to  have 
been,  received;  and  the  ruling  was  that  the 
owner  had  lost  his  remedy,  where  non-deliv- 
ery was  complained  of,  if  the  claim  was  not 
preferred  within  thirty  days  after  delivery 
ought  to  have  been  made.  Such  a  provision 
in  the  contract  was  held  to  be  reasonable  as 
enabling  the  express  company,  while  the  mat- 
ter was  fresh,  to  institute  proper  inquiries  and 
furnish  themselves  with  evidence  on  the 
subject. 

In  Southern  Express  Co.  v,  Hunnicutt,  54 
Miss.  568,  28  Am.  Rep.  385,  the  foregoing  case 
is  reviewed  with  approval  and  the  court,  by 
Simrall,  C.  J.,  say:  "  The  chief  business  of 
express  companies,  as  is  well  known,  is  to 
carry  small  but  valuable  packages.  There  is 
more  or  less  liability  that,  in  the  vast  multi- 
tude of  parcels  which  they  handle,  passing 
through  the  hands  of  so  many  agents,  a  loss, 
by  mistake  or  accident,  or  by  the  appropria- 
tion of  an  employee,  will  at  times  occur.  It  is 
not  unreasonable  that  the  individual  shippers 
who  have,  or  may  be  supposed  to  have,  distinct 
knowledge  and  recollection,  should  be  required 
to  give  notice  of  non-delivery  or  unreasonable 
delay.  *  *  *  The  Stipulation  is  no  more 
than  a  condition  with  which  the  owner  and 
shipper  must  comply  or  lose  his  claim;  if  he 
does  comply,  he  may  bring  his  suit  within  the 
time  prescribed  by  the  statute  of  limitations." 

Not  a  Limitation  of  Liability.  —  The  cases 
cited  above  in  this  note  sustain  such  stipula- 
tions even  where  the  loss  is  one  caused  by 
the  defendant  company's  negligence.  And 


this  is  the  accepted  doctrine.  But  in  Missouri 
Pac.  R.  Co.  v.  Harris,  67  Tex.  166,  28  Am.  & 
Eng.  R.  Cas.  108,  the  court  holds  that  such  a 
stipulation  is  a  limitation  of  the  common-law 
liability  of  the  carrier  and  of  no  effect  where 
the  loss  is  one  resulting  from  the  carrier's 
negligence. 

Requiring  Claim  to  be  Adjusted  before  Removal 
of  Goods.  —  A  stipulation  requiring  that  the  ex- 
tent of  the  loss  or  damage  shall  be  adjusted 
before  the  removal  of  the  goods  from  the  sta- 
tion, and  a  claim  made  to  a  trace  agent  of  the 
company  within  thirty  days,  is  held  invalid  as 
being  unreasonable.  Capehart  v.  Seaboard, 
etc.,  R.  Co.,  81  N.  Car.  438,  31  Am.  Rep.  505. 
See  the  title  Carriers  of  Live  Stock. 

1.  Waiver  of  Notice  of  Claim.  —  The  waiver 
may  be  express  or  may  be  implied  from  con- 
duct inconsistent  with  an  intent  to  rely  upon 
the  stipulation.  See  Hutch,  on  Carr.  (2d  ed.), 
§  259;  Central  R.  Co.  v.  Pickett,  87  Ga.  734, 
55  Am.  &  Eng.  R.  Cas.  337,  note;  Bennett  v. 
Northern  Pac.  Express  Co.,  12  Oregon  49; 
Merrill  v.  American  Express  Co.,  62  N.  H. 
514;  Rice  v.  Kansas  Pac.  R.  Co.,  63  Mo.  314, 
20  Am.  Ry.  Rep.  424;  Hudson  v.  Northern 
Pac.  R.  Co.,  92  Iowa  231;  Hess  v.  Missouri 
Pac.  R.  Co.,  40  Mo.  App.  202.  acceptance  of 
shipper's  letter  stating  his  claim  is  a  waiver. 

The  Waiver  May  be  Made  by  the  Carrier's 
Agent  agreeing,  after  having  examined  into 
the  matter,  to  pay  a  specified  sum  in  satisfac- 
tion of  the  claim  to  be  made.  International, 
etc.,  R.  Co.  v.  Underwood,  62  Tex.  21,  21  Am. 
&  Eng.  R.  Cas.  143.  Or  by  his  receiving  the 
claim  and  treating  it  as  a  pending  matter. 
Wabash,  etc.,  R.  Co.  v.  Brown,  152  111.  484, 
affirming  51  111.  App.  656. 

The  court  will  not  sustain  a  verdict  for  a 
shipper  who  has  failed  to  give  notice  within 
the  time  required  by  the  contract,  even  where 
there  is  evidence  of  waiver  of  such  notice  by 
the  company,  if  it  appears  that  no  point  was 
presented  by  the  plaintiff  on  the  question  of 
waiver  and  the  charge  of  the  court  contained 
no  allusion  to  it,  but  a  new  venire  will  be 
awarded.  Pavitt  v.  Lehigh  Valley  R.  Co., 
153  Pa.  St.  302. 

A  remark  by  the  carrier's  agent  that  the 
plaintiff  need  not  sue  the  company,  that  he 
could  get  his  money  without  suit,  was  held  to. 
amount  to  a  waiver  of  the  stipulation.  Wood 
v.  Southern  R.  Co.,  118  N.  Car.  1056. 

2.  Memphis,  etc.,  R.  Co.  v.  Holloway,  9 
Baxt.  (Tenn.)  188. 

3.  Ghormley  v.  Dinsmore,  51  N.  Y.  Super. 
Ct.  196.  See  also  Wilson  v.  Wabash,  etc., 
R.  Co.,  23  Mo.  App.  50,  where  the  stipulation 
was  that  notice  should  be  made  within  five 
days  "  from  the  time  said  stock  is  removed 
from  said  cars. " 
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unreasonably  short  with  reference  to  the  circumstances  of  any  particular  case, 
the  stipulation  will  not  be  allowed  to  affect  the  shipper's  rights,  though  the 
time  fixed  might  be  abundantly  reasonable  in  all  ordinary  cases.1  It  seems 
that  the  question  of  the  reasonableness  of  any  particular  limit  of  time  is  for 
the  jury.2 

Where  Carrier  Acts  as  Warehouseman.  —  The  stipulation  applies  as  well  where  the 
carrier's  liability  as  such  has  ended,  and  it  is  acting  as  a  warehouseman  only 
at  the  time  the  loss  or  injury  occurs.3 

Claims  Based  upon  Fall  in  Market  Price. —  But  its  application  is  confined  to  claims 
for  damages  arising  from  a  loss  of  or  injury  to  the  goods  themselves,  and  not 
to  claims  based  upon  a  fall  in  the  market  price  of  the  goods  during  the  time 
they  are  delayed.4 

(2)  When  Stipulation  Not  Applicable. — The  stipulation  that  the  carrier 
shall  not  be  liable  for  a  loss  or  injury  unless  the  claim  therefor  is  presented  in 
writing  within  a  specified  number  of  days  after  the  occurrence  of  the  loss  or 
injury,  has  no  application,  and  is  not  to  be  considered,  in  cases  where  the  car- 
rier was,  of  necessity,  aware  of  the  loss  and  of  its  extent,  as  where  the  claim 
is  for  damages  caused  by  the  negligent  delay  of  the  carrier's  agent  in  forward- 
ing the  goods  from  the  point  of  shipment,5  or  where  there  was  a  complete 


1.  Limit  Unreasonable.  —  Adams  Express  Co. 
v.  Reagan,  29  Ind.  21,  92  Am.  Dec.  332;  Gog- 
gin  v.  Kansas  Pac.  R.  Co.,  12  Kan.  419; 
Browning  v.  Long  Island  R.  Co.,  2  Daly  (N. 
Y.)  117;  Memphis,  etc.,  R.  Co.  v.  Holloway,  9 
Baxt.  (Tenn.)  188. 

A  provision  in  a  bill  of  lading  that  con- 
signees are  requested  to  notify  the  company 
of  any  errors  within  twenty-four  hours  "  or 
the  company  will  consider  their  liability  as 
ended,"  will  not  prevent  a  shipper  from  suing 
for  damages  to  goods  caused  by  the  carrier's 
negligence,  although  no  notice  was  given  of 
the  loss.  Sanford  v.  Housatonic  R.  Co.,  11 
Cush.  (Mass.)  155. 

In  another  case  one  of  the  conditions  in  the 
bill  of  lading  was  to  the  effect  that  no  claim 
for  loss  or  detention  should  be  allowed  unless 
notice  in  writing  and  particulars  of  the  claim 
was  "given  to  station  freight  agent  at  or  near- 
est to  the  place  of  delivery  within  thirty-six 
hours  after  the  goods,  in  respect  to  which  said 
claim  is  made,  are  delivered."  It  was  held 
that  this  provision  was  applicable  to  ship- 
ments beyond  the  terminus  of  the  defendant's 
railway,  but  that,  in  view  of  the  nature  of 
the  property  and  of  the  claim  for  damages, 
the  time  specified  was  unreasonable,  and  so 
it  was  not  applicable  to  the  shipments  in 
question,  and  a  failure  to  give  such  a  notice 
was  not  a  bar  to  a  recovery.  Jennings  v. 
Grand  Trunk  R.  Co.,  127  N.  Y.  438,  49  Am. 
&  Eng.  R.  Cas.  98,  affirming  52  Hun  (N.  Y.) 
227. 

In  Adams  Express  Co.  v.  Reagan,  29  Ind. 
21,  92  Am.  Dec.  332,  a  limitation  of  thirty  days 
for  the  presentation  of  a  claim  was  held  un- 
reasonable, in  view  of  the  state  of  war  then  in 
existence  and  the  disturbed  condition  of  the 
country  and  of  transportation.  It  was  held 
that  the  stipulation  was,  under  the  circum- 
stances, void  as  against  public  policy. 

Where  the  injury  .is  of  such  a  character 
that  its  extent  and  effect  cannot  be  determined 
for  some  time,  the  stipulation  cannot  bar  the 
shipper's  action.  Thus,  where  a  young  bull 
was  injured  in  transit,  but  it  was  some  months 


before  the  owner  could  discover  the  effect  of 
the  injury,  it  was  held  that  he  might  maintain 
his  action  although  the  stipulated  time  had 
long  been  passed.  Harned  v.  Missouri  Pac. 
R.  Co.,  51  Mo.  App.  482. 

Where  the  notice  is  required  to  be  presented 
within  thirty  days  after  the  loss  or  injury,  and 
it  appears  that  that  length  of  time  might  fairly 
be  required  for  the  transportation  of  the  goods 
to  their  destination,  the  limitation  is  unreason- 
able and  will  not  be  enforced.  Central  Ver- 
mont R.  Co.  v.  Soper,  59  Fed.  Rep.  879,  61 
Am.  &  Eng.  R.  Cas.  151,  note.  And  in  Pacific 
Express  Co.  v.  Darnell,  (Tex.  1887)  6  S.  W. 
Rep.  765,  a  limit  of  sixty  days  from  the  date 
of  shipment,  without  reference  to  the  time  of 
loss,  was  held  unreasonable. 

2.  Question  for  the  Jury.  —  Texas,  etc.,  R. 
Co.  v.  Barber,  (Tex.  Civ.  App.  1895)  30  S.  W. 
Rep.  500;  Gulf,  etc.,  R.  Co.  v.  Wright,  1  Tex. 
Civ.  App.  402,  limitation  of  one  day. 

In  Texas,  etc.,  R.  Co.  v.  Adams,  78  Tex. 
372,  22  Am.  St.  Rep.  56,  the  limit  of  time  in 
which  the  claim  was  required  to  be  presented 
was  fixed  by  the  contract  at  thirty-six  hours 
from  time  of  delivery.  The  plaintiff  received 
her  goods  on  Saturday  afternoon,  but  did  not 
open  them  until  Monday,  being  sick  during 
the  interval.  It  was  held  that  the  trial  court 
properly  submitted  to  the  jury  the  question  as 
to  whether  the  limit  fixed  was  reasonable. 

The  question  is  for  the  jury  whether  the 
contract  is  one  for  an  interstate  shipment  or 
for  a  domestic  one.    International,  etc.,  R. 
Co.  v.  Garrett,  5  Tex.  Civ.  App.  540. 

3.  Where  Carrier  is  Acting  as  a  Warehouseman. — 
Armstrong  v.  Chicago,  etc.,  R.  Co.,  53  Minn. 
183. 

4.  Does  Not  Apply  where  Claim  is  for  Fall  in 
Market  Price  during  Delay.  —  Leonard  v.  Chi- 
cago, etc.,  R.  Co.,  54  Mo.  App.  293. 

5.  When  Stipulation  Inapplicable.  —  Baltimore, 
etc.,  Express  Co.  v.  Cooper,  66  Miss.  558,  14 
Am.  St.  Rep.  586,  40  Am.  &  Eng.  R.  Cas.  97; 
Atchison,  etc.,  R.  Co.  v.  Temple,  47  Kan.  7. 
See  also  Cross  v.  Graves,  4  Tex.  App.  Civ. 
Cas.,  §  100. 
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failure  to  deliver,1  or  where  the  injury  to  the  goods  was  examined  by  the  car- 
rier's agent  in  person  for  the  purpose  of  ascertaining  its  extent.2 

(3)  Where  Statute  Prohibits  Limitation  of  Liability.  —  The  fact  that  a  statute 
may  exist  which  prohibits  a  railroad  company  or  other  common  carrier  from 
limiting  its  common-law  liability  by  special  contract  does  not  affect  the  validity 
of  a  stipulation  requiring  notice  of  damage  within  a  certain  time,  such  a  stipula- 
tion not  being  properly  a  limitation  of  liability,  but  a  matter  affecting  only 
the  consignee's  remedy.3 


A  stipulation  in  a  contract  for  transportation 
to  the  effect  that  the  shipper  shall  give  notice 
of  any  claim  for  damages  before  the  property 
shipped  is  removed  from  the  station  at  the 
place  of  destination  has  no  application  to  a  re- 
moval by  the  carrier,  but  covers  only  a  removal 
by  the  shipper  or  owner.  Baker  v.  Missouri 
Pac.  R.  Co.,  34  Mo.  App.  98. 

The  stipulation  is  not  enforceable  where  the 
defendant  company,  by  pretended  offers  of 
compromise,  induced  the  plaintiff  to  postpone 
his  action  until  after  the  expiration  of  the  time 
limited.  Gulf,  etc.,  R.  Co.  v.  Gatewood,  79 
Tex.  89. 

To  an  action  for  the  non-delivery  of  goods 
delivered  to  the  defendant  company  to  be  car- 
ried, the  company  set  up  that  it  duly  carried 
and  delivered  the  goods  to  the  plaintiff,  but 
that  he  did  not,  as  required  by  one  of  the 
terms  of  the  special  contract  made  between 
them,  give  the  defendant  notice  of  any  damage 
or  loss  within  thirty-six  hours  thereafter.  It 
was  held  that  the  defense  must  fail,  since  the 
evidence  showed  that  the  goods  were  never 
carried  or  delivered  as  alleged.  Steele  v. 
Grand  Trunk  R.  Co.,  31  U.  C.  C.  P.  260. 

Attempt  to  Compromise.  —  Where  the  written 
contract  with  the  defendant  company  required 
that  the  company  should  be  notified  in  writing 
of  the  extent  of  the  damage  sustained  by 
freight  while  in  transit,  before  suit  should  be 
brought  therefor,  and  there  was  evidence  on 
the  trial  tending  to  show  that  compliance  with 
this  stipulation  had  been  waived  by  the  com- 
pany, whose  agent,  after  examining  into  the 
alleged  injury,  agreed  to  pay  a  fixed  sum  in 
satisfaction  of  such  injury,  a  verdict  against 
the  carrier  for  the  amount  of  such  agreed  sum 
was  not  disturbed.  International,  etc.,  R.  Co. 
v.  Underwood,  62  Tex.  21,  21  Am.  &  Eng. 
R.  Cas.  143;  Chicago,  etc.,  R.  Co.  v.  Katzen- 
bach,  118  Ind.  174,  38  Am.  &  Eng.  R.  Cas.  375. 

Damages  Arising  before  Signing  of  Contract  — 
Failure  to  Furnish  Cars.  —  The  case  of  Cross  v. 
Graves,  4  Tex.  App.  Civ.  Cas.,  §  100,  was  an 
action  to  recover  damages  for  the  breach,  by 
the  defendants,  of  a  verbal  contract  to  furnish 
cars  on  a  certain  day.  It  appeared  that  on  the 
failure  of  the  defendants  to  furnish  cars  as 
agreed,  the  plaintiff  shipped  his  stock  under  a 
bill  of  lading  which  stipulated  for  a  notice  of 
claim  for  damages.  It  was  held  that  the 
stipulation  could  not  apply  to  this  action,  it 
being  for  damages  arising  before  the  stipula- 
tion was  made.  See  also  McCarty  v.  Gulf, 
etc.,  R.  Co.,  79  Tex.  33. 

1.  Where  There  Is  a  Complete  Failure  to  De- 
liver.—  Galveston,  etc.,  R.  Co.  v.  Ball,  80 
Tex.  603;  Central  R.  Co.  v.  Pickett,  87  Ga. 
734.  55  Am.  &  Eng.  R.  Cas.  337,  note. 

Where  the  clause  requires  the  claim  for  loss 


or  damage  to  be  presented  within  a  specified 
time  after  delivery  of  the  goods,  it  has  no 
application  to  a  case  where  there  has  been  no 
actual  delivery.  The  clause  is  to  be  most 
strictly  construed  against  the  carrier,  and 
therefore  cannot  be  taken  as  requiring  a  pre- 
sentation of  the  claim  within  the  specified  time 
after  delivery  should  have  been  made.  Porter 
v.  Southern  Express  Co.,  4  S.  Car.  135,  16  Am. 
Rep.  762. 

The  Provision  Is  Not  Applicable  to  a  Suit  for  the 
Statutory  Penalty  declared  against  carriers  for 
failure  to  feed  and  water  stock  in  course  of 
transportation.  Gulf,  etc.,  R.  Co.  v.  Gray, 
(Tex.  Civ.  App.  1894)  24  S.  W.  Rep.  837. 

2.  Owen  v.  Louisville,  etc.,  R.  Co.,  87  Ky. 
626;  Harned  v.  Missouri  Pac.  R.  Co.,  51  Mo. 
App.  482. 

Where  the  carrier's  servants  took  charge  of 
the  animal  injured  and,  after  taking  him  to  a 
distant  spot,  killed  him,  the  notice  was  unnec- 
essary, the  act  of  the  carrier  being  a  waiver. 
Richardson  v.  Chicago,  etc.,  R.  Co.,  1  Mo. 
App.  Rep.  401. 

3.  Stipulation  Valid  though  Statute  Prohibits 
Limitation  of  Liability.  —  The  Texas  statute 
prohibited  railroad  companies  or  other  com- 
mon carriers  from  limiting,  by  special  contract 
or  otherwise,  their  liability  as  it  exists  at  com- 
mon law.  And  in  Gulf,  etc.,  R.  Co.  v.  Maetze, 
2  Tex.  App.  Civ.  Cas.,  §  631,  18  Am.  &  Eng.  R. 
Cas.  613,  it  was  held  that  a  stipulation  re- 
quiring claims  to  be  presented  within  a  fixed 
time  was  invalid  as  being  a  limitation  for- 
bidden by  the  statute.  See  also  Galveston,  etc., 
R.  Co.  v.  Harmon,  2  Tex.  App.  Civ.  Cas.,  §  136; 
Texas,  etc.,  R.  Co.  v.  Davis,  2  Tex.  App.  Civ. 
Cas.,  §  191. 

But  in  a  later  case,  decided  by  the  Supreme 
Court,  the  better  doctrine  is  stated  to  be  that 
such  a  stipulation  is  valid,  it  not  being  a  limi- 
tation of  liability  contemplated  by  the  statute. 
Gulf,  etc.,  R.  Co.  v.  Trawick,  68  Tex.  314,  2 
Am.  St.  Rep.  494,  30  Am.  &  Eng.  R.  Cas.  49. 
See  also  cases  cited  supra,  this  section,  Limit- 
ing Time  in  Which  Suit  Must  be  Brought. 

Texas  Statute. — The  Act  of  March,  1891  (Rev. 
Stat,  of  1895,  art.  3379),  provides  that  any  stipu- 
lation fixing  a  time  within  which  such  a  notice 
shall  be  given  at  less  than  ninety  days  from 
the  date  of  the  injury  shall  be  void.  Under 
this  a  forty-days  limitation  is  invalid.  St. 
Louis,  etc.,  R.  Co.  -•.  Hays,  (Tex.  Civ.  App. 
1896)  35  S.  W.  Rep.  476.  So  also  of  a  stipula- 
tion requiring  notice  before  removing  the 
goods.  Gulf,  etc.,  R.  Co.  -'.  Yates,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  355. 

The  statute  does  not  affect  contracts  for  in- 
terstate shipments,  but  even  in  such  cases  the 
burden  is  still  on  the  carrier  to  show  that  the 
limitation  is  a  reasonable  one.  Galveston, 
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(4)  Carrier  Must  Prove  Limit  to  Be  Reasonable.  —  It  seems  that  the  burden 
of  proof  is  on  the  carrier,  where  there  is  a  stipulation  requiring  the  shipper, 
as  a  condition  precedent  to  any  right  of  recovery,  to  give  notice  of  his  claim 
within  a  prescribed  time,  to  prove  facts  and  circumstances  showing  the  stipu- 
lation to  be  a  reasonable  one  and  to  prove  a  violation  of  the  stipulation  on  the 
part  of  the  shipper.1 

Reasonable  Opportunity  for  Compliance.  —  It  must  also  appear  that  the  shipper  or 
consignee  was  afforded  a  reasonable  opportunity  for  complying  with  the  pro- 
visions of  the  stipulation,2  and  testimony  is  always  admissible  to  show  whether 


etc.,  R.  Co.  v.  Williams,  (Tex.  Civ.  App.  1894) 
25  S.  W.  Rep.  311. 

In  Dakota.  —  Under  Dak.  Civ.  Code,  §  1261, 
the  stipulation  is  not  valid  unless  signed  by 
the  shipper.  Hartwell  v.  Northern  Pac.  Ex- 
press Co.,  5  Dakota,  463. 

In  Kentucky.  —  Under  the  Constitution  of 
Kentucky,  §  196,  it  seems  that  a  stipulation 
requiring  notice  is  invalid.  Ohio,  etc.,  R.  Co. 
v.  Tabor,  (Ky.  1895)  32  S.  W.  Rep.  168,  (Ky. 
1896)  36  S.  W.  Rep.  18. 

1.  Burden  of  Proof.  —  Houston,  etc.,  R.  Co.  v. 
Davis,  ir  Tex.  Civ.  App.  24;  Houston,  etc., 
R.  Co.  v.  Davis,  (Tex.  1895)  32  S.  W.  Rep.  510 
(and  such  facts  should  be  pleaded  by  the  car- 
rier); St.  Louis,  etc.,  R.  Co.  v.  Hays,  (Tex.  Civ. 
App.  1896)  35  S.  W.  Rep.  476;  Missouri  Pac. 
R.  Co.  v.  Paine,  I  Tex.  Civ.  App.  621  (limita- 
tion of  one  day).  Compare  Atchison,  etc.,  R. 
Co.  v.  Crittenden,  4  Kan.  App.  512. 

In  the  case  first  above  cited,  the  writer  of 
the  opinion  expressed  a  doubt  whether  a  stipu- 
lation requiring  notice  by  the  shipper  was 
valid  unless  the  name  of  the  person  to  whom 
the  notice  must  be  given  was  stated  in  the 
stipulation.  And  in  an  earlier  case  a  similar 
doubt  was  expressed,  and  it  was  held  that  an 
answer  by  the  carrier,  to  an  action  against  it 
for  loss  of  goods,  setting  up  and  relying  on 
such  a  stipulation,  was  demurrable  for  failing 
to  allege  that  the  company  had  an  officer  or 
agent  near  the  place  of  delivery  to  whom  the 
notice  might  be  given.  Missouri  Pac.  R.  Co. 
v.  Harris,  67  Tex.  167.  See  also  Fort  Worth, 
etc.,  R.  Co.  v.  Greathouse,  82  Tex.  104. 

The  stipulation,  if  relied  on  by  the  carrier, 
must  be  specially  pleaded  as  a  defense.  West- 
cott  v.  Fargo,  6t  N.  Y.  542,  19  Am.  Rep.  300. 

2.  Shipper  or  Consignee  Must  have  Had  Reason- 
able Opportunity  for  Complying  with  Stipulation. — 
Thus  where  the  stipulation  requires  that  the 
notice  be  given  to  some  general  officer  of  the 
company  or  to  its  nearest  station  agent,  and 
the  goods  are  delivered  in  a  large  city  where 
it  is  doubtful  whether  the  company  had  any 
station  agent,  it  should  appear  that  the 
shipper  or  consignee  knew,  or  ought  to  have 
known,  who  were  the  general  officers,  and  that 
they  were  so  accessible  that  they  might  be 
reached  by  the  consignee  within  the  time 
limited,  by  the  exercise  of  fair  diligence.  Mis- 
souri Pac.  R.  Co.  v.  Childers,  (Tex.  Civ.  App. 

1895)  29  S.  W.  Rep.  559.  See  a  similar  case  in 
Engesether  v.  Great  Northern  R.  Co.,  (Minn. 

1896)  68  N.  W.  Rep.  4,  where  the  provision  re- 
quiring notice  was  held  unreasonable,  the 
place  of  delivery  being  on  the  line  of  another 
company  at  a  point  where  the  original  com- 
pany, whose  agent  was  to  be  notified,  had 
no  agent  or  officer,  although  such  company 


had  an  agent  ten  miles  away.  See  also  Gal- 
veston, etc.,  R.  Co.  v.  Short.  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  142. 

Stipulation  Void  for  Uncertainty.  —  In  Smitha 
v.  Louisville,  etc.,  R.  Co.,  86  Tenn.  198,  the 
provision  in  the  contract  was  that  the  shipper 
"  agrees  that,  as  a  condition  precedent  to  his 
right  to  recover  any  damages  for  loss  or  injury 
to  said  stock,  he  will  give  notice,  in  writing,  of 
his  claim  thereof  to  some  officer  of  said  party 
of  the  first  part  [the  carrier],  or  its  nearest  sta- 
tion agent,  before  said  stock  is  removed  from 
the  place  of  destination  above  mentioned,  or 
from  the  place  of  delivery  of  the  same  to  said 
party  of  the  second  part,  and  before  said  stork 
is  mingled  with  other  stock."  It  was  held  that 
the  provision  was  void  for  uncertainty  as  to 
the  person  to  whom  the  notice  was  to  be  given, 
and  also  because  it  imposed  an  unreasonable 
and  difficult  duty  on  the  shipper  as  a  condition 
precedent  to  his  right  to  recover. 

A  shipper  of  live  stock  does  not  lose  his  right 
to  sue  for  a  loss  by  a  provision  in  the  contract 
of  shipment  providing  that  any  claim  for  loss 
or  damage  must  be  presented  within  thirty 
days  from  date  of  shipment  "  in  order  to  re- 
ceive attention,"  the  words  "  to  receive  atten- 
tion "  being  too  vague  and  uncertain  as  to 
what  results  would  follow,  for  a  failure  to 
present  a  claim  to  deprive  a  party  of  a  right 
of  action.  Dunn  v.  Hannibal,  etc.,  R.  Co.,  68 
Mo.  268. 

Defendant  Company's  Answer  Must  Show  Reason- 
able Circumstances.  —  The  rule  in  Texas  is  that 
where  the  defendant  company  sets  up  the 
provision  of  the  special  contract  requiring 
notice  of  the  claim  for  damages  as  a  defense, 
the  plea  setting  up  such  defense  is  defective  if 
it  fails  to  show  that  there  was  an  agent  to 
whom  such  notice  could  have  been  given,  and 
that  he  was  accessible  to  the  plaintiff  without 
unreasonable  trouble.  It  must  also  show  who 
the  agent  was,  and  that  the  plaintiff  knew  or 
might  have  known  him.  Galveston,  etc.,  R.  Co. 
v.  Thompson,  (Tex.  Civ.  App.  1893)  23  S.  W. 
Rep.  930;  Galveston,  etc.,  R.  Co.  v.  Williams, 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  1019, 
reversing  25  S.  W.  Rep.  311 ;  Fort  Worth,  etc.,  R. 
Co.  v.  Greathouse,  82  Tex.  104;  49  Am.  &  Eng. 
R.  Cas.  157;  Missouri  Pac.  R.  Co.  v.  Harris, 
67  Tex.  166,  28  Am.  &  Eng.  R.  Cas.  107;  Good 
v.  Galveston,  etc.,  R.  Co.,  (Tex.  1889)  11  S.  W. 
Rep.  854;  Missouri  Pac.  R.  Co.  v.  Cornwall,  70 
Tex.  611. 

The  carrier  is  required  to  prove  that  it  had 
an  agent  or  officer  at  the  place  of  destination 
to  whom  the  notice  might  have  been  given, 
and  in  the  absence  of  such  proof  the  stipula- 
tion will  be  held  unreasonable  and  void.  Gal- 
veston, etc.,  R.  Co.  v.  Boothe,  3  Tex.  App. 
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the  carrier  had  any  general  or  other  agent,  to  whom  the  notice  was  required 
to  be  given,  within  reasonable  distance  of  the  place  of  delivery.1 

(5)  Shipper  Must  Prove  Compliance.  —  The  shipper,  in  order  to  recover, 
must  show  a  compliance  with  the  stipulation,2  although  it  seems  that  proof  of  a 
substantial  compliance  is  sufficient.3 

e.  Stipulation  Requiring  Claim  to  Be  Made  before  Removal  of 
GOODS.  —  Stipulations  requiring  that  the  shipper  or  consignee  shall  present 
the  claim  for  damages  to  the  carrier's  agent  before  the  removal  of  the  goods 
from  the  station  are  found  almost  exclusively  in  contracts  for  the  transporta- 
tion of  cattle,  and  are  discussed  in  another  article.4 

/.  Stipulation  as  to  When  Liability  as  Warehouseman  Shall 
BEGIN.  — A  stipulation  in  the  special  contract  of  shipment  providing  that  the 
carrier  shall  not  be  liable  as  a  common  carrier  for  damages,  whether  by  fire  or 
otherwise,  to  any  article  after  it  has  been  transported  to  its  place  of  destina- 
tion and  has  been  deposited  in  the  company's  depot,  is  merely  intended  to  fix 
the  period,  after  the  transportation  is  complete,  when  the  goods  pass  from  the 
custody  of  the  company  as  a  common  carrier  to  its  keeping  as  a  warehouseman, 
and  is  reasonable  and  valid.5 


Civ.  Cas,  §  363;  Good  v.  Galveston,  etc.,  R. 
Go.,  (Tex.  1889)  11  S.  W.  Rep.  854;  40  Am.  & 
Eng.  R.  Cas.  98;  Missouri  Pac.  R.  Co.  v. 
Harris,  67  Tex.  172,  28  Am.  &  Eng.  R.  Cas. 
107. 

1.  Shipper  May  Show  Stipulation  to  Be  Unreason- 
able.—  St.  Louis,  etc.,  R.  Co.  v.  Turner,  1 
Tex.  Civ.  App.  625. 

In  Missouri  Pac.  R.  Co.  v.  Childers,  1  Tex. 
Civ.  App.  302,  the  stipulation  did  not  give  the 
name  of  the  agent  to  whom  the  notice  was  to 
be  given,  but  the  company's  answer  alleged 
that  the  place  of  destination  of  the  goods  was 
one  at  which  there  was  an  agent,  whom  the 
plaintiff  saw  and  knew.  It  was  held  that  it 
was  for  the  jury,  and  not  the  court,  to  say 
whether  the  stipulation  requiring  the  notice 
was  reasonable.  See  also  Gulf,  etc.,  R.  Co.  v. 
Wright,  1  Tex.  Civ.  App.  402.  And  in  Mis- 
souri Pac.  R.  Co.  v.  Paine,  1  Tex.  Civ.  App. 
621,  the  jury  having  found  that  the  stipulation 
was  unreasonable  because,  among  other 
things,  it  failed  to  state  the  name  of  the  agent 
to  whom  notice  was  to  be  given,  the  finding 
was  not  set  aside. 

2.  Shipper  Must  Show  Compliance  with  Regu- 
lations.—  Atchison,  etc.,  R.  Co.  v.  Crittenden, 
4  Kan.  App.  512;  Northern  Pac.  Express  Co. 
v.  Martin,  26  Can.  Sup.  Ct.  135. 

Compliance  with  the  stipulation  is  a  condi- 
tion precedent  to  any  right  of  action  on  the 
part  of  the  shipper.  Westcott  v.  Fargo,  61  N. 
Y.  542,  19  Am.  Rep.  300. 

A  letter  written  by  a  shipper  of  cattle  to  the 
general  freight  agent  of  a  railroad  company, 
complaining  that  his  cattle  had  been  delayed 
en  route  and  that  an  agent  had  compelled  him 
to  pay  fifteen  dollars,  expense  of  transporta- 
tion, in  addition  to  the  contract  price  per  car. 
without  making  any  mention  of  loss  or  injury 
to  the  cattle  or  any  claim  for  damages  thereto, 
is  not  a  compliance  with  a  condition  in  the 
bill  of  lading  requiring  him  to  give  notice  in 
writing  of  any  claim  for  damages  to  some 
general  officer  of  the  company  or  to  the  nearest 
station  agent  before  removing  the  cattle,  and 
will  prevent  any  recovery  for  damage  to  the 
cattle.  Texas,  etc.,  R.  Co.  v.  Jackson,  3  Tex. 
App.  Civ.  Cas,  §  41. 


3.  Substantial  Compliance  Sufficient.  —  Harned 
v.  Missouri  Pac.  R.  Co.,  51  Mo.  App.  482. 
The  contract  between  the  defendant  company 
and  the  shipper  stipulated  that  notice  in  writ- 
ing should  be  given  to  the  nearest  station 
agent  of  defendant  before  the  removal  of  the 
stock,  as  a  condition  precedent  to  his  right  to 
recover  damages.  In  an  action  to  recover  for 
an  injury  to  the  stock  while  en  route,  it  ap- 
peared that  the  condition  of  the  stock  was 
known  to  the  defendant's  station  agent  at  the 
point  of  destination,  and  such  agent  consented 
to  the  removal  of  the  stock  from  the  car  and 
had  an  opportunity  to  inspect  it  after  such 
removal  and  before  it  was  mingled  with  other 
stock  or  removed  from  the  station  yards.  It 
appeared  also  that  a  written  notice  of  claim 
for  damages  was  sent  to  the  claim  agent  of  the 
railroad  company  within  four  days  after  the  re- 
moval of  the  stock  from  the  car,  and  ten  days 
thereafter,  upon  the  death  of  one  of  the  ani- 
mals, a  second  notice  was  given  to  the  com- 
pany. It  was  held  that  there  had  been  a  sub- 
stantial compliance  with  the  provision  requir- 
ing notice.  Atchison,  etc.,  R.  Co.  v.  Temple, 
47  Kan.  7,  55  Am.  &  Eng.  R.  Cas.  337,  note. 
See  also  infra,  this  section,  Notice  of  Claim 
when  Goods  Pass  over  Connecting  Lines. 

4.  See  the  title  Carriers  of  Live  Stock, post. 

5.  Stipulation  as  to  Liability  as  Warehouseman. 
—  Western  R.  Co.  v.  Little,  86  Ala.  159,37 
Am.  &  Eng.  R.  Cas.  660;  South,  etc.,  Alabama 
R.  Co.  v.  Wood,  66  Ala.  167,  41  Am.  Rep.  749, 
9  Am.  &  Eng.  R.  Cas.  419;  Constable  v. 
National  Steamship  Co.,  154  U.  S.  51;  Feige  v. 
Michigan  Cent.  R.  Co.,  62  Mich.  1.  See  also 
Huston  v.  Peters,  1  Mete.  (Ky.)  558.  In  the 
first  of  the  cases  above  cited  the  court  dis- 
tinguished the  case  of  Louisville,  etc.,  R.  Co. 
v.  Oden,  80  Ala.  38,  where  it  was  held  that 
a  special  contract  by  which  the  company's 
liability  as  a  common  carrier  was  terminated, 
without  notice  to  the  consignee,  on  the  arrival 
of  the  freight  at  the  depot  and  the  failure  of 
the  consignee  to  receive  and  remove  it  as  soon 
as  ready  for  delivery,  was  unreasonable  and 
would  not  be  enforced. 

Goods  Sent  C.  0.  D.     Liability  as  Warehouse- 
man.—  Where  the  shipper  is  afforded  a  fair 
327  Volume  V. 


Limitation  of  Liability. 


CARRIERS  OF  GOODS. 


Extent  of  Limitation. 


g.  Fixing  Amount  for  Which  Carrier  Shall  Be  Liable  —  (i)  Gen- 
erally. —  The  Recognized  Rule  is  that  a  carrier  cannot  in  any  way  stipulate  for 
exemption  from  liability  for  losses  resulting  from  its  own  negligence  or  that 
of  its  servants.1 

General  Rule  —  Not  Regarded  as  Limitation  of  Liability  for  Negligence.  —  But  this  does 
not  affect  the  right  of  the  carrier  to  require  that,  upon  shipping  goods,  the 
shipper  shall  state  their  true  value,  and  to  stipulate  in  the  contract  of  carriage 
that  its  liability  shall  be  limited  to  the  amounts  stated  in  the  bill  as  the  true 
value  of  the  goods.  Such  a  provision  is  in  no  sense  a  limitation  of  the  carrier's 
liability  for  the  consequences  of  its  negligence,'2  but  is  a  proper  and  lawful 
mode  of  securing  a  due  proportion  between  the  amount  for  which  it  may  be 
held  responsible  and  the  freight  charges  received  by  it  as  a  consideration  for 
the  safe  transportation  of  the  goods  shipped.  While  this  is  the  general  rule, 
there  are  in  some  of  the  decisions  variations  and  modifications  arising  out  of 
special  circumstances.  The  decisions  of  the  various  states  are  reviewed  under 
a  convenient  arrangement  in  the  note.3 


opportunity  to  make  a  contract  containing  no 
limitations  of  the  carrier's  liability,  the  carrier 
may,  by  special  contract,  limit  its  liability  for 
goods  sent  C.  O.  D.,  while  in  its  possession 
for  purposes  of  collection  only,  to  that  of  a 
warehouseman.  Pacific  Express  Co.  v.  Wal- 
lace, 60  Ark.  100. 

1.  See  supra,  this  section,  Losses  the  Result 
of  Negligence. 

2.  Stipulation  Fixing  Amount  Not  a  Limitation 
of  Liability.  —  Richmond,  etc.,  R.  Co.  v.  Payne, 
86  Va.  481,  42  Am.  &  Eng.  R.  Cas.  370.  Such 
a  limitation  as  to  value  "  has  no  tendency  to 
exempt  from  liability  for  negligence.  It  does 
not  induce  want  of  care.  It  exacts  from  the 
carrier  the  measure  of  care  due  to  the  value 
agreed  on.  The  carrier  is  bound  to  respond 
in  that  value  for  negligence.  The  compensa- 
tion for  carriage  is  based  on  that  value.  The 
shipper  is  estopped  from  saying  that  the  value 
is  greater.  The  articles  have  no  greater  value 
for  the  purposes  of  the  contract  of  transporta- 
tion between  the  parties  to  that  contract.  The 
carrier  must  respond  for  negligence  up  to  that 
value.  It  is  just  and  reasonable  that  such  a 
contract,  fairly  entered  into,  and  where  there 
is  no  deceit  practiced  on  the  shipper,  should  be 
upheld.  There  is  no  violation  of  public  policy. 
On  the  contrary,  it  would  be  unjust  and 
unreasonable,  and  would  be  repugnant  to  the 
soundest  principles  of  fair  dealing  and  of  the 
freedom  of  contracting,  and  thus  in  conflict 
with  public  policy,  if  a  shipper  should  be 
allowed  to  reap  the  benefit  of  the  contract  if 
there  is  no  loss,  and  to  repudiate  it  in  case  of 
loss."  Hart  v.  Pennsylvania  R.  Co.,  112  U.  S. 
331,  18  Am.  &  Eng.  R.  Cas.  604. 

Statute  Forbidding  Limitation. —  The  Cana- 
dian Railway  Act  of  1888,  §  246,  providing  that 
a  railway  company  shall  be  liable  for  all  losses 
resulting  from  its  negligence,  and  that  a  notice 
or  declaration  stipulating  otherwise  shall  be 
no  defense,  does  not  prevent  the  carrier  from 
stipulating  that  its  liability,  even  in  the  event 
of  a  loss  by  negligence,  shall  not  exceed  a 
named  sum.  Robertson  v.  Grand  Trunk  R. 
Co.,  24  Can.  Sup.  Ct.  611.  Compare  Ohio,  etc., 
R.  Co.  v.  Tabor,  (Ky.  1895)  32  S.  W.  Rep.  168, 
(Ky.  1896)  36  S.  W.  Rep.  18. 

Stipulation  Merely  Liquidates  the  Damages.  — ■ 
In  Harvey  v.  Terre  Haute,  etc.,  R.  Co.,  74 


Mo.  538,  6  Am.  &  Eng.  R.  Cas.  293,  it  was  con- 
tended by  the  plaintiff  that  it  was  as  much 
against  the  policy  of  the  law  to  permit  the  car- 
rier to  limit  its  liability  to  a  part  of  the  loss  as 
it  would  be  to  permit  it  to  stipulate  against 
liability  for  the  entire  loss,  and  that  a  stipula- 
tion fixing  the  amount  beyond  which  the  car- 
rier would  not  be  liable  was  merely  an  indirect 
way  of  contracting  against  liability  for  negli- 
gence. But  the  court  said:  "  We  do  not  re- 
gard a  contract  limiting  a  right  of  recovery 
to  a  sum  expressly  agreed  upon  by  the  parties 
as  representing  the  true  value  of  the  property 
shipped  as  a  contract  in  any  degree  exempting 
the  carrier  from  the  consequences  of  its  own 
negligence.  Such  a  contract,  fairly  entered 
into,  leaves  the  carrier  responsible  for  its  neg- 
ligence and  simply  fixes  the  rate  of  freight  and 
liquidates  the  damages.  This,  we  think,  it  is 
competent  for  the  carrier  to  do."  See  also 
Kirby  v.  Adams  Express  Co.,  2  Mo.  App.  369. 

3.  United  States.  —  The  case  of  Hart  v.  Penn- 
sylvania R.  Co.,  112  U.  S.  331,  18  Am.  &  Eng. 
R.  Cas.  604,  fixes  the  rule  of  the  federal 
courts  as  that  stated  in  the  text.  The  federal 
courts  follow  an  independent  rule  of  their  own 
as  to  the  validity  of  such  special  contracts,  and 
are  not  controlled  by  the  decisions  of  the 
courts  of  the  state  in  which  the  contract  was 
made.  See  suvra,  this  section.  By  What  Lanx 
Validity  of  Special  Contract  Governed. 

Compare  Eells  v.  St.  Louis,  etc.,  R.  Co.,  52 
Fed.  Rep.  903,  where  a  horse  worth  $1,500  was 
shipped  under  a  contract,  signed  by  the  ship- 
per, which  provided  that  "  the  liability  of  the 
company  for  damage  to  valuable  live  stock 
shall  not  exceed  $100  for  each  animal,  except 
by  special  agreement."  It  was  held  that  this 
was  no  agreement  as  to  the  value  of  the  animal, 
but  a  mere  limitation  of  liability,  and  therefore 
invalid  where  the  loss  complained  of  was  the 
result  of  the  defendant  company's  negligence. 
The  Hart  case  above  cited  was  distinguished. 
See  also  Scruggs  v.  Baltimore,  etc.,  R.  Co.,  iS 
Fed.  Rep.  318. 

Alabama.  —  Western  R.  Co.  v.  Harwell,  97 
Ala.  341.  If  the  loss  is  the  result  of  the  car- 
rier's negligence,  the  shipper  is  entitled  to  re- 
cover the  market  value  of  the  goods  at  the 
time  and  place  of  delivery,  without  regard^  to. 
an  arbitrary  stipulation  in  the  bill  of  lading 
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Attempt  to  Evade  Obligations  Imposed  by  L; 

limiting  the  carrier's  liability  to  a  named  sum. 
Georgia  Pac.  R.  Co.  v.  Hughart,  90  Ala.  36; 
Louisville,  etc.,  R.  Co.  v.  Grant,  99  Ala.  325, 
55  Am.  &  Eng.  R.  Cas.  356,  note;  Mobile,  etc., 
R.  Co.  v.  Hopkins,  41  Ala.  486,  94  Am.  Dec. 
607. 

In  Alabama  G.  S.  R.  Co.  v.  Little,  71  Ala. 
611,  12  Am.  &  Eng.  R.  Cas.  37,  the  court  said 
that  the  carrier  "  cannot  stipulate  for  an  abso- 
lute, unqualified  exemption  frorrr  all  liability, 
nor  can  he  stipulate  that  he  will  answer,  in 
any  and  all  events,  only  for  a  sum  less  than 
the  value  of  the  goods,  because,  in  considera- 
tion of  reduced  rates  of  freight,  the  shipper 
may  assent  to  it."  Compare  South,  etc.,  Ala- 
bama R.  Co.  v.  Henlein,  52  Ala.  615,  23  Am. 
Rep.  578. 

The  limitation  as  to  amount  is  valid  where 
it  is  a  fair  valuation  of  the  goods  shipped  and 
is  virtually  a  liquidation  of  the  damages. 
Western  R.  Co.  v.  Harwell,  97  Ala.  341.  And 
this  although  the  loss  may  have  been  due  to 
the  carelessness  of  the  carrier's  servants. 
Louisville,  etc.,  R.  Co.  v.  Sherrod,  84  Ala.  17S. 

The  stipulation  is  always  admissible  as  an 
admission  on  the  part  of  the  shipper,  although 
the  case  may  be  one  not  embraced  in  its  terms. 
Louisville,  etc.,  R.  Co.  v.  Kelsey,  89  Ala.  287, 
42  Am.  &  Eng.  R.  Cas.  584. 

Arkansas.  —  In  St.  Louis,  etc.,  R.  Co.  v. 
Weakly,  50  Ark.  397,  7  Am.  St.  Rep.  104,  35 
Am.  &  Eng.  R.  Cas.  635,  the  stipulation  lim- 
ited the  liability  of  the  carrier  to  $50  for  each 
animal  in  the  shipment.  On  the  trial  it  was 
shown  that  the  animals  were  worth  $600  each. 
But  the  court  held  that  the  carrier's  liability, 
even  after  proof  of  negligence,  was  limited  to 
$50  for  each  animal;  Battle,  J.,  quoting  the 
opinion  of  the  court  in  Hart  v.  Pennsylvania 
R.  Co.,  112  U.  S.  331,  as  follows:  "  The 
limitation  as  to  value  has  no  tendency  to 
exempt  from  liability  for  negligence.  It  does 
not  induce  want  of  care.  It  exacts  from  the 
carrier  the  measure  of  care  due  to  the  value 
agreed  on.  *  *  *  The  carrier  must  respond 
for  negligence  up  to  that  value.  It  is  just 
and  reasonable  that  such  a  contract,  fairly 
entered  into,  and  when  there  is  no  deceit  prac- 
ticed on  the  shipper,  should  be  upheld.  There 
is  no  violation  of  public  policy."  See  also  St. 
Louis,  etc.,  R.  Co.  v.  Lesser,  46  Ark.  236. 

Connecticut.  —  The  limitation  is  valid  only 
when  the  amount  fixed  as  the  limit  of  liability 
is  a  bona  fide  agreed  valuation.  If  such  an 
agreed  valuation  is  made,  the  shipper  can  re- 
cover no  greater  amount,  whether  the  loss  be 
the  result  of  negligence  or  not.  Coupland  v. 
Housatonic  R.  Co.,  61  Conn.  531,  55  Am.  & 
Eng.  R.  Cas.  381.  In  this  case  the  bill  of  lad- 
ing, signed  by  the  shipper's  agent,  read  as  fol- 
lows: "  In  consideration  of  the  H.  R.  Co. 
#  *  *  receiving  and  carrying,  viz.:  one 
horse,  value  $100,  *  *  *  the  owner  and 
shipper  hereby  agrees  "  that  the  company 
should  not  be  liable  for  injuries  from  specified 
causes  unless  the  same  should  result  from  the 
company's  negligence.  It  appeared  that  the 
injury  was  not  from  one  of  the  causes  specified. 
It  was  held  that  the  bill  of  lading  would  not 
prevent  the  shipper  from  recovering  from 
the  defendant  under  the  lattcr's  common-law 


.  —  A  distinction  is  to  be  made  in  this 

liability.  The  opinion  discusses  at  length  the 
validity  of  stipulations  fixing  the  amount  for 
which  the  carrier  shall  be  liable. 

Georgia.  —  Such  stipulations  will  exempt 
from  the  insurance  liability  imposed  by  law 
as  to  losses  not  occasioned  by  negligence. 
Georgia,  R.,  etc.,  Co.  v.  Keener,  93  Ga.  808, 
44  Am.  St.  Rep.  197;  Wood  v.  Southern  Ex- 
press Co.,  95  Ga.  451.  See  also  Savannah, 
etc..  R.  Co.  v.  Sloat,  g3Ga.8o8. 

Illinois.  —  In  Chicago,  etc.,  R.  Co.  v.  Chap- 
man, 133  111.  96,  23  Am.  St.  Rep.  587,  42  Am. 
&  Eng.  R.  Cas.  392,  affirming  30  111.  App.  504, 
the  defendant  company  gave  to  the  shipper's 
agent  a  receipt  for  a  number  of  horses,  which 
stated  that  in  consideration  of  the  special  rates 
granted  the  liability  of  the  company  should 
not  exceed  $100  per  head.  It  was  held  that  as 
to  losses  resulting  from  the  gross  negligence 
of  the  company  the  provision  was  void,  but  as 
to  all  other  losses  it  would  be  valid  if  freely 
and  fairly  entered  into  by  the  shipper  or  his 
agent.  To  like  effect  are  Adams  Express  Co. 
v.  Stettaners,  61  111.  184,  14  Am.  Rep.  57;  Chi- 
cago, etc.,  R.  Co.  v.  Harmon,  12  111.  App.  54. 

Indiana.  —  In  Adams  Express  Co.  v.  Harris, 
120  Ind.  73,  16  Am.  St.  Rep.  315,  40  Am.  & 
Eng.  R.  Cas.  151,  the  defendant  company,  the 
last  of  several  connecting  carriers,  sought  to 
claim  the  benefit  of  a  stipulation  in  the  bill  of 
lading  issued  by  the  initial  carrier  limiting  its 
liability  to  $50.  It  was  held  that  this  stipula- 
tion did  not  inure  to  the  benefit  of  the  defend- 
ant. (See  the  title  Connecting  Carriers.) 
The  court  further  held  that  if  it  was  wrong  ia 
this,  the  stipulation  still  would  not  protect  the 
carrier,  because  there  was  some  "  evidence  of 
negligence,  and  no  evidence  that  a  lower  rate 
of  freight  was  given  on  account  of  the  limita- 
tion placed  upon  the  value  of  the  property." 
See  also  Baltimore,  etc.,  R.  Co.  v.  Ragsdale, 
14  Ind.  App.  406. 

In  Rosenfeld  v.  Peoria,  etc.,  R.  Co.,  103, 
Ind.  121,  53  Am.  Rep.  500,  21  Am.  &  Eng.  R. 
Cas.  89,  there  was  a  printed  stipulation  that 
"  in  the  event  of  loss  or  damage  under  the  pro- 
visions of  this  agreement,  the  value  or  cost  at 
the  point  of  shipment  shall  govern  the  settle- 
ment of  the  same."  In  a  blank  space  was 
written,  almost  illegibly,  "  L.  &  O.  Ex.  $20  R. 
R.  val."  The  company  contended  that  this 
meant  "  Leaks  and  outs  excepted,  $20  railroad 
valuation,"  and  the  trial  court  accordingly 
allowed  the  shipper  to  recover  only  $20, 
although  the  whiskey  shipped  w".s  worth  $96. 
The  appellate  court  held  that  this  was  error; 
that  the  carrier  could  not  limit  its  liability 
for  negligence;  that  any  contract  limiting  the 
carrier's  liability  must  be  clear  and  plain,  and 
would  be  of  no  effect  where,  as  in  this  case,  it 
was  unintelligible  to  the  shipper.  It  was 
further  held  that  if  the  carrier,  without  any 
representations  by  the  shipper,  and  without 
inquiring  of  him  the  value  of  his  goods,  in- 
serted an  arbitrary  value  in  the  bill  of  lading, 
such  valuation  would  not  bind  the  shipper.  A 
valuation  in  the  bill  of  lading  is  valid  only 
where  it  is  inserted  because  of  some  repre- 
sentation by  the  shipper  and  in  consequence  of 
his  being  allowed  a  reduced  rate  of  freight. 
See  also  Michigan  Southern,  etc.,  R.  Co.  v. 
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connection  between  a  notice  published  by  the  carrier  by  which  it  seeks  to 


Heaton,  37  Ind.  448,  10  Am.  Rep.  89;  Bartlett 
i  Pittsburgh,  etc.,  R.  Co.,  94  Ind.  281,  18  Am. 
&  Eng.  R.  Cas.  549. 

Iowa.  —  Such  stipulations  are  invalid  in  case 
of  negligence.  McCune  v.  Burlington,  etc.,  R. 
Co.,  52  Iowa  600. 

Kansas. —  In  Kansas  City,  etc.,  R.  Co.  v. 
Simpson,  30  Kan.  645,  16  Am.  &  Eng.  R.  Cas. 
15S,  46  Am.  Rep.  104,  the  owner  of  ahorse  sent 
it,  in  care  of  a  boy,  to  be  shipped  over  the  de- 
fendant company's  road.  It  appeared  that  the 
■company's  agent  knew  that  the  horse  was  a 
race-horse  and  very  valuable,  and  that,  without 
making  any  inquiries  as  to  its  actual  value, 
and  over  the  protest  of  the  boy,  he  arbitrarily 
inserted  in  the  bill  of  lading  a  provision  limit- 
ing the  company's  liability  to  $100.  It  was 
held  that  the  provision  was  clearly  not  intended 
to  state  the  fair  value  of  the  horse,  and  that  the 
owner  would  not  be  bound  by  it,  but  might  re- 
cover the  full  value  of  the  animal.  But  the 
general  rule  in  this  state  is  that  a  limitation  as 
to  the  amount  which  may  be  recovered  in  case 
•of  loss,  when  fairly  made,  is  binding  on  the 
shipper.  "  Upon  the  value  of  the  property, 
the  risk  incurred,  and  the  distance  the  prop- 
erty is  to  be  transported,  the  charges  for  car- 
riage are  fixed.  Therefore,  it  would  seem  to 
us  that  a  contract  fixing  the  value  of  the  goods 
delivered  to  the  carrier,  or  fixing  a  limitation 
of  damage  in  case  of  loss  or  injury,  is  clearly 
reasonable  as  affecting  the  risk  and  the  degree 
of  care  required  concerning  the  property  to  be 
transported."  Pacific  Express  Co.  v.  Foley, 
46  Kan.  457,  26  Am.  St.  Rep.  107,  46  Am.  & 
Eng.  R.  Cas.  690  (authorities  reviewed  exten- 
sively), reviewing  and  overruling,  in  so  far  as  it 
set  up  a  different  doctrine,  Kallman  v.  U.  S. 
Express  Co.,  3  Kan.  205.  See  also  Atchison, 
etc.,  R.  Co.  v.  Dill,  48  Kan.  210,  55  Am.  &  Eng. 
R.  Cas.  375- 

Kentucky. —  The  rule  in  this  state  is  that  a 
stipulation  fixing  the  amount  beyond  which 
the  carrier  will  not  be  liable  is  not  enforceable 
in  cases  where  the  loss  results  from  the  negli- 
gence of  the  carrier.  In  such  cases  the  shipper 
or  owner  may  prove  the  actual  value  of  his 
property  and  recover  accordingly.  In  Baugh- 
man  v.  Louisville,  etc.,  R.  Co.,  94  Ky.  150,  55 
Am.  &  Eng.  R.  Cas.  353,  note,  there  was  no 
concealment  on  the  part  of  the  shipper  of  the 
actual  value  of  the  animal  shipped,  and  the 
only  consideration  for  the  special  contract  was 
a  reduced  rate  of  freight  which  was  allowed 
because  a  number  of  horses  were  shipped  at 
once.  The  stipulation  fixing  the  limit  of  the 
carrier's  liability  was  held  void,  it  appearing 
that  the  loss  was  caused  by  the  carrier's  want 
of  care.  The  principle  of  the  holding  was  that 
a  carrier  could  not  limit  its  liability  for  negli- 
gence and  that  such  a  stipulation  was  a  limi- 
tation pro  tanto.  The  same  rule  is  upheld  in 
other  cases.  Louisville,  etc.,  R.  Co.  v.  Owen, 
<53  Ky.  201;  Adams  Express  Co.  v.  Hoeing,  88 
Ky.  373;  Orndorff  v.  Adams  Express  Co.,  3 
Bush  (Ky.)  194,  96  Am.  Dec.  207. 

The  language  of  the  stipulation  in  the  first- 
named  case  was:  "  The  amount  claimed  shall 
not  exceed,  for  a  stallion  or  jack,  $200;  for  a 
horse  or  mule,  $100;  cattle,  $30  each;  other 
animals,  $5  each;  which  amounts,  it  is  agreed, 
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are  as  much  as  such  stock  as  are  herein  agreed 
to  be  transported  are  reasonably  worth." 
There  was  no  specific  agreement  fixing  the 
value  of  the  particular  stock  shipped. 

Massachusetts.  —  Squire  v.  New  York  Cent. 
R.  Co.,  98  Mass.  245,  93  Am.  Dec.  162;  Graves 
v.  Lake  Shore,  etc.,  R.  Co.,  137  Mass.  33,  50 
Am.  Rep.  282.  In  Hill  v.  Boston,  etc.,  R.  Co., 
144  Mass.  284,  28  Am.  &  Eng.  R.  Cas.  87,  the 
shipping  agreement  provided  that  the  defend- 
ant assumed  no  liability  for  the  animal 
shipped,  except  for  injuries  from  collision  of 
trains,  in  which  event  it  should  not  be  liable 
for  more  than  $75,  the  estimated  value  of  the 
animal.  Animals  of  the  same  kind  but  of 
greater  value  were  to  be  charged  at  a  higher 
rate.  The  animal  was  injured  during  the 
transportation  through  the  company's  negli- 
gence. It  was  held  that  plaintiff's  recovery 
was  limited  to  $75. 

Michigan.  —  Smith  v.  American  Express  Co., 
(Mich.  1896)  66  N.  W.  Rep.  479. 

Minnesota.  —  In  J.  J.  Douglas  Co.  v.  Minne- 
sota Transfer  R.  Co.,  62  Minn.  288,  the  defend- 
ant carrier  received  for  transportation  five  bar- 
rels of  whiskey,  the  shipper  giving  a  written 
statement  that  the  value  of  the  same  was  $20 
per  barrel.  The  bill  of  lading  contained  a  provi- 
sion that  in  case  of  loss  the  damage  should  be 
computed  according  to  the  value  of  the  prop- 
erty at  the  time  and  place  of  shipment,  "  un- 
less a  lower  value  has  been  agreed  upon  or  is 
determined  by  the  classification  upon  which 
the  rate  is  based,  in  either  of  which  events 
such  lower  value  shall  be  the  maximum  price 
to  govern  such  computation."  A  bill  of  lading 
was  accordingly  made  by  the  carrier  and  ac- 
cepted by  the  shipper,  which  stated  the  value 
of  the  goods  at  $20  per  barrel  and  classified 
them  as  second-class  freight,  the  rate  being 
fixed  at$2.72  per  hundred  pounds.  If  the  valu- 
ation had  been  according  to  the  real  value  of 
the  goods,  they  would  have  been  classed  as 
first-class  freight  and  the  rate  would  have  been 
$3.45  per  hundred.  The  goods  having  been 
lost  through  the  carrier's  negligence,  this 
action  was  brought  to  recover  their  full  value. 
It  was  held  that  since  the  shipper  agreed  to 
the  fixed  valuation  of  $20  per  barrel  in  order 
to  obtain,  and  he  did  obtain,  the  lower  rate  of 
freight,  his  right  of  recovery  was  limited  to 
such  fixed  valuation;  the  stipulation  in  the 
bill  of  lading  was  for  good  consideration  and 
was  binding  on  him. 

In  Alair  v.  Northern  Pac.  R.  Co.,  53  Minn. 
160,  39  Am.  St.  Rep.  588,  55  Am.  &  Eng.  R. 
Cas.  357,  a  contract  for  the  carriage  of  live 
stock  provided  that  the  liability  of  the  company 
should  not  exceed  a  stated  amount,  viz.:  one 
hundred  dollars  for  each  horse,  $50  for  each 
ox,  etc.  Upon  a  demurrer  to  the  shipper's 
declaration,  claiming  a  large  sum  as  damages, 
the  court  held  that  if  the  contract  was  freely 
and  fairly  entered  into  by  the  shipper,  and  the 
stipulation  as  to  the  value  of  the  property 
"  fairly  and  honestly  made  as  the  basis  of  the 
carrier's  charges  and  responsibility,  then  we 
think  it  ought  to  be  upheld  as  a  just  and 
reasonable  mode  of  securing  a  due  proportion 
between  the  amount  for  which  the  carrier  may 
be  responsible  and  the  freight  he  receives, 
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escape  the  obligations  attached  by  law 

and  of  protecting  himself  against  extravagant 
■and  fanciful  valuations."  The  court  held 
further  that  it  made  no  difference  whether  the 
value  was  fixed  at  a  specified  sum  or  not 
more  than  such  a  sum;  nor  was  it  material 
whether  the  valuation  was  one  previously 
named  by  the  shipper  or  inserted  in  the  con- 
tract by  the  carrier.  In  any  event,  if  the  con- 
tract was  fairly  made,  it  limited  the  liability 
of  the  carrier,  regardless  of  whether  the  loss 
occurred  through  its  negligence  or  not.  Cases 
holding  differently  in  this  state  were  dis- 
tinguished. But  the  rule  in  this  state  seems  to 
be  well  settled  that  where  the  loss  results  from 
negligence  on  the  part  of  the  carrier,  a  stipula- 
tion limiting  the  amount  of  the  recovery  is 
invalid  except  where  the  amount  fixed  as 
the  limit  is  clearly  an  honest  and  fair  agreed 
value  of  the  property.  Boehl  v.  Chicago,  etc., 
R.  Co.,  44  Minn.  191,  45  Am.  &  Eng.  R.  Cas. 
351;  Moulton  v.  St.  Paul,  etc.,  R.  Co.,  31  Minn. 
86,  47  Am.  Rep.  781,  13  Am.  &  Eng.  R.  Cas.  13 
(valuation  void  as  being  arbitrary  and  un- 
reasonable). 

Mississippi.  —  Chicago,  etc.,  R.  Co.  v.  Abels, 
60  Miss.  1024,  21  Am.  &  Eng.  R.  Cas.  105; 
Chicago,  etc.,  R.  Co.  v.  Moss.  60  Miss.  1003, 
45  Am.  Rep.  428.  In  Southern  Express  Co.  v. 
Seide,  67  Miss.  613,  42  Am.  &  Eng.  R.  Cas. 
398,  the  clause  in  the  receipt  was  as  follows: 
"  If  the  value  of  the  property  above  described 
is  not  stated  by  the  shipper  at  the  time  of  ship- 
ment, and  specified  in  this  receipt,  the  holder 
hereof  will  not  demand  of  the  *  *  *  company 
a  sum  exceeding  $50  for  the  loss  of  or  damage 
to  each  package  herein  receipted  for."  It  ap- 
peared that  a  greater  charge  was  always  made 
for  the  carriage  of  packages  of  over  $50  in 
value.  The  shipper  paid  the  minimum  charge 
and  failed  to  state  the  value  of  his  shipment. 
The  jury  having  found  that  the  loss  was  caused 
by  the  defendant  company's  negligence,  it  was 
held  that  the  shipper  might  recover  the  full 
value  of  his  goods  as  shipped,  the  stipulation 
being  invalid  where  the  loss  was  the  result  of 
the  negligence  of  the  carrier.  The  court 
further  held  that  the  burden  was  on  the  defend- 
ant carrier  to  show  that  the  loss  occurred  with- 
out fault  on  its  part.  See  also  Southern  Ex- 
press Co.  v.  Moon  39  Miss.  822;  infra,  this 
title,  Burden  of  Proof. 

Missouri.  —  Whether  the  limitation  of  the 
carrier's  liability  to  a  specified  amount  is 
effectual  depends,  in  this  state,  upon  how  the 
agreement  is  made.  If  the  valuation  is  clearly 
fixed  and  the  shipper  is  granted  an  actual  bona 
fide  reduced  rate  in  consideration  of  the  limita- 
tion, then  the  limitation  is  binding.  But  all 
these  essentials  must  appear.  McFadden  v. 
Missouri  Pac.  R.  Co.,  92  Mo.  343,  1  Am.  St. 
Rep.  721,  30  Am.  &  Eng.  R.  Cas.  17. 

In  Connover  v.  Pacific  Express  Co.,  40  Mo. 
App.  31,  the  bill  of  lading  provided  that  the 
carrier's  liability  should  not  exceed  a  named 
sum  unless  the  shipper  should  disclose  the 
actual  value  of  the  property  shipped.  The 
shipper  refused  to  disclose  the  value  of  his 
property,  although  he  was  requested  to  do  so. 
It  appeared  also  that  if  the  value  of  the  prop- 
erty had  been  disclosed,  the  carrier  would  have 
provided  better  means  of  transportation  and 


to  its  employment,  and  one  designed 

exacted  a  higher  charge.  But,  the  loss  having 
occurred  through  the  carrier's  negligence,  the 
court  held  that  the  full  value  of  the  property 
could  be  recovered. 

Nebraska.  —  The  limitation  of  the  cairier's 
liability  to  a  named  amount  is  invalid  where 
the  loss  is  shown  to  have  resulted  from  negli- 
gence. In  Chicago,  etc.,  R.  Co.  v.  Witty,  32 
Neb.  275,  29  Am.  St.  Rep.  436,  49  Am.  &  Eng. 
R.  Cas.  169,  note,  the  court,  in  announcing 
this  rule,  said:  "  If  a  carrier  cannot,  by  stipu- 
lation, be  relieved  from  liability  for  its  negli- 
gence, it  is  equally  clear  for  the  same  reason 
that  it  cannot,  by  contract  with  the  shipper, 
limit  the  amount  of  damages  resulting  from 
such  negligence.  If  the  plaintiff  in  error  can 
lawfully  stipulate  that  the  damages  shall  not 
exceed  $100,  it  could  likewise  contract  that  it 
should  not  be  more  than  $25,  or  any  smaller 
sum,  thereby  practically  relieving  itself  from 
all  responsibility  for  injuries  occasioned  by  its 
own  negligence.  That  would  be  accomplishing 
indirectly  what  it  could  not  lawfully  do  di- 
rectly." Citing  Morrison  v.  Phillips,  etc., 
Constr.  Co.,  44  Wis.  405,  28  Am.  Rep.  599.  But 
the  rule  in  this  state  is  fixed  by  statute.  See 
infra,  this  section,  Statutes  Prohibiting  Limita- 
tion of  Liability. 

New  Hampshire.  —  Duntley  v.  Boston,  etc., 
R.  Co.,  66  N.  H.  263.  A  stipulation  fixing  the 
limit  of  the  carrier's  liability  as  to  the  amount 
of  recovery  is  valid  unless  secured  by  imposi- 
tion. "  Nor  is  it  material  whether  the  loss 
arose  from  the  negligence  of  the  defendants  or 
from  some  other  cause.  The  defendants 
agreed  to  respond  in  a  sum  not  exceeding  $50 
in  case  of  loss,  and,  for  the  purposes  of  the  con- 
tract of  transportation  between  the  parties  to 
the  contract,  the  goods  have  no  greater  value." 
Durgin  v.  American  Express  Co.,  66  N.  H. 
277,  45  Am.  &  Eng.  R.  Cas.  327. 

New  York.  —  In  Zimmer  v.  New  York  Cent., 
etc.,  R.  Co.,  137  N.  Y.  460,  55  Am.  &  Eng.  R. 
Cas.  354,  note,  the  special  contract  provided 
that,  in  consideration  of  the  reduced  rate,  the 
carrier  should  not  be  liable  for  losses  resulting 
from  certain  specified  causes.  It  was  further 
stipulated  that  the  carrier  should  not  be  liable 
in  any  event  for  more  than  $100  for  the  loss  of 
a  horse,  that  being  his  agreed  value.  The 
horse  shipped  was  lost  through  the  negligence 
of  the  carrier,  and  not  from  a  cause  stipulated 
in  the  exemption  clauses.  It  was  held  that 
still  the  carrier  was  liable  only  for  $100,  and  no 
greater  amount  could  be  recovered,  whether  the 
actual  value  of  the  horse  far  exceeded  that 
amount  or  not.  See  also  Belger  v.  Dinsmore, 
51  N.  Y.  166,  10  Am.  Rep.  575. 

Ohio.  —  Such  stipulations  can  at  most  cover 
only  losses  arising  from  some  cause  other  than 
the  negligence  or  default  of  the  carrier  or  his 
servants.  U.  S.  Express  Co.  v.  Backman,  28 
Ohio  St.  144;  Ambach  v.  Baltimore,  etc.,  R. 
Co.,  30  Ohio  L.  J.  in. 

Pennsylvania.  —  If  the  valuation  is  an  agreed 
one,  made  in  consideration  of  reduced  charges, 
it  will  bind  the  shipper.  In  Elkins  v.  Empire 
Transp.  Co.,  81*  Pa.  St.  315,  under  the  bill  of 
lading  issued  by  the  defendant  company,  loss 
occurring  during  the  transportation  was  to  be 
"  computed  at  the  value  or  cost  of  said  goods  or 
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simply  to  insure  good  faith  and  fair  dealing.     In  the  former  case  a  special 


property  at  the  place  and  time  of  shipment." 
A  tariff  of  rates  of  freight  put  "  high  wines  " 
in  the  first  class,  and  in  the  fourth  class  "  high 
wines  *  *  *  at  an  agreed  valuation,  not 
exceeding  $20  per  barrel."  The  freight  for 
first  class  was  $1.60,  for  fourth  class  50  cents, 
per  100  pounds;  the  rate  of  freight  written  in 
the  bill  was  "  50  cents  per  100  pounds,"  and 
"  valuation  $20  per  barrel."  It  was  held  that 
this  valuation  and  rate  were  controlling  parts 
of  the  bill,  and  loss  occurring  to  the  goods  was 
to  be  estimated  at  $20  per  barrel.  But  other- 
wise any  stipulation  fixing  the  limit  of  the  car- 
rier's liability  in  case  of  loss  or  injury  is  void 
if  the  loss  is  the  result  of  the  carrier's  negli- 
gence. Grogan  v.  Adams  Express  Co.,  114 
Pa.  St.  523,  60  Am.  Rep.  360,  30  Am.  &  Eng. 
R.  Cas.  10;  Weiller  v.  Pennsylvania  R.  Co., 
134  Pa.  St.  310,  19  Am.  St.  Rep.  700,  42  Am. 
&  Eng.  R.  Cas.  390,  26  W.  N.  C.  (Pa.)  27; 
Adams  Express  Co.  v.  Holmes,  (Pa.  1887)  9 
Atl.  Rep.  166,  30  Am.  &  Eng.  R.  Cas.  14; 
American  Express  Co.  v.  Sands,  55  Pa.  St. 
140;  Farnham  v.  Camden,  etc.,  R.  Co.,  55  Pa. 
St.  53- 

Rhode  Island.  —  In  Ballou  v.  Earle,  17  R.  I. 
441,  33  Am.  St.  Rep.  881,  48  Am.  &  Eng.  R. 
Cas.  31,  the  question  is  considered  at  length 
and  the  authorities  are  reviewed.  It  is  held  that 
the  limitation  of  the  carrier's  liability  to  an 
amount  stated  in  the  bill  of  lading  is  legal  and 
valid,  even  as  to  losses  caused  by  the  com- 
pany's negligence.  The  court  said :  "  Indeed, 
it  seems  to  us  that  public  policy  requires  the 
upholding  of  such  an  agreement  as  tending  to 
the  honest  disclosure  of  value  on  the  part  of 
the  shipper  and  the  exercise  of  that  degree  of 
diligence  on  the  part  of  the  carrier  which  is 
commensurate  with  the  value  of  the  particular 
article  conveyed  and  the  price  paid  for  such 
conveyance. " 

South  Carolina.  —  In  Johnstone  v.  Rich- 
mond, etc.,  R.  Co.,  39  S.  Car.  55,  55  Am.  & 
Eng.  R.  Cas.  346,  there  was  no  testimony  as 
to  how  the  loss  of  the  hogs  complained  of  oc- 
curred, and  the  court  held  that  it  would  be 
presumed  that  it  resulted  from  negligence  on 
the  part  of  the  defendant  company,  it  having 
failed  to  rebut  the  presumption  of  negligence 
arising  from  the  fact  of  loss.  The  special  con- 
tract limited  the  liability  of  the  company  to  a 
named  sum,  much  less  than  the  actual  value 
of  the  hogs  lost,  and  it  was  contended  that 
such  a  stipulation  was  of  no  effect  in  a  case 
where  the  loss  resulted  from  negligence.  But 
the  court  held  that  the  limitation  was  valid. 
Mclver,  C.  J.,  for  the  court,  said:  "  What  is 
the  value  of  a  given  article  is  a  pure  question 
of  evidence,  with  which  the  law  has  nothing 
to  do;  and  we  see  no  reason  why  parties 
may  not,  by  special  contract,  agree  to  dispense 
with  the  necessity  for  offering  testimony  as  to 
the  value  of  such  articles,  just  as  they  may,  by 
agreement  or  admission,  dispense  with  the 
necessity  for  offering  testimony  as  to  any  other 
fact  material  to  a  controversy.  But  when,  as 
in  this  case,  the  shipper  has  obtained  an  ad- 
vantage, in  consideration  of  which  he  has  fixed 
the  value  of  the  property  shipped,  the  case  be- 
comes still  stronger.  The  shipper,  having 
reaped  the  advantage  obtained  by  the  special 
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contract,  must,  as  a  matter  of  common  justice, 
bear  the  burden  which  such  contract  imposed." 

Tennessee.  —  In  this  state  the  rule  is  clear 
that  a  stipulation  in  a  bill  of  lading  for  the 
shipment  of  live  stock,  fixing  the  values  of  the 
respective  animals  specifically,  is  not  an  un- 
lawful or  invalid  limitation  upon  the  carrier's 
liability;  if  fair  and  reasonable  in  itself  and 
based  upon  a  consideration  (in  this  case  re- 
duced rates),  and  freely  and  understandingly 
assented  to  by  the  shipper,  it  is  valid  and  bind- 
ing although  the  values  agreed  upon  are  much 
lower  than  the  real  value  of  the  stock.  Louis- 
ville, etc.,  R.  Co.  v.  Sowell,  90  Tenn.  17,  49, 
Am.  &  Eng.  R.  Cas.  166. 

In  the  case  just  cited  the  jury  found  that  the 
actual  value  of  the  plaintiff's  horse  was  $550, 
and  that  his  loss  was  due  to  the  negligence  of 
the  defendant  company.  But  the  court  held 
that  the  limitation  of  liability  to  $100  was  valid 
and  would  prevent  a  recovery  by  the  plaintiff 
of  a  larger  sum.  And  in  Starnes  v.  Louisville, 
etc.,  R.  Co.,  91  Tenn.  516,  55  Am.  &  Eng.  R. 
Cas.  355,  note,  where  the  same  stipulation  was 
involved,  the  court  said:  "  The  true  measure 
of  liability  under  the  contract  is  the  amount  of 
actual  damage  resulting  from  the  negligence 
of  the  carrier,  in  no  case  to  exceed  the  sum. 
stipulated." 

In  Louisville,  etc.,  R.  Co.  v.  Gilbert,  88  Tenn. 
431,  42  Am.  &  Eng.  R.  Cas.  372,  the  limitation 
fixing  the  amount  of  the  carrier's  liability  was 
held  invalid  solely  on  the  ground  that  it  was 
without  consideration. 

But  in  Louisville,  etc.,  R.  Co.  v.  Wynn,  88 
Tenn.  330,  45  Am.  &  Eng.  R.  Cas.  312,  where 
a  horse  worth  $800  was  lost  through  the  defend- 
ant company's  negligence,  a  stipulation  limit- 
ing the  company's  liability  to  $100  was  held 
void  on  the  ground  that  it  was  not  a  statement 
of  the  agreed  value.  The  argument  used  was 
that  if  a  carrier  might  limit  its  liability  to  $100 
when  the  value  of  the  goods  was  more,  it  might 
limit  it  to  $50  or  to  $10,  thus  reducing  its 
liability  to  nothing  and  accomplishing  indi- 
rectly what  it  could  not  do  directly.  But  this 
case  appears  to  be  in  conflict  with  the  earlier 
and  later  cases  just  cited.  See  also  Louisville, 
etc.,  R.  Co.  v.  Gilbert,  S8  Tenn.  430,  42  Am.  & 
Eng.  R.  Cas.  372;  Coward  v.  East  Tennessee,, 
etc.,  R.  Co.,  16  Lea  (Tenn.)  225,  57  Am.  Rep. 
227. 

Texas.  —  The  Texas  courts  are  inclined  to 
hold  the  carrier  liable  for  the  full  value  of  the 
article  lost  or  injured  in  all  cases  where  the 
loss  is  the  result  of  the  carrier's  negligence, 
with  the  possible  exception  that  effect  will  be 
given  to  an  agreed  valuation,  where  it  approx- 
imates the  actual  value  of  the  article.  See 
St.  Louis,  etc.,  R.  Co.  v.  Robbins,  4  Tex.  App. 
Civ.  Cas.,  §  43. 

Virginia.  —  In  Richmond,  etc.,  R.  Co.  v. 
Payne,  86  Va.  481,  42  Am.  &  Eng.  R.  Cas.  370, 
the  plaintiff  shipped  over  the  defendant's  line 
eight  horses  and  entered  into  a  written  contract 
that  in  consideration  of  the  reduced  rate  of 
transportation  no  greater  sum  than  $100  would 
be  claimed  for  any  one  horse  in  the  event  of 
loss  or  injury  to  them.  It  appeared  clearly 
that  the  plaintiff  was  offered  his  choice  of  rates, 
a  high  rate  with  no  limitation  and  a  lower  rate 
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assent  by  the  shipper  is  necessary,  while  in  the  latter  case  no  such  assent  need 
be  shown,  but  a  mere  general  notice  is  sufficient.1 

The  Criterion  by  which  the  validity  of  such  stipulations  is  to  be  determined, 
where  the  loss  is  one  caused  by  the  carrier's  negligence,  lies  in  determining 
whether  the  value  placed  upon  the  article  as  the  limit  of  liability  is  an  agreed 
value,  fixed  by  consent  of  both  parties  and  constituting  the  basis  upon  which 
the  freight  charges  are  calculated,  or  whether  it  is  an  arbitrary  value,  printed 
in  all  bills  of  lading  or  shipping  contracts,  and  concerning  the  fairness  of  which 
the  shipper  has  not  been  questioned.  In  the  former  case  the  authorities  are 
practically  agreed  that  such  a  stipulation  is  valid,  but  in  the  latter  case  it  is  of 
no  force  when  the  loss  results  from  negligence.* 


with  limited  liability,  both  being  reasonable 
rates  under  the  circumstances.  The  horses 
having  been  injured  through  the  negligence 
of  one  of  the  defendant's  servants,  the  plaintiff 
brought  this  action  to  recover  their  value,  and 
at  the  trial  was  allowed  to  prove  their  actual 
value  and  recovered  a  judgment  for  $2,485 
damages.  In  reversing  the  judgment  and 
holding  that  the  plaintiff  was  limited  in  his 
recovery  to  $100  for  each  horse,  the  Supreme 
Court  of  Appeals,  by  Lewis,  P.,  said:  "  The 
defendant  stipulates,  in  the  bill  of  lading,  not 
for  exemption  from  liability  for  the  negligence 
of  its  servants,  or  from  the  obligation  to  exer- 
cise diligence  and  care,  but  for  a  liability  com- 
mensurate with  the  value  of  the  property 
shipped  and  the  compensation  received.  That 
value  was,  in  effect,  agreed  on  in  the  contract, 
and  for  the  purposes  of  the  present  case  it  must 
be  assumed  that  the  property  had  no  greater 
value.  In  such  a  case  the  principle  of  estoppel 
applies  with  full  force  and  conclusive  effect. 
*  *  *  The  contract  was  fairly  entered  into, 
and  the  limitation  in  question  is  not  inconsis- 
tent with  public  policy."  Citing  Graves  v.  Lake 
Shore,  etc.,  R.  Co.,  137  Mass.  33,  50  Am.  Rep. 
282,  16  Am.  &  Eng.  R.  Cas.  108;  Hill  v.  Boston, 
etc.,  R.  Co.,  144  Mass.  284,  28  Am.  &  Eng.  R. 
Cas.  87. 

West  Virginia.  —  In  Zouch  v.  Chesapeake, 
etc.,  R.  Co.,  36  W.  Va.  524,  49  Am.  &  Eng.  R. 
Cas.  712,  the  case  just  reviewed  was  examined 
and  its  conclusions  upheld.  The  court  an- 
nounced its  holding  as  being  specifically  that: 
*'  We  here  hold  that  where  a  contract  of  car- 
riage, signed  by  the  shipper,  is  fairly  made 
with  a  railroad  company  as  a  common  car- 
rier, and  the  valuation  of  the  property  shipped 
is  agreed  upon,  and  in  consideration  of  the 
valuation  so  fixed  a  rate  of  freight  is  determined 
upon,  on  the  condition  that  the  carrier  assumes 
liability  to  the  extent  of  the  agreed  valuation, 
even  in  the  case  of  loss  by  reason  of  prima  facie 
negligence  of  the  carrier,  the  contract  will  be 
upheld  as  fixing  the  liability  of  the  carrier  in 
proportion  to  the  freight  he  receives,  and 
protecting  himself  against  extravagant  valu- 
ation; and  such  a  contract  will  not  be  upheld 
as  exempting  the  carrier  from  all  liability,  but 
as  limiting  the  liability  in  case  of  loss  to  the 
amount  fixed  by  agreement."  See  also  Maslin 
v.  Baltimore,  etc.,  R.  Co.,  14  VV.  Va.  180,  35 
Am.  Rep.  748. 

Wisconsin.  —  In  Black  v.  Goodrich  Transp. 
Co.,  55  Wis.  319,  42  Am.  Rep.  713,  it  was  held 
that  the  words  "  Liquor  carried  at  val.  $20 
per  bbl."  stamped  on  the  face  of  a  receipt 


handed  to  the  shipper,  if  they  can  be  construed 
into  a  contract  limiting  the  liability  of  the  car- 
rier to  the  sum  of  $20  in  case  of  loss,  must  be 
so  construed  as  to  limit  such  liability  only  in 
case  of  a  loss  without  the  fault  of  the  carrier. 
Even  the  transportation  of  goods  at  an  agreed 
valuation,  if  it  can  be  construed  into  a  simple 
agreement  limiting  the  liability  of  the  carrier, 
will  have  no  application  where  the  goods  are 
lost  or  injured  through  the  carrier's  negli- 
gence. See  also  Abrams  v.  Milwaukee,  etc., 
R.  Co.,  87  Wis.  485,  41  Am.  St.  Rep.  55. 

In  Boorman  v.  American  Express  Co.,  21 
Wis.  154,  the  court,  by  Dixon.  C.  J.,  held  that  an 
express  company  may  exempt  itself,  by  special 
contract,  from  liability  as  insurer,  or  for  the 
default  or  negligence  of  any  person  to  whom 
the  property  may  be  delivered  by  it,  for  the 
performance  of  any  act  or  duty  in  respect 
thereto,  off  its  own  routes,  or  for  loss  or  dam- 
age of  any  package  over  $50,  unless  the  just 
and  true  value  thereof  is  stated  in  the  receipt. 

1.  Different  Notices  Distinguished.  —  Oppen- 
heimer  v.  U.  S.  Express  Co.,  69  111.  62,  18  Am. 
Rep.  596;  Western  Transp.  Co.  v.  Newhall,  24 
111.  466,  76  Am.  Dec.  760;  Moses  v.  Boston, 
etc.,  R.  Co.,  24  N.  H.  85,  55  Am.  Dec.  222; 
Farmers',  etc.,  Bank  v.  Champlain  Transp. 
Co.,  23  Vt.  186,  56  Am.  Dec.  68. 

2.  Where  Amount  Fixed  Represents  an  Agreed 
Valuation.  —  In  Louisville,  etc.,  R.  Co.  v. 
Wynn,  88  Tenn.  330,  45  Am.  &  Eng.  R.  Cas. 
312,  the  stipulation  was  of  the  latter  class 
above  mentioned  and  was  held  invalid.  But 
the  court  expressly  announced  its  concurrence 
with  Hart  v.  Pennsylvania  R.  Co.,  112  U.  S. 
331,  and  other  similar  cases,  where  the  stipu- 
lation, it  thought,  was  of  the  former  class. 
See  also  Abrams  v.  Milwaukee,  etc.,  R.  Co., 
87  Wis.  485,  41  Am.  St.  Rep.  55.  See  also 
the  cases  in  the  third  note  to  this  subdivision, 
supra. 

"  What  is  the  value  of  a  given  article  is  a 
pure  question  of  evidence,  with  which  the  law 
has  nothing  to  do,"  and  there  is  no  reason 
why  the  parties  may  not  settle  the  question 
for  themselves  in  advance.  Johnstone  v. 
Richmond,  etc.,  R.  Co.,  39  S.  Car.  55.  55  Am. 
&  Eng.  R.  Cas.  346. 

In  Westcolt  v.  Fargo,  63  Barb.  (N.  Y.)  349, 
the  owners  of  the  goods  had  received  for  their 
use  a  book  of  printed  bills  of  lading  used  by 
the  defendant  carrier,  and  one  of  these  bills, 
with  the  blank  spaces  filled  out  by  the  owner, 
was  signed  by  the  carrier's  agent  and  returned 
to  him.  The  court  held  that  the  owner  must 
be  presumed  to  have  known  the  contents  of 
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Where  the  Stipulation  Is  in  the  Alternative,  and  provides  that  the  limit  of  the  Carrier's 

liability  shall  be  a  named  amount  unless  the  shipper  shall  voluntarily  fix  a 
different  amount,  it  is  valid,  provided  it  further  appears  that  the  shipper  had 
an  opportunity  to  have  the  amount  changed  without  being  compelled  to 
comply  with  unreasonable  conditions.1 

Estoppel.  —  However  disproportionate  to  the  actual  value  of  the  goods  the 
limitation  may  be,  it  estops  the  shipper  to  claim  more,  if  the  contract  has  been 
freely  and  fairly  made;  he  cannot  accept  the  benefit  of  the  lower  rate  of 
freight  and  at  the  same  time  repudiate  the  obligations  to  which  his  acceptance 
gave  rise.* 

Statutes.  —  In  several  of  the  states  there  are  express  statutes  forbidding  any 
limitation  of  the  carrier's  liability,3  and  these  statutes  are  to  be  taken  into 
consideration  in  determining  the  effect,  as  authority,  of  cases  from  such  states. 

Stipulation  as  to  Measure  of  Damages  —  Market  Value  at  Place  of  Shipment.  —  The  Courts  of 
Texas  hold  that  a  stipulation  that  in  the  event  of  a  loss  the  measure  of  dam- 
ages recoverable  therefor  shall  be  the  market  value  of  the  goods  at  the  time 
and  place  of  shipment,  instead  of  at  the  place  of  destination,  is  invalid  as 
being  unreasonable  and  unlawful  where  it  is  shown  that  the  loss  was  the  result 
of  the  carrier's  negligence.4 


the  receipt  and  to  have  assented  to  it;  and  the 
blank  left  in  the  receipt  for  the  value  of  the 
goods  not  being  filled,  and  the  referee  finding 
that  neither  the  carrier  nor  its  agent  who  re- 
ceived and  receipted  the  package  had  any 
knowledge  that  its  value  exceeded  fifty  dol- 
lars, or  any  notice  or  reason  so  to  believe,  al- 
though the  receipt  contained  a  provision  that 
unless  the  value  of  the  package  was  specified 
therein  the  carrier  should  not  be  liable  to  an 
amount  exceeding  fifty  dollars,  it  was  further 
held  that  the  referee  correctly  decided  that  the 
package  was  received  to  be  carried  according 
to  the  terms  of  the  receipt  and  upon  the  con- 
tract of  which  the  receipt  was  the  evidence; 
and  that  the  defendant  was  not,  therefore, 
liable  in  any  event  beyond  the  sum  of  fifty 
dollars,  if  the  loss  fell  within  the  contract  and 
was  covered  by  it. 

In  Belger  v.  Dinsmore,  51  N.  Y.  166,  10 
Am.  Rep.  575,  ihe  receipt  for  a  trunk  read  in 
part  as  follows:  "  Nor  in  any  event  shall  the 
holder  hereof  demand  beyond  the  sum  of  fifty 
dollars,  at  which  the  article  forwarded  is 
hereby  valued,  unless  otherwise  herein  ex- 
pressed, or  unless  specially  insured  by  them 
and  so  specified  in  this  receipt,  which  insur- 
ance shall  constitute  the  limit  of  the  liability 
of  the  Adams  Express  Company."  The  court, 
in  upholding  the  stipulation,  observed:  "  The 
plaintiff  in  this  case  must  be  assumed  to  have 
paid  freight  on  the  trunk  in  question  and  its 
contents,  worth  $467,  at  the  rate  prescribed 
for  an  article  not  exceeding  fifty  dollars  in 
value.  He  was  then  willing  and  agreed  to 
assume  all  risks  for  the  excess  in  value,  and 
to  relieve  the  company  from  all  liability  on 
account  thereof  beyond  that  sum.  He  can 
with  no  more  propriety  or  justice  claim  remu- 
neration therefor  than  the  company  could 
demand  additional  freight  thereon." 

1.  Stipulation  in  the  Alternative  —  Shipper 
Failing  to  Insist  on  Different  Amount.  —  Coup- 
land  v.  Housatonic  R.  Co.,  61  Conn.  531,  55 
Am.  &  Eng.  R.  Cas.  380;  Oppenheimer  v.  U. 
S.  Express  Co.,  69  111.  62,  18  Am.  Rep.  596; 
Hazel  v.  Chicago,  etc.,  R.  Co.,  82  Iowa  477,  49 


Am.  &  Eng.  R.  Cas.  76;  Pacific  Express  Co. 
u.  Foley,  46  Kan.  457,  26  Am.  St.  Rep.  107; 
Atchison,  etc.,  R.  Co.  v.  Temple,  47  Kan.  7; 
Durgin  v.  American  Express  Co.,  66  N.  H. 
277;  Ballou  v.  Earle,  17  R.  I.  441,  33  Am.  St. 
Rep.  881,  48  Am.  &  Eng.  R.  Cas.  31;  Boor- 
man  v.  American  Express  Co.,  21  Wis.  154; 
Hart  v.  Pennsylvania  R.  Co.,  112  U.  S.  331, 
18  Am.  &  Eng.  R.  Cas.  604.  See  also  the 
cases  in  the  third  note  to  this  subdivision, 
supra. 

2.  Richmond,  etc.,  R.  Co.  v.  Payne,  86  Va. 
481,  42  Am.  &  Eng.  R.  Cas.  370. 

For  Further  Treatment  of  this  subject  in  con- 
nection with  express  companies,  see  the  title 
Express  Companies. 

3.  See  infra,  this  section,  Statutes  Prohibiting 
Limitation  of  Liability. 

4.  Invalid  in  Texas. —  Houston,  etc.,  R.  Co. 
v.  Davis,  11  Tex.  Civ.  App.  24;  Houston,  etc., 
R.  Co.  v.  Williams,  (Tex.  Civ.  App.  1895)  31  S. 
W.  Rep.  558  (refusing  to  follow  Hart  v.  Penn- 
sylvania R.  Co.,  112  U.  S.  331);  Taylor,  etc., 
R.  Co.  v.  Montgomery,  4  Tex.  App.  Civ.  Cas., 
§  238;  Taylor,  etc.,  R.  Co.  v.  Sublett,  (Tex.  App. 
1891)  16  S.  W.  Rep.  182;  International,  etc., 
R.  Co.  v.  Anderson,  3  Tex.  Civ.  App.  8;  St. 
Louis,  etc.,  R.  Co.  v.  Robbins,  4  Tex.  App. 
Civ.  Cas.,  §  43;  Missouri  Pac.  R.  Co.  v.  Ed- 
wards, 78  Tex.  307;  Fort  Worth,  etc.,  R.  Co. 
v.  Greathouse,  82  Tex.  104,  49  Am.  &  Eng.  R. 
Cas.  157.  Compare  Rogan  v.  Wabash  R. 
Co.,  51  Mo.  App.  665;  Texas,  etc.,  R.  Co.  v. 
Davis,  2  Tex.  App.  Civ.  Cas.,  §  191. 

Such  a  stipulation  is  regarded  as  an  attempt, 
on  the  part  of  the  carrier,  to  limit  its  liability 
for  the  consequences  of  its  own  negligence, 
and  is  for  that  reason  unlawful  under  the  gen- 
eral rule  already  stated.  Galveston,  etc.,  R. 
Co.  v.  Ball,  80  Tex.  603.  Supra,  this  section, 
Losses  the  Result  of  Negligence.  See  also  Mis- 
souri Pac.  R.  Co.  v.  Fagan,  72  Tex.  127,  13 
Am.  St.  Rep.  776,  35  Am.  &  Eng.  R.  Cas.  666. 
In  Gulf,  etc.,  R.  Co.  v.  Key,  4  Tex.  App.  Civ. 
Cas.,  §  257,  the  shipping  receipt  provided  that 
in  case  of  loss  of  the  animal  shipped  its  mar- 
ket value  at  the  point  of  destination  should 
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And  in  Minnesota  it  is  held  that  such  a  stipulation  is  invalid  unless  it  also  pro- 
vides for  the  restitution  of  the  amount  which  may  have  been  paid  by  the  con- 
signee as  freight  charges.1 

But  the  Weight  of  Authority  supports  the  validity  of  such  stipulations  where 
they  have  been  freely  and  fairly  entered  into,  whether  the  loss  be  the  result 
of  the  carrier's  negligence  or  not.3 

(2)  Effect  in  Case  of  Injury  Merely.  —  Where  the  stipulation  limits  the  lia- 
bility of  the  carrier  in  any  event  to  a  named  sum  in  case  of  loss  of  the  prop- 
erty shipped,  and  no  loss  occurs  but  the  property  is  injured,  the  shipper  is 
entitled  to  recover  damages  for  the  injury  up  to  the  amount  named,  although 
the  injured  property  may  still  be  valuable.  The  effect  of  the  stipulation  is 
not  to  fix  a  limit  in  case  of  loss  and  a  proportionate  limit  in  case  of  injury, 
but  to  fix  an  amount  which  shall  be  the  limit  of  recovery,  whether  for  loss  or 
injury.3 

(3)  Waiver  of  Limitation  —  Compromise.  —  The  limitation  of  the  carrier's 
liability  to  a  named  sum  does  not  preclude  the  recovery  of  a  larger  sum  which 
the  defendant  company's  general  agent  promised  to  pay  by  way  of  compro- 
mise.   Such  a  promise  amounts  to  a  waiver  of  the  limitation.4 

4.  Construction  of  Special  Contracts. —  Special  contracts  limiting  the 
common-law  liability  of  carriers  are  in  derogation  of  the  common  law, 
and  are  to  be  construed  most  strongly  against  the  carrier  in  so  far  as 
they  operate  to  relieve  him  from  liability ;  any  ambiguity  in  them  is  to  be 


be  taken  as  liquidated  damages  for  such  loss. 
It  appeared  that  the  shipper  had  sold  the  ani- 
mal to  the  consignee  for  $535.  It  was  held 
that  it  was  error  for  the  trial  court  to  allow  the 
shipper  to  recover  a  greater  sum  than  $535, 
and  the  jury  having  awarded  a  greater 
amount,  the  judgment  was  reversed. 

In  Southern  Pac.  R.  Co.  v.  Maddox,  75  Tex. 
300,  42  Am.  &  Eng.  R.  Cas.  528,  the  stipula- 
tion was  that  the  carrier  should  be  liable  only 
for  "  the  actual  cash  value  at  the  time  and 
place  of  shipment,  but  in  no  case  to  exceed 
$100  per  head."  It  was  held  that  it  was  in- 
valid in  so  far  as  it  affected  the  company's 
liability  for  a  loss  caused  by  negligence.  See 
also  Eells  v.  St.  Louis,  etc.,  R.  Co.,  52  Fed. 
Rep,  903,  55  Am.  &  Eng.  R.  Cas.  339;  Gulf, 
etc.,  R.  Co.  v.  Booton,  4  Tex.  App.  Civ.  Cas., 
§  230;  St.  Louis,  etc.,  R.  Co.  v.  Robbins,  4 
Tex.  App.  Civ.  Cas.,  §  43. 

Where  Loss  is  Not  Caused  by  Negligence.  —  The 
stipulation  is  valid  and  binding  where  the  loss 
complained  of  is  not  shown  to  have  been  caused 
by  the  carrier's  negligence.  Missouri  Pac.  R. 
Co.  v.  Ryan,  2  Tex.  App.  Civ.  Cas.,  §  430. 

1.  Shea  v.  Minneapolis,  etc.,  R.  Co.,  63  Minn. 
228. 

2.  Stipulation  Valid  by  Weight  of  Authority.  — 

South,  etc.,  Alabama  R.  Co.  v.  Henlein,  52  Ala. 
606,  23  Am.  Rep.  578,  56  Ala.  368,  19  Am.  Ry. 
Rep.  200;  Louisville,  etc.,  R.  Co.  v.  Oden,  80 
Ala.  38;  Chicago,  etc.,  R.  Co.  v.  Harmon,  17 
111.  App.  640;  Caples  v.  Louisville,  etc.,  R.  Co.. 
17  Mo.  App.  14;  Rogan  v.  Wabash  R.  Co., 
51  Mo.  App.  665. 

3.  Where  Property  is  Damaged  Merely.  — 
Georgia,  R.,  etc.,  Co.  v.  Rcid,  91  Ga.  377,  55 
Am.  &  Eng.  R.  Cas.  363. 

In  Starncs  v.  Louisville,  etc.,  R.  Co.,  91 
Tenn.  516,  55  Am.  &  Eng.  R.  Cas.  354,  note, 
the  stipulation  was:  "  Should  damage  occur 
for  which  the  said  party  of  the  first  part  may 


be  liable,  the  value  at  the  place  and  date  of 
shipment  shall  govern  the  settlement,  in 
which  the  amount  claimed  shall  not  exceed, 
for  a  horse  or  mule,  $100;  *  *  *  which 
amounts  it  is  agreed  are  as  much  as  such  stock 
as  are  herein  agreed  to  be  transported  are 
reasonably  worth."  The  horses  shipped  by 
the  plaintiff  were  injured  in  transportation  and 
were  sold  at  their  destination  for  prices  rang- 
ing between  $90  and  $200.  The  trial  judge  in- 
structed the  jury  that  the  plaintiff  was  not 
entitled  to  recover  anything  for  injuries  to 
such  horses  as  sold  for  $100,  and  that  he  could 
recover  only  $10  for  those  sold  at  $90.  But  the 
Supreme  Court  held  that  this  was  error.  The 
stipulation  was  admitted  to  be  valid  and  bind- 
ing, but  it  was  held  that  "  the  question  is  not, 
what  did  each  animal  bring  in  the  market  in 
its  injured  condition,  but  rather,  to  what  ex- 
tent and  in  what  amount  not  above  $100  was 
it  damaged  through  the  fault  of  the  defendant; 
not  what  value  is  left  in  fhe  animal,  but  what 
elements  of  value  were  wrongfully  taken  away. 
*  *  *  The  true  measure  of  liability  under 
the  contract  is  the  amount  of  actual  damage 
resulting  from  the  negligence  of  the  carrier, 
in  no  case  to  exceed  the  sum  stipulated." 

The  rule  in  Arkansas  is  the  other  way,  and 
the  shipper  is  only  entitled  to  recover  as  dam- 
ages for  the  injury  an  amount  bearing  the 
same  proportion  to  the  actual  damages  that  the 
stipulated  value  bears  to  the  actual  value.  St. 
Louis,  etc.,  R.  Co.  v.  Lesser,  46  Ark.  236. 

4.  Compromise  Offer.  —  Chicago,  etc.,  R.  Co. 
v.  Katzenbach,  118  Intl.  174,  38  Am.  &  Eng. 
R.  Cas.  375.  See  also  International,  etc.,  R. 
Co.  v.  Underwood,  62  Tex.  21,  21  Am.  &  Eng. 
R.  Cas.  143.  Where  the  carrier  has  compro- 
mised a  claim  made  against  it,  it  cannot  say 
afterwards  that  it  finds  it  was  not  liable,  and 
thus  avoid  the  compromise.  Grinnell  <".  Wis- 
consin Cent.  R.  Co.,  47  Minn.  569. 
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solved  in  favor  of  the  shipper.1 

1.  Construed  Most  Strongly  against  the  Carrier. 

—  Hooper  v.  Wells,  27  Cal.  II,  85  Am.  Dec. 
211;  Chicago,  etc.,  R.  Co.  v.  Davis,  159  111.  53; 
Alexander  v.  Greene,  7  Hill  (N.  Y.)  533; 
Edsall  v.  Camden,  etc.,  R.,  etc.,  Co.,  50  N.  Y. 
6fu;  Mynard  v.  Syracuse,  etc.,  R.  Co.,  71  N. 
Y.  1^0,  27  Am.  Rep.  28;  Atwood  v.  Reliance 
Transp.  Co.,  9  Watts  (Pa.)  87,  34  Am.  Dec. 
503;  Deming  v.  Merchants'  Cotton-press,  etc., 
Co.,  90  Tenn.  306.  See  also  Hawkins  v. 
Great  Western  R.  Co.,  17  Mich.  57,  97  Am. 
Dec.  179;  Kansas  City,  etc.,  R.  Co.  v.  Hol- 
land, 68  Miss.  351;  Cream  City  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  63  Wis.  93,  53  Am.  Rep. 
267;  Thomas  v.  Lancaster  Mills,  71  Fed.  Rep. 
481. 

A  contract  between  a  railroad  company  and 
a  shipper  of  goods,  limiting  the  common-law 
liability  of  the  company  as  a  carrier,  will  have 
no  greater  operation  given  to  it  than  the 
language  used  plainly  shows  the  parties  must 
have  intended  that  it  should  have.  Menzell 
v.  Chicago,  etc.,  R.  Co.,  1  Dill.  (U.  S.)  531. 
The  special  contract  in  this  case  released  the 
carrier  from  "  any  and  all  damage  that  may 
occur  to  said  goods,  arising  from  leakage  or 
decay,  chafing  or  breakage,  or  from  any  other 
cause  not  the  result  of  collision  of  trains  or 
of  cars  being  thrown  from  the  track  while  in 
transit."  It  was  held  that  the  contract  did  not 
exempt  the  company  from  liability  for  a  total 
loss  of  the  goods  by  fire  while  in  the  ware- 
house of  the  company,  at  an  intermediate  sta- 
tion on  the  line  of  transportation.  See  also 
Coupland  v.  Housatonic  R.  Co.,  61  Conn.  531. 

Act  of  God,  Public  Enemy,  Pirates,  Robbers, 
Thieves,  Barratry,  etc. —  In  Taylor  v.  Liverpool, 
etc.,  Steam  Co.,  L.  R.  9  Q.  B.  546,  22  W.  R. 
752,  43  L.  J.  Q.  B.  205,  nine  boxes  of  diamonds 
were  shipped  in  one  of  the  defendant  com- 
pany's steamers  under  a  bill  of  lading  exempt- 
ing the  carrier  from  liability  for  losses  from 
the  act  of  God,  the  public  enemy,  pirates,  rob- 
bers, thieves,  barratry  of  master  or  mariners, 
etc.  One  of  the  boxes  having  been  stolen 
from  the  ship  during  the  voyage,  or  after  her 
arrival  and  before  time  for  delivery,  the  ship- 
per brought  this  action  to  recover  for  the  loss. 
It  did  not  appear  whether  the  theft  had  been 
committed  by  one  of  the  crew,  or  by  a  passen- 
ger, or  by  some  stranger  after  the  arrival  of 
the  steamer  in  port.  The  court  held  that 
the  loss  was  not  within  the  exemption,  since  the 
word  "  thieves  "  did  not  include  one  of  the 
crew  or  passengers  who  should  commit  a  theft. 

So  also  in  the  case  of  De  Rothschild  v.  Royal 
Mail  Steam  Packet  Co.,  7  Exch.  734,  21  L.  J. 
Exch.  273,  the  defendant  company  undertook 
to  carry  certain  goods  from  Panama  to  Lon- 
don, but  was  not  to  be  liable  for  losses  caused 
by  "  pirates,  robbers,  fire,"  etc.  The  goods 
were  safely  carried  to  Southampton  and  there 
placed  in  a  railway  truck  to  be  carried  to  Lon- 
don, but  were  stolen  while  en  route  to  London. 
It  was  held  that  the  loss  was  not  within  the 
exemption  clause,  stipulating  against  loss  by 
robbers  or  dangers  of  the  road,  since  the  word 
"  robbers  "  meant,  not  thieves,  but  robbers  by 
violence,  and  "  dangers  of  the  road  "  meant 
dangers  of  marine  roads;  or,  if  land  roads, 
then   such   damages   as   were  immediately 


caused  by  roads,  as,  for  example,  the  overturn- 
ing of  a  carriage  in  a  precipitous  place.  See 
also  Latham  v.  Stanbury,  3  Stark.  143,  14  E. 
C.  L.  171;  Latham  v.  Rutley,  3  D.  &  R.  211,  2 
B.  &  C.  20,  9  E.  C.  L.  10;  Schmidt  v.  Royal 
Mail  Steamship  Co.,  45  L.  J.  Q.  B.  Div.  646; 
Burton  v.  English,  12  Q.  B.  Div.  218;  Norman 
v.  Binnington,  25  Q.  B.  Div.  475. 

But  in  another  case,  where  a  box  of  specie 
had  been  shipped  under  a  special  contract 
which  provided  that  the  carrier  should  not  be 
liable  for  losses  from  "  theft  on  land  or  afloat, 
barratry  of  master  or  mariners,  or  any  act,  neg- 
lect or  default  of  the  pilot,  master,  servants, 
or  agents  of  the  company,"  and  in  the  course 
of  the  voyage  a  large  amount  of  specie  was 
stolen  out  of  the  box,  the  evidence  pointing 
to  the  ship's  purser  as  the  guilty  party,  the 
court  held  that,  admitting  the  purser  to  have 
stolen  the  specie,  the  loss  was  within  the  pro- 
vision exempting  the  company  from  liability, 
since,  even  if  the  purser  be  considered  not  a 
"  mariner,"  the  loss  was  within  the  exemption 
against  liability  for  "  theft  on  land  or  afloat." 
Spinetti  v.  Atlas  Steamship  Co.,  80  N  Y.  71, 
36  Am.  Rep.  579,  reversing  \\  Hun  (N.  Y.)  100. 
See  also  American  Ins.  Co.  v.  Bryan,  1  Hill  (N. 
Y.)  25,  26  Wend.  (N.  Y.)  563,  37  Am.  Dec.  278; 
Atlantic  Ins.  Co.  v.  Storrow.  5  Paige  (N.  Y.)  285. 

Fact  that  Contract  was  Written  by  Carrier. —  It 
is  error,  where  a  special  contract  of  a  carrier 
is  under  consideration,  to  instruct  the  jury  that 
as  contracts  of  common  carriers  are  generally 
drawn  up  by  them,  they  shouid  be  most  strictly 
construed  against  them.  In  denying  the  cor- 
rectness of  such  an  instruction,  the  court,  by 
Coleman,  J.,  said:  "  Under  such  a  principle, 
it  would  be  dangerous  for  any  person  to  reduce 
to  writing  the  terms  of  a  contract  to  which  he 
was  to  become  a  party.  Such  a  rule  would 
necessitate  the  employment  of  third  persons 
to  prepare  all  written  contracts.  It  is  the  law, 
based  upon  grounds  of  public  policy  and  the 
relative  position  of  the  parties,  that  an  excep- 
tion, inserted  in  a  contract,  limiting  the  com- 
mon-law liability  of  a  common  carrier,  should 
be  strictly  construed  against  him.  Steele  v. 
Townsend,  37  Ala.  255,  79  Am.  Dec.  49;  Louis- 
ville, etc.,  R.  Co.  v.  Meyer.  78  Ala.  600. 
Without  the  exception  he  would  be  liable,  and 
the  exception,  to  be  valid,  must  be  within  the 
meaning  of  the  parties,  reasonable  in  itself  and 
not  against  public  policy."  Louisville,  etc.,  R. 
Co.  v.  Touart,  97  Ala.  514,  55  Am.  &  Eng.  R. 
Cas.  600. 

Contract  Confined  to  Class  of  Articles  Named  in 

It.  —  In  an  action  against  a  company  to  recover 
for  injury  to  a  quantity  of  corn,  occasioned  by 
delay  in  the  transportation,  the  defendants 
cannot  claim  exemption  from  liability  under  a 
clause  in  the  bill  of  lading  which  releases  them 
from  loss  on  perishable  property.  Mature, 
merchantable  corn  cannot  be  regarded  as  of 
that  character.  Illinois  Cent.  R.  Co.  v.  Mc- 
Clellan,  54  111.  58,  5  Am.  Rep.  83. 

Goods  of  a  Combustible  Nature.  —  In  Fitzgerald 
v.  Great  Western  R.  Co.,  39  U.  C.  Q.  B.  525, 
the  defendant  company  received  for  transpor- 
tation to  London  two  car  loads  of  coal  oil,  the 
shipping  note  providing  that  the  company 
should  not  be  liable  for  the  loss  of  or  damage 
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to  goods  of  a  combustible  nature.  One  of  the 
cars  never  arrived,  and  the  defendant  could 
give  no  account  of  it;  the  other  reached  Lon- 
don and  was  damaged  there,  as  was  supposed, 
all  the  oil  being  lost.  It  was  held  that  the  de- 
fendant company  was  liable,  since  the  condi- 
tion of  the  shipping  note  related  only  to  the 
risk  of  carriage.  See  Harris  v.  Great  Western 
R.  Co.,  i  Q.  B.  Div.  515. 

"  Unavoidable  Dangers  of  River  Navigation  Ex- 
cepted."—  Where  a  vessel  undertakes  to  safely 
carry  goods,  "  unavoidable  dangers  of  river 
navigation  excepted,"  a  loss  through  a  collision 
with  another  boat  through  the  negligence  of 
such  other  boat,  and  without  fault  on  the  part 
of  the  defendant  boat,  is  within  the  exception, 
and  the  owners  are  not  liable.  Hayes  v.  Ken- 
nedy, 2  Pittsb.  (Pa.)  262. 

"  Contents  and  Value  Unknown."  —  Where  the 
bill  of  lading  used  is  a  general  blank  form 
for  all  kinds  of  freight,  and  contains  the 
words  "  contents  and  value  unknown,"  evi- 
dently intended  to  apply  to  packages  the 
contents  of  which  are  concealed  from  view, 
such  words,  though  they  remain  in  the  bill,  do 
not  apply  in  a  case  where  the  shipment  is  of 
corn  in  bulk,  loaded  into  the  car  from  an  ele- 
vator, the  character  of  which  the  carrier  is 
■bound  to  know.  Tibbits  v.  Rock  Island,  etc., 
R.  Co.,  49  111.  App.  567. 

Loss  of  Cotton  while  at  Compress. —  Where  the 
bill  of  lading  exempts  the  carrier  from  loss  by 
fire  while  the  property  is  on  deposit  at  the 
place  of  trans-shipment  or  depots  or  landings, 
or  at  points  of  delivery,  the  carrier  will  not  be 
liable  for  cotton  burned  while  awaiting  com- 
pression, as  provided  for  by  the  bill  of  lading, 
in  a  compress  not  owned  or  operated  by  it; 
•such  a  loss  is  within  the  exemption.  Missouri 
Pac.  R.  Co.  v.  Sherwood,  84  Tex.  125;  Lancas- 
ter Mills  v.  Merchants'  Cotton-press  Co.,  89 
Tenn.  1,  24  Am.  St.  Rep.  586,  45  Am.  &  Eng. 
R.  Cas.  423.  Compare  Deming  v.  Merchants' 
Cotton-press,  etc.,  Co.,  go  Tenn.  306. 

Wilful  Misconduct  —  Misdelivery.  —  A  mere 
misdelivery  is  not  necessarily  wilful  miscon- 
duct within  a  special  contract  which  renders 
the  carrier  liable  only  upon  proof  of  wilful  mis- 
conduct. Stevens  v.  Great  Western  R.  Co., 
52  L.  T.  324,  49  J.  P.  310. 

Damage  or  Loss  by  Breaking,  Chafing,  Weather, 
Fire,  or  Water.  —  In  Coupland  v.  Housatonic 
R.  Co.,  61  Conn.  531,  55  Am.  &  Eng.  R.  Cas. 
380,  the  contract  provided  that  the  carrier 
should  not  be  liable  "  for  damage  or  loss 
*  *  *  by  reason  of  breaking,  chafing, 
weather,  fire,  or  water."  It  was  held  that  the 
breaking  of  an  animal's  leg,  caused  by  its 
being  thrown  down  by  a  violent  side  movement 
•of  the  car,  was  not  within  the  exemption.  See 
also  Menzell  v.  Chicago,  etc.,  R.  Co.,  I  Dill. 
<U.  S.)  531. 

Neglect  or  Default  of  Master  or  Crew  in  Navi- 
gation of  Ship  and  in  Ordinary  Course  of  Voyage. 
—  In  The  Accomac,  15  Prob.  Div.  208,  the  con- 
tract provided  that  the  carrier  should  not  be 
liable  for  losses  or  damage  caused  by  "  any 
act,  neglect,  or  default  whatsoever  of  master  or 
crew  in  the  navigation  of  the  ship  and  in  the 
ordinary  course  of  the  voyage."  After  the  ship 
had  reached  her  port  of  destination  and  while 
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the  cargo  was  being  discharged,  the  plaintiff's 
goods  were  injured  by  the  chief  engineer's 
opening  the  sea  valve,  which,  owing  to  the 
pipes  having  been  disconnected  by  workmen, 
let  in  the  sea  water  and  injured  the  plaintiff's 
goods.  It  was  held  that  the  loss  was  not  with- 
in the  exemption  clause,  the  negligence  of  the 
engineer  not  being  "  in  the  navigation  of  the 
ship."  Compare  The  Carron  Park,  15  Prob. 
Div.  203. 

Loss  or  Injury  during  Transportation  —  Failure 
to  Furnish  Cars.  —  A  stipulation  against  liability 
for  personal  injury,  or  for  loss  or  damage  to 
property  during  transportation,  does  not  apply 
to  a  case  where  the  loss  is  due  to  a  failure  of 
the  carrier  to  furnish  cars,  but  is  confined  to 
losses  or  injuries  occurring  in  transit.  Hast- 
ings v.  New  York,  etc.,  R.  Co.,  53  Hun  (N.  Y.) 
638,  3  Silv.  Sup.  Ct.  (N.  Y.)  422. 

Dangers  of  the  River.  —  The  owners  of  a 
steamboat  are  liable,  as  common  carriers,  for 
a  loss  of  goods  by  robbery ;  and  where  the  only 
exception  specified  in  the  bill  of  lading  is 
"  dangers  of  the  river,"  parol  evidence  cannot 
be  received  to  show  a  custom  among  the  per- 
sons who  were  engaged  in  navigating  the  river 
which  exempted  the  owners  of  the  boat  from 
liability  for  a  loss  caused  by  the  forcible  and 
illegal  seizure  of  the  boat  by  a  body  of  armed 
men,  without  fault  or  neglect  on  the  part  of 
the  officers  or  crew.  Boon  v.  Steamboat  Bel- 
fast, 40  Ala.  184,  88  Am.  Dec.  761.  Compare 
Steele  v.  McTyer,  31  Ala.  677,  70  Am.  Dec.  516. 

Dangers  of  Fire,  Collision,  and  Navigation.  —  A 
clause  in  a  bill  of  lading  for  goods  shipped  by 
vessel,  excepting  from  the  carrier's  liability 
"the  dangers  of  fire,  collision,  and  navigation," 
is  applicable  only  to  a  loss  by  fire  occurring 
on  shipboard,  and  not  to  a  loss  by  fire  after  the 
goods  have  been  unloaded  and  stored  in  a 
warehouse.  Black  v.  Ashley,  80  Mich.  90,  42 
Am.  &  Eng.  R.  Cas.  428. 

A  stipulation  in  a  contract  of  carriage  by 
water  exempting  the  carrier  from  liability  for 
losses  arising  from  the  "  dangers  of  river,  fire, 
and  collision,"  will  embrace  a  loss  caused  by 
the  vessel's  running  into  a  sand  reef,  newly 
formed,  under  circumstances  showing  no  want 
of  care  on  the  carrier's  part.  Hibernia  Ins. 
Co.  v.  St.  Louis  Transp.  Co.,  120  U.  S.  166. 
See  also  Selby  v.  Wilmington,  etc.,  R.  Co.,  113 
N.  Car.  588. 

Goods  Imperfectly  Marked. —  That  the  contract 
of  carriage  exempted  the  carrier  from  liability 
for  wrong  carriage  or  wrong  delivery  of  goods 
marked  with  initials  or  numbers,  or  imper- 
fectly marked,  and  that  the  goods  in  question 
were  marked,  not  with  the  name  of  the  con- 
signees, but  simply  with  a  number  in  lieu 
thereof,  does  not  excuse  the  carrier  from  lia- 
bility, it  appearing  that  the  name  of  the  con- 
signees, as  well  as  the  number,  was  on  the 
bill  of  lading,  and  that  the  carrier  refused  to 
deliver  the  goods  to  them  and  did  not  deliver 
them  to  any  one.  Richmond,  etc.,  R.  Co.  v. 
Benson,  86  Ga.  203,  22  Am.  St.  Rep.  446. 

Losses  from  Stowage  or  from  Perils  of  the  Sea 
Arising  from  Carrier's  Negligence.  —  In  The 
Brantford  City,  29  Fed.  Rep.  373,  the  bill  of 
lading  excepted  the  carrier  from  liability  for 
losses  from  "stowage  "  or  from  "  perils  of  the 
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the  one  which  is  the  less  beneficial  to  himself.1 

Must  Be  Clear  and  Explicit.  —  The  provisions  relied  on  by  the  carrier  as  restrict- 
ing his  responsibility  must  be  clear  and  explicit,  leaving  nothing  to  implica- 
tion or  inference.* 

Rule  of  Ejusdem  Generis.  —  In  this  connection  the  rule  of  ejusdem  generis  applies,, 
so  that  where  the  contract  stipulates  against  liability  for  losses  resulting  from 
certain  specified  causes  and  this  specification  is  followed  by  more  general 
words  of  exemption,  the  latter  are  to  be  construed  as  embracing  only  such 
causes  as  are  ejusdem  generis  with  those  specifically  named,  when  the  contrary 
is  not  made  clearly  to  appear.3 

Reasonable  interpretation.  —  The  contract  is,  however,  to  be  given  a  fair  and 
reasonable  interpretation,  and  its  provisions  are  not  to  be  nullified  by  too  strict 
rules  of  construction.    All  the  circumstances  attending  the  contract  are  to  be 


sea  arising  from  the  carrier's  negligence." 
Cattle  shipped  on  board  the  defendant  ship 
were  injured  through  the  insufficiency  of  the 
cattle  fittings.  It  was  held  that  this  loss  was 
not  within  the  exemption. 

Delay  or  Detention  of  Trains.  —  A  clause  in  a 
special  contract  with  a  railway  company  speci- 
fied that  the  company  would  not  be  responsible 
for  any  claims  arising  from  delay  or  detention 
of  any  train,  whether  in  starting,  or  at  any  sta- 
tion, or  in  the  course  of  the  journey.  It  was 
held  that  this  would  not  release  the  company 
from  delay  arising  at  a  warehouse  of  a  ter- 
minal station  while  goods  were  awaiting 
trans-shipment  to  a  connecting  line.  Devlin 
v.  Grand  Trunk  R.  Co.,  30  U.  C.  Q.  B.  537. 

Accidents  to  Boilers  or  Machinery.  —  Where 
the  special  contract  exempts  the  carrier  from 
liability  for  injuries  resulting  from  "  accidents 
to  boilers  or  machinery,"  the  breaking  of  the 
axle  of  a  car  is  within  the  exemption.  Fair- 
bank  v.  Cincinnati,  etc.,  R.  Co.,  66  Fed.  Rep. 
471. 

Limitation  as  to  Horse  or  Mule  —  Jack  Ex- 
cluded.—  A  limitation  of  liability  as  to  "a 
horse  or  mule  "  would  not  include  a  jackass. 
Richardson  v.  Chicago,  etc.,  R.  Co.,  1  Mo. 
App.  Rep.  401. 

Weight  Subject  to  Correction.  —  Where  the  bill 
of  lading  is  for  38,600  pounds  of  grain,  a  stip- 
ulation therein  that  the  weight  shall  be  subject 
to  correction  at  destination  will  not  release  the 
carrier  from  liability  where  the  deficiency  in 
weight  proves  to  be  over  14,000  pounds.  Such 
words  are  like  the  words  "  more  or  less  "  used 
in  a  deed,  and  are  to  be  given  a  reasonable 
effect.  Tibbits  v.  Rock  Island,  etc.,  R.  Co., 
49  111.  App.  567. 

Limiting  Liability  to  Time  of  Unloading  Goods. 
—  On  receiving  goods,  the  company  gave  a 
receipt  therefor  stating,  among  other  things, 
that  the  company  should  not  be  liable  as  a 
common  carrier  for  articles  of  freight  after 
their  arrival  at  the  place  of  destination  and 
unloading  at  the  company's  warehouse  or  de- 
pots. The  goods  in  question  were  marked  to 
a  point  beyond  the  receiving  company's  line 
and  were  carried  to  the  end  of  its  line,  and 
three  days  afterwards  were  destroyed  in  its 
warehouse  by  an  accidental  fire.  No  notice 
of  the  arrival  of  the  goods  had  been  given  to 
the  next  connecting  carrier.  It  was  held  that 
the  place  of  destination  mentioned  in  the  con- 
tract meant  the  ultimate  destination  of  the 


goods,  so  that  the  exemption  stipulated  for 
did  not  apply,  and  the  company  was  liable. 
Ayres  v.  Western  R.  Corp.,  14  Blatchf.  (U.  S.)< 
9.    See  also  The  Majestic,  56  Fed.  Rep.  244. 

Exemption  from  Injury  Received  "  While  at 
Depots." — "  If  there  be  a  reasonable  doubt  as 
to  the  construction  of  the  contract,  it  is  to  be 
construed  strictly  and  most  strongly  against 
the  carrier."  E.  O.  Stanard  Milling  Co.  v. 
White  Line  Central  Transit  Co.,  122  Mo.  258. 
61  Am.  &  Eng.  R.  Cas.  192.  In  this  case  the 
defendant  company  contracted  to  carry  certain 
goods  with  as  much  dispatch  as  possible, 
"  damages  incident  to  railroad  transportation, 
loss  or  damage  by  fire,  or  the  elements,  while 
at  depots  excepted."  It  was  held  that  the 
words  "  while  at  depots  "  referred  only  to  the 
depots  at  which  cars  containing  the  goods 
might  be  stopped  while  en  route  to  their  desti- 
nation, and  not  to  a  depot  at  the  end  of  the 
route. 

Effect  of  Acceptance  of  Cars  by  Shipper.  — 

Where  the  shipper  signs  a  special  contract 
accepting  the  cars  furnished  for  the  transpor- 
tation of  his  goods,  his  acceptance  will  relieve 
the  carrier  from  liability  for  failing  to  fur- 
nish proper  cars,  only  as  far  as  the  charac- 
ter of  the  cars  was  agreed  upon.  As  to  any 
defect  with  reference  to  which  the  shipper 
did  not  assume  to  contract,  his  acceptance  will 
not  bind  him.  Kansas  City,  etc.,  R.  Co.  v. 
Holland,  68  Miss.  351. 

1.  Of  Two  Contracts,  One  Less  Beneficial  to 
Carrier  Will  Control. —  Munn  v.  Baker,  2  Stark. 
255,  3  E.  C.  L.  399. 

Where  the  carrier  has  posted  one  set  of  no- 
tices stating  the  conditions  on  which  he  will 
transport  freight,  and  has  advertised  different 
conditions  in  printed  handbills  spread  abroad, 
he  will  be  bound  by  the  conditions  which  hold 
him  more  nearly  to  his  common-law  liability. 
St.  Louis,  etc.,  R.  Co.  v.  Smuck,  49  Ind.  302. 

2.  New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  (U.  S.)  344. 

3.  Hawkins  v.  Great  Western  R.  Co.,  17 
Mich.  57,  97  Am.  Dec.  179;  Zimmer  v.  New 
York  Cent.,  etc.,  R.  Co.,  (Supreme  Ct.)  42  N. 
Y.  St.  Rep.  63,  16  N.  Y.  Supp.  631. 

When  the  evidence  as  to  the  terms  of  the 
special  contract  is  conflicting  it  is  for  the  jury 
to  say  what  the  terms  were,  and  their  finding 
will  not  be  disturbed  except  in  plain  cases  of 
error.  Central  R.,  etc.,  Co.  v.  Anderson,  58 
Ga.  393,  16  Am.  Ry.  Rep.  85. 
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considered ;  the  character  of  the  goods  and  the  general  course  of  dealing 
between  the  parties  are  material.  It  is  to  be  so  construed  as  to  render  it  valid 
where  such  a  construction  is  reasonably  possible,  and  is  not  to  be  taken  as  pro- 
viding for  illegal  exemptions  from  liability  unless  its  provisions  admit  of  no 
other  meaning.1 

5.  Forfeiture  of  Special  Contract.  —  The  carrier  forfeits  the  benefit  of  the 
provisions  of  the  special  contract  by  a  failure  or  refusal  to  carry  out  the  pro- 
visions in  it  favorable  to  the  shipper;  it  cannot  insist  upon  the  provisions 
protecting  it,  and  at  the  same  time  deny  the  shipper  the  benefit  of  those 
in  his  favor.  The  provisions  in  favor  of  one  party  may  be  regarded  as 
furnishing  the  consideration  for  those  in  favor  of  the  other,  and  either  must 
fail  upon  a  failure  of  the  consideration  upholding  it.2 

6.  Statutes  Prohibiting  Limitation  of  Liability.  —  in  England  there  have  been 
two  principal  statutes  limiting  the  right  of  a  carrier  to  contract  for  an  exemp- 
tion from  liability;  these  have  already  been  considered.3 

In  the  United  States  several  of  the  states  have  had,  at  different  times,  statutes 
restricting  the  right  of  a  carrier  to  limit  its  liability,  and  in  some  instances  the 
right  has  been  entirely  taken  away.    These  are  reviewed  in  the  notes.4 


1.  Contract  to  be  So  Construed  as  Not  to  In- 
validate It.  —  Thus  a  contract  for  the  shipment 
of  cattle,  partly  by  rail  and  partly  by  sea, 
exempting  the  company,  among  other  things, 
from  liability  for  the  fault,  negligence,  or  mis- 
take of  seamen  or  crew  of  the  vessel,  does  not 
in  terms  exempt  the  company  from  liability 
for  wilful  acts  or  misconduct  on  the  part  of  its 
seamen  and  crew,  and  is  not  to  be  so  con- 
strued. If  such  were  its  meaning,  it  would 
be  rendered  invalid.  Ronan  v.  Midland  R. 
Co.,  L.  R.  14  Ir.  157. 

A  provision  in  a  contract  for  the  transporta- 
tion of  certain  horses,  that  the  carrier  is  not  to 
be  liable  for  any  one  of  certain  specified  causes 
of  injury,  will  not  relieve  it  from  liability  re- 
sulting from  a  want  of  ordinary  care  on  its 
part.  Welch  v.  Boston,  etc.,  R.  Co.,  41  Conn. 
333,  6  Am.  Ry.  Rep.  95.  See  also  Nicoll  v. 
East  Tennessee,  etc.,  R.  Co.,  89  Ga.  260. 

2.  Benefit  of  Special  Provisions  Forfeited  by  Fail- 
ure to  Observe  Contract. —  Thus,  where  a  rail- 
road company  violates  the  provisions  of  a 
contract  to  carry  live  stock,  by  shipping  them 
by  freight  service  instead  of  by  passenger  ser- 
vice as  agreed  upon,  and  the  stock  are  injured 
by  the  delay  and  rougher  service,  the  company 
cannot  avail  itself  of  the  stipulation  in  the  con- 
tract relieving  it  from  liability  as  insurer  at 
common  law;  but  such  deviation  does  not  re- 
lieve the  shipper  from  notifying  the  company 
of  his  claim  for  damages  within  five  days, 
where  the  contract  provides  for  such  notice. 
Pavitt  v.  Lehigh  Valley  R.  Co.,  153  Pa.  St.  302. 
Where  a  contract  for  the  shipment  of  live  stock 
contains  mutual  conditions  and  limitations, 
such  as  that  the  shipper  shall  be  entitled  to 
ride  free  on  the  train  with  his  stock,  and  other 
conditions  in  favor  of  the  carrier  limiting  its 
common-law  liability,  a  violation  by  the  car- 
rier of  the  contract,  in  failing  to  carry  the 
shipper,  releases  him  from  all  stipulations  that 
are  favorable  to  the  carrier.  Texas,  etc.,  R. 
Co.  v.  Davis,  2  Tex.  App.  Civ.  Cas.,  §  191. 

3.  See  infra,  this  section,  The  English  Car- 
riers' Act;  supra,  this  section,  Rule  in  England 
and  Canada. 

The  Canadian  Railway  Act  of  1888,  §  246,  pro- 
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viding  that  a  carrier  shall  be  liable  for  negli- 
gence, notwithstanding  a  stipulation  other- 
wise, does  not  prevent  a  carrier's  limiting  its 
liability  to  a  specified  sum  in  case  of  a  loss,  even 
though  the  loss  be  the  result  of  negligence. 
Robertson  v.  Grand  Trunk  R.  Co.,  24  Can. 
Sup.  Ct.  611.  See  supra,  this  section,  Fixing 
Amount  for  IVhiek  Carrier  Shall  Be  Liable. 

4.  Georgia  Statute.  —  The  Georgia  statute 
provided  that  no  contract  limiting  the  liability 
of  a  carrier  should  be  valid  unless  it  had  the 
express  assent  of  the  consignor.  Under  this 
it  is  held  that  the  contract  may  be  by  parol. 
Purcell  v.  Southern  Express  Co.,  34  Ga.  315; 
Southern  Express  Co.  v.  Barnes,  36  Ga.  532. 

Iowa  Statute.  —  Iowa  Laws,  i860,  c.  13,  p. 
121;  Iowa  Code,  §  1307.  See  supra,  this  sec- 
tion, Extent  of  Limitation — General  Doctrine, 
note  heading  Iowa. 

Illinois  Statute.  —  See  supra,  this  section,  By 
What  Law  Validity  of  Special  Contract  Gov- 
erned, note,  where  the  statute  is  set  out. 

Kentucky  Constitution.  —  The  Constitution  of 
Ky.  (1S92),  §  196,  provides  that  no  common 
carrier  shall  be  permitted  to  contract  for  relief 
from  its  common-law  liability.  This  applies 
to  all  contracts,  whether  for  transportation 
entirely  within  the  state  or  to  points  beyond 
its  borders,  and  to  contracts  requiring  written 
notice  of  loss  as  a  condition  precedent  to  any 
right  of  recovery.  Ohio,  etc.,  R.  Co.  v.  Tabor, 
(Ky.  1895)  32  S.  W.  Rep.  168,  (Ky.  1896)  36  S. 
W.  Rep.  18. 

Nebraska  Constitution.  —  The  Constitution  of 
Nebraska  (1875),  art.  11,  §  4,  provides  that 
"  the  liability  of  railroad  corporations  as  com- 
mon carriers  shall  never  be  limited."  This  is 
held  to  preclude  any  limitation,  by  special 
contract  or  otherwise,  of  the  carrier's  liability 
as  it  existed  at  common  law.  Missouri  Pac. 
R.  Co.  v.  Vandeventer,  26  Neb.  222,  37  Am. 
&  Eng.  R.  Cas.  657;  St.  Joseph,  etc.,  R.  Co. 
v.  Palmer,  38  Neb.  463,  61  Am.  &  Eng.  R. 
Cas.  69  (whether  shipment  be  interstate  or 
not).  See  also  Atchison,  etc.,  R.  Co.,  v.  Wash- 
burn, 5  Neb.  117;  Omaha,  etc.,  Valley  R.  Co. 
v.  Crow,  47  Neb.  84. 

South  Carolina.  —  Rev.  Stat,  of  South  Caro- 
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interstate  shipments.  —  Some  of  the  statutes  are  held  to  embrace  interstate 
shipments,  but  others  not.1  Contracts  for  interstate  shipments  embrace  all 
contracts  for  shipments  which  contemplate  transportation  from  a  point  in  one 
state  to  a  point  in  another  —  any  shipment  not  confined  wholly  to  the  terri- 
torial limits  of  the  state.2  The  question  whether  the  railroad  company  has 
lines  extending  beyond  the  state  or  has  its  lines  entirely  within  the  state  is 
unimportant  ;  the  point  of  shipment  and  point  of  destination  are  to  control.3 

Requirement  of  Notice  of  Claim.  —  Statutes  prohibiting  a  common  carrier  from 
limiting  in  any  way,  by  special  contract,  its  common-law  liability,  do  not 
embrace  a  contract  requiring  that  the  shipper  shall  give  notice  of  his  claim 


lina  (1873),  c.  65,  §  2,  p.  366,  provided  that  "  no 
public  notice  or  declaration  or  special  contract 
shall  limit  or  in  any  wise  affect  the  liability  at 
common  law  of  any  railroad  company  within 
this  state  for  or  in  respect  of  any  goods  to  be 
carried  or  conveyed  by  them."  It  was  held 
that  this  could  not  affect  the  validity  of  a 
special  contract  made  in  South  Carolina  to 
limit  the  liability,  in  another  state,  of  a  rail- 
road company  incorporated  under  the  laws  of 
another  state.  Piatt  v.  Richmond,  etc.,  R. 
Co.,  108  N.  Y.  358,  32  Am.  &  Eng.  R.  Cas.  520. 
But  in  cases  of  domestic  shipments,  and  pos- 
sibly interstate  shipments  other  than  those  of 
the  class  just  mentioned,  the  carrier  was  for- 
bidden by  the  act  of  1872  from  limiting  its 
common-law  liability  in  any  respect.  Pied- 
mont Mfg.  Co.  v.  Columbia,  etc.,  R.  Co.,  19  S. 
Car.  353,  16  Am.  &  Eng.  R.  Cas.  194. 

Under  the  statute  of  1882,  a  special  contract 
limiting  the  carrier's  liability  is  valid  except 
as  to  losses  caused  by  the  carrier's  negligence. 
Wallingford  v.  Columbia,  etc.,  R.  Co.,  26  S. 
Car.  258,  30  Am.  &  Eng.  R.  Cas.  44. 

Texas.  —  The  Texas  statute  provides  that 
railroad  companies  and  other  common  carriers 
shall  not  restrict  their  liability  as  it  exists  at 
common  law.  Paschal's  Dig.,  art.  4253; 
and  see  supra,  this  section,  Extent  of  Limita- 
tion —  General  Doctrine,  note  heading  Texas. 
See  Missouri  Pacific  R.  Co.  v.  China  Mfg. 
Co.,  79  Tex.  26;  Missouri  Pac.  R.  Co.  v.  Sher- 
wood, 84  Tex.  125;  International,  etc.,  R.  Co. 
v.  Foltz,  3  Tex.  Civ.  App.  644;  Missouri  Pac. 
R.  Co.  v.  Edwards,  75  Tex.  334;  Houston,  etc., 
R.  Co.  v.  Harn,  44  Tex.  628;  Gulf,  etc.,  R.  Co. 
v.  White,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
323;  Gulf,  etc.,  R.  Co.  v.  Maetze,  2  Tex.  App. 
Civ.  Cas.,  §  631,  18  Am.  &  Eng.  R.  Cas.  613. 

1.  Interstate  Shipments  —  Texas.  — Houston, 
etc..  R.  Co.  v.  Williams,  (Tex.  Civ.  App.  1895) 
31  S.  W.  Rep.  558;  International,  etc.,  R.  Co. 
v.  Watt,  2  Tex.  App.  Civ.  Cas.,  §  781.  See  the 
title  Interstate  Commerce. 

Art.  278,  Tex.  Rev.  Stat.,  prescribes  that  "rail- 
road companies  and  other  common  carriers  of 
goods,  wares  and  merchandise  for  hire  within 
this  state,  on  land,  or  in  boats  or  vessels  on 
the  waters,  entirely  within  the  body  of  this 
state,  shall  not  limit  or  restrict  their  liability  as 
it  exists  at  common  law,"  etc.  This  does  not 
apply  to  a  foreign  or  interstate  shipment,  but 
only  to  shipments  purely  domestic,  beginning 
and  ending  in  the  state  of  Texas.  Missouri 
Pac.  R.  Co.  v.  Sherwood,  84  Tex.  125;  Mis- 
souri Pac.  R.  Co.  v.  International  Marine  Ins. 
Co.,  84  Tex.  149;  Gulf,  etc.,  R.  Co.  v.  Maetze, 
2  Tex.  App.  Civ.  Cas.,  §  631,  18  Am.  &  Eng. 
R.  Cas.  613.    See  also  Missouri  Pac.  R.  Co.  v. 


Harris,  67  Tex.  166,  28  Am.  &  Eng.  R.  Cas. 
107. 

In  an  action  against  a  common  carrier  for 
the  loss  of  cotton  which  it  contracted  to  trans- 
port from  a  point  in  Texas  to  a  point  in  Massa- 
chusetts, the  plaintiff  pleaded  a  statute  of 
Texas  making  void  any  stipulation  exempting 
the  carrier  from  its  common-law  liability. 
The  Supreme  Court  of  Texas  had  decided  that 
this  statute  applied  only  to  shipments  purely 
domestic.  It  was  held  that  it  was  error  to  re- 
fuse an  instruction  asked  by  the  defendant, 
which  was  intended  to  inform  the  jury  that 
the  Texas  statute  did  not  apply  to  the  bill  of 
lading  sued  upon,  but  that  the  judgment  would 
not  be  reversed  for  this  error,  where  it  ap- 
peared that  the  court  placed  its  findings  for 
the  plaintiff  on  the  ground  that  the  cotton  was 
lost  by  reason  of  the  negligence  of  the  defend- 
ant or  its  agent.  Otis  Co.  v.  Missouri  Pac.  R. 
Co.,  112  Mo.  622,  55  Am.  &  Eng.  R.  Cas.  636. 

A  clause  in  the  bill  of  lading  limiting  the 
defendant  carrier's  liability  to  its  own  line 
will  not  convert  an  interstate  contract  of  ship- 
ment into  a  domestic  one  as  to  such  carrier. 
Missouri  Pac.  R.  Co.  v.  Sherwood,  84  Tex.  125. 

The  act  of  March  4,  1891  (Tex.),  which  for- 
bids the  making  of  any  contract  whereby  the 
time  in  which  suit  may  be  brought  is  limited 
to  less  than  two  years,  is  held  to  apply  to  all 
contracts,  whether  for  shipment  beyond  the 
state  or  not;  it  is  held  not  to  be  an  interference 
with  interstate  commerce.  Reeves  v.  Texas 
etc.,  R.  Co.,  11  Tex.  Civ.  App.  514;  Gulf,  etc.. 
R.  Co.  v.  Eddins,  7  Tex.  Civ.  App.  116. 

Kentucky  —  Nebraska.-- In  a  number  of  the 
states,  however,  it  has  been  held  that  the  stat- 
ute applies  to  all  contracts  for  shipment  made 
within  the  state  and  partly  to  be  performed 
there.  Ohio,  etc.,  R.  Co.  v.  Tabor,  (Ky.  1895) 
32  S.  W.  Rep.  168;  St.  Joseph,  etc..  R.  Co.  v. 
Palmer,  38  Neb.  463,  61  Am.  &  Eng.  R.  Cas.  69. 

Iowa.  —  In  McDaniel  v.  Chicago,  etc.,  R. 
Co.,  24  Iowa  412,  it  was  held  that  while  it 
might  be  doubtful  whether  a  contract  made  in 
Iowa  but  wholly  to  be  performed  in  another 
state  would  be  valid  under  the  statute,  yet  a 
contract  for  the  transportation  of  goods  from 
Clinton,  Iowa,  to  Chicago  would  be  within  the 
statute,  because  partly  performable  in  Iowa. 
And  in  Hart  v.  Chicago,  etc.,  R.  Co.,  69  Iowa 
485,  it  was  held  that  the  fact  that  the  statute 
applied  to  interstate  shipments  would  not  ren- 
der it  unconstitutional. 

2.  What  Contracts  Are  for  Interstate  Shipments. 
—  Missouri  Pac.  R.  Co.  v.  Sherwood,  S4  Tex. 
125- 

3.  Missouri  Pac.  R.  Co.  v.  Sherwood,  S4 
Tex.  125. 
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against  the  carrier  within  a  specified  reasonable  time.1 

7.  Statutes  Limiting  Liability  —  a.  In  THE  UNITED  STATES.  —  The  statutes 
of  the  United  States  2  provide  that  no  owner  of  any  vessel  shall  be  liable  to 
answer  for  loss  or  damage  which  may  happen  to  merchandise  shipped  upon 
his  vessel  "  by  reason  of  or  by  means  of  any  fire  happening  to  or  on  board 
the  vessel. " 

Loss  or  injury  after  Goods  Unloaded.  —  This  does  not  relieve  the  owner  of  a  vessel 
from  liability  for  loss  of  or  damage  to  goods  which  have  been  injured  or 
destroyed  by  fire  after  they  have  been  landed ;  the  statute  has  no  application 
to  such  a  case.3 

A  statute  of  California  provides  that  a  common  carrier  of  gold,  upon  proof  of 
the  loss  or  injury  of  the  shipment,  shall  not  be  liable  for  more  than  the  value 
of  the  articles  named  in  the  receipt  or  bill  of  lading.4  Under  this  statute, 
where  there  has  been  a  loss  of  gold  dust  by  robbery  and  the  carrier  has  paid 
to  the  consignee  the  value  of  the  gold,  the  owner  cannot,  upon  the  subse- 
quent recovery  by  the  carrier  of  the  gold,  maintain  an  action  for  damages 
upon  the  ground  of  a  wrongful  conversion  by  the  carrier,  in  the  absence  of 
proof  of  fraud,  malice,  or  oppression  on  the  part  of  the  carrier.5 

b.  THE  ENGLISH  CARRIERS'  ACT  —  Declaration  of  Value  and  Character  of  Goods. — 
To  provide  for  a  specific  recognition  of  the  rule  that  shippers  must  inform  the 
carrier  of  the  value  of  articles  shipped,  whenever  the  value  could  not  be  clearly 
ascertained  from  the  appearance  of  the  articles,  an  act  was  passed  in  England, 
known  as  the  Carriers'  Act,6  which  provided  that  no  common  carrier  by  land7 
for  hire  should  be  liable  for  a  loss  or  injury  to  any  article  of  property  of  a 
named  description,  if  the  value  should  exceed  ten  pounds,  unless,  at  the  time 
of  shipment,  its  nature  and  value  should  be  stated  and  an  increased  charge 
paid  for  its  transportation.8 


1.  Gulf,  etc.,  R.  Co.  v.  Trawick,  68  Tex. 
314,  2  Am.  St.  Rep.  494,  30  Am.  &  Eng.  R. 
Cas.  49;  infra,  this  title,  Stipulation  that 
Claim  Shall  be  Presented  within  a  Fixed  Time. 
Compare  Ohio,  etc.,  R.  Co.  v.  Tabor,  (Ky.  1895) 
32  S.  W.  Rep.  168. 

2.  See  Rev.  Stat,  of  U.  S.,  §  4282. 

3.  Application  of  Statute  —  Goods  Injured 
after  Unloading.  —  See  Black  v.  Ashley,  80 
Mich.  90,  42  Am.  &  Eng.  R.  Cas.  428. 

The  Design  of  the  Statute  was  "  to  give  relief 
against  the  consequences  of  fires  incident  to 
navigation."    The  Egypt,  25  Fed.  Rep.  320. 

4.  California  Statute.  —  Civ.  Code  of  Cal., 
§  2200. 

5.  Scammon  v.  Wells,  84  Cal.  311,  42  Am.  & 
Eng.  R.  Cas.  400. 

6.  English  Carriers'  Act. —  n  Geo.  IV.  & 
1  Will.  IV.,  c.  68,  1-8. 

7.  Carriers  by  Land.  —  In  Baxendale  v.  Great 
Eastern  R.  Co.,  L.  R.  4  Q.  B.  244,  10  B.  &  S. 
212,  17  W.  R.  412,  38  L.  J.  Q.  B.  137,  the  de- 
fendant railway  company  was  the  owner  of  a 
road  from  Harwich  to  London  and  also  of  a 
ship  lying  at  Rotterdam.  They  carried  on  the 
business  of  carriers  between  Rotterdam  and 
London  via  Harwich.  A  case  of  pictures  was 
delivered  to  the  defendant's  agent  at  Rotter- 
dam to  be  delivered  at  London  "  via  Har- 
wich;" it  was  placed  on  board  the  ship  and 
reshipped  at  Harwich  by  rail  to  London,  but 
was  lost  between  the  last  named  places.  No 
declaration  of  value  was  made,  but  on  the  trial 
it  was  shown  that  the  pictures  were  worth 
more  than  ten  pounds.  It  was  held  that  the 
bill  of  lading  contemplated  a  conveyance  of 
the  pictures  partly  by  land,  and  the  case  was 


within  the  statute;  the  fact  that  the  bill  of  lad- 
ing specifically  exempted  the  carrier  from 
liability  for  losses  resulting  from  particular 
causes  would  not  affect  the  carrier's  right  to 
exemption  under  the  statute. 

See  also  as  holding  that  one  who  enters  into 
a  contract  to  convey  a  passenger  from  A.  to 
B.,  part  of  the  journey  to  be  performed  by 
land  in  England  and  the  remainder  by  sea,  is 
entitled  to  the  protection  of  the  statute.  Le 
Couteur  v.  London,  etc.,  R.  Co.,  6  B.  &  S. 
961,  118  E.  C.  L.  961,  L.  R.  1  Q.  B.  54,  12  Jur. 
N.  S.  266,  14  W.  R.  80. 

8.  Terms  of  Carriers' Act.  —  See  generally  Hin- 
ton  v.  Dibbin,  2  Q.  B.  646,  42  E.  C.  L.  847,  2 
G.  &  D.  36;  Hutchinson  on  Carr.  (2d  ed.), 
§  230. 

The  act  provides  that  no  mail  contractor, 
stage-coach  proprietor,  or  other  common  car- 
rier by  land  for  hire  shall  be  liable  for  the  loss 
of  or  injury  to  any  article  of  property  of  the 
following  description,  viz.:  gold  and  silver 
coin  of  the  realm  or  of  any  foreign  state;  gold 
or  silver  in  a  manufactured  or  unmanufactured 
state;  precious  stones,  jewelry, watches,  clocks, 
or  timepieces  of  any  description;  trinkets, 
bills,  notes  of  any  bank  in  England,  Scotland, 
or  Ireland;  orders,  notes,  or  securities  for  the 
payment  of  money ;  English  or  foreign  stamps; 
maps,  writings,  title-deeds,  paintings,  engrav- 
ings, pictures,  gold  or  silver  plate  or  plated 
articles;  glass,  china,  silks,  manufactured  or 
not,  and  whether  wrought  up  or  not  with  other 
materials;  furs,  lace,  or  any  of  them  contained 
in  any  parcel  or  package  delivered  either  to  be 
carried  for  hire  or  to  accompany  the  person  of 
any  passenger,  if  the  value  exceed  ten  pounds, 
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What  Articles  Included  in  the  Statute.  —  A  great  number  of  decisions  have  been 
made  as  to  what  articles  of  property  are  within  the  statute,  most  of  which  are 
reviewed  in  the  note.1 


unless  at  the  time  of  shipment  the  value  and 
nature  be  declared  and  an  increased  charge, 
• 1 1  ui  engagement  to  pay  the  same,  be  accepted. 
Nothing  in  the  act  is  to  annul  or  in  any  wise 
to  affect  any  special  contract  between  parties 
for  the  conveyance  of  goods,  n  Geo.  IV.  &  I 
Will.  IV.,  c.  68,  §  I.  See  generally  Hodgman 
v.  West  Midland  R.  Co.,  33  L.  J.  Q.  B.  233; 
Hill  v.  London,  etc.,  R.  Co.,  42  L.  T.  N.  S.  513. 

It  is  Immaterial  Where  the  Delivery  to  the 
Carrier  Takes  Place,  whether  at  its  office,  on 
the  road,  or  elsewhere;  if  no  declaration  of 
value  is  made,  the  carrier  will  not  be  liable, 
although  it  may  have  omitted  to  affix  in  its 
office  the  notice  of  the  increased  charge  for 
carrying  articles  over  ten  pounds  in  value; 
such  notice  is  required  only  for  the  purpose  of 
allowing  the  carrier  to  make  an  increased 
charge  after  a  declaration  of  value,  and  is  of 
no  importance  when  no  declaration  is  made. 
Hart  v.  Baxendale,  6  Exch.  769,  16  Jur.  126, 
21  L.  J.  Exch.  123. 

1.  What  Property  the  Statute  Embraces. —  In 
an  action  against  the  carrier  a  plea  by  the  de- 
fendant that  the  plaintiff  failed  to  declare  the 
value  of  his  goods,  though  it  was  over  ten 
pounds,  is  bad  if  it  fails  to  allege  with  cer- 
tainty that  the  goods  or  articles  in  question 
were  of  the  description  mentioned  in  the  stat- 
ute. Smith  v.  London,  etc.,  R.  Co.,  7  C.  B. 
782,  62  E.  C.  L.  782. 

The  statute  extends  to  all  articles  mentioned 
in  section  I,  though  they  may  not  be  within  the 
words  of  the  preamble:  "an  article  of  great 
value  in  small  compass."  Owen  v.  Burnett,  2 
Cromp.  &  M.  353,  4  Tyrw.  133. 

Furs.  —  Hat  bodies,  made  partly  of  the  soft 
substance  which  is  taken  from  the  skins  of 
rabbits  and  partly  of  the  wool  of  sheep,  do  not 
come  within  the  description  of  furs.  Mayhew 
v.  Nelson,  6  C.  &  P.  58,  25  E.  C.  L.  281. 

Laces.  —  A  lace  corporal  in  a  gilt  frame,  cov- 
ered with  glass,  being  intended  for  an  ex- 
hibition, was  inclosed  in  a  packing  case  and 
sent  by  the  defendant's  railway,  without  any 
declaration  of  value  having  been  made.  In  an 
action  to  recover  for  its  loss,  it  was  held  that 
as  a  matter  of  fact  the  gilt  frame  was  distinct 
from  and  not  accessory  to  the  lace,  and  the 
packing  case  accessory  to  both  or  to  the  frame 
only,  and  the  carrier,  therefore,  was  not  pro- 
tected by  the  statute  from  liability  for  the  loss 
of  either  the  gilt  frame  or  the  packing  case. 
Treadwin  v.  Great  Eastern  R.  Co.,  L.  R.  3  C. 
P.  308,  16  W.  R.  365,  37  L.  J.  C.  P.  83,  17  L.  T. 
N  S.  601. 

Pictures  or  Paintings.  —  If  a  package  con- 
taining pictures  in  frames,  exceeding  ten 
pounds  in  value,  is  delivered  to  a  carrier  to  be 
carried  for  hire,  without  any  declaration  as  to 
the  value  and  nature  of  the  articles,  the  pic- 
ture and  frame  are  to  be  considered  as  one 
article;  and  the  carrier  is  protected  from  liabil- 
ity as  well  in  respect  of  damage  done  to  the 
frames  as  of  damage  done  to  the  picture  itself. 
Anderson  v.  London,  etc.,  R.  Co.,  L.  R.  5 
Exch.  go,  3  Ry.  &  C.  T.  Cas.  xii.,  39  L.  J. 
Exch.  55. 
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In  another  case,  pictures  exceeding  the 
value  of  ten  pounds  were  laid  upon  one  an- 
other, without  any  covering  or  tie,  in  the  own- 
er's wagon,  which  had  sides  but  no  top,  and 
the  wagon  was  delivered  to  a  railroad  com- 
pany and  placed  by  their  servants  on  one  of 
their  trucks  for  carriage  by  the  railway.  It 
was  held  that  the  pictures  were  "  contained  in 
a  parcel  or  package,"  within  the  meaning  of 
§  8  of  the  Carriers'  Act,  so  as  to  give  the  com- 
pany the  protection  of  that  statute.  Whaite  v. 
Lancashire,  etc.,  R.  Co.,  L.  R.  9  Exch.  67,  43 
L.  J.  Exch.  47,  3  Ry.  &  C.  T.  Cas.  xii.  See 
also  Morritt  v.  North  Eastern  R.  Co.,  1  Q.  B. 
Div.  302,  24  W.  R.  386,  affirming 45  L.  J.  Q.  B. 
Div.  289,  24  W.  R.  235. 

The  word  "  paintings  "  used  in  the  act  does 
not  include  colored  imitations  of  rugs  and  car- 
pets and  colored  working  designs;  it  denotes 
only  works  of  art.  Woodward  v.  London, 
etc.,  R.  Co.,  3  Exch.  Div.  i2r,  26  W.  R.  354, 
47  L.  J.  Exch.  Div.  263. 

A  Draft  directed  by  a  person  to  himself, 
ordering  the  payment  of  a  certain  amount 
(more  than  ten  pounds)  and  accepted  by  him, 
but  having  no  drawer's  name,  and  sent  by 
railroad  to  a  party  in  order  for  him  to  add  his 
name  as  drawer,  is  not  a  "  bill,  order,  note, 
security  for  the  payment  of  money,  or  writing, 
of  value  exceeding  ten  pounds,"  within  the 
meaning  of  the  Carriers'  Act.  Stoessiger  v. 
South  Eastern  R.  Co.,  3  El.  &  BI.  549,  77  E. 
C.  L.  549,  18  Jur.  605,  2  C.  L.  R.  1595. 

Trinkets.  —  It  is  difficult  to  define,  with  pre- 
cise accuracy,  what  is  embraced  in  the  term 
"  trinkets  "  as  used  in  the  statute.  It  seems 
that  the  articles  must  be  articles  of  mere  orna- 
ment, or,  if  ornament  and  utility  are  com- 
bined, the  former  must  be  the  predominating 
quality.  Bracelets,  shirt-pins,  rings,  brooches, 
or  ornamented  tortoise-shell  and  pearl  port- 
monnaies,  however  small  their  intrinsic 
value,  are  trinkets.  Bernstein  v.  Baxendale, 
6  C.  B.  N.  S.  251,  95  E.  C.  L.  251,  5  Jur.  N.  S. 
1056,  7  W.  R.  396.  But  an  eye-glass  with 
a  gold  chain  attached  to  it  for  the  purpose  of 
its  being  hung  around  the  neck  of  the  wearer 
is  not  a  trinket.  Davey  v.  Mason,  C.  &  M. 
45,  41  E.  C.  L.  30. 

A  Silk  Dress  forming  part  of  the  wearing  ap- 
parel of  a  passenger  is  within  the  act.  Flowers 
71.  South  Eastern  R.  Co.,  16  L.  T.  N.  S.  329. 
Compare  Davey  v.  Mason,  C.  &  M.  45,  41  E. 
C.  L.  30. 

So  Also  Silk  Watch-guards  are  "  silks  in  a 
manufactured  state,"  within  the  act.  Bern- 
stein v.  Baxendale,  6  C.  B.  N.  S.  251,  95 
E.  C.  L.  251,  5  Jur.  N.  S.  1056.  See  also  Brunt 
v.  Midland  R.  Co.,  2  H.  &  C.  889,  10  Jur.  N. 
S.  181,  9  L.  T.  N.  S.  690. 

A  Ship's  Chronometer  is  within  the  term 
"  watches,  clocks,  or  timepieces  of  any  descrip- 
tion." Le  Conteur  v.  London,  etc.,  R.  Co.,  L. 
R.  r  Q.  B.  54,  35  L.  J.  Q.  B.  40. 

Notes  of  the  Governor  and  Company  of  the 
Banks  of  England,  Scotland,  and  Ireland,  re- 
spectively, or  of  any  other  bank  in  Great 
Britain,  orders,  notes,  or  securities  for  pay- 
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Felony  or  Neglect  of  Servants.  —  The  statute  contains  a  further  provision  that 
nothing  in  it  shall  protect  any  carrier  from  liability  for  loss  of  or  injury  to 
any  goods  arising  from  the  felonious  acts  of  a  guard  or  other  servant  in  its 
employ,  nor  protect  such  servant  from  liability  for  a  loss  or  injury  occasioned 
by  his  neglect.1  The  effect  of  this  provision  is  to  relieve  the  carrier  from  all 
liability  for  losses  resulting  merely  from  its  own  negligence  or  that  of  its 
servants,  and  render. the  servants  alone  liable  for  losses  or  injuries  caused  by 
their  own  neglect ;  the  carrier  remains  liable  for  losses  caused  by  the  felonious 
acts  of  its  servants.2 

Valuation  Fixed  by  Shipper  —  Proof  of  Actual  Value.  —  The  carrier  is  not  concluded 
by  the  valuation  fixed  by  the  shipper,  but  may  require  proof  of  the  actual 
value  of  the  article,  and  is  only  liable  for  the  actual  value  proved,  not  exceed- 
ing the  value  fixed,  together  with  the  increased  charges  paid.3  The  consignor, 


mem  of  money,  domestic  or  foreign  stamps, 
are  all  within  the  statute,  and  their  value  must 
be  declared.  Wyld  v.  Pickford,  8  M.  &  W. 
443.  So  also  of  writings.  Pianciani  v.  Lon- 
don, etc.,  R.  Co.,  18  C.  B.  226,  86  E.  C.  L.  226. 

Live  Stock.  —  The  statute  applies  to  a  ship- 
ment of  live  stock.  Hill  v.  London,  etc.,  R. 
Co.,  42  L.  T.  N.  S.  513.  See  the  title  Carriers 
of  Live  Stock. 

1.  Felony  or  Neglect  of  Servants. —  11  Geo. 
IV.  &  1  Will.  IV.,  §  8;  Redman's  Law  of  Rail- 
way Carriers  (2d  ed.)  55.  Every  person  em- 
ployed by  a  carrier,  whether  by  the  name  of 
sub-contractor,  agent,  servant,  or  otherwise,  to 
perform  any  part  of  the  work  which  the  carrier 
has  undertaken  to  perform,  and  every  person 
employed  by  such  person  for  that  purpose,  is 
a  servant  in  the  employ  of  the  carrier  within 
this  section.  Machu  v.  London,  etc.,  R.  Co., 
2  Exch.  415,  12  Jur.  501,  5  Railw.  Cas.  302. 
See  also  Syms  v.  Chaplin,  5  Ad.  &  El.  634,  31 
E.  C.  L.  403;  Doolan  v.  Midland  R.  Co.,  L. 
R.  2  App.  792,  37  L.  T.  N.  S.  317,  25  W.  R. 
882. 

2.  The  carrier  is  therefore  not  liable  upon 
mere  proof  of  the  fact  that  the  loss  of  or  injury 
to  the  goods  happened  after  they  had  been  neg- 
ligently taken  by  it  beyond  the  point  of  their 
destination.  Morritt  v.  Northeastern  R.  Co., 
1  Q.  B.  Div.  302,  45  L.  J.  Q.  B.  Div.  289,  affirm- 
in   24  W.  R.  235,  34  L.  T.  N.  S.  94. 

The  statute  must  be  understood  with  refer- 
ence to  the  loss  of  the  article  by  the  carrier, 
such  as  by  the  abstraction  by  a  stranger  or  by 
its  own  servants,  not  amounting  to  a  felonious 
act;  or  by  the  carrier  or  its  servants  losing 
them  from  the  vehicles  in  the  course  of  car- 
riage. It  does  not  extend  to  any  loss,  of  any 
description  whatever,  occasioned  to  the  owner 
of  the  article  by  the  non-delivery  or  by  the  de- 
lay of  the  delivery  of  it  by  the  neglect  of  the 
carrier  or  his  servants.  Hearn  v.  London, 
-etc.,  R.  Co.,  10  Exch.  793,  1  Jur.  N.  S.  286. 

Where  the  plaintiff  relies  for  recovery  on  a 
felonious  act  of  the  carrier's  servant,  the  felony 
must  be  proved.  A  mere  suspicion  is  not 
enough.  Great  Western  R.  Co.  v.  Rimell,  27 
L.  J.  C.  P.  201.  It  is  not  enough  merely  to 
show  that  the  servants  had  greater  facilities 
•of  access  to  the  goods  than  any  other  person. 
And  there  is  no  sufficient  evidence  of  a  loss  of 
goods  by  the  felony  of  servants,  when  it  is 
merely  shown  that  the  goods  were  packed  by 
the  porters  on  a  truck  and  covered  over,  and 


remained  there  for  some  hours  on  a  long  siding 
to  which  the  public  had  access,  and  were 
stolen.  M'Queen  v.  Great  Western  R.  Co.,  L. 
R.  10  Q.  B.  569,  44  L.  J.  Q.  B.  130,  23  W.  R. 
698,  32  L.  T.  N.  S.  759.  But  where  the  goods 
are  collected  by  the  defendant  carrier  and 
taken  to  the  station  where  a  person  in  the 
employ  of  defendant's  station-agent  obtains 
possession  of  them  by  means  of  a  forged  order 
and  appropriates  them,  the  loss  is  one  arising 
from  the  felonious  act  of  a  servant,  and  the 
carrier  is  liable.  Stephens  v.  London,  etc.,  R. 
Co.,  18  Q.  B.  Div.  121,  5  Ry.  &  C.  T.  Cas.  vii., 
56  L.  J.  Q.  B.  161.  See  also  Vaughton  v. 
London,  etc.,  R.  Co.,  L.  R.  9  Exch.  93,  12  Cox. 
C.  C.  580,  22  W.  R.  336. 

In  another  case,  however,  where  the  defend- 
ant company  pleaded  that  the  goods  were 
stolen  by  one  who  reported  himself  to  be  a 
servant  of  the  company,  thereby  obtaining  a 
pass  out  of  the  company's  yard,  which  enabled 
him  to  steal  the  goods,  it  was  held  that  the 
company  was  not  estopped  to  deny  that  the 
thief  was  its  servant.  Way  v.  Great  Eastern 
R.  Co.,  1  Q.  B.  Div.  692,  45  L.  J.  Q.  B.  Div. 
874,  35  L.  T.  N.  S.  253. 

Where  a  parcel  was  delivered  to  a  porter  at 
a  station  for  carriage  after  the  way-bill  and 
the  guard's  parcel-book  had  been  made  up, 
and  the  parcel  was  placed  by  the  porter  in  the 
usual  receptacle  in  the  luggage-van  and  en- 
tered by  him  on  the  way-bill,  but  the  fact  of 
his  having  so  placed  it  was  not  communicated 
to  the  guard,  and  after  several  stoppages  the 
parcel  was  missed,  there  wasnoevidenceforthe 
jury  of  the  parcel  having  been  stolen  by  a  serv- 
ant of  the  company.  Great  Northern,  etc.,  R. 
Co.  v.  Rimell,  18  C.  B.  575,  86  E.  C.  L.  575.  See 
also,  as  to  proof  of  loss  having  been  caused 
by  felonious  act  of  a  servant,  Boyce  v.  Chap- 
man, 2  Bing.  N.  Cas.  222,  29  E.  C.  L.  314,  2 
Scott  365,  1  Hodges  338;  Keys  v.  Belfast  R. 
Co.,  8  Ir.  C.  L.  R.  167;  Gogarty  v.  Great 
Southern,  etc.,  R.  Co.,  9  Ir.  C.  L.  233,  reversing 
8  Ir.  C.  L.  344;  Butt  v.  Great  Western  R.  Co., 
11  C.  B.  149,  73  E.  C.  L.  149;  Kirkstall  Brewery 
Co.  v.  Furness  R.  Co.,  L.  R.  9  Q.  B.  468,  22 
W.  R.  876;  Turner  v.  Great  Western  R.  Co., 
13  Cox  C.  C.  131,  34  L.  T.  N.  S.  22. 

3.  The  act  specifically  so  provides,  but  it 
seems  the  rule  would  be  so  in  any  event.  See 
Millen  v.  Brasch,  10  Q.  B.  Div.  143,  9  Am.  & 
Eng.  R.  Cas.  326.  See  also  Bernstein  v.  Bax- 
endale,  28  L.  J.  C.  P.  265. 
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however,  is  concluded  by  his  valuation  and  will  not  be  permitted  to  show  sub- 
sequently that  the  value  of  his  goods  exceeded  that  declared.1 

Intrinsic  Value  at  Time  of  Delivery  to  Carrier.  —  The  value  of  the  article  is  its- 
intrinsic  value  at  the  time  it  is  delivered  to  the  carrier  for  shipment.2 

Express  Notice  of  Nature  and  Value.  —  In  order  for  the  shipper  to  recover  in  a 
case  coming  within  the  provisions  of  the  statute,  it  must  appear  that  he  gave 
the  carrier  express  notice  of  the  value  and  the  specific  nature  of  the  articles 
shipped,3  though  he  is  not  bound  to  have  made  any  exact  and  formal  declara- 
tion of  their  value  when  he  stated  their  approximate  value.4  But  it  seems 
that  it  is  not  enough  to  show  merely  that  the  carrier  had  a  conviction  as  to 
the  contents  of  the  parcel  shipped,5  or  that  its  appearance  or  something  writ- 
ten on  it  indicated  its  value.6 

Effect  of  Special  Agreement.  —  A  carrier  does  not  lose  its  right  to  claim  the  benefit 
of  the  statute  by  the  fact  that  it  has  entered  into  a  special  contract  with  the 
shipper  containing  only  a  portion  of  the  exemption  from  liability  allowed  in 
the  statute,  except  where  the  special  contract  is  manifestly  inconsistent  with. 
the  provisions  of  the  statute.7 

The  Railway  and  Canal  Traffic  Act  8  contained  a  similar  provision  requiring  every 
shipper  to  declare  the  value  of  his  package  and  pay  the  price  fixed  by  the 
published  schedule  for  its  transportation,  under  penalty  of  having  his  right  of 
recovery,  in  case  of  loss  or  injury,  limited  to  a  prescribed  amount.9 


1.  M'Cance  v.  London,  etc.,  R.  Co.,  3  H.  & 
C.  343,  10  Jur.  N.  S.  1058,  12  W.  R.  1086,  34 
L.  J.  Exch.  39;  Redman's  Law  of  Railway 
Carriers  (2d  ed.)  51.  See  also  Harris  v.  Pack- 
wood,  3  Taunt.  264;  Henrick  v.  Eggleston, 
Aleyn  93. 

2.  Thus  a  bill  of  exchange,  if  it  is  in  an  im- 
perfect state,  is  only  a  writing  of  which  the 
value  is  that  of  the  paper  on  which  it  was 
written.  Stoessiger  v.  South  Eastern  R.  Co., 
3  El.  &  Bl.  549,  77  E.  C.  L.  549,  23  L.  J.  Q.  B. 
293- 

The  word  "  value,"  as  used  in  the  act, 
means  the  value  to  the  consignor,  which  is  the 
price  the  consignee  has  contracted  to  pay;  if 
this  price  exceeds  ten  pounds,  there  can  be  no 
recovery  when  no  declaration  was  made. 
Blankensee  v.  London,  etc.,  R.  Co.,  45  L.  T. 
N.  S.  761. 

3.  Owen  v.  Burnett,  2  Cromp.  &  M.  353,  4 
Tyrw.  133,  3  L.  J.  Exch.  76. 

4.  Thus,  where  the  shipper  inserted  the 
word  "  silks  "  as  a  description  of  his  goods  and 
remarked:  "There  are  about  one  hundred 
pounds'  worth  of  goods  in  the  parcel,"  it  was 
held  that  the  statute  had  been  sufficiently  com- 
plied with.  Bradbury  -'.  Sutton,  19  W.  R. 
800,  21  W.  R.  128.  So  also  the  declaration  of 
value  was  considered  sufficient  where  the  ship- 
per declared  the  value  as  over  £110.  And  the 
defendant  was  held  liable,  although  increased 
charges  were  not  demanded  or  paid.  Behrens 
v.  Great  Northern  R.  Co.,  30  L.  J.  Exch.  153, 
6  H.  &  N.  366,  affirmed  in  7  H.  &  N.  950,  8 
Jur.  N.  S.  567,  31  L.  J.  Exch.  299,  10  W.  R.  389. 
See  also  Redman's  Law  of  Railway  Carriers 
(2d  ed.)  52;  Hearn  v.  London,  etc.,  R.  Co.,  10 
Exch.  793. 

5.  Boys  v.  Pink,  8  C.  &  P.  363,  34  E.  C.  L. 
430. 

And  it  seems  that  the  carrier  is  not  charged 
with  knowledge  of  the  nature  or  value  of  a 
parcel  where  its  information  is  not  derived 
from  the  declaration  of  the  consignor  or  his 


authorized  agent.  Robinsons.  Southwestern 
R.  Co.,  34  L.  J.  C.  P.  234. 

6.  In  Owen  v.  Burnett,  2  Cromp.  &  M.  353, 
4  Tyrw.  133,  the  rule  of  the  text  was  applied  in 
a  case  where  a  mirror  shipped  was  marked 
"Plate-glass,"  "Looking-glass,"  and  "Keep 
this  edge  upward,"  but  no  actual  declaration 
was  made  or  increased  charges  paid,  and  it 
was  held  that  the  carrier  was  protected.  See 
also  Morritt  v.  North-Eastern  R.  Co.,  1  Q.  B. 
Div.  302,  45  L.  J.  Q.  B.  289,  where  a  similar 
holding  was  made  in  a  case  where  pictures 
shipped  were  so  exposed  that  their  nature 
could  easily  have  been  seen  by  the  carrier's 
servants.  Redman's  Law  of  Railway  Carriers 
(2d  ed.)  53. 

7.  Effect  of  Special  Contract.  —  The  statute- 
specifically  so  provides.  See  Morville  v.  Great- 
Northern  R.  Co.,  7  Railw.  Cas.  830,  16  Jur. 
528,  21  L.  J.  Q.  B.  319;  Walker  v.  York,  etc.,. 
R.  Co.,  2  El.  &  Bl.  750,  75  E.  C.  L.  750,  18  Jur. 
143- 

Thus  a  carrier  entering  into  a  special  con- 
tract exempting  it  from  liability  for  railroad 
accidents,  breakage,  or  wrong  delivery  caused 
by  error  or  insufficiency  in  marks  or  numbers, 
does  not  lose  the  protection  of  the  act.  Bax- 
endale  v.  Great  Eastern  R.  Co.,  10  B.  &  S.  212, 
L.  R.  4  Q.  B.  244. 

The  fact  that  the  loss  of  the  goods  is  tempo- 
rary, and  not  permanent,  does  not  deprive  the 
carrier  of  the  protection  afforded  by  the  statute, 
nor  can  the  owner  of  goods  which  ought  to- 
have  been,  and  were  not,  declared  pursuant  to 
that  act  recover  damages  for  the  consequences 
of  the  loss  of  them  as  distinguished  from  the 
loss  itself.  Millen  v.  Brasch,  10  Q.  B.  Div. 
142,  52  L.  J.  Q.  B.  Div.  127,  9  Am.  &  Eng.  R. 
Cas.  326,  reversing  %  Q.  B.  Div.  35,  51  L.  J.  Q> 
B.  Div.  166,  45  L.  T.  N.  S.  653. 

8.  See  17  &  18  Vict.,  c.  31,  §  7;  supra,  this, 
section,  Rule  in  England  and  Canada. 

9.  A  statement  of  the  value  of  an  article 
shipped  by  a  railway  company,  to  be  withirr 
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8.  Effect  of  Concealment  or  Misrepresentation  of  Value  by  Shipper  —  a.  Oper- 
ates as  a  Limitation  of  Liability.  —  The  carrier,  in  view  of  its  responsi- 
bility as  insurer,  is  entitled  to  be  informed,  at  the  time  of  shipment,  of  the 
value  and  general  nature  of  the  goods  tendered,  in  order  that  care  propor- 
tionate to  the  demands  of  the  case  may  be  exercised.1 

Reasonable  Valuation  —  Limit  of  Recovery.  —  And  if  the  shipper,  through  fraudu- 
lent representations,  verbal  or  otherwise,  conceals  the  true  nature  or  value  of 
the  articles  shipped,  he  can  recover,  in  case  of  a  loss,  only  the  value  which  the 
carrier  would  reasonably  have  placed  upon  them  at  the  time.3 

Reason  For  Rule  —  Question  of  Consideration.  —  It  is  considered  that  where  the 
shipper  uses  any  fraudulent  means  to  conceal  the  nature  or  value  of  the  article,, 
and  the  carrier  is  thereby  induced  to  carry  it  at  a  much  lower  rate  than  it 
might  properly  charge,  there  is  no  consideration  for  any  greater  risk  than  the 
apparent  value  of  the  article  when  shipped,  and  the  shipper  may  not  recover  a 
larger  amount.3 


the  statute  must  be  a  declaration  of  value  made 
by  the  sender  with  the  intention  that  it  shall 
be  so  understood,  and  for  the  purpose  of  insur- 
ance. In  one  case,  the  plaintiff,  R.,  having 
occasion  to  send  by  railway  a  horse,  whose 
value  was  known  to  the  company  through  a 
telegram  sent  from  the  seller  to  the  buyer,  and 
which  the  company  refused  to  carry  without 
insurance,  wrote  a  letter  to  the  company,  say- 
ing, among  other  things:  "  I  have  had  horses 
of  £300  and  £400  value  often  by  train,  with 
nobody  with  them.  I  never  insured  a  horse 
in  my  life,  and  never  had  an  accident  with 
one.  It  appears  to  me  that  your  station-master 
at  Liss  is  exceeding  his  powers.  The  value 
of  this  animal  is  £135."  It  was  held  that  this 
was  not  a  declaration  of  value  within  the  act. 
Robinson  v.  London,  etc.,  R.  Co.,  19  C.  B.  N. 
S.  51,  115  E.  C.  L.  51,  11  Jur.  N.  S.  390,  13  W. 
R.  660.  See  also  Harrison  v.  London,  etc.,  R. 
Co.,  2  B.  &  S.  122,  no  E.  C.  L.  122,  6  Jur.  N. 
S.  954,  8  W.  R.  524;  Hodgman  v.  West  Mid- 
land R.  Co.,  5  B.  &  S.  173,  117  E.  C.  L.  173, 
10  Jur.  N.  S.  673,  affirmed 'in  13  W.  R.  758;  Co- 
hen v.  South-Eastern  R.  Co.,  2  Exch.  Div.  253. 

1.  Right  of  Carrier  to  be  Informed  as  to  Nature 
and  Value.  —  Little  v.  Boston,  etc.,  R.  Co.,  66 
Me.  239;  Norfolk,  etc.,  R.  Co.  v.  Irvine,  85  Va. 
217.  But  the  carrier  has  no  right  to  be  in- 
formed as  to  the  contents  of  the  package  ten- 
dered for  shipment;  he  is  only  entitled  to 
know  their  value.  Crouch  v.  London,  etc.,  R. 
Co.,  14  C.  B.  255,  78  E.  C.  L.  255,  18  Jur.  148, 
7  Railw.  Cas.  717;  Baldwin  v.  Liverpool,  etc., 
Steamship  Co.,  74  N.  Y.  125,  30  Am.  Rep.  277; 
Brown  v.  Camden,  etc.,  R.  Co.,  83  Pa.  St.  316. 

2.  In  an  early  English  case,  Kenrick  v. 
Eggleston,  Aleyn  93,  the  shipper  practiced  a 
fraud  on  the  carrier  by  representing  that  a  box 
tendered  for  transportation  contained  only  a 
book  and  some  tobacco,  when  in  fact  it  con- 
tained, in  addition,  a  considerable  sum  of 
money.  In  an  action  for  the  loss  of  the  box 
Lord  Rolle  held  that  the  carrier,  not  having 
made  a  special  acceptance  of  the  box,  was 
liable  for  the  value  of  its  entire  contents.  But 
in  a  later  case,  decided  by  Lord  Mansfield, 
where  the  shipper  had  delivered  to  the  carrier 
a  bag  filled  with  hay,  in  the  centre  of  which 
was  a  large  sum  of  money,  it  was  held  that 
the  carrier  was  liable  only  for  the  value  of 
the  package  as  it  appeared  to  be  when  deliv- 


ered for  carriage.  In  this  case,  however,  it 
further  appeared  that  the  carrier  had  given 
notice  that  he  would  not  be  liable  for  the  loss 
of  money  or  valuables  unless  notice  of  their 
being  in  the  package  was  given  at  the  time  of 
the  shipment  and  a  higher  price  paid  for  their 
transportation.  The  ruling  of  Lord  Rolle 
above  mentioned  was  dissented  from,  and  the 
general  rule  of  the  text  approved.  Gibbon  "'. 
Paynton,  4  Burr.  2298.  And  this  rule  has 
been  followed  in  numerous  subsequent  cases. 
See  Edwards  v.  Sherratt,  1  East  604;  Batson 
v.  Donovan,  4  B.  &  Aid.  21,  6  E.  C.  L.  373; 
Crouch  London,  etc.,  R.  Co.,  14  C.  B.  255,. 
78  E.  C.  L.  255,  18  Jur.  148,  7  Railw.  Cas.  717; 
Tyly  v.  Morrice,  Carth.  485;  Tichburne  v. 
White,  1  Stra.  145  ;  Miles  v.  Cattle,  6  Bing.  743, 
19  E.  C.  L.  219;  Kenrick  v.  Eggleston,  Aleyn 
93;  Belfast,  etc.,  R.  Co.  v.  Keys,  9  H.  L.  Cas. 
556;  Sleat  v.  Fagg,  5  B.  &  Aid.  342,  7  E.  C.  L. 
123;  Bradley  v.  Waterhouse,  M.  &  M.  154. 

The  same  doctrine  now  obtains  in  the  United 
States.  See,  in  addition  to  other  cases  cited  in 
the  succeeding  notes  of  this  section,  St.  John 
v.  Southern  Express  Co.,  1  Woods.  (U.  S.)  612; 
The  Ionic,  5  Blatchf.  (U.  S.)  538;  South,  etc., 
Alabama  R.  Co.  v.  Henlein,  52  Ala.  606,  23 
Am.  Rep.  578,  56  Ala.  368;  Cooper?'.  Berry,  21 
Ga.  526,  68  Am.  Dec.  468:  Everett  v.  Southern 
Express  Co.,  46  Ga.  303;  Charleston,  etc.,  R. 
Co.  v.  Moore,  80  Ga.  522,  35  Am.  &  Eng.  R.  Cas. 
623;  U.  S.  Express  Co.  v.  Koerner,  (Minn.)  68 
N.  W.  Rep.  608;  Pardee  v.  Drew,  25  Wend. 
(N.  Y.)  459;  Richards  v.  Wescott,  7  Bosw. 
(N.  Y.)6;  Cole  v.  Goodwin,  19  Wend.  (N.  Y.) 
251,  32  Am.  Dec.  470;  Warner  v.  Western 
Transp.  Co.,  5  Robt.  (N.  Y.)  490;  Shackt  v. 
Illinois  Cent.  R.  Co.,  94  Tenn.  658;  Houston, 
etc.,  R.  Co.  v.  Burke,  55  Tex.  323,  40  Am.  Rep. 
808,  9  Am.  &  Eng.  R.  Cas.  60,  although  the 
statute  prohibits  limitation  of  liability. 

3.  Shipper's  Recovery  Limited  to  Apparent  Value 
of  Goods.  —  Hayes  Wells,  23  Cal.  185,  83  Am. 
Dec.  89;  Chicago,  etc.,  R.  Co.  v.  Thompson, 
19  111.  578;  Oppenheimer  v.  U.  S.  Express  Co., 
69  111.  62,  18  Am.  Rep.  596;  Orange  County 
Bank  v.  Brown,  9  Wend.  (N.  Y.)  116,  24  Am. 
Dec.  129;  Ghormley  '■■  Dinsmore,  51  N.  Y. 
Super.  Ct.  196;  Magnin  ?>.  Dinsmore,  62  N.  Y. 
35,  20  Am.  Rep.  442,  70  N.  Y.  410,  26  Am.  Rep. 
608;  Warner  v.  Western  Transp.  Co.,  5  Robt. 
(N.  Y.)49o;  Gorham  Mfg.  Co.  v.  Fargo,  35  N. 
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immaterial  whether  the  fraud  be  practiced  on  the  carrier  by  means  of  actual 
false  representations  or  by  so  packing  the  goods  as  to  induce  the  carrier  to 


Y.  Super.  Ct.  434;  Texas  Express  Co.  v.  Scott, 
2  Tex.  App.  Civ.  Cas.,  §  72,  16  Am.  &  Eng.  R. 
Cas.  in;  Houston,  etc.,  R.  Co.  v.  Burke,  55 
Tex.  323,  g  Am.  <S:  Eng.  R.  Cas.  59,  40  Am. 
Rep.  80S. 

Statements  of  the  Rule  —  The  Reasons.  —  The 

strict  rule  of  the  carrier's  liability  is  subject  to 
this  qualification,  that  if  the  owner  of  the  goods 
shipped  is  guilty  of  any  fraud  or  imposition 
in  respect  thereto,  as  by  concealing  their  real 
value,  or  where  he  deceives  the  carrier  by  his 
own  carelessness  in  treating  the  parcel  as  a 
thing  of  no  value,  he  cannot  hold  the  carrier 
liable  for  the  loss  of  his  goods  beyond  their 
apparent  value.  Chicago,  etc.,  R.  Co.  v.  Shea, 
66  111.  471. 

There  is  a  distinction  with  regard  to  money 
carried  as  a  part  of  a  passenger's  baggage  and 
money  carried  as  freight.  In  the  former  case 
the  passenger  may  place  a  reasonable  amount 
of  money  in  his  trunk  without  communicating 
the  fact  to  the  carrier.  But  he  is  guilty  of  a 
concealment  or  fraud  in  so  doing  where  the 
trunk  is  shipped  as  freight.  Missouri  Pac.  R. 
Co.  v.  York,  (Tex.  1885)  18  Am.  &  Eng.  R. 
Cas.  623. 

In  Hart  v.  Pennsylvania  R.  Co.,  112  U.  S. 
331,  18  Am.  &  Eng.  R.  Cas.  604,  the  court,  by 
Blatchford,  J.,  in  announcing  the  rule  of  the 
text,  said:  "  This  qualification  of  the  liability 
of  the  carrier  is  reasonable  and  is  as  important 
as  the  rule  which  it  qualifies.  There  is  no 
justice  in  allowing  the  shipper  to  be  paid  a 
large  value  for  an  article  which  he  has  induced 
the  carrier  to  take  at  a  low  rate  of  freight  on 
the  assertion  and  agreement  that  its  value  is 
a  less  sum  than  that  claimed  after  a  loss.  It 
is  just  to  hold  the  shipper  to  his  agreement, 
fairly  made,  as  to  value,  even  where  the  loss 
or  injury  has  occurred  through  the  negligence 
of  the  carrier.  The  effect  of  the  agreement  is 
to  cheapen  the  freight  and  secure  the  carriage, 
if  there  is  no  loss;  and  the  effect  of  disregard- 
ing the  agreement,  after  a  loss,  is  to  expose 
the  carrier  to  a  greater  risk  than  the  parties 
intended  he  should  assume.  The  agreement 
as  to  value,  in  this  case,  stands  as  if  the  car- 
rier had  asked  the  value  of  the  horses,  and 
had  been  told  by  the  plaintiff  the  sum  inserted 
in  the  contract." 

If  the  owner  be  guilty  of  any  fraud  or  im- 
position in  respect  to  the  carrier,  as  by  con- 
cealing the  value  or  nature  of  the  articles,  or 
deludes  him  by  his  own  carelessness  in  treat- 
ing the  parcel  as  a  thing  of  no  value,  or  mis- 
represents a  box  to  contain  household  goods 
when  it  contains  medicines,  he  cannot  hold 
the  carrier  liable."  Coxe  v.  Heisley,  19  Pa. 
St.  243. 

In  Relf  v.  Rapp,  3  W.  &  S.  (Pa.)  21,  37  Am. 
Dec.  528,  9  Am.  &  Eng.  R.  Cas.  73,  note,  the 
court  observed:  "  Such  an  imposition  [conceal- 
ing the  value  of  an  article  by  fraud]  destroys 
all  just  claim  to  indemnity,  for  it  goes  to  de- 
prive the  carrier  of  the  compensation  he  is 
entitled  to,  in  proportion  to  the  value  of  the 
article  intrusted  to  his  care  and  the  conse- 
quent risk  he  incurs;  and  it  tends  to  lessen  the 


vigilance  the  carrier  would  otherwise  bestow. 
*  *  *  With  what  show  of  justice  can  a  man 
ask  to  be  paid  for  an  article  of  great  value 
when  he  has  induced  the  carrier,  by  a  false 
assertion,  to  believe  that  it  is  of  much  inferior 
value?  It  is  just,  when  he  asks  compensation 
from  the  innocent  owner,  to  hold  him  strictly 
to  his  own  declarations.  He  has  no  right,  in 
order  to  cheapen  the  freight,  which  is  the 
usual  inducement,  to  expose  the  owner  to  an 
increased  risk,  as  must  inevitably  be  the  case 
where  the  nature  and  value  of  the  article  are 
studiously  concealed." 

Instances  Applying  the  Rule.  —  Instances  in 
which  the  rule  of  the  text  has  been  applied  are 
numerous;  as  where  banknotes  were  packed 
in  a  chest  with  clothes,  and  the  fact  of  their 
being  there  concealed  from  the  carrier,  Chi- 
cago, etc.,  R.  Co.  v.  Thompson,  19  111.  578; 
where  two  hundred  sovereigns  were  packed 
in  a  few  pounds  of  tea,  Bradley  v.  Waterhouse, 
M.  &  M.  154;  '"here  a  sum  of  money  was  put 
in  a  box  with  articles  of  small  value,  such 
articles  being  apparently  the  sole  contents  of 
the  box,  Belger  v.  Dinsmore,  51  N.  Y.  166,  10 
Am.  Rep.  575;  Earnest  v.  Southern  Express 
Co.,  1  Woods  (U.  S.)  573;  where  a  diamond 
ring  was  sent  in  a  small  paper  bag  tied  with 
a  string,  Everett  v.  Southern  Express  Co.,  46 
Ga.  303;  where  a  check  indorsed  in  blank  was 
sent  in  a  letter,  Hayes  v.  Wells,  23  Cal.  185,  83 
Am.  Dec.  89;  where  a  trunk  containing  jew- 
elry was  shipped,  marked  "  glass  "  and  repre- 
sented to  be  so,  the  object  and  effect  of  which 
was  the  securing  of  a  cheaper  rate  of  freight, 
Relf  v.  Rapp,  3  W.  &  S.  (Pa.)  21,  37  Am.  Dec. 
528;  where  valuable  jewelry  was  sent  in  a 
way  and  under  circumstances  which  would 
naturally  lead  the  carrier  to  think  that  it  was 
of  trifling  value,  Oppenheimer  v.  U.  S.  Express 
Co.,  69  111.  62,  18  Am.  Rep.  596.  See  also  St. 
John  v.  Southern  Express  Co.,  1  Woods  (U.  S.) 
612. 

In  Savannah,  etc.,  R.  Co.  v.  Collins,  77  Ga. 
376,  4  Am.  St.  Rep.  87,  the  defendant  company 
accepted  for  transportation  what  was  tendered 
as  a  bundle  of  bedding,  but  nothing  was  said 
about  wearing  apparel  being  in  it,  and  the 
company's  agent  knew  nothing  of  its  being 
there.  In  an  action  to  recover  for  its  loss,  it 
was  held  that  there  could  be  no  recovery  for 
the  value  of  wearing  apparel  claimed  to  have 
been  wrapped  up  in  the  bundle.  Compare 
Elkins  v.  Boston,  etc.,  R.  Co.,  19  N.  H.  337, 
51  Am.  Dec.  184.  But  the  fact  that  articles  of 
greater  value  are  packed  in  the  same  box  with 
ordinary  freight  does  not  change  their  character 
or  affect  the  carrier's  liability  for  the  loss  of 
such  freight,  where  the  more  valuable  articles 
are  saved  and  only  the  ordinary  freight  lost. 
Hyde  v.  New  York,  etc.,  Steamship  Co.,  17  La. 
Ann.  29. 

In  Case  of  Conversion  by  the  Carrier.  —  Where 

the  carrier  is  sued  and  found  iiable  as  for  a 
conversion  of  a  part  of  the  goods  shipped  as 
first-class  freight,  but  which  were  in  fact 
double  first  class,  the  carrier  is  entitled  to 
double  rates  and  to  have  the  amount  deducted 
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think  they  contain  only  what  the  packing  would  seem  to  indicate,  when  in 
reality  they  contain  something  far  more  valuable;  the  effect  in  each  case  is 
the  same  upon  the  liability  of  the  carrier.1 

Where  Purpose  of  Concealment  Is  to  Obtain  Reduced  Rate. — The  general  rule  applies 
with  particular  force  where  the  value  of  the  article  is  concealed  for  the  deliber- 
ate purpose  of  securing  a  reduced  rate  of  transportation,  the  shipper  knowing 
that  the  proper  charges  for  the  article  are  much  higher.  He  cannot  place  one 
estimate  on  the  value  of  his  goods  when  the  charges  are  to  be  determined,  and 
another  when  he  seeks  to  recover  for  their  loss.2 

Recovery  of  Extra  Charges.  —  Where  the  carrier  is  induced  by  the  shipper,  through 
fraudulent  representations,  to  receive  and  carry  goods  at  a  rate  lower  than  the 
usual  charges  for  such  goods,  it  has  been  held  that  he  may  recover  of  the  con- 
signee the  usual  charges.3  But  in  view  of  the  fact  that  the  carrier's  liability  in 
such  a  case  is  merely  for  the  value  of  the  goods  as  represented  by  the  shipper, 
it  would  seem  to  be  the  better  rule  that  extra  charges  are  not  recoverable.4 


from  the  amount  of  damages;  but  the  manner 
of  shipment  will  not  prevent  the  consignee 
from  maintaining  an  action  for  conversion 
against  the  carrier;  neither  is  payment  or  ten- 
der of  the  higher  freight  rate  necessary  to  main- 
tain the  action.  Rice  v.  Indianapolis,  etc.,  R. 
Co.,  3  Mo.  App.  27. 

But  where  there  is  no  question  of  conversion 
the  rule  is  the  same  in  Missouri  as  in  other 
states.  Harvey  v.  Terre  Haute,  etc.,  R.  Co., 
74  Mo.  541,  6  Am.  &  Eng.  R.  Cas.  293. 

1.  Rule  the  Same  whether  There  Is  Actual 
Misrepresentation  or  Mere  Concealment  of  Value. 
—  See  Rosenfeld  v.  Peoria,  etc.,  R.  Co.,  103 
Ind.  121,  53  Am.  Rep.  500,  21  Am.  &  Eng.  R. 
Cas.  89. 

Though  a  common  carrier  may  require  the 
nature  and  value  of  an  article  delivered  to  it 
for  transportation  to  be  made  known,  yet  if  it 
does  not  do  so,  and  the  shipper  practices  any 
artifice  to  give  the  package  a  mean  appearance 
and  thereby  induce  the  carrier  to  think  it  of 
trifling  value,  thus  preventing  it  from  making 
inquiries  and  from  exercising  the  care  in  its 
carriage  which  its  real  value  would  call  for, 
this  constitutes  such  fraud  as  to  relieve  the 
carrier  from  liability  for  its  loss.  Southern 
Express  Co.  v.  Everett,  37  Ga.  688. 

In  Shackt  v.  Illinois  Cent.  R.  Co,  94  Tenn. 
665,  the  court,  by  Wilkes,  J.,  quoting  from 
Hutchinson  on  Carr.,  213,  214,  said  :  "  Fraud 
may  be  as  effectually  practiced  on  the  carrier 
by  silence  as  by  a  positive  and  express  misrep- 
resentation. A  neglect  or  failure  to  disclose 
the  real  value  of  a  package  and  the  nature  of 
its  contents,  if  there  be  anything  in  its  form, 
dimensions,  or  outward  appearance  which  is 
calculated  to  throw  the  carrier  off  his  guard, 
whether  so  designed  or  not,  will  be  conduct 
amounting  to  a  fraud  upon  him.  The  inten- 
tion to  impose  upon  him  is  not  material.  It  is 
enough  if  such  is  the  practical  effect  of  the 
conduct  of  the  shipper,  as  if  a  box  or  package, 
whether  designedly  or  not,  is  so  disguised  as 
to  cause  it  to  resemble  such  a  box  or  package 
as  usually  contains  articles  of  little  or  no 
value,  whereby  the  carrier  is  mislead;  for,  by 
such  deception,  the  carrier  is  thrown  off  his 
guard  and  neglects  to  give  to  the  package  the 
care  and  attention  which  he  would  have  given 
it  had  he  known  its  actual  value."  Disapprov- 
ing Kater  v.  Michigan  Cent.  R.  Co.,  1  Biss.  (U 
S.)  35- 


2.  Value  Concealed  for  Purpose  of  Securing  Lower 
Rate.  —  Chicago,  etc.,  R.  Co.  v.  Shea,  66  111.  471 
(clothing  worth  two  hundred  dollars  wrapped 
in  a  bundle  having  the  appearance  of  plain  bed- 
ding only);  Charleston,  etc.,  R.  Co.  v.  Moore,  80 
Ga.  522,  35  Am.  &  Eng.  R.  Cas.  623  (jewelry 
and  valuable  wearing  apparel  shipped  in  a  box 
which  the  shipper  informed  the  carrier's  agent 
contained  only  household  goods);  Rosenfeld 
v.  Peoria,  etc.,  R.  Co.,  103  Ind.  121,  21  Am. 
&  Eng.  R.  Cas.  87,  53  Am.  Rep.  500;  Graves 
v.  Lake  Shore,  etc.,  R.  Co.,  137  Mass.  33,  16 
Am.  &  Eng.  R.  Cas.  108,  50  Am.  Rep.  282; 
M'Cance  v.  London,  etc.,  R.  Co.,  7  H.  &  N. 
477.  See  also  J.  J.  Douglas  Co.  v.  Minnesota 
Transfer  R.  Co.,  62  Minn.  288. 

A  common  carrier  is  entitled  to  be  fairly  in- 
formed as  to  the  value  of  the  property  confided 
to  his  care;  and  where  a  shipper  enters  into 
an  agreement  with  a  carrier  as  to  the  value  of 
the  property  shipped,  and  receives  the  benefit 
of  low  rates  by  reason  of  placing  a  low  valua- 
tion upon  the  property,  he  is  estopped  from 
claiming  or  recovering  another  and  higher 
valuation  after  the  loss  occurs,  although  said 
loss  may  be  the  result  of  negligence  on  the 
part  of  the  carrier,  provided  the  same  is  not 
gross,  wanton,  or  wilful.  Zouch  v.  Chesa- 
peake, etc.,  R.  Co.,  36  W.  Va.  524,  49  Am.  & 
Eng.  R.  Cas.  712. 

3.  Extra  Freight  Charges  Recoverable.  —  Mis- 
souri, etc.,  R.  Co.  v.  Trinity  County  Lumber 
Co.,  1  Tex.  Civ.  App.  553;  Rice  v.  Indian- 
apolis, etc.,  R.  Co.,  3  Mo.  App.  27. 

4.  See  U.  S.  Express  Co.  v.  Koerner,  (Minn. 
1896)  68  N.  W.  Rep.  181. 

Consignee,  Though  Only  a  Factor,  Liable  for 
Freight  Fraudulently  Evaded.  —  On  a  libel  filed 
to  recover  a  balance  of  freight  claimed  to  be 
due,  it  appeared  that  the  bill  of  lading  stated 
the  value  of  the  shipment  at  seven  thousand 
francs  and  provided  that  an  additional  freight 
of  five  per  cent,  on  the  total  value  should  be 
paid  should  the  real  value  be  discovered  to  be 
greater  than  as  declared  in  the  bill  of  lading. 
The  shipment  was  delivered  to  the  defendant 
consignee,  who  was  a  factor  merely,  and  who 
paid  the  freight  supposed  to  be  due.  At  that 
time  the  carrier  still  supposed  that  the  true 
value  of  the  shipment  was  as  stated  in  the  bill 
of  lading,  but  the  consignee  knew  of  its 
greater  value.  The  carrier,  having  subse- 
quently found  out  that  the  shipment  was 
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b.  Duty  of  Carrier  to  Inquire  as  to  Value  of  Goods  —  where  carrier 
Has  Notice  of  Real  Value. —  But  in  order  for  a  carrier  to  be  exempted  from  liability 
for  a  loss  on  the  ground  of  a  concealment  of  the  value  of  the  shipment  by  the 
consignor,  where  there  are  no  actual  representations  on  the  part  of  the  con- 
signor, and  the  only  evidence  of  fraud  is  in  the  appearance  of  the  package 
shipped,  it  must  appear  that  such  appearance  was  calculated  clearly  to  deceive 
or  made  for  the  purpose  of  practicing  a  fraud ;  and  if  the  carrier  has  notice  in 
any  way  of  the  fact  that  the  package  shipped  is  valuable,  he  is  bound  by  such 
notice  and  liable  for  the  full  amount  of  the  loss.1 

Where  Carrier  Has  Reason  to  Know  Value  of  Articles.  —  The  mere  fact  that  the  pack- 
age shipped  was  valuable  and  that  the  carrier  was  ignorant  of  it  is  not  enough  ; 
it  is  his  duty  to  make  some  inquiry  of  the  shipper,  where  there  is  anything  to 
create  a  doubt  as  to  the  value  of  the  package,  and  failing  to  make  it  he  can- 
not claim  any  exemption  except  upon  proof  of  a  clear  case  of  fraud.2 


really  worth  twenty-seven  thousand  francs, 
brought  this  suit  against  the  consignee  to  re- 
cover the  stipulated  freight  of  five  per  cent,  on 
the  total  valuation.  It  was  held  that  the  car- 
rier had  a  right  to  recover  the  stipulated 
freight,  and  that  the  consignee,  although  he 
was  a  factor  only,  was  liable  therefor.  North- 
German  Lloyd  v.  Heule,  44  Fed.  Rep.  100. 
See  also  Elwell  v.  Skiddy,  77  N.  Y.  282;  San- 
ders v.  Vanzeller,  4  Q.  B.  294,  45  E.  C.  L.  294; 
The  Bermuda,  29  Fed.  Rep.  399;  The  Den- 
mark, 27  Fed.  Rep.  141;  Philadelphia,  etc.,  R. 
Co.  v.  Barnard,  3  Ben.  (U.  S.)  39;  Neilsen  v. 
Jesup,  30  Fed.  Rep.  138;  Gates  v.  Ryan,  37 
Fed.  Rep.  154;  Allen  v.  Coltart,  11  Q.  B.  Div. 
782. 

1.  Must  be  Calculated  to  Deceive  —  Notice  to 
Carrier.  —  Orange  County  Bank  v.  Brown,  9 
Wend.  (N.  Y.)  85,  24  Am.  Dec.  129;  Harmon 
v.  New  York,  etc.,  R.  Co.,  28  Barb.  (N.  Y.) 
323;  Hayes  v.  Wells,  23  Cal.  185,  83  Am.  Dec. 
89. 

In  Allen  v.  Sewall,  2  Wend.  (N.  Y.)  327, 
where  the  shipper  informed  the  carrier  that  a 
certain  package  shipped  by  him  was  very 
valuable,  but  failed  to  tell  him  that  it  con- 
tained money,  it  was  held  that  there  was  no 
ground  on  which  fraud  could  be  properly  im- 
puted to  the  shipper. 

In  Lebeau  v.  General  Steam  Nav.  Co.,  L.  R. 
8  C.  P.  88,  it  was  held  that  where  a  consignor, 
knowing  that  the  freight  for  linen  was  less 
than  that  for  silk,  dispatched  certain  bales  of 
the  latter  material,  receiving  for  them  a  bill 
of  lading  in  which  they  were  termed  linen, 
but  bearing  on  its  face  a  stamp ''  weight,  value, 
and  contents  unknown,"  there  was  not,  under 
the  circumstances,  any  ground  to  exempt  the 
carrier  from  liability,  in  case  of  loss,  for  the 
full  value  of  the  silk. 

In  Walker  v.  Jackson,  10  M.  &  W.  168,  the 
plaintiff  went  on  board  the  defendant's  steam- 
boat with  his  horse  and  carriage,  paying  the 
defendant's  usual  ferry  charge  for  his  vehicle. 
Underneath  the  seat  he  had  stored  watches 
and  jewelry  of  great  value,  which  much  in- 
creased the  weight,  and  of  which  he  said 
nothing  to  the  defendant.  In  running  the 
wagon  off  the  boat  upon  the  slip  two  of  the 
defendant's  servants  were  overpowered  by  its 
weight,  let  it  go,  and  in  consequence  it  ran 
into  the  river.  The  carrier  was  held  liable. 
The  court,  by  Parke,  B.,  said:  "  I  take  it  now  to 
be  perfectly  well  understood,  according  to  the 


majority  of  opinions  upon  the  subject,  that  if 
anything  is  delivered  to  a  person  to  be  carried, 
it  is  the  duty  of  the  person  receiving  it  to  ask 
such  questions  about  it  as  may  be  necessary. 
If  he  ask  no  questions,  and  there  be  no  fraud 
to  give  the  case  a  false  complexion,  on  the  de- 
livery of  the  parcel,  he  is  bound  to  carry  the 
parcel  as  it  is.  It  is  the  duty  of  the  person 
who  receives  it  to  ask  questions;  if  they  are 
answered  improperly,  so  as  to  deceive  him, 
then  there  is  no  contract  between  the  parties; 
it  is  a  fraud  which  vitiates  the  contract 
altogether." 

In  Gait  v.  Adams  Express  Co.,  MacArthur 
&  M.  (D.  C.)  124,  it  is  said  that  in  order  for 
the  concealment  of  value  to  affect  the  carrier's- 
liability,  it  must  appear  that  it  operated  to  in- 
duce the  carrier  to  adopt  the  method  of  trans- 
portation through  which  the  loss  occurred. 

Carriers  of  Letters.  —  The  rule  requiring  a. 
carrier  to  inquire  as  to  the  value  of  goods  ten- 
dered for  shipment  does  not  extend  to  carriers 
of  letters.  The  reasons  for  the  rule  do  not 
exist  in  the  case  of  such  carriers,  since  the 
letter-box  system  and  similar  plans  for  carry- 
ing on  this  class  of  business  render  it  prac- 
tically impossible  for  the  carrier  to  make  in- 
quiry of  a  shipper.  Hayes  v.  Wells,  23  CaL 
185,  83  Am.  Dec.  89. 

2.  Where  Carrier  Has  Reason  to  Enow  Value 
of  Consignment.  —  Kuter  v.  Michigan  Cent.  R. 
Co.,  1  Biss.  (U.  S.)  35;  Harmon  v.  New  York, 
etc.,  R.  Co.,  28  Barb.  (N.  Y.)  323. 

In  Riley  v.  Home,  5  Bing.  217,  15  E.  C.  L. 
422,  the  court  observed:  "  A  carrier  has  a 
right  to  know  the  value  and  quality  of  what 
he  is  required  to  carry.  If  the  owner  of  the 
goods  will  not  tell  him  what  his  goods  are  and 
what  they  are  worth,  the  carrier  may  refuse  to' 
take  charge  of  them  ;  but  if  he  does  take  charge 
of  them,  he  waives  his  right  to  know  their  con- 
tents and  value."  It  was,  however,  pointed 
out  in  a  later  case  that  this  was  the  only- 
authority  which  could  be  found  or  relied  upon 
for  the  contention  that  the  carrier  had  the 
right  to  require  the  consignor  to  inform  him  of 
the  nature  of  the  contents  of  packages  offered 
for  carriage;  and  that  the  law  as  thus  stated 
would  not  bear  the  test  of  reason.  Crouch  v. 
London,  etc.,  R.  Co.,  7  Exch.  705.  See  also 
Nitro-glycerine  Case,  15  Wall.  (U.  S.)  524. 

In  another  case,  Boscowitz  v.  Adams  Express 
Co.,  5  Cent.  L.  J.  58,  the  court  said:  "  When  a 
small  package  contains  an  article  of  great  value, 
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c.  Duty  of  Shipper  to  State  Value.  —  The  shipper  is  under  no  obliga- 
tion to  state  the  value  and  character  of  the  goods  tendered,  except  when  they 
are  dangerous  or  of  a  nature  requiring  special  care,  as  when  glass  is  shipped ; 1 
nor  is  he  under  any  duty  to  inform  the  carrier  of  the  value  of  his  goods  when  no 
inquiry  is  made ;  he  is  only  bound  to  refrain  from  using  any  artifice,  designedly 
or  not,  by  which  the  carrier  would  be  led  to  believe  that  they  were  worth  less 
than  their  apparent  value.2 

But  when  He  has  Voluntarily  Made  a  Declaration  of  the  value  of  his  property,  and 


there  is  great  propriety  [that]  the  carrier  should 
have  information  thereof;  but  in  large  bulky 
articles,  such  as  barrels  of  flour,  bales  of  cotton, 
and  the  like,  there  appears  to  be  no  necessity  for 
giving  information  of  the  value,  as  the  carrier 
can  determine  that  for  himself.  The  design 
is  to  insure  good  faith.  Was  an  inquiry  made 
of  a  shipper  of  the  value  of  the  goods  about  to 
be  shipped,  he  would  be  bound  to  state  truly 
the  value;  but  when  the  value  appears  in  the 
package  itself,  such  an  inquiry  would  be  use- 
less, and  a  voluntary  statement  unnecessary." 
See  also  Boscowitz  v.  Adams  Express  Co.,  93 
111.  523,  9  Cent.  L.  J.  389,  34  Am.  Rep.  191; 
Van  Winkle  v.  Adams  Express  Co.,  3  Robt. 
(N.  Y.)  59;  Southern  Express  Co.  v.  Crook, 
44  Ala.  468,  4  Am.  Rep.  140;  Moses  v.  Bos- 
ton, etc.,  R.  Co.,  24  N.  H.  71,  55  Am.  Dec. 
222;  Orndorff  v.  Adams  Express  Co.,  3  Bush 
<-(Ky.)  194,  96  Am.  Dec.  207;  Dwight  -'. 
Brewster,  1  Pick.  (Mass.)  50,  11  Am.  Dec.  133. 
If  the  shipper  is  not  guilty  of  any  improper 
concealment  of  the  contents  of  boxes  shipped, 
or  of  their  value,  or  of  other  improper  conduct 
calculated  to  deceive  the  carrier,  it  is  the  lat- 
ter's  duty  to  inquire  as  to  the  nature  and  value 
of  the  goods;  and  if  it  fails  to  do  so  it  must  be 
responsible  for  the  full  amount  of  the  loss. 
Merchants'  Despatch  Transp.  Co.  v.  Bolles,  80 
111.  473;  Gulf,  etc.,  R.  Co.  v.  Clark,  2  Tex. 
App  Civ.  Cas.,  §  512,  18  Am.  &  Eng.  R.  Cas. 
628.  But  if,  on  inquiry  made,  the  shipper  an- 
swers falsely,  or  attempts  fraudulently  to  con- 
ceal the  value,  the  carrier,  it  seems,  will  not  be 
liable  for  the  value  in  case  of  loss  without  his 
default.    Phillips  v.  Earle,  8  Pick.  (Mass.)  182. 

In  the  case  of  Relf  v.  Rapp,  3  W.  &  S.  (Pa.) 
■21,  37  Am.  Dec.  523,  the  court  said:  "  A  com- 
mon carrier  is  answerable  for  the  loss  of  a  box 
or  parcel  of  goods,  though  he  be  ignorant  of  the 
contents,  or  though  those  contents  be  ever  so 
valuable,  unless  he  made  a  special  acceptance. 
Even  that  principle  has  been  doubted;  but  the 
better  opinion  is  that  the  carrier  would  be  re- 
sponsible. And  this  is  reasonable,  because  he 
can  always  guard  himself  by  a  special  accept- 
ance or  by  insisting  to  be  made  acquainted  with 
the  general  nature  of  the  articles,  and  of  their 
vaiue,  before  he  consents  to  receive  them.  If  he 
omits  this,  he  shall  not  escape  responsibility 
because  of  his  own  negligence.  But  the  rule 
is  subject  to  a  reasonable  qualification,  and  if 
the  owner  be  guilty  of  any  fraud  or  imposition 
in  respect  to  the  carrier,  as  by  concealing  the 
value  or  nature  of  the  article,  or  deludes  him 
by  his  own  carelessness  in  treating  the  parcel 
as  a  thing  of  no  value,  he  cannot  hold  him 
liable  for  the  loss  of  his  goods."  See  note  in 
Houston,  etc.,  R.  Co.  v.  Burke,  55  Tex.  323, 
40  Am.  Rep.  808,  9  Am.  &  Eng.  R.  Cas.  73. 
The    same  language  is  adopted  in  Hart  v. 


Pennsylvania  R.  Co.,  112  U.  S.  331,  18  Am.  & 
Eng.  R.  Cas.  604,  where  this  case  is  cited. 

Under  Federal  Statute. — The  U.  S.  Revised 
Statutes,  §  4281,  require  the  shipper  of  trink- 
ets, lace,  etc.,  for  carriage  by  a  vessel,  to  give 
the  carrier  notice  of  the  character  and  value  of 
the  articles  shipped,  in  order  to  be  entitled 
to  recover  for  a  loss.  The  Bermuda,  29  Fed. 
Rep.  399.  See  Ocean  Steamship  Co.  v.  Way, 
90  Ga.  747.  See  also  the  title  Baggage,  vol.  3, 
p.  528.  If  such  notice  is  not  given,  no  recovery 
can  be  had.  See  Wheeler  v.  Oceanic  Steam 
Nav.  Co.,  52  Hun  (N.  Y.)  75;  Hamburg-Ameri- 
can Packet  Co.  v.  Gattman,  127  111.  598. 

The  Carrier  Has  No  Right  to  Open  a  Package 
in  order  to  find  out  the  value  thereof.  It 
must  inquire  of  the  shipper,  and  if  that  means 
of  information  is  not  at  hand,  must  treat  the 
package  as  its  appearance  indicates  its  value 
to  be.  Hayes  v.  Wells,  23  Cal.  185,  83  Am. 
Dec.  89. 

Goods  Shipped  over  Connecting  Lines. —  In  the 

case  of  goods  shipped  to  pass  over  several  con- 
necting lines,  the  connecting  carrier  has  no 
means  of  ascertaining  the  value  of  packages 
shipped,  having  no  right  to  open  them,  and  is 
therefore  entitled  to  regard  them  as  of  the 
value  they  appear  to  be,  no  value  being  stated 
in  the  bill  of  lading,  and  is  responsible  accord- 
ingly. Marquette,  etc.,  R.  Co.  v.  Kirkwood, 
45  Mich.  51,  40  Am.  Rep.  453,  9  Am.  &  Eng. 
R.  Cas.  85. 

1.  Crouch  London,  etc.,  R.  Co.,  14  C.  B. 
255,  78  E.  C.  L.  255,  18  Jur.  14S,  7  Railw.  Cas. 
717;  infra,  this  title,  Dangerous  Explosives  — 
Liability  of  Shipper  for  Sending, 

2.  Not  Bound  to  State  Value  of  Goods  unless 
Asked. —  Brooke  v.  Pickwick,  4  Bing.  218,  13 
E.  C.  L.  404;  Sleat  v.  Fagg,  5  B.  &  Aid.  342, 
7  E.  C.  L.  123;  Batson  v.  Donovan,  4  B.  & 
Aid.  21,  6  E.  C.  L.  373;  Macklin  v.  Water- 
house,  5  Bing.  212,  15  E.  C.  L.  421,  2  M.  &  P. 
319;  Southern  Express  Co.  v.  Crook,  44  Ala. 
468,  4  Am.  Rep.  140;  Gait  v.  Adams  Express 
Co.,  MacArthur&  M.  (D.  C.)  124;  Boscowitz 
v.  Adams  Express  Co.,  93  111.  523,  34  Am. 
Rep.  191,  16  Am.  &  Eng.  R.  Cas.  102;  Parmelee 
v.  Lowitz,  74  111.  116,  24  Am.  Rep.  276;  Fassett 
v.  Ruark,  3  La.  Ann.  694;  Baldwin  v.  Collins, 
9  Rob.  (La.)  468,  Little  v.  Boston,  etc.,  R.  Co., 
66  Me.  239;  Sewall  v.  Allen,  6  Wend.  (N.  Y.) 
349;  Baldwin  v.  Liverpool,  etc.,  Steamship 
Co.,  74  N.  Y.  125,  30  Am.  Rep.  277;  Camden, 
etc.,  R.  Co.  v.  Baldauf,  16  Pa.  St.  67,  55  Am. 
Dec.  481;  Relf  v.  Rapp,  3  W.  &  S.  (Pa.)  21.  37 
Am.  Dec.  528;  Texas  Express  Co.  v.  Scott,  2 
Tex.  App.  Civ.  Cas.  8  72;  Gulf,  etc.,  R.  Co. 
v.  Clark,  2  Tex.  App.  Civ.  Cas.,  §  512,  18  Am. 
&  Eng.  R.  Cas.  628.  See  also  Hollister  v. 
Nowlen,  19  Wend.  (N.  Y.)  234,  32  Am.  Dec. 
455- 
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the  carrier  acts  upon  such  declaration  in  fixing  the  rate  of  freight  and  the 
manner  of  transportation,  he  is  bound  by  his  statements  and  cannot  then 
repudiate  them,  although  he  may  not  have  known  that  his  statement  was- 
calculated  to  affect  the  carrier's  liability.1 

XII.  Carrier's  Relation  to  Goods — 1.  Cannot  Convey  Title  by  Sale. — A 
carrier  cannot  transfer  any  title  by  a  sale  or  transfer  of  the  goods  intrusted 
to  it  for  transportation,  and  a  purchaser  from  it  acquires  no  title,  although  he 
may  have  bought  innocently  and  in  good  faith  for  a  valuable  consideration.2 
It  cannot  sell  goods  by  virtue  of  its  lien  except  in  the  mode  prescribed  by  law.3 

2.  Right  to  Dispute  Shipper's  Title — Former  Rule.  —  It  was  at  one  time  con- 
sidered that  where  a  common  carrier,  without  any  knowledge  as  to  the  real 
ownership  of  the  property,  accepted  goods  of  a  shipper  for  transportation,  it 
could  not  dispute  the  shipper's  title,  but  must  deliver  according  to  his  order  or 
the  agreement  with  him,  taking  its  chances  as  to  the  consequences ;  and  that, 
except  in  cases  of  fraud  or  insolvency  of  the  shipper,  it  could  not  institute  a 
suit  of  interpleader  to  have  the  ownership  tested,  merely  because  one  other 
than  the  consignor  claimed  ownership.4 

Present  Rule  —  Right  of  True  Owner.  —  But  the  better  view  now  is  that  the  car- 
rier is  always  bound  to  deliver  to  the  true  owner,  without  regard  to  the  claim 
of  others,  although  they  may  be  the  shippers,  and  that  it  may  deny  the  ship- 
per's right  of  property  and  deliver  to  the  true  owner,  although  he  may  be  a 
stranger  to  the  transaction.5 

But  with  the  exception  just  stated,  the  rule  is  well  established  that  a  carrier 
cannot  dispute  the  shipper's  title  to  the  goods,  and  in  an  action  against  it  for 
a  conversion  of  them,  it  will  be  no  defense  to  show  that  the  title  to  them  was 
in  the  plaintiff's  principal  or  in  some  third  party,  unless  it  can  also  be  shown 
that  they  were  delivered  to  such  party.6 

3.  May  Maintain  Action  to  Recover  Goods.  —  Where  a  carrier  delivers  goods  to 
the  wrong  party,  or  delivers  to  the  right  party  without  requiring  the  perform- 
ance of  proper  conditions  precedent  to  delivery,  it  may  maintain  an  action  to> 


1.  When  Voluntary  Declaration  Hade.  —  Coup- 
land  v.  Housatonic  R.  Co.,  61  Conn.  531,  55 
Am.  &  Eng.  R.  Cas.  380;  Graves  v.  Lake  Shore, 
etc.,  R.  Co.,  137  Mass.  33,  16  Am.  &  Eng.  R. 
Cas.  108,  50  Am.  Rep.  282;  Dunlap  v.  Interna- 
tional Steamboat  Co.,  98  Mass.  371;  Judson  v. 
Western  R.  Corp.,  6  Allen  (Mass.)  486,  83  Am. 
Dec.  646;  Magnin  v.  Dinsmore,  56  N.  Y.  168, 
62  N.  Y.  35,  20  Am.  Rep.  442,  70  N.  Y.  410,  26 
Am.  Rep.  608;  Belger  v.  Dinsmore,  51  N.  Y. 
166,  10  Am.  Rep.  575;  J.  J.  Douglas  Co.  v. 
Minnesota  Transfer  R.  Co.,  62  Minn.  288. 

"  The  plaintiff  understood  that  he  was  secur- 
ing transportation  of  the  box  to  New  York  at  a 
reduced  rate  (in  fact,  at  one-fifth  of  the  regular 
rate)  by  calling  the  value  $50  and  assuming  a 
portion  of  the  risks  of  carriage  himself;  and 
having  agreed  upon  a  valuation  for  the  purpose 
of  fixing  the  express  charges,  he  cannot  insist 
that  the  goods  are  of  greater  value  for  the 
purpose  of  increasing  his  claim  for  damages 
for  the  loss."  Durgin  v.  American  Express 
Co.,  66  N.  H.  277. 

2.  Cannot  Convey  Title.  —  Crumbacker  v. 
Tucker,  9  Ark.  365;  Bailey  v.  Shaw,  24  N.  H. 
297>  55  Am.  Dec.  241. 

But  the  carrier  has  the  right  and  it  is  its  duty 
to  sell  perishable  goods  for  the  benefit  of  their 
owner  when  their  further  transportation  be- 
comes impossible  and  they  are  about  to  perish 
from  decay.  American  Express  Co.  v.  Smith, 
33  Ohio  St.  511,  31  Am.  Rep.  561. 


3.  See  infra,  this  title,  Carrier's  Lien  for 
Charges. 

4.  Right  of  Carrier  to  Dispute  Shipper's  Title  — 
Earlier  Doctrine.  —  See  Angell  on  Carr.,  §  355; 
M'Gaw  v.  Adams,  14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  461. 

5.  The  Better  Doctrine.  —  Wells  v.  American 
Express  Co.,  55  Wis.  23,  6  Am.  &  Eng.  R.  Cas. 
300,  42  Am.  Rep.  695;  Sheridan  New  Quav 
Co.,  4  C.  B.  N.  S.  618,  93  E.  C.  L.  618. 

In  Ogle  v.  Atkinson,  5  Taunt.  759,  it  was 
held  that  a  warehouseman  receiving  goods 
from  a  party  having  actual  possession  of  them, 
to  be  kept  for  his  use,  may,  nevertheless,  re- 
fuse to  re-deliver  them  if  they  are  the  prop- 
erty of  another  and  the  latter  prohibits  the  re- 
delivery. See  also  Hutch,  on  Carr.  (2d  ed.). 
§  405;  Browne's  Law  of  Carr.  221. 

6.  Great  Western  R.  Co.  v.  McComas,  33  111. 
185;  Illinois  Cent.  R.  Co.  v.  Schwartz,  11  111. 
App.  482  (rule  held  not  to  apply  where  con- 
signee, the  purchaser,  made  all  the  shipping 
arrangements). 

Where  the  shipper  of  goods  has  sold  them 
to  the  consignee,  and  the  railway,  having 
knowledge  of  the  sale,  contracts  with  the 
shipper  to  carry  them  safely,  he  can  sue  for 
a  failure  to  carry  safely,  and  the  company 
cannot  set  up  in  defense  the  title  of  the  con- 
signee. And  having  repaid  the  whole  price  to 
the  consignee,  the  shipper  may  recover  the 
whole  value  of  the  property,  unaffected  by  a 
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recover  possession,  but  in  the  latter  case  it  can  do  so  only  upon  paying  back 
to  the  party  to  whom  the  delivery  was  made  all  charges  paid  by  him.1 
A  carrier  may  sue,  at  common  law  or  in  the  equity  and  admiralty  courts,  in  its 
own  name,  as  the  representative  of  the  owner,  for  an  injury  to  the  goods  in 
its  care.a 

XIII.  Authority  of  Carrier's  Agents  —  General  Agent.  —  Where  a  railroad 
company  places  an  agent  in  charge  of  its  business  at  a  station,  and  empowers 
him  to  contract  for  the  shipment  of  freight,  it  holds  him  out  to  the  public  as 
having  the  authority  to  contract  with  reference  to  all  the  necessary  and 
ordinary  details  of  the  business,  and,  within  the  range  of  such  business,  he 
becomes  a  general  agent.3 

Presumption.  —  Every  presumption  is  therefore  in  favor  of  the  authority  of  a 
station  agent  to  enter  for  his  company  into  contracts  for  transportation,  when 
such  contracts  are  not  of  an  unusual  or  extraordinary  character.4 


subsequent  offer  to  return  it.  Brill  v.  Grand 
Trunk  R.  Co.,  20  U.  C.  C.  P.  440. 

1.  To  Recover  Possession  of  Goods  Improp- 
erly Delivered  —  Must  Restore  Charges  Paid.  — 

Walker  v.  Louisville,  etc.,  R.  Co.,  m  Ala.  233; 
Jones  v.  Anderson,  82  Ala.  302;  Evans  Gale, 
17  N.  H.  573,  43  Am.  Dec.  614;  Brown  v. 
Hodgson,  4  Taunt.  189;  Jeffersonville  R.  Co. 
71.  White,  6  Bush  (Ky.)  251.  Compare  Young 
v.  East  Alabama  R.  Co.,  80  Ala.  100. 

The  carrier  has  such  an  interest  in,  and  quasi 
title  to.  the  goods  in  its  charge,  as  to  authorize 
it  to  defend  against  a  party  claiming  them 
without  right,  and  it  is  its  duty  to  insist  upon 
its  right  where  such  a  party  seeks  to  seize 
them.  State  v.  Intoxicating  Liquors,  83  Me. 
158. 

2.  Carrier  May  Sue  for  Injury  to  Goods.  —  The 

Beaconsfield,  158  U.  S.  303;  Steamboat  Farmer 
v.  McCraw,  26  Ala.  189,  62  Am.  Dec.  718. 

3.  Pruitt  v.  Hannibal,  etc.,  R.  Co.,  62  Mo. 
527;  Deming  v.  Grand  Trunk  R.  Co.,  48  N. 
H.  455,  2  Am.  Rep.  267;  Harrell  v.  Wilming- 
ton, etc.,  R.  Co.,  106  N.  Car.  258,  42  Am.  & 
Eng.  R.  Cas.  421;  Wood  v.  Chicago,  etc.,  R. 
Co..  68  Iowa  491,  24  Am.  &  Eng.  R.  Cas.  91, 
56  Am.  Rep.  861;  Harrison  v.  Missouri  Pac. 
R.  Co.,  74  Mo.  364,  41  Am.  Rep.  318.  See  also 
Newport  News,  etc.,  R.  Co.  v.  Mercer,  96  Ky. 
475- 

A  shipper  has  a  right  to  assume  that  a  sta- 
tion agent,  in  contracting  to  ship  and  to  unload 
live  stock,  is  acting  within  the  scope  of  his 
authority.  Lake  Erie,  etc.,  R.  Co.  v.  Rosen- 
berg, 31  111.  App.  47. 

4.  Presumption  of  Agent's  Authority.  —  Pruitt 
v.  Hannibal,  etc.,  R.  Co.,  62  Mo.  527.  See  also 
Lake  Erie,  etc.,  R.  Co.  v.  Rosenberg,  31  111. 
App.  47;  Chicago,  etc.,  R.  Co.  v.  Wolcott,  141 
Ind.  267;  Gelvin  v.  Kansas  City,  etc.,  R.  Co., 
21  Mo.  App.  273. 

It  is  therefore  error  to  instruct  the  jury  that 
the  burden  of  proof  is  on  the  plaintiff  to  show 
the  authority  of  the  station  agent  to  contract  to 
furnish  cars  at  a  certain  date.  Gulf,  etc.,  R. 
Co.  v.  Wright,  1  Tex.  Civ.  App.  402. 

In  Missouri  Pac.  R.  Co.  v.  Carpenter,  44 
Kan.  257,  which  was  an  action  against  the  de- 
fendant company  for  damages  growing  out  of 
the  alleged  negligence  of  the  company  in  dis- 
charging a  verbal  contract  between  the  plain- 
tiff and  the  company's  agent,  the  company 
denied  the  authority  of  its  agent  to  make  the 


contract  and  introduced  evidence  tending  to 
show  his  want  of  authority.  It  was  held  that 
the  trial  court  erred  in  assuming  that  the  agent 
had  the  authority  and  so  instructing  the  jury. 
The  question  of  his  authority  should  have  been 
submitted  to  the  jury. 

Power  of  Station  Agent  to  Contract  to  Furnish 
Cars  at  Certain  Date.  —  In  Wood  v.  Chicago,  etc., 
R.  Co.,  59  Iowa  196,  21  Am.  &  Eng.  R.  Cas.  36, 
68  Iowa  491,  24  Am.  &  Eng.  R.  Cas.  91,  56  Am. 
Rep.  861,  a  station  agent  having  the  ordinary 
powers  attaching  to  his  position  agreed  with 
a  party  to  furnish  cars  at  a  given  point  on  a 
certain  day;  he  then  telegraphed  to  headquar- 
ters for  the  cars,  but  the  company  failed  or 
refused  to  furnish  them.  In  an  action  to  re- 
cover damages  for  this  refusal,  it  was  held 
that  the  company  was  not  liable,  because 
the  station  agent  had  no  actual  or  apparent  au- 
thority to  enter  into  such  a  contract  for  it. 
But  this  decision  was  subsequently  reversed 
on  rehearing,  and  it  was  held  that  where  a 
station  agent  has  power  from  his  principal  to 
contract  for  the  shipment  of  freight  or  produce 
he  has  also  power  to  contract  for  the  perform- 
ance of  whatever  is  reasonably  necessary  to  be 
done  to  protect  the  merchandise  or  produce 
from  injury,  unless  restricted  by  special  in- 
structions. Where  a  railroad  places  an  agent 
in  charge  of  its  business  at  a  station,  and  em- 
powers him  to  contract  for  the  shipment  of 
produce  and  freight,  it  holds  him  out  as  pos- 
sessing the  authority  to  contract  with  reference 
to  all  the  necessary  and  ordinary  details  of  the 
business;  and  within  the  range  of  such  busi- 
ness he  is  a  general  agent.  And  if  a  railroad 
company,  by  its  local  agent,  contracts  to  ship 
potatoes  from  a  given  point,  at  a  given  date, 
and  fails  to  do  so  for  a  reasonable  time  there- 
after, and  by  reason  of  such  delay  the  potatoes 
are  frozen,  the  company  will  be  liable  in  dam- 
ages. 

Can  Only  Contract  to  Furnish  Cars  at  His  Own 
Station.  — -  In  Voorhees  v.  Chicago,  etc.,  R.  Co., 
71  Iowa  735,  60  Am.  Rep.  823,  29  Am.  &  Eng. 
R.  Cas.  322,  the  plaintiff  applied  to  the  agent 
at  O.  for  certain  cars  to  be  furnished  on  the 
next  day  for  the  shipment  of  his  cattle.  The 
agent  informed  him  that  as  there  was  no  tele- 
graph office  at  O.  he  had  better  go  to  the  next 
station  and  arrange  the  matter.  The  plaintiff 
accordingly  went  to  L.  station  and  had  the 
agent  telegraph  for  cars.  This  agent  soon 
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Special  Instructions  to  the  Agent,  limiting  his  apparent  authority  to  contract  with 
reference  to  furnishing  cars,  or  with  reference  to  similar  matters,  will  not 
affect  the  validity  of  a  contract  made  by  the  agent  with  shippers  who  have  no 
knowledge  of  such  limitations.1 

Transportation  to  Points  beyond  Carrier's  Line.  —  It  has  been  held  that  while  the 
general  freight  agent  a  can  bind  the  company  by  a  contract  for  transportation 
to  points  beyond  its  own  line,  yet  a  station  agent  has  no  such  power,  and  such 
a  contract  made  by  him  is  of  no  effect,  unless  the  authority  has  been  expressly 
conferred  by  the  proper  superior  officer,  or  there  have  been  previous  dealings 
from  which  the  authority  may  be  reasonably  inferred,  or  the  company  has  held 
itself  out  as  a  common  carrier  to  such  points.3 


afterwards  told  him  the  cars  would  be  at  O.  on 
the  day  named.  They  did  not  arrive  until  two 
days  later.  It  was  held  that  the  plaintiff  could 
not  maintain  his  action  against  the  company, 
because  it  was  beyond  the  scope  of  the  author- 
ity of  the  agent  at  L.  to  contract  to  furnish 
cars  at  O.  See  Missouri  Pac.  R.  Co.  v.  Stults, 
31  Kan.  752,  15  Am.  &  Eng.  R.  Cas.  97. 

He  may  contract  to  furnish  cars  at  his  own 
station,  but  not  at  any  other.  Gulf,  etc.,  R.  Co. 
v.  Hodge,  10  Tex.  Civ.  App.  543;  Easton  v. 
Dudley,  78  Tex.  236,  45  Am.  &  Eng.  R.  Cas. 
340. 

General  Freight  Agent.  —  A  party  whom  the 
defendant  company  has,  for  more  than  a  year, 
held  out  to  the  public  as  its  general  freight 
agent,  may  bind  the  company  by  a  contract  to 
furnish  a  certain  number  of  cars,  on  a  specified 
day,  for  the  transportation  of  freight,  and  the 
company  is  liable  for  a  failure  by  the  company 
to  comply  with  such  contract.  Baker  v.  Kan- 
sas City,  etc.,  R.  Co.,  91  Mo.  152,  28  Am.  & 
Eng.  R.  Cas.  61. 

In  Grover,  etc.,  Sewing  Mach.  Co.  v.  Mis- 
souri Pac.  R.  Co.,  70  Mo.  672,  35  Am.  Rep. 
444,  the  court,  in  distinguishing  the  powers  of 
a  special  agent  from  those  of  a  general  freight 
agent,  approved  the  doctrine  stated  by  Suther- 
land, J.,  in  a  dissenting  opinion  rendered  in 
the  case  of  Burtis  v.  Buffalo,  etc.,  R.  Co.,  24 
N.  Y.  274,  that  if  the  defendant  had  the 
power  to  make,  or  to  authorize  the  making  of, 
such  a  contract,  then  the  person  acting  as  the 
general  freight  agent  should  be  deemed  to 
have  been  clothed  with  all  the  power  to  make 
contracts  for  freight,  or  in  respect  to  the  carry- 
ing and  delivering  of  freight,  that  the  principal 
had. 

Effect  of  Presumption.  —  The  presumption 
being  in  favor  of  the  agent's  authority  to  con- 
tract to  furnish  cars,  the  carrier,  when  sued 
for  a  breach  of  such  contract,  cannot  defend 
on  the  ground  that  the  agent  had  no  such 
authority,  unless  such  defense  is  pleaded  and 
made  out  affirmatively.  McCarty  v.  Gulf,  etc., 
R.  Co.,  79  Tex.  33. 

1.  Limitation  upon  Agent's  Authority  Not 
Known  to  Shipper. —  Page  v.  London,  etc.,  R. 
Co.,  16  W.  R.  566.  In  Cross  v.  Graves,  4  Tex. 
App.  Civ.  Cas.  §  100,  which  was  an  action  for 
a  breach,  by  the  defendants,  of  an  oral  con- 
tract made  with  their  station  agent  by  the 
plaintiff  for  cars  to  be  furnished  at  a  certain 
date,  the  defendants  claimed  that  the  agent 
had  no  authority  to  make  such  a  contract; 
that  their  master  of  transportation  alone  had 
that  authority,  and  that  the  station  agent  had 
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specific  instructions  not  to  make  such  con- 
tracts It  did  not  appear,  however,  that  the 
plaintiff  was  informed  of  these  instructions 
or  of  the  limited  authority  of  the  agent,  and 
it  was  held  that  the  contract  was  one  within 
the  apparent  scope  of  his  authority  and  the 
defendants  were  therefore  liable  for  its  breach. 
Citing  New  York  L.  Ins.  Co.  v.  Rohrbough,  2 
Tex.  App.  Civ.  Cas.,  §  217;  Watkins  v.  Morley, 
2  Tex.  App.  Civ.  Cas.,  §  727;  Lillard  v.  Mit- 
chell, 3  Tex.  App.  Civ.  Cas.,  §  457. 

2.  Powers  of  General  Freight  Agent.  —  Grover, 
etc.,  Sewing  Mach.  Co.  v.  Missouri  Pac.  R. 
Co.,  70  Mo.  672,  35  Am.  Rep.  444.  See  Burtis 
v.  Buffalo,  etc.,  R.  Co.,  24  N.  Y.  274. 

3.  Powers  of  Ordinary  Station  Agent.  — Ogdens- 
burg,  etc.,  R.  Co.  v.  Pratt.  22  Wall.  (U.  S.) 
124;  Burroughs  -'.  Norwich,  etc.,  R.  Co., 
100  Mass.  26,  1  Am.  Rep.  78;  Turner  v.  St. 
Louis,  etc.,  R.  Co.,  20  Mo.  App.  632;  Grover, 
etc.,  Sewing  Mach.  Co.  v.  Missouri  Pac.  R. 
Co.,  70  Mo.  672,  35  Am.  Rep.  444;  Minter  v. 
Southern  Kansas  R.  Co.  56  Mo.  App.  282; 
Patterson  v.  Kansas  City,  etc.,  R.  Co.,  47  Mo. 
App.  570;  Crouch  v.  Louisville,  etc.,  R.  Co., 
42  Mo.  App.  248;  White  v.  Missouri  Pac.  R. 
Co.,  19  Mo.  App.  400;  Loomis  v.  Wabash,  etc., 
R.  Co.,  17  Mo.  App.  340.  See  also  Marmor- 
stein  v.  Pennsylvania  R.  Co.,  13  Misc.  Rep. 
(N.  Y.  C.  PI.)  32;  Hansen  v.  Flint,  etc.,  R.  Co., 
73  Wis.  346,  9  Am.  St.  Rep.  791. 

In  Gulf,  etc.,  R.  Co.  v.  Cole,  8  Tex.  Civ. 
App.  635,  the  court  held  that  "  inasmuch  as 
Harris  was  appellant's  station  agent  at  Zephyr, 
and  as  he  testified  that  for  about  six  months 
prior  to  the  shipment  in  question  he  had  been 
issuing  bills  of  lading  to  points  beyond  appel- 
lant's road,  we  feel  constrained  to  hold  that  he 
had  authority  to  make  the  contract,  although 
it  was  shown  that  he  had  instructions  from  his 
principal  not  to  make  such  contracts,  it  not 
appearing  that  appellee  knew,  or  by  the  ex- 
ercise of  proper  diligence  could  have  known, 
of  the  existence  of  such  instructions." 

Company  Estopped  to  Deny  Agent's  Authority. 
—  Where  a  local  agent  of  the  defendant  rail- 
road company  was  authorized  to  make  a 
special  contract  for  transporting  a  lot  of  corn 
from  Illinois  to  Boston,  although  the  agent 
may  have  transcended  his  authority  and  made 
a  contract  to  return  a  part  of  the  freight 
charged,  yet  if  the  company  availed  itself  of 
the  benefits  of  the  contract  made  by  the  agent, 
it  cannot  be  allowed  afterwards  to  repudiate 
the  agreement  on  the  ground  that  the  agent 
had  exceeded  his  authority.  Toledo,  etc.,  R. 
Co.  v.  Elliott,  76  111.  67. 
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Agent  Limited  to  Fairly  Apparent  Authority.  —  An  agent  cannot  bind  his  company 
beyond  what  may  be  fairly  presumed,  from  the  character  of  his  employment, 
to  be  his  authority;1  nor  even  then,  if  the  consignor  has  notice  of  his  special 
and  limited  authority.2 

Agent  Acting  Contrary  to  Duty  and  Known  Course  of  Business.  —  The  agent  cannot  bind 
the  company  when  acting  in  plain  contravention  of  his  duty  and  in  fraud  of  the 
company's  rights,  as  where  he  acknowledges  the  receipt  of  goods  never 
received ; 3  nor  can  he  do  so  when  acting  in  defiance  to  the  known  course  of 
business  of  the  company.4 

Special  Authority. —  If  an  agent  does  any  act  beyond  his  ordinary  and  usual 
powers,  special  authority  from  the  carrier  must  be  shown  in  order  to  render  it 
binding  as  the  carrier's  act.5 

Acting  for  Both  Parties.  —  A  party  cannot  assume  to  act  for  two  parties  whose 
interests  are  conflicting,  and  the  acts  of  a  station  agent  as  the  representative 
of  a  shipper  by  whom  he  is  employed  do  not  bind  the  carrier,  though  he  may 
also  be  the  carrier's  local  agent.0 

XIV.   Burden  of  Proof — 1.  In  General  —  a.   Proof  by  Respective 

PARTIES  —  Plaintiff  Must  Show  Receipt  by  Carrier  and  Non-delivery.  —  The  rule  as  to  the 
burden  of  proof  in  an  action  against  a  carrier  for  loss  or  injury  to  goods  is  that 
the  plaintiff  is  first  bound  to  show  affirmatively  a  receipt  of  the  goods,  in  good 
order,  by  the  carrier.7    There  is  no  presumption  that  the  goods  were  in  good 


1.  Agent  Limited  to  Fairly  Apparent  Authority. 

—  Great  Western  R.  Co.  v.  Willis,  iS  C.  B.  N. 
S.  748,  114  E.  C.  L.  748,  34  L.  J.  C.  P.  195; 
Home  Midland  R.  Co.,  L.  R.  8  C.  P.  131,  42 
L.  J.  C.  P.  59- 

A  station  agent  cannot  bind  his  company  by 
a  contract  to  forward  freight  by  a  passenger 
train.  Elkins  v.  Boston,  etc.,  R.  Co.,  1.3  N.  H. 
275. 

A  railroad  company  delivered  to  the  owner 
certain  goods  which  were  in  its  warehouse, 
taking  his  receipt  therefor.  By  an  arrange- 
ment between  the  owner  and  the  warehouse- 
man and  baggage-man,  a  part  of  the  goods 
were  left  in  the  warehouse,  where  they  were 
subsequently  lost.  The  baggage-man  had  no 
authority  to  make  any  such  arrangement  for 
his  principal.  It  was  held  that  the  company 
was  not  liable  for  the  loss  of  the  goods;  that 
the  baggage-man's  permitting  the  goods  to 
remain  in  the  warehouse  was  a  private 
arrangement  merely,  to  which  the  company 
was  not  a  party  and  by  which  it  was  not  bound. 
Mulligan  v.  Northern  Pac.  R.  Co.,  4  Dakota 
315,  27  Am.  &  Eng.  R.  Cas.  33. 

Admissions  by  Agent.  —  Admissions  made  by 
the  carrier's  agent  after  a  loss  has  occurred 
are  not  admissible  to  prove  negligence  on  the 
part  of  the  carrier.  See  Boston,  etc.,  R.  Co. 
v.  Ordway,  140  Mass.  510,  25  Am.  &  Eng.  R. 
Cas.  413,  note;  Branch  v.  Wilmington,  etc.,  R. 
Co.,  88  N.  Car.  573,  18  Am.  &  Eng.  R.  Cas.  621. 

2.  Walker  v,  York,  etc.,  R.  Co.,  2  El.  &  Bl. 
75<>,  75  E-  C.  L.  750,  23  L.  J.  Q.  B.  73. 

3.  Cannot  Receipt  for  Goods  Never  Received. — 
Coleman  v.  Riches,  16  C.  B.  104,  81  E.  C.  L. 
104,  24  L.  J.  C.  P.  125. 

4.  Slim  v.  Great  Northern  R.  Co.,  14  C.  B. 
647,  78  E.  C.  L.  647,  23  L.  J.  C.  P.  166;  Bel- 
fast, etc.,  R.  Co.  v.  Keys,  9  H.  L.  Cas.  556. 

5.  Giles  v.  Taff  Vale  R.  Co.,  2  El.  &  Bl.  822, 
75  E.  C.  L.  822,  18  Jur.  510,  23  L.  J.  Q.  B.  43. 

6.  Double  Agency.  —  In  Sumner  v.  Charlotte, 
etc.,  R.  Co.,  78  N.  Car.  289,  which  was  an 

5  C  of  L.—  23  35 


action  for  damages  against  a  railroad  com- 
pany, where  it  appeared  that  the  plaintiff  had 
employed  one  C,  who  was  a  depot  agent  of 
the  defendant,  to  purchase  cotton  for  him  and 
to  hold  and  ship  it  under  hisdirections,  it  was 
held  that  C,  in  so  dealing  in  cotton  for  the 
plaintiff,  acted  solely  as  the  plaintiff's  agent, 
and  there  was  no  liability  on  the  defendant 
for  any  loss  from  the  failure  of  C.  to  perform 
his  duty  as  such  agent.  The  law  does  not 
favor  double  agencies. 

7.  Shipper  Must  Prove  a  Delivery  to  Carrier.  — 
Independently  of  proof  as  to  the  condition  of 
the  goods  when  delivered,  the  burden  is  on  the 
plaintiff  to  show  an  actual  delivery  to  the  car- 
rier and  a  receipt  by  it.  There  is  no  presump- 
tion that  a  delivery  was  made,  although  slight 
proof  is  sufficient.  Louisville,  etc.,  R.  Co.  v. 
Echols,  97  Ala.  556. 

An  error  in  instructing  the  jury  that  the  law 
presumes  a  delivery  to  the  carrier  at  the  place 
of  shipment  is  not  cured  by  a  subsequent  in- 
struction, given  at  the  carrier's  request,  that 
the  burden  of  proof  is  on  the  plaintiff.  Can- 
field  v.  Baltimore,  etc.,  R.  Co.,  46  N.  Y. 
Super.  Ct.  238. 

Action  for  Refusal  to  Carry.  —  But  such  proof 
is  not  necessary  where  the  action  is  for  a 
refusal  to  carry.  In  such  a  case  proof  of  a 
proper  tender  is  enough.  Doty  v.  Strong,  1 
Pin.  (Wis.)  313,  40  Am.  Dec.  774. 

Partial  Delivery  to  Consignee  —  Presumption  of 
Delivery  to  Carrier.  —  Where  a  lot  of  goods  are 
shipped  together  and  embraced  in  the  same 
way-bill,  and  a  part  of  them  are  delivered  to 
the  consignee  but  a  part  are  not,  a  presump- 
tion arises  that  all  were  delivered  to  the  car- 
rier. Union  Pac.  R.  Co.  v.  Hepner,  3  Colo. 
App.  313.  See  also  Savannah,  etc.,  R.  Co.  v. 
Steininger,  84  Ga.  579,  42  Am.  &  Eng.  R.  Cas. 
424,  note,  where  the  evidence,  though  conflict- 
ing, was  held  sufficient  to  warrant  a  finding 
that  delivery  of  a  bale  of  cotton  had  been  made 
to  the  carrier. 
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order  when  received  by  the  carrier.1 
proof  to  show  a  non-delivery  by  the  c; 
in  proper  order  and  condition.2 

Presumption  as  to  Existence  of  Contract  of  Car- 
riage. —  Upon  proof  of  a  delivery  and  that  the 
defendant  is  a  common  carrier,  an  undertaking 
to  carry  will  be  presumed  and  no  special  con- 
tract to  carry  need  be  proved.  Reubens  v.  Lud- 
gate  Hill  Steamship  Co.  (Supreme  Ct.),  20  N. 
Y.  Supp.  4S1.  Compare  Peck  v.  Dinsmore,  4 
Port.  (Ala.),  212,  holding  that  the  proof  must 
show  an  undertaking  to  carry;  and  that  evi- 
dence that  the  goods  were  shipped  in  the  name 
of  one  as  the  agent  of  the  plaintiff,  and  were 
the  property  of  the  plaintiff,  is  not  sufficient, 
of  itself,  to  show  such  an  undertaking. 

What  Plaintiff  Must  Show  in  Action  for  Loss  of 
Goods.  —  In  a  suit  against  a  common  carrier  to 
recover  for  goods  lost,  in  order  to  recover  the 
plaintiff  must  show :  1.  That  the  defendant  was 
a  common  carrier.  2.  That  the  goods  were  re- 
ceived as  freight  by  the  defendant  in  such  man- 
ner as  to  constitute  the  defendant  a  common 
carrier  of  them.  3.  The  failure  of  the  defend- 
ant to  carry  the  goods  to  their  destination  and 
to  deliver  them  properly.  Missouri  Pac.  R. 
Co.  v.  Douglas,  2  Tex.  App.  Civ.  Cas.,  §  28, 
16  Am.  &  Eng.  R.  Cas.  98. 

Proof  of  Amount  of  Goods  Delivered  to  Carrier  — 
Oral  Evidence  and  Bill  of  Lading.  —  Where  grain 
is  shipped  in  bulk  and  the  carrier  is  sued  for  a 
conversion  of  a  part  of  it,  it  is  competent  for 
the  plaintiffs  to  prove  that  they  had  bought  and 
paid  for  a  certain  amount  of  grain,  which 
was  shipped  in  the  car  consigned  to  them. 
And  oral  evidence  that  the  bill  of  lading  called 
for  the  amount  already  testified  to  is  harmless 
error,  where  the  bill  of  lading  is  afterward  put 
in  evidence.  Peebles  v.  Boston,  etc.,  R.  Co., 
112  Mass.  498. 

1.  No  Presumption  that  Goods  Were  in  Good 
Order  when  Delivered  to  Carrier.  —  Marquette, 
etc.,  R.  Co.  v.  Kirkwood,  45  Mich.  51,  40  Am. 
Rep.  453,  9  Am.  &  Eng.  R.  Cas.  85;  Smith  v. 
New  York  Cent.  R.  Co.,  43  Barb.  (N.  Y.)  225, 
affirmed  in  41  N.  Y.  620;  Brooks  v.  Dinsmore  (C. 
PI.)  3  N.  Y.  St.  Rep.  587.  See  also  Lake  Shore 
Nitro-glycerine  Co.  v.  Illinois  Cent.  R.  Co.,  75 
111.  394.  Compare  Breed  v.  Mitchell,  48  Ga. 
533;  Henry  v.  Central  R.,  etc.,  Co.,  89  Ga.  815. 
Where  the  proof  is  that  the  goods  were  securely 
boxed,  and  that  only  a  part  of  them  reached 
their  destination,  the  proof  is  sufficient  to  put 
the  burden  on  the  carrier.  Rice  v.  Indianapolis, 
etc.,  R.  Co.,  3  Mo.  App.  27. 

Presumption  in  Absence  of  Proof  of  Condition  of 
Goods.  —  If  there  is  no  proof  on  the  part  of  the 
plaintiff  as  to  the  condition  of  the  goods  when 
delivered  to  the  carrier,  the  presumption  is 
that  they  were  in  the  same  condition  when  so 
delivered  as  when  delivered  by  the  carrier  to 
the  consignee.  Missouri  Pac.  R.  Co.  v.  Breed- 
ing, 4  Tex.  App.  Civ.  Cas.,  §  154. 

Goods  Receipted  for  as  "in  Apparent  Good 
Order."  —  The  fact  that  the  railroad  company 
receipted  for  goods  as  being  "  in  apparent 
good  order  "  does  not  relieve  the  plaintiff  of 
the  burden  of  showing  the  actual  condition  of 
the  goods,  and  that  they  were  in  fact  in  good 
order  when  received  by  the  carrier.  Such 
words  have  reference  to  the  outer  appearance 
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The  plaintiff  also  has  the  burden  of 
rrier,  or  a  failure  to  deliver  the  goods- 


of  the  goods  only.  St.  Louis,  etc.,  R.  Co. 
Neel,  56  Ark.  279,  55  Am.  &  Eng.  R.  Cas.  428: 
Chicago,  etc.,  R.  Co.  v.  Benjamin,  63  111.  283,  7 
Am.  Ry.  Rep.  392;  Roth  v.  Hamburg-Ameri- 
can Packet  Co.,  59  N.  Y.  Super.  Ct.  49;  Gulf, 
etc.,  R.  Co.  v.  Holder,  10  Tex.  Civ.  App.  223. 
Compare  International,  etc.,  R.  Co.  v.  Blanton. 
63  Tex.  109,  22  Am.  &  Eng.  R.  Cas.  428.  In 
such  cases  the  bill  and  manifest  issued  by  the 
carrier,  showing  that  the  property  was  received 
by  the  defendant  carrier  in  good  order,  is- 
prima  facie  evidence  against  the  defendant, 
but  is  not  conclusive.  Burwell  v.  Raleigh,  etc., 
R.  Co.,  94  N.  Car.  451,  25  Am.  &  Eng.  R.  Cas. 
410. 

2.  Must    Prove     Non-Delivery    by  Carrier, 

although  it  is  a  negative  issue.  Chicago,  etc., 
R.  Co.  v.  Dickinson,  74  111.  249;  Chicago,  etc., 
R.  Co.  v.  Provine,  61  Miss.  288,  18  Am.  &  Eng. 
R.  Cas.  644;  Roberts  ^/.  Chittenden,  88  N.  Y.  33. 

In  Day  v.  Ridley,  16  Vt.  48,  42  Am.  Dec. 
4S9,  the  plaintiff  failed  to  prove  an  actual  fail- 
ure to  deliver  to  the  consignee,  but  showed 
that  the  defendant's  boat,  in  which  the  goods 
were  stored,  was  capsized  and  the  goods  dam- 
aged, and  that  a  portion  of  them  were  carried 
by  the  defendant  out  of  its  course.  It  was 
held  that  this  was  sufficient  to  cast  upon  the 
carrier  the  burden  of  proof  to  show  what  be- 
came of  the  goods. 

Where  Carrier  Pleads  Non-Receipt  Merely.  — 
Where,  in  an  action  for  non-delivery,  the  car- 
rier pleads  only  that  it  never  received  the 
goods,  this  is  an  admission  that  it  never  deliv- 
ered them  and  relieves  the  plaintiff  from  the 
necessity  of  proving  a  failure  to  deliver.  Hot 
Springs  R.  Co.  v.  Hudgins,  42  Ark.  485,  18 
Am.  &  Eng.  R.  Cas.  643. 

Sufficiency  of  Proof  on  Non-Delivery.  —  In  Chi- 
cago, etc.,  R.  Co.  v.  Provine,  61  Miss.  28S,  18 
Am.  &  Eng.  R.  Cas.  646,  which  was  an  action 
for  the  failure  of  defendant  to  deliver  certain 
cotton,  the  court,  by  Cooper,  J.  said:  "  In 
cases  of  this  character  slight  proof  of  non-de- 
livery is  sufficient  to  put  the  burden  of  showing 
delivery  on  the  defendant,  but  there  must  be 
some  proof  by  the  plaintiff.  It  is  not  sufficient 
that  the  plaintiff  has  shown  that  four  bales  of 
cotton  marked  'A.  F.  P.'  (as  was  his  cotton) 
were  delivered  by  the  defendant  to  another 
consignee,  as  the  property  of  another  consignor, 
for  tion  constat  that  this  was  a  proper  delivery, 
and  that  plaintiff's  cotton  was  also  properly 
delivered."  See  also  Alabama,  etc.,  R.  Co.  v. 
Goforth,  (Miss.  1893)  14  So.  Rep.  457,  61  Am. 
&  Eng.  R.  Cas.  255. 

Evidence  to  Prove  Loss.  —  The  fact  that  the 
consignee  called  at  the  station  to  which  the 
goods  lost  were  destined  and  inquired  in  vain 
for  them  is  admissible  in.  e  vidence  to  show  the 
fact  of  loss.  Ingledew  v.  Northern  R.  Co.,  7 
Gray  (Mass.)  86. 

Where  the  suit  is  for  damages  caused  by  a 
delay,  the  plaintiff  cannot  recover  merely  upon 
introducing  a  sworn  account,  without  other 
evidence  in  support  of  his  claim.  Galveston, 
etc.,  R.  Co.  v.  Gildea,  2  Tex.  App.  Civ.  Cas.. 
§  271. 
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Carrier's  Burden  in  Meeting  Prima  Facie  Case.  —  Such  proof,  when  made,  is  sufficient 
to  make  out  a. prima  facie  case  against  the  carrier,  and  casts  upon  the  latter  the 
burden  of  proof  to  show  that  the  loss  resulted  from  an  act  of  God  or  from 
some  other  cause  for  which  it  was  not  responsible,1  or  that  the  case  was  one 


A  receipted  freight  bill,  signed  by  the  de- 
fendant company's  local  agent,  is  admissible, 
when  properly  identified,  to  show  a  shortage 
in  the  goods  as  delivered  by  the  company. 
Armstrong  v.  Chicago,  etc.,  R.  Co.,  62  Mo. 
App.  639,  1  Mo.  App.  Rep.  552.  But  a  dupli- 
cate bill  of  lading,  copied  from  the  stub  book 
of  the  company  by  its  agent,  is  not  admissible 
as  against  the  carrier.  Egerton  v.  Wilming- 
ton, etc.,  R.  Co.,  115  N.  Car.  645,  61  Am.  & 
Eng.  R.  Cas.  253,  note.  See  supra,  this  title, 
Proof  of  Delivery. 

Declaration  of  Carrier's  Agent.  —  In  an  action 
for  the  loss  of  goods  the  declaration  of  the  de- 
fendant company's  agent,  made  in  response 
to  the  consignee's  inquiry  for  the  goods,  that 
such  goods  had  been  burned  in  a  car  a  few 
nights  before,  is  not  admissible  against  the 
company.  Louisville,  etc.,  R.  Co.  v.  Carl,  91 
Ala.  271.  Compare  supra,  this  title,  Proof  of 
Delivery. 

Time  of  Loss.  —  Where  the  goods  were  con- 
signed to  a  point  on  the  defendant's  line  where 
there  was  no  station  agent  or  depot,  and  it  ap- 
pears that  the  car  containing  the  goods  reached 
that  destination,  and  was  left  there  on  a  side 
track,  the  burden  is  on  the  plaintiff  to  show 
that  the  loss  occurred  before  the  arrival  of 
the  car  at  the  destination.  South,  etc.,  Ala- 
bama R.  Co.  v.  Wood,  71  Ala.  215,  46  Am. 
Rep.  309. 

Condition  of  Goods  when  Delivered  to  Consignee 
—  Admission  by  Consignee.  —  A  receipt  or  writ- 
ten statement,  signed  by  the  consignee,  to  the 
effect  that  the  goods  were  in  satisfactory  con- 
dition when  delivered  to  him  by  the  carrier,  is 
not  conclusive  of  the  fact  stated,  and  may  be 
shown  to  be  untrue.  Missouri  Pac.  R.  Co.  v. 
Fennell,  79  Tex.  448. 

When  Carrier  Is  Not  a  Common  Carrier.  —  Where 
a  carrier  which  is  not  a  common  carrier  is  sued 
for  the  non-delivery  by  it  of  goods  received  for 
transportation,  the  burden  of  proof  is  on  it  to 
show  the  fact  of  loss.  After  such  proof  the 
shipper  must  prove  that  the  loss  was  due  to 
the  carrier's  negligence.  The  presumption 
is  against  any  want  of  care  on  the  carrier's 
part.  Beckman  v.  Shouse,  5  Rawle  (Pa.)  179, 
28  Am.  Dec.  653. 

1.  Unexplained  Loss  Creates  Presumption  of  Car- 
rier's Liability  —  England.  —  Riley  v.  Home, 
5  Bing.  217,  15  E.  C.  L.  422. 

Canada.  —  Henry  t>.  Canadian  Pac.  R.  Co., 
1  Manitoba  210. 

United  States.  — Cumming  v.  Barracouta,  40 
Fed.  Rep.  498,  reversing  39  Fed.  Rep.  288; 
Woodward  v.  Illinois  Cent.  R.  Co.,  1  Biss. 
(U.  S.)403;  Western  Mfg.  Co.  v.  The  Guiding 
Star,  37  Fed.  Rep.  641. 

Alabama.  —  South,  etc.,  Alabama  R.  Co.  v. 
Wood,  66  Ala.  167,  41  Am.  Rep.  749,  9  Am.  & 
Eng.  R.  Cas.  419;  Alabama  G.  S.  R.  Co.  v. 
Little,  71  Ala.  611,  12  Am.  &  Eng.  R.  Cas.  37; 
Richmond,  etc.,  R.  Co.  v.  Grousdale,  99  Ala. 
389,  42  Am.  St.  Rep.  69. 

California.  —  Wilson  v.  California  Cent.  R. 
Co.,  94  Cal.  166,  55  Am.  &  Eng.  R.  Cas.  625. 
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Connecticut.  —  Boies  "'.  Hartford,  etc.,  R.  Co., 
37  Conn.  272,  9  Am.  Rep.  347. 

Florida.  —  Savannah,  etc.,  R.  Co.  v.  Harris, 
26  Fla.  148,  23  Am.  St.  Rep.  551,  42  Am.  & 
Eng.  R.  Cas.  457. 

Georgia.  —  Purcell  v.  Southern  Express  Co., 
34  Ga.  315;  Georgia  R.,  etc.,  Co.  v.  Keener,  93 
Ga.  808,  44  Am.  St.  Rep.  197;  Ga.  Code, 
$5  2066. 

Illinois.  —  Chesapeake,  etc.,  R.  Co.  v.  Rad- 
bourne,  52  111.  App.  203. 

Indiana.  —  Pennsylvania  Co.  v.  Liveright, 
14  Ind.  App.  518. 

Iowa.  —  Angle  v.  Mississippi,  etc.,  R.  Co., 
18  Iowa  555;  Winne  v.  Illinois  Cent.  R.  Co., 
31  Iowa  583,  1  Am.  Ry.  Rep.  460. 

Louisiana.  — Tardos  v.  Toulon,  14  La.  Ann. 
429,  74  Am.  Dec.  435;  Chapman  v.  New 
Orleans,  etc.,  R.  Co.,  21  La.  Ann.  224,  99  Am. 
Dec.  722. 

Maine.  —  Little  v.  Boston,  etc.,  R.  Co.,  66 
Me.  239;  Bennett  v.  American  Express  Co.,  83 
Me.  236,  23  Am.  St.  Rep.  774,  49  Am.  &  Eng. 
R.  Cas.  56;  Dow  v.  Portland  Steam  Packet 
Co.,  84  Me.  490. 

Massachusetts.  —  Alden  v.  Pearson,  3  Gray 
(Mass.)  342. 

Missouri.  —  George  v.  Chicago,  etc.,  R.  Co., 
57  Mo.  App.  358;  Heck  v.  Missouri  Pac.  R.  Co., 
51  Mo.  App.  532;  Buddy  v.  Wabash,  etc.,  R. 
Co.,  20  Mo.  App.  206;  Green  v.  Indianapolis, 
etc.  R.  Co.,  56  Mo.  556;  See  also  Degge 
American  Express  Co.,  2  Mo.  App.  Rep.  904. 

ATew  Hampshire.  —  Hal!  v.  Cheney,  36  N, 
H.  26. 

New  Jersey.  —  Hunt  v.  Morris,  12  N.  J.  L. 
175.  22  Am.  Dec.  483. 

New  York.  —  Park  v.  Preston,  108  N.  Y. 
434,  affirming  37  Hun  (N.  Y.)  645;  Colt  v. 
M'Mechen,  6  Johns.  (N.  Y.)  160,  5  Am.  Dec. 
200;  Bowden  v.  Fargo,  2  N.  Y.  Misc.  Rep. 
(Monroe  County  Ct.)  551. 

Pennsylvania.  —  American  Express  Co.  7'. 
Sands,  55  Pa.  St.  140;  New  York  Cent.,  etc.,  R. 
Co.  v.  Eby,  (Pa.  1888)  12  Atl.  Rep.  482 ;  Pennsyl- 
vania R.  Co.  v.  Miller,  87  Pa.  St.  395;  Buck  v. 
Pennsylvania  R.  Co.,  150  Pa.  St.  170,  30  Am. 
St.  Rep.  800,  61  Am.  &  Eng.  R.  Cas.  207,  note; 
Clark  Spence,  10  Watts  (Pa.)  335.  See 
also  Grogan  v.  Adams  Express  Co.,  114  Pa. 
St.  523,  60  Am.  Rep.  360,  30  Am.  &  Eng.  R. 
Cas.  9  (failure  to  deliver);  Adams  Express  Co. 
v.  Holmes,  (Pa.  1887)  9  Atl.  Rep.  166. 

South  Carolina. — Johnstone  ■'.  Richmond, 
etc.,  R.  Co.,  39  S.  Car.  55,  55  Am.  &  Eng.  R. 
Cas.  346;  Wardlaw  v.  South  Carolina  R.  Co., 
11  Rich.  L.  (S.  Car.)  337  (applied  where  carrier 
was  a  warehouseman  only);  Ewart  v.  Street, 
2  Bailey  L.  (S.  Car.)  157,  23  Am.  Dec.  131. 

Tennessee.  —  Merchants'  Despatch  Transp. 
Co.  v.  Bloch,  86  Tenn.  392,  35  Am.  &  Eng.  R. 
Cas.  579,  6  Am.  St.  Rep.  847;  Turncy  v.  Wil- 
son, 7  Yerg.  (Tenn.)  340,  27  Am.  Dec.  515; 
Louisville,  etc.,  R.  Co.  v.  Wynn,  88  Tenn.  320. 

Texas.  - —  Missouri  Pac.  R.  Co.  v.  Scott.  4 
Tex.  Civ.  App.  76;  Ryan  v.  Missouri,  etc.,  R. 
Co.,  65  Tex.  13,  57  Am.  Rep.  589,  23  Am.  &  Eng. 
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R.  Cas.  703;  St.  Louis,  etc.,  R.  Co.  v.  Parmer, 
(Tex.  Civ.  App.  1895)308.  W.  Rep.  1100;  Texas, 
etc.,  R.  Co.  v.  Morse,  1  Tex.  App.  Civ.  Cas.,  § 
411;  St.  Louis,  etc.,  R.  Co.  v.  Martin,  (Tex.  Civ. 
App.  1S96)  35  S.  W.  Rep.  2S  (injury  to  goods 
while  being  loaded). 

Virginia.  —  Murphy  v.  Staton,  3  Munf. 
(Va.)  239. 

Wisconsin.  —  Browning  v.  Goodrich  Transp. 
Co.,  78  Wis.  391;  Black  v.  Goodrich  Transp. 
Co.,  55  Wis.  319,  42  Am.  Rep.  713. 

Illustrations. —  Injury  to  a  vessel's  cargo  in 
consequence  of  the  vessel's  springing  a  leak 
creates  a  presumption  of  negligence.  The 
Samuel  E.  Spring,  29  Fed.  Rep.  397. 

In  Canfield  v.  Baltimore,  etc.,  R.  Co.,  93 
N.  Y.  532,  45  Am.  Rep.  268,  16  Am.  &  Eng.  R. 
Cas.  152,  the  court,  in  holding  the  rule  to  be 
well  settled  that  proof  of  the  non-delivery  of 
property  by  the  carrier  upon  demand,  when 
unexplained,  made  out  a  prima  facie  case  of 
negligence  against  the  carrier,  added  that 
the  principle  of  the  rule  "embraces  as  well 
the  case  of  a  partial  as  of  a  total  failure  to 
deliver  the  subject  of  bailment."  Citing 
Steers  v.  Liverpool,  etc.,  Steamship  Co.,  57 
N.  Y.  6,  15  Am.  Rep.  453;  Fairfax  v.  New  York 
Cent.,  etc.,  R.  Co.,  67  N.  Y.  n;  Moore  v. 
Evans,  14  Barb.  (N.  Y.)524;  Schmidt  v.  Blood, 
9  Wend.  (N.  Y.)  268,  24  Am.  Dec.  143. 

A  defect  in  a  brake  which  prevents  a  burn- 
ing car  from  being  detached  from  the  train 
raises  a  presumpion  of  negligence  on  the  part 
of  the  carrier,  shifting  to  it  the  burden  to  show 
the  contrary  or  that  the  defect  or  the  fire  was 
the  result  of  unavoidable  accident.  Empire 
Transp.  Co.  v.  Wamsutta  Oil  Refining,  etc., 
Co.,  63  Pa.  St.  14,  3  Am.  Rep.  515;  Deming  v. 
Merchants'  Cotton-press,  etc.,  Co.,  90  Tenn. 
306. 

Where  the  goods  shipped  are  perishable  and 
liable  to  be  injured  through  the  operation  of 
internal  causes,  and  they  are  damaged  when 
delivered  by  the  carrier,  the  carrier  has  the 
burden  of  proof  to  show  that  there  was  no 
want  of  care  on  its  part,  or  that,  if  there 
was,  it  was  not  the  proximate  cause  of  the 
damage.  Central  R.  Co.  v.  Hasselkus,  91  Ga. 
382,  44  Am.  St.  Rep.  37,  55  Am.  &  Eng.  R. 
Cas.  586. 

Res  Ipsa  Loquitur. — The  maxim  res  ipsa 
loquitur  may  apply  in  this  class  of  cases;  as, 
where  the  plaintiff  proves  that  certain  poultry 
was  in  apparently  good  condition  when  shipped 
and  properly  cooped,  and  that  the  weather  dur- 
ing the  transit  was  favorable,  but  nevertheless 
one-third  of  them  died,  although  the  transit 
lasted  but  a  few  hours,  the  circumstances  are 
such  as  to  make  out  a  prima  facie  case  of  neg- 
ligence against  the  carrier  and  to  throw  upon 
it  the  burden  of  proof.  Hance  v.  Pacific  Ex- 
press Co.,  48  Mo.  App.  179. 

In  an  action  to  recover  for  the  breaking  of 
pots  shipped  over  the  defendant  company's 
line,  it  appeared  that  the  pots  had  been  care- 
fully packed  in  the  car  before  shipment  but 
had  been  changed  during  the  transit.  Other 
shipments  of  the  same  kind  of  pots,  similarly 
packed,  had  arrived  safely  and  in  good  condi- 
tion. It  was  held  that  the  question  of  negli- 
gence was  for  the  jury,  although  no  actual 
want  of  care  on  the  company's  part  was 
shown.     Phoenix  Clay  Pot  Works  v.  Pitts- 


burgh, etc.,  R.  Co.,  27  W.  N.  C.  (Pa.)  321,  139 
Pa.  St.  284. 

In  Boehl  v.  Chicago,  etc.,  R.  Co.,  44  Minn. 
191,  45  Am.  &  Eng.  R.  Cas.  354,  the  court,  by 
Vanderburgh,  J.,  said:  "  In  this  case  the 
burden  was  upon  the  plaintiff  to  establish  by 
a  preponderance  of  evidence  that  the  ani- 
mal was  thrown  down  or  injured  by  the  vio- 
lent collision  of  the  cars  as  alleged,  and  this, 
unexplained,  would  make  a  prima  facie  case  of 
negligence;  and  it  would  then  devolve  on  the 
defendant,  as  a  common  carrier,  controlling  the 
agencies  and  instrumentalities  through  which 
the  accident  occurred,  to  disprove  its  negli- 
gence by  showing  that  the  injury  was  occa- 
sioned without  its  fault.  The  plaintiff  was 
not  bound  to  go  further  than  to  prove  the  facts 
necessary  to  establish  a  pri?na  facie  case.  He 
was  not  obliged  to  prove  affirmatively  the  mis- 
conduct or  negligence  of  defendant's  agents 
which  caused  or  resulted  in  the  accident  or 
produced  the  collision.  A  case  having  been 
made  against  the  company,  it  was  for  it  to 
excuse  or  explain  it  consistently  with  the 
faithful  discharge  of  its  duty."  Citing  Hull 
v.  Chicago,  etc.,  R.  Co.,  41  Minn.  510,  16  Am. 
St.  Rep.  722,  40  Am.  &  Eng.  R.  Cas.  104; 
Smith  v.  St.  Paul  City  R.  Co.,  32  Minn.  1,  50 
Am.  Rep.  550,  16  Am.  &  Eng.  R.  Cas.  310. 
See  also  same  rule  in  Westcott  v.  Fargo,  63 
Barb.  (N.  Y.)  349;  Davis  v.  Wabash,  etc.,  R. 
Co.,  89  Mo.  340,  26  Am.  &  Eng.  R.  Cas.  315, 
reversing  13  Mo.  App.  449;  Missouri  Pac.  R. 
Co.  v.  China  Mfg.  Co.,  79  Tex.  26. 

In  Kirst  v.  Milwaukee,  etc.,  R.  Co.,  46  Wis. 
489,  21  Am.  Ry.  Rep.  394,  the  plaintiff  had 
shipped  acids  in  certain  vessels  and  proved  a 
loss  while  they  were  in  the  possession  of  the 
defendant  company.  The  company  gave  no 
account  of  the  loss  except  that  the  vessels 
were  broken  while  the  cars  were  being 
switched.  It  was  held  that  a  presumption  of 
negligence  on  the  part  of  the  company  arose, 
since  switching  properly  performed  would  not 
cause  such  injury. 

Action  for  Delay  in  Delivery.  —  Where  the 
action  is  for  a  delay  in  the  delivery  of  the 
goods  within  the  time  specified,  proof  by 
the  consignee  that  he  did  not  receive  the  goods 
within  that  time,  and  that  a  part  of  the  goods 
had  arrived,  is  sufficient  to  make  out  a  case 
and  to  put  the  burden  on  the  carrier  to  show 
when  the  goods  actually  arrived  and  an  ex- 
cuse for  delay.  Place  v.  Union  Express  Co., 
2  Hilt.  (N.  Y.)  19. 

And  when  there  is  no  specified  time,  but  the 
uncontroverted  facts  show  of  themselves  an 
unreasonable  lapse  of  time  between  the  receipt 
of  the  goods  by  the  carrier  and  a  delivery  to 
the  consignee,  the  burden  is  on  the  carrier  to 
prove  circumstances  excusing  the  delay.  St. 
Clair  v.  Chicago,  etc.,  R.  Co.,  80  Iowa  304,  42 
Am.  &  Eng.  R.  Cas.  414;  Mann  v.  Birchard, 
40  Vt.  326. 

Burden  of 
Western  R. 
Am.  &  Eng. 


Proof  Shifting  —  Instruction.  —  Ii 

Co.  v.  Harwell,  91  Ala.  340,  4^ 
R.  Cas.  358,  the  evidence  on  the 
part  of  the  carrier  to  rebut  the  presumption 
arising  from  the  fact  of  the  loss  consisted  of 
the  oral  testimony  cf  several  witnesses.  The 
credibility  of  such  witnesses  and  the  suffi- 
ciency of  their  evidence  being  matters  for  the 
jury  to  determine,  it  was  held  improper  to 
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in  which  it  was  liable  only  for  negligence,1  or  that  the  loss  was  within  the 
exceptions  provided  by  the  special  contract  of  shipment.2 

Plaintiff  Must  Prove  Negligence.  —  Upon  the  introduction  of  such  proof  on  the 
part  of  the  defendant,  the  burden  is  on  the  plaintiff  to  show  negligence  on 
the  part  of  the  carrier  as  the  proximate  cause  of  the  loss;  the  mere  fact  of  loss 
or  injury  creates  in  itself  no  presumption  of  negligence.3 

Proof  that  Defendant  is  Common  Carrier.  —  Where  the  plaintiff  seeks  to  fix  upon  the 
defendant  carrier  the  common-law  liability  of  common  carriers,  he  has  the 
burden  of  proof  to  show  that  the  defendant  is  a  common  carrier.  But  slight 
proof  is  ordinarily  sufficient.4 

b.  Presumption  as  to  State  of  Goods  when  Received.  —  It  has  been 
held  that  where  the  carrier  delivers  goods  in  a  damaged  state,  the  burden  is 
on  him  to  prove  that  they  were  in  the  same  state  when  received  by  him.5 
But  this  holding  violates  the  recognized  rule  that  the  burden  is  on  the  shipper 
to  show  a  delivery  in  good  order  to  the  carrier,6  and  the  better  doctrine  is  that 
the  presumption  should  be  that  the  goods  were  received  by  the  carrier  in  the 
same  condition  as  when  they  were  delivered  by  it.7 

Where  There  Are  Several  Connecting  Carriers.  —  Where  the  goods  pass  through  the 
hands  of  several  connecting  carriers,  the  presumption  always  is  that  their  con- 


charge  the  jury  that  the  burden  of  proof  was 
shifted  by  such  testimony  from  the  carrier  to 
the  shipper. 

1.  By  showing  that  the  goods  were  perish- 
able, or  that  the  shipment  was  of  live  stock, 
etc.  See  the  title  Carriers  of  Live  Stock, 
post. 

2.  See  infra,  this  section,  Where  Special  Con- 
tract is  Set  Up. 

3.  Mere  Fact  of  Loss  or  Injury  Creates  No  Pre- 
sumption of  Negligence.  —  The  Guiding  Star,  53 
Fed.  Rep.  936;  Jordan  v.  American  Express 
Co.,  86  Me.  225;  E.  O.  Stanard  Milling  Co.  v. 
White  Line  Cent.  Transit  Co.,  122  Mo.  258,  61 
Am.  &  Eng.  R.  Cas.  185 ;  Buck  v.  Pennsylvania 
F.  Co.,  150  Pa.  St.  170,  30  Am.  St.  Rep.  800, 
61  Am.  &  Eng.  R.  Cas.  207,  note;  East  Ten- 
nessee, etc.,  R.  Co.  v.  Stewart,  13  Lea  (Tenn.) 
432,  21  Am.  &  Eng.  R.  Cas.  614.  See  also 
Negligence. 

"  There  is  no  presumption  of  negligence  as 
against  either  party  except  such  as  arises 
upon  the  facts  proved.  Indeed,  the  presump- 
tion of  law  is  that  neither  party  was  guilty  of 
negligence,  and  such  presumption  must  pre- 
vail until  overcome  by  proof."  Cleveland, 
etc.,  R.  Co.  v.  Crawford,  24  Ohio  St.  631,  15 
Am.  Rep  633.  See  Pennsylvania  R.  Co.  v. 
Raiordon,  119  Pa.  St.  577,  4  Am.  St.  Rep.  670, 
61  Am.  &  Eng.  R.  Cas.  253,  note. 

Where  Mere  Proof  of  Non-Delivery  Is  Insuffi- 
cient.—  In  Terre  Haute,  etc.,  R.  Co.  v.  Sher- 
wood, 132  Ind.  129,  32  Am.  St.  Rep.  239,  55 
Am.  &  Eng.  R.  Cas.  326,  where  the  plaintiff 
had  shipped  stock  over  the  defendant  com- 
pany's line  under  a  special  contract  providing 
that  he  should  accompany  them  and  unload, 
feed,  and  water  them  at  his  own  expense,  the 
trial  court  instructed  the  jury  that  if  they 
found  that  the  defendant  had  received  the 
stock  for  transportation  and  that  "  defendant 
failed  to  deliver  all  or  any  of  the  horses  men- 
tioned in  said  live-stock  contracts  to  the  plain- 
tiff, *  *  *  your  verdict  should  be  for  the 
plaintiffs."  It  was  held  that  the  instruction 
was  unsound;  the  jury  must  also  find  that  the 
loss  was  the  result  of  the  defendant's  negli- 


gence before  a  verdict  for  plaintiff  could 
stand.  See  also  Pittsburgh,  etc.,  R.  Co.  v. 
Hazen  ,  84  111.  36,  25  Am.  Rep.  422;  Pitts- 
burgh, etc.,  R.  Co.  v.  Hollowell,  65  Ind.  188, 
32  Am.  Rep.  63. 

4.  Must  Prove  Defendant  to  Be  a  Common  Car- 
rier.— -Mere  proof  that  defendant  undertook 
to  carry  is  not  enough.  Ringgold  v.  Haven, 
1  Cal.  108.  See  Missouri  Pac.  R.  Co.  v.  Doug- 
las, 2  Tex.  App.  Civ.  Cas.,  §  28,  16  Am.  & 
Eng.  R.  Cas.  98.  But  such  proof  is  sufficient 
where  the  carrier  is,  as  a  matter  of  common 
knowledge,  a  common  carrier.  See  the  title 
Common  Carriers. 

Advertisements  in  the  Public  Newspapers  noti- 
fying the  public  that  the  advertisers  have 
undertaken  the  business  of  common  carriers 
are  competent  evidence  where  the  defendants 
can  be  identified  as  the  advertisers.  Doty  v. 
Strong,  I  Pin.  (Wis.)  313,  40  Am.  Dec.  773. 
And  it  is  not  necessary  for  the  shipper  to  show 
that  such  advertisements  came  to  his  knowl- 
edge before  the  contract  of  shipment  was 
made.  Morrison  v.  Davis,  20  Pa.  St.  171,  57 
Am.  Dec.  695. 

In  Some  States,  Railroads  Common  Carriers  by 
Statutes. —  But  where,  as  in  Colorado,  railroad 
companies  are,  by  special  statutes,  made  liable 
as  common  carriers,  no  allegation  or  proof 
that  the  defendant  railroad  company  is  a  com- 
mon carrier  is  necessary.  Denver,  etc.,  R. 
Co  v.  Cahill,  8  Colo.  App.  158. 

5.  Montgomery,  etc.,  R.  Co.  v.  Moore,  51 
Ala.  394. 

6.  See  supra,  this  section,  Proof  by  Respective 
Parties. 

7.  Missouri  Pac.  R.  Co.  v.  Breeding,  4  Tex. 
App.  Civ.  Cas.,  §  154. 

The  presumption  arising  from  the  fact  of 
injury  does  not  relieve  the  shipper  of  the  bur- 
den of  showing  that  the  goods  were  in  sound 
order  when  delivered  for  transportation.  If 
delivered  by  the  carrier  in  a  damaged  state,  it 
will  not  be  liable  unless  it  is  shown  that  they 
were  in  a  different  state  when  they  were  re- 
ceived by  it.  Goodman  v.  Oregon  R.,  etc., 
Co.,  22  Oregon  14,  49  Am.  &  Eng.  R.  Cas.  87. 
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dition  when  received  by  the  initial  carrier  from  the  shipper  was  the  same  as 
that  when  each  carrier  received  them.1 

c.  Where  Act  of  God  Is  tile  Defense.  —  Where  the  loss  is  admitted, 
and  the  carrier  sets  up  as  a  defense  the  fact  that  it  was  caused  by  an  act  of 
God  or  the  public  enemy,  the  burden  of  proof  is  on  the  carrier  to  show  not 
only  that  an  act  of  God  or  of  the  public  enemy  was  the  immediate  and  proxi- 
mate cause  of  the  loss,  but  also  to  show  that  ordinary  care  was  exercised  to 
protect  the  goods  from  such  causes.2 

d.  Defense  of  Contributory  Negligence.  —  Where  the  contributory 
negligence  of  the  shipper  in  improperly  loading  or  directing  the  goods  is  relied 
on,  the  carrier  has  the  burden  of  proof  to  show  such  negligence  as  the  proxi- 
mate cause  of  the  loss  or  injury.3 

e.  Presumption  where  There  Are  Several  Classes  of  Goods.  — 
Where  the  shipment  consists  of  various  classes  of  goods,  and  a  portion  is  lost, 
the  rule  placing  the  burden  of  proof  on  the  plaintiff  to  show  which  classes 
were  lost  does  not  justify  an  instruction  to  the  jury  that  the  presumption  is 
that  the  least  valuable  classes  were  lost;  that  is  a  question  of  fact  for  the  jury, 
and  there  is  no  presumption  either  way.4  The  burden  is  on  the  plaintiff  to 
prove  the  value  of  the  goods  lost,  and  a  judgment  in  his  favor  cannot  stand 
in  the  absence  of  such  proof.5 

2.  Where  Special  Contract  is  Set  Up  —  Special  Contract  Must  be  Pleaded  and  Proved.  — 
Where  the  carrier  seeks  to  escape  responsibility  for  a  loss  or  injury  on  the 
ground  that  it  was  within  the  exception  provided  by  a  special  contract,  the 
contract  itself  must  be  specifically  pleaded  and  proved.6 


1.  See  the  title  Connecting  Carriers. 

2.  Act  of  God  as  Defense.  —  Montgomery,  etc., 
R.  Co.  v.  Moore,  51  Ala.  394;  Agnew  v. 
Steamer  Contra  Costa,  27  Cal.  425,  87  Am. 
Dec.  87;  Jackson  v.  Sacramento  Valley  R.  Co., 
23  Cal.  269;  Central  R.  Co.  v.  Hasselkus,  91 
Ga.  382,  44  Am.  St.  Rep.  37;  Davis  v.  Wabash, 
etc.,  R.  Co.,  89  Mo.  340;  Michaels  v.  New 
York  Cent.  R.  Co.,  30  N.  Y.  564,  86  Am.  Dec. 
415;  Leonard  v.  Hendrickson,  18  Pa.  St.  40, 
55  Am.  Dec.  587;  Bell  v.  Reed,  4  Binn.  (Pa.) 
127,  5  Am.  Dec.  398.  See  also  Charlotte,  etc., 
R.  Co.  v.  Wooten,  87  Ga.  203,  and  the  title 
Act  of  God,  vol.  r,  p.  585. 

In  Richmond,  etc.,  R.  Co.  v.  White,  88  Ga. 
805,  55  Am.  &  Eng.  R.  Cas.  682,  the  court, 
after  stating  the  rule  of  the  text,  by  Bleckley, 
C.  J.,  said:  "  In  its  nature  the  defense  of 
loss  by  the  act  of  God  involves  a  due  account- 
ing by  the  carrier  for  his  own  diligence,  so  as 
to  make  it  appear  that  the  loss  was  occasioned 
by  the  act  of  God  solely,  unmixed  with  con- 
tributory negligence  on  the  part  of  the  carrier. 
*  *  *  Where  the  circumstances  make  a 
plain  case  for  the  exercise  of  some  diligence, 
and  time  for  its  exercise  intervenes  after  the 
peril  has  become  apparent,  the  burden  of 
showing  that  the  requisite  diligence  was  actu- 
ally exercised  ought  to  rest  upon  the  carrier. 
The  inquiry  relates  to  his  conduct,  and  he,  his 
servants  or  agents,  must  know  what  that  con- 
duct was,  and  they,  of  all  persons,  have  the 
best  means,  and  not  infrequently  the  only 
means,  of  proving  it."  See  also  Van  Winkle 
v.  South  Carolina  R.  Co.,  38  Ga.  32. 

3.  Where  Contributory  Negligence  of  Shipper 
Is  Relied  On.  —  See  the  title  Contributory 
Negligence. 

In  McCarthy  v.  Louisville,  etc.,  R.  Co.,  102 
Ala.  193,  48  Am.  St.  Rep.  29,  61  Am.  &  Eng. 


R.  Cas.  182,  it  is  said  that  the  carrier  must  go 
further  and  aver  and  prove  a  want  of  negli- 
gence on  its  own  part.  "  He  must  bring  him- 
self within  these  exceptions  to  the  common- 
law  rule  of  liability  by  averring  his  own  want 
of  concurring  negligence."  Citing  Steele  v. 
Townsend,  37  Ala.  247,  79  Am.  Dec.  49.  See 
infra,  this  section,  Where  Special  Contract  is 
Set  Up. 

4.  Several  Kinds  of  Goods.  —  Lake  Shore  Nitro- 
Glycerine  Co.  v.  Illinois  Cent.  R.  Co.,  75  111. 
394- 

5.  Plaintiff  Must  Prove  Value  of  Goods  Lost.  — 

Houston,  etc.,  R.  Co.  v.  McGlosson,  1  Tex. 
App.  Civ.  Cas.,  §  224. 

6.  Contract    Must    be    Specially    Pleaded  — 

Florida.  —  Clyde  Steamship  Co.  v.  Burrows, 
36  Fla.  121. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Ditmars, 
3  Kan.  App.  459;  Missouri  Pac.  R.  Co.  v. 
Wichita  Wholesale  Grocery  Co.,  55  Kan.  525. 

Missouri.  —  Halliday  v.  St.  Louis,  etc.,  R. 
Co.,  74  Mo.  159,  41  Am.  Rep.  311;  Oxley  v. 
St.  Louis,  etc.,  R.  Co.,  65  Mo.  629;  Clark  v. 
St.  Louis,  etc.,  R.  Co.,  64  Mo.  447. 

Texas.  —  International,    etc.,     R.  Co. 
Moody,  71  Tex.  614,  35  Am.  &  Eng.  R.  Cas. 
607;  Atchison,  etc.,  R.  Co.  v.  Bryan,  (Tex. 
Civ.  App.  1894)  28  S.  W.  Rep.  98  (must  plead 
the  specific  provision  of  the  contract). 

The  general  rule  seems  to  be  that  where  the 
suit  is  brought  on  the  special  contract,  the 
plaintiff  must  set  out  the  contract  in  his  dec- 
laration. But  if  he  sues  merely  for  a  breach 
of  common-law  duty,  the  carrier  must  plead 
the  special  contract  in  order  to  have  the 
benefit  of  its  provisions.  See  Tuggle  v.  St. 
Louis,  etc.,  R.  Co.,  62  Mo.  425;  Snow  v.  Indi- 
ana, etc.,  R.  Co.,  109  Ind.  422,  28  Am.  &  Eng. 
R.  Cas.  77. 
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Carrier  Must  Bring  Case  Within  the  Exception  of  the  Contract. — The  burden  of  proof 
is  on  the  carrier  to  show  that  the  loss  was  within  the  exception  provided  by 
the  contract  set  up.  The  fact  of  the  loss  under  circumstances  which  would 
render  the  carrier  liable  in  the  absence  of  any  special  contract  creates  a  pre- 
sumption of  the  carrier's  liability  which  can  only  be  overcome  by  proof  of  the 
special  contract  and  that  the  loss  was  within  its  provisions.1 

Goods  Unaccounted  For  —  Presumption  against  Carrier.  —  If  the  goods  are  not  accounted 
for  in  any  way,  the  presumption  is  that  they  were  lost  through  the  carrier's 
negligence,  and  that  need  not  then  be  proved.* 

Where  Shipper  Agrees  to  Accompany  and  Care  for  Shipment. — -Where,  as  in  the  case  of 
a  contract  for  the  carriage  of  live  stock,  the  shipper  undertakes  to  accompany 
the  shipment  and  give  it  attention,  no  such  presumption  arises  and  the  entire 
burden  is  on  the  shipper  to  prove  a  loss  caused  by  the  carrier's  negligence.3 


1.  Burden  of  Proof  on  Carrier  to  Show  Special 
Contract  and  that  Loss  was  Within  Exemption 
Clause  —  United  States.  —  Hooper  v.  Rath- 
bone,  Taney's  Dec.  (U.  S.)  519  (perils  of  the 
sea). 

Alabama.  —  Steele  v.  Townsend,  37  Ala. 
247,  79  Am.  Dec.  49;  Alabama  G.  S.  R.  Co.  v. 
Little,  71  Ala.  611,  12  Am.  &  Eng.  R.  Cas.  37; 
Grey  v.  Mobile  Trade  Co.,  55  Ala.  387,  28  Am. 
Rep.  729;  Western  R.  Co.  v.  Harwell,  91  Ala. 
340,  45  Am.  &  Eng.  R.  Cas.  358. 

Illinois.  —  Western  Transp.  Co.  v.  Newhall, 
24  111.  466,  76  Am.  Dec.  760. 

Indiana.  — Terre  Haute,  etc.,  R.  Co.  v.  Sher- 
wood, 132  Ind.  129,  32  Am.  St.  Rep.  239. 

Maine.  — ■  Fillebrown  v.  Grand  Trunk  R. 
Co.,  55  Me.  462,  92  Am.  Dec.  606. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Brady,  32  Md.  333. 

Michigan.  —  McMillan  v.  Michigan  South- 
ern, etc.,  R.  Co.,  16  Mich.  79,  93  Am.  Dec.  208. 

Minnesota.  —  Lindsley  v.  Chicago,  etc.,  R. 
Co.,  36  Minn.  539,  31  Am.  &  Eng.  R.  Cas.  86; 
Shriver  v.  Sioux  City,  etc.,  R.  Co.,  24  Minn. 
506,  31  Am.  Rep.  353;  Hull  v.  Chicago,  etc., 
R.  Co.,  41  Minn.  510,  16  Am.  St.  Rep.  722,  40 
Am.  &  Eng.  R.  Cas.  104. 

Mississippi.  — Southern  Express  Co.  v.  Moon, 
39  Miss.  822;  Johnson  v.  Alabama,  etc.,  R. 
Co.,  69  Miss.  191,  30  Am.  St.  Rep.  534. 

Missouri.  —  Wolf  v.  American  Express  Co., 
43  Mo.  421,  97  Am.  Dec.  406;  Witting  v.  St. 
Louis,  etc.,  R.  Co.,  28  Mo.  App.  103,  101  Mo. 
631,  20  Am.  St.  Rep.  636;  Flynn  v.  St.  Louis, 
•etc.,  R.  Co.,  43  Mo.  App.  424. 

Ohio.  —  Graham  v.  Davis.  4  Ohio  St.  362,  62 
Am.  Dec.  285;  Gaines  v.  Union  Transp.,  etc., 
Co.,  28  Ohio  St.  418,  14  Am.  Ry.  Rep.  158;  U. 
S.  Express  Co.  ->.  Backman,  28  Ohio  St.  144. 

Pennsylvania.  —  Schaeffer  v.  Philadelphia, 
etc.,  R.  Co.,  168  Pa.  St.  209,  47  Am.  St.  Rep.  884. 

South  Carolina. — Johnstone  v.  Richmond, 
etc.,  R.  Co.,  39  S.  Car.  55,  55  Am.  &  Eng.  R. 
Cas.  346;  Wallingford  v.  Columbia,  etc.,  R. 
Co.,  26  S.  Car.  258,  30  Am.  &  Eng.  R.  Cas. 
40;  Slater  v.  South  Carolina  R.  Co.,  29  S. 
Car.  96;  Baker  v.  Brinson,  9  Rich.  L.  (S.  Car.) 
201,  67  Am.  Dec.  548;  Swindler  v.  Hilliard,  2 
Rich.  L.  (S.  Car.)  286,  45  Am.  Dec.  732; 
Cameron  v.  Rich,  4  Strobh.  L.  (S.  Car.)  168,  53 
Am.  Dec.  670. 

Where  Special  Contracts  Shown  and  No  Evi- 
dence of  Liability  as  Common  Carrier.  —  In  York, 
etc.,  R.  Co.  v.  Crisp,  14  C.  B.  527,  78  E.  C.  L. 
527,  18  Jur.  606,  2  C.  L.  R.  1357,  it  was  held 


that  where  there  is  no  evidence  that  the  com- 
pany received  cattle  for  carriage  otherwise 
than  under  a  special  contract  evidenced  by 
ticket  given  to  the  shipper  releasing  the  com- 
pany from  any  liability  for  delay,  it  is  error 
for  the  judge  to  leave  it  to  the  jury  to  say 
whether  the  company  received  the  cattle  as 
common  carriers  or  under  a  special  contract. 

Illustration  —  Carrier  Must  Bring  Case  Within 
Special  Exception.  —  Where  goods  were  shipped 
from  New  York  for  a  point  in  Wisconsin,  to  be 
carried  to  Buffalo  by  rail  and  thence  by  vessel 
on  the  lakes,  the  owner  assuming  the  risk  of 
lake  navigation ;  and  the  goods  were  twelve  or 
thirteen  days  in  reaching  Buffalo,  the  usual 
time  being  three  days,  and  were  destroyed  by 
a  wreck  soon  after  the  lake  voyage  com- 
menced; the  shipment  being  in  November, 
when  the  dangers  of  lake  navigation  by 
approaching  cold  weather  increased  rapidly; 
it  was  held  that  the  unreasonable  delay  in 
shipping  to  Buffalo  was  prima  facie  evidence 
of  negligence,  casting  the  burden  of  proof 
upon  the  carrier  to  show  that  the  loss  was 
within  the  terms  of  the  contract.  Falvey  v. 
Northern  Transp.  Co.,  15  Wis.  129.  See  also 
Detroit,  etc.,  R.  Co.  v.  Farmers',  etc.,  Bank, 
20  Wis.  122. 

The  carrier  must  account  for  the  loss  of  the 
goods  by  a  showing  which  does  not  disclose 
negligence  on  its  part.  South,  etc.,  Alabama 
R.Co.  v.  Wilson,  78  Ala.  587,  27  Am.  &  Eng. 
R.  Cas.  41. 

Failure  of  Plaintiff  to  Give  Notice  of  Claim.  — 

If  the  carrier  relies  on  the  failure  of  the  ship- 
per or  consignee  to  give  notice  of  his  claim  for 
damages  within  a  specified  time,  it  must  set 
up  such  failure  in  its  plea  and  prove  the  fact 
at  the  trial.  St.  Louis,  etc.,  R.  Co.  v.  Hays, 
(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  476.  See 
also  Houston,  etc.,  R.  Co.  v.  Davis,  88  Tex. 
593,  and  supra,  this  title,  Limitation  of  Liabil- 
ity —  Requiring  Claim  to  be  Presented  Within 
Fixed  Time. 

Common-law  Liability  Always  Presumed. —  It 
is  always  presumed  that  the  carrier's  liability 
is  as  at  common  law  until  the  contrary  is 
affirmatively  shown.  Peoria,  etc.,  Union  R. 
Co.  v.  U.  S.  Rolling  Stock  Co.,  136  111.  643,  49 
Am.  &  Eng.  R.  Cas.  81. 

2.  See  supra,  this  section,  Proof  by  Respective 
Parties ;  and  infra,  this  title,  Negligence  of 
Carrier. 

3.  Where  Shipper  Undertakes  the  Care  of  the 
Goods.  —  Terre  Haute,  etc.,  R.  Co.  v.  Sher- 
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Showing  Case  Within  Exception  Sufficient,  Without  Proving  Absence  of  Negligence.  —  After 

the  loss  has  been  shown  by  the  carrier  to  have  been  within  the  clause  of  the 
special  contract  exempting;  the  carrier  from  liability,  according  to  the  rule  in 
a  large  number  of  jurisdictions,  the  carrier  is  not  bound  to  go  further  and 
prove  an  absence  of  negligence  on  its  part,  but  the  burden  of  proof  is  on 
the  shipper  to  defeat  the  effect  of  the  clause  by  affirmative  proof  of  the  car- 
rier's negligence.1 


wood,  132  Ind.  129,  32  Am.  St.  Rep.  239; 
Louisville,  etc.,  R.  Co.  v.  Hedger,  9  Bush 
(Ky.)  645,  15  Am.  Rep.  740;  Kansas  Pac.  R. 
Co.  v.  Reynolds,  8  Kan.  641;  Clark  v.  St. 
Louis,  etc.,  R.  Co.,  64  Mo.  441. 

"  Ordinarily,  the  onus  is  on  the  defendant 
to  account  for  the  stock,  but  in  case  of  spe- 
cial contract,  whereby  the  owner  agrees  to  and 
does  take  charge  of  the  stock,  the  burden  of 
proving  negligence  is  upon  the  plaintiff."  Mc- 
Beath  v.  Wabash,  etc.,  R.  Co.,  20  Mo.  App. 
445.  See  also  Harvey  v.  Rose,  26  Ark.  3,  7 
Am.  Rep.  595. 

Carrier  Still  Liable  for  Negligence.  —  The  car- 
rier is  liable  for  a  loss  which  ordinary  care  on 
its  part  would  have  prevented,  even  though 
the  special  contract  provided  that  the  shipper 
should  provide  a  man  to  accompany  and  take 
care  of  the  shipment.  Purcell  v.  Southern 
Express  Co.,  34  Ga.  315. 

1.  When  Loss  Shown  to  be  Within  Exemption 
Clause,  Burden  on  Plaintiff  to  Prove  Negligence  — 
England.  —  Harris  v.  Packwood,  3  Taunt. 
264.  See  Marsh  v.  Home,  5  B.  &  C.  322,  11 
E.  C.  L.  243. 

United  States.  — The  Jefferson,  31  Fed.  Rep. 
489;  Wertheimer  v.  Pennsylvania  R.  Co.,  17 
Blatchf.  (U.  S.)42i;  Van  Schaack  v.  Northern 
Transp.  Co.,  3  Biss.  (U.  S.)  394;  Western 
Transp.  Co.  v.  Downer,  11  Wall.  (U.  S.)  133; 
The  New  Orleans,  26  Fed.  Rep.  44;  Speyer  v. 
The  Mary  Belle  Roberts,  2  Sawy.  (U.  S.)  1; 
Clark  v.  Barnwell,  12  How.  (U.  S.)  272. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Corcoran,  40  Ark.  375,  18  Am.  &  Eng.  R.  Cas. 
602;  Little  Rock,  etc.,  R.  Co.  v.  Harper,  44 
Ark.  208,  21  Am.  &  Eng.  R.  Cas.  97;  Little 
Rock,  etc.,  R.  Co.  v.  Talbot,  39  Ark.  523,  18 
Am.  &  Eng.  R.  Cas.  598. 

Iowa.  —  Mitchell  v.  U.  S.  Express  Co.,  46 
Iowa  214. 

Kansas.  —  Kallman  v.  U.  S.  Express  Co.,  3 
Kan.  205;  Kansas  Pac.  R.  Co.  v.  Reynolds,  8 
Kan.  623. 

Louisiana.  —  Kelham  v.  Steamship  Kensing- 
ton, 24  La.  Ann.  100;  Kirk  v.  Folsom,  23  La. 
Ann.  584;  New  Orleans  Mut.  Ins.  Co.  v.  New 
Orleans,  etc.,  R.  Co.,  20  La.  Ann.  302;  Price 
v.  The  Uriel,  10  La.  Ann.  413. 

Maine.  —  Sager  v.  Portsmouth,  etc.,  R.  Co., 
31  Me.  228,  50  Am.  Dec.  659. 

Maryland.  —  Bankard  v.  Baltimore,  etc.,  R. 
Co.,  34  Md.  197,  6  Am.  Rep.  321. 

Missouri.  —  Read  v.  St.  Louis,  etc.,  R.  Co., 
60  Mo.  199,  9  Am.  Ry.  Rep.  201;  Harvey  v. 
Terre  Haute,  etc.,  R.  Co.,  6  Mo.  App.  585,  74 
Mo.  538;  Otis  Co.  v.  Missouri  Pac.  R.  Co., 
112  Mo.  622;  Witting  v.  St.  Louis,  etc.,  R.  Co., 
28  Mo.  App.  103,  101  Mo.  631,  20  Am.  St.  Rep. 
636,  45  Am.  &  Eng.  R.  Cas.  369;  Heil  v.  St. 
Louis,  etc.,  R.  Co.,  16  Mo.  App.  363;  Hance 
v.  Pacific  Express  Co.,  48  Mo.  App.  179. 


New  York.  —  Lamb  v.  Camden,  etc.,  R.,  etc., 
Co.,  46  N.  Y.  271,  7  Am.  Rep.  327,  reversing  2. 
Daly  (N.  Y.)  454;  Whitworth  v.  Erie  R.  Co., 
87  N.  Y.  413;  French  v.  Buffalo,  etc.,  R.  Co., 
4  Keyes  (N.  Y.)  108;  Canfield  v.  Baltimore, 
etc.,  R.  Co.,  93  N.  Y.  532,  45  Am.  Rep.  268; 
Sutro  v.  Fargo,  41  N.  Y.  Super.  Ct.  231; 
Cochran  v.  Dinsmore,  49  N.  Y.  249. 

North  Carolina.  —  Smith  v.  North  Carolina 
R.  Co.,  64  N.  Car.  235. 

Pennsylvania. — Colton  v.  Cleveland,  etc., 
R.  Co.,  67  Pa.  St.  211,  5  Am.  Rep.  424;  Buck 
v.  Pennsylvania  R.  Co.,  150  Pa.  St.  170,  30^ 
Am.  St.  Rep.  800;  Pennsylvania  R.  Co.  v. 
Raiordon,  119  Pa.  St.  577,  4  Am.  St.  Rep.  670. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Man- 
chester Mills,  88  Tenn.  656. 

Where  there  is  proof  of  the  fact  of  the  injury 
and  of  the  manner  of  its  occurrence  under  cir- 
cumstances which  do  not  import  negligence  on 
the  part  of  the  carrier,  there  is  no  liability  on 
the  carrier,  where  it  has  contracted  for  a  lim- 
ited liability  only,  except  upon  affirmative 
proof  of  its  negligence  as  an  inducing  cause 
of  the  injury;  and  the  burden  of  making  such 
proof  is  on  the  plaintiff.  Buck  v.  Pennsyl- 
vania R.  Co.,  150  Pa.  St.  170,  30  Am.  St.  Rep. 
800. 

Goods  which  were  carried  under  a  bill  of 
lading  limiting  the  carrier's  liability  were 
carried  to  the  place  of  their  destination  and 
put  in  a  shed  on  the  carrier's  wharf,  where 
four  watchmen  were  employed.  While  they 
were  there,  a  fire,  starting  from  an  unknown, 
cause,  broke  out  in  a  steamboat  lying  near 
the  wharf,  while  the  boat  was  fully  manned, 
and  destroyed  the  goods  in  the  shed.  It  was 
held  that  this  proof  adduced  by  the  carrier 
was  sufficient,  prima  facie,  to  relieve  it  from 
liability  and  to  cast  on  the  plaintiff  the  burden 
of  proving  negligence.  Farnham  v.  Camden, 
etc.,  R.  Co.,  55  Pa.  St.  53. 

Negligence  as  a  Proximate  Cause  Must  be 
Proven.  —  The  complainant  must  establish 
not  only  a  want  of  care  on  the  part  of  the  car- 
rier, but  must  show  that  such  want  of  care 
was  the  proximate  cause  of  the  loss.  Childsz'. 
Little  Miami  R.  Co.,  1  Cine.  Super.  Ct.  Rep.  480. 

Negligence  Not  to  be  Inferred  —  Losses  by 
Fire.  —  Where  the  special  contract  exempts  the 
carrier  from  liability  for  losses  bv  fire,  negli- 
gence on  the  part  of  the  carrier  cannot  be  in- 
ferred from  the  mere  fact  that  the  fire  occurred 
while  the  goods  were  in  the  carrier's  possession 
in  transit;  it  must  be  proven  affirmatively  by 
the  party  asserting  it.  Indianapolis,  etc.,  R.  Co. 
v.  Forsythe,  4  Ind.  App.  326;  Smith  v.  North 
Carolina  R.  Co.,  64  N.  Car.  235.  In  this  latter 
case  the  rule  was  applied  although  it  appeared 
that  the  company  had  no  spark  arresters  on 
its  engines,  and  the  plaintiff's  cotton  was 
burned  while  being  carried  by  it. 
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Where  Negligence  Appears  from  Facts  of  Carrier's  Defense.  —  The  effect  of  these  rules 
is  that  the  carrier,  after  the  loss  is  shown,  must  begin  the  proof,  and  if  it  can- 
not make  its  proof  without  disclosing  circumstances  which  show  negligence  on 
its  part,  or  from  which  negligence  may  reasonably  be  inferred,  the  plaintiff's 
case  is  made  out ;  but  upon  proof  of  a  loss  within  the  restrictions  of  the  special 
contract,  under  circumstances  not  indicating  negligence,  the  carrier  is  exoner- 
ated from  liability  unless  the  plaintiff  can  adduce  clear  proof  of  negligence 
causing  the  loss.1 

Contrary  Rule  that  Carrier  Must  Show  Absence  of  Negligence.  —  The  authorities,  how- 
ever, are  not  harmonious  as  to  the  rule  just  announced.  In  a  number  of  juris- 
dictions, the  rule  is  that  the  carrier  must  not  only  show  that  the  loss  was  one 
within  the  exemption  clause  of  the  shipping  contract,  but  must  show  further 
that  it  was  not  the  result  of  any  want  of  ordinary  care  on  its  part.2 


1.  Patterson  v.  Clyde,  67  Pa.  St.  505;  Farn- 
ham  v.  Camden,  etc.,  R.  Co.,  55  Pa.  St.  53. 

In  Missouri.  —  In  an  early  case  in  Missouri, 
it  appeared  that  a  certain  number  of  bales  of 
cotton  were  delivered  to  a  railroad  company 
for  transportation  and  a  receipt  given,  in  the 
nature  of  a  bill  of  lading,  which  had  stamped 
upon  it  the  words  "at  owner's  risk  of  fire." 
The  cotton  was  destroyed  by  fire  in  the  course 
of  its  transit  in  one  of  the  company's  cars. 
In  an  action  to  recover  the  value  of  the  cotton, 
it  was  held  that  the  burden  of  proof  was  on  the 
company  to  show  that  the  cotton  was  not  lost 
by  reason  of  any  want  of  care,  skill,  and 
diligence  on  its  part;  and  that  if  the  loss 
was  occasioned  by  the  negligence  of  the  com- 
pany's agents,  or  was  caused  by  the  insuffi- 
ciency of  the  car,  in  not  being  close  and  tight, 
then  the  company  was  liable.  Levering  v. 
Union  Transp.,  etc.,  Co.,  42  Mo.  88,  97  Am. 
Dec.  320.  This  holding  was  followed  in 
several  subsequent  cases.  See  Ketchum  v. 
American  Merchants'  Union  Express  Co.,  52 
Mo.  390;  Wolf  v.  American  Express  Co.,  43 
Mo.  421,  97  Am.  Dec.  406;  Lupe  v.  Atlantic, 
etc.,  R.  Co.,  3  Mo.  App.  77;  Drew  v.  Red  Line 
Transit  Co.,  3  Mo.  App.  495.  See  also  Owens 
v.  Hannibal,  etc.,  R.  Co.,  58  Mo.  386;  Kirby 
v.  Adams  Express  Co.,  2  Mo.  App.  369. 

But  in  a  later  case  these  cases  were  over- 
ruled and  the  doctrine  of  the  text  established. 
Witting  v.  St.  Louis,  etc.,  R.  Co.,  101  Mo.  631, 
20  Am.  St.  Rep.  636,  45  Am.  &  Eng.  R.  Cas. 
369;  Flynn  v.  St.  Louis,  etc.,  R.  Co.,  43  Mo. 
App.  424.  But  compare  George  v.  Chicago, 
etc.,  R.  Co.,  57  Mo.  App.  358. 

2.  Contrary  View  —  Carrier  Bound  to  Show  Ab- 
sence of  Negligence.  —  Alabama. —  In  an  action 
against  a  carrier  ior  a  loss  by  fire,  the  evidence 
showed  that  the  goods  were  delivered  for  trans, 
portation  sixteen  hours  before  the  fire  had 
occurred.  There  was  nothing  to  show  why 
the  goods  might  not  have  been  shipped  before 
the  fire  broke  out,  or  to  show  that  the  carrier 
had  exercised  any  special  care  or  diligence  to 
protect  the  goods.  The  contract  of  shipment 
exempted  the  carrier  from  liability  for  losses 
by  fire.  It  was  held  that  the  carrier  would  be 
liable  unless  it  could  show  affirmatively  that 
the  loss  was  due  to  no  want  of  care  on  its  part. 
Louisville,  etc.,  R.  Co.  v.  Touart,  97  Ala.  514, 
55  Am.  &  Eng.  R.  Cas.  600.  See  also  Ala- 
bama G.  S.  R.  Co.  v.  Little,  71  Ala.  611,  12 
Am.  &  Eng.  R.  Cas.  37;  McCarthy  v.  Louis- 
ville, etc.,  R.  Co.,  102  Ala.  193,  48  Am.  St. 


Rep.  29,  61  Am.  &  Eng.  R.  Cas.  178;  East 
Tennessee,  etc.,  R.  Co.  v.  Johnston,  75  Ala. 
596,  22  Am.  &  Eng.  R.  Cas.  437,  51  Am.  Rep. 
489. 

Georgia.  —  Columbus,  etc.,  R.  Co.  v.  Ken- 
nedy, 78  Ga.  646,  31  Am.  &  Eng.  R.  Cas.  92; 
Berry  v.  Cooper,  28  Ga.  543;  Richmond,  etc., 
R.  Co.  v.  White,  88  Ga.  805,  55  Am.  &  Eng. 
R.  Cas.  683. 

Minnesota.  —  Hull  v.  Chicago,  etc.,  R.  Co., 
41  Minn.  510,  16  Am.  St.  Rep.  722,  40  Am.  & 
Eng.  R.  Cas.  104;  Shriver  v.  Sioux  City,  etc., 
R.  Co.,  24  Minn.  506,  31  Am.  Rep.  353;  Shea 
v.  Minneapolis,  etc.,  R.  Co.,  63  Minn.  228. 

In  Mississippi  the  carrier  must  not  only  prove 
that  the  loss  was  within  the  exemption  clause 
of  the  contract  of  shipment,  but  must  also 
show  that  it  was  not  due  to  any  negligence  on 
its  own  part.  See  Southern  Express  Co.  v.. 
Seide,  67  Miss.  613,  42  Am.  &  Eng.  R.  Cas. 
398- 

This  duty  of  the  carrier  to  prove  the  absence 
of  negligence  on  its  part  arises  from  the  terms 
of  the  contract,  from  the  character  of  its  occu- 
pation, and  from  the  rule  of  evidence  requir- 
ing the  facts,  even  of  a  negative  averment,  to 
be  proved  by  the  party  within  whose  knowl- 
edge they  peculiarly  lie.  Chicago,  etc.,  R. 
Co.  v.  Moss,  60  Miss.  1003,  21  Am.  &  Eng.  R. 
Cas.  98,  45  Am.  Rep.  428. 

Ohio.  —  Although  the  contract  of  shipment 
contains  a  clause  relieving  the  carrier  from 
loss  by  fire,  he  is  not  thereby  exempted  from 
the  use  of  proper  care  for  the  safety  of  the 
goods  while  in  his  possession  to  be  forwarded. 
It  is  his  duty  to  keep  them,  while  in  his  hands 
awaiting  reshipment,  in  a  safe  and  proper 
place;  and  the  burden  of  proof  is  on  him  to 
show  that  he  has  done  so,  although  the  fire 
originated,  without  his  fault,  in  adjacent  prop- 
erty over  which  he  had  no  control,  and  al- 
though he  made  all  reasonable  efforts  after  it 
originated  to  prevent  it  from  extending  to  the 
goods  destroyed.  Erie  R.  Co.  v.  Lockvvood, 
28  Ohio  St.  358,  14  Am.  Ry.  Rep.  143,  follow- 
ing Gaines  v.  Union  Transp.,  etc.,  Co.,  2S  Ohio 
St.  418.  See  also  as  applying  the  same  rule, 
Graham  v.  Davis,  4  Ohio  St.  362,  62  Am.  Dec. 
285;  Union  Express  Co.  v.  Graham,  26  Ohio 
St.  595;  Union  Mut.  Ins.  Co.  v.  Indianapolis, 
etc.,  R.  Co.,  1  Disney  (Ohio)  480;  Fatman  v. 
Cincinnati,  etc.,  R.  Co.,  2  Disney  (Ohio)  248. 

South  Carolina.  —  See  Baker  v.   Brinson,  9 
Rich.  L.  (S.  Car.)  201,  67  Am.  Dec.  548;  Wall- 
ingford  v.  Columbia,  etc.,  R.  Co.,  26  S.  Car. 
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Reasons  For  and  Against  Casting  Burden  on  Carrier.  —  It  is  urged,  that  this  being  a 

negative  averment,  the  facts  concerning  which  are  peculiarly  within  the 
knowledge  of  the  carrier,  the  case  is  one  within  the  recognized  rule  placing  the 
burden  of  proof  upon  the  party  best  able  to  show  the  facts.1  But  it  has  been 
declared  that  to  enforce  such  an  application  of  that  rule  of  evidence  would 
result  practically  in  casting  on  the  carrier  the  burden  of  proof  in  every  case.2 

Action  Based  on  Common-law  Liability  —  Loss  Shown  Within  Exception  of  Bill  of  Lading.  — 

Where  the  action  against  the  carrier  is  one  based  on  an  alleged  breach  by  the 
carrier  of  its  common-law  duty  as  a  common  carrier,  and  rests  on  that  ground 
alone,  it  is  the  duty  of  the  court  to  direct  a  verdict  for  the  defendant  where  it 
appears  that  the  bill  of  lading  contained  valid  limitations  upon  the  carrier's 
liability,  and  that  the  loss  complained  of  is  within  such  limitations.3 

Action  Based  on  Alleged  Negligence.  —  But  where  negligence  on  the  part  of  the 
carrier  is  alleged,  the  question  as  to  whether  ordinary  care  was  used  is  one  for 
the  jury,  except  in  cases  where  the  proof  does  not  admit  of  more  than  one  fair 
conclusion.4 

Loss  by  Fire  under  Contract  Limiting  Liability  to  Negligence.  —  In  case  of  a  loss  by  fire 
while  the  goods  are  in  transit,  where  the  provisions  of  the  contract  of  carriage 
exempt  the  company  from  all  liability  except  for  negligence,  the  burden  of 
proof  is  on  the  shipper  or  consignee  to  show  that  the  loss  by  fire  was  the  result 


258;  Johnstone  v.  Richmond,  etc.,  R.  Co.,  39 
S.  Car.  55,  55  Am.  &  Eng.  R.  Cas.  346. 

Texas.  — The  rule  in  Texas  is  that  the  car- 
rier must  show  an  absence  of  negligence. 
Ryan  v.  Missouri,  etc.,  R.  Co.,  65  Tex.  13,  23 
Am.  &  Eng.  R.  Cas.  708,  57  Am.  Rep.  589; 
Missouri  Pac.  R.  Co.  v.  China  Mfg.  Co.,  79 
Tex.  26,  45  Am.  &  Eng.  R.  Cas.  376,  note.  See 
also  St.  Louis,  etc.,  R.  Co.  v.  Martin,  (Tex. 
Civ.  App.  1896)  35  S.  W.  Rep.  28.  And  compare 
Texas,  etc.,  R.  Co.  v.  Morse,  1  Tex.  App.  Civ. 
Cas.,  §  411. 

West  Virginia.  —  Brown  v.  Adams  Express 
Co.,  15  W.  Va.  812. 

1.  See  1  Greenl.  on  Ev.  (14th  ed.),  §  79;  Rich- 
mond, etc.,  R.  Co.  v.  White,  88  Ga.  805,  55 
Am.  &  Eng.  R.  Cas.  683. 

In  2  Greenl.  on  Ev.  (14th  ed.),  §  219,  the  rule 
is  said  to  be  that  even  "  if  the  acceptance  of 
the  goods  was  special,  the  burden  of  proof  is 
still  on  the  carrier  to  show  not  only  that  the 
cause  of  the  loss  was  within  the  terms  of  the 
exception,  but  also  that  there  was  on  his  part 
no  negligence  or  want  of  due  care." 

2.  Why  Carrier  Should  Not  be  Eequired  to 
Negative  Negligence.  —  Patterson  v.  Clyde,  67 
Pa.  St.  505;  Buck  v.  Pennsylvania  R.  Co.,  150 
Pa.  St.  170,  30  Am.  St.  Rep.  800,  61  Am.  & 
Eng.  R.  Cas.  253,  note;  Pennsylvania  R.  Co. 
v.  Raiordon,  119  Pa.  St.  577,  4  Am.  St.  Rep. 
670;  Phoenix  Clay  Pot  Works  v.  Pittsburgh, 
etc.,  R.  Co.,  139  Pa.  St.  284. 

In  the  first  of  these  cases  the  court,  by 
Agnew,  J.,  said:  "  To  require  more  of  him 
[the  carrier]  is  to  limit  the  restriction  and  de- 
stroy its  chief  purpose.  *  *  *  To  load 
down  his  contract  with  this  measure  of  proof 
is  simply  to  hold  that  he  may  not  limit  his 
responsibility.  It  is  surely  enough  to  say  to 
him:  '  If  your  own  evidence  shows  your 
negligence,  you  have  not  acquitted  yourself  of 
liability.'  The  presumption  of  self  interest, 
as  well  as  of  honesty,  forbids  the  idea  of 
a  voluntary  or  a  negligent  fire,  which  must 
cause  so  much  loss  to  the  owner  and  so  much 
danger  to  his  servants.     That  the  onus  of 
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establishing  negligence  should  rest  upon  the 
plaintiff  is  therefore  a  proper  consequence  of 
the  power  to  limit  liability  by  a  special  con- 
tract, and  is,  I  think,  established  by  authority 
also."  Patterson  v.  Clyde,  67  Pa.  St.  506, 
citing  Harris  v.  Packwood,  3  Taunt.  264; 
Marsh  v.  Home,  5  B.  &  C.  322,  n  E.  C.  L. 
243;  Muddle  v.  Stride,  9  C.  &  P.  380,  38  E.  C. 
L.  163;  Clark  v.  Spence,  10  Watts  (Pa.)  335; 
Goldey  v.  Pennsylvania  R.  Co.,  30  Pa.  St. 
246,  72  Am.  Dec.  703;  New  Jersey  Steam 
Nav.  Co.  v.  Merchants'  Bank,  6  How.  (U.  S.) 
384. 

Proving  Loss  from  Dangers  of  Navigation.  —  In 

some  cases  where  the  carrier  was  excepted, 
by  his  contract,  from  losses  from  "  the  dan- 
gers of  the  navigation,"  the  "dangers  of  the 
river"  and  "  the  unavoidable  dangers  of  the 
river  navigation,"  etc.,  it  has  been  held  that  in 
such  cases  the  carrier  must  prove  not  only  the 
loss  but  the  manner  of  it,  and  that  actual  care 
and  diligence  had  been  used  to  avoid  it.  But 
the  reason  of  such  decisions  is  that  without 
proof  of  the  circumstances  it  is  impossible  to 
say  whether  the  loss  arose  from  a  danger  of 
navigation.  Such  a  peril  can  only  be  known 
from  the  facts.  See  Humphreys  v.  Reed,  6 
Whart.  (Pa.)  435;  Whitesides  v.  Russell,  8  W. 
&  S.  (Pa.)  44;  Hays  v.  Kennedy,  41  Pa.  St. 
378,  80  Am.  Dec.  627. 

3.  Court  May  Direct  Verdict  for  Defendant.  — 
White  v.  Great  Western  R.  Co.,  2  C.  B.  N.  S. 
7,  89  E.  C.  L.  7,  26  L.  J.  C.  P.  158.  See  also 
Lake  Shore,  etc.,  R.  Co.  v.  Perkins,  25  Mich. 
329,  12  Am.  Rep.  275,  5  Am.  Ry.  Rep.  249; 
Texas,  etc.,  R.  Co.  v.  Wheat,  2  Tex.  App. 
Civ.  Cas.,  §  165. 

4.  Question  for  Jury.  —  Hawes  v.  South  East- 
ern R.  Co.,  54  L.  J.  Q.  B.  174,  52  L.  T.  514,  5 
Ry.  &  C.  T.  Cas.  xi;  Canfield  v.  Baltimore,  etc.. 
R.  Co.,  93  N.  Y.  532,  45  Am.  Rep.  26S;  16 
Am.  &  Eng.  R.  Cas.  152;  J.  Russell  Mfg.  Co. 
v.  New  Haven  Steamboat  Co.,  50  N.  Y.  121; 
Lamb  v.  Camden,  etc.,  R.,  etc.,  Co.,  2  Daly 
(N.  Y.)  454;  Congar  v.  Galena,  etc.,  R.  Co., 
17  Wis.  477. 
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of  negligence  of  the  company ;  the  mere  fact  that  the  goods  were  in  the  pos- 
session of  the  company  at  the  time  of  the  fire  does  not  create  a  presumption 
of  negligence  and  place  the  burden  on  the  company  to  prove  its  non-liability.1 

3.  When  Carrier  Is  a  Warehouseman  Merely.  —  If  the  injury  occurs  while  the 
carrier  has  possession  of  the  goods  as  warehouseman  merely,  its  liability  is  for 
negligent  losses  only,  and  mere  proof  of  the  fact  of  injury  is  not  sufficient  to 
fix  upon  it  responsibility  for  the  loss.2 

Upon  a  Prima  Facie  Case  of  Negligence  being  made  out  by  the  shipper,  the  carrier 
is  bound  to  show  an  exercise  of  ordinary  care  on  its  part,  but  it  is  not  com- 
pelled to  show  how  the  loss  occurred.3 

XV.  Negligence  of  Carrier — 1.  General  Rule  as  to  Liability.  —  The  general 
rules  of  the  law  of  negligence  are  considered  elsewhere.4 

Question  of  Negligence  for  Jury.  —  Whether  or  not  any  particular  loss  has  resulted 
from  the  negligence  of  the  carrier,  is  always  a  question  for  the  jury,  unless  the 
facts  are  undisputed  and  but  one  reasonable  inference  can  be  drawn  therefrom.5 


1.  Proof  of  Loss  by  Fire  Creates  No  Presumption 
of  Negligence.  —  Whitworth  v.  Erie  R.  Co.  87, 
N'.  Y.  413,  6  Am.  &  Eng.  R.  Cas.  349,  affirm- 
ing 45  N.  Y.  Super.  Ct.  602;  Lamb  v.  Camden, 
■etc.,  R.,  etc.,  Co.,  46  N.  Y.  271,  7  Am.  Rep. 
327;  Caldwell  v.  New  Jersey  Steamboat  Co., 
47  N.  Y.  282;  Sutro  v.  Fargo,  41  N.  Y.  Super. 
Ct.  231;  Piatt  v.  Richmond,  etc.,  R.  Co.,  108 
N.  Y.  358,  32  Am.  &  Eng.  R.  Cas.  517; 
Louisville,  etc.,  R.  Co.  v.  Manchester  Mills, 
88  Tenn.  653. 

In  the  first  of  the  cases  above  cited  the 
plaintiff  was  nonsuited,  there  being  no  proof 
of  the  company's  negligence.  In  affirming  the 
judgment  of  the  trial  court,  the  court,  by  An- 
drews, C.  J.,  said :  "  Accidental  fires,  occurring 
without  negligence,  are  frequent.  The  occur- 
rence of  a  fire  does  not  alone  justify  the  infer- 
ence of  negligence.  In  the  absence  of  all 
explanation  of  the  origin  of  the  fire,  or  of  evi- 
dence tending  to  show  that  it  was  in  the  power 
of  the  defendant  to  have  made  such  explana- 
tion, or  that  by  the  exercise  of  reasonable 
care  the  fire  would  not  have  occurred,  no  pre- 
sumption of  negligence  was  raised  so  as  to 
justify  the  submission  of  the  question  to  the 
jury."  Whitworth  v.  Erie  R.  Co.,  87  N.  Y. 
413,  6  Am.  &  Eng.  R.  Cas.  352.  See  also  St. 
Louis,  etc.,  R.  Co.  v.  Bone,  52  Ark.  26. 

In  some  jurisdictions,  however,  a  different 
doctrine  prevails.  Thus  in  Gulf,  etc.,  R.  Co. 
V.  Zimmerman,  81  Tex.  605,  the  court,  by 
Tarlton,  J.,  said:  "  From  the  fact  that  the 
cotton  was  burned  while  in  transit  and  on  the 
cars  of  appellant,  the  presumption  (which  is 
not  rebutted)  obtains  that  the  fire  and  the 
consequent  loss  were  caused  by  the  negligence 
of  appellant."  Quoting  the  language  of  the 
court  in  Rintoul  v.  New  York  Cent.,  etc.,  R. 
Co.,    17    Fed.  Rep.  905,  where   it   is  said: 

When  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants, 
and  the  accident  is  such  as,  in  the  ordinary 
course  of  things,  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of 
explanation  by  defendants,  that  the  accident 
arose  from  want  of  care."  See  also  Ryan  v. 
Missouri,  etc.,  R.  Co.,  65  Tex.  13,  57  Am. 
Rep.  589,  23  Am.  &  Eng.  R.  Cas.  707;  Ward- 
law  v.  South  Carolina  R.  Co.,  11  Rich.  L.  (S. 
Car  )  337:  Mackenzie  v.  Cox,  9  C.  &  P.  632 
38  E.  C.  L.  263. 


2.  Mere  Fact  of  Injury  Insufficient  to  Fix  Lia- 
bility.—  Lamb  v.  Western  R.  Corp.,  7  Allen 
(Mass.)  98. 

3.  The  rule  in  this  connection  is  the  same 
as  in  those  cases  in  which  the  carrier  is,  by 
special  contract,  released  from  liability  for  all 
losses  except  those  resulting  from  its  negli- 
gence. See  supra,  this  section,  Where  Special 
Contract  is  Set  Up. 

Goods  All  Warehoused,  Only  Part  Delivered.  — 
Where  a  carrier  has  received  and  stored  all  the 
goods  and  subsequently  delivers  to  the  con- 
signee only  a  part  of  them,  having  in  the 
meantime  lost  the  rest,  the  burden  of  proof  is 
upon  the  carrier  to  show  that  the  loss  has  not 
been  occasioned  by  his  negligence.  Boies  v. 
Hartford,  etc.,  R.  Co.,  37  Conn.  273,  9  Am. 
Rep.  347. 

Refusal  to  Deliver  Goods  Warehoused  —  Loss  by 
Fire.  —  In  Wilson  v.  Southern  Pac.  R.  Co.,  62 
Cal.  164,  7  Am.  &  Eng.  R.  Cas.  400,  9  Am. 
&  Eng.  R.  Cas.  161,  it  was  proved  at  the  trial 
that  the  plaintiff  had  stored  in  the  defendant 
company's  warehouse  sixty-four  bales  of  wool 
of  a  named  value,  which,  on  demand  by 
plaintiff  and  a  tender  of  charges  due,  the 
company's  agent  refused  to  deliver,  assign- 
ing as  a  reason  that  the  warehouse  and  all 
it  contained,  including  the  wool  of  the  plain- 
tiff, except  about  three  bales,  which  were 
returned  to  him,  had  been  consumed  in  the 
fire.  It  was  held  that  a  prima  facie  case  of 
negligence  is  made  out  against  a  warehouse- 
man who  refuses  to  deliver  property  stored 
with  him,  upon  proof  of  demand  and  refusal. 
Upon  such  proof  alone  the  burden  is  on  him  to 
account  for  the  property,  otherwise  he  shall 
be  deemed  to  have  converted  it  to  his  own 
use.  But  if  it  appears  that  the  property  when 
demanded  had  been  consumed  by  fire,  the  bur- 
den of  proof  is  then  on  the  bailor  to  show  that 
the  fire  was  the  result  of  the  negligence  of  the 
warehouseman.  See  also  Harris  v.  Packwood, 
3  Taunt.  264;  Browne  v.  Johnson,  29  Tex.  43. 

4.  See  the  title  NEGLIGENCE. 

5.  Negligence  a  Question  for  the  Jury.  —  See 
the  title  Negligence. 

For  cases  applying  the  rule  to  losses  by  car- 
riers, see  Perishable  Freight  Transp.  Co.  v. 
O'Neill,  41  111.  App.  423;  Geo.  C.  Vagley  Ele- 
vator Co.  t.  American  Express  Co.,  63  Minn. 
142;  Witting  v.  St.  Louis,  etc.,  R.  Co.,  101  Mo. 
631,  20  Am.  St.  Rep.  636,  45  Am.  &  Eng.  R. 
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Care  Required  of  Carrier  as  to  Goods  in  Its  Hands. — Where  the  question  of  negligence 
becomes  material  in  determining  the  liability  of  a  carrier,  there  is  no  definite 
rule  to  be  stated  as  to  the  precise  care  required  in  the  transportation  and 
handling  of  goods  intrusted  to  it ;  such  duties  vary  according  to  the  character 
of  the  particular  goods  and  the  circumstances  attending  the  transportation, 
including  weather,  conditions  of  traffic,  etc.1 

Care  after  Loss  to  Prevent  Further  Damage. —  Even  where  a  loss  has  occurred  under 
circumstances  which  render  the  carrier  free  from  blame,  it  is  its  duty  to  use 
all  reasonable  care  to  prevent  further  injury  and  to  render  the  damage  as 
slight  as  possible,  and  it  will  be  liable  for  all  damages  which  might  have  been 
thus  prevented.2 

Contributory  Negligence  of  Shipper. —  In  this  class  of  cases,  as  in  others,  the  con- 
tributory negligence  of  the  shipper  or  his  agent  is  a  good  defense,  and  the 
carrier  is  not  chargeable  with  any  loss  of  which  the  shipper's  want  of  care  was 
the  proximate  cause.3 

Where  Method  of  Shipment  is  Controlled  by  Instructions  or  Manner  of  Packing.  —  Nor  Can  the 


Cas.  369;  Tanner  v.  New  York  Cent.,  etc.,  R. 
Co.,  I  Silv.  App.  (N.  Y.)  569:  Buck  v.  Penn- 
sylvania R.  Co.,  150  Pa.  St.  170,  30  Am.  St. 
Rep.  800,  61  Am.  &  Eng.  R.  Cas.  207,  note; 
Congar  v.  Galena,  etc.,  R.  Co.,  17  Wis.  477. 

In  Perishable  Freight  Transp.  Co.  v.  O'Neill, 
41  111.  App.  423,  which  was  an  action  against 
a  carrier  for  the  loss  of  a  car  load  of  fruit,  there 
was  no  direct  evidence  as  to  whether  the  fruit 
rotted  from  the  high  temperature  of  the  car  or 
from  other  causes.  The  jury  having  found 
that  the  loss  was  caused  by  a  failure  to  keep 
the  car  at  a  proper  temperature,  a  verdict 
against  the  carrier  was  sustained.  The  court 
held  that  such  a  verdict  need  not  be  based  on 
absolute  knowledge  on  the  part  of  the  jury. 
It  is  for  the  jury  to  determine  from  the  evi- 
dence the  cause  of  the  loss,  and  their  finding 
will  not  be  reversed  where  there  was  evidence 
to  warrant  it. 

Loss  by  Fire  —  Goods  Left  in  Car  Near  Station 
House.  —  In  Tanner  v.  New  York  Cent.,  etc.,  R. 
Co.,  108  N.  Y.  623,  32  Am.  &  Eng.  R.  Cas. 
380,  it  appeared  that  the  goods  were  burned 
while  in  a  car  which  was  left  standing  near 
the  station  house.  This  house  was  a  wooden 
structure,  with  a  shingle  roof,  which  had  often 
before  caught  fire  from  sparks  emitted  by  pass- 
ing engines.  It  was  held  that  it  was  for  the  jury 
to  say  whether  or  not  there  was  negligence. 

1.  See  McKay  v.  New  York  Cent.,  etc.,  R. 
Co.,  50  Hun  (N.  Y.)  563;  Williams  v.  Morgan, 
32  La.  Ann.  168. 

"Glass  —  With  Care."  —  A  carrier  receiving 
for  transportation  a  package  so  marked,  or 
where  the  mark  is  "  this  side  up  "  or  some 
similar  direction,  is  charged  with  notice  that 
the  package  must  be  handled  with  special 
care  and  is  liable  if  damage  results  from  a  dis- 
regard of  the  directions.  Hastings  v.  Pepper, 
11  Pick.  (Mass.)  41. 

Sunday  —  Unlawful  Purpose  of  Shipper.  — The 
fact  that  the  shipment  was  made  on  Sunday, 
in  violation  of  the  Sunday  statute,  cannot 
affect  the  carrier's  duty  or  responsibility,  nor 
the  shipper's  rights.  Wilde  v.  Merchants' 
Despatch  Transp.  Co.,  47  Iowa  272;  Merritt  v. 
Earle,  29  N.  Y.  115,  86  Am.  Dec  292;  Shelton 
v.  Merchants'  Despatch  Transp.  Co.,  59  N.  Y. 
258,  48  How.  Pr.  (N.  Y.)  257.  See  also  title 
Sunday. 


Nor  is  the  purpose  of  the  shipper,  though 
unlawful,  material  as  a  defense  for  negligence. 
Waters  v.  Richmond,  etc.,  R.  Co.,  no  N.  Car. 

338. 

Perishable  Goods.  —  Where  a  carrier  places 
potatoes  on  the  upper  deck  of  the  vessel, 
where  they  are  frozen,  and  it  appears  that  there 
was  nothing  to  prevent  his  putting  them  be- 
low, where  they  would  have  been  safe,  he  is 
liable  for  the  loss,  and  the  facts  that  the  pota- 
toes were  put  where  potatoes  are  usually  car- 
ried, and  that  putting  them  below  would  have 
required  much  time  and  labor,  will  constitute 
no  defense.  Wing  v.  New  York,  etc.,  R.  Co., 
1  Hilt.  (N.  Y.)  235. 

There  is  no  rule  of  law  requiring  a  carrier 
to  transport  perishable  goods  in  refrigerator 
cars.  Whether  or  not  the  failure  to  furnish 
refrigerator  cars  for  such  goods  was  negligent 
is  a  question  for  the  jury.  Udell  v.  Illinois 
Cent.  It.  Co.,  13  Mo.  App.  254. 

Delivery  of  Wrong  Goods  by  Mistake.  —  In  an 
action  against  a  railroad  company  for  damage 
resulting  from  the  delivery  of  the  wrong  goods, 
the  plaintiff  alleged  that  Messrs.  C.  &  B.  were 
in  the  habit  of  sending  empty  casks  by  the  de- 
fendant's railway  to  the  plaintiff,  which  the 
plaintiff  filled  with  catsup  and  returned;  that 
the  defendants,  knowing  the  use  for  which 
such  casks  were  intended,  negligently  deliv- 
ered to  the  plaintiff  other  casks  which  had 
been  filled  with  turpentine,  and  that  the  plain- 
tiff, not  knowing  of  the  mistake,  refilled  the 
casks  with  catsup,  which  was  spoiled.  Upon 
demurrer,  it  was  held  that  the  defendants 
were  not  liable  in  respect  of  the  catsup  so 
spoiled,  upon  the  ground  that,  under  the  alle- 
gation of  negligence,  it  was  necessary  to  show 
facts  disclosing  a  duty  on  the  part  of  the  de- 
fendants to  use  reasonable  care  toward  the 
plaintiff  in  respect  of  the  negligence  charged, 
and  that  the  defendants  could  not  reasonably 
anticipate  that,  unless  they  used  proper  care 
in  delivering  the  empty  casks,  there  must  in 
all  probability  be  injury  to  the  plaintiff's  prop- 
erty. Cunningham  v.  Great  Northern  R.  Co., 
49  L.  T.  N.  S.  394,  16  Am.  &  Eng.  R.  Cas.  254. 

2.  See  supra,  this  title,  Liability  for  Loss  or 
Damage —  Carrier  s  Duty  in  Such  Cases. 

3.  See  infra,  this  title,  Contributory  Negli~ 
gence  of  Shipper — Defective  Packing  or  lilarking. 
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carrier  be  charged  with  negligence  in  the  care  of  goods  intrusted  to  it  where 
it  ships  them  in  accordance  with  the  instructions  of  the  shipper,1  or  where  the 
form  in  which  they  are  packed  by  the  shipper  precludes  a  better  method  of 
transportation  than  that  shown  to  have  been  employed.2 

Failure  to  Ship  According  to  Instructions.  —  On  the  contrary,  the  carrier  is  always 
responsible  for  a  failure  to  ship  according  to  the  express  directions  of  the 
shipper.3 

Fact  that  Goods  Similarly  Shipped  were  Duly  Received.  —  The  fact  that  goods  similar 
to  those  whose  loss  is  complained  of,  when  shipped  between  the  same  points 
of  shipment  and  delivery,  usually  arrived  safe  and  uninjured,  is  admissible  as 
evidence  to  create  a  presumption  of  negligence  on  the  carrier's  part.4 

shipping  Cotton  in  Open  Cars.  —  The  mere  fact  that  cotton  received  for  transpor- 
tation was  shipped  on  open  flat  cars  is  not,  in  itself,  such  negligence  as  will 
render  the  carrier  liable  for  a  loss  of  the  cotton  by  fire  ;  whether  or  not  the 
carrier  was  negligent  in  such  a  case,  must  be  determined  from  all  the  other 
circumstances.5 

The  Custom  and  Practice  of  Well-managed  Railroads  may  be  shown  by  the  carrier  to 
prove  that  such  a  method  of  transportation  is  not  necessarily  negligent.6 

Effect  of  Notice  to  Consignor.  —  If,  however,  shipment  in  open  cars  constitutes 
negligence,  notice  to  the  consignor  at  the  time  of  shipment  that  the  goods  will 
be  carried  on  such  cars  will  not  relieve  the  company  from  liability  for  loss.7 

Contract  Providing  for  Open  Cars.  —  Although  the  contract  provides  specially  for 
shipment  in  open  cars,  the  carrier  is  bound  to  provide  all  reasonable  appliances 


1.  Where  Transportation  Is  in  Accordance  with 
Shipper's  Instructions.  —  Western,  etc.,  R.  Co. 
v.  Exposition  Cotton  Mills,  81  Ga.  522,  35  Am. 
&  Eng.  R.  Cas.  602. 

Thus  a  railroad  company  is  not  liable  for 
the  insufficiency  of  standards  fixed  to  the  sides 
of  a  fiat  car  loaded  with  hay,  where  it  appears 
that  they  were  put  there  by  the  shipper  of  the 
hay  voluntarily  and  without  any  contract  with 
the  company.  Sloan  v.  St.  Louis,  etc.,  R.  Co., 
58  Mo.  220.  So,  also,  where  a  shipper  loads 
heavy  machinery,  having  wheels  and  shafts 
liable  to  roll,  on  a  platform  car  without 
securely  blocking  or  securing  the  same  to  the 
car,  the  carrier  is  not  liable  if  the  machinery 
breaks  from  its  fastenings  and  falls  from  the 
car  while  in  transportation,  without  the  fault 
of  the  company,  though  its  yardmaster  knew 
that  the  fastenings  were  insecure  before  the 
injury  occurred.  Ross  v.  Troy,  etc.,  R.  Co., 
49  Vt.  364,  24  Am.  Rep.  144.  See  also  Milti- 
more  v.  Chicago,  etc.,  R.  Co.,  37  Wis.  190. 

Goods  in  Chartered  Car.  —  The  carrier  is  not 
liable  when  the  shipper  charters  a  car  and 
undertakes  to  attend  to  his  own  loading  and 
unloading.  But  if  an  agent  of  the  company 
retains  the  key,  thus  controlling  access  to  the 
car,  the  carrier  is  not  relieved  from  all  liabil- 
ity, but  must  give  the  goods  attention  during 
their  transportation.  Central  R.,  etc.,  Co.  v. 
Anderson,  58  Ga.  393,  16  Am.  Ry.  Rep.  85. 

2.  Where  Best  Method  Practicable  is  Adopted. — 
A  railroad  company  is  not  responsible  for 
damage  resulting  from  its  having  carried  in  an 
open  Hat  car  goods  liable  to  be  injured  by  rain, 
where  the  size  of  the  box  in  which  they  are 
packed  renders  any  other  method  of  carrying 
them  impracticable.  Burwcll  v.  Raleigh,  etc., 
R.  Co.,  94  N.  Car.  451,  25  Am.  &  Eng.  R.  Cas. 
410. 

3.  Must  Ship  According  to  Shipper's  Directions. — 

Sager  v.  Portsmouth,  etc.,  R.  Co.,  31  Me.  228, 


50  Am.  Dec.  659;  Johnson  v.  New  York  Cent. 
R.  Co.,  39  How.  Pr.  (N.  Y.  Supreme  Ct.)  127, 
33  N.  Y.  610,  88  Am.  Dec.  416;  Pavitt  v.  Lehigh 
Valley  R.  Co.,  153  Pa.  St.  302. 

A  carrier  of  bonded  goods  receiving  goods 
in  bond  for  carriage,  the  bill  of  lading  for 
which  recites  that  they  are  to  be  transported 
in  bond,  is  liable  for  a  loss  resulting  from  a 
shipment  of  them  on  an  unbonded  vessel. 
Mellier  v.  St.  Louis,  etc.,  Transp.  Co.,  14  Mo. 
App.  281. 

4.  Fact  That  Other  Goods  Arrived  Safely. — 

Steele  v.  Townsend,  37  Ala.  247,  79  Am.  Dec. 
49.  The  court  also  holds  in  this  case  that  the 
carrier  may  show  that  similar  goods  shipped 
between  the  same  points  were  usually  in  a 
damaged  condition  when  they  reached  the  port 
of  destination.  See  also  Phoenix  Clay  Pot 
Works  v.  Pittsburgh,  etc.,  R.  Co.,  139  Pa.  St. 
284. 

5.  Shipping  Cotton  on  Open  Cars. —  Insurance 
Co.  of  North  America  v.  St.  Louis,  etc.,  R. 
Co.,  3  McCrary  (U.  S.)  233,  11  Fed.  Rep. 
380. 

Shipping  on  Open  Boat.  —  Where  the  owner  of 
cotton  ships  it  by  water  on  an  open  boat,  the 
character  of  which  he  well  knows,  and  which 
is  the  only  means  of  transportation  for  cotton 
on  that  river,  he  assumes  the  risk  of  damages 
from  the  cotton  being  made  wet,  and  cannot 
hold  the  carrier  responsible.  Chevalier  v, 
Patton,  10  Tex.  344;  Western,  etc.,  R.  Co.  v. 
Exposition  Cotton  Mills,  81  Ga.  522. 

6.  Showing  Custom  of  Well-managed  Roads.  — 
Louisville,  etc.  R.  Co.  v.  Manchester  Mills,  88 
Tenn.  653.  See  also  Rich  v.  Lambert,  12  How. 
(U.  S.)  352;  Clark  v.  Barnwell,  12  How.  (U.  S.) 
279;  Kelton  v.  Taylor,  11  Lea  (Tenn.)  264,  47 
Am.  Rep.  284. 

7.  Montgomery,  etc.,  R.  Co.  v.  Edmonds,  41 
Ala.  667.  See  also  New  Orleans,  etc.,  R.  Co. 
v.  Faler,  58  Miss.  912. 
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to  prevent  loss,  and  is  responsible  for  loss  or  damage  resulting  from  a  failure 
to  do  so. 1 

2.  Fact  of  Proximate  Cause  Must  be  Shown.  —  In  all  cases  where  it  is  sought 
to  hold  the  carrier  liable  on  the  ground  of  negligence,  the  proof  must  show 
such  negligence  to  have  been  the  proximate  cause  of  the  loss  or  injury  com- 
plained  of. 

3.  Stowage  of  Goods.  —  Carriers  are  liable  for  losses  occurring  from  failure 
to  exercise  reasonable  care,  skill,  and  diligence  in  the  stowage  of  goods.  This 
rule  is  usually  illustrated  in  the  case  of  carriers  by  water,  and  it  is  the  duty  of 


1.  Where  Contract  Provides  Specially  for  Ship- 
ment in  Open  Cars. —  In  Chicago,  etc.,  R.  Co.  v. 
Moss,  ("i  Mis-,.  1003,  45  Am.  Rep.  428,  21  Am. 
&  Eng.  R.  Cas.  98,  which  was  an  action  to  re- 
cover for  the  loss  by  fire  of  cotton  shipped  on 
open  flat  cars  over  defendant  company's  road 
under  a  special  contract  that  it  might  be  car- 
ried on  such  cars,  the  court  instructed  the  jury, 
at  the  plaintiff's  request,  that  it  was  the  com- 
pany's duty  to  take  due  precaution  to  protect 
the  cotton  from  loss  by  fire,  and  to  provide  all 
suitable  means  and  appliances  to  prevent  its 
catching  fire  and  for  extinguishing  it  if  it  should 
catch;  and  if  the  cotton  was  burned  by  rea- 
son of  the  company's  failure  to  provide  such 
appliances  or  take  such  precautions,  then 
the  company  was  liable,  notwithstanding  the 
contract  that  it  might  be  carried  on  fiat  cars. 
It  was  held  that  this  instruction  was  not  open 
to  the  objection  that  it  denied  the  company 
the  right  to  carry  the  cotton  on  flat  cars,  where 
other  instructions  showed  that  such  right  was 
not  controverted,  and  were  sufficient  to  make 
it  appear  that  the  "  means  and  appliances  "  re- 
ferred to  meant  buckets  filled  with  water, 
which  the  company  was  in  the  habit  of  carry- 
ing on  such  cars,  but  which  were  not  on  the 
cars  carrying  the  cotton 

Evidence  —  Opinion  of  Witness.  —  The  opinion 
of  a  witness  that  if  the  cotton  had  been  covered 
with  a  tarpaulin  or  had  been  shipped  in  a  closed 
car  it  would  not  have  been  burned,  cannot  be 
introduced  in  evidence,  that  point  being  for 
the  determination  of  the  jury.  Louisville, 
etc.,  R.  Co.  v.  Natchez,  etc.,  R.  Co.,  67  Miss. 
399,  43  Am.  &  Eng.  R.  Cas.  54. 

2.  Negligence  Must  have  been  Proximate  Cause 
of  Injury.  —  See  Scott  v.  Allegheny  Valley  R. 
Co.,  172  Pa.  St.  646,  37  W.  N.  C.  (Pa.)  458,  and 
generally  the  title  Negligence. 

In  Deming  v.  Merchants'  Cotton-press,  etc., 
Co.,  90  Tenn.  306,  certain  cotton  belonging  to 
the  plaintiffs  was  burned  while  on  board  the  de- 
fendant company's  car,  awaiting  shipment,  in 
the  yards  of  a  compress  company.  The  fire 
originated  without  fault  of  the  carrier,  and  the 
bill  of  lading  specifically  exempted  the  carrier 
from  liability  for  losses  by  fire.  It  appeared, 
however,  that  there  had  been  unusual  delay  in 
moving  the  car  from  the  compress  yard,  owing 
to  the  breaking  of  the  machinery  in  the  effort 
to  move  it,  but  for  which  the  cotton  would  not 
have  been  within  reach  of  the  fire.  The  delay 
and  the  breaking  of  the  defendant  company's 
machinery  were  not  explained.  It  was  held 
that  the  proximate  cause  of  the  loss  was  the 
negligence  of  the  carrier  in  having  insufficient 
machinery  and  in  not  moving  the  cotton;  and 
that  a  presumption  of  such  negligence  arose 
from  the  facts  stated  which  cast  on  the  carrier 


the  burden  of  proof.  See  also  Lancaster  Mills 
v.  Merchants'  Cotton-press  Co.,  89  Tenn.  1,  24 
Am.  St.  Rep.  586;  Martin  v.  St.  Louis,  etc.,  R. 
Co.,  55  Ark.  510. 

Where  the  shipper  of  corn  allows  it  to  get 
wet  before  putting  it  into  the  cars,  and  sues 
the  company  for  damage  thereto  when  it  has 
arrived  at  its  place  of  destination,  and  the 
issue  is  whether  the  damage  resulted  from  its 
condition  when  shipped  or  from  a  short  delay 
by  the  company,  an  instruction  which  limits 
the  finding  for  the  defendant  company  to  the 
fact  of  the  corn  being  worthless  when  shipped, 
and  entirely  omits  to  call  attention  to  the 
question  whether  the  plaintiffs  knowingly 
loaded  the  corn  in  a  wet  condition,  whereby  it 
might  afterwards  be  ruined,  is  erroneous. 
Galveston,  etc.,  R.  Co.  v.  Smith,  2  Tex.  App. 
Civ.  Cas.  §  138. 

A  car  loaded  with  oil  was  derailed  by  the 
breaking  of  an  axle,  and  while  thus  delayed  a 
passer  by,  through  curiosity,  struck  a  match 
on  the  car  to  ascertain  whether  it  was  loaded 
with  whiskey  or  oil.  The  oil  took  fire  and  was 
destroyed.  It  was  held  that  the  owners  of  the 
oil  could  not  recover  if  the  defect  in  the  axle 
could  not  have  been  detected  by  the  com- 
pany's car  inspector  by  the  use  of  reasonable 
care,  and  if  reasonable  care  had  been  exercised 
otherwise  in  running  the  car.  Lucesco  Oil 
Co.  v.  Pennsylvania  R.  Co.,  2  Pittsb.  (Pa.) 
477- 

Missouri.  —  In  the  case  of  McAlister  v.  Chi- 
cago, etc.,  R.  Co.,  74  Mo.  351,  4  Am.  &  Eng. 
R.  Cas.  210,  certain  cattle,  while  in  transporta- 
tion, were  unloaded  from  the  cars  of  the  com- 
pany, and  were  then  illegally  seized  under  a 
writ  for  an  alleged  violation  of  the  statute 
of  the  state,  prohibiting  the  introduction  of 
Texas,  Mexican,  or  Indian  cattle  into  the  state, 
and  subsequently  were  sold  to  satisfy  the  fine, 
the  costs  of  the  proceedings,  and  the  forage 
and  care  of  the  cattle.  It  was  held  that  the 
company  was  not  liable  for  the  loss  of  the 
cattle  upon  an  allegation  of  wrongful  unload- 
ing, the  act  of  the  company  in  unloading  the 
cattle  being  a  mere  remote  cause  or  incident 
of  the  loss.  See  also  Armentrout  v.  St.  Louis, 
etc.,  R.  Co.,  1  Mo.  App.  158. 

Question  of  Proximate  Cause  for  Jury.  —  Asa 
general  rule,  the  question  of  proximate  cause 
is  for  the  jury.  Thus  in  an  action  for  injury 
to  casks  of  oil,  alleged  by  the  carrier  to  have 
arisen  from  defects  in  the  casks,  it  was  prop- 
erly left  to  the  jury  to  say  whether  it  arose 
from  such  defects,  and  whether,  even  if  it  did, 
the  carrier  knew  or  ought  to  have  known 
thereof  and  acted  negligently  in  sending  them 
on  in  that  state.  Cox  v,  London,  etc.,  R.  Co., 
3  F.  &  F.  77- 
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such  carriers  to  make  reasonable  provisions  against  all  ordinary  contingencies 
that  experience  shows  to  be  likely  to  cause  damage.  It  is  their  duty  to  stow 
securely,  and  so  far  as  possible  to  keep  goods  well  separated  that  are  likely  to 
injure  each  other  through  accident  in  severe  weather.1 

Carrier's  Responsibility  for  Explosions  Depends  on  Negligence.  —  A  carrier  is  not  respon- 
sible for  injuries  resulting  from  the  explosion  of  substances  which  have  been 
delivered  to  it  for  transportation,  in  the  absence  of  proof  by  the  plaintiff  of 
negligence  on  its  part.8  And  even  where  it  is  shown  that  the  carrier  knew  of 
the  dangerous  character  of  the  substances,  the  burden  is  on  the  plaintiff  to 
prove  an  explosion  caused  by  negligence  or  improper  transportation.3 


1.  The  Maggie  M.,  30  Fed.  Rep.  692  (car- 
rier held  liable  for  stowing  oil  over  cork  where 
the  cork  was  injured  by  leakage  from  the  bar- 
rels of  oil);  Paturzo  v.  Compagnie  Francaise, 
31  Fed.  Rep.  611  (stowing  macaroni  and 
green  fruit  together  held  negligence);  The 
Bitterne,  35  Fed.  Rep.  927  (stowing  bags  of 
rape  seed  over  chalk);  The  Glamorganshire,  t 
50  Fed.  Rep.  840  (stowing  camphor  and  tea 
in  the  same  vessel  where  the  camphor  is  not 
in  air-tight  compartments  is  negligence). 

For  a  full  treatment  of  this  subject,  see  the 
title  Ships  and  Shipping. 

Articles  Whose  Dangerous  Qualities  are  Not 
Known.  —  Where  an  article  new  to  commerce, 
and  whose  character,  likely  to  injure  the  goods 
packed  near  it,  is  not  known,  is  stowed  in  a 
usual  and  safe  manner  near  other  goods  which 
are  injured  by  it,  no  actual  fault  being  imput- 
able either  to  the  shipper  or  carrier,  the  dam- 
age and  expenses  occasioned  by  the  peculiar 
character  of  the  article  must  be  borne  by  the 
shipper.  Pierce  v.  Winsor,  2  Cliff.  (U.  S.)  18, 
affirming  2  Sprague  (U.  S.)  35. 

Where  Goods  are  Stowed  on  Deck,  without  the 
consent  of  the  shipper,  the  carrier  is  liable  in 
all  events  if  the  goods  are  not  delivered,  un- 
less he  can  show  that  the  goods  were  of  a  de- 
scription which  by  the  usage  of  the  particular 
trade  are  properly  stowed  in  that  way,  or  that 
the  delivery  was  prevented  by  the  act  of  God, 
or  the  public  enemy,  or  by  some  other  cause 
or  accident,  without  any  fault  or  negligence 
on  the  part  of  the  carrier,  and  expressly  ex- 
cepted in  the  bill  of  lading.  And  in  such  a 
case,  if  the  goods  are  lost  by  perils  of  the  sea 
the  carrier  is  not  excused  from  liability,  un- 
less it  appears  that  the  manner  in  which  the 
goods  were  stowed  is  sanctioned  by  commer- 
cial usage,  or  unless  he  shows  affirmatively 
that  the  manner  of  stowage  does  not  in  any 
degree  contribute  to  the  disaster.  The  Dela- 
ware, 14  Wall.  (U.  S.)  579.  See  also  the  title 
Bills  of  Lading,  vol.  4,  p.  541. 

This  rule  does  not  apply  with  regard  to 
steamers  navigating  inland  and  coastwise 
waters  on  short  voyages.  The  size  and  sta- 
bility of  such  steamers  enables  them  to  carry 
extensive  upper  works,  built  high  above  the 
main  deck,  and  they  have  no  need  to  keep  the 
main  deck  clear  for  handling  sails,  or  for  any 
of  the  requirements  of  navigation.  Goods 
placed  upon  the  main  deck  in  such  steamers 
are  as  safe  as  those  placed  below,  if  the  space 
thus  used  is  sufficiently  protected,  and  provided 
the  goods  are  not  of  such  weight  as  to  disturb 
the  proper  trim  of  the  ship.  The  William 
Crane,  50  Fed.  Rep.  444. 

Carrier  by  Water  — Damage  to  Cargo  from 
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Water  in  Hold.  —  Where  the  cargo,  during  a  sea 
voyage,  is  injured  by  water  in  the  hold,  be- 
cause of  failure  to  exercise  reasonable  care  to 
ascertain  the  amount  of  water  therein,  or  to 
remove  it,  the  ship  is  answerable  to  the  ship- 
per or  to  his  vendee  for  the  damage  so  caused. 
The  Euripides,  52  Fed.  Rep.  161.  See  also  the 
title  Ships  and  Shipping. 

2.  Liability  of  Carrier  for  Explosion  of  Danger- 
ous Substance. —  In  the  Nitro-glycerine  Case, 
15  Wall.  (U.  S.)  524,  the  defendant  carrier  re- 
ceived at  New  York  a  box  containing  nitro- 
glycerine, to  be  carried  to  California.  There 
was  nothing  about  the  package  or  its  appear- 
ance tending  to  excite  any  suspicion  as  to  the 
character  of  its  contents,  but  it  was  received 
and  carried  in  the  usual  course  of  business, 
no  information  being  asked  or  given  as  to  its 
contents.  On  arriving  at  San  Francisco,  the 
contents  were  discovered  to  be  leaking  out 
and  resembled  sweet  oil.  In  accordance  with 
the  custom  in  such  cases,  the  box  was  taken 
by  the  carrier  to  its  warehouse,  which  was 
leased  from  the  plaintiff,  to  be  examined  and  re- 
paired. While  an  employee,  by  the  defendant's 
direction,  was  attempting  to  open  the  box,  the 
nitro-glycerine  exploded,  doing  great  injury  to 
that  part  of  the  plaintiff's  premises  which  the 
defendant  then  occupied,  and  to  other  parts 
of  the  same  building  occupied  by  other  ten- 
ants. It  appearing  that  the  defendant  had  no 
knowledge  of  and  no  reason  to  suspect  the  dan- 
gerous character  of  the  contents  of  the  pack- 
age, it  was  held  that  he  was  not  liable  for  the  in- 
juries to  the  portions  of  the  plaintiff's  premises 
not  occupied  by  it ;  that  the  defendant,  as  a  com- 
mon carrier,  was  not  chargeable,  in  cases  free 
from  suspicion,  with  notice  of  the  contents  of 
packages  delivered  to  him  for  transportation, 
nor  was  he  authorized  in  such  cases  to  require 
of  the  shipper  information  of  the  contents  of 
the  packages  offered,  as  a  condition  precedent 
to  carrying  them.  Ci/irn^  Crouch  v.  London, 
etc.,  R.  Co.,  14  C.  B.  255,  78  E.  C.  L.  255; 
Brass  v.  Maitland,  6  El.  &  Bl.  471,  88  E.  C.  L. 
471.    See  also  the  title  Explosives. 

Storing  Gunpowder  in  Place  Liable  to  Fire.  — 
A  carrier  who  transports  a  quantity  of  gun- 
powder and  stores  it  in  the  same  warehouse 
with  other  goods,  in  a  place  where  there  is 
danger  of  fire,  is  guilty  of  negligence,  and  is 
liable  to  the  owner  of  such  other  goods  for  loss 
resulting  from  an  explosion  of  the  powder. 
White  v.  Colorado  Cent.  R.  Co.,  5  Dill.  (U.  S.) 
428,  3  McCrary  (U.  S.)  559. 

3.  Walker  v.  Chicago,  etc.,  R.  Co.,  71  Iowa 
658,  30  Am.  &  Eng.  R.  Cas.  173. 

The  carrier,  in  handling  oils  and  explosives, 
is  bound  to  use  the  same  degree  of  care  that 
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XVI.  Contributory  Negligence  of  Shipper — 1.  Generally.  —  The  carrier 
is  not  liable  for  losses  which  result  from  the  negligence  or  wrongful  conduct  of 
the  shipper,  as  when  goods  are  defectively  packed,  or  where  perishable  goods 
arc  shipped  in  bad  condition.1 

Contributory  Negligence  Generally  for  Jury.  —  Whether  there  has  been  any  negli- 
gence on  the  part  of  the  shipper,  and  whether  such  negligence  operated  as  the 
proximate  cause  of  the  loss,  are  questions  for  the  jury  when  the  evidence  is 
conflicting.' 

When  Contributory  Negligence  Question  of  Law.  —  No  conduct  on  the  part  of  the 

shipper  is  to  be  taken  as  negligence  per  se,  or  as  a  matter  of  law,  unless  the 
facts  are  such  that  but  one  conclusion  can  fairly  be  drawn  therefrom,  and 
that  is  of  the  shipper's  negligence.3 

Where  the  Consignor  Accompanies  the  Goods.  —  Where  the  Owner  of  the  property 
shipped  undertakes  voluntarily  to  take  care  of  it  while  in  course  of  transporta- 
tion, he  cannot  hold  the  carrier  responsible  for  any  loss  or  injury  which  may 
occur  through  his  own  fault,  whether  his  act  be  negligent  or  not.4 

2.  Goods  Improperly  Loaded.  —  The  carrier  is  not  responsible  for  any  loss  of 
or  injury  to  goods  shipped  over  its  line  where  the  loss  or  injury  results  from 
the  goods  having  been  improperly  loaded  on  the  car  by  the  shipper. 

Negligence  of  Shipper  imputed  to  Consignee.  —  Such  a  defense  is  available  whether 


merchants  or  insurers  would  exercise  in  han- 
dling them.  See  Henry  v.  Cleveland,  etc.,  R. 
Co.,  67  Fed.  Rep.  .426.  See  also  Walker  v. 
Chicago,  etc.,  R.  Co.,  71  Iowa  658,  30  Am.  & 
Eng.  R.  Cas.  173. 

Statute  against  Carrying  Explosives  on  Passen- 
ger Trains.  —  U.  S.  Rev.  Stat.,  §  5353,  pro- 
hibit the  transportation  of  certain  explosives 
on  interstate  passenger  trains.  The  statute 
embraces  a  freight  train  on  which  passengers 
are  carried  for  hire.  U.  S.  v.  Saul,  58  Fed. 
Rep.  763- 

Malodorous  Freight.  —  See  Pittsburgh,  etc., 
R.  Co.  v.  Welch,  12  Ind.  App.  433,  as  to  car- 
rier's liability  to  a  third  party  for  allowing  a 
car  containing  malodorous  freight  to  stand  too 
long  in  front  of  his  premises. 

1.  Where  Shipper's  Negligence  Intervenes.— 
Barbour  v.  South  Eastern  R.  Co.,  34  L.  T.  N.  S. 
67;  Reed  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst. 
(Del.)  176  (perishable  goods  shipped  in  im- 
proper condition);  American  Express  Co.  v. 
Smith,  33  Ohio  St.  511,  31  Am.  Rep.  561 ;  Good- 
man v.  Oregon  R.,  etc.,  Co.,  22  Oregon  14,  49 
Am.  &  Eng.  R.  Cas.  87; 

Although  the  shipper  may  have  improperly 
packed  the  goods,  and  is  therefore  prevented 
from  recovering  for  a  loss  occasioned  thereby, 
he  is  not  precluded  from  recovering  for  inju- 
ries occurring  independently  of  the  defective 
packing.  Shriver  v.  Sioux  City,  etc.,  R.  Co., 
24  Minn.  506,  31  Am.  Rep.  353. 

2.  Questions  for  the  Jury.  —  Cobb  v.  Illinois 
Cent.  R.  Co.,  38  Iowa  601. 

3.  See  generally  the  title  Contributory 
Negligence. 

Conduct  Not  Negligent  Per  Se.  —  It  is  not  con- 
tributory negligence  per  se  lor  a  shipper  to 
place  cotton  for  shipment  on  a  private  platform 
so  close  to  passing  engines  that  it  is  in  danger 
of  becoming  ignited,  and  to  leave  it  there  with- 
out watch  or  guard,  if  the  platform  was  erected 
for  the  purpose  of  receiving  freight  and  has 
been  constantly  used  by  the  defendant  rail- 
road company  for  receiving  cotton.  St.  Louis, 
etc.,  R.  Co.  v.  Fire  Assoc.,  55  Ark.  163. 


4.  Owner  Undertaking  to  Care  for  Property 
Shipped.  —  In  Hart  v.  Chicago,  etc.,  R.  Co.,  56 
Iowa  166,  41  Am.  Rep.  93,  27  Am.  &  Eng.  R. 
Cas.  59,  the  plaintiff  shipped  some  property, 
consisting  of  six  horses,  two  wagons,  harness, 
a  quantity  of  grain,  and  some  household 
effects,  under  a  contract  with  the  defendant 
company  by  which  he  or  his  servant  was  to 
accompany  the  property  and  take  care  of  it, 
being  allowed  to  ride  free.  The  plaintiff  placed 
his  servant  in  charge  of  the  property,  and  he 
rode  with  it  free.  At  an  intermediate  station 
it  was  discovered  that  the  hay  on  which  the 
horses  were  to  be  fed  was  on  fire.  The  car 
was  broken  open  and  the  servant  found  asleep. 
The  train  men  did  all  in  their  power  to  ex- 
tinguish the  fire,  but  before  they  succeeded  in 
doing  so  the  horses  and  other  property  were 
destroyed.  In  an  action  to  recover  of  the  com- 
pany for  the  loss,  it  was  held  that  there  was 
no  liability  on  the  part  of  the  company;  that 
the  section  of  the  Iowa  Code  prohibiting  carriers 
from  limiting  their  liability  had  no  application 
to  such  a  case.  See  also  East  India  Co.  v. 
Pullen,  1  Stra.  690;  Robinson  v.  Dinsmore,  2 
B.  &  P.  416;  Willoughby  v.  Horridge,  12  C. 
B.  742,  74  E.  C.  L.  742,  17  Jur.  323;  and  see 
the  titles  Baggage,  vol.  3,  p.  547;  Carriers  of 
Live  Stock,  post. 

In  Purcell  v.  Southern  Express  Co..  34  Ga. 
315,  the  shipper  agreed  to  cover  his  cotton  with 
a  tarpaulin  and  to  send  a  man  along  with  it  to 
protect  it  from  fires.  It  was  held  that  upon 
his  failure  to  perform  his  part  of  the  contract, 
the  carrier  was  not  bound  to  abandon  it  or  to 
give  the  shipper  notice  before  carrying  it  out, 
but  might  proceed  to  perform  its  part  of  the 
contract  without  incurring  any  liability  for  a 
loss  of  the  goods  resulting  from  the  shipper's 
breach  of  the  contract.  But  where  there  is  a 
question  as  to  whether  the  negligence  of  the 
defendant  company  or  that  of  the  shipper 
caused  the  injury,  it  is  for  the  jury  to  say 
which  default  was  the  proximate  cause  of  the 
loss.  See  also  Southern  Express  Co.  v.  Pur- 
cell, 37  Ga.  103,  92  Am.  Dec.  53. 
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the  shipper  or  the  consignee  brings  the  action.  The  negligence  of  the  former  is 
imputable  to  the  latter,  and  will  bar  a  recovery  by  either.1 

Where  Subsequent  Care  would  Avoid  Effects  of  Improper  Loading.  —  But  the  carrier  may 
be  held  liable  in  such  a  case  where  the  improper  loading  was  apparent  to  its 
servants  and  agents  and  any  injurious  consequences  to  the  goods  might  have 
•still  been  avoided  by  the  exercise  of  ordinary  care  on  its  part.2 

3.  Defective  Packing  or  Marking  —  Goods  Improperly  Packed  or  in  Bad  Condition.  — 
The  carrier's  liability  does  not  extend  to  losses  resulting  from  the  negligence 
or  fraud  of  the  shipper,  as  where  the  goods  were  defectively  or  insecurely 
packed,3  or  where  they  were  unsound  and  in  a  decaying  condition  when 
tendered  for  shipment.4 

Refusing  to  Accept  Goods  Improperly  Packed  —  Negligence  after  Receipt.  —  The  carrier  may 
•refuse  to  accept  for  transportation  an  article  which  is  improperly  packed,  but 
if  he  receives  it,  with  knowledge  of  its  condition,  he  becomes  bound  to  exercise 
ordinary  care  for  its  safety ;  and  if,  while  in  his  charge,  the  property  is  injured, 
the  burden  rests  on  him  to  show  that  the  injury  was  attributable  to  the 
'defective  packing,  and  not  to  any  fault  on  his  part.5 


1.  Carrier  Not  Liable.  —  McCarthy  v.  Louis- 
ville, etc.,  R.  Co.,  102  Ala.  193,  48  Am.  St. 
Rep.  29,  61  Am.  &  Eng.  R.  Cas.  178.  See  also 
the  title  Carriers  of  Livestock. 

The  plaintiff  shipped  his  goods  over  the  line 
of  the  defendant  company,  and  packed  and  se- 
cured them  on  the  car  himself;  but  he  did  this 
so  insufficiently  that  they  broke  from  their 
fastenings  and  were  injured.  No  negligence 
on  the  part  of  the  carrier  being  shown,  it  was 
held  not  liable  for  the' loss.  Ross  v.  Troy, 
etc.,  R.  Co.,  49  Vt.  364,  24  Am.  Rep.  144.  See 
also  Van  Horn  v.  Taylor,  2  La.  Ann.  587,  46 
Am.  Dec.  558. 

2.  McCarthy  v.  Louisville,  etc.,  R.  Co.,  102 
Ala.  193,  48  Am.  St.  Rep.  29,  61  Am.  &  Eng. 
R.  Cas.  178.  See  infra,  this  section,  Defective 
Packing  or  Marking. 

3.  Defective  Packing.  —  Barbour  v.  South 
Eastern  R.  Co.,  34  L.  T.  N.  S.  67;  Higgin- 
botham  v.  Great  Northern  R.  Co.,  2  F.  &  F. 
796,  10  W.  R.  358;  Richardson  v.  North  East- 
ern R.  Co.,  L.  R.  7  C.  P.  75,  41  L.  J.  C.  P. 

'60;  Baldwin  v.  London,  etc.,  R.  Co.,  9  Q.  B. 
Div.  582,  9  Am.  &  Eng.  R.  Cas.  175;  Truax  v. 
Philadelphia,  etc.,  R.  Co.,  3  Houst.  (Del.)  233; 
Culbreth  v.  Philadelphia,  etc.,  R.  Co.,  3 
Houst.  (Del.)  392;  Nelson  v.  Stephenson,  5 
Duer  (N.  Y.)  538.  See  also  Simons  v.  Great 
Western  R.  Co.,  18  C.  B.  805,  86  E.  C.  L.  805, 
26  L.  J.  C.  P.  25.  Compare  Shriver  v.  Sioux 
City,  etc.,  R.  Co.,  24  Minn.  506,  31  Am.  Rep. 
353- 

In  Goodman  v.  Oregon  R.,  etc.,  Co.,  22  Ore- 
gon 14,  49  Am.  &  Eng.  R.  Cas.  95,  the  follow- 
ing instruction  to  the  jury  was  held  to  state 
the  law  properly:  "As  between  shipper  and 
carrierof  goods,  it  is  incumbent  upon  the  ship- 
per to  so  reasonably  and  securely  pack  the 
same  [the  goods  shipped]  that  they  would  not 
be  injured  from  the  ordinary  and  usual  inci- 
dents attendant  upon  a  shipment  of  the  same 
from  one  point  to  another;  and  if  the  goods 
be  in  their  nature  perishable,  or  encased  in 
glass  so  as  to  be  susceptible  of  easy  breakage, 
.greater  care  is  required  of  the  shipper  in  the 
matter  of  packing  and  boxing  to  prevent  break- 
age. A  carrier  is  not  liable  for  injury  or  dam- 
age to  goods  arising  from  insecure  or  imper- 
fect packing  or  boxing,  and  if  in  this  case  the 
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jury  believe  that  the  goods  in  the  complaint 
mentioned  were  so  imperfectly  packed  or 
boxed,  and  that  thereby  and  by  the  ordinary 
incidents  arising  from  transportation  of  such 
goods  the  damage  and  injury  complained  of 
arose,  the  verdict  should  be  for  the  defendant." 

Carrier  Exposing  Goods  to  Unnecessary  Risk.  — 
The  rule  that  the  canier  is  not  liable  for  losses 
or  injuries  to  the  goods  resulting  from  their 
being  improperly  packed  does  not  relieve  the 
carrier  from  liability  where  the  goods  are  in- 
jured from  exposure  to  rain  and  the  carrier 
negligently  fails  to  provide  a  covering  for 
them.  The  duty  of  protecting  is  not  on  the 
owner,  but  on  the  carrier.  Klauber  v.  Amer- 
ican Express  Co.,  21  Wis.  21,  91  Am.  Dec.  452. 

4.  Goods  in  Decaying  Condition  when  Shipped. 
—  Reed  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst. 
(Del.)  176;  Illinois  Cent.  R.  Co.  v.  McClellan, 
54  111.  58,  5  Am.  Rep.  83. 

Shipping  Rags  in  Bales  while  Damp.  —  In  Bald- 
win v.  London,  etc.,  R.  Co.,  9  Q.  B.  Div.  582, 
9  Am.  &  Eng.  R.  Cas.  175,  certain  bales  of 
rags,  intended  for  a  paper  factory,  were 
shipped  over  the  defendant  company's  line 
but  through  a  mistake  were  sent  to  the  wrong 
destination,  so  they  did  not  reach  the  plaintiff, 
the  consignee,  until  after  four  days'  delay.  It 
appearing  that  the  rags  were  damp  when 
shipped,  it  was  held  that  the  plaintiff  could  not 
recover  on  the  ground  that  they  had  become 
spoiled  from  "  heating,"  the  loss  being  due  to 
the  shipper's  own  fault. 

5.  Where  Carrier  Knows  of  the  Insufficient 
Packing  when  Goods  are  Received.  —  Union 
Express  Co.  v.  Graham,  26  Ohio  St.  595.  Com- 
pare Van  Horn  v.  Taylor,  2  La.  Ann.  587,  46 
Am.  Dec.  558. 

Carrying  goods  in  a  manifestly  unsafe  con- 
dition is  carrying  without  due  care;  and  where 
the  carrier  has  failed  to  exercise  his  right  to 
refuse  goods  defectively  packed,  where  the  de- 
fect is  visible,  he  becomes  liable  if  the  goods 
are  damaged,  although  partly  through  the 
packing;  and  the  defective  packing  only  goes 
in  reduction  of  damages.  Higginbotham  v. 
Great  Northern  R.  Co.,  10  W.  R.  358;  Mc- 
Carthys. Louisville,  etc.,  R.  Co.,  102  Ala.  193, 
48  Am.  St.  Rep.  29,  61  Am  &  Eng.  R.  Cas. 
178. 
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of  Shipper, 


Goods  illegibly  or  Wrongly  Addressed.  —  The  fact  that  the  marking  or  direction  of 
the  goods  is  so  defective  as  to  cause  them  to  be  sent  to  the  wrong  destination 
is  ,i  defense  to  an  action  to  charge  the  carrier  with  the  loss.1 

Goods  Addressed  under  Shipper's  Direction  by  Carrier's  Agent.  —  The  Consequences  of 
Mich  defective  marking  will  be  charged  to  the  shipper  although  the  direction 
on  the  package  may  have  been  written  out  by  the  carrier's  agent,  where  it 
appears  that  in  so  doing  he  acted  under  the  dictation  of  the  shipper.2 

Where  Carrier  Knows  Address  to  Be  Wrong. —  But  if  the  carrier  knows  the  address  to- 

be  insufficient  or  erroneous  when  he  receives  the  goods  for  transportation,3  or 
when  he  gives  a  bill  of  lading  which  shows  the  consignee's  name  and  address- 
and  fails  to  supply  a  proper  address  in  the  place  of  the  one  which  is  defective, 
the  responsibility  for  a  loss  or  misdelivery  of  the  package  resulting  from  the 
improper  marking  is  upon  him,  for  the  reason  that  he  knew  the  proper  address 
and  it  was  his  duty  to  make  the  marking  sufficient  before  shipment  or  else 
to  refuse  to  accept  the  goods  for  transportation.4 


1.  Improper  Marking. —  Bradley  v.  Dunipace, 
i  H.  &  C.  521,  7  H.  &  N.  200;  The  Huntress, 
Davies  (U.  S.)  82;  Stimson  v.  Jackson,  58  N.  H. 
138  (error  in  street  number,  carrier  held  not 
liable);  Lake  Shore,  etc.,  R.  Co.  v.  Hodapp, 
83  Pa.  St.  22,  16  Am.  Ry.  Rep.  167  (delivery  to 
wrong  person,  owing  to  misdirection).  Com- 
pare McCulIoch  v.  McDonald,  91  Ind.  240  (mere 
error  in  street  number  will  not  excuse  delivery 
by  express  company  to  wrong  party). 

Two  Towns  of  Same  Name  in  State.  —  The  neg- 
ligence of  the  shipper  in  marking  freight  only 
to  the  town  and  state  to  which  it  is  to  be  sent, 
but  omitting  the  name  of  the  county,  will  re- 
lieve the  carrier  from  liability,  where  it  appears 
that  there  were  in  the  state  two  towns  of  the 
name  indicated  and  the  goods  were  sent  to  one 
of  them.  Congar  v.  Chicago,  etc.,  R.  Co.,  24 
Wis.  157,  1  Am.  Rep.  164. 

Goods  Marked  with  Initials  Only. —  In  Finn  v. 
Western  R.  Corp.,  102  Mass.  283,  shingles  were 
delivered  to  the  defendant  company's  freight 
agent,  each  bunch  marked  "  J.  S.  C,"  except 
one  bunch  in  six  or  eight,  which  was  marked 
"  J.  S.  Clark."  In  an  action  against  the  de- 
fendant company  for  neglect  to  forward  them 
it  was  held  that  proof  that  six  or  eight  lots  had 
been  delivered  to  the  same  agent  during  the 
preceding  three  years,  marked  in  the  same 
way,  with  bills  of  lading,  was  not  sufficient  to 
justify  the  finding  that  the  agent  ought  to  have 
known  that  the  shingles  were  for  J.  S.  Clark; 
nor  was  such  evidence  sufficient  to  justify  an 
instruction  that  if  the  agent  knew  or  ought 
clearly  to  have  known  whom  the  shingles  were 
for,  the  company  was  liable. 

Carrier  Knowing  Consignee  Indicated  by  Initials 
Should  Re-Mark. —  Where  a  carrier  receives 
goods  which  are  only  marked  by  the  initials 
of  the  consignee,  and  gives  a  bill  of  lading 
therefor,  specifying  the  consignee,  it  is  bound 
to  re-mark  the  goods  if  that  is  necessary  to  in- 
sure their  safe  delivery.  Krender  v.  Woolcott, 
1  Hilt.  (N.  Y.)  223. 

2.  Carrier  Addressing  Wrongly  by  Shipper's 
Direction.  —  Erie  R.  Co.  v.  Wilcox,  84  111.  239, 
16  Am.  Ry.  Rep.  457,  25  Am.  Rep.  451.  In 
such  a  case,  the  railroad  company  is  not  guilty 
in  the  first  instance  of  negligence  in  not  ex- 
amining maps  and  shipper's  guides  to  ascer- 
tain whether  the  direction  given  as  the  desti- 
nation of  the  goods  was  correct.    Erie  R.  Co. 


v.  Wilcox,  84  111.  239,  16  Am.  Ry.  Rep.  457,  25 
Am.  Rep.  451. 

3.  Where  Carrier  Knows  Address  Is  Insuffi- 
cient. —  Its  duty  in  such  a  case  is  to  refuse  to 
receive  the  goods,  as  it  has  a  right  to  do;  if 
it  consents  to  carry  them  after  notice  of  their 
imperfect  marking,  it  assumes  responsibility 
for  a  safe  and  proper  delivery.  O'Rourke  v. 
Chicago,  etc.,  R.  Co.,  44  Iowa  526;  Gulf,  etc., 
R.  Co.  v.  Maetze,  2  Tex.  App.  Civ.  Cas.,  §  631, 
18  Am.  &  Eng.  R.  Cas.  613. 

4.  Defective  Marking  Caused  by  Carrier. —  If 
the  defective  marking  or  direction  is  due  to 
the  carrier's  fault,  it  is  responsible  for  any  mis- 
delivery occurring  in  consequence  thereof. 
Meyer  v.  Chicago,  etc.,  R.  Co.,  24  Wis.  566,  1 
Am.  Rep.  207.  Thus,  where  several  articles 
were  delivered  to  the  agent  of  the  defendant 
carrier  for  shipment,  the  former  having  a 
copy  of  the  bill,  and  through  some  means  the 
direction  on  one  of  the  articles  became  illeg- 
ible and  it  was  not  forwarded,  it  was  held 
that  the  defendant  carrier  was  liable.  Foard 
v.  Atlantic,  etc.,  R.  Co.,  8  Jones  L.  (N.  Car.> 
235,  78  Am.  Dec.  277. 

In  Wrights.  Northern  Cent.  R.  Co.,  8  Phila. 
(Pa.)  19,  goods  were  delivered  to  a  carrier  with 
this  entry  on  the  manifest:  "  Order  Wright, 
Dunton  &  Co.,  notify  Wellington  Jones,"  with 
the  place  of  consignment  added.  The  receiv- 
ing carrier  delivered  the  goods  to  the  defend- 
ant company,  which,  in  making  out  its  mani- 
fest, omitted  the  words  "  Order  Wright, 
Dunton  &  Co.,"  and  put  the  name  of  Jones 
alone,  dropping  also  the  word  "  notify,"  and 
the  goods  were  delivered  to  Jones.  The  ship- 
pers had  drawn  upon  Jones  for  the  price  of  the 
goods,  and  forwarded  the  draft  to  a  bank  for 
collection,  with  the  bill  of  lading  attached,  but 
the  draft  was  returned  protested,  and  the 
price  of  the  goods  was  lost  to  the  shippers. 
It  was  held  that  there  was  sufficient  evidence 
to  show  that  the  goods  were  subject  to  the 
order  of  Wright,  Dunton  &  Co.,  and  that  it 
was  their  duty  to  notify  Jones,  who  could  ob- 
tain the  goods  only  upon  payment  of  the  price, 
and  the  carrier  was  liable  to  the  shippers  for 
such  negligent  delivery. 

In  Richmond,  etc.,  R.  Co.  v.  Benson,  86 
Ga.  203,  22  Am.  St.  Rep.  446,  the  contract  of 
carriage  exempted  the  carrier  from  liability 
for  the  wrong  carriage  or  delivery  of  goods 
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4.  "Where  Shipper  Conceals  Character  of  Goods.  —  The  rule  has  already  been 
stated  that  where  the  shipper  uses  artifice  or  fraud  to  conceal  the  nature  or  value 
of  his  goods,  or  deceives  the  carrier  in  any  way  as  to  them,  the  carrier  is  at 
most  liable  for  only  the  apparent  value  of  the  goods.1 

Concealment  of  Character  Inducing  Different  Method  of  Shipment.  —  And  it  seems  that 
where  the  concealment  of  the  character  of  the  goods  operates  to  induce  the 
carrier  to  transport  them  in  a  different  manner  from  that  it  would  have  adopted 
had  it  known  their  true  character,  and  they  are  thereby  lost,  the  carrier  is 
relieved  from  liability  altogether  if  it  is  made  to  appear  that  the  method  of 
transportation  actually  employed  was  a  proper  one  for  goods  of  the  character 
such  goods  appeared  to  be.2  Such  a  loss  is  properly  attributable  directly  to 
the  wrongdoing  of  the  shipper  himself,  and  the  responsibility  for  it  must  rest 
with  him  alone.3 

XVII.  Liability  of  Shipper  or  Consignee  to  Carrier — 1.  Generally. — 

The  liability  of  the  consignee  for  freight  charges  is  discussed  elsewhere.4 

Consignee's  Duty  to  Use  Care  while  Unloading  Goods.  —  The  consignee  is  liable  to  the 
carrier  for  damages  caused  to  its  trains  through  his  negligence  in  unloading 
freight  which  has  been  delivered  to  him  in  a  car.  It  is  his  duty,  in  exercising 
his  privilege  of  going  upon  the  carrier's  right  of  way  to  procure  his  goods,  to 
exercise  it  in  such  a  way  as  not  to  inflict  injury  to  the  other's  property.5 

2.  Dangerous  Explosives — Liability  of  Shipper  for  Sending  — shipper  Must  Notify 
Carrier  of  Dangerous  Character  of  Goods.  —  A  shipper  desiring  to  ship  a  dangerous 
explosive  by  a  carrier  has  a  right  to  do  so  if  the  carrier  will  accept  it  for  trans- 
portation ;  but  upon  delivering  it,  it  is  his  duty  to  inform  the  carrier  fully  of  its 
dangerous  character,  in  order  that  he  may  refuse  to  accept  it  for  transportation, 
or,  if  he  accepts  it,  may  make  suitable  provision  against  any  danger  from  it. 
And  a  failure  to  give  the  carrier  such  notice  will  subject  the  shipper  to  liability 


marked  with  initials  or  numbers  only,  or  im- 
perfectly marked.  It  appeared  that  the  goods 
in  question  were  marked,  not  with  the  name 
of  the  consignees,  but  simply  with  a  number  in 
lieu  thereof.  It  was  held  that  these  facts 
would  not  excuse  the  carrier  from  liability,  it 
appearing  that  the  name  of  the  consignees  as 
well  as  the  number  was  on  the  bill  of  lading, 
and  that  the  carrier  refused  to  deliver  the 
goods  to  consignees  and  did  not  deliver  them 
at  all. 

1.  See  supra,  this  title,  Limitation  of  Liabil- 
ity—  Effect  of  Concealment  or  Misrepresentation 
of  Value  by  Shipper. 

2.  Hinton  v.  Dibbin,  2  Q.  B.  646,  42  E.  C.  L. 
847,  6  Jur.  601,  2  G.  &  D.  36;  Gait  v.  Adams 
Express  Co.,  MacArthur  &  M.  (D.  C.)  124; 
Chicago,  etc.,  R.  Co.  v.  Shea,  66  111.  471; 
Southern  Express  Co.  v.  Everett,  37  Ga.  688; 
Ghormley  v.  Dinsmore,  51  N.  Y.  Super.  Ct. 
ig6. 

Jewelry  and  Wearing  Apparel  Shipped  as 
"Household  Goods."  —  Where  boxes  are  deliv- 
ered to  a  railroad  company  with  the  state- 
ment that  they  contain  household  goods,  and 
they  are  received  as  such  and  shipped  under  a 
freight  rate  prescribed  for  such  goods,  the 
owner  cannot  recover,  in  addition  to  the 
household  goods,  for  a  loss  of  jewelry  and 
wearing  apparel  which,  under  the  rules  of  the 
company,  would  be  subject  to  a  higher  freight 
rate.  Charleston,  etc.,  R.  Co.  v.  Moore,  80 
Ga.  522,  35  Am.  &  Eng.  R.  Cas.  623. 

Care  Required  Depends  on  Character  of  Goods  — 
Misleading  Carrier.  —  The  rule  of  the  text  has 
its  most  frequent  application  in  cases  where 
articles  of  value  are  concealed  in  packages  of 


apparently  little  value.  The  carrier  grades 
the  extent  of  its  care  and  watchfulness  over 
goods  according  to  the  relative  danger  of 
their  being  lost,  and  if  the  shipper  fraudu- 
lently causes  it  to  forego  the  care  and  atten- 
tion it  would  otherwise  devote  to  the  goods, 
he  cannot  hold  it  responsible.  See  Warner  v. 
Western  Transp.  Co.,  5  Robt.  (N.  Y.)  490; 
Savannah,  etc.,  R.  Co.  v.  Collins,  77  Ga.  376, 
4  Am.  St.  Rep.  87  (clothing  concealed  in  a 
bundle  of  ordinary  bedding).  Compare  Har- 
mon v.  New  York,  etc.,  R.  Co.,  28  Barb. 
(N.  Y.)  323. 

3.  Texas  Express  Co.  v.  Scott,  2  Tex.  App. 
Civ.  Cas.,  §  72,  16  Am.  &  Eng.  R.  Cas.  III. 

4.  See  infra,  this  title,  Carrier's  Lien  for 
Charges. 

5.  Negligence  in   Unloading   Car.  —  In  New 

York,  etc.,  R.  Co.  v.  Atlantic  Refining  Co., 
129  N.  Y.  597.  49  Am.  &  Eng.  R.  Cas.  131, 
reversing  13  N.  Y.  Supp.  466,  it  was  held  that 
a  railroad  company  owes  no  duty  to  a  person 
to  whom  it  has  delivered  a  car  load  of  lumber 
upon  a  siding  adjacent  to  the  main  track,  to 
watch  and  take  care  of  the  car  and  its  con- 
tents; and  if  the  owner  of  such  lumber,  after 
unloading  a  part  of  it,  leaves  it  standing  over 
night,  without  replacing  the  fastenings  to 
hold  it  on  the  car,  and  in  consequence  the 
lumber  is  blown  upon  the  main  track  and 
causes  a  train  to  be  derailed,  he  is  liable  to 
the  carrier  for  the  damages  thus  caused.  The 
company  cannot  be  said  to  be  guilty  of  con- 
tributory negligence  in  such  a  case  in  acting 
on  the  assumption  that  the  defendant  would 
perform  his  duty  in  properly  securing  the 
lu  mber. 
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for  .ill  damages  arising  from  a  subsequent  explosion  of  the  articles  shipped.1 

Delivery  by  Agent;  —  Liability  of  Principal.  —  Where  the  goods  are  delivered  to  the 
carrier  by  the  shipper's  agent,  who  has  full  knowledge  of  the  dangerous  char- 
acter  of  the  goods,  the  fact  that  such  agent  may  be  liable  criminally  will  not 
affect  his  principal's  liability  to  respond  in  damages  to  the  carrier.2 

Statutes  Making  Sending  without  Notice  a  Crime.  —  In  some  of  the  states  Statutes 

exist  making  the  sending  of  dangerous  goods  by  railway  without  notice  a 
criminal  offense. 

Construction  of  Statutes  —  Guilty  Knowledge  Essential. —  Under  such  statutes  it  seems 
that  a  guilt\-  knowledge  on  the  part  of  the  sender  of  such  goods  is  necessary  to 
render  him  criminally  liable;  if  a  shipper  is  misled  by  the  person  from  whom 
he  received  the  goods,  as  to  their  nature  and  character,  and  has  no  guilty 
knowledge  of  their  dangerous  character,  he  is  not  liable  under  the  statute  for 
sending  dangerous  goods,  like  vitriol,  which  he  describes  in  his  bill  as  harmless 
property.3 

Package  Marked  So  as  to  Notify  All  of  Character  of  Contents.  —  Where  the  carrier  is 

notified,  either  directly  or  by  the  marking  of  the  package,  as  to  what  the 
goods  are,  and  the  package  is  so  branded  as  to  apprise  any  one  of  its  dangerous 
character,  the  shipper  is  not  liable  merely  because  a  knowledge  of  the  danger- 
ous character  of  the  goods  was  not  brought  home  to  an  employee  of  the 
carrier,  who  was  injured.4 


1.  Shipper  Liable  for  Failure  to  Give  Notice  of 
Dangerous  Character   of  Goods   Shipped.  —  The 

leading  case  in  this  connection  is  from  Massa- 
chusetts. It  appeared  that  a  party  had 
ordered  of  one  manufacturer  a  substance 
known  as  "  dualin,"  and  of  another  a  box  of 
articles  used  to  explode  dualin.  These  were 
shipped  by  the  two  manufacturers,  neither 
knowing  of  the  shipment  by  the  other,  and 
neither  giving  the  carrier  any  notice  of  the 
character  of  the  articles  shipped.  On  the 
route  an  explosion  occurred,  and  much  dam- 
age was  done  to  the  railroad  company's  prop- 
erty and  to  property  of  other  persons.  Two 
separate  actions  were  decided  together  —  one 
by  the  railroad  company  against  the  manufac- 
turers who  shipped  the  goods,  for  damages  to 
its  own  property;  the  other  by  the  injured 
third  parties  for  the  use  of  the  company,  for 
damages  sustained  by  them,  the  company 
having  paid  them  for  the  injuries  sustained 
"by  them  and  taken  an  assignment  of  their 
cause  of  action.  The  court  held  that  both 
actions  should  be  sustained;  that  the  shippers 
were  liable  to  the  company  and  to  third  par- 
ties injured  by  such  explosion;  that  the  con- 
signee was  not  liable;  that  the  fact  that 
the  company  had  paid  the  third  parties  for  the 
injuries  sustained  by  them,  and  a  recital  in 
the  declaration  that  the  action  was  brought  for 
the  use  and  benefit  of  the  carrier,  were  not  an 
admission  that  the  loss  occurred  through  the 
company's  negligence  and  would  not  defeat 
the  action.  Boston,  etc.,  R.  Co.  v.  Shanly, 
107  Mass.  568,  12  Am.  L.  Reg.  N.  S.  500,  3 
Am.  Ry.  Rep.  396. 

Similar  views  are  upheld  in  Standard  Oil 
Co.  v.  Tierney,  92  Ky.  367,  36  Am.  St.  Rep. 
595,  49  Am.  &  Eng.  R.  Cas.  117;  Barney  v. 
Burnstenbinder,  64  Barb.  (N.  Y.)  212,  7  Lans. 
(N.  Y.)  210;  Heme  v.  Garton,  2  El.  &  El.  66, 
105  E.  C.  L.  66,  5  Jur.  N.  S.  648.  See  also 
Nitro-Glycerine  Case,  15  Wall.  (U.  S.)  524  (car- 
rier not  liable  to  third  parties). 

"  One  who  has  in  his  possession  a  danger- 
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ous  article,  which  he  desires  to  send  to  an- 
other, may  send  it  by  a  common  carrier  if  he 
will  take  it;  but  it  is  his  duty  to  give  him 
notice  of  its  character,  so  that  he  may  either 
refuse  to  take  it,  or  be  enabled,  if  he  takes  it, 
to  make  suitable  provision  against  the  danger. 
The  reason  for  requiring  this  notice  is  still 
stronger,  if  other  persons  would  be  exposed  to 
danger  from  it,  but  the  duty  is  the  same. 
This  principle  is  established  in  application  to 
the  sending  of  goods  by  carriers  in  Williams 
v.  East  India  Co.,  3  East  192.  See  also  Brass 
v.  Maitland,  6  El.  &  Bl.  471,  88  E.  C.  L.  471; 
Farrant  v.  Barnes,  11  C.  B.  N.  S.  557,  103  E. 
C.  L.  557,  8  Jur.  N.  S.  868.  The  duty  does 
not  arise  from  any  contract,  express  or  im- 
plied, but  from  the  principle  expressed  in  the 
maxim,  Sic  utere  tuo  ut  alienum  non  Itzdas." 
Boston,  etc.,  R.  Co.  v.  Shanly,  107  Mass.  568, 
12  Am.  L.  Reg.  N.  S.  507,  3  Am.  Ry.  Rep. 
396.  Citing  also  Carter  v.  Towne,  98  Mass. 
567,  96  Am.  Dec.  682;  Wellington  v.  Downer 
Kerosene  Oil  Co.,  104  Mass.  64. 

2.  Barney  v.  Burnstenbinder,  64  Barb. 
(N.  Y.)  212,  7  Lans.  (N.  Y.)  210. 

3.  Guilty  Knowledge  Essential. —  Heme  v. 
Garton,  2  El.  &  El.  66,  105  E.  C.  L.  66,  5  Jur. 
N.  S.  648,  33  L.  T.  256,  28  L.  J.  M.  C.  16.  See 
also  Russell  v.  New  Jersey  Steamboat  Co.,  10 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  593. 

4.  Notice  of  Character  of  Goods.  —  Standard  Oil 
Co.  v.  Tierney,  92  Ky.  367,  36  Am.  St.  Rep. 
595,  49  Am.  &  Eng.  R.  Cas.  117  (question  as 
to  sufficiency  of  brands  as  notice,  one  for  the 
jury).  The  court  held  further  in  this  case 
that  it  was  not  competent  for  the  plaintiff  to 
show,  at  the  trial,  that  after  the  injury  the 
defendants  had  changed  their  manner  and  style 
of  marking  such  packages.  Citing  Nalley  v. 
Hartford  Carpet  Co.,  51  Conn.  524,  50  Am. 
Rep.  47;  Terre  Haute,  etc.,  R.  Co.  v.  Clem, 
123  Ind.  15,  18  Am.  St.  Rep.  303,  42  Am.  & 
Eng.  R.  Cas.  229;  Morse  v.  Minneapolis,  etc., 
R.  Co.,  30  Minn.  465,  n  Am.  &  Eng.  R.  Cas. 
168;  Lang  v.  Sanger,  76  Wis.  71. 
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CARRIERS  OF  GOODS. 


General  Doctrine* 


Agreement  between  Shipper  and  Carrier  to  Conceal  Nature  of  Goods. —  If,  however,  the 
shipper  and  the  carrier  enter  into  an  agreement  by  which  the  explosive  is  to 
be  shipped  under  some  other  name  than  its  real  one,  and  it  is  so  shipped,  with 
nothing  about  it  to  indicate  to  the  employees  of  the  carrier  its  dangerous 
nature,  and  an  injury  to  an  employee  results,  the  shipper  is  liable  therefor, 
although  the  agreement  with  the  carrier  may  have  been  in  perfect  good  faith.1 

Different  Consignors  Shipping  Explosives  at  Same  Time  —  Each  Liable. —  Where  a  con- 
signee orders  from  different  manufacturers  two  kinds  of  explosives,  and  each 
manufacturer  delivers  to  the  carrier  the  explosive  ordered  of  him,  without 
knowing  of  the  shipment  by  the  other  of  a  similar  explosive,  and  without 
informing  the  carrier  of  the  dangerous  nature  of  the  goods,  and  an  explosion 
results,  each  of  the  shippers  is  liable  in  a  joint  action  for  the  whole  damages 
resulting,  but  there  is  no  liability  on  the  part  of  the  consignee.2 

XVIII.  Measure  of  Damages  —  1.  General  Doctrine  —  a.  Market  Value. — 
The  general  rule  is  that  in  case  of  a  loss  of  the  goods  the  measure  of  damages 
recoverable  by  the  shipper  is  the  market  value  of  the  goods  at  the  point  of 
destination,  with  interest  from  the  time  they  should  have  been  delivered,  less 
the  amount  of  the  freight  charges  due  for  their  transportation.3 


1.  Carrier  Agreeing  to   Ship  under  Different 

Name.  —  Standard  Oil  Co.  v.  Tierney,  92  Ky. 
367,  36  Am.  St.  Rep.  595,  49  Am.  &  Eng.  R. 
Cas.  117,  where  it  was  held  that  it  is  not  com- 
petent for  the  defendant  in  such  a  case  to 
prove  that  the  railroad  company,  with  the 
knowledge  that  the  barrels  contained  naphtha, 
agreed  that  they  might  be  shipped  as  carbon 
oil,  and  that  under  such  an  agreement  it  had 
for  a  long  period  been  shipping  barrels  of 
naphtha  branded  as  these  were,  and  described 
in  the  bills  of  lading  as  carbon  oil.  While 
these  facts  do  not  exonerate  defendant  from 
liability,  they  show  an  absence  of  bad  faith 
on  its  part. 

2.  Boston,  etc.,  R.  Co.  v.  Shanly,  107  Mass. 
568,  3  Am.  Ry.  Rep.  406,  12  Am.  L.  Reg.  N. 
S.  500. 

3.  Market  Value  at  Time  and  Place  of  Delivery 
by  Carrier  —  England.  —  Brandt  v.  Bowlby,  2 
B.  &  Ad.  932.  22  E.  C.  L.  214;  O'Hanlan  v. 
Great  Western  R.  Co.,  6  B.  &  S.  484,  118  E.  C. 
L.  484;  Anderson  v.  North  Eastern  R.  Co.,  9 
W.  R.  519.  See  also  Redman's  Law  of  Ry. 
Carr.  (2d  ed.),  p.  134;  Hiort  v.  London,  etc., 
R.  Co.,  4  Exch.  Div.  188,  27  W.  R.  778; 
Waller  v.  Midland  Great  Western  R.  Co.,  L. 
R.  4  Ir.  376,  reversing  L.  R.  I  Ir.  520. 

Canada.  —  Worden  v.  Canadian  Pac.  R. 
Co.,  13  Ont.  Rep.  652,  30  Am.  &  Eng.  R.  Cas. 
127;  Leader  v.  Northern  R.  Co.,  3  Ont.  Rep. 
92,  16  Am.  &  Eng.  R.  Cas.  287. 

United  States.  —  Woodward  v.  Illinois  Cent. 
R.  Co.,  1  Biss.  (U.  S.)  403;  Mobile,  etc.,  R.  Co. 
v.  Jurey,  m  U.  S.  584;  New  York,  etc.,  R. 
Co.  v.  Estill,  147  U.  S.  591,  54  Am.  &  Eng.  R. 
Cas.  487,  41  Fed.  Rep.  853;  Ormsby  v.  U  nion 
Pac.  R.  Co.,  4  Fed.  Rep.  706,  2  McCrary 
(U.  S.)  48. 

Alabama. — South,  etc.,  Alabama  R.  C  o.  v. 
Wood,  72  Ala.  451,  18  Am.  &  Eng.  R.  Cas.  634; 
Louisville,  etc.,  R.  Co.  v.  Gilmer,  89  Ala.  534, 
42  Am.  &  Eng.  R.  Cas.  450;  Echols  v.  Louis- 
ville, etc.,  R.  Co.,  90  Ala.  366;  Louisville, 
etc.,  R.  Co.  v.  Kclsey,  89  Ala.  287,  42  Am.  & 
Eng.  R.  Cas.  584;  East  Tennessee,  etc.,  R. 
Co  v.  Johnston,  75  Ala.  596,  22  Am.  &  Eng. 
R.  Cas.  437,  51  Am.  Rep.  489. 


California.  —  Ringgold  v.  Haven,  1  Cal.  108 
Illinois. — Chicago,  etc.,  R.  Co.  v.  Dickin- 
son, 74  111.  249  (purely  a  question  of  fact  for 
the  jury);  Northern  Transp.  Co.  v.  McClary, 
66  111.  233;  Chicago,  etc.,  R.  Co.  v.  Dickman, 
74  111.  249. 

Iozua.  —  Robinson  v.  Merchants'  Despatch 
Transp.  Co.,  45  Iowa  470;  Cobb  v.  Illinois 
Cent.  R.  Co.,  38  Iowa  601. 

Kentucky.  —  Cincinnati,  etc.,  R.  Co.  v. 
Spratt,  2  Duv.  (Ky.)  4. 

Lotcisiana.  —  Price  v.  The  Uriel,  10  La.  Ann. 
413;  Rathbone  v.  Neal,  4  La.  Ann.  563,  50  Am. 
Dec.  579- 

Maine. — Little  z.  Boston,  etc.,  R.  Co.,  66 
Me.  239;  Perkins  v.  Portland,  etc.,  R.  Co.,  47 
Me.  573,  74  Am.  Dec.  507. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Pumphrey,  59  Md.  390,  9  Am.  &  Eng.  R.  Cas. 
331- 

Minnesota. — Jellett  v.  St.  Paul,  etc.,  R. 
Co.,  30  Minn.  265,  16  Am.  &  Eng.  R.  Cas.  246. 

Mississippi.  —  Vicksburg,  etc.,  R.  Co.  v. 
Ragsdale,  46  Miss.  458. 

Missouri.  —  Union  R.,  etc.,  Co.  v.  Traube,  59 
Mo.  355,  8  Am.  Ry.  Rep.  441;  Davis  v. 
Wabash,  etc.,  R.  Co.,  13  Mo.  App.  449,  re- 
versed on  other  grounds,  89  Mo.  340;  Rice  v. 
Indianapolis,  etc.,  R.  Co.,  3  Mo.  App.  27; 
Sturgeon  v.  St.  Louis,  etc.,  R.  Co.,  65  Mo.  569. 

Nebraska.  —  Atchison,  etc.,  R.  Co.  v.  Law- 
ler,  40  Neb.  356,  61  Am.  &  Eng.  R.  Cas.  255. 

New  Hampshire.  —  Hackett  v.  Boston,  etc., 
R.  Co.,  35  N.  H.  390. 

New  York.  —  Sturgess  v.  Bissell,  46  N.  Y. 
462;  Rice  v.  Ontario  Steamboat  Co.,  56  Barb. 
(N.  Y.)  384;  Harris  v.  Delaware,  etc.,  R.  Co., 
61  N.  Y.  656  (interest  also  recoverable);  Sher- 
man v.  Wells,  28  Barb.  (N.  Y.)  403;  Rice  v. 
Ontario  Steamboat  Co.,  56  Barb.  (N.  Y.)  384; 
Harris  v.  Panama  R.  Co.,  5  Bosw.  (N.  Y.) 
312;  Davis  v.  New  York,  etc.,  R.  Co.,  1  Hilt. 
(N.  Y.)  543. 

Ohio.  —  Erie  R.  Co.  v.  Lockwood,  28  Ohio 
St.  358,  14  Am.  Ry.  Rep.  143  (interest  recover- 
able); McGregor  v.  Kilgore,  6  Ohio  358,  27 
Am.  Dec.  260. 

Oregon.  —  Pretty  man  v.  Oregon  R.,  etc.,  Co., 
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General  Doctrine. 


Moaning  of  "Market  Value." — The  market  value,  as  used  in  this  connection, 
means  the  (.  uncut  price  prevailing  in  that  portion  of  the  country,  and  has 
reference  to  the  average  price  ranging  through  a  reasonable  period  of  time  and 
not  to  any  unusually  depressed  or  inflated  price  existing  temporarily  as  the 
result  of  special  or  local  conditions.1 

When  Market  Value  at  Place  of  Shipment  the  Standard.  —  While  the  damages  are 
usually  referred  to  the  market  price  at  the  place  of  destination,  that  at  the 
place  of  shipment  may  be  taken  instead  where  the  contract  specifically  so 
provides,2  or  where  special  circumstances  call  for  the  change.3 


13  Oregon  341,  25  Am.  &  Eng.  R.  Cas.  413, 
note. 

Pennsylvania.  —  Lucesco  Oil  Co.  v.  Penn- 
sylvania R.  Co.,  2  Piusb.  (Pa.)  477  (interest 
recoverable);  Gillingham  v.  Dempsey,  12  S. 
&  R.  (Pa.)  183;  Ruppel  v.  Allegheny  Valley 
R.  Co.,  167  Pa.  St.  166,  46  Am.  St.  Rep.  666, 
36  W.  N.  C.  (Pa.)  210;  Hand  v.  Baynes,  4 
Whart.  (Pa.)  204,  33  Am.  Dec.  54. 

South  Carolina.  —  Kyle  v.  Laurens  R.  Co., 
10  Rich.  L.  (S.  Car.)  382,  70  Am.  Dec.  231 
(factor's  commission  not  to  be  deducted;  inter- 
est recoverable);  Shaw  v.  South  Carolina  R. 
Co.,  5  Rich.  L.  (S.  Car.)  462,  57  Am.  Dec. 
768;  Wallingford  v.  Columbia,  etc.,  R.  Co., 
26  S.  Car.  258,  30  Am.  &  Eng.  R.  Cas.  40. 

Tennessee.  —  Dean  v.  Vaccaro,  2  Head 
(Tenn.)  488,  75  Am.  Dec.  744;  East  Tennes- 
see, etc.,  R.  Co.  v.  Kelly,  91  Tenn.  699;  Louis- 
ville, etc.,  R.  Co.  -•.  Mason,  11  Lea  (Tenn.) 
116,  16  Am.  &  Eng.  R.  Cas.  241.  Compare 
Edminson  v.  Baxter,  4  Hayvv.  (Tenn.)  112,  9 
Am.  Dec.  751. 

Texas.  —  Fowler  v.  Davenport,  21  Tex.  626; 
Missouri,  etc.,  R.  Co.  v.  Cook,  8  Tex.  Civ. 
App.  376;  Missouri  Pac.  R.  Co.  v.  Barnes,  2 
Tex.  App.  Civ.  Cas.,  §  575;  Gulf,  etc.,  R.  Co. 
v.  Clark,  2  Tex.  App.  Civ.  Cas.,  §  512,  18  Am. 
&  Eng.  R.  Cas.  628;  Texas,  etc.,  R.  Co.  v. 
Tankersley,  63  Tex.  57;  Texas  Pac.  R.  Co.  v. 
Nicholson,  61  Tex.  491. 

Vermont.  —  Laurent  v.  Vaughn,  30  Vt.  90. 

West  Virginia.  —  Quarrier  v.  Baltimore, 
etc.,  R.  Co.,  20  W.  Va.  424,  18  Am.  &  Eng.  R. 
Cas.  535. 

Wisconsin.  —  Chapman  -'.Chicago,  etc.,  R. 
Co.,  26  Wis.  295,  7  Am.  Rep.  81;  Whitney  v. 
Chicago,  etc.,  R.  Co.,  27  Wis.  327,  5  Am.  Ry. 
Rep.  291  (interest  recoverable);  Dean  v.  Chi- 
cago, etc.,  R.  Co.,  43  Wis.  305. 

Loss  of  Valuable  Trotting  Horse.  —  In  an 
action  to  recover  damages  for  an  injury  to  a 
valuable  trotting  mare  during  transportation,  it 
is  competent  to  prove,  in  the  opinion  of  wit- 
nesses, the  speed  of  the  mare  both  before  and 
after  injury,  and,  assuming  that  the  speed 
thus  fixed  is  correct,  to  prove  also  her  value. 
Reed  v.  Rome,  etc.,  R.  Co.,  (Supreme  Ct.)  16 
N.  Y.  St.  Rep.  58. 

Loss  of  Gold.  Coin.  —  In  Cushing  v.  Wells,  98 
Mass.  550,  it  appeared  that  certain  gold  coin 
had  been  delivered  to  the  defendant  carrier  in 
Mexico  to  be  carried  to  the  United  States.  It 
was  just  after  the  passage  of  the  legal-tender 
act,  and  gold  was  at  a  premium.  It  was  held 
that  the  plaintiff  should  recover  the  face  value 
of  the  coin  plus  the  premium  in  gold  at  the 
time  the  delivery  should  have  been  made,  to- 
gether with  interest. 

Port  of  Destination  —  Connecting  Carriers.  — 
Where  the  goods  are  delivered  to  an  initial 


carrier,  marked  to  a  point  beyond  its  line,  and 
they  are  injured  prior  to  their  delivery  to  the 
next  connecting  line,  the  point  of  destination, 
within  the  meaning  of  the  rule  stated  in 
text,  is  the  point  where  the  initial  line  was  to 
deliver  to  the  next  line.  Marshall  v.  New 
York  Cent.  R.  Co.,  45  Barb.  (N.  Y.)  502, 
affirmed  48  N.  Y.  660. 

Animals  Escaping  En  Route.  —  Where  horses 
are  being  carried  and  some  are  killed  and  the 
remainder  escape,  the  rule  of  the  text  applies, 
and  the  market  value  of  such  horses  at  the 
place  of  destination  will  be  the  measure  of 
damages.  Texas,  etc.,  R.  Co.  v.  Sims,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  634.  See  also 
North  Missouri  R.  Co.  v.  Akers,  4  Kan.  453,  96 
Am.  Dec.  183,  where  the  owner  was  allowed 
to  recover  merely  the  expense  of  searching 
for  and  recovering  his  animals. 

1.  Market  Value,  How  Estimated.  —  Smith  v. 
Griffith,  3  Hill  (N.  Y.)  333,  38  Am.  Dec.  639. 

Market  value  may  be  ascertained  from  the 
market  reports  as  published  in  the  news- 
papers. Sisson  v.  Cleveland,  etc.,  R.  Co.,  14 
Mich.  489,  90  Am.  Dec.  252. 

Where  the  initial  point  and  the  point  of  des- 
tination are  only  a  short  distance  apart,  the 
value  of  the  goods  at  the  first  point  may  be 
shown  in  evidence  in  proof  of  the  value  at  the 
latter  point.  South,  etc.,  Alabama  R.  Co.  v. 
Wood,  72  Ala.  451,  18  Am.  &  Eng.  R.  Cas. 
634;  Echols  v.  Louisville,  etc.,  R.  Co.,  90  Ala. 
366,  42  Am.  &  Eng.  R.  Cas.  454. 

Where  the  only  evidence  of  the  value  of  the 
goods  is  the  price  stated  in  the  bill  when  the 
goods  were  purchased,  the  jury  will  be  con- 
fined to  this  in  determining  the  market  value. 
Blumenthal  t.  Brainerd,  38  Vt.  402,  91  Am. 
Dec.  350. 

Value  at  Time  Goods  Should  have  Arrived.  — 

Where  the  action  is  to  recover  for  the  value  of 
hogs  lost  in  course  of  transportation,  and  it 
appears  that  the  time  required  for  their  trans- 
portation from  the  place  of  shipment  to  the 
destination  was  twenty-four  hours,  and  they 
were  shipped  on  the  evening  of  a  certain  day, 
it  is  error  to  allow  proof  of  the  market  value 
on  the  next  day,  since  the  animals  could  not 
possibly  have  arrived  in  time  for  that  market. 
Illinois  Cent.  R.  Co.  v.  Hall,  58  111.  409,  11  Am. 
Ry.  Rep.  95. 

2.  Where  by  Contract  Value  at  Place  of  Ship- 
ment Controls.  —  Caples  v.  Louisville,  etc.,  R. 
Co.,  17  Mo.  App.  14;  Illinois  Cent.  R.  Co.  -<■. 
Langdon,  71  Miss.  146. 

As  to  the  validity  of  such  stipulations,  see 
supra,  this  title,  Contracts  Limiting  Liability. 

3.  Circumstances  Rendering  Value  at  Place  of 
Shipment  the  Standard.  —  Thus,  where  the  goods 
are  in  fact  lost  at  the  point  of  shipment,  it 
seems  that  their  value  there  may  be  taken  as 
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No  Market  at  Place  of  Destination.  —  If  there  is  no  market  at  the  place  where 
the  goods  are  to  be  delivered,  their  value  at  the  nearest  market,  less  the  cost 
of  transportation  thereto,  is  to  be  taken  as  the  measure  of  the  shipper's 
recovery.1 

b.  What  Testimony  Admissible  to  Show  Market  Value  —  Testimony 
of  Shipper.  —  The  market  value  of  the  goods  may  be  shown  by  the  testimony  of 
the  shipper,  who,  although  he  may  be  the  plaintiff,  may  testify  as  to  the  charac- 
ter, quantity,  and  value  of  the  property  lost.2 

Market  Quotations  —  Experts.  —  The  market  quotations  in  centres  of  trade  may 
be  shown  as  proof  of  the  price  at  which  such  property  was  selling  on  a  particular 
day;3  so,  also,  the  testimony  of  market  experts  may  be  introduced.4 


the  measure  of  damages.  See  Echols  v.  Louis- 
ville, etc.,  R.  Co.,  90  Ala.  366,  42  Am.  &  Eng. 
R.  Cas.  454  (question  reserved);  Lakeman  v. 
Grinnell,  5  Bosw.  (N.  Y.)  625. 

In  another  case,  which  was  an  action  for  the 
loss  of  certain  cotton,  it  was  held  that  the 
railroad  company  could  not  complain  of  an 
instruction  limiting  the  recovery  to  the  market 
value  of  the  cotton  at  the  place  of  shipment, 
since  goods  are  always  presumed  to  be  worth 
at  the  place  of  destination  as  much  as  or  more 
than  at  the  point  of  shipment.  Rome  R.  Co. 
v.  Sloan,  39  Ga.  636;  Evansville,  etc.,  R.  Co. 
v.  Montgomery,  85  Ind.  494,  9  Am.  &  Eng.  R. 
Cas.  195.  See  also  Dusar  v.  Murgatroyd,  1 
Wash.  (U.  S.)  13;  Wheelwright  v.  Beers,  2 
Hall.  (N.  Y.)  391. 

Proof  of  the  market  value  of  a  blooded  ani- 
mal, and  of  her  value  for  speed  and  breeding 
at  the  place  of  shipment,  is  competent  to  show 
the  measure  of  damages,  where  she  is  injured 
while  in  transportation  ;  and  where  the  animal 
is  shipped  with  a  provision  in  the  contract  that 
in  case  of  injury  the  value  of  the  stock  at  the 
place  and  date  of  shipment  shall  govern  the 
settlement,  such  evidence  is  clearly  admissi- 
ble. Chicago,  etc.,  R.  Co.  v.  Katzenbach,  118 
Ind.  174,  38  Am.  &  Eng.  R.  Cas.  375. 

1.  Value  at  Nearest  Market.  —  Union  Pac, 
etc.,  R.  Co.  v.  Williams,  3  Colo.  App.  526; 
Wabash,  etc.,  R.  Co.  v.  Lynch,  12  111.  App. 
365;  Leonard  v.  Fitchburg,  etc.,  R.  Co.,  143 
Mass.  307,  28  Am.  &  Eng.  R.  Cas.  105;  East 
Tennessee,  etc.,  R.  Co.  v.  Hale,  85  Tenn.  69, 
27  Am.  &  Eng.  R.  Cas.  36;  Gulf,  etc.,  R.  Co. 
v .  Dunman,  4  Tex.  App.  Civ.  Cas.,  §  99;  Hous- 
ton, etc.,  R.  Co.  v.  Williams,  (Tex.  Civ.  App. 
1895)  31  S.  W.  Rep.  556.  See  also  Indianapo- 
lis, etc.,  R.  Co.  v.  Strain,  81  111.  504. 

Where  horses  are  shipped  and  some  are 
killed  and  others  injured,  the  measure  of  dam- 
ages recoverable  is  the  value  of  those  killed 
and  the  depreciation  in  the  value  of  those  in- 
jured, at  the  place  of  destination;  and  these 
values  may  be  proven  by  direct  evidence  of 
the  value  of  the  animals,  or  by  proving  the 
description  of  the  animals  with  their  qualities 
~nd  the  character  of  their  injuries.  And  the 
market  value  of  such  animals  in  neighboring 
cities,  although  they  may  be  in  other  states, 
may  be  shown.  Louisville,  etc.,  R.  Co.  v. 
Mason,  11  Lea  (Tenn.)  116,  16  Am.  &  Eng.  R. 
Cas.  241. 

Deduction  of  Factor's  Commissions. —  Where 
goods  are  consigned  to  a  factor  for  sale  at  a 
certain  market  and  are  lost,  the  carrier  is  not 
entitled  to  have  deducted  from  the  market 
value  of  the  goods  at  the  place  of  destination 


the  amount  of  the  factor's  commissions  in 
mitigation  of  the  damages.  Kyle  v.  Laurens 
R.  Co.,  10  Rich.  L.  (S.  Car.)  382,  70  Am.  Dec. 
231. 

2.  Shipper,  though  Plaintiff,  May  Testify  as  to 
Values.  —  Marsh  v.  Union  Pac.  R.  Co.,  3  Mc- 
Crary  (U.  S.)  236,  6  Am.  &  Eng.  R.  Cas.  360; 
South,  etc.,  Alabama  R.  Co.  v.  Wood,  66  Ala. 
167,  9  Am.  &  Eng.  R.  Cas.  419,  41  Am.  Rep. 
749;  Gulf,  etc.,  R.  Co.  v.  Clark,  2  Tex.  App. 
Civ.  Cas.,  §  512.  See  also  Missouri  Pac.  R. 
Co.  v.  German,  84  Tex.  141. 

In  an  action  for  injury  to  cattle  during 
transportation,  the  shipper  may  testify  as  to 
their  condition  and  weight  when  he  bought 
them,  in  order  to  show  their  value.  St.  Louis 
South-Western  R.  Co.  v.  Williams,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  225. 

Testimony  of  Consignee.  —  A  consignee  who 
has  never  seen  the  goods  cannot,  in  an  action 
to  recover  for  a  failure  to  deliver  them,  testify 
as  to  their  quantity  or  value  as  shown  by  the 
invoice,  unless  he  produces  such  invoice  or 
accounts  for  its  absence.  Louisville,  etc.,  R. 
Co.  v.  Carl,  91  Ala.  271. 

Conjectural  Damage  —  Loss  by  Flood.  —  In 
Charlotte,  etc.,  R.  Co.  v.  Wooten,  87  Ga.  203, 
the  carrier  saved  a  portion  of  the  goods  in  its 
charge  from  a  freshet,  but  they  were  damaged 
to  some  extent.  The  remainder  of  the  goods 
were  not  accounted  for,  and  it  was  not  shown 
that  their  loss  was  caused  by  the  freshet.  It 
was  held  that  the  carrier  was  not  entitled  to 
any  deduction  from  the  market  value  of  the 
goods  by  reason  of  any  conjectural  damage 
the  goods  might  have  undergone  before  their 
destruction. 

3.  Market  Quotations.  —  The  market  price  of 
certain  fruit  at  a  particular  time  in  New  York 
city  may  be  proved  by  the  testimony  of  a  ship- 
per who  lives  at  a  distance  and  whose  only 
source  of  knowledge  is  market  quotations  and 
remittances  received  by  him.  Such  testimony 
is  not  objectionable  as  being  hearsay.  Cen- 
tral, R.  etc.,  Co.  v.  Skellie,  86  Ga.  686. 

The  current  newspapers,  giving  the  general 
state  of  the  markets,  are  admissible  in  evi- 
dence and  are  more  worthy  of  credit  than  pri- 
vate memoranda.  Sisson  v.  Cleveland,  etc., 
R.  Co.,  14  Mich.  489,  90  Am.  Dec.  252. 

4.  Expert  —  Price  at  Which  Grain  Sold. —  In 
Alabama,  etc.,  R.  Co.  v.  Searles,  71  Miss.  744, 
which  was  an  action  by  a  shipper  for  damage 
to  his  grain  in  course  of  transportation,  it  was 
held  that  a  person  engaged  as  a  dealer  in 
grain  of  the  character  shipped,  who  was  ad- 
vised of  the  "  current  market  reports,  and  had 
made  actual  sales  of  such  grain,  was  compe- 
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Hearsay  statements  as  to  Value.  —  But  the  plaintiff  cannot  prove  the  statements 
i>f  his  broker  as  to  the  condition  of  the  market,  such  evidence  being  hearsay 
purely.1 

Extent  of  Loss  for  Jury  —  Opinions  Inadmissible.  —  Witnesses  attempting  to  testify 
as  to  the  extent  of  the  loss  complained  of  and  the  value  of  the  goods  must 
speak  of  their  own  knowledge,  and  must  state  the  facts  as  to  the  character 
and  quality  of  the  property  shipped.*  They  cannot  be  allowed  to  state  an 
opinion  as  to  the  amount  of  the  loss,  that  being  a  question  for  the  determination 
of  the  jury.3 

Testimony  of  Witness  to  Value  Not  Essential.  —  It  is  not  necessary  that  any  witness 


tent  to  testify  as  to  the  value  of  the  grain  in 
question  at  its  destination."  Citing  Sisson  v. 
Cleveland,  etc.,  R.  Co.,  14  Mich.  489,  90  Am. 
Dec.  252;  Brackett  v.  Edgerton,  14  Minn.  174, 
100  Am.  Dec.  211.  It  was  also  held  that  the 
plaintiff  might  show  the  price  he  actually  sold 
the  grain  for  in  its  damaged  state  after  en- 
deavoring to  secure  the  best  price.  Citing  Sul- 
livan v.  Lear,  23  Fla.463,  11  Am.  St.  Rep.  388. 

1.  Voorhees  v.  Chicago,  etc.,  R.  Co.,  71 
Iowa  735,  60  Am.  Rep.  823,  29  Am.  &  Eng.  R. 
Cas.  322. 

Witness  Must  Speak  of  His  Own  Knowledge.  — 

In  Southern  Pac.  R.  Co.  v.  Maddox,  75  Tex. 
300,  42  Am.  &  Eng.  R.  Cas.  528,  which  was  an 
action  for  the  loss  of  certain  mules,  the  witness 
attempting  to  prove  their  value  at  the  place 
of  destination  had  no  personal  knowledge  of 
their  value  at  that  place,  but  was  allowed  to 
state  what  certain  persons  there  had  told  him 
such  mules  as  he  described  were  worth.  He 
did  not  pretend  to  base  his  opinion  on  knowl- 
edge actually  acquired  through  observation  of 
the  market,  but  upon  statements  made  to  him 
by  others.  It  was  held  that  his  testimony  was 
incompetent  as  being  hearsay,  and  its  admis- 
sion was  a  reversible  error.  Compare  Cleve- 
land, etc.,  R.  Co.  v.  Perkins,  17  Mich.  296, 
where  the  testimony  of  witnesses  who  had  de- 
rived their  information  solely  from  newspaper 
reports  of  the  market  was  admitted. 

2.  Witness  Must  State  Quantity  and  Character 
of  Property  in  Stating  Value. —  In  Missouri 
Pac.  R.  Co.  v.  Sherwood,  84  Tex.  125,  a  wit- 
ness testified  that  the  value  of  the  number  of 
bales  of  cotton  claimed  to  have  been  lost  was 
in  excess  of  a  named  sum.  It  was  held  that 
while  this  was  admissible,  it  was  not  the  proper 
proof.  The  witness  should  have  stated  the 
weight  and  average  quality,  and  this,  taken 
with  his  statement  of  the  market  value  of  cot- 
ton at  that  time  and  place,  should  have  been 
given  to  the  jury  for  them  to  determine  the 
gross  value  of  the  cotton  lost. 

Where  Debt  Due  in  Another  Country  is  Sued  For 
in  the  United  States.  —  The  general  rule  is  that 
debts  due  in  one  country  and  sued  for  in  an- 
other are  to  be  computed  where  the  action  is 
brought,  in  the  currency  of  the  country  where 
the  debt  is  payable,  but  without  adding  or 
subtracting  on  account  of  any  depreciation 
there  may  be  in  the  currency  of  either  country. 
So  where  a  railroad  has  contracted  to  trans- 
port goods  from  the  United  States  to  Canada, 
and  is  sued  in  the  United  States  for  a  loss, 
the  recovery  should  follow  the  same  rule;  and 
it  is  error  to  award  damages  for  the  value  of 
the  property  at  the  place  of  destination  in 


Canada  according  to  the  value  of  American 
currency  there,  which  is  at  a  discount.  Rice1 
v.  Ontario  Steamboat  Co.,  56  Barb.  (N.  Y.)  384. 

3.  Witness  Must  Not  State  Opinion.  —  In  Gulf, 
etc.,  R.  Co.  v.  Wright,  I  Tex.  Civ.  App.  402, 
the  plaintiff  testified  that  he  had  his  cattle 
at  the  station  ready  for  shipment,  but  owing  to- 
the  failure  of  the  defendant  company  to  pro- 
vide cars,  he  was  compelled  to  keep  them  va, 
muddy  pens  where  they  suffered  from  want  of 
proper  food  and  attention.  It  was  held  that  iv 
was  error  to  allow  the  plaintiff's  counsel  then  to- 
ask  what  was  the  extent  of  the  damage  thus'- 
occasioned,  that  being  the  question  which  the- 
jury  was  to  determine. 

The  opinion  of  the  shipper  as  to  what  he- 
would  have  made  if  the  contract  of  shipment 
had  been  performed  is  no  evidence  at  all,  and. 
if  there  is  no  other  proof  as  to  the  damages, 
no  recovery  can  be  had.  Birney  v.  Wabash, 
etc.,  R.  Co.,  20  Mo.  App.  470. 

Opinion  of  Witness  as  to  Extent  of  Injury  — 
Loss  of  Weight  in  Cattle. —  In  an  action  to  re- 
cover damages  for  the  loss  of  weight  of  cattle- 
alleged  to  have  been  negligently  transported! 
by  the  defendant  company,  where  there  is 
nothing  to  show  the  actual  weight  of  the  cat- 
tle at  the  place  of  shipment  or  at  the  place  of 
destination,  a  witness  who  is  familiar  with  the 
shipment  of  cattle  between  the  two  points, 
who  was  with  the  cattle  in  transit,  and  who> 
was  present  and  saw  the  wreck  in  which  the 
cattle  were  shaken  up  and  the  train  delayed- 
many  hours,  may  be  allowed  to  state  his  opin- 
ion as  to  the  loss  in  weight  sustained  by  the 
cattle  in  consequence  of  the  shake-up  and  delay. 
So,  also,  a  witness  who  has  had  a  large  expe- 
rience in  the  shipment  of  cattle,  but  no  per- 
sonal knowledge  of  the  cattle  in  controversy,  or 
of  the  wreck  in  which  they  were  injured,  may 
be  allowed,  upon  the  facts  being  stated  to 
him  as  a  hypothetical  case,  to  state  his  opin- 
ion as  to  the  probable  effect  upon  the  cattle  of 
such  an  accident  and  the  delay  following  it. 
Fort  Worth,  etc.,  R.  Co.  v.  Greathouse,  82: 
Tex.  104,  49  Am.  &  Eng.  R.  Cas.  157,  citing 
Tompkins  v.  Toland,  46  Tex.  590;  Long  v.. 
McCauley,  (Tex.  1887)  3  S.  W.  Rep.  691. 

The  plaintiff  may  prove  damage  to  cattle 
during  transportation  by  the  opinion  of  wit- 
nesses based  on  the  appearance  of  the  cattle- 
when  delivered,  and  upon  their  treatment' 
while  on  the  cars,  considering  the  state  of  the 
weather  and  the  time  they  were  allowed  to- 
stand  on  the  cars  without  food  or  water;  and 
a  verdict  of  a  jury  will  not  be  disturbed  if' 
found  in  accordance  with  such  opinions.  Illi- 
nois Cent.  R-  Co.  v.  Waters,  41  111.  73. 
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shall  have  stated  the  value  of  the  goods,  but  the  court  may  properly  instruct 
the  jury  to  fix  the  amount  of  the  plaintiff's  damages,  if  they  find  for. him, 
from  the  character,  quality,  and  quantity  of  the  goods  and  the  nature  of  the 
injuries  shown  by  the  proof,  although  no  witness  may  have  stated  what  was 
the  value  of  the  goods  or  the  amount  of  the  damages  sustained  by  the  plaintiff 
at  the  time  and  place  of  delivery,  provided  there  is  anything  in  the  testimony 
from  which  the  jury  could  ascertain  the  market  value  of  such  goods.1 

But  Some  Proof  of  Value  Necessary.  —  But  there  must  be  some  proof  of  value 
from  which  the  jury  may  assess  the  damages.3 

Amount  of  Damages  for  Jury.  —  The  amount  of  damages  to  which  the  plaintiff  is 
entitled  is  ordinarily  a  question  for  the  jury,  except  in  cases  where  the  evi- 
dence is  such  as  to  admit  of  but  one  conclusion  to  a  reasonable  mind.3 

Value  Fixed  by  Shipper  —  Agreed  Valuation.  —  Evidence  as  to  the  valuation  placed 
on  the  goods  by  the  shipper,  when  he  brings  the  action,  may  be  shown  by  the 
carrier  although  the  valuation  is  not  placed  in  the  contract  of  shipment.4  And 
the  valuation  agreed  upon  and  inserted  in  the  written  contract  of  the  parties, 
is  always  admissible  on  the  question  of  damages,  whether  the  suit  is  by  the 
shipper  or  by  some  one  else;  though  its  effect  is  subject  to  the  rules  heretofore 
stated.5 

Beal  Value  of  Goods  as  Developed  by  Subsequent  Experience.  —  Since  the  measure  of 


1.  Value  Need  Not  Be  Stated  by  Witnesses.  — 

Louisville,  etc.,  R.  Co.  v.  Mason,  n  Lea 
(Tenn.)  116,  16  Am.  &  Eng.  R.  Cas.  241;  Mur- 
dock  v.  Sumner,  22  Pick.  (Mass.)  156. 

In  O'Hanlan  v.  Great  Western  R.  Co.,  6  B. 
&  S.  484,  118  E.  C.  L.  484,  11  Jur.  N.  S.  797,  13 
W.  R.  741,  it  is  said  that  where  the  test  stated 
in  the  general  rule  is  impracticable  on  account 
of  there  being  no  market  at  the  place  of  desti- 
nation, the  jury  must  ascertain  the  cost  price 
of  the  goods,  the  expenses  of  the  transporta- 
tion (if  paid),  and  add  to  these  items  a  reason- 
able sum  for  importer's  profits.  See  also 
Richmond  v.  Bronson,  5  Den.  (N.  Y.)  55. 

In  Louisville,  etc.,  R.  Co.  v.  Mason,  11  Lea 
(Tenn.)  116,  16  Am.  &  Eng.  R.  Cas.  241,  which 
was  an  action  against  a  railroad  company  for 
damages  to  horses  delivered  to  it  for  transpor- 
tation, the  court  held  that  the  measure  of 
damages  recoverable  was  the  value  of  the 
horses  killed  and  the  depreciation  in  the  value 
of  those  injured;  and  that  direct  testimony  by 
the  opinion  of  witnesses  of  that  value  or  depre- 
ciation was  not  indispensable.  It  was  suffi- 
cient if  there  was  proof  of  these  facts  in  the 
market  of  a  neighboring  state  connected  by 
railroad  with  the  place  of  delivery,  and  a  full 
description  of  the  animals  and  their  qualities 
and  the  character  of  the  injuries.  Citing 
Henegar  v.  Isabella  Copper  Co.,  1  Coldw. 
(Tenn.)  241;  Doak  v.  Snapp,  1  Coldw.  (Tenn.) 
180;  Fort  v.  Saunders,  5  Heisk.  (Tenn.)  487; 
Muller  v.  Eno,  14  N.  Y.  597. 

2.  But  There  Must  Be  Some  Proof  of  Values.  — 
1 1  is  not  enough  that  the  declaration  alleges 
the  value  of  the  goods  to  be  a  certain  amount, 
and  this  is  not  controverted  in  the  pleas  or 
answer.  Huston  v.  Peters,  1  Mete.  (Ky.) 
558. 

Evidence  of  Value.  —  In  an  action  to  recover 
for  the  loss  of  twenty-three  bales  of  cotton  re- 
ceived by  the  defendant  and  destroyed  while 
in  its  custody,  the  plaintiff  may  prove  the 
weight  of  the  twenty-five  bales  which  were 
delivered  to  the  company  and  of  the  two  bales 
which  were  not  lost,  in  order  for  the  jury  to 


determine  the  weight  of  the  twenty-three  bales 
destroyed.  The  fact  that  weight  of  the  two 
bales  was  first  proved  and  then  followed  by 
proof  of  the  weight  of  the  twenty-three  bales 
is  at  most  a  harmless  error.  Montgomery, 
etc.,  R.  Co.  v.  Edmonds,  41  Ala.  667.  See  also 
Toledo,  etc.,  R.  Co.  v.  Kickler,  51  111.  157; 
Central  R.  Co.  v.  Rogers,  66  Ga.  251  (evidence 
as  to  findings  of  two  arbitrators  not  ad- 
missible). 

Value  Fixed  by  Stipulation.  —  Where  the  value 
of  goods  is  fixed  by  a  stipulation  and  their 
identity  is  clearly  established,  the  admission 
of  further  incompetent  evidence  as  to  value 
and  identity  is  a  harmless  error.  Biowning 
v.  Goodrich  Transp.  Co.,  78  Wis.  391,  23  Am. 
St.  Rep.  414. 

3.  Question  for  the  Jury.  —  That  the  question 
is  one  for  the  jury,  see  Erie,  etc.,  Dispatch  v. 
Stanley,  22  111.  App.  459. 

Question  for  the  Court.  —  But  where  there  is 
no  denial  of  the  facts  testified  to  by  the  plain- 
tiff's witnesses,  and  their  testimony  is  consist- 
ent, there  is  no  error  in  the  court's  taking  the 
matter  from  the  jury.  Bush  v.  Northern  Pac. 
R.  Co.,  3  Dakota  444,  18  Am.  &  Eng.  R.  Cas. 
559.  See  also  Robson  v.  Buffalo,  etc.,  R.  Co., 
10  U.  C.  C.  P.  279. 

4.  Valuation  Named  by  Shipper. —  In  Savan- 
nah, etc.,  R.  Co.  v.  Collins,  77  Ga.  376,  4  Am. 
St.  Rep.  87,  the  defendant  company's  agent 
testified  that  at  the  time  of  the  shipment  the 
plaintiff's  husband,  with  whom  the  shipping 
contract  was  made,  told  him  that  if  the  goods 
were  lost  the  company  would  have  to  pay  him 
twenty-five  dollars.  It  was  held  that  this  was 
admissible  to  show  the  actual  loss  to  the  plain- 
tiff, and  a  charge  excluding  it  was  reversible 
error. 

If  the  special  contract  fixes  the  limit  of  the 
shipper's  recovery  and  is  valid,  the  measure 
of  damages  cannot  exceed  the  amount  so 
fixed.  See  Atchison,  etc.,  R.  Co.  v.  Miller,  16 
Neb.  661,  18  Am.  &  Eng.  R.  Cas.  545. 

5.  See  infra,  this  title,  Limitation  of  Lia- 
bility. 
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damages  is  the  market  value  at  the  time  of  the  injury,  evidence  of  subsequent 
experience  with  the  same  class  of  goods  showing  that  they  were  in  reality 
worth  nothing  is  inadmissible. 1  But  where  goods  are  received  in  a  damaged 
condition,  subsequent  facts  showing  what  the  amount  of  the  damage  really 
was  are  receivable.2 

Written  Statements  of  Third  Parties  —  Accounts  of  Sales.  —  Written  Statements  made 

l>v  persons  not  parties  to  the  suit,  and  accounts  of  sales  rendered  to  the  ship- 
per,  are  not  admissible  in  evidence  to  show  the  extent  or  character  of  the 
damage  suffered.3 

c.  1  N  IT.RKST.  —  The  allowance  of  interest  in  actions  against  carriers  is  a 
subject  upon  which  the  decisions  are  not  harmonious.  Some  of  the  earlier 
authorities  leave  the  matter  to  the  discretion  of  the  jury.  But  it  may  now  be 
considered  as  settled  that  where  the  carrier  is  liable  for  non-delivery  or  loss  of 
goods,  or  delay  in  delivery,  the  plaintiff  is  entitled  to  interest  on  the  value 
of  such  goods  from  the  time  they  should  have  been  delivered,  or  on  the 
difference  between  their  value  as  they  actually  arrived  and  their  value  in 


1.  In  Smith  v.  Griffith,  3  Hill  (N.  Y.)  333,  38 
Am.  Dec.  639,  the  plaintiff  brought  an  action 
against  the  defendants,  who  were  common 
carriers,  for  injury  to  a  quantity  of  mulberry 
trees  delivered  to  them  for  transportation. 
After  evidence  was  given  of  the  market 
value  of  the  trees  at  the  time  of  the  injury  the 
defendants  offered  to  prove  that,  from  subse- 
quent experience,  the  trees  had  been  ascer- 
tained to  be  of  no  intrinsic  value,  and  that  the 
value  put  upon  them  when  the  injury  oc- 
curred was  fictitious.  It  was  held  by  the 
court  (Cowen,  J.,  dissenting),  that  this  evi- 
dence was  inadmissible;  Nelson,  C.  J.,  for  the 
court,  saying:  "  The  damages  to  which  the 
plaintiff  is  entitled,  if  any,  should  afford  an 
adequate  indemnity  for  the  loss  sustained  at 
the  time  the  injury  happened.  *  *  *  Assum- 
ing that  there  is  no  defect  in  the  quality  of  the 
article,  the  fair  test  of  its  value,  and  conse- 
quently of  the  loss  to  the  owner  if  it  has  been 
destroyed,  is  the  price  at  the  time  in  the  mar- 
ket. This  makes  him  whole,  because  the 
fund  recovered  enables  him  to  go  into  the 
market  and  supply  himself  again  with 
the  goods  of  which  he  has  been  deprived. 
The  objection  to  the  evidence  offered  is,  that 
it  proposed  to  take  into  consideration  the  fluc- 
tuations of  the  market  value  long  subsequent 
to  the  time  when  the  injury  happened,  thereby 
making  the  measure  of  damages  to  depend 
upon  the  accidental  fall  of  prices  at  some 
future  period,  which  might  or  might  not  occur, 
and  if  it  did,  the  loss  might  or  might  not  have 
fallen  upon  the  plaintiff,  as,  for  aught  the 
court  or  jury  could  know,  he  may  have  parted 
with  the  property  before  the  depreciation.  It 
is  true,  the  counsel  offered  to  prove  that  the 
plaintiff  had  purchased  the  trees  for  the  pur- 
pose of  planting  and  reproducing  the  article 
for  the  market  the  next  year;  but  this  mere 
unexecuted  intention,  if  it  existed,  amounted 
to  nothing;  it  bound  nobody,  and  the  plaintiff 
had  a  right  to  change  it,  and  to  turn  the  prop- 
erty to  better  account,  if  in  his  judgment  the 
opportunity  offered." 

2.  In  Magdeburg  General  Ins.  Co.  7>.  Paul- 
son. 29  Fed.  Rep.  530,  a  quantity  of  rice, 
for  damage  to  which  the  action  was  brought, 
arrived  at  the  place  of  destination  in  a  dam- 
aged condition.    Experts  who  examined  the 


rice  at  that  time  testified  that  it  was  injured 
thirty-four  per  cent,  of  its  value.  The  rice  was 
consigned  to  a  rice  mill  to  be  beaten  and  pre- 
pared for  market.  This  process  developed 
the  fact  that  the  injury  was  apparent  and  not 
real,  and  that  at  a  trifling  expense  the  rice 
was  made  marketable,  and  at  the  highest  net 
price.  It  was  held  that  the  market  value  of 
the  damaged  rice  was  to  be  determined  by 
the  price  it  actually  brought  after  being  so 
beaten  and  prepared  for  market,  and  not  by 
the  testimony  of  the  experts.  See  also  Winne 
v.  Illinois  Cent.  R.  Co.,  31  Iowa  583. 

So,  where  the  action  is  for  damages  to  cattle 
injured  in  transit,  proof  of  deaths  among  the 
animals  after  their  delivery,  but  due  to  injuries 
received  during  transit,  is  admissible.  Such 
evidence  does  not  establish  any  new  or  addi- 
tional damage,  but  simply  shows  the  real 
condition  of  the  cattle  when  they  reached  their 
destination.  New  York,  etc.,  R.  Co.  v.  Estill, 
147  U.  S.  591. 

3.  Written  Statements  —  Account  of  Sales,  etc. — 
An  account  of  sales  rendered  by  the  shipper's 
commission  merchant  to  him,  showing  prices 
obtained  and  the  weight  of  cattle  sold  by 
him,  is  hearsay  and  inadmissible  as  evi- 
dence in  an  action  against  the  carrier  for 
damages  caused  by  a  delay  in  transportation. 
Hess  v.  Missouri  Pac.  R.  Co.,  40  Mo.  App. 
202. 

In  another  case,  the  plaintiff  had  made  a 
contract  with  the  defendant  company  for  the 
through  shipment  of  his  sheep,  but  a  connect- 
ing line  refused  to  carry  them,  and  he  was 
compelled  to  reship  over  another  line.  In  a 
suit  against  the  company  first  carrying  he 
introduced  in  evidence  a  written  statement  of 
certain  commission  merchants  at  the  place  of 
destination,  showing  expenses  and  what  the 
sheep  sold  for,  and  also  the  written  contract 
entered  into  with  the  second  company,  and  a 
statement  showing  the  amount  of  freight  paid. 
It  was  held  that  the  defendant  company  was 
not  a  party  to  any  of  these  transactions,  and 
was  not  bound  by  them;  and  that,  if  the  facts 
contained  in  the  writings  were  pertinent,  they 
should  have  been  proven  by  the  direct  testi- 
mony of  the  parties  having  knowledge  of  the 
same.  Texas,  etc.,  R.  Co.  v.  Scrivener,  2  Tex. 
App.  Civ.  Cas.,  §  328. 
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the  condition  in  which  they  should  he 

1.  Recovery  of  Interest  —  England.  —  British 
Columbia,  etc..  Spar,  etc.,  Co.  v.  Nettleship, 
L.  R.  3  C.  P.  499- 

United  States.  —  Mobile,  etc.,  R.  Co.  v.  Jurey, 
in  U.  S.  584;  New  York,  etc.,  R.  Co.  v. 
Estill,  147  U.  S.  591;  The  Nith,  36  Fed.  Rep. 
86;  The  Gold  Hunter,  1  B.  &  H.  Adm.  300; 
Western  Mfg.  Co.  v.  The  Guiding  Star,  37 
Fed.  Rep.  641;  King  v.  Shepherd,  3  Story  (U. 
S.)  349;  Woodward  v.  Illinois  Cent.  R.  Co.,  1 
Biss.  (U.  S.)  403;  Bazin  v.  Steamship  Co.,  3 
Wall.  Jr.  (C.  C.)  229. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Mud- 
ford,  44  Ark.  439;  St.  Louis,  etc.,  R.  Co.  v. 
Phelps,  46  Ark.  485. 

Georgia.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Johnson,  85  Ga.  497. 

Iowa.  —  Mote  v.  Chicago,  etc.,  R.  Co.,  27 
Iowa  22,  1  Am.  Rep.  212;  Cobb  v.  Illinois  Cent. 
R.  Co.,  38  Iowa  601;  Robinson  v.  Merchants' 
Despatch  Transp.  Co.,  45  Iowa  470. 

Louisiana.  —  Murrell  v.  Dixey,  14  La.  Ann. 
298. 

Massachusetts.  —  Cushing  v.  Wells,  98  Mass. 
550;  Spring  v.  Haskell,  4  Allen  (Mass.)  1 12. 

Minnesota.  —  Cowley  v.  Davidson,  13  Minn. 
92.  1 

New  York.  —  Sherman  v.  Wells,  28  Barb. 
<N.  Y.)4o3. 

Ohio.  —  Erie  R.  Co.  v.  Lockwood,  28  Ohio  St. 
358. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  McCarty,  82 
Tex.  608;  Fort  Worth,  etc.,  R.  Co.  v.  Great- 
house,  82  Tex.  104. 

Vermont.  —  Blumenthal  v.  Brainerd,  38  Vt. 
402,  91  Am.  Dec.  350;  Newell  v.  Smith,  49  Vt. 
255. 

Wisconsin.  —  Chapman  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  295,  7  Am.  Rep.  81 ;  Thomas,  etc., 
Mfg.  Co.  v.  Wabash,  etc.,  R.  Co.,  62  Wis.  642, 
51  Am.  Rep.  725. 

In  Houston,  etc.,  R.  Co.  v.  Jackson,  62  Tex. 
209,  21  Am.  &  Eng.  R.  Cas.  126,  it  was  held, 
after  a  thorough  discussion  of  the  authorities, 
that,  in  actions  against  carriers  for  failure  to 
deliver  goods,  interest  on  the  value  of  the 
goods  from  the  time  they  should  have  been 
delivered  is  recoverable  as  a  matter  of  law,  the 
court  saying:  "  The  rule  allowing  interest  in 
■case  of  non-delivery  and  in  cases  in  which 
goods  are  delivered  by  the  carrier  in  a  dam- 
aged condition  depends  on  the  same  principle, 
and  in  either  case  has  for  its  purpose  the  giv- 
ing of  compensation  or  indemnity  to  the  in- 
jured party.  To  give  indemnity,  the  owner 
must  be  placed  as  near  as  may  be  in  the  same 
position  he  would  have  occupied  had  the  car- 
rier complied  with  his  contract,  which  was  that 
he  would  transport  the  cotton  in  the  condition 
in  which  he  received  it  without  unnecessary 
delay.  Had  he  done  so,  the  owner  would,  in 
all  probability,  within  ten  days  from  the  time 
the  cotton  was  delivered  to  the  carrier,  have 
received  its  value  on  sale.  Of  this  he  was 
entirely  deprived  during  the  time  the  cotton 
was  permitted  to  remain  at  the  carrier's  depot, 
and  nothing  else  than  interest  on  the  value  of 
the  cotton  at  its  place  of  destination  at  such 
time  as  it  should  have  been  delivered  will  give 
compensation  for  the  delay." 

Interest  Allowed  from  Date  of  Injury, —  In 


e  arrived.1 

some  cases  it  nas  been  laid  down  that  interest 
is  recoverable  from  the  date  of  the  injury  to 
the  goods  or  the  breach  of  contract  of  carriage. 
Illinois  Cent.  R.  Co.  v.  Haynes,  64  Miss.  604. 

Missouri.  —  In  Gray  v.  Missouri  River  Packet 
Co.,  64  Mo.  47,  which  was  a  suit  for  the  loss 
of  a  jack  transported  by  the  defendant,  the 
court  instructed  the  jury  that  if  they  found 
for  the  plaintiff  they  should  assess  his  dam- 
ages at  the  actual  value  of  the  jack  at  the  time 
it  was  shipped,  with  six  per  cent,  interest 
from  that  time,  and  the  instruction  was  held 
proper  apparently  on  the  ground  that  the  court 
thought  there  was  evidence  of  gross  negli- 
gence in  the  case,  although  this  issue  was  not 
presented  to  the  jury. 

In  Dunn  v.  Hannibal,  etc.,  R.  Co.,  68  Mo. 
268,  a  similar  instruction  was  sustained,  the 
court  saying  that  an  instruction  authorizing 
the  jury  to  allow  interest  was  properly  given. 

In  Padley  v.  Catterlin,  64  Mo.  App.  648,  the 
court  seems  to  construe  these  cases  as  holding 
that  the  recovery  of  interest  is  a  matter  of 
right. 

In  State  v.  Harrington,  44  Mo.  App.  297,  it 
was  held,  however,  that  where  an  action  ex 
delicto  is  based  upon  the  simple  negligence  of 
the  defendant,  to  whom  no  benefit  had  accrued 
or  could  accrue  by  reason  of  the  injury  or 
wrong,  interest  was  not  allowable.  See  also 
Kimes  v.  St.  Louis,  etc.,  R.  Co.,  85  Mo.  611; 
Wade  v.  Missouri  Pac.  R.  Co.,  78  Mo.  362;  De 
Steiger  v.  Hannibal,  etc.,  R.  Co.,  73  Mo.  33. 

In  New  York,  etc.,  R.  Co.  v.  Estill,  147  U. 
S.  591,  which  was  an  action  against  a  carrier  to 
recover  damages  for  injuries  received  by  cattle 
while  in  transit,  the  Supreme  Court  of  the 
United  States,  after  reviewing  various  de- 
cisions of  the  courts  of  Missouri  on  this  sub- 
ject, said:  "  It  may  not  perhaps  be  possible  to 
reconcile  with  one  another  all  of  the  foregoing 
cases,  but  on  the  whole  we  regard  it  as  an 
established  rule  of  the  Supreme  Court  of  Mis- 
souri, in  the  construction  of  the  state  statutes, 
that  the  jury  is  not  warranted  in  allowing  in- 
terest, in  a  case  like  the  present,  from  the  time 
suit  was  brought.  When  property  is  wrong- 
fully injured  or  destroyed,  it  is  supposed  that 
the  wrongdoer  derives  no  benefit." 

New  York. — In  the  older  cases  in  this  state, 
interest  is  declared  to  be  allowable  in  the  dis- 
cretion of  the  jury.    See  infra,  this  note. 

But  the  later  cases  lay  down  the  rule  stated 
in  the  text.  Sherman  v.  Wells,  28  Barb.  (N. 
Y.)  403. 

In  Dana  v.  Fiedler,  12  N.  Y.  40,  62  Am.  Dec. 
130,  it  was  held  that  in  an  action  to  recover 
damages  for  non-delivery  of  goods  interest  is 
a  legal  right  and  not  in  the  discretion  of  the 
jury,  the  court  saying  that  if  the  plaintiff  is 
not  allowed  interest  from  the  date  when  the 
goods  should  have  been  delivered,  "  this  con- 
tradictory result  follows,  that  while  an  in- 
demnity is  professedly  given,  the  law  adopts 
such  a  mode  of  ascertaining  its  amount  that 
the  longer  a  party  is  delayed  in  obtaining  it, 
the  greater  shall  its  inadequacy  become." 

Detention  as  Warehouseman .  —  In  Schwcrin 
v.  McKie,  51  N.  Y.  180,  10  Am.  Rep.  581,  it 
was  held  that,  in  an  action  against  a  ware- 
houseman, interest  on  the  value  of  the  goods 
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Tho  Fact  that  the  Shipper  was  Paying  Int 

were  intended  to  satisfy,  does  not  add 
delay  or  non-delivery,  nor  enlarge  the 

from  the  time  of  demand  and  refusal  to  the 
time  of  delivery  is  a  proper  item  of  damages. 

Trover,  —  Where  the  action  against  the  car- 
rier is  trover  for  the  wrongful  conversion  of 
goods,  interest  is  recoverable  of  right.  Mc- 
Cormick  r.  Pennsylvania  Cent.  R.  Co.,  49  N. 
Y.  303. 

The  Gate  rat  Doctrine  as  to  the  Recovery  of  In- 
terest as  Damages  in  New  York  is  stated  in  Wil- 
son v.  Troy,  135  N.  Y.  96,  31  Am.  St.  Rep. 
817,  where,  in  an  action  for  the  recovery  of 
damages  for  negligence  resulting  in  personal 
injury,  it  was  held  that  the  allowance  of  in- 
terest was  a  matter  for  the  jury.  In  deliver- 
ing the  opinion  of  the  court,  O'Brien,  J.,  said: 
"  The  earlier  cases  in  this  state  followed  the 
rule  thus  established  in  England,  and  permit- 
ted the  jury,  in  their  discretion,  to  allow  in- 
terest in  such  cases  [actions  of  trover  and 
trespass  de  bonis  asportatis\  *  *  *  The 
principle  that  the  right  to  interest  in  such  cases 
was  in  the  discretion  of  the  jury  was,  however, 
gradually  abandoned,  and  now  the  rule  is  that 
the  plaintiff  is  entitled  to  interest  on  the  value 
of  property  converted  or  lost  to  the  owner  by  a 
trespass  as  matter  of  law.  The  reason  given 
for  the  rule  is  that  interest  is  as  necessary  a 
part  of  a  complete  indemnity  to  the  owner  of 
the  property  as  the  value  itself,  and,  in  fixing 
the  damages,  is  not  any  more  in  the  discretion 
of  the  jury  than  the  value.  *  *  *  It  is  diffi- 
cult to  perceive  any  sound  distinction  between 
a  case  where  the  defendant  converts  or  carries 
away  the  plaintiff's  horse  and  a  case  where, 
through  negligence  on  his  part,  the  horse  is 
injured  so  as  to  be  valueless.  There  is  no 
reason  apparent  for  a  different  rule  of  damages 
in  the  one  case  than  in  the  other." 

Allowed  for  Gross  Negligence.  —  In  some  cases 
the  allowance  of  interest  is  said  to  turn  upon 
the  existence  of  gross  negligence,  as  if  the 
interest  were  punitive  in  its  character.  See 
Watkinson  v.  Laughton,  8  Johns.  (N.  Y.)2I3; 
Lakeman  v.  Grinnell^  5  Bosw.  (N.  Y.)  625; 
Amory  v.  M'Gregor,  15  Johns.  (N.  Y.)  24,  8 
Am.  Dec.  205;  Richmond  v.  Bronson,  5  Den. 
(N.  Y.)  55;  Fowler  v.  Davenport,  21  Tex.  635; 
Texas,  etc.,  R.  Co.  v.  Davis,  2  Tex.  App.  Civ. 
Cas.,  §  191;  Texas,  etc.,  R.  Co.  v.  Wright,  2 
Tex.  App.  Civ.  Cas.,  §  339;  Texas,  etc.,  R. 
Co.  v.  Martin,  2  Tex.  App.  Civ.  Cas.,  §  342. 

In  Discretion  of  Jury.  —  In  some  cases, 
especially  the  earlier  ones  from  New  York,  it 
was  laid  down  that  the  allowance  of  interest  in 
cases  of  this  character  lies  in  the  discretion  of 
the  jury,  the  court  declaring  this  as  a  general 
rule  governing  actions  ex  delicto.  Black  v. 
Camden,  etc.,  R.,  etc.,  Co.,  45  Barb.  (N.  Y.) 
40;  Richmond  v.  Bronson,  5  Den.  (N.  Y.)  55. 
See  also  Chicago,  etc.,  R.  Co.  v.  Ames,  40  111. 
249;  Texas,  etc.,  R.  Co.  v.  Ferguson,  1  Tex. 
App.  Civ.  Cas.,  §  1253,  9  Am.  &  Eng.  R.  Cas. 
395;  Fowler  v.  Davenport,  21  Tex.  635. 

In  Kyle  v.  Laurens  R.  Co.,  10  Rich.  L.  (S. 
Car.)  382,  70  Am.  Dec.  231,  an  action  brought 
for  the  loss  of  cotton,  the  allowance  of  interest 
was  left  to  the  jury,  and  upon  appeal  it  was 
held  that  interest  was  properly  allowed. 


erest  on  a  Debt  which  the  goods  shipped 
to  his  right  to  recover  interest  for  the 
liability  of  the  carrier.1 

An  important  distinction  would  seem  to  be- 
ignored,  however,  in  classing  together  all 
actions  ex  delicto,  or  even  all  actions  founded  on 
negligence.  When  a  suit  is  brought  to  recover 
for  personal  injuries,  the  measure  of  damages- 
is  necessarily  vague  and  uncertain,  but  where 
the  object  is  to  recover  for  injury  to  or  loss 
of  property,  the  value  of  the  goods  is  capable  of 
accurate  liquidation,  and  the  allowance  of  inter- 
est has  no  element  of  uncertainty  or  difficulty. 

It  is  to  be  noted,  too,  that  in  actions  against 
a  common  carrier  for  failure  to  deliver  or  delay 
in  delivering  goods,  the  suit  may  be  framed 
either  ex  contractu  for  the  breach  of  the  en- 
gagement, or  ex  delicto  upon  the  violation  of. 
the  public  duty.  It  makes  no  difference,  how- 
ever, whether  the  form  of  the  action  is  ex 
delicto  or  ex  contractu  ;  the  real  and  substantial 
gravamen  of  the  complaint  is  the  alleged 
breach  of  the  contract,  and  in  such  a  case  the 
same  law  is  applicable  to  both  classes  of 
actions,  and  the  measure  of  damages  is  equally 
a  question  of  law,  and  as  much  under  the  con- 
trol of  the  court,  as  if  the  right  rested  in  agree- 
ment merely.  There  are  'many  actions  nom- 
inally in  tort,  which,  in  respect  to  the  measure 
of  relief,  are  treated  as  ex  contractu,  and  in 
these  cases  a  fixed  rule  of  damages  is  adhered 
to.  See  Baltimore,  etc.,  R.  Co.  v.  Pumphrey, 
59  Md.  390. 

Illinois  —  Statutes.  —  In  Illinois  the  court  has 
declared  that  the  recovery  of  interest  depends 
entirely  upon  statute,  and  is  not  recoverable 
in  an  action  against  the  carrier  for  damages  for 
unreasonable  delay  in  transportation  of  goods. 

Illinois  Cent.  R.  Co.  v.  Cobb.  72  111.  148. 
In  this  case  the  court,  after  citing  several 
Illinois  cases,  said:  "  The  doctrine  established 
by  these  authorities  is,  where  property  has 
been  wrongfully  taken  or  converted  into 
money,  and  an  action  of  trespass  or  trover 
may  be  maintained,  interest  may  properly  be 
recovered.  And  this  is  based  upon  the  statute, 
which  authorizes  interest  when  there  has  been 
an  unreasonable  and  vexatious  delay  of  pay- 
ment. There  can  be  no  difference  between  the 
delay  of  payment  of  a  moneyed  demand  and 
one  where  property  has  been  wrongfully  taken, 
or  taken  and  converted  into  money  or  its  equiv- 
alent. *  *  *  But  in  this  case  there  is  no 
pretense  of  a  trespass  or  conversion  of  prop- 
erty, or  of  any  fraud  practiced.  The  action  is- 
based  solely  on  the  alleged  fact  that  appellant 
failed  to  ship  and  deliver  grain  within  a  reason- 
able time,  and  that  the  grain  was  damaged  in 
transitu.  If  interest  could  be  recovered  upon 
the  facts  disclosed  by  this  record,  we  can 
scarcely  conceive  of  any  action  brought  to 
recover  damages  in  which  it  might  not  be 
allowed."  The  court  distinguished  Chicago, 
etc.,  R.  Co.  v.  Ames,  40  111.  249,  where  the 
principle  was  stated  to  be  that  the  allowance 
of  interest  rests  in  the  discretion  of  the  jury,  on 
the  ground  that  the  facts  of  that  case  would 
have  authorized  an  action  of  trover  for  wrong- 
ful conversion. 

1.  Houston,  etc.,  R.  Co.  v.  Jackson,  62  Tex> 
209,  21  Am.  &  Eng.  R.  Cas.  126. 
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General  Doctrine. 


Goods  Negligently  Injured  during  Transit.  —  Where  goods  are  negligently  injured 
through  the  fault  of  the  carrier  while  in  transit,  the  same  rule  as  to  the  allow- 
ance of  interest  seems  to  apply  as  in  the  case  of  delay  in  delivery.1 

Kate  of  Interest  at  Place  of  Destination. — It  seems  that  the  rate  of  interest  properly 
allowable  in  cases  of  this  character  is  the  legal  rate  at  the  place  of  destination 
of  the  goods.2 

d.  ATTORNEY'S  FEES.  —  Attorney's  fees  are  never  recoverable  by  the  ship- 
per or  consignee  in  an  action  for  failure  or  delay  in  delivering  goods,  unless 
there  is  a  statute  specifically  providing  therefor.3 

i?.  Deduction  of  Freight  Charges. — The  general  rule  is  that  the 
freight  charges  are  to  be  deducted  from  the  market  value  of  the  goods  at  the 
time  and  place  of  delivery.4  But  this  deduction  is  not  to  be  made  except  in 
cases  where  such  charges  are  shown  to  be  still  due  and  unpaid,5  and  it  has 
been  held  that  even  then  the  deduction  is  not  to  be  made  unless  the  carrier 
properly  demands  it  by  plea  of  set-off  or  counterclaim.6 

Where  Jury  Render  Verdict  without  Deducting  Charges.  —  Where  the  verdict  is  for  the 
full  amount  of  the  value  of  the  goods  at  the  time  and  place  of  delivery,  with- 
out any  allowance  having  been  made  for  freight  charges,  it  must  be  set 
aside  and  a  new  trial  awarded.  It  cannot  be  assumed,  in  such  a  case,  that 
the  jury  allowed  interest  to  the  amount  of  these  charges  in  order  to  sustain 
such  a  verdict,  when  no  interest  was  demanded  in  the  complaint,  and  no 
instruction  as  to  allowing  interest  was  given  in  the  charge  of  the  court.7 

/.  Where  Consignee  has  Made  Advances.  —  In  cases  where  the  con- 
signee has  advanced  money  on  the  goods,  and  they  are  delivered  in  a  damaged 
state,  the  measure  of  his  damages  is  the  amount  of  his  advances,  with  interest, 
less  the  amount  the  goods  sold  for  as  damaged  goods ;  in  no  event  to  exceed 


1.  See  Dunn  v.  Hannibal,  etc.,  R.  Co.,  68  Mo. 
268;  Fort  Worth,  etc.,  R.  Co.  v.  Greathouse, 
82  Tex.  104;  Galveston,  etc.,  R.  Co.  v.  John- 
son, (Tex.  1892)  19  S.  W.  Rep.  867.  See  also 
the  first  note  to  ihis  sub-section. 

2.  Mobile,  etc.,  R.  Co.  v.  Jurey,  111  U.  S. 
584,  16  Am.  &  Eng.  R.  Cas.  132.  See  also 
New  York,  etc.,  R.  Co.  v.  Estill,  147  U.  S.  591, 
54  Am.  &  Eng.  R.  Cas.  506,  41  Fed.  Rep.  853; 
South,  etc.,  Alabama  R.Co.  v.  Jones,  56  Ala.  507. 

3.  Attorney's  Fees  —  Not  Recoverable.  —  Rich- 
mond, etc.,  R.  Co.  v.  Benson,  86  Ga.  203,  22 
Am.  St.  Rep.  446;  New  Orleans,  etc.,  R.  Co. 
v.  Moore,  40  Miss.  39. 

Under  the  Missouri  statute,  Rev.  Stat,  of 
Mo.,  S§  2590.  2597,  in  regard  to  shipments  of 
livi  stock,  a  railroad  company,  on  second 
offense,  is  liable  for  treble  damages  and  for 
attorney's  fees,  besides  the  penalty.  The  fee 
must  be  allowed  although  not  prayed  for  in 
the  petition,  the  amount  of  it  to  be  fixed  by 
the  jury.  Paddock  v.  Missouri  Pac.  R.  Co., 
1  Mo.  App.  Rep.  87. 

Appeal  Taken  for  Purposes  of  Delay.  —  No  dam- 
ages are  allowable  on  such  grounds  where  the 
questions  raised  by  the  carrier  contain  merit. 
Georgia  R.  Co.  v.  Cole,  68  Ga.  623. 

4.  See  supra,  this  section,  Market  Value, 
note  3,  p.  373. 

5.  Charges  Must  be  Shown  to  be  Due.  —  Louis- 
ville, etc.,  R.  Co.  v.  Craycraft,  12  Ind.  App. 
203;  Galveston,  etc.,  R.  Co.  v.  Ball,  80  Tex. 
602;  Missouri  Pac.  R.  Co.  v.  Fagan,  72  Tex. 
127,  13  Am.  St.  Rep.  776;  Galveston,  etc.,  R. 
Co.  v.  Kelley,  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  470. 

But  the  carrier  is  always  entitled  to  deduct 


the  amount  of  freight  charges  when  they  are 
unpaid,  Capehart  v.  Granite  Mills,  97  Ala. 
353;  Michigan  Southern,  etc.,  R.  Co.  v.  Caster, 
13  Ind.  164;  Forbes  v.  Boston,  etc.,  R.  Co., 
133  Mass.  154;  Massachusetts  L.  &  T.  Co.  v. 
Fitchburg  R.  Co.,  143  Mass.  318,  although  the 
action  is  brought  by  an  assignee  of  the  con- 
signee, and  the  contract  of  assignment,  of 
which  the  carrier  had  notice,  provided  that  the 
consignee  should  pay  the  charges. 

The  proof  must  show  the  amount  of  the 
charges  due  in  order  to  authorize  the  deduc- 
tion. Gray  v.  Missouri  River  Packet  Co.,  64 
Mo.  47. 

Stipulation  that  Shipping  Value  Shall  Govern  — 
Prepaid  Freight.  —  Where  the  parties  have  stip- 
ulated that  the  market-value  at  the  place  of 
shipment  shall  govern  the  measure  of  dam- 
ages, and  the  freight  has  been  prepaid,  the 
plaintiff  is  entitled  to  recover  both  the  market- 
value  and  the  freight  charges.  Missouri  Pac. 
R.  Co.  v,  Barnes,  2  Tex.  App.  Civ.  Cas., 
P  575.  Otherwise  the  shipper  cannot  recover 
freight  prepaid,  in  an  action  to  recover  dam- 
ages for  cattle  killed  in  transit.  Gulf,  etc.,  R. 
Co.  v.  Kemp,  (Tex.  Civ.  App.  1895)  30  S.  W. 
Rep.  714. 

Cattle  Lost  at  Sea.  —  In  The  Hugo,  61  Fed. 
Rep.  860,  which  was  an  action  to  recover  for 
cattle  lost  at  sea,  it  was  held  that  the  plaintiff 
was  entitled  to  recover  the  value  of  his  cattle, 
the  amount  of  freight  charges  prepaid  by  him, 
and  a  pro  rata  of  the  insurance. 

6.  Bamberg  v.  South  Carolina  R.  Co.,  9  S. 
Car.  61,  30  Am.  Rep.  13. 

7.  Miami  Powder  Co.  v.  Port  Roval,  etc.,  R. 
Co.,  38  S.  Car.  78,  55  Am.  &  Eng.  R.  Cas.  688. 
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the  market  value  at  the  point  of  destination  of  the  goods  in  a  sound  state.1 

g.  Where  Carrier  Acts  Also  as  Factor.  —  Where  the  carrier  under- 
takes to  do  something  more  than  merely  transport  and  deliver  the  goods, 
.is  where  it  agrees  to  sell  them  for  the  shipper,  the  measure  of  damages  for  a 
breach  of  the  undertaking  as  to  selling  or  carrying  is  the  actual  loss  to  the 
shipper  resulting  directly  from  the  breach.2 

//.  Purpose  OF  Shipment.  —  The  purpose  for  which  the  goods  were 
shipped  is  immaterial,  and  cannot  affect  the  measure  of  recovery  one  way  or 
the  other,3  with  the  exception  that  special  circumstances  may  be  shown  by 
the  shipper  or  consignee  where  it  appears  that  the  carrier  was  informed  of 
them  at  the  time  of  the  shipment. 

2.  Where  Goods  are  Merely  Damaged.  —  Where  the  goods  are  merely  dam- 
aged and  all  are  delivered  in  the  damaged  state,  the  measure  of  damages  is- 
the  same  as  in  the  case  of  a  total  loss,  except  that  the  carrier  is  entitled  to- 
have  deducted  the  fair  value  at  the  time  and  place  of  delivery,  of  the  goods  in 
their  damaged  state.4 


1.  Where  Consignee  has  Advanced  Money  on 
Goods. —  If  the  consignee's  advances  and  in- 
terest exceed  such  market  value  of  the  goods 
in  a  sound  state,  he  must  look  alone  to  the 
consignor.  Burritt  v.  Rench,  4  McLean  (U. 
S.)  325;  Ober  v.  Indianapolis,  etc.,  R.  Co.,  13 
Mo.  App.  81. 

2.  Where  Carrier  Undertakes  to  Sell  Goods  for 
Shipper. —  In  Calvin  v.  Jones,  3  Dana  (Ky.) 
576,  the  owner  of  a  vessel  agreed  to  carry  pork 
for  the  shipper  to  a  certain  market  and  sell  it 
for  a  fixed  price,  or  leave  it  with  a  commission 
merchant  in  case  a  sale  at  such  price  was  im- 
practicable. The  sale  was  not  made,  and  the 
pork  was  left  as  agreed.  In  an  action  against 
the  owner  of  the  vessel  for  a  delay  in  making 
the  voyage  and  a  failure  to  exercise  diligence 
in  making  the  sale,  it  was  held  that  the  meas- 
ure of  damages  was  not  the  value  of  the  pork 
at  the  price  at  which  the  defendant  was  at 
liberty  to  sell,  nor  its  actual  value,  but  all  such 
damages  as  the  plaintiff  actually  sustained 
in  consequence  of  the  defendant's  negligence. 

3.  Purpose  of  Shipment  Immaterial.  —  Whether 
cattle  injured  during  transportation  were 
shipped  for  purposes  of  sale,  or  to  be  pas- 
tured, or  for  breeding  purposes,  the  rule  as 
to  the  measure  of  damages  for  a  loss,  delay,  or 
injury  is  the  same.  Estill  v.  New  York,  etc., 
R.  Co.,  41  Fed.  Rep.  849,  147  U.  S.  591;  Gulf, 
etc.,  R.  Co.  v.  Stanley,  (Tex.  Civ.  App.  1895)  29 
S.  W  .  Rep.  806,  (Tex.  1895)33  S.  W.  Rep.  109. 
See  also  Smith  v.  Griffith,  3  Hill  (N.  Y.)  333, 
38  Am.  Dec.  639. 

Cattle  Shipped  to  be  Kept  by  Owner.  —  Compare 
Gulf,  etc.,  R.  Co.  v.  Godair,  3  Tex.  Civ.  App. 
514,  where  the  court  holds  that  while  the  meas- 
ure of  damages  in  case  of  an  injury  to  cattle 
in  course  of  transportation  is  the  difference  be- 
tween their  value  at  their  destination  if  they 
had  not  been  injured,  and  that  as  they  were 
actually  delivered,  yet  this  rule  does  not  apply 
when  the  cattle  are  not  to  be  sold,  but  are  to 
be  kept  by  the  owner.  In  the  latter  event 
the  measure  of  the  owner's  recovery  is  the 
actual  damage  to  the  stock,  together  with 
any  expense  the  owner  may  properly  have  in- 
curred in  treating  and  caring  for  them  until 
they  recovered  from  the  injury.  See  also  St. 
Louis,  etc.,  R.  Co.  v.  Hindsman,  1  Tex.  App. 
Civ.  Cas.,  §  204. 


4.  In  Case  of  Injury  Merely.  —  The  authori- 
ties vary  in  their  statement  of  the  rule,  but 
all  agree  on  the  principle. 

England.  —  Higginbotham  v.  Great  North- 
ern R.  Co.,  2  F.  &  F.  796,  10  W.  R.  358. 

United  States.  —  The  Mangalore,  9  Sawy. 
(U.  S.)  71,  23  Fed.  Rep.  463;  Estill  v.  New 
York,  etc.,  R.  Co.,  41  Fed.  Rep.  849;  Western 
Mfg.  Co.  v.  The  Guiding  Star,  37  Fed.  Rep. 
641;  New  York,  etc.,  R.  Co.  v.  Estill,  147  U. 
S.  591,  41  Fed.  Rep.  849. 

Louisiana.  —  Henderson  v.  Maid  of  Orleans, 
12  La.  Ann.  352;  Corso  v.  New  Orleans,  etc.,. 
R.  Co.,  48  La.  Ann.  1286. 

Massachusetts.  —  Smith  v.  New  Haven,  etc.,. 
R.  Co.,  12  Allen  (Mass.)  531,  90  Am.  Dec.  166. 

Michigan.  —  Marquette,  etc.,  R.  Co.  v. 
Langton,  32  Mich.  251. 

Missouri.  —  Harvey  v.  Terre  Haute,  etc.,  R. 
Co.,  6  Mo.  App.  585,  affirmedxn  74  Mo.  538;  Heil 
v.  St.  Louis,  etc.,  R.  Co.,  16  Mo.  App.  363. 

New  York.  —  Black  v.  Camden,  etc.,  R.. 
etc.,  Co.,  45  Barb.  (N.  Y.)  40. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v. 
Trent,  16  Lea  (Tenn.)  420. 

Texas.  —  Atchison,  etc.,  R.  Co.  v.  Grant,  6 
Tex.  Civ.  App.  674;  Texas,  etc.,  R.  Co.  v. 
Klepper,  (Tex.  Civ.  App.  1893)  24  S.  W.  Rep. 
567;  Missouri  Pac.  R.  Co.  v.  Breeding,  4  Tex. 
App.  Civ.  Cas.,  §  154;  International,  etc.,  R. 
Co.  v.  Dimmit  County  Pasture  Co.,  5  Tex.  Civ. 
App.  186;  Houston,  etc.,  R.  Co.  v.  Williams, 
(Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  556; 
Fort  Worth,  etc.,  R.  Co.  v.  Greathouse,  82: 
Tex.  104. 

Injury  Occurring  during  Loading  for  Shipment, 

—  The  rule  of  the  text  applies  although  the 
injury  occurred  at  the  point  of  shipment  while 
the  cattle  were  being  loaded  on  the  cars.  Gal- 
veston, etc.,  R.  Co.  v.  Herring,  (Tex.  Civ. 
App.  1894)  28  S.  W.  Rep.  580. 

Cattle  Shipped  for  Particular  Purpose.  —  The 
fact  that  the  cattle  injured  are  being  shipped 
for  pasturage  merely,  and  not  for  market,  will 
not  affect  the  rule  of  the  text.  Gulf,  etc.,  R. 
Co.  v.  Stanley,  (Tex.  Civ.  App.  1895)  29  S.  W. 
Rep.  806,  (Tex.  1895)  33  S.  W.  Rep.  109. 

Injury  to  Stock  in  Transit  —  General  Rule.  — 
The  measure  of  recovery  is  the  difference  be- 
tween the  market  value  of  the  stock  as  they 
actually  arrived  and  their  market  value  in  the 
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Expenses  in  Eepairing  Damage. — In  case  the  damages  are  such  as  are  reparable 
without  undue  expense,  the  owner  may  recover  the  reasonable  costs  and 
expenses  incurred  by  him  in  repairing  them,  and  also  a  fair  compensation 
for  the  loss  of  the  use  of  the  goods  during  such  time.1 

Care  Must  be  Exercised  to  Lighten  Loss. —  Where  goods  are  received  in  a  dam- 
aged condition,  the  consignee  is  bound  to  exercise  reasonable  care  in  order  to 
render  the  effects  of  the  injury  as  slight  as  practicable,  and  he  cannot  recover 


condition  in  which  they  should  have  arrived 
if  they  had  been  properly  carried.  Gulf,  etc., 
R.  Cc.  v.  Simmons,  (Tex.  Civ.  App.  1894)  28 
S.  W.  Rep.  825;  St.  Louis  South  Western  R. 
Co.  v.  Smith,  11  Tex.  Civ.  App.  550;  Texas, 
etc.,  R.  Co.  v.  Avery,  (Tex.  Civ.  App.  1895) 
33  S.  W.  Rep.  704;  Texas,  etc.,  R.  Co.  v. 
Birchfield,  (Tex.  Civ.  App.  1896)33  S.  W.  Rep. 
1022;  Missouri,  etc.,  R.  Co.  v.  Cobb,  (Tex.  Civ. 
App.  1896)  36  S.  W.  Rep.  500;  Reeves  v. 
Texas,  etc.,  R.  Co.,  11  Tex.  Civ.  App.  514; 
Galveston,  etc.,  R.  Co.  v.  Johnson,  (Tex. 
1892)  19  S.  W.  Rep.  867. 

It  is  error  to  instruct  the  jury  that  the  meas- 
ure of  damages  is  the  difference  between  the 
market  value  at  the  place  of  destination  and 
what  that  value  would  have  been  had  the  stock 
arrived  in  good  condition.  The  phrase  '  good 
condition  "  may  imply  that  the  plaintiff  could 
recover  for  the  damage  that  was  naturally  in- 
cident to  the  trip.  Galveston,  etc.,  R.  Co.  v. 
Johnson,  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep. 
428. 

Injury  Does  Not  Create  Liability  for  Total  Value 
of  Goods.  —  The  mere  fact  that  the  goods  are 
injured  by  a  delay  does  not  render  the  carrier 
liable  for  their  full  value  if  they  are  still  appli- 
cable to  the  use  for  which  they  were  intended. 
Hackett  v.  Boston,  etc.,  R.  Co.,  35  N.  H.  390. 

Plaintiff  Must  Prove  Value  if  Properly  Trans- 
ported. —  The  plaintiff  must  show  what  the 
property  would  have  been  worth  at  the  place 
of  destination  had  it  been  safely  carried  there, 
and  in  the  absence  of  any  such  proof  a  verdict 
in  his  favor  cannot  stand.  Galveston,  etc.,  R. 
Co.  v.  Silegman,  (Tex.  Civ.  App.  1893)  23  S. 
W.  Rep.  298. 

Practical  Total  Loss. —  If  the  damages  are 
such  as  to  constitute  practically  a  total  loss  of 
the  goods,  the  shipper  may  recover  their  entire 
value.  Thomas,  etc.,  Mfg.  Co.  v.  Wabash, 
etc.,  R.  Co.,  62  Wis.  642,  51  Am.  Rep.  725. 

Nominal  Damages.  —  Damages  in  this  connec- 
tion being  compensatory  merely,  actual  dam- 
age must  be  proved.  Where  the  consignee, 
by  an  actual  sale  of  the  goods  and  receipt  of 
the  price,  protects  himself  from  any  loss  re- 
sulting from  the  goods  being  damaged  while 
in  course  of  transportation,  he  cannot  recover 
more  than  nominal  damages.  The  fact  that 
he  may,  on  account  of  a  warranty  or  of  fraud 
in  making  such  a  sale,  be  made  liable  to  re- 
fund to  the  purchaser  a  part  of  the  price,  will 
not  entitle  him  to  proceed  against  the  carrier 
before  the  refunding,  merely  on  the  contin- 
gency that  his  liability  may  at  some  time  be 
enforced.  If  he  has  protected  himself  as  to 
only  a  part  of  the  consignment,  he  may  recover 
actual  damages  as  to  the  part  unprotected. 
Henry  v.  Central  R.,  etc.,  Co.,  89  Ga.  815. 

Nominal  damages  only  are  recoverable 
where  the  damage  results  from  the  shipper's 


negligence  in  packing,  although  the  carrier 
may  have  been  guilty  of  a  breach  of  contract. 
Baldwin  v.  London,  etc.,  R.  Co..  9  Q.  B.  Div. 
582,  9  Am.  &  Eng.  R.  Cas.  175. 

Where  Carrier  Delivers  Goods  Different  from 
Those  Shipped. —  In  Memphis,  etc..  Packet  Co. 
v.  Abell,  (Ky.  1895)  30  S.  W.  Rep.  658,  it  ap- 
peared that  the  carrier,  instead  of  delivering  the 
hogs  shipped  by  the  plaintiff,  delivered  others 
of  less  weight  and  value.  It  was  held  that  the 
plaintiff  was  entitled  to  recover  the  difference 
between  the  value  of  the  hogs  shipped  and 
that  of  those  delivered  to  him;  and  this, 
whether  the  mistake  was  due  to  the  carrier's 
negligence  or  not. 

Evidence  of  Price  Paid  by  Shipper  for  a  horse  is 
not  admissible  in  an  action  to  recover  for  an 
injury  to  the  horse  while  in  course  of  trans- 
portation. Galveston,  etc.,  R.  Co.  v.  Tuckett, 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  150. 

Memorandum  Made  at  Time  of  Delivery  is  ad- 
missible to  show  the  extent  of  the  injury  sus- 
tained by  the  goods  shipped.  Vicksburg,  etc.. 
R.  Co.  v.  Stocking,  (Miss.  1892)  13  So.  Rep.  469. 

Presumption  as  to  Extent  of  Loss.  —  Where  the 
plaintiff  shipped  a  lot  of  sugar  in  bags  which 
were  received  by  the  carrier  in  good  order,  and 
on  delivery  some  of  the  bags  are  empty,  the 
presumption,  in  the  absence  of  proof,  is  that 
the  bags  were  full  when  shipped,  and  that 
their  average  weight  was  that  of  the  lightest 
bags  shipped.  The  Euripides,  63  Fed.  Rep. 
140. 

1.  Expenses  Incurred  in  Repairing  Damage.  — 

Savannah,  etc.,  R.  Co.  v.  Pritchard,  77  Ga. 
412,  4  Am.  St.  Rep.  92;  Winne  v.  Illinois 
Cent.  R.  Co.,  31  Iowa  583,  1  Am.  Ry.  Rep. 
460;  Robertson  v.  National  Steamship  Co.,  60 
N.  Y.  Super.  Ct.  132;  reversed  on  another 
point,  139  N.  Y.  416.  See  also  Wabash,  etc., 
R.  Co.  v.  Lynch,  12  111.  App.  365. 

Where  cotton  which  has  been  injured  while 
in  the  hands  of  the  defendant  company  can- 
not be  sold  at  its  destination  nor  shipped  to 
other  points  while  in  its  damaged  state,  the 
reasonable  cost  of  re-packing  it  so  that  it 
may  be  shipped  and  sold  may  be  included 
in  the  damages  recoverable  of  the  company. 
Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex.  674,  13 
Am.  &  Eng.  R.  Cas.  464. 

Where  live  stock  are  injured  and  the  plain- 
tiff is  obliged  to  keep  them  for  a  long  time 
before  they  are  salable,  a  reasonable  amount 
may  be  recovered  for  the  expense  of  so  keep- 
ing them.  Galveston,  etc.,  R.  Co.  v.  Tuckett, 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  150. 

Expenses  Incurred  in  Seeking  for  Goods  may 
also  be  recovered.  North  Missouri  R.  Co.  v. 
Akers,  4  Kan.  453,  96  Am.  Dec.  183;  Savan- 
nah, etc.,  R.  Co.  <'.  Pritchard,  77  Ga.  412,  4 
Am.  St.  Rep.  92.  Compare  Western  Mfg.  Co. 
v.  The  Guiding  Star,  37  Fed.  Rep.  641. 
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for  losses  which  such  care  on  his  part  would  have  prevented.1 

Whore  Expense  of  Repair  Would  Exceed  Value.  —  But  if  the  property  is  SO  damaged 

as  tn  In-  beyond  repair  except  at  an  expense  exceeding  its  value,  the  consignee 
may  refuse  to  receive  it,  and  may  recover  as  for  a  total  loss.8 

Permanent  and  Temporary  Injuries. —  If  an  injury  is  proven,  the  shipper  is  enti- 
tled to  recover,  whether  it  is  permanent  or  merely  temporary,  and  the  rule  as 
to  i  lie  measure  of  damages  is  the  same  as  in  cases  of  other  injury.3 

3.  In  Case  of  Delay.  —  Where  there  is  a  delay  for  which  the  carrier  is  liable,4 
the  measure  of  damages  is  the  difference  between  the  market  value  of  the 
property  at  the  time  and  place  at  which  the  delivery  should  have  been  made 
and  the  same  value  when  delivery  was  actually  made,  whether  the  differ- 
ence in  value  was  the  result  of  a  decline  in  the  market  or  of  an  injury  suffered 
by  the  goods  in  consequence  of  the  delayed  delivery.  Interest  should  be 
added,  and  the  freight  charges,  if  unpaid,  should  be  deducted.5 


1.  Consignee  Must  Render  Damage  as  Slight  as 
Possible.  —  Thus,  where  the  shipment  consisted 
of  fruit  trees  and  they  were  somewhat  damaged 
wlu  n  they  reached  the  consignee,  he  could  re- 
cover for  the  damage  which  had  been  caused 
up  to  the  time  of  their  delivery  to  him,  but 
not  for  the  loss  of  trees  which  died  afterwards 
through  his  neglect.  Missouri  Pac.  R.  Co.  v. 
Rushin,  3  Tex.  App.  Civ.  Cas.,  §  317.  See  also 
Tardos  v.  Chicago,  etc.,  R.  Co.,  35  La.  Ann.  15; 
Grindle  v.  Eastern  Express  Co.,  67  Me.  317, 
124  Am.  Rep.  31;  Hackett  v.  Boston,  etc.,  R. 
Co.,  35  N.  H.  390;  Hamilton  v.  McPherson, 
28  N.  Y.  72,  84  Am.  Dec.  330;  Houston,  etc., 
R.  Co.  v.  Williams,  (Tex.  Civ.  App.  1895)  31 
S.  W.  Rep.  556. 

2.  When  Not  Bound  to  Receive.  —  Texas,  etc., 
R.  Co.  v.  Logan,  3  Tex.  App.  Civ.  Cas.,  §  186; 
Thomas,  etc.,  Mfg.  Co.  v.  Wabash,  etc.,  R. 
Co.,  62  Wis.  642,  51  Am.  Rep.  725.  See 
supra,  this  title,  When  Liability  Ends  —  Where 
Consignee  Refuses  to  Receive. 

3.  Gulf,  etc.,  R.  Co.  v.  Simmons,  (Tex.  Civ. 
App.  1894)  28  S.  W.  Rep.  825. 

4.  See  supra,  this  title,  Liability  for  Delay. 

5.  England.  —  Rice  v.  Baxendale,  7  H.  &  N. 
436;  Wilson  v.  Lancashire,  etc.,  R.  Co.,  9  C.  B. 
N.  S.  632,  99  E.  C.  L.  632;  British  Columbia, 
■etc.,  Spar,  etc.,  Co.  v.  Nettleship,  L.  R.  3  C. 
P.  499;  Woodger  v.  Great  Western  R.  Co.,  L. 
R.  2  C.  P.  318;  Collard  v.  South  Eastern  R. 
Co.,  7  H.  &  N.  79;  Great  Western  R.  Co.  v. 
Redmayne,  L.  R.  I  C.  P.  330.  Compare  The 
Parana,  2  Prob.  Div.  118,  holding  that  no 
damages  are  recoverable  for  a  fall  in  the  mar- 
ket during  a  delay  on  a  sea  voyage. 

United  States. — The  Vaughan,  14  Wall.  (U. 
:S.)  258. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v. 
Phelps,  46  Ark.  485;  Murrell  v.  Pacific  Ex- 
press Co.,  54  Ark.  22,  26  Am.  St.  Rep.  17  (ex- 
pense of  telegraphing,  etc.,  also  recoverable). 

California.  —  Ringgold  v.  Haven,  I  Cal.  108; 
Hart  v.  Spalding,  1  Cal.  213. 

Delaware.  —  McHenry  v.  Philadelphia,  etc., 
R.  Co.,  4  Harr.  (Del.)  448. 

Georgia.  —  Atlanta,  etc.,  R.  Co.  v.  Texas 
Grate  Co.,  81  Ga.  602,  40  Am.  &  Eng.  R.  Cas. 
130;  Skellie  v.  Central  R.,  etc.,  Co.,  81  Ga.  56; 
East  Tennessee,  etc.,  R.  Co.  v.  Johnson,  85 
Ga.  497,  45  Am.  &  Eng.  R.  Cas.  340,  note. 

Lllinois.  —  Illinois  Cent.  R.  Co.  v.  McClellan, 
54  111.  58,  5  Am.  Rep.  83;  Chicago,  etc.,  R. 
«Co.  v.  Dickinson,  74  111.  249;  Chicago,  etc., 


R.  Co.  v.  Stanbro,  87  111.  195;  Sangamon,  etc., 
R.  Co.  v.  Henry,  14  111.  156;  Illinois  Cent.  R. 
Co.  v.  Cobb,  72  111.  148. 

Indiana.  —  Michigan  Southern,  etc.,  R.  Co. 
v.  Caster,  13  Ind.  164. 

Iowa.  —  Bridgman  v.  The  Steamboat  Emily, 
18  Iowa  509;  Hudson  v.  Northern  Pac.  R.  Co., 
92  Iowa  231. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Reynolds, 
8  Kan.  623,  5  Am.  Ry.  Rep.  260;  Missouri 
Pac.  R.  Co.  v.  McGrath,  3  Kan.  App.  220. 

Maine. — Weston  v.  Grand  Trunk  R.  Co., 
54  Me.  376,  92  Am.  Dec.  552;  Dunham  v.  Bos- 
ton, etc.,  R.  Co.,  70  Me.  164,  35  Am.  Rep.  314. 

Massachusetts.  —  Ingledew  v.  Northern  R. 
Co.,  7  Gray  (Mass.)  86;  Cutting  v.  Grand  Trunk 
R.  Co.,  13  Allen  (Mass.)  381;  Scott  v.  Boston, 
etc.,  Steamship  Co.,  106  Mass.  468;  Spring  v. 
Haskell,  4  Allen  (Mass.)  112;  Smith  v.  New 
Haven,  etc.,  R.  Co.,  12  Allen  (Mass.)  531,  90 
Am.  Dec.  166;  Fox  v.  Boston,  etc.,  R.  Co.,  148 
Mass.  220,  37  Am.  &  Eng.  R.  Cas.  632. 

Michigan.  —  Sisson  v.  Cleveland,  etc.,  R. 
Co.,  14  Mich.  489,  90  Am.  Dec.  252;  Ward's 
Cent.,  etc.,  Lake  Co.  v.  Elkins,  34  Mich.  439, 
22  Am.  Rep.  544.  See  also  Housemann  v. 
Merchants'  Dispatch  Transp.  Co.,  104  Mich. 
300. 

Minnesota.  —  Whalon  v.  Aldrich,  8  Minn. 
34°- 

Mississippi.  —  New  Orleans,  etc.,  R.  Co.  v. 
Tyson,  46  Miss.  729;  Vicksburg,  etc.,  R.  Co. 
v.  Ragsdale,  46  Miss.  458. 

Missouri.  —  Faulkner  v.  South  Pac.  R.  Co., 
51  Mo.  311,  3  Am.  Ry.  Rep.  293;  Lesinsky 
v.  Great  Western  Dispatch,  13  Mo.  App.  575; 
Rankin  v.  Pacific  R.  Co.,  55  Mo.  167;  Gelvin 
v.  Kansas  City,  etc.,  R.  Co.,  21  Mo.  App.  273; 
Armstrong  v.  Missouri  Pac.  R.  Co.,  17  Mo. 
App.  403;  Sturgeon  v.  St.  Louis,  etc.,  R.  Co., 
65  Mo.  569;  Wilson  v.  Missouri  Pac.  R.  Co.,  2 
Mo.  App.  Rep.  1366. 

New  Hampshire.  —  Bailey  v.  Shaw,  24  N.  H. 
297,  55  Am.  Dec.  241. 

New  York.  —  Ward  v.  New  York  Cent.  R. 
Co.,  47  N.  Y.  29,  7  Am.  Rep.  405,  1  Am.  Ry. 
Rep.  452;  Sherman  v.  Hudson  River  R.  Co., 
64  N.  Y.  254;  Griffin  v.  Colver,  16  N.  Y.  4S9, 
69  Am.  Dec.  718;  Medbury  v.  New  York,  etc., 
R.  Co..  26  Barb.  (N.  Y.)  564;  Lakeman  v.  Grin- 
nell,  5  Bosw.  (N.  Y.)  625;  Holden  t.  New  York 
Cent.  R.  Co.,  54  N.  Y.  662;  Kent  v.  Hudson 
River  R.  Co.,  22  Barb.  (N.  Y.)  278;  Livingston 
v.  New  York  Cent.,  etc.,  R.  Co.,  5  Hun  (N.  Y.) 
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Contract  for  Delivery  by  Fixed  Date.  —  It  is  immaterial  in  this  connection  whether 
the  carrier  had  undertaken  specially  to  deliver  by  a  fixed  date  or  not,  that 


562;  Robertson  v.  National  Steamship  Co.,  60 
N.  Y.  Super.  Ct.  132.  This  rule  seems  at  one 
time  to  have  been  denied.  Wibert  v.  New 
York,  etc.,  R.  Co.,  19  Barb.  (N.  Y.)  36;  Jones 
v.  New  York,  etc.,  R.  Co.,  29  Barb.  (N.  Y.)  633; 
Conger  v.  Hudson  River  R.  Co.,  6  Duer  (N. 
Y.)  375;  Kirkland  v.  Leary,  2  Sweeny  (N.  Y.) 

North  Carolina.  —  Lindley  v.  Richmond, 
etc.,  R.  Co.,  88  N.  Car.  547,  9  Am.  &  Eng.  R. 
Cas.  31. 

Ohio.  —  Devereux  v.  Buckley,  34  Ohio  St.  16, 
32  Am.  Rep.  342,  21  Am.  Ry.  Rep.  72. 

Pennsylvania. — See  Hand  v.  Baynes,  4 
Whart.  (Pa.)  204,  33  Am.  Dec.  54. 

The  consignee  may  recover  damages,  as 
stated  in  the  text,  for  a  failure  on  the  part  of 
the  company  to  deliver  the  goods  within  a 
reasonable  time,  but  he  cannot  treat  the  goods 
as  lost  and  sue  for  their  value  without  show- 
ing that  they  have  so  depreciated  in  value 
that  they  cannot  be  used  after  their  arrival. 
Tanner  v.  Oil  Creek  R.  Co.,  53  Pa.  St.  411. 

South  Carolina.  —  Nettles  v.  South  Carolina 
R.  Co.,  7  Rich.  L.  (S.  Car.)  190,  62  Am.  Dec. 
409. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co. 
■v.  Hale,  85  Tenn.  69,  27  Am.  &  Eng.  R.  Cas. 
36;  Louisville,  etc.,  R.  Co.  v.  Mason,  11  Lea 
(Tenn.)  116,  16  Am.  &  Eng.  R.  Cas.  241. 

Texas.  —  International,  etc.,  R.  Co.  v. 
Philips,  63  Tex.  590;  International,  etc.,  R. 
Co.  v.  Anderson,  3  Tex.  Civ.  App.  8;  Missouri 
Pacific  R.  Co.  v.  Russell,  (Tex.  1891)  18  S.  W. 
Rep.  594;  Galveston,  etc.,  R.  Co.  v.  Douglass, 
1  Tex.  App.  Civ.  Cas.,  §  67;  Gulf,  etc.,  R.  Co. 
-z/.McAulay,  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  475 ;  Missouri  Pac.  R.  Co.  v.  White,  3  Tex. 
App.  Civ.  Cas.,  §  160;  San  Antonio,  etc.,  R. 
Co.  v.  Pratt,  (Tex.  1896;  34  S.  W.  Rep.  445; 
Missouri,  etc.,  R.  Co.  v.  Darlington,  (Tex.  Civ. 
App.  1895)  30  S.  W.  Rep.  251. 

Vermont.  —  Blumenthal  v.  Brainerd,  38  Vt. 
402,  91  Am.  Dec.  350;  Newell  v.  Smith,  49  Vt. 
255,  17  Am.  Ry.  Rep.  100;  King  v.  Wood- 
bridge,  34  Vt.  565. 

Wisconsin.  —  Peet  v.  Chicago,  etc.,  R.  Co., 

20  Wis.  594,  91  Am.  Dec.  446. 

Where  Special  Contract  Fixes  a  Penalty  for 
Delay.  —  In  the  case  of  Nudd  v.  Wells,  11  Wis. 
407,  the  contract  of  shipment  provided  that  if 
the  goods  were  not  delivered  in  ten  days  the 
carrier  would  remit  five  cents  per  hundred 
pounds  from  the  freight  charges  for  every 
day's  delay  thereafter.  It  was  held  that  the 
contract  must  be  taken  as  referring  to  a  tem- 
porary delay  merely,  the  penalty  for  which 
would  be  limited  to  the  amount  of  the  freight 
charges,  and  did  not  embrace  a  case  where 
there  was  an  entire  failure  to  deliver. 

Mere  Delay  Not  a  Conversion.  —  A  consignee 
has  no  right,  merely  because  there  was  an 
unreasonable  delay,  to  refuse  to  receive  the 
goods,  and  sue  for  their  entire  value.  St. 
Louis,  etc.,  R.  Co.  v.  Mudford,  44  Ark.  439, 

21  Am.  &  Eng.  R.  Cas.  139;  Briggs  v.  New 
York  Cent.  R.  Co.,  28  Barb.  (N.  Y.)  515.  See 
infra,  this  title,  Failure  or  Refusal  of  Consignee 
to  Receive. 

5  C.  of  L. — 25  1 


Interest.  —  Interest  on  the  value  of  the  goods 
for  the  length  of  time  they  are  delayed  is  re- 
coverable as  damages.  Murrell  v.  Dixey,  14 
La.  Ann.  298;  Smith  v.  Whitman,  13  Mo.  352; 
Laurent  v.  Vaughn,  30  Vt.  90;  East  Tennes- 
see, etc.,  R.  Co.  v.  Johnson,  85  Ga.  497;  Wood- 
ward v.  Illinois  Cent.  R.  Co.,  1  Biss.  (U.  S.) 
447.    See  supra,  this  section,  Interest. 

Evidence  of  Values.  —  Where  the  suit  is  for 
delay  in  the  delivery  of  grain  and  the  plaintiff 
has  proved  the  market  price  of  such  grain,  at 
the  point  to  which  it  was  destined,  at  the  time 
when  it  should  have  arrived  had  there  been 
no  delay,  the  defendant  carrier  has  a  right  to 
prove  that  the  plaintiff  sold  grain  of  the  same 
character  at  the  same  point,  during  the  time 
his  grain  was  actually  arriving  there  on  the 
defendant's  trains,  at  a  certain  price,  as  a  fact 
tending  to  establish  the  market  price  at  that 
time.    Illinois  Cent.  R.  Co.  v.  Cobb,  72  111.  148. 

Fluctuations  in  the  market  value  of  the 
goods  during  the  period  of  the  delay  may  be 
shown.  Chicago,  etc.,  R.  Co.  v.  Wolcott,  141 
Ind.  267,  61  Am.  &  Eng.  R.  Cas.  135;  The 
Caledonia,  157  U.  S.  124. 

Where  the  testimony  of  the  only  witness 
testifying  as  to  the  decline  in  the  market  dur- 
ing the  period  of  the  delay  consists  of  two 
contradictory  statements,  one  made  upon  di- 
rect examination  and  the  other  upon  cross- 
examination,  and  there  is  no  explanation  of 
the  discrepancy,  the  evidence  is  not  sufficient 
to  support  a  judgment  for  damages  and  the 
plaintiff  cannot  recover.  Easton  v.  Dudley, 
78  Tex.  236,  45  Am.  &  Eng.  R.  Cas.  340. 

Delay  in  Delivering  Corpse.  —  In  Wells,  etc., 
Express  &.  Fuller,  (Tex.  Civ.  App.  1896) 
35  S.  W.  Rep.  824,  which  was  an  action 
against  an  express  company  for  delay  in  de- 
livering a  corpse,  the  body  of  the  plaintiff's  son, 
whereby  funeral  services  could  not  be  held  at 
the  church,  but  the  burial  had  to  be  done  at 
night,  a  verdict  of  two  thousand  dollars  was 
sustained. 

Shipment  to  Foreign  Country  —  Different  Stand- 
ards of  Money. —  In  the  case  of  stock  shipped  to 
Mexico,  where  a  different  standard  of  money 
prevails,  the  measure  of  damages  is  as  stated 
in  the  text,  but  the  standard  of  the  L'nited 
States  must  be  taken  in  both  places  as  the 
measure  of  value  in  money.  Mexican  Nat.  R. 
Co.  v.  Garcia,  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  780. 

Where  Parts  of  Shipment  are  Delayed  Differ- 
ently—  Gain  by  Delay.- — Where  two  portions  of 
the  shipment  are  delayed,  and  one  longer 
than  the  other,  if  a  profit  is  made  on  one  por- 
tion in  consequence  of  the  delay,  it  should  be 
deducted  from  the  loss  sustained  as  to  the 
other  part  by  reason  of  the  delay.  Gulf,  etc., 
R.  Co.  v.  ^Hughes,  (Tex.  Civ.  App.  1895)31  S. 
W.  Rep.  411.  See  also,  as  to  portion  of  goods 
being  delayed,  Texas,  etc.,  R.  Co.  v.  Boggs, 
(Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  1089. 

Market  Values  at  Place  of  Destination  and  not 
elsewhere  are  to  be  considered.  Missouri, 
etc.,  R.  Co.  v.  Quinn,  (Tex.  Civ.  App.  1895) 
29  S.  W.  Rep.  404. 

Failure  to  Furnish  Cars.  —  The  rule  of  the 
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being  .1  matter  affecting  merely  the  liability  of  the  company,  and  not  the 
measure  of  damages  recoverable.1 

Any  Additional  Necessary  Expense  Incurred  by  the  Shipper  or  Consignee  in  respect  of 
the  goods  in  consequence  of  the  delay  may  be  included  in  the  recovery.8 


text  applies  in  a  case  where  the  delay  com- 
plained of  is  due  to  the  failure  of  the  carrier 
to  furnish  cars  as  it  had  contracted  to  do.  See 
Gulf,  etc.,  R.  Co.  v.  McCarty,  82  Tex.  608; 
Missouri  Pac.  R.  Co.  v.  Nicholson,  2  Tex. 
App.  Civ.  Cas.,  §  168;  Birney  v.  Wabash,  etc., 
R.  Co.,  20  Mo.  App.  470. 

Decline  in  the  Market.  —  A  decline  in  the  mar- 
ket between  the  time  the  goods  should  have 
been  delivered  and  when  they  were  actually 
delivered  may  be  shown,  but  not  a  decline  be- 
tween the  lime  when  the  goods  were  delivered 
and  when  they  were  actually  sold.  Glascock 
:•.  Chicago,  etc.,  R.  Co.,  69  Mo.  589. 

Where  Delay  Causes  a  Total  Loss. —  If,  in  con- 
sequence of  the  delay,  the  goods,  without 
being  injured  in  substance,  become  wholly 
worthless  because  they  are  valuable  only  at  a 
certain  time,  the  shipper  may  recover  as  for  a 
total  loss.  Schulze  v.  Great  Eastern  R.  Co., 
19  Q.  B.  Div.  30,  30  Am.  &  Eng.  R.  Cas.  134. 

Only  Actual  and  Legitimate  Damages  Recover- 
able. —  The  damages  recoverable  from  a  carrier 
for  an  unreasonable  delay  are  only  such  as 
are  actual  and  legitimate.  The  carrier  is  not 
liable  for  hypothetical  damages,  nor  for  any 
fancied  loss  resulting  in  an  illegal  traffic. 
Gerhard  v.  Neese,  36  Tex.  635. 

1.  Contract  for  Special  Delivery  Immaterial.  — 
Chicago,  etc.,  R.  Co.  v.  Thrapp,  5  111.  App. 
502;  Cutting  v.  Grand  Trunk  R.  Co.,  13  Allen 
(Mass.)  381.  See  also  Columbus,  etc.,  R.  Co. 
v.  Flournoy,  75  Ga.  745. 

2.  Other  Expenses  Recoverable.  —  Sangamon, 
etc.,  R.  Co.  v.  Henry,  14  111.  156;  Rankin  v. 
Pacific  R.  Co.,  55  Mo.  167;  Briggs  v.  New 
York  Cent.  R.  Co.,  28  Barb.  (N.  Y.)  515;  Bal- 
timore, etc.,  R.  Co.  v.  O'Donnell,  49  Ohio  St. 
489;  Nettles  v.  South  Carolina  R.  Co.,  7  Rich. 
L.  (S.  Car.)  190,  62  Am.  Dec.  409. 

Expenses  of  Search  for  Goods.  —  The  consignee 
is  entitled  to  recover,  as  part  of  the  damages, 
the  expense  incurred  by  hirr  in  a  necessary 
search  for  the  goods  delayed.  Savannah,  etc., 
R.  Co.  v.  Pritchard,  77  Ga.  412,  4  Am.  S'.. 
Rep.  92,  28  Am.  &  Eng.  R.  Cas.  57.  But  in 
the  case  of  Hales  v.  London,  etc.,  R.  Co.,  4 

B.  &  S.  66,  116  E.  C.  L.  66,  it  is  held  that  the 
personal  expenses  of  the  consignee  in  inquir- 
ing for  his  goods  cannot  be  considered  as  part 
of  the  damages  and  are  not  recoverable;  and 
in  Woodger  v.  Great  Western  R.  Co.,  L.  R.  2 

C.  P.  318,  it  is  held  that  the  consignee's  hotel 
expenses  while  waiting  for  the  goods  are  not 
recoverable  as  part  of  the  damages.  Compare 
Black  v.  Baxendale,  1  Exch.  410. 

In  St.  Louis,  etc.,  R.  Co.  v.  Mudford,  48 
Ark.  502,  32  Am.  &  Eng.  R.  Cas.  539,  which 
was  an  action  to  recover  for  a  delay  in  delivery 
of  goods  shipped  by  the  plaintiff  from  Texar- 
kana  to  Cincinnati,  the  plaintiff  sought  to  show 
that  he  had  gone  to  Texarkana  several  times 
to  search  for  and  look  after  the  delayed  goods. 
It  was  held  that  he  was  not  entitled  to  recover 
the  expenses  of  such  trips,  since  the  goods 
had  been  shipped  to  Cincinnati,  and  that  was 
the  place  where  they  were  to  be  looked  for. 


Expense  of  Litigation.  —  Where  the  carrier  is 
compelled  to  institute  an  action  to  recover 
the  shipper's  goods  from  a  wrongdoer  who 
undertook  to  appropriate  them,  and  recovers 
the  value  of  the  goods,  it  is  liable  to  the  ship- 
per for  the  full  value  of  the  goods  and  is  not 
entitled  to  deduct  the  expenses  incurred  by  it 
in  the  litigation.  Hardman  v.  Brett,  37  Fed. 
Rep.  803. 

Loss  of  Market  —  Expense  of  Keeping  Cattle 
until  Next  Market  Day.  —  Where  it  appears  that 
the  live  stock  shipped  by  the  plaintiff  should 
have  arrived  in  time  for  the  Thursday  market, 
but  did  not  actually  arrive  until  Friday  even- 
ing, and  there  was  no  market  at  which  they 
could  have  been  sold  on  Saturday,  the  plaintiff 
may  recover  for  the  shrinkage  in  value  and 
the  decline  in  the  market  price,  together  with 
the  expense  of  keeping  the  cattle  from  Thurs- 
day until  the  following  Monday.  But  if  the 
stock  might  have  been  sold  on  Saturday,  there 
can  be  no  recovery  for  such  depreciation  or 
expense  of  keeping  beyond  that  day.  Ayres 
v.  Chicago,  etc.,  R.  Co.,  75  Wis.  215,  40  Am. 
&  Eng.  R.  Cas.  108. 

The  Cost  of  Keeping  Live  Stock,  caused  by  a 
delay,  is  an  element  of  damage.  Gulf,  etc.,. 
R.  Co.  v.  Hume,  87  Tex.  211. 

But  the  amount  recoverable  is  not  the  actual 
expense,  but  the  difference  between  the  ex- 
pense of  keeping:  them  at  the  point  where  they 
are  delayed  and  that  of  keeping  them  at 
home.  See  Armstrong  v.  Missouri  Pac.  R. 
Co.,  17  Mo.  App.  403. 

Consignee's  Loss  of  Time  in  Waiting.  —  In  the 
absence  of  special  circumstances  shown  to 
have  been  known  to  the  carrier,  the  consignee 
is  not  entitled  to  recover  damages  for  the  loss 
of  time  by  him  while  waiting  for  the  goods  to 
arrive,  and  evidence  relating  to  such  loss  of 
time  is  incompetent.  Ingledew  v.  Northern 
R.  Co.,  7  Gray  (Mass.)  86;  Denver,  etc.,  R. 
Co.  v.  De  Witt,  :  Colo.  App.  419. 

Expense  of  Teams.  —  In  Gulf,  etc.,  R.  Co.  v. 
Loonie,  84  Tex.  259,  it  was  held  that  the  ex- 
pense of  wagons  and  teams  sent  for  freight 
which  was  not  delivered  may  be  recovered  if 
the  freight  is  wrongfully  withheld;  but  in  such 
a  case  the  expense  of  only  one  trip  by  the 
wagons  and  teams  is  properly  recoverable. 

The  recovery  of  such  expenses  seems  to  be 
confined  to  cases  where  the  freight  is  wrong- 
fully withheld.  Thus,  where  the  owner  of 
goods  sues  for  a  delay  in  transportation,  he 
cannot  recover  for  the  time  and  expense  of  a 
wagon  and  team  and  driver  while  waiting  for 
the  arrival  of  the  goods,  it  not  appearing  that 
the  carrier,  at  the  time  of  the  shipment,  had 
notice  that  a  wagon  would  be  in  waiting  to 
receive  the  goods.  Briggs  v.  New  York  Cent. 
R.  Co.,  28  Barb.  (N.  Y.)  515. 

When  Delay  Results  from  Goods  Being  Sent  to 
Wrong  Station,  the  shipper  or  consignee  is  en- 
titled to  recover,  in  addition  to  the  difference 
in  the  market  values  as  above  stated,  the 
freight  charges  from  the  wrong  destination  to 
the  proper  one.    Monteith  v.  Merchants'  De- 
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Rule  as  to  Eemoteness  of  Damages.  —  The  owner  or  consignee  can  recover  only 
such  damages  as  are  the  proximate  consequence  of  the  delay,1  and  where  it 
appears  that  such  damages  are  nominal  merely,  no  recovery  for  a  greater  sum 
can  be  sustained  although  injuries  resulting  from  other  causes  may  be  shown.* 

Shrinkage  of  Live  Stock.  —  Where  the  carrier  is  chargeable  with  delay  in  the 
delivery  of  live  stock,  it  is  proper  to  consider,  in  estimating  damages,  not  only 
the  difference  in  the  market  value  of  the  stock  when  they  were  delivered  and 
when  they  should  have  been  delivered,  but  also  the  shrinkage  in  weight  due 
to  the  delay.3 


spatch,  etc.,  Co.,  I  Ont.  Rep.  47.  See  also 
Galena,  etc.,  R.  Co.  v.  Rae,  18  111.  488,68  Am. 
Dec.  574. 

Where  Owner's  Acceptance  of  Stock  is  Delayed. 

—  In  Louisville,  etc.,  R.  Co.  v.  Trent,  16  Lea 
(Tenn.)  419,  suit  was  brought  to  recover  dam- 
ages for  injury  to  horses  shipped  by  rail  to  S. 
The  owner,  for  two  days,  refused  to  receive 
the  horses  at  S.,  owing  to  a  misunderstanding 
about  some  extra  charges.  It  was  held  that 
the  owner  could  not  recover  the  expense  of 
keeping  the  horses  for  those  two  days;  the 
measure  of  damages  was  the  extent  of  the  in- 
jury suffered  up  to  the  time  the  horses  were 
received  at  S.,  and  no  expenses  thereafter  in- 
curred were  chargeable  to  the  carrier. 

1.  Damage  Must  Be  Direct  Consequence  of 
Delay.  —  See  Morrison  v.  Davis,  20  Pa.  St.  171, 
57  Am.  Dec.  695. 

And  the  plaintiff  has  the  burden  of  proof  to 
show  the  causal  connection  between  the  injury 
complained  of  and  the  delay;  he  must  trace 
his  damages  to  the  delay  for  which  the  carrier 
was  in  fault.  Detroit,  etc.,  R.  Co.  v.  McKen- 
zie,  43  Mich.  609,  9  Am.  &  Eng.  R.  Cas.  15. 

2.  Nominal  Damages.  —  See  Henry  v.  Central 
R.,  etc.,  Co.,  89  Ga.  815. 

Thus,  where  it  appears  that  the  goods,  owing 
to  improper  packing,  have  become  worthless 
by  the  time  they  reach  their  destination, 
merely  nominal  damages  are  recoverable, 
even  though  a  negligent  delay  be  shown. 
Baldwin  -■.  London,  etc.,  R.  Co.,  9  Q.  B.  Div. 
582. 

Where  it  was  shown,  in  an  action  for  a  de- 
lay, that  if  the  goods  had  arrived  in  due  time 
they  could  not  have  been  sold  until  the  time 
they  were  actually  sold,  the  plaintiff  is  entitled 
merely  to  nominal  damages,  although  a  plain 
case  of  negligent  delay  may  be  shown.  Mis- 
souri Pac.  R.  Co.  v.  Paine,  1  Tex.  Civ.  App.  621. 

3.  Shipment  of  Live  Stock  —  Shrinkage. —  In 
Sturgeon  v.  St.  Louis,  etc.,  R.  Co.,  65  Mo.  569, 
which  was  an  action  to  recover  for  damages 
caused  by  delay  in  delivering  a  shipment  of 
hogs,  it  was  held  that  the  court  properly  in- 
structed the  jury  that  the  measure  of  damages 
was  "  the  difference  in  the  market  worth  of 
the  hogs  when  they  ought  to  have  been  deliv- 
ered and  when  they  were  actually  delivered," 
and  also  "the  value  per  pound  gross  weight  of 
the  difference  when  they  ought  to  have  been 
delivered  and  when  they  were  actually  deliv- 
ered." The  last  portion  of  this  instruction 
was  objected  to  upon  the  ground  that  the 
difference  in  the  market  value  of  the  hogs 
when  delivered  and  when  they  ought  to  have 
been  delivered,  covered  the  entire  loss;  but 
the  court  held  that  it  was  correct,  saying: 
"We  do  not  understand  how  the  damages  occa- 


sioned by  the  decline  in  the  market  value 
could  cover  a  loss  occasioned  by  shrinkage. 
Of  course,  the  instruction  must  be  understood 
as  only  intended  to  give  the  plaintiff  the  differ- 
ence between  the  amount  of  shrinkage  which 
would  have  occurred  had  the  train  gone 
through  in  the  usual  time,  and  that  which  ac- 
tually happened.  It  was  proved,  or  at  least 
there  was  evidence  to  show,  that  the  shrinkage 
between  Wellsville,  where  the  hogs  were  de- 
livered for  transportation,  and  St.  Louis,  their 
place  of  destination,  was  usually  about  six 
pounds,  whereas  the  actual  shrinkage  in  this 
case  was  about  twenty  pounds  per  head.  The 
damages,  therefore,  authorized  by  the  instruc- 
tion, supposing  the  testimony  on  the  subject 
to  have  been  satisfactory,  would  have  been  the 
value  of  fourteen  pounds,  and  not  of  the  entire 
shrinkage."  See  also  Illinois  Cent.  R.  Co.  v. 
Simmons,  49  111.  App.  443;  Douglass  v.  Han- 
nibal, etc.,  R.  Co.,  53  Mo.  App.  473;  Gulf, 
etc.,  R.  Co.  v.  Hume,  6  Tex.  Civ.  App.  653; 
Ayres  v.  Chicago,  etc.,  R.  Co.,  75  Wis.  215,  40 
Am.  &  Eng.  R.  Cas.  108. 

Deterioration  Caused  by  Negligence  of  Shipper. 
—  Where  the  shipper  of  live  stock  undertakes 
to  care  for  the  animals  during  transit,  at  his 
own  expense,  he  cannot  recover  damages  re- 
sulting from  his  failure  to  perform  his  part  of 
the  contract,  although  the  carrier  may  be 
chargeable  with  unnecessary  delay  in  effecting 
the  transportation,  and  in  such  case  a  deterio- 
ration in  the  condition  of  the  animals  from  lack 
of  food,  water,  and  attention  must  be  borne  by 
the  shipper.  Boaz  v.  Central  R.  Co.,  87  Ga.  463. 

Delay  in  Transporting  Animals  after  Loading. — 
Where  cattle  intended  for  shipment  to  market 
are  placed  in  a  car,  and  the  railroad  company 
fails  to  attach  the  car  to  a  train  and  carry  it  to 
market  as  agreed,  and  the  owner,  after  the 
cattle  have  remained  in  the  car  all  night,  re- 
moves them  therefrom,  the  damages  resulting 
to  the  cattle  from  being  confined  in  the  cars  an 
improper  length  of  time  are  in  a  great  degree 
a  matter  of  opinion.  But  the  fact  that  the  cat- 
tle were  without  food  is  a  proper  circumstance 
to  enter  into  the  computation  of  damages,  be- 
cause the  owner  could  not  have  provided  them 
with  food,  as  he  had  no  reason  to  anticipate  the 
delay.  Illinois  Cent.  R.  Co.  v.  Waters,  41  111.  73. 

Delay  in  Unloading  Shipment.  —  Where  an' 
action  was  brought  against  a  railroad  company 
for  delay  in  unloading  horses  transported  by 
it,  and  it  appeared  that  the  animals  reached 
their  destination  at  midnight  and  were  un- 
loaded at  seven  A.  M.,  it  was  held  proper  to  per- 
mit proof  of  the  condition  of  the  horses  when 
unloaded,  and  their  subsequent  condition  of 
sickness,  etc.,  the  court  saying  that  there  was 
no  better  way  to  ascertain  the  effect  of  the 
387  Volume  V. 


Measure  of  Damages. 


CARRIERS  OF  GOODS. 


Refusal,  etc.,  to  Carry. 


4.  For  Refusal  or  Failure  to  Carry  —  Rule  for  Measure  of  Damages  Stated.  —  Where 

the  carrier  refuses  to  receive  or  to  carry  goods  properly  tendered  for  transpor- 
tation, whether  it  thereby  merely  violates  its  common-law  duty  or  also  breaks 
a  special  contract,  the  measure  of  damages  recoverable  by  the  shipper  is  the 
difference  between  the  market  value  of  the  goods  at  the  point  to  which  they 
were  destined  at  the  time  they  would  have  arrived  there  had  the  carrier 
discharged  its  duty,  and  the  value  of  goods  of  the  same  kind  and  quality  at 
the  point  of  shipment  at  that  time,  together  with  interest,  and  less  the  cost  of 
transportation.1 

Duty,  upon  Refusal,  to  Seek  Other  Means  of  Shipment.  —  In  Such  cases,  as  in  others,  the 

shipper  is  bound  to  use  reasonable  efforts  to  secure  other  transportation  and 
render  the  damage  as  light  as  can  reasonably  be  done,  and  no  recovery  can  be 
had  for  special  damages  beyond  the  difference  in  values  just  stated,  which 
such  reasonable  efforts  might  have  prevented.8 

Expenses  of  Caring  for  Goods  while  Shipment  Delayed. —  It  is  the  duty  of  the  owner 
to  take  care  of  his  property  while  the  shipment  of  it  is  being  delayed  owing 
to  the  improper  refusal  of  the  carrier  to  receive  it,  and  for  the  expense  thus 
incurred  the  carrier  is  liable.3 

Failure  to  Furnish  Means  of  Transportation.  —  Where  the  Carrier  does  not  refuse  to 
carry,  but  fails  to  furnish  transportation  in  cars  of  the  character  it  agreed  to 
provide,  the  shipper  is  entitled  to  recover  for  such  losses  as  are  the  direct  con- 
sequence of  such  a  breach  of  contract,  but  not  for  damages  remotely  traceable 
to  it.4 


delay  than  to  prove  the  appearance,  symptoms, 
and  condition  of  the  animals  immediately 
thereafter,  and  let  the  jury  from  this  proof 
form  their  opinion,  it  being  wholly  impracti- 
cable to  prove  the  difference  in  market  value 
under  the  circumstances.  Lake  Erie,  etc.,  R. 
Co.  v.  Rosenberg,  31  111.  App.  47. 

1.  Measure  of  Damages  in  Case  of  Refusal  to 
Ship  —  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Neel,  56  Ark.  279. 

Georgia.  —  Central  R.  Co.  v.  Logan,  77  Ga. 
804,  30  Am.  &  Eng.  R.  Cas.  63. 

Illinois.  —  Galena,  etc.,  R.  Co.  v.  Rae,  18  111. 
488,  68  Am.  Dec.  574. 

Kentucky.  —  Newport  News,  etc.,  R.  Co.  v. 
Mercer  96  Ky.  475  (failure  to  furnish  cars). 

Massachusetts.  —  Harvey  v.  Connecticut, 
etc.,  Rivers  R.  Co.,  124  Mass.  421,  26  Am. 
Rep.  673. 

Minnesota.  —  Cowley  v.  Davidson,  13  Minn. 

Mississippi. — Anderson  v.  Louisville,  etc., 
R.  Co.,  (Miss.  1894)  15  So.  Rep.  795. 

New  York.  —  Ogden  v.  Marshall,  8  N.  Y.  340, 
59  Am.  Dec.  497. 

South  Carolina.  — Avinger  v.  South  Carolina 
R.  Co.,  29  S.  Car.  265,  13  Am.  St.  Rep.  716,  35 
Am.  &  Eng.  R.  Cas.  519  (exemplary  damages 
considered). 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Smith,  63 
Tex.  322,  22  Am.  &  Eng.  R.  Cas.  421;  Inter- 
national, etc.,  R.  Co.  v.  Startz,  (Tex.  Civ.  App. 
1895)  33  S.  W.  Rep.  575. 

Such  damages  are  compensatory  only  where 
it  does  not  appear  that  the  refusal  or  failure  to 
carry  was  wilful  or  malicious.  Toledo,  etc., 
R.  Co.  v.  Roberts,  71  111.  540. 

Damages  may  also  be  recovered  for  the 
necessary  expenses  for  the  detention  of  the 
goods.  People  v.  New  York,  etc.,  R.  Co.,  22 
Hun  (N.  Y.)  533. 

Where  a  railroad  company  fails  to  provide 


horse-boxes  for  the  shipment  of  horses  for 
sale,  pursuant  to  contract,  and  the  owner  is 
compelled  to  send  the  horses  by  road,  and 
they  arrive  in  bad  condition  and  do  not  real- 
ize such  prices  as  would  otherwise  have  been 
obtained,  the  measure  of  damages  in  an  action 
against  the  railway  company  is  the  deteriora- 
tion which  the  horses,  if  in  ordinary  condition 
and  fit  to  make  the  journey,  would  have 
suffered  thereby,  and  the  time  and  labor  ex- 
pended on  the  road.  Waller  v.  Midland  Great 
Western  R.  Co.,  L.  R.  4  Ir.  376,  reversing  L. 
R.  1  Ir.  520. 

2.  Shipper  Must  Make  Damage  as  Slight  as 
Practicable.  —  St.  Louis,  etc.,  R.  Co.  v.  Neel, 
56  Ark.  279;  Houston,  etc.,  R.  Co.  v.  Smith, 
63  Tex.  322,  22  Am.  &  Eng.  R.  Cas.  421. 

Thus,  where  the  article  which  the  carrier  re- 
fuses to  transport  is  perishable,  the  shipper 
must  not  remain  inactive,  but  must  adopt 
whatever  means  are  at  hand  to  forward  his 
goods  at  once.  Nor  can  he  send  the  goods  in 
various  parcels  and  claim  damages  for  the 
additional  freight  charges  thus  incurred. 
Ward's  Cent.,  etc.,  Lake  Co.  v.  Elkins,  34 
Mich.  439,  22  Am.  Rep.  544. 

The  measure  of  damages  is  not  the  same 
where  the  shipper  has  a  choice  of  several 
routes  as  where  he  has  only  one  possible 
route.  In  the  former  case,  where  one  carrier 
fails  to  ship  according  to  contract  the  shipper 
must  ship  by  another  line,  and  the  damages 
recoverable  will  be  the  increased  amount  of 
expense  necessary,  *.  e.,  the  difference  be- 
tween the  price  at  which  the  first  carrier 
agreed  to  transport  and  the  price  which  the 
shipper  is  compelled  to  pay  the  second  carrier. 
Grund  v.  Pendergast.  58  Barb.  (N.  Y.)  216. 

3.  Houston,  etc.,  R.  Co.  v.  Smith,  63  Tex. 
322,  22  Am.  &  Eng.  R.  Cas.  421. 

4.  Failure  to  Provide  Proper  Cars  as  Contracted 
For.  —  In  Irvine  v.  Midland  Great  Western  R. 
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Failure  to  Transport  over  Entire  Distance.  — Where  the  carrier,  owing  to  its  own 
want  of  care,  is  not  able  to  transport  the  goods  over  the  entire  distance,  the 
measure  of  damages  recoverable  by  the  shipper  is  the  difference  between  the 
price  contracted  for  with  the  defendant  carrier  and  the  actual  amount  required 
to  secure  transportation  to  the  destination  of  the  goods ;  the  defendant  carrier 
is  not  entitled  to  any  pro  rata  allowance  for  the  partial  carriage.1 

5.  For  Refusal  to  Deliver.  —  If  the  carrier  wrongfully  withholds  the  goods  of 
the  shipper  or  consignee,  and  refuses  to  deliver  them,  it  is  liable  as  for  a  con- 
version, and  the  measure  of  damages  is  the  same  as  in  any  other  case  of 
conversion.8 

Where  Consignee  or  Owner  Owes  Freight  Charges.  —  If  the  consignee  or  owner  is 
indebted  to  the  carrier  for  freight  charges,  neither  can  maintain  an  action  for 
conversion,  unless  an  injury  to  the  goods  is  shown  which  exceeds  the  freight 
charges  due;  and  the  burden  of  showing  this  is  on  the  party  complaining.3 

Additional  Damages  beyond  Market  Price  of  Goods.  —  Where  the  loss  occurs  under 
such  circumstances  as  to  render  the  carrier  liable  as  for  a  conversion,  the 
measure  of  damages  is  the  market  price  of  the  goods  at  the  time  and  place  at 
which  delivery  should  have  been  made,  and  such  additional  damages  as  the  jury 
may  assess  as  compensation  for  the  loss  of  the  use  of  the  goods.    This  latter 


Co.,  L.  R.  6  Ir.  55,  the  defendant  company 
failed  to  provide  cars  of  a  particular  descrip- 
tion for  the  shipment  of  hay,  at  a  specified  rate 
per  car,  as  it  had  agreed  to  do.  The  shipper, 
after  shipping  some  of  the  hay  in  ordinary 
cars,  kept  the  remainder  for  some  time,  and 
then,  after  notice  to  the  company,  sold  it  for 
less  than  cost.  The  court  held  that  such  a 
loss  was  not  directly  attributable  to  the  com- 
pany s  breach  of  contract,  and  no  recovery 
could  be  had  therefor.  The  only  damages  re- 
coverable in  such  a  case  would  be  in  respect 
of  the  hay  actually  transported  in  the  other 
cars,  and  for  the  increased  cost  of  transporta- 
tion thereby  occasioned.  See  Gulf,  etc.,  R. 
Co.  v.  Martin,  (Tex.  Civ.  App.  1894)  28  S.  W. 
Rep.  576. 

Where  the  carrier  fails  to  furnish  cars  for 
the  shipment  of  corn,  the  shipper  is  not  en- 
titled to  recover  both  the  profits  he  might  have 
made  and  the  expense  incurred  by  him  in  pre- 
paring his  corn  for  transportation;  he  must 
elect  to  take  one  or  the  other.  Gulf,  etc.,  R. 
Co.  v.  Hodge,  10  Tex.  Civ.  App.  543. 

1.  Spann  v.  Erie  Boatman's  Transp.  Co.,  11 
N.  Y.  Misc.  Rep.  (Buffalo  Super.  Ct.)  680. 

2.  Liable  as  for  Conversion.  — See  supra,  this 
title,  Conversion  by  Carrier.  See  also  the  title 
Trover  and  Conversion.  He  may  recover  the 
full  value  of  the  goods,  with  damages.  Sa- 
vannah, etc.,  R.  Co.  v.  Sloat,  93  Ga.  808,  61 
Am.  &  Eng.  R.  Cas.  207,  note. 

Where  goods  have  been  sent  carriage  pre- 
paid, but  the  carrier  refuses  to  deliver  except 
upon  the  payment  of  an  additional  sum,  the 
consignee  may  maintain  trover  for  the  goods, 
and  his  damages  will  not  be  limited  to  the  ad- 
ditional sum  demanded  for  the  goods.  Davis 
v.  North  Western  R.  Co.,  4  Jur.  N.  S.  1303. 
He  is  entitled  to  recover  the  value  of  the 
goods  at  the  time  of  the  conversion,  together 
with  damages  for  the  wrongful  conversion  by 
way  of  compensation  for  the  loss  of  the  use  of 
the  goods.  Loeffler  v.  Keokuk  Northern  Line 
Packet  Co.,  7  Mo.  App.  185;  Rice  v.  Indian- 
apolis, etc.,  R.  Co.,  3  Mo.  App.  27. 


Although  plaintiff's  declaration  alleges  a 
conversion,  he  is  not  restricted  to  proof  of 
damage  thereby,  but  may  show  a  loss  by  neg- 
ligence. Missouri  Pac.  R.  Co.  v.  Barnes,  2 
Tex.  App.  Civ.  Cas.,  §  575. 

Wrongful  Refusal  to  Deliver — Delivery  After- 
wards.—  In  Waite  v.  Gilbert,  10  Cush.  (Mass.) 
177,  three  barrels  of  dyestuffs  belonging  to  the 
plaintiff  arrived  at  the  defendant  company's 
depot.  The  plaintiff  sent  from  his  place  of  busi- 
ness, some  distance  away,  for  the  goods,  and 
his  servant  offered  to  pay  the  freight  charges; 
but  the  company's  agent  refused  to  deliver  the 
goods  unless  charges  owed  by  the  plaintiff  for 
other  goods  were  paid.  After  detaining  the  stuff 
one  day,  the  defendant  delivered  it  to  the  plain- 
tiff, who  then  brought  suit  for  damages,  seek- 
ing to  recover  (1)  damage  caused  by  delay  of 
work  in  his  dye-house;  (2)  damage  from  the 
same  cause  in  his  weaving  and  spinning  rooms; 

(3)  expenses  of  his  servant  when  refused;  and 

(4)  profits  lost  to  the  manufacturer  by  delay. 
It  was  held  that  only  the  third  item  could  be 
recovered. 

Exemplary  Damages. — Rudeness  of  Carrier's 
Agent.  —  No  recovery  of  exemplary  damages 
can  be  had  in  an  action  against  a  carrier  for 
refusing  to  deliver,  merely  because  of  brusque- 
ness  on  the  part  of  the  agent  in  refusing  to 
comply  with  plaintiff's  demand  for  a  delivery. 
Illinois  Cent.  R.  Co.  -<.  Brookhaven  Mach. 
Co.,  71  Miss.  663. 

3.  Freight  Charges  Due  —  Injuries  Must  Exceed 
Charges. —  Miami  Powder  Co.?'.  Port  Royal, 
etc.,  R.  Co.,  38  S.  Car.  78,  55  Am.  &  Eng.  R. 
Cas.  694.  The  court  observed  in  this  case 
that  the  rule  was  that  the  consignee  must  pay 
all  charges  first  and  receive  his  goods,  since 
otherwise  it  would  be  impossible  for  him  to 
show  the  nature  and  extent  of  the  injury  u» 
them.  Citing  Shaw  v.  South  Carolina  R.  Co., 
5  Rich.  L.  (S.  Car.)  462,  57  Am.  Dec.  768; 
Nettles  7-.  South  Carolina  R.  Co.,  7  Rich.  L. 
(S.  Car.)  190,  62  Am.  Dec.  409.  Compare  Bal- 
timore, etc.,  R.  Co.  v  O'Donnell,  49  Ohio  St. 
4S9,  55  Am.  &  Eng.  R.  Cas.  665. 
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item  may  or  may  not  exceed  legal  interest  on  the  market  value  of  the  goods.1 
Exemplary  Damages.  If  the  conversion  is  under  circumstances  indicating  a 
wilful  wrong  on  the  part  of  the  carrier,  or  such  negligence  as  to  amount  to 
a  wilful  disregard  of  the  shipper's  rights,  the  jury  may  award  exemplary 
damages.'2 

6.  For  Misdelivery.  —  Where  the  carrier  delivers  the  goods  to  the  wrong 
party,  thereby  causing  to  the  owner  the  total  loss  of  them,  the  measure  of 
damages  is  the  same  as  in  case  of  any  other  loss.3 

Action  by  Consignee  Who  Has  Made  Advance.  —  But  in  such  Case,  if  the  suit  is  by 

the  holder  of  the  bill  of  lading,  who  holds  it  as  security  for  a  draft  accepted 
or  paid  by  him,  he  can  recover  only  the  amount  of  the  draft,  with  interest.4 

Where  the  Owner  Ultimately  Receives  the  Goods.  —  Where  the  delivery  is  merely  at  the 
wi-oiil;  destination,  and  the  owner  ultimately  receives  his  goods,  the  measure 
of  damages  is  the  same  as  in  cases  of  delay,  with  necessary  expenses  added.5 

Goods  Sent  to  Factor  with  Instructions  to  Hold  for  Order  to  Sell. —  If  goods  are  shipped 
to  a  factor  at  a  certain  market,  with  instructions  not  to  sell  until  ordered,  and 
they  are  delivered  by  the  carrier  to  another  factor  at  a  different  market,  who, 
having  no  instructions,  sells  them  immediately,  the  owner  is  entitled,  upon 
proving  a  rise  in  price  of  the  goods,  to  recover  the  highest  price  attained  by 
such  goods  from  the  day  of  the  misdelivery  until  the  time  of  bringing  the  suit, 
if  the  suit  is  brought  within  a  reasonable  time.6 

Failure  to  Deliver  at  Special  Point  at  Place  of  Consignment.  —  Where  there  is  a  mere 
failure  to  deliver  at  a  special  point  in  the  place  to  which  the  goods  are  con- 
signed, the  measure  of  damages  is  ordinarily  the  amount  necessary  to  procure 
the  removal  of  the  goods  to  the  particular  point  at  which  they  should  have 
been  delivered.7 

7.  Where  Goods  Have  No  Market  Value  —  Actual  Value  to  Owner.  —  In  the  case 
of  loss  of  or  damage  to  goods  which  have  no  market  value,  and  which  are  use- 
ful chiefly  to  the  owner,  the  measure  of  damages  is  not  their  market  value  at 
the  time  and  place  of  delivery,  but  their  value  to  their  owner.  And  such  value 
is  not  to  be  determined  by  his  partiality  for  them,  nor  by  what  he  might 
possibly  sell  them  for,  but  by  the  actual  money  loss  which  he  would  sustain  by 

1.  Baltimore,  etc.,  R.  Co.  v.  O'Donnell,  49  California  —  Statutes.  —  Under Cal.  Civ.  Code, 
Ohio  St.  489.  §  3336,  providing  that,  in  an  action  brought 

Tender  after  Wrongful  Detention.  —  Where  by  a  consignee  against  a  carrier  for  wrong- 
there  is  a  question  as  to  the  injury  consequent  fully  delivering  up  goods  in  transit  to  a 
upon  the  detention  of  the  goods,  the  owner  is  party  other  than  the  consignee,  the  measure 
not  bound  to  accept  a  tender  subsequently  of  damages  shall  be  the  highest  market  value 
made.  Loeffier  v.  Keokuk  Northern  Line  of  the  property  at  any  time  between  the  con- 
Packet  Co.,  7  Mo.  App.  185.  See  also  Briggs  version  and  the  verdict,  without  interest,  and 
v.  Boston,  etc.,  R.  Co.,  6  Allen  (Mass.)  246,  83  a  fair  compensation  for  the  time  and  money 
Am.  Dec.  626.  properly  expended  in  pursuit  of  the  property, 

2.  See  the  title  Exemplary  Damages.  it  is  incumbent  on  the  plaintiff  to  show  the 

3.  See  supra,  this  section,  General  Doctrine,  circumstances   under  which  the  expenditure 

4.  Where  Suit  is  by  Party  Paying  Draft  Attached  claimed  by  him  to  have  been  incurred  was 
to  Bill  of  Lading.  —  Louisville,  etc.,  R.  Co.  v.  made,  so  that  the  court  can  decide  whether  it 
Hartwell,  (Ky.  1896)  36  S.  W.  Rep.  183.  was  proper.    Wells  v.  Oregon  R.,  etc.,  Co.,  12 

5.  Delivery  at  Wrong  Destination.  —  Teague  Sawy.  (U.  S.)  519,  32  Fed.  Rep.  51. 

■v.  Southern  R.  Co.,  45  S.  Car.  27.     If  the         7.  Failure  to  Deliver  at  Particular  Elevator. — 

owner  receives  his  goods  immediately  from  See  supra,  this  title,  When  Liability  Ends  — 

the  party  to  whom  they  were  wrongfully  de-  Grain — Statutes  Requiring  Delivery  at Partieu- 

livered,  he  can  recover  nominal  damages  only.  lar  Elevator.  —  In  Chicago,  etc.,  R.  Co.  v.  Stan- 

Rosenfield  v.  Express  Co.,  1  Woods  (U.  S.)  131.  bro,  87  111.  195,  18  Am.  Ry.  Rep.  180,  which  was 

6.  Arrington  v.  Wilmington,  etc.,  R.  Co.,  6  an  action  against  the  defendant  company  for 
lones  L.  (N.  Car.)  68,  72  Am.  Dec.  559,  where  it  failure  10  deliver  at  a  particular  elevator  as  re- 
was  held  that  the  fact  that  the  owner  received  quired  by  the  statute,  it  was  held  that  in  a 
the  proceeds  of  the  sale  made  by  the  second  simple  action  on  the  case,  without  reference 
carrier  would  be  no  bar  to  Jiis  recovery  for  to  the  statute,  the  measure  of  damages  was 
misdelivery.  See  also  the  title  Stock  Brok-  the  necessary  cost  of  moving  the  cars  to  the 
ers  for  the  similar  rule  as  to  measure  of  dam-  place  required.  If  the  suit  is  under  the  stat- 
ages  in  case  of  unlawful  conversion  of  stock  ute,  the  depreciation  in  the  price  of  the  grain 
by  a  broker.  may  be  considered. 
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being  deprived  of  their  use  at  the  time.1 

Delay  in  Transportation  of  Household  Goods.  —  The  same  rule  is  to  be  applied  in 
case  of  a  delay  in  the  transportation  of  such  goods.  Where  they  are  not 
intended  for  the  market,  but,  like  household  goods,  are  intended  to  subserve 
some  specific  purpose  of  their  owner,  the  measure  of  damages  is  the  rental 
value  of  the  goods  during  the  delay,  with  interest;  but  if  they  consist  of 
articles  of  clothing  or  similar  domestic  or  household  goods  which  cannot 
properly  be  said  to  have  any  rental  value,  the  measure  of  damages  is  the 
actual  loss  in  money  sustained  by  the  owner  in  consequence  of  the  delay,  to 
be  estimated  by  the  jury  from  all  the  circumstances  appearing  in  evidence.2 

Loss  of  Portrait.  —  When  the  article  lost  is  a  portrait  or  similar  article,  its 
actual  value  to  the  plaintiff  is  the  measure  of  damages.3 


1.  Value  to  Owner  Constitutes  Basis  for  Esti- 
mating Damages.  —  International,  etc.,  R.  Co. 
v.  Nicholson,  61  Tex.  550,  21  Am.  &  Eng.  R. 
Cas.  122.  3  Tex.  Law  Rev.  334;  Gulf,  etc.,  R. 
Co.  v.  Clark,  2  Tex.  App.  Civ.  Cas.,  §  512,  18 
Am.  &  Eng.  R.  Cas.  628.  See  also  Denver, 
etc.,  R.  Co.  v.  Frame.  6  Colo.  382,  iS  Am.  & 
Eng.  R.  Cas.  637. 

In  the  first  case  above  cited  the  court,  by 
Willie,  C.  J.,  said:  "  As  compensation  for  the 
actual  loss  is  the  fundamental  principle  upon 
which  this  measure  of  damages  rests,  it  would 
seem  that  the  value  of  such  goods  to  their 
owner  would  furnish  the  proper  rule  upon 
which  he  should  recover.  Not  any  fanciful 
price  that  he  might,  for  special  reasons,  place 
upon  them,  nor,  on  the  other  hand,  the  amount 
for  which  he  could  sell  them  to  others,  but  the 
actual  loss  in  money  he  would  sustain  by 
being  deprived  of  articles  so  specially  adapted 
to  the  use  of  himself  and  his  family." 

In  Missouri  Pac.  R.  Co.  v,  Hewett,  2  Tex. 
App.  Civ.  Cas.,  §  273,  an  action  to  re'cover 
damages  for  the  loss  of  household  goods 
shipped  over  the  defendant's  road,  the  plaintiff 
claimed,  among  other  things,  fifty  dollars  as 
the  rental  value  of  a  sewing  machine  which 
was  among  the  lost  goods.  The  court  held 
that  he  could  not  recover  in  such  an  action  for 
a  rental  value,  the  true  measure  of  damages 
being  the  actual  value  to  him  of  the  machine 
lost. 

Drummer's  Samples.  —  See  also  the  title  Bag- 
gage, vol.  3,  p.  528.  In  the  case  of  Schulze  v. 
Great  Eastern  R.  Co.,  19  Q.  B.  Div.  30,  30  Am. 
&  Eng.  R.  Cas.  134,  56  L.  J.  Q.  B.  442,  a  parcel 
of  samples  was  delivered  to  the  defendant  rail- 
road company  to  be  forwarded  to  the  plain- 
tiffs. Through  the  negligence  of  the  defend- 
ants, who  had  notice  that  the  parcel  contained 
samples,  it  was  delayed  on  the  way  until  the 
season  at  which  the  samples  could  be  used  for 
procuring  orders  had  elapsed,  and  they  had  in 
consequence  become  valueless.  The  plain- 
tiffs could  not  have  procured  similar  samples 
in  the  market.  In  an  action  for  the  non-deliv- 
ery in  a  reasonable  time,  it  was  held  that  the 
plaintiffs  were  entitled  to  recover  as  damages 
the  value  to  them  of  the  samples  at  the  time 
when  they  should  have  been  delivered.  But 
where  the  carrier  is  not  notified  of  the  ob- 
ject for  which  the  goods  are  intended,  the 
salesman  cannot  recover  for  the  loss  of  profits 
which  he  would  have  derived  from  the  sale  of 
goods  from  them  at  the  place  for  which  they 
were  destined.    Great  Western  R.  Co.  v.  Red- 


mavne,  L.  R.  I  C.  P.  329,  12  Jur.  N.  S.  692,  14 
W.'R.  206,  1  H.  &  R.  97. 

Catalogues  —  Order  Books.  —  Where  there  is  a 
delay  in  delivering  to  plaintiff,  a  nurseryman, 
his  order  books  containing  the  names  of  his 
customers,  in  consequence  of  which  he  is  un- 
able to  fill  orders,  he  is  not  entitled  to  recover 
for  the  loss  of  profits  on  such  orders  un- 
less it  appears  that  the  carrier  was  informed 
of  the  consequences  likely  to  follow  a  delay. 
Wells  v.  Battle,  5  Tex.  Civ.  App.  532. 

Collection  of  Birds.  —  In  Yoakum  v.  Dunn,  1 
Tex.  Civ.  App.  524,  it  appeared  that  the  plain- 
tiff was  engaged  in  taking  around  the  country, 
for  purposes  of  exhibition,  a  collection  of 
birds,  and  the  action  was  brought  for  delay  in 
the  delivery  of  the  collection,  and  for  the  kill- 
ing of  some  of  the  birds.  The  court  held  (1) 
that  the  market  value  of  the  birds  that  were 
killed  was  the  measure  of  damages  recover- 
able for  them,  and  not  the  value  of  the  owner's 
time  spent  in  collecting  them;  (2)  that  no  re- 
covery could  be  had  for  the  depreciation  in 
value  of  the  birds  delivered  resulting  from  the 
death  of  the  others,  by  which  the  value  of  his 
collection  for  exhibition  purposes  was  dimin- 
ished, such  damages  being  speculative  merely; 
(3)  that  for  the  delay  in  delivering  the  collec- 
tion in  time  for  an  advertised  exhibition,  the 
plaintiff's  measure  of  damages  was  the  prob- 
able net  profits  of  the  proposed  exhibition. 
As  to  the  third  item  just  mentioned,  see  Fos- 
ter v.  Cleveland,  etc.,  R.  Co.,  56  Fed.  Rep.  434. 

2.  Brown  v.  Adams,  3  Tex.  App.  Civ.  Cas., 
§  39°. 

3.  Family  Portraits.  —  Where  the  portrait  is 
that  of  the  plaintiff's  father,  it  is  competent 
for  him  to  show  that  he  has  no  other  portrait 
of  his  father.  Green  v.  Boston,  etc.,  R.  Co., 
128  Mass.  221,  35  Am.  Rep.  370,  10  Cent.  L.  J. 
208.  The  jury  may  look  to  the  original  cost 
of  the  portraits,  and  the  probable  cost  of  re- 
producing them,  in  estimating  the  damages. 
Houston,  etc.,  R.  Co.  v.  Buike,  55  Tex.  323,40 
Am.  Rep.  808,  9  Am.  &  Eng.  R.  Cas.  59. 

In  an  action  against  the  defendant  carrier 
for  the  loss  of  a  daguerreotype  picture  of  a 
distinguished  statesman,  it  was  held  that  the 
plaintiff  might  prove,  on  the  question  of  dam- 
ages, that  copies  of  the  picture  were  in  demand 
and  that  orders  for  such  copies  had  been  re- 
ceived, as  tending  to  show  that  the  picture 
had  a  value  other  than  that  arising  fiom  the 
mere  pleasure  of  possessing  it;  but  antici- 
pated profits  on  such  copies  are  not  recov- 
erable. Bennett  v.  Drew,  3  Bosw.  (N.  Y.)  355. 
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8.  Mental  Anguish.  —  Following  the  rule  established  in  some  jurisdictions 
allow  ing  a  recovery  for  mental  anguish  caused  by  the  default  of  the  defendant, 
it  has  been  held  that  a  wife  is  entitled  to  recover  of  a  railroad  company 
damages  for  the  distress  of  mind  occasioned  by  the  negligent  delay  of  the 
company  in  transporting  and  delivering  her  husband's  corpse.1 

9.  Remote  and  Speculative  Damages  —  a.  Rule  in  H  ADLEY  v.  Baxendale. — 
The  rule  of  damages  laid  down  in  this  case,  which  has  been  steadily  adhered  to 
ever  since,  is  that  "  where  two  parties  have  made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as  may  fairly  and  reasonably  be  considered 
either  arising  naturally,  i.  e.,  according  to  the  usual  course  of  things,  from 
such  breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties,  at  the  time  they  made  the  con- 
tract, as  the  probable  result  of  the  breach  of  it."  2 


1.  Hale  v.  Bonner,  82  Tex.  33,  27  Am.  St. 
Rep.  850,  49  Am.  &  Eng.  R.  Cas.  135.  See 
also  Wells,  etc.,  Express  v.  Fuller,  (Tex.  Civ. 
App.  1896)  35  S.  W.  Rep.  824. 

Where  the  charge  is  that  the  defendant  car- 
rier negligently  delayed  the  transportation  of 
a  choice  lot  of  birds,  so  that  the  plaintiff  was 
unable  to  give  an  exhibition  he  had  adver- 
tised, no  damages  can  be  recovered  for  any 
mental  anguish  the  plaintiff  may  have  suffered 
on  account  of  the  delay.  Yoakum  v.  Dunn, 
1  Tex.  Civ.  App.  524. 

2.  Hadley  v.  Baxendale,  9  Exch.  341,  18 
Jur.  358,  23  L.  J.  Exch.  179,  2  C.  L.  R.  517. 
In  this  case  the  facts  were  that  the  plaintiff 
had  broken  a  shaft  in  his  mill,  and  in  order  to 
have  it  replaced  had  left  the  broken  shaft  at 
the  office  of  the  defendant,  a  common  carrier, 
to  be  taken  to  the  manufacturer  as  a  model 
from  which  a  new  one  could  be  made,  at  the 
same  time  informing  the  carrier's  clerk  that  he 
desired  the  shaft  to  be  sent  forward  immedi- 
ately, as  his  mill  would  have  to  remain  idle 
until  a  new  shaft  could  come.  The  carrier  de- 
layed forwarding  the  broken  shaft,  thereby 
necessarily  delaying  the  new  one.  In  an 
action  to  recover  against  the  defendant  for  this 
delay,  the  plaintiff  claimed  as  a  part  of  his 
damages  the  loss  of  profits  caused  by  his  mill 
being  kept  idle  during  the  delay.  But  the 
court  held  that  since  the  defendant  was  not 
aware  and  had  not  been  definitely  informed 
that  the  want  of  the  shaft  and  that  alone 
would  keep  the  mill  idle,  the  plaintiff  was  not 
entitled  to  recover  of  him  for  the  loss  of 
profits;  such  a  loss  could  not  have  been  in 
contemplation  of  both  parties  at  the  time  the 
contract  of  carriage  was  made.  See  also 
Smeed  v.  Foord,  I  El.  &  El.- 602,  102  E.  C.  L. 
602,  5  Jur.  N.  S.  291,  7  W.  R.  266;  Prior  v. 
Wilson,  8  W.  R.  260,  2  L.  T.  N.  S.  549. 

In  Vicksburg,  etc.,  R.  Co.  v.  Ragsdale,  46 
Miss.  458,  the  court,  by  Simrall,  J.,  summar- 
ized the  rules  determining  the  measure  of 
damages  in  such  cases  as  follows:  "  1st.  The 
proximate  and  natural  consequences  of  the 
breach  must  always  be  considered.  2d.  Such 
consequences  as  from  the  nature  and  subject- 
matter  of  the  contract  may  be  reasonably 
deemed  to  have  been  in  the  contemplation  of 
the  parties  at  the  time  it  was  entered  into. 
3d.  Damages  which  fairly  may  be  supposed 
not  to  have  been  the  necessary  and  natural 


392 


sequence  of  the  breach  shall  not  be  recovered 
unless  by  the  terms  of  the  agreement  or  by 
direct  notice  they  are  brought  within  the 
expectation  of  the  parties.  4th.  Losses  of 
profits  in  a  business  cannot  be  allowed  unless 
the  data  of  estimation  are  so  definite  and 
certain  that  they  can  be  ascertained  reason- 
ably by  calculation,  and  then  the  party  in 
fault  must  have  had  notice,  either  from  the 
nature  of  the  contract  itself,  or  by  expla- 
nation of  the  circumstances  at  the  time  the 
contract  was  made,  that  such  damages  would 
ensue  from  nonperformance.  5th.  If  the 
contract  is  made  with  reference  to  embarking 
in  a  new  business,  *  *  *  the  speculative 
profits  which  might  be  supposed  to  arise,  but 
which  were  defeated  because  of  a  breach  of 
contract  which  delayed  the  business,  cannot 
be  looked  to  as  an  element  of  damages.  *  *  * 
6th.  If  the  delay  is  in  the  transportation  of 
machinery  to  be  applied  to  a  special  use,  and 
that  is  known  to  the  carrier,  he  is  responsible 
for  such  damages  as  are  fairly  attributable  to- 
the  delay.  *  *  *  7th.  The  party  injured 
by  the  delay  must  not  remain  supine  and 
inactive,  but  should  make  reasonable  exer- 
tions to  help  himself  and  thereby  reduce  his- 
losses." 

Contemplated  Consequences  of  Breach  —  Knowl- 
edge of  Special  Circumstances. —  In  Hadley  v. 
Baxendale,  9  Exch.  341,  Alderson,  B.,  speak- 
ing for  the  court,  went  on  to  say:  "  Now,  if 
the  special  circumstances  under  which  the 
contract  was  actually  made  were  communi- 
cated by  the  plaintiffs  to  the  defendants,  and 
thus  known  to  both  parties,  the  damages  re- 
sulting from  the  breach  of  such  a  contract 
which  they  would  reasonably  contemplate 
would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract 
under  these  special  circumstances  so  known 
and  communicated.  But,  on  the  other  hand, 
if  these  special  circumstances  were  wholly  un- 
known to  the  party  breaking  the  contract,  he,  at 
the  most,  could  only  be  supposed  to  have  had  in 
his  contemplation  the  amount  of  injury  which 
would  arise  generally,  and  in  the  great  multi- 
tude of  cases  not  affected  by  any  special  cir- 
cumstances, from  such  a  breach  of  contract. 
For,  had  the  special  circumstances  been 
known,  the  parties  might  have  specially  pro- 
vided for  the  breach  of  contract  by  special 
terms  as  to  the  damages  in  that  case,  and  of 
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The  Maxim,  Causa  Proxima  Non  Remota  Spectatur,  applies  in  this  class  of  cases  as  in 
others,  and  precludes  any  recovery  of  damages  of  which  the  alleged  wrong  was 
not  the  proximate  cause.1 


this  advantage  it  would  be  very  unjust  to  de- 
prive them."  This  language  is  quoted  with 
approval  and  applied  in  Baltimore,  etc.,  R. 
Co.  v.  Pumphrey,  59  Md.  390,  9  Am.  &  Eng. 
R.  Cas.  332;  Mackay  v.  Western  Union  Tel. 
Co.,  16  Nev.  226;  Sycamore  Marsh  Har- 
vester Mfg.  Co.  v.  Sturm,  13  Neb.  211.  See 
also  Portman  v.  Middleton,  4  C.  B.  N.  S. 
322,  93  E.  C.  L.  322,  4  Jur.  N.  S.  689;  Camden 
Consol.  Oil  Co.  v.  Schlens,  59  Md.  31,  43  Am. 
Rep.  537-  The  latter  part  of  the  court's 
reasoning  would  not  apply  to  a  case  where 
the  statute  prohibited  a  special  contract 
limiting  the  carrier's  liability,  but  the  general 
'rule  was  applied,  nevertheless,  in  Missouri, 
etc.,  R.  Co.  v.  Belcher,  S8  Tex.  549,  where  the 
carrier  was  said  to  be  liable  for  damages  aris- 
ing from  special  circumstances. 

In  the  absence  of  notice  to  the  carrier  of  the 
special  circumstances  out  of  which  the  pecul- 
iar injury  arose,  the  measure  of  damages  is 
the  amount  of  loss  generally  occurring  in 
such  cases.  In  order  to  hold  the  carrier  liable 
for  special  damages  in  any  case,  it  must  be 
shown  that  such  special  damages  were  con- 
templated by  it  and  by  the  consignor  at  the 
time  of  the  shipment  in  consequence  of  the 
shipper's  informing  it  of  the  special  circum- 
stances of  the  case.  Wabash,  etc.,  R.  Co.  v. 
Lynch,  12  111.  App.  365;  Cobb  v.  Illinois  Cent. 
R.  Co.,  38  Iowa  601 ;  Gray  v.  St.  Louis,  etc.,  R. 
Co.,  54  Mo.  App.  666;  Rogan  v.  Wabash 
R.  Co.,  51  Mo.  App.  665;  Armstrong  v.  Mis- 
souri Pac.  R.  Co.,  17  Mo.  App.  403;  Galves- 
ton, etc.,  R.  Co.  v.  Bell,  2  Tex.  Unrep.  Cas. 
517;  Pacific  Express  Co.  v.  Darnell,  62  Tex. 
639;  Houston,  etc.,  R.  Co.  v.  Hogg,  2  Tex. 
Unrep.  Cas.  544;  Bradley  v.  Chicago,  etc.,  R. 
Co.,  (Wis.  1896)  68  N.  W.  Rep.  410. 

Carrier  Must  have  been  Informed  at  Time  of 
Shipment.  —  In  order  to  recover  damages  aris- 
ing out  of  special  circumstances,  it  must 
clearly  appear  that  the  carrier  was  informed 
of  such  circumstances  at  the  time  of  the  ship- 
ment or  the  contract  therefor.  Notice  at  a 
later  day  is  insufficient.  Gulf,  etc.,  R.  Co.  v. 
Gilbert,  4  Tex.  Civ.  App.  366;  Ligon  v.  Mis- 
souri Pac.  R.  Co.,  3  Tex.  App.  Civ.  Cas.,  §  1; 
Missouri,  etc.,  R.  Co.  v.  Belcher,  88  Tex.  549. 
But  if  he  is  informed  of  the  importance  of  a 
prompt  delivery  after  the  goods  have  reached 
their  destination,  he  is  responsible  for  such 
damages  as  may  accrue  after  the  notice. 
Wells  v.  Battle,  5  Tex.  Civ.  App.  532. 

Sufficiency  of  Notice. —  In  Jameson  v.  Mid- 
land R.  Co..  50  L.  T.  N.  S.  426  it  was  held 
that  a  label  reading  "  W.  H.  Moore  &  Co., 
Stand  23,  Show  Ground,  Litchfield,  van  train," 
was  sufficient  notice  to  the  defendant  rail- 
road company  that  the  goods  so  marked 
were  being  sent  to  a  show,  and  the  delivery  of 
them  having  been  delayed,  plaintiff  might  re- 
cover damages  for  the  loss  of  certain  profits 
and  expenses.  See  also  Simpson  v.  London, 
etc.,  R.  Co.,  1  Q.  B.  Div.  274,  24  W.  R.  294. 

The  fact  that  the  carrier's  station  agent 
knew  that  the  goods  shipped  had  been 
shipped  for  immediate  sale  will  charge  the 


carrier  with  knowledge  thereof.  Fort  Worth, 
etc.,  R.  Co.  v.  Greathouse,  82  Tex.  104,  49 
Am.  &  Eng.  R.  Cas.  157. 

The  fact  that  commercial  traveler's  samples 
sent  by  freight  are  placed  in  a  box  labeled 
"  traveler's  goods  "  does  not  give  notice  to 
the  railway  company  of  the  purpose  for  which 
the  goods  are  sent,  so  as  to  affect  it  with  spe- 
cial notice  of  the  fact  that  the  traveler  is 
under  expense  while  waiting  for  such  sam- 
ples, and  to  make  particular  damages  re- 
coverable against  it.  Candy  v.  Midland  R. 
Co.,  38  L.  T.  N.  S.  226. 

Where  the  shipper  sends  a  steam  shovel  over 
the  defendant  company's  line  he  cannot  re- 
cover for  loss  of  time  and  other  special  dam- 
ages, merely  upon  proof  that  he  remarked  to 
the  agent,  at  the  time  of  the  shipment, 
"  I  have  a  contract —  ship  this  without  delay," 
or  words  to  that  effect.  The  notice  must  be 
more  definite.  Gray  v.  St.  Louis,  etc.,  R.  Co., 
54  Mo.  App.  666. 

Carrier's  Knowledge  of  Special  Circumstances 
May  Always  be  Shown  on  Question  of  Damages. — 
Central  Trust  Co.  v.  Savannah,  etc.,  R.  Co., 
69  Fed.  Rep.  683  (case  of  delay);  Wells,  etc.. 
Express  v.  Fuller,  (Tex.  Civ.  App.  1896)  35  S. 
W.  Rep.  824;  Hamilton  v.  Western  North 
Carolina  R.  Co.,  96  N.  Car.  398,  30  Am.  & 
Eng.  R.  Cas.  1. 

In  Missouri  Pac.  R.  Co.  v.  Nevin,  31  Kan. 
385,  16  Am.  &  Eng.  R.  Cas.  252,  the  plaintiff 
had  shipped  a  carload  of  ear  corn  over  the  de- 
fendant company's  road.  The  petition  alleged 
that  it  was  carefully  selected  for  its  peculiar 
value  as  seed  corn,  and  that  while  in  trans- 
portation the  defendant,  without  the  plaintiff's 
knowledge  or  consent,  caused  it  to  be  run 
through  an  elevator  and  shelled,  thus  materi- 
ally diminishing  its  value.  It  was  held  that 
it  was  not  error  to  permit  the  plaintiff  to  intro- 
duce testimony  that  he  notified  the  defendant 
before  shipment  that  the  corn  was  selected 
for  seed  purposes,  and  this  notwithstanding 
there  was  no  allegation  of  such  notice  in  the 
petition. 

1.  See  generally  the  title  Negligence.  See 
also  Irvine  v.  Midland  Great  Western  R.  Co., 
L.  R.  6  Ir.  55. 

Fines  Imposed  on  Carrier  for  Unloading  Cattle. — 

In  McAlister  v.  Chicago,  etc.,  R.  Co.,  74  Mo. 
351,  7  Am.  &  Eng.  R.  Cas.  373,  it  was  held 
that  in  the  absence  of  evidence  to  show  that  a 
carrier  receiving  cattle  for  transportation  from 
a  connecting  carrier  was  for  any  reason  bound 
to  continue  the  transportation  in  the  same  cars 
in  which  the  cattle  came  to  it,  or  had  notice 
that  they  were  of  a  kind  which  it  was  unlaw, 
ful  to  unload  within  the  limits  of  the  state,  the 
receiving  carrier  will  not  be  compelled  to  mak,e 
good  to  the  shipper  damages  sustained  by  him 
by  reason  of  the  seizure  and  sale  of  the  cattle 
to  pay  a  fine  imposed  upon  him  in  consequence 
of  its  having,  against  his  objection,  unloaded 
the  cattle  for  the  purpose  of  reloading  them 
into  its  own  cars.  Such  damages  are  too  re- 
mote, and  cannot  be  held  to  have  been  within 
the  contemplation  of  the  parties. 
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Actions  against  Carrier  in  Tort  or  on  Contract.  —  The  measure  of  damages  in  actions 

against  carriers  is  no  more  restricted  in  cases  which  are  based  upon  a  mere 
breach  of  contract  on  the  part  of  the  carrier  than  in  cases  based  on  a  negligent 
injury  committed  by  it,  and  the  character  of  the  wrong  on  which  the  action  is 
founded  is  not  material  to  be  considered  in  determining  the  scope  of  the 
recover)-. 1 

Notice  of  Special  Purpose  for  Jury  —  Actual  Notice  Unnecessary.  —  Whether  or  not  the 
earner  had  notice  of  the  special  circumstances  which  are  relied  on  as  a  ground 
for  the  damages  claimed,  is  usually  a  question  of  fact  for  the  jury  to  determine. 
Actual  notice  is  not  essential ;  if  it  can  be  shown  that,  from  the  nature  of  the 
goods  shipped  or  from  other  circumstances,  the  carrier  ought  to  have  known 
of  the  consequences  which  would  follow  a  loss  or  delay,  it  is  charged  with 
notice  of  such  circumstances  although  no  actual  notice  may  have  been  given.2 

Difficulty  in  Applying  Principles  in  Particular  Cases.  —  Aside  from  the  guiding  princi- 
ples just  stated,  rules  regulating  the  measure  of  damages  recoverable  in  this 
class  of  cases  are  of  slight  value,  the  difficulty  in  most  cases  being  not  to 
determine  the  correctness  of  any  general  rule  of  law,  but  whether  and  to  what 
extent  it  applies  in  the  case  involved.  The  remainder  of  this  discussion  is 
therefore  devoted  to  cases  involving  the  application  of  the  rules  stated.3 

b.  In  Contract  of  Sale  —  Loss  of  Profits  —  Loss  of  Goods  shipped  under 

Contract  of  Sale  —  Contract  Price  Forms  Measure  of  Damages. — Where  goods  have  been 
transported  by  the  carrier,  in  pursuance  of  a  contract  of  sale  between  the 
consignor  and  consignee,  of  which  the  carrier  is  informed  or  has  constructive 
notice,  the  contract  price  furnishes  the  measure  of  damages  in  case  of  a  loss.4 


1.  Action  Ex  Delicto  or  Ex  Contractu  —  Measure 
of  Damages  the  Same.  —  "The  plaintiff  may 
bring  assumpsit,  counting  upon  the  nonper- 
formance of  the  agreement  which  the  defend- 
ant made  with  him;  or  he  may  bring  case  and 
count  upon  the  violation  of  the  public  duty 
which  the  defendant  owes.  But  the  same  law 
is  applicable  to  both  classes  of  action,  and  the 
measure  of  damages  is  the  same  in  both." 
St.  Louis,  etc.,  R.  Co.  v.  Heath,  41  Ark.  476, 
18  Am.  &  Eng.  R.  Cas.  557;  Baltimore,  etc., 
R.  Co.  v.  Pumphrey,  59  Md.  390,  9  Am.  & 
Eng.  R.  Cas.  332.  Compare  Dresser  v.  West 
Virginia  Transp.  Co.,  8  W.  Va.  553. 

2.  Actual  Notice  to  Carrier  Not  Essential.  — 
Vicksburg,  etc.,  R.  Co.  v.  Ragsdale,  46  Miss. 
458;  Illinois  Cent.  R.  Co.  v.  Cobb,  64  111.  128. 

Loss  of  Market  —  Expense  of  Keeping  Cattle 
until  Next  Market  Day.  —  In  an  action  for  delay 
in  the  delivery  of  live  stock  which  the  carrier 
had  contracted  to  deliver  on  a  certain  day, 
that  day  being  market  day  at  the  place  of  de- 
livery, it  was  held  that  the  carrier  was  liable, 
in  addition  to  other  damages,  for  the  expense 
of  keeping  the  cattle  until  the  next  market 
day.  Toledo,  etc.,  R.  Co.  v.  Lockhart,  71  111. 
■627.    See  also  King  v.  Woodbridge,  34  Vt.  565. 

How  Far  Effect  of  Notice  Extends.  — The 
notice  to  the  carrier  will  not  have  the  effect  to 
extend  the  carrier's  liability  any  further  than 
it  may  be  inferred  from  its  terms  to  have  in- 
formed the  carrier  of  the  probable  results  of 
failure  on  his  part  punctually  to  fulfil  his  con- 
tract. Home  v.  Midland  R.  Co.,  L.  R.  8  C. 
P.  131. 

3.  In  Mutual  Ins.  Co.  v.  Tweed,  7  Wall. 
<U.  S.)  44,  the  court,  by  Miller,  J.,  said:  "  If 
we  could  deduce  from  them  [the  cases]  the  best 
possible  expression  of  the  rule  [of  proximate 
cause,  etc.],  it  would  remain  after  all  to  decide 
each  case  largely  upon  the  special  facts  belong- 
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ing  to  it,  and  often  upon  the  very  nicest  dis- 
criminations." 

4.  Contract  Price  the  Measure  of  Recovery  When 
Goods  Are  Lost.  —  Illinois  Cent.  R.  Co.  v.  Mc- 
Clellan,  54  111.  58,  5  Am.  Rep.  83;  Cobb  v.  Illi- 
nois Cent.  R.  Co.,  38  Iowa  601;  Medbury  v. 
New  York,  etc.,  R.  Co.,  26  Barb.  (N.  Y.)  564. 

In  Illinois  Cent.  R.  Co.  v.  Cobb,  64  111.  143, 
it  appeared  that  the  defendant  carrier  knew 
that  certain  corn  intrusted  to  it  for  transporta- 
tion was  to  be  sold  to  the  government  at  a  cer- 
tain price.  The  corn  was  damaged  en  route 
through  a  delay  in  transportation,  and  the 
plaintiff  was  obliged  to  sell  it  at  the  same 
price  for  which  he  had  bought  it.  The  court 
held  that  the  measure  of  damages  recoverable 
was  the  difference  between  what  he  received 
for  the  corn  and  the  price  for  which  he  had 
contracted  to  sell  it;  he  was  not  to  be  confined 
to  the  market  value  of  such  corn  at  the  place 
of  delivery.  The  rule  of  the  text  is  true  even 
where  the  consignee,  the  purchaser,  had  re- 
served the  right  to  take  the  goods  at  a  certain 
price  or  to  return  them.  The  measure  of  dam- 
ages in  such  a  case,  where  the  consignor  sues, 
is  not  the  market  value  of  the  goods  at  the  place 
of  destination,  but  at  most  the  price  fixed  in 
the  contract,  with  interest  from  the  day  when 
the  goods  would,  in  the  usual  course  of  trans- 
portation, have  reached  the  consignee  and  been 
accepted  by  him.  Magnin  v.  Dinsmore,  62 
N.  Y.  35,  20  Am.  Rep.  442,  50  How.  Pr.  (N.  Y.) 
457,  reversing  38  N.  Y.  Super.  Ct.  248. 

In  Central  R.,  etc.,  Co.  v.  Skellie,  86  Ga. 
686,  it  did  not  appear  that  the  carrier  was 
informed  of  the  contracts  of  sale  of  fruit 
shipped  by  plaintiff,  but  it  was  nevertheless 
held  that  the  trial  court  did  not  err  in  refus- 
ing to  instruct  the  jury  that  "  the  plaintiffs 
are  entitled  to  recover  only  what  they  paid 
for  the  peaches,  such  other  loss  as  the  proof 
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Delay  in  Delivery  Resulting  in  Refusal  to  Accept.  —  Where  there  is  a  delay  merely, 
but  in  consequence  thereof  the  consignee  refuses  to  accept  the  goods,  and  they 
are  sold,  the  measure  of  damages  is  the  difference  between  the  contract  price 
and  the  value  of  the  goods  on  the  day  when  they  were  actually  delivered.1 

Carrier  Ignorant  of  Contract  of  Sale.  —  If  it  appears  that  the  carrier  was  not 
informed  of  the  contract  of  sale  or  of  its  terms  sufficiently  to  know  or  to 
apprehend  that  unusual  loss  would  follow  a  delay  or  a  failure  to  deliver,  the 
measure  of  damages  must  be  determined  according  to  the  general  rule,2  and 
evidence  of  the  terms  and  conditions  of  the  contract  of  sale  by  the  shipper 
or  owner  is  not  admissible  to  show  further  damages.3 


shows  that  they  sustained  in  consequence  of 
such  failure  incurred  in  and  about  the  load- 
ing, the  superintending  or  loading,  less  what 
they  have  realized  from  the  sale;  not  the 
profits  that  may  have  been  realized  from 
the  sale  in  New  York,  in  case  the  instructions 
had  been  followed  and  the  fruit  delivered 
earlier  in  New  York." 

1.  Delay  —  Refusal  of  Consignee  to  Receive. — 
Deming  v.  Grand  Trunk  R.  Co.,  48  N.  H.  455, 
2  Am.  Rep.  267;  Fort  Worth,  etc.,  R.  Co.  v. 
Greathouse,  82  Tex.  104,  49  Am.  &  Eng.  R. 
Cas.  157;  Texas,  etc.,  R.  Co.  v.  Talley,  2  Tex. 
App.  Civ.  Cas.,  §  765  (shipment  of  fruit  trees); 
Gulf,  etc.,  R.  Co.  z:  Martin,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  576. 

In  Collard  v.  South  Eastern  R.  Co.,  7  H.  &  N. 
79,  7  Jur.  N.  S.  950,  9  W.  R.  697,  4  L.  T.  N.  S. 
410,  the  plaintiff  sent  to  London  certain  hops, 
consigned  to  a  purchaser  there.  The  defendant 
company  kept  the  hops  for  some  days  in  an 
open  van,  in  consequence  of  which  a  small  por- 
tion of  them  were  stained  by  the  dampness,  and 
the  purchaser  rejected  the  whole  shipment. 
The  plaintiff  dried  the  stained  hops  so  that 
they  were  rendered  as  good  as  ever  for  actual 
use,  but  the  staining  had  depreciated  the 
market  value  of  the  bulk.  The  plaintiff  sent 
the  hops  to  a  factor  for  sale,  but  by  that  time 
the  market  price  had  fallen.  The  company 
had  no  notice  that  the  hops  were  sent  to  Lon- 
don for  sale.  It  was  held  that  the  plaintiff  was 
entitled  to  recover  as  damages  the  amount  of 
the  depreciation  in  the  market  value  of  the 
hops,  and  was  not  limited  to  the  value  of  the 
portion  actually  damaged;  that  he  could  also 
recover  the  difference  between  the  market  price 
on  the  day  when  the  hops  were  sold  and  the 
day  when  they  ought  to  have  been  delivered. 
See  also  Home  v.  Midland  R.  Co.,  L.  R.  8  C. 
P.  131. 

In  St.  Louis,  etc.,  R.  Co.  v.  Mudford,  48 
Ark.  502,  32  Am.  &  Eng.  R.  Cas.  539,  the 
court,  by  Battle,  J.,  after  stating  the  general 
rule  that  the  difference  in  market  prices  is  the 
measure  of  recovery  in  cases  of  delay,  said: 

Hut  there  may  be  special  circumstances 
under  which  the  application  of  this  rule  would 
be  unjust;  as  where  the  owner  of  the  goods 
had  made  an  advantageous  sale  of  them,  pro- 
vided they  were  delivered  within  a  certain 
time,  and  delivers  them  to  a  carrier  to  be  trans- 
ported to  the  place  of  delivery,  and  the  carrier 
through  negligence  fails  to  deliver  them  at 
their  destination  in  time,  and  the  owner  loses 
the  benefit  of  his  bargain.  In  this  case,  if  the 
carrier  was  informed  of  the  sale  and  its  condi- 
tions, and  the  market  value  of  the  goods  when 
and  where  they  should  have  been  delivered  was 


less  than  the  contract  price,  the  result  of  the 
breach  of  the  carrier's  contract,  which  both 
parties  would  reasonably  contemplate  and  con- 
tract in  reference  to,  and  for  which  the  carrier 
would  be  liable,  would  be  what  the  owner 
would  lose  by  the  failure  to  deliver  in  time, 
and  that  would  be  the  difference  between  the 
contract  price  and  the  market  value  of  the 
goods  when  delivered.  But,  on  the  other  hand, 
if  these  special  circumstances  were  wholly  un- 
known to  the  carrier,  the  measure  of  damages 
would  be  as  first  stated."  Citing  Simpson  v. 
London,  etc.,  R.  Co.,  1  Q.  B.  Div.  274. 

When  Shipper  Declines  to  Ship  on  Account  of 
Delay  in  Furnishing  Cars. —  In  such  case  the 
rule  of  damages  stated  in  the  text  applies,  if 
the  carrier  was  aware  of  the  contract  of  sale. 
International,  etc.,  R.  Co.  v.  Startz,  (Tex.  Civ. 
App.  1895)  33  S.  W.  Rep.  575. 

Notice  —  Pleading.  —  I  n  Wabash ,  etc . ,  R .  Co. 
v.  Lynch,  12  111.  App.  365,  it  appeared  that  on 
account  of  a  delay  in  the  delivery  of  fruit  trees 
which  plaintiff  had  contracted  to  deliver  to 
customers  on  a  certain  day,  the  customers  re- 
fused to  receive  them.  It  was  held  that  the 
plaintiff  could  not  recover  for  the  loss  of  his 
contract  of  sale  where  his  declaration  did  not 
set  out  the  same  and  made  no  claim  for  special 
damages,  and  it  further  appeared  that  the  car- 
rier was  not  notified  that  the  trees  must  be 
delivered  on  a  certain  day.  See  also  Gulf,  etc., 
R.  Co.  v.  Pettit,  3  Tex.  Civ.  App.  588. 

2.  See  supra,  this  section,  General  Doctrine; 
Murrell  v.  Pacific  Express  Co.,  54  Ark.  22,  26 
Am.  St.  Rep.  17. 

3.  Carrier  Must  have  Had  Notice  of  Contract  of 
Sale.  —  Columbus,  etc.,  R.  Co.  v.  Flournoy,  75 
Ga.  745;  Gulf,  etc.,  R.  Co.  v.  Cole,  (Tex.  App. 
1890)  16  S.  W.  Rep.  176.  See  also  Gelvin  v. 
Kansas  City,  etc.,  R.  Co.,  21  Mo.  App.  273. 

The  measure  of  damages  in  an  action  for  a 
delay  in  the  delivery  of  the  goods,  where  the 
carrier  was  not  informed  of  the  special  circum- 
stances causing  a  loss  of  plaintiff's  contract  of 
sale  with  third  parties,  is  the  difference  be- 
tween their  market  value  at  the  time  they 
ought  to  have  been  delivered  and  that  at  the 
time  they  were  actually  delivered,  if  in  equally 
good  condition.  If  they  were  not  in  equally 
good  condition,  the  damages  should  be  in- 
creased to  the  extent  of  the  deterioration  re- 
sulting from  the  delay.  Lindley  v.  Richmond, 
etc.,  R.  Co.,  88  N.  Car.  547,  c>  Am.  &  Eng.  R. 
Cas.  31;  Philadelphia,  etc.,  I:.  Co.  v.  Lehman, 
56  Md.  209,  40  Am.  Rep.  415,  6  Am.  &  Eng.  R. 
Cas.  14. 

The  plaintiffs,  shoe  manufacturers  at  K., 
were  under  a  contract  to  supply  a  quantity  of 
military  shoes  to  a  London  firm  for  use  by  the 
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When  Loss  of  Profits  Recoverable.  —  No  recovery  can  be  had  for  loss  of  profits  in 
contracts  of  sale  made  or  contemplated  by  the  shipper,  unless  the  facts  and 
circumstances  of  such  sale  are  communicated  to  the  carrier  upon  shipment.1 

c.  Delay  in  Delivery  of  Goods  Intended  for  Specific  Purpose. — 
rhe  genera]  rule,  previously  stated,2  finds  frequent  application  in  actions  for 
delay  in  the  delivery  of  machinery  or  supplies  in  consequence  of  which  some 
enterprise  is  stopped,  labor  lost,  and  time  wasted. 

Damages  Depend  on  Extent  of  Notice  to  Carrier.  —  In  such  cases  the  measure  of 
damages  recoverable  by  the  plaintiff  must  depend  upon  the  extent  of  the 
notice  given  to  the  carrier.  If  no  notice  has  been  given  to  it  of  the  consequences 
likely  to  follow  a  delay  in  delivery,  nothing  more  than  the  difference  in  market 
value  is  recoverable.3 


French  army,  at  four  shillings  per  pair,  an 
unusually  high  price.  The  shoes  were  to  be 
delivered  by  February  3,  and  the  plaintiffs 
accordingly  sent  them  to  the  station  at  K.  for 
carriage  to  London  in  time  to  be  delivered 
there  on  the  evening  of  the  day  stated,  when 
they  would  have  been  accepted  and  paid  for 
by  the  consignees.  Notice  was  given  at  the  time 
to  the  station  master  that  the  plaintiffs  were 
under  a  contract  to  deliver  by  February  3,  and 
that  unless  delivery  was  made  then,  the  shoes 
would  be  rejected;  but  he  was  not  informed 
that  there  was  anything  exceptional  in  the 
character  of  the  contract.  The  shoes  were  not 
delivered  in  London  until  February  4,  and 
were  consequently  rejected,  and  the  plaintiffs 
were  compelled  to  sell  them  at  two  shillings  and 
ninepence  a  pair,  the  best  price  then  obtain- 
able, on  account  of  a  cessation  of  the  French 
war,  even  had  they  been  delivered  on  the  third 
and  sold  in  open  market.  In  an  action 
against  the  defendant  company  for  the  delay, 
the  company  paid  into  court  a  sum  sufficient 
to  cover  any  ordinary  loss  occasioned  by  such 
a  delay,  but  the  plaintiffs  insisted  upon  their 
right  to  recover  £267,  the  difference  between 
the  price  at  which  they  had  contracted  to  sell 
the  shoes  and  the  price  actually  secured.  It 
was  held  that  they  could  not  recover  such  ad- 
ditional amount,  the  damages  claimed  not 
being  such  as  might  reasonably  be  considered 
as  arising  naturally  from  the  company's 
breach  of  contract  or  such  as  might  reasonably 
be  supposed  to  have  been  in  contemplation 
of  both  parties  at  the  time  the  contract  was 
made;  the  notice  given  to  the  company  was 
not  such  as  to  inform  it  that  the  damages 
claimed  would  probably  result  from  a  failure 
to  deliver  promptly.  Home  v.  Midland  R. 
Co.,  L.  R.  8  C.  P.  131,  42  L.  J.  C.  P.  59,  affirm- 
ing L.  R.  7  C.  P.  583,  41  L.  J.  C.  P.  264,  27  L. 
T.  N.  S.  38.  This  case  was  approved  and  fol- 
lowed in  Harvey  v.  Connecticut,  etc.,  Rivers 
R.  Co.,  124  Mass.  421,  26  Am.  Rep.  673,  18 
Am.  Ry.  Rep.  9,  in  which  similar  circum- 
stances were  involved. 

1.  Loss  of  Profits.  —  East  Tennessee,  etc.,  R. 
Co.  v.  Johnson,  85  Ga.  497;  Galveston,  etc., 
R.  Co.  v.  Douglass,  1  Tex.  App.  Civ.  Cas., 
§  67;  Bowden  v.  San  Antonio,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  987. 

Where  a  carrier  delays  the  delivery  of  goods 
until  the  season  for  them  has  passed,  the  meas- 
ure of  damages  is  the  difference  between  the 
market  value  when  the  goods  should  have 
been  delivered  and  that  when  they  were  actu- 


ally delivered.  Loss  of  profits  to  the  plaintiff 
from  making  up  these  goods  into  articles  of 
sale  and  disposing  of  them  cannot  be  consid- 
ered. Wilson  v.  Lancashire,  etc.,  R.  Co.,  9 
C.  B.  N.  S.  632,  99  E.  C.  L.  632,  7  Jur.  N.  S. 
862,  9  W.  R.  635. 

2.  See  supra,  this  section,  Rule  in  Hadley  v. 
Baxendale . 

3.  Measure  of  Damages  Dependent  on  Notice  to 
the  Carrier.  —  Hadley  v.  Baxendale,  9  Exch. 
341,  18  Jur.  358,  2  C.  L.  R.  517;  Ruthven 
Woollen  Mfg.  Co.  v.  Great  Western  R.  Co.,  18 
U.  C.  C.  P.  316;  Rogan  v.  Wabash  R.  Co., 
51  Mo.  App.  665;  Thomas,  etc.,  Mfg.  Co.  v. 
Wabash,  etc.,  R.  Co.,  62  Wis.  642,  51  Am. 
Rep.  725. 

Delay  in  Delivery  of  Cotton  at  Cotton  Mill  Re- 
sulting in  Stopping  Manufactory.  —  In  the  case 
of  Gee  v.  Lancashire,  etc.,  R.  Co.,  6  H.  &  N. 
211,  9  W.  R.  103,  3  L.  T.  N.  S.  328,  the  plaintiffs 
delivered  to  the  defendant  railway  company 
ten  tons  of  cotton  to  be  carried  from  Liverpool 
to  O.  In  the  usual  course  of  transportation  the 
cotton  should  have  been  delivered  at  O.  on  the 
following  day,  but  it  was  not  actually  delivered 
until  four  days  later.  In  consequence  of  the 
delay,  the  plaintiff's  new  mill  was  stopped  for 
want  of  cotton  to  work  with.  At  the  time  of 
delivery  of  the  cotton  to  the  defendant  nothing 
was  said  as  to  the  effect  a  delay  would  have. 
But  on  the  day  before  delivery  to  the  com- 
pany, and  on  each  succeeding  day  until  the 
arrival  of  the  cotton,  the  plaintiff  called  at  O.  to 
inquire  about  it,  and  each  time  told  the  man- 
ager of  the  defendant's  goods  department  at  O. 
that  the  mill  was  at  a  standstill  solely  on  ac- 
count of  the  non-delivery  of  the  cotton.  In  an 
action  to  recover  for  the  amount  of  wages  paid 
to  employees  during  the  time  the  mill  was  idle, 
and  for  the  profits  the  mill  would  have  made, 
the  court  held  that  no  such  damages  were  re- 
coverable, and  the  trial  court  having  instructed 
otherwise,  its  judgment  was  reversed.  Com- 
pare Conybeare  v.  Farries,  L.  R.,  5  Exch.  16, 
39  L.  J.  Exch.  26. 

Delay  in  Delivering  Building  Materials  —  Dam- 
age to  Contractor.  —  A  building  contractor,  em- 
ploying a  number  of  workmen,  cannot  recover 
of  a  carrier  the  amount  of  their  wages  during 
the  time  they  were  kept  idle  by  reason  of  the 
carrier's  delay  to  deliver  promptly  certain 
building  material  forwarded  over  its  line,  un- 
less it  was  fully  informed  of  the  situation  at 
the  time  of  shipment.  Information  given 
four  days  after  the  shipment  would  be  insuffi- 
cient. Ligon  v.  Missouri  Pac.  R.  Co.,  3  Tex. 
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Expected  Profits  from  Future  Business.  —  Where  the  shipper  or  consignee  has 
entered  into  a  contract  made  with  reference  to  embarking  in  a  new  business, 
the  speculative  profits  which  might  be  supposed  to  arise,  but  which  were  de- 
feated because  of  the  carrier's  delay  in  delivering  material  necessary  therefor, 
cannot  be  looked  to  as  an  element  of  damages.  Such  profits  are  dependent 
largely  upon  other  contingencies,  skill,  industry,  energy,  the  market  supply  of 
material,  keeping  machinery  in  order,  loss  of  tint,  by  weather  or  breakage 


App.  Civ.  Cas.,  §  i.  See  also  Missouri  Pac.  R. 
Co.  v.  Breeding,  4  Tex.  App.  Civ.  Cas.,  § 
154- 

Delay  in  Delivering  Machinery  for  Manufactur- 
ing Establishment. —  In  Priestly  v.  Northern 
Indiana,  etc.,  R.  Co.,  26  111.  205,  79  Am.  Dec. 
369,  which  was  an  action  for  damages  caused 
by  a  delay  in  delivery  of  certain  machinery  by 
the  defendant  carrier,  the  court  said:  "  Had 
the  plaintiffs  notified  the  defendants  for  what 
purpose  they  designed  the  machinery,  and  the 
circumstances  of  their  necessities,  they  might 
have  brought  forward  other  topics  and  ele- 
ments of  damage,  such  as  they  attempted  to 
show  on  the  trial  —  that  a  large  number  of 
hands  were,  of  necessity,  under  pay  and  idle  — 
loss  of  promised  custom  out  of  which  profits 
would  have  been  made.  In  the  absence  of 
notice,  proof  of  this  kind  was  properly 
rejected." 

The  leading  case  in  this  connection  is  that 
of  Vicksburg,  etc.,  R.  Co.  v.  Ragsdale,  46 
Miss.  480,  which  was  an  action  for  a  failure 
on  the  part  of  the  defendant  company  to  trans- 
port a  boiler,  part  of  the  machinery  of  a  saw- 
mill, within  a  reasonable  time.  The  plaintiff 
proved  the  price  of  lumber  at  various  times, 
and  sought  to  recover  for  the  wages  paid  his 
laborers  while  they  were  idle  and  for  the 
profits  he  would  have  made  from  sawing  lum- 
ber during  the  delay.  It  was  held  that  he 
could  not  so  recover,  no  notice  of  such  conse- 
quences having  been  communicated  to  the  de- 
fendant carrier.  The  opinion  discusses  the 
question  at  length,  reviewing  many  authori- 
ties. See  also  a  similar  case  in  Gulf,  etc.,  R. 
Co.  v.  Pettit,  3  Tex.  Civ.  App.  588,  where  the 
machinery  was  shipped  to  a  merchant  who 
dealt  in  machinery  of  that  kind.  The  court 
held  that  the  carrier  had  a  right  to  presume 
that  the  machinery  was  intended  for  sale 
merely,  and  could  not  be  held  liable  for  spe- 
cial damages,  although  the  machinery  was  in 
fact  intended  for  use  and  the  delay  in  delivery 
caused  unusual  damage.  See  also  Galveston, 
etc.,  R.  Co.  v.  Watson,  1  Tex.  App.  Civ.  Cas., 
§  813;  Davis  v.  Cincinnati,  etc.,  R.  Co.,  1 
Disney  (Ohio)  23;  Gulf,  etc.,  R.  Co.  v.  Loonie, 
84  Tex.  259. 

Delay  in  Delivering  Still-Worm.  —  In  Savan- 
nah, etc.,  R.  Co.  v.  Pritchard,  77  Ga.  412,  4 
Am.  St.  Rep.  92,  28  Am.  &  Eng.  R.  Cas.  57,  the 
plaintiffs,  who  were  engaged  in  gathering 
crude  turpentine  and  manufacturing  it  into 
spirits  and  resin,  delivered  to  the  defendant 
company  a  still-worm  to  be  transported  to 
their  works.  It  was  ultimately  delivered  to 
the  wrong  parties  and  was  recovered  by  plain- 
tiffs only  after  much  time  and  expense  in  trac- 
ing it.  During  that  time  the  still  had  to  lie 
idle,  and  the  tree  boxes  from  which  the  crude 
gum  was  gathered  ran  over  for  want  of  barrels 


in  which  to  deposit  it,  so  that  much  of  the 
gum  was  wasted,  causing  the  damage  com- 
plained of.  It  was  held  that  the  plain- 
cifis  might  recover  for  the  loss  of  the 
gum  if  the  jury  should  find  it  was  directly, 
though  not  altogether,  attributable  to  the  de- 
lay, and  they  could  not  have  prevented  it 
by  the  exercise  of  reasonable  care;  and  that  the 
plaintiffs  might  recover  also  their  necessary 
expenses  in  searching  for  and  procuring  the 
still-worm. 

Increased  Expense.  —  In  Pennsylvania  R. 
Co.  v.  Titusville,  etc.,  Plank  Road  Co.,  71  Pa. 
St.  350,  the  railroad  company  undertook  to 
carry  certain  planks,  which  were  to  be  used 
in  making  a  plank  road,  from  one  station 
to  another.  They  were  not  carried  according 
to  agreement,  and  the  consignee  was  allowed 
to  recover  the  difference  between  the  prices  of 
plank  at  the  two  stations.  The  court  held, 
however,  that  it  was  error  to  instruct  the  jury 
that  the  plaintiff  was  entitled,  in  addition,  to 
recover  the  increased  expense  of  putting  down 
the  plank  road  consequent  upon  the  nondeliv- 
ery. As  to  this  point  the  court,  by  Sharswood, 
J.,  said:  "  To  say  that  the  increased  expense 
of  labor  in  putting  down  the  planks  in  conse- 
quence of  such  delay  would  be  such  an  imme- 
diate and  proximate  effect  as  ought  to  be 
charged  to  the  common  carriers,  seems  to  be 
entirely  too  indefinite.  It  would  include  a  rise 
of  wages,  stormy  weather,  bad  roads  in  conse- 
quence, which  would  be  entirely  beyond  what 
would  naturally  have  been  within  the  view  of 
the  parties,  and  might  well  have  happened 
even  had  the  railroad  company  punctually 
performed  their  duty.  The  natural  conse- 
quences of  delay  and  stoppage  of  work  and 
payment  of  wages,  and  expenses  arising 
therefrom,  and  the  loss  from  not  having  the 
work  finished  at  the  time  it  otherwise  would 
have  been,  form  the  rule." 

Delay  in  Delivering  Money  Sent  to  Pay  Insur- 
ance Premium.  —  The  carrier  having  been  in- 
formed of  the  purpose  for  which  the  money 
was  sent,  and  that  it  must  arrive  by  a  certain 
day  or  the  policies  would  lapse,  it  was  held,  in 
an  action  for  such  delay,  that  the  carrier  was 
liable  in  damages  for  the  net  value  of  the  poli- 
cies on  the  day  they  lapsed  in  consequence  of 
the  non-payment  of  the  premium,  both  par- 
ties having  presumably  contemplated  such 
damages  under  the  circumstances.  It  was 
further  held  that  it  was  incumbent  on  the  pol- 
icy holder  or  his  representative  to  use  ordi- 
nary care  and  to  take  all  reasonable  measures 
within  his  power  to  reinstate  himself  (or  the 
insured)  with  the  insurance  company,  or  to  re- 
insure, and  that  he  could  not  recover  for  such 
loss  as  he  mi^ht  have  thus  prevented.  Grindle 
v.  Eastern  Express  Co.,  67  Me.  317,  24  Am. 
Rep.  31. 
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of  machinery,  and  arc  too  indefinite  and  uncertain  to  constitute  a  basis  of 
recover). 1 

Transportation  of  Machinery  for  Special  Use.  —  Where  the  delay  is  in  the  transporta- 
tion of  machinery  to  be  applied  to  a  special  use,  which  is  known  to  the  carrier, 
such  damages  are  recoverable  as  are  fairly  attributable  to  the  delay,  including 
the  value  of  the  use  of  the  machinery,  to  be  tested  by  its  fair  rental  value  or 
similar  means;  the  wages  while  idle  of  hands  specially  employed  with  a  view 
to  the  use  of  the  machinery;  and  the  loss  on  work  actually  contracted  to 
be  done  for  another  person  where  such  work  could  clearly  have  been  done  had 
the  machinery  been  promptly  delivered  and  the  gain  definitely  ascertainable.3 

d.  Future  Advantages  Dependent  upon  Contingencies. —  Damages 
cannot  be  recovered  for  the  loss  of  profits  or  of  any  advantage  that  the  shipper 
or  consignee  might  have  secured  where  such  profits  or  advantage  would  depend 
upon  the  happening  of  further  contingencies;  they  must  be  such  as  the 
plaintiff  would  have  been  assured  of  had  the  carrier  been  prompt  in  delivering 
the  property  carried.  Otherwise  they  are  speculative  merely,  and  their  loss 
cannot  be  considered  as  an  element  of  damages.3 


1.  Speculative  Profits  of  a  Contemplated  Enter- 
prise. —  Vicksburg,  etc.,  R.  Co.  v.  Ragsdale, 
46  Miss.  484,  1  Am.  Ry.  Rep.  407. 

In  Gulf,  etc.,  R.  Co.  v.  Maetze,  2  Tex.  App. 
Civ.  Cas.,  §  631,  18  Am.  &  Eng.  R.  Cas.  614, 
the  court,  by  Willson,  J.,  quoting  Hutchinson 
on  Carriers,  §  776,  said:  "  Where  the  goods 
are  not  intended  for  sale  in  the  market  of  des- 
tination, but  are  intended  to  serve  some  specific 
purpose  of  the  owner,  *  *  *  in  the  absence 
of  special  circumstances  which  may  make  the 
carrier  liable  for  some  special  loss,  or  for  the 
expense  to  which  the  owner  may  be  put  by  his 
negligent  delay,  he  could  be  held  liable  only 
for  the  inconvenience  to  which  the  owner  had 
been  put  by  being  deprived  of  the  use  of  his 
property  during  the  time  of  the  delay."  This 
was  an  action  to  recover  for  delay  in  deliver- 
ing a  part  of  a  cotton  press  shipped  to  plaintiff. 
The  court  limited  the  recovery  to  thirty-five 
dollars,  the  actual  cost  of  replacing  the  missing 
portion.  It  was  further  held  that  special  dam- 
ages could  not  be  recovered  unless  averred  in 
the  petition.  See  also  St.  Louis,  etc.,  R.  Co.  v. 
Hindsman,  1  Tex.  App.  Civ.  Cas.,  §  204. 

Under  the  rule  of  the  text,  loss  of  profits  re- 
sulting from  the  necessary  suspension  of  iron- 
works in  consequence  of  the  failure  of  the  de- 
fendant carrier  to  deliver  coal  according  to 
contract  cannot  be  recovered,  and  evidence  as 
to  such  profits  is  not  admissible.  Cooper  v. 
Young,  22  Ga.  269. 

2.  Where  Carrier  is  Fully  Informed  and  Dam- 
ages are  Definite.  —  Vicksburg,  etc.,  R.  Co.  v. 
Ragsdale,  46  Miss.  484,  1  Am.  Ry.  Rep.  407; 
Gulf,  etc.,  R.  Co.  v.  Gilbert,  4  Tex.  Civ.  App. 
366;  Pacific  Express  Co.  v.  Darnell,  (Tex. 
1887)  32  Am.  &  Eng.  R.  Cas.  543. 

In  Cincinnati  Chronicle  Co.  v.  White  Line 
Cent.  Transit  Co.,  I  Cine.  Super.  Ct.  Rep. 
300,  part  of  a  printing  press  was  lost  while  in 
the  carrier's  hands.  The  carrier  had  notice 
of  the  use  for  which  the  press  was  intended, 
and  had  contracted  to  carry  and  deliver  it 
within  a  specified  time.  It  was  held  that  the 
owner  might  recover  for  any  direct  and  neces- 
sary damages  resulting  from  a  loss  of  the  use 
of  the  press  after  the  time  specified  for  its  de- 
livery, including  the  wages  of  men  hired  and 
the  cost  of  attempting  to  recover  the  part  lost, 


together  with  the  expense  of  replacing  it. 
Compare  Missouri  Pac.  R.  Co.  v.  Breeding,  4 
Tex.  App.  Civ.  Cas.,  §  154. 

The  measure  of  damages  in  such  cases  is 
not  what  might  have  been  made  by  the  mill 
or  plant  during  the  time  of  its  enforced  idle- 
ness, but  the  legal  interest  on  the  capital  in- 
vested, the  wages  of  the  hands  necessarily 
unemployed  during  the  time,  the  cost  of  send- 
ing for  the  missing  machinery,  and  similar 
damages,  definite  and  resulting  directly  from 
the  carrier's  wrongful  act.  Foard  v.  Atlantic, 
etc.,  R.  Co.,  8  Jones  L.  (N.  Car.)  235,  78  Am. 
Dec.  277. 

3.  Must  Not  Depend  on  Further  Contingencies. — 

There  must  be  only  one  "  if."  See  Frazer 
v.  Smith,  60  111.  145;  Illinois  Cent.  R.  Co.  v. 
Cobb,  64  111.  128;  Little  Rock,  etc.,  R.  Co.  v. 
Conatser,  61  Ark.  560. 

Profits  which  the  shipper  might  have  made 
by  ulterior  speculation,  or  by  shipping  the 
goods  to  other  places  or  to  different  markets, 
are  too  remote  to  be  considered.  Harrison  v. 
Stewart,  Taney's  Dec.  (U.  S.)  485. 

Animals  to  Be  Used  for  Breeding  Purposes.  — 
In  an  action  for  an  injury  to  a  jack  which  had 
been  shipped  to  plaintiff  for  breeding  pur- 
poses, the  court  held  that  the  measure  of 
damages  must  be  confined  to  a  fair  compensa- 
tion for  the  decreased  market  value  of  the 
animal,  and  could  not  include  the  amount  of 
profits  plaintiff  might  probably  have  derived 
from  letting  out  the  animal's  services  as  a 
breeder.  Such  profits  depend  upon  too  many 
contingencies  to  be  the  subject  of  a  recovery  in 
such  a  case.  Chicago,  etc.,  R.  Co.  v.  Hale,  2 
111.  App.  150,  83  111.  360,  25  Am.  Rep.  403. 
See  also  Connoble  v.  Clarke,  38  Mo.  App.  476; 
Love  v.  Ross,  89  Iowa  400;  Illinois  Cent.  R. 
Co.  v.  Haynes,  64  Miss.  604;  Missouri  Pac.  R. 
Co.  v.  Fagan,  72  Tex.  127,  13  Am.  St.  Rep. 
776,  35  Am.  &  Eng.  R.  Cas.  666;  New  York, 
etc.,  R.  Co.  v.  Estill,  147  U.  S.  591  (cows  im- 
ported for  breeding  purposes  —  loss  caused  by 
injuries  producing  abortion). 

Goods  Intended  for  Prize  Exhibition.  —  Where 
the  defendant  company  negligently  delayed 
the  transportation  of  a  model  sent  by  the  ship- 
per to  compete  for  a  prize  in  an  exhibition, 
the  proper  measure  of  damages,  if  the  model 
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Damages  Must  Be  Capable  of  Definite  Ascertainment.  —  Compensation  to  the  owner  for 
the  actual  loss  sustained  by  him  is  the  fundamental  principle  upon  which  the 
law  bases  the  allowance  of  damages;  but  it  will  not  make  this  allowance 
upon  a  calculation  of  mere  speculative  profits,  since  this  would  be  proceeding 
upon  contingencies  and  would  involve  too  much  uncertainty.  It  is  the  first 
essential  of  legal  damages  that  they  be  certain  and  capable  of  definite 
ascertainment.1 

XIX.  Carrier's  Lien  for  Charges  —  1.  What  Charges  It  Embraces  — 

a.  GENERALLY.  —  A  railroad  company  or  other  common  carrier  has  a  lien  on 
goods  carried  by  it  and  still  in  its  possession  for  all  charges  that  may  be  due 
it  for  their  transportation,  and  for  all  proper  storage  or  warehouse  charges.2 
Freight,  Salvage,  Demurrage,  and  Customs  Duties. —  The  right  to  the  lien  is  coexten- 
sive with  the  right  to  recover  freight  charges,3  and  extends  to  and  embraces 
salvage  charges,4  though  not  demurrage  charges,5  and  covers  also  charges 
for  customs  duties  advanced  on  goods  imported.6 


is  useless  for  other  purposes  or  has  no  market 
value,  is  the  value  of  the  labor  and  materials 
used  in  making  it.  The  amount  of  the  prize 
which  it  might  have  won  but  for  the  delay 
cannot  be  considered.  Watson  v.  Ambergate, 
etc.,  R.  Co.,  15  Jur.  448;  Simpson  v.  London, 
etc.,  R.  Co.,  1  Q.  B.  Div.  274,  24  W.  R.  294,  33 
L.  T.  N.  S.  805,  45  L.  J.  Q.  B.  Div.  182.  See 
also  Western  Union  Tel.  Co.  v.  Crall,  39  Kan. 
580;  Candy  v.  Midland  R.  Co.,  38  L.  T.  N.  S. 
226.  Compare  Jameson  v.  Midland  R.  Co.,  50 
L.  T.  N.  S.  426. 

Race-horses.  —  Where  race-horses  are  killed 
or  injured,  the  general  rule  as  to  the  measure 
of  damages  controls,  and  no  recovery  can  be 
had  for  what  their  owner  might  have  made 
from  them  on  the  race-track.  Ormsby  v. 
Union  Pac.  R.  Co.,  4  Fed.  Rep.  706,  2  McCrary 
(U.  S.)  48. 

1.  Compensation  for  Actual  Loss  the  Fundamen- 
tal Principle.  —  Medbury  v.  New  York,  etc.,  R. 
Co.,  26  Barb.  (N.  Y.)  564. 

2.  Carrier  Entitled  to  a  Lien  —  England.  — 
Gisbourn  v.  Hurst,  I  Salk.  249;  Skinner  v. 
Upshaw,  2  Ld.  Raym.  752;  Higgins  v.  Brether- 
ton,  5  C.  &  P.  2,  24  E.  C.  L.  188, 

United  States.  —  Gracie  v.  Palmer,  8  Wheat. 
(U.  S.)  635. 

Alabama.  —  Long  v.  Mobile,  etc.,  R.  Co.,  51 
Ala.  512. 

Illinois.  —  Ohio,  etc.,  R.  Co.  v.  Noe,  77  111. 
513;  Galena,  etc.,  R.  Co.  v.  Rae,  18  111.  488,  68 
Am.  Dec.  574. 

fowa. —  Alden  v.  Carver,  13  Iowa  253,  81 
Am.  Dec.  430. 

Louisiana.  —  Mississippi  Valley  Transp.  Co. 
v.  Fosdick,  Mann.  Unrep.  Cas.  (La.)  3. 

New  York.  —  Compton  v.  Shaw,  1  Hun  (N. 
Y.)44i;  Clarkson  v.  Edes,  4  Cow.  (N.  Y.)470; 
Barker  v.  Havens,  17  Johns.  (N.  Y.)  234,  8  Am. 
Dec.  393. 

Tennessee.  —  Rankin  v.  Memphis,  etc.,  Packet 
Co.,  9  Heisk.  (Tenn.)  567,  24  Am.  Rep.  339. 

Vermont.  —  Dyer  v.  Grand  Trunk  R.  Co.,  42 
Vt.  441,  1  Am.  Rep.  350. 

See  also  Pinney  v.  Wells,  10  Conn.  115; 
Blown  v.  Clayton,  12  Ga.  564;  Lickbarrow  v. 
Mason,  2  T.  R.  63. 

3.  Ewart  v.  Kerr,  Rice  L.  (S.  Car.)  203;  Hall 
v.  Dimond,  63  N.  H.  565. 

4.  Salvage  Charges.  —  Where  goods  shipped 
by  water  are  to  be  delivered  to  the  consignee 


upon  payment  of  the  "  freight  and  charges," 
salvage  paid  by  a  carrier  in  recovering  a 
sunken  cargo  is  to  be  considered  as  part  of  the 
"  charges  "  within  the  meaning  of  the  bill  of 
lading,  and  constitutes  a  lien  on  the  goods  as 
binding  as  the  lien  for  the  ordinary  freight 
charges.  Chicago,  etc.,  R.  Co.  v.  Northwest- 
ern Union  Packet  Co.,  38  Iowa  377,  9  Am.  & 
Eng.  R.  Cas.  46,  note. 

5.  Demurrage. — -The  injury,  inconvenience, 
and  expense  which  a  carrier  may  suffer  by 
reason  of  the  consignee  not  unloading  goods 
from  cars  within  a  reasonable  time  constitute 
a  claim  in  the  nature  of  demurrage,  but  do 
not  give  the  carrier  a  lien  upon  the  goods, 
such  as  he  has  for  freight  charges.  Crom- 
melin  v.  New  York,  etc.,  R.  Co.,  1  Abb.  App. 
Dec.  (N.  Y.)  472,  4  Keyes  (N.  Y.)  90,  10  Bosw. 
(N.  Y.)  77;  East  Tennessee,  etc.,  R.  Co.  v. 
Hunt,  15  Lea  (Tenn.)  261.  See  also  Hawgood 
v.  One  Thousand,  etc..  Tons  of  Coal,  21  Fed. 
Rep.  681. 

It  is  questionable  whether  a  railroad  com- 
pany is  entitled  to  make  any  charge  for  de- 
murrage.   See  the  title  Demurrage. 

Laws  of  New  Jersey  (1890),  c.  218,  give  car- 
riers a  lien  for  demurrage  charges. 

6.  Guesnard  v.  Louisville,  etc.,  R.  Co.,  76 
Ala.  453,  23  Am.  &  Eng.  R.  Cas.  691. 

United  States  Statute  -  Collector  Holding  Goods 
for  Freight  Charges.  —  Section  2981,  Rev.  Stat, 
of  U.  S.,  provides  that  whenever  the  collector 
of  a  port  is  notified  of  a  claim  for  freight 
charges  due  on  certain  goods  he  shall  hold 
such  goods  until  the  charges  due  thereon  are 
paid  or  properly  secured.  Under  this  statute, 
if  a  consignee  desires  to  recover  property  with- 
held for  charges  he  must  first  tender  the 
charges  actually  due;  if  this  tender  is  declined 
he  must  offer  bond,  with  good  security,  for  the 
entire  amount  claimed  to  be  due.  Upon  this 
being  done,  the  collector  is  required  to  release 
the  property.  If  an  action  is  necessary  to 
secure  possession  of  the  goods,  the  plaintiff's 
declaration  must  show  that  all  the  above  steps 
were  taken.  Wyman  v.  Lancaster,  32  Fed. 
Rep.  720. 

The  Act  of  Congress  of  June  10,  1880,  c.  10, 
requires  the  collector  of  customs,  upon  being 
notified  of  a  carrier's  lien,  to  give  the  carrier 
reasonable  notice  before  delivering  the  goods 
to  the  importer  or  consignee.  The  act  does 
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it  includes  Also  Back  Freight  Charges  which  may  have  been  paid  by  the  delivering 
carrier  to  prior  connecting  carriers,1  and  in  such  a  case  the  fact  that  the  goods 
may  have  suffered  some  damage  before  reaching  the  line  of  the  last  carrier 
will  not  affect  its  right  to  the  lien.8 

The  Lien  is  Limited  to  a  Proper  Compensation  to  the  carrier  for  the  services  rendered,3 
and  this  is  ordinarily  the  charges  quoted  to  the  shipper  at  the  time  of  ship- 
ment. But  such  a  quotation  of  charges  is  not  conclusive  on  the  carrier;  it 
may  be  shown  that  it  was  the  result  of  accident  or  mistake.4 

b.  For  General  Balance  Due. — The  carrier's  lien  does  not  exist  in 
favor  of  any  debts  other  than  those  due  for  the  transportation  of  the  particular 
property  on  which  the  charges  accrue.  It  cannot  be  asserted,  in  the  absence  of 
a  special  contract,  for  a  general  balance  due  to  the  carrier  by  the  owner  of  the 
goods.5  Where  such  a  special  contract  exists,  containing  a  stipulation  that 
the  carrier  shall  be  entitled  to  hold  the  goods  shipped  under  the  contract  as 
security  for  whatever  general  balance  may  be  due  by  the  consignor,  the  lien 
cannot  be  claimed  unless  the  case  comes  clearly  within  the  terms  of  the 
stipulation.6 


n  Ohio  303;  Bissell 

Co.  v.  Wilson,  119 

.  v.  Koerner,  (Minn, 
a  shipper  delivered 


not  authorize  the  collector  to  collect  the 
charges  due  the  carrier,  but  if  he  does  so  col- 
lect, the  amount  may  be  recovered  in  an  appro- 
priate action.  As  the  collector  is  not  entitled 
to  collect  the  charges,  the  act  of  his  deputy  in 
so  doing  is  an  unofficial  one  for  which  the  col- 
lector himself  cannot  be  held  responsible. 
Cleveland,  etc.,  R.  Co.  v.  McClung,  119  U.  S. 
454,  28  Am.  &  Eng.  R.  Cas.  70,  affirming  15 
Fed.  Rep.  905. 

1.  See  infra,  this  section,  Lien  of  Last  of 
Connecting  Carriers. 

2.  Bowman  v.  Hilton, 
■v.  Price,  16  111.  408. 

3.  Louisville,  etc.,  R. 
Ind.  352. 

In  U.  S.  Express  Co 
1896)  68  N.  W.  Rep.  181 

to  the  defendant  express  company  for  trans 
portation  a  package  containing  bonds  worth 
$234,000,  valuing  the  package  at  only  $1,000, 
and  paying  charges  on  that  basis.  It  was 
held  that  the  company  had  no  right  to  insist 
on  further  charges  based  upon  the  real  value 
of  the  package,  on  its  learning  the  facts,  since 
its  liability  would  have  been  only  $1,000  in 
the  event  of  a  loss.  Compare  Missouri,  etc., 
R.  Co.  v.  Trinity  County  Lumber  Co.,  1  Tex. 
Civ.  App.  553. 

4.  Rates  Misquoted  hy  Mistake.  —  Rowland  v. 
New  York,  etc.,  R.  Co.,  61  Conn.  103,  29  Am. 
St.  Rep.  175,  49  Am.  &  Eng.  R.  Cas.  61; 
Savannah,  etc.,  R.  Co.  v.  Bundick,  94  Ga.  775. 

Carrier  Finding  Mistake  Before  Entering  on 
Performance.  —  Where  a  carrier  agrees  to  trans- 
port certain  goods  at  a  stipulated  price,  and  it 
is  discovered  before  the  work  is  commenced 
that  the  owner  has  made  a  misrepresentation 
as  to  the  distance  which  the  goods  will  have  to 
be  hauled,  the  carrier  may  repudiate  the  con- 
tract, but  if  he  does  not  do  so,  but  goes  on  and 
performs  it,  he  can  demand  no  more  than  the 
contract  price.  Saratoga,  etc.,  R.  Co.  v.  Row, 
24  Wend.  (N.  Y.)  74,  35  Am.  Dec.  598. 

5.  Carrier's  Lien  Does  Not  Extend  to  General 
Balance.  —  Rushforth  v.  Hadfield,  6  East  519, 
7  East  224;  Somes  v.  British  Empire  Shipping 
Co.,  8  H.  L.  Cas.  338;  Steamboat  Virginia  v. 
Kraft,  25  Mo.  76;  Hartshorne  v.  Johnson,  7  N. 
J.  L.  108.    See  Faith  v.  East  India  Co.,  4  B. 
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&  Aid.  630,  6  E.  C.  L.  630;  Richardson  v. 
Goss,  3  B.  &  P.  119;  Lambert  v.  Robinson,  I 
Esp.  N.  P.  119. 

See  also,  as  applying  the  general  rule  of  the 
text  to  cases  arising  under  the  English  statutes 
confining  the  right  of  lien  to  the  specific 
charges  for  which  the  lien  properly  exists, 
Manchester,  etc.,  R.  Co.  v.  North.  Cent. 
Wagon  Co.,  L.  R.  13  App.  554,  6  Ry.  &  C.  T. 
Cas.  Ixix,  affirming  35  Ch.  Div.  191,  which 
reversed  32  Ch.  Div.  477;  Wallis  v.  London 
etc.,  R.  Co.,  L.  R.  5  Exch.  62,  21  L.  T.  N.  S. 
675,  18  W.  R.  347. 

A  common  carrier  cannot  seize  goods  while 
in  transit,  for  which  he  has  given  a  bill  of  lad- 
ing, to  satisfy  a  debt  due  to  himself,  not  for  the 
charges  of  transportation,  but  wholly  outside 
of  the  shipment,  and  due,  not  by  the  shipper, 
but  by  the  parties  from  whom  the  shipper  re- 
ceived the  goods.  The  carrier  engages  for  the 
safe  carriage  and  delivery  of  the  goods,  and 
he  cannot,  by  his  own  act,  prevent  himself 
from  performing  his  contract.  Pharr  v.  Col- 
lins, 35  La.  Ann.  939,  48  Am.  Rep.  251. 

The  right  to  the  lien  does  not  extend  to  a 
claim  for  damages  alleged  by  the  carrier  to  be 
due  for  a  breach  of  collateral  agreements  by 
the  shipper,  although  they  may  be  enumerated 
in  the  bill  of  lading.  Phillips  v.  Rodie,  15 
East  547;  Birley  v.  Gladstone,  3  M.  &  S.  205. 

6.  Stipulation  Creating  General  Lien  Strictly 
Construed.  —  In  Pennsylvania  R.  Co.  v.  Ameri- 
can Oil  Works,  126  Pa.  St.  485,  12  Am.  St. 
Rep.  885,  42  Am.  &  Eng.  R.  Cas.  357,  it  ap- 
peared that  the  vendor  of  goods  shipped  them 
to  the  vendee,  but  the  vendee  becoming  in- 
solvent while  the  goods  were  in  transit,  the 
vendor  exercised  his  right  of  stoppage  in 
transitu,  and  resumed  the  possession  of  the 
goods.  The  bill  of  lading  under  which  the 
goods  were  shipped  provided  that  the  carrier 
should  have  a  lien  upon  them  as  against  the 
"  consignee  or  owner  "  for  such  arrearages  of 
freight  and  charges  as  should  be  due  from 
such  consignee  or  owner  on  other  shipments 
of  goods.  It  was  held  that,  as  against  the 
vendor  and  shipper,  the  carrier  had  a  lien  only 
for  the  freight  charges  on  the  particular  goods 
shipped,  and  that,  whatever  might  be  the 
effect  of  the  clause  in  the  bill  of  lading  as 
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Lien  for  General  Balance  Founded  on  Agreement  or  Usage  —  Proof  Required.  —  The  lien  of 
a  carrier  for  a  general  balance  due  from  the  owner  of  the  goods  may  arise  from 
an  implied  agreement  or  be  inferred  from  a  general  usage  of  trade.1  But  in  such 
cases  it  must  be  proved  by  clear  and  satisfactory  instances,  sufficiently  numer- 
ous and  general  to  warrant  a  conclusion  at  variance  with  the  general  law  of  the 
land.  Such  a  lien  is  not  to  be  favored,  nor  can  it  be  supported  by  a  few  isolated 
instances  of  the  detention  of  goods  by  particular  carriers  for  their  general 
balance.2 


between  the  carrier  and  the  consignee,  that 
clause  did  not  come  into  operation  between 
the  carrier  and  the  shipper  under  the  circum- 
stances of  the  case. 

See  also  Bacharach  v.  Chester  Freight  Line, 
133  Pa.  St.  414,  42  Am.  &  Eng.  R.  Cas.  362, 
where  it  was  held  that  a  stipulation  in  the  bill 
•of  lading  that  the  carrier  should  be  entitled  to 
retain  the  goods  as  security  for  a  general  bal- 
.ance  due  it  by  the  consignee  was  invalid  as 
against  the  right  of  the  consignee  to  demand 
a  delivery  of  the  goods  upon  payment  of  the 
'freight  charges  due  on  them. 

1.  Lien  for  Balance  May  be  Inferred.  —  Such  a 
lien  may  be  inferred  from  evidence  of  the 
particular  mode  of  dealing  between  the  re- 
spective parties.  Rushforth  v.  Hadfield,  6 
East  519,  2  Smith  624. 

2.  Implied  Lien  for  General  Balance  Not  Fa- 
vored.—  Rushforth  v.  Hadfield,  6  East  519,  2 
Smith  624;  Whitehead  v.  Vaughan,  6  East  523, 
note  c. ;  Holderness  v.  Collinson,  7  B.  &  C. 
212,  14  E.  C.  L.  30,  1  M.  &  R.  55;  McFarland 
■v .  Wheeler,  26  Wend.  (N.  Y.)  467. 

In  the  -first  of  the  cases  above  cited,  a  jury 
had  negatived  the  general  usage  attempted  to 
be  shown  by  the  carrier,  though  such  usage 
was  proved  to  have  been  frequently  exercised 
by  the  defendant  and  various  other  common 
carriers  throughout  the  realm  for  ten  or  twelve 
years  before,  in  one  instance  as  far  back  as 
thirty  years,  and  evidence  of  such  usage  was 
not  opposed  by  other  evidence,  but  the  court 
refused  to  set  aside  the  verdict.  And  in  a 
later  case  it  was  held  that  a  carrier  who,  by 
the  usage  of  a  particular  trade,  is  to  be  paid 
for  the  carriage  of  goods  by  the  consignor,  has 
no  right  to  retain  them  against  the  consignee 
for  a  general  balance  due  to  him  for  the  car- 
riage of  other  goods  of  the  same  sort,  sent  by 
the  consignor.  Butler  v.  Woolcott,  2  B.  &  P. 
N.  R.  64. 

No  Lien  against  Owner  for  General  Balance  Due 
from  Consignee.  —  A  carrier  gave  notice  that  all 
goods  would  be  subject  to  a  lien,  not  only  for 
the  freight  of  the  particular  articles,  but  also 
for  any  general  balance  due  from  their  re- 
spective owners;  and  goods  were  sent  by  the 
-carrier  addressed  to  the  order  of  J.  S.,  who  was 
a  mere  factor.  It  was  held  that  the  carrier  had 
•no  lien  as  against  the  real  owner  for  a  balance 
due  from  J.  S.  Wright  v.  Snell,  5  B.  &  Aid. 
350,  7  E.  C.  L.  127,  42  Am.  &  Eng.  R.  Cas. 
365,  note.  In  this  case  Abbott,  C.  J.,  said: 
"  Where  goods  are  consigned  to  A  B  or 
■order,  the  carrier  has  the  right  to  consider  A 
B  as  the  owner  of  the  goods  for  the  purpose 
of  delivery,  but  not  for  the  collateral  purpose 
of  creating  a  lien  on  the  goods,  as  against  the 
owner,  in  respect  of  a  general  balance  due  from 
the  consignee;  nor  will  any  prejudice  arise  to 
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the  carrier  from  our  holding  this  to  be  the  law, 
for  he  need  not  deliver  the  goods  in  any  case 
till  the  price  of  the  carriage  for  them  is 
paid."  And  in  the  same  case,  Best,  J.,  speak- 
ing generally  of  contracts  by  a  carrier  stipu- 
lating for  a  lien  for  a  general  balance  for 
freight,  said  that  he  doubted  whether  a  car- 
rier could  make  so  unjust  a  stipulation. 
See  also  Kirkman  v.  Shawcross,  6  T.  R.  14; 
McFarland  v.  Wheeler,  26  Wend.  (N.  Y.)  467. 

Construction  of  Contracts  Providing  for  General 
Lien.  —  A  company  was  wound  up  and  the 
business  carried  on  by  the  official  liquidator. 
Previous  to  this  winding  up,  the  company  had 
made  an  agreement  with  a  railway  com- 
pany for  the  carriage  of  goods  on  a  credit  ac- 
count, upon  the  terms  that  goods  belonging  to 
or  sent  by  it  should  be  subject  to  a  general 
lien  in  favor  of  the  railway  company,  to  take 
effect,  at  its  option,  at  any  time  after  failure 
to  pay  any  sum  due  on  the  credit  account,  or 
in  case  of  bankruptcy,  insolvency,  or  stoppage 
of  payment.  It  was  held  that  the  railway  com- 
pany could  not  enforce  this  lien  upon  goods 
which  it  had  received  after  the  winding  up, 
to  be  carried  on  account  of  the  new  business. 
Wiltshire  Iron  Co.  v.  Great  Western  R.  Co.,  L. 
R.  6  Q.  B.  101,  affirmed 'in  L.  R.  6  Q.  B.  776. 

In  another  case  it  appeared  that  a  creditor 
opened  a  credit  account  with  a  railway  com- 
pany for  freight.  An  account  of  what  was  due 
was  to  be  delivered  once  a  month,  and  pay- 
ment was  to  be  made  within  seven  days  after 
delivery;  the  company  was  to  have  a  general 
lien,  for  all  the  moneys  due  upon  any  account, 
upon  all  goods  in  the  hands  of  the  company. 
The  trader  filed  a  petition  for  liquidation,  and 
a  receiver  and  manager  of  his  estate  and  busi- 
ness was  appointed,  who,  in  order  to  carry  on 
the  business,  bought  goods  with  his  own 
money  and  sent  them  to  the  railway  company, 
consigned  to  the  trader.  The  company  re- 
fused to  deliver  the  goods  until  it  was  paid 
what  the  trader  owed  to  it  for  freight  due 
when  the  petition  was  filed.  The  receiver 
paid  the  money  under  protest  and  took  the 
goods.  The  court  of  bankruptcy,  on  the  re- 
ceiver's application,  ordered  the  money  to  be 
repaid.  On  appeal,  it  was  held  that  the  com- 
pany had  no  right  to  retain  the  goods,  and 
could  not  defend  an  action  by  the  receiver  for 
the  money  paid  to  it,  but  that  the  court  of 
bankruptcy  had  no  jurisdiction  to  order  a  re- 
payment. Exp.  Great  Western  R.  Co.,  22  Ch. 
Div.  470,  52  L.  J.  Ch.  734,  4  Ry.  &  C.  T. 
Cas.  xvi. 

In  the  case  of  Westfield  -'.  Great  Western  R. 
Co.,  52  L.  J.  Q.  B.  Div.  276,  4  Ry.  &C.  T.  Cas. 
xvi,  the  plaintiff  consigned  certain  goods  for 
carriage  by  the  defendants  to  the  consignee's 
address.    The  consignment  note,  which  was 
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When  Agreements  Creating  General  Lien  Upheld. —  It  has  been  questioned  whether  a 
carrier,  being  under  a  legal  obligation  to  accept  goods  tendered  for  carriage, 
may,  by  general  notice,  compel  a  shipper  to  assent  to  a  stipulation  allowing  it 
a  lien  for  a  general  balance  due  it,  the  policy  of  the  law  being  against  such 
contracts.1  Such  contracts,  however,  have  been  upheld  where  the  assent  of 
the  shipper  was  expressly  secured,  though  such  assent  is  not  to  be  readily 
implied.2 

Cannot  Defeat  Right  of  Stoppage  in  Transitu.  —  Even  where  the  lien  is  expressly 
assented  to,  it  cannot  be  allowed  to  the  prejudice  of  the  vendor's  right  of 
stoppage'  /;.-  transitu  w  here  the  goods  have  not  been  paid  for.  In  such  a  case 
the  lien  is  limited  to  the  charges  due  on  the  goods  actually  retained.3 

2.  What  Carriers  are  Entitled  to  Lien.  —  A  Transfer  Company  engaged  in  haul- 
ing goods  from  the  various  depots,  which  hauls  goods  from  the  railroad 
company's  depot  to  the  consignee's  warehouse,  has  no  lien  for  its  charges  on 
the  goods  so  hauled.4  But  if  such  a  company  has  for  some  time  been  in  the 
habit  of  hauling  goods  for  the  consignees  from  depots  to  their  warehouse,  pay- 
ing the  freight  charges  due  thereon  and  collecting  such  charges  and  its  own 
charges  upon  delivery,  this  course  of  business  being  recognized  and  acquiesced 
in  by  the  consignees,  the  transfer  company  is  entitled  to  regard  the  assent  as- 
continuing  until  notified  otherwise  and  to  insist  on  the  custom.5 

Private  Carriers.  —  Although  a  contrary  rule  has  been  laid  down  by  some  of 
the  cases,6  there  seems  to  be  no  rule  of  law  by  which  a  private  carrier  for  hire 
is  excluded  from  the  operation  of  the  rule  giving  to  a  carrier  a  lien  on  goods  for 
the  charges  due  for  their  transportation,  and  the  better  view  seems  to  be  that 
such  a  carrier  is  entitled  to  the  lien.7 

3.  What  Property  Lien  Covers  —  a.  GENERALLY  —  Property  in  Carrier's  Possession 
as  Such.  —  The  lien  can  only  apply  to  goods  or  other  property  in  the  possession 
of  the  carrier  in  its  capacity  as  carrier,  or  in  a  capacity  as  accessory  thereto, 
and  not  to  property  delivered  to  it  in  some  independent  capacity.  Thus,  when 
the  company  has  a  workshop  for  repairing  its  engines  and  rolling  stock,  doing 
work  for  strangers  as  well,  it  could  not,  by  virtue  of  the  carrier's  lien,  detain 


signed  by  the  plaintiff,  contained  a  condition 
that  "  all  goods  delivered  to  the  company  will 
be  received  and  held  by  them  subject  to  a  gen- 
eral lien  for  money  due  to  them,  whether  for 
carriage  of  such  goods  or  for  other  charges." 
It  was  held  that  the  lien  continued  as  long 
as  the  company  held  the  goods,  and  was  in  no 
way  affected  by  the  refusal  of  the  consignee 
to  accept  the  goods  after  they  had  arrived  at 
their  destination. 

1.  Whether  Created  hy  General  Notice.  —  Wright 
v.  Snell,  5  B.  &  Aid.  350,  7  E.  C.  L.  127. 

In  Kirkman  v.  Shawcross,  6  T.  R.  14,  the 
judges  declared  that  notice  of  a  claim  for  a 
general  lien  would  not  avail  in  the  case  of 
persons  who,  like  common  carriers  and  inn- 
keepers, were  under  a  legal  obligation  to  accept 
employment  in  a  business  they  assume  for  a 
reasonable  price  to  be  paid  them;  they  have 
no  right  to  impose  any  unreasonable  terms 
and  conditions  upon  their  employers,  or  refuse 
to  serve  them  because  they  decline  to  assent 
thereto.  And  in  Oppenheim  v.  Russell,  3  B. 
&  P.  42,  Lord  Alvanley,  after  referring  to  the 
former  case  and  the  distinction  there  made, 
said  that  he  hoped  it  would  "  never  be  estab- 
lished that  common  carriers,  who  are  bound 
to  take  all  goods  to  be  carried  for  a  reasonable 
price  tendered  to  them,  may  impose  such  a 
condition  upon  persons  sending  goods  by 
them." 


2.  Westfield  v.  Great  Western  R.  Co.,  52  L. 
J.  Q.  B.  Div.  276. 

Shipper's  Assent  to  Provision  for  General  Lien. 

—  In  Fitzpatrick  v.  Cusack,  12  L.  C.  Rep.  306, 
the  railroad  company  claimed  a  lien  on  the 
proceeds  of  goods  belonging  to  the  defendant 
under  a  balance  due  to  it,  according  to  a  printed 
condition  on  certain  receipt  notes,  the  goods 
having  been  sold  by  consent  of  parties,  after 
defendant's  insolvency,  for  the  benefit  of  whom 
it  might  concern.  It  was  held  that  mere  proof 
of  the  defendant's  having  received  many  re- 
ceipt notes  containing  the  condition  referred 
to,  and  that  such  receipt  notes  had  been  used 
by  the  company  for  years  and  had  never  been 
objected  to  by  the  defendant,  did  not  constitute 
an  agreement  on  his  part  that  the  company 
should  have  a  general  lien. 

3.  See  infra,  this  section,  Priority  over  Other 
Liens. 

4.  Transfer  Company  —  No  Lien.  —  Kansas  City 
Transfer  Co.  v.  Neiswanger,  18  Mo.  App.  103. 

5.  Kansas  City  Transfer  Co.  v.  Neiswanger, 
18  Mo.  App.  103. 

6.  Whether  Private  Carrier  Entitled  to  Lien.  — 
Fuller  v.  Bradley,  25  Pa.  St.  120,  holding  that 
a  private  carrier  has  no  lien  for  his  charges. 
See  also  Picquet  v.  M'Kay,  2  Blackf.  (Ind.)465; 
Riddle  v.  New  York,  etc.,  R.  Co.,  1  I.  C.  C.  604. 

7.  See  Hutchinson  on  Carriers,  §  46;  Jones, 
on  Liens,  §  276;  2  Kent's  Com.  *635. 
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the  engine  of  a  customer,  sent  to  its  shop  for  repair,  to  secure  the  payment  of 
a  debt  due  for  transportation.' 

b.  Goods  Delivered  to  Carrier  by  Wrongful  Holder.  —  In  order 
for  the  lien  to  exist,  the  relation  of  debtor  and  creditor  must  exist  between  the 
owner  of  the  goods  and  the  carrier  so  that  an  action  at  law  might  be  main- 
tained for  the  payment  of  the  charges  sought  to  be  enforced  by  the  lien  claimed.2 

No  Lien  where  Goods  Received  from  Wrongful  Holder.  —  There  is  no  lien  in  favor  of 
the  carrier,  therefore,  where  the  goods  have  been  received  by  it  from  a  wrong- 
ful holder,  or  from  one  not  authorized  to  ship  them.3 


1.  See  Kinnear  v.  Midland  R.  Co.,  19  L.  T. 
N.  S.  387. 

Lien  on  Cars.  —  A  car  manufacturer  shipped 
to  a  purchaser  a  number  of  new  railway  cars 
and  loaded  them  with  goods  belonging  to  other 
parties  at  the  destination  of  the  cars.  The  rail- 
road company  claimed  the  right  to  charge  both 
for  the  transportation  of  the  goods  and  for  the 
hauling  of  the  cars,  and  attempted  to  enforce 
its  lien  on  such  cars  to  collect  the  charges. 
But  the  court  held  that  it  had  no  right  to  make 
a  separate  charge  for  hauling  the  cars  and  had 
no  lien  therefor.  Harrison  v.  Midland  R.  Co., 
5  Reports  445,68  L.  T.  26S,  62  L.  J.  Q.  B.  225. 

Lien  on  Property  of  Government.  —  A  carrier 
has  a  lien  for  freight  charges  on  the  property 
of  the  general  government  carried  by  it,  and 
may  hold  it  as  against  a  replevin  suit  instituted 
by  the  government  to  recover  it  without  paying 
the  charges.  Union  Pac.  R.  Co.  v.  U.  S.,  2 
Wyoming  170.  See  also  The  Siren,  7  Wall. 
(US.)  152;  The  Davis,  10  Wall.  (U.  S.)  15; 
U.  S.  v.  Wilder,  3  Sumn.  (U.  S.)  308;  and  com- 
pare Dufolt  v.  Gorman,  1  Minn.  301,  66  Am. 
Dec.  543. 

2.  Fitch  v.  Newberry,  1  Dougl.  (Mich.)  1,  40 
Am.  Dec.  33. 

3.  Goods  Delivered  to  Carrier  by  Wrongful 
Holder  —  No  Lien.  —  Pingree  v.  Detroit,  etc.,  R. 
Co.,  66  Mich.  143,  11  Am.  St.  Rep.  479;  Rob- 
inson v.  Baker,  5  Cush.  (Mass.)  137,  51  Am. 
Dec.  54;  Stevens  v.  Boston,  etc.,  R.  Corp.,  8 
Gray  (Mass.)  262;  Collman  v.  Collins,  2  Hall 
(N.  Y.)  569;  Vaughan  v.  Providence,  etc.,  R. 
Co.,  13  R.  I.  578,  9  Am.  &  Eng.  R.  Cas.  41. 
See  also  Gilson  v.  Gvvinn,  107  Mass.  126,  9 
Am.  Rep.  13;  Van  Buskirk  v.  Purinton,  2  Hall 
(N.  Y.)  561. 

Goods  Received  from  Wharfinger  —  No  Lien 
against  Owner. — A  carrier  who  has  received 
goods  from  a  wharfinger,  with  whom  they  had 
been  deposited  by  their  owner  without  author- 
ity to  forward  them,  has  no  lien  on  them  for 
freight  as  against  their  owner.  Clark  v.  Low- 
ell, etc.,  R.  Co.,  9  Gray  (Mass.)  231. 

Goods  Received  from  Agent  Without  Authority. 
—  The  defendant  carrier  received  from  a  mer- 
chant firm  in  S.  F.  certain  wheat,  belonging  to 
the  plaintiff,  for  transportation  to  Europe.  It 
was  received  under  a  contract  with  the  firm  in 
their  own  name,  but  the  carrier  knew  or  had 
reason  to  believe  from  the  course  of  business 
between  them  that  it  was  shipped  by  them  as 
agents  merely.  The  plaintiff  had  consigned  the 
wheat  to  the  firm  with  special  instructions  as 
to  its  transportation,  and  in  delivering  the 
same  to  the  carrier  under  the  contract  referred 
to  they  exceeded  their  authority.  The  firm 
failed,  and  on  inquiry  subsequently  made  in 
regard  to  the  wheat,  the  plaintiff  ascertained 


the  terms  and  conditions  of  ihe  contract  with 
the  carrier,  and  thereupon  demanded  the 
wheat,  which  the  carrier  refused  to  deliver,  re- 
pudiating the  plaintiff  as  the  owner,  and  claim- 
ing a  lien  upon  the  wheat  for  charges  arising 
under  the  contract.  As  to  a  large  portion  of 
these  charges,  the  firm  had  no  authority  to 
bind  the  plaintiff,  and  no  payment  or  tendei 
was  made  by  him.  In  an  action  of  replevin  to 
recover  the  wheat  it  was  held  that  the  carrier 
was  put  upon  inquiry  as  to  the  agency  and 
authority  of  the  firm,  that  the  plaintiff  was  not 
bound  by  the  contract,  and  that  no  payment 
or  tender  was  required  before  commencing  the 
action.    Hayes  v.  Campbell,  63  Cal.  143. 

Carrier's  Possession  Derived  from  Holder  With- 
out Authority —  No  Lien.  —  In  Fitch  v.  New- 
berry, 1  Dougl.  (Mich.)  1,  40  Am.  Dec.  33,  the 
goods  were  diverted  from  the  course  author- 
ized by  the  owner,  and  came  to  the  hands  of 
the  carrier  without  the  consent  of  the  owner, 
express  or  implied.  The  carrier,  however, 
was  wholly  ignorant  of  that,  and  supposed 
that  they  had  been  rightfully  delivered  to 
him;  he  therefore  claimed  the  right  to  detain 
them  until  paid  for  the  carriage.  The  owner 
refused  to  pay,  and  brought  trover  for  his 
goods.  The  court  decided  against  the  carrier 
and  announced  the  general  principle  that  if  a 
carrier  obtains  possession  of  goods  wrongfully 
or  without  the  express  or  implied  consent  of 
the  owner,  he  has  no  lien  thereon  for  any 
charges  for  transportation,  and  the  owner  may 
replevy  them. 

The  case  of  Robinson  v.  Baker,  5  Cush. 
(Mass.)  141,  51  Am.  Dec.  54,  was  one  involving 
very  similar  facts;  the  court  there  cited  and 
approved  the  holding  of  the  Michigan  case  just 
reviewed.    Fletcher,  J.,  for  the  court,  said: 

There  is  no  case  to  be  found,  or  any  reason 
or  analogy  anywhere  suggested,  in  the  books, 
which  would  go  to  show  that  the  real  owner 
was  concluded  by  a  bill  of  lading  not  given  by 
himself,  but  by  some  third  person,  erroneously 
or  fraudulently.  If  the  owner  loses  his  prop- 
erty, or  is  robbed  of  it,  or  it  is  sold  or  pledged 
without  his  consent,  by  one  who  has  only  a 
temporary  right  to  its  use  by  hiring  or  other- 
wise, or  a  qualified  possession  of  it  for  a 
specific  purpose,  as  for  transportation  or  for 
work  to  be  done  upon  it,  the  owner  can  follow 
and  reclaim  it  in  the  possession  of  any  person, 
however  innocent. "  Citing  Saltus  v.  Everett, 
20  Wend.  (N.  Y.)  275,  32  Am.  Dec.  541,  and 
reviewing  Yorke  v.  Grenaugh,  2  Ld.  Ravm. 
867. 

In  Van  Buskirk  v.  Purinton,  2  Hall  (N.  Y.) 
561,  certain  property  had  been  sold  on  condi- 
tion; the  buyer  failed  to  comply  with  the  con- 
dition, but  shipped  the  property  on  board  the 
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Whero  Owner's  Fault  Clothes  Holder  with  Apparent  Authority.  —  But  the  carrier  may 

still  claim  a  lien,  although  the  goods  are  so  delivered,  where  the  real  owner, 
by  his  own  negligent  acts,  has  clothed  another  with  apparent  authority  over  his 
goods,  and  thus  enabled  him  to  defraud  the  carrier.1 

4.  At  What  Time  Lien  Attaches.  —  In  regard  to  carriers  by  water,  the  ques- 
tion has  arisen  at  what  time  the  lien  for  freight  attaches.  It  seems  well  settled 
in  England  and  in  some  of  the  United  States,  at  least  with  regard  to  general 
ships,  that  the  lion  for  freight  attaches  as  soon  as  the  goods  are  laden,  at  least 
to  the  extent  that  the  owner  cannot  then  reclaim  the  goods  without  paying 
full  freight.2  In  other  cases  it  is  held  that  the  lien  does  not  attach  until  the 
right  to  freight  accrues,  that  is,  until  ground  is  broken  on  the  voyage,3  or,  as 
it  has  been  held  under  certain  circumstances,  until  the  goods  are  unloaded  at 
the  point  of  destination.4 


defendant's  vessel.  On  the  defendant's  refusal 
to  deliver  the  goods  to  the  owner,  he  brought 
an  action  of  trover  and  was  allowed  to  recover 
their  value,  although  the  defendant  insisted  on 
his  right  to  hold  the  property  under  a  lien  for 
the  freight  charges  due  on  it. 

"  It  is,  however,  contended  that  the  right  to 
retain  possession  of  the  goods  transported, 
which  by  the  common  law  attaches  to  a  com- 
mon carrier,  to  enforce  the  payment  of  his 
charges,  is  of  such  a  nature  that  it  does  not 
deprive  the  general  owner  of  the  right  to  im- 
mediate possession,  as  against  a  wrongdoer; 
and  constitutes  no  bar  to  the  possession  of  the 
property,  unless  set  up  by  the  authority  of  the 
party  holding  such  lien.  Upon  examination 
of  the  authorities,  we  are  of  opinion  that  these 
positions  are  well  maintained."  Ames  v. 
Palmer,  42  Me.  197,  66  Am.  Dec.  272.  See  also 
Pearsons  v.  Tincker,  36  Me.  384. 

1.  Holder  Clothed  with  Apparent  Authority.  — 
In  Vaughan  v.  Providence,  etc.,  R.  Co.,  13  R. 
I.  578,  g  Am.  &  Eng.  R.  Cas.  43,  the  court,  by 
Potter,  J.,  said:  "  But  it  seems  to  be  the  rule 
of  common  sense  and  supported  by  the  weight 
of  authority,  that  when  the  owner  has,  by  his 
own  voluntary  acts,  clothed  the  sender  with 
an  apparent  authority  to  act  for  him,  then  the 
carrier  has  a  right  to  look  to  the  owner  for  his 
reasonable  charges  and  to  hold  a  lien  on  the 
goods  for  the  charges;  and  in  judging  of  the 
authority  we  should  apply  the  same  principles 
of  evidence  that  are  applied  to  cases  of  agency 
generally."  Citing  Lawson  on  Cont.  of  Carr., 
§  224;  York  Co.  v.  Illinois  Cent.  R.  Co.,  3 
Wall.  (U.  S.)  107;  Mallory  v.  Burrett,  1  E.  D. 
Smith  (N.  Y.)  234.  See  also  Yorke  v.  Gren- 
augh,  2  Ld.  Raym.  867;  Hutch,  on  Carr.  (2d 
ed.),      490,  491. 

2.  Lien  Attaches  as  Soon  as  Goods  Placed  on 
Board.  —  A  person  who  has  shipped  goods  on 
a  general  ship  is  not  entitled  to  demand  them 
back  without  payment  of  the  freight,  and  this 
is  the  rule,  although  the  freight  is  not  yet 
earned  or  due.  Thus,  a  person  who  has  placed 
his  goods  on  board  a  ship  is  not  entitled  to 
demand  them  from  the  carrier,  although  the 
voyage  has  not  yet  begun,  and  the  freight  is, 
by  agreement,  not  to  be  paid  until  two  months 
after  the  ship  has  sailed.  Tindal  v.  Taylor,  4 
El.  &  Bl.  219,  82  E.  C.  L.  219,  approving 
Thompson  v.  Trail,  2  C.  &  P.  334,  12  E.  C.  L. 
155;  and  see  Abbott  on  Shipping  (8th  ed.)  595. 
See  also  Bartlett  v.  Sheriff,  6  Duer  (N.  Y.)  194. 

In  delivering  judgment  in  the   first  case 
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cited,  Lord  Campbell  referred  to  Thompson  v. 
Small,  1  C.  B.  328,  50  E.  C.  L.  328,  as  no 
authority  for  a  contrary  doctrine.  It  appears, 
however,  from  the  report  of  that  case,  that 
Tindal,  C.  J.,  certainly  entertained  views  in- 
consistent with  the  decision  in  Tindal  v.  Tay- 
lor, for  he  said:  "  No  question  arises  as  to  any 
lien  of  the  defendant  on  this  cargo  for  freight; 
for,  as  the  sum  stipulated  to  be  paid  is  not 
made  payable  until  two  months  after  the  ship 
had  cleared  from  the  custom  house,  there  could 
be  no  lien  for  freight  not  then  due,"  and  he 
referred  to  the  remark  of  Lord  Tenterden,  in 
Thompson  v.  Trail,  2  C.  &  P.  334,  12  E.  C.  L. 
155,  as  only  representing  the  individual  view 
of  Lord  Tenterden  expressed  "  rather  by  way 
of  illustration  than  deliberate  judgment." 

3.  Lien  Does  Not  Exist  until  Voyage  Begun.  — 
Bailey  Damon,  3  Gray  (Mass.)  92,  where  the 
court  said:  "  The  rule  is  that  the  voyage  com- 
mences upon  breaking  ground  for  the  voyage, 
and  not  before.  No  freight  is  due  before  the 
commencement  of  the  voyage,  and  no  lien  ex- 
ists therefor."  In  this  case  it  was  held  that 
where  goods  are  wrongfully  taken  from  a  ves- 
sel by  the  shipper  before  she  has  broken 
ground  on  the  voyage,  the  shipowner  is  not 
entitled  to  the  stipulated  freight  as  such,  but 
only  to  an  indemnity  for  the  breach  of  the 
contract. 

See  also  Curling  v.  Long,  1  B.  &  P.  634,  4 
Rev.  Rep.  747;  Clemson  v.  Davidson,  5  Binn. 
(Pa.)  392,  per  Brackenridge,  J.,  at  p.  401. 

4.  Lien  Does  Not  Attach  until  Freight  Demand- 
able, —  Thus,  where  a  bill  of  lading  provided 
that  the  cargo  was  to  be  delivered  at  the  wharf 
of  the  owner  in  Baltimore,  it  was  held  that  the 
parties  were  presumed  to  have  contracted  with 
reference  to  the  custom  proved  to  exist  at  that 
port,  requiring  the  cargo  to  be  unloaded  at  the 
owner's  wharf  before  freight  could  be  de- 
manded, and  that  no  lien  for  freight  accrued 
to  the  owner  of  the  vessel  before  a  delivery  on 
the  wharf  of  the  owner.  McCullough  v.  Hell- 
weg,  66  Md.  269,  where  the  court,  by  Yellott,  J., 
said:  "  It  is  apparent  that  unless  he  [the 
carrier]  had  placed  himself  in  a  position  to 
make  a  demand  for  freight,  there  could  be 
no  lien  for  money  due  for  freight.  It  has 
been  decided  in  a  number  of  cases  that  no 
freight  is  earned  unless  the  contract  to  safely 
deliver  the  cargo  has  been  complied  with,  and 
that  the  master  of  the  vessel  is  the  agent  of  its 
owner  authorized  to  enter  into  such  contract. 
Ferguson    v.   Cappeau,  6  Har.  &   J.  (Md.) 
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5.  Delivery  and  Payment  as  Concurrent  Acts.  —  The  delivery  of  the  goods  by 
the  carrier  and  the  payment  of  the  charges  by  the  consignee  are  concurrent 
obligations,  and  neither  party  is  obliged  to  perform  until  the  other  is  ready  to 
perform  his  part.  The  mere  offer,  by  the  consignee,  to  give  security  for  the 
payment  of  the  charges,  is  not  a  proper  tender  of  the  charges,  and  will  not 
operate  as  such.1 

Carrier  Need  Not  Tender  Goods  before  Demanding  Payment.  —  The  carrier  occupies  the 
same  position  as  any  other  lienholder,  and  is  not  required  to  tender  or  to 
deliver  the  goods  before  it  can  demand  payment.2 

Large  Shipment  —  Rights  on  Partial  Delivery.  —  Where  the  shipment  is  SO  large  that 
it  cannot  be  landed  in  one  day,  if  the  carrier  lands  a  part  of  it  his  lien  upon 
the  whole  gives  him  the  right  to  demand  of  the  consignee  a  satisfactory  security 
for  the  payment  of  the  entire  freight  charges  as  called  for  by  the  bill  of  lading. 
But  such  security,  or  arrangement  therefor,  is  all  that  can  be  legally  demanded  ; 
he  cannot  insist  upon  a  payment  of  the  entire  charge  before  the  consignee  has 
had  an  opportunity  to  examine  the  goods  to  see  whether  the  obligations  of 
the  bill  of  lading  have  been  fulfilled  by  the  shipowner.3 

When  Consignee  Not  Present  to  Receive  —  Carrier's  Right  to  Store  at  Consignee's  Risk. — In  such 
a  case,  where  the  landing  of  the  shipment  consumes  several  days,  and  the  con- 
signee or  owner  is  not  present  to  receive  it  and  has  made  no  arrangement  for 
securing  payment  of  the  freight  charges,  the  goods  may  be  stored  for  safe 
keeping,  at  the  expense  and  risk  of  the  consignee  or  owner,  in  the  shipowner's 
name,  to  preserve  his  lien.4 

6.  Failure  or  Refusal  of  Consignee  to  Receive.  —  Where  the  owner  or  con- 
signee refuses  to  receive  the  goods  at  their  destination  5  the  carrier's  lien  is 
not  thereby  affected  ;  he  may  store  the  goods  and  have  an  additional  lien  for 
his  storage  charges.6  And  the  general  lien  of  a  carrier,  arising  out  of  a  special 
contract  between  the  parties,  is  not  destroyed  by  the  consignee's  refusal  to 
receive,  but  continues  so  long  as  the  goods  are  held.7 

7.  Lien  of  Last  of  Connecting  Carriers. — The  lien  of  the  last  of  several  con- 
necting carriers  extends  to  all  charges  which  may  have  been  paid  by  it  to 
previous  carriers  in  pursuance  of  the  regular  course  of  business  between  con- 
necting carriers.8 

394;  Wirgman  v.  Mactier,  I  Gill.  &  J.  (Md.)         3.  Brittan  v.  Barnaby,  21  How.  (U.  S.)  527. 
1 r  4.  Where  Delivery  Requires  Several  Days  —  De- 

See  to  the  same  general  effect,  Burgess  v.  livery  of  Part.  —  Brittan  v.  Barnaby,  21  How. 
Gunn,  3  Har.  &  J.  (Md.)  225;  Johnston  z:      (U.  S.)  527. 

Davis,  60  Mich.  56.  5.  See  supra,  this  title,  When  Liability  Ends  — 

See  also  The  Eddy,  5  Wall.  (U.  S.)  481,  Where  Consignee  Refuses  to  Receive. 
where  the  court,  by  Clifford,  J.,  said:  "  Where  6.  Does  Not  Affect  Carrier's  Lien. — The  Eddv, 
the  shipper,  owner,  or  consignee  of  the  cargo  5  Wall.  (U.  S.)  481;  Brittan  v.  Barnaby,  21 
is  in  fault,  the  shipowner  usually  finds  an  ade-  How.  (U.  S.)  527;  Alden  v.  Carver,  13  Iowa 
quate  remedy  by  retaining  the  goods  until  the  253,  81  Am.  Dec.  430;  Western  Transp.  Co.  v. 
freight  and  charges  are  paid.  His  right  to  do  Barber,  56  N.  Y.  544;  Fisk  v.  Newton,  1  Den. 
so  is  beyond  doubt,  but  he  cannot  detain  the  (N.  Y.)  47,  43  Am.  Dec.  649;  Rankin  v.  Mem- 
goods  on  board  the  ship  until  the  freight  is  phis,  etc.,  Packet  Co.,  9  Heisk.  (Tenn.)  569,  24 
paid,  as  the  consignee  or  owner  of  the  cargo     Am.  Rep.  339. 

would  then  have  no  opportunity  of  examining         7.  Effect  on  Contract  Lien.  —  Westfield  v.  Great 
their  condition.     Practice  in  England  is  to     Western  R.  Co.,  52  L.  J.  Q.  B.  Div.  276. 
send  such  goods  as  are  required  to  be  landed         8.  Where   There    Are  Connecting   Carriers  — 
at  any  particular  dock  to  a  public  wharf,  and      Arkansas.  —  Loewenberg  v.  Arkansas,  etc.,  R. 
order  the  wharfinger  not  to  part  with  them  till     Co.,  56  Ark.  439. 

the  freight  and  other  charges  are  paid;  and  it  is         Colorado.  —  Price  v.  Denver,    etc.,  R.  Co., 
held  that  in  such  cases  the  lien  of  the  master      12  Colo.  402,  37  Am.  &  Eng.  R.  Cas.  626. 
continues,  as  the  goods  remain  in  his  con-        Massachusetts.  —  Briggs  v.   Boston,  etc.,  R. 
structive  possession."  Co.,  6  Allen  (Mass.)  246,  83  Am.  Dec.  626; 

1.  Offerof  Notes  No  Tender  of  Charges.  —  Froth-  Potts  v.  New  York,  etc.,  R.  Co.,  131  Mass.  455, 
ingham  v.  Jenkins,  I  Cal.  42,  52  Am.  Dec.  286.  3  Am.  &  Eng.  R.  Cas.  424,  41  Am.  Rep.  247, 
Where  a  vessel  is  cast  away  and  lost,  freight      13  Rep.  15. 

is  not  recoverable.  Hagar  v.  Donaldson,  1  Missouri.  —  Steamboat  Virginia?'.  Kraft,  25 
Pa  Dist.  Rep.  147.  Mo.  76;  Wells  v.  Thomas,  27  Mo.  17,  72  Am. 

2.  See  infra,  this  section,  Enforcement  0/  Lien.      Dec.  228;  Armstrong  v.  Chicago,  etc..  R.  Co., 
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Goods  Received  by  Last  Carrier  through  Error  of  Antecedent  Carrier.  —  The  better  doc- 
trine  is  that  this  lien  is  not  affected  by  the  fact  that  the  last  carrier  received 
them  by  mistake  or  through  some  error  or  wrongdoing  on  the  part  of  one  of 
the  previous  lines,1  provided  the  carrier  claiming  the  lien  has  itself  been  free 


62  Mo.  App.  639;  Moore  v.  Henry,  18  Mo. 
A  pp.  35. 

Ohio. —  Bowman  r.  Hilton,  11  Ohio  303. 

Pennsylvania,  —  Union  Express  Co.  v.  Shoop, 
Sj  Fa.  St.  325. 

A' hods  Island.  — Vaughan  v.  Providence,  etc., 
R.  Co.,  13  R.  I.  578,  9  Am.  &  Eng.  R.  Cas.  41. 

Tennessee,  —  White  v.  Vann,  6  Humph. 
(Tenn.)  70,  44  Am.  Dec.  294. 

Wisconsin.  —  Schneider  v.  Evans,  25  Wis. 
241,  3  Am.  Rep.  56,  9  Am.  L.  Reg.  N.  S.  536. 

See  also  Hayward  v.  Grand  Trunk  R.  Co., 
32  U.  C.  y.  B.  392;  Georgia  R.,  etc.,  Co.  v. 
Murrah,  85  Ga.  343,  45  Am.  &  Eng.  R.  Cas. 
334;  Evansville,  etc.,  R.  Co.  v.  Marsh,  57  Ind. 
505,  18  Am.  Ry.  Rep.  482;  Crossan  v.  New 
York,  etc.,  R.  Co.,  149  Mass.  196,  14  Am.  St. 
Rep.  408,  40  Am.  &  Eng.  R.  Cas.  136.  Compare 
Adams  v.  O'Connor,  100  Mass.  515,  1  Am.  Rep. 
137  (no  lien  where  payment  was  in  bad  faith;. 

The  carrier  has  a  lien  for  such  back  charges 
paid,  being  subrogated  to  the  rights  of  such 
previous  carriers,  although  he  may  fail  to  per- 
form his  own  part  of  the  transportation,  and 
has  no  lien  for  that.  Western  Transp.  Co.  v. 
Hoit,  69  N.  Y.  230.  See  also  Nordemeyer  v. 
Loescher,  1  Hilt.  (N.  Y.)  499. 

Where  Original  Carrier  Received  from  Wrongful 
Holder. —  If  the  original  carrier,  however,  re- 
ceived the  goods  from  a  wrongful  holder,  the 
last  carrier  has  no  lien;  he  is  in  no  better 
standing  than  the  first  carrier.  Stevens  v. 
Boston,  etc.,  R.  Corp.,  8  Gray  (Mass.)  262. 

Last  Carrier  as  Agent  of  First,  —  The  last  car- 
rier may,  as  agent  for  the  first,  with  whom  the 
contract  was  made,  collect  the  freight  due  to 
the  first  either  under  the  contract  or  by  assert- 
ing a  lien  on  the  goods.  Trottierz'.  Red  River 
Transp.  Co.,  T.  Wood  (Manitoba)  255. 

Retaining  Goods  for  Previous  Charges  Already 
Paid.  —  Where  one  carrier  company  receives 
goods  at  the  end  of  the  initial  carrier  com- 
pany's line,  and  the  initial  company  neglects 
10  inform  it  that  the  freight  was  paid,  it  is  not 
responsible  for  the  omission,  and  has  the  right 
to  retain  the  goods  in  its  possession  for  a 
reasonable  time,  until  it  can  inquire  into  and 
ascertain  the  facts.  Union  Express  Co.  v. 
Shoop,  85  Pa.  St.  325. 

1.  Last  Carrier  Receiving  Goods  through  Mis- 
take of  First.  —  Where  a  railroad  company  has 
received  goods  for  transportation  to  a  point 
beyond  its  lines,  with  directions  to  forward 
them  upon  a  specified  line,  and  it  delivers  them 
to  a  connecting  carrier  other  than  the  one  speci- 
fied by  the  shipper,  and  it  appears  that  such 
second  carrier  receives  them  in  the  usual 
course  of  business,  without  any  notice  of  the 
special  directions,  the  latter  carrier  is  entitled 
to  reasonable  freight  charges  for  their  carriage 
on  its  line  and  to  a  lien  on  the  goods  to  secure 
payment.  Price  v.  Denver,  etc.,  R.  Co.,  12 
Colo.  402,  37  Am.  &  Eng.  R.  Cas.  626. 

See  same  principle  in  Patten  v.  Union  Pac. 
R.  Co.,  29  Fed.  Rep.  590;  Fordyce  v.  Johnson. 
56  Ark.  430;  Briggs  v.  Boston,  etc.,  R.  Co.,  6 
Allen  (Mass.)  246,  83  Am.  Dec.  626. 


Parol  Evidence  Inadmissible  to  Show  Agreement 
for  Particular  Final  Carrier.  —  Where  the  bill  of 
lading  is  silent  as  to  what  connecting  lines 
shall  complete  the  transportation,  parol  evi- 
dence cannot  be  admitted  to  prove  that  a  par- 
ticular line  had  been  agreed  upon  orally  at  the 
time  of  shipment.  Snow  v.  Indiana,  etc.,  R. 
Co.,  109  Ind.  422,  2?  Am.  &  Eng.  R.  Cas.  77. 

Goods  Sent  to  Wrong  Destination  by  Error  of 
Previous  Carrier — Reshipment.  —  In  Vaughan  v. 
Providence,  etc.,  R.  Co.,  13  R.  I.  578,  9  Am.  & 
Eng.  R.  Cas.  41,  certain  cotton  was  forwarded 
from  Louisiana  to  be  delivered  at  Providence, 
R.  I.,  "  rates  guaranteed  to  Providence."  By 
an  error  on  the  part  of  an  intermediate  carrier, 
"  Providence,  R.  I.,"  was  changed  to  "  Chico- 
pee,  Mass.,"  whence,  by  the  owner's  directions, 
the  defendant,  after  paying  the  charges  then 
due,  brought  it  to  Providence.  The  owner  re- 
fused to  pay  to  the  defendant  the  charges  paid 
by  it,  and  replevied  the  cotton.  It  was  held  that 
the  defendant  company  might  assert  a  lien  on 
the  cotton  for  its  own  freight  charges  from  Chic- 
opee  to  Providence, and  also  for  the  charges  paid 
by  it  at  Chicopee.  The  same  rule  is  upheld  in 
Knight  v.  Providence,  etc.,  R.  Co.,  13  R.  I. 
572,  43  Am.  Rep.  46,  9  Am.  &  Eng.  R.  Cas. 
90;  Briggs  v.  Boston,  etc.,  R.  Co.,  6  Allen 
(Mass.)  246,  83  Am.  Dec.  626.  See  also  Whit- 
ney v.  Beckford,  105  Mass.  267. 

Where  Initial  Carrier  Secured  Goods  Fraudu- 
lently. —  The  owner  of  a  vessel,  who  has  re- 
ceived goods  to  be  carried  for  the  latter  part  of 
a  voyage  from  a  carrier  who  had  possession 
apparently  fair,  under  a  bill  of  lading  authoriz- 
ing a  reshipment,  is  entitled  to  a  lien  for  his 
freight,  although  the  prior  carrier  obtained 
possession  of  the  goods  and  secured  the  con- 
tract for  the  entire  voyage  by  means  of  false 
and  fraudulent  representations  made  to  the 
shipper.  A  carrier  who,  in  good  faith,  enters 
into  a  contract  for  the  transportation  of  goods 
in  the  hands  of  an  agent  of  the  shipper  cannot 
be  made  to  suffer  merely  because,  in  entering 
into  such  contract,  the  agent  disobeyed  his 
secret  instructions;  the  second  carrier,  in  such 
a  case,  is  not  the  agent  of  the  first,  but  of  the 
shipper.  Walker  v.  Cassaway,  4  La.  Ann.  19, 
50  Am.  Dec.  551. 

Shipper  Selecting  One  of  Two  Routes  —  Effect 
of  Last  Carrier's  Knowledge  of  Route  Selected.  — 
In  the  case  of  Bird  v.  Georgia  R.  Co.,  72  Ga. 
655,  27  Am.  &  Eng.  R.  Cas.  39,  it  was  held 
that  a  carrier  who  receives  goods  to  be  carried 
over  its  own  lines  and  over  successive  lines  of 
transportation  connecting  with  them,  to  be  de- 
livered at  some  distant  point,  acts  as  the  for- 
warding agent  of  the  owner  in  giving  instruc- 
tions as  to  the  further  transportation  of  the 
goods;  and  in  case  of  mistake  by  the  first  car- 
rier in  directing  the  goods,  the  last  carrier  will 
have  a  lien  on  them  for  the  freight  carried  by 
it,  unless  the  shipper  gave  notice  of  the  route 
and  the  lines  of  road  over  which  his  goods 
were  to  be  transported.  If  goods  were  shipped 
over  a  connecting  line  of  road,  and  there  were 
two  routes  by  which  the  terminal  point  could 
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from  wrong  ;  if  its  receipt  of  the  goods  in  violation  of  the  directions  of  the 
shipper  is  due  to  any  wrongful  act  on  its  own  part  or  any  improper  agreement 
with  a  connecting  line,  it  can  claim  no  lien  for  any  charges  whatever.1 

Second  Carrier  Receiving  with  Notice  that  Through  Freight  Prepaid.  —  A  second  carrier 
receiving  goods  from  the  initial  carrier  with  notice  that  the  freight  charges  for 
through  shipment  have  been  paid  in  advance  by  the  shipper  has  no  lien  on 
the  goods  for  its  share  of  such  charges.28 

Eights  of  Second  Carrier  where  Goods  Improperly  Marked  as  Prepaid. —  But  where  goods 
are  shipped  through  to  pass  over  two  roads,  the  lien  of  the  second  line  for 
freight  charges  is  not  defeated  by  the  fact  that  the  agent  of  the  initial  carrier 
marked  the  goods  "  freight  charges  paid  through  "  where  only  a  portion  of  such 
charges  were  actually  paid,  and  where  such  agent  had  no  authority  to  contract 
for  the  second  road,  and  no  arrangement  or  agreement  of  any  kind  existed 
between  the  two  roads  in  reference  to  the  shipment  of  through  freights.3 


be  reached,  one  of  which  was  designated  by 
direction  of  the  consignee,  who  was  also  the 
owner,  but  they  were,  in  fact,  sent  to  the  ter- 
minal point  by  the  other  route,  if  the  road  so 
wrongly  receiving  them  knew  of  the  direction 
as  to  their  shipment  when  it  received  them,  its 
transportation  of  the  goods  would  be  volun- 
tary; it  would  have  no  right  to  charge  freight 
for  transportation,  would  have  no  lien  on  the 
goods  for  such  charges,  and  could  not  retain 
possession  for  the  purpose  of  collecting  them. 
A  demand  by  the  consignee  and  refusal  by  the 
defendant  to  deliver  the  goods  would  be  a  con- 
version for  which  trover  would  lie;  and  the 
county  where  such  demand  and  refusal  oc- 
curred would  be  the  proper  venue  of  the  action. 
Whether  the  carrier  receiving  and  transporting 
the  goods  had  knowledge  of  the  direction  that 
they  should  be  transported  by  a  different  line, 
was  a  question  of  fact  for  the  jury;  and  the 
marks  on  the  goods,  with  other  circumstances, 
would  be  considered  in  determining  that  ques- 
tion. See  also  Hand  v.  Baynes,  4  Whart.  (Pa.) 
204,  33  Am.  Dec.  54;  Johnson  v.  New  York 
Cent.  R.  Co.,  33  N.  Y.  610,  88  Am.  Dec.  416; 
Sager  v.  Portsmouth,  etc.,  R.  Co.,  31  Me.  228, 
50  Am.  Dec.  659;  Ingalls  v.  Brooks,  1  Edm. 
Sel.  Cas.  (N.  Y.)  104. 

Lien  of  Intermediate  Carrier. —  If  the  inter- 
mediate carrier  has  any  lien  at  all  it  cannot 
assert  it  until  it  has  carried  the  goods  to  the 
point  where  they  are  to  be  delivered  to  the 
next  carrier.  Grand  Rapids,  etc.,  R.  Co.  v. 
Diether,  10  Ind.  App.  206. 

1.  Improper  Agreement  with  Initial  Line  —  No 
Lien.  —  Bird  -'.  Georgia  R.  Co.,  72  Ga.  655,  27 
Am.  &  Eng.  R.  Cas.  39;  Fitch  v.  Newberry, 
1  Dougl.  (Mich.)  1,  40  Am.  Dec.  33;  The 
Schooner  Anne,  I  Mason  (U.  S.)  512. 

In  Denver,  etc.,  R.  Co.  v.  Hill,  13  Colo.  35, 
40  Am.  &  Eng.  R.  Cas.  145,  goods  were  de- 
livered to  an  initial  carrier  to  be  shipped  to  a 
point  beyond  its  lines,  with  specific  directions 
that  they  were  to  go  to  their  destination  by  a 
certain  connecting  line.  The  initial  carrier  dis- 
regarded the  instructions  and  forwarded  the 
goods  by  another  connecting  line,  the  defend- 
ant's, in  pursuance  of  an  agreement  between  it 
and  the  defendant  by  which  the  initial  line  was 
todisregard  all  instructions  of  shippers  and  send 
goods  by  the  defendant's  line  whenever  possi- 
ble. It  was  held  that  the  defendant,  the  connect- 
ing line,  could  claim  no  lien  on  such  goods,  and 
the  fact  that  it  had  no  actual  knowledge  of  the 
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directions  of  the  shipper  to  ship  the  goods  over 
a  rival  line  was  immaterial.  The  court  dis- 
tinguished the  previous  case  of  Price  v.  Den- 
ver, etc.,  R.  Co.,  12  Colo.  402,  37  Am.  &  Eng. 
R.  Cas.  626,  and  said:  "  This  company,  having 
been  a  party  to  an  illegal  contract  providing 
not  only  for  a  violation  of  the  owner's  routing 
directions,  but  calculated  also  to  prevent  notice 
of  such  directions  from  reaching  the  second 
carrier,  cannot  be  shielded  in  this  instance 
because  no  witness  was  able  to  swear  in  direct 
terms  that  it  had  notice  of  the  owner's  direc- 
tions in  reference  to  the  shipment  of  these  par- 
ticular goods."  The  defendant  company  was, 
therefore,  allowed  no  lien  on  the  goods  for  its 
own  charges  or  for  those  which  it  had  paid 
to  the  initial  line.  See  also  Andrew  v. 
Dietrich.  14  Wend.  (N.  Y.)  31.  Compare  Pat- 
ten v.  Union  Pac.  R.  Co.,  29  Fed.  Rep.  590; 
Langdon  v.  Robertson,  13  Ont.  Rep.  497,  30 
Am.  &  Eng.  R.  Cas.  23. 

2.  Where  Through  Freight  is  Prepaid.  —  Marsh 
v.  Union  Pac.  R.  Co.,  3  McCrary  (U.  S.)  236,  9 
Fed.  Rep.  873,  6  Am.  &  Eng.  R.  Cas.  359; 
American  Nat.  Bank  Georgia  R.Co.,96  Ga. 
665  (notice  may  be  implied);  Crossan  v.  New 
York,  etc.,  R.  Co.  ,  149  Mass.  196,  14  Am.  St. 
Rep.  408.  See  also  40  Am.  &  Eng.  R.  Cas. 
136,  dissenting  from  the  view  maintained  in 
the  first  cited  case,  and  holding  that  a  railroad 
company  receiving  horses  from  a  connecting 
line,  with  notice  that  the  shipper  has  attempted 
to  pay  the  freight  in  advance  for  the  entire 
transportation,  but  has  not  paid  it  in  full  at  the 
regular  rates,  and  knowing  also  that  he  con- 
templated a  continuous  and  speedy  passage, 
has  the  right  to  carry  the  horses  through  to 
their  destination  and  claim  a  lien  on  them  for 
the  balance  of  freight  due  for  their  transporta- 
tion. 

Goods  Received  from  First  Carrier  in  Violation 
of  Consignee's  Instructions.  —  In  Knight  v.  Prov- 
idence, etc.,  R.  Co.,  13  R.  I.  572,  9  Am.  & 
Eng.  R.  Cas.  91,  43  Am.  Rep.  46,  certain  goods 
having  been  damaged  on  a  connecting  line  the 
assignee  instructed  the  defendant,  the  last  car- 
rier, not  to  receive  any  more  goods  from  that 
source.  It  was  held  that  the  defendant  would 
have  no  lien  on  goods  received  by  it  in  viola- 
tion of  this  order. 

3.  Initial  Line  Improperly  Marking  Goods 
"Freight  Paid  Through."  —  Wolf  v.  Hough,  22 
Kan.  659,  40  Am.  &  Eng.  R.  Cas.  139,  note; 
Crossan  v.  New  York,  etc.,  R.  Co.,  149  Mass, 
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Whothor  First  Carrier  Agent  of  Subsequent  Carrier.  —  Some  authorities,  however, 
assert  a  different  doctrine  and  maintain  that  in  such  cases  the  initial  line  is  the 
agent  ol  the  subsequent  carriers  and  not  of  the  owners,  and  its  acts  bind 
the  subsequent  carriers  whether  actually  authorized  by  them  or  not.1  But  the 
better  doctrine  is,  as  stated,  that  the  second  carrier  is  not  bound  by  the 
unauthorized  acts  of  the  initial  line;  that  the  initial  line  acts,  in  all  ordinary 
cases,  as  the  agent  of  the  shipper  for  forwarding  the  goods  beyond  its  line,  and 
not  as  agent  of  the  subsequent  carriers.2 

Damage  Caused  by  First  Carrier  Cannot  be  Set  Off  against  Last.  —  A  Consignee  cannot 
defeat  the  lien  of  the  last  of  several  connecting  carriers  by  setting  up  against, 
the  charges  demanded  a  counterclaim  for  damages  to  the  goods,  where  such 
damages  occurred  before  the  goods  reached  the  line  of  the  last  carrier.3 

196,  14  Am.  St.  Rep.  408,  40  Am.  &  Eng.  R. 
Cas.  136.  In  this  latter  case  it  was  held  that 
when  goods  are  delivered  to  a  carrier  under  a 
contract  which  does  not  purport  to  bind  the 
contracting  carrier  as  a  carrier  for  the  whole 
distance,  but  contemplates  delivery  to  other 
carriers,  not  specified,  a  connecting  carrier  to 
which  the  goods  are  delivered  for  transporta- 
tion to  their  destination  has  a  lien  for  unpaid 
freight,  although  the  consignor  paid  to  the 
initial  carrier  a  sum  intended  to  be  in  full  pay- 
ment thereof,  but  which,  in  fact,  was  less  than 
the  usual  rate.  See  also  Moses  v.  Port  Town- 
send  Southern  R.  Co.,  5  Wash.  595,  55  Am.  & 
Eng.  R.  Cas.  418.  See  also  Fordyce  v.  John- 
son, 56  Ark.  430. 

In  Matthews  v.  Gibbs,  3  El.  &  El.  282,  107 
E.  C.  L.  282,  it  is  said  that  the  master  of  a  ves- 
sel can  only  transfer  such  a  lien  as  he  himself 
has,  and  if  a  part  of  the  freight  due  to  him  has 
been  paid,  the  second  carrier  can  enforce  a  lien 
only  for  the  part  remaining  unpaid. 

1.  Authorities  that  Initial  Line  is  Agent  of  Con- 
necting Lines.  —  In  a  note  to  Schneider  v.  Evans, 
9  Am.  L.  Reg.  N.  S.  541,  Judge  Redfield  reviews 
the  authorities  on  the  subject  and  dissents  from 
their  holding.  He  says:  "  In  short,  it  seems 
to  us,  it  must  be  regarded  as  entirely  well  set- 
tled that  the  first  carrier  of  goods  in  a  line  con- 
sisting of  successive  carriers  is  in  no  sense  the 
implied  agent  of  the  owner  of  the  goods,  but 
that  he  is  the  implied  agent  of  the  line  of  car- 
riers, and  his  contract  will  bind  them  whether 
made  known  to  them  or  not.  If  not  made 
known  to  them,  it  is  the  fault  of  their  own  agent, 
and  they  cannot  visit  it  upon  the  other  party 
unless  there  is  some  fraudulent  concealment 
on  his  part." 

See  also  Jones  v.  Boston,  etc.,  R.  Co.,  63 
Me.  188.  There  the  plaintiff  forwarded  cer- 
tain wheat  from  Ohio  to  Springvale,  Me. 
By  mistake  of  the  shipper  or  the  carrier, 
the  wheat  was  billed  to  Springvale,  N.  H. 
By  the  terms  of  the  contract  the  wheat  was 
to  be  carried  via  East  Boston.  On  arrival 
there  it  was  forwarded  by  the  defendant's  road 
to  Springvale,  N.  H.,  but  there  being  no  station 
there  it  was  taken  to  the  nearest  station,  where 
it  was  left  for  a  reasonable  time  and  then 
brought  back  to  East  Boston,  where  the  con- 
signee claimed  it,  tendering  the  freight  from 
Ohio  to  East  Boston.  The  defendant  demanded 
that  the  freight  from  East  Boston  to  New 
Hampshire  and  return  be  paid.  It  was  held, 
however,  that  he  was  not  entitled  to  charge  for 
that  freight,  and  could  assert  no  lien  on  the 
goods  therefor. 


2.  Carrier  Acts  as  Shipper's  Agent  in  Forward- 
ing.—  Bird  v.  Georgia  R.  Co.,  72  Ga.  655,  27 
Am.  &  Eng.  R.  Cas.  39.  In  Mallory  v.  Burrett, 
1  E.  D.  Smith  (N.  Y.)  234,  the  court,  by  Wood- 
ruff, J.,  said:  "Where  the  carrier  employed  is 
confined  within  certain  limits,  and  *  *  * 
carries  only  within  such  limits,  and  forwards- 
thence  by  other  lines,  it  may  be  said  with  much 
plausibility,  if  not  with  truth,  that  one  who 
intrusts  goods  to  him  which  are  marked  and 
destined  to  a  point  beyond  authorizes  him  so  to. 
forward  the  goods,  and  that  third  persons  are 
not  bound  to  look  beyond  the  mere  fact  of  such 
possession."  See  also  Sumner-'.  Southern  R.. 
Assoc.,  7  Baxt.  (Tenn.)  346,  32  Am.  Rep.  565, 
9  Am.  &  Eng.  R.  Cas.  18. 

"  When  a  consignor  delivers  goods  to  a  car- 
rier to  be  carried  over  successive  routes  be- 
yond the  routes  of  the  first  carrier,  he  makes 
the  first  carrier  his  forwarding  agent,  and  the 
first  carrier  who  receives  the  goods  and  di- 
rects them  over  the  route  of  the  succeeding 
carrier  is  the  owner's  agent,  and  the  succeed- 
ing carriers  act  under  the  authority  of  the 
owner,  and  this  has  ordinarily  been  held  to  be 
the  rule,  even  though  the  first  carrier  did  not 
follow  the  instructions  of  the  shipper,  where 
the  succeeding  carriers  acted  innocently." 
Moses  v.  Port  Townsend  Southern  R.  Co.,  5 
Wash.  595,  55  Am.  &  Eng.  R.  Cas.  419,  citing- 
Wells  v.  Thomas,  27  Mo.  17,  72  Am.  Dec.  228. 
The  initial  carrier  acts,  in  the  absence  of 
special  instructions  from  the  owner  to  the  suc- 
ceeding carriers,  as  his  forwarding  agent  in 
giving  directions  to  them  as  to  the  transporta- 
tion of  the  goods;  and  in  case  of  a  mistake 
made  by  the  first  carrier  in  directing  the  goods, 
or  in  the  bills,  by  reason  of  which  they  are  sent 
to  the  wrong  place,  the  last  carrier  has  a  lien 
upon  them  for  the  freight  earned  by  him,  and 
also  for  the  sums  paid  by  him  for  the  freight 
from  the  commencement  of  the  transportation. 
Briggs  v.  Boston,  etc.,  R.  Co.,  6  Allen  (Mass.) 
246,  83  Am.  Dec.  626. 

3.  Consignee  Cannot  Set  Off  Damages  to  Goods- 
Caused  by  Previous  Carrier.  —  The  last  carrier 
is  never  responsible  for  an  injury  to  goods 
which  occurs  prior  to  his  receipt  of  them.  See. 
Bissel  v.  Price,  16  111.  408;  Guesnard  v.  Louis- 
ville, etc.,  R.  Co.,  76  Ala.  453;  and  the  title- 
Connecting  Carriers. 

In  St.  Louis,  etc.,  R.  Co.  v.  Lear,  54  Ark. 
399,  55  Am.  &  Eng.  R.  Cas.  414,  a  shipper  was- 
present  when  a  connecting  carrier  received  his- 
horses  from  a  prior  carrier,  to  whom  the  con- 
necting carrier  paid  the  accrued  charges,  and 
made  no  objection  to  the  surrender  of  the 
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Unauthorized  Guaranty  of  First  Carrier  as  to  Through  Rates.  —  Where  a  carrier  receives 
goods  for  shipment  over  several  connecting  lines,  and  guarantees  a  through 
rate  where  no  joint  through  rate  has  been  agreed  upon  by  such  connecting 
lines,  the  last  of  the  connecting  carriers  has  a  lien  on  the  goods  for  its  own 
regular  charges  and  for  the  charges  due  the  previous  lines  which  it  has 
advanced  in  ignorance  of  the  guaranty,  although  the  amount  so  paid,  added  to 
its  own  charges,  exceeds  the  guaranteed  rate.1 

Effect  of  Such  Guaranty  as  Making  Prima  Facie  Case  for  Owner.  —  But  proof  that  the 
initial  carrier  guaranteed  a  certain  rate  for  the  entire  distance,  and  that  the 
last  carrier  retained  the  goods  under  its  lien,  claiming  an  amount  in  excess  of 
the  specified  rate,  establishes  a  prima  facie  case  for  the  consignee,  in  an  action 
for  wrongfully  withholding  the  goods,  and  entitles  him  to  have  the  jury  pass 
on  the  case.    A  nonsuit  in  such  a  case  is  error.2 


horses.  It  was  held  that  he  could  not  set  off 
damages  done  by  the  first  carrier  against  the 
claim  of  the  connecting  carrier  for  freight  and 
charges,  although  the  connecting  carrier,  the 
defendant,  knew  of  the  damage  and  knew 
that  the  plaintiff  intended  to  demand  compen- 
sation therefor  from  the  offending  carrier. 

1.  Initial  Line  Guaranteeing  Fixed  Kate  —  Last 
Carrier  Claiming  More.  —  Loewenberg  v.  Arkan- 
sas, etc.,  R.  Co.,  56  Ark.  439;  Crossan  w.  New 
York,  etc.,  R.  Co.,  149  Mass.  196,  14  Am.  St. 
Rep.  408,  40  Am.  &  Eng.  R.  Cas.  136;  Illinois 
Cent.  R.  Co.  v.  Brookhaven  Mach.  Co.,  71 
Miss.  663;  Moses  v.  Port  Townsend  Southern 
R.  Co.,  5  Wash.  595,  55  Am.  &  Eng.  R.  Cas. 
416;  Schneider  v.  Evans,  25  Wis.  241,  3  Am. 
Rep.  56.    See  also  Fordyce  v.  Johnson,  56  Ark. 

430.  .  ,  . 

The  shipper's  remedy  is  an  action  against 
the  initial  carrier  which  guaranteed  the 
through  rate.  Detroit,  etc.,  R.  Co.  v.  Mc- 
Kenzie,  43  Mich.  609,  9  Am.  &  Eng.  R.  Cas. 
15;  Schneider  v.  Evans,  25  Wis.  241,  3  Am. 
Rep.  56.  See  also  Arkansas,  etc.,  R.  Co.  v. 
Smith,  53  Ark.  275,  42  Am.  &  Eng.  R.  Cas.  348. 
The  rule  is  different  where  the  guaranteed 
rate  has  been  previously  agreed  upon  by  all 
the  carriers  concerned,  and  the  consignee  is 
entitled  to  receive  the  goods  upon  a  tender  of 
the  guaranteed  charges,  irrespective  of  any 
arrangements  between  the  companies  as  to  the 
division  of  them.  Evansville,  etc.,  R.  Co.  v. 
Marsh,  57  Ind.  505,  18  Am.  Ry.  Rep.  482. 

Last  Carrier  Not  Bound  by  Contracts  of  Initial 
Line. — A  common  carrier  which  receives  freight 
for  transportation  over  its  own  route  and  con- 
necting lines  cannot  bind  such  other  carriers  as 
to  the  rate  to  be  charged  for  transportation  un- 
less there  is  an  agreement  to  that  effect  be- 
tween them.  And  such  other  carriers  will  not 
be  held  to  have  impliedly  assented  to  the  rates 
charged  by  the  first  carrier  if,  in  receiving 
freight  to  be  shipped  over  their  routes  under  a 
bill  of  lading  issued  by  the  first  carrier,  they 
discover  that  the  articles  shipped  are  not  those 
named  in  the  bill  of  lading,  but  of  a  different 
character  on  which  their  rates  are  higher.  In 
such  case  they  can  transport  the  goods  to  their 
destination  and  charge  and  collect  the  in- 
creased rate.  Sumner  v.  Southern  R.  Assoc., 
7  Baxt.  (Tenn.)  345,  9  Am.  &  Eng.  R.  Cas.  18, 
32  Am.  Rep.  565. 

In  the  case  of  Georgia  R.,  etc.,  Co.  v.  Mur- 
rah,  85  Ga.  343,  45  Am.  &  Eng.  R.  Cas.  334, 
the  first  and  the  last  carriers  were  entirely  in- 


dependent of  each  other,  having  between  them 
no  contract  relation.  The  bill  of  lading  issued 
by  the  former  was  silent  as  to  any  agreement 
that  the  goods  were  shipped  "  released  from 
charges,"  or  at  a  reduced  rate;  but  there  was 
an  oral  agreement  between  the  shipper  and 
the  initial  line  for  a  special  rate.  It  was  held 
that  the  last  carrier,  having  paid  back  charges 
and  earned  its  own  charges  without  any  notice 
of  the  oral  contract,  was  entitled  to  a  lien  on 
the  goods  for  its  own  charges  and  the  back 
charges  paid,  on  the  basis  of  ordinary  rates. 
The  very  fact  that  the  bill  of  lading  was  silent 
as  to  the  charges  created  an  implication  that 
they  were  to  be  the  ordinary  charges.  See 
also  Bird  v.  Georgia  R.  Co.,  72  Ga.  655;  Louis- 
ville, etc.,  R.  Co.  v.  Wilson,  119  Ind.  352,  40 
Am.  &  Eng.  R.  Cas.  85. 

Under  Arkansas  Statute  Prohibiting  Collection 
of  Charges  in  Excess  of  Those  Named  in  Bill  of 
Lading.  —  In  Loewenberg  v.  Arkansas,  etc.,  R» 
Co.,  56  Ark.  439,  it  was  insisted  that  the  stat- 
ute (Acts  Ark.  Feb.  27,  1885)  made  it  the  duty 
of  every  carrier  to  surrender  freight  upon  the 
payment  of  the  charges  specified  in  the  bill  of 
lading,  without  reference  to  the  relation  which 
the  carrier  to  whom  the  payment  is  tendered, 
sustains  to  the  bill  of  lading,  and  that  this 
statute  did  away  with  the  general  rule.  But 
the  court,  by  Hemingway,  J.,  said:  "  The  act 
relied  upon  applies  only  to  carriers  that  are 
bound  by  the  bill  of  lading,  either  as  having 
made,  authorized,  or  adopted  it.  As  the  de- 
fendant in  this  case  neither  made  nor  author- 
ized the  making  of  the  bill  of  lading,  and  was 
not  cognizant  of  its  provisions  until  after  it  ad- 
vanced the  prior  charges  and  earned  its  freight 
by  completing  the  carriage,  we  think  the  bill 
of  lading  was  not  binding  upon  it,  and  that 
the  act  was  inapplicable."  See  also  the  same 
views  expressed  in  Fordyce  v.  Johnson,  56  Ark. 
430.  The  remedy  of  the  shipper  or  consignee 
in  such  a  case  is  against  the  initial  line,  which 
guaranteed  the  rate.  Little  Rock,  etc.,  R.  Co. 
v.  Daniels,  49  Ark.  352.  See  also  Baird  v.  St. 
Louis,  etc.,  R.  Co.,  41  Fed.  Rep.  592,  42  Am. 
&  Eng.  R.  Cas.  281;  and  see  supra,  this  title. 
When  Liability  Ends —  Statutory  Penalties  for 
Refusing  to  Deliver. 

2.  Rightfulness  of  Detention  a  Question  for  the 
Jury. — Milton  v.  Denver,  etc.,  R.  Co.,  I  Colo. 
App.  307.  This  case  was  an  action  for  dam- 
ages to  nursery  stock  by  freezing,  instituted 
by  the  consignee  against  the  carrier  to  whose 
care  one  of  the  connecting  lines  had  delivered 
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Lien  for  Chargos. 


CAKRf/iRS  OF  GOODS. 


Priority  of  Lien. 


Where  the  Last  Carrier  has  Not  Paid  any  Charges  to  the  Preceding  Carrier,  which  was  the 

initial  line,  and  is  asserting  a  lien  on  the  goods  for  its  own  charges  and  those 
of  the  other  line,  the  case  is  different,  and  if,  before  the  collection  of  the 
charges  claimed,  the  last  carrier  is  informed  of  the  fact  that  the  initial  line  is 
claiming  more  than  it  guaranteed  the  rate  should  be,  then  it  is  the  duty  of  the 
last  carrier  to  deliver  to  the  consignee  upon  a  tender  by  him  of  the  charges  as 
guaranteed  by  the  initial  line,  and  a  refusal  to  do  so  will  render  it  liable  as  for 
a  conversion.1 

Carrier  Guaranteeing  Through  Rate  Bound. —  In  all  cases  the  line  guaranteeing  a 
fixed  through  rate  will  be  bound  by  its  guaranty,  although  a  connecting  line 
may  insist  on  and  collect  higher  charges.* 

8.  Priority  over  Other  Liens  —  Superior  to  Claim  of  General  Creditor.  —  Where  the 
goods  are  received  by  the  carrier  for  transportation  from  their  rightful  owner, 
the  lien  for  freight  charges  is  superior  to  the  rights  of  any  creditor  of  the 
owner  seeking  to  subject  such  goods  to  the  payment  of  his  debt.3 

Priority  as  Compared  with  Other  Liens.  —  The  carrier's  lien  is  superior  to  that  of 
a  vendor,4  or  to  that  of  a  pledgee  who  has  procured  the  property  to  be  trans- 
ported,5 but  it  is  inferior  to  that  of  a  warehouseman  to  whom  the  carrier  has 
delivered  the  goods  for  storage  after  the  transportation  has  ended.6 

Bight  of  stoppage  in  Transitu.  —  The  carrier's  lien  is  also  inferior  to  the  right  of 
a  vendor  to  stop  in  transitu,  in  so  far  as  it  exists  for  a  general  balance  due, 
provided  for  by  a  special  contract  with  the  shipper  or  consignee.7  But  in  so 
far  as  it  exists  merely  for  freight  charges  on  the  particular  transportation  in 
progress  when  the  stoppage  in  transitu  is  claimed,  it  is  superior  and  may  be 
asserted  as  against  the  vendor  attempting  to  exercise  that  right.8 


the  property.  The  plaintiff's  evidence  tended 
to  show  that  the  damage  to  the  stock  occurred 
after  the  goods  arrived  at  their  destination  and 
while  they  were  wrongfully  withheld  by  the 
defendant  on  a  charge  for  transportation  which 
it  had  no  right  to  make,  a  through  guaranteed 
contract  at  a  much  less  rate  having  been  ac- 
cepted by  the  original  carrier  at  the  time  of  the 
consignment.  It  was  held  that  this  evidence 
made  out  a  sufficient  prima  facie  case  to  en- 
title the  plaintiff  to  go  to  the  jury.  A  judg- 
ment of  nonsuit  therefore  was  erroneous.  See 
also  Scott  v.  Chicago,  etc.,  R.  Co.,  57  Mo. 
App.  345;  and  the  title  Connecting  Carriers. 

1.  Where  Last  Carrier  has  Not  Prepaid  Charges. 
—  The  carrier's  remedy  in  such  cases  is  to  re- 
tain enough  to  pay  its  own  charges  and  turn 
the  remainder  over  to  the  initial  line.  Illinois 
Cent.  R.  Co.  v.  Brookhaven  Mach.  Co.,  71 
Miss.  663. 

2.  Liability  of  Line  Guaranteeing  Bate.  —  In 

Southern  Express  Co.  v.  Boullemet,  100  Ala. 
275,  the  plaintiff,  having  exchanged  goods 
with  a  party  at  a  distance  and  having  agreed 
to  pay  freight  charges  both  ways  on  the  goods, 
inquired  of  the  defendant  company's  freight 
clerk  what  the  rate  would  be,  and  was  informed 
that  the  rate  on  the  goods  to  come  to  him 
would  not  exceed  a  fixed  sum.  The  transpor- 
tation was  over  the  lines  of  defendant  com- 
pany and  of  another  company  with  which  de- 
fendant had  no  definite  arrangements  as  to 
charges.  The  connecting  company  having 
charged  a  higher  rate  than  vvas  anticipated, 
the  defendant  undertook  to  increase  the  total 
charge  correspondingly.  But  it  was  held  that 
it  was  bound  by  the  statement  of  its  freight 
clerk  and  could  not  hold  the  goods  after  a 
tender  of  the  amount  originally  named. 


3.  Has  Priority  over  Claim  of  a  General  Creditor. 

—  Newhall  v.  Vargas,  15  Me.  314,  33  Am.  Dec. 
617. 

A  sheriff  or  other  officer  cannot,  by  virtue  of 
an  attachment  against  the  shipper,  take  from 
the  possession  of  a  carrier  goods  upon  which 
the  latter  claims  a  lien  for  charges  without  giv- 
ing an  indemnity  bond  to  cover  such  charges. 
If  he  seizes  them  without  furnishing  the  in- 
demnity, the  carrier  may  recover  of  him  the 
full  value  of  the  goods  in  an  action  for  unlaw- 
ful taking.    Campbell  v.  Conner,  70  N.  Y.  424. 

4.  Superior  to  Lien  of  Vendor.  —  But  an  officer 
holding  an  attachment  against  the  vendee  may 
advance  the  amount  of  the  charges  claimed  by 
the  carrier,  and  take  the  property,  and  become 
substituted  to  all  the  rights  of  the  carrier  as 
against  the  property.  Rucker  v.  Donovan,  13 
Kan.  251,  19  Am.  Rep.  84. 

5.  Superior  to  Claim  of  Pledgee.  —  Cooley  v. 
Minnesota  Transfer  R.  Co.,  53  Minn.  327,  39 
Am.  St.  Rep.  609,  55  Am.  &  Eng.  R.  Cas.  616. 

6.  Is  Inferior  to  Lien  of  Warehouseman.  — 
Powers  v.  Sixty  Tons  of  Marble,  21  La.  Ann.  402. 

7.  As  Against  Vendor's  Bight  of  Stoppage  in 
Transitu. —  Leuckhart  v.  Cooper,  3  Bing.  N. 
Cas.  99,  32  E.  C.  L.  55;  Oppenheim  v.  Russell, 
3  B.  &  P.  42;  Jackson  v.  Nichol,  7  Scott  577; 
Morley  v.  Hay,  3  M.  &  R.  696;  Potts  v.  New 
York,  etc.,  R.  Co.,  131  Mass.  455,  3  Am.  & 
Eng.  R.  Cas.  424,  41  Am.  Rep.  247;  Farrell  v. 
Richmond,  etc.,  R.  Co.,  102  N.  Car.  390,  37 
Am.  &  Eng.  R.  Cas.  704  (fact  that  general  lien 
was  provided  for  by  special  agreement  does 
not  alter  the  rule);  Pennsylvania  R.  Co.  v. 
American  Oil  Works,  126  Pa.  St.  485,  12  Am. 
St.  Rep.  885,  42  Am.  &  Eng.  R.  Cas.  357. 

8.  Superior  as  to  Particular  Charges  to  Bight  of 
Stoppage  in  Transitu. — Crass  v.  Memphis,  etc., 
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CARRIERS  OF  GOODS. 


Loss  of  Lien. 


Hypothecation.  —  In  case  of  the  hypothecation  of  goods  shipped  in  a  vessel, 
the  lien  of  the  shipowner  for  freight  takes  precedence  to  the  extent  of  the 
■entire  liability  of  the  charterer  to  the  shipowner  for  freight.1 

9.  Loss  of  Lien  —  a.  BY  WAIVER  OR  FORFEITURE — -Delivery  to  Owner  or  Con- 
signee.—  The  lien  of  the  carrier,  being  a  mere  right  to  retain  the  goods  until  the 
payment  of  the  charges  due  thereon,  is  lost  by  a  delivery  of  them  to  the 
owner  or  consignee.2    The  effect  of  a  voluntary  delivery  by  the  carrier  does 


R.  Co.,  96  Ala.  447,  55  Am.  &  Eng.  R.  Cas. 
•659;  Pennsylvania  Steel  Co.  v.  Georgia  R., 
•etc.,  Co.,  9+  Ga.  636;  Rucker  v.  Donovan,  13 
Kan.  251,  19  Am.  Rep.  84. 

The  whole  doctrine  is  very  clearly  stated  in 
Pennsylvania  R.  Co.  v.  American  Oil  Works, 
126  Pa.  St.  485,  12  Am.  St.  Rep.  885,  42  Am. 
&  Eng.  R.  Cas.  359,  where  the  court,  by  Will- 
iams, J.,  said:  "  The  seller  intervened  and 
exercised  his  right  of  stoppage.  This  re- 
stored the  possession  to  him,  subject  to  the 
charges  of  the  carrier  for  his  services  and  ex- 
penses between  the  consignment  and  the  stop- 
page. For  these  charges  the  carrier  had  a  lien 
which  was  not  divested  by  the  stoppage,  and 
which  could  be  asserted  against  the  seller 
notwithstanding  his  exercise  of  that  right. 
Hays  v.  Mouille,  14  Pa.  St.  48.  But  as  be- 
tween the  carrier  and  the  seller,  there  was  no 
balance  of  accounts  for  carriage  of  former  con- 
signments, for  the  delivery  of  the  goods  to  the 
consignee  without  payment  of  the  freight  was 
a  voluntary  surrender  of  the  lien  upon  them 
and  the  security  which  the  lien  afforded.  The 
carrier,  by  such  delivery,  gave  credit  to  the 
consignee  and  undertook  to  look  to  his  solvency 
and  integrity.  The  former  bills  were  there- 
fore paid,  so  far  as  the  consignor  was  con- 
cerned, and  the  carrier  had  no  legal  or  moral 
ground  for  calling  upon  him  to  pay  any  bal- 
ances due  upon  them." 

1.  Where  Cargo  Has  Been  Hypothecated. — 
Gracie  v.  Palmer,  8  Wheat.  (U.  S.)  636;  Faith 
v.  East  India  Co.,  4  B.  &  Aid.  630,  6  E.  C.  L. 
630. 

Before  the  expiration  of  a  charter  party 
for  a  certain  time  at  a  certain  rate  payable 
in  semiannual  instalments  in  New  York 
and  "  the  balance  of  charter  to  be  paid 
on  the  discharge  of  the  cargo  at  the  final 
port  of  delivery,"  by  which  the  charterer 
bound  the  cargo  to  the  performance  thereof,  it 
was  agreed  between  the  charterers  and  the 
owners  that  the  charter  party  should  terminate 
upon  the  arrival  of  the  vessel  at  San  Francisco 
and  the  payment  to  the  owners  there  of  the 
amount  of  a  draft  by  the  charterer  upon  his 
agent  there.  It  was  held  that,  upon  the 
arrival  of  the  vessel  at  San  Francisco,  the  own- 
ers had  a  lien  upon  the  cargo  for  the  amount 
of  the  draft  as  against  a  transfer  of  the  cargo 
made  by  such  agent  to  a  third  person  to  secure 
a  pre-existing  debt  of  the  charterer  before  such 
arrival,  but  after  the  draft  had  been  presented 
to  him  and  he  had  refused  to  pay  it  on  the 
ground  "  that  the  funds  upon  which  it  was 
drawn  had  never  been  received."  Howard  v. 
Macondray,  7  Gray  (Mass.)  516. 

2.  Lien  Lost  by  a  Delivery  —  England.  —  Lam- 
bert v.  Robinson,  r  Esp.  N.  P.  119;  Skinner 
v.  Upshaw,  2  Ld.  Raym.  752;  Forth  v.  Simpson, 
13  Q.  B.  680,  66  E.  C.  L.  680;  Kruger  v.  Wil- 
cox, Tudor's  Lead.  Cas.  Merc.  L.  708. 


United  States.  — The  Eddy,  5  Wall.  (U.  S.) 
481. 

California .  —  Frothingham  v.  Jenkins,  I  Cal. 
42,  52  Am.  Dec.  286;  Wingaid  v.  Banning,  39 
Cal.  543. 

Iowa.  —  Reineman  v.  Covington,  elc,  R. 
Co.,  51  Iowa  338. 

Minnesota.  —  Shea-'.  Minneapolis,  elc,  R. 
Co.,  63  Minn.  228. 

New  York.  —  Geneva,  etc.,  R.  Co.  ?>.  Sage, 
35  Hun  (N.  Y.)  95;  Bigelovv  v.  Heaion,  4  Den. 
(N.  Y.)4g6;  McFarland  v.  Wheeler,  26  Wend. 
(N.  Y.)  467. 

Vermont.  —  Bailey  v.  Quint,  22  Vt.  474. 
"  Whatever  may  be  the  doctrine  in  the 
courts  on  the  continent  of  Europe,  where  the 
civil  law  is  established,  it  has  been  decided  in 
this  court  that  the  maritime  lien  for  a  general 
average  in  a  case  of  jettison  and  the  lien  for 
freight  depend  upon  the  possession  of  the 
goods  and  arise  from  the  right  to  retain  them 
until  the  amount  of  the  lien  is  paid."  Taney, 
C.  J.,  in  Four  Thousand,  etc.,  Bags  of  Lin- 
seed, 1  Black  (U.  S.)  108,  citing  Cutler  v.  Rae, 
7  How.  (U.  S.)  729;  Dupont  de  Nemours  v. 
Vance,  19  How.  (U.  S.)  171. 

What  Amounts  to  Delivery.  —  See  Egan  v.  A 
Cargo  of  Spruce  Lath,  43  Fed.  Rep.  480. 

In  Boggs  v.  Martin,  13  B.  Mon.  (Ky.)  239,  it 
was  held  that  where  goods  were  forwarded  to 
a  commission  merchant  by  a  steamboat,  un- 
loaded and  placed  on  the  wharf,  and  the  bill 
of  lading  sent  to  the  owner,  who  removed  the 
goods  without  paying  the  freight,  these  facts 
did  not  amount  to  a  delivery  of  all  the  goods 
nor  a  waiver  of  the  lien  for  freight,  unless  it 
was  so  intended,  and  this  question  of  inten- 
tion was  for  the  jury.  The  mere  act  of  un- 
loading and  placing  the  merchandise  on  a 
wharf  does  not  indicate  any  intention  of  part- 
ing with  the  possession  of  it  before  the  pay- 
ment of  the  freight.  "  Indeed,  the  law  is  that 
the  officers  cannot  detain  the  goods  on  board 
the  boat  until  the  freight  is  paid,  as  the  mer- 
chant or  consignee  would  then  have  no  oppor- 
tunity of  examining  their  condition."  Citing 
Abbott  on  Shipping,  p.  248.  See  also  The 
Eddy,  5  Wall.  (U.  S.)  481. 

Placing  Carson  Spur  Track.  —  In  New  York 
Cent.,  etc.,  R.  Co.  v.  Davis,  86  Hun  (N.  Y.) 
86,  it  appeared  that  the  cars  of  coal  on  which 
the  carrier  claimed  a  lien  had  reached  their 
destination  and  had  been  placed  on  spur  tracks 
which  were  on  the  consignee's  premises  and 
for  which  he  had  furnished  the  ties,  but  for 
which  the  railroad  company  had  furnished  the 
iron,  and  which  the  company  had  constructed. 
This  track  was  operated  solely  by  the  company, 
and  part  of  its  charge  for  transportation  was 
for  placing  the  cars  on  this  track.  It  alsr  ap- 
peared that  the  consignee  could  not  handle  the 
cars  or  unload  them  until  they  were  removed 
from  the  spur  on  to  the  company's  main  line, 
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not  depend  upon  the  intention  of  the  carrier  in  so  doing,  and  is  not  affected. 
by  ,\ny  conditions  attached  thereto  by  the  carrier  which  are  not  assented  to. 
by  the  party  accepting  delivery.1 

Partial  Delivery. —  But  the  lien  is  not  lost  by  the  delivery  of  a  part  only  of  a. 
consignment  of  goods.  The  carrier's  lien  attaches  to  each  and  every  portion  of 
the  shipment  subject  to  it,  and  a  partial  delivery  does  not  discharge  the  lien, 
altogether  or  pro  tanto;  the  portion  retained,  though  not  that  delivered,  is 
still  subject  to  the  lien  of  the  carrier  for  the  charges  due  on  the  whole.58 

Delivery  Secured  by  Fraud.  —  So,  also,  the  lien  is  not  affected  where  the  delivery 
is  secured  by  fraud  on  the  part  of  the  person  receiving  it,  and  the  carrier  may,, 
in  such  case,  maintain  replevin  for  the  goods.3 


and  thence  along  a  branch  track  to  consignee's 
docks,  and  this  work  was  always  done  by  the 
railroad  company's  engine  and  crew,  which 
were  furnished  at  the  consignee's  request.  It 
was  held  that  the  mere  placing  of  the  cars  on 
the  spur  was  not  such  a  delivery  as  would  de- 
stroy the  company's  lien  for  freight  charges. 

Where  Consignee  Secures  Possession  through 
Negligence  of  Carrier. —  If  the  carrier,  through 
its  negligence,  allows  a  consignee  to  secure 
possession  of  the  goods  shipped  without  col- 
lecting the  freight  charges  of  him,  it  cannot 
afterwards  assert  any  lien  on  the  goods  in 
the  hands  of  a  third  party  who  purchased  in- 
nocently and  in  good  faith  from  the  consignee. 
The  carrier's  losing  possession  of  the  goods 
through  its  own  negligence  was  equivalent  to 
a  voluntary  delivery  by  it,  so  far  as  the  rights 
of  innocent  third  parties  are  concerned.  Nor- 
folk Southern  R.  Co.  v.  Barnes,  104.  N.  Car.  25. 

1.  Bigelow  v.  Heaton,  4  Den.  (N.  Y.)  496; 
The  Tan  Bark  Case,  1  Brown  Adm.  151. 

2.  Delivery  of  Part  Only  —  United  States.  — 
Brittan  v.  Barnaby,  21  How.  (U.  S.)  527. 

Connecticut.  —  Pinney  v.  Wells,  10  Conn.  104; 
Fox  v.  Holt,  36  Conn.  558. 

Iowa.  — Chicago,  etc.,  R.  Co.  v.  Northwest- 
ern Union  Packet  Co.,  38  Iowa  377. 

Kentucky.  —  Boggs  v.  Martin,  13  B.  Mon. 
(Ky.)  239. 

Massachusetts.  —  Potts  v.  New  York,  etc.,  R. 
Co.,  131  Mass.  455,  41  Am.  Rep.  247,  3  Am.  & 
Eng.  R.  Cas.  424;  New  Haven,  etc.,  Co.  v. 
Campbell,  128  Mass.  104,  35  Am.  Rep.  360; 
Ware  River  R.  Co.  v.  Vibbard,  114  Mass.  447. 

New  York.  —  New  York  Cent.,  etc.,  R.  Co.  v. 
Davis,  86  Hun  (N.  Y.)  86. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co.  v. 
Dows,  15  Phila.  (Pa.)  101 ;  Fuller  v.  Bradley, 
25  Pa.  St.  120. 

Wisconsin. — Jeffris  v.  Fitchburg  R.  Co.,  93 
Wis.  250. 

See  also  Foster  v.  Colby,  3  H.  &  N.  705; 
Alsager  v.  St.  Katherine's  Dock  Co.,  14  M.  & 
W.  794;  Frothingham  v.  Jenkins,  1  Cal.  42,  52 
Am.  Dec.  286;  Steinman  v.  Wilkins,  7  W.  &  S. 
(Pa.)  466,  42  Am.  Dec.  254. 

A  railroad  company  does  not  lose  its  lien  on 
the  whole  quantity  of  coal  carried  by  allowing 
the  owner  to  unload  it  from  cars  and  place  it 
in  bins  on  the  lands  of  the  company  and  by 
allowing  him  to  carry  away  and  dispose  of  a 
part  of  it.  It  may  at  any  time  prevent  a 
further  removal  of  the  coal  remaining  until 
the  charges  on  the  whole  lot  are  paid.  Lane 
v.  Old  Colony,  etc.,  R.  Co.,  14  Gray  (Mass.) 
143- 


Purpose  of  Partial  Delivery  Is  for  Jury.  — 

Whether  the  delivery  of  a  part  was  intended 
as  a  waiver  of  the  entire  lien  is  a  question  of 
fact  and  for  the  jury.  New  Haven,  etc.,  Co. 
v.  Campbell,  128  Mass.  104,  35  Am.  Rep.  360. 

Goods  of  Different  Owners  Shipped  under  One: 
Bill  of  Lading.  —  Where  goods  belonging  to 
different  owners  are  shipped  under  one  bill  of 
lading,  the  carrier  cannot  hold  the  goods  of 
one  for  the  payment  of  charges  due  upon  those 
of  the  others.  Each  owner  is  entitled  to  his 
goods  upon  paying  the  charges  due  for  their 
carriage.  Hale  v.  Barrett,  26  111.  195,  79  Am. 
Dec.  367. 

Purchaser  Taking  Remainder  after  Notice  of 
Lien. —  In  New  York,  etc.,  R.  Co.  v.  Sanders, 
134  Mass.  53,  16  Am.  &  Eng.  R.  Cas.  280,  a 
carrier,  having  a  lien  for  freight  upon  an  en- 
tire cargo  of  coal,  delivered  a  portion  of  it,  on 
the  consignee's  order,  to  one  who  had  bought 
the  whole  cargo  from  the  consignee.  Subse- 
quently the  carrier,  on  the  arrival  of  the  re- 
mainder of  the  coal,  notified  the  purchaser  that 
he  claimed  a  lien  on  the  remainder  for  the 
freight  of  the  entire  cargo,  and  ordered  him; 
not  to  disturb  or  unload  it.  The  purchaser, 
without  right,  appropriated  the  remainder  of 
the  coal  to  his  own  use.  In  a  suit  by  the  car- 
rier against  the  purchaser,  it  was  held  that  the- 
fact  of  such  taking  did  not,  of  itself,  as  a  mat- 
ter of  law,  import  a  promise  on  the  part  of  the- 
purchaser  to  pay  to  the  carrier  the  freight  on 
the  entire  cargo. 

3.  Where  Delivery  is  Obtained  by  Fraud.  —  In 
Bigelow  v.  Heaton,  4  Den.  (N.  Y.)  496,  6  Hill' 
(N.  Y.)  43,  the  plaintiff,  who  was  the  owner  of 
a  canalboat,  of  which  D.  was  master,  received 
on  board  a  cargo  of  flour  to  be  delivered  to  the- 
defendant  at  New  York,  he  to  pay  the  freight.. 
On  the  arrival  of  the  flour  at  New  York,  D. 
called  on  the  defendant  for  money  on  account 
of  the  freight  to  pay  his  men.  This  was  de- 
clined until  the  flour  should  be  delivered,  the- 
defendant  promising  to  pay  all  charges  on? 
delivery.  The  flour  was  accordingly  delivered, 
but  he  then  refused  to  pay  unless  the  master 
would  deduct  six  cents  per  barrel  as  a  com- 
pensation for  injury  which  he  claimed  that  the 
flour  had  sustained  in  the  manner  of  delivery, 
but  of  which  there  was  no  proof.  The  plaintiff 
then  disaffirmed  the  act  of  delivery,  and, 
through  his  agent,  the  master,  demanded  the 
restitution  of  the  flour.  This  being  refused,  he 
brought  this  action  of  replevin.  It  was  held 
that  the  action  should  be  sustained.  See  also 
One  Hundred,  etc.,  Tons  of  Coal,  4  Blatchf. 
(U.  S.)  368,  15  Int.  Rev.  Rec.  34,  18  How.  Pr. 
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Delivery  under  Mistake  as  to  Consignee's  Solvency.  —  If,  however,  the  delivery  to 
the  consignee  is  made  under  a  mistaken  apprehension  on  the  part  of  the 
•carrier  as  to  his  solvency,  this  will  not  alter  the  effect  of  the  delivery  as  a 
waiver  of  the  lien  ;  and  such  a  mistake  is  no  ground  for  relief  in  equity.1 

Deposit  in  Warehouse.  —  Where  the  consignee  fails  or  refuses  to  receive,  and  the 
carrier  thereupon  stores  the  goods  in  its  own  warehouse  or  with  some  inde- 
pendent warehouseman,  not  the  consignee's  agent,  its  lien  is  not  thereby  lost, 
but  may  be  enforced  with  the  lien  of  the  warehouseman  added.2  And  the 
parties  may  agree  that  the  goods  may  be  deposited  in  the  warehouse  of  the 
•consignee  or  owner,  and  that  the  transfer  and  deposit  shall  not  be  regarded 
as  a  waiver  of  the  lien.  The  courts  will  uphold  such  an  agreement  and  allow 
the  lien  to  be  enforced  notwithstanding  such  delivery.3 

Carriers  hy  "Water  — Doctrine  of  Courts  of  Admiralty. —  The  lien  of  a  carrier  by  water 
for  his  freight,  under  the  ordinary  bill  of  lading,  stands  upon  the  same  ground 
as  that  of  the  carrier  by  land  and  arises  from  his  right  to  retain  possession 
until  the  freight  is  paid,  and,  like  other  liens,  is  lost  by  an  unconditional 
delivery  to  the  consignee.4    But  courts  of  admiralty,  when  carrying  into 


i\J.  S.  Cir.  Ct.)  25 ;  Ash  v.  Putnam,  1  Hill  (N.  Y.) 
302;  Hays  v.  Riddle,  1  Sandf.  (N.  Y.)  248;  Bris- 
tol v.  Wilsmore,  1  B.  &  C.  514,  8  E.  C.  L.  218; 
Wallace  v.  Woodgate,  Ry.  &  M.  193,  21  E.  C. 
L.  414. 

1.  Delivery  hy  Mistake  —  Lien  Destroyed. — 

Sears  v.  Wills,  4  Allen  (Mass.)  212,  affirmed  in 
1  Black  (U.  S.)  108. 

In  the  case  of  Lake  Shore,  etc.,  R.  Co.  v. 
Ellsey,  85  Pa.  St.  283,  18  Am.  Ry.  Rep.  413, 
the  defendant  railroad  company  delivered  to 
E.  certain  goods  which  were  consigned  to  him, 
and  received  from  him  the  freight  therefor. 
The  goods  were  received  in  good  faith  by  E., 
who  had  ordered  them  from  the  consignors. 
It  appeared  that  they  were  sent  to  E.  subject 
to  the  order  of  R.,  who  demanded  them  of  the 
company.  The  company  then  brought  the  re- 
plevin. It  was  held  that  by  surrendering  the 
goods  to  E.  the  lien  of  the  company  was  re- 
leased, and  it  could  not  resume  possession  of 
the  property,  and  that  the  action  of  replevin 
could  not  be  maintained. 

2.  Lien  Not  Waived  by  Warehousing  Goods.  — 
Western  Transp.  Co.  v.  Barber,  56  N.  Y.  544 
(immaterial  whether  carrier  deposited  goods  in 
his  own  name  or  that  of  the  owner  subject  to 
"his  lien);  Hall  v.  Dimond,  63  N.  H.  565;  Somes 
v.  British  Empire  Shipping  Co.,  8  H.  L.  Cas. 
338  (carrier  has  a  warehouse  lien  only  after  a 
proper  tender  of  the  goods  to  the  consignee); 
The  Eddy,  5  Wall.  (U.  S.)48i;  Brittan  v.  Bar- 
naby,  21  How.  (U.  S.)  527. 

A  railroad  company  as  a  common  carrier  of 
freight,  such  as  corn  in  bulk,  is  not  required 
to  keep  such  freight  in  its  cars  and  upon  its 
side  tracks  for  an  indefinite  time,  to  the  detri- 
ment of  its  other  business.  The  law  imposes 
no  such  duty.  If  the  company  has  a  lien  on 
the  grain  for  its  charges,  it  may  store  such 
grain  in  a  warehouse  in  its  own  name  and  thus 
retain  the  lien.  Gregg  v.  Illinois  Cent.  R.  Co., 
147  111.  550,  61  Am.  &  Eng.  R.  Cas.  216. 

In  Hayward  v.  Grand  Trunk  R.  Co.,  32  U. 
C.  Q.  B.  392,  the  plaintiff  employed  one  B.  to 
pack  some  furniture  and  send  it  to  him  by  de- 
fendant's railway.  B.  did  so,  and  received  his 
charges  for  packing  from  the  defendants,  who 
were  authorized  by  him  to  collect  them.  It  was 
held  that  the  defendants  had  a  right  to  retain 


the  goods  for  these  charges  as  well  as  for  their 
freight,  and  that  B.'s  lien  was  not  lost  by  de- 
livering the  goods  to  the  defendants  for  trans- 
portation subject  to  it,  or  by  accepting  the 
charges  from  defendants. 

3.  Parties  May  Agree  that  Deposit  in  Warehouse 
Shall  Not  Affect  Lien.  —  The  Eddy,  5  Wall.  (U. 
S.)48i;  Costello  v.  734,700  Laths,  etc.,  44  Fed. 
Rep.  105. 

In  4,885  Bags  of  Linseed,  1  Black  (U.  S.)  108, 
the  court,  by  Taney,  C.  J.,  said:  "  But  in 
cases  of  the  kind  above  mentioned  it  is  fre- 
quently, perhaps  more  usually,  understood  be- 
tween the  parties  that  transferring  the  goods 
from  the  ship  to  the  warehouse  shall  not  be 
regarded  as  a  waiver  of  the  lien,  and  that  the 
shipowner  reserves  the  right  to  proceed  in  rem 
to  enforce  it  if  the  freight  is  not  paid.  And  if 
it  appears  by  the  evidence  that  such  an  under- 
standing did  exist  between  the  parties,  before 
or  at  the  time  the  cargo  was  placed  in  the 
hands  of  the  consignee,  or  if  such  an  under- 
standing is  plainly  to  be  inferred  from  the 
established  local  usage  of  the  port,  a  court  of 
admiralty  will  regard  the  transaction  as  a  de- 
posit of  the  goods,  for  the  time,  in  the  ware- 
house, and  not  as  an  absolute  delivery,  and  on 
that  ground  will  consider  the  shipowner  as  still 
constructively  in  possession,  so  far  as  to  pre- 
serve his  lien  and  his  remedy  in  rem" 

Where,  in  default  of  the  payment  of  freight 
charges,  the  goods  are  deposited  by  the  carrier 
with  a  third  party  as  warehouseman,  whether 
by  agreement  with  the  consignee  or  not,  such 
warehouseman  holds  the  goods  as* agent  of  the 
carrier  and  will  be  liable  to  his  principal  as  for 
a  conversion  if  he  delivers  them  to  the  con- 
signee or  owner  without  such  principal's  con- 
sent.   Compton  v.  Shaw,  1  Hun  (N.  Y.)  441. 

4.  Where  Carrier  Is  By  Water.  —  4,^<:  Bags  of 
Linseed,  1  Black  (U.  S.)ioS;  The  Eddy,  5 
Wall.  (U.  S.)  4S1  (nature  of  such  lien  dis- 
cussed). 

In  Dupont  de  Nemours  t.  Vance,  19  How. 
(U.  S.)  171,  the  court,  referring  to  the  case  of 
Cutler  v.  Rae,  7  How.  (U.  S.  729,  observed: 
"  This  admits  the  existence  of  a  lien  arising 
out  of  the  admiralty  law,  but  puts  it  on  the 
same  footing  as  a  maritime  lien  on  cargo  for 
the  price  of  its  transportation,  which,  as  ts 
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execution  maritime  contracts  and  liens,  arc  not  governed  by  the  strict  and 
technical  rules  of  the  comrnon  'aw ;  they  deal  with  them  upon  equitable 
principles  and  with  reference  to  the  usages  and  necessities  of  trade.  A  less 
strict  rule  is  therefore  applied  in  determining  the  effect  of  an  apparent  delivery 
by  the  maritime  carrier  than  where  an  ordinary  carrier  is  concerned.1 

Impliod  Waiver  —  Pursuit  of  Inconsistent  Remedies  —  Accepting  Note  for  Freight.  —  The 
lien  is  impliedly  waived  by  the  carrier's  adoption  of  any  inconsistent  remedy, 
or  by  its  entering  into  any  undertaking  with  the  owner  or  consignee  inconsist- 
ent with  the  continuance  of  the  lien,  as  where  the  carrier  brings  an  action  to 
recover  the  amount  of  the  charges  and  sues  out  an  attachment,  which  is  levied 
upon  the  goods,*  or  where  the  carrier  accepts  the  notes  of  the  consignee  for 
the  amount  of  the  charges  and  voluntarily  delivers  the  goods  to  him.3 

A  Tender  of  the  Full  Amount  of  the  Charges  Justly  Due,  whether  the  amount  is  as  large 

as  that  demanded  by  the  carrier  or  not,  will  operate  to  destroy  the  lien  and 
entitle  the  consignee  to  recover  the  goods  by  legal  process  as  in  the  case  of 
conversion.4 

Effect  of  Deviation  from  Route  —  Claiming  to  Retain  on  Other  Grounds.  — The  lien  is  also 
forfeited  where  the  goods,  owing  to  the  fault  of  the  carrier  claiming  the  lien, 
have  been  wilfully  diverted  from  the  route  designated  by  the  shipper,5  or 
where  the  carrier  bases  his  right  to  retain  the  goods  on  grounds  that  are  incon- 
sistent with  the  lien.6 


well  known,  is  waived  by  an  authorized  de- 
livery without  insisting  on  payment." 

In  Van  Bokkelin  v.  Ingersoll,  5  Wend.  (N. 
Y.J  315,  Chancellor  Walworth  said:  "The 
right  of  the  master  to  retain  the  freight  money, 
after  it  has  come  into  his  possession,  for  a  gen- 
eral balance  against  the  owner,  and  his  lien 
upon  the  cargo  to  compel  payment  of  the 
freight  as  the  agent  and  acting  in  behalf  of  the 
owner,  are  frequently  mentioned  in  the  re- 
ports, and  are  sometimes  confounded  with  the 
lien  or  claim  of  the  master  on  the  freight  as 
against  the  owner,  before  it  has  been  actually 
received  from  the  shipper.  The  two  first  are 
in  the  nature  of  common-law  liens;  and  if  the 
master  part  with  the  money  in  the  one  case,  or 
the  possession  of  the  goods  in  the  other,  the 
lien  is  gone;  but  the  lien  on  the  freight,  as 
such,  by  the  maritime  law  which  is  now  under 
discussion,  is  incidental  to,  or  a  consequence 
of,  the  lien  upon  the  ship;  and  it  may  be  en- 
forced in  the  same  manner  by  a  proceeding  in 
rem  in  the  admiralty  courts." 

1 .  Doctrine  of  Admiralty  Courts  Liberal.  —  4,885 
Bags  of  Linseed,  1  Black  (U.  S.)  108.  In  this 
case  the  court,  by  Taney,  C.  J.,  after  stating 
the  doctrine  of  the  text,  went  on  to  say:  "  It 
often  happens  that  the  necessities  and  usages 
of  trade  require  that  the  cargo  should  pass 
into  the  hands  of  the  consignee  before  he  pays 
the  freight.  It  is  the  interest  of  the  ship- 
owner that  his  vessel  should  discharge  her 
cargo  as  speedily  as  possible  after  her  arrival 
at  the  port  of  delivery.  And  it  would  be  a 
serious  sacrifice  of  his  interests  if  the  ship  was 
compelled,  in  order  to  preserve  the  lien,  to  re- 
main day  after  day  with  her  cargo  on  board, 
waiting  until  the  consignee  found  it  con- 
venient to  pay  the  freight,  or  until  the  lien 
could  be  enforced  in  a  court  of  admiralty. 
*  *  *  If  the  cargo  cannot  be  unladen  and 
placed  in  the  warehouse  of  the  consignee 
without  waiving  the  lien,  it  would  seriously 
embarrass  the  ordinary  operations  and  con- 
venience of  commerce,  both  as  to  the  ship- 
owner and  the  merchant." 


A  delivery  made  under  the  expectation  that 
the  freight  will  be  paid  at  the  time  is  not  such 
a  delivery  as  destroys  the  lien,  and  where  the 
carriage  was  by  sea  the  carrier  may  afterwards 
proceed  in  rem,  by  libel,  against  the  goods  for 
the  charges  due.  151  Tons  of  Coal,  4  Blatchf. 
(U.S.)  368. 

2.  Lien  Lost  by  Adoption  of  Inconsistent  Rem- 
edy. —  Wingard  v.  Banning,  39  Cal.  543.  It 
seems,  however,  according  to  some  authorities, 
that  such  a  proceeding  is  merely  one  of  the 
methods  allowed  for  enforcing  the  lien.  See 
infra,  this  section,  Enforcement  of  Lien.  See 
also  Jacobs  v.  Latour,  5  Bing.  130,  15  E.  C.  L. 
388;  In  re  Coumbe,  24  Grant's  Ch.  (U.  C.)  519. 
But  see,  as  to  the  doctrine  of  the  first  case,. 
Munson  v.  Porter,  63  Iowa  456. 

3.  Taking  Consignee's  Notes  for  Freight 
Charges.  —  Hale  v.  Barrett,  26  111.  195,  79  Am. 
Dec.  367. 

The  insolvency  of  the  shipper,  occurring 
while  the  goods  are  in  transit  or  before  they 
are  delivered,  will  not  absolve  the  carrier  from 
an  agreement  to  take  his  note  on  time,  instead 
of  cash,  for  freight,  nor  allow  him  to  retain  the 
goods  until  the  freight  is  paid.  But  a  note 
given  for  freight  charges  and  falling  due  be- 
fore the  arrival  of  the  goods,  and  protested  and 
unpaid,  is  no  waiver  of  the  lien.  The  Bird  of 
Paradise,  5  Wall.  (U.  S.)  545;  The  Kimball,  3, 
Wall.  (U.  S.)  37.  See  also  infra,  this  section,. 
Effect  of  Inconsistent  Agreements. 

4.  Tender  by  Consignee  Destroys  Lien.  —  Moy- 
nahan  v.  Moore,  9  Mich.  9,  77  Am.  Dec.  46S; 
Tiffany  v.  St.  John,  65  N.  Y.  314,  22  Am.  Rep. 
612;  Burton  v.  Rockwell,  63  Hun  (N.  Y.)  163; 
Weeks  v.  Goode,  6  C.  B.  N.  S.  367,  95  E.  C.  L. 
367;  Martindale  v.  Smith,  1  Q.  B.  389,  41  E.  C. 
L.  592. 

5.  Forfeited  by  Variance  from  Designated 
Route.  — -Denver,  etc.,  R.  Co.  v.  Hill,  13  Colo. 
35,  40  Am.  &  Eng.  R.  Cas.  145,  2  Denver  Leg. 
N.  225.  See  supra,  this  section,  Lien  of  Last  oj 
Connecting  Carriers. 

6.  Claiming  Right  to  Retain  Goods  on  Improper 
Grounds,  —  Thus,  where  the  carrier  puts  his 
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Where  the  Property  has  been  Injured  in  Course  of  Transportation,  the  owner  or  consignee 
is  entitled  to  have  the  amount  of  the  damages  deducted  from  the  freight 
charges,  and  if  the  damages  exceed  the  charges,  he  is  entitled  to  a  delivery 
immediately,  and  the  carrier  is  liable  as  for  a  conversion  if  it  insists  upon  a 
retention  of  the  property.1 

b.  Effect  of  Inconsistent  Agreements.  —  The  right  of  a  carrier  to 
retain  goods  carried  by  it  until  payment  of  the  freight  due  thereon  grows  out 
of  a  long-recognized  usage  of  trade,  and  does  not  exist  where  the  parties  have, 
by  special  agreement,  fixed  the  time  and  manner  of  payment  of  the  freight 
charges,  particularly  where  the  agreement  provides  for  a  delivery  of  the  goods 
some  time  before  the  freight  becomes  due,  or  where  there  are  any  promises  in 
the  contract  of  carriage  inconsistent  with  the  view  that  the  carrier  intended  to 
rely  upon  its  lien.2 


refusal  to  deliver  the  goods  on  the  ground  that 
they  are  not  in  his  possession  at  the  place 
where  demand  is  made,  he  waives  his  right  to 
detain  them  by  virtue  of  his  lien.  Adams  Ex- 
press Co.  v.  Harris,  120  Ind.  73,  16  Am.  St. 
Rep.  315,  40  Am.  &  Eng.  R.  Cas.  153.  See 
also  Vinton  v.  Baldwin,  95  Ind.  433;  Mathis  v. 
Thomas,  101  Ind.  119. 

"It  is  a  general  rule  of  law  that  where  a 
person  holds  a  lien  upon  property,  a  tender,  by 
the  owner  of  the  property,  of  the  amount  of 
the  lien  will  discharge  it.  In  fact,  the  deten- 
tion of  the  goods  upon  a  different  and  incon- 
sistent ground,  will  be  a  waiver  of  the  lien  " 
Dwight,  C,  in  Tiffany  v.  St.  John,  65  N.  Y. 
314,  22  Am.  Rep.  612,  citing  Boardman  v.  Sill, 
1  Campb.  410,  note. 

Where  the  failure  to  deliver  the  goods  to  the 
consignee  on  demand  by  him  is  not  placed  on 
the  ground  of  a  lien  for  charges,  or  the  non- 
payment of  them,  the  carrier  cannot  afterwards 
set  up  such  lien  or  nonpayment  in  defense  of 
a  subsequent  action  for  the  loss  of  the  goods. 
Louisville,  etc.,  R.  Co.  v.  McGuire,  79  Ala. 
395;  Leigh  v.  Mobile,  etc.,  R.  Co.,  58  Ala.  165. 

1.  Where  Goods  Are  Injured.  —  Miami  Powder 
Co.  v.  Port  Royal,  etc.,  R.  Co.,  38  S.  Car.  78. 
The  shipper  cannot  set  off  against  the  claim 
of  the  last  carrier  damages  occurring  on  prior 
connecting  lines.  See  supra,  this  section.  Lien 
of  Last  of  Connecting  Carriers. 

2.  No  Lien  where  There  Is  Special  Agree- 
ment—  Illustrations. — -Chandler  v.  Belden,  18 
Johns.  (N.  Y.)  157,  9  Am.  Dec.  193.  In  this 
case,  after  the  arrival  of  the  goods  in  port,  the 
bill  of  lading  was  assigned,  in  good  faith,  to 
the  plaintiff.  The  carrier,  notwithstanding 
the  special  agreement,  sold  the  goods  at 
auction  to  pay  the  freight  charges.  It  was 
held  that  the  carrier  had  no  lien  for  the  reason 
stated,  and  that  the  plaintiff,  having  purchased 
the  bill  of  lading  in  good  faith  and  for  value, 
was  entitled  to  maintain  an  action  of  trover 
for  the  value  of  the  goods.  In  reference  to 
this  case,  Judge  Story,  in  a  note  to  Abbott  on 
Shipping,  p.  178,  observes:  "  That  part  of  the 
language  which  seems  to  deny  the  right  to  re- 
tain, where  there  is  an  express  stipulation  of 
the  time  and  manner  of  paying  the  freight,  if 
it  means  that  that  fact  alone  overturns  the 
lien,  whether  the  stipulation  be  or  not  incon- 
sistent with  such  lien,  admitsof  much  question 
and  seems  inconsistent  with  the  doctrine  of 
the  cases  cited  in  the  text  as  well  as  with  that 
in  Chase  v.  Westmore,  5  M.  &  S.  180,  and 
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Crawshay  v.  Homfray,  4  B.  &  Aid.  50,  6  E.  C. 
L.  385." 

In  the  case  of  The  Schooner  Volunteer,  r 
Sumn.  (U.  S.)  551,  Judge  Story  said:  "  But 
then  this  lien  may  be  waived  by  consent,  and 
in  cases  of  charter  parties  it  often  becomes  a 
question  whether  the  stipulations  are  or  not 
inconsistent  with  the  existence  of  the  lien.  For 
instance,  if  the  delivery  of  the  goods  is,  by  the 
charter  party,  to  precede  the  payment  or  secur- 
ity of  payment  of  freight,  such  a  stipulation 
furnishes  a  clear  dispensation  with  the  lien  for 
freight,  for  it  is  repugnant  to  it  and  incom- 
patible with  it."  See  also  Certain  Logs  of 
Mahogany,  2  Sumn.  (U.  S.)  589. 

In  the  case  of  Raymond  v.  Tyson,  17  How. 
(U.  S.)  53,  the  court,  by  Mr.  Justice  Wayne, 
reviewed  the  authorities  at  great  length  and 
said:  "  Upon  the  authorities  cited,  we  consider 
the  rule  to  be  that,  though  the  owner  of  a  ship 
who  retains  possession  of  her  has  a  lien  for 
freight  upon  the  cargo  of  the  freighter,  the  lien 
may  be  adjudged  to  have  been  waived  without 
an  express  agreement  or  words  to  that  effect 
if  there  are  stipulations  in  the  charter  party 
inconsistent  with  the  exercise  of  such  a  lien,  or 
when  it  can  be  fairly  inferred,  from  the  lan- 
guage of  the  instrument,  that  the  owner  meant 
to  trust  to  the  personal  responsibility  of  the 
charterer  for  the  freight  or  hire  of  the  ship." 

See  also,  as  upholding  and  applying  the  doc- 
trine of  the  text,  Lucas  v.  Nockells,  4  Bing. 
729,  15  E.  C.  L.  132;  Cowell  v.  Simpson,  16 
Ves.  Jr.  275;  Chase  v.  Westmore,  5  M.  &  S. 
180;  Crawshay  v.  Homfray,  4  B.  &  Aid.  50,  6- 
E.  C.  L.  385;  Ruggles  v.  Buckner,  1  Paine  (U. 
S.)  363- 

The  case  of  Saville  v.  Campion,  2  B.  &  Aid. 
503,  does  not  oppose  the  principle  stated.  The 
point  ruled  in  that  case  was  that  as  there  were 
no  express  words  of  demise  of  the  ship  itself 
in  the  charter  party,  the  freighter  did  not 
thereby  become  the  owner  for  the  voyage,  and 
that  the  possession  continued  in  the  owner, 
and  that  he  had,  therefore,  a  lien  upon  the 
cargo  for  freight.  But  the  lien  on  the  goods 
for  the  stipulated  hire  of  the  ship  was  expressly 
put  upon  the  ground  that  there  was  "  nothing 
to  show  that  the  delivery  of  the  goods  was  to 
precede  the  payment  of  that  hire,  in  cash  and 
bills,  as  provided  for  by  the  deed."  See  also 
Campion  v.  Colvin,  3  Bing.  N.  Cas.  17,  32  E. 
C.  L.  19. 

In  Alsager  v.  St.  Katherine's  Dock  Co.,  14 
M.  &  W.  794,  the  charter  party  contained  two 
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Waiver  Not  Readily  Presumed.  —  But  a  waiver  of  the  lien  is  not  to  be  readily  pre- 
sumed, and  the  party  insisting  upon  the  waiver  must  show  clearly  that  the 
provisions  of  the  special  contract  are  so  inconsistent  with  the  existence  of 
the  lien  as  to  indicate  clearly  a  waiver  of  the  latter.1 


clauses,  one  providing  for  a  delivery  of  the 
cargo  on  the  payment  of  the  freight  at  a  stipu- 
lated price,  and  the  other  providing  for  the 
payment  of  the  freight  "  two  months  after  the 
vessel's  inward  report  at  the  custom  house." 
The  court  reconciled  these  two  clauses  by  an- 
nexing to  the  first  the  qualification  as  to  the 
time  of  payment  contained  in  the  second,  and 
read  them  together  as  requiring  payment 
two  months  after  delivery.  The  payment 
being  thus  considered  to  be  irrespective  of  the 
delivery,  it  followed  that  no  lien  existed.  So 
also  in  Foster  v.  Colby,  3  H.  &  N.  705,  where 
the  charter  party  provided  that  the  remainder 
due  for  freight  should  be  paid  "  in  cash  two 
months  from  the  vessel's  report  inwards  at 
London  or  Liverpool,  and  after  right  delivery 
of  the  cargo,"  it  was  held  that  the  stipulation 
for  payment  after  the  delivery  of  the  cargo  was 
inconsistent  with  the  existence  of  a  lien. 

In  The  Bird  of  Paradise,  5  Wall.  (U.  S.)  545, 
it  was  agreed  that  the  freight  for  the  voyage 
(between  Liverpool  and  San  Francisco)  should 
be  paid  partly  by  an  acceptance  payable  six 
months  from  the  date  of  the  sailing  of  the  ves- 
sel and  partly  by  an  acceptance  due  three 
months  after  the  arrival  of  the  freight  at  its 
destination.  The  shipper  became  insolvent 
during  the  voyage.  It  was  held  that  the  car- 
rier had  a  lien  for  the  amount  of  the  charges 
embraced  in  the  first  acceptance,  but  not  for 
those  covered  by  the  second. 

In  Lucas  v.  Nockells,  4  Bing.  729,  15  E.  C. 
L.  132,  it  was  said  that  it  may  distinctly  appear 
from  the  charter  party  that  the  owner  has  been 
content  to  trust  to  the  personal  responsibility 
of  the  merchant,  and,  fixing  a  specific  time  of 
payment,  before  or  after  delivery,  has  waived 
his  right  to  a  lien.  In  Cowell  v.  Simpson,  16 
Ves.  Jr.  275;  Chase  v.  Westmore,  5  M.  &  S. 
180,  and  in  Crawshay  v.  Homfray,  4  B.  &  Aid. 
52,  6  E.  C.  L.  386,  it  was  ruled  that  if  there  be 
a  specific  contract  for  a  particular  time  and 
mode  of  payment,  and  that  contract  is  incon- 
sistent with  the  right  to  retain,  it  will  of  course 
defeat  a  claim  to  exercise  it.  See  Raymond 
v.  Tyson,  17  How.  (U.  S.)  53,  where  Lucas 
v.  Nockells,  4  Bing.  729,  15  E.  C.  L.  132,  and 
other  cases  are  reviewed;  Small  v.  Moates,  9 
Bing.  574,  23  E.  C.  L.  387;  Campion  v.  Colvin, 
3  Bing.  N.  Cas.  17,  32  E.  C.  L.  19;  Saville  v. 
Campion,  2  B.  &  Aid.  512;  The  Schooner  Vol- 
unteer, 1  Sumn.(U.  S.)55i;  Tamvacow.  Simp- 
son, 19  C.  B.  N.  S.  453,  115  E.  C.  L.  453,  L.  R. 
1  C.  P.  363. 

1.  Inconsistency  of  Special  Contract  with  Lien 
Must  be  Clearly  Shown.  —  "  There  can  be  no 
doubt  that  a  shipowner  may,  by  express 
stipulations  as  to  payment  of  freight,  incom- 
patible with  a  claim  upon  the  cargo  for  the 
same,  be  deemed  to  have  waived  his  lien,  as 
if  he  should,  by  charter  party  or  otherwise, 
agree  to  receive  his  freight  at  a  time  and  place 
having  no  reference  to  the  delivery  of  the 
cargo,  or  at  variance  with  such  time  and  place. 
But  as  by  the  general  rules  of  law  the  cargo  is 


liable  for  the  freight,  it  should  be  satisfactorily 
shown  that  the  claim  has  been  relinquished 
before  the  shipowner  can  be  required  to  part 
with  the  cargo  without  payment  of  the 
freight."  Thompson,  J.,  in  Ruggles  v.  Buck- 
nor,  1  Paine  (U.  S.)  363. 

Voluntary  Waiver  of  Lien  Not  Readily  Pre- 
sumed.—  Certain  Logs  of  Mahogany,  2  Sumn. 
(U.  S.)  597;  Lucas  v.  Nockells,  4  Bing.  729,  15 
E.  C.  L.  132;  Howard  v.  Macondray,  7  Gray 
(Mass.)  516;  Drinkwater  v.  The  Brig  Spartan, 
1  Ware  (U.  S.)  149. 

"  So  we  now  say,  if  it  be  only  doubtful  in 
the  construction  of  a  charter  party  whether 
the  owner  has  waived  his  lien  upon  the  cargo, 
he  must  have  the  benefit  of  that  doubt,  his  lien 
being  given  by  the  force  of  the  common  law, 
which  cannot  be  taken  from  him,  '  though 
there  is  a  special  contract,  unless  there  is 
something  in  that  contract  inconsistent  with 
that  lien,  or  unless  it  is  waived  by  fair  impli- 
cation.' Pinney  v.  Wells,  10  Conn.  104." 
Wayne,  J.,  in  Raymond  v.  Tyson,  17  How. 
(U.  S.)  53. 

In  The  Schooner  Volunteer,  1  Sumn.  (U.  S.) 
551,  there  was  a  stipulation  in  the  charter 
party  that  the  freight  charges  should  be  paid 
within  ten  days  after  the  return  of  the  vessel 
to  the  port  from  which  she  departed.  It  was 
held  that  this  did  not  operate  as  a  waiver  of 
the  lien  on  the  return  cargo,  since  it  was  not 
unreasonable  to  presume  that  the  parties  in- 
tended that  the  goods  might  be  retained  ten 
days  under  a  lien  after  arrival  at  the  port. 

In  another  case  the  provisions  of  the  charter 
party  required  a  delivery  within  reach  of  the 
ship's  tackle  and  provided  further  that  the  bal- 
ance of  the  charter  money  remaining  unpaid 
on  the  termination  of  the  voyage  should  be 
payable  "  one-half  in  five  and  one-half  in  ten 
days  after  discharge  "  of  the  cargo.  The  court 
held  that  these  provisions  did  not  constitute  a 
waiver  of  the  lien  or  affect  it;  that  on  the 
principle  that  a  waiver  of  the  lien  was  not  to 
be  readily  presumed  it  would  construe  the 
"discharge  "  of  the  cargo  as  meaning  its  unlad- 
ing from  the  ship,  and  not  its  final  delivery 
to  the  consignee.  It  was  further  held  that 
the  carrier's  taking  notes  for  the  freight 
charges  did  not  operate  as  a  waiver  of  the 
lien.  The  Kimball,  3  Wall.  (U.  S.)  37.  See 
also  as  to  the  effect  of  taking  notes,  Paige  v. 
Hubbard,  1  Sprague  (U.  S.)  338. 

Although  the  carrier  may  have  agreed  to  ex- 
tend the  time  for  the  payment  of  the  freight 
beyond  that  of  the  delivery,  yet  if  the  agree- 
ment is  that  the  credit  is  to  be  given  upon  con- 
dition that  the  freighter  shall  furnish  security 
for  its  payment  or  deliver  to  the  carrier  bills 
or  notes  for  the  amount,  the  lien  will  attach 
to  the  goods,  and  will  not  be  discharged  so 
that  the  shipper  will  be  entitled  to  them  until 
he  has  given  the  security  or  has  tendered  or 
offered  to  deliver  the  notes  or  bills  to  the 
carrier,  according  to  the  agreement.  In  such 
cases  the  offer  of  the  security,  or  the  payment 
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10.  Enforcement  of  Lien  —  a.  How  Enforced  —  statutes  Providing  for  Sale. — 

The  statutes  of  most  of  the  states  provide  specifically  for  the  enforcement  of  a 
carrier's  lien  by  a  sale  of  the  property  after  a  specified  time,  if  the  freight  is 
not  paid;  in  exercising  this,  as  in  the  case  of  all  other  statutory  remedies, 
the  provisions  of  the  statute  must  be  closely  observed  and  the  procedure 
prescribed  thereby  strictly  pursued.1 

No  Right  of  Sale  at  Common  Law.  —  At  common  law  the  carrier  had  no  right  to 
sell  the  goods  for  the  enforcement  of  his  lien  ;  the  lien  was  regarded  like  that 
of  an  attorney  on  the  papers  of  his  client  in  his  possession,  giving  a  mere  right 
to  retain  until  satisfaction  of  the  debt.3   And  if  the  carrier  sells  the  goods  he 


by  bill  or  note,  and  the  delivery  of  the  goods 
are  to  be  concomitant  acts  which  neither  party 
is  obliged  to  perform  without  the  other's  being 
ready  to  perform  the  correlative  act.  Hutch, 
on  Car.,  («d  ed.)  §  487;  Gibbs,  C.  J.,  in  Tate 
v.  Meek,  8  Taunt.  280,  4  E.  C.  L.  105;  Froth- 
ingham  v.  Jenkins,  1  Cal.  42,  52  Am.  Dec.  286. 
See  Brown  v.  Tanner,  L.  R.  3  Ch.  597;  Wil- 
son v.  Kymer,  1  M.  &  S.  157;  Neish  v.  Graham, 
8  El.  &  Bl.  505,  92  E  .  C.  L.  505 ;  Chase  v.  West- 
more,  5  M.  &  S.  180. 

1.  Statutory  Methods.  —  See  the  statutes  of 
the  several  states.  It  would  serve  no  useful 
purpose  to  present  these  statutes  here.  A  re- 
sume of  the  provisions  of  the  various  states 
on  this  subject  is  to  be  found  in  1  Stimson's 
Am.  Stat.  Law,  4354-4356- 

Alabama.  —  See  Crass  v.  Memphis,  etc.,  R. 
Co.,  96  Ala.  447,  55  Am.  &  Eng.  R.  Cas. 
659.  The  Code  of  Alabama,  §§  1884,  1885, 
provides  that  if  freight  is  not  paid  on  per- 
ishable goods  within  sixty  days,  or  upon 
non-perishable  goods  for  ninety  days,  the  car- 
Tier  may  advertise  and  sell  the  same  "  after 
thirty  days'  notice."  It  was  held  that  the  sale 
might  be  made  at  any  time  after  the  sixty  or 
ninety  days,  as  the  case  might  be,  provided 
that  the  proper  thirty  days'  notice  had  been 
given;  i.  e.,  the  carrier  was  not  bound  to  wait 
until  the  full  expiration  of  the  sixty  or  ninety 
days  before  advertising  the  goods  for  sale. 
Western  R.  Co.  v.  Rembert,  50  Ala.  25. 

The  carrier  must  use  reasonable  diligence 
to  ascertain  and  give  notice,  in  his  advertise- 
ment, of  the  contents  of  packages  to  be  sold. 
Nathan  v.  Shivers,  71  Ala.  117,  46  Am.  Rep. 
303,  16  Am.  &  Eng.  R.  Cas.  276. 

Colorado.  —  Under  the  Colorado  statute,  the 
carrier  cannot  sell  perishable  goods  to  satisfy 
freight  charges  due  thereon  without  giving 
the  owner  or  consignee  at  least  twenty-four 
hours'  notice  of  the  sale.  Martin  v.  Mc- 
Laughlin, 9  Colo.  153. 

Georgia.  —  Where  a  carrier  seeks  to  foreclose 
a  lien  on  property  for  freight  charges  under 
Georgia  Code,  §  1991,  the  affidavit  of  foreclosure 
must  show  affirmatively  that  demand  for  pay- 
ment was  made  after  the  charges  became  due; 
if  there  is  no  such  allegation,  the  proceeding 
must  be  promptly  dismissed.  Central  R.,  etc., 
Co.  v.  Sawyer,  78  Ga.  784.  See  Wright  v. 
Phillips,  46  Ga.  197. 

English  Statutes.  —  A  railway  company  has 
no  right  to  seize  and  sell  goods  for  tolls  due 
it  without  complying  with  the  statute  requir- 
ing the  persons  seizing  the  goods  to  have  their 
names  annexed  to  the  list  of  tolls,  and  that 
the  goods  shall  be  appraised.  North  v.  Lon- 
don! etc.,  R.  Co.,  14  C.  B.  N.  S.  132,  108  E. 
5  C.  of  L. — 27  l 


C.  L.  132,  9  Jur.  N.  S.  896,  11  W.  R.  624.  See 
also  Jones  v.  Pearle,  1  Stra.  556;  Thames  Iron 
Works  Co.  v.  Patent  Derrick  Co.,  1  J.  &  H.  93, 
29  L.  J.  Ch.  714. 

Where  the  sum  claimed  by  a  railway  com- 
pany for  sending  back  the  return  cars  of  a 
shipper  is  not  a  toll  which  the  company  is  em- 
powered to  take,  the  sale  by  the  company  of 
the  shipper's  carriages  and  goods  to  satisfy  the 
amount  due  for  tolls  is  unlawful.  Field  v. 
Newport,  etc.,  R.  Co.,  3  H.  &  N.  409,  27  L.  J. 
Exch.  396. 

2.  Carrier  No  Right  at  Common  Law  to  Enforce 
Lien  by  Sale.  —  2  Kent's  Com.  642. 

United  States.  —  Arthur  v.  Schooner  Cassius, 
2  Story  (U.  S.)  97. 

Illinois.  —  Indianapolis,  etc.,  R.  Co.  v.  Hern- 
don,  Si  111.  143. 

Maine.  —  Hunt  v.  Haskell,  24  Me.  339,41 
Am.  Dec.  387;  Sullivan  v.  Park,  33  Me. 
438. 

New  York.  —  Saltus  v.  Everett,  20  Wend.  (N. 
Y.)  267,  32  Am.  Dec.  541;  Fox  v.  McGregor,  11 
Barb.  (N.  Y.)  41;  Chandler?'.  Belden,  18  Johns. 
(N.  Y.)  157,  9  Am.  Dec.  193. 

Pennsylvania.  —  Lecky  v.  McDermott,  8  S. 
&  R.  (Pa.)  500. 

Tennessee. —  Ranking.  Memphis,  etc.,  Packet 
Co.,  9  Heisk.  (Tenn.)  564,  24  Am.  Rep.  339. 

In  Briggs  v.  Boston,  etc.,  R.  Co.,  6  .Allen 
(Mass.)  252,  83  Am.  Dec.  626,  the  court,  by 
Merrick,  J.,  said:  "But  this  [the  lien]  gave 
them  only  a  right  to  detain  it  until  they  were 
paid;  not  to  sell  it  to  obtain  the  remuneration 
to  which  they  were  entitled.  In  the  case  of  Lick- 
barrow  v.  Mason  [as  reported  in  note  to  Newson 
v.  Thorton]  6  East  21,  it  is  said  by  the  court  that 
an  owner  may  sell  or  dispose  of  his  property 
as  he  pleases;  but  he  who  has  a  lien  only  on 
goods  has  no  right  to  do  so;  he  can  only  de- 
tain them  until  payment  of  the  sum  for  which 
they  are  chargeable.  And  the  rule  which  is 
now  well  established,  that  a  party  having  a 
lien  only,  without  a  power  of  sale  superadded 
by  special  agreement,  cannot  lawfully  sell  the 
chattel  for  his  reimbursement,  is  as  applicable 
to  carriers  as  it  is  to  all  other  persons  having 
the  like  claim  upon  property  in  their  posses- 
sion. Jones  v.  Pearle,  1  Stra.  556;  2  Kent's 
Com.  (6th  ed.)  642;  Doane  v.  Russell,  3  Gray 
(Mass.)  382." 

Position  of  Purchaser  at  Unauthorized  Sale  by 
Carrier.  —  Where  a  master  of  a  ship,  without 
authority,  sells  goods  to  pay  for  charges  due, 
the  purchaser  at  such  an  illegal  sale  cannot 
set  up  the  vessel's  lien  therefor  when  sued  by 
the  owner  for  the  goods  Even  if  the  pur- 
chaser could  have  set  up  the  lien,  a  claim  by 
him  as  purchaser,  and  not  under  the  lien,  was 
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is  liable  to  the  owner,  in  an  action  for  damages,  for  the  market  value  thereof 
less  the  amount  of  the  charges  due  under  the  lien.1 

Enforcement  by  Action  and  Attachment  or  Execution.  — ■  The  lien  may  be  enforced  by 

an  ordinary  action  at  law  against  the  owner  or  consignee,  in  which  the  goods 
may  be  subjected  to  the  carrier's  demand  by  attachment  or  execution.2 

A  Bill  in  Equity  for  the  enforcement  of  the  lien  may  be  had  only  when  a. 
proper  case  for  equitable  interference  is  made  out.3 

Perishable  Goods  — Sale  after  Refusal  to  Receive. —  When  the  consignee  or  owner 
fails  or  refuses  to  receive,  if  the  goods  are  perishable  and  must  inevitably  be 
lost  unless  soon  disposed  of,  it  has  been  held  that  the  carrier  may,  after  giving 
reasonable  notice  oi  the  time  and  place  of  salt:,  sell  them  and  reserve  its  charges 
from  the  proceeds;  such  a  sale  not  being  by  virtue  of  the  carrier's  lien,  but 
made  by  the  carrier  as  representative  of  the  interests  of  the  owner  of  the  goods.4 

b.  Demand  for  Charges  Must  be  Shown.  —  A  definite  demand  by  the 
carrier  for  the  amount  of  the  charges  due,  and  a  neglect  or  refusal  to  pay  on 
the  part  of  the  owner  or  consignee,  are,  it  seems,  always  a  condition  precedent 
to  the  exercise  of  the  statutory  right  to  sell,  and  this,  it  seems,  independently 
of  any  express  provision  in  the  statute  therefor.5  And  whether  the  lien  is 
sought  to  be  enforced  by  sale  or  by  other  means,  a  reasonable  time  must 
always  be  allowed  in  which  the  consignee  may  pay  the  charges.6 


a  waiver  thereof.  Everett  v.  Saltus,  15  Wend. 
(N.  Y.)  474- 

Illegal  Sale  —  Rights  of  Owner  against  Carrier 
after  Regaining  Goods  from  Purchaser.  —  Where 
goods  were  illegally  sold  for  the  discharge  of 
a  lien  for  the  freight  due  thereon,  and  the 
owner  afterwards  obtained  possession  of  them 
through  one  who  had  made  the  purchase,  he  is 
entitled  to  recover  of  the  seller,  in  an  action 
of  trover,  not  the  value  of  the  goods  sold,  but 
merely  whatever  damages  and  losses  he  sus- 
tained in  regaining  possession  of  his  goods, 
over  and  above  what  was  fairly  due  to  the  de- 
fendant. Hunt  v.  Haskell,  24  Me.  339,  41 
Am.  Dec.  387. 

Shipper  May  Sue  for  and  Recover  Goods  Illegally 
Sold  under  Lien.  —  Where  part  of  a  shipment, 
made  by  an  entire  contract  of  affreightment, 
is  lost  through  the  fault  of  the  shipowner's 
agent,  and  the  residue  is  not  accepted  by  the 
consignee,  but  is  sold  by  the  master  at  the  port 
of  discharge,  the  net  proceeds  of  the  sale  may 
be  recovered  of  the  shipowner  by  the  shipper 
in  an  action  for  money  had  and  received,  with- 
out deducting  any  freight,  although  the  ship- 
owner has  made  good  the  deficiency  to  the 
purchaser,  who  bought  without  knowledge  of 
it.  And  such  an  action  may  be  maintained 
without  proof  of  a  previous  demand,  if  the 
shipowner  has  previously  commenced  an 
action  for  the  freight.  Stevens  v.  Sayward,  3 
Gray  (Mass.)  108.  See  also  Sayward  v.  Ste- 
vens, 3  Gray  (Mass.)  97. 

1.  Briggs  v.  Boston,  etc.,  R.  Co.,  6  Allen 
(Mass.)  253,  83  Am.  Dec.  626.  See  also  Binns 
v.  Pigot,  9  C.  &  P.  208,  38  E.  C.  L.  82;  Gracie 
».  Palmer,  8  Wheat.  (U.  S.)  605. 

2.  Gait  v.  Archer,  7  Gratt.  (Va.)  307. 

3.  By  Bill  in  Equity. —  In  Crass  v.  Memphis, 
etc.,  R.  Co.,  96  Ala.  447,  55  Am.  &  Eng.  R. 
Cas.  659,  a  bill  was  filed  by  a  railroad  com- 
pany to  enforce  a  lien  for  freight  charges  on 
certain  goods,  making  the  attaching  creditors 
and  the  vendor,  who  had  stopped  in  transitu, 
parties  defendant,  and  praying  that  they  be 
compelled  to  interplead  as  to  the  ownership  of 


41 


the  goods.  It  also  prayed  for  an  enforcement 
of  the  company's  lien,  asking  that  a  delivery 
of  the  property  be  conditioned  on  payment  of 
the  charges.  The  court  held  that  while  the 
bill  might  be  maintained  in  a  proper  case,  the 
statute  not  affecting  any  common-law  or  equity 
right,  yet  the  carrier  was  not,  in  such  a  case, 
a  disinterested  party  so  as  to  demand  the  in- 
terpleader. A  demurrer  to  the  bill  was  there- 
fore sustained. 

4.  If  Goods  are  Perishable,  Carrier  May  Sell  — 
When.  —  "  But  if  the  goods  are  of  a  perishable 
nature,  and,  in  the  absence  of  the  consignee, 
or  his  refusal  to  receive  them,  it  becomes  a 
matter  of  necessity  to  sell,  then  the  carrier 
must  first  consider  what  is  best  to  be  done  for 
the  owner,  for  there  is  a  trust  upon  him  in 
reference  to  the  goods  which  the  law  will  not 
permit  him  to  ignore  in  order  that  he  may 
make  his  own  lien  effectual.  He  may  sell  in 
such  case,  not  in  virtue  of  his  lien,  but  in  vir- 
tue of  his  trust  relation  to  the  owner,  and  in 
the  interest  of  the  owner.  Out  of  the  price  he 
may  unquestionably  retain  his  freight  and 
charges,  but  he  sells  in  such  case  in  the  in- 
terest of  the  owner  and  not  in  virtue  of  his 
lien.  *  *  *  The  goods  must  be  perishable, 
and  the  sale  must  be  one  of  absolute  necessity 
to  the  owners."  Sneed,  J.,  in  Rankin Mem- 
phis, etc.,  Packet  Co.,  9  Heisk.  (Tenn.)  568.  24 
Am.  Rep.  339,  citing  Arthur  v.  The  Schooner 
Cassius,  2  Story  (U.  S.)  97.  See  also  supra, 
this  title,  When  Liability  Ends —  Where  Point 
of  Destination  Is  Not  on  Carrier's  Line. 

Statutory  Right  of  Sale  of  Perishable  Goods  — 
Colorado.  —  In  case  of  sale  of  perishable  goods, 
under  the  Colorado  statute,  the  owner  or  con- 
signee must  have  at  least  twenty-four  hoursf 
notice.    Martin  v.  McLaughlin,  9  Colo.  153. 

5.  Demand  by  Carrier  Must  be  Shown.  —  Cen- 
tral R.,  etc.,  Co.  v.  Sawyer,  78  Ga.  784;  Field 
v.  Newport,  etc.,  R.  Co.,  3  H.  &  N.  409,  27  L. 
J.  Exch.  396. 

6.  Consignee  Entitled  to  Reasonable  Time  in 
Which  to  Pay  Charges. —  In  Great  Western  R. 
Co.  v.  Crouch,  3  H.  &  N.  183,  4  Jur.  N.  S.  457, 
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c.  Consignee  May  Set  Off  Damages.  —  The  owner  or  consignee  is 
entitled  to  set  off  against  the  carrier's  claim  for  freight  charges  the  amount  of 
all  damages  sustained  by  the  goods  for  which  the  carrier  would  be  liable,  and 
the  carrier  cannot  assert  a  lien  for  more  than  the  balance  due  after  proper 
deduction  on  account  of  such  damages.1 

d.  REMEDY  OF  CONSIGNEE  —  When  Freight  Tendered  and  Delivery  Refused,  Trover 
I,ieg. —  If  the  consignee  offers  to  pay  the  freight  actually  due,  and  there 
is  no  contract  for  a  lien  for  a  general  balance,  the  refusal  of  the  carrier  to 
deliver  the  goods  is  a  breach  of  the  contract  of  carriage,  and  the  consignee 
may  maintain  an  action  of  detinue  or  trover  for  their  conversion  without  a 
formal  tender  or  the  payment  of  the  amount  of  the  freight  charges  into  court.2 

Carrier  Charging  Too  Much,  or  Refusing  to  Allow  Set-off.  —  Where  too  much  freight  is 
charged,  or  where  the  carrier  insists  on  a  full  amount,  refusing  to  allow 
proper  deductions  for  damages  or  other  cause,  the  consignee  may  bring 
replevin.3  And  this  is  the  remedy  generally  resorted  to;  the  question  of  the 
carrier's  right  to  freight  and  his  liability  for  damages  relied  on  as  a  set-off 
against  him  can  as  well  be  tried  in  such  a  proceeding  as  in  any  other.4 

11.  Liability  of  Carrier  while  Retaining  Goods.  —  The  carrier  is  bound  to 
exercise  ordinary  care  for  the  protection  of  goods  retained  under  its  lien  for 
charges,  and  is  responsible  for  any  loss  or  injury  which  such  care  might  have 
avoided. 


goods  shipped  from  London  to  P.,  on  arrival 
at  P.  were  tendered  shortly  before  noon  by  the 
company's  porter  to  plaintiff's  agent,  who  re- 
fused to  pay  the  freight,  whereupon  the  porter 
took  the  goods  away,  saying  they  would  be  re- 
turned to  London;  they  were  sent  to  London 
at  eight  the  next  morning.  About  two  hours 
later  the  plaintiff  tendered,  at  P.,  the  amount 
of  the  charges  and  demanded  the  goods.  The 
jury  having  found  that  the  goods  were  sent 
back  to  London  unreasonably  soon,  it  was  held 
that  the  defendant  company  had  been  guilty 
of  a  breach  of  duty,  even  supposing  its  duty 
as  carrier  had  ended  with  the  tender  of  the  par- 
cel. The  question  of  reasonable  time  in  such 
a  case  is  for  the  jury. 

1.  Lien  Subject  to  Set-off  for  Damages  —  Eng- 
land. —  Sheels  v.  Davies,  6  Taunt.  65 ;  Dakin 
Oxley,  15  C.  B.  N.  S.  646,  109  E.  C.  L.  646,  10 
Jur.  N.  S.  655,  12  W.  R.  557. 

United  States.  —  Snow  v.  Carruth,  I  Sprague 
(U.  S.)  324;  Willard  v.  Dorr,  3  Mason  (U.  S.) 
171. 

Illinois.  —  Edwards  v.  Todd,  2  111.  462. 
Kentucky.  —  Boggs  v.  Martin,  13  B.  Mon. 
(Ky.)  239. 

Maine.  —  Hill  v.  Leadbetter,  42  Me.  572,  66 
Am.  Dec.  305. 

New  York. — Gleadell  v.  Thomson,  56  N.  Y. 
194. 

Pennsylvania.  —  Humphreys  v.  Reed,  6 
Whart.  (Pa.)  435;  Bartram  v.  McKee,  1  Watts 
(Pa.)  39;  Leech  v.  Baldwin,  5  Watts  (Pa.)  446. 

South  Carolina.  —  Ewart  v.  Kerr,  Rice  L.  (S. 
Car.)  203. 

Hawaii.  —  La  Motte  v.  Angel,  1  Hawaiian 
237. 

The  Last  of  Several  Connecting  Carriers  is  not 

liable  for  an  injury  occurring  on  a  previous 
line;  the  owner  cannot,  therefore,  set  off  any 
such  damages  against  the  lien  for  freight. 
Bowman  v.  Hilton,  11  Ohio  303. 

Act  of  God.  —  The  consignee  cannot  set  off 
against  the  carrier's  charges  the  amount  of 


damages  sustained  by  the  goods  from  an  act  of 
God.  Lee  v.  Salter,  Hill  &  D.  Supp.  (N.  Y.) 
163.  See  also  Gait  v.  Archer,  7  Gratt.  (Va.) 
207;  Newhall  v.  Vargas,  15  Me.  314,  33  Am. 
Dec.  617. 

2.  Consignee's  Remedy  on  Tender  of  Freight  and 
Refusal  of  Delivery.  —  Long  v.  Mobile,  etc.,  R. 
Co.,  51  Ala.  512.  See  also  Adams  v.  Clark,  9 
Cush.  (Mass.)  215,  57  Am.  Dec.  41;  Isham  v. 
Greenham,  Handy  (Ohio)  357. 

Trover  against  a  railroad  company  for  a  re- 
fusal to  deliver  goods  wrongfully  detained  for 
freight  may  be  brought  in  the  county  where 
the  demand  and  wrongful  refusal  were  made. 
Bird  -'.  Georgia  R.  Co.,  72  Ga.  655,  27  Am.  & 
Eng.  R.  Cas.  39. 

No  tender  of  charges  is  necessary  when  the 
carrier  denies  having  possession  of  the  goods. 
Adams  Express  Co.  v.  Harris,  120  Ind.  73,  16 
Am.  St.  Rep.  315,  40  Am.  &  Eng.  R.  Cas.  153. 

3.  In  such  a  case  the  consignee,  before 
bringing  replevin,  should  tender  the  proper 
amountdue;  the  tender  is  too  late  when  made 
after  the  suit  has  commenced.  Ohio,  etc.,  R- 
Co.  v.  Noe,  77  111.  513. 

4.  Replevin.  —  Fitch  v.  Newberry,  1  Dougl. 
(Mich.)  1,  40  Am.  Dec.  33. 

In  Dyer  v.  Grand  Trunk  R.  Co.,  42  Vt.  441, 
1  Am.  Rep.  350,  the  goods  in  question  were 
bought  by  the  plaintiff  in  Vermont  of  a  dealer 
in  Detroit,  who,  to  make  out  a  car  load,  put  in 
about  forty-three  dollars'  worth  more  than  the- 
plaintiff  had  ordered  and  sent  the  money  to 
pay  for;  and  the  defendants  voluntarily  ad- 
vanced that  amount  when  they  took  the  goods,, 
without  the  knowledge  or  request  of  the  plain- 
tiff. The  defendants  claimed  freight  for  the 
whole,  and  for  the  money  advanced,  and  the 
plaintiff  replevied  the  whole  without  repudiat- 
ing the  acts  of  the  defendants  in  advancing 
said  amount.  It  was  held  that  the  conduct  of 
the  parties  was  a  ratification  by  them  of  the 
transaction  as  an  authorized  purchase  by  the 
plaintiff,  and  an  authorized  payment  on  his 
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if  the  Shipment  Consists  of  Live  stock  they  must  be  given  proper  attention,  and 
supplied  with  food,  water,  and  shelter  until  a  disposition  can  be  made  of  them.1 

Liable  for  Negiigenco  Only.  —  But  the  carrier  is  liable  in  such  cases  for  negligence 
only  ;  it  is  not  an  insurer  of  the  safety  of  the  shipment.8 

No  Liability  for  Loss  Resulting  from  Detention  under  Lien.  —  The  right  to  a  lien  on  the 
goods  carried  necessarily  implies  the  right  to  retain  such  goods  until  the 
proper  charges  are  paid,  and  the  carrier  is  not  liable  for  any  loss  which  results 
purely  from  such  detention;  in  such  case  the  loss  is  regarded  as  directly 
attributable  to  the  fault  of  the  consignee  in  not  paying  the  charges  and 
securing  the  goods,  and  he  cannot  fix  the  responsibility  upon  the  carrier.3 

12.  Lien  Not  Assignable.  —  The  lien,  being  neither  property  nor  a  debt,  but 
a  mere  right  to  have  a  debt  satisfied  out  of  certain  specific  property,  is  a 
personal  right  and  cannot  be  sold  or  assigned.4 

Person  Receiving  Goods  from  Carrier  and  Paying  Freight.  —  Nor  does  it  exist  in  favor 
of  any  party  subsequently  receiving  the  goods,  although  he  may  have  paid 
the  carrier's  charges,5  unless  he  comes  within  the  rule  allowing  connecting 
carriers  to  pay  charges  accrued  on  goods  delivered  to  them  for  further  carriage 
and  to  have  a  lien  for  the  entire  amount  so  paid.6 

XX.  Carrier  and  Insurance  Company — Relative  Rights  and  Liabili- 
ties.—  While  a  common  carrier  is  to  all  intents  and  purposes  liable  as  an 
insurer,  being  responsible  in  any  event  for  the  loss  of  goods  intrusted  to  him 
whether  resulting  from  his  own  negligence  or  not,  such  a  carrier  is  not  an 
insurer  in  the  more  technical  sense  of  the  term,  and  he  cannot,  on  becoming 
liable  for  a  loss  of  goods,  call  upon  an  insurer  of  such  goods  for  contribution 
upon  the  principle  of  double  insurance;7  nor,  when  the  shipper  brings  an 


account  by  the  defendants;  and  the  replevin 
was  maintainable. 

The  consignee  cannot  maintain  replevin  for 
the  goods  where  the  carrier  is  instructed  to 
deliver  only  upon  the  payment  of  an  itemized 
bill,  which  the  consignee  refuses  to  pay.  Lane 
v.  Chadwick,  146  Mass.  68,  32  Am.  &  Eng.  R. 
Cas.  548. 

1.  Where  Live  Stock  are  Held.  —  Scarfe  v.  Mor- 
gan, 4  M.  &  W.  270.  See  title  Carriers  of  Live 
Stock,  p.  427,  as  to  the  duties  in  this  connection. 

In  St.  Louis,  etc.,  R.  Co.  v.  Flannagan,  23 
111.  App.  489,  the  carrier  was  held  liable  for  an 
injury  to  bees  detained  by  it  for  freight 
charges,  the  injury  being  caused  by  a  failure 
to  unload  the  bees  from  the  car  within  a  reason- 
able time. 

2.  See  supra,  this  title,  Carrier's  Liability  as 
Warehouseman  —  After  Transportation  Ended. 

3.  Carrier  Not  Liable  for  Loss  Resulting  Purely 
from  Asserting  Lien.  —  Georgia  R.,  etc.,  Co.  v. 
Murrah,  85  Ga.  343,  45  Am.  &  Eng.  R.  Cas. 
334- 

4.  Lien  Not  Assignable.  —  Wing  v.  Griffin,  1 
E.  D.  Smith  (N.  Y.)  162.  See  also  the  title 
Assignments,  vol.  2,  p.  1050. 

Purchaser  from  Carrier's  Agent  without  Author- 
ity to  Sell.  —  The  lien  of  the  master  of  a  vessel 
on  a  cargo  for  freight,  general  average,  and 
other  charges  may  be  asserted  by  his  factor  or 
agent;  but  if  such  factor  sells  the  goods,  and 
the  master  had  no  authority  to  direct  the  sale, 
the  purchaser  at  such  sale,  when  sued  by  the 
real  owner  of  the  goods,  cannot  set  up  the  lien 
and  require  it  to  be  discharged  before  deliver- 
ing up  the  goods.  Everett  v.  Saltus,  15  Wend. 
(K.  Y.)  474.  See  also  Alden  v.  Carver,  13  Iowa 
253,  81  Am.  Dec.  430;  Western  Transp.  Co.  v. 
Barber,  56  N.  Y.  544. 


One  Levying  on  Goods  in  Carrier's  Hands  as 
Property  of  Consignor.  —  Where  goods  have  been 
levied  upon  as  the  property  of  a  consignor,  to 
whom  they  do  not  belong,  and  taken  from  the 
carrier,  the  party  thus  acquiring  possession  of 
them  cannot,  in  an  action  by  the  rightful 
owner,  set  up  the  lien  of  the  carrier  in  defense 
of  his  right  to  retain  them;  the  question  of  the 
lien  can  properly  arise  only  as  between  the 
carrier  and  the  owner  of  the  goods.  Ames  v. 
Palmer,  42  Me.  197,  66  Am.  Dec.  271. 

5.  Lempriere  v.  Pasley,  2  T.  R.  485;  Dewell 
v.  Moxon,  1  Taunt.  391;  Everett  v.  Saltus,  15 
Wend.  (N.  Y.)  474. 

6.  See  supra,  this  section,  Lien  of  Last  of 
Connecting  Carriers. 

7.  Not  a  Technical  Insurer.  —  Gales  v.  Hail- 
man,  11  Pa.  St.  515,  where  the  court, by  Gibson, 
C.  J.,  in  applying  the  principle  stated  in  the 
text,  said:  "  But  a  carrier  is  not  an  insurer, 
though  he  is  sometimes  inadvertently  called 
so.  In  respect  to  the  extent  of  his  responsi- 
bility, not  the  nature  of  it,  he  is  said  to  be 
effectually  such;  for  the  law  raises  a  conclu- 
sive presumption  of  misconduct  against  him 
in  relation  to  every  loss  not  caused  by  either 
of  the  perils  excepted  by  implication  from  the 
terms  of  his  contract.  But  his  is  not  a  con- 
tract of  indemnity  independent  of  the  care  and 
custody  of  the  goods.  It  is  a  contract  of  trans- 
portation and  safe  delivery  in  consideration  of 
a  premium,  not  merely  for  a  risk  incurred,  but 
for  labor  expended.  Unlike  an  underwriter, 
a  carrier  is  not  entitled  by  the  conditions  of 
his  contract  to  have  notice  given  him  of  a  loss, 
or  to  be  furnished  with  preliminary  proofs  of 
it,  or  to  receive  a  cession  of  the  fragments  of 
the  property,  or  to  have  the  loss  adjusted  on 
principles  peculiar  to  the  contract  of  insurance. 
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action  against  him,  can  he  avail  himself  of  a  previous  payment  by  the  insurer 
as  a  satisfaction  upon  the  demand  against  himself. 

Special  Contract  between  Carrier  and  Owner  for  Benefit  of  Insurance.  —  But  there  is  no 
rule  of  law  preventing  the  carrier  from  stipulating  that  he  shall  be  entitled  to 
the  benefit  of  any  insurance  which  the  shipper  may  have  effected  on  his  goods, 
and  where  such  a  stipulation  is  made  the  carrier  may  maintain  the  same  action 
on  the  policy  which  the  shipper  himself  might  have  maintained.1 

Carrier  Insuring  for  His  Own  Benefit.  —  The  carrier  may  also  insure  the  goods 
for  his  own  benefit  to  the  full  extent  of  their  value,  where  he  assumes  any 
responsibility  for  their  safety,2  and  such  a  policy  may  be  a  shifting  one, 


These  and  other  discrepancies  show  that  he  is 
not  in  any  sense  an  insurer."  See  also  Hall  v. 
Nashville,  etc.,  R.  Co.,  13  Wall.  (U.  S.)  367; 
Hart  v.  Western  R.  Corp.,  13  Met.  (Mass.)  99, 
46  Am.  Dec.  719;  Burnside  v.  Union  Steam- 
boat Co.,  10  Rich.  L.  (S.  Car.)  113. 

1.  Carrier  May  Stipulate  for  Benefit  of  Insur- 
ance. —  A  question  has  been  made  as  to  whether 
such  a  stipulation  does  not  operate  to  release 
the  carrier  from  liability  for  the  consequences 
of  its  own  negligence,  and  is  not  therefore 
invalid,  it  being  urged  that  in  such  a  case  the 
carrier  has  indirectly  and  covertly,  but  very 
securely,  protected  itself  from  all  liability 
arising  from  a  want  of  care  by  an  insurance 
for  which  it  did  not  pay  and  for  which  there 
was  no  evidence  of  any  reduction  in  rates 
having  been  granted.  But  such  stipulations 
have  constantly  been  upheld.  Thus  in  Rintoul 
v.  New  York  Cent.,  etc.,  R.  Co.,  17  Fed. 
Rep.  905,  21  Blatchf.  (U.  S.)  439,  16  Am.  & 
Eng.  R.  Cas.  144,  it  was  decided  that  such  a 
stipulation  was  not  unreasonable  or  invalid, 
because: 

"  (1)  It  is  not  one  of  exemption  from  lia- 
bility. The  owner  is  under  no  obligation  to 
insure;  he  is  not  compelled  to  furnish  indem- 
nity to  the  carrier,  and,  if  he  insures,  can 
make  a  limited  contract  of  insurance  which 
does  not  cover  losses  through  the  carrier's 
negligence.  There  is,  therefore,  no  contract 
of  exemption  against  liability  for  loss  by  neg- 
ligence, no  agreement  that  the  carrier  shall  be 
protected  or  be  indemnified,  but  the  contract 
simply  is  that,  in  the  contingency  of  insur- 
ance, a  consequent  benefit  will,  in  case  of  loss, 
result  to  the  carrier. 

"  (2)  It  is  not  unfair  to  the  owner.  The 
carrier  is  at  liberty  to  insure  his  interest  in  the 
property  intrusted  to  his  care,  and  the  fact 
that  he  may  obtain  an  indemnity  from  a  third 
person  by  means  of  the  owner's  policy  is  not 
unfair  to  the  owner,  unless  the  obtaining  such 
indemnity  is,  in  reality,  made  compulsory 
upon  him,  because  the  owner  '  can  equitably 
receive  but  one  satisfaction  '  for  the  loss  of  his 
goods.  Hart  v.  Western  R.  Corp.,  13  Met. 
(Mass.)  99,  46  Am.  Dec.  719.  If  it  was  a  part 
of  the  bill  of  lading  that  the  owner  must  insure 
for  the  benefit  of  the  carrier,  such  condition 
would  be  unfair. 

"  (3)  The  contract  is  not  necessarily  unfair 
to  the  insurers.  At  common  law  the  owner 
who  has  been  paid  in  full  or  in  part  for  his  loss 
by  the  insurance  company  may  sue  the  carrier 
upon  the  contract  of  bailment,  and  as  to  so 
much  of  the  amount  recovered  from  the  carrier 
as  is  in  excess  of  a  full  satisfaction  of  the  loss, 
the  owner  will  be  a  trustee  for  the  insurance 


company.  It  seems  that  the  effect  of  the 
clause  in  the  bill  of  lading  which  is  now  under 
consideration  is  to  provide  that  the  owner  in 
such  circumstances  is  not  a  trustee  for  the 
insurance  company,  but  a  trustee  for  the  car- 
rier. If  such  a  contract  is  entered  into,  with- 
out fraudulent  concealment  of  the  facts  from 
the  insurers,  of  which  there  is  no  evidence  in 
this  case,  it  cannot  properly  be  considered 
unjust  or  unreasonable,  because  the  insurance 
company  obtains  its  remedy,  not  by  virtue  of 
a  contract  of  its  own  with  the  carrier,  but 
through  the  owner's  contract,  and  its  right 
depends  upon  or  is  subject  to  the  agreement 
made  by  the  owner  with  the  carrier,  which  he 
is  at  liberty  to  make  to  suit  his  own  interest, 
provided  there  is  no  fraudulent  concealment 
from  the  insurers.  They  can,  in  view  of  this 
provision  in  bills  of  lading,  modify  the  con- 
tract which  they  have  heretofore  customarily 
made  with  the  insured,  and  the  result  will 
probably  be  that  the  insurers  will  also  make 
provisions  in  their  policies,  by  virtue  of  which 
insurance  on  property  in  transit  will  have  a 
limited  character."  See  also  British,  etc., 
Marine  Ins.  Co.  v.  Gulf,  etc.,  R.  Co.,  63  Tex. 
475,  21  Am.  &  Eng.  R.  Cas.  112,  51  Am.  Rep. 
661;  Missouri  Pac.  R.  Co.  v.  International 
Marine  Ins.  Co.,  84  Tex.  149;  Gulf,  etc.,  R. 
Co.  v.  Zimmerman,  81  Tex.  605. 

Where  There  Are  Several  Carriers.  —  Where  a 
contract  is  made  for  the  carriage  of  goods 
partly  by  rail  and  partly  by  vessel,  and  a  stipu- 
lation that  a  carrier  liable  for  loss  or  damage 
shall  have  full  benefit  of  any  insurance  that 
may  have  been  effected  upon  the  goods  is 
inserted  in  the  midst  of  the  terms  and  condi- 
tions defining  the  liability  of  the  railroad  com- 
panies and  is  omitted  in  those  defining  the 
liability  of  the  steamship  company,  the  latter 
company  can  claim  no  benefit  therefrom. 
Liverpool,  etc..  Steam  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  397,  37  Am.  &  Eng.  R.  Cas.  681;  see 
also  Liverpool,  etc.,  Steam  Co.  v.  Insurance 
Co.  of  North  America,  129  U.  S.  464. 

2.  Carrier  May  Insure  Goods  for  Its  Own  Bene- 
fit.—  1  Phillips  on  Ins.,  §383;  Marks  v.  Hamil- 
ton, 7  Exch.  323;  Wolff  v.  Horncastle,  1  B.  & 
P.  316;  Carruthers  v.  Sheddon,  6  Taunt.  14; 
Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp.  Co.,  10 
Biss.  (U.  S.)  18;  Savage  v.  Corn  Exch.  F.,etc, 
Ins.  Co.,  4  Bosw.  (N.  V.)  r,  36  N.  Y.  655; 
Chase  v.  Washington  Mut.  Ins.  Co.,  12  Barb. 
(N.  Y.)  595;  Van  Natta  v.  Mutual  Security  Ins. 
Co.,  2  Sandf.  (N.  Y.)  490;  Waring  v.  Indemnity 
F.  Ins.  Co.,  45  N.  Y.  606,  6  Am.  Rep.  146.  See 
also  Miltenberger  v.  Beacom,  9  Pa.  St.  198; 
Eastern  R.  Co.  v.  Relief  F.  Ins.  Co.,  98  Mass. 
420. 
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attaching  to  the  goods  whenever  they  come  into  the  carrier's  custody.1 

Carrier's  Recovery  in  Such  Cases.  —  But  the  carrier  is  entitled  to  the  amount  of  in- 
surance paid  under  such  policies  only  to  the  extent  to  which  the  owner  may  be 
indebted  to  him  for  freight  or  advances,  and  for  such  sums  as  may  have  been 
paid  by  him  to  the  owner  for  the  loss  of  or  damage  to  the  goods;  the  remain- 
der he  holds  as  trustee  for  the  owner  of  the  goods.2 

Carrier  Cannot  Require  Owner  to  Insure.  —  The  carrier  cannot  require,  as  a  condi- 
tion precedent  to  accepting  goods  for  transportation,  that  the  owner  shall 
insure  them  for  its  benefit,  and  a  provision  in  the  bill  of  lading  that  it  will  not 
be  liable  for  any  loss  or  damage  unless  such  insurance  is  taken  out  by  the 
shipper  is  void  as  being  an  attempt  to  relieve  the  carrier  from  liability  for  the 
consequences  of  its  own  negligence.3 

Subrogation  of  Insurer  to  Owner's  Claims  against  Carrier.  —  Where  the  consignor  has 
insured  the  goods  and  they  are  lost,  the  insurance  company,  having  paid  the 
insurance,  is  entitled  to  be  subrogated  to  the  rights  of  the  consignor  against 
the  carrier.  The  right  is  not  dependent  upon  any  privity  of  contract,  but  rests 
upon  the  doctrine  of  subrogation,  worked  out  through  the  rights  of  the  creditor 
or  owner.* 

XXI.  Liability  for  Deviation.  —  The  carrier  is  liable  for  any  loss  occur- 
ring in  the  course  of  a  deviation  from  its  proper  route  or  from  the  instructions 


Carriers  effected  an  insurance  against  fire, 
t>y  which  the  sum  of  fifteen  thousand  pounds 
was  insured  "on  goods  their  own  and  in  trust 
as  carriers  "  in  a  warehouse.  One  of  the  con- 
ditions of  the  policy  was  that  "  goods  held 
in  trust  or  in  commission  are  to  be  insured 
as  such,  otherwise  the  policy  will  not  extend 
to  cover  such  property."  It  was  held  that 
the  words  in  the  policy  "  goods  *  *  *  in 
trust  as  carriers  "  covered  the  whole  value 
•of  the  goods  sent  to  the  carriers  to  be  carried, 
and  also  any  interest  they  might  have  in  them 
for  their  lien  as  carriers,  and  also  that  the 
goods  were  properly  described.  It  was  held 
further  that  the  carriers  could  recover  for  the 
loss  of  goods  destroyed  by  fire  for  which  they 
themselves  were  not  liable  under  the  Carriers' 
Act.  London,  etc.,  R.  Co.  v.  Glyn,  I  El.  &  El. 
652,  102  E.  C.  L.  652,  5  Jur.  N.  S.  1004,  7  W.  R. 
238. 

1.  Policy  Maybe  a  Shifting  One.  —  Waters  v. 

Monarch  F.,  etc.,  Assur.  Co.,  5  El.  &  Bl.  870, 
.85  E.  C.  L.  870,  2  Jur.  N.  S.  375,  25  L.  J.  Q. 

B.  102;  North  British,  etc.,  Ins.  Co.  v.  Moffatt. 
L.  R.  7  C.  P.  25,  20  W.  R.  114. 

Carriers  on  a  canal  effected  an  insurance  for 
twelve  months  on  goods  on  board  of  thirty 
boats,  named,  between  London  and  Birming- 
ham, backwards  and  forwards,  with  leave  to 
take  in  and  discharge  goods  at  all  places  on 
the  line  of  navigation.  The  insurance  was 
agreed  to  be  twelve  thousand  pounds  on  goods 
as  interest  might  thereafter  appear;  the  claim 
on  the  policy  warranted  not  to  exceed  one  hun- 
dred percent,  and  three  thousand  pounds  only 
were  to  be  conveyed  under  the  policy  in  any 
one  boat  on  any  one  trip.  It  was  held  that  the 
policy  was  not  exhausted  when  once  goods 
to  the  value  of  twelve  thousand  pounds  had 
been  carried  by  all  the  boats  or  by  each  of 
them,  but  that  it  continued  throughout  the  year 
to  protect  all  the  goods  afloat  at  any  one  time, 
up  to  the  limit  of  insurance.  Crowley  v.  Cohen, 
3  B.  &  Ad.  478,  23  E.  C.  L.  124.  See  also  Rob- 
ertson v.  French,  4  East  130,  4  Esp.  N.  P.  246. 

2.  Carrier  can  Retain  Only  an  Indemnity  to 


Itself.  —  Stillwell  v.  Staples,  19  N.  Y.  401; 
Waters  v.  Monarch  F.,  etc.,  Assur.  Co.,  5  El. 
&  Bl.  870,  85  E.  C.  L.  870;  Minneapolis,  etc., 
R.  Co.  v.  Home  Ins.  Co.,  55  Minn.  236,  61  Am. 
&  Eng.  R.  Cas.  208,  note. 

Recovery  by  Owner  against  Carrier  who  has  Re- 
ceived Insurance. —  Where  the  carrier  volunta- 
rily insures  the  goods  for  its  own  benefit,  but 
the  policies  purport  to  insure  the  owners  of 
such  goods,  such  owners  may  maintain  an 
action  against  the  carrier  to  recover  the 
amount  of  insurance  money  collected  by  it 
under  such  policies.  If,  however,  the  owners 
have  other  insurance,  they  are  only  entitled  to 
recover  the  amount  to  which  the  value  of  their 
goods  exceeds  the  amount  of  their  insurance; 
and  a  bill  in  equity  is  demurrable  if  it  shows 
such  other  insurance  but  fails  to  state  its 
amount.  Pennefeather  v.  Baltimore  Steam 
Packet  Co.,  58  Fed.  Rep.  481. 

3.  Cannot  Compel  Shipper  to  Insure  Goods  in 
Its  Favor. —  Inman  v.  South  Carolina  R.  Co., 
129  U.  S.  128,  37  Am.  &  Eng.  R.  Cas.  663;  In- 
surance Co.  of  North  America  v.  Easton,  73 
Tex.  167,  37  Am.  &  Eng.  R.  Cas.  671. 

If  such  a  provision  is  in  the  bill  of  lading,  it 
will  not  relieve  the  carrier  from  liability  for 
losses  resulting  from  its  own  negligence.  Wil- 
lock  v.  Pennsylvania  R.  Co.,  166  Pa.  St.  184, 
45  Am.  St.  Rep.  674,  61  Am.  &  Eng.  R.  Cas. 
277,  35  W.  N.  C.  (Pa.)  545. 

It  is  not  a  just  and  reasonable  condition 
within  section  7  of  the  Railway  and  Canal 
Traffic  Act  that  the  company  shall  not  be  re- 
sponsible for  goods  carried  unless  their  value  is 
declared  and  they  are  insured,  the  rate  of  in- 
surance being  fixed  at  ten  per  cent  of  the 
declared  value.  Peek  v.  North  Staffordshire  R. 
Co.,  10  H.  L.  Cas.  473,  9  Jur.  N.  S.  914,  32  L.  J. 
Q.  B.  241,  11  W.  R.  1023.  See  also  Manchester, 
etc.,  R.  Co.  v.  Brown,  L.  R.  8  App.  703,  53  L. 
J.  Q.  B.  Div.  124,  32  W.  R.  207;  Ashenden  v. 
London,  etc.,  R.  Co.,  5  Exch.  Div.  190,  28  W. 
R.  511,  42  L.  T.  N.  S.  586. 

4.  See  this  subject  fully  treated  in  the  title 
Subrogation. 
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of  the  shipper  as  to  other  matters,  no  matter  from  what  immediate  cause  the 
loss  may  arise.1 

loss  during  Deviation  Creates  Prima  Facie  Liability.  —  It  has  been  urged  with  much 
force  that  the  mere  fact  of  a  deviation  ought  not  to  affect  the  carrier's  liability 
unless  it  be  shown  further  that  such  fact  contributed  in  a  direct  way  to  cause 
the  loss.    But  the  rule  has  been  steadily  adhered  to  that  the  shipper  is  bound 


1.  Carrier's  Liability  for  Loss  Due  to  Deviation 

—  England.  —  Davis  v.  Garrett,  6  Bing.  716, 
19  E.  C.  L.  212. 

Connecticut. — Williams  v.  Grant,  I  Conn. 
487,  7  Am.  Dec.  235;  Crosby  v.  Fitch,  12  Conn. 
410,  31  Am.  Dec.  745. 

Georgia.  —  Phillips  v.  Brigham,  26  Ga.  617, 
71  Am.  Dec.  227. 

Illinois.  —  Merchants'  Dispatch  Transp.  Co. 
v.  Kahn,  76  111.  520. 

Indiana.  —  Powers  v.  Davenport,  7  Blackf. 
(Ind.)  497,  43  Am.  Dec.  100. 

Iowa.  —  Stewart  v.  Merchants'  Despatch 
Transp.  Co.,  47  Iowa  229,  29  Am.  Rep.  476; 
Robinson  v.  Merchants'  Despatch  Transp.  Co., 
45  Iowa  470. 

Ohio.  —  Lawrence  v.  McGregor,  Wright 
(Ohio)  193. 

Pennsylvania.  —  Hand  v.  Baynes,  4  Whart. 
(Pa.)  204,  33  Am.  Dec.  54. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Allison, 
59  Tex.  193,  12  Am.  &  Eng.  R.  Cas.  28. 

Loss  on  Connecting  Line.  —  Although  a  carrier 
is  not  ordinarily  liable  for  a  loss  occurring  on 
a  connecting  line,  it  will  be  liable  if  it  has 
violated  the  express  instructions  of  the  ship- 
per in  sending  it  over  a  route  different  from 
that  indicated.  Michigan  Southern,  etc.,  R. 
Co.  v.  Day,  20  111.  375,  71  Am.  Dec.  278. 

Shipping  over  Connecting  Line  Contrary  to  In- 
structions.—  In  Johnson  v.  New  York  Cent. 
R.  Co.,  33  N.  Y.  611,  88  Am.  Dec.  416,  certain 
goods  were  shipped  under  express  instructions 
from  the  shipper  that  they  were  to  be  carried 
by  defendant's  line  to  Albany  and  from  there 
shipped  to  New  York  city  by  a  special  line  of 
steamboats.  They  were  promptly  carried  to 
Albany,  but  when  tendered  by  defendant  to 
the  steamboat  line  they  were  refused  on  the 
ground  that  the  law  prohibited  the  carriage  of 
such  goods  at  that  time  of  the  year  on  steam- 
ers. The  defendant  company  thereupon  de- 
livered the  goods  to  a  freight  barge  plying  be- 
tween Albany  and  New  York,  and  they  were 
lost  with  the  barge  on  the  route.  It  appeared 
that  there  was  constant  means  of  communicat- 
ing with  the  shipper  from  Albany  by  tele- 
graph. The  defendant  company  was  held 
liable  as  for  a  deviation.  The  court,  by  Por- 
ter, J.,  said:  "  In  the  absence  of  instructions 
as  to  the  mode  of  transportation  from  Albany, 
it  owed  no  duty  to  the  plaintiff  beyond  the  de- 
livery of  the  property,  in  the  usual  course  of 
business,  to  safe  and  responsible  carriers  for 
transportation  to  its  destination.  Brown  v. 
Denison.  2  Wend.  (N.  Y.)  593;  Van  Santvoord 
v.  St.  John,  6  Hill  (N.  Y.)  157.  But  when  the 
forwarding  agent  is  instructed  as  to  the  wishes 
of  his  principal  and  elects  to  disregard  them, 
he  is  guilty  of  a  plain  breach  of  duty.  When 
he  sends  goods  in  a  mode  prohibited  by  the 
owner,  he  does  it  at  his  own  risk  and  incurs 
the  liability  of  an  insurer.  Ackley  v.  Kellogg, 
•8  Cow.  (N.  Y.)  225."     Reaffirmed  on  another 


appeal,  39  How.  Pr.  (N.  Y.)  127,  reversing  31 
Barb.  (N.  Y.)  196. 

The  duty  of  the  defendant  in  such  a  case 
would  have  been  to  communicate  the  fact  to 
the  shipper  and  await  further  instructions, 
or  it  might  have  relieved  itself  from  further 
responsibility  by  depositing  the  goods  for  safe 
keeping  in  some  suitable  warehouse.  See  the 
case  just  cited;  also  Forsythe  v.  Walker,  9  Pa. 
St.  148;  Goold  v.  Chapin,  20  N.  Y.  259,  75  Am. 
Dec.  398;  Fisk  v.  Newton,  1  Den.  (N.  Y.)  45. 
43  Am.  Dec.  649. 

In  U.  S.  Express  Co.  v.  Kountze,  8  Wall. 
U.  S.)  342,  a  shipper  in  Nebraska  intrusted  to 
the  express  company  a  lot  of  gold  dust  for 
transportation  to  Philadelphia.  The  company 
had  two  routes  to  that  point,  one  across  the 
state  of  Iowa,  the  other  by  way  of  Hannibal, 
Mo.;  the  latter  was  the  more  expeditious 
route,  but  the  former  was  much  more  safe, 
owing  to  the  disturbed  and  unsettled  state  of 
affairs  in  Missouri.  There  was  some  evidence 
that  the  shipper  notified  the  company  not  to 
send  it  by  the  former  route.  The  company 
sent  the  gold  dust  by  the  Missouri  route,  and 
it  was  captured  and  carried  off  by  a  band  of 
armed  men.  The  court  held  that  the  carrier 
was  liable,  Davis,  J.,  observing:  "  Carriers  of 
goods  cannot  escape  responsibility  if  they  be- 
have in  this  manner,  for  they  are  required  to 
follow  the  instructions  given  by  the  owner  of 
property  concerning  its  transportation  when- 
ever practicable.  Redfield  on  Carr.,  §  34.  In 
this  case  it  was  practicable  to  obey  the  instruc- 
tion given  by  the  plaintiffs,  and  the  defendant 
furnishes  no  excuse  for  not  obeying  it." 

In  another  case  the  defendant  railroad  com- 
pany received  goods  to  carry  to  a  certain  point 
on  its  line,  and  there  to  be  delivered  to  the 
"Merchants'  Express"  to  be  forwarded;  but 
instead  of  doing  so  the  defendant  company  de- 
livered the  goods  to  other  carriers,  who  in  turn 
delivered  them  to  a  company  called  the  "  Mer- 
chants' Express  and  Transportation  Com- 
pany," by  reason  of  which  the  goods  were  car- 
ried to  the  place  of  destination  at  a  greater 
cost  than  if  they  had  been  shipped  as  directed. 
It  was  held  that  the  initial  carrier  was  liable 
for  the  increased  cost  of  transportation,  and  it 
was  not  excused  because  its  agent  did  not 
know  of  the  Merchants'  Express.  Proctor  v. 
Eastern  R.  Co.,  105  Mass.  512,  1  Am.  Ry. 
Rep.  511. 

A  contract  to  forward  goods  from  New  York 
to  Detroit  "  by  sail  on  the  lake,"  all  dangers 
on  the  lake,  etc.,  to  be  at  the  risk  of  the  own- 
ers, is  restrictive  as  to  the  mode  of  transporta- 
tion; and  the  company  having  departed  from 
it  by  shipping  the  goods  by  steam  instead  of 
sail  on  the  lake,  and  the  goods  having  been 
lost  on  the  lake,  the  company  was  liable  as 
an  insurer  to  the  owners  for  the  value  of  the 
goods.  Merrick  v.  Webster,  3  Mich.  268. 
See  also  in  this  connection,  supra,  this  title, 
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only  to  prove  a  deviation  and  a  loss  in  the  course  of  it;  upon  such  proof  the 
carrier  is  liable  unless  il  can  he  clearly  shown  that  the  loss  would  have  occurred 
had  there  been  no  deviation.1 

No  Liability  where  Loss  would  have  Resulted  if  No  Deviation.  —  The  difficulty  of  such 
prooi  in  most  cases  has  been  often  remarked  upon  by  the  authorities,2  but  it 
is  still  true  that  if  it  can  be  shown  that  the  loss  is  one  which  it  is  reasonable 
to  presume  would  have  occurred  whether  or  not  there  had  been  any  deviation, 
as  where  it  results  from  causes  existing  and  operating  on  board  the  vessel  or 
car,  and  not  from  extraneous  causes,  there  is  no  liability  attaching  to  the 
carrier  unless  such  liability  would  have  existed  had  there  been  no  deviation.3 

The  Consent  of  the  Owner  will  excuse  a  deviation.4 

Sudden  Emergency  as  Excusing  Deviation.  —  The  carrier  may  also  excuse  a  deviation 
by  showing  that  a  sudden  emergency  required  it,5  but  the  burden  of  showing 


Place  of  Delivery;  Louisville,  etc.,  R.  Co.  v. 
Odil,  96  Term.  61. 

1.  Proof  of  Deviation  and  Loss  Shows  Prima 
Facie  Liability.  —  In  the  case  of  Davis  v.  Gar- 
rett, 6  Bing.  716,  19  E.  C.  L.  212,  it  appeared 
that  a  quantity  of  lime  had  been  lost,  as  plain- 
tiff claimed,  in  consequence  of  a  deviation  from 
the  usual  and  customary  route  of  the  carrier, 
without  any  j ustifiable  cause  therefor.  It  was 
held  that  the  carrier  could  not  set  up  as  a  de- 
fense the  possibility  of  a  similar  loss  occurring 
in  his  regular  route  from  similar  causes. 
Tindal,  C.  J.,  said:  "  But  the  objection  taken 
is  that  there  is  no  natural  or  necessary  con- 
nection between  the  wrong  of  the  master  in 
taking  the  barge  out  of  its  proper  course  and 
the  loss  itself,  for  that  the  same  loss  might 
have  been  occasioned  by  the  very  same  tem- 
pest if  the  barge  had  proceeded  in  her  direct 
course.  But  if  this  argument  were  to  prevail, 
the  deviation  of  the  master,  which  is  undoubt- 
edly a  ground  of  action  against  the  owner, 
would  never,  or  only  under  very  peculiar  cir- 
cumstances, entitle  the  plaintiff  to  recover. 
For  if  a  ship  is  captured  in  the  course  of  de- 
viation, no  one  can  be  certain  that  she  might 
not  have  been  captured  if  in  her  proper  course. 
And  yet  in  Parker  v.  James,  4  Campb.  112, 
where  the  ship  was  captured  whilst  in  the 
act  of  deviation,  no  such  ground  of  defense 
was  even  suggested.  Or,  again,  if  the  ship 
strikes  against  a  rock  or  perishes  by  storm  in 
the  one  course,  no  one  can  predicate  that  she 
might  not  equally  have  struck  upon  another 
rock  or  met  with  the  same  or  another  storm 
if  pursuing  her  right  and  ordinary  voyage. 
*  *  *  But  we  think  the  real  answer  to  the 
objection  is  that  no  wrongdoer  can  be  allowed 
to  apportion  or  qualify  his  own  wrong,  and 
that  as  a  loss  has  actually  happened  whilst  his 
wrongful  act  was  in  operation  and  force,  and 
which  is  attributable  to  his  wrongful  act,  he 
cannot  set  up  as  an  answer  to  the  action  the 
bare  possibility  of  a  loss  if  his  wrongful  act 
had  never  been  done.  It  might  admit  of  a 
different  construction  if  he  could  show  not  only 
that  the  same  loss  might  have  happened,  but 
that  it  must  have  happened  if  the  act  com- 
plained of  had  not  been  done;  but  there  is  no 
evidence  to  that  extent  in  the  present  case." 

In  Philadelphia,  etc.,  R.  Co.  v.  Beck,  125  Pa. 
St.  620,  11  Am.  St.  Rep.  924,  40  Am.  &  Eng. 
R.  Cas.  140,  the  carrier  to  whom  the  goods 
were  delivered  was  directed  to  forward  them 
from  the  terminus  of  its  line  by  a  certain  route 


over  a  fast  freight  line;  but,  in  disregard  of  its 
instructions,  the  carrier  forwarded  the  goods 
by  a  steamer  instead.  A  loss  ensuing,  and  aa 
action  to  recover  therefor  being  brought,  the 
court  held  that  the  action  was  not  based  upon 
any  negligence  of  the  defendant,  nor  was  any 
proof  of  negligence  necessary;  it  was  for  a 
breach  of  contract  in  failing  to  obey  instruc- 
tions, and  the  defendant's  liability  was  not  de- 
pendent upon  the  doctrine  of  negligence  and 
proximate  cause.  See  also  Little  Miami  R„ 
Co.  v.  Washburn,  22  Ohio  St.  324;  Dana  v. 
New  York  Cent.,  etc.,  R.  Co.,  50  How.  Pr.  (N. 
Y.  Supreme  Ct.)  428. 

Burden  of  Proof  on  Shipper  to  Prove  Special  In- 
structions. —  Where  a  railroad  company  con- 
tracts to  carry  goods  to  the  end  of  its  line  and 
then  to  deliver  them  to  a  connecting  carrier, 
and  there  are  connecting  carriers  by  both  rail 
and  boat,  if  the  plaintiff  alleges  a  contract  by 
which  they  were  to  go  the  whole  distance  by 
rail  the  burden  of  proving  such  contract  is  on. 
him.  Dixon  v.  Columbus,  etc.,  R.  Co.,  4  Biss 
(U.  S.)  137.  See  Hinckley  v.  New  York  Cent.r 
etc.,  R.  Co.,  56  N.  Y.  429. 

2.  See  Lawson  on  Contr.  of  Carr.,  §  ri* 
Hutchinson  on  Carr.  (2d  ed.),  §  210;  Story  on. 
Bailments  (9th  ed.),  §  413^. 

3.  Proof  that  Loss  was  Not  Due  to  Deviation.  — 
"  If  it  could  be  shown,  in  such  a  case,  that  the 
loss  must  certainly  have  occurred  from  the  same 
cause  if  there  had  been  no  default,  miscon- 
duct, or  deviation,  the  carrier  would  be  ex- 
cused; but  the  burden  of  proof  of  this  fact 
would  be  upon  the  carrier."  Maghee  v.  Cam- 
den, etc.,  R.  Transp.  Co.,  45  N.  Y.  523,  6  Am. 
Rep.  124,  citing  Dunseth  v.  Wade,  3  111.  285. 

4.  Consent  of  Owner  an  Excuse. —  Hedricks 
v.  Steamship  Morning  Star,  18  La.  Ann.  353; 
Harris  v.  Rand,  4  N.  H.  259,  17  Am.  Dec.  421. 

5.  Sudden  Emergency.  —  Maryland  Ins.  Co.  v. 
Le  Roy,  7  Cranch  (U.  S.)  26;  Sager  v.  Ports- 
mouth, etc.,  R.  Co.,  31  Me.  228,  50  Am.  Dec. 
°5°- 

In  Goodrich  v.  Thompson,  44  N.  Y.  325,  an 
agent  for  the  defendant  express  company,  for- 
warder, made  a  contract  for  his  principal  to 
forward  certain  goods  by  a  designated  steamer; 
but  they  were  forwarded  by  a  different  steamer 
and  were  lost  en  route.  In  an  action  by  the 
shipper  it  was  held  that  the  company  was 
liable,  notwithstanding  the  fact  that  the  reason 
the  goods  were  not  forwarded  by  the  steamer 
designated  was  that  it  had  been  withdrawn 
from  service  and  was  no  longer  run.  Such  a. 
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such  an  emergency  is  on  the  carrier.1  In  cases  of  emergencies  which  justify  a 
deviation,  and  when  the  owner's  consent  might  fairly  be  presumed,  the  carrier 
may  act  in  contradiction  or  modification  of  the  letter  of  its  instructions,  but 
in  all  such  cases  should  give  notice  to  the  owner,  as  soon  as  practicable,  of 
what  has  been  done.2 

Unauthorized  Transshipment  or  Reshipment. —  The  rule  against  deviating  from  the 
route  designated  by  the  shipper  or  that  usually  pursued  by  the  carrier  extends 
also  to  prohibiting  a  carrier  from  reshipping  goods  from  its  own  conveyances  to 
those  of  another  carrier  unless  the  exigencies  of  the  occasion  render  it  neces- 
sary; a  transshipment  or  reshipment,  when  unnecessary,  subjects  the  carrier 
to  the  same  liabilities  as  where  it  deviates  from  the  shipper's  instructions.3 

Deviation  Forfeits  Lien  and  Contracts  Limiting  Liability.  —  A  carrier  forfeits  its  right 
to  a  lien  on  the  goods  for  the  freight  charges  by  deviating  from  the  route  pre- 
scribed by  the  shipper,  and  by  diverting  them  to  a  different  route.4    So  also 


fact  did  not  authorize  the  defendant  to  forward 
the  goods  "  by  any  other  usual,  customary,  and 
proper  mode  of  conveyance;"  the  duty  of  the 
defendant  was  to  have  notified  the  shipper  and 
awaited  instructions.  The  court,  by  Lott,  Ch. 
Com.,  said:  "A  specific  agreement  to  do  an 
act  in  a  certain  manner  is  not  satisfied  by  an 
attempt  to  do  it  in  another  and  a  failure  to 
accomplish  the  object.  There  was  no  un- 
expected emergency  rendering  it  necessary  to 
send  the  goods  by  the  Crescent  City.  When 
it  was  ascertained  that  the  Ocean' Bird  would 
not  sail  for  New  Orleans,  and  that  therefore 
the  boxes  could  not  be  sent  by  her,  it  was  the 
duty  of  the  defendants  to  notify  the  plaintiffs 
of  that  fact  and  await  their  instructions. 
*  *  *  The  forwarding  of  the  goods  by  an- 
other steamer  than  that  agreed  upon,  without 
the  assent  of  the  plaintiffs  or  any  notice  to 
them  of  their  intention  so  to  forward  them, 
was  clearly  not  an  execution  of  the  agreement 
the  defendants  entered  into,  and  they  were 
chargeable  with  the  consequences  of  the  un- 
authorized act." 

1.  Burden  of  Proof. —  Hand  v.  Baynes,  4 
Whart.  (Pa.)  204,  33  Am.  Dec.  54;  Ackley  v. 
Kellogg,  8  Cow.  (N.  Y.)  223;  Le  Sage  v.  Great 
Western  R.  Co.,  I  Daly  (N.  Y.)  306.  See  also 
Read  v.  Spaulding,  30  N.  Y.  630,  86  Am.  Dec. 
426. 

2.  Johnson  v.  New  York  Cent.  R.  Co.,  33  N. 
Y.  610,  88  Am.  Dec.  416,  39  How.  Pr.  (N.  Y.) 
127,  reversing  31  Barb.  (N.  Y.)  196. 

Where  a  carrier,  after  transporting  goods 
consigned  to  it  over  its  own  route,  found  it 
impossible  to  forward  the  goods  to  their  des- 
tination, owing  to  a  strike  on  a  connecting 
line,  and  thereupon,  without  communicating 
with  the  shipper,  sent  the  goods  to  another 
market,  where  they  were  sold  at  a  great  sacri- 
fice, it  was  held  that  the  carrier  was  liable  to 
the  shipper  for  the  loss.  Alabama,  etc.,  R. 
Co.  v.  Brichetto,  72  Miss.  891.  In  this  case  the 
court,  by  Woods,  J.,  said:  "  It  was  the  duty  of 
appellant  in  this  unforeseen  emergency  to  com- 
municate with  the  shipper,  if  convenient,  and 
take  his  directions.  It  was  altogether  practi- 
cable to  have  notified  the  shipper  in  a  few  min- 
utes and  to  have  taken  his  advice,  but  this  the 
appellant  failed  to  do.  It  was  the  duty  of  ap- 
pellant, in  the  absence  of  orders  from  the  ship- 
per, to  have  exercised  reasonable  care  to  protect 
the  shipper's  interests.  This  the  carrier  did  not 
do  when  it  turned  these  vegetables  south,  over 


another  line  belonging  to  its  system  of  railway, 
to  New  Orleans,  and  there  selling  them  at  8  1-2 
cents  per  crate,  when  it  could  have  forwarded 
the  same  by  one  of  two  other  railways  from 
Meridian  to  Cincinnati,  where  the  tomatoes 
would  have  brought  the  shipper  67  1-2  cents 
per  crate." 

3.  Transshipment  —  Reshipment.  —  A  trans- 
shipment of  freight  is  only  justifiable  in  cases 
of  necessity,  and  if  made  in  the  absence  of 
such  necessity  as  constitutes  a  legal  excuse 
subjects  the  carrier"  to  liability  for  the  conse- 
quent loss  of  the  freight  on  the  vessel  to  which 
it  is  transferred;  and  the  mere  grounding  of  a 
steamboat  on  an  inland  river,  from  which  she 
could  relieve  herself  with  safety  and  con- 
venience by  temporarily  placing  a  part  of  her 
cargo  on  the  bank,  afterwards  taking  it  on 
board  again  and  finishing  her  voyage,  does  not 
constitute  such  legal  excuse.  Cox  v.  Foscue, 
37  Ala.  505,  79  Am.  Dec.  6c,. 

Even  where  the  privilege  of  reshipment  at  a 
certain  point  is  conceded  by  the  contract  of 
shipment,  the  carrier  is  liable  as  for  a  devia- 
tion if  it  reships  at  another  and  different 
point,  unless  some  emergency  be  shown  to 
justify  the  action.  Cassiday  v.  Young,  4.  B. 
Mon.  (Ky.)  265,  39  Am.  Dec.  505.  In  this 
case  the  carrier  stopped  short  of  the  desig- 
nated point,  for  the  purpose  of  reshipping,  and 
the  cargo  was  destroyed  there  in  a  storm  while 
waiting  for  the  reshipment.  The  carrier  was 
held  liable  therefor. 

Freight  was  shipped  to  pass  over  several 
connecting  roads.  The  last  road  received  the 
freight  and  carried  it  over  pari  of  its  line,  but 
was  prevented  from  carrying  it  to  the  place  of 
destination  by  an  obstruction  on  its  track,  and 
thereupon  delivered  the  freight  to  another  road, 
consigned  to  itself  at  the  place  of  destination, 
and  received  the  freight  from  such  road  and 
delivered  it  to  the  consignee  and  collected  the 
charges  as  due  itself,  in  all  respects  dealing 
with  the  consignee  as  if  it  had  been  the  actual 
carrier.  The  court  held  that  it  thereby  made 
the  line  over  which  it  had  the  freight  trans- 
ported/ire hac  vice  its  own,  and  subjected  itself 
to  liability  for  any  injury  to  the  freight  while 
on  such  other  road.  Levy  v.  Louisville,  etc., 
R.  Co.,  35  La.  Ann.  615. 

4.  Lien  Forfeited  by  Deviation. —  Bird  v. 
Georgia  R.  Co.,  72  Ga.  655,  27  Am.  &  Eng.  R. 
Cas.  39;  Marsh  v.  Union  Pac.  R.  Co.,  3  Mc- 
Crary  (U.  S.)  236,  9  Fed.  Rep.  873,  6  Am.  & 
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such  a  deviation  operates  to  deprive  the  carrier  of  the  benefit  of  any  limita- 
tions contained  in  the  special  contract  of  shipment,  and  renders  it  liable  as  an 
insurer  regardless  of  any  special  contract.1 


Eng.  R.  Cas.  359;  supra,  this  title,  Carrier's 
Lien  for  Charges  —  Loss  of  Lien. 

1.  By  Deviation  Carrier  Loses  Benefit  of  Con- 
tract Limiting  Liability.  —  Galveston,  etc.,  R. 
Co.  v.  Allison,  59  Tex.  193,  12  Am.  &  ling. 
R.  Cas.  28. 

In  the  case  of  Robertson  v.  National  Steam- 
ship Co.,  60  N.  Y.  Super.  Ct.  132,  14  N.  Y.  Supp. 
\  \  \,  goods  were  delivered  to  a  carrier  in  France 
to  be  carried  by  steamer  to  London  and  thence 
to  the  United  States.  They  were  carried  to 
Southampton  and  thence  by  rail  to  London,  and 
were  delivered  in  a  damaged  condition.  A  bill 
of  lading  provided  that  the  carrier  should  not  be 
liable  for  damage  resulting  from  sweating,  in- 
herent deterioration,  rain,  spray,  or  perils  of 
the  sea.  It  was  held  that  by  reason  of  the  de- 
viation in  the  method  of  carrying,  the  carrier 
lost  the  benefit  of  the  exceptions  in  the  bill  of 
lading  and  became  an  insurer. 

In  Maghee  v.  Camden,  etc.,  R.  Transp.  Co. 


45  N.  Y.  514,  6  Am.  Rep.  124,  goods  were  de- 
livered to  a  railroad  company  for  shipment 
over  several  lines  to  New  York,  and  a  bill  of 
lading  was  given  specifying  that  they  were  to 
go  through  as  "  all  rail  "  freight,  and  exempt- 
ing the  carrier  from  liability  for  "  unavoidable 
accidents  of  the  railroad  and  fire  in  depot." 
After  passing  through  several  carriers  they 
were  delivered  to  the  defendant  company,  and 
carried  part  of  the  way  over  its  road,  but  by 
steamboat  over  the  last  twenty  miles  before 
reaching  the  place  of  destination.  They  could 
have  been  carried  the  entire  distance  by  rail  ex- 
cept crossing  two  rivers.  The  goods  were  acci- 
dentally destroyed  by  fire  in  the  defendant's 
depot.  It  was  held  that  the  deviation  from  all- 
rail  shipment  rendered  the  company  liable, 
notwithstanding  the  exceptions  in  the  bill  of 
lading,  in  the  absence  of  any  proof  that  a  loss 
would  have  occurred  if  no  deviation  had  been 
made. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  CARRIERS,  3  Encyc.  of  Pl.  and  Pr.  812. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work :  ANIMALS,  vol.  2,  p.  341;  BALLMENTS,  vol. 
3,  p.  732;  CARRIERS  OF  GOODS,  ante ;  CARRIERS  OF  PASSEN- 
GERS, post ;  COMMON  CARRIERS;  CONNECTING  CARRIERS; 
CONTRIBUTORY  NEGLLGENCE ;  DAMAGES;  NEGLLGENCE ; 
TICKETS  AND  FARES. 


I.  What  the  Term  Includes. — The  term  "carriers  of  live  stock" 
embraces  all  carriers  who  undertake  the  transportation  of  live  stock  for  hire, 
and  who  hold  themselves  out  as  willing  to  carry  such  stock  for  those  who  ask 
their  services  and  offer  to  pay  their  hire.1 

The  Term  "Live  stock"  in  this  connection  has  its  ordinary  accepted  meaning.2 

II.  Are  Common  Carriers.  —  Carriers  of  live  stock  are  common  carriers, 
subject  to  all  the  duties  and  responsibilities,  and  entitled  to  all  the  rights  and 
privileges,  attaching  to  that  class.  Common  carriers  of  goods  have  always 
been  held  not  liable  for  losses  which  result  from  the  inherent  and  intrinsic 
qualities  of  the  goods  carried  by  them,  and  it  is  principally  out  of  this  excep- 
tion to  the  liability  of  common  carriers  that  the  law  of  carriers  of  live  stock 
arises.3 


1.  Sec  the  title  Common  Carriers. 

2.  Live  Stock  —  Definition.  —  The  term  as  used 
(n  this  connection  includes  pigeons.  Ameri- 
can Merchants'  Union  Express  Co.  v.  Phillips, 
29  Mich.  515.  It  would  seem  to  include  dogs. 
See  infra,  this  title,  Transportation  of  Par- 
ticular Classes  of  Stock — Of  Dogs.  Compare 
Honeyman  v.  Oregon,  etc.,  R.  Co.,  13  Oregon 
352,  57  Am.  Rep.  20,  25  Am.  &  Eng.  R.  Cas. 
382. 

Where  the  live  stock  delivered  to  the  carrier 
consisted  of  both  cattle  and  hogs,  there  is  no 
material  variance  between  the  declaration  and 
the  proof  merely  because  the  one  alleges  that 
a  car  load  of  cattle  was  received  by  the  com- 
pany, and  the  proof  showed  that  it  was  a  car- 
load of  cattle  and  hogs.  Central  R.  Co.  v. 
Pickett,  87  Ga.  734. 

3.  England.  —  Moffatt  v.  Great  Western  R. 
Co.,  15  L.  T.  N.  S.  630;  Hodgman  v.  West 
Midland  R.  Co.,  5  B.  &  S.  173,  117  E.  C.  L. 
173,  10  Jur.  N.  S.  673,  affirmed  13  W.  R.  758, 
35  L.  J.  Q.B.  85. 

A  carrier  may  exclude  the  carrying  of  live 
stock  from  his  public  profession  as  carrier,  and 
receive  and  carry  them  only  on  special  con- 
tracts as  an  ordinary  bailee  for  hire.  Richard- 
son v.  North  Eastern  R.  Co.,  L.  R.  7  C.  P.  75, 
41  L.  J.  C.  P.  60. 

There  was  originally  some  difference  of 
opinion  among  the  English  judges  as  to 
whether  a  carrier  of  live  stock  was  liable  ex- 
cept for  negligence,  though  the  conflict  of 
opinion,  after  all,  proved  to  be  rather  "  a  mere 
controversy  of  words."    Willes,  J.,  in  Blower 


v.  Great  Western  R.  Co.,  L.  R.  7  C.  P.  655,  20- 
W.  R.  776. 

In  Palmer  v.  Grand  Junction  R.  Co.,  4  M.  & 
W.  758,  Parke,  B.,  interrupted  the  argument 
to  say:  "  Does  the  rule  as  to  negligence  ap- 
ply to  live  animals,  as  men  or  horses  ?  Of 
course,  where  they  are  stolen  it  would;  but  is 
it  so  where  they  are  delivered,  although  hurt 
or  damaged  ?  If  misdelivered,  the  carriers 
would  be  liable;  but  they  would  not  be  liable 
for  a  mere  accident  to  a  live  animal,  suppos- 
ing the  carriage  to  be  safe  and  good  and 
properly  conducted."  A  similar  opinion 
seems  to  have  prevailed  in  Carr  v.  Lancashire, 
etc.,  R.  Co.,  7  Exch.  707,  and  in  M'Manus  v. 
Lancashire,  etc.,  R.  Co.,  2  H.  &  N.  702.  On 
the  hearing  of  this  last  case  on  appeal  (4  H.  & 
N.  346),  Erie,  J.,  observed  that  he  found 
"neither  authority  nor  principle  for  holding 
that  the  defendants  were  bound  to  receive  liv- 
ing animals,  as  common  carriers."  See  also 
Pardington  v.  South  Wales  R.  Co..  1  H.  &  N. 
396;  Harrison  v.  London,  etc.,  R.  Co.,  2  B.  &  S. 
152,  110  E.  C.  L.  152;  Roberts  v.  Great  West- 
ern R.  Co.,  4  C.  B.  N.  S.  506,  93  E.  C.  L.  506. 

But  the  rule  appears  to  be  settled  as  stated 
infra,  this  title,  Liability  for  Loss  or  Lnjury  — 
The  General  Rule.  See  Kendall  v.  London, 
etc.,  R.  Co.,  L.  R.  7  Exch.  373;  Palmer  v. 
Grand  Junction  R.  Co.,  4  M.  &  W.  758. 

United  States.  —  Myrick  v.  Michigan  Cent. 
R.  Co.,  107  U.  S.  102,  9  Am.  &  Eng.  R.  Cas.  25. 

Alabama.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Johnston,  75  Ala.  596,  51  Am.  Rep.  489,  22 
Am.  &  Eng.  R.  Cas.  437. 
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III.  DUTY  TO  RECEIVE  AND  CARRY  —  Where  There  Is  No  Holding  Out  to  the  Public. — 

Under  the  principle  that  no  carrier  is  a  common  carrier  of  any  particular  class 
of  property  unless  he  holds  himself  out  as  undertaking  to  carry  such  property,1 
a  railroad  company  has  been  declared  in  Michigan  not  to  be  a  common  carrier 
of  live  stock  unless  it  has  held  itself  out  as  such,  and  not  to  be  liable,  there- 
fore, for  refusing  to  accept  cattle  for  transportation.2 

"Where  There  Is  a  Holding  Out  to  Carry —  Statutes.  —  But  where,  as  in  many  of  the 


Arkansas.  —  Fordyce  v.  McFlynn,  56  Ark. 
424.  In  this  case  the  court,  by  Hemingway, 
J.,  said:  "  That  carriers  of  live  stock  are  liable 
as  common  carriers  was  decided  by  this  court 
in  the  case  of  St.  Louis,  etc.,  R.  Co.  v.  Lesser, 
46  Ark.  236,  and  is,  as  we  think,  sustained 
by  the  authorities." 

Georgia.  —  Georgia  R.'  Co.  v.  Spears,  66  Ga. 
485,  42  Am.  Rep.  81. 

Illinois.  —  Coles  v.  Louisville,  etc.,  R.  Co., 
41  111.  App.  607. 

Iowa.  —  The  common-law  rule  as  to  the 
liability  of  carriers  of  merchandise  applies  to 
carriers  of  live  stock,  so  far  as  it  may  be  ap- 
plicable; and  it  is  only  modified  so  far  as 
made  necessary  by  the  peculiar  character  of 
the  property  to  be  transported.  McCoy  v. 
Keokuk,  etc.,  R.  Co.,  44  Iowa  424. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Reynolds, 
8  Kan.  623,  5  Am.  Ry.  Rep.  260;  Kansas  Pac. 
R.  Co.  v.  Nichols,  9  Kan.  235,  12  Am.  Rep. 
494,  5  Am.  Ry.  Rep.  275. 

Kentucky.  —  The  court  intimates  that  car- 
riers of  live  stock  are  not  insurers  in  any  re- 
spect, but  holds  that  mere  proof  of  the  fact  of 
injury  establishes  a.  prima  facie  case.  Louis- 
ville, etc.,  R.  Co.  v.  Hedger,  9  Bush  (Ky.) 
645,  15  Am.  Rep.  740. 

Minnesota.  —  Moulton  v.  St.  Paul,  etc.,  R. 
Co.,  31  Minn.  85,  47  Am.  Rep.  781,  12  Am.  & 
Eng.  R.  Cas.  13. 

Missouri.  —  Lupe  v.  Atlantic,  etc.,  R.  Co., 
3  Mo.  App.  77;  Leonard  v.  Chicago,  etc.,  R. 
Co.,  54  Mo.  App.  293;  Doan  v.  St.  Louis,  etc., 
R.  Co.,  38  Mo.  App.  408. 

If  the  complaint  alleges  a  loss  through  the 
negligence  of  the  company,  it  is  not  material 
as  to  exactly  how  and  when  the  loss  occurred. 
Kain  v.  Kansas  City,  etc..  R.  Co.,  29  Mo.  App. 
53- 

Nebraska.  —  Atchison,  etc..  R.  Co.  v.  Wash- 
burn, 5  Neb.  117,  19  Am.  Ry.  Rep.  139;  Black 
v.  Chicago,  etc.,  R.  Co.,  30  Neb.  197. 

New  Hampshire.  —  Rixford  v.  Smith,  52  N. 
H.  355,  13  Am.  Rep.  42. 

New  York.  —  Penn  v.  Buffalo,  etc.,  R.  Co., 
49  N.  Y.  204,  10  Am.  Rep.  355,  3  Am.  Ry.  Rep. 
355,  reversing  3  Lans.  (N.  Y.)  443. 

Pennsylvania.  —  Ritz  v.  Pennsylvania  R. 
Co.,  3  Phila.  (Pa.)  82. 

Tennessee. — See  Baker  v.  Louisville,  etc., 
R.  Co.,  10  Lea  (Tenn.)  304,  16  Am.  &  Eng.  R. 
Cas.  149;  Nashville,  etc.,  R.  Co.  v.  Jackson,  6 
Heisk.  (Tenn.)  273. 

Texas. — Gulf,  etc..  R.  Co.  v.  Ellison,  70 
Tex.  491;  Missouri  Pac.  R.  Co.  v.  Graves,  2 
Tex.  App.  Civ.  Cas.,  §  675. 

Vermont.  —  It  is  immaterial  whether  the  car- 
riage of  live  stock  is  the  company's  principal 
business  or  whether  it  is  incidental  and  sub- 
ordinate. In  either  event  the  company  is  a 
common  carrier  as  to  live  stock  accepted  by  it 
for  transportation  or  properly  tendered  to  it. 


Kimball  v.  Rutland,  etc.,  R.  Co.,  26  Vt.  247, 
62  Am.  Dec.  567. 

See  also  the  titles  Carriers  of  Goods;  Com- 
mon Carriers. 

Contra  in  Michigan.  —  The  rule  in  Michigan 
is  that  a  railroad  company  is  not  a  common 
carrier  of  live  stock  unless  it  specially  assumes 
to  act  as  such.  Lake  Shore,  etc.,  R.  Co.  v. 
Perkins,  25  Mich.  329,  12  Am.  Rep.  275, 
overruling  Michigan  Cent.  R.  Co.  v.  Hale,  6 
Mich.  243;  Great  Western  R.  Co.  v.  Hawkins, 
18  Mich.  427;  Smith  z/.  Michigan  Cent.  R.  Co., 
100  Mich.  148,  43  Am.  St.  Rep.  440. 

In  Michigan  Southern,  etc.,  R.  Co.  v.  Mc- 
Donough,  21  Mich.  165,  4  Am.  Rep.  466,  the 
court,  by  Christiancy,  J.,  said:  "  But  the 
transportation  of  cattle  and  live  stock  by  com- 
mon carriers  by  land  was  unknown  to  the  com- 
mon law  when  the  duties  and  responsibilities 
of  common  carriers  were  fixed,  making  them 
insurers  against  all  losses  and  injuries  not  aris- 
ing from  the  act  of  God  or  of  the  public  ene- 
mies. These  responsibilities  and  duties  were 
fixed  with  reference  to  kinds  of  property  in- 
volving in  their  transportation  much  fewer 
risks  and  of  quite  a  different  kind  from  those 
which  are  incident  to  the  transportation  of  live 
stock  by  railroad.  *  *  *  It  is  a  mode  of 
transportation  which  but  for  its  necessity  would 
be  gross  cruelty  and  indictable  as  such.  The 
risk  may  be  greatly  lessened  by  care  and  vig- 
ilance, by  feeding  and  watering  at  proper  in- 
tervals, by  getting  up  those  that  are  down, 
and  otherwise.  But  this  imposes  a  degree  of 
care  and  an  amount  of  labor  so  different  from 
what  is  required  in  reference  to  other  kinds  of 
property,  that  I  do  not  think  this  kind  of  prop- 
erty falls  within  the  reasons  upon  which  the 
common-law  liability  of  common  carriers  was 
fixed." 

May  Be  a  Private  Carrier  Only.  —  Where  it  ap- 
pears that  the  defendant  company  merely  fur- 
nished the  cars  and  the  motive  power  for  the 
transportation  of  stock  under  a  special  con- 
tract, making  it  only  a  private  carrier,  it  can- 
not be  sued  as  a  common  carrier,  but  is  liable 
only  as  a  private  carrier  for  a  breach  of  its 
duty  under  the  special  contract.  Kimball  v. 
Rutland,  etc.,  R.  Co.,  26  Vt.  247,  62  Am.  Dec. 
567.  See  also  Coup  v.  Wabash,  etc.,  R.  Co., 
56  Mich,  in,  56  Am.  Rep.  374,  18  Am.  & 
Eng.  R.  Cas.  542;  Chicago,  etc.,  R.  Co.  v. 
Wallace,  66  Fed.  Rep.  506,  24  U.  S.  App.  589. 

1.  See  the  title  Common  Carriers. 

2.  When  Not  a  Common  Carrier  of  Live  Stock. 
—  Lake  Shore,  etc.,  R.  Co.  v.  Perkins,  25  Mich. 
329,  12  Am.  Rep.  275,  5  Am.  Ry.  Rep.  249  (mere 
evidence  that  the  company  had  carried  stock 
not  enough  to  prove  it  a  common  carrier); 
Michigan  Southern,  etc.,  R.  Co.  v.  McDonough, 
21  Mich.  165,  4  Am.  Rep.  466,  1  Mich.  N.  P. 
(Supp.)  lxxxvi.  See  the  note  to  the  preceding 
section. 
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states,  railroad  and  similar  corporations  are  by  statute  made  common  carriers 
of  all  personal  property,  or  where  the  corporation  has  held  itself  out  as  a 
carrier  of  live  stock,  it  is  bound  to  accept  and  to  carry  all  live  stock  properly 
tendered  for  transportation,  and  will  be  liable  to  an  action  for  a  refusal  to 
receive.1 

Not  Necessary  to  Prove  Express  Contract.  —  Railroad  and  similar  companies  being 
common  carriers  of  live  stock,  their  liability  is  not  dependent  upon  any  special 
or  express  contract  of  carriage,  but  may  rest  upon  the  contract  implied  from 
a  delivery  of  the  stock  to  the  carrier  and  upon  the  public  duty  arising  after 
such  delivery.    No  express  contract  to  carry  need  be  shown.8 

IV.  Duty  to  Furnish  Facilities  for  Transportation  —  1.  Must  Furnish 
Cars.  —  A  carrier  of  live  stock  is  under  the  same  obligation  to  furnish  cars  as 
is  an  ordinary  carrier  of  goods.3 

2.  Other  Facilities  —  stock  Pens  and  Yards.  —  The  carrier  is  bound  to  furnish 
good  and  sufficient  stock  pens  and  yards  at  its  depot  for  the  shipment  of  cat- 
tle and  other  live  stock,4  and  such  other  facilities  as  may  be  necessary  for  the 
safe  and  convenient  loading  of  the  stock.8    The  shipper  is  entitled  to  recover 


1.  Bound  to  Receive  Cattle  Properly  Tendered. 

—  South,  etc.,  Alabama  R.  Co.  v.  Henlein,  52 
Ala.  606,  23  Am.  Rep.  578;  Wabash,  etc.,  R. 
Co.  v.  Black,  11  111.  App.  465;  Ballentine  v. 
North  Missouri  R.  Co.,  40  Mo.  491,  93  Am. 
Dec.  315;  Texas  Pac.  R.  Co.  v.  Nicholson,  61 
Tex.  491. 

Stock  Tendered  by  Connecting  Line  on  Sunday. 

—  The  carrier  cannot  excuse  its  failure  to  re- 
ceive and  carry  by  showing  that  the  stock  was 
tendered  by  a  connecting  line  on  Sunday.  Phil- 
adelphia, etc.,  R.  Co.  v.  Lehman,  56  Md.  209, 
6  Am.  &  Eng.  R.  Cas.  194,  40  Am.  Rep.  415; 
Guinn  v.  Wabash,  etc.,  R.  Co.,  20  Mo.  App. 
453- 

Unconstitutional  Statute.  —  Nor  by  setting  up 
an  unconstitutional  statute  which  prohibited 
the  transportation  of  cattle  such  as  were  ten- 
dered. Chicago,  etc.,  R.  Co.  v.  Erickson,  91 
111.  613,  33  Am.  Rep.  70;  infra,  this  title, 
Transportation  of  Particular  Classes  of  Stock 
— Of  Diseased  Cattle. 

What  Amounts  to  a  Refusal  to  Carry.  —  The 
case  of  Louisville,  etc.,  R.  Co.  v.  Godman,  104 
Ind.  490,  was  an  action  against  the  defendant 
company  to  recover  damages  for  a  refusal  to 
carry  the  plaintiff's  cattle.  The  plaintiff's  evi- 
dence tended  to  show  a  failure  on  the  part  of 
the  carrier  to  maintain  in  good  order  the  fences 
around  its  stock  pens  or  to  keep  in  repair  the 
chutes  leading  to  the  cars;  that,  as  a  conse- 
quence of  such  failure,  the  plaintiff's  cattle, 
which  had  been  tendered  for  shipment,  escaped 
from  the  pen,  and  the  train  on  which  they  were 
to  be  shipped  left  the  station  before  they  could 
be  recovered.  It  was  held  that  the  evidence 
would  not  sustain  such  an  action.  Nor  could 
the  action  be  based  on  the  refusal  of  the  com- 
pany to  hold  the  train  in  waiting  until  the 
cattle  could  be  recovered  and  loaded  on  it,  it 
being  a  regular  train  running  according  to  a 
schedule 

2.  Express  Contract  of  Carriage  Need  Not  Be 
Proved.  —  "This  argument  [of  the  carrier] 
assumes  that  the  carrier  is  charged  with  re- 
sponsibility for  the  care  of  the  property  only 
in  case  he  is  bound  by  express  contract  for  its 
carriage.  But  the  correctness  of  this  assump- 
tion cannot  be  admitted.  An  undertaking  by 
the  carrier  to  transport  the  property  to  its 


destination  may  be  implied  from  the  circum- 
stances under  which  it  comes  into  his  posses- 
sion, and  in  that  case  he  is  charged  with  the 
same  responsibility  for  its  safety  as  though 
his  obligation  to  transport  it  was  created  by 
express  agreement."  Aiken  v.  Chicago,  etc., 
R.  Co.,  68  Iowa  363,  25  Am.  &  Eng.  R.  Cas. 
378. 

3.  Must  Furnish  Cars  upon  Demand.  —  See  the 

title  Carriers  of  Goods.  See  also,  as  applying 
the  rule  particularly  to  carriers  of  live  stock, 
St.  Louis,  etc.,  R.  Co.  v.  Dorman,  72  111.  504; 
Newport  News,  etc.,  R.  Co.  v.  Mercer,  96  Ky. 
475,  61  Am.  &  Eng.  R.  Cas.  340,  note;  White 
v.  Missouri  Pac.  R.  Co.,  19  Mo.  App.  400;  Gulf, 
etc.,  R.  Co.  v.  Hume,  87  Tex.  211,  61  Am.  & 
Eng.  R.  Cas.  341,  note;  Lawrence  v.  Mil- 
waukee, etc.,  R.  Co.,  84  Wis.  427. 

Statutes.  —  The  duty  is  declared  by  statute 
in  Wisconsin  and  other  states.  Richardson  v. 
Chicago,  etc.,  R.  Co.,  61  Wis.  596,  18  Am.  & 
Eng.  R.  Cas.  530;  Ayres  v.  Chicago,  etc.,  R. 
Co.,  71  Wis.  372,  5  Am.  St.  Rep.  226,  35  Am. 
&  Eng.  R.  Cas.  679,  75  Wis.  215. 

4.  Duty  to  Furnish  Stock  Pens,  Yards,  etc.,  for 
Shipment  and  Discharge  of  Stock.  —  Covington 
Stock- Yards  Co.  v.  Keith,  139  U.  S.  128,  49 
Am.  &  Eng.  R.  Cas.  149. 

Texas  Statute.  —  This  duty  is  declared  by 
statute  in  Texas.  See  Rev.  Stat,  of  Texas, 
art.  4236,  which  provides  that  railway  compa- 
nies shall  erect  at  stations  "  suitable  buildings 
or  enclosures  to  protect  produce,  wares,  and 
merchandise  and  freight  of  every  description." 
This  includes  necessary  stock  pens  for  cattle 
tendered  for  shipment,  and  requires  that  they 
be  safe  and  suitable.  Gulf,  etc.,  R.  Co.  v. 
Trawick,  80  Tex.  270. 

A  Mere  Permission  from  the  Agent  of  the  rail- 
road company  to  an  owner  of  cattle  to  place 
his  cattle  in  the  company's  stock  pens,  no  bill 
of  lading  having  been  given  nor  any  contract 
of  shipment  made,  does  not  constitute  a  deliv- 
ery to  the  company  so  as  to  render  it  liable  for 
an  escape  of  cattle  in  consequence  of  defects 
in  the  pens.  Fort  Worth,  etc.,  R.  Co.  v.  Riley, 
(Tex.  App.  1886)  1  S.  W.  Rep.  446,  27  Am.  & 
Eng.  R.  Cas.  49. 

5.  Carrier  Liable  for  Furnishing  Insufficient 
Facilities.  —  Missouri,  etc.,  R.  Co.  v.  Woods 
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for  all  damages  sustained  by  his  property  in  consequence  of  a  failure  by  the 
carrier  to  furnish  such  facilities  or  to  keep  them  safe,1  and  the  carrier  cannot 
be  relieved  from  such  liability  by  showing  that  the  shipper  saw  the  stock  pens 
or  knew  of  the  defects  in  them.2 

Facilities  for  Unloading.  —  This  duty  requires  the  carrier  not  only  to  furnish 
proper  facilities  for  the  shipment  of  stock,  but  also  for  unloading  them  and 
keeping  them  until  the  consignee  or  owner  can  call  for  them,  after  they  have 
reached  their  destination.3 

Basis  of  the  Duty  —  Entitled  to  No  Extra  Charge.  —  The  duty  to  furnish  facilities  for 
shipment,  transportation,  and  delivery  arises  out  of  the  carrier's  common-law 
duty  to  receive  and  carry,  and  out  of  the  contract  of  transportation,  and  is  a 
part  of  the  duty  to  carry.  The  carrier  is  not  entitled  to  make  a  special  charge 
for  providing  such  facilities  in  addition  to  regular  freight  charges.4 


(Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  237; 
Armstrong  v.  Chicago,  etc.,  R.  Co.,  45  Minn. 
85;  Owen  v.  Louisville,  etc.,  R.  Co.,  87  Ky. 
626,  35  Am.  &  Eng.  R.  Cas.  687;  East  Ten- 
nessee, etc.,  R.  Co.  v.  Herrman,  92  Ga.  384 
(horse  injured  by  defective  platform). 

In  Shaw  v.  Great  Southern,  etc.,  R.  Co.,  L. 
R.  8  Ir.  10,  the  defendant  railway  company, 
to  which  certain  pigs  had  been  delivered 
for  transportation,  placed  them  in  a  pen 
where  they  were  injured  by  coming  in  contact 
with  a  covering  of  lime.  It  was  held  that  the 
company  was  liable,  and  that  it  would  be  no 
defense  to  the  action  for  the  company  to  show 
that  the  lime  was  placed  in  the  pen  by  order 
of  the  local  authorities  under  the  provisions 
of  the  Contagious  Diseases  Act  of  1878. 

1.  Facilities  for  Stock  Unloaded  En  Route.  —  In 
International,  etc.,  R.  Co.  v.  McRae,  82  Tex. 
614,  27  Am.  St.  Rep.  926,  which  was  an  action 
by  a  shipper  of  hogs  to  recover  damages 
caused  by  the  defendant  company's  failure  to 
provide  suitable  pens  in  which  to  feed  them,  it 
was  held  that  an  instruction  to  the  effect  that 
"  if  the  pens  defendant  furnished  plaintiff's 
stock  at  P.  were  good  and  suitable  in  ordi- 
nary good  weather,  but  were  muddy  by  reason 
of  recent  rains,  then  defendant  would  not 
be  responsible  for  damages  resulting  from 
the  condition  of  said  pens,"  was  properly  re- 
fused, as  it  is  the  duty  of  the  company  to  pro- 
vide pens  suitable  in  any  kind  of  weather,  so 
far  as  this  can  be  done  by  the  use  of  proper 
care.  See  also  Feinberg  71.  Delaware,  etc.,  R. 
Co.,  52  N.  J.  L.  451,  45  Am.  &  Eng.  R.  Cas. 
348,  where,  on  account  of  the  delay  of  the 
train  by  a  snow  storm,  the  cattle  were  un- 
loaded. The  carrier  was  held  liable  for  the 
damages  caused  by  the  cattle  being  exposed 
to  the  cold.  It  was  its  duty  to  have  provided 
sufficient  pens  to  protect  them.  Sec  Chapin 
v.  Chicago,  etc.,  R.  Co.,  79  Iowa  582,  42  Am. 
&  Eng.  R.  Cas.  542. 

2.  Fact  that  Shipper  Knew  of  Defects  No  Defense. 
—  Gulf,  etc.,  R.  Co.  v.  Trawick,  80  Tex.  270; 
Mason  v.  Missouri  Pac.  R.  Co.,  25  Mo.  App. 
473.  See  infra,  this  section,  Effect  of  Shipper's 
Knowledge  of  Defects  in  Cars. 

Rule  in  Texas  as  to  Shipper's  Knowledge  of  De- 
fective Stock  Pens,  etc.  —  In  Gulf,  etc.,  R.  Co.  v. 
Wood,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
715,  it  is  said  that  whether  the  shipper's  knowl- 
edge of  defects  would  constitute  such  con- 
tributory negligence  on  his  part,  is  a  question 
for  the  jury.    But  in  a  later  case,  Galveston 


etc.,  R.  Co.  v.  Jackson,  (Tex.  Civ.  App.  1896) 
37  S.  W.  Rep.  255,  the  court,  by  James,  C.  J., 
said:  "  The  supreme  court  has  settled  the  fol- 
lowing propositions  bearing  on  this  case: 
*  *  *  (2)  that,  under  our  statute,  which  re- 
quires safe  and  suitable  pens  to  be  provided  by 
a  railway  company,  it  is  liable  for  damages 
resulting  from  defective  pens  due  to  its  negli- 
gence, and  contributory  negligence  of  the  ship- 
per cannot  be  founded  upon  his  knowledge  of 
the  unfitness  of  the  pens."  Citing  Gulf ,  etc., 
R.  Co.  v.  Trawick,  80  Tex.  270;  East  Line, 
etc.,  R.  Co.  v.  Hall,  64  Tex.  615. 

3.  Must  Provide  Facilities  for  Unloading  and 
Keeping  Stock  after  Transportation  Ended.  — 
Myrick  v.  Michigan  Cent.  R.  Co.,  9  Biss.  (U. 
S.)  44;  Chesapeake,  etc.,  R.  Co.  v.  American 
Exch.  Bank,  92  Va.  495. 

Illustrations.  —  Where  a  railroad  company 
carries  cattle  to  their  destination  and  places 
them  in  pens  which  are  too  small,  in  conse- 
quence of  which  the  cattle  are  being  damaged 
by  crowding,  the  owners  may  turn  them  out, 
and,  having  done  all  they  can  to  herd  them, 
may  recover  from  the  company  for  those  that 
escape  and  cannot  be  recovered.  Such  dam- 
ages are  not  remote,  but  result  as  the  proxi- 
mate consequence  of  the  carrier's  breach  of 
duty.  Gulf,  etc.,  R.  Co.  v.  York,  2  Tex.  App. 
Civ.  Cas.,  §  812. 

Where  the  carrier  allows  the  fences  of  its 
stock  pens  to  become  rotten  and  insecure,  it  is 
liable  to  a  shipper  for  losses  resulting  from 
the  cattle  escaping  and  becoming  stampeded. 
Cooke  v.  Kansas  City,  etc.,  R.  Co.,  57  Mo. 
App.  471. 

In  Moses  v.  Port  Townsend  Southern  R. 
Co.,  5  Wash.  595,  the  action  was  for  injuries 
sustained  by  the  plaintiff's  horses,  caused  by 
their  being  kept  on  a  plank  floor  in  the  defend- 
ant's cattle  pen  for  several  days  after  their 
arrival  at  their  destination.  It  was  held  that 
it  was  for  the  jury  to  say  whether  this,  under 
all  the  circumstances,  constituted  negligence; 
that  evidence  was  admissible,  on  behalf  of  the 
defendant,  to  prove  that  it  was  customary  to 
keep  horses  on  plank  floors,  and  that  keeping 
them  on  earth  floors  was  impracticable. 

4.  Carriers  Not  Entitled  to  Make  Extra  Charge 
for  Stock  Pens.  —  "  The  carrier  must  at  all  times 
be  in  proper  condition  both  to  receive  from  the 
shipper  and  to  deliver  to  the  consignee,  accord- 
ing to  the  nature  of  the  property  to  be  trans- 
ported. *  *  *  A  carrier  of  live  stock  has 
no  more  right  to  make  a  special  charge  for 
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3.  Cars  Must  Be  Suitable  and  Safe 
Character,  and  Value  of  Stook.  — The  Cars  fui 
constructed  and  safe,  and  suitable  for 
for  shipment,  reference  being  had  to 
stock.1 

merely  receiving  or  merely  delivering  such 
stock,  in  and  through  stock  yards  provided  by 
itself  in  order  that  it  may  properly  receive  and 
load,  or  unload  and  deliver,  such  stock,  than  a 
carrier  of  passengers  may  make  a  special 
charge  for  the  use  of  its  passenger  depot  by 
[>.i-s  :ngers  when  proceeding  to  or  coming  from 
ii^  trains,  or  than  a  carrier  may  charge  the  ship- 
per for  the  use  of  its  general  freight  depot  in 
merely  delivering  his  goods  for  shipment." 
Nor  can  the  carrier  evade  this  principle  by 
turning  over  its  facilities  to  another  corpora- 
tion. Harlan,  J.,  for  the  court,  in  Covington 
Stock-Yards  Co.  v.  Keith,  139  U.  S.  128,  49 
Am.  &  Eng.  R.  Cas.  149.  See  also  Oregon 
Short  Line,  etc.,  R.  Co.  v.  Ilvvaco  R.,  etc.,  Co., 
51  Fed.  Rep.  On. 

The  first  case  just  cited  was  distinguished 
in  the  case  of  Walker  v.  Keenan,  73  Fed.  Rep. 
755.  34  U.  S.  App.  691.  reversing  64  Fed.  Rep. 
992,  61  Am.  &  Eng.  R.  Cas.  338,  note.  In 
that  case  the  defendant  company  was  accus- 
tomed to  deliver  cars  of  cattle  at  the  stock- 
yards which  were  not  on  its  line,  using  for 
the  purpose  the  line  of  the  stock  yards  com- 
pany, for  which  privilege  it  paid  a  fixed  sum 
per  car.  The  plaintiff,  whose  business  was 
at  the  stock  yards,  insisted  that  as  the  com- 
pany did  not  supply  any  facilities  at  its  station 
for  loading  or  unloading  stock,  it  was  bound 
to  carry  his  cattle  to  the  stock  yards  without 
making  any  extra  charge.  But  the  court 
held  that  the  company  was  under  no  such  ob- 
ligation to  a  shipper;  that  it  might,  upon  post- 
ing schedules  to  that  effect  as  required  by  the 
Interstate  Commerce  Act,  make,  in  addition  to 
the  regular  charges  for  transportation  to  its  own 
station,  a  separate  terminal  charge  of  a  fixed 
sum  for  each  car,  for  delivering  at  the  stock 
yards.  The  principle  upon  which  these  two 
cases  are  to  be  distinguished  is  stated  in  the 
opinion  of  the  court,  by  Showalter,  J.,  in  the 
case  last  cited.  "  The  hauling  the  cattle  from 
one  point  to  another  and  the  providing  the  car, 
track,  engine,  and  servants  for  that  purpose,  is 
no  more  a  part  of  the  service  rendered  by  the 
carrier  than  is  the  loading  and  unloading  and 
the  providing  the  appliances  and  servants  for 
those  purposes.  Nor,  in  the  nature  of  things, 
is  there  any  reason  why,  if  the  public  con- 
venience be  subserved  thereby,  the  compen- 
sation may  not  be  apportioned  so  that  so  much 
may  be  paid  for  the  loading  and  the  hauling, 
and  so  much  for  the  unloading  and  the  care  of 
the  animals  pending  delivery."  It  was  also 
noted  that  the  former  of  the  two  cases  was  de- 
cided prior  to  the  passage  of  the  Interstate 
Commerce  Act. 

1.  Cars  Must  Be  Suitable  and  Safe.  —  Western 
R.  Co.  v.  Harwell,  91  Ala.  340,  45  Am.  &  Eng. 
R.  Cas.  358;  Union  Pac.  R.  Co.  v.  Rainey,  19 
Colo.  225,  6i  Am.  &  Eng.  R.  Cas.  302;  In- 
dianapolis, etc.,  R.  Co.  v.  Strain,  81  111.  504; 
St.  Louis,  etc.,  R.  Co.  v.  Dorman,  72  111.  504; 
Betts  v.  Chicago,  etc.,  R.  Co.,  92  Iowa  343; 
McDaniel  v.  Chicago,  etc.,  R.  Co.,  24  Iowa 


-a.  The  General  Doctrine  —  Kind, 
•nished  by  the  carrier  must  be  properly 
the  transportation  of  the  stock  offered 
the  kind,  character,  and  value  of  such 

412;  Rhodes  v.  Louisville,  etc.,  R.  Co.,  9  Bush 
(Ky.)  688;  Great  Western  R.  Co.  v.  Hawkins, 
18  Mich.  427;  Harrison  v.  Missouri  Pac.  R. 
Co.,  74  Mo.  364,  7  Am.  &  Eng.  R.  Cas.  382,  4r 
Am.  Rep.  318;  M'Manus  v.  Lancashire,  etc., 
R.  Co.,  4  H.  &  N.  327;  Blower  v.  Great  West- 
ern R.  Co.,  L.  R.  7  C.  P.  655,  41  L.  J.  C.  P. 
268. 

Where  a  Shipper  Hires  Cars  and  packs  his  ani- 
mals therein  as  he  sees  fit,  the  defendant  com- 
pany is  still  liable  for  the  loss  of  the  animals 
which  become  suffocated  on  account  of  its  hav- 
ing failed  to  provide  slatted  doors  as  it  had 
agreed  to  do.  East  Tennessee,  etc.,  R.  Co.  v. 
Whittle,  27  Ga.  535,  73  Am.  Dec.  741. 

Car  Doors  Must  Be  Absolutely  Safe.  —  While  a 
carrier  is  not  liable  for  injuries  to  cattle  re- 
sulting from  their  own  viciousness  or  from 
their  efforts  to  escape,  it  is  still  bound  to 
provide  cars  strong  enough  to  prevent  their 
escaping  although  they  may  be  unruly  and 
vicious.  Smith  v.  New  Haven,  etc.,  R.  Co., 
12  Allen  (Mass.)  531,  90  Am.  Dec.  166.  The 
court,  by  Foster,  J.,  said:  "  The  sufficiency  of 
a  car  door  to  resist  the  struggles  of  animals, 
however  unruly,  it  is  in  the  power  of  a  rail- 
road company  to  secure.  And  its  obliga- 
tion in  this  respect  is  not  satisfied  by  furnish- 
ing a  reasonably  strong  car.  The  company  is 
bound  to  have  one  absolutely  and  actually 
sufficient.  It  is  practicable  to  make  a  car  so 
thoroughly  strong  that  cattle  cannot  break  it 
down  and  fall  out.  For  any  failure  to  do  so, 
the  carrier  is  responsible."  Compare  Selby 
v.  Wilmington,  etc.,  R.  Co.,  113  N.  Car.  588, 
37  Am.  St.  Rep.  635,  where  it  was  held  error 
to  instruct  the  jury  that  "  the  car  must  be 
sufficiently  strong  to  resist  the  struggles  of 
the  stock,  and  the  company  is  liable  for  loss 
occasioned  by  its  neglect  in  this  regard,  in 
spite  of  the  fact  that  the  animals  are  vicious 
and  unruly,  upon  the  principle  that  it  is  within 
its  power  to  provide  those  which  are  actually 
and  absolutely  sufficient." 

But  the  better  rule  is  that  stated  by  the 
Massachusetts  couit,  supra.  See  also  Pratt  v. 
Ogdensburg,  etc.,  R.  Co.,  102  Mass.  557;  In- 
dianapolis, etc.,  R.  Co.  v.  Strain,  81  111.  504; 
Betts  v.  Chicago,  etc.,  R.  Co.,  92  Iowa  343,  61 
Am.  &  Eng.  R.  Cas  307,  note. 

Cattle  Fittings  on  Vessel.  —  In  The  Brantford 
City,  29  Fed.  Rep.  373,  it  appeared  that  the 
cattle  fittings  of  the  defendant  vessel  were  of 
old  and  poor  material  and  badly  constructed, 
and  that  in  a  storm,  which  was  not  of  special 
severity,  they  gave  way  upon  a  lurch  of  the 
ship,  and  the  cattle  were  precipitated  upon 
each  other  in  a  heap  and  injured.  It  was  held 
that  the  vessel  was  liable  as  for  negligence. 

Evidence  as  to  Insufficiency  of  Car  —  Competency 
of  Witness.  —  A  witness  who  is  familiar  with 
the  shipping  of  live  stock  in  cars  and  who  has 
had  personal  experience  in  such  matters  for 
nine  years  is  competent  to  testify  as  to 
whether  or  not  a  certain  car  was  sufficient  and 
suitable  for  shipping  horses.  Such  testimony 
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Need  Not  Furnish  Most  Approved  Cars  and  Appliances.  —  The  carrier  is  not  bound  to 
furnish  the  safest  and  most  approved  cars  in  use  or  the  best  appliances ;  it  is 
enough  that  they  are  reasonably  safe  and  are  suitable  for  the  purposes  for 
which  they  are  furnished.1  The  fact  that  the  cars  used  are  those  which  the 
carrier  has  always  used  is  no  defense  where  they  are  not  suitable.2 

Bedding  for  Cars.  —  The  carrier  is  not  necessarily  guilty  of  negligence  in  failing 
to  supply  bedding  for  the  cars,  though  the  circumstances  of  a  particular  case 
may  create  such  a  duty.3  If  it  does  undertake  to  supply  bedding,  the  material 
supplied  must  be  of  a  kind  not  likely  to  occasion  injury.4 

Extent  of  Duty.  —  The  duty  to  provide  safe  and  suitable  cars  requires  not 
only  that  they  shall  be  safe  as  originally  furnished,  but  that  they  shall  be  kept 


is  not  stating  a  conclusion  which  it  is  the 
jury's  province  to  find.  Betts  v.  Chicago,  etc., 
R.  Co.,  92  Iowa  343,  61  Am.  &  Eng.  R.  Cas. 
309,  note,  distinguishing  Curl  v.  Chicago,  etc., 
R.  Co.,  63  Iowa  417,  11  Am.  &  Eng.  R.  Cas. 
85,  16  Am.  &  Eng.  R.  Cas.  379;  Barnes  v. 
Newton,  46  Iowa  567. 

Pleading  —  Connecting  Carriers.  —  In  an  action 
for  an  injury  to  his  cattle  the  plaintiff's  declara- 
tion alleged  that  the  injury  occurred  while 
the  stock  were  in  the  defendant's  charge  and 
loaded  on  its  car.  The  proof  was  that  the  de- 
fendant company  had  received  the  cars  from  a 
connecting  line  at  D.,  the  cars  being  the  prop- 
erty of  the  connecting  line.  They  were  hauled 
over  the  defendant's  road  from  D.  to  P.,  where 
it  became  necessary  to  transfer  the  cattle  to 
the  defendant's  narrow-gauge  cars,  as  its  road 
from  P.  to  D.  was  a  narrow  gauge.  The  in- 
jury occurred  while  the  original  cars  were 
being  switched  at  P.,  and  before  the  cattle 
were  transferred  to  the  narrow-gauge  cars. 
It  was  held  that  the  variance  between  the 
allegation  and  the  proof  was  fatal.  Denver, 
etc.,  R.  Co.  v.  Cahill,  (Colo.  App.  1896)  45 
Pac.  Rep.  285. 

Question  for  the  Jury.  — ■  Where  there  is  a  con- 
flict in  the  testimony  as  to  whether  the  car  or 
its  fixtures  was  suitable,  the  question  is  one 
for  the  jury.  Armstrong  v.  U.  S.  Express 
Co.,  159  Pa.  St.  640. 

In  Haynes  v.  Wabash  R.  Co.,  54  Mo.  App. 
582,  the  horse  was  found  lying  on  his  back  in 
the  car,  with  one  hind  foot  pushed  through  the 
slats  of  the  car.  The  evidence  on  the  part  of 
the  defendant  showed  that  the  slats  were  suffi- 
ciently near  together,  and  the  car  was  safe  and 
suitable  in  every  respect,  and  that  the  horse 
could  have  gotten  his  foot  in  that  position  only 
by  a  violent  kick.  The  evidence  on  the  part  of 
the  plaintiff  tended  to  show  that  the  car  was 
old,  the  slats  worn  and  irregular,  and  that  no 
marks  were  on  them  to  indicate  a  kick.  It 
was  held  that  the  question  of  the  sufficiency 
of  the  car  was  for  the  jury,  and  their  finding 
for  the  plaintiff  would  not  be  disturbed. 

Shipper  Must  Prove  Car  to  Be  Defective  —  In- 
fected Car.  —  In  St.  Louis,  etc.,  R.  Co.  v.  Hen- 
derson, 57  Ark.  402,  which  was  an  action  to 
recover  damages  of  the  defendant  company  for 
transporting  the  plaintiff's  cattle  in  a  car  in- 
fected with  Texas  fever,  there  was  no  proof  at 
the  trial  that  cattle  affected  with  the  fever  had 
ever  been  carried  in  the  car  in  question,  and  no 
proof  to  show  whether  the  plaintiff 's  cattle  had 
contracted  the  fever  on  the  car  or  at  their  des- 
tination.   It  was  held  that  the  plaintiff  could 
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not  recover  merely  upon  proof  that  his  cattle 
had  become  infected;  he  must  show  that  they 
could  have  become  so  only  from  the  car  in 
which  they  had  been  carried. 

Car  Wheel  Breaking. —  In  Morrison  v.  Phil- 
lips, etc.,  Constr.  Co.,  44  Wis.  405.  28  Am. 
Rep.  599,  19  Am.  Ry.  Rep.  312,  the  injury  was 
caused  by  the  breaking  of  a  wheel  under  a 
freight  car  in  the  train,  which  threw  the  car 
containing  the  plaintiff's  horses  from  the 
track.  The  track  was  in  good  order;  the 
wheel  had  been  used  for  only  a  short  time, 
and,  upon  inspection  after  the  accident,  showed 
no  flaw  or  defect:  and  there  was  no  evidence, 
except  the  mere  fact  of  the  wheel's  breaking, 
which  tended  to  show  negligence  on  the  part 
of  the  company.  It  was  held  that  there  was  no 
error  in  directing  a  verdict  for  the  defendant. 

1.  Sufficient  if  Reasonably  Safe.  —  Illinois 
Cent.  R.  Co.  v.  Haynes,  63  Miss.  485;  Selby 
v.  Wilmington,  etc.,  R.  Co.,  113  N.  Car.  588, 
37  Am.  St.  Rep.  635. 

2.  In  Leonard  v.  Fitchburg  R.  Co.,  143 
Mass.  307,  which  was  an  action  to  recover 
damages  for  an  injury  to  cattle  while  being 
transported  to  quarantine  grounds  in  improper 
cars,  the  defendant  company  showed  that  the 
cars  were  similar  to  those  it  had  always  used 
for  that  purpose,  and  that  it  was  the  only  com- 
pany in  the  state  engaged  in  such  transporta- 
tion. It  was  held  that  this  was  no  defense  if 
the  cars  were  in  fact  defective. 

3.  Duty  to  Supply  Bedding.  —  East  Tennessee, 
etc.,  R.  Co.  v.  Johnston,  75  Ala.  596,  51  Am. 
Rep.  489,  22  Am.  &  Eng.  R.  Cas.  437. 

A  shipper  sued  the  defendant  company  for 
damages,  alleging  as  negligence  that  the  com- 
pany first  loaded  the  stock  in  unsafe  cars, 
thus  necessitating  their  reloading,  which  was 
done  in  a  negligent  manner.  Under  the  terms 
of  the  contract  of  shipment  the  owner  was  to 
load  and  unload  at  his  own  risk.  He  intro- 
duced evidence  to  show  that  the  car  to  which 
the  stock  were  transferred  was  not  properly 
provided  with  bedding.  It  was  held  that  the 
plaintiff  had  assumed  the  risk  if  bedding  the 
cattle  was  included  in  the  loading;  and  if  not, 
then  a  failure  to  properly  bed  did  not  come 
within  the  allegations  of  the  complaint;  and 
that  in  either  event  the  evidence  was  irrele- 
vant. Atchison  v.  Chicago,  etc.,  R.  Co.,  80 
Mo.  213. 

4.  See  Powell  v.  Pennsylvania  R.  Co.,  32 
Pa.  St.  414,  75  Am.  Dec.  564,  where  the  car- 
rier was  held  liable  for  injury  to  stock  caused 
by  the  straw  which  it  had  furnished  for  bed- 
ding becoming  ignited. 
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so,  and  that  their  appurtenances  shall  be  so  attended  to  as  to  render  the 
inclosure  by  the  car  safe.1 

b.  Character  of  Cars  Prescribed  by  Statute.  —  In  some  of  the  states 
the  character  of  the  cars  to  be  furnished  for  the  transportation  of  certain  classes 
of  live  stock  is  prescribed  by  statute.  Thus  in  Missouri  it  is  provided  that 
railway  companies  shall  furnish  double-decked  cars  for  carrying  sheep  when- 
ever so  requested.2 

i.  Effect  of  Shipper's  Knowledge  of  Defects  in  Cars  —  cars  of 
Shipper's  Own  Selection.  —  Where  the  shipper  makes  his  own  selection  of  cars,  with 
full  knowledge  of  their  capabilities  and  defects,  he  thereby  assumes  the  risks 
of  all  such  defects  and  cannot  hold  the  carrier  liable  for  injuries  arising  in 
consequence  of  them  and  from  no  other  cause.3  But  where  this  principle  is 
invoked  to  protect  the  carrier  from  liability  for  a  loss  resulting  from  a  breach 
of  its  duty  to  furnish  proper  cars,  it  is  to  be  given  a  strict  application. 

Qualification  —  Shipper  Agreeing  to  Accept  Cars  Offered. —  If  it  does  not  appear  that 
the  shipper  was  actually  aware  of  the  defects  of  the  cars  offered  him,  and  that 
he  did  not  make  an  actual  selection  of  the  cars  he  desired,  but  merely  agreed 


1.  Failure  to  Close  the  Door.  —  In  Root  v.  New 
York,  etc.,  R.  Co.,  83  Hun  (N.  Y.)  in,  after 
the  stock  were  loaded  one  door  of  the  car  could 
not  be  entirely  closed,  but  it  was  put  in  a  train 
without  being  inspected,  and  nothing  more 
was  done  to  it.  After  the  train  had  started  a 
horse  fell  out  of  the  open  door  and  was  killed. 
It  was  held  that  the  carrier  had  been  guilty  of 
gross  negligence  and  was  liable  for  the  loss, 
although  a  provision  in  the  contract,  valid  in 
New  York,  stipulated  that  the  carrier  should 
not  be  liable  for  any  loss  by  negligence. 

2.  Double-decked  Cars  for  Sheep.  —  Rev.  Stat, 
of  Mo.,  1889,  2598-2600.  The  statute  is 
constitutional,  being  merely  a  reasonable  regu- 
lation of  common  carriers.  Emerson  v,  St. 
Louis,  etc.,  R.  Co.,  in  Mo.  161. 

Cars  with  Trap-doors.  —  See  also  Paddock  v. 
Missouri  Pac.  R.  Co.,  I  Mo.  App.  Rep.  87,  as 
to  statute  requiring  all  stock  cars  to  be  pro- 
vided with  trap-doors. 

3.  When  Shipper  Selects  Cars.  —  Harris  v. 
Northern  Indiana  R.  Co.,  20  N.  Y.  232  (but  the 
carrier  is  still  liable  for  damages  caused  by  a 
delay  purely);  Illinois  Cent.  R.  Co.  v.  Hall, 
58  111.  409,  11  Am.  Ry.  Rep.  95  (hogs  escaping 
owing  to  defect  in  fastenings  of  the  car); 
Great  Western  R.  Co.  v.  Hawkins,  18  Mich.  427. 

Compare  Peters  v.  New  Orleans,  etc.,  R.  Co., 
16  La.  Ann.  222,  79  Am.  Dec.  578. 

Where  the  Shipper  Agrees  to  Load  His  Cattle  on 
the  cars  for  shipment,  and  accepts  a  car  not 
provided  with  bedding,  he  cannot  afterwards 
claim  damages  for  an  injury  resulting  from  a 
lack  of  bedding.  East  Tennessee,  etc.,  R.  Co. 
v.  Johnston,  75  Ala.  596,  51  Am.  Rep.  489,  22 
Am.  &  Eng.  R.  Cas.  437. 

Where  No  Objection  Made  at  the  Time.  —  So 
also  where  the  shipper  loads  his  own  cattle 
on  a  car,  without  making  any  objection  to  it, 
he  cannot  afterwards,  in  an  action  by  him, 
testify  that  there  were  other  cars  better 
adapted  to  the  purpose  of  carrying  stock  than 
the  one  furnished  him.  Chicago,  etc.,  R.  Co. 
v.  Van  Dresar,  22  Wis.  511. 

Shipper  Informed  —  Offered  More  Suitable  Cars 
at  Higher  Bate.  —  The  rule  of  the  text  is  par- 
ticularly true  where  the  shipper,  at  the  time  of 
the  shipment,  was  informed  of  the  defect 
which  afterward  caused  the  loss  of  his  animal, 


and  was  offered  a  more  suitable  car  if  he 
would  pay  a  higher  rate  of  freight,  such- 
higher  rate  appearing  to  be  not  unreasonable, 
but  decided  to  use  the  first  car.  Coupland  v. 
Housatonic  R.  Co.,  61  Conn.  531,  55  Am.  & 
Eng.  R.  Cas.  380. 

Snipper  Recognizing  Defects  and  Attempting  to 
Repair  Them  without  Advising  Carrier.  —  In 
Betts  v.  Farmers'  L.  &  T.  Co.,  21  Wis.  8o, 
91  Am.  Dec.  460,  the  owner  of  the  cattle 
shipped,  or  his  agent,  knew  of  the  weak  and 
unsafe  condition  of  the  door  of  the  car  into 
which  the  cattle  had  been  put  for  transporta- 
tion, and  attempted  to  fix  it  up  without  in- 
forming the  company's  agent,  who  did  not 
know  of  the  defect  and  who  testified  that  the 
car  "  looked  all  right,"  though  he  did  not  ex- 
amine it  closely.  It  was  held  that  there  could 
be  no  recovery  against  the  defendant  company 
for  a  loss  resulting  from  the  defect  mentioned. 
See  also  Miltimore  v.  Chicago,  etc.,  R.  Co.,  37 
Wis.  190. 

Where  Shipper  Insists  on  Using  Cars  of  Another 
Company.  —  In  Illinois  Cent.  R.  Co.  v.  Hall,  58 
111.  409,  11  Am.  Ry.  Rep.  95,  which  was  an 
action  to  recover  for  the  loss  of  certain  hogs 
which  had  escaped  from  the  cars  in  course  of 
transportation  by  the  defendant  company,  it 
appeared  that  the  bill  of  lading  provided  that 
the  hogs  should  be  taken  care  of  by  the  owner, 
and  that  the  company  should  not  be  liable  for 
their  escaping  except  in  case  of  a  collision  or 
of  the  cars  being  thrown  from  the  track.  The 
hogs  were  shipped  in  the  car  of  another  com- 
pany, selected  by  the  plaintiff,  he  refusing  to 
use  the  cars  of  the  defendant  company.  It 
was  held  that  if  the  hogs  escaped  by  reason 
of  any  defect  in  the  door  or  its  fastenings  of 
which  the  defendant  was  ignorant,  the  defend- 
ant was  not  liable,  the  shipper  having,  by  his 
own  act,  assumed  all  risks. 

Missouri  Statute  Requiring  Trap-doors.  —  Under 
Rev.  Stat,  of  Missouri,  1889,  §§  2590,  2597, 
which  require  carriers  of  live  stock  to  provide 
trap-doors  in  the  roof  of  every  stock  car,  it  is 
held  that  a  shipper  may  recover  for  a  loss  re- 
sulting from  the  want  of  such  doors,  although 
he  may  have  known  the  car  was  without  them 
when  he  shipped  his  cattle  in  them.  Paddock 
v.  Missouri  Pac.  R.  Co.,  1  Mo.  App.  Rep.  87.. 
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to  accept  the  cars  offered  him  by  the  carrier,  he  is  not  precluded  from  recover- 
ing for  any  loss  sustained  through  defects  in  the  cars.1  The  carrier  cannot,  by 
such  a  course,  evade  its  liability  for  a  breach  of  its  duty  to  furnish  suitable  cars.2 
Shipper  Must  Be  Fully  Informed. —  In  order  for  the  carrier  to  be  relieved  from 
liability  by  the  shipper's  acceptance  of  the  cars,  it  must  appear  that  he  was 
fully  informed  of  the  defects,  the  risks  of  which  he  assumed.  He  will  not 
be  held  to  have  assumed  any  risk  not  clearly  apparent  and  of  which  he  was- 
ignorant.3 

d.  Effect  of  Recital  in  Bill  of  Lading  —  Burden  of  Proof.  —  A  mere 
recital  in  the  bill  of  lading  or  contract  of  shipment  that  the  shipper  had 
examined  the  cars  and  found  them  safe  and  suitable  does  not  estop  the 
shipper  to  show  that  the  cars  were  in  fact  unsafe,  but  merely  puts  the  burden 
of  proof  upon  him  to  show  that  they  were  not  safe.4 

Agreement  of  Shipper  to  Inspect  Cars  —  Good  Faith.  —  It  seems,  however,  that  when 
the  shipper  agreed,  in  the  bill  of  lading,  to  examine  the  cars  in  which  his  stock 
were  to  be  shipped,  and  to  assume  all  risks  as  to  accidents  or  losses  occurring 
through  the  insecurity  of  or  defects  in  such  cars,  he  will  be  bound  thereby, 
unless  it  appears  that  he  was  given  no  opportunity  to  inspect  the  cars  or  to 
make  objection  to  them.  Such  an  agreement  is  binding  only  when  it  is  made 
in  good  faith  and  for  the  purposes  expressed  in  it.* 


1 .  When  Acceptance  of  Car  Is  No  Waiver  of  De- 
fects.—  Ogdensburg,  etc.,  R.  Co.  v.  Pratt,  49 
How.  Pr.  (U.  S.  Supreme  Ct.)  84;  Wallingford 
v.  Columbia,  etc.,  R.  Co.,  26  S.  Car.  258,  30 
Am.  &  Eng.  R.  Cas.  47. 

In  Kansas  City,  etc.,  R.  Co.  v.  Holland,  68 
Miss.  351,  45  Am.  &  Eng.  R.  Cas.  356,  note, 
the  plaintiff,  desiring  to  ship  a  jack  and  four 
mules  over  the  defendant  company's  road, 
was  informed  by  the  company's  agent  that  it 
had  no  stock  cars  and  could  give  him  nothing 
but  a  box  car.  The  plaintiff  agreed  to  accept 
the  box  car  if  the  doors  of  the  same  were  slat- 
ted instead  of  being  closed.  The  animals 
were  delivered  to  the  company  and  loaded  on 
the  box  car.  Just  as  the  train  was  starting, 
the  agent  presented,  and  had  the  shipper 
sign,  a  special  contract  of  shipment.  Among 
other  things,  the  contract  provided  that  the 
plaintiff,  "  having  examined  the  same,  hereby 
accepts  for  such  transportation  the  cars  pro- 
vided by  said  company  to  be  used  for  the  trans- 
portation of  said  stock."  It  also  provided 
that  the  shipper  assumed  the  risk  of  all  losses 
resulting  from  heat,  suffocation,  etc.  The 
doorway  of  the  box  car  was  not  slatted,  but 
was  closed;  and  the  jack  died  from  suffoca- 
tion. It  was  held  that  the  shipper's  accept- 
ance went  no  further  than  the  acceptance  of  a 
box  car  properly  slatted,  and  that  the  suffoca- 
tion from  want  of  ventilation  was  not  one  of 
the  risks  assumed  by  him.  The  company  was 
therefore  held  liable. 

2.  See  Schouler  on  Bailm.,  £  422;  Ogdens- 
burg,  etc.,  R.  Co.  v.  Pratt,  22  Wall.  (U.  S.)  123, 
affirming  Pratt  v.  Ogdensburg,  etc.,  R.  Co., 
I02  Mass.  557.  In  the  opinion  of  the  state  court 
in  this  case  it  is  said  that  in  order  for  the  car- 
rier to  be  relieved  from  liability,  the  shipper 
must  not  only  have  known  of  the  defect  caus- 
ing the  loss,  but  must  have  expressly  agreed 
to  assume  the  risk  of  loss  therefrom. 

And  in  another  case  it  was  held  that  the 
mere  presence  of  the  shipper  while  the  stock 
were  being  loaded,  he  having  no  control  over 
the  train  or  the  company's  servants,  will  not 


lessen  the  company's  responsibility  for  failing 
to  furnish  proper  cars.  Peters  v.  New  Orleans, 
etc.,  R.  Co.,  16  La.  Ann.  222,  79  Am.  Dec.  578. 

3.  Shipper  Must  Have  Been  Fully  Informed  of 
Defects.  —  Harris  v.  Northern  Indiana  R.  Co.. 
20  N.  Y.  232. 

Shipper  Not  Charged  with  Knowledge  of  Defect 
Not  Patent. — The  failure  of  the  shipper  to 
notice  a  defect  in  the  car  not  easily  recognized, 
and  consisting  of  apertures  between  the  slats 
so  large  as  to  permit  the  feet  of  horses  to  go 
through,  is  not  such  negligence  on  his  part  as 
will  preclude  a  recovery  by  him  for  injuries  to 
his  horses  resulting  from  their  getting  their 
feet  through  such  apertures  and  being  unable 
to  get  them  back.  Union  Pac.  R.  Co.  v. 
Rainey.  19  Colo.  225,  61  Am.  &  Eng.  R.  Cas. 
302.  See  also  as  to  a  similar  defect  in  cars, 
Haynes  v.  Wabash  R.  Co.,  54  Mo.  App.  582. 

4.  Western  R.  Co.  v.  Harwell,  91  Ala.  340,. 
45  Am.  &  Eng.  R.  Cas.  358,  97  Ala.  341,  55 
Am.  &  Eng.  R.  Cas.  455.  See  generally  the 
titles  Bills  of  Lading,  vol.  4,  p.  507;  Car- 
riers of  Goods,  ante. 

In  Gulf,  etc.,  R.  Co.  v.  Wilhelm,  3  Tex. 
App.  Civ.  Cas.,  §  457,  it  was  held  that  the  car- 
rier could  not  set  up  in  defense  to  an  action 
for  injuries  to  live  stock  during  their  transpor- 
tation a  provision  in  the  contract  of  shipment 
that  the  shipper  agreed  to  accept  the  cars  fur- 
nished to  him  by  the  carrier,  in  so  far  as  it 
tended  to  relieve  the  carrier  from  liability  for 
injuries  caused  by  its  negligence  in  supplying 
defective  or  insufficient  cars.  Such  a  stipula- 
tion is  unreasonable  as  attempting  to  relieve 
the  carrier  from  liability  for  its  own  negligence. 

5.  Shipper  Agreeing  to  Examine  Cars.  —  Squire 
v.  New  York  Cent.  R.  Co.,  98  Mass.  239,  93 
Am.  Dec.  162,  55  Am.  &  Eng.  R.  Cas.  397, 
note.  Compare  Welsh  v.  Pittsburg,  etc.,  R. 
Co.,  10  Ohio  St.  65,  75  Am.  Dec.  490. 

There  is  a  question  whether  it  is  not  the 
duty  of  a  railroad  company  to  use  cars  that 
are  secure  and  no  others.  And  it  seems  that 
there  must  always  be  considered  in  this  con- 
nection the  fact  that  the  company,  being  con- 
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e.  Cars  Furnished  BY  Another  Carrier. —The  carrier  is  bound  to 
provide  a  car  reasonably  suitable  for  the  conveyance  of  live  stock  tendered  for 
transportation,  and  if  it  accepts  a  defective  car  from  a  connecting  line  in  which 
the  stock  were  originally  loaded,  and  hauls  it  on  to  its  destination  on  its  own 
line,  it  is  liable  for  a  loss  resulting  from  defects  in  such  car,  and  cannot  plead 
in  defense  the  fact  that  the  car  belonged  to  and  was  furnished  to  the  shipper  by 
another  company.1 

V.  Duty  during  Transportation  —  1.  Duty  to  Feed  and  Water  Stock.  —  In 
the  absence  of  special  provision  in  the  contract  of  shipment,  the  carrier  is 
bound  to  feed  and  water  live  stock  being  transported  by  it,  at  proper  intervals 
along  the  route,  and  it  will  be  liable  for  a  loss  or  injury  occurring  to  the  stock 
on  account  of  its  failure  to  do  so.a  If  it  is  necessary  to  unload  them  in  order 
to  feed  and  water  them,  the  carrier  must  do  so,  and  must  have  suitable  and 
safe  facilities  therefor.3 


stantly  engaged  in  the  transportation  of  live 
stock,  is  presumed  to  be  more  familiar  with 
the  safeguards  and  manner  of  construction  of 
cars  which  make  them  safe.  See  Gregory  v. 
West  Midland  R.  Co.,  2  H.  &  C.  944,  19  Cent. 
L.  J.  165. 

1.  Cars  of  Connecting  Carrier.  —  Combe  v. 
London,  etc.,  R.  Co.,  31  L.  T.  N.  S.  613. 

A  company  is  not  bound  to  carry  live  stock  in 
the  same  cars  in  which  it  received  them  from 
a  connecting  line.  McAlister  v.  Chicago, 
etc.,  R.  Co.,  74  Mo.  351,  7  Am.  &  Eng.  R.  Cas. 
373- 

"  The  responsibility  of  a  common  carrier 
is  to  transport  safely  and  securely,  which 
includes  *  *  *  the  necessity  of  having 
safe  appliances,  cars,  machinery,  etc.,  and 
we  know  of  no  principle  of  law  which  would 
allow  them,  when  damage  is  done  by  a 
defective  car,  to  shield  themselves  upon  the 
ground  that  said  car  belonged  to  and  was 
used  by  another  company.  When  the  car 
here  was  received  by  the  defendant,  it  was 
adopted  as  a  part  of  defendant's  train,  and  de- 
fendant then  became  as  fully  responsible  for 
its  character,  etc.,  as  if  it  was  its  own  car." 
Simpson,  C.  J.,  for  the  court,  in  Wallingford 
-v.  Columbia,  etc.,  R.  Co.,  26  S.  Car.  258,  30 
Am.  &  Eng.  R.  Cas.  40.  See  also  St.  Louis, 
-etc.,  R.  Co.  v.  Henderson,  57  Ark.  402. 

Use  of  "Palace  Horse  Cars," — In  Louisville, 
etc.,  R.  Co.  v.  Dies,  91  Tenn.  177,  the  horse 
was  shipped  in  a  "  palace  horse  car"  owned 
by  an  independent  company,  which  the  shipper 
paid  for  the  use  of  the  car.  The  contract  of 
transportation,  however,  was  made  by  the 
shipper  with  the  defendant  company.  It  was 
held  that  the  fact  that  the  car  belonged  to  and 
was  furnished  by  another  company  would  not 
relieve  the  defendant  from  liability  caused 
from  a  defect  in  such  car.  The  defendant 
company  "  was  a  common  carrier  with  respect 
to  this  shipment,  and  it  was  a  matter  of  no 
importance  who  owned  or  furnished  or  paid 
for  the  particular  car  into  which  this  stock  had 
been  loaded."  Citing  Pennsylvania  Co.  v. 
Roy,  102  U.  S.  452. 

2.  Feeding  and  Watering  Stock.  —  Illinois 
Cent.  R.  Co.  v.  Adams,  42  111.  474,  92  Am. 
Dec.  85;  Toledo,  etc.,  R.  Co.  v.  Hamilton,  76 
III.  393;  Dunn  v.  Hannibal,  etc.,  R.  Co.,  68 
Mo.  268;  Gulf,  etc.,  R.  Co.  v.  Wilhelm,  (Tex. 
App.  1891)  16  S.  W.  Rep.  109;  Abrams  v. 
Milwaukee,  etc.,  R.  Co.,  87  Wis.  485,  41  Am. 


St.  Rep.  55,  61  Am.  &  Eng.  R.  Cas.  313;  Taff 
Vale  R.  Co.  v.  Giles,  23  L.  J.  Q.  B.  43;  Great 
Northern  R.  Co.  v.  Swaffield,  L.  R.  9  Exch. 
132,  43  L.  J.  Exch.  89;  Allday  v.  Great  West- 
ern R.  Co.,  5  B.  &  S.  903,  ri  E.  C.  L.  903,  11 
Jur.  N.  S.  12,  13  W.  R.  43. 

Pumps  at  Station  Out  of  Repair.  —  The  failure 
of  the  carrier  to  water  hogs  being  carried  by 
it  cannot  be  excused  by  showing  that  its 
pump  at  the  station  was  accidentally  out  of 
repair,  unless  it  can  show  affirmatively  that 
such  a  condition  of  affairs  was  not  due  to  its 
negligence  and  that  no  other  means  of  water- 
ing the  hogs  could  be  had.  Toledo,  etc.,  R. 
Co.  v.  Thompson,  71  111.  434. 

3.  Nature  and  Extent  of  the  Duty  —  Detention 
of  Train  —  Question  for  Jury. —  In  Harris  v. 
Northern  Indiana  R.  Co.,  20  N.  Y.  233,  the 
train  conveying  the  plaintiff's  cattle  was  de- 
tained sixteen  hours  at  an  intermediate  station, 
in  constant  readiness  to  start  as  soon  as  an- 
other train,  which  was  belated,  should  arrive. 
The  plaintiff  proposed  to  take  the  cattle  out  and 
water  them,  but  refrained  on  being  informed 
by  the  carrier's  agents  that  the  cars  might 
start  within  a  period  too  brief  for  that  purpose. 
The  court  held  that  it  was  for  the  jury  to  say 
whether  this  amounted  to  a  refusal  by  the 
carrier  to  permit  them  to  be  taken  out.  It 
was  further  held  that  the  carrier,  having  entire 
control  over  the  train,  was  responsible  for  an 
injury  to  the  cattle  from  their  not  being  fed 
and  watered  at  the  place  of  detention;  that 
the  plaintiff  had  done  his  duly;  he  could  not 
be  required  to  demand  that  the  train  should 
proceed  immediately,  nor  to  persist  in  attempt- 
ing to  water  his  stock  until  forcibly  resisted. 

In  Dunn  v.  Hannibal,  etc.,  R.  Co.,  68  Mo. 
268,  it  is  held  that  a  railroad  company  trans- 
porting live  stock  must  not  only  have  the 
proper  machinery  and  facilities  for  unload- 
ing them  whenever,  in  the  course  of  transit,  it 
may  be  necessary  to  unload  them  for  exercise 
and  refreshment,  but  also  to  unload,  feed,  and 
water  them  at  the  journey's  end,  if  there  be 
delay  in  making  delivery  over  and  discharg- 
ing the  carrier  from  liability,  and  if  the  health 
of  the  animals  requires  this  to  be  done.  Com- 
pare Cragin  v.  New  York  Cent.  R.  Co.,  51  N. 
Y.  61,  10  Am.  Rep.  559. 

In  an  action  against  a  carrier  for  damages 
resulting  from  its  failure  to  feed  and  water 
the  stock,  it  is  proper  for  the  court  to  instruct 
the  jury  to  find  for  the  shipper  if  the  carrier 
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2.  Duty  in  Other  Respects  —  Excessive  Heat  —  Overcrowding.  —  The  carrier, 
in  addition  to  affording  live  stock  food,  water,  and  rest,  is  bound  to  take  all 
such  other  precautions  for  their  safe  transportation  as  reasonable  prudence 
would  suggest. 

To  Prevent  Injury  from  Excessive  Heat.  —  Where  hogs  are  being  carried  and  are  in 
danger  of  becoming  overheated,  the  carrier  must  throw  water  on  them  to 
prevent  the  danger.1 

To  Prevent  Stock  from  Injuring  One  Another.  —  It  must  keep  a  reasonably  careful 
watch  over  the  stock  during  the  entire  journey,  to  prevent  their  injuring  each 
other  or  themselves  by  "  piling  up,"  or  crowding,*  or  in  other  ways. 

Summary  —  General  Duty  of  Supervision. —  In  short,  the  carrier  is  bound  to  exercise 
all  the  care  which  a  reasonably  prudent  man  would  exercise  in  the  care  of  his- 
own  stock  while  they  were  being  transported.3 

Where  Duty  Assumed  by  Shipper  —  Opportunity  and  Facilities  to  be  Afforded.  —  If  this 
duty  of  caring  for  the  stock  is  assumed  by  the  shipper,  he  must  be  afforded 
reasonable  opportunity  and  facilities  for  attending  to  them  properly.4 

Unloading  Temporarily  for  Rest.  —  Whenever,  in  the  course  of  the  transportation, 
the  safety  of  the  animals  requires  that  they  be  unloaded  temporarily  for  rest  or  in 
order  to  be  differently  loaded,  it  is  the  carrier's  duty  to  side-track  the  car  and 
either  unload  the  car  or  afford  the  shipper  opportunity  for  doing  so.5    In  the 


failed  to  deliver  the  cattle  according  to  con- 
tract, and  delivered  them  in  a  bad  condition  — 
not  worth  as  much  as  when  shipped  —  there 
being  no  evidence  upon  which  the  jury  could 
find  damages  against  the  carrier  except  for 
failure  to  feed  and  water.  Taylor,  etc.,  R. 
Co.  v.  Montgomery,  4  Tex.  App.  Civ.  Cas., 
§  237,  (Tex.  App.  1891)  16  S.  W.  Rep.  178. 

Value  of  Stock.  —  In  an  action  for  damages 
caused  by  a  failure  to  feed  and  water  stock  in 
transit,  the  declaration  or  complaint  need  not 
allege  the  value  of  the  stock.  A  plaintiff  is 
not  bound  to  plead  his  evidence.  Galveston, 
etc.,  R.  Co.  v.  Williams,  (Tex.  Civ.  App.  1894) 
25  S.  W.  Rep.  311. 

1.  Must  Throw  Water  over  Hogs  Liable  to 
Become  Overheated. —  Illinois  Cent.  R.  Co.  v. 
Adams,  42  111.  474,  92  Am.  Dec.  85;  Toledo, 
etc.,  R.  Co.  v.  Thompson,  71  111.  434;  Toledo, 
etc.,  R.  Co.  v.  Hamilton,  76  111.  393.  See  also 
Missouri  Pac.  R.  Co.  v.  Cornwall,  70  Tex.  611. 

2.  Must  Prevent  Crowding.  —  Kinnick  v.  Chi- 
cago, etc.,  R.  Co.,  69  Iowa  665,  27  Am.  &  Eng. 
R.  Cas.  55. 

3.  General  Duty  of  Supervision.  —  Thus  the 
carrier  is  liable  for  the  loss  of  an  animal  from 
suffocation  which  might  have  been  prevented. 
Sturgeon  v.  St.  Louis,  etc.,  R.  Co.,  65  Mo. 
569.  Or  for  a  horse  which  is  strangled  by  its 
halter,  where  proper  attention  could  have 
averted  the  injury.  Harrison  v.  Missouri  Pac. 
R.  Co.,  74  Mo.  364,  41  Am.  Rep.  318.  See 
Heller  v.  Chicago,  etc.,  R.  Co.,  (Mich.  1896)  66 
N.  W.  Rep.  667. 

4.  See  infra,  this  section,  Duty  Assumed  by 
Shipper. 

In  Dawson  v.  St.  Louis,  etc.,  R.  Co.,  76  Mo. 
514,  live  stock  were  shipped  under  a  special 
contract  requiring  the  owner  to  care  for  the 
same  during  transportation.  In  a  suit  for  in- 
juries there  was  evidence  tending  to  show  that 
the  train  did  not  stop  long  enough  to  allow 
the  owner  to  properly  care  for  them,  and,  upon 
inquiry  by  him  whether  the  train  would  stop 
at  a  station  long  enough  to  allow  him  to  do  so, 
he  was  told  by  the  conductor  to  lie  down,  that 
the  brakeman  was  looking  after  the  cattle.  It 


was  held  that  the  question  of  the  company's 
negligence  was  properly  submitted  to  the  jury. 

Contributory  Negligence  of  Shipper  —  Unwar- 
ranted Interference.  —  The  carrier  cannot  be 
held  liable  for  a  loss  or  injury  to  a  horse 
shipped  over  its  line,  caused  by  the  improper 
or  unwarranted  interference  of  the  plaintiff  or 
his  agent  with  the  management  of  the  car  by 
the  servants  and  employees  of  the  carrier.. 
Roderick  v.  Baltimore,  etc.,  R.  Co.,  7  W.  Va. 
54- 

5.  Duty  to  Side-track  Car  for  Purpose  of  Tempo- 
rary Unloading.  —  See  Illinois  Cent.  R.  Co.  71. 
Peterson,  68  Miss.  454,  49  Am.  &  Eng.  R.  Cas. 
171 ;  Gulf,  etc.,  R.  Co.  v.  Kemp,  (Tex.  Civ. 
App.  1895)  30  S.  W.  Rep.  714. 

In  Coupland  v.  Housatonic  R.  Co.,  61  Conn. 
531.  55  Am.  &  Eng.  R.  Cas.  380,  the  carrier's 
agents  were  informed  that  the  animals  were 
becoming  frightened  and  were  in  danger  of 
being  injured  or  killed  by  further  transporta- 
tion. It  was  held  that  it  was  the  carrier's 
duty  to  side-track  the  car,  upon  the  request  of 
the  plaintiff's  agents,  if  it  could  have  done  so 
with  reasonable  convenience;  and  whether  or 
not  the  defendant  was  guilty  of  negligence  in 
not  stopping  the  car  was  a  question  for  the 
jury,  taking  into  consideration  the  value  of 
the  animals  and  the  fact  that  their  ultimate- 
destination  was  but  a  short  distance  fur- 
ther on. 

Where  Cattle  and  Hogs  are  Shipped  in  the  Same 
Car,  and  are  found  to  be  suffering,  it  is  no  ex- 
cuse for  a  refusal  on  the  part  of  the  con- 
ductor to  lay  off  the  car  in  order  that  they 
might  be  unloaded,  that  the  company's  stock 
pens  at  the  station  were  unsafe  for  hogs,  par- 
ticularly where  no  reason  is  shown  why  the 
cattle  alone  could  not  have  been  unloaded. 
It  was  the  company's  duty  to  keep  stock  pens 
in  good  order,  and  it  could  not  set  up  its  own 
negligence  as  a  defense.  Johnson  v.  Alabama,, 
etc.,  R.  Co.,  69  Miss.  191,  30  Am.  St.  Rep.  534. 

Where  Transportation  Is  under  a  Special  Con- 
tract.—  Where  a  shipper  hires  an  entire  car 
and  loads  it  with  "  emigrant  movables,"  in- 
cluding horses,  under  a  contract  requiring  him 
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maimer  of  unloading,  and  in  the  time  and  manner  of  reloading,  the  same 
duties  exist  as  when  the  cattle  are  originally  loaded  or  are  being  unloaded  at 
their  destination.1 

Fire  from  Engine  Communicated  to  Cattle  —  Management  of  Trains.  —  The  Carrier's  duty 

with  regard  to  the  safe  transportation  of  stock  embraces  the  duty  to  so  man- 
age and  equip  its  engines  and  trains  that  no  injury  will  be  likely  to  occur. 
Thus  the  carrier  is  liable  for  a  loss  caused  by  the  hay  or  straw  in  the  cattle  car 
catching  fire  from  the  sparks  emitted  by  a  passing  engine,2  or  for  so  hauling 
cars  in  which  cattle  are  being  carried  as  to  subject  them  to  unnecessary 
danger  or  suffering.3 

3.  Duty  Declared  by  Statute.  —  In  several  of  the  states,  the  duty  of  the  ear- 
ner to  provide  food,  water,  and  rest  for  stock  in  course  of  transportation  is 
declared  by  statute,  and  a  penalty  fixed  for  a  failure  to  discharge  it.4 


to  feed  and  care  for  the  animals,  and  to  accom- 
pany the  car  and  load  and  unload  it,  at  his 
own  risk  and  expense,  and  exempting  the  com- 
pany from  liability  for  delays,  the  company  is 
not  required  to  lay  the  car  off  at  some  point 
along  the  route  for  the  purpose  of  allowing 
the  horses  to  be  rested  and  the  loading  of  the 
car  rearranged.  If  a  lay-off  on  the  route  be- 
comes necessary  in  order  to  save  the  horses 
from  death,  the  shipper  cannot  insist  that  the 
car  be  laid  off  and  then  carried  on  under  the 
same  contract.  His  right  to  the  lay-off  de- 
pends upon  his  contracting  anew  for  the  use 
of  the  car  for  a  longer  time;  and  if  he  refuses 
to  do  this,  the  company  may  continue  the 
journey  without  any  liability  for  loss  of  or  in- 
jury to  the  horses.  The  United  States  statute 
will  not  control  the  rights  of  the  parties.  Illi- 
nois Cent.  R.  Co.  v.  Peterson,  68  Miss.  454,  49 
Am.  &  Eng.  R.  Cas.  171.  See  infra,  this  sec- 
tion, Statutory  Penalty  for  Keeping  Cattle  Con- 
fined. 

1.  Facilities  for  Unloading  and  Reloading 
Must  be  Furnished.  —  Feinberg  v.  Delaware, 
etc.,  R.  Co.,  52  N.  J.  L.  451,  45  Am.  &  Eng.  R. 
Cas.  348;  International,  etc.,  R.  Co.  v.  McRae, 
S2  Tex.  614,  27  Am.  St.  Rep.  926;  and  see  supra, 
this  title,  Duty  to  Furnish  Facilities  for  Trans- 
portation —  Other  Facilities. 

Reloading  Cattle  Too  Early.  —  A  carrier,  hav- 
ing unloaded  cattle  at  an  intermediate  station 
iox  food  and  rest,  is  guilty  of  negligence  in  re- 
loading them  on  the  cars  twelve  hours  before 
the  train  is  to  leave.  And  it  will  be  liable  for 
losses  resulting  therefrom  although,  by  its 
contract,  it  is  exempt  from  liability  for  losses 
resulting  from  delay.  Alabama,  etc.,  R.  Co. 
■v.  Sparks,  71  Miss.  757. 

2.  Fire  from  Engine  Communicated  to  Cattle 
Car.  —  McFadden  v.  Missouri  Pac.  R.  Co.,  92 
Mo.  343,  1  Am.  St.  Rep.  721;  Holsapple  v. 
Rome,  etc.,  R.  Co.,  86  N.  Y.  275,  3  Am.  & 
Eng.  R.  Cas.  487;  Powell  v.  Pennsylvania  R. 
Co.,  32  Pa.  St.  414,  75  Am.  Dec.  564.  In  this 
last  case  the  shipper  asked  for  tan  for  bed- 
ding for  his  horses,  but  was  informed  by  the 
company's  agent  that  it  could  not  be  furnished 
by  the  company;  the  agent  informed  him, 
however,  where  he  could  get  straw.  The 
straw  was  used  by  the  shipper,  and  on  the 
route  was  ignited  by  sparks  from  an  engine, 
the  fire  injuring  the  horses.  It  was  held  that 
the  plaintiff  could  recover  for  the  injury.  See 
infra,  this  title,  Contributory  Negligence  of 
Shipper, 


3.  Management  of  Trains  —  Unnecessary  Switch- 
ing.—  Thus,  where  it  appears  that  the  trans- 
portation consumed  forty-two  hours,  although 
the  distance  was  less  than  four  hundred 
miles;  that  the  cattle  were  carried  most 
of  the  way  by  a  local  freight  train  making 
long  and  frequent  stops;  that  a  great  deal  of 
switching  was  done  without  detaching  the 
cattle  cars,  thus  jolting  and  bruising  the  cat- 
tle; and  that  very  little  water  was  given  them 
during  the  entire  time  —  a  finding  of  negligence 
on  the  part  of  the  carrier  is  justified.  Atchi- 
son, etc.,  R.  Co.  v.  Ditmars,  3  Kan.  App.  459. 

Leaving  Car  Exposed  to  Storm.  —  In  Corbett  v. 
Chicago,  etc.,  R.  Co.,  86  Wis.  82,  it  appeared 
that  the  plaintiff's  horses,  which  were  being 
carried  by  the  defendant  company,  were  in- 
jured in  consequence  of  their  exposure  dur- 
ing the  night  to  the  inclemency  of  the  weather, 
because  of  the  company's  failure  to  unload 
the  car  containing  them  on  the  evening  of 
their  arrival  as  had  been  agreed  upon.  It  was 
held  that  the  defendant  company  was  liable 
for  the  damages  thus  caused. 

4.  See  infra,  this  section,  Statutory  Penalty 
for  Keeping  Cattle  Confined. 

Texas  Statute.  —  Rev.  Slat,  of  Texas,  art. 
284,  provides  that  every  railroad  company 
shall  feed  and  water  cattle  being  transported 
over  its  road,  and  in  case  of  default  shall  be 
liable  for  all  damages  resulting  therefrom,  and 
also  for  a  fixed  penalty.  The  court  of  appeals 
held  that  the  act  was  valid  even  as  applied  to 
an  interstate  shipment,  where  the  default  com- 
plained of  occurred  entirely  within  the  state; 
that  it  was  not  in  conflict  with  the  federal  stat- 
ute against  the  confinement  of  cattle  for  more 
than  twenty-eight  consecutive  hours.  And 
the  fact  that  the  act  required  the  carrier  to 
feed  and  water  the  cattle  "sufficiently  "  would 
not  render  it  too  indefinite  to  support  an 
action  for  the  penalty.  But  this  holding  was 
reversed  in  the  supreme  court  and  the  statute 
held  not  to  apply  to  an  interstate  shipment. 
Gulf,  etc.,  R.  Co.  v.  Gray,  87  Tex.  312,  61  Am. 
&  Eng.  R.  Cas.  321,  note,  reversing  (Tex.  Civ. 
App.  1894)  24  S.  W.  Rep.  837. 

Whether  the  facts  are  such  as  to  call  for  the 
penalty  is  a  question  for  the  jury.  And  if 
they  find  a  verdict  for  the  penalty  and  for 
actual  damages,  the  case  will  not  be  reversed 
because  an  instruction  by  the  trial  court  con- 
fined the  alleged  negligence  of  the  carrier  to 
one  station,  the  proof  showing  that  the  only 
attempt  made  and  the  only  opportunity  given 
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4.  Duty  Assumed  by  Shipper  —  General  Rule.  —  The  duty  as  to  the  care  of  the 
stock,  feeding  and  watering  them,  may  be  imposed  upon  the  shipper  or  owner 
by  the  terms  of  the  contract  of  shipment.  If  the  shipper  volunteers  or  under- 
takes to  assume  this  duty,  he  alone  is  responsible  for  a  neglect  to  discharge  it.1 


to  water  and  feed  the  stock  were  at  that  sta- 
tion. Galveston,  etc.,  R.  Co.  v.  Thompson, 
(Tex.  Civ.  App.  1893)  23  S.  W.  Rep.  930.  See 
Missouri  Pac.  R.  Co.  v.  Texas,  etc.,  R.  Co.,  41 
Fed.  Rep.  913,  42  Am.  &  Eng.  R.  Cas.  537, 
note. 

Statutory  Grounds  for  Penalty  Must  be  Alleged 
and  Proved.  —  In  order  to  recover  the  penalty, 
under  the  statute,  the  statutory  grounds  of 
liability  must  be  particularly  set  forth  in  the 
pleadings  and  clearly  established  by  the 
proof.  Where  two  places  were  alleged  to  be 
feeding  stations  on  the  route,  and  the  evidence 
showed  that  the  cattle  were  fed  at  one  of 
these,  and  it  did  not  appear  whether  they  were 
fed  at  the  other  or  not,  there  could  be  no  re- 
covery. Good  v.  Galveston,  etc.,  R.  Co.,  (Tex. 
1889)  11  S.  W.  Rep.  854,  40  Am.  &  Eng.  R. 
Cas.  98. 

1.  Where  Shipper  Assumes  Duty  of  Caring  for 
Stock.  —  South,  etc.,  Alabama  R.  Co.  v.  Hen- 
lein,  52  Ala.  606,  23  Am.  Rep.  578 ;  Western  R. 
Co.  v.  Harwell,  91  Ala.  340,  45  Am.  &  Eng.  R. 
Cas.  358;  Central  R.  Co.  v.  Bryant,  73  Ga. 
722;  Duvenick  v.  Missouri  Pac.  R.  Co.,  57 
Mo.  App.  550;  Cragin  v.  New  York  Cent.  R. 
Co.,  51  N.  Y.  61,  10  Am.  Rep.  559;  Heineman 
v.  Grand  Trunk  R.  Co.,  31  How.  Pr.  (Buffalo 
Super.  Ct.)  430. 

Illustrations.  —  The  special  contract  of  ship- 
ment provided  that  the  shipper  or  his  agent 
should  accompany  the  stock  while  in  transitu, 
and  contained  a  condition  that,  in  case  of  ac- 
cident or  delay,  it  should  be  the  duty  of  the 
shipper  or  his  agent  to  feed,  water,  and  take 
care  of  the  stock.  It  was  held  that  the  trial 
court  erred  in  refusing  to  charge  thi»t  "under 
this  contract  it  was  the  duty  of  the  plaintiff  or 
one  of  his  agents  to  accompany  this  stock, 
and,  if  the  loss  or  damage  was  the  result  of 
his  not  accompanying  the  stock,  then  he  could 
not  recover."  Georgia  R.,  etc.,  Co.  v.  Reid, 
91  Ga.  377,  55  Am.  &  Eng.  R.  Cas.  363. 

Where  the  shipper  contracts  that  "  in  case 
of  accidents  to  or  delays  of  time  from  any  cause 
whatever"  he  "is  to  feed,  water,  and  take 
proper  care  of  the  stock  at  his  own  expense,"  he 
cannot  recover  for  injuries  resulting  from  his 
failure  to  perform  his  undertaking,  although 
the  carrier  may  have  consumed  more  time 
than  was  necessary  in  the  transportation. 
Boaz  v.  Central  R.  Co.,  87  Ga.  463. 

In  Louisville,  etc.,  R.  Co.  v.  Trent,  11  Lea 
(Tenn.)  82,  16  Am.  &  Eng.  R.  Cas.  170,  it  ap- 
peared that  the  contract  of  shipment  provided: 
"  It  is  further  agreed  that  in  case  of  accident 
to  or  delay  of  time  from  any  cause  whatever, 
the  owners  and  shippers  are  to  feed,  water, 
and  take  proper  care  of  the  stock."  The  trial 
court  charged  the  jury  that  in  all  cases  of  un- 
avoidable delay  the  company  was  bound  to 
feed  and  water  the  stock.  It  was  held  that 
this  was  error;  the  fact  that  the  contract  pro- 
vided that  the  shipper  or  owner  should  feed 
and  water  the  stock  in  certain  cases  did  not 
impliedly  impose  that  duty  upon  the  company 
in  every  other  case. 


Shipper's  Failure  to  Feed  and  Water  —  Con- 
tributory Negligence.  —  In  an  action  against 
the  defendant  company  for  injuries  to  horses, 
the  company  defended  on  the  ground  that  the 
injuries  were  due  to  the  contributory  negli- 
gence of  the  shipper  in  failing  to  feed  and 
water  the  horses  as  he  had  agreed  to  do.  The 
evidence  tended  to  show  that  when  the  defend- 
ant company  received  the  horses  from  a  preced- 
ing carrier  they  were  in  apparently  good  condi- 
tion ;  that  they  were  not  transferred  and 
started  on  the  defendant's  road  until  several 
hours  after  their  arrival  on  the  other  road,  and 
that  the  owner  was  prevented  from  feeding 
and  watering  them  by  being  informed  by  the 
train-dispatcher  that  they  would  be  forwarded 
promptly.  But  such  evidence  was  contradicted 
by  the  company.  It  was  held  that  the  ques- 
tion of  contributory  negligence  was  for  the 
jury,  and  that  it  was  error  to  charge,  as  a 
matter  of  law,  that  there  was  no  contributory 
negligence  if  the  owner  was  informed  that  the 
horses  would  be  forwarded  promptly.  Mobile, 
etc.,  R.  Co.  v.  Mullins,  70  Miss.  730. 

If  the  shipper  contracts  to  accompany  the 
stock  and  assume  control  of  them,  he  cannot 
recover  for  a  loss  or  injury  to  them  in  course 
of  transportation  unless  his  declaration  alleges 
that  the  loss  or  injury  was  not  due  to  his  own 
neglect  of  duty.  Terre  Haute,  etc.,  R.  Co.  v. 
Sherwood, 132  Ind.  129,  32  Am.  St.  Rep.  239. 

Shipper  Not  Relieved  from  Duty  by  Delay.  — 
The  fact  that  within  two  hours  after  transpor- 
tation has  commenced  a  delay  occurs  in  con- 
sequence of  a  wreck  on  the  road,  whereby  the 
cattle  are  detained  twenty  hours  at  the  inter- 
mediate station,  does  not  justify  the  shipper 
in  rescinding  the  special  contract  of  carriage 
whereby  he  assumed  the  duty  of  caring  for  the 
cattle,  and  in  abandoning  them  so  as  to  cast 
upon  the  carrier  the  duty  of  caring  for  them. 
And  he  cannot  recover  for  damages  alleged 
to  have  been  caused  by  the  delay,  although 
the  wreck  was  due  to  the  carrier's  negligence, 
if  it  appears  that  no  damage  would  have  been 
sustained  by  the  cattle  had  he  remained  to 
attend  to  them.  Fort  Worth,  etc.,  R.  Co.  v. 
Daggett,  87  Tex.  322,  61  Am.  &  Eng.  R.  Cas. 
323,  reversing  {Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  186. 

Shipper's  Agent  Becoming  an  Employee  of 
Carrier.  —  The  fact  that  the  shipper's  agent, 
in  charge  of  the  cattle,  left  his  master's  em- 
ploy and  became  an  employee  of  the  carrier, 
will  not  relieve  the  shipper  from  the  duty  to 
care  for  the  stock,  whether  such  duty  exists 
by  virtue  of  a  special  contract  or  under  the 
federal  statute.  U.  S.  Rev.  Stat.,  §  4386;  Fort 
Worth,  etc.,  R.  Co.  v.  Daggett,  87  Tex.  322,  61 
Am.  &  Eng.  R.  Cas.  322. 

Insufficiency  of  Facilities.  —  Where,  by  the 
terms  of  the  contract  for  the  transportation  of 
sheep,  the  shipper  is  to  care  for  them  while  in 
transit,  and  attend  to  loading  and  unloading 
them,  and  assume  all  risks  incident  thereto, 
and  of  all  injuries  from  any  cause,  he  cannot 
cast  the  duty  upon  the  carrier  of  caring  for  the 
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Carrier's  Obligation.  —  But  even  when  such  duties  are  expressly  assumed  by  the 
shipper,  the  carrier  is  still  bound  to  furnish  him  proper  facilities  and  oppor- 
tunities for  attending  to  them,  and  is  liable  for  losses  resulting  from  its  failure 
tn  do  so.1  The  management  and  control  of  trains  is  in  its  own  hands,  and  the 
faeilities  for  loading  and  unloading  along  the  route  are  its  property,  and  it  can- 
not, by  any  contract,  release  itself  from  liability  for  a  failure  so  to  exercise 
control  of  its  property  as  to  allow  the  shipper  to  discharge  the  duties  he  has 
assumed.2 


sheep  after  being  unloaded  at  their  destina- 
tion, although  its  stock  yards  were  too  small 
to  hold  them  all.  Myers  v.  Wabash,  etc.,  R. 
Co.,  90  Mo.  98,  27  Am.  &  Eng.  R.  Cas.  53. 

1.  Carrier  Must  Furnish  Proper  Facilities  for 
Feeding,  Etc.  —  Wabash,  etc.,  R.  Co.  v.  Pratt, 
15  111.  App.  177;  Johnson  v.  Alabama,  etc.,  R. 
Co.,  69  Miss.  191,  30  Am.  St.  Rep.  534;  Duve- 
niclt  v.  Missouri  Pac.  R.  Co.,  57  Mo.  App.  550; 
Dunn  v.  Hannibal,  etc..  R.  Co..  68  Mo.  268; 
Lowenstein  v.  Wabash  R.  Co.,  1  Mo.  App.  Rep. 
592,  63  Mo.  App.  6S;  Galveston,  etc.,  R.  Co.  v. 
Ivey,  (Tex.  Civ.  App.  1893)  23  S.  W.  Rep.  321; 
International,  etc.,  R.  Co.  v.  McRae,  82  Tex. 
614,  27  Am.  St.  Rep.  926;  Gulf,  etc.,  R.  Co.  v. 
Gann,  8  Tex.  Civ.  App.  620;  Fort  Worth,  etc., 
R.  Co.  v.  Daggett,  87  Tex.  322. 

Illustrations.  —  In  Bryant  v.  Southwestern 
R.  Co.,  68  Ga.  805,  6  Am.  &  Eng.  R.  Cas.  388, 
the  defendant  company  received  a  car  load  of 
mules,  to  be  delivered  at  A.  It  was  expressly 
agreed  that  the  company  was  not  to  be 
charged  with  the  duty  of  feeding  or  watering 
the  mules,  but  that  it  should  afford  the  ship- 
per proper  facilities  for  doing  so.  The  com- 
pany negligently  carried  the  mules  forty  miles 
beyond  A.,  and  they  remained  there  in  the  cars 
two  days,  without  food,  water,  or  care.  It 
was  held  that  the  company  was  responsible 
for  the  damages  thus  occasioned. 

Where  the  injuries  to  the  plaintiff's  stock 
were  caused  by  the  want  of  food,  water,  and 
attention,  resulting  from  the  failure  of  the 
carrier  to  furnish  facilities  for  attending  to 
them  at  the  point  of  destination,  the  carrier 
is  liable  although  the  shipper  has  assumed 
entire  care  of  his  stock,  the  consideration  for 
his  doing  so  being  the  carrier's  agreement  to 
provide  all  necessary  facilities.  Comer  v. 
Stewart,  97  Ga.  403. 

The  duty  to  afford  the  shipper  proper  facili- 
ties for  feeding  and  watering  his  stock  is  in- 
cumbent on  the  carrier  in  Michigan,  although 
under  the  law  of  that  state  a  carrier  of  live 
stock  is  not  a  common  carrier,  but  a  mere 
bailee  for  hire.  Smith  v.  Michigan  Cent.  R. 
Co.,  100  Mich.  148,  43  Am.  St.  Rep.  440,  61 
Am.  &  Eng.  R.  Cas.  321,  note.  In  this  case 
the  declaration  against  the  carrier  charged  it 
with  delay  and  with  denying  an  opportunity 
to  feed  and  water  the  stock.  It  was  held  that 
the  plaintiff  was  not  bound  to  show  that  the 
delay  was  wrongful,  if  it  appeared  that  the 
denial  was,  in  consequence  of  the  delay, 
wrongful.  The  delay,  though  without  fault 
on  the  part  of  the  carrier,  might  be  relied  upon 
as  constituting  the  denial  of  opportunity  a 
wrongful  act.  See  also,  as  to  this  latter  point, 
International,  etc.,  R.  Co.  v.  Lewis,  (Tex.  Civ. 
App.  1893)  23  S.  W.  Rep.  323. 

Care  during  Snow  Storm.  —  In  Feinberg  v. 


Delaware,  etc.,  R.  Co.,  52  N.J.  L.  451,45  Am. 
&  Eng.  R.  Cas.  348,  the  defendant  company's 
train,  on  which  the  plaintiff's  cattle  were  being 
carried,  was  delayed  by  a  snow  storm,  and  the 
cattle  were  unloaded  and  put  in  a  stock  yard, 
where  some  of  them  died  and  others  were  in- 
jured from  exposure  to  the  cold  and  snow. 
It  was  held  that  the  company  was  liable  for 
the  loss  and  injury;  the  fact  that  the  shipper's 
agent,  riding  on  a  free  pass,  accompanied  the 
cattle,  would  not  render  the  company  any  the 
less  liable.  The  proximate  cause  of  the  loss 
was  not  the  snow  storm  or  the  negligence  of  the 
shipper's  agent,  but  the  failure  of  the  company 
to  provide  suitable  facilities  for  the  care  of  the. 
stock.  See  also  Black  v.  Chicago,  etc.,  R.  Co., 
30  Neb.  197,  45  Am.  &  Eng.  R.  Cas.  351,  note. 

Whether  Shipper  Must  Apply  for  Facilities.  — 
Where  the  bill  of  lading  stipulates  that  the 
shipper  is  to  supply  food  and  water  to  the- 
stock,  it  is  error  to  charge  that  the  railroad  com- 
pany is  liable  if  it  omitted  to  give  him  opportu- 
nity therefor,  where  the  evidence  shows  that 
no  application  was  made  for  such  opportunity. 
Mobile,  etc.,  R.  Co.  v.  Francis,  (Miss.  1891)9 
So.  Rep.  508;  Missouri  Pac.  R.  Co.  v.  Texas, 
etc.,  R.  Co.,  41  Fed.  Rep.  913.  Contra,  Taylor,, 
etc.,  R.  Co.  v.  Montgomery,  4  Tex.  App.  Civ. 
Cas.,  §401,  16  S.  W.  Rep.  178;  Taylor,  etc.,  R. 
Co.  v.  Sublett,  (Tex.  App.  1891)  16  S.  W.  Rep. 
182;  Nashville,  etc.,  R.  Co.  v.  Heggie,  86  Ga. 
210,  22  Am.  St.  Rep.  453. 

Usage  —  Stopping  at  Particular  Point  for  Food 
and  Water.  ■ —  Where  the  oral  agreement  with 
the  carrier  provides  that  the  cars  shall  be 
stopped  and  an  opportunity  for  feeding  and 
watering  stock  be  given  at  particular  places- 
on  the  route,  and  it  further  appears  that  it  was 
the  usage  of  the  carrier  to  stop  at  such  points 
for  such  purposes,  the  carrier  will  be  bound 
by  the  oral  agreement  and  the  usage,  notwith- 
standing the  subsequent  written  contract  was 
silent  as  to  such  matters.  Lowenstein  v. 
Wabash  R.  Co.,  1  Mo.  App.  Rep.  592,  63  Mo. 
App.  68. 

2.  Harris  v.  Northern  Indiana  R.  Co.,  20  N. 
Y.  232. 

Facilities    for    Unloading  and   Reloading.  — 

Where  cattle  are  shipped  under  a  contract  pro- 
viding that  the  owner  shall  accompany  them, 
and  care  for  them  as  to  feeding,  watering, 
etc.,  and  shall  assume  all  risk  of  damage  re- 
sulting from  delay,  and  the  train  is  delayed  by 
a  flood  which  submerges  the  track,  the  com- 
pany is  not  bound  to  unload  the  cattle.  But 
upon  being  requested  by  the  owner,  it  is 
bound  to  place  the  cars  in  a  convenient  and 
accessible  place,  if  practicable,  so  that  the 
owner  can  unload  and  take  care  of  the  cattle, 
and  it  is  responsible  for  all  damages  resulting 
from  its  refusal  or  failure  to  do  so.  Bills  v. 
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How  Question  of  Shipper's  Assumption  of  the  Duty  Determined — Custom.  —  Whether  the 
shipper  has  assumed  the  duty  of  taking  care  of  his  stock  while  they  are  being- 
carried  is  a  question  to  be  determined  from  the  written  contract  of  the  parties 
or  from  the  circumstances  surrounding  the  shipment.  The  carrier  cannot 
cast  the  duty  on  the  shipper  by  mere  proof  of  a  custom  under  which  every 
shipper  of  live  stock  must  accompany  them  and  assume  the  entire  care  of 
them,  unless  it  is  shown  further  that  the  shipper  knew  of  the  custom  and 
made  no  objection  at  the  time  of  shipment.1 

Express  Contract  —  Unreasonable  Conditions  —  Want  of  Consideration.  —  In  all  other 
cases  proof  of  such  a  custom  is  insufficient ;  an  express  contract  must  be 
shown ; 2  and  the  duty  will  remain  upon  the  carrier,  even  in  the  case  of  an 


New  York  Cent.  R.  Co.,  84  N.  Y.  5,  3  Am.  & 
Eng.  R.  Cas.  318.  See  also  Nashville,  etc., 
R.  Co.  v.  Heggie,  86  Ga.  210,  22  Am.  St.  Rep. 
453- 

Loss  in  Reloading  Cattle  after  Stop  for  Feed- 
ing.—  The  defendant  railroad  company  con- 
tracted to  deliver  cattle  shipped  from  a  point 
on  its  line,  and  destined  for  a  point  on  the  line 
of  the  V.  M.  road,  to  the  latter  company  at 
Lynchburg,  and  the  plaintiff  agreed  to  load, 
transfer,  and  unload  them  at  his  own  cost. 
At  R.  a  regular  feeding  place  for  stock  in 
transitu,  necessary  arrangements  for  unload- 
ing, feeding,  and  reloading  were  provided  by 
the  company;  but  there  a  mistake  in  reload- 
ing occurred,  by  the  defendant's  default, 
whereby  some  of  the  plaintiff's  cattle  were 
sent  to  another  point,  and  other  cattle  were 
mixed  with  his.  It  was  held  that  the  com- 
pany was  liable  for  the  consequent  loss. 
Norfolk,  etc.,  R.  Co.  v.  Sutherland,  89  Va.  703, 
55  Am.  &  Eng.  R.  Cas.  323,  note. 

Where  Only  Short  Time  Required  for  Shipment. 
—  In  Texas,  etc.,  R.  Co.  v.  Stribling,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  1002,  the  de- 
fendant company  received  cattle  to  be  carried 
a  short  distance  over  its  line  —  only  a  three 
hours'  ride  —  and  to  be  delivered  to  a  con- 
necting carrier  at  X.  It  was  held  that  the  de- 
fendant was  not  liable  for  delivering  the  cattle 
to  the  connecting  line  at  X  immediately  on 
arriving  there,  instead  of  allowing  the  shipper 
an  opportunity  to  feed  and  water  them  there, 
it  appearing  that  they  had  been  in  course  of 
transportation  only  three  hours.  The  fact 
that  the  cattle  needed  food  and  water  for  spe- 
cial reasons  of  which  the  carrier  was  not  in- 
formed until  too  late  could  not  affect  the  case, 
because  it  was  entitled  to  presume  that  they 
were  in  a  normal,  healthy  condition,  and  it  was 
not  bound  to  afford  opportunities  for  feeding 
and  watering  them  oftener  than  a  reasonably 
prudent  man  would  require  for  his  own  cattle. 
In  such  a  case  a  general  instruction  as  to  the 
duty  of  the  carrier  to  furnish  facilities  for 
feeding,  etc.,  is  inapplicable  and  should  not 
be  given. 

1.  When  Duty  Is  on  Shipper  —  Usage.  —  Evans- 
ville,  etc.,  R.  Co.  v.  Young,  28  Ind.  516.  In 
this  case  the  company  introduced  a  witness  to 
prove  that  the  plaintiff  had  used  the  stock 
passes  of  the  company,  and  then  offered  in 
evidence  one  of  those  blank  passes,  on  the 
back  of  which  was  a  statement  that  the  owner 
of  stock  should  feed  and  take  care  of  them  at 
his  own  expense  and  risk,  and  that  he  assumed 
all  risk  of  injury  that  the  animals  might  do 


themselves  or  that  might  arise  from  the  delay- 
of  trains  or  otherwise.  It  was  held  that  the 
evidence  did  not  tend  to  prove  the  existence 
of  a  pleaded  usage  to  carry  poultry  only  when 
the  owner  went  with  it  to  see  that  the  coops 
were  kept  properly  righted,  and  that  it  was 
properly  rejected. 

Where  There  Is  a  Conflict  of  Evidence  as  to 
whether  the  shipper  assumed  the  duty  of  car- 
ing for  his  cattle,  the  question  is  for  the  jury. 
Cincinnati,  etc.,  R.  Co.  v.  Disbrow,  76  Ga.  253. 

Whether  Special  Contract  Exists  —  Evidence.  — 
In  Cincinnati,  etc.,  R.  Co.  v.  Disbrow,  76  Ga. 
253,  the  plaintiff  contended  that  the  bill  of  lad- 
ing contained  the  contract  of  shipment.  The 
defendant  company  alleged  a  special  contract, 
whereby,  in  consideration  of  a  reduced  rate  of 
freight,  the  shipper  agreed  to  care  for  his 
stock  during  their  transportation.  It  was  also 
alleged  that  the  plaintiff,  the  shipper,  had  been 
given  a  duplicate  of  this  contract.  The  plain- 
tiff did  not  produce  or  account  for  the  dupli- 
cate, and  the  company,  after  proving  a  loss  of 
the  original  kept  by  them,  offered  a  copy  in 
evidence.  It  was  held  that  as  the  issue  was 
whether  such  a  contract  in  fact  existed,  the 
copy  should. have  been  admitted. 

Effect  of  Shipper's  Accompanying  Stock. —  In 
Clarke  v.  Rochester,  etc.,  R.  Co.,  14  N.  Y. 
573,  67  Am.  Dec.  205,  the  court,  by  Denio, 
C.  J.,  said:  "  The  fact  that  the  plaintiff  was 
allowed  a  passage  for  himself  on  the  train  in 
which  his  horses  were  carried  did  not  prove 
conclusively,  if  at  all,  that  he  was  to  attend  to> 
their  safety  during  the  journey.  It  may  very 
well  be  that  he  desired  to  be  present  at  the 
time  and  place  of  delivery  in  order  to  take  care 
of  them  there,  and  that  the  privilege  of  taking 
passage  in  the  same  train  was  allowed  him  for 
that  purpose."  It  was,  therefore,  proper  to 
leave  to  the  jury  the  question  as  to  whether, 
under  the  contract,  the  shipper  had  assumed 
the  care  of  his  horses.  See  also  Richmond, 
etc.,  R.  Co.  v.  Trousdale,  99  Ala.  389,  42  Am. 
St.  Rep.  69,  55  Am.  &  Eng.  R.  Cas.  400. 

2.  Duty  Not  Cast  upon  Shipper  by  Mere  Proof  of 
Custom.  —  Missouri  Pac.  R.  Co.  v.  Fagan,  72 
Tex.  127,  13  Am.  St.  Rep.  776,  35  Am.  &  Eng. 
R.  Cas.  666.  In  this  case,  the  court,  by  Col- 
lard,  J.,  said:  "The  defendant  offered  to 
show  a  custom  of  railroads  not  to  receive  for 
transportation  any  live  stock  unless  under  cer- 
tain conditions  modifying  their  common-law 
liability.  Such  a  custom  would  be  bad,  be- 
cause railroads  cannot  legally  refuse  to  ship 
live  stock.  A  common  carrier  has  no  right  to 
demand  of  a  shipper  a  waiver  of  his  rights  as 
:  Vol  u  mc  V. 
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express  contract  by  which  the  shipper  assumes  it,  where  it  appears  that  the  con- 
tracl  was  secured  under  unreasonable  conditions  or  was  without  consideration.1 
5.  Statutory  Penalty  for  Keeping  Cattle  Confined.  —  Under  the  United  States  Statute  2 

the  keeping  of  live  stock  on  a  car  for  more  than  twenty-eight  consecutive 
hours,  without  unloading  them  for  food,  water,  and  rest,  is  negligence  per  se, 
and  renders  the  carrier  liable  not  only  to  the  penalty  fixed  by  the  statute, 
but  also  for  all  actual  damage  which  may  thereby  be  sustained  by  the  owner 
of  the  stock.3  The  statute  is  within  the  power  of  Congress  to  regulate  com- 
merce  among  the  states,'*  but  it  extends  only  to  interstate  transportation.5 


a  condition  precedent  to  receiving  freight.  If 
such  a  custom  should  be  ever  so  common  and 
uniform  it  could  not  be  sustained,  because  it, 
the  custom,  would  be  against  law." 

In  another  case,  which  was  an  action  for 
damages  resulting  from  a  delay  in  the  trans- 
portation of  live  stock,  the  defendant  com- 
pany's counsel  asked  the  plaintiff's  witness 
what  the  custom  was  in  such  cases  as  to  some 
one  going  along  with  the  stock.  The  court 
held  the  question  improper,  saying:  "  If  there 
was  a  custom  for  shippers  of  stock  to  accom- 
pany it,  non  constat  but  that  this  was  a  mere 
privilege,  and  not  a  duty  of  the  shipper." 
Richmond,  etc.,  R.  Co.  v.  Trousdale,  99  Ala.  389. 
42  Am.  St.  Rep.  69,  55  Am.  &  Eng.  R.Cas.  400. 

1.  Missouri  Pac.  R.  Co.  v.  Fagan,  72  Tex. 
127,  13  Am.  St.  Rep.  776,  35  Am.  &  Eng.  R.  Cas. 
666.  See  also  the  title  Carriers  of  Goods, 
ante',  subtitle  Limitations  of  Liability,  p.  288. 

2.  Federal  Statute  —  Its  Provisions.  —  The 
statute  provides:  "  No  railroad  company 
within  the  United  States  whose  road  forms 
any  part  of  a  line  of  road  over  which  cattle, 
sheep,  swine,  or  other  animals  are  conveyed 
from  one  state  to  another  *  *  *  shall  con- 
fine the  same  in  cars  *  *  *  for  a  longer 
period  than  twenty-eight  consecutive  hours, 
without  unloading  the  same  for  rest,  water, 
and  feeding,  for  a  period  of  at  least  five  con- 
secutive hours,  unless  prevented  from  so  un- 
loading by  storm  or  other  accidental  causes." 
Other  sections  provide  for  the  enforcement 
of  the  law  by  penalties  and  forfeitures.  Rev. 
Stat,  of  U.  S.,  §  4386. 

Penalty  Not  Based  upon  Number  of  Cattle  — 
One  Offense.  —  The  penalty  is  not  to  be  calcu- 
lated upon  the  number  of  animals  confined. 
The  confinement  of  all  that  are  carried  in  one 
train  constitutes  one  offense.  U.  S.  v.  Boston, 
etc..  R.  Co.,  15  Fed.  Rep.  209. 

Where  Owner  Agrees  to  Feed  and  Water.  — 
Where  the  owner  specially  contracts  to  accom- 
pany the  stock  and  to  feed  and  water  them, 
and  there  is  nothing  to  show  what  part  of  the 
damage  was  caused  by  the  owner's  failure  to 
feed  and  water  them,  and  no  proof  that  the 
carrier  refused  to  afford  opportunity  and  facili- 
ties for  feeding  and  watering,  mere  proof  that 
the  cattle  were  confined  in  violation  of  the 
statute  will  not  subject  the  carrier  to  liability 
under  it.  Missouri  Pac.  R.  Co.  v.  Texas,  etc., 
R.  Co.,  4t  Fed.  Rep.  913. 

Statute  Includes  Horses  and  Mules.  —  The  stat- 
ute mentions  specifically  "  cattle,  sheep, 
swine,  or  other  animals,"  but  it  applies  also  to 
a  shipment  of  horses  and  mules.  Chesa- 
peake, etc.,  R.  Co.  v.  American  Exch.  Bank, 
92  Va.  495. 

Space  in  Car  for  Rest.  —  Forty-three  horses 


were  shipped  in  two  cars,  which  were  shown 
to  be  two  feet  longer  than  the  ordinary  car, 
and  fitted  up  with  troughs,  etc.,  in  which  to 
feed  and  water  them.  It  was  held  that  this 
was  not  enough  to  show  that  the  cars  were 
such  as  afforded  the  horses  "  proper  food, 
water,  space,  and  opportunity  to  rest,"  and 
would  not  relieve  the  carrier  from  liability  for 
having  kept  the  horses  in  cars  for  more  than 
twenty-eight  hours  without  unloading  them. 
Chesapeake,  etc.,  R.  Co.  v.  American  Exch. 
Bank,  92  Va.  495. 

3.  Nashville,  etc.,  R.  Co.  v.  Heggie,  86  Ga. 
210,  22  Am.  St.  Rep.  453. 

Want  of  Diligence  on  Part  of  Person  in  Charge 
of  Stock.  —  The  company  is  not  excused  from 
liability  by  the  fact  that  the  person  in  charge 
of  the  stock  was  deficient  in  urging  a  compli- 
ance with  the  statute.  The  company's  serv- 
ants should  have  known  of  such  want  of  dili- 
gence on  his  part,  and  it  was  their  duty  to 
select  a  place  for  stopping,  with  or  without  his 
request.  Nor  is  the  fact  that  the  company's 
stock  yards  at  its  feeding  station  were  on  fire 
when  the  train  arrived  there  a  sufficient  excuse 
for  not  furnishing  to  the  person  in  charge  of 
the  stock,  in  compliance  with  the  contract  of 
shipment,  all  proper  facilities  for  taking  care 
of  them;  nor  for  failing  to  stop  the  car  there 
or  at  some  other  station,  so  that  they  might  be 
unloaded,  fed,  and  watered  in  compliance  with 
the  statute.  Nashville,  etc.,  R.  Co.  v.  Heggie, 
86  Ga.  210,  22  Am.  St.  Rep.  453.  Compare 
supra,  this  section,  Duty  Assumed  by  Shipper. 

When  Statute  Excuses  Delay.  —  No  action  for 
delay  can  be  maintained  against  the  carrier 
where  the  delay  results  from  an  observance 
of  the  statute  requiring  a  stop  of  five  hours. 
Galveston,  etc.,  R.  Co.  v.  Warnken,  (Tex.  Civ. 
App.  1896)  35  S.  W.  Rep.  72;  and  see  infra, 
this  title,  Liability  for  Delay. 

In  State  Courts. —  In  Illinois  Cent.  R.  Co.  v. 
Peterson,  68  Miss.  454,  49  Am.  &  Eng.  R.  Cas. 
171,  where  the  statute  was  invoked  by  the 
shipper  in  an  action  by  him  against  the  de- 
fendant railroad  company,  the  court,  by 
Woods,  C.  J.,  said:  "  With  this  [statutory] 
rule  and  its  enforcement  the  courts  of  the 
state  are  in  no  way  concerned.  But  the  act 
itself,  in  a  subsequent  section,  provides  for 
the  recovery  of  the  penalty  in  a  civil  action  in 
the  proper  federal  court."  The  statute  was 
not  allowed  to  be  considered  in  determining 
the  defendant  company's  liability. 

4.  Statute  Constitutional.  —  U.  S.  v.  Boston, 
etc.,  R.  Co.,  15  Fed.  Rep.  209.  See  the  title 
Interstate  Commerce. 

5.  Applies  Only  to  Interstate  Shipments.  — 
U.  S.  v.  East  Tennessee,  etc.,  R.  Co.,  13  Fed. 
Rep.  642,  9  Am.  &  Eng.  R.  Cas.  259. 
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In  the  Case  of  Connecting  Lines.  —  Where  the  cattle  are  to  pass  over  connecting 
lines,  each  carrier  is  liable  only  for  such  a  violation  of  the  statute  as  occurs  on 
its  own  lines;  but  where  the  cattle  have  been  confined  a  part  of  the  twenty- 
eight  hours  on  one  line,  that  time  is  to  be  counted  against  the  next  succeed- 
ing carrier  in  determining  whether  it  has  violated  the  statute.1 

Confinement  for  Less  than  Time  Specified  in  Statute.  — The  statute  does  not  have  the 
effect  to  relieve  a  carrier  from  liability  for  confining  cattle  for  less  than  twenty- 
eight  hours,  without  food,  water,  and  rest;  but  the  question  whether  a  confine- 
ment for  less  time  is  negligent  or  not  remains  an  open  one,  to  be  determined 
by  the  jury  from  the  circumstances  of  each  case.2 

Exception  —  "  Storm  or  Other  Accidental  Causes  "  —  Food  and  Rest  in  Car.  —  By  the 
express  provisions  of  the  statute,  there  is  no  liability  where  the  carrier  is 
prevented  from  unloading  the  cattle  by  storm  or  other  accidental  causes,  or 
where  they  have  proper  food,  water,  space,  and  opportunity  to  rest  in  the  cars. 
In  an  action  under  the  statute,  therefore,  the  pleadings  must  aver  and  the 
proof  show  that  the  case  set  up  was  not  within  these  exceptions.3 

VI.  Liability  for  Loss  or  Injury  —  1.  The  General  Rule  —  insurers  —  Excep- 
tion—  Vice  of  Animals.  —  The  general  rule  is  that  carriers  of  livestock  are,  like 
other  common  carriers,  liable  absolutely  for  any  loss  or  injury  to  stock 
intrusted  to  them  for  transportation,  with  the  exception  that  they  are  not 
liable  for  injuries  occurring  through  the  "proper  vice"  of  the  animals  being 
carried,  and  not  from  any  negligence  on  the  part  of  the  carrier.4 


1.  Where  There  Are  Connecting  Lines.  —  U.S. 
-v.  Louisville,  etc.,  R.  Co.,  18  Fed.  Rep.  480. 

2.  Does  Not  Necessarily  License  Confinement  for 
Twenty-eight  Hours.  —  "The  statute  was  not 
to  grant  a  privilege  to  the  carrier  and  allow 
it  to  so  confine  the  stock  whether  it  would 
be  negligent  or  not  in  so  doing.  The  statute 
was  to  prohibit  the  confinement  of  stock 
on  the  cars  longer  than  the  time  named, 
and  to  fix  penalties  for  the  violation  of  the 
provision.  The  questions  of  negligence  or 
not  on  the  part  of  the  carrier  in  handling  the 
stock,  unloading,  feeding,  and  watering,  for 
which  a  civil  action  might  lie  for  damages, 
are  still  left  as  at  common  law."  Missouri 
Pac.  R.  Co.  v.  Ivy,  79  Tex.  444,  per  Collard,  J. 

3.  Must  Allege  and  Proof  Show  a  Case  Not 
within  Exceptions  of  the  Statute.  —  Hale  v. 
Missouri  Pac.  R.  Co.,  36  Neb.  266. 

What  Is  a  Storm  or  Other  Accidental  Cause.  — ■ 
Mere  evidence  that  the  car  in  which  the  stock 
were  being  carried  was  detained  for  some 
hours  by  a  storm  is  not  sufficient  to  show  that 
the  failure  to  unload  the  cattle  was  due  to  a 
"  storm  or  other  accidental  cause."  Chesa- 
peake, etc.,  R.  Co.  v.  American  Exch.  Bank, 
<)2  Va.  495. 

An  accident  to  the  train,  caused  by  the  car- 
rier's negligence,  does  not  excuse  a  non-com- 
pliance with  the  statute;  it  is  not  an  "  acci- 
dental cause."  Newport  News,  etc.,  Co.  v. 
U.  S.,  61  Fed.  Rep.  488,  22  U.  S.  App.  145,  61 
Am.  &  Eng.  R.  Cas.  309.  See  also  The 
Olympia,  61  Fed.  Rep.  120. 

Shipper's  Duty.  —  U.  S.  Rev.  Stat.,  §  4387,  im- 
poses upon  the  person  in  charge  of  the  stock 
the  duty  of  feeding  and  watering  them,  and  he 
cannot  divest  himself  of  this  duty  and  by 
abandoning  the  stock  thrust  the  duty  upon  the 
carrier.  Foit  Worth,  etc.,  R.  Co.  v.  Daggett, 
87  Tex.  322,  61  Am.  &  Eng.  R.  Cas.  322. 

4.  Injury  Resulting  from  "  Proper  Vice  "  of  Ani- 
mal—  England.  —  Kendall  v.  London,  etc.,  R. 


Co.,  L.  R.  7  Exch.  373,  20  W.  R.  886,  41  L.  J. 
Exch.  184;  Blowers.  Great  Western  R.  Co.,  L. 
R.  7  C.  P.  655,  20  W.  R.  776,  41  L.  J.  C.  P.  268. 

A  carrier  by  sea  from  London  to  Aberdeen 
received  a  mare  to  be  carried  to  Aberdeen,  for 
hire.  In  the  course  of  the  voyage  the  ship 
encountered  rough  weather  and  the  mare  sus- 
tained such  injuries  that  she  died.  The  jury 
found  that  the  injuries  were  caused  partly  by 
more  than  ordinary  bad  weather  and  partly  by 
the  conduct  of  the  mare  herself  by  reason  of 
fright  and  consequent  struggling,  without  any 
negligence  on  the  part  of  the  carrier.  It  was 
held  that  the  carrier  was  not  liable  for  the 
loss.  Nugent  v.  Smith,  1  C.  P.  Div.  423,  45 
L.  J.  C.  P.  Div.  697,  25  W.  R.  117,  reversing  1 
C.  P.  Div.  19,  45  L.  J.  C.  P.  Div.  19,  24  W.  R. 
237. 

United  States.  —  Myrick  v.  Michigan  Cent. 
R.  Co.,  107  U.  S.  102,  9  Am.  &  Eng.  R.  Cas.  25. 

"  A  railroad  company,  it  is  true,  is  not  a 
carrier  of  live  stock  with  all  the  responsibili- 
ties that  attend  it  as  a  carrier  of  goods.  North 
Pennsylvania  R.  Co.  v.  Commercial  Bank,  123 
U.  S.  727,  35  Am.  &  Eng.  R.  Cas.  556.  There 
are  recognized  limitations  upon  the  duty  and 
responsibility  of  carriers  of  inanimate  property 
that  do  not  apply  to  carriers  of  live  stock. 
These  limitations  arise  from  the  nature  of  the 
particular  property  transported.  '  But.'  this 
court  said,  in  the  case  just  cited,  '  notwith- 
standing this  difference  in  duties  and  respon- 
sibilities, the  railroad  company,  when  it 
undertakes  generally  to  carry  such  freight, 
becomes  subject,  under  similar  conditions,  to 
the  same  obligations  so  far  as  the  delivery  of 
the  animals  which  are  safely  transported  is 
concerned,  as  in  the  case  of  goods.  They  are 
to  be  delivered  at  the  place  of  destination  to 
the  party  designated  to  receive  them,  if  he 
presents  himself  or  can  with  reasonable  efforts 
be  found,  or  to  his  order.  No  obligation  of 
the  carrier,  whether  the  freight  consists  of 
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Vioe  of  Animal  Must  Bo  Proximate  Cause  -  Due  Care. —  But  in  order  for  a  carrier  to- 
be  relieved  from  liability  on  the  ground  that  the  injury  resulted  from  the  vice 


Roods  or  live  stock,  is  more  strictly  enforced.' 
The  same  principle  necessarily  applies  to  the 
receiving  of  live  stock  by  the  carrier  for  trans- 
portation." Harlan,  J.,  for  the  court,  in  Cov- 
ington Stock-Yards  Co.  v.  Keith,  139  U.  S.  128, 
49  Am.  &  Eng.  R.  Cas.  154. 

Alabama. — South,  etc.,  Alabama  R.  Co.  v. 
Henlein,  52  Ala.  606,  23  Am.  Rep.  578;  East 
Tennessee,  etc.,  R.  Co.  v.  Johnston,  75  Ala. 
596,  51  Am.  Rep.  489;  Western  R.  Co.  v.  Har- 
well,  91  Ala.  340,  45  Am.  &  Eng.  R.  Cas.  358; 
Richmond,  etc.,  R.  Co.  v.  Trousdale,  99  Ala. 
3S9,  42  Am.  St.  Rep.  69,  55  Am.  &  Eng.  R. 
Cas.  401. 

California.  —  Agnevv  v.  Steamer  Contra 
Costa,  27  Cal.  425,  87  Am.  Dec.  87. 

Colorado.  —  Union  Pac.  R.  Co.  v.  Rainey,  19 
Colo.  225,  61  Am.  &  Eng.  R.  Cas.  302. 

Connecticut. — Coupland  v.  Housatonic  R. 
Co.,  61  Conn.  531,  55  Am.  &  Eng.  R.  Cas.  380. 

Georgia.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Whittle,  27  Ga.  535,  73  Am.  Dec.  741;  Georgia 
R.  Co.  v.  Spears,  66  Ga.  489,  42  Am.  Rep.  81; 
Georgia  R.  Co.  v.  Beatie,  66  Ga.  438,  42  Am. 
Rep.  75;  Mitchell  v.  Georgia  R.  Co.,  68  Ga.  644. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Morrison, 
19  111.  136;  Ohio,  etc.,  R.  Co.  v.  Dunbar,  20  111. 
623,  71  Am.  Dec.  291;  St.  Louis,  etc.,  R.  Co. 
v.  Dorman,  72  111.  504.  See  also  Chicago,  etc., 
R.  Co.  v.  Harmon,  12  111.  App.  54;  Wabash, 
etc.,  R.  Co.  v.  McCasland,  11  111.  App.  491; 
Illinois  Cent.  R.  Co.  v.  Brelsford,  13  111.  App. 
251;  Indianapolis,  etc.,  R.  Co.  v.  Jurey,  8  111. 
App.  160;  McCollom  v.  Indianapolis,  etc.,  R. 
Co.,  94  111.  534. 

Indiana.  —  Lake  Shore,  etc..  R.  Co.  v.  Ben- 
nett, 89  Ind.  457,  6  Am.  &  Eng.  R.  Cas.  391. 

Iowa.  —  McCoy  v.  Keokuk,  etc.,  R.  Co.,  44 
Iowa  424;  German  v.  Chicago,  etc.,  R.  Co.,  38 
Iowa  127;  McDaniel  v.  Chicago,  etc.,  R.  Co., 
24  Iowa  412. 

Kansas.  —  See  Kansas  Pac.  R.  Co.  v.  Rey- 
nolds, 8  Kan.  623;  St.  Louis,  etc.,  R.  Co.  v. 
Pipes,  13  Kan.  510;  St.  Louis,  etc.,  R.  Co.  v. 
Clark,  48  Kan.  321,  329,  55  Am.  &  Eng.  R. 
Cas.  367,  quoting  with  approval  3  Am.  AND  Eng. 
Encyc.  of  Law  (1st  ed.)  6. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Hedger,  9  Bush  (Ky.)  645,  15  Am.  Rep.  740; 
Hall  v.  Renfro,  3  Mete.  (Ky.)  51. 

Louisiana.  —  Peters  v.  New  Orleans,  etc.,  R. 
Co.,  16  La.  Ann.  222,  79  Am.  Dec.  578;  Pitre 
v.  Offutt,  21  La.  Ann.  679,  99  Am.  Dec.  749. 

Maine.  —  Sager  v.  Portsmouth,  etc.,  R.  Co., 
31  Me.  228,  50  Am.  Dec.  659;  Dow  v.  Portland 
Steam  Packet  Co.,  84  Me.  490. 

Massachusetts.  —  Evans  v.  Fitchburg  R.  Co., 
in  Mass.  142,  15  Am.  Rep.  19;  Squire  v.  New 
York  Cent.  R.  Co.,  98  Mass.  239,  93  Am.  Dec. 
162. 

Michigan.  —  In  this  state  a  carrier  of  live 
stock  is  liable  only  for  negligence.  Heller  v. 
Chicago,  etc.,  R.  Co.,  (Mich.  1896)  66  N.  W. 
Rep.  667;  and  see  supra,  this  title,  Are  Common 

Carriers. 

Minnesota.  —  Moulton  v.  St.  Paul,  etc.,  R. 
Co.,  31  Minn.  85,  47  Am.  Rep.  781,  12  Am.  & 
Eng.  R.  Cas.  13;  Lindsley  v.  Chicago,  etc.,  R. 
Co.,  36  Minn.  539,  1  Am.  St.  Rep.  692,  31  Am. 


&  Eng.  R.  Cas.  86;  Boehl  v.  Chicago,  etc.,  R. 
Co.,  44  Minn.  191,  45  Am.  &  Eng.  R.  Cas.  351. 

Mississippi.  —  Chicago,  etc.,  R.  Co.  v. 
Abels,  6c  Miss.  1017,  21  Am.  &  Eng.  R.  Cas. 
105;  Illinois  Cent.  R.  Co.  v.  Scruggs,  69  Miss.. 
418. 

Missouri.  —  Clark  v.  St.  Louis,  etc.,  R.  Co., 
64  Mo.  440;  Rice  v.  Kansas  Pac.  R.  Co.,  63 
Mo.  314;  Oxley  v.  St.  Louis,  etc.,  R.  Co.,  65. 
Mo.  629;  Dawson  v.  St.  Louis,  etc.,  R.  Co., 

76  Mo.  514;  St.  Louis,  etc.,  R.  Co.  v.  Cleary, 

77  Mo.  634,  46  Am.  Rep.  13;  Hance  v.  Pacific 
Express  Co.,  48  Mo.  App.  179. 

Nebraska  ■ — Atchison,  etc.,  R.  Co.  v.  Wash- 
burn, 5  Neb.  117;  Black  v.  Chicago,  etc.,  R. 
Co.,  30  Neb.  197,  45  Am.  &  Eng.  R.  Cas.  351, 
note. 

New  Hampshire.  —  Rixford  v.  Smith,  52  N. 
H.  355.  13  Am.  Rep.  42. 

New  Jersey.  —  Feinberg  z>.  Delaware,  etc., 
R.  Co.,  52  N.  J.  L.  451,  45  Am.  &  Eng.  R.  Cas. 

348. 

New  York.  —  Cragin  v.  New  York  Cent.  R. 
Co.,  51  N.  Y.  61,  10  Am.  Rep.  559;  Mynard  v. 
Syracuse,  etc.,  R.  Co.,  71  N.  Y.  180,  27  Am. 
Rep.  28;  Holsapple  v.  Rome,  etc.,  R.  Co.,  86 
N.  Y.  275,  3  Am.  &  Eng.  R.  Cas.  487;  Hey- 
man  v.  Philadelphia,  etc.,  R.  Co.,  54  N.  Y. 
Super.  Ct.  158. 

North  Carolina.  —  Lee  v.  Raleigh,  etc.,  R. 
Co.,  72  N.  Car.  236. 

Ohio.  —  Wilson  v.  Hamilton,  4  Ohio  St. 
722;  Welsh  v.  Pittsburg,  etc.,  R.  Co.,  10  Ohio 
St.  65,  75  Am.  Dec.  490. 

Pennsylvania.  —  Ritz  v.  Pennsylvania  R. 
Co.,  3  Phila.  (Pa.)  82;  Powell  v.  Pennsylvania 
R.  Co.,  32  Pa.  St.  414,  75  Am.  Dec.  564. 

South  Carolina.  —  Bamberg  v.  South  Caro- 
lina R.  Co.,  9  S.  Car.  61,  30  Am.  Rep.  13. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v. 
Wynn,  88  Tenn.  320,  45  Am.  &  Eng.  R.  Cas. 
312. 

Texas.  —  Rev.  Stat.  1895,  §  320,  prohibiting 
any  limitation  of  liability  by  a  carrier  does  not 
invalidate  a  stipulation  against  liability  for 
losses  resulting  from  the  vicious  and  inherent 
propensities  of  the  animals.  Texas,  etc.,  R.. 
Co.  v.  Stribling,  (Tex.  Civ.  App.  1896)  34 
S.  W.  Rep.  1002.  See  Missouri  Pac.  R.  Co. 
v.  Fagan,  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep. 
887,  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep. 
1110. 

Vermont.  —  Kimball  v.  Rutland,  etc.,  R. 
Co.;  26  Vt.  247,  62  Am.  Dec.  567. 

Virginia.  —  Virginia,  etc.,  R.  Co.  v.  Sayers, 
26  Gratt.  (Va.)  328. 

West  Virginia.  —  Maslin  v.  Baltimore,  etc.,. 
R.  Co.,  14  W.  Va.  180,  35  Am.  Rep.  748. 

Wisconsin.  —  Morrison  v.  Phillips,  etc.,. 
Constr.  Co.,  44  Wis.  405,  28  Am.  Rep.  599. 

The  reason  for  the  rule  of  the  text  has 
been  well  stated  by  Denio,  C.  J.,  speaking  for 
the  court,  in  Clarke  v.  Rochester,  etc.,  R.  Co., 
14  N.  Y.  570,  67  Am.  Dec.  205,  where,  after 
stating  the  rule  of  the  text,  he  said:  "A  bale 
of  goods  or  other  inanimate  chattel  may  be 
so  stowed  as  that  absolute  safety  may  be- 
attained,  except  in  transportation  by  water, 
where  the  carrier  usually  excepts  the  perils  of 
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of  the  animal,  it  must  appear  that  such  cause  was  the  sole  proximate  cause  of 
the  injury.  The  carrier  is  bound  to  recognize  the  known  habits  and  disposi- 
tion of  animals,  and  that  they  are  liable  to  injure  each  other  or  themselves,  and 
will  constantly  try  to  escape,  and  he  must  exercise  reasonable  care  to  prevent 
injury  from  these  causes.  The  fact  of  the  injury  resulting  from  the  "  proper 
vice"  of  an  animal  is  no  defense  where  it  might  have  been  prevented  by  the 
exercise  of  ordinary  care.1 

Where  Carrier  Not  Guilty  of  Negligence.  —  And  even  in  cases  where  no  negligence 
is  shown,  the  carrier  is  liable  for  the  loss  as  an  insurer  unless  it  appears  that 
■the  loss  resulted  from  the  proper  vice  of  the  animal  and  not  from  any  other 
cause.2 

Instances.  —  An  injury  is  attributable  to  a  "  proper  vice  "  of  an  animal,  within 
the  meaning  of  the  rule  exempting  the  carrier  from  liability,  whenever  it 
results  as  a  proximate  consequence  of  the  vitality  of  the  animal,  operating 


the  navigation,  and  except  in  cases  of  inevi- 
table accident.  The  rule,  established  from 
motives  of  policy,  which  charges  the  carrier  in 
almost  all  cases,  is  not,  therefore,  unreasonable 
in  its  application  to  such  property.  But  the 
•carrier  of  animals  by  a  mode  of  conveyance 
opposed  to  their  habits  and  instincts  has  no 
such  means  of  securing  absolute  safety.  They 
may  die  of  fright  or  by  refusing  to  eat,  or  they 
may  —  notwithstanding  every  precaution  — 
destroy  themselves  in  attempting  to  break 
away  from  the  fastenings  by  which  they  are 
secured  in  the  vehicle  used  to  transport  them, 
or  they  may  kill  each  other.  In  such  cases, 
supposing  all  proper  care  and  foresight  to  have 
been  exercised  by  the  carrier,  it  would  be  un- 
reasonable in  a  high  degree  to  charge  him 
with  the  loss."  See  also  Michigan  Southern, 
etc.,  R.  Co.  v.  Donough,  21  Mich.  165,  4  Am. 
Rep.  466;  Evans  v.  Fitchburg  R.  Co.,  111 
Mass.  142,  15  Am.  Rep.  19. 

1.  Proper  Vice  of  Animal  Must  have  Been 
Proximate  Cause  of  Injury.  —  Illinois  Cent.  R. 
Co.  v.  Adams,  42  111.  474,  92  Am.  Dec.  85; 
Toledo,  etc.,  R.  Co.  v.  Thompson,  71  111.  434; 
Rlndes  v.  Louisville,  etc.,  R.  Co.,  9  Bush 
(Ky.)  688;  Crow  v.  Chicago,  etc.,  R.  Co.,  57 
Mo.  App.  135;  Conger  v.  Hudson  River  R. 
-Co.,  6  Duer  (N.  Y.)  375. 

Thus,  where  the  contract  of  shipment  con- 
tains a  clause  providing  that  the  carrier  shall 
be  exempt  from  any  liability  for  a  loss  result- 
ing frjm  the  animal's  restiveness,  the  carrier 
is  n  : /ertheless  liable  for  a  loss  so  resulting, 
wh:rj  it  appiars  that  the  restiveness  resulting 
in  th;  injury  was  caused  by  the  negligence  of 
the  cirrier.  Moore  v.  Great  Northern  R.  Co., 
L.  R.  10  Ir.  95;  Gill  v.  Manchester,  etc.,  R. 
Co.,  L.  R.  8  Q.  B.  186,  42  L.  J.  Q.  B.  89. 

Wi^re  there  is  any  question  as  to  how  the 
injury  to  an  animal  occurred,  there  is  no 
error  on  the  part  of  the  trial  court  in  refusing 
to  instruct  the  jury  that  the  loss  was  due  to 
the  "  unmanageable  condition  of  the  horse;  " 
the  question  as  to  whether  that  condition 
was  the  proximate  cause  of  the  loss  was  one 
for  the  jury.  Giblin  v.  National  Steamship 
Co.,  8  Misc.  Rep.  (N.  Y.  Super.  Ct.)  22. 

2.  Cirrier  Liable  for  Loss  Not  Due  to  Proper 
Vice  although  Not  Guilty  of  Negligence.  —  Thus, 
whirs  a  horse  being  carried  slips,  falls,  or 
plunges,  or  in  some  other  way  is  hurt,  if  it 
does  so  from  no  other  cause  than  its  own 


inherent  propensities  —  its  "proper  vice"  — 
from  fright  or  temper  or  in  struggling  to  stand 
up  under  the  motion  of  the  train,  the  carrier  is 
not  liable.  But  if  it  so  hurts  itself  from  any 
act  of  negligence  on  the  part  of  the  carrier,  or 
from  any  accident  happening  to  the  train 
although  not  through  the  carrier's  negligence, 
as,  for  example,  the  car  leaving  the  track  on 
account  of  an  obstruction  maliciously  placed 
thereon,  the  carrier  is  liable  as  an  insurer. 
Redman's  Law  of  Ry.  Carr.  123;  Kendall  v. 
London,  etc.,  R.  Co.,  L.  R.  7  Exch.  373,  41  L. 
J.  Exch.  184;  Nugent  v.  Smith,  1  C.  P.  Div. 
423,  45  L.  J.  C.  P.  Div.  697. 

There  are  dangers  connected  with  the  trans- 
portation of  live  stock,  "  which  are  created 
entirely  by  the  disposition  and  propensities  of 
the  animals,  and  against  which  it  is  often  im- 
possible for  the  carrier  to  make  adequate  pro- 
vision. But  the  rule  of  the  common  law  is 
modified  only  so  far  as  is  rendered  necessary 
by  the  character  of  the  property  in  this  re- 
spect. In  every  other  respect  the  carrier  is 
held  to  be  an  insurer  of  the  property."  Reed, 
J.,  in  Kinnick  v.  Chicago,  etc.,  R.  Co.,  69 
Iowa  665,  27  Am.  &  Eng.  R.  Cas.  58.  In  this 
case  the  injury  resulted  from  the  hogs  "  pil- 
ing up,"  i.  t'.,  struggling  over  each  other  to 
reach  the  sides  of  the  car.  They  did  this  only 
when  the  train  was  at  rest.  The  car  in  which 
they  were  was  allowed  to  stand  for  twelve 
hours  at  a  station,  during  which  time  the  in- 
jury occurred.  It  was  held  that  the  loss  was 
one  which  might  have  been  averted  and  was 
not  due  solely  to  the  vice  of  the  hogs,  and  the 
carrier  was  therefore  held  responsible. 

Waiver  of  Eight  of  Action  —  Admissions  by 
Shipper.  —  The  acceptance  of  goods  delivered 
by  the  carrier  will  not  operate  as  a  waiver  of 
the  shipper's  right  of  action  for  a  loss,  delay, 
or  injury.  See  the  title  Carriers  of  Goods, 
ante,  p.  154. 

The  shipper  is  not  bound  by  the  admissions 
contained  in  a  statement  which  he  has  been 
fraudulently  induced  to  sign.  Thus,  where 
he  signs  a  report  while  the  stock  are  in  course 
of  transportation,  which  the  conductor  of  the 
train  told  him  was  merely  for  the  purpose  of 
showing  that  no  accident  had  occurred  during 
the  trip,  he  is  not  bound  by  admissions  con- 
tained therein  that  the  stock  were  in  sound 
condition  at  the  time.  Missouri  Pac.  R.  Co. 
v.  Ivy,  79  Tex.  444. 
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alone  or  in  conjunction  with  some  innocent  cause.1  The  exception  declared 
in  the  rule  embraces  losses  from  overheating,  from  fright,  from  animals  being 
gored  or  trodden  under  foot,  and  all  similar  losses  in  which  the  mere  fact  of 
thr  vitality  of  the  animal  is  a  prime  factor.* 

Where  8hipper  Undertakes  to  Ca^e  for  Stock.  —  But  the  rule  making  a  carrier  an 
insurer  of  the  safety  of  stock  transported  by  it,  against  all  loss  or  injury  except 
th.it  resulting  from  their  own  inherent  propensities,  has  no  application  to  cases 
where  the  shipper  undertakes  to  take  care  of  his  own  stock.  The  carrier  is 
liable  in  such  cases  only  for  such  losses  as  result  from  its  failure  to  discharge 
duties  not  assumed  by  the  shipper,  and  it  seems  that  the  burden  of  proof  is 
on  the  shipper  to  prove  such  failure  to  have  been  the  cause  of  the  loss.3 

2.  When  Liability  Begins  and  Ends.  —  The  duty  of  the  carrier  with  regard  to- 
stock  to  be  carried  over  its  line  commences  at  the  time  they  are  placed  in 
its  stock  pens  to  await  shipment.* 

Loss  after  Delivery  —  And  Carrier  Responsible  for  the  Cause.  —  The  liability  of  the  car- 
rier is  not  confined  to  losses  occurring  during  the  time  the  stock  are  actually 
in  its  possession.  If  the  cause  of  a  loss  occurring  after  their  delivery  to  the 
owner  is  a  cause  which  began  to  operate  while  they  were  in  the  carrier's  pos- 
session, and  is  a  cause  for  which  it  is  responsible,  it  will  be  liable  without 
regard  to  the  time  when  the  effects  developed.5  But  in  such  cases  the  burden 
is  on  the  owner  to  show  clearly  that  the  loss  was  due  to  a  cause  for  which  the 
carrier  is  responsible.6 

3.  Liability  in  Particular  Cases — a.  Injury  Occurring  on  Connecting 
Line.  —  Ordinarily,  any  connecting  line  is  relieved  from  all  liability  after  it 
has  delivered  the  stock  to  the  next  succeeding  line  in  good  order.7 

Defective  Car  Furnished  by  Initial  Line.  —  But  the  initial  line  is  liable  for  the  loss 


1.  What  the  Term  "Proper  Vice"  Includes. — 

Chicago,  etc.,  R.  Co.  v.  Harmon,  12  111.  App. 
54- 

2.  See  Rixford  v.  Smith,  52  N.  H.  355,  13 
Am.  Rep.  42. 

Where  the  plaintiff's  case,  as  made  out  at 
the  trial,  shows  that  the  losses  complained  of 
were  the  result  of  the  "  inherent  vice  "  of  the 
animals,  he  cannot  recover,  although  the  de- 
fendant's answer  may  have  raised  no  such 
issues.  Missouri  Pac.  R.  Co.  v.  Fagan,  (Tex. 
Civ.  App.  1895)  29  S.  W.  Rep.  mo. 

In  Blower  v.  Great  Western  R.  Co.,  L.  R.  7 
C.  P.  655,  20  W.  R.  776,  41  L.  J.  C.  P.  268, 
thirty  head  of  cattle  were  delivered  to  the  de- 
fendant company  for  transportation.  They 
were  all  loaded  properly  on  the  car.  A  bul- 
lock escaped  from  one  of  the  trucks  and  was 
found  dead  on  the  tracks.  Its  death  was  due 
solely  to  its  having  escaped  from  the  car,  it 
having  escaped  either  by  climbing  over  the 
top  rail  or  by  forcing  its  way  between  the  iron 
bars  of  the  truck.  All  actual  negligence  on 
the  part  of  the  company  was  negatived.  The 
court  held  that  the  loss  was  due  to  a  "  proper 
vice  "  of  the  animal,  and  that  the  company 
was  not  liable.  Willes,  J.  said:  "  By  the  ex- 
pression '  vice  '  [I  mean]  that  sort  of  vice 
which,  by  its  internal  development,  tends  to 
the  destruction  or  the  injury  of  the  animal  or 
thing  to  be  carried,  and  which  is  likely  to  lead 
to  such  a  result.  If  such  a  cause  of  destruc- 
tion exists  and  produces  that  result  in  the 
course  of  the  journey,  the  liability  of  the  car- 
rier is  necessarily  excluded  from  the  contract 
between  the  parties." 

3.  When  Carrier  Is  Not  Insurer.  —  Hart  v. 
Chicago,  etc.,  R.  Co.,  69  Iowa  485,  27  Am.  & 


Eng.  R.  Cas.  59;  supra,  this  title,  Duty 
Assumed  by  Shipper. 

4.  When  Liability  Begins.  —  Galveston,  etc., 
R.  Co.  v.  Jackson,  (Tex.  Civ.  App.  1896)  37  S. 
W.  Rep.  255, 

Where  lambs  were  shipped  over  the  defend- 
ant company's  line,  the  contract  of  shipment 
provided  that  the  liability  of  the  company  for 
any  loss  or  injury  should  not  commence  until 
the  stock  "  were  loaded  in  the  car  and  the 
doors  fastened  by  the  conductor."  It  was 
held  that  the  carrier  would  still  be  liable  for  a 
loss  occurring  in  consequence  of  the  lambs 
being  allowed  to  drink  salt  water  while  in  the 
pens.  Norfolk,  etc.,  R.  Co.  v.  Harman,  91 
Va.  601. 

Railway  companies  are  responsible  for  the 
care  and  safety  of  animals  intrusted  to  them 
for  transportation,  from  the  moment  they  re- 
ceive the  animals  into  their  charge  until  the 
cars  in  which  such  animals  were  conveyed 
have  been  unloaded  and  the  animals  delivered 
to  the  parties  entitled  to  receive  them.  Moffatt 
v.  Great  Western  R.  Co.,  15  L.  T.  N.  S.  630. 

See  supra,  this  title,  Duty  during  Transpor- 
tation—  Duty  Assumed  by  Shipper;  and  infra. 
Delivery  to  Carrier;  also  the  title  Common 
Carriers. 

5.  Not  Confined  to  Injuries  Occurring  before  De- 
livery to  Owner.  —  Missouri  Pac.  R.  Co.  v.  Ed- 
wards, 78  Tex.  307. 

See  infra,  this  title,  Delivery  by  Carrier  — 
Sufficiency  of  Delivery,  as  to  what  constitutes 
such  a  delivery  as  will  terminate  the  responsi- 
bility of  the  carrier. 

6.  Missouri  Pac.  R.  Co.  v.  Heath,  (Tex.  1891) 
18  S.  W.  Rep.  477- 

7.  See  the  title  Connecting  Carriers, 
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of  stock  resulting  from  a  defect  in  a  car  furnished  by  it,  although  the  loss 
may  occur  on  a  connecting  line,  on  the  ground  that  the  initial  line  is  liable  for 
any  loss,  wherever  occurring,  of  which  its  negligence  was  the  proximate  cause.1 
In  such  cases  the  shipper  may  hold  either  the  initial  line  or  the  line  on  which 
the  loss  occurred  liable.2 

b.  Intjury  from  Improper  Loading  —  Duty  of  carrier.  —  In  the  absence 
of  special  circumstances,  it  is  the  carrier's  duty  to  load  stock  tendered  for 
transportation,  and  it  is  responsible  for  an  injury  to  them  received  while  being 
loaded  or  received  afterwards  in  consequence  of  their  having  been  loaded 
improperly.3 

Special  Contract  by  Which  Shipper  is  to  Load  Stock.  —  But  where  the  shipper  contracts 
specially  to  load  his  stock  on  the  cars,  he  cannot  hold  the  carrier  liable  for  any 
loss  resulting  from  his  having  loaded  them  improperly,  although  it  may  appear 
that  it  was  the  duty  of  the  carrier's  agent  to  examine  the  cars  and  see  that  they 
were  properly  loaded.4 


1.  Special  Contract.  —  The  fact  that  a  special 
contract  provided  that  the  initial  carrier  should 
not  be  liable  beyond  its  own  line  would  not 
relieve  the  carrier  from  such  liability.  In- 
dianapolis, etc.,  R.  Co.  v.  Strain,  81  111.  504. 
See  also  Potts  v.  Wabash,  etc.,  R.  Co.,  17  Mo. 
App.  394.  . 

2.  See  supra,  this  title,  Cars  Furnished  by 
Another  Carrier. 

Overcrowding  Cattle  on  Connecting  Line.  —  In 
Missouri  Pac.  R.  Co.  v.  Kingsbury,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  323,  the  cattle  were 
loaded,  by  the  initial  carrier,  on  four  cars, 
three  being  large  and  the  fourth  small,  but  the 
same  price  was  paid  for  each  of  the  four.  At 
the  staiion  where  the  defendant  company,  the 
connecting  line,  was  to  receive  them,  they 
were  unloaded  by  the  defendant  company's 
servants,  and  by  them  reloaded  on  four  of  the 
defendant's  cars  exactly  like  the  first  four. 
The  defendant's  foreman  of  the  stock  yard 
testified  that  he  thought  the  small  car  was 
overcrowded,  but  that  he  allowed  that  to  be 
done  because  hi?  instructions  from  the  defend- 
ant required  reshipment  in  the  same  kind  of 
cars  as  those  in  which  the  cattle  were  origin- 
ally shipped.  It  was  held  that  the  plaintiff 
might  recover  for  the  loss  of  his  stock  caused 
by  the  overcrowding,  that  he  could  not 
be  charged  with  contributory  negligence, 
although  the  bill  of  lading  provided  that  he 
should  load,  unload,  and  reload,  it  appearing 
that  as  a  matter  of  fact  he  had  nothing  to  do 
with  the  loading. 

In  Alabama  G.  S.  R.  Co.  v.  Thomas,  89  Ala. 
297,  18  Am.  St.  Rep.  119,  the  contract  of  ship- 
ment provided  that  the  initial  company  should 
be  liable  only  as  a  forwarder  after  the  stock 
had  passed  from  its  line  to  that  of  another 
carrier;  that  the  initial  line  should  be  liable 
only  for  "  gross  or  wanton  negligence ;"  and 
that  the  shipper  should  load,  unload,  and  care 
for  the  stock.  The  defendant  company,  the 
initial  line,  without  giving  the  shipper  any 
opportunity  to  unload  and  reload  the  stock  at 
the  point  where  they  were  to  pass  to  the  con- 
necting line,  loaded  the  cattle  from  its  own 
cars  on  to  those  of  the  connecting  line,  over- 
crowded them  in  the  cars,  and  neglected  to 
furnish  proper  bedding  or  partitions.  It  was 
held  that  the  defendant  company  was  liable 
for  losses  resulting  from  such  improper  load- 


ing, although  they  might  have  occurred  while 
the  stock  were  on  the  line  of  the  connecting 
carrier. 

3.  See  the  title  Carriers  of  Goods. 

4.  Where  Shipper  Contracts  to  Load.  —  Fordyce 
v.  McFlynn,  56  Ark.  424,  55  Am.  &  Eng.  R. 
Cas.  399,  note.  In  this  case  the  court,  by 
Hemingway,  J.,  said:  "  By  the  terms  of  the 
contract  the  plaintiffs  undertook  to  furnish  and 
load  the  cars  for  the  carriage  of  their  animals. 
They  thereby  represented  themselves  as  com- 
petent to  do  the  entire  work  of  loading,  and  if 
they  did  it  carelessly  and  thereby  caused  the 
injury  complained  of,  the  defendants  would 
not  be  liable,  although  it  appeared  that  there 
was  a  general  duty  resting  upon  the  conductor 
to  examine  trains  under  his  control  and  see 
that  they  were  properly  loaded.  If  such  duty 
existed  generally,  its  performance  in  this  case 
was  excused  by  plaintiffs,  and  if  the  conductor, 
relying  upon  their  professed  competency  and 
the  careful  performance  of  their  undertaking, 
refrained  from  making  the  examination  neces- 
sary to  detect  their  incompetency  or  neglect, 
the  carrier  is  not  liable  for  injuries  occasioned 
by  either."  St.  Louis,  etc.,  R.  Co.  v.  Weakly, 
50  Ark.  397,  7  Am.  St.  Rep.  104. 

Illustrations.  —  The  fact  that  the  carrier  had 
agreed  to  furnish  thirty-four-foot  cars,  and 
that  the  cars  actually  furnished  by  it  were  rep- 
resented to  be  of  that  size,  will  not  justify  the 
shipper  in  putting  into  them  the  number  of 
cattle  ordinarily  transported  in  thirty-four-foot 
cars  after  he  has  been  notified  that  it  is  dan- 
gerous to  do  so.  And  if  he  insists  on  crowd- 
ing the  cattle  in,  he  alone  is  liable  for  the  in- 
juries resulting  therefrom.  Fort  Worth,  etc., 
R.  Co.  v.  Word,  (Tex.  Civ.  App.  1895)  32  S.W. 
Rep.  14.  See  also  Texas,  etc..  R.  Co.  v.  Klep- 
per,  (Tex.  Civ.  App.  1893)  24  S.  W.  Rep.  567. 

In  an  action  to  recover  for  the  loss  of  cattle 
shipped  over  the  defendant  company's  road 
the  testimony  showed  that,  on  reaching  their 
destination,  the  plaintiff's  cattle  had  the  ap- 
pearance of  having  been  trampled  on  and 
were  much  bruised,  and  that  this  was  due  to 
the  plaintiff's  having  loaded  the  cattle  on  the 
car  promiscuously,  without  reference  to  their 
age,  sex,  condition,  or  size.  It  appearing  that 
the  plaintiff  himself  had  loaded  the  cattle  on 
the  car,  he  was  not  entitled  to  recover  for  in- 
juries resulting  from  the  promiscuous  inter- 
'  Volume  V. 


Liability 


CARRIERS  OF  LIVE  STOCK. 


for  Loss  or  Injury. 


Where  Shipper  Voluntarily  Undertakes  to  Load.  —  The  same  is  true  where,  although 
there  is  no  special  contract,  the  shipper  voluntarily  undertakes  to  load  his  stock.1 

c.  WHERE  SHIPPER  Furnishes  Mis  Own  Cars.  —  Where  the  shipper 
undertakes  to  furnish  the  cars  for  the  shipment  of  his  stock  and  to  load  them, 
the  carrier  is  not  responsible  for  any  defect  in  the  cars,  or  for  injuries  result- 
ing from  the  stock  having  been  improperly  loaded  thereon.2 

//.  ANIMALS  ESCAPING.  —  The  carrier  must  see  that  the  stock  are  so  fas- 
tened in  the  ear  that  they  cannot  escape,  and  it  is  responsible  for  the  loss  of 
an  animal  escaping  from  the  car,  whether  the  loss  results  from  a  defect  in  the 
car  .is  originally  provided,3  or  from  the  failure  of  the  carrier's  servants  or 


mingling  of  the  cattle.  And  the  court  having 
refused  so  to  charge  the  jury,  the  judgment  of 
the  trial  court  was  reversed,  notwithstanding 
a  general  instruction  had  been  given  to  the 
jury  that  the  plaintiff  could  not  recover  for 
damages  due  to  "  overloading."  Missouri 
Pac.  R.  Co.  v.  Edwards,  78  Tex.  307,  45  Am. 
&  Eng.  R.  Cas.  355,  note. 

Shipper  Allowed  to  Recover  in  Spite  of  His  Im- 
proper Loading.  —  In  Doan  v.  St.  Louis,  etc.,  R. 
Co.,  38  Mo.  App.  408,  the  shipper  loaded  the 
horse  on  the  car  himself  and  negligently  left 
him  untied.  While  being  thus  loose,  the  cars 
were  moved  and  the  horse  was  injured.  It 
was  held  that  the  shipper  might  recover,  not- 
withstanding his  negligence,  if  the  carrier 
ought  to  have  known  the  condition  of  the 
horse,  and  that  such  an  injury  was  liable  to 
result  from  moving  the  cars  while  the  horse 
was  in  that  condition. 

The  case  of  Kinnick  v.  Chicago,  etc.,  R.  Co., 
69  Iowa  665,  27  Am.  &  Eng.  R.  Cas.  55,  ap- 
pears to  oppose  the  rule  of  the  text.  In  this 
case,  which  was  an  action  for  the  loss  of  cer- 
tain hogs  from  suffocation,  the  plaintiffs  had 
loaded  the  hogs  on  the  car  without  any  inter- 
ference on  the  part  of  the  defendant  company 
or  its  employees,  and  the  company  defended 
on  the  ground  that  the  loss  complained  of 
was  caused  by  overloading.  The  court  in- 
structed the  jury  that  if  the  defendant  knew 
of  the  number  of  hogs  in  the  car  and  of  the 
condition  of  the  car  as  to  its  loading  when  re- 
ceived by  it,  or  if  it  might  have  known  these 
facts,  it  could  not  escape  liability  on  the 
ground  that  the  car  was  overloaded.  The 
court,  by  Reed,  J.,  said:  "  But  we  think  it  [the 
instruction]  is  correct.  It  is  not  claimed  that 
there  was  any  deceit  or  misrepresentation  by 
plaintiff  as  to  the  condition  of  the  car  or  its 
loading.  *  *  *  As  defendant  received  the 
property  under  these  circumstances  and  un- 
dertook to  transport  it  to  its  destination,  it 
should  be  held  to  have  assumed  all  the  liabili- 
ties of  a  common  carrier  with  reference  to 
it."  The  verdict  against  the  defendant  was 
sustained. 

When  Carrier's  Agents  Load  and  Unload,  though 
Shipper  had  Contracted  to  Do  So.  —  Although  the 
shipper  may  have  expressly  agreed  to  unload 
and  reload  his  stock  at  his  own  risk  at  all 
points  where  it  should  be  necessary  to  stop  for 
food,  water,  or  rest,  yet  if  the  unloading  and 
loading  are  in  fact  done  by  the  carrier's  serv- 
ants, it  will  be  liable  for  any  injury  resulting 
from  their  negligence.  Missouri  Pac.  R.  Co. 
■v.  Kingsbury,  (Tex.  Civ.  App.  1894)  25  S.  W. 
Rep.  322. 

The  same  rule  was  applied  in  Norfolk,  etc., 
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R.  Co.  v.  Sutherland,  89  Va.  703,  55  Am.  & 
Eng.  R.  Cas.  323,  note,  where  the  cattle  were 
unloaded  at  an  intermediate  point  and  part  of 
them  were,  by  mistake,  loaded  on  the  cars  of 
another  shipper. 

1.  Shipper  Volunteering  to  Load. —  In  Bowie 
v.  Baltimore,  etc.,  R.  Co.,  I  MacArthur  (D.  C.) 
94,  the  owner  and  his  agents,  in  charge  of  a 
race-horse,  insisted  on  loading  the  horse  on 
the  car  in  a  certain  way,  although  requested 
by  the  station  agent  to  allow  him  to  control  it. 
The  horse  having  been  injured  in  consequence 
of  being  improperly  loaded  on  the  car,  the 
court  held  that  the  carrier  was  not.  liable.  It 
was  held  also  that  it  was  error  to  charge 
the  jury  that  if  the  servants  or  agents  of  the 
owner  refused  obedience  to  the  agent  of  the 
carrier,  the  carrier  would  still  be  responsible 
for  the  injury,  since  it  was  his  duty,  if  he 
could  not  control  the  servants  of  the  owner,  to 
refuse  to  carry  the  horse,  in  order  to  escape 
responsibility.  See  also  Griffin  v.  Great  West- 
ern R.  Co.,  15  U.  C.  Q.  B.  507;  Richardson 
v.  North  Eastern  R.  Co.,  L.  R.  7  C.  P.  75,  41 
L.  J.  C.  P.  60,  20  W.  R.  461.  Compare  Stuart 
v.  Crawley,  2  Stark.  323,  3  E.  C.  L.  428. 

In  Houston,  etc.,  R.  Co.  v.  Hester,  (Tex. 
1888)  7  S.  W.  Rep.  776,  the  evidence  showed 
that  the  damages  were  due  in  part  to  the  acts 
of  the  carrier  and  in  part  to  the  act  of  the 
owner  in  overcrowding  the  stock  in  the  car. 
The  jury  returned  a  general  verdict  against 
the  carrier,  assessing  the  damages  in  a  sum 
not  exceeding  the  damages  caused  by  the  act 
of  the  carrier.  It  was  held  that  the  verdict 
should  be  sustained. 

2.  Carrier  Not  Liable  —  Improper  Loading.  — 
Fordyce  v.  McFlynn,  56  Ark.  424,  55  Am.  & 
Eng.  R.  Cas.  399,  note. 

Special  Contract  Construed.  —  A  shipper  is  not 
at  fault  for  "failing  to  furnish  cars  under  a  con- 
tract of  shipment  which  provides  that  he  shall 
furnish  the  cars  and  load  them  at  a  certain 
station,  where  he  notifies  the  railroad  com- 
pany that  cars  to  be  used  in  the  business  are 
at  certain  other  stations,  and  that  he  desires  the 
company  to  take  them  from  another  company 
in  whose  possession  they  are  and  which  has 
been  directed  to  turn  them  over,  and  the  rail- 
road company  does  not  decline  to  get  the  cars, 
or  claim  that  the  shipper  is  bound  to  make  any 
other  delivery  of  them  or  that  there  is  any 
difficulty  in  getting  them,  but  merely  fails  to 
accept  them  and  commence  the  shipment  with- 
in the  time  specified  in  the  contract.  Law- 
rence v.  Milwaukee,  etc.,  R.  Co.,  84  Wis.  427. 

3.  See  supra,  this  title,  Duty  to  Furnish 
Facilities  for  Transportation  —  Cars  Must  Be 
Suitable  and  Safe. 
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agents  to  keep  the  car  properly  closed  1  or  the  animals  therein  properly  fas- 
tened,2 or  from  the  carrier's  failure  to  provide  suitable  and  safe  stock  yards  at 
the  point  of  shipment  or  at  the  destination.3 

Contributory  Negligence  of  Shipper.  —  In  this  class  of  cases,  however,  as  in  others, 
the  contributory  negligence  of  the  shipper  is  a  good  defense.4 

e.  Injuries  Occurring  while  Stock  are  being  Unloaded.  —  The 
general  duty  of  the  carrier  to  provide  safe  and  proper  facilities  for  the  trans- 
portation of  stock  includes  the  duty  to  provide  proper  facilities  for  unloading 
them  safely  from  the  cars,  and  it  is  liable  for  injuries  sustained  by  stock  while 
being  unloaded,  in  consequence  of  insufficient  facilities  for  unloading  them.5 


1.  L3avingCar  Open.  —  Although  the  contract 
of  carriage  relieves  the  carrier  from  liability 
for  escapes,  it  would  still  be  liable  for  an 
escape  caused  by  the  negligent  conduct  of  its 
servant  in  leaving  a  car  window  open.  In- 
dianapolis, etc.,  R.  Co.  v.  Allen,  31  Ind.  394. 
See  also  Oxley  v.  St.  Louis,  etc.,  R.  Co.,  65 
Mo.  629. 

Stock  Escaping  while  being  Driven  to  Water. 

—  Where  mules  escape  while  being  driven  to 
water,  after  they  have  arrived  at  their  destina- 
tion, there  may  be  a  question  as  to  whether 
the  carrier  is  liable  as  a  warehouseman  only, 
or  as  a  carrier,  and  an  instruction  as  to  the 
liability  of  the  company  is  erroneous  if  it  fails 
to  point  out  the  distinction  between  the  com- 
pany's liability  as  a  warehouseman  and  as  a 
carrier.  North  Missouri  R.  Co.  v.  Akers,  4 
Kan.  453,  96  Am.  Dec.  183. 

2.  Failure  to  Fasten  Animals  Properly.  —  In 
Stuart  v.  Crawley,  2  Stark.  323,  3  E.  C.  L.  428, 
the  carrier  was  held  responsible  for  the  loss  of 
a  dog  which  it  allowed  to  get  away,  although 
the  fastening  used  was  that  furnished  by  the 
owner.  Compare  Richardson  v.  North  Eastern 
R.  Co.,  L.  R.  7  C.  P.  75- 

In  Porterfield  v.  Humphreys,  8  Humph. 
(Tenn.)  497,  the  court,  by  Turley,  J.,  said: 
"  In  the  present  case  the  horse  escaped  from 
his  fastenings  on  board  of  the  boat,  and  was 
lost  overboard  in  the  night.  Now,  he  must 
have  been  negligently  fastened,  or  this  could 
not  have  happened;  prima  facie,  this  negli- 
gence is  attributable  to  the  owners  of  the  boat, 
and  the  proof  does  not  warrant  the  assumption 
that  it  was  the  consequence  of  an  improper  in- 
terference on  the  part  of  the  owner  of  the 
horse."  The  carrier  was  therefore  held  liable. 

3.  See  supra,  this  title,  Duty  to  Furnish 
Facilities  for  Transportation  —  Other  Facilities. 
Chapin  v.  Chicago,  etc.,  R.  Co..  79  Iowa  582, 
42  Am.  &  Eng.  R.  Cas.  543. 

4.  Contributory  Negligence  of  Shipper.  —  Betts 
v.  Farmers'  L.  &  T.  Co.,  21  Wis.  80,  91  Am. 
Dec.  460  (shipper  knowing  of  defect  in  door 
and  failing  to  call  carrier's  attention  thereto); 
Lee  v.  Raleigh,  etc.,  R.  Co.,  72  N.  Car.  236 
(carrier's  agent  prevented  by  shipper  from 
locking  the  door  of  car);  Newby  v.  Chicago, 
etc.,  R.  Co.,  19  Mo.  App.  391  (allowing  car  to 
start  before  doors  are  closed  —  shipper  doing 
the  loading);  Hutchinson  v.  Chicago,  etc.,  R. 
Co.,  37  Minn.  524. 

6.  Insufficient  Facilities  for  Unloading  Stock.  — 
East  Tennessee,  etc.,  R.  Co.  v.  Herrman,  92 
Ga.  384;  Owen  v.  Louisville,  etc.,  R.  Co.,  87 
Ky.  626,  35  Am.  &  Eng.  R.  Cas.  687;  Chesa- 
peake, etc.,  R.  Co.  v.  American  Exch.  Bank, 
92  Va.  495. 
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In  Chicago,  etc.,  R.  Co.  v.  Owen,  21  111. 
App.  339,  which  was  an  action  to  recover  dam- 
ages for  the  death  of  a  calf  shipped  over  the 
defendant's  road,  the  alleged  negligence  on 
the  part  of  the  defendant  company  consisted  in 
its  having  unloaded  the  calf  at  the  station 
proper  instead  of  at  the  cattle  pens,  and  in  the 
fact  that  the  number  of  persons  assisting  in 
the  unloading  frightened  the  calf  so  that  it 
died  immediately  after  from  the  effects  of  its 
over-exertion.  It  was  held  that  the  company 
was  not  liable,  it  appearing  that  the  universal 
custom  was  to  unload  single  animals  at  the 
station  proper  instead  of  taking  the  more 
troublesome  course  of  switching  the  train  to 
the  cattle  pens.  The  injury  was  properly  at- 
tributable to  the  "  proper  vice  "  of  the  animal, 
for  which  the  company  could  not  be  held 
liable.  See  supra,  this  title,  Liability  for  Loss 
or  Injury —  The  General  Rule. 

Unloading  Horse  from  Ferryboat.  —  The  de- 
fendants, lessees  of  a  ferry,  conveyed,  as 
ferrymen  for  hire,  passengers  and  animals, 
but  it  was  not  their  practice  to  take  charge 
of  animals  while  on  board  their  boats.  For 
landing  animals  and  passengers  they  used 
movable  slips,  with  light  hand-rails,  which, 
though  suitable  for  foot  passengers,  were  too 
slight  for  horses.  They  received  on  board  the 
horse  of  the  plaintiff,  who  paid  the  usual 
charge  and  remained  with  his  horse  until  the 
boat  was  moored  to  the  landing  stage  on  the 
other  side  of  the  river.  In  leading  the  horse 
over  the  movable  slip  which  was  placed  from 
the  boat  to  the  landing,  the  horse  pressed 
against  the  hand-rail,  which  parted,  and  an 
iron  spike,  which  it  covered,  severely  injured 
the  horse.  The  hand-rail  had  been,  shortly 
before  the  accident,  twice  broken  by  the  press- 
ure of  horses,  and  the  defendants  had  been 
cautioned  against  using  the  slip;  but  they  had 
continued  to  use  it,  merely  tying  the  rail  to- 
gether with  a  cord.  It  was  held  that  it  was 
their  duty  as  ferrymen  to  provide  proper 
means  of  landing  from  their  boat,  and  that 
they  were  liable  for  the  injury  to  the  plaintiff's 
horse  resulting  from  their  neglect  of  this  duty, 
although  the  horse  was  at  the  time  in  charge 
of  its  owner.  Willoughby  v.  Horridge,  12  C. 
B.  742,  74  E.  C.  L.  742,  17  Jur.  323,  22  L.  J.  C. 
P.  90. 

Defective    Facility — Connecting    Lines. —  In 

Combe  v.  London,  etc.,  R.  Co.,  31  L.  T.  N.  S. 
613,  C.  shipped  some  horses,  in  charge  of  a 
groom,  to  F.,  a  point  on  the  defendant  com- 
pany's line,  the  shipment  being  from  a  point 
on  another  road.  At  the  junction  of  such  road 
with  the  defendant's  line,  the  groom,  on  going 
to  have  the  horses  booked  again,  was  told  that 

Volume  V. 


Liability  for  Delay.  CARRIERS  OF  LIVE  STOCK.  Liability  for  Delay. 


VII.  LIABILITY  FOR  DELAY  — General  Rule  as  to  Carriers. — The  general  rule  has- 
been  stated  in  a  previous  article,  that  the  duty  of  the  carrier  is  to  carry  and 
deliver  w  ithin  a  reasonable  time.1  What  is  such  reasonable  time,  is  a  question 
to  be  determined  from  all  the  circumstances.'2 

Rulo  Stricter  than  in  Case  of  Ordinary  Merchandise.  —  In  applying  these  rules  to  Car- 
riers of  stock,  it  is  considered  that  the  character  of  the  property  being  carried 
is  in  important  circumstance  in  determining  what  is  a  reasonable  time,  and, 
owing  to  the  harmful  results  liable  to  follow  the  tardy  transportation  of  cattle 
or  other  live  stock,  carriers  of  such  property  are  held  to  a  stricter  measure  of 
duty  than  carriers  of  merchandise.3 


the  train  direct  to  F.  would  not  leave  for  sev- 
eral hours,  but  that,  by  paying  a  higher  fare, 
he  could  leave  immediately  by  a  slightly 
longer  route.  This  he  agreed  to  do,  and  the 
horses  proceeded  by  that  route  to  F.,  in  the 
same  cars  in  which  they  were  originally 
shipped.  At  F.  two  porters  came  to  unload 
the  car,  and  the  groom  told  them  of  the  danger 
of  an  accident  from  the  wide  space  between 
the  flap  and  the  bouy  of  the  horse-box,  and 
how,  in  loading  the  horses,  it  had  been 
stopped  up.  The  porters  tried  to  stop  the 
space  with  hay,  and  when  they  had  finished 
called  to  the  groom  inside,  "  All  right."  In 
leading  the  horses  out,  one  of  them  caught  his 
foot  in  the  hole  and  his  leg  was  broken.  It 
was  held  that  the  defendant  company  was 
bound  to  provide  a  suitable  truck  for  the  con- 
veyance of  C.'s  horses;  that  it  had  adopted  this 
truck  by  receiving  it  at  G.  and  sending  the 
horses  on  it  to  F.,  and  that  it  was  therefore 
liable  for  the  injury  resulting  from  the  unfit- 
ness of  the  truck.  The  fact  that  the  plaintiff's 
groom  advised  the  defendant  s  porters  how  to 
remedy  the  defect  would  not  relieve  the  de- 
fendant from  liability,  the  proximate  cause  of 
the  loss  being  its  negligence. 

1.  See  the  title  Carriers  of  Goods. 

2.  Cincinnati,  etc.,  R.  Co.  v.  Case,  122  Ind. 
310,  42  Am.  &  Eng.  R.  Cas.  537.  See  also  the 
title  Carriers  of  Goods. 

3.  General  Rules  Applied  to  Carriers  of  Live 
Stock.  —  For  cases  applying  the  general  rules 
in  this  connection  to  the  carriage  of  live  stock, 
see :  — 

England. — Briddon  v.  Great  Northern  R. 
Co.,  32  L.  T.  94,  28  L.  J.  Exch.  51. 

United  States.  —  The  Caledonia,  50  Fed. 
Rep.  567;  Goldsmith  v.  Tower  Hill  Steamship 
Co.,  37  Fed.  Rep.  806. 

Illinois.  —  Ohio,  etc.,  R.  Co.  v.  Dunbar,  20 
111.  623,  71  Am.  Dec.  291;  Illinois  Cent.  R. 
Co.  v.  Waters,  41  111.  73;  Wabash,  etc.,  R.  Co. 
v.  McCasIand,  11  111.  App.  491. 

Io-wa.  —  Kinnick  v.  Chicago,  etc.,  R.  Co., 
69  Iowa  665,  27  Am.  &  Eng.  R.  Cas.  55. 

/Tansas.  —  Atchison,  etc.,  R.  Co.  v.  Ditmars, 
3  Kan.  App.  459. 

Michigan.  —  Cleveland,  etc.,  R.  Co.  v.  Per- 
kins, 17  Mich.  296;  Sisson  v.  Cleveland,  etc., 
R.  Co.,  14  Mich.  489,  90  Am.  Dec.  252. 

Mississippi.  —  Illinois  Cent.  R.  Co.  v.  Haynes, 
64  Miss.  604,  30  Am.  &  Eng.  R.  Cas.  38. 

Missouri.  —  Guinn  v.  Wabash,  etc.,  R.  Co., 
20  Mo.  App.  453;  Tucker  v.  Pacific  R.  Co.,  50 
Mo.  385,  3  Am.  Ry.  Rep.  291;  Sturgeon  v. 
St.  Louis,  etc.,  R.  Co.,  65  Mo.  569. 

New  York.  —  Hastings  v.  New  York,  etc., 
R.  Co.,  (Supreme  Ct.)  6  N.  Y.  Supp.  836. 


Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Hale,  85  Tenn.  69,  27  Am.  &  Eng.  R.  Cas.  36; 
Nashville,  etc.,  R.  Co.  v.  Jackson,  6  Heisk. 
(Tenn.)  273;  Adams  Express  Co.  v.  Jackson, 
92  Tenn.  326,  55  Am.  &  Eng.  R.  Cas.  320. 

Texas.  —  International,  etc.,  R.  Co.  v. 
Hynes,  3  Tex.  Civ.  App.  20;  Missouri  Pac. 
R.  Co.  v.  Nicholson,  2  Tex.  App.  Civ.  Cas., 
§  167;  Gulf,  etc.,  R.  Co.  v.  Ellison,  70  Tex.  491; 
San  Antonio,  etc.,  R.  Co.  v.  Pratt,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  705. 

Wisconsin.  —  Abrams  Milwaukee,  etc.,  R. 
Co.,  87  Wis.  485,  41  Am.  St.  Rep.  55,  61  Am. 
&  Eng.  R.  Cas.  313. 

In  Cincinnati,  etc.,  R.  Co.  v.  Case,  122  Ind. 
310,  42  Am.  &  Eng.  R.  Cas.  537,  there  was  a 
delay  in  shipment  from  six  p.  m.  Friday  until 
four  A.  M.  Saturday,  although  the  defendant 
company  had  the  means  of  shipment  at  hand 
when  the  stock  were  delivered.  In  conse- 
quence of  the  delay,  the  stock  arrived  at  their 
destination  too  late  for  the  Saturday  market, 
and  had  to  be  kept  over  until  Monday.  It  was 
held  that  the  company  was  liable  for  the  loss 
thus  occasioned,  the  delay  being  unreason- 
able. 

Measure  of  Damages.  —  A  carrier  is  liable  for 
all  damages  that  are  directly  attributable  to- 
the  natural  effect  of  a  negligent  delay  in  trans- 
portation upon  the  normal  condition  or  latent 
propensities  of  the  animals  being  carried, 
whereby  they  are  reduced  in  weight  or 
strength  more  than  they  would  have  been  had 
the  transportation  and  delivery  been  prompt. 
And  when  there  is  an  unreasonable  time  re- 
quired for  the  transportation,  the  burden  is  on 
the  carrier  to  show  that  the  bad  condition  of 
the  stock  was  not  due  to  the  unreasonable  de- 
lay. Richmond,  etc.,  R.  Co.  v.  Trousdale,  99 
Ala.  389,  42  Am.  St.  Rep.  69,  55  Am.  &  Eng. 
R.  Cas.  400;  Douglass  v.  Hannibal,  etc.,  R. 
Co.,  53  Mo.  App.  473. 

Where  the  carrier  fails  to  deliver  cattle  in 
time  for  the  market  for  which  they  were  in- 
tended, and  it  might  have  delivered  them  in 
time  but  for  a  negligent  delay,  it  is  liable  for 
the  injuries  resulting  from  the  delay  and  for 
the  expenses  of  keeping  the  stock  until  the 
next  regular  market  day.  Louisville,  etc.,  R. 
Co.  v.  Robinson,  (Ky.  1896)  36  S.  W.  Rep.  6. 

That  Connecting  Carrier  Might  have  Made  Up 
the  Delay,  No  Defense.  —  Where  the  defendant 
company  has  been  guilty  of  a  negligent  delay 
in  the  transportation  of  live  stock,  it  cannot 
relieve  itself  from  liability  by  showing  that  a 
connecting  line  might  have  made  up  for  its 
default.  Philadelphia,  etc.,  R.  Co.  v.  Lehman, 
56  Md.  209,  40  Am.  Rep.  415,  6  Am.  &  Eng. 
R.  Cas.  194.     See  also  Myrick  v.  Michigan 
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When  Carrier  Without  Fault.  — The  carrier,  being  bound  only  to  carry  within  a 
reasonable  time,  in  the  absence  of  a  special  contract  fixing  the  time  is  not 
responsible  for  a  delay  resulting  without  fault  on  its  part.1 


Cent.  R.  Co.,  107  U.  S.  102,  9  Am.  &  Eng.  R. 
Cas.  25. 

Duty  to  Ship  on  First  Train. —  It  cannot  be 
said,  as  a  matter  of  law,  that  the  carrier's  duty 
to  ship  within  a  reasonable  time  requires  the 
shipment  of  cattle  to  be  made  on  the  first  train 
leaving  the  station  after  the  stock  have  been 
delivered  for  transportation.  Pennsylvania 
Co.  v.  Clark,  2  Ind.  App.  146. 

Where  the  stock  to  be  shipped  by  the  plain- 
tiff were  not  loaded  upon  the  arrival  of  the  de- 
fendant's train,  and  were  not  even  in  the  yards 
of  the  company,  but  in  a  private  yard,  and  had 
not  been  given  into  the  possession  of  any 
authorized  agent  of  the  defendant,  it  was  held 
that  the  defendant  was  not  liable  for  refusing 
to  delay  the  train  until  the  stock  could  be 
loaded,  notwithstanding  the  same  train  took 
cars  of  stock  at  other  stations  later,  although 
in  these  instances  the  locomotive  was  required 
to  assist  in  loading  the  cars,  while  in  the 
plaintiff's  case  it  was  not.  Frazier  v.  Kansas 
City,  etc.,  R.  Co.,  48  Iowa  571. 

But  the  company  is  bound  to  forward  the 
stock  by  the  first  train  which  passes  the  sta- 
tion after  the  stock  have  been  loaded  on  the 
cars,  unless  exceptional  circumstances  pre- 
vent. Illinois  Cent.  R.  Co.  v.  Waters,  41  111. 
73.  See  Michigan  Southern,  etc.,  R.  Co.  v. 
McDonough,  21  Mich.  165,  4  Am.  Rep.  466, 
holding  that  the  carrier  was  not  liable  for 
failing  to  transport  stock  loaded  on  cars  and 
waiting  at  a  way  station,  by  the  first  passing 
train,  when  doing  so  would  have  necessitated 
another  engine,  which  could  not  be  procured 
for  several  hours. 

Slow  Train.  —  If  the  action  is  against  the  de- 
fendant as  a  carrier  merely,  and  not  for  breach 
of  a  special  contract,  the  shipper  cannot  re- 
cover for  losses  resulting  from  the  misrepre- 
sentation of  the  defendant's  agent,  whereby 
the  plaintiff  was  induced  to  ship  on  a  slow  in- 
stead of  a  fast  train.  Maslin  v.  Baltimore, 
etc.,  R.  Co.,  14  W.  Va.  180,  35  Am.  Rep.  748. 

In  an  action  for  delay  the  plaintiff  may  show 
that  his  stock  were  shipped  on  a  way  train 
which  made  slow  progress  and  stopped  at 
every  station,  although  there  was  no  special 
contract  not  to  ship  on  such  train  or  to  carry 
at  any  particular  rate  of  speed.  Gulf,  etc., 
R.  Co.  v.  Ellison,  70  Tex.  491.  See  also  next 
case  cited. 

Delay  Due  to  Failure  of  Prior  Carrier  to  For- 
ward Way  Bill.  —  In  an  action  for  delay  in  de- 
livering live  stock,  it  appeared  that  the  cattle 
in  question  reached  the  defendant  company's 
stock  yards  by  a  connecting  line,  about  five 
hours  before  the  departure  of  a  fast  freight 
train  on  the  defendant's  line;  that  the  defend- 
ant's servants  refused  to  attach  the  car  con- 
taining the  stock  to  this  fast  freight,  because 
the  connecting  line  had  sent  no  way  bill, 
although  the  plaintiff  exhibited  to  them  the 
bill  of  lading  for  the  stock;  that  afterwards 
the  servants  attached  the  car  to  a  special  train 
and  attempted  to  overtake  the  fast  freight,  but 
without  success,  and  the  car  was  then  attached 
to  a  slow  freight  train  which  carried  the  stock 


to  their  destination  a  day  and  a  half  later  than 
they  would  have  reached  there  had  they  been 
sent  by  the  fast  freight.  It  was  held  that  the 
company  was  liable  for  the  delay.  Louisville, 
etc.,  R.  Co.  v.  Brinley,  (Ky.  1895)  29  S.  W. 
Rep.  305,  61  Am.  &  Eng.  R.  Cas.  340,  note. 
See  also  Michaels  v.  New  York  Cent.  R.  Co., 
30  N.  Y.  564,  86  Am.  Dec.  415. 

Instruction  —  Proof.  —  Where  in  an  action  for 
damages  to  a  car  load  of  stock,  caused  by  their 
being  delayed  in  transportation,  the  proof  was 
that  in  shipments  of  stock  between  the  two 
points  involved  the  stock  "  usually  go  through 
in  ten,  fifteen  or  twenty  hours,"  the  court  in- 
structed the  jury  that  "  the  evidence  is  undis- 
puted that  a  reasonable  time  for  the  delivery 
of  said  animals,  after  delivery  of  same  to 
the  railroad,  is  ten  or  twelve  hours,  and  if 
their  being  kept  on  the  car  for  a  longer  time 
by  the  defendant  company  caused  them  to  be 
vicious  and  to  injure  one  another,  the  defend- 
ant is  liable  "  for  such  injury.  It  was  held 
that  the  instruction  was  warranted  and  was 
not  error.  Richmond,  etc.,  R.  Co.  v.  Trous- 
dale, 99  Ala.  389,  42  Am.  St.  Rep.  69,  55  Am.  & 
Eng.  R.  Cas.  400. 

Delay  Due  to  Failure  to  Furnish  Cars.  —  The 
carrier  is  equally  liable  whether  the  delay 
arises  from  a  failure  to  furnish  cars  promptly 
or  from  a  delay  in  transportation  while  the 
stock  are  en  route.  See  Ayres  v.  Chicago, 
etc.,  R.  Co.,  75  Wis.  215,  40  Am.  &  Eng.  R. 
Cas.  108;  McAbsher  v.  Richmond,  etc.,  R. 
Co.,  108  N.  Car.  344,  55  Am.  &  Eng.  R.  Cas. 
324,  note;  Hamilton  v.  Western  North  Carolina 
R.  Co.,  96  N.  Car.  398,  30  Am.  &  Eng.  R.  Cas.  1 ; 
Philadelphia,  etc.,  R.  Co.  v.  Lehman,  56  Md. 
209,  40  Am.  Rep.  415,  6  Am.  &  Eng.  R.  Cas. 
194. 

Requiring  Stock  to  be  Loaded  on  Cars  Twelve 
Hours  Before  Transportation  Begins.  —  A  course 
of  business,  under  which  the  shipper  is  re- 
quired to  put  his  stock  on  a  car,  there  to  re- 
main for  twelve  hours  before  the  departure  of 
a  train  which  has  a  fixed  schedule  lime,  is 
unreasonable  and  cannot  protect  the  carrier. 
Alabama,  etc.,  R.  Co.  v.  Sparks,  71  Miss.  757. 

When  Shipper  is  to  Load.  —  Where  the  duty  of 
loading  is  on  the  shipper  and  he  has  been  pro- 
vided with  facilities  for  loading  his  stock,  it  is 
his  duty  to  have  them  loaded  so  that  the  train 
which  is  to  carry  them  will  not  be  delayed  by 
having  to  wait  until  the  loading  is  completed. 
Louisville,  etc.,  R.  Co.  v.  Godman,  104  Ind. 
490. 

United  States  Statute.  —  Where  the  carrier 
stops  the  train  and  leaves  the  cars  at  a  9tation 
in  order  to  give  the  cattle  the  five  hours'  rest 
required  by  the  federal  statute,  and  then 
sends  them  on  by  the  next  train  which  passes 
twelve  hours  afterward,  it  cannot  be  charged 
with  a  delay.  Galveston,  etc.,  R.  Co.  v. 
Warnken,  (Tex.  Civ.  App.  1896)  35  S.  W.  Rep. 
72;  and  supra,  this  title,  Duly  during  Trans- 
portation —  Statutory  Penalty  for  Keeping  Cattle 
Con fined. 

1.  See  the  title  CARRIERS  of  Goons,  subtitle 
Liability  for  Delay.    See  also   Ballentine  v. 
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whon  Thore  is  a  Special  Contract  between  the  parties,  fixing  the  time  within  which 

the  stock  are  to  be  delivered  at  their  destination,  its  provisions  will  govern, 
and  the  carrier  will  be  liable  absolutely  for  a  failure  to  deliver  within  the  time 
fixed,  except  when  the  failure  is  due  to  the  shipper's  negligence.1 

Unavoidable  Dolays.  —  In  the  event  of  an  obstruction  of  traffic  by  a  cause  for 
w  hich  the  carrier  is  not  responsible,  it  is  bound  only  to  use  reasonable  effort 
for  procuring  the  further  transportation  of  stock  in  its  charge.58 

Injury  Due  Partly  to  Vicious  Propensities  of  Stock  —  Negligence  Proximate  Cause.  —  The 
fact  that  the  loss  or  injury  to  the  stock  is  due  partly  to  their  own  vicious  pro- 
pensities will  not  relieve  the  carrier  from  liability  if  the  proximate  cause  of 
the  loss  was  a  negligent  delay  in  transportation.3 

stipulations  — Negligence. —  Nor  will  any  stipulation  in  the  contract  of  shipment 
relieve  the  carrier,  when  the  delay  is  shown  to  have  resulted  from  negligence 
on  its  part.1 

Delivery  to  Connecting  Carrier  —  Delay.  —  The  rule  requiring  the  carrier  to  trans- 
port stock  without  delay,  and  to  deliver  them  to  the  owner  or  consignee 


North  Missouri  R.  Co.,  40  Mo.  491,  93  Am. 
Dec.  315  (snow  storm);  Pruitt  v.  Hannibal,  etc., 
R.  Co.,  62  Mo.  527  (same);  Black  v.  Chicago, 
etc.,  R.  Co.,  30  Neb.  197  (same);  Texas 
Trunk  R.  Co.  v.  Pannill,  (Tex.  App.  1891)  17  S. 
W.  Rep.  1100;  International,  etc.,  R.  Co.  v. 
Hynes,  3  Tex.  Civ.  App.  20  (telegraph  line 
down);  Gulf,  etc.,  R.  Co.  v.  McCorquodale,  71 
Tex.  41,  35  Am.  &  Eng.  R.  Cas.  653  (washout 
on  road  no  defense  where  carrier  knew  of  it 
when  stock  were  accepted  for  transportation). 

An  unusual  press  of  business  excuses  a  de- 
lay, but  does  not  excuse  a  failure  to  feed  and 
water  during  the  delay.  International,  etc., 
R.  Co.  v.  Lewis,  (Tex.  Civ.  App.  1893)23  S.  W. 
Rep.  323- 

1.  See  the  title  Carriers  of  Goods,  subtitle 
Liability  for  Delay  —  Effect  of  Special  Contract. 

Delay  in  Shipment  Due  to  Shipper's  Failure  to 
Have  Cattle  Inspected.  —  In  Galveston,  etc.,  R. 
Co.  v.  Rutledge,  (Tex.  Civ.  App.  1896)  37  S. 
W.  Rep.  176,  which  was  an  action  for  the  car- 
rier's failure  to  ship  the  plaintiff's  cattle 
promptly,  the  defense  alleged  was  that  the 
plaintiff  failed  to  have  the  cattle  inspected  in 
time.  The  plaintiff's  replication  was  that  they 
were  ready  to  be  inspected  on  a  day  named, 
but  that  the  defendant's  agent  informed  him 
that  they  could  not  be  shipped  out  that  night 
and  he  therefore  delayed  the  inspection  until 
the  next  day.  It  was  held  that  the  defense  of 
the  carrier  was  valid  if  proven;  and  the  issue 
being  merely  whether  the  carrier  had  induced 
the  shipper,  by  his  representations  alleged  to 
have  been  made,  to  delay  having  his  cattle 
inspected,  it  was  error  to  submit  the  case  to 
the  jury  with  an  instruction  that  the  carrier 
was  bound  to  carry  without  unreasonable 
delay,  and  that  it  was  for  the  jury  to  say 
whether  there  had  been  such  delay. 

Delay  as  Proximate  Cause  Must  be  Proven.  — 
Although  there  may  be  satisfactory  proof  of  a 
delay,  the  shipper  is  not  entitled  to  recover 
therefor,  and  it  is  error  to  submit  the  ques- 
tion to  the  jury,  where  there  is  no  proof  of 
damage  or  as  to  the  delay  having  been  the 
proximate  cause  of  the  damage.  Galveston, 
etc.,  R.  Co.  v.  Jackson,  (Tex.  Civ.  App.  1896) 
37  S.  W.  Rep.  255. 

2.  Unavoidable  Delay  —  Carrier's  Duty. —  In 
St.  Louis,  etc.,  R.  Co.  v.  Jones,  (Tex.  Civ.  App. 


1895)  29  S.  W.  Rep.  695,  which  was  an  action 
for  damages  due  to  a  delay,  it  was  held  error 
in  the  trial  court  to  refuse  to  instruct  the  jury 
that  "  if  they  believe  from  the  evidence  that 
plaintiff's  cattle,  on  account  of  unprecedented 
floods  destroying  defendant's  track,  had  to  be 
carried  by  an  unusual  or  circuitous  route,  or 
had  to  be  carried  over  the  road  of  some  other 
company,  then  the  defendant  was  only  re- 
quired to  use  ordinary  diligence,  under  all 
the  circumstances  in  evidence,  in  making 
arrangements  to  transport  said  cattle  over 
such  unusual  circuitous  route,"  etc.  The  car- 
rier thus  situated,  said  Key,  J.,  for  the  court, 
"  is  not  compelled  to  use  the  diligence  and 
expend  the  money  requisite  to  the  transporta- 
tion of  such  live  stock  to  their  destination  at 
the  '  earliest  period  possible.'  " 

Unusual  Flood  —  Duty  to  Ship  over  Line  of 
Another  Carrier.  —  Where  the  carrier's  road  is 
obstructed  by  extraordinary  floods,  the  ques- 
tion whether  it  should  ship  stock  in  its  charge 
over  the  line  of  another  carrier  accessible  to 
it  must  depend  upon  the  condition  of  the 
stock,  the  probable  length  of  time  the  road 
will  remain  obstructed,  the  expense  of  em- 
ploying the  other  carrier,  and  similar  circum- 
stances. There  is  no  fixed  absolute  duty  to 
ship  over  the  line  of  another  carrier.  St. 
Louis,  etc.,  R.  Co.  v.  Jones,  (Tex.  Civ.  App. 
1895)  29  S.  W.  Rep.  695. 

For  Further  Discussion  of  this  general  subject, 
see  the  title  Act  of  God,  vol.  1,  p.  584. 

3.  It  is  a  fact  which  all  carriers  know,  that 
animals  are  much  more  liable  to  injure  them- 
selves while  the  cars  are  at  rest  than  while 
they  are  moving,  and  if  the  delay  operates 
upon  their  inherent  propensities,  and  thus 
causes  the  injury,  it  will  be  regarded  as  the 
proximate  cause.  Galveston,  etc.,  R.  Co.  v. 
Herring  (Tex.  Civ.  App.  i8g6)36S.W.  Rep.  129. 

Some  Actual  Damage  Must  be  Shown.  —  Where 
cattle  are  shipped  for  a  certain  market  day  the 
carrier  is  not  liable  for  a  delay  where  it  ap- 
pears that  they  would  not  have  arrived  in  time 
for  the  market  of  that  day  had  there  been  no 
delay  and  they  were  delivered  in  time  for  the 
next  market  day.  Missouri  Pac.  R.  Co.  v. 
Paine,  1  Tex.  Civ.  App.  621. 

4.  Ball  v.  Wabash,  etc.,  R.  Co.,  83  Mo.  574, 
25  Am.  &  Eng.  R.  Cas.  384. 
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promptly,  embraces  the  case  of  a  delivery  to  a  connecting  line,  and  the  carrier 
is  responsible  for  a  delay  in  such  'delivery.1 

Stipulations  Limiting  the  Liability  of  the  Carrier  for  delay  are  governed  by  the  same 
rules  as  those  governing  other  stipulations.2  They  are  of  no  effect  where  the 
delay  is  due  to  the  carrier's  negligence,  and,  in  any  event,  are  to  be  construed 
most  strictly  against  the  carrier.3 

VIII.  Limitation  of  Liability  —  1.  In  General.  —  The  general  rules  gov- 
erning such  limitations  are  discussed  in  a  previous  article.4 

2.  Stipulation  Requiring  Shipper  to  Accompany  Stock  —  Shipper  Caring  for 
Stock.  —  The  authorities  are  unanimous  that  a  carrier  may  stipulate  in  the  con- 
tract that  the  shipper  or  his  representative  shall  accompany  the  stock  and 
assume  the  care  of  them  during  the  transportation,  including  the  duty  of 
feeding  and  watering  them,  and  such  a  stipulation  will  relieve  the  carrier  from 
all  the  duties  thus  imposed  on  the  shipper.5 

Shipper  Loading  and  Unloading.  —  The  carrier  may  also  stipulate  that  the  shipper 
shall  attend  to  the  loading,  unloading,  and  reloading  of  the  stock,  and  assume 
all  responsibility  therefor,  except  for  such  injuries  as  result  from  the  carrier's 
own  negligence  in  failing  to  provide  proper  facilities.6 


1.  Delay  in  Delivering  to  Connecting  Line.  — 

Rock  Island,  etc.,  R.  Co.  v.  Potter,  36  111. 
App.  59°- 

Where  Delay  Necessary  —  Duty  to  Feed,  etc.  — 

If  a  delay  in  delivery  to  the  connecting  line  is 
necessary,  the  carrier  is  bound  to  feed,  water, 
and  care  for  the  stock  properly  during  such 
delay.  Dunn  v.  Hannibal,  etc.,  R.  Co.,  68 
Mo.  268. 

Delay  —  When  Not  Excused.  —  Where  the 
delay  is  due  to  a  washout  on  the  carrier's  line, 
but  it  appears  that  if  the  stock  had  been  prop- 
erly shipped  they  would  have  passed  over  the 
defendant  company's  road  before  the  washout 
occurred,  the  fact  of  the  washout  will  be  no 
defense.  Indianapolis,  etc.,  R.  Co.  Adams, 
36  111.  App.  629. 

2.  See  the  title  Carriers  of  Goods,  sub- 
title Limitation  of  Liability. 

3.  Stipulation  Limiting  Liability  for  Delay.  — 
The  carrier  is  not  relieved  from  liability  for  a 
loss  sustained  by  the  shipper  from  a  fall  of  the 
market,  in  case  of  a  delay  in  the  transporta- 
tion of  the  cattle,  by  provisions  in  the  contract 
that  the  shipper  "  assumes  all  and  every  risk 
of  injuries  which  the  animals  or  either  of  them 
may  receive  in  consequence  of  any  of  them 
being  wild,  unruly,  vicious,  weak,  escaping, 
maiming,  or  killing  themselves  or  each  other, 
or  from  delays,  *  *  *  and  risk  of  any  loss 
or  damage  which  may  be  sustained  by  reason 
of  any  delay  or  from  any  other  cause  or  thing 
in  or  incident  to  or  from  or  in  the  loading  or 
unloading  the  stock."  Such  a  stipulation  has 
reference  to  injuries  to  the  cattle  caused  by 
delay,  etc.,  and  to  loss  or  damage  by  reason 
of  delay  in  loading  or  unloading;  it  has  no 
reference  to  other  losses  which  the  delay  of 
the  carrier  may  cause  to  the  shipper.  Sisson 
v.  Cleveland,  etc.,  R.  Co.,  14  Mich.  489,  90 
Am.  Dec.  252. 

Cattle  Shipped  in  Name  of  Another  —  Real 
Owner  May  Sue  for  Delay.  —  Atchison,  etc.,  R. 
Co.  v.  Bryan,  (Tex.  Civ.  App.  1896)  37  S.  W. 
Rep.  234. 

4.  See  the  title  Carriers  of  Goods,  subtitle 
Limitation  of  Liability. 

5.  Stipulation  that  Shipper  Shall  Accompany  and 


Care  for  Stock.  —  Ormsby  v.  Union  Pac.  R.  Co., 
4  Fed.  Rep.  706,  2  McCrary  (U.  S.)  48;  St. 
Louis,  etc.,  R.  Co.  v.  Weakly,  50  Ark.  397,  7 
Am.  St.  Rep.  104,  35  Am.  &  Eng.  R.  Cas.  635; 
Betts  v.  Farmers'  L.  &  T.  Co.,  21  Wis.  80,  91 
Am.  Dec.  460;  M'Cance  v.  London,  etc.,  R. 
Co.,  7  H.  &  N.  477,  31  L.  J.  Exch.  65;  Gannell 
v.  Ford,  5  L.  T.  N.  S.  604;  Harrison  v.  Lon- 
don, etc.,  R.  Co.,  2  B.  &  S.  122,  110  E.  C.  L. 
122,  8  Jur.  N.  S.  740. 

Where  the  special  contract  of  shipment  stipu- 
lated that  the  shipper  or  his  agent  should 
accompany  the  stock,  and  that,  in  case  of 
delay  or  accident,  it  should  be  the  duty  of  the 
shipper  or  his  agent  to  feed,  water.,  and  take 
care  of  the  stock,  it  is  error  in  the  trial  court  to 
refuse  an  instruction  requested  by  the  de- 
fendant company  that  "  under  this  contract, 
it  was  the  duty  of  the  plaintiff,  or  one  of  his 
agents,  to  accompany  this  stock,  and  if  the  loss 
or  damage  was  the  result  of  his  not  accom- 
panying the  stock,  then  he  could  not  recover." 
Georgia  R.,  etc.,  Co.  v.  Reid,  91  Ga.  377,  55  Am. 
&  Eng.  R.  Cas.  363.  See  also  supra,  this  title, 
Duty  during  Transportation  —  Duty  Assumed  by 
Shipper. 

6.  Stipulation  that  Shipper  Shall  Load,  Unload, 
etc.  —  Illinois  Cent.  R.  Co.  v.  Peterson,  68 
Miss.  454,  49  Am.  &  Eng.  R.  Cas.  171;  Myers 
v.  Wabash,  etc.,  R.  Co.,  90  Mo.  98,  27  Am.  & 
Eng.  R.  Cas.  53;  Terre  Haute,  etc.,  R.  Co.  v. 
Sherwood,  132  Ind.  129,  32  Am.  St.  Rep.  239, 
55  Am.  &  Eng.  R.  Cas.  326.  See  also  supra, 
this  title,  Duty  during  Transportation  —  Duty 
Assumed  by  Shipper. 

In  Myers  v.  Wabash,  etc.,  R.  Co.,  90  Mo. 
98,  27  Am.  &  Eng.  R.  Cas.  53,  the  defendant 
railroad  company  entered  into  a  special  con- 
tract with  the  plaintiffs  to  transport  a  flock  of 
sheep  to  a  certain  point,  there  to  be  transferred 
to  another  railroad  for  transportation  to  their 
ultimate  destination.  Under  the  terms  of  the 
contract,  the  plaintiffs  were  to  take  charge  of 
and  care  for  the  sheep  while  in  transit,  and 
were  charged  with  the  duty  of  unloading  them 
for  the  purposes  of  the  transfer,  and  with  all 
the  risks  incident  thereto.  They  were  not 
prevented  from  discharging  this  duty  by  any 
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3.  Stipulation  against  Liability  for  Injuries  Resulting  from  Viciousness,  etc.  — 

A  stipulation  that  the  carrier  shall  not  be  liable  for  losses  or  injuries  resulting 
from  the  "  proper  vice  "  or  the  inherent  propensities  of  the  animals  shipped  is 
valid,  beini;  a  mere  declaration  of  the  law,  since  the  carrier  is  never  liable  for 
such  losses.1 

4.  Stipulation  Requiring  Claim  to  be  Made  before  Removal  of  Stock.  —  A  stipu- 

tation  that  the  owner  or  consignee  shall  present  his  claim  for  damages  before 
removing  the  cattle  from  the  station  has  in  some  cases  been  held  valid,  and 
in  others  invalid.'2 


act  or  refusal  to  act  on  the  part  of  the  defend- 
ant It  was  held  that  the  defendant  could  not 
be  held  liable  for  not  caring  for  the  stock  after 
they  were  unloaded;  that  the  contract  could 
not  be  so  construed  as  to  cast  such  a  duty  on 
ihe  company. 

Construction  of  Stipulation  —  Waiver.  —  A 
stipulation  by  which  the  shipper  "  agrees  to 
load,  unload,  and  transfer  the  stock  at  his 
own  risk,  with  the  assistance  of  the  carrier's 
agents,  and,  in  case  of  accidents  or  delays,  to 
feed  and  take  care  of  the  stock  at  his  own  ex- 
pense," being  furnished  with  all  proper  facili- 
ties by  the  railroad,  contemplates  that  he  shall 
himself  accompany  the  stock  the  entire  route 
and  perform  the  stipulated  services;  and  the 
fact  that,  at  one  of  the  stations  on  the  route, 
on  presentation  of  his  bill  of  lading,  the  agent 
in  charge  gave  him  a  ticket  which  enabled 
him  to  travel  on  a  passenger  train,  though  he 
might  have  traveled  on  the  train  with  his 
stock,  does  not  show  a  waiver  of  these  stipula- 
tions or  relieve  him  of  the  performance  of  the 
specified  services.  Central  R.,  etc.,  Co.  v. 
Smitha,  85  Ala.  47. 

A  stipulation  similar  to  the  foregoing  will 
not  be  considered  as  waived  by  the  carrier 
merely  upon  proof  that  the  carrier  had  been  in 
the  habit  of  transporting  cattle  for  the  same 
shipper  without  requiring  his  presence  on  the 
train.  Chicago,  etc.,  R.  Co.  v.  Van  Dresar, 
22  Wis.  511. 

Contract  Must  have  been  Freely  Made.  —  The 
carrier  has  no  right  to  compel  the  shipper  to 
accept  a  contract  containing  a  limitation  of 
liability;  it  is  bound  to  carry  subject  to  its 
common-law  liability  unless  the  shipper  freely 
and  voluntarily  consents  to  a  different  con- 
tract. Atchison,  etc.,  R.  Co.  v.  Mason,  4  Kan. 
App.  391.  See  the  title  Carriers  of  Goods, 
subtitle  Contract  Must  have  been  Fairly  Made. 

1.  Stipulation  against  Liability  for  Injuries 
Eesulting  from  Viciousness.  —  Central  R.,  etc., 
Co.  v.  Smitha,  85  Ala.  47.  In  this  case  it  was 
held  that  a  special  contract  of  shipment,  by 
which,  in  consideration  of  special  freight  rates 
and  a  free  pass  for  himself,  the  shipper 
assumed,  and  released  the  carrier  from,  all  lia- 
bility for  injuries,  loss,  or  damage  that  the  ani- 
mals might  sustain  from  injuries  to  themselves 
or  each  other,  or  from  heat,  suffocation,  over- 
loading, fright,  viciousness,  and  from  "  any 
damages  incidental  to  railroad  transportations 
which  shall  not  have  been  caused  by  the  fraud 
or  gross  negligence  of  said  railroad,"  is  rea- 
sonable and  valid,  except  in  the  attempt  to 
limit  the  liability  of  the  railroad  to  gross  neg- 
ligence. See  also  Illinois  Cent.  R.  Co.  v. 
Morrison,  19  111.  139;  Grand  Trunk  R.  Co.  v. 
Vogel,  11  Can.  Sup.  Ct.  612,  27  Am.  &  Eng. 
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R.  Cas.  18;  Lake  Shore,  etc.,  R.  Co.  v.  Ben- 
nett, 89  Ind.  457,  6  Am.  &  Eng.  R.  Cas.  395. 

The  carrier  may  stipulate  that  it  shall  not 
be  liable  for  any  injury  to  the  animals  result- 
ing from  "any  of  them  being  wild,  unruly,  or 
weak,  or  of  different  ages  and  classes,  or  maim- 
ing each  other  or  themselves."  Illinois  Cent. 
R.  Co.  v.  Scruggs,  69  Miss.  418. 

See  supra,  this  title,  Liability  for  Loss  or 
Injury  —  The  General  Rule, 

In  Texas,  etc.,  R.  Co.  v.  Davis,  2  Tex.  App. 
Civ.  Cas.,  §  190,  it  was  held  that  in  a  contract 
for  the  shipment  of  a  lot  of  sheep,  a  stipulation 
was  valid  and  binding  which  provided  that  the 
carrier  should  be  exempt  from  liability  for  all 
injury  or  depreciation  which  any  of  the  sheep 
might  sustain  from  being  weak  or  from  escap- 
ing, or  from  injuring  themselves  or  each 
other,  or  from  overloading,  heat,  suffocation, 
fright,  or  viciousness,  or  from  being  injured  by 
fire;  and  that  the  business  of  the  carrier 
should  not  be  delayed  by  the  detention  of 
trains  to  unload  and  reload  the  sheep  for  any 
cause  whatever.  But  such  a  stipulation  is 
subject  to  the  exception  that  it  will  not  protect 
the  carrier  from  liability  for  a  loss  caused  by 
its  own  negligence. 

Where  Carrier's  Negligence  Is  the  Proximate 
Cause.  —  A  provision  in  the  contract  of  ship- 
ment releasing  the  carrier  from  liability  for 
losses  or  injuries  resulting  from  the  animals 
biting  or  kicking  themselves  or  each  other,  and 
from  liability  for  injuries  occurring  while  un- 
loading, will  not  protect  the  carrier  from  liabil- 
ity where  the  damage  is  caused  by  one  horse 
kicking  another  when  it  appears  that  the 
proximate  cause  of  the  loss  was  the  negligent 
act  of  the  carrier's  agent  in  driving  the  horses 
from  the  car  loosely  instead  of  leading  them 
out  separately.  Loeser  v.  Chicago,  etc.,  R. 
Co.,  (Wis.  1896)  69  N.  W.  Rep.  372. 

2.  General  Rule  —  Stipulation  Valid  —  Arkan- 
sas. —  Kansas,  etc.,  R.  Co.  v.  Ayers,  (Ark. 
1897)  38  S.  W.  Rep.  516. 

Kansas.  — Goggin  v.  Kansas  Pac.  R.  Co.,  12 
Kan.  416;  Sprague  v.  Missouri  Pac.  R.  Co.,  34 
Kan.  347;  Atchison,  etc.,  R.  Co.  v.  Dill,  48  Kan. 
210,  55  Am.  &  Eng.  R.  Cas.  376;  Wichita,  etc., 
R.  Co.  v.  Koch,  47  Kan.  753. 

Missouri.  —  Rice  v.  Kansas  Pac.  R.  Co.,  63 
Mo.  314,  20  Am.  Ry.  Rep.  424. 

North  Carolina.  —  Selby  v.  Wilmington,  etc., 
R.  Co.,  113  N.  Car.  588,  37  Am.  St.  Rep.  635, 
61  Am.  &  Eng.  R.  Cas.  337,  note,  distinguishing 
Capehart  v.  Seaboard,  etc.,  R.  Co.,  81  N.  Car. 
438,  31  Am.  Rep.  505. 

Texas.  —  Texas  Cent.  R.  Co.  v.  Morris,  I 
Tex.  App.  Civ.  Cas.,  §  373,  16  Am.  &  Eng.  R. 
Cas.  259;  Galveston,  etc.,  R.  Co.  v.  Harman, 
2  Tex.  App.  Civ.  Cas.,  §  135. 
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Reasonable  Construction  —  Impossible  to  Discover  Nature  and  Extent  of  Injury  for  Some 
Time.  —  But  the  rule  in  favor  of  such  stipulations  must  be  given  a  reasonable 
construction  ;  and  where  it  appears  that,  under  the  circumstances  of  the  case, 
it  was  not  possible  to  discover  the  damage  or  its  extent  for  some  time,  the 
stipulation  will  not  defeat  the  owner's  right  of  action.1 


See  also  St.  Louis,  etc.,  R.  Co.  v.  Cleary,  77 
Mo.  634,  46  Am.  Rep.  13,  16  Am.  &  Eng.  R.  Cas. 
122;  Texas,  etc.,  R.  Co.  v.  Scrivener,  2  Tex.  App. 
Civ.  Cas.,  §  327.  Compare  Coles  v,  Louisville, 
etc.  R.  Co.,  41  111.  App.  607;  Ohio,  etc.,  R. 
■Co.  v.  Tabor,  (Ky.  1895)  32  S.  W.  Rep.  168; 
Good  v.  Galveston,  etc.,  R.  Co.,  (Tex.  1889) 
11  S.  W.  Rep.  854;  Gulf,  etc.,  R.  Co.  v.  Yates, 
(Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  355; 
Gulf,  etc.,  R.  Co.  v.  Vaughn,  (Tex.  App.  1890) 
16  S.  W.  Rep.  775.  See  also  Capehart  v.  Sea- 
board, etc.,  R.  Co.,  81  N.  Car.  438,  31  Am. 
Rep.  505;  and  the  title  Carriers  of  Goods, 
subtitle  Limitation  of  Liability. 

The  carrier  may  stipulate  that  the  claim  for 
damages  shall  be  made  before  the  plaintiff's 
stock  are  mingled  with  others  in  the  yards. 
Sprague  v.  Missouri  Pac.  R.  Co.,  34  Kan.  347, 
23  Am.  &  Eng.  R.  Cas.  684.  See  also  Owen  v. 
Louisville,  etc.,  R.  Co.,  87  Ky.  626,  35  Am.  & 
Eng.  R.  Cas.  687. 

See  Black  v.  Wabash,  etc.,  R.  Co.,  111  111. 
351,  53  Am.  Rep.  628,  25  Am.  &  Eng.  R.  Cas. 
388,  for  a  discussion  of  the  general  subject  of 
such  contracts. 

In  Atchison,  etc.,  R.  Co.  v.  Dill,  48  Kan. 
210,  55  Am.  &  Eng.  R.  Cas.  376,  it  was  held 
that  a  common  carrier  of  live  stock  could  not 
limit  his  common-law  liability  by  a  stipulation 
for  such  a  notice  unless  the  special  contract  is 
freely  and  fairly  made,  and  the  carrier  cannot 
exact  as  a  condition  precedent  for  carrying  the 
stock  of  goods  that  the  shipper  shall  sign  such 
contract.  If  the  carrier  has  two  rates,  one  for 
carrying  goods  with  such  a  stipulation,  and 
•one  for  carrying  goods  without  the  stipulation, 
the  shipper  must  have  freedom  of  choice  in 
making  his  selection. 

Illinois.  —  In  Coles  v.  Louisville,  etc.,  R. 
Co.,  41  111.  App.  608,  it  was  held  that  a  con- 
dition that  notice  should  be  given  to  some  offi- 
<er,  or  the  nearest  station  agent  of  the  company 
originally  receiving  the  stock  for  carriage,  was, 
in  a  case  where  the  nearest  agent  was  one 
hundred  miles  from  the  place  of  destination, 
unreasonable  and  void.  Compare  Black  v. 
Wabash,  etc.,  R.  Co.,  111  111.  351,  25  Am.  & 
Eng.  R.  Cas.  388. 

Kentucky.  —  In  Ohio,  etc.,  R.  Co.  v.  Tabor, 
(Ky.  1895)  32  S.  W.  Rep.  168,  it  was  held  that  a 
provision  in  a  contract  for  carriage  of  cattle, 
that  no  recovery  for  injury  thereto  should  be 
had  unless  written  notice  was  given  to  the  car- 
rier before  the  unloading  of  the  cattle,  violated 
the  constitution  of  Kentucky,  section  197, 
which  provides  that  no  common  carrier  shall 
be  permitted  to  contract  for  the  relief  from 
its  common-law  liability.  Compare  Owen  v. 
Louisville,  etc.,  R.  Co.,  87  Ky.  626.  35  Am.  & 
Eng.  R.  Cas.  687. 

Texas.  —  In  Gulf,  etc.,  R.  Co.  v.  Yates,  (Tex. 
•Civ.  App.  1895)  32  S.  W.  Rep.  355,  it  was  held 
that  a  clause  which  required  notice  of  injuries 
to  be  declared  before  the  stock  was  removed,  as 
-a  condition  precedent  to  recovery,  was  violative 


of  the  act  of  March  4,  1891.  See  also  Gulf, 
etc.,  R.  Co.  v.  Vaughn.  (Tex.  App.  1890)  16  S. 
W.  Rep.  775.  Compare  Gulf,  etc.,  R.  Co.  v. 
Stanley,  (Tex.  1895)  33  S.  W.  Rep.  109;  Texas, 
etc.,  R.  Co.  v.  Scrivener,  2  Tex.  App.  Civ.  Cas., 
§  328. 

Tennessee.  —  Such  a  contract  is  void  for  un- 
certainty as  to  the  person  to  whom  the  notice 
should  be  given,  and  because  it  is  an  attempt 
to  protect  the  carrier  from  liability  from  losses 
caused  by  its  own  fault  by  imposing  an  unrea- 
sonable and  difficult  duty  on  the  shipper  as  a 
condition  precedent  to  his  right  to  recover. 
Smitha  v.  Louisville,  etc.,  R.  Co.,  86  Tenn.  198, 
followed  in  Louisville,  etc.,  R.  Co.  v.  Wynn, 
45  Am.  &  Eng.  R.  Cas.  312,  88  Tenn.  320. 

1.  When  Stipulation  Not  Valid.  —  Louisville, 
etc.,  R.  Co.  v.  Steele,  6  Ind.  App.  183;  Hous- 
ton, etc.,  R.  Co.  v.  Davis,  (Tex.  Civ.  App. 
1895)  31  S.  W.  Rep.  308;  Gulf,  etc.,  R.  Co.  v. 
Stanley,  (Tex.  1895)  33  S.  W.  Rep.  110.  See 
also  Engesether  v.  Great  Northern  R.  Co., 
(Minn.  1896)  68  N.  W.  Rep.  4;  Oxley  v.  St. 
Louis,  etc.  R.  Co.,  65  Mo.  629;  and  the  title 
Carriers  of  Goods. 

The  limitation  is  unreasonable  as  applied  to 
a  case  where  the  plaintiff's  horses  were  burned 
in  the  car  in  which  they  were  shipped,  and  the 
plaintiff  was  thus  unable  to  ascertain  definitely 
the  amount  of  his  loss  until  some  time  after- 
ward. Houston,  etc.,  R.  Co.  v.  Williams,  (Tex. 
Civ.  App.  1895)  31  S.  W.  Rep.  556.  So  also 
the  limitation  will  not  be  enforced  in  a  case 
where  the  injury  complained  of  was  the  illness 
of  the  horses,  so  that  the  extent  of  the  injury 
was  not  ascertainable  for  several  days. 
Ormsby  v.  Union  Pac.  R.  Co.,  2  McCrary 
(U.  S.)  48. 

Removal  by  Carrier's  Agent.  —  There  is  no 
violation  of  the  stipulation  requiring  notice  of 
claim  for  damages  to  be  made  before  the  re- 
moval of  the  stock  from  the  station,  where  the 
removal  is  made  by  the  carrier's  agents  and 
not  by  the  owner  or  consignee.  Baker  v. 
Missouri  Pac.  R.  Co.,  34  Mo.  App.  98. 

Where  Transportation  Is  over  Connecting  Lines. 
—  The  fact  that  the  point  of  destination  is  a 
great  distance  from  the  initial  line  does  not 
render  the  stipulation  unreasonable,  since  the 
agents  of  the  connecting  line  at  the  point  of 
destination  are  to  be  regarded  as  the  agents 
of  the  initial  line  for  the  purposes  of  receiv- 
ing such  notice  and  acting  upon  it.  Wichita, 
etc.,  R.  Co.  v.  Koch,  47  Kan.  753.  But  the 
rule  in  Texas  is  the  other  way.  See  the  title 
Carriers  of  Goods,  subtitle  Limitation  of 
Liability. 

Where  Cattle  are  Shipped  to  Distant  Point  — 
Shipper's  Duty. —  In  such  a  case,  if  the  shipper 
or  his  agent  does  not  accompany  the  cattle,  it 
is  the  shipper's  duty  to  forward  the  contract 
to  the  consignee  so  that  he  may  be  informed 
of  its  provisions  and  comply  with  them  by  giv- 
ing notice,  etc.  Galveston,  etc.,  R.  Co.  v. 
Ilarman,  2  Tex.  App.  Civ.  Cas.,  §  135. 
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Whero  >  o  Agont  at  Place  of  Destination.  —  So  also,  where  it  appears  that  the  car- 
rier had  no  agent  at  the  place  of  destination,  or  where,  although  such  an  agent 
is  .it  the  place  of  delivery,  there  is  no  information  furnished  to  the  shipper  as 
to  where  he  may  be  found,  the  stipulation  is  invalid  as  being  unreasonable, 
and  .1  failure  to  give  the  required  notice  or  to  present  the  claim  will  not  affect 
the  shipper's  right  of  action.' 

Alleging  Reasonableness  of  Stipulation. —  In    some  jurisdictions,    the  authorities 

require  that  the  answer  of  the  carrier  which  pleads  the  stipulation  as  a  defense 
must  allege  all  the  facts  necessary  to  render  such  a  stipulation  reasonable,  and 
in  the  absence  of  such  allegations  the  stipulation  will  not  be  considered.* 

Burden  of  Proof.  —  The  rule  in  Texas  in  regard  to  such  stipulations  is  that 
where  the  carrier  relies  on  them  as  a  part  of  its  defense  to  an  action  for  dam- 
ages, instituted  by  the  shipper,  it  has  the  burden  of  proof  to  show  that  they 
are  reasonable.3    But  in  other  jurisdictions  the  rule  is  that  no  such  burden  of 


Waiver  of  Notice.  —  See  generally  the  title 

Carriers  of  Goods. 

In  Owen  v.  Louisville,  etc.,  R.  Co.,  87  Ky. 
626,  35  Am.  &  Eng.  R.  Cas.  687,  the  shipper 
contracted  with  the  defendant  company  to 
carry  a  horse  from  Kentucky  to  the  fair 
grounds  at  Chicago,  the  contract  of  shipment 
requiring  the  shipper  to  give  written  notice  of 
his  claim  for  any  damages  before  the  removal 
of  the  horse  at  the  destination.  In  unloading 
the  horse  from  the  cars  at  the  destination,  he 
was  injured.  The  fact  of  the  injury  and  of 
the  shipper's  claim  for  damages  was  not  only 
known  to  the  officers  and  agents  of  the  com- 
pany, but  an  examination  of  the  horse  was 
made  by  a  surgeon  of  the  company.  In  his 
injured  condition  the  horse  was  brought  back 
from  Chicago  by  the  same  route  as  that  on 
which  he  was  originally  carried,  and  was  de- 
livered to  the  shipper  at  the  destination  from 
which  he  had  been  first  shipped.  It  was  held 
that  the  removal  of  the  horse,  although  at  the 
instance  of  the  owner,  must  be  regarded  as 
having  been  with  the  consent  of  both  parties 
and  as  being  a  waiver  by  the  carrier  of  the 
stipulation  requiring  notice. 

The  plaintiff,  in  an  action  to  recover  for  an 
injury  to  stock  shipped  over  the  defendant 
company's  line,  presented  a  claim  for  damages 
to  his  stock  to  the  general  freight  agent  of  the 
company,  and,  by  the  latter's  direction,  left 
the  claim  with  him.  The  agent  afterwards 
wrote  to  the  plaintiff  rejecting  one  portion  of 
his  claim,  but  offering  to  pay  the  remainder. 
It  was  held  that  there  was  sufficient  evidence 
of  a  waiver  of  the  stipulation  requiring  notice, 
to  entitle  the  plaintiff  to  go  to  the  jury  on  the 
question  as  to  whether  or  not  the  defendant 
company  had  waived  the  provision  requiring 
the  claim  to  be  presented  before  the  removal 
of  the  stock  from  the  station.  The  fact  that 
the  waiver  did  not  occur  until  after  the  time 
for  presenting  the  claim  had  expired  was  im- 
material, it  appearing  that  the  company's 
agent  treated  the  case  as  if  the  company's 
liability  still  existed  and  directed  the  plaintiff 
to  go  to  the  trouble  and  expense  of  filing  his 
statement  and  claim  for  damages.  Hudson 
v.  Northern  Pac.  R.  Co.,  92  Iowa  231,  61  Am. 
&  Eng.  R.  Cas.  329,  citing  Titos  v.  Glens  Falls 
Ins.  Co.,  81  N.  Y.  410;  Hollis  v.  State  Ins.  Co., 
65  Iowa  454;  Knickerbocker  L.  Ins.  Co.  v.  Nor- 
ton, 96  U.  S.  234;  Hill  v.  Western  Union  Tel. 
Co.,  85  Ga.  425,  21  Am.  St.  Rep.  166;  Western 


Union  Tel.  Co.  v.  Yopst,  118  Ind.  248,  21  Am.  & 
Eng.  Corp.  Cas.  88,  25  Am.  &  Eng.  Corp.  Cas. 
519;  Roly  v.  American  Cent.  Ins.  Co.,  120  N. 
Y.  510;  Grubbs  v.  North  Carolina  Home  Ins. 
Co.,  108  N.  Car.  472,  23  Am.  St.  Rep.  62. 

In  another  case,  the  shipper,  having  sus- 
tained a  loss,  wrote  a  letter  to  the  defendant 
company's  claim  agent,  who  received  it  within 
the  prescribed  time,  but  no  affidavit  was 
attached  to  the  letter  as  the  contract  required. 
Thereafter,  in  response  to  a  letter  of  inquiry, 
the  shipper  received  an  answer  from  the  agent 
to  the  effect  that  the  claim  had  been  left  to  the 
legal  department  of  the  company  for  an  opin- 
ion as  to  the  latter's  liability.  In  an  action  by 
the  shipper,  it  was  held  that  the  jury  was  jus- 
tified in  believing  that  the  company  received 
the  claim  without  objection  or  pointing  out  its 
defects,  and  afterwards  treated  it  as  pending 
for  adjustment  upon  its  merits,  and  that  con- 
sequently there  was  a  waiver  of  other  or  fur- 
ther notice  of  the  claim  for  the  loss.  Wabash 
R.  Co.  v.  Brown,  152  111.  484. 

1.  When  Carrier's  Agent  is  Not  to  be  Found  at 
Place  of  Delivery.  —  Carpenter  v.  Eastern  R. 
Co.,  (Minn.  1897)  69  N.  W.  Rep.  720;  Enge- 
sether  v.  Great  Northern  R.  Co.,  (Minn.  1896) 
68  N.  W.  Rep.  4. 

2.  Carrier  Must  Allege  Reasonableness  of  Stipu- 
lation.—  Fort  Worth,  etc.,  R.  Co.  v.  Greathouse, 
82  Tex.  104,  49  Am.  &  Eng.  R.  Cas.  165. 

Thus,  in  Galveston,  etc.,  R.  Co.  v.  Thomp- 
son, (Tex.  Civ.  App.  1893)  23  S.  W.  Rep.  930, 
an  answer  setting  up  such  a  stipulation  and  a 
failure  on  the  part  of  the  shipper  to  comply 
with  it,  was  held  defective  in  failing  to  allege 
the  name  of  the  agent  to  whom  the  notice  was 
to  be  given,  and  in  failing  to  show  whether  or 
not  he  was  accessible  to  the  shipper  or  conve- 
niently located  at  the  point  of  destination. 
So,  also,  in  Galveston,  etc.,  R.  Co.  v.  Williams, 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  1019,  a 
similar  answer  was  held  insufficient  because 
it  failed  to  show  that  the  plaintiff  knew  the 
name  of  the  station  agent  to  whom  the  notice 
was  to  be  given,  or  that  the  carrier  had  any 
station  agent  or  any  servant  representing  it  at 
the  place  of  delivery. 

3.  Burden  of  Proof  as  to  Reasonableness  —  Texas 
Doctrine. — -In  Fort  Worth,  etc.,  R.  Co.  v. 
Greathouse,  82  Tex.  104,  49  Am.  &  Eng.  R. 
Cas.  165,  the  court,  by  Fisher,  J.,  said: 
"  When  such  provisions  of  a  carrier's  contract 
are  enforced,  it  is  upon  the  assumption  that 
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proof  rests  upon  the  carrier,  and  the  shipper,  having  assented  to  the  stipula- 
tions, can  escape  their  operation  only  by  showing  that  they  are  unreasonable.1 
Substantial  Compliance.  —  The  stipulation,  when  so  framed  as  to  be  valid,  is  to 
be  given  a  reasonable  construction.  A  substantial  compliance  on  the  part  of 
the  shipper  is  all  that  is  to  be  required,  having  in  view  the  object  and  purpose 
of  the  requirement  of  notice.2 


such  agreement  is  reasonable  when  consid- 
ered in  the  light  of  the  subject-matter  of  the 
contract  and  the  circumstances  and  surround- 
ings of  the  parties.  To  prove  that  such  condi- 
tions in  a  contract  are  reasonable,  is  a  burden 
resting  upon  the  carrier,  who  must  show  by 
proper  pleadings  and  evidence  the  existence 
of  facts  that  call  for  an  enforcement  of  the 
condition.  There  were  no  pleadings  and 
proof  whatever  upon  this  question  coming  from 
the  carrier,"  and  the  stipulation  was  therefore 
disregarded.  See  also  Missouri  Pac.  R.  Co. 
v.  Fagan,  72  Tex.  127,  13  Am.  St.  Rep.  776,  35 
Am.  &  Eng.  R.  Cas.  666;  Missouri  Pac.  R. 
Co.  v.  Harris,  67  Tex.  167,  28  Am.  &  Eng.  R. 
Cas.  107. 

1.  Rule  in  Other  Jurisdictions  —  Burden  on 
Shipper.  —  See  the  title  Carriers  of  Goods, 
subtitle  Limitation  of  Liability. 

In  Louisville,  etc.,  R.  Co.  v.  Sowell,  go 
Tenn.  17,  49  Am.  &  Eng.  R.  Cas.  168,  where 
a  somewhat  similar  stipulation  was  under  re- 
view, there  was  no  effort  on  the  part  of  the 
shipper  to  prove  that  the  contract  had  not 
been  executed.  No  plea  of  non  est  factum  had 
been  filed.  It  was  held  that  a  replication 
which  averred  that  the  plaintiff  did  not  agree 
to  the  stipulation  and  that  the  stipulation  was 
void  as  being  against  public  policy  was  bad 
for  duplicity  and  should  be  stricken  out.  The 
court  further  held  that  the  carrier  need  not 
show  that  it  tendered  the  shipper  any  other 
contract  than  the  one  containing  the  stipula- 
tion. It  was  sufficient  to  show  a  readiness  to 
do  so  upon  the  shipper's  demand. 

2.  What  Is  Sufficient  Compliance  with  Stipula- 
tion —  Verbal  Notice.  —  The  object  of  such  a 
provision  in  a  contract  for  the  shipment  of 
cattle  is  to  give  the  company  and  the  plaintiff 
time  to  inspect  the  stock  before  they  are 
mixed  with  others,  or  slaughtered,  so  as  to 
ascertain  their  true  condition;  such  a  provi- 
sion was  substantially  complied  with  where 
stock  arrived  at  the  place  of  destination  in  the 
night,  and  the  owner  asserted  a  claim  for  dam- 
ages to  the  company's  yard  master,  notifying 
him  that  he  would  not  receive  the  cattle  un- 
less under  protest,  and  the  yard  master  assured 
the  owner,  without  making  any  objection  to 
the  demand  as  not  being  in  writing,  that  it 
was  not  necessary  to  go  to  the  company's 
office  that  night,  and  advised  him,  on  account 
of  the  rain  and  the  condition  of  the  stock 
yards,  to  remove  the  cattle  at  once  to  his  own 
place.  So  far  as  the  stipulation  was  not  com- 
plied with  in  such  a  case,  it  was  waived,  and 
a  written  notice  given  after  the  removal  of  the 
stock,  coupled  with  the  verbal  notice,  was 
enough.  Rice  v.  Kansas  Pac.  R.  Co.,  63  Mo. 
314,  20  Am.  Ry.  Rep.  424.  Compare  Missouri 
Pac.  R.  Co.  v.  Scott,  2  Tex.  App.  Civ.  Cas. 
§  323,  where  it  was  held  that  a  mere  verbal 
notice  to  the  superintendent  of  a  stock  yard 
and  to  the  conductor  of  the  train  was  not  a 


sufficient  compliance  with  the  condition  re- 
quiring notice;  and  that  the  fact  of  the  ship- 
per's being  informed  by  these  parties  that  a 
member  of  the  company  would  come  and 
settle  with  him  would  not  amount  to  a  waiver 
on  the  part  of  the  company  of  the  written 
notice  expressly  stipulated  for. 

In  the  case  of  Houston,  etc.,  R.  Co.  v.  Hes- 
ter, 2  Tex.  Unrep.  Cas.  296,  the  cattle  reached 
their  destination  at  night,  when  it  was  dark 
and  raining,  and  were  put  off  where  the  com- 
pany had  no  yards  to  put  them  in.  They 
scattered,  and  it  was  several  days  before  they 
could  be  collected  together.  Some  of  them 
were  never  recovered.  It  was  held  that  under 
the  circumstances  a  mere  verbal  notice  given 
on  the  night  of  the  arrival  of  the  stock,  and  a 
written  notice  given  as  soon  as  the  cattle  were 
recovered  and  the  extent  of  the  loss  and  in- 
jury clearly  ascertained,  was  a  reasonable 
compliance  with  the  stipulation,  although  not 
conforming  with  the  technical  letter  of  it.  See 
also  for  a  similar  case  Gulf,  etc.,  R.  Co.  v. 
York,  2  Tex.  App.  Civ.  Cas.,  §  812. 

The  Stipulation  is  Not  to  be  Construed  Unreason- 
ably against  the  shipper.  Although  it  may 
require  expressly  that  notice  of  injury  shall 
be  given  before  the  removal  of  the  stock,  yet 
the  shipper  is  entitled  to  a  reasonable  time 
afier  their  removal  to  present  a  claim  for 
losses  which  could  not  have  been  discovered 
sooner.  What  is  such  reasonable  time  is  a 
question  for  the  jury.  Western  R.  Co.  v.  Har- 
well, 97  Ala.  341,  affirming  91  Ala.  340,  45  Am. 
&  Eng.  R.  Cas.  358.  See  also  Ormsby  v.  Union 
Pac.  R.  Co.,  4  Fed.  Rep.  706,  2  McCrary  (U.  S.) 
48,  affirming  4  Fed.  Rep.  170. 

What  Is  a  Violation  of  Stipulation.  —  In  Chi- 
cago, etc.,  R.  Co.  v,  Abels,  60  Miss.  1017,  the 
plaintiff  shipped  certain  stock  to  D.  by  the  de- 
fendant company's  line,  under  a  special  con- 
tract providing,  inter  alia,  that,  as  a  condition 
precedent  to  the  right  to  recover  anything  in 
the  event  of  a  loss,  the  plaintiff  should  give 
notice,  in  writing,  to  the  company's  agent  of 
his  claim  for  damages  "  before  said  stock  is 
removed  from  the  place  of  destination  or 
mingled  with  other  stock."  On  the  passage  a 
mule  was  injured.  It  was  taken  off  the  cars 
at  D.  in  the  presence  of  the  company's  agent, 
who  saw  its  injured  condition.  The  plaintiff 
refused  to  receive  the  mule,  and  it  was  allowed 
to  run  on  the  common  at  D.  In  an  action  by 
the  plaintiff  to  recover  the  value  of  the  mule 
it  was  held  that  the  action  could  be  main- 
tained; that  the  stipulation  was  valid,  but 
that  there  had  been  no  violation  of  it  by  the 
shipper,  since  there  had  been  no  removal  of 
the  mule  from  the  place  of  destination,  within 
the  meaning  of  the  stipulation,  and  no 
mingling  of  it  with  other  stock. 

Where  it  appeared  that  the  condition  of  the 
stock  was  made  known  to  the  company's  agent 
at  the  destination,  and  the  agent  then  con- 
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5.  Limitation  of  Liability  to  a  Specified  Amount.  —  The  subject  of  the  validity 
of  Stipulations  fixing  an  amount  beyond  which  the  carrier  shall  not,  in  any 
event,  be  liable,  has  been  considered  in  a  former  article.1  It  should  be 
observed  here,  however,  that  the  rule  recognizing  the  reasonableness  of  such 
stipulations  applies  with  peculiar  force  in  the  case  of  shipments  of  live  stock 
because  of  the  inability  of  the  carrier  to  determine,  from  the  appearance  of 
stock,  what  their  approximate  value  is,  and  because  of  the  unusual  oppor- 
tunities tor  imposition  upon  the  carrier  by  shippers.* 

6.  Where  Loss  Is  Due  to  Carrier's  Negligence.  —  The  general  rule  is  that  no 
stipulation  will  operate  to  relieve  the  carrier  from  liability  when  it  appears 
that  the  proximate  cause  of  the  loss  was  the  negligence  of  the  carrier.3 


•sented  to  the  removal  of  the  stock  from  the 
cars,  and  afterwards  had  abundant  opportunity 
to  examine  and  inspect  them  before  they  were 
mingled  with  other  stock,  and  a  notice  of  claim 
for  damages  was  given  four  days  later  by  the 
shipper,  there  was  a  sufficient  compliance  with 
the  stipulation.  A  substantial  compliance 
is  all  that  is  required.  Atchison,  etc.,  R.  Co. 
v.  Temple,  47  Kan.  7. 

1.  See  the  title  Carriers  of  Goods,  subtitle 
Limitation  of  Liability. 

2.  Rule  Specially  Applicable  to  Carriers  of 
Live  Stock.  —  In  Alair  v.  Northern  Pac.  R.  Co., 
53  Minn.  160,  39  Am.  St.  Rep.  588,  55  Am.  & 
Eng.  R.  Cas.  360,  the  court,  by  Mitchell,  J., 
said:  "  Contracts  of  this  kind  relating  to  the 
transportation  of  live  stock  are  very  common, 
and  their  reasonableness,  at  least  as  applied  to 
that  class  of  property,  seems  to  us  quite  ap- 
parent. Every  one  may  be  presumed  to  know 
approximately  the  average  value  of  ordinary 
domestic  animals,  but  it  is  well  known  that 
many  animals  have  a  special  value  because  of 
some  peculiar  qualities  —  such  as  speed  or  ped- 
igree—  which  are  not  apparent  from  mere  in- 
spection. For  example,  a  horse  which,  to  one 
not  acquainted  with  it,  might  not  appear  to  be 
worth  more  than  any  ordinary  horse,  might,  be- 
cause of  speed,  be  worth  ten  thousand  dollars. 
The  agents  of  common  carriers  are  not  ex- 
pected to  be,  and  usually  are  not,  experts  as  to 
the  special  or  peculiar  value  of  particular  ani- 
mals. Ordinarily  they  would  know  nothing 
about  the  matter  except  what  they  learned 
from  the  shipper's  statement."  See  also 
Johnstone  v.  Richmond,  etc.,  R.  Co.,  39  S. 
Car.  55,  55  Am.  &  Eng.  R.  Cas.  346;  Duntley 
v.  Boston,  etc.,  R.  Co.,  66  N.  H.  263,  45  Am. 
&  Eng.  R.  Cas.  357,  note;  Loeser  v.  Chicago, 
•etc.,  R.  Co.,  (Wis.  1896)  69  N.  W.  Rep.  372. 

See  Melendy  v.  Barbour,  78  Va.  544,  25 
Am.  &  Eng.  R.  Cas.  622,  for  a  striking  in- 
stance of  the  liability  of  the  carrier  to  impo- 
sition by  the  shipper,  where  a  horse,  appar- 
ently worth  five  hundred  dollars  or  less,  and 
shipped  as  of  less  value,  was  claimed,  after 
being  killed,  to  have  been  worth  fifty  thousand 
dollars. 

In  Case  of  Delay  —  Limitation  of  Liability  to 
Actual  Expenses  Incurred.  —  In  Ball  v.  Wabash, 
etc.,  R.  Co.,  83  Mo.  574,  25  Am.  &  Eng.  R. 
Cas.  386,  the  contract  of  shipment  stipulated 
that  the  plaintiff  should  feed  and  water  his 
stock  at  his  own  expense  and  risk;  and  that, 
in  the  event  of  a  delay  from  any  cause  what- 
ever, the  plaintiff  "  should  accept  as  full 
compensation  for  all  loss  or  damage  sustained 


in  consequence  of  such  delay,  the  amount  actu- 
ally expended  by  him  in  the  purchase  of  food 
and  water  for  the  stock."  A  delay  caused  by 
the  negligence  of  the  carrier  having  been 
proven,  it  was  held  that  the  stipulation  was  of 
no  effect. 

Waiver    of     Stipulation  —  Compromise.  —  In 

Chicago,  etc.,  R.  Co.  v.  Katzenbach,  118  Ind. 
174,  38  Am.  &  Eng.  R.  Cas.  375,  it  appeared 
that  the  defendant  company's  general  freight 
agent  came  to  the  place  where  a  wreck  had 
occurred,  acting  for  his  company,  for  the  pur- 
pose of  looking  after  the  injured  property  and 
adjusting  claims  for  damages;  that  he  knew 
the  number  of  horses  that  were  shipped  in  the 
car,  and  that  he  took  charge  of  the  injured 
horses  and  ordered  them  to  be  cared  for.  He 
agreed  to  pay  the  shipper  a  certain  sum  in 
full  for  a  mare  injured  in  the  wreck,  in  con- 
sideration of  the  mare's  becoming  the  property 
of  the  company.  The  contract  of  shipment 
limited  the  company's  liability  to  a  fixed 
amount,  less  than  that  agreed  to  be  paid.  It 
was  held  that  the  agreement  was  not  beyond 
the  agent's  authority;  that  it  was  founded  on 
a  good  consideration,  and  that  it  was  valid  and 
would,  if  properly  proven,  amount  to  a  waiver 
on  the  part  of  the  carrier  of  the  stipulation 
limiting  the  latter's  liability. 

3.  Cannot  Limit  Liability  for  Negligence.  — 
See  the  title  Carriers  of  Goods,  subtitle 
Extent  of  Limitation.  Welch  v.  Boston,  etc., 
R.  Co.,  41  Conn.  333,  6  Am.  Ry.  Rep.  95; 
Nicoll  v.  East  Tennessee,  etc.,  R.  Co.,  89  6a. 
260;  Wabash  R.  Co.  v.  Brown,  152  111.  484; 
Louisville,  etc.,  R.  Co.  v.  Owen,  93  Ky.  201; 
Welch  v.  Pittsburg,  etc.,  R.  Co.,  10  Ohio  St. 
65,  75  Am.  Dec.  490;  Armstrong  v.  U.  S.  Ex- 
press Co.,  159  Pa  St.  640;  Johnstone  v.  Rich- 
mond, etc.,  R.  Co.,  39  S.  Car.  55,  55  Am.  & 
Eng.  R.  Cas.  346.  Compare  Hood  v.  Grand 
Trunk  R.  Co.,  20  U.  C.  C.  P.  361. 

Illustrations.  —  The  defendant  company 
agreed  to  transport  the  plaintiff's  cattle  under  a 
special  contract  by  which  the  plaintiff  assumed 
the  risk  of  all  injury,  loss,  or  damage  which 
might  be  occasioned  in  certain  contingencies, 
including  the  escaping  of  the  cattle  and  possi- 
ble injury  to  them  by  fright  or  their  own 
viciousness,  as  well  as  any  other  injury  which 
might  happen  to  them  incidental  to  railroad 
transportation,  and  not  caused  by  the  defend- 
ant's fraud  or  gross  negligence.  It  was  held 
that  while  this  contract  devolved  on  the  owner 
the  personal  care  of  the  cattle,  with  the  duties 
and  risks  connected  with  it,  including  the  risk 
of  escape  or  of  being  injured  in  consequence 
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Special  Contract  Denning  Respective  Duties  of  Carrier  and  Shipper.  —  But  the  special  con- 
tract may,  within  reasonable  limits,  define  the  respective  duties  of  the  carrier 
and  the  shipper,  and  the  carrier  will  not  be  chargeable  with  negligence  in  fail- 
ing to  discharge  duties  from  which  the  special  contract  had  relieved  it,  although 
the  same  failure  to  discharge  might  have  been  negligence  in  the  absence  of  a 
special  contract  of  shipment.1 

Failure  to  Exercise  Ordinary  Care  —  Gross  Negligence.  —  The  principle  stated  applies 
to  all  cases  where  the  loss  or  injury  occurs  in  consequence  of  the  failure  of  the 
■carrier  to  exercise  ordinary  care  in  the  discharge  of  a  duty.  The  carrier  can- 
not stipulate  that  it  shall  be  liable  only  for  injuries  or  losses  due  to  its  gross 
negligence.2 


•of  the  restiveness  or  viciousness  of  the  cattle, 
it  did  not  relieve  the  company  from  liability 
for  damages  resulting  from  a  failure  to  pro- 
vide a  suitable  and  safe  car  for  the  cattle.  If 
the  car  furnished  was  unsafe  or  insufficient,  the 
•company  would  be  liable  for  damages  resulting 
therefrom,  although  the  restiveness  or  vicious- 
ness of  the  cattle  might  have  contributed  to 
the  injury.  Rhodes  v.  Louisville,  etc.,  R. 
Co.,  9  Bush  (Ky.)  688.  See  also  Indianapolis, 
•etc.,  R.  Co.  v.  Allen,  31  Ind.  394. 

A  contract  for  the  shipment  of  live  stock  pro- 
vided that  the  owners  assumed  "all  and  every 
risk  of  injuries  which  the  animals  may  receive 
in  consequence  of  any  of  them  being  wild, 
unruly,  vicious,  weak,  escaping,  maiming  or 
killing  themselves  or  each  other,  or  from  de- 
lays; and  risk  of  any  loss  or  damage  which 
may  be  sustained  by  reason  of  any  delay,  or 
from  any  other  cause  or  thing  in  or  incident  to 
or  from  or  in  the  loading  or  unloading  of  the 
stock."  It  was  held  that  this  had  no  reference 
to  losses  which  might  be  caused  by  delay  on 
the  part  of  the  carrier.  Sisson  v.  Cleveland, 
etc.,  R.  Co.,  14  Mich.  489,  90  Am.  Dec.  252. 

In  Moulton  v.  St.  Paul,  etc.,  R.  Co.,  31 
Minn.  85,  47  Am.  Rep.  781,  12  Am.  &  Eng.  R. 
Cas.  13,  the  action  was  to  recover  damages  for 
an  injury  caused  by  the  neglect  of  the  defend- 
ant company  to  carry  the  plaintiff's  horses  to 
their  destination  within  a  reasonable  time, 
whereby,  from  exhaustion  and  exposure  to 
cold,  they  died.  The  contract  of  shipment  re- 
lieved the  defendant  from  liability  for  all  dam- 
ages caused  by  delay,  and  limited  the  amount 
of  recovery  in  any  event  to  one  hundred  dollars 
per  head.  After  stating  the  general  principles 
forbidding  a  common  carrier  to  contract 
against  liability  for  negligence  (see  the  title 
Carriers  of  Goods),  the  court,  by  Dickinson, 
J.,  said:  "  These  reasons  apply  with  undimin- 
ished force  where  the  property  is  live  stock,  or 
is  under  the  care  of  the  owner,  who  has  not  the 
direction  or  control  of  the  agencies  and  the 
operation  of  the  transportation.  To  whatever 
extent  such  facts  might  modify  or  affect  the 
liability  of  the  carrier  for  accidents,  or  for  in- 
juries not  the  result  of  his  own  negligence, 
they  would  not  qualify  his  responsibility  for 
his  own  neglect  of  duty.  The  agreement  dis- 
charging the  defendant  from  the  liability  of  a 
common  carrier  cannot  avail  to  divest  the  car- 
rier of  his  real  character,  nor  indirectly  relieve 
him  from  responsibilities  from  which  he  can- 
not directly  by  contract  free  himself.  Chris- 
tenson  v.  American  Express  Co.,  15  Minn.  270, 
2  Am.  Rep.  122;  Kentucky  Bank  v.  Adams 
Express  Co.,  93  U.  S.  174.    Our  conclusion, 


therefore,  is  that  the  defendant  was  responsible 
in  damages  for  its  negligence,  notwithstanding 
the  contract."  See  also  Loeser  v.  Chicago, 
etc.,  R.  Co.,  (Wis.  1896)  69  N.  W.  Rep.  372; 
Ball  v.  Wabash,  etc.,  R.  Co.,  83  Mo.  574,  25 
Am.  &  Eng.  R.  Cas.  384. 

Evasion  of  the  Rule  —  Stipulation  that  Carrier's 
Servants  Shall  Be  Shipper's  Agents.  —  A  provision 
in  the  contract  for  the  shipment  of  live  stock, 
that  when  the  company  furnishes  the  shipper 
with  laborers  to  assist  in  loading  and  unload- 
ing they  shall  be  deemed  the  servants  of  the 
shipper,  and  that  the  company  shall  not  be 
liable  for  their  negligence,  is  void  as  an  at- 
tempt by  the  carrier  to  escape  liability  for  the 
negligence  of  its  own  agents.  Missouri  Pac. 
R.  Co.  v.  Smith,  (Tex.  1891)  16  S.  W.  Rep.  803. 
But  it  seems  the  rule  would  be  otherwise  if  the 
shipper  had  previously  expressly  agreed  to 
load  and  unload  his  stock.  See  supra,  this 
title,  Liability  for  Loss  or  Lnjury  —  Injury 
from  Improper  Loading. 

Construction  of  Stipulation  —  Hogs  Overheated. 

—  In  New  York,  where  a  carrier  is  permitted 
to  contract  against  liability  for  its  own  negli- 
gence, certain  hogs  were  shipped  under  an 
agreement,  made  in  consideration  of  reduced 
rates,  by  which  the  owner  assumed  the  risk  of 
injurv  to  them  from  heat.  It  was  held  that  the 
stipulation  would  exempt  the  carrier  from 
liability  for  a  loss  by  heat,  although  due  to  the 
carrier's  negligence  in  not  watering  and  cool- 
ing the  hogs.  Any  other  construction  would 
render  the  contract  meaningless  in  that  it 
would  not  affect  the  carrier's  liability  as  that 
would  exist  in  the  absence  of  any  contract. 
Cragin  v.  New  York  Cent.  R.  Co.,  51  N.  Y. 
61,  10  Am.  Rep.  559,  4  Am.  Ry.  Rep.  418. 
See  also  Heineman  v.  Grand  Trunk  R.  Co.,  1 
Sheld.  (N.  Y.)  95,  31  How.  Pr.  (Buffalo  Super. 
Ct.)  430,  applying  the  New  York  rule;  and  the 
title  Carriers  of  Goods,  subtitle  Limitation 
of  Liability  —  Rule  in  New  York. 

1.  Stipulation  May  Define  Duty  of  Carrier.  (See 
supra,  this  title,   Duty  during  Transportation 

—  Duty  Assumed  by  Shipper;  Liability  for 
Loss  or  Injury).  —  Thus  the  carrier  may  un- 
dertake to  furnish  nothing  beyond  the  road- 
bed and  the  motive  power,  and  in  such  case  it 
is  responsible  only  for  the  safe  condition  and 
proper  management  of  these.  See  Coup  v. 
Wabash,  etc.,  R.  Co.,  56  Mich,  in,  56  Am. 
Rep.  374,  18  Am.  &  Eng.  R.  Cas.  542  (trans- 
portation of  a  circus). 

2.  Limitation  to  Losses  Caused  by  Gross  Negli- 
gence.—  Alabama  G.  S.  R.  Co.  v.  Thomas,  83 
Ala.  343,  32  Am.  &  Eng.  R.  Cas.  464;  Moulton 
v.  St.  Paul,  etc.,  R.  Co.,  31  Minn.  85,  47  Am. 
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Intontion  of  Parties  —  Rule  of  Construction.  —  In  the  construction  of  stipulations  in 

contracts  oi  carriage,  the  parties  must  be  presumed  to  have  intended  to  con- 
tracl  legally,  and  .1  stipulation  is  not  to  be  construed  as  protecting  the  carrier 
from  liability  for  the  consequences  of  its  negligence,  unless  the  language  clearly 
calls  for  such  a  construction.1 

in  England  and  in  New  York  the  rule  is  that  the  carrier  may,  by  a  special  con- 
t  racl  freely  and  fully  made,  and  based  on  a  good  consideration,  stipulate  against 
liability  for  any  loss,  whether  caused  by  its  own  negligence  or  otherwise.2  But 
such  contracts  are  not  favored,  and  will  not  be  construed  as  exempting  the  car- 
rier from  liability  for  negligent  losses  unless  the  language  is  unequivocal.3 

7.  Requiring  Shipper  to  Furnish  Conductors  with  Statement  of  Condition  of 
Cattle.  —  A  stipulation  that  the  shipper  shall  furnish  to  each  conductor  into 
whose  charge  his  stock  may  come  a  statement  showing  their  condition,  and 
providing  that  a  failure  to  furnish  such  report  shall  be  conclusive  evidence 
that  the  stock  were  in  good  order  at  the  time  it  should  have  been  made,  is 
unreasonable,  and  will  be  given  no  effect,  either  by  way  of  estoppel  or 
otherwise.4 

Effect  as  Estoppel. — A  written  statement  given  by  the  shipper  to  the  carrier 
admitting  his  stock  to  be  in  good  condition  when  received  by  him  from  the 
carrier,  while  of  much  weight  as  evidence  against  the  shipper  in  an  action  by 
him  for  damages  to  his  stock,  will  not  estop  him  to  maintain  the  action  on  the 
ground  that  by  giving  such  a  statement  he  induced  the  carrier  to  forego  an 
examination  at  the  point  of  destination,  unless  there  is  affirmative  proof  that  it 
had  such  an  effect.8 

8.  Forfeiture  of  Benefit  of  Stipulation  —  Substituting  Freight  Service  for  Passenger 
Service.  —  If  the  carrier  deviates  from  a  contract  to  transport  live  stock  by  ship- 
ping them  by  freight  service  instead  of  passenger  service  as  agreed  upon,  and 
the  stock  are  injured  by  the  delay  and  the  rougher  service,  it  cannot  insist 
upon  the  benefit  of  a  stipulation  in  the  contract  relieving  it  from  liability  as- 
at  common  law.6 


Rep.  781,  12  Am.  &  Eng.  R.  Cas.  13;  Missouri 
Pac.  R.  Co.  v.  Harris,  67  Tex.  166,  28  Am.  & 
Eng.  R.  Cas.  107;  Missouri  Pac.  R.  Co.  v.  Corn- 
wall, 70  Tex.  611.  Compare  Bankard  v.  Balti- 
more, etc.,  R.  Co.,  34  Md.  197,  6  Am.  Rep.  321. 

When  the  loss  results  from  the  cattle  having 
been  carried  beyond  their  station  and  kept 
there  some  time,  the  carrier  is  liable,  although 
the  contract  may  have  stipulated  that  he 
should  be  liable  for  gross  negligence  only. 
Whether  the  stipulation  is  valid  or  not,  such 
negligence  will  warrant  a  recovery.  Bryant 
v.  Southwestern  R.  Co.,  68  Ga.  805,  6  Am.  & 
Eng.  R.  Cas.  388. 

What  Amounts  to  Gross  Negligence.  —  In  In- 
dianapolis, etc.,  R.  Co.  v.  Adams,  36  111.  App. 
629,  a  bridge  was  washed  away  and  the  ship- 
ment of  stock  delayed  such  a  length  of  time 
that  loss  was  occasioned  by  the  expense  of 
extra  feeding,  etc.  It  appeared  that  if  the 
railroad  company  had  forwarded  the  stock 
promptly,  they  would  have  been  transferred  to 
another  road  before  the  bridge  went  down,  and 
the  delay  avoided.  It  was  held  that  the  delay 
was  due  to  such  gross  negligence  as  would 
render  the  carrier  liable,  notwithstanding  a 
clause  exempting  the  carrier  from  all  liability 
except  for  losses  due  to  gross  negligence. 

1.  Construction  of  Stipulations. —  Powell  v. 
Pennsylvania  R.  Co.,  32  Pa.  St.  414,  75  Am. 
Dec.  564;  Virginia,  etc.,  R.  Co.  v.  Sayers,  26 
Gratt.  (Va.)  328. 

2.  In  England  and  New  York.  —  See  the  title 


Carriers  of  Goods.  See  also,  as  applying- 
the  rule  to  carriers  of  live  stock,  Farr  v.  Great 
Western  R.  Co.,  35  U.  C.  Q.  B.  534;  Hood  v. 
Grand  Trunk  R.  Co.,  20  U.  C.  C.  P.  361. 
Compare  Grand  Trunk  R.  Co.  v.  Vogel,  ir 
Can.  Sup.  Ct.  612,  27  Am.  &  Eng.  R.  Cas.  18, 
affirming  10  Ont.  App.  162,  2  Ont.  Rep.  197. 

3.  See  Holsapple  v.  Rome,  etc.,  R.  Co.,  86' 
N.  Y.  275,  3  Am.  &  Eng.  R.  Cas.  487. 

4.  Such  a  Stipulation  Invalid.  —  "A  stipula- 
tion such  as  this  should  be  held  unreasonable. 
It  makes  the  passive  failure  to  do  an  act  which 
might  not,  in  any  case,  result  in  harm  to  the 
carrier,  defeat  a  meritorious  claim  of  the  ship- 
per, with  a  result  to  relieve  the  carrier  [from 
liability]  for  injuries  that  have  resulted  from 
its  negligence,  and  gives  this  passive,  negative 
act  the  effect  of  an  estoppel  when  it  may  not, 
in  any  wise,  mislead  the  carrier  or  place  it  in 
any  worse  condition  than  it  would  occupy  if 
the  condition  was  complied  with."  Fisher, 
C.  J.,  for  the  court,  in  Missouri,  etc.,  R.  Co. 
v.  Carter,  9  Tex.  Civ.  App.  677. 

5.  Shipper's  Receipt  Admitting  Good  Condition 
of  Cattle  —  Effect  as  Estoppel.  —  St.  Louis,  etc., 
R.  Co.  v.  Turner,  1  Tex.  Civ.  App.  625; 
Missouri  Pac.  R.  Co.  Fennell,  79  Tex.  448; 
Missouri  Pac.  R.  Co.  v.  Ivy,  79  Tex.  444. 

6.  Violation  of  Shipping  Contract.  —  But  such 
a  violation  of  the  shipping  contract,  while  it 
would  invalidate  the  stipulations  limiting  the 
carrier's  liability,  would  not  relieve  the  ship- 
per from  the  duty  of  notifying  the  company 
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What  Constitutes. 


Refusal  to  Carry  Shipper  as  Agreed.  —  So  also  where  the  terms  of  the  contract 
containing  mutual  conditions  and  limitations,  such  as  that  the  shipper  shall 
be  entitled  to  ride  free  on  the  train  carrying  his  stock,  and  conditions  limiting 
the  carrier's  common-law  liability,  are  violated  by  the  carrier  by  a  refusal  to 
carry  the  shipper,  it  is  precluded  from  insisting  upon  the  stipulations  in  its 
favor.1 

IX.  Delivery  to  Carrier  —  What  Constitutes  —  change  of  Possession.  — 
A  delivery  to  the  carrier,  after  which  its  liability  attaches,  takes  place  when- 
ever there  has  been  a  change  of  possession  of  the  stock  from  the  shipper  to 
the  owner,  and  not  until  then.3 

Shipper  Retaining  Partial  Control. —  If  no  complete  change  of  possession  takes 
place,  and  the  shipper  retains  a  partial  control,  the  liability  of  the  company  is 
not  that  of  a  common  carrier,  but  is  limited  according  as  its  control  and  cus- 
tody of  the  stock  are  limited.3 

Loading  on  Cars  Unnecessary — •  Bill  of  Lading. —  If  the  change  of  possession  takes 
place,  however,  the  carrier  is  chargeable  with  the  stock  ;  it  is  not  necessary 
that  they  should  have  been  loaded  on  the  cars,4  or  that  a  bill  of  lading 
should  have  been  given  for  them.5 

Delivery  Must  Be  to  Authorized  Agent  and  at  Proper  Place.  —  A  delivery,  to  bind  the 
carrier,  must  be  to  its  authorized  agent  and  at  a  proper  place.6 


of  his  claim  for  damages  within  five  days, 
where  the  contract  provides  for  such  notice. 
Pavitt  v.  Lehigh  Valley  R.  Co.,  153  Pa.  St. 
302. 

As  to  what  constitutes  a  waiver  of  a  stipu- 
lation, see  the  notes  to  the  various  subtitles 
immediately  preceding. 

1.  Texas,  etc.,  R.  Co.  v.  Davis,  2  Tex.  App. 
Civ.  Cas.,  §  190. 

2.  What  Constitutes  Delivery  —  Change  of  Pos- 
session.—  See  the  title  Carriers  of  Goods,  sub- 
title When  Liability  Commences. 

The  liability  of  a  railroad  company  as  a 
common  carrier  of  live  stock  attaches  when 
the  stock  are  received  in  its  pens  for  trans- 
portation, the  shipper  reserving  no  right  of 
control.  It  becomes  bound  to  carry  them 
promptly,  and  is  liable  for  a  loss  or  injury  to 
them.  Gulf,  etc.,  R.  Co.  v.  Trawick,  80  Tex. 
270;  Mason  v.  Missouri  Pac.  R.  Co.,  25  Mo. 
App.  473  (transportation  need  not  have  com- 
menced); Pruitt  v.  Hannibal,  etc.,  R.  Co.,  62 
Mo.  527;  Louisville,  etc.,  R.  Co.  v.  Godman, 
104  Ind.  490.  Compare  Fort  Worth,  etc.,  R. 
Co.  v.  Riley,  (Tex.  App.  1886)  I  S.  W.  Rep. 
446,  27  Am.  &  Eng.  R.  Cas.  49  (mere  permis- 
sion to  shipper  to  use  stock-pens). 

In  the  last  case  cited,  which  was  an  action 
against  the  defendant  company  to  recover  for 
the  loss  of  cattle  by  their  escaping  from  the 
company's  cattle  pens  where  they  had  been 
placed  by  the  plaintiff  to  await  shipment,  it 
appeared  that  the  cattle  had  been  placed  in  the 
company's  pens  by  the  plaintiff  under  a  mere 
permission  from  the  station  agent.  At  the 
time  of  their  escape  they  had  not  been  received 
for  shipment,  no  contract  for  their  transporta- 
tion had  been  made,  nor  had  any  bill  of  lading 
been  issued.  It  was  held  that  they  were  to 
be  considered  as  being  in  the  possession  and 
under  the  control  of  the  plaintiff,  and  that  the 
company  was  not  liable  for  their  loss,  no  neg- 
ligence on  its  part  being  shown. 

3.  See  supra,  this  title,  Limitation  of  Liability 
—  Stipulation  Requiring  Shipper  to  Accompany 
Stock;  Liability  for  Loss  or  Injury  —  Injttry 
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from  Improper  Loading.  See  also  the  title 
Baggage,  vol.  3,  p.  52S. 

Thus,  when  the  shipper  specially  contracts 
to  take  charge  of  his  stock  over  the  entire 
route,  there  is  no  complete  delivery  to  the 
carrier,  and  it  is  not  liable  except  for  a  defect 
in  the  cars  furnished  or  in  the  management  of 
its  trains.  Illinois  Cent.  R.  Co.  v.  Morrison, 
19  111.  136. 

4.  See  supra,  this  title,  Liability  for  Loss  or 
Injury — Injury  from  Improper  Loading.  Bowie 
v.  Baltimore,  etc.,  R.  Co.,  1  MacArthur  (D.  C.) 
609. 

6.  See  the  titles  Carriers  of  Goods  ;  Bills 
of  Lading,  vol.  4,  p.  507. 

6.  Delivery  to  Carrier's  Agent.  —  For  the  gen- 
eral rule,  see  the  title  Carriers  of  Goods. 

In  Slim  v.  Great  Northern  R.  Co.,  14  C.  B. 
647,  78  E.  C.  L.  647,  2  C.  L.  R.  S64,  it  appeared 
that  the  regular  practice  with  respect  to  the 
receipt  and  carriage  of  goods  and  live  stock 
was  that  the  stock  were  taken  to  a  porter 
appointed  for  the  purpose,  who  received  them 
and  gave  the  sender  a  consignment  note  for 
them  which  was  signed  by  him  and  the  sender, 
and  contained  a  notice  respecting  the  receipt, 
carriage,  and  delivery  of  the  goods,  that  the 
company  would  not  be  accountable  for  any 
articles  unless  signed  for  as  received  by  their 
clerks  or  agents.  The  consignment  note  was 
taken  to  the  goods  clerk,  who  made  out  from 
it  a  cattle  ticket,  which  was  signed  by  him  and 
the  sender  and  handed  to  the  latter  as  his 
voucher  for  the  delivery  of  the  cattle  at  their 
destination.  The  freight  was  generally,  but 
not  always,  prepaid.  The  plaintiff,  being  well 
acquainted  with  this  practice,  booked  some 
pigs  in  the  regular  way  at  one  of  the  com- 
pany's stations,  and  while  they  were  waiting: 
there  he  sent  six  other  pigs  by  L.,  who  had 
also  some  of  his  own  to  ship.  L.  booked  his 
own  regularly,  and  told  the  proper  porter  that 
the  six  were  the  plaintiff's  and  were  to  go 
with  his  others.  The  porter  said  he  would 
take  care  of  them  and  put  them  with  the 
others.    No  consignment  note  or  cattle  ticket 
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X.  Delivery  by  Carrier —  1.  Generally. — The  general  rules  determining 

bmv,  when,  where,  and  to  whom  delivery  of  live  stock  is  to  be  made  by  the 
carrier  are  the  same  .is  those  governing  ordinary  carriers  of  goods.1 

2.  Sufficiency  of  Delivery  —  Where  There  Is  No  Special  Contract.  —  Except  where 
tin-  special  contract  provides  otherwise,  the  carrier  must  unload  the  stock  from 
the  cars  and  place  them  in  stock-pens  from  which  the  owner  may  remove 
them.2 

Special  Contract  —  Usage.  —  A  usage  to  the  contrary  may  be  shown,3  but  it  will 
be  <>f  no  validity  if  the  duty  of  unloading  is  imposed  on  the  carrier  by  express 
provisions  in  the  contract  of  shipment.4 

When  shipper  Engages  to  Unload.  — When  the  duty  is  cast  upon  the  shipper  by 
the  terms  of  the  special  contract,  he  is  bound  to  unload  his  stock,  and  is 
responsible  for  all  injuries  occurring  in  course  of  the  unloading,5  except  such 
as  may  result  from  the  failure  of  the  carrier  to  provide  proper  facilities.6 

Notice  to  Consignee.  —  Whether  notice  to  the  consignee  is  necessary  in  order 
to  render  the  delivery  complete,  is  a  mooted  question,  and  is  discussed  in 
another  article.7 

Must  Unload  Promptly. —  The  duty  of  the  carrier  is  to  unload  the  stock  promptly 
upon  their  arrival  at  their  destination  ;  and  this  duty  is  particularly  important 
in  its  application  to  carriers  of  live  stock,  because  of  the  peculiar  danger  to 
animals  crowded  in  a  car  while  the  car  is  at  rest.8 


was  signed  or  received  for  them.  In  an  action 
against  the  company  for  nondelivery  of  the 
pigs,  charging  it  with  having  received  them, 
it  was  held  that  the  company  was  not  liable, 
as  there  was  no  evidence  of  any  authority  from 
the  company  to  the  porter,  or  of  his  having 
held  himself  out  as  having  authority  to  receive 
or  contract  for  the  carriage  of  the  pigs  in  any 
other  than  the  usual  manner. 

1.  Same  as  in  Case  of  Carriers  of  Goods.  —  Bam- 
berg v.  South  Carolina  R.  Co.,  9  S.  Car.  61,  30 
Am.  Rep.  13.  See  the  title  Carriers  of 
Goods. 

As  to  the  liability  of  the  carrier  for  injuries 
to  stock  while  they  are  being  unloaded  from 
the  cars,  see  infra,  this  title,  Liability  for  Loss 
or  Lnjury — Injuries  Occurring  while  Stock  are 
being  Unloaded. 

Carcasses  of  Dead  Animals.  —  The  carrier's 
duty  is  to  deliver  the  animals  alive.  If,  dur- 
ing the  transportation,  they  are  killed  by  an 
accident  for  which  the  carrier  is  not  re- 
sponsible, it  is  not  liable  for  failing  to  deliver 
their  dead  bodies,  although  they  may  have  a 
market  value.  Lee  v.  Marsh,  28  How.  Pr.  (N. 
Y.  Supreme  Ct.)  275,  43  Barb.  (N.  Y.)  102. 

2.  Carrier's  Duty  to  Unload.  —  Benson  v. 
Gray,  154  Mass.  391;  Gill  v.  Manchester,  etc., 
R.  Co.,  L.  R.  8  Q.  B.  186,  21  W.  R.  525. 

3.  Usage  —  Effect  of.  —  See  the  title  Carriers 
of  Goods. 

4.  Usage  Cannot  Prevail  in  Face  of  Special  Con- 
tract.—  See  Myrick  v.  Michigan  Cent.  R.  Co., 
9  Biss.  (U.  S.)  44. 

In  Benson  v.  Gray,  154  Mass.  391,  the  de- 
fendant company,  under  its  contract  to  trans- 
port and  deliver  certain  horses  and  to  store 
them  if  not  called  for,  had  stipulated  that  it 
would  not  be  liable  as  a  common  carrier  after 
their  arrival  "  at  the  place  of  destination  and 
unlading,"  and  that  "  live  animals  will  only 
be  taken  at  the  owner's  risk  "  during  "  trans- 
portation, loading  and  unloading,  unless 
specially  agreed  to  the  contrary,"  and  that 
freight  "  must  be  taken  away  within  twenty- 


four  hours  after  being  unloaded  from  the 
cars."  It  was  held  that  the  company  was 
bound  to  unload  the  horses,  though  at  the 
owner's  risk,  irrespective  of  a  local  usage  or 
general  regulation  of  the  company  requiring- 
consignees  to  unload  live  stock.  See  gen- 
erally the  title  Usages  and  Customs. 

6.  Where  Contract  Requires  Shipper  to  Unload. 
—  See  supra,  this  title,  Limitation  of  Liability. 

6.  Failure  of  Carrier  to  Provide  Proper  Facili- 
ties. —  If  the  carrier's  agents  require  the  owner 
to  remove  his  horse  from  the  car  on  to  a  plat- 
form not  ordinarily  safe  for  such  stock,  and 
the  horse  is  injured  thereby,  the  carrier  is 
responsible,  although  the  owner  may  have 
known  of  the  danger,  and  although  it  was  his 
duty  to  unload.  Owen  v.  Louisville,  etc.,  R. 
Co.,  87  Ky.  626,  35  Am.  &  Eng.  R.  Cas.  687. 

7.  Whether  Notice  to  Consignee  Necessary.  — 
See  the  title  Carriers  of  Goods. 

In  Chicago,  etc.,  R.  Co.  v.  Pratt,  13  111.  App. 
477,  it  is  said  that  the  obligation  of  the  carrier 
ceases  as  soon  as  it  has  delivered  the  stock  at 
their  place  of  destination  and  unloaded  them 
from  the  cars.  After  that,  its  only  duty  is  to 
store  them  in  a  proper  place,  to  see  that  they 
are  properly  cared  for,  and  to  deliver  them, 
on  demand,  to  the  party  entitled  to  receive 
them.  No  notice  of  their  arrival  to  the  con- 
signee is  necessary. 

8.  Must  Unload  Promptly.  —  A  shipper  of 
horses  was  assured  by  the  carrier's  agent  that 
there  would  be  no  delay  in  unloading  them 
at  their  destination,  and  was  induced  by  such 
assurances  to  ship  so  that  the  horses  arrived 
at  their  destination  in  the  night  very  much 
heated  in  consequence  of  the  weather  and  the 
excitement  caused  by  the  transportation. 
They  were  not  promptly  unloaded,  and  sus- 
tained injury  in  consequence.  It  was  held 
that  the  carrier  was  liable  therefor.  Lake 
Erie,  etc.,  R.  Co.  v.  Rosenberg,  31  111.  App.  47. 
See  the  title  Carriers  of  Goods,  subtitle 
Measure  of  Damages,  as  to  the  measure  of  dam- 
ages recoverable  in  such  a  case. 
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Particular  Classes. 


Prompt  Delivery  after  Unloaded.  —  The  same  duty  of  promptness  applies  to  the 
delivery  of  the  stock  to  the  consignee  after  they  have  been  unloaded.1 

As  to  What  Constitutes  a  Sufficient  Delivery,  the  facts  of  each  case  must  largely 
determine.  The  general  rules  have  been  stated  elsewhere,  but  cases  applying 
them  to  this  class  of  carriers  are  stated  in  the  note.8 

XI.  Transportation  of  Particular  Classes  of  Stock  —  1.  Of  Dogs. —At 
Common  Law  there  could  be  no  such  thing  as  property  in  a  dog,  because  it  was 
classed  as  ferce  nature?.3 

statutes.  —  But  the  rule  is  otherwise  now  by  statute  and  judicial  construc- 
tion,4 and  a  shipper  may  sue  and  recover  for  a  loss  of  or  injury  to  his  dog 
which  had  been  delivered  to  the  carrier  for  transportation.5 


1.  Delay  in  Delivery  —  Wrongful  Detention  of 
Stock.  —  St.  Louis  Southwestern  R.  Co.  v. 
Williams,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
225;  San  Antonio,  etc.,  R.  Co.  v.  Pratt,  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  705.  See  also 
Corbett  v.  Chicago,  etc.,  R.  Co.,  86  Wis.  82,  61 
Am.  &  Eng.  R.  Cas.  341,  note. 

Withholding  Stock  on  Unfounded  Claim.  —  In 
Gordon  v.  Great  Western  R.  Co.,  8  Q.  B.  Div. 
44,  3  Am.  &  Eng.  R.  Cas.  619,  the  plaintiff 
delivered  certain  cattle,  freight  prepaid,  to 
the  defendant  company  for  transportation 
under  a  signed  contract,  whereby,  in  consider- 
ation of  a  reduced  rate  of  freight,  it  was  agreed 
that  the  company  was  not  to  be  "  liable  in 
respect  of  any  loss  or  detention  of  or  injury 
to  the  said  animals,  or  any  of  them,  in  the 
receiving,  forwarding,  or  delivery  thereof,  ex- 
cept upon  proof  that  such  loss,  detention,  or 
injury  arose  from  the  wilful  misconduct  of 
the  company  or  its  servants."  The  cattle  were 
carried;  but,  on  application  made  for  them  by 
the  plaintiff,  the  defendant,  in  consequence  of 
its  clerk  having  negligently  omitted  to  enter 
the  cattle  on  the  consignment  note  as  "  car- 
riage paid,"  refused  to  deliver  them,  and 
alleged  that  the  carriage  was  not  paid.  The 
cattle  were  kept  exposed  to  the  weather  until 
the  next  day,  when,  the  mistake  having  then 
been  ascertained,  they  were  delivered.  They 
were  damaged  by  the  exposure.  In  an  action 
for  damages  by  reason  of  wrongful  detention 
and  negligence  it  was  held  that  the  withhold- 
ing of  the  cattle,  under  a  claim  which  was 
without  foundation,  at  the  end  of  the  route, 
was  not  a  "  detention  "  within  the  stipulation 
against  liability,  and  that  the  company  was 
liable  therefor. 

Delay  in  Delivering  to  Connecting  Line. —  In 
Rock  Island,  etc.,  R.  Co.  v.  Potter,  36  111.  App. 
590,  the  defendant  allowed  a  car  load  of  hogs 
which  had  been  carried  by  it  to  the  point  where 
they  were  to  be  delivered  to  a  connecting  car- 
rier, to  stand  on  the  side  track  for  three  hours, 
and  to  all  inquiries  by  the  consignee  replied 
that  the  hogs  had  not  come.  It  was  held  that 
such  conduct  was  gross  negligence  on  the  part 
of  the  company  and  would  render  it  liable  for 
the  value  of  the  hogs  killed  by  the  delay. 

2.  What  Constitutes  a  Delivery  —  Particular 
Cases.  —  Sec  generally  the  title  Carriers  of 
Goods. 

Cattle  arriving  at  a  station  were  placed  in 
pens  by  the  defendant  company's  servants, 
assisted  by  a  man  who  was  employed  by  the 
owner.  After  midnight,  when  it  was  allow- 
able to  drive  cattle  through  the  streets,  the 


463 


owner's  drover  came  to  take  them  away,  and 
found  that  two  were  dead.  The  company's 
servants  would  not  let  him  take  the  remainder 
away  unless  he  signed  a  receipt  for  the  whole 
number.  Afterwards  the  owner  came  and 
took  them  away  himself,  but  in  the  meantime 
the  Monday  market  was  lost.  It  was  held 
that  the  company  was  not  liable;  its  responsi- 
bility had  ended  before  the  loss  occurred. 
Shepherd  v.  Bristol,  etc.,  R.  Co.,  L.  R.  3 
Exch.  189,  37  L.  J.  Exch.  113,  16  W.  R.  982. 

In  another  case  the  plaintiff  shipped  by  rail 
horses  consigned  to  a  third  party,  proceeded 
himself  to  the  place  of  destination,  and  went 
with  the  consignee  to  the  company's  office,  but 
could  not  find  the  animals.  After  some  delay 
they  were  found  in  a  city  across  a  river  from 
the  place  of  destination,  in  stables,  where  they 
had  been  put  by  the  employees  of  the  carrier, 
but  for  what  reason  did  not  appear.  There- 
upon the  plaintiff,  without  any  communication 
with  the  company,  directed  the  owner  of  the 
stables  to  keep  the  horses  until  he  went  home 
and  returned,  taking  the  consignee  with  him, 
who  was  a  man  in  his  employ.  During  his 
absence  the  horses  were  destroyed  by  an  acci- 
dental fire  in  the  stables.  It  was  held  that 
there  was  a  sufficient  delivery  to  the  plaintiff 
to  relieve  the  company  from  liability.  Cleve- 
land, etc.,  R.  Co.  v.  Sargent,  19  Ohio  St.  438. 

Delivery  to  Stock-yards  Company  —  Cattle 
Escaping.  —  In  Gulf,  etc.,  R.  Co.  v.  Eddins,  7 
Tex.  Civ.  App.  116,  it  was  held,  on  the 
principle  that  the  carrier  cannot  shift  to  an- 
other the  duties  imposed  on  it  by  law,  that 
where  the  carrier  delivers  the  stock  to  a  stock- 
yards company,  which  allows  them  to  escape, 
the  carrier  itself  is  liable;  and  in  such  a  case 
it  was  not  the  duty  of  the  owner  of  the  stock 
to  attempt  to  recover  them  nor  to  accept  them 
when  recovered  burdened  with  charges  of 
third  parties  for  feeding,  etc.  In  this  case  the 
delivery  was  made  to  the  stock-yards  company 
at  an  intermediate  station  where  a  connecting 
line  was  to  receive  the  shipment. 

3.  See  vol.  2,  p.  347. 

4.  See  the  title  Animals,  vol.  2,  p.  347. 

5.  Shipper  May  Recover  for  Injury  to  Dog.  — 
Kansas  City,  etc.,  R.  Co.  v.  Iligdon,  94  Ala. 
286,  33  Am.  St.  Rep.  119,  52  Am.  &  Eng.  R. 
Cas.  495;  Cantling  v.  Hannibal,  etc.,  R.  Co., 
54  Mo.  385,  14  Am.  Rep.  476,  12  Am.  Ry.  Rep. 
387.  In  these  cases  the  dog  was  placed  by  its 
owner  in  the  baggage-car  of  a  passenger  train, 
and  the  shipper  was  allowed  to  recover  for  its 
loss,  although  in  the  former  case  the  passenger 
had  paid  nothing  for  its  transportation. 
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Rules  Same  as  in  Case  of  Other  Animals.  —  The  rules  governing  the  liability  of  car- 
riers for  the  loss  of  such  animals  are  the  same  as  those  already  stated  in  con- 
nection with  other  classes  of  animals.1 

2.  Of  Diseased  Cattle  —  Statutes  Prohibiting  —  a.  CONSTITUTIONALITY  OF 
S  i  a  i  t  n:s  -  Police  Power.  —  In  many  of  the  states  statutes  exist  which  prohibit 
the  transportation  into  the  state  of  any  cattle  that  are  diseased  or  liable  to  be 
so.  Where  such  a  statute  prohibits  merely  the  importation  of  diseased  cattle, 
it  is  ,i  valid  and  proper  exercise  of  the  state's  police  power,  and  is  not  objec- 
tionable, although  it  may  remotely  affect  interstate  commerce.2 

When  Interference  with  Interstate  Commerce.  — But  where  the  statute  prohibits  the 
importation  into  the  state  of  any  cattle  from  a  certain  locality  during  a  pre- 
scribed period,  without  regard  to  their  actual  condition,  it  is  void  as  an  inter- 


In  Honcyman  v.  Oregon,  etc.,  R.  Co.,  13 
Oregon  352,  57  Am.  Rep.  20,  25  Am.  &  Eng. 
R.  Cas.  380,  it  was  held  that  a  railroad  com- 
pany which  did  not  assume  to  act  as  a  carrier 
of  dogs  was  not  a  common  carrier  as  to  such 
animals  and  could  not  be  sued  as  a  common 
carrier  for  the  loss  of  dogs  delivered  to  it  for 
transportation,  although  it  might  have  received 
compensation  for  their  carriage.  An  action  to 
recover  their  value  could  be  brought  only  upon 
the  private  contract  of  shipment,  if  at  all. 
Compare  Cantling  v.  Hannibal,  etc.,  R.  Co., 
54  Mo.  385,  14  Am.  Rep.  476. 

1.  See  Winchell  v.  National  Express  Co.,  64 
Vt.  15,  55  Am.  &  Eng.  R.  Cas.  400,  note. 

If  the  carrier  fastens  the  dog  delivered  to  it 
for  transportation,  by  the  means  furnished  by 
the  owner  himself,  which  at  the  time  appear 
sufficient,  it  is  not  liable  for  the  loss  of  the  dog 
resulting  from  his  getting  loose  and  being 
killed.  Richardson  v.  North  Eastern  R.  Co.,  . 
L.  R.  7  C.  P.  75,  20  W.  R.  461,  26  L.  T.  N.  S. 
131.  But  in  a  similar  case,  in  Stuart  v.  Craw- 
ley, 2  Stark.  323,  3  E.  C.  L.  428,  the  carrier 
was  held  liable. 

Where  a  carrier  gives  a  receipt  for  a  dog 
which  is  afterwards  lost,  it  cannot,  when  sued 
for  the  loss,  set  up  in  defense  that  the  dog  was 
not  properly  secured.  Stuart  v.  Crawley,  2 
Stark.  323,  3  E.  C.  L.  428. 

Limitation  of  Liability  — ■  Declaration  of  Value. 
—  The  Ry.  &  Can.  Traffic  Act  (17  &  18  Vict.,  c. 
31,  §  7),  provided  that  no  carrier  should  be 
liable  for  the  loss  of  any  animal  beyond  a  fixed 
sum,  unless  its  value  should  have  been  de- 
clared at  the  time  of  shipment.  Dogs  were 
not  specifically  mentioned.  In  the  case  in 
hand,  the  plaintiff  delivered  to  the  defendant 
carrier  his  dog,  to  be  carried,  subject  to  the 
following  conditions  which  were  printed  on  a 
ticket  and  signed  by  him :  "  The  company  will 
not  be  liable  in  any  case  for  loss  or  damage  to 
any  *  *  *  dog  above  the  value  of  £5,  un- 
less a  declaration  of  its  value,  signed  by  the 
owner  or  his  agent  at  the  time  of  booking  the 
same,  has  been  given  to  them."  The  shipper 
made  no  such  declaration  of  value,  although  it 
appeared  that  the  dog  was  worth  £21,  and  paid 
only  the  ordinary  rate,  although  a  higher  rate 
was  charged  for  valuable  animals.  During 
the  journey  the  dog,  through  no  fault  of  the 
defendant  company,  escaped  from  the  train 
and  was  lost.  It  was  held  that  the  loss  was 
one  within  the  terms  of  the  contract  and  the 
carrier  was  not  liable  therefor,  the  limitation 
being  reasonable.    Harrison  v.  London,  etc., 


R.  Co.,  2  B.  &  S.  122.  no  E.  C.  L.  122,  8  Jur.  N. 

S.  740,  31  L.  J.  Q.  B.  113,  reversing  6  Jur. 
N.  S.  954,  29  L.  J.  Q.  B.  209. 

Unreasonable  Conditions.  —  A  condition  in  the 
contract  of  carriage,  signed  by  the  shipper, 
provided  that  "  the  company  are  not  and  will 
not  be  common  carriers  of  dogs,  nor  will  they 
receive  dogs  for  conveyance  except  on  the 
terms  that  they  shall  not  be  responsible  for 
any  amount  of  damages  for  the  loss  thereof 
or  for  injury  thereto  beyond  the  sum  of  £2, 
unless  a  higher  value  be  declared  at  the 
time  of  delivery  to  the  company  and  a  per- 
centage of  five  per  cent  paid  upon  the  excess 
of  value  beyond  the  £2  so  declared."  It  was 
held  that,  although  the  company  was  not  a 
common  carrier  of  dogs,  yet,  being  bound  by 
the  Railway  and  Canal  Traffic  Act  (1854)  to 
afford  reasonable  facilities  for  the  transporta- 
tion, it  could  only  limit  its  liability  in  respect 
thereof  by  reasonable  conditions;  that  the  con- 
ditions mentioned  were  not  reasonable,  being 
entirely  too  onerous,  and  therefore  did  not 
protect  the  company  from  liability  for  an 
amount  exceeding  £2  for  damage  caused  to 
the  dog  by  the  negligence  of  the  company's 
servants.  Dickson  v.  Great  Northern  R.  Co., 
18  Q.  B.  Div.  176,  28  Am.  &  Eng.  R.  Cas.  92, 
56  L.  J.  Q.  B.  hi. 

Right  of  Passenger  to  Carry  Dog  on  Passenger 
Train.  —  A  carrier  of  passengers  has  the  right 
to  make  reasonable  regulations  concerning 
the  conduct  of  its  business.  A  regulation  for- 
bidding passengers  to  take  dogs  into  the 
passenger  coaches,  and  requiring  that  such 
animals  must  be  carried  in  the  baggage-car 
and  a  reasonable  charge  paid  therefor,  is 
reasonable  and  may  be  enforced.  The  carrier 
may  eject  a  passenger  who  insists  upon  ignor- 
ing the  regulation,  although  he  may  have  paid 
for  his  ticket.  Gregory  v.  Chicago,  etc.,  R. 
Co.,  (Iowa  1896)  69  N.  W.  Rep.  532.  See  also 
the  titles  Baggage,  vol.  3,  p.  531,  note ;  Car- 
riers of  Passengers. 

2.  Statute  Excluding  Diseased  Cattle  Only  — 
Valid.  —  See  Missouri  Pac.  R.  Co.  v.  Finley, 
38  Kan.  550. 

The  Kansas  statute  prohibits  the  bringing 
into  the  state  during  certain  seasons  cattle 
capable  of  communicating  or  liable  to  impart 
the  Texas  fever,  and  makes  the  fact  that  cattle 
come  from  south  of  the  thirty-seventh  paral- 
lel pri?na  facie  evidence  that  they  are  capable 
of  communicating  the  disease.  These  provi- 
sions are  held  not  to  render  the  statute  objec- 
tionable.   Rouse  v.  Youard,  1  Kan.  App.  270. 
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■ference  with  the  exclusive  power  of  Congress  over  interstate  commerce.  The 
iact  that  the  only  object  of  the  statute  was  to  prevent  the  importation  of  dis- 
eased cattle  will  not  remove  the  objection.1 

Unconstitutional  Statute  —  No  Defense  for  Refusal  to  Carry  or  for  Delay.  —  Such  a  statute, 
being  void,  will  not  excuse  a  carrier  for  refusing  to  receive  and  carry  cattle 
tendered  for  shipment  or  for  a  delay  in  transporting  them.2 

How  Far  Statute  Valid  — Negligence  of  Carrier.  — Such  a  statute,  though  it  may  be 
invalid  and  unconstitutional  in  so  far  as  it  prohibits  the  importation  of  cattle, 
is  still  valid  as  to  its  provisions  which  fix  the  liability  of  the  carrier  or  other 
person  to  one  whose  cattle  are  injured  by  the  negligence  of  the  importer  in 
allowing  such  cattle  to  go  at  large.3 

b.  EFFECT  OF  STATUTES.  —  When  the  Statute  Is  Valid,  a  carrier  is  under  no 
•obligation  to  receive  for  transportation  such  cattle  as  are  described  in  the  pro- 
hibition, and  it  incurs  no  liability  for  refusing  to  receive  them.4 

Where  the  carrier  is  guilty  of  a  violation  of  the  statute,  it  is  liable  for  all 
the  damages  which  result  as  the  proximate  consequence  of  its  unlawful  act, 
and  is  subject  also  to  the  penalties  imposed  by  the  statute.5 


1.  Statute  Excluding  All  Cattle  from  a  Certain 
Territory  Unconstitutional.  —  Chicago,  etc.,  R. 
Co.  v.  Erickson,  91  111.  613,  33  Am.  Rep. 
70;  Salzenstein  v.  Travis,  91  111.  391;  Hanni- 
bal, etc.,  R.  Co.  v.  Husen,  95  U.  S.  465,  15 
Am.  Ry.  Rep.  325;  Urton  v.  Sherlock,  75  Mo. 
247.  But  see  Kimmish  v.  Ball,  129  U.  S.  217; 
and  the  title  Animals,  vol.  2,  p.  380. 

The  Missouri  statute  (Wagn.  Mo.  Stat.,  p. 
351,  §  1),  known  as  the  Texas  Cattle  Act,  which 
prohibited  the  introduction  of  Texan,  Mexi- 
can or  Indian  cattle  into  the  state  between 
March  1st  and  November  1st,  unless  they  had 
been  kept  the  entire  previous  winter  in  Mis- 
souri, is  invalid  as  being  an  interference  with 
interstate  commerce.  Gilmore  v.  Hannibal, 
•etc.,  R.  Co.,  67  Mo.  323,  overruling  Wilson  v. 
Kansas  City,  etc.,  R.  Co.,  60  Mo.  184;  Dimond 
v.  Kansas  City,  etc.,  R.  Co.,  60  Mo.  393;  Mer- 
cer v.  Kansas  City,  etc.,  R.  Co.,  60  Mo.  397; 
Kenney  v.  Hannibal,  etc.,  R.  Co.,  62  Mo.  476. 

A  later  statute  of  Missouri  (Rev.  Stat.  1889, 
§  953),  providing  that  no  railroad  or  steamboat 
.company  should  carry  through  the  state  any 
Texan,  Cherokee,  or  Mexican  cattle  affected 
with  Texas  splenic  or  Spanish  fever,  is  held 
"void  as  being  an  interference  with  interstate 
•commerce,  in  that  it  practically  prohibits  the 
transportation  through  the  state  of  any  cattle 
from  the  territory  named,  since  all  such  cattle 
carry,  to  a  greater  or  less  extent,  the  germs  of 
fever  from  which  the  disease  may  be  commu- 
nicated to  local  cattle.  Grimes  v.  Eddy,  126 
Mo.  168,  47  Am.  St.  Rep.  653.  61  Am.  &  Eng. 
R.  Cas.  343;  Selvege  v.  St.  Louis,  etc.,  R.  Co., 
(Mo.  1896)  36  S.  W.  Rep.  652. 

General  Rule  as  to  Constitutionality  of  Such  Stat- 
utes. —  Under  the  state's  inherent  power  of 
police  regulation,  by  which  it  is  authorized  to 
protect  the  health  of  its  citizens  and  their  prop- 
erty, there  is  no  doubt  that  the  state  may  ex- 
clude diseased  cattle,  although  it  may  thereby 
interfere  to  some  extent  with  interstate  com- 
merce. The  objection  to  the  statutes  declared 
unconstitutional  has  always  been  that  they 
were  an  excessive  exercise  of  authority  —  not 
that  the  authority  was  lacking.  See  opinion 
in  Hannibal,  etc.,  R.  Co.  v.  Husen,  95  U.  S. 
465.  15  Am.  Ry.  Rep.  325.  See  also  the  titles 
Constitutional  Law;  Interstate  Commerce. 
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2.  Unconstitutional  Statuto  No  Defense  for  Re- 
fusal to  Carry.  —  Chicago,  etc.,  R.  Co.  v.  Erick- 
son, 91  111.  613,  33  Am.  Rep.  70. 

3.  Statute  Void  in  Part  but  Valid  as  to  Remain- 
der.—  Grimes  v.  Eddy,  126  Mo.  168,  47  Am. 
St.  Rep.  653,  61  Am.  &  Eng.  R.  Cas.  343.  See 
also  Donnersberger  v.  Prendergast,  128  111. 
229;  Cooley's  Const.  Lim.  213;  Tiernan  v. 
Riaker,  102  U.  S.  123. 

4.  Carrier  May  Refuse  to  Receive  Prohibited 
Cattle.  —  Williams  v.  Great  Western  R.  Co.,  52 
L.  T.  N.  S.  250,  49  J.  P.  439;  Chicago,  etc.,  R. 
Co.  v.  Gasaway,  71  111.  570.  But  the  Illinois 
statute  has  since  been  declared  unconstitu- 
tional, and  therefore  no  defense  for  such  re- 
fusal to  receive.  See  Chicago,  etc.,  R.  Co.  v. 
Erickson,  91  111.  613,  33  Am.  Rep.  70. 

5.  Iowa  Statute.  —  The  Iowa  statute  (Acts  of 
21st  Gen.  Assembly,  c.  126),  prohibited  any 
person  from  bringing  into  the  state  cattle  in 
such  condition  as  to  infect  other  cattle  with 
pleuro-pneumonia  or  Texas  fever,  and  gave 
every  person  damaged  by  a  violation  of  the 
statute  a  right  of  action  to  recover  the  damage 
suffered  from  the  person  or  corporation  violat- 
ing the  statute.  It  was  held  that  this  did  not 
impose  on  a  defendant  carrier  an  absolute 
liability  to  pay  all  damages  arising  by  reason 
of  the  carrying  of  infected  animals  into  the 
state.  The  statute  merely  makes  the  fact  of 
the  injury  so  occurring  prima  facie  evidence 
of  negligence,  which  may  be  rebutted  by  the 
carrier  by  a  showing  that  it  had  no  notice  of 
the  animals  being  diseased,  and  could  not,  by 
the  exercise  of  reasonable  care,  have  ascer- 
tained that  fact.  Furley  v.  Chicago,  etc.,  R. 
Co.,  90  Iowa  146,  57  Am.  &  Eng.  R.  Cas.  26. 

Kansas  Statute  —  Duty  to  Confine  Cattle.  — 
Where  the  defendant  railroad  company,  carry- 
ing through  the  state  cattle  infected  with 
Texas  or  Spanish  fever,  has  its  train  wrecked 
within  the  state,  so  that  it  becomes  necessary 
to  unload  the  cattle,  and  thereupon  is  notified 
that  the  cattle  are  from  Texas,  and  will  spread 
disease  if  permitted  to  run  at  large  or  driven 
on  the  highway,  it  should  corral  the  cattle  at 
or  near  the  wreck,  or  otherwise  prevent  them 
from  running  at  large  or  getting  upon  the 
public  highway;  and  if  it  drives  the  cattle 
upon  the  highway  or  allows  them  to  run  at 
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Liability  of  Connecting  Lines.  —  It  seems  that  any  connecting  line  which  partici- 
pate^ in  the  transportation  of  diseased  cattle  into  the  prohibited  territory  is 
liable,  as  for  .1  violation  of  the  statute,  whether  it  actually  carried  them  into 
such  territory  or  not.1 

Under  the  Kansas  Statute,*  a  railroad  company  is  not  liable  for  transporting 
cattle  into  the  state  where  it  acts  in  good  faith  and  with  reasonable  care,  and 
without  knowing,  or  without  the  facts  being  such  as  to  charge  it  with  knowl- 
edge, that  the  cattle  are  of  a  kind  liable  to  communicate  disease.3 

Under  the  Texas  statute,  which  requires  that  cattle  shall  be  inspected  before 
shipment,  a  shipper  is  not  bound  to  have  his  entire  herd  inspected  before  ship- 
ping any  of  them.  Those  which  have  been  properly  inspected  may  be  loaded 
while  the  inspection  of  the  remainder  is  being  accomplished.4 

Liability  of  Carrier  for  Cattle  Killed  by  Infection.  —  Independently  of  Statutory  Provisions,  a 
carrier  is  liable  for  the  loss  of  or  damage  to  cattle  intrusted  to  it  for  transpor- 
tation, where  the  loss  or  damage  is  caused  by  their  being  exposed  to  infec- 
tion through  the  carrier's  negligent  conduct  in  placing  them  with  diseased 


large  after  receiving  such  notice,  it  is  liable  for 
diseases  communicated,  unless  the  owners  of 
the  domestic  cattle  are  guilty  of  contributory 
negligence.  Missouri  Pac.  R.  Co.  v.  Finley,  38 
Kan.  550. 

Missouri  Statute.  —  Several  of  the  Missouri 
statutes  have  been  declared  unconstitutional. 
See  supra,  this  section,  Constitutionality  of 
Statutes.  Under  the  original  statute,  it  was 
held  that  even  when  the  defendant  company 
had  violated  the  statute  by  bringing  in  pro- 
hibited cattle,  it  would  not  be  liable  for  the 
spread  of  the  disease  after  it  had  parted  with 
them  and  they  had  been  driven  by  the  owner 
into  another  county;  each  transportation  was 
a  distinct  offense,  and  the  company  could  not 
be  held  liable  for  damages  of  which  the  latter 
transportation  was  the  cause.  Surface  v. 
Hannibal,  etc.,  R.  Co.,  60  Mo.  216,  63  Mo.  452. 

Section  4358  of  Mo.  Rev.  Stat,  prohibited  the 
bringing  into  or  moving  through  the  state,  or  re- 
moving from  one  part  of  the  state  to  another, 
of  diseased  cattle.  The  liability  of  a  railroad 
company  under  this  section  for  transporting 
cattle  in  violation  of  it  is  not  absolute,  but  is 
limited  to  the  diseases  communicated  to  other 
cattle  in  the  neighborhood  or  along  the  line  of 
its  road.  The  word  "  line  "  of  its  road,  as 
used  in  the  statute,  means  its  right  of  way, 
ordinarily  one  hundred  feet  in  width;  and  the 
expression  "  along  the  line  "  of  the  road 
means  by  the  side  of  or  near  it.  The  term 
"  neighborhood  "  means  the  vicinity,  the  ad- 
joining district.  Coyle  v.  Chicago,  etc.,  R. 
Co.,  27  Mo.  App.  584. 

So,  also,  as  construing  the  statute  against 
unloading  refuse  matter  from  stock  cars,  ex- 
cept under  certain  conditions.  Pike  v.  Eddy, 
53  Mo.  App.  505;  Mo.  Rev.  Stat.,  §  2669. 

The  statute  of  1889  (Mo.  Rev.  Stat.  1889, 
§  953),  provides  that  "  no  railroad  company  or 
owner  of  a  steamboat,  or  any  other  company 
or  person,  shall  bring  into  or  transport  through 
this  state,  or  from  one  part  thereof  to  another, 
any  Texas,  Mexican,  Cherokee,  or  Indian 
cattle  affected  with  what  is  commonly  known 
as  Texas  or  Spanish  fever,  or  any  other  con- 
tagious disease,  epidemic  or  pestilence."  It  is 
held  that  the  statute  is  broad  enough  to  embrace 
cattle  infected  with  microbes  or  parasites  by 
which  Texas  fever  is  communicated  to  domestic 
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cattle,  although  such  infected  cattle  are  them- 
selves free  from  disease.  Grimes  7>.  Eddy,  126 
Mo.  168,  47  Am.  St.  Rep.  653,  61  Am.  &  Eng. 
R.  Cas.  343. 

1.  Connecting  Carrier  Guilty  of  Violation  of 
Statute.  —  The  English  statute  (Contagious 
Diseases  Act,  1878)  is  directed  against  all  per- 
sons "  causing,  directing,  or  permitting  the 
movement  of  the  animals  in  contravention  of 
the  regulations  of  the  local  authority."  It  ap- 
peared that  the  cattle  in  question  were  carried 
over  a  series  of  connecting  lines,  and  the  de- 
fendant company,  one  of  these  lines,  carried 
them  over  a  part  of  the  route,  but  delivered 
them  to  another  line  before  reaching  the  county 
of  D.,  the  local  authorities  of  which  had  pro- 
hibited the  importation  of  such  cattle.  It  was 
held  that  the  defendant  company  could  be  con- 
victed of  violating  the  statute.  Midland  R. 
Co.  v.  Freeman,  12  Q.  B.  Div.  629,  32  W.  R. 
830.  48  J.  P.  660. 

2.  Kansas  Statute.  —  See  Kansas  Act  of  1881, 
c.  161,  amended  by  Acts  of  1883,  c.  145,  Acts  of 
1884,  c.  3. 

3.  Missouri  Pac.  R.  Co.  v.  Finley,  38  Kan. 
550.  See  infra,  this  section,  fudicial  Notice 
of  Danger  of  Infection. 

The  Same  Rule  Prevails  under  the  Arkansas 
Statute.  —  See  St.  Louis,  etc.,  R.  Co.  v.  Goolsby, 
58  Ark.  401,  61  Am.  &  Eng  R.  Cas.  356,  note. 

4.  Texas  Statute.  —  Entire  Herd  Need  Not 
First  be  Inspected.  —  Texas  Crim.  Code,  art. 
784,  makes  it  a  misdemeanor  for  a  railroad 
agent  to  receive  for  shipment  cattle  that  have 
not  been  inspected.  Rev.  Stat,  of  Texas,  arts. 
4628,  4630,  and  4651.  require  an  inspection 
certificate  and  a  bill  of  sale  before  the  ship- 
ment of  cattle.  In  International,  etc.,  R.  Co., 
v.  Wright.  2  Tex.  Civ.  App.  198,  the  plaintiff 
applied  for  cars,  which  were  furnished  and 
pointed  out  to  him.  but  before  his  cattle  were 
ail  inspected,  as  required  by  statute,  other 
cattle  were  offered  for  shipment  and  were 
placed  in  the  cars,  causing  a  delay  in  the  ship- 
ment of  the  plaintiff's.  At  the  time  the  sec- 
ond herd  were  offered,  the  inspection  of  the 
plaintiff's  cattle  had  so  far  progressed  that  the 
loading  might  have  commenced  at  once  with- 
out any  delay.  It  was  held  that  the  company 
was  liable  for  the  delay  caused  by  giving  the 
other  herd  the  preference. 
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cattle  or  in  pens  or  cars  where  such  cattle  have  been  staying.1 

It  is  Also  Liable  to  a  Stranger  whose  cattle  became  infected  with  disease  in  con- 
sequence of  its  negligence  in  allowing  diseased  cattle  being  carried  by  it  to 
come  in  contact  with  them,  or  in  exposing  infected  material.  But  its  liability 
to  a  stranger  exists  only  upon  proof  of  negligence.2 

c.  Judicial  Notice  of  Danger  of  Infection  —  Former  Rule.  —  The  rule 
originally  was  that  the  courts  would  not  take  judicial  notice  of  the  fact  that 
Texas  cattle  were  liable  to  communicate  disease  to  cattle  domesticated  in  states 
further  north,  and  that  a  railroad  company  bringing  such  cattle  into  a  state 
would  not  be  charged  with  knowledge  of  their  being  infectious  by  mere  proof 
that  it  knew  they  were  Texas  cattle.3 

Present  Rule.  —  But  in  view  of  the  fact  that  scientific  investigations  have 
demonstrated,  and  it  is  now  a  matter  of  general  information,  that  such 
cattle,  while  not  diseased  themselves,  are  infected  in  their  systems  with  a  para- 
site or  germ,  harmless  to  them,  but  destructive  to  domestic  cattle  by  causing 


1 .  Cattle  Waiting  for  Connecting  Line  —  Infected 
Stock  Pen.  —  In  Larimore  v.  Chicago,  etc.,  R. 
Co.,  65  Mo.  App.  167,  the  defendant  com- 
pany was  one  of  several  connecting  carriers. 
It  carried  the  defendant's  cattle  to  the  point 
where  they  were  to  be  taken  up  by  the  next 
line,  and  there  placed  them  in  stock  pens  to 
await  reshipment.  It  was  held  that  the  de- 
fendant was  guilty  of  negligence  in  placing 
the  cattle  in  such  pens,  under  the  circum- 
stances, and  that  it  was  liable  for  losses  result- 
ing from  their  becoming  infected  with  disease. 

Sufficiency  of  Proof  of  Infection.  —  Where  the 
evidence  fails  to  show  that  the  car  in  which 
the  plaintiff's  cattle  were  transported  had  ever 
been  used  for  the  transportation  of  infected 
cattle,  and  it  nowhere  appears  otherwise  how 
the  plaintiff's  cattle  became  infected,  the  plain- 
tiff cannot  recover.  Mere  proof  of  the  fact  of 
injury  is  not  enough.  St.  Louis,  etc.,  R.  Co. 
v.  Henderson,  57  Ark.  402. 

2.  Disease  Communicated  by  Offal  from  Cars.  — 
In  Bradford  v.  Missouri,  etc.,  R.  Co.,  2  Mo. 
App.  Rep.  1056,  the  defendant  company,  in 
violation  of  Mo.  Rev  Stat.,  £  2669,  furnished 
stock  cars  for  the  use  of  a  shipper  without 
cleaning  them,  and  the  shipper,  before  using 
them,  had  them  cleaned  and  the  hay  and  offal 
in  them  thrown  out  on  the  company's  right  of 
way.  The  plaintiff's  cattle,  in  grazing  near 
the  track,  ate  some  of  the  material  thrown  out 
and  died  of  fever  thus  contracted,  the  cars 
having  been  previously  used  for  the  transpor- 
tation of  diseased  cattle.  It  was  held  that  the 
plaintiff  was  entitled  to  recover  of  the  defend- 
ant company  for  the  loss  of  his  cattle. 

In  Pike  v.  Eddy,  53  Mo.  App.  505,  the  de- 
fendant company  supplied  certain  cattle  cars 
to  an  independent  contractor  to  be  used  in 
hauling  ties,  and  in  the  process  of  loading  the 
ties,  straw,  hay,  and  muck  were  pushed  out  of 
the  cars.  It  was  held  that  the  defendant  com- 
pany was,  under  the  statute,  liable  for  the  loss 
of  the  plaintiff's  cattle  caused  by  their  coming 
in  contact  with  the  material  thrown  off  the  cars. 

Independently  of  Statute. —  In  Grimes  v. 
Eddy,  126  Mo.  168,  47  Am.  St.  Rep.  653,  (Mo. 
1894)  27  S.  W.  Rep.  479,  which  was  an  action 
against  the  defendant  railroad  company,  one 
count  of  which  was,  independently  of  any  stat- 
ute, to  recover  for  the  loss  of  plaintiff's  cattle, 
the  basis  of  recovery  was  that  the  defendant 


company  allowed  cattle  infected  with  the  Texas 
fever  to  escape  from  its  custody  and  wander 
over  the  country,  and  the  plaintiff's  cattle  be- 
came infected  by  treading  over  the  ground 
where  the  escaped  cattle  had  passed.  It  was 
held  that,  in  order  to  recover,  the  plaintiff 
must  prove  both  that  the  escape  of  the  diseased 
cattle  was  due  to  the  defendant  company's 
negligence,  and  that  the  company  knew  that 
if  the  diseased  cattle  were  allowed  to  go  at 
large  other  cattle  would  become  infected  by 
passing  over  the  same  ground.  And  to  show 
such  knowledge  on  the  part  of  the  company, 
it  was  not  enough  merely  to  show  that  the 
danger  of  such  infection  was  a  matter  of  gen- 
eral notoriety;  the  plaintiff  must  bring  knowl- 
edge of  the  fact  home  to  the  company. 

A  plaintiff  who  sues  a  railroad  company  for 
allowing  diseased  or  infected  cattle  to  escape 
from  a  train  must  show  affirmatively  that  the 
company  knew  of  the  fact  that  such  cattle  were 
diseased.  In  the  absence  of  such  proof,  the 
action  must  fail.  So,  also,  the  plaintiff's  suit 
must  be  dismissed  when  his  own  testimony 
shows  that  he  allowed  the  infected  cattle  to 
mingle  with  his  own,  although  he  knew  their 
condition.  St.  Louis,  etc.,  R.  Co.  v.  Goolsby, 
58  Ark.  401. 

3.  Judicial  Notice  Formerly  Not  Taken.  —  Brad- 
ford v.  Floyd,  80  Mo.  207;  Patee  v.  Adams,  37 
Kan.  133;  Missouri  Pac.  R.  Co.  v.  Finley,  3S 
Kan.  550. 

The  Kansas  statute  provides  that  "  any  per- 
son or  persons  who  shall  drive  or  cause  to  be 
driven  into  or  through  any  county  in  this  state 
any  of  the  cattle  mentioned  in  section  one  of 
this  act,  in  violation  of  this  act,  shall  be  liable 
to  the  party  injured  for  all  damages  that  may 
arise  from  the  communication  of  disease  from 
the  cattle  so  driven,  to  be  recovered  in  a  civil 
action,  and  the  party  so  injured  shall  have  a 
lien  upon  the  cattle  so  driven."  It  is  held 
that  in  an  action  to  recover  damages,  under 
the  statute,  it  is  essential  for  the  plaintiff  to 
allege  and  prove  that  the  defendant  company 
knew,  or  had  reason  to  know,  that  the  cattle  so 
driven  were  diseased  with  the  fever  or  were 
liable  to  communicate  it  to  domestic  cattle  of 
the  state.  Patee  v.  Adams,  37  Kan.  133; 
Missouri  Pac.  R.  Co.  v.  Finley,  38  Kan.  550; 
St.  Louis,  etc.,  R.  Co.  v.  Goolsby,  58  Ark.  401, 
61  Am.  &  Eng.  R.  Cas.  356,  note. 
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what  is  known  as  "  Texas  fever,"  the  rule  seems  now  to  be  that  the  courts  will 
take  judicial  notice  of  the  danger  of  infection  from  such  cattle  and  that  a  ear- 
ner will  be  charged  with  a  knowledge  of  such  danger.1 

XII.  Contributory  Negligence  of  Shipper. — When  the  proximate  cause 
of  the  loss  is  the  negligence  of  the  shipper  in  the  discharge  of  duties  which  he 
contracted  to  assume,  or  which  are  imposed  upon  him  by  law,  he  cannot 
recover.  The  contributory  negligence  of  the  shipper  is  a  good  defense  in  this 
class  of  I..WS,  whether  the  action  is  for  a  breach  of  contract  or  ex  delicto?1 

XIII.  Cause  of  Loss  or  Injury  —  How  Determined  —  when  Presumption 
against  Carrier.  —  Where  it  is  shown  that  the  stock  were  in  good  condition  when 


1.  Such  Notice  Now  Taken.  —  "  Whatever  dif- 
ference of  opinion  may  have  at  one  time  ex- 
isted as  to  the  cause  and  character  of  what  is 
known  as  Texas  fever,  and  the  manner  in 
which  it  is  communicated  to  native  cattle  of 
the  state,  yet  the  fact  is  of  common  knowledge 
th.u  the  disease  is  imparted  under  certain  con- 
ditions by  Texas  cattle.  This  peculiar  char- 
acteristic and  its  notoriety  are  recognized  by 
this  and  many  other  states,  as  is  shown  by  the 
various  legislation  with  respect  thereto,  as 
well  as  by  regulations  in  the  markets  of  the 
country  which  require  this  class  of  cattle  to  be 
kept  separate  from  others.  From  these  con- 
siderations it  would  seem  that  the  case  of 
Bradford  v.  Floyd,  80  Mo.  207,  in  so  far  as  it 
holds  that  courts  will  not  take  judicial  notice 
of  the  fact  that  Texas  cattle  have  some  con- 
tagious or  infectious  disease,  communicative 
to  native  cattle,  should  be  overruled."  Bur- 
gess, J.,  in  Grimes  v.  Eddy,  126  Mo.  168,  47 
Am.  St.  Rep.  653,  61  Am.  &  Eng.  R.  Cas.  350. 
"  That  cattle  coming  from  those  sections  of  the 
country  during  the  spring  and  summer  months 
are  often  infected  with  a  contagious  and  dan- 
gerous fever,  is  a  notorious  fact."  Kimmish?'. 
Ball,  129  U.  S.  217.  See  also  Minnesota  v.  Bar- 
ber, 136  U.  S.  313,  32  Am.  &  Eng.  Corp.  Cas.  405; 
Brown  v.  Piper,  91  U.  S.  37;  Phillips  v.  Detroit, 
111  U.  S.  606.  See  generally  the  title  Judicial 
Notice. 

2.  General  Rule  as  to  Contributory  Negligence. — 

See  Myers  v.  Wabash,  etc.,  R.  Co.,  90  Mo.  98. 

Stock  Burned  to  Death.  —  In  Hart  v.  Chicago, 
etc.,  R.  Co..  69  Iowa  485,  27  Am.  &  Eng.  R. 
Cas.  60,  the  contract  of  shipment  provided  that 
the  horses  shipped  should  be  loaded,  fed, 
watered,  and  cared  for  by  the  plaintiff,  and  that 
a  man  to  be  placed  in  charge  of  them  by  him 
•should  be  allowed  to  ride  free  for  that  purpose. 
The  plaintiff  placed  a  man  in  charge  of  them 
■who  rode  in  the  car  with  them.  When  the 
train  reached  an  intermediate  station,  it  was 
discovered  that  the  hay  carried  in  the  car  to  be 
fed  to  the  horses  on  the  trip  was  on  fire.  The 
car  was  broken  open,  and  the  man  in  charge 
was  found  asleep.  The  trainmen  used  all  pos- 
sible efforts  to  extinguish  the  fire,  but  before 
they  could  do  so  the  horses  were  burned  to 
death.  The  court  held  that  the  negligence  of 
the  plaintiff's  agent  was  the  direct  cause  of  the 
loss,  and  there  could  be  no  recovery.  The 
fact  that  §  1308  of  Iowa  Code  prohibited  any 
limitation  of  the  carrier's  liability,  by  special 
contract  or  otherwise,  could  not  affect  the  case. 
"  If  the  injury  was  caused  by  [the  plaintiff's] 
act,  it  is  immaterial  whether  he  was  proceed- 
ing under  a  valid  contract,  or  as  an  officious 


volunteer,  in  doing  the  act."  Compare  Powell 
v.  Pennsylvania  R.  Co.,  32  Pa.  St.  414,  75  Am. 
Dec.  564,  supra,  this  title,  Duty  during  Trans- 
portation —  Duty  in  Other  Respects. 

Shipper  Putting  Combustible  Material  in  Car.  — 
So,  where  the  proximate  cause  of  the  loss  is 
the  wrongful  conduct  of  the  shipper  in  putting 
combustible  material  in  the  car  without  the 
knowledge  or  consent  of  the  carrier,  there  can 
be  no  recovery.  Pratt  v.  Ogdensburg,  etc.,  R. 
Co.,  102  Mass.  557. 

A  Shipper,  in  Unloading  His  Horses,  is  not  nec- 
essarily guilty  of  negligence  in  allowing  some 
of  them  to  leave  the  car  without  leading  them, 
and  he  may  recover  for  a  loss  caused  by  a  de- 
fect in  the  facilities  furnished  by  the  carrier, 
notwithstanding  such  conduct.  Chesapeake, 
etc.,  R.  Co.  v.  American  Exch.  Bank,  92  Va. 
495- 

Where  the  Evidence  Leaves  It  Questionable 

whether  the  injury  complained  of  was  due  to 
negligence  of  the  carrier  in  stampeding  the 
cattle  before  shipment  or  to  the  shipper's  hav- 
ing given  them  too  much  water,  it  is  error  to 
refuse  to  specially  instruct  the  jury  that  the 
carrier  would  not  be  liable  if  the  latter  was 
the  proximate  cause  of  the  loss.  Gulf,  etc.,  R. 
Co.  v.  Wilm,  9  Tex.  Civ.  App.  161. 

Shipper  Leaving  Car  Door  Open.  —  In  Hutchin- 
son v.  Chicago,  etc.,  R.  Co.,  37  Minn.  524,  the 
shipper  put  his  horse  in  the  car  left  for  that 
purpose,  and  tied  him  there  with  a  halter,  near 
a  sliding-door  of  the  car,  which  door  he  left 
open.  When  the  train  started,  soon  after- 
wards, the  horse  jumped  through  this  door 
from  the  car,  and  was  killed.  It  was  held  that 
the  question  as  to  whether  or  not  the  railroad 
company  was  negligent  in  starting  the  train 
while  the  door  was  open  could  not  be  consid- 
ered, although  such  conduct  might  be  neg- 
ligent, because  the  proximate  cause  of  the  loss 
was  the  contributory  negligence  of  the  ship- 
per. Recovery  was  therefore  denied.  Com- 
pare Root  v.  New  York,  etc.,  R.  Co.,  83  Hun 
(N.  Y.)  in;  Newby  v.  Chicago,  etc.,  R.  Co., 
19  Mo.  App.  391. 

Mixed  Shipments  —  Missouri  Statute  —  Presump- 
tion.—  The  Missouri  statute  provides  that 
when  mixed  shipments  of  stock  are  made,  the 
shipper  must  assume  all  risk  of  damages  aris- 
ing solely  therefrom.  Rev.  Stat,  of  Missouri 
(1889),  §  2594.  Under  this  act,  the  presump- 
tion that  an  injury  shown  to  have  occurred 
was  caused  by  the  fact  that  the  stock  were 
mixed  in  the  shipment  is  not  conclusive,  but 
may  be  overthrown  by  proof.  Paddock  v. 
Missouri  Pac.  R.  Co.,  60  Mo.  App.  328,  1  Mo. 
App.  Rep.  87. 
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shipped,  and  that  the  loss  or  injury  was  not  due  to  the  neglect  of  any  duty 
assumed  by  the  shipper  or  incumbent  upon  him,  the  mere  fact  of  loss 
shown  to  have  resulted  from  an  injurious  accident  creates  a  presumption  that 
the  loss  was  due  to  a  cause  for  which  the  carrier  was  responsible.1 

When  Presumption  Against  Shipper. —  If  the  exact  cause  of  the  loss  is  not  known 
and  the  carrier  shows  a  performance  of  all  the  duties  incumbent  upon  it,  the 
presumption  is  that  it  was  caused  by  the  inherent  propensities  of  the  animals, 
and  the  carrier  is  not  liable,  unless  the  nature  of  the  injury  and  the  circum- 
stances under  which  it  occurred  render  such  a  presumption  unreasonable.2 

Evidence  Conflicting  —  Question  for  Jury.  —  Aside  from  these  presumptions,  where 
the  evidence  is  conflicting  or  where  more  than  one  conclusion  may  be  drawn 
from  admitted  facts,  the  question  as  to  what  cause  produced  the  loss  or  injury 
is  one  to  be  determined  by  the  jury  from  all  the  facts  and  circumstances  sur- 
rounding the  occurrence.3 

XIV.  BURDEN  OF  PROOF  —  General  Rule  —  On  the  Carrier.  —  In  the  event  of  a  loss 
or  injury,  the  burden  of  proof,  after  the  loss  has  been  shown,  is  on  the  carrier, 
who  may  show  in  defense  to  the  action  that  the  loss  or  injury  was  due  to  the 
proper  vice  or  inherent  viciousness  of  the  animal,4  or  that  it  was  due  to 


1.  See  infra,  this  title,  Burden  of  Proof. 

2.  See  infra,  this  title,  Burden  of  Proof. 

3.  Cause  of  Loss  a  Question  for  the  Jury.  —  In- 
diana, etc.,  R.  Co.  v.  James,  18  111.  App.  655; 
Ball  v.  Wabash,  etc.,  R.  Co.,  83  Mo.  574,  25 
Am.  &  Eng.  R.  Cas.  384;  Good  v.  Galveston, 
etc.,  R.  Co.,  (Tex.  1889)  11  S.  W.  Rep.  854, 
40  Am.  &  Eng.  R.  Cas.  98. 

In  Missouri  Pac.  R.  Co.  v.  Texas,  etc.,  R. 
Co.,  41  Fed.  Rep.  913,  there  was  a  conflict  in 
the  evidence  as  to  the  condition  of  the  cattle 
at  the  time  they  were  shipped,  but  the  pre- 
ponderance of  the  evidence  was  that  they  were 
in  poor  condition  and  unfit  for  shipment. 
There  was  undisputed  testimony  that  great 
trouble  was  had  in  loading  them  on  the  cars, 
that  many  got  down  in  the  cars  and  were  in- 
jured before  they  were  carried  a  short  distance, 
and  that  they  were  wild  and  had  been  driven 
over  a  hundred  miles  just  before  shipment. 
It  was  held  that  the  evidence  justified  the  con- 
clusion that  injuries  occurring  to  them  on  the 
cars  was  caused  by  their  poor  condition  at  the 
time  of  shipment,  and  the  carrier  was  not 
liable. 

Evidence  as  to  Cause  of  Loss  —  Res  Gestae.  —  In 

St.  Louis,  etc.,  R.  Co.  v.  Weakly,  50  Ark.  397, 
7  Am.  St.  Rep.  104,  35  Am.  &  Eng.  R.  Cas. 
635,  which  was  an  action  against  the  defendant 
railroad  company  for  the  loss  of  a  jack  in 
transportation,  it  was  proved  that  a  tramp  was 
found  in  the  car  in  which  the  jack  was,  with  a 
stick  in  his  hand,  and  that  the  jack  was  after- 
wards found  dead  in  the  car,  with  blood  run- 
ning from  his  mouth  and  nose.  It  was  held 
that  it  was  not  competent  for  the  plaintiff  to 
prove  a  statement  made  by  the  tramp  in  the 
conductor's  presence,  soon  after  his  removal 
from  the  car:  "  If  it  had  not  been  for  lopping 
them  mules  over  the  head  I  would  have  froze," 
as  such  statement  was  not  a  part  of  the  res 
gestce.    See  generally  the  title  Res  Gestve. 

Cause  of  Loss  —  Abortion  of  Cows.  —  In  an- 
other case  there  was  a  collision  of  a  freight 
train  with  the  train  carrying  the  plaintiff's 
cattle,  many  of  which  were  cows  with  calf. 
There  was  evidence  tending  to  show  that  five 
of  the  cows  aborted  on  the  train  very  soon 


after  they  were  unloaded  from  it,  and  that  one 
hundred  others  in  the  herd  did  so  during  the 
next  ninety  days.  There  was  also  evidence 
tending  to  show  that  ordinary  transportation 
of  cows  by  rail  would  not  produce  such  re- 
sults. On  the  other  hand,  there  was  evidence 
tending  to  show  that  such  miscarriages  in  a 
herd  of  pregnant  cows  would  cause  others  to 
abort  that  had  received  no  physical  injury.  A 
jury  found  that  all  the  abortions  were  the  re- 
sult of  the  collision.  It  was  held  that  the  evi- 
dence was  sufficient  to  warrant  the  finding. 
Estill  v.  New  York,  etc.,  R.  Co.,  41  Fed.  Rep. 
849,  147  U.  S.  591,  54  Am.  &  Eng.  R.  Cas. 
505. 

Proximate  Cause  a  Question  for  the  Jury.  —  The 

case  of  Galveston,  etc.,  R.  Co.  v.  Stovall,  3 
Tex.  App.  Civ.  Cas.,  §  250,  was  an  action  to 
recover  damages  for  a  breach  of  a  verbal 
contract  for  the  transportation  of  cattle,  and 
among  the  items  of  damage  claimed  was  the 
value  of  fifteen  head  of  cattle  which  escaped 
during  a  stampede,  and  which  were  not  recov- 
ered; the  stampede  being  caused,  it  was 
alleged,  during  a  delay  in  keeping  the  cattle 
awaiting  shipment,  by  their  becoming  hungry 
and  thirsty.  It  was  held  that  the  damages 
recoverable  could  be  only  such  as  were  di- 
rectly the  result  of  the  company's  breach  of 
contract  to  carry;  that  the  question  as  to 
whether  the  stampede  and  the  consequent  loss 
were  the  direct  and  proximate  consequence  of 
the  company's  breach  of  contract  was  for  the 
jury  to  determine. 

4.  Carrier  Has  Burden  of  Proof  to  Show  Loss 
was  Caused  by  "Proper  Vice." — Louisville, 
etc.,  R.  Co.  v.  Wynn,  88  Tenn.  320,  45  Am.  & 
Eng.  R.  Cas.  312;  Dow  v.  Portland  Steam 
Packet  Co.,  84  Me.  490;  Doan  -'.  St.  Louis, 
etc.,  R.  Co.,  38  Mo.  App.  408;  Western  R.  Co. 
7'.  Harwell,  91  Ala.  340,  45  Am.  &  Eng.  R. 
Cas.  358.  See  also  Toledo,  etc.,  R.  Co.  v. 
Durkin,  76  111.  395;  McCoy  v.  Keokuk,  etc., 
R.  Co.,  44  Iowa  424;  Evans  v.  Fitchburg  R. 
Co..  in  Mass.  142,  15  Am.  Rep.  19;  Lindsley 
v.  Chicago,  etc.,  R.  Co.,  36  Minn.  539,  1  Am. 
St.  Rep.  692;  Hull  v.  Chicago,  etc.,  R.  Co.,  41 
Minn.  510,  16  Am.  St.  Rep.  722;  Wallingford 
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the  negligence  of  the  shipper  in  failing  to  discharge  a  duty  with  regard  to 
the  stock  which  he  had  assumed.1 

When  Burden  Shifts.  —  In  the  latter  case,  the  burden  of  proof  is  shifted  to  the 
shipper  to  establish  his  right  to  recover  by  proof  that  the  negligence  of  the 
carrier  was  the  proximate  cause  of  the  loss.2 


v.  Columbia,  etc..  R.  Co.,  26  S.  Car.  25S,  30 
Am.  &  Eng.  R.  Cas.  40. 

Illustrations.  —  Where  a  car  load  of  horses 
are  shipped,  but,  on  their  arrival  at  the  place 
of  destination,  two  are  missing,  the  carrier  is 
liable  for  them  unless  it  can  explain  the  loss. 
Missouri  Pac.  R.  Co.  v.  Texas,  etc.,  R.  Co.,  41 
Fed.  Rep.  913. 

It  is  proper  to  instruct  the  jury,  in  an  action 
for  an  injury  to  live  stock  carried  by  the  de- 
fendant company,  that  proof  of  a  failure  to  de- 
liver all  the  stock  shipped  made  a  prima  facie 
•case  against  it  and  cast  upon  it  the  burden 
of  showing,  in  order  to  relieve  itself  from 
liability,  that  the  injury  was  caused  by  an  act 
of  God,  or  by  the  viciousness  or  unruliness  of 
the  stock,  or  by  the  negligence  of  the  plaintiffs 
who  were  in  charge  of  the  stock,  or  by  other 
excepted  causes.  Chapin  v.  Chicago,  etc.,  R. 
Co.,  79  Iowa  582. 

Where  it  is  shown  that  there  was  a  break  in 
the  floor  of  the  car,  and  that  the  cattle  in  the 
car  were  injured,  the  burden  is  on  the  car- 
rier to  prove  that  the  injuries  did  not  result 
from  that  defect.  Ohio,  etc.,  R.  Co.  v.  Tabor, 
(Ky.  1895)  32  S.  W.  Rep.  168. 

When  the  injuries  result  from  known  causes 
which  can  be  explained  on  no  other  theory 
than  that  of  the  negligence  of  the  carrier  in 
the  management  of  its  trains,  the  presumption 
of  negligence  arises.  Schaeffer  v.  Philadel- 
phia, etc.,  R.  Co.,  168  Pa.  St.  209,  47  Am.  St. 
Rep.  884.  See  also  Crow  v.  Chicago,  etc.,  R. 
Co.,  57  Mo.  App.  135. 

In  Giblin  v.  National  Steamship  Co.,  8  Misc. 
Rep.  (N.  Y.  Super.  Ct.)  22,  it  is  said  that  the 
carrier  must  prove  the  injury  to  have  been 
caused  by  the  inherent  propensities  of  the  ani- 
mal, and  must  also  prove  an  absence  of  negli- 
gence on  its  own  part.  But  the  better  rule  is 
that  the  plaintiff  must  prove  negligence  affirm- 
atively.   See  the  title  Carriers  of  Goods. 

Extent  of  Presumption  from  Fact  of  Loss.  —  In 
Louisville,  etc.,  R.  Co.  v.  Wynn,  88  Tenn.  320, 
45  Am.  &  Eng.  R.  Cas.  318,  which  was  an 
action  to  recover  for  the  loss  of  a  mare  shipped 
over  the  defendant  company's  road,  the  trial 
judge  charged  the  jury  that  if  the  mare  was 
shown  to  have  been  in  good  health  and  con- 
dition when  started  upon  her  journey,  it  was 
incumbent  on  the  company  to  show  that  her 
death  was  not  caused  by  its  negligence,  and 
refused  to  charge  that  the  plaintiff  must  prove 
negligence  on  the  part  of  the  carrier.  It  was 
held  that  "  the  instruction  was  correct.  But 
his  honor  should  have  gone  further  in  this 
case  and  told  the  jury  that  the  mere  fact  that 
the  mare  was  found  to  be  dead  on  reaching  her 
destination  did  not  absolutely  fix  the  liability 
of  the  carrier,  but  simply  devolved  upon  it  the 
necessity  of  showing  that  the  death  did  not 
result  from  its  fault  or  negligence,  which  it 
might  do  by  proof  that  its  cars  were  in  good 
and  safe  condition,  that  the  transportation 
was  made  with  all  proper  care,  and  that  there 
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were  no  bruises  or  signs  of  injury  upon  the 
dead  body  or  indications  that  death  had  fol- 
lowed from  other  than  natural  causes." 

Under  Georgia  Code.  —  In  Columbus,  etc.,  R. 
Co.  v.  Kennedy,  78  Ga.  646,  31  Am.  &  Eng. 
R.  Cas.  92,  which  was  an  action  for  damages 
to  stock  carried,  the  evidence  of  the  defendant 
company  consisted  merely  of  a  showing  from 
the  appearance  of  the  car  in  which  the  stock 
had  been  carried  that  the  train  had  not  been 
derailed.  No  employee  in  charge  of  the  train 
was  produced  to  account  for  the  injury.  It 
was  held  that  the  statutory  presumption  of  the 
company's  negligence  under  the  code  was 
strengthened  by  the  presumption  of  fact  aris- 
ing from  the  failure  of  the  company  to  pro- 
duce material  witnesses,  and  that  a  refusal  to 
set  aside  a  verdict  against  the  company  was  a 
proper  exercise  of  the  trial  court's  discretion. 

Belay  —  Instruction.  —  An  instruction  which 
charges  the  jury  that  "  if  the  defendant,  hav- 
ing undertaken  to  deliver  the  stock,  failed  to 
deliver  it  in  a  safe  condition  within  a  reason- 
able time,  the  presumption  of  negligence 
arises,  and  the  burden  of  proof  is  shifted  to 
the  defendant  to  excuse  itself  from  negli- 
gence," is  not  erroneous  as  taking  from  the 
jury  the  right  to  find  that  the  stock  were  in  an 
unsound  condition  when  shipped  or  as  assum- 
ing that  the  loss  was  due  to  the  carrier's  negli- 
gence. Its  meaning  is  merely  that,  an  un- 
reasonable delay  having  been  shown,  the  bur- 
den is  on  the  carrier  to  show  that  the  unsound 
condition  of  the  stock  on  their  arrival  was  not 
due  to  that  delay.  Richmond,  etc.,  R.  Co.  v. 
Trousdale,  99  Ala.  389,  42  Am.  St.  Rep.  69,  55 
Am.  &  Eng.  R.  Cas.  400. 

1.  See  generally  the  title  Carriers  of  Goods, 
subtitle  Burden  of  Proof  . 

2.  Burden  Shifted  to  Shipper.  —  The  carrier  is 
liable  in  all  cases  where  its  own  negligence  is 
shown  to  have  been  the  cause  of  the  loss  or 
injury.  See  supra,  this  title,  Limitation  of 
Liability.  See  also  the  title  Carriers  of 
Goods,  subtitle  Limitation  of  Liability. 

But  the  mere  happening  of  the  accident, 
while  it  creates  a  presumption  of  the  carrier's 
liability  and  is  sufficient  to  make  out  a  prima 
facie  case  against  the  carrier  where  no  special 
contract  exists,  does  not  create  any  presump- 
tion of  negligence  on  the  part  of  the  carrier. 
And  where  the  carrier's  liability  is  for  negli- 
gence only,  the  shipper  is  bound  to  prove  the 
negligence  affirmatively  and  by  better  evidence 
than  the  mere  fact  of  loss  or  injury.  See  the 
title  Carriers  of  Goods,  subtitle  Burden  of 
Proof ;  Chicago,  etc.,  R.  Co.  v.  Carey,  115  111. 
115;  Cleveland,  etc.,  R.  Co.  v.  Crawford,  24 
Ohio  St.  631,  15  Am.  Rep.  633. 

In  Boehl  v.  Chicago,  etc.,  R.  Co.,  44  Minn. 
191,  45  Am.  &  Eng.  R.  Cas.  354.  the  court,  by 
Vanderburgh,  J.,  said:  "  The  plaintiff  might 
have  alleged  generally  the  delivery  of  the 
chattel,  and  that  it  was  injured  while  being 
transported  (Edw.  on  Bailm.,  §  659),  and  proof 
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Carrier  Need  Not  Show  Precise  Cause  —  What  It  Must  Prove. — The  carrier  is  not 
bound  to  show  the  precise  cause  of  the  injury  or  how  it  occurred  ;  upon  proof 
that  the  car  was  suitable  and  safe,  that  the  stock  were  properly  loaded  there- 
on, and  that  proper  care  and  attention  were  given  them  during  the  transporta- 
tion, which  was  completed  within  a  reasonable  time,  the  presumption  arises 
that  the  injury  occurred  through  the  "proper  vice"  of  the  stock.1  Where 
this  is  not  shown,  and  the  defense  is  merely  that  the  injury  resulted  from  the 
proper  vice  of  the  animals,  the  carrier  must  prove  its  defense  affirmatively.2 

When  Liability  Eestricted  by  Contract. —  It  has  been  held  that  the  rule  placing  the 
burden  of  proof  upon  the  carrier  whenever  a  loss  is  shown  is  limited  to  cases 
where  a  loss  by  an  injurious  accident  is  shown,  or  where  there  is  no  account 
whatever  given  of  the  loss  by  the  carrier.  If  the  animal  is  produced  dead  or 
in  a  wounded  state,  the  fact  of  death  or  wounds  will  not,  of  itself,  fix  a  liabil- 
ity upon  the  carrier  except  where  the  carrier  is  liable  as  at  common  law.  If 
it  has  restricted  its  liability  to  losses  caused  by  negligence,  the  burden  of 
proof  is  upon  the  shipper  to  prove  the  fact  of  negligence  by  other  evidence 
than  the  mere  proof  of  a  loss.3 


of  these  facts  would  have  been  sufficient  to 
make  a  prima  facie  case  of  negligence  on  the 
part  of  the  defendant,  and  the  burden  would 
then  have  rested  on  the  defendant  to  show 
that  the  injury  was  not  occasioned  by  its  fault, 
mismanagement  or  negligence.  Still  the  onus 
of  proving  to  the  satisfaction  of  the  jury  the 
essential  facts  alleged  and  necessary  to  estab- 
lish a  prima  facie  case  would  be  upon  the 
plaintiff,  as  in  other  cases.  So  in  this  case 
the  burden  was  upon  the  plaintiff  to  establish 
by  a  preponderance  of  evidence  that  the  ani- 
mal was  thrown  down  or  injured  by  the  vio- 
lent collision  of  the  cars  as  alleged,  and  this, 
unexplained,  would  make  a  prima  facie  case  of 
negligence;  and  it  would  then  devolve  upon 
the  defendant,  as  a  common  carrier,  control- 
ling the  agents  and  instrumentalities  through 
which  the  accident  occurred,  to  disprove  its 
negligence  by  showing  that  the  injury  was 
occasioned  without  its  fault.  The  plaintiff 
was  not  bound  to  go  further  than  to  prove  the 
facts  necessary  to  establish  a  prima  facie  case. 
He  was  not  obliged  to  prove  affirmatively  the 
misconduct  or  negligence  of  defendant's 
agents  which  caused  or  resulted  in  the  acci- 
dent or  produced  the  collision."  Citing  Hull 
v.  Chicago,  etc.,  R.  Co.,  41  Minn.  514,  16  Am. 
St.  Rep.  722,  40  Am.  &  Eng.  R.  Cas.  104; 
Smith  v.  St.  Paul  City  R.  Co.,  32  Minn.  1,  50 
Am.  Rep.  550,  16  Am.  &  Eng.  R.  Cas.  310. 

1.  What  Carrier  Must  Prove.  —  Kendall  v.  Lon- 
don etc.,  R.  Co.,  L.  R.  7  Exch.  373,  20  W.  R. 
886,  41  L.  J.  Exch.  184;  Heyman  v.  Philadel- 
phia, etc.,  R.  Co.,  54  N.  Y.  Super.  Ct.  158. 

The  carrier  must  show  a  full  performance 
of  duty  with  respect  to  what  was  shipped,  ac- 
■cording  to  its  nature,  and  when  that  showing 
is  made,  and  that  the  injury  was  from  an  ex- 
<epted  cause  in  the  contract,  liability  cannot 
be  fixed  on  the  carrier  except  by  proof  of  a 
want  of  due  care  and  diligence."  Chicago, 
etc.,  R.  Co.  v.  Abels.  60  Miss.  1017. 

Where  it  appears  that  the  hoof  of  a  mule 
was  torn  off,  and  there  is  nothing  to  show 
whether  it  was  done  on  the  train  or  after  it  left 
it,  but  it  does  appear  that  the  car  in  which  it 
was  carried  was  suitable,  that  the  track  was  in 
good  condition,  that  the  equipments  and  appli- 
ances of  the  train  were  adequate,  and  that 


there  was  no  culpable  delay  in  the  transit, 
and  no  fault,  negligence,  or  want  of  care  on 
the  part  of  the  carrier  in  handling  the  mule  or 
in  the  management  of  the  train,  the  carrier  is 
not  liable  for  the  injury,  which  may  have  been 
self-inflicted  or  caused  by  other  mules  in  the 
same  car.  Louisville,  etc.,  R.  Co.  v.  Bigger, 
66  Miss.  319,  38  Am.  &  Eng.  R.  Cas.  373.  See 
also  Heyman  v.  Philadelphia,  etc..  R.  Co.,  54 
N.  Y.  Super.  Ct.  158;  Illinois  Cent.  R.  Co.  v. 
Team,  (Miss.  1897)  21  So.  Rep.  706.  In  this 
last  case  the  court,  by  Woods,  C.  J.,  said: 
"  There  was  evidence  for  appellees  of  some 
witnesses  to  the  effect  that,  in  the  opinion  of 
the  witnesses,  the  mules,  loaded  and  crowded 
in  the  car  as  they  were  shown  to  have  been, 
could  not  have  injured  themselves.  But  com- 
mon observation  and  the  experience  of  man- 
kind at  all  familiar  with  the  capacity  for 
gymnastics  on  the  part  of  this  hybrid  warn 
us  not  to  place  reliance  on  mere  opinions  of 
witnesses  on  this  point.  *  *  *  If  the  rail- 
road company  proved  reasonable  care  in  trans- 
porting the  animals,  no  liability  attached  to 
it,  and  we  have  seen  that  this  burden  was  suc- 
cessfully borne  by  the  railroad." 

2.  Defense  of  Injury  from  "  Proper  Vice  "  Must 
be  Affirmatively  Proven.  —  Fort  Worth,  etc.,  R. 
Co.  v.  Greathouse,  82  Tex.  104,  49  Am.  &  Eng. 
R.  Cas.  157. 

3.  When  Fact  of  Loss  Not  Sufficient  Proof. — 
Pennsylvania  R.  Co.  v.  Raiordon,  119  Pa.  St. 
577,  4  Am.  St.  Rep.  670,  21  W.  N.  C.  (Pa.)  283 
(question  well  discussed);  International,  etc., 
R.  Co.  v.  Smith,  1  Tex.  App.  Civ.  Cas.,  §  844; 
Harris  v.  Midland  R.  Co.,  25  W.  R.  63;  Smith 
v.  Midland  R.  Co.,  57  L.  T.  813,  6  Ry.  &  C. 
T.  Cas.  Ixviii.  See  East  Tennessee,  etc.,  R. 
Co.  v.  Johnston,  75  Ala.  596,  51  Am.  Rep.  489, 
22  Am.  &  Eng.  R.  Cas.  437;  Lindsley  v.  Chi- 
cago, etc..  R.  Co.,  36  Minn.  539,  1  Am.  St. 
Rep.  692,  31  Am.  &  Eng.  R.  Cas.  86. 

The  mere  fact  that  a  horse  was  shipped  in 
good  condition,  and  was  delivered  sick  and 
dying,  is  not  enough  to  charge  the  carrier  with 
negligence,  or  to  charge  him  with  the  burden 
of  proof  to  show  that  he  was  not  in  fault. 
Hussey  v.  Saragossa,  3  Woods  (U.  S.)  380.  See 
the  title  Carriers  of  Goods,  subtitle  Burden 
of  Proof,  where  is  discussed  at  length  the 
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What  Shipper  Must  Show  —  Delivery  in  Good  Order,  etc.  —  The  shipper  is  bound  to 

Show  a  delivery  of  the  stock,  in  good  order,  to  the  carrier,  and  to  show  further 
an  injury  .is  a  consequence  of  the  carrier's  negligence,  or  while  the  stock  were- 
in  its  possession;  but  if  the  proof  sufficiently  establishes  these  facts  there  is. 
no  error  in  failing  to  charge  specifically  as  to  this  burden  of  proof.1  If  the- 
loss  occurs  after  delivery  of  the  stock  to  the  shipper,  and  under  circumstances; 
rendering  it  doubtful  whether  the  cause  of  the  injury  arose  during  the  ship- 
ment or  after  the  delivery,  the  shipper  must  clearly  prove  the  fault  of  the- 
carrier  as  the  proximate  cause  of  the  loss.2 

XV.  Measure  of  Damages — 1.  General  Rule. — The  rules  in  this  connec- 
tion are  stated  in  a  previous  article.3 

2.  Peculiar  Value  or  Condition  of  Animals. — If  There  Are  No  Actual  Misrepre- 
sentations by  the  shipper  made  for  the  purpose,  or  having  the  effect,  of  inducing 
the  carrier  to  exercise  a  less  degree  of  care,  or  of  securing  a  lower  rate  of  freight,, 
he  is  entitled  to  recover  the  full  value  of  his  stock  whether  the  carrier  was 
actually  informed  as  to  their  value  or  not.4 


question  whether  the  carrier,  under  a  special 
contract,  is  bound  to  prove  the  absence  of  neg- 
ligence, or  whether  the  shipper  must  prove 
negligence. 

"  Nay,  the  mere  happening  of  an  injurious 
accident  raises,  prima  facie,  a  presumption  of 
neglect,  and  throws  upon  the  carrier  the  onus 
of  showing  that  it  did  not  exist."  Laing  v. 
Colder,  8  Pa.  St.  479,  49  Am.  Dec.  533. 

Referring  to  this,  the  court,  by  Williams,  J., 
in  a  later  case,  said :  "  But  the  word  'accident ' 
must  be  understood  as  referring  to  such  hap- 
penings as  the  exercise  of  proper  care  by  the 
carrier  could  have  prevented.  The  machinery 
for  transportation  is  under  his  exclusive  man- 
agement and  control,  and  he  contracts  for  its 
sufficiency,  and  for  the  skill  and  fidelity  of  his 
servants  in  charge  of  it.  *  *  *  But  when 
the  fact  of  an  injurious  accident  is  not  shown 
to  exist,  the  presumption  which  arises  from  it 
cannot  be  invoked  by  a  plaintiff.  The  con- 
tract of  the  carrier  [of  animals]  does  not  insure 
against  death  generally,  but  only  as  it  may  be 
the  result  of  an  injurious  accident  in  the 
course  of  the  carriage."  Pennsylvania  R.  Co. 
v.  Raiordon,  119  Pa.  St.  577,  4  Am.  St.  Rep.  670, 
21  W.  N.  C.  (Pa.)  283. 

1.  What  Shipper  Must  Show.  —  See  the  title 
Carriers  of  Goods,  subtitle  Burden  of  Proof ; 
Gulf,  etc.,  R.  Co.  v.  Gray,  (Tex.  Civ.  App. 
1894)  24  S.  W.  Rep.  921. 

In  Louisville,  etc.,  R.  Co.  v.  Grant,  99  Ala. 
325,  the  defendant  company  was  the  last  o£ 
three  connecting  lines;  it  had  given  the  next 
preceding  carrier  a  receipt  for  the  horses  in 
question,  showing  that  they  were  "  in  good 
order  and  condition."  There  was  other  proof 
to  show  that  they  were  received  by  it  in  good 
order  and  were  injured  while  in  its  possession. 
It  was  held  that  this  proof  made  out  a  prima 
facie  case  only,  and  if  evidence  in  rebuttal 
tended  to  contradict  it,  the  question  was  for 
the  jury. 

2.  Missouri  Pac.  R.  Co.  v.  Heath,  (Tex. 
1891)  18  S.  W.  Rep.  477. 

When  Shipper  Assumes  Care  of  Stock.  —  When 

the  shipper  assumes  to  take  care  of  the  stock 
during  the  transportation,  he  has  the  burden 
of  proving  that  the  loss  was  the  result  of  the 
defendant  company's  negligence,  whether  the 
negligence  consists  in  failing  to  furnish  proper 
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cars  or  in  the  transportation  of  the  stock. 
McBeath  v.  Wabash,  etc.,  R.  Co.,  20  Mo.  App. 
445;  Clark  v.  St.  Louis,  etc.,  R.  Co.,  64  Mo. 
440;  Bankard  v.  Baltimore,  etc.,  R.  Co.,  34. 
Md.  197,  6  Am.  Rep.  321.  See  also  St.  Louis,, 
etc.,  R.  Co.  v.  Piper,  13  Kan.  510;  Louisville,, 
etc.,  R.  Co.  v.  Hedger,  9  Bush  (Ky.)  645,  15; 
Am.  Rep.  740. 

"  The  effect  of  this  agreement  is  to  place  the- 
animals  in  their  [the  shippers']  immediate 
custody  during  transportation.  Their  agent  is- 
to  care  for  them  and  is  to  do  the  things  ex- 
pressly specified.  The  animals  were  not,  there- 
fore, in  the  exclusive  custody  and  control  of 
the  carrier,  so  that  the  case  is  not  within  the 
reason  of  the  rule  that  the  carrier,  and  not  the 
shipper,  has  the  burden  of  proof  because  the- 
former  has  all  the  means  of  explanation  and 
excuse  at  hand."  Elliott,  C.  J.,  in  Terre  Haute,, 
etc.,  R.  Co.  v.  Sherwood,  132  Ind.  129,  32  Am. 
St.  Rep.  239;  St.  Louis,  etc.,  R.  Co.  v.  Weak- 
ley, 50  Ark.  397,  7  Am.  St.  Rep.  117,  35  Am. 
&  Eng.  R.  Cas.  635. 

3.  Measure  of  Damages.  —  See  the  title  Car- 
riers OF  GOODS,  subtitle  Measure  of  Dam- 
ages. See  also  especially  New  York,  etc.,  R. 
Co.  v.  Estill,  147  U.  S.  591,  54  Am.  &  Eng.  R. 
Cas.  505,  affirming  41  Fed.  Rep.  853,  where  the 
opinion  of  the  court  discusses  at  length  the 
general  rules  as  applicable  to  actions  for  in- 
juries to  or  loss  of  cattle. 

In  Melendy  v.  Barbour,  78  Va.  544,  25  Am. 
&  Eng.  R.  Cas.  622,  which  was  a  petition  in  a 
receivership  suit  to  be  allowed  fifty  thousand 
dollars  for  the  value  of  a  horse  shipped  over 
the  road  in  charge  of  the  receiver,  the  com- 
missioner to  whom  the  matter  was  referred, 
after  having  taken  all  the  evidence  available, 
reported  that  the  horse  was  worth  forty  thou- 
sand dollars.  The  court  recommitted  the 
matter  for  additional  evidence,  and  the  com- 
missioner again  reported,  estimating  the  value 
of  the  horse  at  only  one  thousand  dollars.  It 
was  held  that,  as  the  additional  evidence  did 
not  warrant  the  last  report,  it  should  be  set 
aside.  Both  reports  were  ordered  to  be  set 
aside,  and  an  issue  directed  to  be  submitted  to- 
a  jury  to  ascertain  the  value  of  the  horse. 

4.  Peculiar  Value   of  Stock.  —  The  shipper 
commits  no  fraud  in  not  notifying  the  carrier 
that  his  stock  shipped  is  of  special  value- 
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Duty  of  Carrier  to  Examine  into  Condition  of  Cattle.  —  And  for  the  same  reason  the 
carrier  is  not  'relieved  from  liability  by  the  fact  that  it  was  not  informed  by 
the  shipper  of  the  peculiar  condition  of  the  stock  when  shipped.  It  is  the- 
duty  of  the  carrier  to  examine  and  inquire  for  itself.1 

But  if  There  Is  Any  Imposition  upon  the  Carrier,  any  conduct  on  the  part  of  the  ship- 
per tending  to  prevent  the  carrier's  becoming  aware  of  the  peculiar  value  of 
the  stock,  as  where  he  ships  a  horse  of  great  value  along  with  others  of  low 
grade,  his  recovery  will  be  limited  to  the  amount  of  the  apparent  value  of  the. 
animal  considering  the  circumstances  of  the  shipment.2 

CARRIERS  OF  MAIL.  —  See  the  title  Postal  Laws  ;  and  see  Mails. 


Ordinarily,  one  animal  is  entitled  to  the  same 
care  in  shipment  as  another,  regardless  of  its 
value,  and  if  the  carrier  has  any  special  rule 
or  custom  binding  its  servants  to  give  care  to 
animals  proportioned  to  their  value,  it  is  its 
duty  to  inquire  of  the  shipper  whether  an  ani- 
mal possesses  any  special  value  before  it  un- 
dertakes the  carriage.  Chicago,  etc.,  R.  Co.  v. 
Harmon,  12  111.  App.  54. 

1.  Peculiar  Condition  of  Stock.  —  McCune  v. 
Burlington,  etc.,  R.  Co.,  52  Iowa  600. 

Thus,  where  pregnant  cows  are  shipped,  the 
owner  may  recover  from  the  carrier  damages 
for  a  loss  of  the  calves  by  premature  birth 


caused  by  injuries  resulting  from  the  negli- 
gence of  the  carrier,  and  it  is  not  necessary  to. 
show  that  the  carrier  was  informed  that  the 
cows  were  with  calf.  New  York,  etc.,  R.  Co.  v. 
Estill,  147  U.  S.  591,  affirming  41  Fed.  Rep.  849. 

Injuries  resulting  to  a  mare  in  consequence  of 
her  being  in  foal  cannot  be  made  the  basis  of 
an  action  against  the  carrier  unless  it  was, 
informed  of  her  condition,  or  ought  to  have 
known  of  it  from  her  appearance.  Missouri 
Pac.  R.  Co.  v.  Fagan,  (Tex.  Civ.  App.  1894) 
27  S.  W.  Rep.  887. 

2.  See  the  title  Carriers  of  Goods,  subi 
title  Concealment  of  Value, 
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General  Nature. 


L  Definition  and  General  Nature. —a  Carrier  of  Passengers  is  one  who 

undertakes  to  can)-  persons  from  place  to  place,  gratuitously  or  for  hire.1 

Distinguished  from  Carrier  of  Goods.  —  Such  a  carrier  is  to  be  distinguished  from  a 
carrier  of  goods  not  only  as  to  the  extent  of  his  liability,  but  also  from  the 
nature  of  his  contract.  The  carriage  of  goods  is  a  bailment,  and  the  liability 
arising  therefrom  for  injuries  to  the  goods  is  a  liability  arising  out  of  the  con- 
tract ;  whereas  the  carriage  of  passengers  is  not  a  contract  of  bailment,2  and 
the  liability  of  the  carrier  for  injuries  to  his  passengers  depends  entirely  upon 
his  negligence,  and  is  sometimes  said,  as  regards  common  carriers,  to  arise  out 
of  a  public  duty  to  carry  safely  imposed  by  law.3  The  distinction  between  a 
carrier  of  passengers  and  a  carrier  of  goods  is  aptly  exemplified  in  the  case  of 
the  carriage  of  passengers  and  the  carriage  of  baggage  by  a  common  carrier; 
the  carrier  is  at  the  same  time  a  carrier  of  passengers  and  a  carrier  of  goods. 
In  the  former  case  the  liability  of  the  carrier  depends  upon  the  carrier's  negli- 
gence, whereas  in  the  latter  case  he  is  liable  for  all  injuries  not  caused  by  an 
act  of  God  or  the  public  enemy.4 


1.  A  Person  Carrying  Prisoners  of  War,  under 
Contract  with  the  Government,  is  a  carrier  as  to 
the  necessary  guards,  and  not  merely  a  gov- 
ernment agent.  Truex  v.  Erie  R.  Co.,  4  Lans. 
<N.  Y.)  198. 

2.  Distinguished  from  Carriers  of  Goods. —  In 
Boyce  v.  Anderson,  2  Pet.  (U.  S.)  155,  which 
was  an  action  for  the  loss  of  a  slave  while 
being  transported  by  the  defendant,  Marshall, 
C.  J.,  said:  "  There  being  no  special  con- 
tract between  the  parties  in  this  case,  the 
principal  question  arises  on  the  opinion  ex- 
pressed by  the  court,  'that  the  doctrine  of  com- 
mon carriers  does  not  apply  to  the  case  of 
•carrying  intelligent  beings,  such  as  negroes.' 
That  doctrine  is,  that  the  carrier  is  respon- 
sible for  every  loss  which  is  not  produced 
by  inevitable  accident.  It  has  been  pressed 
beyond  the  general  principles  which  govern 
the  law  of  bailment,  by  considerations  of  pol- 
icy. Can  a  sound  distinction  be  taken  be- 
tween a  human  being  in  whose  person  another 
Tias  an  interest  and  inanimate  property?  A 
slave  has  rolition,  and  has  feelings  which 
cannot  be  entirely  disregarded.  These  prop- 
erties cannot  be  overlooked  in  conveying 
him  from  place  to  place.  He  cannot  be  stowed 
away  as  a  common  package.  Not  only  does 
humanity  forbid  this  proceeding,  but  it  might 
endanger  his  life  or  health.  Consequently, 
this  rigorous  mode  of  proceeding  cannot  safely 
be  adopted,  unless  stipulated  for  by  special 
■contract.  Being  left  at  liberty,  he  may  escape. 
The  carrier  has  not,  and  cannot  have,  the 
same  absolute  control  over  him  that  he  has  over 
inanimate  matter.  In  the  nature  of  thirgs  and 
in  his  character  he  resembles  a  passenger,  not 
a  package  of  goods.  It  would  seem  reason- 
able, therefore,  that  the  responsibility  of  the 
carrier  should  be  measured  by  the  law  which 
is  applicable  to  passengers,  rather  than  by  that 
which  is  applicable  to  the  carriage  of  common 
goods.  There  are  no  slaves  in  England,  but 
there  are  persons  in  whose  service  another  has 
a  temporary  interest.  We  believe  that  the  re- 
sponsibility of  a  carrier  for  injury  which 
such  person  may  sustain  has  never  been  placed 
on  the  same  principle  with  his  responsibility 
for  a  bale  of  goods.  He  is  undoubtedly  an- 
swerable for  any  injury  sustained  in  conse- 
quence of  his  negligence  or  want  of  skill;  but 
we  have  never  understood  that  he  is  responsi- 
ble further." 


In  Clarke.  M'Donald,  4  McCord  L.  (S.  Car.) 
223,  Johnson,  J.,  said:  "  There  is  a  radical 
distinction  between  the  liability  of  a  carrier 
with  respect  to  the  transportation  of  a  slave 
and  a  bale  of  goods.  The  latter  has  neither 
the  power  of  volition  nor  of  motion,  and  is 
completely  under  his  control.  The  former  is 
operated  upon  by  moral  causes,  the  latter  only 
by  physical,  and  of  necessity  this  distinction 
must  be  kept  in  view  in  the  application  of  the 
rule."  And  see  McClenaghan  v.  Brock,  5 
Rich.  L.  (S.  Car.)  17. 

3.  Liability  Dependent  upon  Negligence.  —  In 
Ansell  v.  Waterhouse,  2  Chit.  Rep.  1,  18  E.  C. 
L.  227,  which  was  an  action  on  the  case  against 
the  proprietor  of  a  stage-coach  for  an  injury  to 
the  plaintiff's  wife,  Holroyd,  J.,  said:  "  This 
action  is  founded  on  what  is  quite  collateral  to 
the  contract,  if  any,  and  the  terms  of  con- 
tract, unless  charging  the  duty  of  a  common 
carrier,  are  in  this  case  quite  immaterial. 
Declaration  states  obligation  imposed  upon 
him  by  the  law.  This  is  an  action  against  a 
person  who  by  ancient  law  held,  as  it  were, 
a  public  office,  and  was  bound  to  the  public. 
*  *  *  This  action  is  founded  on  the  general 
obligation  of  the  law." 

See  also  Bretherton  v.  Wood,  3  Brod.  &  B. 
54,  7  E.  C.  L.  345;  Tattan  v.  Great  Western 
R.  Co.,  2  El.  &  El.  844,  105  E.  C.  L.  844;  Col- 
lett  v.  London,  etc.,  R.  Co.,  6  Eng.  L.  &  Eq. 
305;  Philadelphia,  etc.,  R.  Co.  v.  Derby,  14 
How.  (U.  S.)468;  Nolton  v.  Western  R.  Corp., 
15  N.  Y.  444,  69  Am.  Dec.  623. 

But  compare  Alton  v.  Midland  R.  Co.,  19  C. 
B.  N.  S.  238,  115  E.  C.  L.  238,  wherein  the 
liability  of  a  common  carrier  for  injuries  to  a 
servant  was  held  to  depend  solely  upon  the 
contract  of  carriage,  and  therefore  that  the 
master  could  not  sue  the  carrier  for  the  loss  of 
his  servant's  services. 

4.  Carriage  of  Baggage  —  Carriage  of  Persons. 
—  Christie  v.  Griggs,  2  Campb.  79;  Crofts  v. 
Waterhouse,  11  Moore  133;  Stokes  v.  Salton- 
stall,  13  Pet.  (U.  S.)  191;  Chicago,  etc.,  R.  Co. 
v.  Carroll,  5  111.  App.  201;  Grand  Rapids,  etc., 
R.  Co.  v.  Huntley,  38  Mich.  537,  31  Am.  Rep. 
321;  Bennett  v.  Dutton,  10  N.  H.  481;  Cam- 
den, etc.,  R.,  etc.,  Co.  v.  Burke,  13  Wend.  (N. 
Y.)  626,  28  Am.  Dec.  488;  Caldwell  v.  Murphy, 
1  Duer  (N.  Y.)  233;  Pittsburgh,  etc.,  R.  Co.  z: 
Hinds,  53  Pa.  St.  512,  91  Am.  Dec.  224;  East 
Tennessee,  etc.,  R.  Co.  v.  Mitchell,  11  Heisk. 
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Definition  and 


CARRIERS  OF  PASSENGERS. 


General  Nature. 


A  Common  Carrier  of  Passengers  is  one  who  undertakes  to  carry  for  all  persons 
indifferently  who  may  apply  for  passage.1  The  only  necessity  for  a  distinc- 
tion between  a  common  and  a  private  carrier  of  passengers  is  because  it  is  the 
duty  of  common  carriers  to  carry  all  who  may  apply  for  passage.8 

Holding  Out.  —  To  constitute  a  carrier  a  common  carrier  it  is  necessary  that 
he  hold  himself  out  to  the  public  as  such.3 

The  Destination  of,  or  Distance  to  be  Traveled  by,  the  passenger  is  immaterial  in 
determining  whether  the  carrier  is  or  is  not  a  common  carrier.4 

Ultra  Vires.  —  A  corporation  may  be  liable  as  a  common  carrier,  though  its 
contracts  for  the  carriage  of  passengers  were  ultra  vires.5 

Particular  Classes  of  Common  Carriers. —  In  the  class  of  common  carriers  of  passen- 
gers are  included  railroads ; 6  horse,  dummy,  electric,  and  cable  street  railways ; 7 
steamboat  companies;8  proprietors  of  stage  coaches;9  city  omnibus  lines;10 
hackmen,11  and  ferrymen.1* 


(Term.)  400;  Gillingham  v.  Ohio  River  R.  Co., 
35  W.  Va.  595,  29  Am.  St.  Rep.  827. 

1.  Common  Carrier.  —  Nashville,  etc.,  R.  Co. 
v.  Messino,  1  Sneed  (Tenn.)  220;  Verner  v. 
Sweitzer,  32  Pa.  St.  208. 

Common  carriers  of  passengers  are  such  as 
undertake  for  hire  to  carry  all  persons  who 
may  apply  for  passage,  so  long  as  there  is 
room  and  there  is  no  legal  excuse  for  refus- 
ing. Gillingham  v.  Ohio  River  R.  Co,  35  W. 
Va.  588,  29  Am.  St.  Rep.  827;  Bouv.  Law  Diet., 
tit."  Common  Carrier  of  Passengers."  Seethe 
tkle  Common  Carriers. 

2.  "  The  distinction  between  a  public  or  com- 
mon carrier  of  persons  and  a  private  or  special 
carrier  of  the  same  is  that  it  is  the  duty  of  the 
former  to  receive  all  persons  who  apply  for  a 
passage.'     Angell  on  Car.,  §  524. 

3.  Holding  Out.  —  Nashville,  etc.,  R.  Co.  v. 
Messino,  1  Sneed  (Tenn.)  225,  wherein  the 
court  said:  "  To  constitute  one  a  common  car- 
rier, it  is  necessary  that  he  should  hold  him- 
self out  to  the  community  as  such.  This  may 
be  done  '  not  only  by  advertising,  etc.,'  but 
by  actually  '  engaging  in  the  business  and 
pursuing  the  occupation  as  an  employ- 
ment.' " 

4.  Foreign  Transportation.  —  A  carrier  carry- 
ing from  a  place  within  the  realm  to  a  place 
without  the  realm  may  be  a  common  carrier. 
Bennett  v.  Peninsular,  etc.,  Steamboat  Co.,  6 
C.  B.  785,  60  E.  C.  L.  785. 

Transportation  within  the  Limits  of  a  City.  — 
The  proprietor  of  an  omnibus  line  for  trans- 
porting all  passengers  who  may  apply  to  him, 
from  a  railway  station  to  hotels  in  the  same 
town,  is  a  common  carrier.  Parmelee  v. 
Lowitz,  74  111.  116,  24  Am.  Rep.  276.  See  also 
Parmelee  v.  McNulty,  19  111.  556;  Lemon  v. 
Chanslor,  68  Mo.  340,  30  Am.  Rep.  799. 

5.  Ultra  Vires.  —  Caldwell  v.  Richmond,  etc., 
R.  Co.,  89  Ga.  550.  And  see  Albion  Lumber 
Co.  v.  De  Nobra,  44  U.  S.  App.  347;  Balti- 
more, etc.,  R.  Co.  v.  Rambo,  16  U.  S.  App. 
277.    See  also  the  title  Ultra  Vires. 

6.  Railroads.  —  A  railroad  company  author- 
ized to  take  property  under  the  power  of  emi- 
nent domain  becomes  pro  hac  vice  a.  common 
carrier.  Caldwell  v.  Richmond,  etc.,  R.  Co., 
89  Ga.  550. 

In  Davis  v.  Button,  78  Cal.  247,  an  instruc- 
tion that  if  the  defendant  was  engaged  in  the 
transportation  of  passengers  for  hire  on  a  rail- 
road operated  by  him  he  was  a  common  car- 
rier, was  sustained. 

5  C.  of  L. — 31  4! 


In  Gillenwater  v.  Madison,  etc.,  R.  Co.,  5 
Ind.  342,  61  Am.  Dec.  101,  Stuart,  J.,  said: 
"  Railroad  companies  are  not  to  be  dis- 
tinguished from  stage-coach  proprietors  in  the 
degree  of  diligence  required  and  the  extent  of 
liability  incurred.  '  If  even  disobedience  of  a 
servant  could  be  set  up  by  a  railroad  company 
as  a  defense,  when  charged  with  negligence,' 
the  remedy  of  the  injured  party  would  in  most 
cases  be  illusive,  and  the  danger  to  the  public 
enhanced.  The  disobedience  of  orders  of  the 
servant  intrusted  is  the  ipsa  negligentia  which 
produces  the  mischief.  The  same  considera- 
tions of  public  policy  demand  that  the  law 
should  be  applied  as  rigidly  to  railroad  com- 
panies as  to  any  other  species  of  passenger 
carriers."  See  also  Davis  v.  Button,  78  Cal.  247. 

Freight  Trains.  —  As  to  the  carriage  of  pass- 
engers in  a  caboose  attached  to  a  freight  train, 
the  railroad  will  not  be  held  a  common  carrier, 
unless  it  was  the  usual  custom  of  the  company 
to  so  carry  passengers.  Murch  v.  Concord  R. 
Corp.,  29  N.  H.  28,  61  Am.  Dec.  631. 

7.  Horse  Car  Line.  —  Holly  v.  Atlanta  St.  R. 
Co.,  (Ga.)  7  Rep.  460. 

Electric  Line.  —  Richmond  R.,  etc.,  Co.  v. 
Bowles,  92  Va.  738. 

Dummy  Line.  —  Spellman  v.  Lincoln  Rapid 
Transit  Co.,  36  Neb.  890,  38  Am.  St.  Rep.  753. 

Cable  Line.  —  Watson  v.  St.  Paul  City  R.  Co., 
42  Minn.  46. 

See  also  the  title  Common  Carriers. 

8.  Steamboat  Companies.  —  Jencks  v.  Coleman, 
2  Sumn.  (U.  S.)22i;  The  Aberfoyle,  1  Blatchf. 
(U.  S.)  360;  The  Pacific,  1  Blatchf.  (U.  S.)  569; 
The  Zenobia,  1  Abb.  Adm.  48;  McClenaghan 
v.  Brock,  5  Rich.  L.  (S.  Car.)  17. 

9.  Stage  Coach  Lines.  —  Bennett  v.  Dutton,  10 
N.  H.  481;  Lovett  v.  Hobbs,  2  Show.  127; 
Frenk  v.  Coe,  4  Greene  (Iowa)  555,  61  Am. 
Dec.  141. 

10.  Omnibus  Line.  —  Parmelee  v.  Lowitz,  74 
111.  116,  24  Am.  Rep.  276. 

11.  Hackmen.  —  Lemon  v.  Chanslor,  68  Mo. 
340,  30  Am.  Rep.  799. 

See,  however,  Siegrist  v.  Arnot,  86  Mo.  200, 
56  Am.  Rep.  425,  10  Mo.  App.  197,  wherein  it 
was  held  that  a  livery  stable  keeper,  furnish- 
ing a  hack  and  driver  gratuitously,  was  not  a 
common  carrier. 

12.  Ferries.  —  Slimmer  v.  Merry,  23  Iowa  90; 
Blakeley  v.  Le  Due,  19  Minn.  187;  Le  Barron 
v.  East  Boston  Ferry  Co.,  11  Allen  (Mass.) 
312,  87  Am.  Dec.  717;  Whitmore  v.  Bowman, 
4  Greene  (Iowa)  148.    See  the  title  Ferries. 
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Rules  and  Regulations 


Elevator.  — The  owner  of  an  elevator  in  an  office  building  has  also  been  held 
to  be  a  common  carrier.1 

sleeping  Car  Companios  have  also  been  held  to  be  common  carriers.*  However,, 
the  railroad  com  p. my  drawing  the  sleeping  cars  may  be  held  liable  for  defects 
in  the  sleeping  car,  especially  when  the  passenger  is  not  aware  that  it  is  under 
the  management  of  the  sleeping  car  company.3 

History  of  Action  against  Carrier.  —  Actions  against  carriers  for  personal  injuries, 
are  of  practically  recent  date;  the  first  case  is  said  to  have  been  tried  in 
England  in  1791.'1 

II.  Power  to  Make  Rules  and  Regulations.  —  Carriers  may  adopt  such 
rules  for  the  regulation  of  their  business  as  may  seem  fit  and  proper.5 

Rules  Must  Be  Reasonable.  —  Carriers'  rules  must  be  reasonable  to  be  binding 

upon  passengers. 8 


1.  Elevator.  —  McGrell  v.  Buffalo  Office  Bldg. 
Co.  90  Hun  (N.  Y.)  30.  See  the  title  Eleva- 
tors. 

2.  Sleeping  Car  Companies.  —  Nevin  v.  Pull- 
man Palace  Car  Co.,  106  111.  222,  46  Am.  Rep. 
688.  And  see  Pullman's  Palace  Car  Co.  v. 
Fielding,  62  111.  App.  577;  Pullman  Palace 
Car  Co.  v.  Barker,  4  Colo.  344,  34  Am.  Rep. 
89;  Welch  v.  Pullman  Palace  Car  Co.,  Sheld. 
(N.  Y.)  457.  See  generally  the  title  Sleeping 
Car  Companies. 

3.  Railroad  Company  Drawing  Sleeping  Cars.  — 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  457 ;  Cleve- 
land, etc.,  R.  Co.  v.  Walrath,  38  Ohio  St.  461; 
Iron  R.  Co.  v.  Mowery,  36  Ohio  St.  418, 
38  Am.  Rep.  597;  Thorpe  v.  New  York  Cent., 
etc.,  R.  Co.,  76  N.  Y.  402,  32  Am.  Rep.  325; 
Kinsley  v.  Lake  Shore,  etc.,  R.  Co.,  125  Mass. 
54,  28  Am.  Rep.  200. 

4.  In  Ingalls  v.  Bills,  9  Met.  (Mass.)  1,  43 
Am.  Dec.  346,  Hubbard,  J.,  states  that  the 
first  case  as  to  the  liability  of  carriers  of  pass- 
engers was  White  v.  Boulton,  1  Peake  N.  P. 
(ed.  1795)  81,  and  was  decided  before  Lord 
Kenyon  in  1791.  The  next  case  was  Aston  v. 
Heaven,  2  Esp.  N.  P.  533,  decided  in  1797, 
which  was  followed,  in  1803,  by  the  case  of 
Israel  v.  Clark,  4  Esp.  N.  P.  259. 

5.  Boster  v.  Chesapeake,  etc.,  R.  Co.,  36  W. 
Va.  318,  52  Am.  &  Eng.  R.  Cas.  357;  Gulf, 
etc.,  R.  Co.  v.  Moody,  (Tex.  Civ.  App.  1895)  30 
S.  W.  Rep.  574- 

Rules  for  Regulation  of  Business.  —  Carriers 
of  passengers  may  make  reasonable  rules 
for  the  management  of  trains,  Atchison, 
etc.,  R.  Co.  v.  Gants,  38  Kan.  608,  5  Am.  St. 
Rep.  780;  Connell  v.  Mobile,  etc.,  R.  Co., 
(Miss.  1890)  7  So.  Rep.  344;  McRae  v.  Wil- 
mington, etc.,  R.  Co.,  88  N.  Car.  526,  43 
Am.  Rep.  745,  18  Am.  &  Eng.  R.  Cas.  316; 
Britton  v.  Atlanta,  etc.,  R.  Co.,  88  N.  Car.  536, 
43  Am.  Rep.  749,  18  Am.  &  Eng.  R.  Cas.  391; 
Lake  Shore,  etc.,  R.  Co.  v.  Greenwood,  79  Pa. 
St.  373;  Texas,  etc.,  R.  Co.  v.  White,  4  Tex. 
App.  Civ.  Cas.,  §  259;  Plott  v.  Chicago,  etc., 
R.  Co.,  63  Wis.  511.  For  the  conducting  of 
business,  Houston,  etc.,  R.  Co.  v.  Moore,  49 
Tex.  31;  Eddy  v.  Rider,  79  Tex.  53;  Norfolk, 
etc.,  R.  Co.  v  Wysor,  82  Va.  250,  26  Am.  & 
Eng.  R.  Cas.  234.  For  the  dispatch  of  busi- 
ness, Chicago,  etc.,  R.  Co.  v.  Graham,  3  Ind. 
App.  28;  Browne  v.  Raleigh,  etc.,  R.  Co.,  108 
N.  Car.  34;  Watkins  v.  Pennsylvania  R.  Co., 
(D.  C.  1892)  52  Am.  &  Eng.  R.  Cas.  159;  Inter- 
national, etc.,  R.  Co.  v.  Goldstein,  2  Tex.  App. 


Civ.  Cas.,  §  274.  For  the  government  of  the 
carrier's  employees  in  the  conduct  of  their 
business  upon  trains,  Crawford  v.  Cincinnati, 
etc.,  R.  Co.,  26  Ohio  St.  580,  13  Am.  Ry.  Rep. 
387.  For  the  conduct  of  employees,  and  also 
for  the  conduct  of  passengers,  Macon,  etc., 
R.  Co.  v.  Johnson,  38  Ga.  409;  Chicago,  etc.. 
R.  Co.  v.  McLallen,  84  111.  109,  16  Am.  Ry. 
Rep.  425;  State  v.  Chovin,  7  Iowa  204;  New 
Orleans,  etc.,  R.  Co.  v.  Burke,  53  Miss.  200, 
24  Am.  Rep.  689;  Pittsburg,  etc.,  R.  Co.  v. 
Pillow,  76  Pa.  St.  510;  West  Chester,  etc.,  R. 
Co.  v.  Miles.  55  Pa.  St.  209,  93  Am.  Dec.  744. 
For  the  safety  of  passengers,  Florida  South- 
ern R.  Co.  v.  Hirst,  30  Fla.  I,  52  Am.  &  Eng. 
R.  Cas.  409.  For  the  safe  and  orderly  conduct 
of  their  business,  and  to  protect  themselves 
against  impositions,  Wightman  v.  Chicago, 
etc.,  R.  Co.,  73  Wis.  169.  For  the  transporta- 
tion of  passengers  from  point  to  point,  Gray 
v.  Cincinnati  Southern  R.  Co.,  11  Fed.  Rep. 
683.  And  for  the  management  of  the  business 
of  conveying  passengers  and  their  baggage, 
Avery  v.  New  York  Cent.,  etc.,  R.  Co.,  121  N. 
Y.  31. 

Rules  as  to  Mode  of  Performance  of  Duty  as 
Carrier.  —  The  carrier  may  also  make  rules  re- 
specting the  mode  of  the  performance  of  its 
duty  as  carrier  of  passengers.  Johnson  v. 
Concord  R.  Corp.,  46  N.  H.  213.  Such  as  rules 
relating  to  the  admission  of  passengers  to  their 
trains,  provided  such  rules  do  not  subject  the 
passenger  to  unnecessary  inconvenience  and 
annoyance,  Northern  Cent.  R.  Co.  v.  O'Con- 
nor, 76  Md.  207,  52  Am.  &  Eng.  R.  Cas.  176; 
Baltimore,  etc.,  R.  Co.  v.  Carr,  71  Md.  135; 
Cleveland,  etc.,  R.  Co.  v.  Bartram,  11  Ohio  St. 
457.  Or  rules  dividing  passengers  into  classes, 
Chicago,  etc.,  R.  Co.  v.  Parks,  18  111.  460,  68 
Am.  Dec.  562;  Gray  v.  Cincinnati  Southern  R. 
Co.,  11  Fed.  Rep.  683.  Or  rules  providing  sepa- 
rate cars  for  ladies,  Chicago,  etc.,  R.  Co.  v. 
Williams,  55  111.  185,  8  Am.  Rep.  641;  Peck  v. 
New  York  Cent.,  etc.,  R.  Co.,  70  N.  Y.  587; 
Memphis,  etc.,  R.  Co.  v.  Benson,  85  Tenn. 
627,  4  Am.  St.  Rep.  776;  Bass  v.  Chicago,  etc., 
R.  Co.,  36  Wis.  450,  17  Am.  Rep.  495. 

6.  Central  R.,  etc.,  Co.  v.  Strickland,  90  Ga. 
562,  52  Am.  &  Eng.  R.  Cas.  216;  Northern 
Cent.  R.  Co.  v.  O'Conner,  76  Md.  207,  52  Am. 
&  Eng.  R.  Cas.  176;  Norfolk,  etc.,  R.  Co.  v. 
Wysor,  82  Va.  250,  26  Am.  &  Eng.  R.  Cas.  234. 

The  Right  to  be  Carried  is  a  Right  Superior 
to  the  Rules  and  regulations  of  the  carrier,  and 
cannot  be  affected  by  them;  but  the  accom- 
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CARRIERS  OF  PASSENGERS.       Rules  and  Regulations. 


Reasonableness  a  Mixed  Question  of  Law  and  Fact.  —  The  better  rule  seems  to  be  that 
the  reasonableness  of  a  rule  or  regulation  prescribed  by  a  carrier  is  a  mixed 
question  of  law  and  fact,1  but  in  many  cases  it  has  been  held  to  be  purely  a 
question  of  law  for  the  court,2  and  in  a  few  cases  even  to  be  solely  a  question 
of  fact  for  the  jury.3 


modation  of  passengers  while  being  carried  is 
subject  to  such  rules  and  regulations  as  the 
carrier  may  think  proper  to  make,  provided 
they  be  reasonable.  Day  v.  Owen,  5  Mich. 
520. 

Rules  Violative  of  the  Law  cannot  be  made 
and  enforced  without  liability  to  a  person  in- 
jured by  their  enforcement,  Eddy  v.  Rider,  79 
Tex.  53.  And  a  passenger  need  not  take  no- 
tice of  a  rule  which  is  in  contravention  of  law, 
Robinson  v.  Southern  Pac.  Co.,  105  Cal.  526. 

Rule  Must  Not  Be  in  Conflict  with  the  Carrier's 
Legal  Liability,  and  must  not  exempt  it  from 
liability  for  negligence  or  improper  conduct. 
Norfolk,  etc.,  R.  Co.  v.  Wysor,  82  Va.  250,  26 
Am.  &  Eng.  R.  Cas.  234.' 

All  Rules  Will  Be  Deemed  Reasonable  which 
are  suitable  to  enable  the  company  to  perform 
the  duties  it  undertakes,  and  to  secure  its  own 
just  rights  and  insure  the  safety  and  comfort 
of  passengers.    State  v.  Chovin,  7  Iowa  204. 

1.  Question  of  Law  and  Fact.  —  Day  v.  Owen, 
5  Mich.  520,  72  Am.  Dec.  62,  where  Manning, 
J.,  said :  "  The  reasonableness  of  a  rule  or  reg- 
ulation is  a  mixed  question  of  law  and  fact,  to 
be  found  by  the  jury  on  the  trial,  under  the 
instructions  of  the  court.  It  may  depend  upon 
a  great  variety  of  circumstances,  and  may  not 
improperly  be  said  to  be  in  itself  a  fact  to  be 
deduced  from  other  facts.  It  is  not  to  be  in- 
ferred from  the  rule  or  regulation  itself,  but 
must  be  shown  positively." 

In  Bass  v.  Chicago,  etc.,  R.  Co.,  36  Wis.  458, 
17  Am.  Rep.  495,  Ryan,  C.  J.,  says:  "  The 
general  rule  to  be  found  in  the  books  is,  that 
the  teasonableness  of  such  regulations  is  a 
mixed  question  of  law  and  fact,  to  be  submitted 
to  the  jury  under  proper  directions.  1  Red- 
field  on  Railways,  88.  And  at  least  one 
court,  pointing  the  distinction  between  by-laws 
of  a  corporation,  affecting  the  corporators  only, 
and  regulations  affecting  third  persons,  has 
held  that  the  reasonableness  of  such  by-laws 
rests  in  their  lawfulness,  and  is  therefore  a 
pure  question  of  law;  while  the  lawfulness  of 
such  regulations  rests  in  their  reasonableness, 
and  is  therefore  a  pure  question  of  fact.  State 
v.  Overton,  24  N.  j.  L.  435,  61  Am.  Dec.  671; 
Morris,  etc.,  R.  Co.  v.  Ayres.  29  N.  J.  L.  393, 
80  Am.  Dec.  215.  We  cannot  think  that  the 
latter  proposition  is  well  founded  in  principle 
or  sustained  by  authority,  as  applied  to  regu- 
lations affecting  passengers  by  railroad  in 
transitu.  Many  cases,  without  passing  ex- 
pressly on  the  point,  deal  with  the  propriety  of 
such  regulations  as  with  a  question  of  law. 
Even  in  [State  v.  Overton],  the  court  does 
so  arguendo.  Perhaps  it  is  practically  so  in 
plain  cases.  For  courts  would  not  hesitate  to 
overrule  the  findings  of  juries  against  their 
own  clear  views  of  the  reasonableness  or  un- 
reasonableness of  such  regulations.  But  there 
may  well  be  cases  of  doubt,  largely  of  the 
nature  of  questions  of  fact,  in  which  courts 
would  not  be  justified  in  declining  to  take,  or 
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in  disregarding,  the  finding  of  the  jury.  It 
may  be  said  to  partake  of  the  character  of  de- 
batable ground  between  court  and  jury,  and  is 
so  properly  held  to  be  a  mixed  question  of  fact 
and  law.  Com.  v.  Power,  7  Met.  (Mass.)  596, 
41  Am.  Dec.  465;  Day  v.  Owen,  5  Mich.  520, 
72  Am.  Dec.  62.  And  it  is  always  proper  to 
submit  the  question,  under  instructions,  to 
the  jury.  Jencks  v.  Coleman,  2  Sumn.  (U. 
S.)  221." 

The  case  of  Brown  v.  Memphis,  etc.,  R.  Co., 
4  Fed.  Rep.  37,  reviews  and  follows  Bass  v. 
Chicago,  etc.,  R.  Co.,  36  Wis.  458,  17  Am. 
Rep.  495,  and  Day  v.  Owen,  5  Mich.  520,  72 
Am.  Dec.  62. 

2.  Reasonableness  Held  Question  of  Law. 
South  Florida  R.  Co.  Rhodes,  25  Fla.  40,  23 
Am.  St.  Rep.  506,  37  Am.  &  Eng.  R.  Cas.  too; 
Illinois  Cent.  R.  Co.  -'.  Whittemore,  43  111. 
420,  92  Am.  Dec.  138;  Hoffbauer  v.  Delhi, 
etc.,  R.  Co.,  52  Iowa  342,  35  Am.  Rep.  278; 
Chilton  v.  St.  Louis,  etc.,  R.  Co.,  114  Mo.  88; 
Hibbard  v.  New  York,  etc.,  R.  Co.,  15  N.  Y. 
455;  Vedder  v.  Fellows,  20  N.  Y.  126;  Tracy  v. 
New  York,  etc.,  R.  Co.,  9  Bosw.  (N.  Y.)  396; 
Louisville,  etc.,  R.  Co.  Fleming,  14  Lea 
(Tenn.)  128,  18  Am.  &  Eng.  R.  Cas.  347;  Nor- 
folk, etc.,  R.  Co.  v.  Wysor,  82  Va.  250,  26  Am. 
&  Eng.  R.  Cas.  234. 

"  The  necessity  of  holding  this  to  be  a 
question  of  law,  and  therefore  within  the  prov- 
ince of  the  court  to  settle,  is  apparent  from 
the  consideration  that  it  is  only  by  so  holding 
that  fixed  and  permanent  regulations  can  be 
established.  If  this  question  is  to  be  left  to 
juries,  one  rule  would  be  applied  by  them  to- 
day and  another  to-morrow."  Illinois  Cent. 
R.  Co.  v.  Whittemore,  43  111.  420,  92  Am.  Dec. 
138. 

Under  the  Iowa  Statute  providing  that  an 
extra  charge  of  ten  cents  may  be  made  where 
a  party  has  a  reasonable  opportunity  to  pur- 
chase a  ticket  before  entering  a  train  and  fails 
to  do  so,  the  reasonableness  of  a  regulation  of 
the  carrier  requiring  such  extra  charge  is  a 
question  of  law.  Hoffbauer  v.  Delhi,  etc.,  R. 
Co.,  52  Iowa  342,  35  Am.  Rep.  278. 

3.  Held  Question  of  Fact  Solely.  —  State  v. 
Chovin,  7  Iowa  204;  State  v.  Overton,  24  N.  J. 
L.  435,  61  Am.  Dec.  671;  Morris,  etc.,  R.  Co. 
v.  Ayres,  29  N.  J.  L.  393,  80  Am.  Dec.  215; 
Compton  v.  Van  Volkenburgh,  34  N.  J.  L.  135. 
In  the  last  case  Beasley,  C.  J.,  criticising  the 
former  New  Jersey  cases,  says:  '  That  the 
reasonableness  of  a  by-law  of  a  corporation  is 
a  question  of  law  and  not  of  fact,  has  always 
been  the  established  rule;  but  in  the  case  of 
the  State  v.  Overton,  24  N.  J.  L.  435,  61  Am. 
Dec.  671,  a  distinction  is  taken  in  this  respect 
between  a  by-law  and  a  regulation,  the  validity 
of  the  former  being  a  judicial  question,  while 
the  latter  was  regarded  as  a  matter  /';/  pais. 
But  although,  in  one  of  the  opinions  read  in 
the  case  referred  to,  the  view  was  clearly  ex- 
pressed that  the  reasonableness  of  a  corporate 
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Notico  of  Rules.  —  Reasonable  rules  arc  binding  upon  the  passenger  when  noti- 
fied thereof.1 

It  Is  the  Duty  of  a  Passenger  to  Inform  Himself  of  the  regulations  governing  the 
transit  and  conduct  of  trains,  if  such  rules  are  reasonable.2 


regulation  was  properly  for  the  consideration 
of  the  jury,  and  not  of  the  court,  yet  it  was 
nevertheless  stated  that  the  point  was  not  in- 
volved In  the  controversy  then  to  be  decided. 
There  is  no  doubt  that  the  rule  thus  intimated 
is  in  opposition  to  recent  American  authori- 
ties. Nor  have  I  been  able  to  find  in  the  Eng- 
lish books  any  such  distinction  as  that  above 
Stated  between  a  by-law  and  a  regulation  of  a 
corporation.  The  submission  of  such  a  ques- 
tion to  a  jury  appears  on  many  grounds  objec- 
tionable and  in  opposition  to  legal  analogies. 
Hut  the  rule  thus  indicated  was  explicitly 
adopted  and  enforced  in  the  Morris,  etc.,  R. 
Co.  v.  Ayres,  29  N.  J.  L.  393,  80  Am.  Dec.  215, 
and  I  think  that  decision  is  binding  on  this 
court.  The  counsel  of  the  plaintiff  in  this  suit 
had  a  right  to  try  his  case  with  reference  to 
that  adjudication,  and  with  an  assurance  that 
the  rule  there  established  would  not,  at  all 
events,  in  this  court,  be  disowned.  The  ques- 
tion is  one  of  so  much  importance  that  it  will 
•doubtless,  before  long,  be  presented  for  the 
consideration  of  the  court  of  errors,  when  it 
will  be  definitively  adjudicated.  In  the  mean- 
time, I  think  the  decision  just  alluded  to  must 
be  followed." 

The  Submission  of  the  Question  to  the  Jury 
when  the  facts  are  uncontroverted  is  error. 
St.  Louis,  etc.,  R.  Co.  v.  Adcock,  52  Ark.  406, 
40  Am.  &  Eng.  R.  Cas.  682;  Illinois  Cent.  R. 
Co.  v.  Whittemore,  43  111.  420,  92  Am.  Dec. 
138;  Avery  v.  New  York  Cent.,  etc.,  R.  Co., 
121  N.  Y.  31;  for  in  any  case,  if  the  facts  are 
undisputed,  the  question  is  a  proper  one  for 
the  court.  Pittsburg,  etc.,  R.  Co.  v.  Lyon, 
123  Pa.  St.  140,  10  Am.  St.  Rep.  517,  37  Am. 
&  Eng.  R.  Cas.  231. 

The  erroneous  submission,  however,  of  such 
question  to  the  jury  will  be  deemed  harmless 
where  its  finding  thereon  is  correct.  Chilton 
■v.  St.  Louis,  etc.,  R.  Co.,  114  Mo.  88. 

1.  Norfolk,  etc.,  R.  Co.  v.  Wysor,  82  Va.  250, 
■26  Am.  &  Eng.  R.  Cas.  234. 

What  Constitutes  Notice.  —  When  a  passen- 
ger knows  that  on  one  side  of  the  track  no 
platform  or  place  for  alighting  from  trains  has 
been  provided,  and  that  there  is  a  safe  and 
convenient  platform  upon  the  other  side  for 
the  use  of  passengers  in  entering  and  leaving 
trains,  such  knowledge  is  notice  of  a  rule  of 
the  company  that  passengers  shall  get  on  and 
■off  trains  at  said  platform.  Drake  v.  Pennsyl- 
vania R.  Co.,  137  Pa.  St.  352. 

A  passenger  desiring  to  know  the  regula- 
tions of  a  carrier  should  make  proper  inquiry, 
and  it  is  not  necessary  that  notice  of  a  proper 
regulation  should  be  brought  home  to  the 
carrier  to  bind  him  thereby.  So,  where  a 
railroad  adopts  a  rule  requiring  tickets  to  be 
used  on  the  day  of  their  sale,  a  passenger  is 
bound  thereby,  though  he  did  not  have  per- 
sonal knowledge  of  the  rule,  and  it  took  the 
place  of  a  different  rule  with  which  he  was 
familiar.  Johnson  v.  Concord  R.  Corp.,  46  N. 
H.  213. 


In  the  Absence  of  Express  Contract  to  the  Con- 
trary, reasonable  regulations  are  binding  upon 
those  who  contract  with  the  carrier,  notwith- 
standing those  so  contracting  are  ignorant  of 
their  existence.  Gulf,  etc.,  R.  Co.  v.  Moody, 
(Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  574. 

2.  Southern  Kansas  R.  Co.  v.  Hinsdale,  38 
Kan.  507,  34  Am.  &  Eng.  R.  Cas.  256;  Britton 
v.  Atlanta,  etc.,  Air  Line  R.  Co.,  88  N.  Car. 
536,  43  Am.  Rep.  749,  18  Am.  &  Eng.  R.  Cas. 
391- 

The  Purchaser  of  a  Ticket  is  Bound  to  Inform 
Himself  of  the  carrier's  regulations,  and  must 
conform  to  the  custom  of  the  road  in  the  trans- 
portation of  its  passengers.  McRae  v.  Wil- 
mington, etc.,  R.  Co.,  88  N.  Car.  526,  43  Am. 
Rep.  745,  18  Am.  &  Eng.  R.  Cas.  316. 

Thus  it  is  the  duty  of  a  person  about  to  take 
passage  on  a  train  to  inform  himself  when, 
where,  and  how  he  can  go,  or  stop,  according 
to  the  regulations  of  the  company.  Atchison, 
etc.,  R.  Co.  v.  Gants,  38  Kan.  608. 

If  a  Passenger  Disregards  Regulations  adopted 
by  a  company  as  to  the  purchase  of  tickets  or 
the  running  of  trains,  by  failure  upon  his  part 
to  make  any  inquiries,  and  such  neglect  is  not 
induced  by  the  company's  agent  who  has 
authority  in  the  matter,  the  company  is  not 
liable  therefor.  Southern  Kansas  R.  Co.  v. 
Hinsdale,  38  Kan.  507,  34  Am.  &  Eng.  R.  Cas. 
256. 

Passengers  are  Not  Required  to  Enow  the  Rules 

and  regulations  made  by  the  directors  of  a 
company  for  the  control  of  the  action  of  its 
agents  and  the  management  of  its  affairs. 
Hufford  v.  Grand  Rapids,  etc.,  R.  Co.,  64  Mich. 
631. 

Presumption  of  Enowledge  of  Rules. — A  passen- 
ger is  not  presumed  to  know  the  private  or 
secret  rules  given  by  a  company  to  its  con- 
ductors, but  has  a  right  to  rely  upon  their 
statement  as  to  what  the  rules  are  in  contract- 
ing with  it.  Georgia  R.,  etc.,  Co.  v.  Murden, 
86  Ga.  434. 

Nor  does  the  law  presume  that  one  about  to 
become  a  passenger,  or  one  who  has  become  a 
passenger,  knows  the  rules  and  regulations  of 
the  carrier.  But  one  who  neglects  to  inform 
himself  as  to  the  rules  and  regulations  has  no 
greater  right  under  his  ticket  than  if  he  had 
acquired  actual  knowledge  of  the  terms  of  his 
contract.  Lake  Shore,  etc.,  R.  Co.  v.  Rosen- 
zweig,  113  Pa.  St.  519,  26  Am.  &  Eng.  R.  Cas. 
489. 

Publication  and  Posting  of  Rules.  —  The  pro- 
visions of  California  Civ.  Code,  §  484,  provid- 
ing that  every  railroad  corporation  must  have 
printed  and  conspicuously  posted  on  the  inside 
of  its  passenger  cars  its  rules  and  regulations 
regarding  fare  and  conduct  of  its  passengers, 
is  sufficiently  complied  with  where  a  passenger 
enters  a  higher-class  car  than  his  ticket  en- 
titles him  to  and  is  informed  by  the  conductor 
that  he  must  pay  an  extra  fare  or  go  into  an- 
other car,  and  at  the  same  time  calls  his  atten- 
tion to  a  card  posted  up  in  the  car  stating  the 
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Passenger's  Duty  to  Obey.  —  Passengers 
prescribed  by  the  carrier.1 

terms  and  rules  for  regulation  of  passengers, 
and  informs  him  that  it  is  a  regulation  of  the 
company.  Wright  v.  California  Cent.  R.  Co., 
78  Cal.  360.  And  see  Baltimore  City  Pass.  R. 
Co.  v.  Wilkinson,  30  Md.  224. 

A  railroad  has  the  right  to  make  reasonable 
regulations  for  running  its  trains,  and  if  the 
purchaser  of  a  ticket  has  notice  of  them,  or  the 
company  had  given  such  a  publicity  to  them 
in  the  ticket-office,  and  by  posters  in  the  cars, 
that  a  person  of  ordinary  intelligence,  by  the 
use  of  reasonable  care  and  caution,  would  or 
might  obtain  all  requisite  information,  then  he 
is  bound  by  the  regulations.  Trotlinger  v. 
East  Tennessee,  etc.,  R.  Co.,  n  Lea  (Tenn.) 
533,  13  Am.  &  Eng.  R.  Cas.  49. 

Proof  that  a  copy  of  the  by-laws  of  the  com- 
pany was  affixed  at  the  stations  at  which  the 
passengers  against  whom  it  was  attempted  to 
enforce  them  got  into  and  left  the  train,  is 
sufficient  proof  of  the  publication  of  such  by- 
laws under  §  no  of  the  Railway  Clauses  Act 
1845,  without  showing  that  copies  were  affixed 
at  all  other  stations.  Motteram  v.  Eastern 
Counties  R.  Co.,  7  C.  B.  N.  S.  58,  97  E.  C.  L. 
58,  6  Jur.  N.  S.  583,  29  L.  J.  M.  C.  59. 

Where  a  notice  of  a  rule  that  passengers 
must  not  stand  on  the  platform  is  posted  on 
the  door  of  a  car,  passengers  will  be  presumed 
to  know  such  rule,  and  the  burden  of  proof  is 
upon  the  party  disclaiming  such  knowledge  to 
establish  such  fact.  Macon,  etc.,  R.  Co.  v. 
Johnson,  38  Ga.  409. 

Waiver  or  Modification  of  Rules.  —  A  conductor 
cannot  be  required  by  a  passenger  to  deviate 
from  his  train  rules  on  the  latter's  statement  of 
an  alleged  agreement  with  the  company  con- 
flicting therewith.  Every  one  is  bound  to 
know  that  a  conductor  has  no  general  power 
to  run  his  train  except  in  conformity  to  the 
schedule.  Lake  Shore,  etc.,  R.  Co.  v.  Pierce, 
47  Mich.  277,  3  Am.  &  Eng.  R.  Cas.  340. 

But  the  conductor,  like  the  master,  must  be 
presumed  to  know  the  custom  and  habit  of 
carrying  passengers  on  freight  trains  where  it 
has  prevailed  for  a  year  or  more.  As  to  the 
public,  custom  modifies  the  rule  forbidding 
such  carrying,  and  it  can  only  be  abrogated  by 
notice.  Burke  v.  Missouri  Pac.  R.  Co.,  51 
Mo.  App.  491. 

Yet  the  fact  that  the  company  has  permitted 
persons  residing  north  of  its  road  to  cross  its 
right  of  way  and  track  on  foot,  at  different 
points  in  the  vicinity  of  its  station  building,  in 
going  between  different  parts  of  the  town,  is 
not  a  waiver  of  its  regulations  affecting  its 
passengers,  nor  a  permission  to  them  to  alight 
on  the  north  side.  Drake  v.  Pennsylvania  R. 
Co.,  137  Pa.  St.  352. 

Where  one  is  directed  by  the  agents  of  the 
railroad,  whose  duty  it  is  to  inform  passengers 
what  trains  they  should  enter,  to  take  passage 
on  a  freight  train,  he  becomes  a  passenger, 
notwithstanding,  under  rules  made  by  the  com- 
pany but  unknown  to  him,  passengers  are  not 
permitted  to  ride  on  freight  trains.  McGec  v. 
Missouri  Pac.  R.  Co.,  92  Mo.  208,  31  Am.  & 
Eng.  R.  Cas.  I. 

1.  Crawford  v.  Cincinnati,  etc.,  R.  Co.,  26 


conform  to  the  reasonable  rules 


Ohio  St.  580,  13  Am.  Ry.  Rep.  387;  Florida 
Southern  R.  Co.  v.  Hirst.  30  Fla.  1,  52  Am.  & 
Eng.  R.  Cas.  409;  Chicago,  etc.,  R.  Co.  v. 
Rielly,  40  111.  App.  416;  Britton  v.  Atlanta, 
etc.,  Air  Line  R.  Co.,  88  N.  Car.  536,  43  Am. 
Rep.  749,  18  Am.  &  Eng.  R.  Cas.  391 ;  Dow- 
ney v.  Chesapeake,  etc.,  R.  Co.,  28  W.  Va. 
732. 

Passengers  Must  Observe  Rules  made  by  car- 
riers, except  so  far  as  they  may  be  opposed  to 
law  or  in  themselves  unreasonable.  Boster 
-'.  Chesapeake,  etc.,  R.  Co.,  36  W.  Va.  318,  52 
Am.  &  Eng.  R.  Cas.  357;  Central  R.,  etc., 
Co.  v.  Strickland,  go  Ga.  562. 

In  the  enforcement  of  order  upon  the  train, 
and  in  the  execution  of  reasonable  regulations 
for  the  safety  and  comfort  of  the  passengers 
and  for  the  security  of  the  train,  the  authority 
of  the  officers,  exercised  upon  the  responsi- 
bility of  the  company,  must  be  obeyed  by  the 
passengers.  Bass  -'.  Chicago,  etc.,  R.  Co.,  36 
Wis.  450,  9  Am.  Ry.  Rep.  roi. 

Facilities  for  Compliance.  —  A  carrier  of  pass- 
engers may  insist  upon  a  compliance  with  its 
rules  on  the  part  oL  all  who  seek  transporta- 
tion: but  it  is  bound  to  afford  reasonable  facili- 
ties to  enable  a  passenger  to  comply  with  its 
rules  and  regulations.  Chicago,  etc.,  R.  Co. 
-'.  Graham,  3  Ind.  App.  28;  Brown  v.  Kansas 
City,  etc.,  R.  Co.,  38  Kan.  634. 

Enforcement  of  Regulations.  —  A  company  has- 
authority  to  enforce  observance  of  its  regula- 
tions only  by  preventing  the  breach  thereof.. 
Smith  Manhattan  R.  Co.  (C.  PI.)  45  N.  Y.. 
St.  Rep.  865,  18  N.  Y.  Supp.  759. 

The  enforcement  of  reasonable  rules  and' 
regulations  for  the  admission  to  trains  in  a 
crowded  depot,  where  trains  are  constantly 
departing  for  different  points  and  directions, 
is  an  actual  necessity;  and  the  railroad  com- 
pany must  have  power  to  make  and  require  to 
be  observed  such  reasonable  rules  and  regu- 
lations. Baltimore,  etc.,  R.  Co.  v.  Carr,  71 
Md.  135. 

It  is  the  duty  of  the  conductor  to  enforce  a 
rule  of  the  carrier  requiring  passengers  to  ride 
in  the  passenger  cars,  but  the  obligation  upon 
the  passengers  and  the  protection  to  the  com- 
pany of  a  rule  of  this  kind  is  not  dependent 
upon  the  fidelity  of  the  conductor  or  other 
agent  charged  with  its  enforcement.  Florida 
Southern  R.  Co.  v.  Hirst,  30  Fla.  1,  52  Am.  & 
Eng.  R.  Cas.  409. 

Where  a  by-law  of  a  carrier  imposes  certain 
duties  on  passengers,  and  lays  correlative 
duties  on  the  company,  the  company  must 
strictly  have  complied  with  the  by-law  on  their 
part  to  entitle  them  to  enforce  it  against  tHre: 
passenger.  Jennings  v.  Great  Northern  R_ 
Co.,  35  L.  J.  Q.  B.  15,  L.  R.  1  Q.  B.  7,  1  Ry. 
&  C.  T.  Cas.  15. 

Passengers  being  obliged  to  conform  to- 
the  regulations  prescribed  by  carriers,  so  far 
as  to  enable  them  to  avoid  imposition,  a  t  it- 
responding  duty  is  imposed  upon  the  latter  to 
show  all  becoming  courtesy  towards  the 
former  in  demanding  the  evidence  of  their 
compliance  with  such  rules.  Baltimore,  etc.,. 
R.  Co.  v.  Blocher,  27  Md.  277. 
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Considered  Passengers, 


III.  What  Persons  should  be  Considered  Passengers — 1.  In  General  —  a. 

DEFINITION.  A  passenger,  in  the  legal  sense  of  the  term,  is  one  who  travels 
in  some  public  conveyance  by  virtue  of  a  contract,  express  or  implied,  with 
tlu  carrier,  as  to  the  payment  of  fare,  or  that  which  is  accepted  as  an  equiva- 
lent therefor. 1 

/'.  DlSTINGl  [SHED  FROM  OTHER  PERSONS. — The  relation  of  carrier  and 
passenger  is  dependent  upon  the  existence  of  a  contract  of  carriage  between 
the  carrier  and  the  passenger,  made  by  themselves 2  or  by  their  respective 
agents.3    It  is  the  existence  of  such  a  contract,  indeed,  which  distinguishes  a 


1.  Pennsylvania  R.  Co.  v.  Price,  96  Pa.  St. 
267,  1  Am.  &  ling.  R.  Cas.  234. 

"  A  Passenger  is  a  person  who  undertakes, 
with  consent  of  the  carrier,  to  travel  in  the 
conveyance  provided  by  the  latter,  otherwise 
than  in  the  service  of  the  carrier  as  such. 
*  *  *  The  question  whether  one  is  a  pass- 
enger or  not  is  one  of  mixed  law  and  fact;  but 
the  law  being  tolerably  clear,  it  may  be  said, 
as  a  general  rule,  that  the  issue  upon  any  con- 
flict of  evidence  is  one  for  a  jury  to  decide, 
and  not  one  to  be  passed  upon  as  a  matter  of 
law  by  the  court."  Higley  v.  Gilmer,  3  Mont. 
0,0,  35  Am.  Rep.  450,  quoting  Shearm.  &  Redf. 
on  Neg.  305,  262. 

A  Passenger  Has  Also  Been  Denned  as  a  person 
conveyed  for  hire  from  one  place  to  another, 
Rapalje  &  Lawr.  L.  Diet.;  one  who  has  taken 
a  place  in  a  public  conveyance  for  the  purpose 
of  being  transported  from  one  place  to  another, 
Bouv.  L.  Diet.;  or  a  person  whom  a  carrier 
has  contracted  to  carry  from  one  place  to  an- 
other, and  has,  in  the  course  of  the  perform- 
ance of  that  contract,  received  under  its  care 
either  upon  the  means  of  conveyance  or  at  the 
point  of  departure  of  that  means  of  convey- 
ance, Black  L.  Diet.;  Pennsylvania  R.  Co.  v. 
Price,  96  Pa.  St.  267,  1  Am.  &  Eng.  R.  Cas. 
234. 

2.  Under  a  Contract,  Either  Express  or  Implied, 

only  can  the  relation  of  carrier  and  passenger 
exist. 

Connecticut.  —  Gardner  v.  New  Haven,  etc., 
Co.,  51  Conn.  143,  50  Am.  Rep.  12,  18  Am.  & 
Eng.  R.  Cas.  170. 

Illinois. — Spannogle  v.  Chicago,  etc.,  R. 
Co.,  31  111.  App.  460. 

Maine  —  Hoar  v.  Maine  Cent.  R.  Co.,  70 
Me.  65. 

Missouri. — Schepers  v.  Union  Depot  Co., 
126  Mo.  665,  2  Am.  &  Eng.  R.  Cas.  N.  S.  9; 
Schaefer  v.  St.  Louis,  etc.,  R.  Co.,  128  Mo.  64. 

Montana.  —  Higley  v.  Gilmer,  3  Mont.  90,  35 
Am.  Rep.  450. 

Nebraska.  —  Fremont,  etc.,  R.  Co.  v.  French, 
48  Neb.  638,  4  Am.  &  Eng.  R.  Cas.  N.  S. 

365- 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Price,  96  Pa.  St.  267,  1  Am.  &  Eng.  R.  Cas. 
234. 

Express  Contract  —  Consummated  Contract  — 
Unnecessary.  —  Hut  it  is  not  necessary  that 
there  be  an  express  contract  in  order  to  consti- 
tute the  relation  of  carrier  and  passenger,  nor 
that  there  should  be  a  consummated  contract. 
The  contract  may  be  implied  from  slight  cir- 
cumstances, and  it  need  not  be  actually  con- 
summated by  the  payment  of  fare  or  entry 
into  the  car  or  boat  of  the  carrier,  but  the  mat- 


ter depends  largely  upon  the  intention  of  the 
person  at  the  time  he  enters  the  car  or  boat. 
North  Chicago  St.  R.  Co.  v.  Williams,  140  111. 
275,  52  Am.  &  Eng.  R.  Cas.  522,  affirming  40 
111.  App.  590. 

Apparent  Exceptions  to  the  Rule.  —  In  Prince 
v.  International,  etc.,  R.  Co.,  64  Tex.  144,  21 
Am.  &  Eng.  R.  Cas.  152,  it  is  held  that  one 
who  rides  on  a  free  pass  and  is  injured  must 
base  his  recovery  upon  the  duty  imposed  upon 
the  carrier  to  use  a  certain  degree  of  care,  even 
in  gratuitous  carriage.  He  cannot  rest  his 
right  of  action  upon  the  basis  of  a  contract,  ex- 
press or  implied.  To  the  same  effect  is  Nolton 
v.  Western  R.  Corp.,  15  N.  Y.  444,  69  Am.  Dec. 
623,  affirming  10  How.  Pr.  (N.  Y.)  97,  and  dis- 
tinguishing Winterbottom  v.  Wright,  10  M.  & 
W.  109. 

So  in  England,  in  Bretherton  v.  Wood,  5 
Brod.  &  B.  54,  7  E.  C.  L.  345,  where  the  action 
was  one  of  case  against  a  carrier  by  a  passen- 
ger for  injuries  sustained  by  him  in  conse- 
quence of  negligence  on  the  part  of  the  driver, 
whereby  the  coach  was  overturned.  The 
court  held  that  a  duty  was  imposed  upon  the 
carrier  by  the  custom  of  the  realm,  or,  in  other 
words,  by  the  common  law,  to  carry  the  pass- 
enger safely  and  securely,  so  that  by  its  neg- 
ligence or  default  no  injury  should  happen  to 
him;  that  a  breach  of  this  duty  was  a  breach 
of  the  law  for  which  an  action  would  lie, 
founded  on  the  common  law,  which  action 
did  not  want  the  aid  of  a  contract  to  sup- 
port it. 

Distinguished  from  Stranger.  —  The  obligation 
of  a  company  for  the  safe  transportation  of  a 
passenger  is  one  arising  from  contract  impos- 
ing duties  growing  out  of  the  relation  between 
the  parties,  involving  trust  and  confidence, 
while  towards  a  stranger  no  such  relation  ex- 
ists, each  party  being  in  the  lawful  pursuit  of 
his  own  business  or  the  lawful  exercise  of  his 
own  rights.  Baltimore,  etc.,  R.  Co.  v.  Breinig, 
25  Md.  378. 

3.  The  Passenger's  Agent  may  make  the  con- 
tract of  transportation  for  him.  Russ  v. 
Steamboat  War  Eagle,  14  Iowa  363. 

The  relation  of  carrier  and  passenger  exists 
in  every  case  in  which  the  carrier  receives  and 
agrees  to  transport  another  not  in  its  employ- 
ment, whether  this  be  by  contract  between 
them  or  between  the  carrier  and  some  other 
person  in  whose  employment  the  person  to  be 
carried  is,  for  the  purpose  of  transacting  on 
the  train  the  business  of  his  employer,  as  in 
case  of  mail  agents,  express  agents,  etc. 
Gulf,  etc.,  R.  Co.  v.  Wilson,  79  Tex.  371.  See 
infra,  this  section,  Riding  in  Mail  Cars;  Rid- 
ing in  Express  Cars. 
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passenger  from  a  licensee,1  a  trespasser,2  an  employee  of  the  carrier,3  an 
employee  of  a  sleeping  car  company,4  and  other  persons  riding  in  the  carrier's 
vehicles.5 


1.  Distinguished  from  Licensees.  —  Holmes  v. 
North  Eastern  R.  Co.,  L.  R.  4  Exch.  257;  Lake 
Shore,  etc.,  R.  Co.  v.  Bodemer,  139  111.  596, 
54  Am.  &  Eng.  R.  Cas.  177,  affirming  33  111. 
App.  479;  Shelby  v.  Cincinnati,  etc.,  R.  Co., 
85  Ky.  224;  Benson  v.  Baltimore  Traction  Co., 
77  Md.  535. 

The  deceased  got  upon  a  street  car  at  the 
rear  end,  and  passed  through  the  car  to  the 
front  platform.  He  stepped  to  one  side,  be- 
hind the  driver,  and  fell  off.  There  was  no 
platform  on  that  side.  He  was  killed  by  the 
car  running  over  him.  It  was  held  that  un- 
less the  deceased  was  upon  the  car  as  a  pass- 
enger on  a  contract  of  carriage,  express  or  im- 
plied, and  not  as  a  mere  licensee,  he  had  no 
right  of  action  against  the  defendants  for  the 
absence  of  the  step,  which  was  no  breach  of 
duty  towards  him.  Blackmore  v.  Toronto  St. 
R.  Co.,  38  U.  C.  Q.  B.  172. 

See  also  infra,  this  section,  Particular  Ap- 
plications —  Persons  A  ttending  Passengers  A  r riv- 
ing or  Departing. 

2.  Distinguished  from  Trespassers.  —  Lygo  v. 
Newbold,  9  Exch.  302;  Schurr  v.  Houston, 
(Buffalo  Super.  Ct.)  10  N.  Y.  St.  Rep.  262; 
Morris  v.  Brown,  111  N.  Y.  318,  7  Am.  St.  Rep. 
751,  reversing  (Supreme  Ct.)  4  N.  Y.  St.  Rep. 
832. 

In  the  case  of  Lygo  v.  Newbold,  9  Exch.  302, 
the  plaintiff,  a  person  of  full  age,  contracted 
with  the  defendant  to  carry  certain  goods  for 
her  in  his  cart.  The  defendant  sent  his  serv- 
ant with  his  cart,  and  the  plaintiff,  by  the  per- 
mission of  the  servant,  but  without  the  defend- 
ant's authority,  rode  in  the  cart  with  her  goods. 
On  the  way  the  cart  broke  down,  and  the  plain- 
tiff was  thrown  out  and  severely  injured;  it 
was  held  that  as  the  defendant  had  not  con- 
tracted to  carry  the  plaintiff,  and  as  she  had 
Tidden  in  the  cart  without  his  authority,  he 
was  not  liable  for  the  personal  injury  she  had 
sustained. 

In  Morris  v.  Brown,  111  N.  Y.  318,  7  Am. 
St.  Rep.  751,  reversing  (Supreme  Ct.)  4  N.  Y. 
St.  Rep.  832,  the  defendants  were  engaged 
under  a  contract  with  the  aqueduct  commis- 
sioners of  a  city  in  excavating  a  tunnel,  which 
required  them  to  furnish  facilities  for  inspect- 
ing the  work.  The  plaintiff's  intestate  was  a 
civil  engineer  in  the  employ  of  the  commis- 
sioners, and  it  was  his  duty  to  inspect  the 
work.  The  defendants  employed  dump  cars 
for  the  purpose  of  removing  material,  which 
cars  were  run  on  a  track  in  the  shaft,  being 
hauled  out  by  a  cable  and  returned  by  gravita- 
tion, their  speed  being  regulated  by  a  brake. 
The  intestate  was  riding  on  the  outside  of  one 
of  the  cars  down  the  shaft,  and  through  the 
neglect  of  a  brakeman  was  thrown  from  the 
car  and  killed.  It  appeared  that  there  was 
plenty  of  room  to  go  up  and  down  the  shaft  on 
foot,  and  there  was  nothing  to  prevent  one 
from  doing  it;  the  intestate  had  been  accus- 
tomed to  ride  down  with  the  consent  of  the 
brakeman,  but  it  did  not  appear  that  he  had  au- 
thority togive  such  consent,  or  that  the  defend- 
ants knew  it.    It  was  held  that  the  defendants 


were  under  no  obligation  to  transport  the  in- 
testate or  to  allow  him  to  ride  on  the  cars,  and 
if  he  did  ride,  to  manage  the  car  so  as  not  to 
injure  him;  that  no  license  could  be  implied 
by  the  former  use  of  the  cars,  and  the  decedent 
took  upon  himself  the  risk  both  of  the  con- 
dition of  the  car  and  the  care  of  the  brakeman, 
and  a  nonsuit  should  have  been  awarded. 

See  also  infra,  this  section,  Particular  Appli- 
cations—  In  General ;  Persons  Riding  in  Vehicles 
Not  Ordinarily  Used  for  Carrying  Passengers. 

3.  Distinguished  from  Carrier's  Employees.  — 
Yeomans  v.  Contra  Costa  Steam  Nav.  Co.,  44 
Cal.  71.  The  facts  in  this  case  showed  that  the 
plaintiff  was  the  barkeeper  on  the  defendant's 
boat,  under  a  contract  for  a  valuable  consider- 
ation, having  the  privilege  of  running  the  bar, 
the  use  of  a  state-room,  and  such  meals  as  he 
might  desire  on  the  boat,  receiving  to  himself 
all  the  profits  accruing  from  the  sales  of 
liquors,  etc.,  at  the  bar;  that  the  plaintiff  re- 
sided at  Petaluma,  and  was  about  to  enter  the 
cars  there,  intending  to  make  his  usual  trip 
over  the  defendant's  line  to  the  city  of  San 
Francisco;  that  the  boiler  of  the  engine  in 
charge  of  the  defendant's  engineer  exploded, 
proximately  causing  personal  injuries  to  the 
plaintiff.  The  contract  between  the  plaintiff 
and  the  navigation  company  was  properly  in- 
terpreted by  the  Supreme  Court  to  have  created 
the  relation  of  passenger  and  carrier  between 
the  parties,  and  the  plaintiff  could  not  in  any 
sense  have  been  considered  an  employee  or  a 
member  of  the  defendant's  establishment,  so 
far  as  his  right  to  recover  for  his  injuries  was 
concerned.  See  also  infra,  this  section,  Em- 
ployees of  Carrier  as  Passengers. 

4.  Distinguished  from  Porter  on  Sleeping  Car.  — 
Hughson  v.  Richmond,  etc.,  R.  Co.,  2  App. 
Cas.  (D.  C.)  98,  holding  the  porter  employed 
on  a  Pullman  sleeping  car  to  be  neither  a 
passenger  in  the  ordinary  sense  of  the  term, 
nor  a  fellow-servant  of  the  railroad  company's 
employees.  But  contra,  see  Jones  v.  St.  Louis 
Southwestern  R.  Co.,  125  Mo.  666.  See  also 
infra,  this  section,  Particular  Applications  — 
In  General. 

5.  Distinguished  from  Servant  of  One  Shipping 
Lumber.  —  In  Gradin  v.  St.  Paul,  etc.,  R.  Co., 
30  Minn.  217,  the  facts  showed  the  absence  of 
a  contract  of  carriage  requiring  the  exercise  of 
care  due  from  a  carrier  to  a  passenger,  and  the 
plaintiff,  who,  as  an  employee  of  a  lumber 
company  whose  lumber  was  being  loaded  and 
carried  by  the  railroad  company,  was  riding 
in  an  empty  car  merely  by  consent  and  per- 
mission of  the  conductor,  was  held  not  to  be  a 
passenger  in  the  ordinary  sense  of  the  term, 
though  not  a  trespasser  on  the  train. 

Distinguished  from  Servant  of  Railroad  Con- 
tractor.—  One  was  held  not  to  be  lawfully  on 
the  cars  with  the  consent  of  the  company, 
where  it  appeared  that  he  was  a  servant  and 
workman  employed  by  certain  contractors 
with  the  defendants  in  ballasting  the  defend- 
ants' railway;  that  in  performing  such  work 
certain  cars  and  engines,  under  the  guidance 
and  management  of  the  defendants'  servants, 
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c,  PRESUMPTION  that  One  Is  a  Passenger.  —  Every  person  traveling 
in  .1  railroad  car,  or  other  public  conveyance  used  for  passenger  carriage,  and 
hot  connected  with  the  railroad  company  or  carrier,  is  presumed  to  be  there 
law  Hilly  as  a  passenger,  and  the  burden  is  on  the  carrier  to  prove  that  he  is  a 
trespasser.1 

2.  When  the  Relation  Begins  —  a.  In  GENERAL.  — The  relation  of  carrier 
ami  passenger  begins  when  one  puts  himself  in  the  care  of  the  carrier,  or  directly 
within  its  control,  with  the  bona  fide  intention  of  becoming  a  passenger,  and 
is  accepted  as  such  by  the  carrier.* 

implied  from  Circumstances.  —  Seldom,  however,  is  there  any  formal  act  of 
delivery  of  the  passenger's  person  into  the  care  of  the  carrier,  or  of  acceptance 


were  used  for  the  transporting  of  materials; 
and  that  during  the  time  he  was  such  work- 
man, being  carried,  by  permission  of  the  con- 
ductor, from  his  place  of  w'ork  to  his  home,  by 
the  negligent  management  of  the  train  he  sus- 
tained certain  personal  injuries;  it  appearing, 
in  addition,  that  the  defendants  were  only 
bound  by  their  contract  to  provide  an  engine 
and  platform  cars  for  carrying  materials,  not 
for  the  carrying  of  the  contractors'  workmen. 
Sheerman  v.  Toronto,  etc.,  R.  Co.,  34  U.  C.  Q. 

B.  451;  Graham  v.  Toronto,  etc.,  R.  Co.,  23  U. 

C.  C.  P.  541. 

But  in  Torpy  v.  Grand  Trunk  R.  Co.,  20  U. 
C.  Q.  B.  446,  under  exactly  similar  circum- 
stances, the  plaintiff,  a  servant  in  the  employ 
of  a  contractor  with  the  defendants  for  keep- 
ing their  railroad  in  repair,  was  held  to  occupy 
the  position  of  a  passenger,  for  the  reason  that 
it  appeared  that  he  was  carried  for  a  consider- 
ation under  a  contract  to  that  effect,  thus  dis- 
tinguishing the  case  from  the  Sheerman  and 
Graham  cases,  supra,  where  no  such  contract 
existed. 

A  person  in  the  service  of  a  contractor  en- 
gaged in  getting  out  timbers  for  a  railroad, 
who,  with  his  fellow-workmen,  rides  on  a  train 
which  is  intended  only  for  the  use  of  the  rail- 
road employees,  knowing  that  no  other  per- 
sons are  allowed  to  ride  on  it  without  the  con- 
sent of  the  superintendent,  paying  no  fare,  but 
using  the  train  as  an  accommodation  in  going 
to  and  returning  from  his  work,  is  not  to  be 
regarded  as  a  passenger;  nor  can  he  be  re- 
garded as  a  mere  trespasser  when  it  is  shown 
that  the  workmen  so  used  the  train  for  several 
months,  with  the  knowledge  of  the  conductor 
and  without  objection  from  him.  McCauley 
-•.  Tennessee  Coal,  etc.,  Co.,  93  Ala.  356,  47 
Am.  &  Eng.  R.  Cas.  580. 

1.  Presumption,  when  Arises.  —  Atchison,  etc., 
R.  Co.  v.  Headland,  18  Colo.  477,  58  Am.  & 
Eng.  R.  Cas.  4;  Louisville,  etc.,  R.  Co.  v. 
Thompson,  107  Ind.  442,  57  Am.  Rep.  120,  27 
Am.  &  Eng.  R.  Cas.  329;  Pennsylvania  R.  Co. 
v.  Books,  57  Pa.  St.  339;  Creed  v.  Pennsyl- 
vania R.  Co.,  86  Pa.  St.  139,  27  Am.  Rep.  693; 
Gillingham  v.  Ohio  River  R.  Co.,  35  W.  Va. 
588,  51  Am.  &  Eng.  R.  Cas.  222;  Bryant  v. 
Chicago,  etc.,  R.  Co.,  53  Fed.  Rep.  997,  58  Am. 
&  Eng.  R.  Cas.  15. 

But  this  presumption  may  be  rebutted. 
People  v.  Douglass,  87  Cal.  281. 

See  also  infra,  this  title,  Evidence  —  Admis- 
sibility. 

Presumption,  when  Does  Not  Arise.  —  There  is 
no  presumption  of  law  or  fact  that  one  found 


anywhere  on  a  passenger  train  of  a  railway  is 
a  passenger.  If  a  person  is  found  in  or  on  a 
passenger  car,  such  a  fact  will  justify  the  con- 
clusion prima  facie  that  he  is  a  passenger. 
But  if  seen  to  go  on  the  platform  of  a  mail  car 
or  on  some  other  car  not  rented  for  the  accom- 
modation or  use  of  passengers,  no  such  con- 
clusion as  that  he  was  a  passenger  could  be 
legitimately  drawn.  People  v.  Douglass,  87 
Cal.  281.  In  this  case,  qtioting  and  explaining 
Louisville,  etc..  R.  Co.  v.  Thompson,  107  Ind. 
442,  57  Am.  Rep.  120,  27  Am.  &  Eng  R.  Cas. 
329,  the  court  says:  "The  rule,  as  there  stated, 
is  that  'a  person  on  a  train  used  for  carrying 
passengers  is,  in  the  absence  of  countervailing 
circumstances,  presumed  to  be  a  passenger, 
and  rightfully  there.'  By  the  language  here 
used  the  presumption  is  allowable  '  in  the  ab- 
sence of  countervailing  circumstances,'  which 
is  equivalent  to  saying  that  the  presumption, 
admitting  it  to  exist,  belongs  to  the  class  of  dis- 
putable presumptions,  and  may  be  rebutted." 

One  on  a  car,  as  a  freight  car,  not  designed 
for  passengers,  is  presumed  by  law  not  to  be  a 
passenger,  and  it  takes  special  circumstances 
to  rebut  this  presumption.  Waterbury  v.  New 
York  Cent.,  etc.,  R.  Co.,  21  Blatchf.  (U.  S.> 
314,  17  Fed.  Rep.  671;  Atchison,  etc.,  R  Co. 
v.  Headland,  18  Colo.  477,  58  Am.  &  Eng.  R. 
Cas.  4;  Eaten  v.  Delaware,  etc.,  R.  Co.,  57  N. 
Y.  382,  15  Am.  Rep.  513. 

When  a  steamboat  stops  at  one  of  its  usual 
stopping  places  it  is  not  a  presumption  of  law 
that  every  person  who  goes  on  board  does  so 
as  a  passenger  unless  he  notifies  an  officer  to 
the  contrary  so  as  to  relieve  the  latter  from 
giving  to  such  as  do  not  go  aboard  as  pass- 
engers proper  time  and  facilities  for  getting 
ashore.  Keokuk  Packet  Co.  v.  Henry,  50  111. 
264. 

If  a  person  by  his  own  solicitation  or  con- 
sent is  carried  on  a  vehicle  or  conveyance 
which  is  not  used  for  passenger  carriage,  there 
can  be  no  presumption  thai  he  is  a  passenger, 
although  the  owner  is  a  common  carrier  of 
passengers  by  other  and  different  means  of 
conveyance.  Snyder  v.  Natchez,  etc.,  R.  Co., 
42  La.  Ann.  302,  44  Am.  &  Eng.  R.  Cas.  278. 

2.  General  Rule.  —  Spannagle  v.  Chicago, 
etc.,  R.  Co.,  31  III.  App.  460;  Allender  z:  Chi- 
cago, etc.,  R.  Co.,  37  Iowa  264;  Webster  v. 
Fitchburg  R.  Co.,  161  Mass.  298. 

When  one  has  made  a  contract  for  passage 
upon  a  vehicle  of  a  common  carrier,  and  has 
presented  himself  at  the  proper  place  10  be 
transported,  his  right  to  care  and  protection 
begins.  Dodge  v.  Boston,  etc.,  Steamship  Co.. 
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by  the  carrier  of  one  who  presents  himself  for  transportation ;  hence  the  exist- 
ence of  the  relation  is  commonly  to  be  implied  from  the  circumstances 
attendant.  The  rule  is  that  these  circumstances  must  be  such  as  will  war- 
rant an  implication  that  one  has  offered  himself  to  be  carried,1  and  that 


148  Mass.  207,  12  Am.  St.  Rep.  541;  Warren  v. 
Fitchburg  R.  Co.,  8  Allen  (Mass.)  227,  85  Am. 
Dec.  700;  Davis  v.  Cayuga,  etc.,  R.  Co.,  10 
How.  Pr.  (N.  Y.  Supreme  Ct.)  330;  Smith  v. 
St.  Paul  City  R.  Co.,  32  Minn.  1,  50  Am.  Rep 
550,  16  Am.  &  Eng.  R.  Cas.  310;  Wabash,  etc., 
R.  Co.  v.  Rector,  104  111.  296;  Hannibal,  etc., 
R.  Co.  v.  Martin,  11  111.  App.  386;  Central  R., 
etc.,  Co.  v.  Perry,  58  Ga.  461. 

A  Mere  Contract  for  Future  Transportation  has 
been  held  not  of  itself  to  create  the  relation  of 
carrier  and  passenger.  Donovan  v.  Hartford 
St.  R.  Co.,  65  Conn.  201. 

1.  Webster  v.  Fitchburg  R.  Co.,  161  Mass. 
298;  Higley  v.  Gilmer,  3  Mont.  90,  35  Am. 
Rep.  450. 

Passenger's  Offer  of  His  Person  for  Carriage.  — 

The  person  must  in  some  manner  indicate  his 
intention  of  becoming  a  passenger,  and  place 
himself  in  charge  of  the  carrier.  Spannagle 
v.  Chicago,  etc.,  R.  Co.,  31  111.  App.  460;  Hig- 
ley v.  Gilmer,  3  Mont.  90,  35  Am.  Rep.  450. 

Going  upon  Carrier's  Premises,  into  the  station, 
ticket  office,  or  waiting  room,  with  the  bona 
Jide  intention  of  becoming  a  passenger,  ordi- 
narily places  one  in  the  position  of  a  pass- 
enger, Donovan  v.  Hartford  St.  R.  Co.,  65 
Conn.  201;  Gordon  v.  Grand  St.,  etc.,  R.  Co., 
40  Barb.  (N.  Y.)  546;  Hansley  v.  Jamesville, 
etc.,  R.  Co.,  115  N.  Car.  602,  44  Am.  St.  Rep. 
474;  although  a  ticket  may  not  have  been 
purchased,  Grimes  v.  Pennsylvania  Co.,  36 
Fed.  Rep.  72;  or  the  agent  refuses  to  sell  him 
a  ticket,  Norfolk,  etc.,  R.  Co.  v.  Galliher,  89 
Va.  639. 

The  plaintiff  came  to  a  station  intending  to 
buy  a  ticket  and  become  a  passenger,  but  the 
ticket  agent  refused  to  sell  him  a  ticket,  claim- 
ing that  he  was  drunk,  which  seems,  however, 
not  to  have  been  the  fact.  It  was  held  that 
after  he  failed  to  buy  the  ticket  he  was  still 
lawfully  upon  the  station,  with  the  duty  of  leav- 
ing it  with  ordinary  promptness,  and  of  not 
loitering  there  or  using  it  for  any  other  pur- 
pose than  of  leaving  it.  McKernan  v.  Man- 
hattan R.  Co.,  54  N.  Y.  Super.  Ct.  354. 

Where  the  plaintiff  entered  the  office  or  wait- 
ing room  at  a  depot  and  informed  the  depot 
agent  of  her  desire  to  become  a  passenger,  and 
he  directed  her  as  to  the  manner  in  which  she 
should  get  on  a  caboose  car,  there  was  sufficient 
evidence  to  justify  a  finding  that  the  relation 
of  carrier  and  passenger  existed.  Allender  v. 
Chicago,  etc.,  R.  Co.,  37  Iowa  264. 

But  one  who  enters  a  railway  station  in 
good  faith,  intending  to  take  a  certain  train, 
and  finding  it  gone  waits  in  the  station  for  a 
horse  car,  is  not  a  passenger.  Heinlein  v. 
Boston,  etc.,  R.  Co.,  147  Mass.  136,  9  Am.  St. 
Rep.  676,  33  Am.  &  Eng.  R.  Cas.  500. 

Nor  is  a  person  walking  towards  a  station 
with  the  intention  of  buying  a  ticket  and  tak- 
ing a  train  after  he  gets  there  a  passenger  be- 
fore he  reaches  the  station,  even  if  he  might 
be  one  in  the  same  place  if  he  had  begun  his 
journey.  June  v.  Boston,  etc.,  R.  Co.,  153 
Mass.  79.    But  see  Buffett  v.  Troy,  etc.,  R. 


Co.,  40  N.  Y.  168,  affirming  36  Barb.  (N.  Y.) 
420. 

Nor  is  a  person  a  passenger  who  is  at  a  sta- 
tion house  by  mere  permission  and  sufferance, 
and  not  for  the  purpose  of  transacting  any 
business  with  the  company  or  its  agents,  or  on 
any  business  connected  with  the  operation  of 
the  road,  Pittsburgh,  etc.,  R.  Co.  v.  Bingham, 
29  Ohio  St.  364,  23  Am.  Rep.  751;  such  as  a 
mere  sightseer,  who  resorts  to  a  platform  to 
see  a  distinguished  person  pass,  Gillis  v.  Penn- 
sylvania R.  Co.,  59  Pa.  St.  129,  98  Am.  Dec. 
317;  or  one  who  goes  upon  the  premises  of  a 
railroad  station  from  curiosity  or  for  the  trans- 
action of  business  not  connected  with  the  com- 
pany, St.  Louis,  etc.,  R.  Co.  v.  Fairbairn,  48 
Ark.  491;  Diebold  v.  Pennsylvania  R.  Co.,  50- 
N.  J.  L.  478;  Pittsburgh,  etc.,  R.  Co.  v.  Bing- 
ham, 29  Ohio  St.  364,  23  Am.  Rep.  751;  Gillis 
v.  Pennsylvania  R.  Co.,  59  Pa.  St.  129,  98  Am. 
Dec.  317;  Kansas  City,  etc.,  R.  Co.  v.  Kirksey, 
48  Ark.  366. 

Nor  is  it  enough  that  the  person  has  come  to 
the  carrier's  station  with  the  intention  of  tak- 
ing passage  at  some  indefinite  time  in  the 
future.  He  must  come  to  the  station  a  reason- 
able time  before  the  departure  of  the  train  by 
which  he  is  to  travel.  Harris  v.  Stevens,  31 
Vt.  79,  73  Am.  Dec.  337. 

Attempting  to  Enter  a  Station  by  a  Route  Not 
Meant  for  Passengers,  and  which  is  in  fact  shut 
off  by  a  barbed  wire  fence,  makes  an  intend- 
ing passenger  a  trespasser.  Comly  v.  Penn- 
sylvania R.  Co.,  (Pa.  1888)  12  Atl.  Rep.  496. 
To  the  same  effect  substantially,  Wilby  v. 
Midland  R.  Co.,  35  L.  T.  N.  S.  244;  Walker  v. 
Great  Western  R.  Co.,  8  U.  C.  C.  P.  161. 

Eunning  to  Catch  a  Train  does  not  constitute 
one  a  passenger  who  is  not  seen  by  the  train- 
men. Jones  v.  Boston,  etc.,  R.  Co.,  163  Mass. 
245- 

A  person  who  is  running  rapidly  from  the 
direction  of  a  public  street  across  a  track  on 
which  an  engine  and  cars  are  approaching, 
presumably  to  take  passage  upon  another  train 
that  is  about  to  start  on  the  track  beyond, 
is  not  a  passenger  within  the  meaning  of  the 
Massachusetts  Pub.  Stat.,  c.  112,  §  212,  so  as 
to  allow  recovery  for  his  death,  notwithstand- 
ing at  the  time  he  is  struck  and  killed  he  has  in 
his  pocket  a  ten-trip  ticket,  entitling  him  to 
ride  over  the  road  and  upon  a  train  which  he 
is  apparently  endeavoring  to  catch.  Webster 
v.  Fitchburg  R.  Co.,  161  Mass.  298. 

So  in  Schepers  v.  Union  Depot  R.  Co.,  126 
Mo.  665,  one  was  not  considered  a  passenger 
who,  intending  to  board  a  train,  ran  towards 
the  motor  car,  but  was  not  seen  by  the  con- 
ductor until  within  a  few  feet  of  the  car,  which 
was  not  slacked,  where  it  was  shown  that  the 
rear  car  of  the  electric  train  was  passing  over 
the  farther  crosswalk  of  a  street  crossing  at 
which  the  ordinance  required  it  to  stop  for 
passengers,  and  was  running  at  three  miles 
per  hour. 

Riding  to  Station  in  Company's  Stage.  —  Where 
a  railroad  company  runs  a  stage  for  the  pur- 
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the  offer  has  been  accepted  by  the  carrier.1 

b.  PURCHASE  OF  TICKET. — The  purchase  of  a  ticket  by  a  person,  enti- 
tling him  to  travel  between  two  stations,  creates  the  relation  of  carrier  and  pass- 
enger, with  all  the  duties  imposed  by  law  upon  each.8  But  it  is  not  necessary 
thai  the  ticket  should  have  been  purchased  from  the  carrier  himself3  or  an 
authorized  agent  of  the  carrier.4  Nor  is  it  necessary  that  the  ticket  be  actually 
paid  for  .it  the  time  of  its  purchase.5    Yet  the  actual  purchase  of  a  ticket  before 


pose  of  carrying  passengers  to  and  from  its 
depot,  a  person  who  is  riding  in  the  stage  to 
the  station  for  the  purpose  of  taking  passage 
on  a  train  is  a  passenger  and  entitled  to  re- 
cover damages  for  an  injury  received  through 
the  negligence  of  the  stage  driver,  though  he 
has  not  bought  a  ticket  nor  made  any  declara- 
tion of  his  intention  to  do  so.  Buffett  v.  Troy, 
etc.,  R.  Co.,  40  N.  Y.  16S,  affirming  36  Barb. 
(N.  Y.)  420. 

1.  Acceptance  for  Carriage  of  the  person  offer- 
ing himself  as  a  passenger  is  necessary.  Gard- 
ner v.  New  Haven,  etc.,  Co.,  51  Conn.  143,  50 
Am.  Rep.  12,  18  Am.  &  Eng.  R.  Cas.  170; 
Hoar  v.  Maine  Cent.  R.  Co.,  70  Me.  65. 

Stopping  upon  Intending  Passenger's  Signals.  — 
Where  a  person  desiring  to  enter  a  street  car 
signals  the  driver  to  stop,  and  the  driver  holds 
the  car,  the  instant  the  person  places  his  foot 
upon  the  step  of  the  car  he  is  a  passenger. 
The  signal  amounts  to  an  offer  or  request  to 
ride  in  that  car,  and  its  recognition  by  the  per- 
son in  charge  of  the  car  to  an  acceptance  of  the 
same.  Ganiard  v.  Rochester  City,  etc.,  R. 
Co.,  50  Hun  (N.  Y.)  22,  affirmed  in  121  N.  Y. 
661,  24  N.  E.  Rep.  1092. 

So  in  England  it  has  been  held  that  the 
driver  on  an  omnibus,  by  stopping  to  take  up 
the  plaintiff,  thereby  made  him  a  passenger. 
Brien  v.  Bennett,  8  C.  &  P.  724,  34  E.  C.  L.  603. 

But  the  fact  that  the  plaintiff  signaled  the 
■car  to  stop,  and  that  the  driver  intended  to  do 
so,  does  not  establish  the  relation.  Donovan 
v.  Hartford  St.  R.  Co.,  65  Conn.  201. 

Receiving  Passengers  from  Connecting  Line.  — 
A  company  receiving  upon  its  track  the  cars 
of  another  company,  placing  them  under  the 
•control  of  its  agents  and  servants,  and  draw- 
ing fhem  by  its  locomotive  over  its  own  road 
to  their  place  of  destination,  assumes  towards 
the  passengers  coming  upon  its  road  in  such 
cars  the  relation  of  common  carriers  of  pass- 
engers. Schopman  v.  Boston,  etc.,  R.  Corp., 
o,  Cush.  (Mass.)  24. 

A  passenger  who  has  been  carried  on  the 
line  of  a  railway  in  a  passenger  car  which  that 
company  switches  off  upon  the  line  of  a  con- 
necting railway  sustains  the  relation  of  pass- 
enger to  such  connecting  company  during  the 
time  the  car  is  stationary  and  he  remains  in  it, 
if,  according  to  the  usual  course  of  business, 
that  company  is  accustomed  to  receive  at  once 
cars  so  delivered  to  it,  couple  them  into  its 
trains,  and  carry  them  over  its  own  line.  This 
is  true  whether  the  passenger  at  the  time  of 
being  injured  has  procured  a  ticket  or  paid  his 
fare  for  a  passage  over  the  connecting  line  or 
not.  Chattanooga,  etc. ,  R.  Co.  v.  Huggins,  89 
Ga.  494,  52  Am.  &  Eng.  R.  Cas.  473. 

But  when  the  yard  master  of  a  private  cor- 
poration which  was  organized  for  mining  coal 
and  ore,  and  owns  a  railroad  used  exclusively 
for  transporting  such  productions,  without  au- 
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thority  from  the  officers  of  such  corporation 
permits  an  excursion  train  belonging  to  another 
corporation  to  go  over  its  road,  the  persons  on 
such  excursion  train  were  held  to  be  trespass- 
ers, not  passengers.  Vormus  v.  Tennessee, 
etc.,  R.  Co.,  97  Ala.  326. 

2.  Purchase  of  Ticket.  —  Wabash,  etc.,  R.  Co. 
v.  Rector,  104  111.  296,  9  Am.  &  Eng.  R. 
Cas.  264.  A  person  who  purchases  a  ticket  at 
the  office  of  the  company,  at  its  depot  or  sta- 
tion, is  then  to  be  considered  a  passenger. 
Poucher  v.  New  York  Cent.  R.  Co.,  49  N.  Y. 
263,  10  Am.  Rep.  364. 

See  also  infra,  this  section,  Persons  Riding 
on  Certain  Tickets;  also  the  title  Tickets  and 
Fares. 

The  Purchase  of  a  Round-trip  Ticket  does  not 
create  the  relation  of  carrier  and  passenger  as 
to  any  particular  train.  Spannagle  v.  Chicago, 
etc.,  R.  Co.,  31  111.  App.  460. 

A  Family  Commutation  Ticket,  which  on  its 
face  purports  to  be  for  the  exclusive  use  of  a 
man  and  family,  authorizes  a  son  who  is  re- 
siding with  the  father  as  a  member  of  his  fam- 
ily, to  travel  thereon,  notwithstanding  he  may 
have  attained  his  majority.  Chicago,  etc.,  R. 
Co.  v.  Chisholm,  79  111.  584. 

Possession  of  Baggage  Check.  —  And  it  has 
been  held  that  the  possession  of  a  baggage 
check,  and  the  testimony  of  the  baggage 
master  that,  when  required  by  a  passenger,  it 
was  his  custom  to  put  a  check  on  his  baggage 
and  give  a  duplicate  to  him,  were  sufficient  evi- 
dence that  the  person  possessing  the  check  was 
a  passenger  on  the  car.  Davis  v.  Cayuga,  etc.. 
R.  Co.,  10  How.  Pr.  (N.  Y.  Supreme  Ct.)  330. 

3.  Thus,  where  a  benefit  society  hired  a  train 
for  an  excursion,  and  the  tickets  were  sold  by 
the  treasurer  of  the  society,  from  whom  the 
plaintiff  bought  one,  it  was  held  that  this  was 
evidence  for  the  jury  that  the  defendant  was  a 
passenger.  Skinner  v.  London,  etc.,  R.  Co.,  5 
Exch.  787. 

4.  Riding  on  Ticket  Purchased  of  Scalper.  —  One 

who  purchases  a  ticket  from  a  scalper  in  a 
state  where  such  sale  is  not  unlawful  is  en- 
titled to  be  carried  and  considered  a  passenger 
when  riding  on  such  ticket  in  another  state, 
over  the  line  by  which  such  ticket  was  issued, 
even  though  in  the  latter  state  by  statute  the 
sale  would  have  been  unlawful.  Sleeper 
Pennsylvania  R.  Co.,  100  Pa.  St.  259,  45  Am. 
Rep.  380,  9  Am.  &  Eng.  R.  Cas.  291.  So  tick- 
ets sold  by  a  person  not  a  regular  dealer 
therein  may  have  the  effect  of  creating  the  re- 
lation of  carrier  and  passenger,  notwithstand- 
ing a  statute  making  it  unlawful  for  any  per- 
son other  than  a  duly  authorized  agent  of  the 
carrier  "  to  sell  or  deal  in  "  tickets.  State  v. 
Clarke,  109  N.  Car.  739,  note;  State  v.  Ray, 
109  N.  Car.  736. 

5.  One  who  purchases  a  ticket  of  an  agent 
and  promises  to  pay  for  it  on  his  return  must 
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entering  the  train  is  not  always  necessary  to  constitute  the  relation.1 

c.  Entry  into  Carrier's  Vehicle. — While  actual  entry  into  the  carrier's 
vehicle  of  carriage  is  not  always  necessary  to  create  the  relation  of  carrier  and 
passenger,2  and  one  may  become  a  passenger  before  entering  the  car3  or  before 
transportation  has  actually  commenced,4  as  when  he  is  waiting  in  the  waiting 
room  to  take  the  train  5  or  going  from  the  ticket  office  to  take  a  seat  in  a  car ; 6 


T)e  treated  as  a  purchaser  of  the  ticket,  where 
the  testimony  shows  that  there  was  not  time 
to  pay  for  the  ticket  before  the  starting  of  the 
train,  and  that  he  afterwards  did  pay  for  the 
ticket.  Ellsworth  v.  Chicago,  etc.,  R.  Co., 
(Iowa  1895)  63  N.  W.  Rep.  584. 

1.  Actual  Purchase  of  Ticket  Not  Always  Nec- 
essary. —  It  is  the  right  of  every  citizen  prima 
facie  to  become  a  passenger  on  a  railway  train, 
and  the  purchase  of  a  ticket  is  not  always  nec- 
essary to  create  the  relation  of  carrier  and 
passenger. 

United  States.  —  The  Wasco,  53  Fed.  Rep. 
546. 

Illinois.  —  Spannagle  v.  Chicago,  etc.,  R. 
Co.,  31  111.  App.  460. 

Iowa.  — Allender  v.  Chicago,  etc.,  R.  Co.,  37 
Iowa  264. 

Indiana.  —  Lake  Erie,  etc.,  R.  Co.  v.  Mays, 
4  Ind.  App.  413. 

Massachusetts. — Jones  v.  Boston,  etc.,  R. 
■Co.,  163  Mass.  245. 

Missouri.  —  Cross  v.  Kansas  City,  etc.,  R. 
Co.,  56  Mo.  App.  664. 

New  York.  —  Schurr  v.  Houston,  (Buffalo 
Super.  Ct.)  10  N.  Y.  St.  Rep.  262. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Washing- 
ton, (Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  719. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Grose- 
close,  88  Va.  267;  Norfolk,  etc.,  R.  Co.  v.  Gal- 
liher,  89  Va.  639. 

The  Possession  of  a  Ticket  Is  Immaterial  as  con- 
stituting the  relation  where  the  person  was 
lawfully  on  a  proper  train  with  the  knowledge 
of  the  company,  for  the  purpose  of  being  trans- 
ported as  a  passenger.  Secord  v.  St.  Paul, 
etc.,  R.  Co.,  5  McCrary  (U.  S.)  515,  18  Fed. 
Rep.  221. 

It  is  enough,  to  fix  the  liability  of  a  carrier 
for  injuries  occasioned  by  the  negligence  of  its 
servants,  that  the  passenger  be  lawfully  on  the 
train,  whether  by  reason  of  having  paid  his 
passage-money  or  by  permission  or  invitation 
of  officers  or  agents  of  the  company.  Prince 
v.  International,  etc.,  R.  Co.,  64  Tex.  144,  21 
Am.  &  Eng.  R.  Cas.  152. 

Under  the  Statute  of  Texas  (Sayle's  Civ.  Stat., 
art.  4258/',  §  9),  one  who  in  good  faith  boards 
a  passenger  train  without  a  ticket,  intending 
to  pay  his  fare  to  conductor,  is  a  passenger. 
Houston,  etc.,  R.  Co.  v.  Washington,  (Tex. 
Civ.  App.  1895)  30  S.  W.  Rep.  719. 

2.  Allender?'.  Chicago,  etc.,  R.  Co.,  37  Iowa 
264;  Baltimore,  etc.,  R.  Co.  v.  State,  63  Md. 
135,  21  Am.  &  Eng.  R.  Cas.  202;  Warren  v. 
Fitchburg  R.  Co.,  8  Allen  (Mass.)  227;  Mur- 
phy v.  St.  Louis,  etc.,  R.  Co.,  43  Mo.  App.  342; 
Gordon  v.  Grand  St.,  etc.,  R.  Co.,  40  Barb. 
<N.  Y.)  546;  Norfolk,  etc.,  R.  Co.  v.  Galliher, 
89  Va.  639. 

3.  Warren  v.  Fitchburg  R.  Co.,  8  Allen 
<Mass.)  227,  85  Am.  Dec.  700;  Rogers  v.  Ken- 
nebec Steamboat  Co.,  86  Me.  261. 

Even  Before  Purchase  of  Ticket  one  who  in 


good  faith  applies  to  an  agent  for  a  ticket  for 
a  passage  on  the  caboose  of  a  freight  car,  and 
is  referred  by  the  agent  to  the  conductor,  is  a 
passenger,  and  may  recover  for  an  injury  re- 
ceived before  getting  on  the  train.  Allender 
v.  Chicago,  etc.,  R.  Co.,  37  Iowa  264,  8  Am. 
Ry.  Rep.  115. 

4.  Rogers  v.  Kennebec  Steamboat  Co.,  86 
Me.  261. 

5.  Being  within  the  Waiting  Room,  waiting  to 
take  the  cars,  is  as  effectual  to  make  a  person 
a  passenger  as  if  he  were  within  the  body  of  one 
of  the  cars.  Gordon  v.  Grand  St.,  etc.,  R.  Co.. 
40  Barb.  (N.  Y.)  546. 

A  person  who  has  purchased  a  railroad 
ticket  and  is  present  at  the  ordinary  point  of 
departure  to  take  a  train  is  a  passenger.  Cen- 
tral R.,  etc.,  Co.  v.  Perry,  58  Ga.  461;  Carpen- 
ter -'.  Boston,  etc.,  R.  Co.,  97  N.  Y.  494,  49 
Am.  Rep.  540,  21  Am.  &  Eng.  R.  Cas.  331. 

Waiting  at  Place  Other  than  Waiting  Room.  — 
Where  a  woman,  while  waiting  for  a  train,  left 
the  waiting  room,  which  was  being  cleaned, 
and  by  direction  of  the  station  agent  entered  a 
vacant  car  standing  by  the  station  platform, 
it  was  held  that  such  person  was  a  passenger 
while  in  the  car.  Shannon  v.  Boston,  etc.,  R. 
Co.,  78  Me.  52,  23  Am.  &  Eng.  R.  Cas.  511. 

But  where  a  person,  instead  of  waiting  in  the 
station  house  for  a  train,  remained  at  a  board- 
ing house  some  two  or  three  hundred  feet  from 
the  depot,  until  the  arrival  of  the  train,  and  en- 
deavored to  get  on  the  train  after  it  was  in  mo- 
tion, and  was  injured,  he  was  held  not  to  be  a 
passenger.  Spannagle  v.  Chicago,  etc.,  R. 
Co.,  31  111.  App.  460. 

6.  Baltimore,  etc.,  R.  Co.  v.  State,  63  Md. 
135,  21  Am.  &  Eng.  R.  Cas.  202. 

One  Who  Has  Purchased  a  Ticket  and  is  Passing 
from  the  Office  where  the  purchase  was  made 
to  the  train  to  take  his  seat  in  the  cars,  on  the 
premises  belonging  to  the  company,  connected 
with  the  railroad,  and  under  the  direction  of 
the  company's  agent,  given  to  him  as  a  pass- 
enger, is  a  passenger  and  entitled  to  the  rights 
of  a  passenger  while  so  passing.  Warren  v. 
Fitchburg  R.  Co.,  8  Allen  (Mass.)  227,  85  Am. 
Dec.  700.  In  Chicago,  etc.,  R.  Co.  v.  Chancel- 
lor, 60  111.  App.  525,  the  deceased  was  walking 
across  one  of  the  appellant's  tracks  at  a  railroad 
station,  under  circumstances  that  warranted  the 
jury  in  finding  that  she  was  about  to  take  pass- 
age upon  a  train  of  the  defendant  then  waiting 
for  the  reception  of  passengers.  A  freight 
train  belonging  to  the  appellant,  coming  along 
a  track  parallel  to  the  one  over  which  the  de- 
ceased was  walking,  was  switched  onto  the  last- 
mentioned  track,  and  li.u  king  along  it,  struck 
her  and  caused  her  death.  She  was  properly 
deemed  to  be  a  passenger  for  whose  safety  the 
appellant  was  bound  to  exercise  the  highest 
degree  of  diligence. 

But  in  Indiana  Cent.  R.  Co.  v.  Hudelson,  13 
Ind.  325,  74  Am.  Dec.  254,  a  contrary  view 
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yet    the  fact  of   entering  a  carrier's  vehicle  of   transportation 1    in  good 


seems  to  have  been  adopted,  and  it  was  held 
that  where  the  plaintiff,  without  having  pro- 
cured a  ticket,  was  crossing  a  side  track  of 
a  railroad  to  get  upon  a  passenger  train  at  its 
usual  place  of  stopping  on  the  main  track,  but 
by  the  negligence  of  the  employees  of  the  corn- 
pan;,  a  s\\  iti  li  had  been  left  open,  and  the  train 
was  thrown  upon  the  side  track,  and  the  plain- 
tiff run  over,  he  was  not  a  passenger  at  the 
time  of  the  injury,  and  his  right  to  cross  the 
side  track  was  only  the  right  that  persons  have 
to  cross  a  railroad  at  a  public  street  orhighway. 

Passenger  within  Meaning  of  Accident  Policy. 
—  A  person  who  is  injured  while  walking  from 
a  connecting  steamboat  to  a  railway  by  the 
customary  route,  is  injured  while  traveling  by 
public  conveyance  as  a  passenger,  within  the 
meaning  of  a  policy  which  insures  against  per- 
sonal injuries  when  caused  by  an  accident 
while  traveling  "  by  public  or  private  con- 
veyances provided  for  the  transportation  of 
passengers."  Northrup  v.  Railway  Pass. 
Assur.  Co.,  43  N.  Y.  516,  3  Am.  Rep.  724,  re- 

•  ting  2  Lans.  (N.  Y.)  166.  See  also  the  title 
Accident  Insurance,  vol.  1,  p.  305. 

1.  Lake  Erie,  etc.,  R.  Co.  v.  Mays,  4  Ind. 
App.  413;  Lake  Shore,  etc.,  R.  Co.  v.  Foster, 
104  Ind.  307;  Union  Pac.  R.  Co.  v.  Nichols,  8 
Kan.  505,  12  Am.  Rep.  475;  Buffett  v.  Troy, 
etc.,  R.  Co.,  40  N.  Y.  168;  Nashville,  etc.,  R. 
Co.  v.  Messino,  1  Sneed  (Tenn.)  220.  And 
this  is  true  whether  the  person  is  either 
with  or  without  a  ticket.  Cross  v.  Kansas 
City,  etc.,  R.  Co.,  56  Mo.  App.  664;  Houston, 
etc.,  R.  Co.  v.  Washington,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  719. 

Thus  the  relation  of  carrier  and  passenger 
arises  when  one  goes  upon  a  steamboat  used 
for  carrying  passengers,  in  good  faith,  intend- 
ing to  take  passage  thereon.  Cleveland  v. 
New  Jersey  Steamboat  Co.,  68  N.  Y.  306,  re- 
versing Cleveland  v.  New  Jersey  Steamboat 
Co.,  5  Hun  (N.  Y.)  523.  So  when  a  traveler 
has  been  invited  to  enter  a  car,  or  enters  it 
in  obedience  to  the  announcement  that  it  is 
ready  to  receive  passengers,  the  relation  of 
carrier  and  passenger  is  created.  Hannibal, 
etc.,  R.  Co.  v.  Martin,  11  111.  App.  386. 

In  the  Act  of  Entering  the  Vehicle.  —  One  is  a 
passenger  in  a  street  car  who  is  in  the  act 
of  stepping  on  the  platform,  the  car  having 
stopped  for  him.  In  case  of  an  accident  when 
stepping  on,  his  rights  are  those  of  a  passen- 
ger. McDonough  v.  Metropolitan  R.  Co.,  137 
Mass.  210,  21  Am.  &  Eng.  R.  Cas.  354;  Smith 
v.  St.  Paul  City  R.  Co.,  32  Minn.  1,  50  Am. 
Rep.  550,16  Am.  &  Eng.  R.  Cas.  310;  Brien  v. 
Bennett,  8  C.  &  P.  724,  34  E.  C.  L.  603.  And 
so  a  person  upon  the  gangplank  of  a  steam- 
boat, going  thereon  for  the  purpose  of  taking 
passage,  must  be  considered  a  passenger. 
Rogers  z\  Kennebec  Steamboat  Co.,  86  Me.  261. 

Boarding  Moving  Car.  —  A  company  is  not 
bound  to  hold  a  train  for  one  who  has  not  put 
himself  in  the  relation  of  a  passenger.  Span- 
nagle  v.  Chicago,  etc.,  R.  Co.,  31  111.  App.  460. 
And  a  person  who  gets  upon  a  train  after  it 
has  started  does  not  become  a  passenger  until 
he  reaches  a  place  of  safety  inside.  Merrill  v. 
Eastern  R.  Co.,  139  Mass.  238,  52  Am.  Rep. 
705.  Yet  one  who  does  safely  board  a  moving 
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train,  having  a  ticket,  must  be  considered  a 
passenger.    Sharer  v.  Paxson,  171  Pa.  St.  26. 

One  is  not  a  passenger  who  attempts  to  get 
on  a  street  car  while  it  is  moving  at  the  rate  of 
six  miles  an  hour,  Baltimore  Traction  Co.  v. 
State,  78  Md.  409;  or  who  attempts  to  board  a 
moving  street  car,  not  having  indicated  his  in- 
tention to  do  so  in  time  to  enable  the  persons 
in  charge  to  stop  the  car  at  a  proper  place, 
Schepers  v.  Union  Depot  R.  Co.,  126  Mo.  665, 
2  Am.  &  Eng.  R.  Cas.  N.  S.  9;  or  who,  as  an 
intending  passenger,  arrived  in  haste  at  a  sta- 
tion just  as  his  train  was  pulling  out,  and  on 
being  asked  by  the  engineer  if  he  was  a  pass- 
enger for  the  train,  answered  in  the  affirma- 
tive, whereupon,  the  engineer  having  slowed, 
up  the  train,  he  inadvertently  got  upon  the 
front  platform  of  the  express  car,  from  which, 
owing  to  its  condition  due  to  ice  upon  the  rail- 
ing and  the  platform,  he  was  thrown  and  in- 
jured. Ohio,  etc.,  R.  Co.  v.  Allender,  59  I1L 
App.  620. 

But  a  person  who  waits  at  a  flag  station  to- 
board  a  freight  train,  and  on  the  invitation  of 
the  conductor  attempts  to  board  the  train  mov- 
ing at  the  rate  of  four  miles  an  hour,  has  been 
held  to  be  a  passenger.  Murphy  v.  St.  Louis, 
etc.,  R.  Co.,  43  Mo.  App.  342. 

Time  and  Place  of  Entry.  —  And  an  Instruc- 
tion which  declares  in  effect  that  if  the  plaintiff 
got  on  the  steps  of  the  car  for  the  purpose  of 
getting  upon  the  platform  as  a  passenger,  with, 
the  intention  of  paying  his  fare  when  called 
upon,  he  became  a  passenger  without  regard 
to  how,  when,  or  where  he  got  upon  the  step, 
wholly  ignores  the  fact  whether  or  not  the  de- 
fendant ever  agreed  to  accept  the  plaintiff  as  a. 
passenger,  or  did  anything  indicating  such  an 
intention,  and  is  erroneous.  Schaefer  v.  St. 
Louis,  etc.,  R.  Co.,  128  Mo.  64. 

If  a  company  permits  passengers  to  take 
trains  at  a  place  which  is  not  a  depot,  a  person 
taking  the  train  at  such  place  is  not  a  tres- 
passer; and  when  he  has  reached  in  safety  the 
inside  of  a  passenger  car,  he  then,  if  not  be- 
fore, becomes  a  passenger.  Dewire  v.  Boston, 
etc.,  R.  Co.,  148  Mass.  343,  37  Am.  &  Eng.  R. 
Cas.  57. 

So  one  is  a  passenger  who  enters  a  car 
made  up  for  its  usual  run  and  ready  for  the 
reception  of  passengers,  intending  to  ride  in 
such  car  to  another  station,  and  being  willing 
and  able  to  pay  his  fare,  notwithstanding  the 
car  is  not  drawn  up  to  the  station  platform,  Mis- 
souri, etc.,  R.  Co.  v.  Simmons,  (Tex.  Civ.  App. 
1896)  33  S.  W.  Rep.  1096;  or  who,  seeking  to 
board  a  train  at  night,  and  finding  no  one  to  in- 
form him  how  to  reach  the  sleeping  car  attached 
to  the  train,  which  is  left  standing  outside  of  the 
yards,  and  to  which  a  sidewalk,  erected  by  the 
company  under  a  contract  with  the  city,  leads 
in  a  direct  route,  follows  such  route,  and  by 
reason  of  defective  or  insufficient  lights  at  the 
station  approach,  falls  and  is  injured,  Moses 
v.  Louisville,  etc.,  R.  Co.,  39  La.  Ann.  649,  30 
Am.  &  Eng.  R.  Cas.  556. 

But  one  cannot  be  considered  a  passenger, 
who,  without  having  procured  a  ticket,  was 
crossing  a  side  track,  in  the  night,  to  get  upon 
a  passenger  train  at  its  usual  stopping  place 
on  the  main  track;  when  by  the  negligence  of 
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faith  1  to  take  passage  thereon  makes  one  a  passenger.    A  person,  therefore, 


the  employees  of  the  company  a  switch  had 
been  left  open,  and  the  train,  being  thrown  upon 
the  side  track,  ran  against  the  plaintiff  and 
broke  his  leg,  Indiana  Cent.  R.  Co.  v.  Hudel- 
■son,  13  Ind.  325;  or  who  endeavors  to  get  upon 
a  car  without  the  knowledge  of  the  trainmen, 
the  car  having  stopped  for  the  purpose  of  dis- 
charging passengers  at  a  station,  but  where  it 
was  not  the  custom  to  stop  for  receiving  pass- 
engers, notwithstanding  the  fact  that  he  has  a 
ticket,  Jones  v.  Boston,  etc.,  R.  Co.,  163  Mass. 
245;  or  who,  having  purchased  no  ticket  and 
paid  no  fare,  goes  to  a  caboose  attached  to  a 
freight  train,  and,  without  the  knowledge  of 
those  in  charge  of  such  train,  attempts  to  get 
into  said  car  at  a  place  where  the  company  is 
not  accustomed  to  receive  passengers,  Haase 
■v.  Oregon  R.,  etc.,  Co.,  19  Oregon  354,  44  Am. 
&  Eng.  R.  Cas.  360;  or  who,  by  signals, 
causes  a  passenger  train  to  stop  at  night  at  a 
point  not  a  stopping-place,  and  while  endeavor- 
ing to  enter,  though  with  reasonable  caution, 
is  injured  by  the  sudden  starting  of  the  train, 
his  purpose  being  unknown  to  the  trainmen, 
Georgia  Pac.  R.  Co.  v.  Robinson,  68  Miss. 
643;  and  in  this  case  it  was  also  held  that 
the  facts  that  plaintiff  succeeded  in  entering  the 
car,  and  that  the  conductor,  finding  him  there, 
collected  fare  from  him  as  from  other  passen- 
gers, could  not  give  color  to  the  past  occur- 
rences which  had  resulted  in  his  injury. 

Entry  on  Invitation  or  by  Consent  of  Carrier's 
Employees.  —  One  is  ordinarily  considered  a 
passenger,  in  some  respects  at  least,  who  en- 
ters the  carrier's  vehicle  to  ride  therein  to  a 
certain  point,  at  the  invitation  or  by  the  con- 
sent of  the  carrier's  employees  in  charge  of 
the  means  of  transportation. 

Alabama. — Alabama  G.  S.  R.  Co.  v.  Yar- 
brough,  83  Ala.  238,  3  Am.  St.  Rep.  715. 

Georgia.  — Atlanta,  etc.,  R.  Co.  v.  Fuller,  92 
Ga.  482. 

Illinois.  — Ohio,  etc.,  R.  Co.  v.  Allender,  59 
111.  App.  620. 

Indiana.  — Chicago,  etc.,  R.  Co.  v.  Field,  7 
Ind.  App.  172. 

Louisiana.  —  Thompson  v.  Yazoo,  etc.,  R. 
Co.,  47  La.  Ann.  1107. 

Massachusetts. — Wilton  v.  Middlesex  R. 
Co.,  107  Mass.  108,  9  Am.  Rep.  II. 

Michigan.  — Ecliff  v.  Wabash,  etc.,  R.  Co., 
64  Mich.  196. 

Minnesota.  —  Gradin  v.  St.  Paul,  etc.,  R.  Co., 
30  Minn.  217,  11  Am.  &  Eng.  R.  Cas.  644. 

Mississippi.  — Hurt  v.  Southern  R.  Co.,  40 
Miss.  391. 

Missouri. — Muehlhausen  v.  St.  Louis  R.  Co., 
91  Mo.  332,  28  Am.  &  Eng.  R.  Cas.  157;  White- 
head v.  St.  Louis,  etc.,  R.  Co.,  99  Mo.  263,  39 
Am.  &  Eng.  R.  Cas.  410. 

Nebraska.  —  Woolsey  v.  Chicago,  etc.,  R. 
Co.,  39  Neb.  798. 

New  Jersey.  —  Danbeck  v.  New  Jersey  Trac- 
tion Co.,  57  N.  J.  L.  463. 

Texas.  — Texas,  etc.,  R.  Co.  v.  Hayden,  6 
Tex.  Civ.  App.  745;  Prince  v.  International, 
etc.,  R.  Co.,  64  Tex.  144,  21  Am.  &  Eng.  R. 
Cas.  152 

And  this  is  so  even  though  such  person  has 
paid  no  fare,  Muehlhausen  v.  St.  Louis  R.  Co., 


91  Mo.  332,  28  Am.  &  Eng.  R.  Cas.  157;  and 
though  the  train  is  not  intended  and  operated  for 
the  carriage  of  passengers,  Alabama  G.  S.  R.  Co. 
v.  Yarbrough,  83  Ala.  238,  3  Am.  St.  Rep.  715. 
But  the  invitation  or  consent  must  be  by  one 
having  the  right  or  authority  to  give  it,  Snyder 
v.  Hannibal,  etc.,  R.  Co.,  60  Mo.  413;  such  as 
a  conductor,  Danbeck  v.  New  Jersey  Traction 
Co.,  57  N.  J.  L.  463;  a  street-car  driver,  Wilton 
v.  Middlesex  R.  Co.,  107  Mass.  108,  9  Am. 
Rep.  11;  or  a  general  agent  of  the  company, 
Thompson  v.  Yazoo,  etc.,  R.  Co.,  47  La.  Ann. 
1107.  For  the  owner  of  a  vehicle  or  conveyance 
of  any  sort  is  not  liable  for  the  negligence  of 
his  servant  in  the  transportation  of  passengers 
received  by  the  servant,  without  an  express  or 
implied  authority  to  receive  them.  Lygo  v. 
Newbold,  9  Exch.  306;  Satterlee  v.  Groat,  I 
Wend.  (N.  Y.)  272;  Dwight  v.  Brewster,  1 
Pick.  (Mass.)  50,  11  Am.  Dec.  133;  Chicago, 
etc.,  R.  Co.  v.  Bryant,  65  Fed.  Rep.  969. 

One  upon  a  train  with  the  consent  or  permis- 
sion of  the  conductor,  though  not  a  passenger 
in  the  ordinary  sense  of  the  term,  is  not  a  tres- 
passer; at  least  in  the  absence  of  proof  that 
the  conductor  was  without  authority  to  give 
such  permission.  Gradin  v.  St.  Paul,  etc.,  R. 
Co.,  30  Minn.  217,  11  Am.  &  Eng.  R.  Cas.  644. 
An  engineer  has  no  authority  ordinarily  to 
bind  a  carrier  by  an  invitation  to  a  person  to 
get  upon  his  train  and  become  a  passenger. 
Chicago,  etc.,  R.  Co.  v.  Michie,  83  111.  428; 
Chicago,  etc.,  R.  Co.  v.  Casey,  9  111.  App.  632; 
Ohio,  etc.,  R.  Co.  v.  Allender,  59  111.  App.  620. 
Nor  has  a  baggage  master  connected  with  a 
train,  but  not  shown  to  have  been  put  in 
charge  of  the  same,  such  authority.  Reary  v. 
Louisville,  etc.,  R.  Co.,  40  La.  Ann.  32,  34  Am. 
&  Eng.  R.  Cas.  277,  8  Am.  St.  Rep.  497. 

A  superintendent  of  construction  who  re- 
quests a  bridge  superintendent,  in  the  course 
of  his  employment,  to  go  to  a  point  on  the  line 
where  the  construction  is  incomplete,  does  not 
on  behalf  of  the  company  invite  the  bridge 
superintendent  to  become  a  passenger.  Evans- 
ville,  etc.,  R.  Co.  v.  Barnes,  137  Ind.  306. 

One  Boarding  a  Train  without  Permission  or 
knowledge  of  the  conductor  is  a  passenger  as 
much  as  if  he  had  paid  fare,  if  the  conductor, 
after  he  knows  of  his  presence,  allows  him  to 
remain  as  such.  Sherman  v.  Hannibal,  etc., 
R.  Co.,  72  Mo.  65,  37  Am.  Rep.  423;  Muehl- 
hausen v.  St.  Louis  R.  Co.,  91  Mo.  332. 

Even  if  a  person  knows  he  is  on  a  train  in 
violation  of  the  company's  rules,  still,  being 
there  with  the  consent  of  the  master  of  the  train, 
the  company  owes  him  at  least  ordinary  care. 
Whitehead  v.  St.  Louis,  etc.,  R.  Co.,  99  Mo. 
263,  39  Am.  &  Eng.  R.  Cas.  410. 

1.  Good  Faith  on  Part  of  Person  Entering.  —  A 
person  who  enters  the  coach  of  a  carrier  with- 
out any  lawful  right  or  without  any  intention 
of  paying  fare,  or  remains  there  after  he  has 
no  lawful  right  thereon  and  has  been  ordered 
to  leave,  ought  to  be  considered  a  trespasser. 
Higley  v.  Gilmer,  3  Mont.  90,  35  Am.  Rep.  450. 

Where  it  appeared  that  the  plaintiff,  having 
a  pass  over  the  defendant's  railway  to  Troy, 
hearing  the  call  "  All  out  for  Troy,"  got  on 
the  train  which  moved  in  the  opposite  direction 
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who  by  mistake  gets  upon  a  passenger  train  other  than  the  one  he  intended  to 
take  passage  on,  is  a  passenger  upon  the  train  he  is  on.1 

,/.  PAYMENT  OF  FARE.  —  The  actual  payment  of  fare  is  not  essential  to 
the  establishment  <>f  the  relation  of  carrier  and  passenger.2    Nevertheless,  the 


ii>  a  water  tank  for  water  for  the  engine,  and 
was  injured  before  the  train  returned  to  the 
station,  the  relation  which  the  plaintiff  sus- 
tain* il  I"  l he  railroad,  whether  as  passenger  or 
trespasser,  will  depend  on  his  reasonable  belief 
that  the  train  was  about  to  depart  for  Troy, 
justified  by  some  conduct  on  the  part  of  the  de- 
fendant's officers  or  servants  having  control  of 
the  movements  of  the  tiain.  Brown  v.  Scar- 
boro,  97  Ala.  316,  58  Am.  &  Eng.  R.  Cas.  364. 

Boarding  Train  Which  Does  Not  Stop  at  Passen- 
ger's Station.  —  Where  a  passenger  has  full 
knowledge  that  a  schedule  has  been  changed 
so  that  one  train  each  way  will  not  stop  at  all 
stations,  and  that  there  are  other  trains  giving 
ample  accommodation,  but  where  he  persists 
in  entering  the  train  which  does  not  stop  at  the 
Station  at  which  he  wishes  to  get  off,  and  re- 
fuses to  leave  after  notice  that  it  will  not 
stop  at  his  station,  he  is  a  trespasser.  Texas, 
etc.,  R.  Co.  v.  White,  4  Tex.  App.  Civ.  Cas., 
8  451 ;  Chicago,  etc.,  R.  Co.  v.  Bills,  104  Ind.  13. 

But  in  The  Wasco,  53  Fed.  Rep.  546,  it  was 
decided  that  where  a  person  boards  a  steamer, 
and  learns  that  a  certain  landing  where  he  in- 
tends to  stop  is  without  the  steamer's  route, 
and  that  he  must  pay  extra  fare  in  order  to  stop 
there,  and  he  declines  to  do  so,  but  does  not 
change  his  purpose  of  taking  passage,  he  must 
be  considered  a  passenger  from  the  time  he 
goes  on  board,  and  as  such  can  hold  the 
steamer  responsible  for  negligence  whereby 
he  is  injured. 

Getting  on  Fast  Mail  Train  to  Transact  Private 
Business  during  one  of  its  fixed  stops  at  a  sta- 
tion, where  these  stops  are  too  short  for  one  to 
transact  his  business  and  get  safely  back,  will 
not  put  such  a  one  in  the  position  of  a  passen- 
ger. Coleman  v.  Georgia  R.,  etc.,  Co.,  84  Ga. 
1,  40  Am.  &  Eng.  R.  Cas.  690.  And  compare 
Pittsburgh,  etc.,  R.  Co.  v.  Krouse,  30  Ohio  St. 
222,  15  Am.  Ry.  Rep.  298. 

1.  Person  on  Wrong  Train, — Columbus,  etc., 
R.  Co.  v.  Powell,  40  Ind.  37;  Cincinnati,  etc., 
R.  Co.  v.  Carper,  112  Ind.  26,  2  Am.  St.  Rep. 
144,  31  Am.  &  Eng.  R.  Cas.  36;  Arnold  v. 
Pennsylvania  R.  Co.,  115  Pa.  St.  135,  2  Am. 
St.  Rep.  542,  28  Am.  &  Eng.  R.  Cas.  189;  Lake 
Shore,  etc.,  R.  Co.  v.  Rosenzweig,  113  Pa.  St. 
519,  26  Am.  &  Eng.  R.  Cas.  489;  International, 
etc.,  R.  Co.  v.  Gilbert,  64  Tex.  536,  22  Am.  & 
Eng.  R.  Cas.  405. 

Taking  Passage  on  a  Train  Not  Provided  for 
Passengers,  without  being  advised  that  he  is  not 
permitted  to  ride  thereon,  does  not  prevent  one 
from  being  considered  as  a  passenger  while  so 
riding.  Washburn  v.  Nashville,  etc.,  R.  Co., 
3  Head  (Tenn.)  638,  75  Am.  Dec.  784;  Boggess 
v.  Chesapeake,  etc.,  R.  Co.,  37  W.  Va.  297.  But 
the  rule  is  different  where  the  person  has  no  right 
so  to  believe,  or  is  informed  to  the  contrary. 
Railroad  Co.  v.  Meacham,  91  Tenn.  428;  Trot- 
linger  v.  East  Tennessee,  etc.,  R.  Co.,  11  Lea 
(Tenn.)  533,  13  Am.  &  Eng.  R.  Cas.  49;  Toledo, 
etc.,  R.  Co.  v.  Brooks,  81  111.  245;  Houston, 
etc.,  R.  Co.  v.  Moore,  49  Tex.  31,  30  Am.  Rep. 
98;  Gulf,  etc.,  R.  Co.  v.  Campbell,  76  Tex.  174, 


41  Am.  &  Eng.  R.  Cas.  100;  McVeety  v.  St. 
Paul,  etc.,  R.  Co.,  45  Minn.  268,  22  Am.  St. 
Rep.  728,  47  Am.  &  Eng.  R.  Cas.  471.  See 
also  infra,  this  section,  Riding  on  Freight 
Trains. 

But  the  failure  of  those  in  charge  of  a  train 
on  which  a  person  had  wrongfully  taken  pass- 
age, to  warn  him  to  get  off,  cannot  be  construed 
into  a  permission  to  become  a  passenger  on  the 
train.  Brown  v.  Scarboro,  97  Ala.  316,  58  Am. 
&  Eng.  R.  Cas.  364. 

On  Train  Not  Stopping  at  Station  Named  in 
Ticket.  —  The  mere  purchase  of  a  ticket  to  a 
certain  station  does  not  create  a  contract  on 
the  part  of  the  railroad  company  to  carry  the 
passenger  on  a  train  that  does  not  stop  at  that 
station,  and  it  may  be  negligence  for  the  pass- 
enger to  get  on  such  train;  yet  if  he  does  so, 
the  taking  and  punching  his  ticket  by  the  con- 
ductor, after  examining  it,  so  that  he  cannot 
ride  on  another  train,  is  sufficient  acceptance 
of  him  as  a  passenger.  Schurr  v.  Houston, 
(Buffalo  Super.  Ct.)  10  N.  Y.  St.  Rep.  262. 

But  where  a  person  who  has  purchased  a 
railroad  ticket  for  a  designated  station,  with- 
out making  any  inquiries  or  ascertaining  what 
trains  stop  at  the  station  to  which  he  desires 
to  go,  subsequently  takes  his  seat  in  a  train 
which  does  not  stop  at  the  station  for  which  he 
has  a  ticket,  and  such  person  refuses  to  pay 
his  fare,  on  the  demand  of  the  conductor,  to 
the  next  station  at  which  the  train  is  to  stop, 
and  also  refuses  to  leave  the  train  when  re- 
quested to  do  so  by  the  conductor  after  he  has 
stopped  it  at  a  suitable  place  for  that  purpose, 
he  is  a  trespasser.  Atchison,  etc.,  R.  Co.  v. 
Gants,  38  Kan.  608,  5  Am.  St.  Rep.  780,  34 
Am.  &  Eng.  R.  Cas.  290. 

2.  Payment  of  Fare  Is  Not  Necessary  to  consti- 
tute one  a  passenger;  it  is  enough  that  the  per- 
son is  being  lawfully  carried  as  a  passenger. 

England.  — Austin  v.  Great  Western  R.  Co., 
L.  R.  2  Q.  B.  442. 

From  the  case  of  The  Lion,  17  W.  R.  993,  it 
would  seem  that  payment  of  fare  is  not  neces- 
sarily a  test  of  what  constitutes  a  passenger. 
Any  one,  other  than  the  officers  and  crew, 
being  carried  by  a  ship,  and  towards  whom 
the  owners  have,  during  the  voyage,  any  obli- 
gation or  duty,  would  probably  be  a  passenger 
within  §  379  of  the  Merchants'  Shipping  Act  of 
1854.    Stroud's  Jud.  Diet.  569. 

Where  the  carrier  has  contracted  to  carry  an 
individual  whose  fare  is  agreed  to  be  paid  by 
the  person  with  whom  the  contract  is  made, 
the  carrier  is  liable  to  the  individual  who  is  so 
received  for  carriage,  to  the  same  extent  as  if 
he  had  personally  paid  fare  before  coming 
upon  the  carrier's  premises  or  entering  its 
cars.  Austin  v.  Great  Western  R.  Co.,  L.  R. 
2  Q.  B.  442;  Great  Northern  R.  Co.  v.  Harri- 
son, 10  Exch.  376;  Marshall  v.  York,  etc.,  R. 
Co.,  ii  C.  B.  655,  73  E.  C.  L.  655;  Skinner;'. 
London,  etc.,  R.  Co.,  5  Exch.  787. 

See  also  infra,  this  section,  Persons  Riding 
Gratuitously. 

United  States.— The  Wasco,  53  Fed.  Rep.  546. 
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payment  of  fare  to  the  proper  person  and  receipt  of  the  same  constitute  unequiv- 
ocal evidence  of  the  existence  of  the  relation,1  and  unless  the  payment  is  either 
made  or  waived,  the  fare  must  some  time  be  paid  or  tendered,2  though  it  need 
not  be  paid  in  coin,3  or  even  in  money,  for  any  valuable  consideration  moving 
from  the  person  to  the  railway  will  render  him  a  paying  passenger;4  nor 


Florida.  — Florida  Southern  R.  Co.  v.  Hirst, 
30  Fla.  1,  32  Am.  St.  Rep.  17,  52  Am.  &  Eng. 
R.  Cas.  409. 

Illinois.  — Ohio,  etc.,  R.  Co.  v.  Muhling,  30 
111.  9,  81  Am.  Dec.  336. 

Iowa.  —  Russ  v.  Steamboat  War  Eagle,  14 
Iowa  363;  Rose  v.  Des  Moines  Valley  R.  Co., 
39  Iowa  246. 

Mississippi.  —  Hurt  v.  Southern  R.  Co.,  40 
Miss.  391. 

Missouri.  —  Muehlhausen  v.  St.  Louis  R. 
Co.,  91  Mo.  332,  28  Am.  &  Eng.  R.  Cas.  157; 
Sherman  v.  Hannibal,  etc.,  R.  Co.,  72  Mo.  65, 
37  Am.  Rep.  423;  .Murphy  v.  St.  Louis,  etc., 
R.  Co.,  43  Mo.  App.  342. 

New  York.  —  Cleveland  v.  New  Jersey  Steam- 
boat Co.,  68  N.  Y.  306;  Buffett  v.  Troy,  etc., 
R.  Co.,  40  N.  Y.  168;  Doran  v.  East  River 
Ferry  Co.,  3  Lans.  (N.  Y.)  105;  Gordon  v. 
Grand  St.,  etc.,  R.  Co.,  40  Barb.  (N.  Y.)  546; 
Bartlett  v.  New  York,  etc..  Ferry,  etc.,  Co.,  57 
N.  Y.  Super.  Ct.  348,  affirmed  in  130  N.  Y.  659. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  Mes- 
sino,  1  Sneed  (Tenn.)  220. 

Texas.  —  Prince  v.  International,  etc.,  R 
Co.,  64  Tex.  144,  21  Am.  &  Eng.  R.  Cas.  152. 
And  in  Gulf,  etc.,  R.  Co.  v.  Wilson,  79  Tex. 
371,  it  was  held  that,  regardless  of  compensa- 
tion to  the  carrier,  a  party  lawfully  on  a  car 
and  entitled  to  transportation  is  a  passenger, 
and  is  entitled  to  recover  for  an  injury  result- 
ing from  the  negligence  of  the  carrier  or  its 
servants,  if  the  injury  occurs  without  fault  on 
his  part. 

Washington.  —  Where  a  person  gets  upon  a 
street  car  for  the  purpose  of  becoming  a  pass- 
enger, expecting  and  willing  to  pay  fare,  he 
becomes  a  passenger  for  hire,  although  the 
conductor,  owing  to  the  crowded  condition  of 
the  car,  may  fail  to  collect  the  fare  from  him. 
Cogswell  v.  West  St.,  etc.,  Electric  R.  Co.,  5 
Wash.  46,  52  Am.  &  Eng.  R.  Cas.  500. 

1.  Carroll  v.  Staten  Island  R.  Co.,  58  N.  Y. 
126,  17  Am.  Rep.  221 

2.  Higley  v.  Gilmer,  3  Mont.  90,  35  Am. 
Rep.  450. 

But  the  Mere  Intention  of  One  to  Pay  His  Fare 

is  immaterial  when  there  has  been  no  con- 
tract, express  or  implied,  of  the  carrier  with 
him.  Gardner  v.  New  Haven,  etc.,  Co.,  51 
Conn.  143,  50  Am.  Rep.  12,  18  Am.  &  Eng.  R. 
Cas.  170. 

Prepayment  of  Fare  Not  Necessary.  — The  time 
of  taking  up  fare  is  not  material  to  create  the 
relation,  whether  it  be  taken  at  the  office  or  in 
the  car.  Gordon  v.  Grand  St.,  etc.,  R.  Co.,  40 
Barb.  (N.  Y.)  546. 

It  is  not  necessary  that  the  fare  should  be 
paid  in  advance,  or  even  tendered,  to  establish 
the  relation  of  carrier  and  passenger  and  make 
the  reciprocal  duties  incumbent  on  each  as 
such;  it  is  sufficient  that  it  is  understood  that 
fare  is  to  be  paid.  Nashville,  etc.,  R.  Co.  v. 
Messino,  1  Sneed  (Tenn.)  220;  The  Wasco,  53 
Fed.  Rep.  546. 


In  Russ  v.  Steamship  War  Eagle,  14  Iowa 
363,  the  plaintiff's  agent  was  authorized  to  en- 
gage passage  for  a  round  trip  on  the  defend- 
ant's boat,  and  did  so.  In  pursuance  of  such 
a  contract  between  the  carrier  and  the  agent, 
the  plaintiff  went  on  board  the  steamboat  and 
started  on  the  voyage.  It  was  held  to  be  im- 
material at  what  time  the  fare  was  paid,  pro- 
vided it  was  paid  when  demanded  by  the 
proper  officer,  and  also  immaterial  whether  a 
part  of  the  fare  on  the  up  trip  and  a  part  on 
the  down  trip,  or  all  at  one  time,  it  appearing 
that  it  was  the  custom  of  the  carrier  not  to  de- 
mand the  fare  in  advance. 

Carriers  may,  however,  demand  prepayment 
of  fare;  and  if  they  do  not  they  must  be  pre- 
sumed to  rely  upon  their  lien  on  the  passen- 
gers' baggage,  or  the  integrity  and  responsi- 
bility of  the  passengers.  Hurt  v.  Southern  R. 
Co.,  40  Miss.  391. 

Payment  to  One  Not  Authorized  to  Receive.  — 
An  offer  to  pay  the  fare  on  the  train  to  an  em- 
ployee unauthorized  to  receive  the  same  is  not 
an  offer  to  the  company,  and  in  such  case  does 
not  entitle  the  person  to  a  place  as  a  passenger 
on  a  freight  train.  Cleveland,  etc.,  R.  Co.  v. 
Bartram,  11  Ohio  St.  457. 

A  person  neither  becomes  a  passenger,  nor 
obtains  any  of  a  passenger's  rights,  by  paying 
money  to  a  brakeman  on  a  freight  train,  a 
brakeman  not  having  authority,  either  appar- 
ent or  real,  to  collect  fares.  McNamara  v. 
Great  Northern  R.  Co.,  61  Minn.  296. 

The  Missouri  Constitution,  art.  12,  §  14,  prov  id- 
ing that  railways  within  the  state  are  public 
highways,  does  not  authorize  one  to  ride  on  a 
train  without  payment  of  fare  and  in  defiance 
of  the  regulations  of  the  company.  Farber  v. 
Missouri  Pac.  R.  Co.,  116  Mo.  81. 

3.  Tender  of  United  States  Notes.  —  In  the  ab- 
sence of  special  statute  providing  for  payment 
in  coin,  a  tender  by  a  passenger  of  payment  of 
his  fare  in  legal  tender  notes  is  sufficient. 
Tarbell  v.  Central  Pac.  R.  Co.,  34  Cal.  616. 

Under  Act  of  Congress  of  Feb.  25,  1862,  de- 
claring that  the  notes  thereby  authorized  shall 
"  be  lawful  money  and  a  legal  tender  for  all 
debts,  public  and  private,  within  the  United 
States,  except  duties  on  imports  and  interest," 
a  company  is  bound  to  accept  such  notes  at 
their  face  value  in  payment  of  fare  upon  its 
railroad,  when  payment  is  demanded  in  ad- 
vance of  transportation  on  such  road.  Lewis 
v.  New  York  Cent.  R.  Co.,  49  Barb.  (N.  Y.)  330. 

4.  United  States. —  New  York  Cent.  R.  Co.  *. 
Lockwood,  17  Wall.  (U.  S.)  357;  Indianapolis, 
etc.,  R.  Co.  v.  Horst,  93  U.  S.  291;  Grand 
Trunk  R.  Co.  v.  Stevens,  95  U.  S.  655. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Miles,  40  Ark.  298,  48  Am.  Rep.  10. 

Delaware.  —  Flinn  v.  Philadelphia,  etc.,  R. 
Co.,  1  Houst.  (Del.)  469. 

Indiana.  — Ohio,  etc.,  R.  Co.  v.  Nickless,  71 
Ind.  271;  Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind. 
471,  17  Am.  Rep.  719. 
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need  the  fare  be  paid  by  the  passenger  himself  in  person.1 

Fraud  Rofusal  to  Pay.  —  When  one  fraudulently  avoids  the  payment  of  his 
fare,*  or  persistently  refuses  to  pay  such  fare,  he  cannot  be  considered  a  pass- 
enger,8 unless  such  refusal  is  justifiable.1 


Missouri.  — Carroll  v.  Missouri  Pac.  R.  Co., 
88  Mo.  239,  57  Am.  Rep.  382,  26  Am.  &  Eng. 
R.  Cas.  26S. 

Ohio. — Cleveland,  etc.,  R.  Co.  v.  Curran, 
ig  Ohio  St.  1,  2  Am.  Rep.  362. 

Pennsylvania.  — Goldey  v.  Pennsylvania  R. 
Co.,  30  Pa.  St.  242,  72  Am.  Dec.  703. 

/'.  cos.  —  Texas,  etc.,  R.  Co.  v.  Garcia,  62 
Tex.  2S5,  21  Am.  &  Eng.  R.  Cas.  384;  Inter- 
national, etc.,  R.  Co.  v.  Gray,  65  Tex.  32,  27 
Am.  &  Eng.  R.  Cas.  318. 

//  tt  Virginia.  —  Maslin  v.  Baltimore,  etc., 
R.  Co.,  14  W.  Va.  180,  35  Am.  Rep.  748. 

Wisconsin.  — Pool  v.  Chicago,  etc.,  R.  Co., 
53  Wis.  657,  3  Am.  &  Eng.  R.  Cas.  332,  56 
Wis.  227,  8  Am.  &  Eng.  R.  Cas.  360;  Lawson 
v.  Chicago,  etc.,  R.  Co.,  64  Wis.  447,  54  Am. 
Rep.  634,  21  Am.  &  Eng.  R.  Cas.  240. 

1.  A  Servant  Is  None  the  Less  a  Passenger, 
under  a  contract  otherwise  creating  the  rela- 
tion, because  the  passage  money  was  paid  by 
his  master  with  whom  he  was  traveling  at  the 
time.  Marshall  v.  York,  etc.,  R.  Co.,  11  C.  B. 
655,  73  E.  C.  L.  655. 

2.  Fraudulent  Evasion  of  Payment  of  Fare.  — 
Where  one  gets  on  a  passenger  train  with  the 
deliberate  purpose  not  to  pay  fare,  and  adheres 
to  that  purpose,  or  if,  being  on  the  train,  and 
having  money  with  him  with  which  he  could 
pay  his  fare,  he  falsely  and  fraudulently  rep- 
resents to  the  conductor  that  he  is  without 
means  to  pay  his  fare,  and  by  means  of  such 
false  representations  induces  the  conductor  to 
permit  him  to  remain  on  the  train  without  pay- 
ing fare,  the  relation  of  carrier  and  passenger 
is  not  established,  and  this  rule  is  not  modified 
by  McClain's  Anno.  Code  Iowa,  §2022.  Cond- 
ran  v.  Chicago,  etc.,  R.  Co.,  67  Fed.  Rep.  522. 

But  the  mere  fact  that  one  rides  on  the  plat- 
form of  the  train  to  avoid  paying  fare,  does 
not  deprive  him  of  the  right  to  become  a  pass- 
enger if  he  pays  the  regular  fare  demanded 
and  commits  no  breach  of  the  peace.  Fordyce 
v.  Beecher,  2  Tex.  Civ.  App.  29. 

3.  Lake  Erie,  etc.,  R.  Co.  v.  Mays,  4  Ind. 
App.  413;  Terre  Haute,  etc.,  R.  Co.  v.  Fitz- 
gerald, 47  Ind.  79,  8  Am.  Ry.  Rep.  282;  Lillis 
v.  St.  Louis,  etc.,  R.  Co.,  64  Mo.  464,  27  Am. 
Rep.  255.  See  also  infra,  this  section,  When 
the  Relation  Terminates  —  In  General. 

Refusal  to  Pay  Fare.  —  A  person  who  enters 
a  passenger  coach  as  a  passenger,  and  on  de- 
mand of  the  conductor  refuses  to  pay  his  fare, 
is  considered  not  a  passenger,  but  a  trespasser 
ab  initio,  as  though  his  entry  had  been  unlaw- 
ful. Moore  v.  Columbia,  etc.,  R.  Co.,  38  S. 
Car.  1. 

One  who,  having  entered  a  train  as  a  passen- 
ger, persistently  refuses  to  pay  his  fare,  and 
becomes  boisterous,  and  uses  profane  and  ob- 
scene language,  is  a  trespasser,  not  a  passen- 
ger. Louisville,  etc.,  R.  Co.  v.  Johnson,  92 
Ala.  204^  47  Am.  &  Eng.  R.  Cas.  611. 

Nor  does  a  person  become  a  passenger  who, 
upon  refusing  to  pay  his  fare,  causes  the  train 
to  be  stopped  to  put  him  off,  and  thereupon, 
and  not  before,  offers  to  pay  the  fare.  People 


v.  Jillson,  3  Park.  Cr.  Rep.  (N.  Y.  Supreme 
Ct.)  234. 

Knowles,  J.,  in  Higley  v.  Gilmer,  3  Mont. 
90,  35  Am.  Rep.  450,  says:  "  Many  cases  treat 
the  relation  of  carrier  and  passenger  as 
formed  by  contract.  Now,  if  a  person  proposes 
to  become  a  passenger  and  yet  refuses  to  pay 
his  fare,  whereupon  the  carrier  refuses  to  un- 
dertake to  carry  him,  how  can  there  be  said 
to  be  a  contract  of  carriage  between  them? 
There  is  no  mutuality  in  such  a  contract.  The 
minds  of  the  parties  do  not  meet." 

Where  one  gets  on  a  car  merely  for  the  pur- 
pose of  riding  a  short  distance,  and  then  jumps 
off,  without  any  intention  of  paying  his  fare, 
and  does  not  pay  fare  nor  offer  to  pay  it,  he 
cannot  be  considered  a  passenger,  even  though 
the  driver  knew  he  was  on  the  car,  unless  the 
driver  had  consented  to  his  being  and  remain- 
ing on.  Muehlhausen  v.  St.  Louis  R.  Co.,  91 
Mo.  332,  28  Am.  &  Eng.  R.  Cas.  159. 

But  if  a  person  is  suffered  to  remain  on  the 
train  after  a  refusal  to  pay  his  fare,  because  of 
threats  to  resist  removal  by  force,  he  is  not  a 
passenger.    Gilmer  v.  Higley,  110  U.  S.  47. 

In  Union  Packet  Co.  v.  Clough,  20  Wall. 
(U.  S.)  528,  where  it  appeared  that  the  passen- 
ger was  unwilling  to  pay  her  fare,  and  that 
the  captain  made  no  demand  therefor,  it  was 
decided  that  the  passenger  did  not  waive  her 
right  of  action  against  the  owners  of  the 
steamer  for  injuries  inflicted  upon  her  in  get- 
ting aboard  by  the  carelessness  of  the  servants 
of  the  boat  in  putting  out  an  improper  gang- 
plank, unless  at  the  time  of  the  injury  she  un- 
derstood that  she  had  released  her  right  of 
action. 

4.  Refusal  to  Pay  Fare,  When  Justifiable.  — 

Thus  where  a  person  entered  a  car  which 
started  before  he  had  an  opportunity  to  leave 
it,  and  the  conductor  failed  or  refused  to  pro- 
vide him  with  a  seat  as  required  by  law,  his 
refusal  to  pay  was  justifiable,  and  he  did  not 
forfeit  any  of  his  rights  as  a  passenger.  Hard- 
enbergh  v.  St.  Paul,  etc.,  R.  Co.,  39  Minn.  3,  12 
Am.  St.  Rep.  610,  34  Am.  &  Eng.  R.  Cas.  359. 

Refusing  to  Pay  Extra  Charges.  —  Where  a 
ticket  is  presented  bearing  a  date  prior  to  the 
day  of  presentation,  which  latter  day,  how- 
ever, was  the  actual  date  of  purchase,  and  the 
conductor  refuses  to  accept  it  because  it  bears 
a  prior  date,  the  passenger  may  refuse  to  pay 
or  to  get  off,  and  being  forcibly  ejected  may 
recover  therefor,  notwithstanding  the  fact  that 
if  the  date  of  the  ticket  had  been  the  true  date 
of  sale  he  would  not  have  been  entitled  to  the 
passage.  Ellsworth  v.  Chicago,  etc.,  R.  Co., 
(Iowa  1895)  63  N.  W.  Rep.  584. 

If  the  railroad  has  failed  or  neglected  to  fur- 
nish to  the  traveler  the  opportunity  to  procure 
a  ticket,  and  he  applies  for  a  passage  or  enters 
the  train  without  having  such  ticket,  but  offers 
to  pay  the  regular  fare,  it  cannot  lawfully 
eject  him  for  nonpayment  of  extra  fare. 
Poole  v.  Northern  Pac.  R.  Co.,  16  Oregon  261 

One  who,  after  boarding  a  steamer,  ascer- 
tains that  a  certain  landing  where  he  intends 
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3.  "When  the  Relation  Terminates  —  a.  In  General.  —  The  relation  of  car- 
Tier  and  passenger  having  been  constituted  continues  until  the  journey, 
expressly  or  impliedly  contracted  for,  has  been  concluded,1  and  the  pass- 
enger has  left  the  carrier's  premises;2  or  until  a  reasonable  time  has 
elapsed  after  arrival  at  the  point  of  the  passenger's  destination  in  which  to 
■  afford  him  ample  opportunity  to  depart  from  the  carrier's  premises,3  unless 
the  passenger  has  relinquished  his  rights  as  such  by  some  act  or  mis- 
conduct4 of  his  own,  such  as  a  refusal  to  pay  fare,5  refusal  to  produce  a 


to  stop  is  off  the  regular  route,  and  that  the 
•steamer  would  go  there  only  under  a  special 
.arrangement  whereby  the  additional  cost  to  it 
would  be  paid,  and  he  declines  to  pay  the  extra 
charge,  but  does  not  change  his  purpose  of 
taking  passage,  is  a  passenger  from  the  time 
he  goes  on  board.  The  Wasco,  53  Fed.  Rep. 
546. 

1.  General  Rule  When  Relation  Ends.  —  A  car- 
rier of  passengers  from  one  seaport  to  another 
•does  not  complete  his  voyage  at  the  quaran- 
tine of  the  port  of  destination;  and  unless  ex- 
cused by  special  agreement,  or  by  the  health 
laws  preventing  intercourse  with  the  city,  he 
Js  bound  to  carry  a  passenger  and  his  baggage 
to  the  point  agreed  on.    Gilhooly  v.  New  York, 

•  etc.,  Steam  Nav.  Co.,  I  Daly  (N.  Y.)  197. 

2.  Hansley  v.  Jamesville,  etc.,  R.  Co.,  115 
"J1!.  Car.  602,  44  Am.  St.  Rep.  474;  Pittsburgh, 
etc.,  R.  Co.  v.  Krouse,  30  Ohio  St.  222. 

Where  a  Passenger  Has  Conducted  Himself  Prop- 
erly during  the  Voyage,  has  violated  no  rule  in 
getting  on  board  a  vessel,  and  has  paid  his 
fare,  the  master  has  no  right  to  stop  a  return- 
ing vessel  and  put  him  aboard  it  and  send 
him  back  to  the  port  of  departure.  Pearson 
■v.  Duane,  4  Wall.  (U.  S.)  605. 

The  relation  terminates  only  when  the  pass- 
enger has  safely  alighted  from  the  cars  by  the 
proper  mode  of  egress.  Central  R.  Co.  v. 
Whitehead,  74  Ga.  441;  Pittsburgh,  etc.,  R. 
•Co.  v.  Martin,  3  Ohio  Dec.  93;  Texas,  etc.,  R. 
Co.  v.  Miller,  79  Tex.  78;  St.  Louis,  etc.,  R.  Co. 
v.  Finley,  79  Tex.  85. 

The  high  degree  of  care  which  a  company 
owes  to  its  passengers  is  not  discharged  the 
moment  its  train  stops,  but  continues,  and  the 
same  diligence  must  be  exercised  upon  the  part 
of  the  company  until  the  passenger  is  safely 
discharged.  Timpson  v.  Manhattan  R.  Co., 
52  Hun  (N.  Y.)  489. 

3.  After  a  Reasonable  Time  in  Which  to  Alight. 
—  The  relation  of  carrier  and  passenger  does 
not  necessarily  continue  until  the  passenger 
has  reached  his  place  of  destination  and  has 
actually  left  the  car;  and  whether  he  has  had 
time  to  do  so  may  not  always  be  decisive  of 
the  question.  So,  where  a  passenger  has  had 
reasonable  time  and  opportunity  to  leave  the 
-car  and  does  not  do  so,  he  thereby  forfeits 
the  rights  due  him  as  a  passenger.  Chicago, 
•etc.,  R.  Co.  v.  Barrett,  16  111.  App.  17;  Jeffer- 
■sonville,  etc.,  R.  Co.  v.  Parmalee,  51  Ind.  42. 
And  such  reasonable  time  is  the  time  within 
which  persor.s  of  ordinary  care  and  prudence, 
under  like  circumstances,  get  off  the  cars.  Im- 
hoff  v.  Chicago,  etc.,  R.  Co.,  20  Wis.  344. 

If  the  train  stops  long  enough  for  him  to  get 
off,  then  the  company  has  done  all  it  can. 
Central  R.  Co.  v.  Whitehead,  74  Ga.  441. 

Remaining  on  a  train  half  an  hour  after 
5  C.  of  L. — 32  i 


reaching  its  destination  has  been  held  to  ter- 
minate the  relationship,  especially  where  the 
station  is  the  terminus  of  the  road.  Chicago, 
etc.,  R.  Co.  v.  Frazer,  55  Kan.  582. 

Rule  Applied  to  Carriage  by  Water.  —  The  voy- 
age is  not  ended  until  passengers  who  remain 
on  board  a  steamboat  all  night  by  invitation 
or  permission  of  its  captain  have  had  a  reason- 
able time  on  the  next  morning  to  leave  the 
boat  and  remove  their  baggage.  Prickett  v. 
New  Orleans  Anchor  Line,  13  Mo.  App.  436. 

4.  Misconduct  of  Passenger.  —  Misconduct  on 
the  part  of  the  passenger  may  justify  the  car- 
rier in  rescinding  the  contract  for  carriage  and 
in  ejecting  the  passenger,  but  the  penalty  for 
such  misconduct  must  not  be  enforced  un- 
reasonably or  oppressively.  Chicago,  etc.,  R. 
Co.  v.  Barrett,  16  111.  App.  17;  Louisville,  etc., 
R.  Co.  v.  Johnson,  92  Ala.  204.  47  Am.  &  Eng. 
R.  Cas.  611. 

Riding  on  Sunday  does  not  as  a  rule,  affect 
the  relation  of  carrier  and  passenger  with  re- 
spect to  the  recovery  for  injuries  received 
through  the  carrier's  negligence.  Illinois 
Cent.  R.  Co.  v.  Dick,  91  Ky.  434;  Bucher  v. 
Fitchburg  R.  Co.,  131  Mass.  156,  41  Am.  Rep. 
216;  Smith  v.  New  York,  etc.,  R.  Co.,  46  N.  J. 
L.  7,  18  Am.  &  Eng.  R.  Cas.  399;  Carroll  v. 
Staten  Island  R.  Co.,  65  Barb.  (N.  Y.)  32;  Lan- 
ders v.  Staten  Island,  etc.,  R.  Co.,  13  N.  Y. 
Abb.  Pr.  N.  S.  (Brooklyn  City  Ct.)  338;  Knowl- 
ton  v.  Milwaukee  City  R.  Co.,  59  Wis.  278,  16 
Am.  &  Eng.  R.  Cas.  330.  See  also  the  title 
Sunday. 

5.  Refusal  to  Pay  Fare.  —  One  rightfully  on 
the  train  is  a  passenger  and  not  in  default  un- 
til demand  made  upon  him  for  fare  and  his  re- 
fusal to  pay.  After  such  refusal  he  ceases  to 
sustain  the  relation  of  passenger.  Hurt  v. 
Southern  R.  Co.,  40  Miss.  391. 

Illinois.  —  St.  Louis,  etc.,  R.  Co.  v.  Carroll, 
13  111.  App.  585. 

Iouia.  —  Sherman  v.  Chicago,  etc.,  R.  Co., 
40  Iowa  45,  8  Am.  Ry.  Rep.  410. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Gants. 
38  Kan.  608,  34  Am.  &  Eng.  R.  Cas.  290. 

Maryland. — Johnson  v.  Philadelphia,  etc. 
R.  Co.,  63  Md.  106,  18  Am.  &  Eng.  R.  Cas.  304. 

New  yersey.  —  Atwater  v.  Delaware,  etc., 
R.  Co.,  48  N.  J.  L.  55,  57  Am.  Rep.  543,  23 
Am.  &  Eng.  R.  Cas.  470. 

Pennsylvania.  — Cresson  v.  Philadelphia, 
etc.,  R.  Co.,  11  Phila.  (Pa.)  597. 

See  also  supra,  this  section,  Payment  cf  Fare. 

One  has  a  right  to  go  upon  and  take  a  seat  as 
a  passenger  on  a  train  without  any  contract  or 
agreement  with  the  conductor  or  company  for 
the  purpose,  unless  the  conductor,  for  some 
cause  connected  with  the  general  conduct  of 
his  business,  or  the  safety  of  the  company  or 
the  passengers,  has  forbidden  him;  such  per- 
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ticket,1  failure  to  have  his  ticket  stamped,2  detaching  coupons,3  attempting 
to  use  invalid  ticket,1  or  refusing  to  comply  with  the  reasonable  rules  of  the 
carrier.* 

/>.  In  Tin:  Act  of  LEAVING  THE  VEHICLE.  —  Travelers  are  ordinarily, 
while  in  the  act  of  leaving  the  vehicle  of  transportation,  deemed  to  be  pass- 
engers;6 but  one  who  leaves  the  train  while  in  motion,  at  a  time  and  place 


son,  by  obstinately  refusing  to  pay  his  fare 
when  demanded,  relinquishes  his  right  as  a 
passenger,  and  ceases  to  have  any  right  upon 
the  cars.  People  v.  Jillson,  3  Park.  Cr.  Rep. 
(N.  Y.  Supreme  Ct.)  234. 

The  plaintiff  boarded  a  train  on  the  defend- 
ant's road  to  make  a  return  trip  with  the  re- 
turn coupon  of  a  round-trip  ticket,  good  for  a 
limited  time  only,  and  that  time  had  expired. 
When  called  upon  for  his  ticket  by  the  con- 
ductor, he  offered  the  coupon,  which  was  re- 
fused; he  then  offered  to  pay  the  difference 
between  its  redeemable  value  and  full  fare, 
which  was  also  refused,  and  he  was  expelled 
from  the  train  at  a  dangerous  place  near  other 
railroad  tracks,  where  he  was  struck  by  a  pass- 
ing train  and  severely  injured.  It  was  held 
that  if  he  supposed  that  he  was  entitled  to 
passage  on  such  terms,  he  was  not  to  be  re- 
garded as  a  trespasser,  but  merely  as  a  pass- 
enger who  had  made  a  mistake.  Arnold  v. 
Pennsylvania  R.  Co.,  115  Pa.  St.  135,  28  Am. 
&  Eng.  R.  Cas.  189.  See  also  supra,  this  sec- 
tion, Payment  of  Fare. 

A  Passenger  Cannot  Reinstate  Himself  as  such 
after  the  train  has  been  stopped  to  put  him  off, 
by  offering  then  to  pay  his  fare,  he  having 
persistently  and  unreasonably  refused  to  pay 
until  the  train  was  stopped.  Harrison  v.  Fink, 
42  Fed.  Rep.  787;  People  v.  Jillson,  3  Park. 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  234. 

1.  Eefusal  to  Produce  Ticket.  —  Chicago,  etc., 
R.  Co.  v.  Willard,  31  111.  App.  435;  Ripley  v. 
New  Jersey  R.,  etc.,  Co.,  31  N.  J.  L.  388; 
Hibbard  v.  New  York,  etc.,  R.  Co.,  15  N.  Y. 
455;  Crawford  v.  Cincinnati,  etc.,  R.  Co.,  26 
Ohio  St.  580;  Bennett  v.  Railroad  Co.,  7  Phila. 
(Pa.)  11.    See  also  the  title  Tickets  and  Fares. 

In  Downs  v.  New  York,  etc.,  R.  Co.,  36  Conn. 
287,  4  Am.  Rep.  77,  the  passenger  had  by  mis- 
take left  his  commutation  ticket  at  home,  and 
consequently  was  unable  to  show  it  when 
called  for,  and  it  was  held  that,  in  conformity 
with  an  express  stipulation  in  his  contract  with 
the  company,  the  latter  had  the  right  to  de- 
mand ordinary  fare  for  the  passage,  and  that, 
upon  his  refusal  to  pay,  the  conductor  law- 
fully expelled  him  from  the  cars  at  the  next 
regular  station.  Maples  v.  New  York,  etc.,  R. 
Co.,  38  Conn.  557,  9  Am.  Rep.  434,  differs  from 
this  case  in  that  the  plaintiff  Maples  had  his 
commutation  ticket  on  his  person,  but  for  the 
moment  was  unable  to  find  it,  and  simply  re- 
quested a  reasonable  time  to  find  it,  which 
was  denied  by  the  conductor;  and  he  was 
ejected  from  the  train  at  a  place  other  than  a 
regular  station.  The  court  also  notes  the  cir- 
cumstance that  there  was  no  express  stipula- 
tion in  his  contract  with  the  company  that  he 
should  pay  his  fare  for  the  trip  if  his  ticket 
was  not  shown  to  the  conductor;  and,  further- 
more, that  he  was  well  known  to  the  conductor 
as  a  commuter.  In  this  case  the  ejection  was 
held  to  be  unlawful. 


One  who  alights  from  a  train  before  the  con- 
ductor takes  up  his  commutation  ticket  does 
not  forfeit  his  right  as  a  passenger.  Mc- 
Kimble  v.  Boston,  etc.,  R.  Co.,  141  Mass.  463, 
3  Am.  Neg.  Cas.  831. 

A  passenger  who  has  paid  his  fare  and  has 
lost  his  ticket  cannot  be  ejected  from  the  train 
upon  his  failure  to  produce  his  ticket  for  in- 
spection by  the  conductor,  there  being  upon 
the  ticket  no  condition  requiring  its  produc- 
tion, and  no  contract  for  its  production  having 
been  entered  into.  That  is  not  a  refusal  to 
pay  his  fare  under  51  Vict.,  c.  29,  §  248  (D). 
(Osier,  J.  A.,  dissenting.)  Beaver  v.  Grand 
Trunk  R.  Co.,  20  Ont.  App.  476,  58  Am.  &  Eng. 
R.  Cas.  42. 

Exhibiting  a  Valid  Ticket  to  the  conductor, 
after  expulsion  from  the  train  for  refusal  to 
pay  fare  or  produce  a  ticket  entitling  the  per- 
son to  ride,  will  have  the  effect  of  reinstating 
such  a  person  as  a  passenger  so  as  to  allow 
him  to  re-enter  the  train  and  resume  his  jour- 
ney.   State  v.  Campbell,  32  N.  J.  L.  309. 

2.  Cloud  v.  St.  Louis,  etc.,  R.  Co.,  14  Mo. 
App.  136;  Boylan  v.  Hot  Springs  R.  Co.,  132 
U.  S.  146,  40  Am.  &  Eng.  R.  Cas.  666.  See 
also  the  title  Tickets  and  Fares. 

3.  Boston,  etc.,  R.  Co.  v.  Chipman,  146 
Mass.  107,  4  Am.  St.  Rep.  293,  34  Am.  &  Eng. 
R.  Cas.  336;  Houston,  etc.,  R.  Co.  v.  Ford,  53 
Tex.  364;  Louisville,  etc.,  R.  Co.  v.  Harris,  9 
Lea  (Tenn.)  180,  16  Am.  &  Eng.  R.  Cas.  374; 
Norfolk,  etc.,  R.  Co.  v.  Wysor,  82  Va.  250,  26 
Am.  &  Eng.  R.  Cas.  234.  See  also  the  title 
Tickets  and  Fares. 

4.  Godfrey  v.  Ohio,  etc.,  R.  Co.,  116  Ind.  30, 
37  Am.  &  Eng.  R.  Cas.  8;  Wyman  v.  Northern 
Pac.  R.  Co.,  34  Minn.  210,  22  Am.  &  Eng.  R. 
Cas.  402. 

5.  Manning  v.  Louisville,  etc.,  R.  Co.,  95 
Ala.  392,  36  Am.  St.  Rep.  225;  Lake  Erie,  etc., 
R.  Co.  v.  Mays,  4  Ind.  App.  413. 

One  Does  Not  Lose  His  Relation  of  Passenger 

by  boarding  a  moving  car,  if  otherwise  a  pass- 
enger. Sharer  v.  Paxson,  171  Pa.  St.  26,  37 
W.  N.  C.  (Pa.)  319. 

6.  While  Rightfully  Leaving  the  Car  and  the 
station  at  which  it  has  stopped,  one  continues 
to  be  a  passenger.  McKimble  v.  Boston,  etc., 
R.  Co.,  139  Mass.  542,  21  Am.  &  Eng.  R.  Cas.  213. 

Thus,  where  a  policy  was  issued  insuring 
against  railroad  accident  while  traveling  in 
any  carriage  on  any  line  of  railway  in  Great 
Britain,  it  was  held  that  it  covered  an  injury 
received  from  slipping  on  the  step  of  the  car, 
while  standing  at  the  station,  in  getting  out. 
Theobald  v  Railway  Pass.  Assur.  Co.,  10 
Exch.  45,  26  Eng.  L.  &  Eq.  439. 

A  Passenger  on  Board  a  Vessel,  before  her  de- 
parture from  the  wharf,  has  a  right  to  go 
ashore  even  to  buy  tobacco,  and  it  is  the  ves- 
sel's duty  to  provide  a  safe  means  of  passage  to 
and  from  the  steamer  and  the  pier.  Hrebrik 
v.  Carr,  29  Fed.  Rep.  298. 
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when  and  where  the  corporation  could  not  anticipate  that  he  would  leave  it, 
ceases  to  be  a  passenger.1 

c.  After  Leaving  the  Vehicle  —  (i)  At  Point  of  Destination.  —  The 
relation  of  carrier  and  passenger  does  not  cease  at  the  moment  the  passenger 
alights  from  the  carrier's  vehicle,  by  its  invitation,  at  a  place  selected  by  the 
carrier  at  the  point  of  destination,  but  continues  until  the  passenger  has  had  a 
reasonable  opportunity  to  leave  the  carrier's  premises2  in  the  proper  manner 
and  by  the  route  usual  and  proper  in  such  cases.3 

street  Cars. —  But  this  rule  is  qualified  in  its  application  to  passengers  leav- 
ing cars  of  ordinary  surface  street  railway  companies.4 

Leaving  and  Returning  to  Vehicle.  —  And  a  passenger  does  not  necessarily  ter- 
minate his  relation  as  such  by  leaving  and  returning  to  the  vehicle.5 


1.  Com.  v.  Boston,  etc.,  R.  Co..  129  Mass. 
500,  37  Am.  Rep.  382,  1  Am.  &  Eng.  R.  Cas. 
457- 

Where  a  Person  Left  a  Car  on  the  Wrong  Side, 

owing  to  negligence  of  the  company  in  not 
preventing  passengers  from  leaving  on  that 
side,  or  notifying  them  not  to  do  so,  and  was 
killed,  he  must  be  regarded  as  a  passenger 
within  the  meaning  of  that  word  in  Massachu- 
setts Pub.  Stat.,  c.  112,  §  212,  though  it  did 
not  appear  that  he  was  not  negligent  in  so  leav- 
ing the  car.  McKimble  v.  Boston,  etc.,  R. 
Co.,  139  Mass.  542,  141  Mass.  463,  21  Am.  & 
Eng.  R.  Cas.  213,  24  Am.  &  Eng.  R.  Cas.  463. 

2.  After  Leaving  Vehicle  at  Destination.  —  Gay- 
nor  v.  Old  Colony,  etc.,  R.  Co.,  100  Mass.  208; 
Burnham  v.  Wabash  Western  R.  Co.,  91  Mich. 
523;  Ormond  v.  Hayes,  60  Tex.  180. 

Thus  a  person  who,  after  alighting  from  a 
train,  walks  along  the  station  platform,  still  re- 
mains a  passenger.  Keefe  v.  Boston,  etc.,  R. 
Co.,  142  Mass.  251,  3  Am.  Neg.  Cas.  838.  And 
a  passenger  who  leaves  the  train  after  the  sta- 
tion is  called  and  the  train  has  stopped,  and  is 
injured  before  leaving  the  grounds  by  an 
engine  approaching  without  warning,  is  still 
a  passenger.  Pittsburgh,  etc.,  R.  Co.  v.  Mar- 
tin, 3  Ohio  Dec.  93. 

Remaining  on  Premises  to  Aid  in  Removing  Bag- 
gage. — ■  The  relation  of  carrier  and  passenger 
does  not  necessarily  cease  where  the  latter, 
after  alighting  from  the  car,  aids  the  carrier's 
servants  in  removing  his  baggage  from  the 
car;  nor  does  the  act  of  so  aiding  make  him  a 
servant  of  the  carrier.  Ormond  v.  Hayes,  60 
Tex.  180. 

3.  A  passenger  who  had  reached  his  desti- 
nation, had  alighted  from  the  train,  had  taken 
a  position  upon  the  sidewalk  of  the  highway, 
and  had  started  to  cross  the  track,  but  not 
upon  his  way  to  the  station,  and  who  was  in- 
jured while  so  crossing,  had  ceased  to  be  a 
passenger  before  the  accident.  Allerton  v. 
Boston,  etc.,  R.  Co.,  146  Mass.  241,  34  Am.  & 
Eng.  R.  Cas.  563. 

But  if  a  passenger,  being  a  stranger  to  the 
station  and  surroundings,  finds  himself ,  almost 
immediately  after  alighting  from  a  train,  left 
in  utterdarkness  by  the  extinguishment  of  the 
station  light  by  the  agent,  the  railroad  cannot 
claim  that  the  passenger  is  a  wrongdoer  if  he, 
in  his  effort  to  get  to  a  place  of  safety  or  for 
information,  crosses  other  ground  of  the  de- 
fendant than  that  upon  which  the  station  is 
actually  erected.  Wallace  v.  Wilmington,  etc., 
R.  Co.,  8  Houst.  (Del.)  529. 


Intoxicated  Passengers.  —  When  a  passenger 
has  safely  alighted  from  a  train  and  left  the 
depot  at  his  destination,  the  company  does  not 
owe  him  any  further  or  peculiar  duty  from  the 
fact  that  he  may  be  intoxicated.  Roz  wadosf  skie 
v.  International,  etc.,  R.  Co.,  1  Tex.  Civ.  App. 
487. 

4.  A  Passenger  on  an  Ordinary  Street  Car  who 

steps  from  the  car  into  a  public  street  ceases 
to  be  a  passenger  the  moment  he  leaves  the 
car.  Creamer  -'.  West  End  St.  R.  Co.,  156 
Mass.  320,  32  Am.  St.  Rep.  456. 

The  plaintiff,  a  passenger  on  a  streetcar,  left 
it  by  the  front  platform  after  it  had  stopped. 
When  six  or  eight  feet  from  the  car  in  the 
street,  she  was  thrown  down  and  injured  by 
the  car  horses,  which  had  been  detached  from 
the  car  and  were  turned  around.  Ii  was  held 
that  when  the  plaintiff  was  injured  she  was  no 
longer  a  passenger  on  the  defendant's  car,  but 
that  her  position  was  in  effect  that  of  all  other 
persons  lawfully  using  the  highway.  Piatt  -'. 
Fortv-second  St.,  etc.,  R.  Co.,  4  Thomp.  &  C. 
(N.  Y.)  406,  2  Hun  (N.  Y.)  124. 

5.  Leaving  and  Returning  to  Vehicle.  —  Dodge 
v.  Boston,  etc.,  Steamship  Co.,  148  Mass.  207, 
12  Am.  St.  Rep.  541. 

Thus,  where  a  passenger  on  arriving  at  the 
place  to  which  he  had  paid  his  fare,  missed 
his  watch,  and,  supposing  it  to  have  been 
stolen,  refused  to  leave  the  train  until  he- 
should  recover  his  watch,  and  the  conductor 
consented  that  he  might  remain  on  the  train 
until  it  reached  another  station  ;  and,  after  the 
train  had  started  and  a  partial  search  had  been 
made  a  passenger  asked  who  he  thought  had 
his  watch,  when  he  replied,  "  That  fellow," 
pointing  to  a  brakeman,  who  immediately 
struck  him  in  the  face  with  a  lantern.  It  was 
held  that  the  facts  showed  a  right  of  action 
against  the  railroad  company  for  the  injury 
inflicted  by  its  servant,  and  that  the  company 
occupied  the  same  position  towards  the  pass- 
enger as  if  he  had  paid  his  fare  to  such  other 
station.  Chicago,  etc.,  R.  Co.  v.  Flexman,  103 
111.  546,  8  Am.  &  Eng.  R.  Cas.  354. 

A  military  company  bought  round-trip  tick- 
ets. When  they  arrived  at  their  place  of  des- 
tination their  car  was  pushed  onto  a  side  track 
overlapping  the  trestle  of  a  bridge,  and  a  little 
off  the  depot  grounds.  About  the  time  that 
the  train  was  due  to  take  them  on  the  return 
trip,  and  at  night,  the  plaintiff  and  other  mem- 
bers of  the  company  entered  the  car,  finding 
it  lighted  but  unattended,  and  remained  until 
the  train  came  in.  The  conductor  came  into 
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(2)  At  Point  Other  than  Destination  —  (a)  Generally.  —  The  relation  ordi- 
narily terminates  when  a  passenger  chooses  to  abandon  his  journey  at  a  point 
before  reaching  the  place  to  which  he  is  entitled  to  ride.1 

ibi  At  Intermediate  Station  2 — aa.  Generally — Eule  Stated.  —  It  seems  a  pass- 
enger  docs  not  necessarily  lose  his  character  as  such  by  merely  alighting  at  a 
regular  station,  though  he  has  not  yet  arrived  at  the  terminus  of  his  journey.3 


the  car  and  asked  the  occupants  to  alight  and 
assist  him  in  pushing  the  car  onto  the  main 
track,  so  it  could  be  hitched  to  the  train.  The 
plaintiff,  to  avoid  the  danger  of  getting  off  be- 
tween the  car  and  the  train,  stepped  off  on  the 
other  side,  and  fell  through  the  trestle.  It  was 
held  that  the  relation  of  passenger  and  carrier 
was  resumed  when  the  conductor  ordered  the 
car  to  be  moved  for  the  purpose  of  beginning 
the  return  trip.  Bellman  v.  New  York  Cent., 
etc.,  R.  Co.,  42  Hun  (N.  Y.)  130;  affirmed  in 
122  N.  Y.  671,  34  N.  Y.  St.  Rep.  1015. 

Hut  in  Pittsburgh,  etc.,  R.  Co.  v.  Krouse,  30 
Ohio  St.  222,  15  Am.  Ry.  Rep.  298,  the  plaintiff 
was  not  considered  a  passenger  when  injured. 
The  plaintiff,  a  passenger  on  a  railroad  train, 
tendered  in  payment  of  the  usual  fare  of  five 
cents,  a  five-dollar  bill.  '  The  conductor  told 
him  that  he  was  unable  to  change  it,  but  that 
he  would  get  it  changed  at  the  depot.  The 
plaintiff  allowed  the  conductor  to  retain  the 
bill.  On  the  arrival  of  the  train  at  the  depot 
the  plaintiff  alighted  and  waited  in  the  depot, 
expecting  the  conductor  to  return  him  the 
change.  He  waited  about  twenty  or  thirty 
minutes,  and,  when  seeing  that  the  train  was 
about  to  start,  jumped  aboard  and  asked  for 
his  change.  The  conductor  handed  him  back 
the  bill,  and  told  him  to  get  off  the  train  as 
quickly  as  he  could.  The  plaintiff  jumped 
from  the  train  while  it  was  in  motion,  and  was 
injured.  It  was  held  that  when  the  plaintiff 
got  upon  the  train,  after  it  had  moved  from 
the  station,  for  the  exclusive  purpose  of  receiv- 
ing from  the  conductor  the  money  due  him, 
and  when  he  jumped  off  at  a  point  beyond 
not  suitable  nor  intended  for  passengers  fo 
alight,  the  relation  of  carrier  and  passenger  did 
not  exist  between  him  and  the  railroad  com- 
pany. Pittsburgh,  etc.,  R.  Co.  v.  Krouse,  30 
Ohio  St.  222. 

A  Passenger  Rightfully  Ejected  from  a  Train, 
who  immediately  gets  on  a  car  again,  is  a  tres- 
passer. North  Chicago  St.  R.  Co.  v.  Olds,  40 
111.  App.  421,  applied  to  one  ejected  for  non- 
payment of  fare;  State  v.  Campbell,  32  N.  J. 
L.  309;  People  v.  Jillson,  3  Park.  Cr.  Rep.  (N. 
Y.  Supreme  Ct.)  234;  Harrison  v.  Fink,  42 
Fed.  Rep.  787. 

1.  After  Leaving  Vehicle  at  Point  Other  than 
Destination.  —  Central  R.  Co.  v.  Henderson,  69 
Ga.  715;  Buckley  v.  Old  Colony  R.  Co.,  161 
Mass.  26.  In  the  latter  case  Barker,  J.,  said: 
"  We  are  of  opinion  that  the  deceased  had 
ceased  to  be  a  passenger  before  he  was  struck 
by  the  express  train,  and  that  the  verdict  for 
the  defendant  was  rightly  ordered.  The  de- 
ceased had  purchased  his  ticket  for  the  Easton 
station,  and  had  ridden  in  the  train  as  a  pass- 
enger until  the  train  had  nearly  reached  that 
station.  The  train  had  then  been  stopped  a 
short  distance  from  the  station  to  await  the 
passing  of  an  express  train  approaching  from 
the  other  direction.    The  name  of  the  station 


had  not  been  called,  nor  any  express  or  im- 
plied invitation  given  to  passengers  to  leave 
the  train  where  it  then  stood;  but  the  stop  was 
one  which  the  deceased  must  have  known  was 
for  some  purpose  other  than  the  discharge  of 
passengers.  It  is  not  contended  that  he  left  the 
train  for  any  purpose  except  to  pursue  his 
homeward  route  on  foot,  and  he  had  less  dis- 
tance to  travel  on  foot  if  he  left  the  train 
where  it  stopped  than  if  he  rode  to  the  station. 
No  witness  was  called  who  saw  him  cn  the 
train,  but  it  was  admitted  that  he  bought  a 
ticket  for  Easton  and  took  the  train  and  rode 
in  it  until  near  that  station.  Upon  this  state 
of  the  case  there  was  no  possible  conclusion 
except  that  he  knowingly  and  voluntarily  left 
the  train,  at  a  place  not  designed  for  the  dis- 
charge of  passengers,  for  the  sole  purpose  of 
continuing  his  homeward  journey  on  foot. 
When  he  so  left  his  car  he  thereby  terminated 
his  relation  to  the  defendant  as  a  passenger, 
and  it  was  under  no  obligation  to  him  to  afford 
him  a  safe  path  on  his  further  progress." 

But  the  passenger  is  not  a  trespasser  be- 
cause he  walks  on  the  track  of  his  carrier  when 
he  sees  no  train  coming,  as  where  he  got  off 
the  train  before  it  had  reached  the  station  of 
his  destination,  and  was  making  his  way  there- 
to in  the  night-time,  having  been  induced  to 
leave  the  cars  at  that  point  by  an  announce- 
ment of  the  conductor  which  he  interpreted  as 
a  direction  to  get  off.  Central  R.  Co.  v. 
Thompson,  76  Ga.  770. 

The  Plaintiff  Having  Entered  the  Wrong  Train 
as  a  passenger,  the  conductor  slopped  the  train, 
not  at  a  station,  in  order  that  the  passenger 
might  get  off  and  walk  along  the  track  to  a 
train  pointed  out  by  the  conductor,  which  would 
carry  him  to  his  destination.  The  conduct  of 
the  passenger  in  availing  himself  of  this  oppor- 
tunity being  voluntary,  he  ceased  to  be  a  pass- 
enger after  leaving  the  train.  Cincinnati,  etc., 
R.  Co.  v.  Carper,  112  Ind.  26,  2  Am.  St.  Rep. 
144,  31  Am.  &  Eng.  R.  Cas.  36;  Finnegan  v. 
Chicago,  etc.,  R.  Co.,  48  Minn.  378. 

Dazed  Passenger  on  Track.  —  Where  a  passen- 
ger, injured  by  a  fall  from  a  train  and  in  a 
dazed  state,  is  knowingly  left  by  the  carrier 
upon  the  track,  he  will  not  be  regarded  as  a 
trespasser.  Cincinnati,  etc.,  R.  Co.  v.  Cooper, 
120  Ind.  469. 

2.  See  also  the  title  Tickets  and  Fares  for 
discussion  in  full  of  stop-over  privileges. 

3.  General  Rule  —  Alighting  at  Intermediate 
Station.  —  Parsons  v.  New  York  Cent.,  etc.,  R. 
Co.,  113  N.  Y.  355,  affirming  48  Hun  (N.  Y.) 
615,  15  N.  Y.  St.  Rep.  1016;  State  v.  Grand 
Trunk  R.  Co.,  58  Me.  176,  4  Am.  Rep.  25S. 

But  the  passenger  should  not  go  out  of  sight, 
or  out  of  the  reach  of  the  voice  which  gives 
the  usual  loud  and  distinct  notice  for  all  pass- 
engers to  repair  on  board.  State  v.  Grand 
Trunk  R.  Co.,  58  Me.  176. 

Thus,  a  passenger  for  hire,  traveling  upon 
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When  There  Is  No  Intention  to  Return  —  Stop-Over.  —  But  by  leaving  the  train 
before  he  has  arrived  at  the  point  to  which  his  ticket  entitles  him  to  ride, 
with  no  intention  of  resuming  the  journey  upon  the  same  train  at  that 
time,  a  passenger  voluntarily  terminates  his  contract  with  the  company 
to  carry  him  to  such  point,1  as  by  stopping  over  at  an  intermediate 2  or 


a  steamboat,  has  a  right  to  go  ashore  at  any 
point  where  such  boat  may  land,  before  arriv- 
ing at  his  destination,  without  forfeiting  his 
rights  as  a  passenger  to  safe  ingress  and 
egress.  Dice  v.  Willamett  Transp.,  etc.,  Co., 
8  Oregon  60,  34  Am.  Rep.  575.  See  also 
Keokuk  Northern  Line  Packet  Co  v.  True,  88 
111.  608. 

But  in  De  Kay  v.  Chicago,  etc.,  R.  Co.,  41 
Minn.  178,  39  Am.  &  Eng.  R.  Cas.  463,  it  is 
held  that  where  a  passenger  enters  a  train  and 
pays  his  fare  to  a  particular  place,  his  contract 
does  not  obligate  the  company  to  furnish  him 
with  means  of  egress  and  ingress  at  an  inter- 
mediate station;  and  if  he  leaves  the  train  at 
such  a  station  he,  for  the  time  being,  surren- 
ders his  place  as  a  passenger  and  takes  upon 
himself  the  responsibility  of  his  own  move- 
ments; but  if  he  leaves  without  objection  on 
part  of  the  company,  he  does  no  illegal  act 
and  has  a  right  to  re-enter  and  resume  his 
journey. 

When  nearing  an  intermediate  station  a  pass- 
enger asked  the  conductor  how  long  the  train 
would  stop  at  that  station,  and  he  answered, 
"  Five  minutes."  Upon  the  arrival  of  the 
train  at  the  station  the  passenger  left  the  cars 
to  inquire  after  some  business  matter,  and  had 
gone  but  a  few  steps  when  he  heard  the  train 
start,  and  in  attempting  to  get  on  it  while  in 
motion  he  was  thrown  down  and  injured.  It 
seems  that  the  train  started  in  much  less  time 
than  five  minutes.  It  was  held  that  the  answer 
of  the  conductor  that  the  train  would  wait  five 
minutes  created  no  obligation  to  hold  the  train 
that  length  of  time.  Missouri  Pac.  R.  Co.  v. 
Foreman,  73  Tex.  311. 

At  Refreshment  and  Eating  Stations.  —  A  pass- 
enger on  a  steamboat  may  properly  go  ashore 
at  a  landing  to  get  a  meal,  and  he  remains  a 
passenger  during  his  egress  from  the  boat. 
Dodge  v.  Boston,  etc.,  Steamship  Co.,  148 
Mass.  207,  12  Am.  St.  Rep.  541,  37  Am.  &  Eng. 
R.  Cas.  67. 

And  the  rule  holds  good  towards  a  passenger 
who,  while  on  a  continuous  journey,  is  going 
to  and  returning  from  the  eating  stations  pro- 
vided by  the  company  for  the  accommodation 
of  passengers.  Atchison,  etc.,  R.  Co.  v. 
Shean,  18  Colo.  368,  58  Am.  &  Eng.  R.  Cas. 
360. 

It  is  not  necessary  that  a  person  should  be 
on  the  train  in  order  to  be  regarded  as  a  pass- 
enger. As  a  passenger  he  has  the  right  to 
stand  or  walk  on  the  platforms  provided  at  sta- 
tions for  the  convenience  of  passengers  while 
the  train  is  stopping  for  refreshments,  and  in 
a  street  alongside  of  the  track  and  platforms 
Jeffersonville,  etc.,  R.  Co.  v.  Riley,  39  Ind. 
568,  10  Am.  Ry.  Rep.  325. 

At  Stops  to  Allow  Other  Trains  to  Pass.  — 
And  when  a  train  turns  out  upon  a  side  track, 
at  an  intermediate  station,  and  there  stops  to 
await  the  crossing  of  another  train  out  of  time, 
and  a  passenger  not  destined  to  that  station, 


without  objection  made  or  notice  given  leaves 
the  car,  he  thereby  does  no  illegal  act,  but  for 
the  time  surrenders  his  place  as  a  passenger. 
State  v.  Grand  Trunk  R.  Co.,  58  Me.  176. 
Also  Wandell  v.  Corbin  (Supreme  Ct.)  17  N. 
Y.  St.  Rep.  718.  1  N.  Y.  Supp.  795;  DeKay  v. 
Chicago,  etc.,  R.  Co.,  41  Minn.  17S,  39  Am. 
&  Eng.  R.  Cas.  463. 

1.  Drew  v.  Central  Pac.  R.  Co.,  51  Cal.  425, 
12  Am.  Ry.  Rep.  222. 

2.  Stop-Over—  United  States.  — Roberts  v. 
Koehler,  30  Fed.  Rep.  94. 

Iowa. — Stone  v.  Chicago,  etc.,  R.  Co.,  47 
Iowa  82,  17  Am.  Ry.  Rep.  461. 

Maryland. — Johnson  v.  Philadelphia,  etc., 
R.  Co.,  63  Md.  106,  18  Am.  &  Eng.  R.  Cas. 
304. 

Massachusetts.  — Cheney  v.  Boston,  etc.,  R. 
Co.,  11  Met.  (Mass.)  121.  A  person  who  pur- 
chases his  ticket  and  stops  over  at  an  inter- 
mediate station,  and  later  goes  to  the  station 
to  board  a  train,  but  in  order  to  meet  a  friend 
attempts  to  cross  a  track  and  is  struck  by  a 
train,  is  not  a  passenger  but  a  trespasser. 
Johnson  v.  Boston,  etc.,  R.  Co.,  125  Mass.  75, 
3  Am.  Neg.  Cas.  791. 

Minnesota.  —  Wyman  v.  Northern  Pac.  R. 
Co.,  34  Minn.  210,  22  Am.  &  Eng.  R.  Cas.  402. 

Missouri.  — Walker  v.  Wabash,  etc.,  R.  Co., 
15  Mo.  App.  333,  16  Am.  &  Eng.  R.  Cas.  380. 

New  Hampshire.  — Johnson  v.  Concord  R. 
Corp.,  46  N.  H.  213,  88  Am.  Dec.  199. 

New  Jersey. — Petrie  v.  Pennsylvania  R. 
Co.,  42  N.  J.  L.  449,  1  Am.  &  Eng.  R.  Cas. 
258;  State  v.  Overton,  24  N.  J.  L.  435,  61  Am. 
Dec.  671. 

New  York. — Terry  Flushing,  etc.,  R. 
Co.,  13  Hun  (N.  Y.)  359;  Beebe  v.  Ayres,  28 
Barb.  (N.  Y.)  275;  Gale  v.  Delaware,  etc.,  R. 
Co.,  7  Hun  (N.  Y.)  670;  Hamilton  v.  New 
York  Cent.  R.  Co.,  51  N.  Y.  100,  4  Am.  Ry. 
Rep.  423;  Dunphy  v.  Erie  R.  Co.,  42  N.  Y. 
Super.  Ct.  128.  Rule  applied  also  in  Barker  v. 
Coflin,  31  Barb.  (N.  Y.)  556. 

Ohio.  —  In  the  absence  of  any  agreement, 
or  of  a  rule  or  regulation  to  the  contrary,  the 
obligation  created  by  a  sale  of  a  ticket  is  for 
one  continuous  passage,  and  if  the  passenger 
voluntarily  leaves  the  train  at  an  intermediate 
station  while  the  carrier  is  engaged  in  the  per- 
formance of  its  contract,  he  thereby  releases  it 
from  further  performance,  and  has  no  right  to 
demand  such  performance  on  another  train,  or 
at  another  time.  Hatten  -•.  Railroad  Co.,  39 
Ohio  St.  375,  13  Am.  &  Eng.  R.  Cas.  53;  Cleve- 
land, etc.,  R.  Co.  v.  Bartram,  11  Ohio  St.  457. 

Pennsylvania.  — A  "  drover  ticket,"  sold  at 
half  the  regular  price,  and  good  only  in  the 
drover's  hands,  for  one  seat  between  points, 
and  limited  to  "  March  11  to  16,"  did  not 
entitle  the  drover  to  stop  over,  and  if  he 
did,  he  could  not  recover  for  being  ejected 
from  a  second  train.  Dietrich  v.  Pennsyl- 
vania R.  Co.,  71  Pa.  St.  432,  3  Am.  Ry.  Rep. 
435;  Oil  Creek,  etc.,  R.  Co.  v.  Clark,  72  Pa. 
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way  1  station  on  a  ticket  for  a  continuous  passage  between  two  points  only. 

66.  Transfer  Stations.  —  A  passenger  required  to  change  cars  is  still  a  pass- 
enger while  making  the  transfer.2 

4.  Particular  Applications  —  a.  In  General.  —  The  general  rules  touching 

dence  showed  that  while  traveling  with  her 
babe  alone  she  was  transferred  to  a  station  of 
the  company,  over  whose  road  she  had  a  valid 
ticket,  purchased  from  a  connecting  line,  in- 
cluding a  contract  to  transfer  her  from  one 
road  to  another;  that  the  station  was  kept  open 
at  all  times  for  passengers;  that  she  remained 
there  waiting  for  her  train  for  ten  hours,  with 
the  assent  of  defendant's  agent. 

Where  the  plaintiff's  ticket  entitled  her  to  a 
passage  over  the  defendant's  road  to  P.,  and 
thence  by  steamboat,  and  it  appeared  that  the 
defendants  had  built  their  track  upon  their 
wharf  down  to  the  steamboat,  and  had  run 
their  passenger  train  upon  it  for  a  time,  and 
still  continued  to  run  their  baggage  train  there; 
and  that  they  directed  their  passengers  by 
printed  sign  to  use  the  wharf  as  a  passageway 
to  the  boat,  and  it  was  so  used;  and  that  the 
defendants  made  the  wharf  subsidiary  and  nec- 
essary to  the  proper  use  and  enjoyment  of  their 
road,  in  an  action  by  the  plaintiff  to  recover 
for  an  injury  upon  the  wharf  it  was  held  that 
the  defendants  were  bound  to  exercise  the 
same  degree  of  care  in  making  the  wharf  safe 
and  convenient  for  their  through  passengers  to 
travel  over  as  was  required  of  common  carriers 
of  passengers,  although  they  required  them  to 
disembark  at  their  depot,  forty  rods  distant 
from  the  steamboat;  and  that  this  liability 
continued  until,  in  the  ordinary  course  of  the 
passage  over  the  wharf,  the  passengers  reached 
the  point  where  the  liability  of  the  steamboat 
company  commenced.  Knight  v.  Portland, 
etc.,  R.  Co.,  56  Me.  234. 

The  party  injured  was  a  passenger,  with  a 
ticket  that  entitled  him  to  be  carried  safely 
from  H.  to  F.  By  the  regular  route  and  mode 
of  carriage  it  was  necessary  for  him  to  change 
cars  at  W.  and  to  cross  over  the  intervening 
track  of  the  defendant  from  one  train  to  an- 
other. It  was  held  that  in  making  this  tran- 
sit from  one  train  to  the  other  he  continued 
to  be  a  passenger.  Baltimore,  etc.,  R.  Co.  v. 
State,  60  Md.  449,  12  Am.  &  Eng.  R.  Cas.  149. 

Where  Carriage  Contract  is  Temporarily  Sus- 
pended on  account  of  a  washout,  one  does  not 
cease  to  be  a  passenger  during  the  time  he  is 
being  transferred  to  another  train.  Dwindle 
v.  New  York  Cent.,  etc.,  R.  Co.,  120  N.  Y.  117, 
44  Am.  &  Eng.  R.  Cas.  384,  reversing  45  Hun 
(N.  Y.)i39. 

Stopping  Over  while  Traveling  over  Connect- 
ing Lines.  —  A  through  ticket,  with  coupons 
attached  for  the  different  roads,  constitutes  a 
contract  entire  as  to  each  connecting  line,  but 
severable  as  between  the  different  lines;  so 
where  a  passenger  enters  upon  any  one  of  the 
connecting  lines  he  has  no  stop-over  privileges 
on  that  line,  but  may  stop  over  at  the  end  of 
the  line,  before  resuming  the  ride  on  the  next 
connecting  line.  Nichols  v.  Southern  Pac.  Co., 
23  Oregon  123,  52  Am.  &  Eng.  R.  Cas.  205; 
Little  Rock,  etc.,  R.  Co.  v.  Dean,  43  Ark.  529,  51 
Am.  Rep.  584,  21  Am.  &  Eng.  R.  Cas.  279; 
Auerbach  v.  New  York  Cent.,  etc.,  R.  Co.,  89 
N.  Y.  281,  42  Am.  Rep.  290. 
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St.  231;  Vankirk  v,  Pennsylvania  R.  Co.,  76 
Pa.  St.  66,  18  Am.  Rep.  404. 

Ti  tas.  —  Gulf,  etc.,  R.  Co.  v.  Henry,  84  Tex. 
67S,  52  Am.  &  Eng.  R.  Cas.  230;  Breen  v. 
Texas,  etc.,  R.  Co.,  50  Tex.  43. 

Vermont,  — Shedd  v.  Troy,  etc.,  R.  Co.,  40 
Vt.  88. 

Canada. — Craig  v.  Great  Western  R.  Co., 
24  U.  C.  Q.  B.  504;  Briggs  v.  Grand  Trunk  R. 
Co.,  24  U.  C.  Q.  B.  510. 

1.  McClure  v.  Philadelphia,  etc.,  R.  Co.,  34 
Md.  532:  State  v.  Overton,  24  N.  J.  L.  435,  61 
Am.  Dec.  671. 

When  Relation  Not  Terminated  by  Stopping 
Over.  —  Cases  may  arise  in  which  by  accident, 
misfortune,  fault  of  the  carrier,  or  the  miscon- 
duct of  the  employees  of  a  carrier  of  passen- 
gers, continuous  transit  may  be  interrupted 
without  fault  on  the  part  of  the  passenger,  and 
in  such  cases  the  passenger  may  be  entitled  to 
resume  his  journey,  and  to  be  transported  as 
though  no  interruption  had  occurred.  Gulf, 
etc.,  R.  Co.  v.  Henry,  84  Tex.  678,  52  Am.  & 
Eng.  R.  Cas.  230. 

Train  Stopped  by  a  Wreck.  —  Being  informed 
that  a  train  so  stopped  would  be  delayed  sev- 
eral hours,  perhaps  all  night,  and  that  no  one 
could  tell  when  it  would  be  ready  to  proceed, 
a  passenger,  who  was  sick,  informed  the  con- 
ductor of  that  fact  and  asked  for  a  stop-over 
ticket,  which  was  denied  him.  He  then  left 
the  train,  spent  the  night  at  a  hotel,  and  took 
another  train  next  day.  The  conductor  upon 
this  train  refused  to  accept  the  conductor's 
check  which  the  plaintiff  had  received  in  lieu  of 
his  ticket  the  day  before,  and  also  refused  to  ac- 
cept ticket  fare,  and  demanded  as  conductor's 
fare  more  than  he  was  entitled  under  the  rules 
of  the  company  to  demand.  It  was  held  that 
the  plaintiff  had  a  right,  under  his  original 
contract,  to  stop  over  and  take  another  train 
without  paying  additional  fare.  Wilsey  v. 
Louisville,  etc.,  R.  Co.,  83  Ky.  511,  26  Am.  & 
Eng.  R.  Cas.  258.  Nor  does  the  relation  ter- 
minate when  the  passenger  stops  over  under  a 
contract  permitting  him  to  do  so,  whether  by 
agreement  with  an  authorized  agent  of  the  car- 
rier (Tarbell  v.  Northern  Cent.  R.  Co.,  24  Hun 
(N.  Y.)  51;  Beebe  v.  Ayres,  28  Barb.  (N.  Y.)  275; 
New  York,  etc.,  R.  Co.  v.  Winter.  143  U.  S.  60, 
52  Am.  &  Eng.  R.  Cas.  328);  or  under  a  ticket 
to  that  effect,  Cherry  v.  Kansas  City,  etc.,  R. 
Co.,  52  Mo.  App.  499. 

But  the  fact  that  one  conductor  allowed  a 
passenger  a  stop-over  on  a  through  ticket,  on 
a  part  of  the  route,  did  not  entitle  him  to  it  on 
another  part  of  the  road,  with  a  different  con- 
ductor. Dietrich  v.  Pennsylvania  R.  Co.,  71 
Pa.  St.  432,  3  Am.  Ry.  Rep.  435.  See  also 
Yorton  v.  Milwaukee,  etc.,  R.  Co.,  62  Wis. 
367,  18  Am.  &  Eng.  R.  Cas.  332. 

2.  At  Transfer  Stations. —  Baltimore,  etc.,  R. 
Co.  v.  State,  60  Md.  449,  12  Am.  &  Eng.  R. 
Cas.  149. 

In  St.  Louis  Southwestern  R.  Co.  v.  Griffith, 
(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  741,  a 
woman  was  deemed  a  passenger  where  the  evi- 
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the  relation  of  carrier  and  passenger  having  been  stated,  their  application  by 
the  courts  in  special  instances  will  now  be  noticed. 

Tramps.  —  Thus,  under  the  rule  that  a  trespasser  on  a  train  cannot  be 
deemed  a  passenger,1  a  tramp  is  not  a  passenger.3 

Fraud  —  Violation  of  Rules.  —  Nor  is  one  conveyed  by  fraud  or  against  the 
express  orders  of  the  carrier  a  passenger.3 

A  Newspaper  Peddler  upon  a  train  or  street  car  by  sufferance  or  permission 
merely  to  ply  his  trade  is  not  a  passenger,  but  only  a  licensee.4 

But  One  Riding  in  a  Private  Car  may  be  considered  as  a  passenger.5 

And  Slaves  Transported  for  Hire  were   deemed   passengers  within  the  rules 


1.  Brown  v.  Missouri,  etc.,  R.  Co.,  64  Mo. 
536.  See  also  supra,  this  section,  Distinguished 
from  Other  Persons;  and  infra,  this  section, 
Riding  in  Vehicles  Not  Ordinarily  Used  for 
Carrying  Passengers. 

Trespassers  Have  Been  Held  Not  to  Be  Passen- 
gers within  the  meaning  of  the  statutes  forbid- 
ding the  expulsion  of  passengers  at  places 
other  than  regular  stations.  Hobbs  v.  Texas, 
etc.,  R.  Co.,  49  Ark.  357,  34  Am.  &  Eng.  R. 
Cas.  268;  Chicago,  etc.,  R.  Co.  v.  Peacock,  48 
111.  253;  Fulton  v.  Grand  Trunk  R.  Co.,  17  U. 
C.  Q.  B.  428. 

2.  Higley  v.  Gilmer,  3  Mont,  go,  35  Am.  Rep. 
450;  Chicago,  etc.,  R.  Co.  v.  Michie,  83  111. 
427. 

A  Trespasser  Stealing  a  Ride  or  attempting  to 
do  so  cannot  be  considered  in  any  sense  a  pass- 
enger. Toledo,  etc.,  R.  Co.  v.  Brooks,  81  111. 
245;  Chicago,  etc.,  R.  Co.  v.  Casey,  9  111.  App. 
632;  Sherman  v.  Hannibal,  etc.,  R.  Co.,  72  Mo. 
62,  37  Am.  Rep.  423;  Farber  v.  Missouri  Pac. 
R.  Co.,  116  Mo.  81;  Rucker  v.  Missouri  Pac. 
R.  Co.,  61  Tex.  499;  Chicago,  etc.,  R.  Co.  v. 
Mehlsack,  131  111.  61,  19  Am.  St.  Rep.  17,  41 
Am.  &  Eng.  R.  Cas.  60,  reversing  33  111.  App. 
221. 

Where  a  person  clandestinely  enters  a  box- 
car of  a  freight  train  to  beat  his  way  over  the 
road,  he  becomes  a  trespasser.  Hendryx  v. 
Kansis  City,  etc.,  R.  Co.,  45  Kan.  377. 

3.  Fraud  —  Violation  of  Company's  Rules.  — 
Satterlee  v.  Groat,  1  Wend.  (N.  Y.)  272; 
O'Brien  v.  Boston,  etc.,  R.  Co.,  15  Gray  (Mass.) 
20,  77  Am.  Dec.  347;  Toledo,  etc.,  R.  Co.  v. 
Brooks,  81  111.  245;  Great  Northern  R.  Co.  v. 
Harrison,  10  Exch.  376,  26  Eng.  L.  &  Eq. 
443- 

If  a  person  knowingly  induces  the  conductor 
of  a  railway  train  to  violate  a  rule  of  the  com- 
pany and  to  carry  him  without  charge,  he  is 
guilty  of  a  fraud  on  the  company  and  cannot 
claim  the  rights  of  a  passenger.  McVeety  v. 
St.  Paul,  etc.,  R.  Co.,  45  Minn.  268,  47  Am.  & 
Eng.  R.  Cas.  471.  As  where  a  person,  by  giv- 
ing a  tip  or  bribe  to  the  conductor  of  a  train 
not  intended  for  the  conveyance  of  ordinary 
passengers,  as  he  had  reason  to  know,  induces 
the  conductor  to  permit  him  to  travel  contrary 
to  the  regulations  of  the  company.  Canadian 
Pac.  R.  Co.  v.  Johnson,  6  Montreal  Q.  B.  Rep. 
213;  Brevig  v.  Chicago,  etc.,  R.  Co.,  64  Minn. 
168. 

And  if  a  ticket  is  procured  by  fraud,  the 
fraud  will  vitiate  the  contract,  and  the  person 
using  it  will  not  be  entitled  to  the  rights  of  a 
passenger.  Brown  v.  Missouri,  etc.,  R.  Co., 
04  Mo.  536. 

But  if  the  Traveler  is  in  Good  Faith  Using  a  Pass 


or  a  Ticket  which  he  believes  to  be  available, 
or  if  his  right  to  travel  upon  it  is  recognized, 
the  duty  which  the  carrier  owes  to  him  is  that 
which  a  carrier  owes  a  passenger.  Accord- 
ingly, where  a  person  was  induced  to  believe 
by  the  conduct  and  language  of  the  carrier's 
employees  that  he  had  a  contract  for  a  round 
trip,  it  was  held  that  he  was  a  passenger. 
Russ  v.  Steamboat  War  Eagle,  14  Iowa  363. 

4.  Newspaper  Peddler. —  Blackmore  v.  Toronto 
St.  R.  Co.  38  U.  C.  Q.  B.  172. 

Where  a  newsboy  has  a  license  to  pass  on 
and  off  street-cars  merely  for  the  purpose  of 
selling  his  papers,  the  company  is  not  liable 
for  an  injury  received  by  the  driver  permitting 
him  to  get  off  from  the  front  platform  without 
checking  the  speed  of  the  car.  Fleming  v. 
Brooklyn  City  R.  Co.,  1  N.  Y.  Abb.  N.  Cas. 
(Brooklyn  City  Ct.)  433. 

An  action  for  injuries  received  by  a  newsboy 
permitted  on  the  cars  of  a  street  passenger  rail- 
way to  engage  in  selling  his  papers  is  not 
affected  by  the  provisions  of  the  Pennsylvania 
Act  of  April  4,  1868,  P.  L.  58,  so  as  to  limit 
his  right  of  recovery  to  that  of  an  employee. 
Philadelphia  Traction  Co.  v.  Orbann,  119  Pa. 
St.  37- 

Persons  Carrying  On  Business  on  a  carrier's 
vehicle  may  to  some  extent  occupy  the  position 
of  passengers.  Thus,  a  popcorn  vender  who 
travels  on  a  train  under  a  contract  with  the 
company  to  pay  a  certain  sum  annually  in 
money  and  to  supply  the  passengers  with  ice- 
water,  is  a  passenger  while  so  traveling,  and 
not  an  employee.  Com.  v.  Vermont,  etc.,  R. 
Co.,  108  Mass.  7,  7  Am.  Ry.  Rep.  394.  Com- 
pare also  Yeomans  v.  Contra  Costa  Steam  Nav. 
Co.,  44  Cal.  71. 

But  in  Smallman  v.  Whilter,  87  111.  545,  27 
Am.  Rep.  76,  it  was  held  that  a  woman  had  no 
right  of  action  against  the  captain  of  a  boat 
who  prevented  her  from  selling  her  goods  on 
the  boat  on  an  excursion,  the  facts  showing 
that  she  had  obtained  no  permission  to  sell, 
and  that  her  goods  were  put  in  the  baggage- 
room  and  were  not  delivered  to  her  by  reason 
of  the  fact  that  the  crowd  getting  off  the  boat 
was  so  great  that  it  was  too  late  to  convey  them 
to  the  picnic  grounds  where  she  expected  to 
traffic. 

5.  Person  in  Private  Car.  —  One  is  a  passenger 
who,  as  the  owner  of  a  private  car,  arranges  to 
have  his  car  attached  to  a  regular  passenger 
train,  stipulating  that  he  will  tend  the  brakes 
on  his  own  car;  at  least  so  far  as  his  right  of 
recovery  for  personal  injury  occasioned  by  neg- 
ligence of  the  company  is  concerned.  Lacka- 
wanna, etc.,  R.  Co.  v.  Chenewith,  52  Pa.  St. 
382,  91  Am.  Dec.  168. 
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governing  the  relation,  as  laid  down  by  the  cases.1 

And  a  Child  Going  on  a  Train  with  its  Mother,  who  has  a  ticket  for  herself,  is  a  pass- 
enger.' 

A  Servant  of  a  Sleeping  Car  Company  who  is  given  free  transportation  by  a  railroad. 
company,  by  the  terms  of  an  existing  contract  between  the  two  companies, 
has  been  held  not  to  be  a  passenger  of  the  railroad  company  on  whose  line  he. 
runs,  in  any  such  sense  as  to  require  of  it  the  highest  degree  of  care  and  skill 
in  the  operation  of  its  road.3 

/».  Persons  Riding  on  Certain  Tickets4— (i)  Generally  —  Limited  and 


1.  Slaves.  —  Mitchell  v.  Western,  etc.,  R.  Co., 
30  Ga.  22;  McClenaghan  v.  Brock,  5  Rich.  L. 
(S.  Car.)  17. 

2.  Children.  —  Beckwith  v.  Cheshire  R.  Co., 
143  Mass.  68,  27  Am.  &  Eng.  R.  Cas.  192. 

But  the  rule  does  not  hold  good  where  the 
child  is  unaccompanied  by  one  having  it  in 
charge.  Thus,  where  a  child  attempted  to 
ride  by  invitation  of  a  carrier's  employees,  it 
was  held  that  while  the  tender  age  of  a  child 
might  excuse  him,  if  he  had  occupied  the  rela- 
tion of  a  passenger,  from  the  effect  of  his 
own  negligence,  it  could  not  create  the  re- 
lation. Gulf,  etc.,  R.  Co.  v.  Dawkins,  77  Tex. 
228. 

By  the  Stat,  of  7  and  8  Vict.,  c.  85,  §  6,  railway 
companies  are  bound  to  carry  on  certain  trains 
children  under  three  years  of  age  without 
charge,  and  are  entitled  to  half  the  fare  charged 
for  adults  for  all  children  between  three  and 
twelve  years  of  age.  The  plaintiff's  mother, 
carrying  in  her  arms  the  plaintiff,  a  child  of 
three  years  and  two  months  old,  took  a  ticket 
for  herself  by  one  of  these  trains,  but  did  not 
take  a  ticket  for  the  plaintiff.  In  the  course  of 
the  journey  an  accident  occurred  through  the 
negligence  of  the  defendant,  and  the  plaintiff 
was  injured.  At  the  time  the  plaintiff's  mother 
took  her  ticket  no  question  was  asked  by  the 
defendant's  servants  as  to  the  age  of  the  child, 
and  there  was  no  intention  on  the  part  of  the 
mother  to  defraud  the  company.  Under  these 
facts  the  plaintiff  was  allowed  to  recover  as  a 
passenger  for  the  injury  received.  Austin  v. 
Great  Western  R.  Co.,  L.  R.  2  Q.  B.  443. 

3.  A  Porter  on  a  Sleeping  Car  was  inj  ured  by  the 
derailment  of  the  defendant's  train  upon  which 
he  was  riding.  It  appeared  that  the  Pullman 
Car  Company  was,  at  the  time  of  the  accident, 
engaged  under  contract  in  furnishing,  equip- 
ping, maintaining,  and  running  parlor  sleeping 
cars  in  connection  with  and  as  part  of  the  pass- 
enger train  of  the  defendant,  and  that  the  plain- 
tiff as  one  of  the  employees  of  the  Pullman  Car 
Company  was  employed  in  performing  the 
duties  of  porter  and  buffet  man  on  one  of  the 
Pullman  cars,  and  that  his  duties  were  to  at- 
tend to  the  wants  and  requirements  of  the 
passengers  occupying  seats  and  berths  in  the 
Pullman  cars,  but  not  otherwise.  The  serv- 
ants of  the  Pullman  Car  Company  were  under 
its  exclusive  direction  and  control,  and  had  no 
other  connection  with  the  railroad  company 
than  simply  to  be  transported  over  the  line  of 
road  while  in  the  performance  of  their  duties. 
No  contract  whatever  existed  between  the 
plaintiff  and  the  railroad  company.  It  was 
held  that  the  plaintiff  could  be  considered 
neither  a  fellow-servant  nor  a  passenger  in  any 
such  sense  as  to  require  of  the  railroad  com- 


pany the  highest  degree  of  skill  and  care  in 
the  construction  and  maintenance  of  its  road- 
way and  machinery,  and  in  the  operation  of 
its  road  and  the  running  of  its  trains,  such, 
as  are  required  in  the  case  of  a  passenger.. 
Hughson  v.  Richmond,  etc.,  R.  Co.,  2  App. 
Cas.  (D.  C.)  98. 

But  in  Jones  v.  St.  Louis  Southwestern  R.Co.,. 
125  Mo.  666,  however,  decided  some  time  after 
the  Hughson  case,  upon  a  somewhat  similar 
state  of  facts,  the  court  seems  to  have  arrived 
at  a  different  conclusion.  The  plaintiff,  at  the- 
time  of  the  injury  complained  of,  was  in  the- 
general  employment  of  the  Pullman  Palace  Car 
Company  as  a  car  porter  by  virtue  of  a  con- 
tract between  him  and  the  said  company,  by 
which,  among  other  things,  it  was  stipulated 
that  in  consideration  of  said  employment  he- 
undertook  and  bound  himself  to  obey  all  rules- 
and  regulations  of  the  transportation  company 
made  for  the  government  of  their  own  em- 
ployees, over  whose  line  the  cars  of  the  Pull- 
man company  might  operate,  while  said  por- 
ter was  traveling  over  said  line  in  the  employ- 
ment and  service  of  the  Pullman  company. 
There  was  in  force  at  the  time  of  the  injury  to* 
the  plaintiff  a  contract  between  the  Pullman- 
company  and  the  defendant,  by  the  terms  of 
which  the  Pullman  company  agreed  to  furnish 
sleeping  and  parlor  cars,  to  be  used  by  the  rail- 
way company  for  the  transportation  of  passen- 
gers, the  Pullman  company  agreeing  to  fur- 
nish at  its  own  cost  one  or  more  employees 
upon  each  car,  whose  duty  it  should  be  to  col- 
lect fares  for  the  accommodation  furnished  in 
said  car,  and  generally  to  wait  upon  passen- 
gers therein  and  provide  for  their  comfort. 
The  contract  between  the  Pullman  company 
and  the  railway  company  also  provided  that 
the  employees  of  the  Pullman  company  should 
be  governed  by  and  subject  to  the  rules  and 
regulations  of  the  railway  company  adopted 
for  the  government  of  the  railway  company's 
employees.    It  was  held: 

1.  That  the  porter,  while  merely  riding  in 
the  Pullman  car  and  looking  after  the  welfare 
of  the  passengers  therein,  was  in  no  sense  a 
fellow-servant  with  those  operating  the  en- 
gine and  train. 

2.  That  the  porter,  being  transported  overr 
the  defendant's  road  under  a  contract,  whichi 
was  supported  by  a  sufficient  consideration,, 
was  entitled  to  the  rights  of  a  passenger  in- 
respect  to  careful  running  and  management  of 
the  train:  that  he  did  not  differ  materially 
from  mail  agents,  express  agents,  and  persons; 
in  like  circumstances  who  are  transported  un- 
der contract  of  a  similar  nature. 

4.  See  also  supra,  this  section,  Purchase  of" 
Ticket;  and  also  the  title  Tickets  and  Fares- 
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CARRIERS  OF  PASSENGERS.        Considered  Passengers-. 


Unlimited  Tickets. —  While  a  person  may  be  entitled  to  ride  as  a  passenger  upon 
an  unlimited  ticket  until  it  is  used,1  still  the  carrier  has  the  right  to  refuse  to 
recognize  one  as  a  passenger  who  travels  upon  or  insists  upon  riding  on  a  lim- 
ited ticket  after  he  knows  it  has  expired.* 


1.  Unlimited  Ticket.  —  Pennsylvania  R.  Co. 
v.  Spicker,  105  Pa.  St.  142,  23  Am.  &  Eng.  R. 
Cas.  672. 

As  where  one  seeks  to  travel  on  a  ticket  read- 
ing "good  this  trip  only,"  mentioning  no  time 
limit.  Pier  v.  Finch,  24  Barb.  (N.  Y.)  514. 
But  this  case  seems  to  be  doubted  by  Judge 
Redfield.  1  Redf.  on  Railways  (6th  ed.),  p.  93. 
note  5. 

Connecting  Lines.  —  And  the  rule  has  been 
applied  to  carriage  over  connecting  roads. 
Thus,  a  passenger  with  a  ticket  good  over  two 
roads,  having  used  it  over  the  first  road,  is  at 
liberty  to  begin  the  journey  over  the  second 
road  when  he  pleases.  A  delay  of  two  months 
will  not  defeat  his  right  to  be  carried  on  the 
ticket.  Brooke  v.  Grand  Trunk  R.  Co.,  15 
Mich.  332. 

2.  Limited  Ticket  —  Expiration  of  Time  —  In- 
diana.—  Terre  Haute,  etc.,  R.  Co.  v.  Fitzger- 
ald, 47  Ind.  79. 

Louisiana.  —  Rawitzky  v.  Louisville,  etc.,  R. 
Co.,  40  La.  Ann.  47,  31  Am.  &  Eng.  R.  Cas. 
129. 

Maryland.  —  Pennington  v.  Philadelphia, 
etc.,  R.  Co.,  62  Md.  95,  18  Am.  &  Eng.  R.  Cas. 
310;  McClure  v.  Philadelphia,  etc.,  R.  Co.,  34 
Md.  532,  6  Am.  Rep.  345. 

Massachusetts.  —  Boston,  etc.,  R.  Co.  v.  Proc- 
tor, 1  Allen  (Mass.)  267,  79  Am.  Dec.  729. 

Michigan.  —  Heffron  v.  Detroit  City  R.  Co., 
92  Mich.  406. 

Mississippi.  —  Howard  v.  Chicago,  etc.,  R. 
Co.,  61  Miss.  194,  18  Am.  &  Eng.  R.  Cas.  313. 

Missouri.  —  Lillis  v.  St.  Louis,  etc.,  R.  Co., 
64  Mo.  464,  27  Am.  Rep.  255. 

New  Hampshire. — Johnson  v.  Concord  R. 
Corp.,  46  N.  H.  213,  88  Am.  Dec.  199. 

New  Jersey.  —  State  v.  Campbell,  32  N.  J.  L. 
309. 

New  York.  —  Elmore  v.  Sands,  54  N.  Y.  512, 
13  Am.  Rep.  617;  Hill  v.  Syracuse,  etc.,  R. 
Co..  63  N.  Y.  101;  Barker  v.  Coflin,  31  Barb. 
(N.  Y.)  556;  Pier  v.  Finch,  24  Barb.  (N.  Y.) 
514;  Boice  v.  Hudson  River  R.  Co.,  61  Barb. 
(N.  Y.)  611;  Wentz  v.  Erie  R.  Co.,  3  Hun 
(N.  Y.)  241;  Nelson  v.  Long  Island  R.  Co.,  7 
Hun  (N.  Y.)  140;  Gale  v.  Delaware,  etc.,  R. 
Co.,  7  Hun  (N.  Y.)  670. 

North  Carolina. — McRae  v.  Wilmington, 
etc.,  R.  Co.,  88  N.  Car.  526,  43  Am.  Rep.  745, 
18  Am.  &  Eng.  R.  Cas.  316. 

Ohio.  —  Powell  v.  Pittsburg,  etc.,  R.  Co., 
25  Ohio  St.  70,  13  Am.  Ry.  Rep.  477;  Penn- 
sylvania Co.  v.  Hine,  41  Ohio  St.  276. 

Pennsylvania. — McElroy  v.  Railroad  Co., 
7  Phila.  (Pa.)  206. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Henry,  84 
Tex.  678,  52  Am.  &  Eng.  R.  Cas.  230;  Texas, 
etc.,  R.  Co.  v.  McDonald,  2  Tex.  App.  Civ. 
Cas.,  §  163;  Gulf,  etc.,  R.  Co.  v.  Looney,  85 
Tex.  158,  34  Am.  St.  Rep.  787,  52  Am.  &  Eng. 
R.  Cas.  197. 

Vermont.  —  Shedd  v.  Troy,  etc.,  R.  Co.,  40 
Vt.  88. 

Canada.  —  Farewell  v.  Grand  Trunk  R.  Co., 


15  U.  C.  C.  P.  427;  Briggs  v.  Grand  Trunk  R. 
Co.,  24  U.  C.  Q.  B.  510. 

And  neither  will  the  fact  that  the  passenger 
has  on  other  occasions  been  permitted  to  ride 
on  an  expired  ticket,  or  even  on  the  particular 
ticket  in  question  (Johnson  v.  Concord  R. 
Corp.,  46  N.  H.  213,  88  Am.  Dec.  199;  Hill  v.. 
Syracuse,  etc.,  R.  Co.,  63  N.  Y.  101;  Wakefield 
v.  South  Boston  R.  Co.,  117  Mass.  544;  Sher- 
man v.  Chicago,  etc.,  R.  Co.,  40  Iuwa  45 ;  Diet- 
rich v.  Pennsylvania  R.  Co.,  71  Pa.  St.  432,  io> 
Am.  Rep.  711),  nor  the  checking  of  baggage 
on  the  ticket  (Wentz  v.  Erie  R.  Co.,  3  Hun  (N. 
Y.)  241),  nor  the  representations  of  an  un- 
authorized agent,  avail  to  entitle  the  passenger 
to  transportation  on  such  ticket.  Boice  v. 
Hudson  River  R.  Co.,  61  Barb.  (N.  Y.)  611;. 
McClure  Philadelphia,  etc.,  R.  Co.,  34  Md. 
532,  6  Am.  Rep.  345.  But  see  Nelson  v.  Long 
Island  R.  Co.,  7  Hun  (N.  Y.)  140. 

But  the  rule  is  otherwise  where  the  ticket 
has  been  extended  by  a  duly  authorized  agent 
of  the  carrier.  Randall  v.  New  Orleans,  etc., 
R.  Co.,  45  La.  Ann.  778.  See  also  Spellman 
v.  Richmond,  etc.,  R.  Co.,  35  S.  Car.  475.  Or 
where  the  passenger  enters  upon  his  journey 
before  midnight  of  the  day  of  expiration. 
Lundy  v.  Central  Pac.  R.  Co.,  66  Cal.  191,  56 
Am.  Rep.  100,  18  Am.  &  Eng.  R.  Cas.  309; 
Georgia  Southern  R.  Co.  v.  Bigelow,  68  Ga. 
219;  Evans  v.  St.  Louis,  etc.,  R.  Co.,  11  Mo.. 
App.  463;  Auerbach  v.  New  York  Cent.,  etc., 
R.  Co.,  89  N.  Y.  281,  42  Am.  Rep.  290,  revers- 
ing 60  How.  Pr.  (N.  Y.  C.  PI.)  382.  Notwith- 
standing the  limit  expired  while  on  the  jour- 
ney. Gulf,  etc.,  R.  Co.  v.  Looney,  85  Tex. 
158,  34  Am.  St.  Rep.  787,  52  Am.  &  Eng.  Rt 
Cas.  197;  Auerbach  v.  New  York  Cent.,  etc.,. 
R.  Co.,  89  N.  Y.  281,  6  Am.  &  Eng.  R.  Cas. 
334,  42  Am.  Rep.  290. 

But  in  Gulf,  etc.,  R.  Co.  v.  Wright,  2  Tex.. 
Civ.  App.  463,  the  condition  on  a  ticket  that  it 
would  not  be  good  for  return  passage  unless 
the  holder  identified  himself  to  the  agent  of 
the  connecting  road  at  a  named  station,  '  on 
or  before  January  20th,  1888,  and  when 
officially  signed  *  *  *  by  such  agent,  this 
ticket  shall  be  good  only  three  days  after  such 
date,"  was  construed  to  mean  that  the  journey 
was  to  be  completed  within  the  three  days, 
and  not  merely  commenced  within  that 
time. 

Effect  of  Expiration  on  Sunday.  —  If  a  contract 
matures  on  Sunday,  the  performance  of  it  is  to 
be  exacted  on  the  next  day.  So,  where  a  pass- 
enger holds  a  limited  ticket  which  expires  on 
Sunday,  and  he  is  prevented  from  riding  on 
that  day  because  the  company  runs  no  trains, 
he  is  entitled  to  a  passage  on  the  next  day. 
Little  Rock,  etc.,  R.  Co.  v.  Dean,  43  Ark.  529, 
51  Am.  Rep.  584,  21  Am.  &  Eng.  R.  Cas.  279, 
holding  that  the  rule  is  more  applicable  to 
a  contract  for  carriage  than  to  ordinary  con- 
tracts, for  the  reason  that  the  time  for  perform- 
ance is  imposed  by  the  company  by  way  of 
limitation,  and  the  contract  should  be  so  con- 
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CA  A  A'  /  E  KS  ( ?/'-  /  \  \  SSENGERS.        Considered  Passengers. 


On  Train  Other  than  One  Entitled  to  Be  On.  —  And  the  same  right  exists  with 
respect  to  one  who  is  riding  on  any  other  train  than  the  one  he  is  entitled  to 
travel  on  by  Ids  ticket,'  as  by  riding  on  a  second-class  ticket  on  a  train  on 
which  only  first-class  tickets  are  accepted.2 


Strued  as  to  save  the  right  and  prevent  a  for- 
feiture if  it  can  be  done. 

1.  "Continuous  Trip  Only."  —  In  Johnson  v. 
Philadelphia,  etc.,  R.  Co.,  63  Md.  106,  i£  Am. 

6  Eng.  R.  Cas.  304,  it  was  held  that  if  the 
excursion  ticket  calls  for  a  "continuous  trip 
■only,"  between  two  points,  it  is  not  valid  for 
passage  to  an  intermediate  point  on  a  train 
which  does  not  make  the  whole  trip. 

Riding  on  Wrong  Train.  —  Where  one  pur- 
chases a  round-trip  ticket  on  a  particular  day, 
he  acquires  no  right  to  ride  on  any  particular 
train,  or  on  any  particular  class  of  trains,  un- 
less the  ticket  so  states,  or  the  agent  of  the 
■company  so  informed  him  at  the  time  of  the 
purchase.  Claybrook  v.  Hannibal,  etc.,  R. 
Co.,  19  Mo.  App.  432. 

Thus,  where  a  passenger  buys  a  ticket 
marked  "  good  for  this  day  and  train  only," 
he  has  a  right  to  select  any  train  on  that  day 
that  goes  to  his  place  of  destination,  but  he 
has  no  right  to  ride  part  of  the  way  on  one 
train,  and  afterwards  to  resume  the  trip  on 
another  train.    Gale  v.  Delaware,  etc.,  R.  Co., 

7  Hun  (N.  Y.)  670. 

So  held  also  in  Nolan  v.  New  York,  etc.,  R. 
Co.,  41  N.  Y.  Super.  Ct.  541.  Here  the  plain- 
tiff bought  an  excursion  ticket  containing  the 
stipulation  "  good  this  day  on  all  trains  except 
the  Boston  express  train,"  and  with  it  at- 
tempted to  ride  on  the  Boston  express,  from 
which  he  was  ejected  for  non-payment  of  fare 
after  the  refusal  of  the  conductor  to  honor  the 
ticket. 

The  manager  of  an  excursion  from  Wilming- 
ton to  Washington  contracted  with  the  defend- 
ant company  for  a  train  of  cars  at  a  certain 
sum,  and  after  advertising  the  time,  etc.,  sold 
card  tickets  for  the  round  trip.  After  the  de- 
parture of  the  train,  and  when  it  had  proceeded 
a  few  miles,  the  defendant's  conductor  passed 
through  the  cars  and  took  up  the  card  tickets, 
and  in  lieu  thereof  gave  coupon  tickets,  in 
order  that  the  connecting  roads  might  hold 
vouchers  to  obtain  their  pro  rata  share  of  ex- 
cursion money,  in  settling  with  the  defendant. 
There  was  a  regulation  of  the  company  that 
excursion  passengers  were  entitled  to  ride  in 
the  excursion  train  only.  The  coupon  tickets 
contained  nothing  about  the  right  to  use  them 
on  a  regular  train;  on  the  contrary,  they  bore 
internal  evidence  that  they  were  to  be  used  on 
the  excursion  train,  and  no  other.  It  was  held 
that  the  plaintiff  excursionist  could  not  return 
on  a  regular  train,  even  at  an  earlier  day  than 
that  advertised  for  the  excursion  train.  Mc- 
Rae  v.  Wilmington,  etc.,  R.  Co.,  88  N.  Car. 
526,  43  Am.  Rep.  745,  18  Am.  &  Eng.  R.  Cas. 
316. 

2.  Second-class  Tickets.  —  New  York,  etc.,  R. 
Co.  v.  Bennett,  50  Fed.  Rep.  496,  6  U.  S.  App. 

95-  ■ 

But   compare   St.    Louis,  etc.,    R.    Co.  v. 

Mackie,  71  Tex.  491,  10  Am.  St.  Rep.  766,  37 

Am.  &  Eng.  R.  Cas.  94. 

Riding  on  Commutation  Tickets.  —  A  person 
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claimed  the  right  to  travel  on  a  train,  as  a 
passenger  holding  a  commutation  ticket  issued 
by  the  agent  of  the  company,  on  the  alleged 
ground  that  he  was  one  of  the  members  of  a 
partnership  named  on  the  face  of  the  ticket. 
It  was  held  that  he  must  show  the  conductor 
that  his  name  appeared  indorsed  thereon  in 
compliance  with  the  conditions  specified  in  the 
contract  on  the  reverse  of  the  ticket.  Granier 
v.  Louisiana  Western  R.  Co.,  42  La.  Ann.  880. 

A  family  commutation  ticket  which,  on  its 
face,  purports  to  be  for  the  exclusive  use  of  a 
man  and  his  family,  authorizes  a  son,  who  is 
residing  with  the  father  as  a  member  of  his 
family,  to  ride  upon  the  road,  notwithstanding 
he  may  be  over  twenty-one  years  of  age. 
Chicago,  etc.,  R.  Co.  v.  Chisholm,  79  111.  584. 

Riding  on  Conductor's  Check.  —  Where  a  pass- 
enger holds  a  through  ticket  he  has  no  right, 
without  the  consent  of  the  company,  to  stop 
at  an  intermediate  station  and  demand  by  vir- 
tue of  his  ticket,  or  a  conductor's  check  given 
him  in  lieu  thereof,  a  continuation  of  his  pass- 
age on  another  train.  State  v.  Overton,  24  N. 
J.  L.  435,  61  Am.  Dec.  671;  Breen  v.  Texas, 
etc.,  R.  Co.,  50  Tex.  43. 

The  plaintiff  was  traveling  on  a  through 
ticket  with  coupons  for  the  different  roads,  but 
with  two  coupons  for  the  different  divisions  of 
the  defendant's  road.  On  entering  the  de- 
fendant's road  the  conductor  detached  both 
coupons  and  gave  to  the  plaintiff  a  conductor's 
check  which,  according  to  the  rules  of  the  com- 
pany, was  good  only  for  that  trip.  The  plain- 
tiff stopped  at  the  end  of  the  division  over 
night,  and  offered  his  check  the  next  day  for 
passage  over  the  next  division,  but  it  was  re- 
fused and  he  was  ejected.  It  was  held  that 
the  ejection  was  wrongful,  and  the  company 
was  liable.  Palmer  v.  Charlotte,  etc.,  R.  Co., 
3  S.  Car.  580. 

Riding  on  Round-trip  Tickets.  —  By  mistake 
a  conductor  returned  to  a  passenger  who  pre- 
sented a  round-trip  ticket  the  wrong  part 
thereof.  On  the  return  trip  the  passenger  pre- 
sented that  portion  of  the  ticket,  but  the  con- 
ductor refused  it.  The  passenger  had  not 
before  noticed  the  mistake,  but  then  explained 
it  to  the  conductor,  but  he  refused  to  carry  the 
passenger  without  payment  of  fare,  which  was 
refused  and  the  passenger  ejected  from  the 
train.  It  was  held  that  the  company  was  lia- 
ble. Kansas  City,  etc.,  R.  Co.  v.  Riley,  68  Miss. 
765,  47  Am.  &  Eng.  R.  Cas.  476. 

A  round-trip  ticket,  punctured  for  separation 
into  two  parts,  and  having  on  the  "  going  "  part 
the  words  Not  good  for  passage"  and,  on  a 
line  therewith,  on  the  "  returning  "  part  the 
words  "  if  detached,"  is  nevertheless  good  for 
passage  where  the  parts  have  become  sepa- 
rated by  accident,  if  both  parts  are  in  good 
faith  presented  to  the  conductor  on  the  out- 
ward trip.  Wightman  v.  Chicago,  etc.,  R.  Co., 
73  Wis.  169. 

Traveling  on  Land-exploring  Tickets.  —  The 
defendant  company,  owning  lands  for  sale. 
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Considered  Passengers. 


(2)  Nontransferable  Ticket.  —  One  who  is  traveling  upon  or  attempting  to 
travel  upon  a  ticket  issued  to  another  person,  and  by  its  terms  nontransfer- 
able, is  not  a  passenger.1 

Nontransferable  Pass — Train  Check.  —  The  rule  has  also  been  applied  to  a  person 
attempting  to  ride  on  a  nontransferable  pass8  or  train  check.3 

c.  Persons  Riding  Gratuitously  —  (1)  In  General.  —  The  carrier  is 
liable  to  persons  whom  it  accepts  for  transportation  over  its  line,  and  from 
whom  it  demands  no  fare,  to  the  same  extent  that  it  is  liable  to  passengers 
who  pay  fare.4 


'Vfj.s  in  the  habit  of  issuing  nontransferable 
tickets  at  reduced  rates,  known  as  land-ex- 
ploring tickets.  The  plaintiff,  a  resident  of  the 
state,  was  in  another  state  and  bought  one  of 
these  tickets  for  a  round  trip  and  used  it  one 
way,  but  it  was  refused  on  the  return  trip  and 
he  was  ejected.  It  was  held  that  a  resident  of 
the  state,  if  he  made  no  misrepresentations  in 
purchasing  the  ticket,  could  use  it,  but  no  one 
else  could.  Gregory  v.  Burlington,  etc.,  R. 
Co.,  10  Neb.  250,  1  Am.  &  Eng.  R.  Cas.  270. 

1.  Nontransferable  Ticket.  —  Toledo,  etc.,  R. 
Co.  v.  Beggs,  85  111.  So,  28  Am.  Rep.  613; 
Way  -'.  Chicago,  etc.,  R.  Co.,  64  Iowa  48,  52 
Am.  Rep.  431;  Crosby  v.  Maine  Cent.  R.  Co., 
69  Me.  418;  Post  v.  Chicago,  etc.,  R.  Co.,  14 
Neb.  110,  45  Am.  Rep.  100,  9  Am.  &  Eng.  R. 
Cas.  345;  Drummond  v.  Southern  Pac.  Co.,  7 
Utah  118;  Cody  v.  Central  Pac.  R.  Co.,  4 
Sawy.  (U.  S.)  114;  Langdon  v.  Howells,  4  Q. 
B.  Div.  337;  Post  v.  Chicago,  etc.,  R.  Co.,  14 
Neb.  no,  9  Am.  &  Eng.  R.  Cas.  345,  45  Am. 
Rep.  100. 

In  Drummond  v.  Southern  Pac.  Co.,  7  Utah 
118,  it  was  held  that  it  made  no  difference 
that  the  ticket  was  not  signed  by  the  orig- 
inal purchaser,  or  that  an  unauthorized  agent 
of  another  road  than  the  defendant's  assured 
the  purchaser  of  a  ticket  already  used  for  part 
■of  a  trip,  that  the  ticket  would  be  honored. 

It  makes  no  difference  whether  the  ticket 
was  issued  in  the  name  of  the  wrong  party,  as 
where  the  appellee's  husband  bought  a  non- 
transferable thousand-mile  ticket,  and  told  the 
agent  to  issue  it  to  E.  Bannerman,  and  the 
agent,  thinking  it  was  intended  for  a  man,  in- 
serted "  Mr."  before  the  name,  and  the  ticket 
was  presented  by  the  husband  to  pay  his 
wife's  fare,  he  stating  at  the  time  to  the  con- 
ductor that  it  was  bought  for  his  wife,  Elsa 
Bannerman.  Chicago,  etc.,  R.  Co.  v.  Banner- 
man,  15  111.  App.  100. 

But  if  a  Person  in  Good  Faith  presents  a  com- 
mutation ticket  which  was  issued  to  another 
and  is  not  transferable,  and  his  claim  to  be 
carried  thereon  is  recognized,  and  he  is  carried 
as  a  passenger,  he  is  entitled  to  the  rights  of  a 
passenger,  i.  e.,  to  be  carried  safely,  and  to 
have  a  secure  place  to  stop  and  leave  the  road. 
Robostelli  v.  New  York,  etc.,  R.  Co.,  33  Fed. 
Rep.  796,  34  Am.  <$:  Eng.  R.  Cas.  515. 

2.  Nontransferable  Pass.  —  Toledo,  etc.,  R. 
Co.  v.  Beggs,  85  111.  80,  28  Am.  Rep.  613; 
Louisville,  etc.,  R.  Co.  v.  Thompson,  107  Ind. 
442,  57  Am.  Rep.  120,  27  Am.  &  Eng.  R.  Cas. 
«8,  329. 

3.  Train  Check.  —  Notwithstanding  the  train 
check  was  offered  for  passage  within  the  time 
limited  thereon.  Walker  v.  Wabash,  etc.,  R. 
Co.,  15  Mo.  App.  333,  16  Am.  &  Eng.  R.  Cas.  380. 


Riding  on  Transferable  Ticket,  etc.  —  If  no 

restriction  is  put  upon  a  ticket  by  the  carrier, 
before  or  at  the  time  of  the  original  purchase, 
it  is  transferable,  being  regarded  as  evidenc- 
ing a  contract  to  carry  the  bearer  as  a  passen- 
ger. Hudson  v.  Kansas  Pac.  R.  Co.,  3  Mc- 
Crary  (U.  S.)  249. 

A  round-trip  excursion  ticket,  used  by  the 
purchaser  in  going  to  the  station  named 
therein,  and  then  sold  and  transferred,  no 
restrictions  appearing,  is  valid  in  the  hands  of 
the  holder,  and  entitles  him  to  a  return  pass- 
age. Carsten  v.  Northern  Pac.  R.  Co.,  44 
Minn.  454,  44  Am.  &  Eng.  R.  Cas.  392;  Hoff- 
man v.  Northern  Pac.  R.  Co.,  45  Minn.  53. 

A  subsequent  purchaser  of  a  coupon  ticket 
that  is  not  made  on  its  face  nontransferable, 
nor  for  a  continuous  passage,  is  entitled  to 
ride  thereon  the  same  as  the  original  pur- 
chaser. Nichols  v.  Southern  Pac.  Co.,  23  Ore- 
gon 123,  52  Am.  &  Eng.  R.  Cas.  205. 

4.  See  also  supra,  this  section,  Payment  of 
Fare. 

Free  Passengers.  —  The  existence  of  the  con- 
tract of  carriage,  as  a  fact,  fixes  the  liability, 
and  the  law  finds  an  adequate  consideration 
for  a  contract  of  gratuitous  carriage  in  the 
doctrine  that  "  the  confidence  induced  by 
undertaking  any  service  for  another  is  a  suffi- 
cient legal  consideration  to  create  a  duty  in 
the  performance  of  it." 

England.  — Coggs  v.  Bernard,  I  Smith's 
Lead.  Cas.  199. 

United  States.  —  Philadelphia,  etc.,  R.  Co.  v. 
Derby,  14  How.  (U.  S.)  468;  Waterbury  v. 
New  York  Cent,  etc.,  R.  Co.,  17  Fed.  Rep.  671. 

Indiana. — Gillenwater  v.  Madison,  etc.,  R. 
Co.,  5  Ind.  339,  61  Am.  Dec.  101;  Cleveland, 
etc.,  R.  Co.  v.  Ketcham,  133  Ind.  346.  36  Am. 
St.  Rep.  550;  Ohio,  etc.,  R.  Co.  v.  Selby,  47 
Ind.  479,  17  Am.  Rep.  719;  Ohio,  etc.,  R.  Co. 
v.  Nickless.  71  Ind.  271. 

Iowa. — Rose  v.  Des  Moines  Valley  R.  Co., 
39  Iowa  246. 

Maryland. — State  v.  Western  Maryland  R. 
Co.,  63  Md.  433,  21  Am.  &  Eng.  R.  Cas.  503. 

Massachusetts. — Todd  v.  Old  Colony,  etc., 
R.  Co.,  3  Allen  (Mass.)  18,  80  Am.  Dec.  49,  7 
Allen  (Mass.)  207,  83  Am.  Dec.  679. 

Michigan.  —  Flint,  etc.,  R.  Co.  v.  Weir,  37 
Mich,  in,  26  Am.  Rep.  499. 

Minnesota.  — Jacobs  v.  St.  Paul,  etc.,  R.  Co., 
20  Minn.  125,  18  Am.  Rep.  360. 

Missouri.  —  Lemon  v.  Chanslor,  68  Mo.  340. 
30  Am.  Rep.  799. 

Pennsylvania .  —  Railroad  Co.  v.  O'Hara,  12 
W.  N.  C.  (Pa.)  473;  Pennsylvania  R.  Co.  v. 
Butler,  57  Pa.  St.  335. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  McGown,  65 
Tex.  640,  26  Am.  &  Eng.  R.  Cas.  274;  Prince 
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Considered  Passengers. 


(2)  Riding  on  Passes — (a)  Generally.  —  A  person  riding  on  a  free  pass- 
is  as  much  .1  passenger  as  if  he  were  paying  full  fare,1  and  if  the  pass  is  given 
fur  a  valuable  consideration  he  is  a  passenger  for  hire.* 

When  Carrier  Prohibited  by  Law  from  Issuing  Passes.  —  The  fact  that  the  carrier  1S- 
prohibited  by  law  from  issuing  free  passes  does  not  render  a  person  a  tres- 
passer who  travels  upon  such  a  pass  unlawfully  issued  to  him.  If  the  pass  is- 
unlawful,  the  conductor  should  demand  the  regular  fare,  and  his  failure  to  do  so 
will  not  make  the  traveler  a  trespasser,  nor  destroy  his  rights  as  a  passenger.3 

Fraud.  Hut  one  who  fraudulently  attempts  to  ride  on  a  nontransferable 
pass  issued  to  another  person  is  not  a  passenger  to  whom  the  carrier  owes  a 
duty  to  carry  safely.4 

(b)  On  Drover's  Pass.  —  A  person  in  charge  of  cattle,  traveling  on  a  drover's  pass 
is  not  regarded  as  a  gratuitous  passenger,  but  as  a  passenger  for  hire.5  And. 


International,  etc.,  R.  Co.,  64  Tex.  144,  21 
Am.  &  Eng.  R.  Cas.  152. 

Wisconsin. — Annas  v.  Milwaukee,  etc.,  R. 
Co.,  67  Wis.  46,  58  Am.  Rep.  848,  27  Am.  & 
Eng.  R.  Cas.  102. 

A  passenger  is  not  deprived  of  his  right  of 
redress  for  injuries  sustained  through  the 
negligence  of  a  carrier,  merely  because  he  was 
being  carried  gratuitously,  he  being  a"  steam- 
boat man,"  and  it  being  the  custom  to  carry 
such  persons  free.  The  Steamboat  New  World 
v.  King,  16  How.  (U.  S.)  469. 

Persons  Riding  Free  by  Consent  of  the  Company 
fairly  obtained  are  to  be  considered  as  passen- 
gers.   Austin  v.  Great  Western  R.  Co.,  L.  R. 

2  Q.  B.  442;  Todd  v.  Old  Colony,  etc.,  R.  Co., 

3  Allen  (Mass.)  18,  80  Am.  Dec.  49;  Philadel- 
phia, etc.,  R.  Co.  v.  Derby,  14  How.  (U.  S.) 
468;  Jacobus  v.  St.  Paul,  etc.,  R.  Co.,  20 
Minn.  125,  18  Am.  Rep.  360  ;  Rose  v.  Des 
Moines  Valley  R.  Co.,  39  Iowa  246. 

Applied  to  the  case  of  the  owner  of  a  pat- 
ented car  coupler,  riding  on  train  in  course  of 
negotiations  for  the  adoption  of  his  patent. 
Grand  Trunk  R.  Co.  v.  Stevens,  95  U.  S.  655. 

A  Person  Riding  Free  with  the  Consent  of  the 
Conductor  or  brakeman  has  been  held  to  be  a 
passenger.  Pittsburg,  etc.,  R.  Co.  v.  Cald- 
well, 74  Pa.  St.  421;  Washburn  v.  Nashville, 
etc.,  R.  Co.,  3  Head  (Tenn.)  638,  75  Am.  Dec. 
784;  Wilton  v.  Middlesex  R.  Co.,  107  Mass. 
108,  9  Am.  Rep.  11,  125  Mass.  130;  Sherman 
v.  Hannibal,  etc.,  R.  Co.,  72  Mo.  62,  37  Am. 
Rep.  423,  4  Am.  &  Eng.  R.  Cas.  589;  Buck  v. 
People's  St.  R.,  etc.,  Co.,  46  Mo.  App.  555. 

One  upon  a  Train  by  the  Invitation  of  the  Gen- 
eral Agent  of  the  company,  being  there  for  the 
purpose  of  inspecting  levees  which  protect  the 
road,  must  be  deemed  a  passenger.  Thomp- 
son v.  Yazoo,  etc.,  R.  Co.,  47  La.  Ann.  1107. 

Freight  Owner  as  a  Free  Passenger.  —  Where 
there  is  any  consideration  at  all  for  the  pass- 
age, the  person  carried  is  a  passenger,  as 
where  the  person  is  carried  free  in  considera- 
tion that  he  sends  his  freight  over  the  road,  as 
a  drover  with  his  cattle.  New  York  Cent.  R. 
Co.  v.  Lockwood,  17  Wall.  (U.  S.)  357.  And 
see  also  cases  cited  infra,  this  section,  Persons 
Riding  on  Passes  —  On  Drover' s  Pass. 

But  where  a  Person  Fraudulently  Induces  an 
Employee  to  Disregard  His  Duty  and  permit  him 
to  ride  free,  he  cannot  be  considered  a  pass- 
enger. Toledo,  etc.,  R.  Co.  v.  Beggs,  85  111. 
80,  28  Am.  Rep.  613;  Toledo,  etc.,  R.  Co.  v. 
Brooks,  81  111.  245,  292. 


Yet  where  one  rides  free  at  the  invitation  of 
the  agent,  notwithstanding  that  the  agent  has 
violated  his  duty  in  inviting  him,  there  being 
no  collusion  on  the  part  of  the  person  to  de- 
fraud the  company,  he  must  be  considered  a 
passenger.  Wilton  v.  Middlesex  R.  Co.,  107" 
Mass.  108,  9  Am.  Rep.  11 ;  Pittsburg,  etc.,  R. 
Co.  v.  Caldwell,  74  Pa.  St.  421;  Washburn  v. 
Nashville,  etc.,  R.  Co.,  3  Head  (Tenn.)  638,  75. 
Am.  Dec.  784;  Creed  v.  Pennsylvania  R.  Co., 
86  Pa.  St.  139,  27  Am.  Rep.  693. 

1.  Persons  Riding  on  Passes. —  Louisville,  etc., 
R.  Co.  v.  Faylor,  126  Ind.  126;  Todd  v.  Old 
Colony,  etc.,  R.  Co.,  3  Allen  (Mass.)  18,  80- 
Am.  Dec.  49,  7  Allen  (Mass.)  207,  83  Am.  Dec. 
679.  But  see  contra,  Kinney  v.  Central  R. 
Co.,  34  N.  J.  L.  513,  where  the  plaintiff's  intes- 
tate had  knowingly  accepted  a  free  pass  with 
an  indorsement  thereon  that  he  assumed  the 
risk  of  injuries  to  his  person  from  the  negli- 
gence of  the  railroad's  employees. 

Riding  in  Officer's  Car  by  Invitation.  —  The- 
holder  of  an  annual  free  pass  on  a  road,  travel- 
ing by  invitation  on  a  trip  in  the  officers'  car,, 
who  was  not  called  upon  to  pay  his  fare  or 
show  his  ticket,  was  deemed  to  be  a  passenger,, 
as  he  was  lawfully  in  the  car  by  permission  of 
the  company.  Thompson  v.  Yazoo,  etc.,  R.. 
Co.,  47  La.  Ann.  1107. 

2.  Griswold  v.  New  York,  etc.,  R.  Co.,  53 
Conn.  371,  55  Am.  Rep.  115,  26  Am.  &  Eng.. 
R.  Cas.  280. 

3.  Buffalo,  etc.,  R.  Co.  v.  O'Hara,  (Pa.  1882)1 

9  Am.  &  Eng.  R.  Cas.  317. 

Failure  to  Comply  with  Conditions.  —  When  a 
pass  contained  certain  conditions  with  which 
the  person  riding  thereon  refused  to  comply, 
it  was  held  that  upon  such  refusal  he  ceased' 
to  be  a  passenger  if  the  conductor  so  elected. 
Elliott  v.  Western,  etc.,  R.  Co.,  58  Ga.  454. 

4.  Fraud. —  Louisville,  etc.,  R.  Co.  v.  Thomp- 
son, 107  Ind.  442,  27  Am.  &  Eng.  R.  Cas.  88, 
57  Am.  Rep.  120;  Handley  v.  Houston,  etc., 
R.  Co.,  2  Tex.  Unrep.  Cas.  282;  Toledo,  etc., 
R.  Co.  v.  Beggs,  85  111.  80. 

Waiver  of  Nontransferability.  —  As  to  the- 
effect  of  a  custom  to  allow  certain  persons  to 
ride  on  nontransferable  passes  not  issued  to- 
them,  see  Great  Northern  R.  Co.  v.  Harrison, 

10  Exch.  376. 

5.  Drover's  Pass —  United  States.  —  New  York- 
Cent.  R.  Co.  v.  Lockwood,  17  Wall.  (U.  S.)  357;. 
Indianapolis,  etc.,  R.  Co.  v.  Horst,  93  U.  S. 
291;  Illinois  Cent.  R.  Co.  v.  Foley,  53- 
Fed.  Rep.  459,  10  U.  S.  App.  537;  Chicagov 
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this  relation  cannot  be  changed  by  any  subterfuge  in  the  contract  for  carriage,1 
nor  by  references  to  him  in  the  way  bill  as  riding  free  2  or  as  "a  man  in  charge."  3 

Provision  for  Only  One  Person.  —  But  when  the  contract  provides  that  only  the 
shipper  or  one  person  may  accompany  the  stock  free  of  charge,  another  per- 
son cannot  claim  the  right  of  a  passenger  who  boards  the  train,  claiming  an 
interest  in  such  stock,4  or  for  the  purpose  of  assisting  in  the  care  thereof.5 

d.  Persons  Riding  in  Vehicles  Not  Ordinarily  Used  for  Carry- 
ing PASSENGERS  —  (i)  In  General.  —  Persons  riding  upon  pay  trains,6  construc- 


etc,  R.  Co.  v.  Carpenter,  56  Fed.  Rep.  451; 
Delaware,  etc.,  R.  Co.  v.  Ashley,  67  Fed.  Rep. 
209. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Miles,  40  Ark.  298,  48  Am.  Rep.  10,  13  Am.  & 
Eng.  R.  Cas.  10. 

Delaioare. —  Flinn  v.  Philadelphia,  etc.,  R. 
Co.,  1  Houst.  (Del.)  469. 

Illinois.  —  Lake  Shore,  etc.,  R.  Co.  v.  Brown, 
123  111.  162,  5  Am.  St.  Rep.  510,  31  Am.  & 
Eng.  R.  Cas.  61;  Union  R.,  etc.,  Co.  v.  Shack- 
.lett,  19  111.  App.  145. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v. 
Beaver,  41  Ind.  493;  Ohio,  etc.,  R.  Co.  v. 
Selby,  47  Ind.  471,  17  Am.  Rep.  719.  8  Am. 
Ry.  Rep.  177. 

Minnesota.  — Olson  v.  St.  Paul,  etc.,  R.  Co., 
45  Minn.  536,  47  Am.  &  Eng.  R.  Cas.  573. 

Missouri. — Graham  v.  Pacific  R.  Co.,  66 
Mo.  536;  Tibby  v.  Missouri  Pac.  R.  Co.,  82 
Mo.  292;  Carroll  v.  Missouri  Pac.  R.  Co.,  88 
Mo.  239,  57  Am.  Rep.  382,  26  Am.  &  Eng.  R. 
Cas.  268;  Griffith  v.  Missouri  Pac.  R.  Co.,  98 
Mo.  168. 

Nebraska.  —  Omaha,  etc.,  R.  Co.  v.  Crow, 
47  Neb.  84. 

New  York. — Smith  v.  New  York  Cent.  R. 
Co.,  24  N.  Y.  222;  Poucher  v.  New  York  Cent. 
R.  Co.,  49  N.  Y.  263,  10  Am.  Rep.  364;  Pitcher 

.v.  Lake  Shore,  etc.,  R.  Co.  (Supreme  Ct.)40  N. 
Y.  St.  Rep.  896,  61  Hun  (N.  Y.)  623,  16  N.  Y. 

.Supp.  62,  affir?ned  in  137  N.  Y.  568,  33  N.  E. 
Rep.  339,  50  N.  Y.  St.  Rep.  934,  affirming  (Su- 
preme Ct.)  28  N.  Y.  St.  Rep.  647,  8  N.  Y. 
Supp.  389. 

Ohio.  —  Cleveland,  etc.,  R.  Co.  v.  Curran,  19 
Ohio  St.  1,  2  Am.  Rep.  362. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Henderson,  51  Pa.  St.  315. 

Texas. — Texas,  etc.,  R.  Co.  v.  Garcia,  62 
Tex.  285,  21  Am.  &  Eng.  R.  Cas.  384;  Mis- 
souri Pac.  R.  Co.  v.  Ivy,  71  Tex.  409,  10  Am. 
St.  Rep.  758,  37  Am.  &  Eng.  R.  Cas.  46;  Inter- 
national, etc.,  R.  Co.  v.  Campbell,  1  Tex.  Civ. 
App.  509;  Gulf,  etc.,  R.  Co.  v.  Cole,  8  Tex. 
•Civ.  App.  635. 

Utah.  —  Saunders  v.  Southern  Pac.  Co.,  13 
Utah  275. 

West  Virginia.  —  Maslin  v.  Baltimore,  etc., 
R.  Co.,  14  W.  Va.  180,  35  Am.  Rep.  748. 

Wisconsin.  —  Lawson  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  447,  54  Am.  Rep.  634,  21  Am.  & 
Eng.  R.  Cas.  249. 

May  be  Distinguished  from  Ordinary  Passenger 
for  Hire.  —  But  such  a  person  may  be  distin- 
guished from  an  ordinary  passenger  for  hire 
in  that  he  cannot  be  entitled  to  all  the  rights 
and  privileges  of  such  a  passenger.  Omaha, 
€tc,  R.  Co.  v.  Crow,  47  Neb.  84;  Lawson  v. 
Chicago,  etc.,  R.  Co.,  64  Wis.  447,  54  Am. 
Rep.  634,  21  Am.  &  Eng.  R.  Cas.  249. 


1.  Not  to  be  Regarded  as  Employee.  —  Thus, 
where  the  contract  for  the  shipment  of  cattle 
provided  that  the  owner  should  send  a  hand 
upon  the  train  to  look  after  the  cattle  and  that 
such  hand  should  be  regarded  as  an  employee 
of  the  carrier,  and  should  assume  all  the  risks 
of  one,  and  during  the  transportation  the  hand 
was  killed  by  a  collision,  it  was  held,  in  an 
action  by  his  next  of  kin,  that  such  employee 
was  a  passenger  for  hire.  Missouri  Pac.  R. 
Co.  v .  Ivy,  71  Tex.  409,  37  Am.  &  Eng.  R. 
Cas.  46. 

Where  Minors  Not  Allowed.  —  Where  a  minor 
is  knowingly  received  by  a  conductor  as  assist- 
ant to  a  drover,  under  a  drover's  pass  contain- 
ing a  provision  that  no  minor  shall  be  per- 
mitted to  travel  under  such  a  pass,  the  minor 
is  a  passenger.  Texas,  etc.,  R.  Co.  v.  Garcia, 
62  Tex.  285,  21  Am.  &  Eng.  R.  Cas.  384. 

2.  Porter  v.  New  York,  etc.,  R.  Co.,  59  Hun 
(N.  Y.)  177;  Cleveland,  etc.,  R.  Co.  v.  Curran, 
19  Ohio  St.  1,  2  Am.  Rep.  362. 

3.  Indianapolis,  etc.,  R.  Co.  v.  Beaver,  41 
Ind.  493. 

4.  Richmond,  etc.,  R.  Co.  v.  Burnsed,  70 
Miss.  437;  Brown  v.  Missouri,  etc.,  R.  Co.,  64 
Mo.  536,  where  the  wife  of  a  drover,  for  whom 
he  obtained  a  pass  by  fraudulently  represent- 
ing that  she  was  a  part  owner  of  the  stock 
shipped,  was  held  not  to  be  a  passenger. 

5.  Gardner  v.  New  Haven,  etc.,  Co.,  51 
Conn.  143,  50  Am.  Rep.  12,  18  Am.  &  Eng.  R. 
Cas.  170. 

But  where  the  shipper  and  one  servant  en- 
tered the  car,  and  upon  objection  being  made 
that  both  could  not  ride  free,  the  shipper  in- 
formed the  conductor  that  the  employee  could 
be  put  off,  but  no  further  objection  was  made, 
and  the  shipper  was  injured,  it  was  held  that 
he  was  a  passenger,  and  not  a  trespasser,  by 
reason  of  having  the  employee  on  the  train. 
Missouri  Pac.  R.  Co.  v.  Aiken,  71  Tex.  373. 

When  Relation  Ceases,  —  The  relation  ceases 
after  the  arrival  of  the  train  at  its  destination 
and  a  reasonable  opportunity  for  the  passenger 
to  leave.  Orcutt  v.  Northern  Pac.  R.  Co.,  45 
Minn.  368.  Or  upon  his  boarding  a  passenger 
train  when  his  pass  was  expressed  to  be  good 
only  on  the  train  upon  which  his  stock  is 
transported.  Thorp  v.  Concord  R.  Co.,  61  Vt. 
378. 

And  the  fact  that  similar  tickets  have  been 
previously  received  by  the  defendant  for  pass- 
age upon  its  passenger  trains  does  not  alter 
the  case.  Thorp  v.  Conccrd  R.  Co.,  61  Vt. 
378. 

6.  On  Pay  Train.  —  A  company  providing 
sufficient  trains  and  cars  to  accommodate  all 
the  traveling  public  over  its  line  has  the  legal 
right  to  run  special  trains  for  the  purpose  of 
carrying  provisions  and  paying  its  employees, 
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tion  trains,'  gravel  trains,2  or  timber  trains,3  arc  not  usually  deemed  to  be  pass- 
engers.    And  this  is  true  also  of  one  riding  upon  a  railroad  velocipede.4 

I  2 1  Riding  on  Engine. —  The  relation  of  carrier  and  passenger  does  not 
exist  by  any  agreement,  express  or  implied,  between  a  carrier,  and  a  person 
\\  ho  furtively  rides  upon  the  engine  unknown  to  the  company  and  contrary  to- 
ils rules,  which  must  have  been  known  to  him.5 


ami  to  prohibit  any  person  from  traveling  on 
such  trains;  and  if  the  plaintiff  enters  a  car 
attached  to  the  same,  knowing  its  character, 
without  the  consent  of  the  corporation  or  its 
agent,  he  becomes  a  trespasser.  Southwestern 
R.  Co.  v.  Singleton,  66  Ga.  252. 

While  on  Car  to  Receive  Wages.  —  An  em- 
ployee on  a  pay  train  by  invitation  to  receive 
his  wages  is  in  the  position  of  a  passenger. 
Louisville,  etc.,  R.  Co.  v.  Stacker,  86  Tenn. 
343,  6  Am.  St.  Rep.  840, 

1.  On  Construction  Train.  —  Rosenbaum  v.  St. 
Paul,  etc.,  R.  Co.,  38  Minn.  173,  8  Am.  St.  Rep. 
653.  34  Am.  &  Eng.  R.  Cas.  274,  holding  also 
that  the  presumption  that  one  who  is  permitted 
by  an  employee  of  a  company  to  ride  upon  a 
construction  train  is  not  lawfully  thereon  may 
be  overcome  by  special  circumstances  imply- 
ing the  authority  of  such  employee  to  grant 
such  privilege. 

But,  in  St.  Joseph,  etc.,  R.  Co.  v.  Wheeler, 
35  Kan.  185,  26  Am.  &  Eng.  R.  Cas.  173,  it 
was  decided  that  a  person  riding  upon  a  con- 
struction train  which  customarily  carried  pas- 
sengers, and  having  no  notice  of  a  rule  to  the 
contrary,  had  a  right  to  assume  that  the  con- 
ductor had  authority  to  allow  him  to  ride 
thereon,  and  should  be  considered  a  passenger. 

W.,  a  boy  thirteen  years  of  age,  asked  and 
obtained  leave  to  ride  upon  a  construction 
train,  from  the  conductor,  who  had  been  in- 
structed by  the  company  not  to  permit  passen- 
gers to  ride  on  his  train,  but  the  instruction 
had  not  been  communicated  to  W.  The  train 
had  a  caboose  car  attached,  such  as  are 
attached  to  the  freight  trains  of  that  road,  and 
upon  which  passengers  are  carried.  It  also 
appeared  that,  notwithstanding  the  instruction 
mentioned,  passengers  were  frequently  carried 
on  that  and  other  construction  trains.  It  was 
held  that,  under  the  circumstances,  W.  was 
lawfully  upon  the  train,  and  the  company  was 
held  to  the  exercise  of  reasonable  care  and 
diligence  towards  him.  St.  Joseph,  etc.,  R. 
Co.  v.  Wheeler,  35  Kan.  185,  26  Am.  &  Eng. 
R.  Cas.  173. 

The  Conductor  in  Charge  of  a  Construction  Train 
is  the  representative  of  the  company,  and  the 
manager  of  the  train,  and  his  acceptance  and 
receiving  of  passengers  upon  such  train  and 
collecting  fare  from  them  ordinarily  entitles 
them  to  the  rights  of  passengers,  and  to  such 
care  and  attention  as  can  reasonably  be  given, 
having  due  regard  to  the  mode  of  conveyance 
and  the  nature  of  the  train;  and  the  fact  that 
the  conductor  may  have  carried  passengers 
without  authority  from  the  company,  and  con- 
trary to  instructions,  will  not  relieve  the  com- 
pany from  liability  for  failure  to  exercise  due 
care  towards  those  so  received  as  passengers, 
unless  the  latter  knew  they  were  riding  in  vio- 
lation of  the  rules  of  the  company,  and  wilfully 
joined  with  the  conductor   in  committing  a 


wrong  against  the  company.  Chicago,  etc., 
R.  Co.  v.  Frazer,  55  Kan.  582. 

2.  On  Gravel  Train.  —  Keating  v.  Michigan 
Cent.  R.  Co.,  97  Mich.  154,  37  Am.  St.  Rep.  328. 
But  under  some  circumstances  a  company 
may  be  liable  for  an  injury  which  happens  to- 
a  person  who  takes  passage  on  a  gravel  train 
not  engaged  in  carrying  passengers.  Law- 
renceburgh,  etc.,  R.  Co.  v.  Montgomery,  j 
Ind.  474. 

3.  On  Timher  Train.  —  The  plaintiff,  without 
invitation  or  payment  of  fare,  was  traveling 
upon  a  timber  train,  forbidden  to  carry  passen- 
gers, upon  the  defendant's  road.  In  a  colli- 
sion brought  about  by  the  negligence  of  the 
defendant's  servants  in  operating  this  timber 
train,  the  plaintiff,  in  leaping  from  the  train, 
was  injured.  It  was  held  that  he  was  a  tres- 
passer and  not  entitled  to  recover,  except  for 
wilful,  wanton,  or  intentional  injury  by  the 
defendant,  and  the  court  should  have  so  in- 
structed the  jury.  Illinois  Cent.  R.  Co.  v. 
Meacham,  91  Tenn.  428. 

4.  On  Velocipede.  —  A  person  riding  on  a  rail- 
road velocipede,  without  having  obtained  the 
company's  consent,  is  a  trespasser,  and,  in  the 
event  of  injury  resulting  therefrom,  no  action 
can  be  maintained  against  the  company,  unless 
wilful  negligence  on  its  part,  which  could 
have  been  avoided,  is  proven.  Craig  v.  Mt. 
Carbon  Co.,  45  Fed.  Rep.  448. 

And  mere  acquiescence  or  permission  on  the 
part  of  the  company  to  such  use  of  the  track 
gives  no  right,  but  in  such  case  the  person  so 
using  is  a  trespasser,  and  no  action  can  be 
maintained  unless  the  defendant  was  guilty 
of  wilful  negligence.  Craig  v.  Mt.  Carbon  Co., 
45  Fed.  Rep.  448. 

A  Passenger  Allowed  to  Ride  on  a  Special  Train,, 
who  has  no  notice  of  any  want  of  authority  to 
grant  the  permission,  whether  he  pays  fare  or 
not,  in  the  absence  of  collusion  between  him 
and  the  conductor  to  defraud  the  company  of 
its  fare,  becomes  a  passenger,  and,  as  such,  is- 
entitled  to  have  the  train  on  which  he  travels 
managed  with  the  care  that  is  due  from  a  com- 
mon carrier  to  passengers  on  a  train  of  that 
character.  Wagner  v.  Missouri  Pac.  R.  Co., 
97  Mo.  512. 

5.  Riding  on  Engine.  —  Chicago,  etc.,  R.  Co. 
v.  Michie,  83  111.  427.  But,  in  the  case  of 
Nashville,  etc.,  R.  Co.  v.  Erwin,  (Tenn.  1882) 
3  Am.  &  Eng.  R.  Cas.  465,  where  it  appeared 
that  E.  and  a  friend  arrived  at  the  station 
immediately  after  the  departure  of  the  train; 
that  an  employee  of  the  company  who  had 
charge  of  the  trains,  trainmen,  and  rolling 
stock,  invited  them  to  get  on  an  engine  which 
was  at  the  station,  and  informed  them  that  the 
engine  would  overtake  the  train  at  the  bridge, 
a  short  distance  from  the  station,  where  they 
could  catch  the  train,  it  was  held  that  the 
act  of  the  employee  was  that  of  the  company. 
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(3)  Riding  on  Hand  Cars.  —  One  transported  on  a  hand  car  which  is  used 
by  the  carrier  for  the  convenience  of  its  employees,  and  on  which  the  carrying 
of  passengers  is  forbidden,  is  not  a  passenger.1  But  the  rule  is  otherwise  if  it 
be  proven  that  the  railway  servant  was  authorized  to  accept  the  person  as  a 
passenger  on  a  hand  car,2  or  that  he  was  with  the  consent  of  the  railway  trav- 
eling on  a  hand  car.3 

(4)  Riding  in  Mail  Cars.  —  A  postal  clerk  employed  in  the  service  of  the 
government  and  engaged  in  its  service,  traveling  on  a  train,  whom  by  contract 
with  the  government  the  company  is  bound  to  carry,  must  be  considered  a 
passenger  for  hire,4  at  least  in  so  far  as  the  company's  liability  for  his  per- 


and  that  E.  and  his  friend  were  properly  upon 
the  engine. 

A  drover  having  sued  a  railroad  company 
for  a  personal  injury  received  while  riding  on 
the  engine,  the  company  set  up  the  defense 
that  the  rules  of  the  company  forbade  its  em- 
ployees to  permit  any  person  to  ride  on  an 
engine,  and  that  the  plaintiff  was  not  entitled 
to  be  carried  as  a  part  of  the  contract  to  carry 
his  cattle.  It  was  held  that  it  was  a  question 
for  the  jury  to  say,  under  all  the  facts  of  the 
case,  whether  the  company  had  by  its  conduct 
held  out  its  employees  as  authorized  to  con- 
sent to  carry  him  on  the  engine  under  the  con- 
tract to  carry  the  cattle.  Waterburv  v.  New 
York,  etc.,  R.  Co.,  21  Blatchf.  (U.  S.)  314,  17 
Fed.  Rep.  671. 

The  Permission  of  the  Engine-driver  to  a  per- 
son to  ride  upon  the  engine  is  not  the  permis- 
sion of  the  company,  he  having  no  power  to 
give  such  permission,  and  such  person  is  not 
a  passenger  upon  the  train.  Chicago,  etc.,  R. 
Co.  v.  Michie,  83  111.  427;  Chicago,  etc.,  R. 
Co.  v.  Casey,  9  111.  App.  632 ;  Robertson  v.  New 
York,  etc.,  R.  Co.,  22  Barb.  (N.  Y.)gi;  Vir- 
ginia Midland  R.  Co.  Roach,  83  Va.  375,  34 
Am.  &  Eng.  R.  Cas.  271. 

And  the  rule  applies  of  course  to  a  person 
riding  on  the  pilot  of  an  engine,  even  by  per- 
mission of  the  engineer,  in  violation  of  the  rules 
of  the  company.  Darwin  v.  Charlotte,  etc., 
R.  Co.,  23  S.  Car.  531,  55  Am.  Rep.  32. 

A  Fireman  was  Put  in  Charge  of  an  Engine  and 
certain  cars  to  run  to  a  water-station,  the  duty 
usually  devolving  upon  the  engineer.  At  the 
station  he  invited  a  boy  to  climb  on  the  tender 
and  turn  on  the  water,  who  in  doing  so  was 
killed  by  other  cars  running  against  the  ten- 
der. The  company  was  properly  held  not 
liable  for  the  killing.  Flower  v.  Pennsylvania 
R.  Co.,  69  Pa.  St.  210. 

Permission  of  Conductor.  —  A  person  who  is 
injured  while  attempting  to  get  on  a  freight 
engine,  to  ride  for  his  own  convenience,  can- 
not recover  for  personal  injuries  received, 
though  he  was  attempting  to  get  on  the  engine 
by  invitation  of  the  conductor  of  the  train,  as 
he  bears  none  of  the  relations  of  a  passenger 
to  the  company;  and  it  is  no  excuse  that  he 
had  ordered  the  freight  cars  for  the  use  of  his 
employers  in  shipping  goods,  and  had  pre- 
viously been  permitted  to  ride  by  invitation, 
and  had  seen  others,  including  railroad  em- 
ployees, do  so.  Files  v.  Boston,  etc.,  R.  Co., 
149  Mass.  204. 

1.  Riding  on  Hand  Cars.  —  Hoar  v.  Maine 
Cent.  R.  Co.,  70  Me.  65;  jGulf,  etc.,  R.  Co.  v. 
Dawkins,  77  Tex.  228. 

Even  though  the  person  may  be  ignorant 
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of  rules  forbidding  such  transportation,  when 
such  carrying  is  done  not  by  an  authorized 
agent  of  the  company  but  by  those  in  charge 
of  the  hand  car  to  do  other  work.  Gulf,  etc.. 
R.  Co.  v.  Dawkins,  77  Tex.  228. 

Riding  on  Hand  Car  by  Permission  of  Unauthor- 
ized Employees. —  In  the  absence  of  a  showing 
of  any  authority  on  the  part  of  employees 
to  allow  a  boy  to  ride  on  a  hand  car,  or  of  any 
showing  that  the  custom  of  employees  to  al- 
low persons  so  to  ride  was  known  to  and 
acquiesced  in  by  the  officers  of  the  company, 
the  boy  so  riding  is  not  to  be  considered  as  a 
passenger  where  it  appears  that  one  of  the 
rules  of  the  company  forbade  the  employees  to 
grant  such  permission.  Houston,  etc.,  R.  Co. 
v.  Boiling,  59  Ark.  395,  43  Am.  St.  Rep.  38. 
The  authority  of  the  servant  to  thus  use  a 
hand  car  must  be  shown  in  order  to  render  the 
company  liable.  International,  etc.,  R.  Co.  "'. 
Cock,  68  Tex.  713.  Or  that  the  company  was 
a  common  carrier  of  passengers  by  hand  cars. 
Hoar  v.  Maine  Cent.  R.  Co.,  70  Me.  65. 

2.  Pool  v.  Chicago,  etc.,  R.  Co.,  56  Wis.  227, 
8  Am.  &  Eng.  R.  Cas.  360.  As  where  the 
trainmaster  of  a  company  who  was  shown  by 
the  evidence  to  be  the  representative  of  the 
company  in  all  matters  connected  with  the  use 
of  its  road,  cars  of  all  kinds,  and  services  of 
its  employees,  invited  a  person,  not  an  em- 
ployee, to  ride  upon  a  hand  car.  Interna- 
tional, etc.,  R.  Co.  v.  Prince,  77  Tex.  560,  44 
Am.  &  Eng.  R.  Cas.  294. 

3.  International,  etc.,  R.  Co.  v.  Gray,  65 
Tex.  32,  27  Am.  &  Eng.  R.  Cas.  318. 

4.  Mail  Clerks  —  England.  —  Collett  v.  Lon- 
don, etc.,  R.  Co.,  16  Q.  B.  984,  71  E.  C.  L.  984. 

United  States.  —  Gleeson  v.  Virginia  Mid- 
land R.  Co.,  140  U.  S.  435;  Arrowsmith  v. 
Nashville,  etc.,  R.  Co.,  57  Fed.  Rep.  165,  58  Am. 
&  Eng.  R.  Cas.  3.  But  see  Price  v.  Pennsyl- 
vania R.  Co.,  113  U.  S.  219,  dismissing  writ  of 
error  in  96  Pa.  St.  256,  1  Am.  &  Eng.  R.  Cas.  234. 

Indiana. — Cleveland,  etc.,   R.  Co. 
Ketcham,  133  Ind.  346,  36  Am.  St.  Rep.  550; 
Ohio,  etc.,  R.  Co.  v.  Voight,  122  Ind.  288. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  King- 
man, (Ky.  1896)  5  Am.  &  Eng.  R.  Cas.  N.  S. 
401,  distinguishing  and  explaining  Price  v. 
Pennsylvania  R.  Co.,  113  U.  S.  218. 

Maine.  —  Libby  v.  Maine  Cent.  R.  Co.,  85 
Me.  34. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  V.  State, 
72  Md.  36,  20  Am.  St.  Rep.  454. 

Missouri. — Magoffin  v.  Missouri  Pac.  R. 
Co.,  102  Mo.  540,  47  Am.  &  Eng.  R.  Cas.  489; 
Mellor  v.  Missouri  Pac.  R.  Co.,  105  Mo.  455, 
47  Am.  &  Eng.  R.  Cas.  450. 

New  York.  —  Nolton  v.  Western  R.  Corp., 
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sonal  injuries  through  negligence  is  concerned.1 

1 5 1  Riding  in  Express  Cars  —  (a)  Express  Messengers.  —  Where  a  railroad  com- 
pany, without  any  express  contract,  undertakes  to  carry  an  express  messenger 
in  a  car  provided  by  it  for  the  use  of  the  express  company,  it  owes  to  him  the 
same  duty  to  use  every  reasonable  precaution  to  carry  him  safely  that  it  owes 
to  an  ordinary  passenger.2 


"15  N.  Y.  444,  69  Am.  Dec.  623;  Seybolt  v. 
New  York,  etc.,  R.  Co.,  95  N.  Y.  562,  47  Am. 
Rep.  75,  iS  Am.  &  Eng.  R.  Cas.  162. 

Xorth  Carolina.  — Grant  v.  Raleigh,  etc.,  R. 
<Co.,  108  N.  Car.  462. 

South  I  Una. —  Hammond  v.  North  East- 
ern R.  Co.,  6  S.  Car.  130. 

/'  tas.  — Houston,  etc.,  R.  Co.  v.  Hampton, 
64  Tex.  427,  22  Am.  &  Eng.  R.  Cas.  291. 

Vermont.  —  Hale  v.  Grand  Trunk  R.  Co.,  60 
Vt.  605. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Shott,  92 
Va.  34. 

In  Gulf,  etc.,  R.  Co.  v.  Wilson,  79  Tex.  371, 
it  is  held  that  a  United  States  mail  agent  who 
sustained  injuries  while  riding  in  a  railroad 
•car,  through  the  negligence  of  the  company, 
is  entitled  to  recover  damages  therefor  irre- 
spective of  any  question  as  to  the  company's 
compensation  for  carrying  him;  and  where  at 
the  time  of  such  injury  the  agent  was  riding 
in  a  proper  place  in  his  car,  the  fact  that  such 
car  was  more  dangerous  to  ride  in  than  others 
in  no  way  affects  his  right  to  recover.  In  this 
case  Stayton,  C.  J.,  said:  "  Plaintiff  alleged 
that  he  was  a  passenger,  and  it  was  proved 
without  objection  that  he  was  a  United  States 
mail  agent,  and  in  the  car  where  it  was  his 
duty  to  be,  in  charge  of  the  mail,  when  the 
accident  occurred.  The  car  was  fitted  up  for 
that  purpose,  and,  while  it  was  derailed,  pass- 
enger cars  in  the  rear  of  it  were  not.  We  are 
of  opinion  that  essentially  the  relation  of  car- 
rier and  passenger  exists  in  every  case  in 
which  the  carrier  receives  and  agrees  to  trans- 
port another  not  in  its  employment,  whether 
this  be  by  contract  between  them  or  between 
the  carrier  and  some  other  person  in  whose 
employment  the  person  to  be  carried  is,  for 
the  purpose  of  transacting  on  the  train  the 
business  of  his  employer,  as  in  case  of  mail 
agents,  express  agents,  or  messengers  and 
others  having  duties  to  their  employers  to  per- 
form which  can  be  performed  only  by  such 
persons  traveling  on  railway  trains  or  other 
public  conveyances.  Whether  the  public  car- 
rier of  passengers  receives  an  agreed  compen- 
sation for  the  transportation  of  such  persons, 
is  compensated  therefor  by  the  charge  for  the 
car  or  for  transportation  of  the  property  of 
which  the  person  to  be  carried  has  charge,  or 
receives  no  compensation  whatever  for  the  car- 
nage of  such  a  person,  is  a  matter  of  no  im- 
portance. It  is  enough  that  he  is  lawfully  on 
the  car,  and  entitled  to  transportation,  to  give 
to  him  the  character  of  passenger." 

Apparent  Exception  to  the  Eule  in  Pennsylva- 
nia. —  In  Pennsylvania,  mail  agents  are  placed 
upon  the  footing  of  employees,  but  this  is  by 
virtue  of  the  act  of  the  legislature  of  that 
state.  Pennsylvania  R.  Co.  v.  Price,  96  Pa. 
St.  256,  1  Am.  &  Eng.  R.  Cas.  234.  In  this 
case  a  mail  agent  on  a  train  was  killed  in  a  col- 
lision, and  in  a  suit  brought  against  the  com- 
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pany  by  his  widow,  it  was  held  that  she  could 
not  recover;  the  court  saying  in  effect  (basing 
its  opinion  upon  the  Pennsylvania  statute  of 
1868),  that  "  the  effect  of  the  act  of  Congress 
[see  §  4000]  is  to  make  his  position  on  the  car 
a  lawful  one.  Being  lawfully  on  the  train,  a 
recovery  might  possibly  have  been  had  for  his 
death  upon  the  duty  to  carry  safely.  But  here 
the  act  of  1868  comes  in  and  declares  that  per- 
sons employed  upon  the  road  shall  have  only 
the  rights  of  employees  of  the  company." 
The  case  does  not  conflict  with  the  general 
doctrine,  and  in  fact  cites  with  approval  many 
of  the  cases  laying  down  the  contrary  doctrine, 
it  being  conflicting  in  appearance  merely  on 
account  of  the  statute  of  1868.  See  also  note 
to  5  Am.  &  Eng.  R.  Cas.  N.  S.  405. 

1.  Arrowsmith  v.  Nashville,  etc.,  R.  Co.,  57 
Fed.  Rep.  165,  58  Am.  &  Eng.  R.  Cas.  3. 

Doing  Extra  Work  on  a  Train,  while  not  on 
his  regular  run,  does  not  make  him  a  tres- 
passer, nor  affect  the  liability  of  the  company 
for  damages  sustained  by  reason  of  the  com- 
pany's negligence.  Cleveland,  etc.,  R.  Co.  v. 
Ketcham,  133  Ind.  346,  36  Am.  St.  Rep.  550. 

2.  Express  Messengers.  —  Fordyce  v.  Jackson, 
56  Ark.  594. 

Thus,  if  an  express  company  hires  its 
freight  transported  on  the  steamer  or  rail- 
road of  a  company  engaged  in  transporting 
freight  and  passengers  for  hire,  as  common 
carriers,  and  hires  an  agent  to  take  charge 
of  such  freight,  whose  passage  is  paid  for 
in  the  contract,  such  agent  occupies  ,  the 
position  of  an  ordinary  passenger,  as  to  the 
liability  of  the  common  carrier,  for  injuries  he 
may  sustain,  caused  by  the  negligence  of  its 
employees.  Yeomans  v.  Contra  Costa  Steam 
Nav.  Co.,  44  Cal.  71. 

And  it  matters  not  that  the  plaintiff  as  an 
express  messenger  was  required  by  the  nature 
of  his  employment  to  occupy  a  place  on  the 
train  more  dangerous  than  was  occupied  by 
ordinary  passengers.  The  messenger,  in  ac- 
cepting his  employment,  took  upon  himself 
the  risk  of  accidents  incident  to  the  nature  of 
the  business,  but  not  the  risks  resulting  from 
the  negligence  of  the  railroad  company  in  the 
management  of  its  trains.  Pennsylvania  Co. 
v.  Woodworth,  26  Ohio  St.  585. 

No  Payment  of  Fare  Necessary.  —  Where  there 
is  no  express  exemption  provided  by  contract, 
a  carrier  is  liable  for  the  consequences  of  its 
own  or  its  servants'  negligence,  to  persons 
traveling  upon  its  trains  as  messengers  or 
agents  of  an  express  company,  to  the  same 
extent  as  to  other  passengers,  although  no 
charge  is  made  for  their  fare.  Blair  v.  Erie 
R.  Co.,  66  N.  Y.  313. 

The  deceased  was  an  express  messenger, 
and  as  such  was  being  carried  on  the  defend- 
ant's train  at  the  time  of  his  death,  without  a 
ticket  or  payment  of  fare,  under  a  contract 
between  the  defendants  and  the  express  com. 
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pany.  It  was  held  that  the  deceased  was  law- 
fully on  the  train,  and  not  in  any  sense 
engaged  in  any  common  employment  with  the 
servants  of  the  railway  company.  Jennings  v. 
Grand  Trunk  R.  Co.,  15  Ont.  App.  477. 

Limiting  Liability  for  Negligence.  —  In  an 
action  brought  to  recover  damages  for  the 
death  of  B.,  the  plaintiff's  intestate,  who  was 
killed  while  traveling  in  an  express  car  in  one 
of  the  defendant's  trains,  by  an  accident 
caused  by  the  defendant's  negligence,  it  ap- 
peared that  B.,  at  the  time  of  his  death,  was  in 
the  employ  of  the  U.  S.  Express  Co.  as  mes- 
senger; that  said  company  had  entered  into  a 
contract  with  a  railway  company,  to  the  rights 
and  duties  of  which  the  defendant  had  suc- 
ceeded, by  which  said  railway  company  agreed 
to  transport  the  messengers  of  the  express  com- 
pany and  certain  specified  property  free  of 
charge,  the  latter  assuming  all  transportation 
risks  and  other  liabilities  arising  in  respect 
thereof,  and  agreeing  to  indemnify  and  protect 
the  former  therefrom.  The  responsibility  of 
the  railway  company  in  transporting  express 
freight  was  limited  to  cases  of  negligence,  it 
"  in  no  event,  whether  of  negligence  or  other- 
wise," to  be  responsible  for  property  "  carried 
by  the  railway  company  free  of  charge." 
There  was  no  evidence  that  B.  had  any  knowl- 
edge or  information  of  the  provisions  of  the 
contract.  It  was  held  that  the  defendant  was 
liable;  that  B.  was  a  passenger  and  could  not, 
without  his  knowledge  or  consent,  be  charge- 
able with  the  stipulations  in  the  contract;  and 
that  while,  when  he  entered  into  the  service  of 
the  express  company,  he  assumed  the  ordinary 
hazards  incident  to  that  business,  there  was  no 
presumption  or  implied  understanding  that  he 
took  upon  himself  the  risks  of  injury  which 
he  might  suffer  through  the  defendant's  negli- 
gence. Brewer  v.  New  York,  etc.,  R.  Co.,  124 
N.  Y.  59,  21  Am.  St.  Rep.  647,  47  Am.  &  Eng. 
R.  Cas.  485,  affirming  45  Hun  (N.  Y.)  595. 

One  Temporarily  Supplying  the  Place  of  an  Ex- 
press Messenger  stands  in  the  same  position  with 
him  and  is  entitled  to  the  same  protection. 
Blair  v.  Erie  R.  Co.,  66  N.  Y.  313. 

1.  Thus,  while  a  ticket  entitling  the  pur- 
chaser to  transportation  in  first-class  coaches 
gives  him  a  right  to  have  his  luggage  trans- 
ported at  the  same  time  free  of  charge,  it  does 
not  give  him  a  right  to  travel  in  a  baggage, 
express,  or  freight  car,  or  to  transport,  either 
in  his  own  charge  or  that  of  the  railroad,  any 
merchandise  or  property  not  included  in  the 
term  "  luggage."  Pfister  z>.  Central  Pac.  R. 
Co.,  70  Cal.  169. • 

Rule  Applied  to  Case  of  an  Ex-Employee  of  Ex- 
press Company.  —  A  person  who  was  injured 
while  in  an  express  car  of  a  passenger  train 
had,  up  to  six  weeks  prior  to  the  accident  out 
of  which  the  action  arose,  been  an  express 
messenger,  and  had  run  on  the  same  train 
with  the  conductor  of  the  colliding  passenger 
train,  but  had  left  such  employment,  and  at 
the  time  of  the  accident  was  engaged  in  other 
business  not  connected  with  the  railroad.  On 
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boarding  the  train  he  went  into  the  passenger 
car.  He  had  funds  sufficient  to  pay  his  fare, 
but  the  conductor,  who,  there  was  evidence  to 
show,  was  aware  of  these  facts,  omitted,  with- 
out fault  of  the  party,  to  ask  him  for  his  fare, 
and  gave  as  a  reason  for  this  omission  that  he 
thought  the  party  was  in  the  employ  of  the 
express  company.  It  was  held  that  the  evi- 
dence did  not  justify  a  conclusion  that  the 
party  had  at  no  time  the  legal  status  of  a  pass- 
enger. Florida  Southern  R.  Co.  v.  Hirst,  30 
Fla.  1,  52  Am.  &  Eng.  R.  Cas.  409. 

One  Who  Imposes  Himself  upon  the  Carrier  as 
an  express  messenger,  and  secures  the  consent 
of  the  conductor  to  carry  him  without  fare,  is 
not  a  passenger.  So,  where  a  company  is 
transporting  freight  and  messengers  for  an 
express  company,  and  a  person  not  in  the  em- 
ploy of  the  express  company  goes  into  the  bag- 
gage car  with  the  regular  express  messenger 
for  the  purpose  of  learning  the  route,  and 
assists  the  regular  express  messenger  along 
the  route,  and  the  conductor  of  the  train,  sup- 
posing such  person  to  be  an  express  messen- 
ger in  the  employ  of  the  express  company, 
allows  him  to  ride  without  paying  his  fare,  he 
is  not  a  passenger.  Union  Pac.  R.  Co.  v. 
Nichols,  8  Kan.  505,  3  Am.  Ry.  Rep.  419. 

2.  Riding  on  Freight  Trains.  —  Western,  etc., 
R.  Co.  v.  Turner,  72  Ga.  292,  53  Am.  Rep. 
842,  28  Am.  &  Eng.  R.  Cas.  455. 

When  a  Company  Receives  and  Undertakes  to 
Carry  a  passenger  upon  a  freight  train  it  is 
bound  by  all  the  obligations  of  a  common  car- 
rier of  passengers  upon  regular  passenger 
trains.  Ohio,  etc.,  R.  Co.  v.  Dickerson,  59 
Ind.  317;  Ohio,  etc.,  R.  Co.  v.  Muhling,  30  111. 
9,  81  Am.  Dec.  336;  Texas,  etc.,  R.  Co.  v.  Gar- 
cia, 62  Tex.  285.  And  it  is  immaterial  whether 
the  company  carries  more  or  less  passengers 
on  its  freight  trains,  or  whether  or  not  the  pass- 
engers travel  on  a  special  permit  or  a  regular 
ticket.  Hazard  v.  Chicago,  etc.,  R.  Co.,  1 
Biss.  (U.  S.)  503. 

Good  Faith  of  Passenger.  —  A  person  having  a 
ticket  for  passage  upon  a  railroad,  who  boards 
a  freight  train  which  does  not  carry  passen- 
gers, believing  the  ticket  good  on  that  train, 
is  to  be  treated  as  a  passenger  and  is  not  a 
trespasser.  Boggess  v,  Chesapeake,  etc.,  R. 
Co.,  37  W.  Va.  297;  Boehm  v.  Duluth,  etc.,  R. 
Co.,  91  Wis.  592. 

And  so  where  it  appeared  that  the  plaintiff, 
section  foreman  of  the  defendant,  got  upon  a 
train  to  go  to  Salt  Lake,  on  account  of  sick- 
ness in  his  family  there  urgently  requiring  his 
presence,  and  boarded  an  extra  freight  train 
because  the  passenger  train  had  gone,  and  paid 
the  conductor  of  the  train  one  dollar,  which 
was  less  than  the  regular  fare,  but  the  plain- 
tiff did  not  know  this,  neither  did  he  know 
that  the  train  was  an  extra  one,  and  the 
conductor  told  him  to  get  into  a  box-car, 
claiming  that  the  caboose  was  full,  and  after- 
wards the  same  conductor  helped  him  out  of 
the  car  into  the  caboose,  shortly  after  which 
he  was  badly  injured  because  of  freight  cars 
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And  this  applies  to  persons  permitted  b 
paying  fare,  if  the  servant  was  expressly 
permission  ;  1  also  to  persons  on  freight 

being  violently  anil  negligently  driven  by  a 
switch  engine  against  the  caboose,  and  the 
train  was  in  fact  a  train  forbidden  by  the  rules 
to  carry  passengers,  which  fact  the  plaintiff 
did  not  know,  but  thought  it  was  a  regular 
freight  train  which  was  in  the  habit  of  carry- 
ing passengers,  it  was  held  that  the  plaintiff 
was  on  the  train  in  good  faith  as  a  passenger. 
Everett  ■■.  Oregon,  etc.,  R.  Co.,  9  Utah  340. 

Where  a  company  has  adopted  the  system  of 
carrying  passengers  on  freight  trains,  a  person 
who  goes  upon  a  freight  train  in  good  faith, 
supposing  it  to  be  also  a  train  for  carrying 
passengers,  is  entitled  to  all  the  rights  and 
remedies  of  a  passenger  as  against  the  com- 
pany,  at  least  until  he  is  informed  that  he  is 
mistaken  in  the  character  of  the  train;  and  he 
is  not  chargeable  with  notice  that  the  train 
will  not  carry  him,  from  the  fact  that  it  was 
not  brought  to  the  platform  and  that  the 
ticket  office  was  not  open  for  the  sale  of 
tickets  about  the  time  of  its  arrival,  nor  from 
the  fact  that  the  caboose  was  not  convenient 
for  passengers,  where  there  was  nothing  from 
its  external  appearance  to  indicate  that  it  was 
not  suited  to  carrying  passengers.  Lucas  v. 
Milwaukee,  etc.,  R.  Co.,  33  Wis.  41. 

1.  Secord  v.  St.  Paul,  etc.,  R.  Co.,  18  Fed. 
Rep.  221;  St.  Joseph,  etc.,  R.  Co.  v.  Wheeler, 
35  Kan.  185,  26  Am.  &  Eng.  R.  Cas.  173;  Wil- 
ton v.  Middlesex  R.  Co.,  107  Mass.  108,  9  Am. 
Rep.  11,  125  Mass.  130;  Gradin  v.  St.  Paul, 
etc.,  R.  Co.,  30  Minn.  217,  11  Am.  &  Eng.  R. 
Cas.  644;  Sherman  v.  Hannibal,  etc.,  R.  Co., 
72  Mo.  62,  37  Am.  Rep.  423,  4  Am.  &  Eng.  R. 
Cas.  589;  Pittsburg,  etc.,  R.  Co.  v.  Caldwell, 
74  Pa.  St.  421;  Creed  v.  Pennsylvania  R.  Co., 
86  Pa.  St.  139,  27  Am.  Rep.  693;  Pennsylvania 
R.  Co.  v.  Books,  57  Pa.  St.  345;  Lucas  v.  Mil- 
waukee, etc.,  R.  Co.,  33  Wis.  41,  14  Am.  Rep. 
735- 

And  it  has  ever  been  held  that  a  person  rid- 
ing on  a  freight  train  by  permission  of  the 
conductor,  without  paying  fare,  is  not  wholly 
a  trespasser,  though  the  train  is  not  intended 
and  operated  for  the  carriage  of  passengers, 
and  though  the  conductor  has  no  authority  to 
permit  such  person  to  ride.  Alabama,  etc., 
R.  Co.  z.  Yarbrough,  83  Ala.  238,  3  Am.  St. 
Rep.  715;  Whitehead  v.  St.  Louis,  etc.,  R.  Co., 
99  Mo.  263,  39  Am.  &  Eng.  R.  Cas.  410. 

At  Invitation  of  Company's  Agents.  —  The 
question  of  liability  does  not  depend  upon  the 
uses  to  which  the  train  is  usually  devoted; 
and  where  there  are  no  rules  of  the  company 
prohibiting  it,  or  even  if  there  are  such  rules, 
and  the  officers  making  such  rules  relax  or 
dispense  with  them  in  a  particular,  and  a  pass- 
enger is  taken  on  a  train  not  generally  used 
for  passenger  purposes,  or  with  the  expecta- 
tion of  paying  fare  when  demanded,  he  is  law- 
fully on  the  train.  Prince  v.  International, 
etc.,  R.  Co.,  64  Tex.  144,  21  Am.  &  Eng.  R. 
Cas.  152. 

It  seems  that  a  person  riding  on  a  freight 
train  on  which  passengers  are  not  allowed  to 
be  carried  is  to  be  regarded  as  a  passenger, 
although  he  may  have  boarded  the  train  with- 


y  the  carrier's  servants  to  ride  without 
or  impliedly  authorized  to  grant  such 
trains  habitually  carrying  passengers.2 

out  the  knowledge  or  permission  of  the  con- 
ductor, and  paid  no  fare,  if  the  conductor,  after 
becoming  aware  of  his  presence,  permits  him 
to  remain.  Sherman  v.  Hannibal,  etc.,  R.  Co., 
72  Mo.  62,  37  Am.  Rep.  423,  4  Am.  &  Eng.  R. 
Cas.  589. 

Against  Rule  Not  Brought  to  Passenger's  Notice. 

—  Where  the  plaintiff  was  directed  by  the  com- 
pany's agent,  whose  duty  it  was  to  direct  pass- 
engers what  trains  they  should  enter,  to  take 
passage  on  a  freight  train,  he  became  upon  his 
entrance  a  passenger,  notwithstanding,  under 
the  rules  of  the  company,  which  were  unknown 
1o  the  plaintiff,  passengers  were  not  permitted 
to  ride  upon  that  train.  McGee  v.  Missouri 
Pac.  R.  Co.,  92  Mo.  208,  1  Am.  St.  Rep.  760, 
31  Am.  &  Eng.  R.  Cas.  I. 

So,  where  an  agent  of  the  company,  such  as 
a  conductor  of  a  freight  train,  permits  a  person 
to  ride  upon  a  freight  train  which  is  forbidden 
by  the  rules  of  the  company  to  carry  passen- 
gers, nevertheless,  if  the  person  acted  in  good 
faith  he  will  be  held  entitled  to  all  the  rights 
of  a  passenger.  Everett  v.  Oregon  Short  Line, 
etc,  R.  Co  ,  9  Utah  340. 

Effect  of  Acceptance  of  Fare.  —  While  a  com- 
pany may  not  ordinarily  carry  passengers  on 
its  freight  trains  or  locomotives,  or  hold  them 
out  to  the  public  for  that  purpose,  yet  if, 
through  its  authorized  agents,  the  company 
accepts  a  passenger  for  reward  upon  such 
trains  or  engines,  it  will  be  bound  to  exercise 
care  and  diligence  for  the  safety  of  such  pass- 
enger. Lake  Shore,  etc.,  R.  Co.  v.  Brown, 
123  111.  162,  31  Am.  &  Eng.  R.  Cas.  61;  Inter- 
national, etc.,  R.  Co.  v,  Irvine,  64  Tex.  529, 
23  Am.  &  Eng.  R.  Cas.  518. 

Applied  to  a  person  who  entered  the  saloon- 
car  of  a  freight  train,  and  when  the  train 
started,  without  being  requested  to  leave,  re- 
mained there  as  a  passenger,  contrary  to  the 
rules  of  the  company  but  with  the  knowledge 
of  the  conductor,  who  received  from  him  the 
usual  fare  of  a  first-class  passenger.  Dunn  v. 
Grand  Trunk  R.  Co.,  58  Me.  187. 

Applied  also  to  a  case  where  a  company  ad- 
mitted a  person  into  a  caboose  attached  to  a 
freight  train,  to  be  transported  as  a  passenger, 
and  took  the  customary  fare  for  his  transpor- 
tation as  such.  New  York,  etc.,  R.  Co.  v. 
Doane,  115  Ind.  435,  37  Am.  &  Eng.  R.  Cas. 
87,  7  Am.  St.  Rep.  451;  Edgerton  v.  New 
York,  etc.,  R.  Co.,  39  N.  Y.  227,  affirming  35 
Barb.  (N.  Y.)  389. 

2.  One  on  a  Freight  Train  Which  Habitually 
Carries  Passengers,  having  no  notice  that  he 
cannot  ride  thereon,  becomes  a  passenger  as 
he  would  on  a  regular  passenger  train  Burke 
v.  Missouri  Pac.  R.  Co.,  51  Mo.  App.  491; 
Jones  v.  Wabash,  etc.,R.  Co.,  17  Mo.  App.  158. 

Thus,  a  plaintiff,  riding  on  a  freight  train, 
on  the  car  in  which  the  company  allowed 
people  to  travel  with  the  knowledge  of  the 
company  or  any  of  its  agents,  for  the  purpose 
of  being  transported,  was  considered  a  passen- 
ger. Whether  the  plaintiff  had  a  ticket  or  not 
was  immaterial.  Secord  v.  St.  Paul,  etc.,  R 
Co.,  5  McCrary  (U.  S.)  515,  18  Fed.  Rep.  22L 
1  Volume  V. 


What  Persons 


CARRIERS  OF  PASSENGERS.        Considered  Passengers. 


(b)  When  Not  Considered  as  Passengers.  —  A  person  riding  unlawfully  on  a  freight 
train  is  not  a  passenger.1 

Attempting  to  Ride  on  Certain  Tickets.  —  Where  a  company  prohibits  passengers 
from  riding  on  freight  trains  without  a  special  permit,  one  holding  an  excur- 
sion ticket  marked  "good  going  on  any  train"  is  not  entitled  to  ride  on  a 
through  freight  train  without  such  permit.2  And  this  applies  to  persons  riding 
on  such  train  by  the  invitation  or  permission  of  the  carrier's  agents  who  have 
no  authority,  implied  or  express,  to  extend  such  invitation  or  grant  such  per- 
mission.3 


And  so  where  one  was  lawfully  in  the  cab 
of  a  freight  train,  treating  for  passage,  as  had 
frequently  been  done,  and  was  still  being  done 
at  the  time  of  the  trial,  by  other  persons  on  the 
same  train,  as  to  an  injury  inflicted  upon  him 
by  the  conductor,  he  stands  within  the  reason 
and  spirit  of  the  authorities  in  reference  to 
like  injuries  done  to  passengers.  Western, 
etc.,  R.  Co.  v.  Turner,  72  Ga.  292,  53  Am.  Rep. 
842,  28  Am.  &  Eng.  R.  Cas.  455. 

1.  A  Person  Riding  Unlawfully  on  a  Freight  Car 
is  not  a  passenger.  Planz  v.  Boston,  etc.,  R. 
Co.,  157  Mass.  377. 

A  Person  on  a  Freight  Train  in  Violation  of  the 
Rules  is  not  a  passenger  if  it  appears  that  he 
was  given  reasonable  opportunity  to  ascertain 
the  existence  of  the  regulation  forbidding  the 
taking  of  passengers  on  freight  trains,  not- 
withstanding there  was  evidence  tending  to 
show  that  conductors  frequently  violated  the 
regulation.  San  Antonio,  etc.,  R.  Co.  v. 
Lynch,  8  Tex.  Civ.  App.  513. 

And  the  Failure  of  the  Conductor  to  eject  a  per- 
son after  discovering  him  in  the  caboose  of  a 
freight  train  does  not  constitute  him  a  passen- 
ger. Atchison,  etc.,  R.  Co.  v.  Headland,  18 
Colo.  477. 

A  Crippled  Applicant  for  Free  Transportation 

on  a  freight  train  was  refused  by  the  con- 
ductor, but  some  time  after  the  train  had 
started  he  was  found  in  the  caboose.  It  being 
late  at  night  and  out  in  the  country,  the  con- 
ductor, from  motives  of  humanity,  forbore  to 
eject  him,  and  he  was  killed  by  a  subsequent 
collision.  It  was  held  that  the  deceased  was 
not  a  passenger  within  Mill's  Ann.  Stat.  §  1508 
(Colorado)  furnishing  a  right  of  action  where 
the  death  of  a  passenger  results  from  the  de- 
fect or  deficiency  of  a  railroad.  Atchison,  etc., 
R.  Co.  v.  Headland,  18  Colo.  477,  58  Am.  & 
Eng.  R.  Cas.  4;  and  to  the  same  effect  sub- 
stantially is  Hendryx  v.  Kansas  City,  etc.,  R. 
Co.,  45  Kan.  377. 

A  Person  Who  Has  Purchased  No  Ticket  and 
Paid  No  Fare,  who  goes  to  a  caboose  attached 
to  a  freight  train,  and  without  the  knowledge 
of  those  in  charge  of  such  train  attempts  to 
get  into  said  car  at  a  place  where  the  company 
is  not  accustomed  to  receive  passengers,  is  not 
a  passenger.  Haase  v.  Oregon  R.,  etc.,  Co., 
19  Oregon,  354,  44  Am.  &  Eng.  R.  Cas.  360. 

An  Offer  to  Pay  the  Fare  to  an  employee  on 
the  train  unauthorized  to  receive  the  same  is 
not  an  offer  to  the  company,  and  in  such  case 
does  not  entitle  the  person  to  a  place  on  a 
freight  train  as  a  passenger.  Cleveland,  etc., 
R.  Co.  v.  Bartram,  11  Ohio  St.  457. 

Acceptance  of  Fare  by  the  Conductor  of  a  freight 
train  from  one  riding  thereon  does  not  render 
the  latter  a  passenger  where  it  does  not  appear 


that  he  was  ignorant  of  the  rule  forbidding  pass- 
engers to  ride  on  freight  trains,  nor  that  freight 
trains  were  in  the  habit  of  carrying  passengers. 
Texas,  etc.,  R.  Co.  v.  Black,  87  Tex.  160;  St. 
Louis  Southwestern  R.  Co.  v.  White,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  1042. 

2.  Thomas  v.  Chicago,  etc.,  R.  Co.,  72  Mich. 
355.  37  Am.  &  Eng.  R.  Cas.  108. 

A  railroad  mileage  ticket,  upon  which  is  ex- 
pressed the  condition,  expressly  assented  to  by 
the  purchaser,  that  it  shall  not  be  good  for 
passage  on  freight  trains,  does  not  entitle  such 
purchaser  to  ride  on  a  freight  train,  although 
the  carrier,  subsequent  to  the  purchase  of  the 
ticket,  has  advertised  that  passengers  with 
tickets  may  ride  on  such  trains.  Dunlap  v. 
Northern  Pac.  R.  Co.,  35  Minn.  203. 

Where,  in  an  action  by  a  passenger  for  dam- 
ages for  injuries  received  as  such  passenger, 
it  is  shown  that  the  train  on  which  the  plaintiff 
was  a  passenger  was  a  freight  train,  not  in- 
tended for  both  passengers  and  freight,  the 
plaintiff  must  show  gross  negligence  on  the 
part  of  the  servants  of  the  defendant  before  a 
recovery  can  be  had  in  view  of  §  1054  of  the 
Mississippi  Code  of  18S6,  which  provides  that 
"  for  injury  to  any  passenger  upon  any  freight 
train  not  being  intended  for  both  passengers 
and  freight,  such  company  shall  not  be  liable 
except  for  gross  negligence  or  carelessness  of 
its  servants."  Perkins  v.  Chicago,  etc.,  R. 
Co.,  60  Miss.  726,  21  Am.  &  Eng.  R.  Cas.  242. 

See  also  supra,  this  section,  Persons  Riding 
on  Certain  Tickets;  and  see  the  title  Tickets 
and  Fares. 

3.  Invitation  of  Employee.  —  This  is  especially 
true  where  the  carrier's  regulations,  publicly 
made  known,  do  not  authorize  the  employees 
to  accept  passengers  on  freight  trains.  Toledo, 
etc.,  R.  Co.  v.  Brooks,  81  111.  245;  Chicago, 
etc.,  R.  Co.  v.  Michie,  83  111.  427;  Duff  v.  A. 
V.  R.,  91  Pa.  St.  458;  Jenkins  v.  Chicago,  etc., 
R.  Co.,  41  Wis.  112;  Houston,  etc.,  R.  Co.  v. 
Moore,  49  Tex.  31,  30  Am.  Rep.  98;  Gardner 
v.  New  Haven,  etc.,  Co.,  51  Conn.  143,  50  Am. 
Rep.  12,  18  Am.  &  Eng.  R.  Cas.  170. 

Freight  trains  are  run  for  the  transportation 
of  freight,  not  passengers.  The  servants  of 
the  railway,  when  in  charge  of  such  trains, 
have  no  implied  authority  to  invite  strangers- 
to  become  passengers  thereon,  and  in  the  ab- 
sence of  proof  of  express  authority  vested  in 
the  conductor  of  a  freight  train,  the  acceptance 
of  his  invitation  to  ride  thereon  does  not  make 
a  stranger  a  passenger.  Eaton  v.  Delaware, 
etc.,  R.  Co.,  57  N.  Y.  382,  15  Am.  Rep.  513; 
Waterbury  v.  New  York  Cent.,  etc.,  R.  Co., 
17  Fed.  Rep.  671. 

Where  a  Conductor  Has  No  Apparent  Authority 
to  make  a  contract  with  a  passenger  to  carry 
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Considered  Passengers. 


e.  Employees  of  Carrier  as  Passengers.  —  One  may  be  both  a  pass- 
enger and  an  employee  of  a  railroad  company;  an  employee  when  passing 
over  the  road  at  a  time  when  actually  engaged  in  performing  duties  for  the 
company,1  but  a  passenger  while  not  so  engaged,  but  riding  from  one  place  to 


him  upon  a  coal  train,  and  the  person  gets 
thereon,  where  there  is  nothing  to  indicate  to 
him  any  accommodation  for  the  carriage  of 
passengers,  he  cannot  be  considered  a  passen- 
ger, it  appearing  that  there  was  a  regulation 
forbidding  the  carriage  of  passengers  upon 
coal  trains.  Eaton  v.  Delaware,  etc.,  R.  Co., 
57  N.  Y.  382,  15  Am.  Rep.  513. 

So,  a  person  who  goes  aboard  a  freight  train 
by  the  invitation  and  permission  of  the  con- 
ductor cannot  be  regarded  as  a  passenger, 
where  it  does  not  appear  that  the  company, 
either  by  usage  or  by  its  rules  and  regulations, 
permits  passengers  on  its  freight  trains.  Smith 
v.  Louisville,  etc.,  R.  Co.,  124  Ind.  394. 

A  person  cannot  be  considered  a  passenger 
who  has  induced  the  conductor  to  permit  him 
to  ride  on  a  freight  train  after  being  told  by 
the  conductor  that  the  freight  train  was  for- 
bidden to  carry  passengers,  even  though  he 
pays  the  regular  fare.  He  should  be  consid- 
ered a  trespasser.  Louisville,  etc.,  R.  Co.  v. 
Hailey,  94  Tenn.  383. 

In  Powell  v.  East  Tennessee,  etc.,  R.  Co., 
(Miss.  1891)  8  So.  Rep.  738,  it  was  held  that 
the  relation  of  carrier  and  passenger  did  not 
appear  merely  from  the  facts  that  the  plaintiff 
being  desirous  to  return  home  at  once,  and 
the  first  train  thither  being  a  freight  train,  he 
approached  the  conductor  and  inquired  if 
freight  trains  were  prohibited  from  carrying 
passengers;  and  that  the  conductor  replied,  he 
knew  of  no  such  prohibition,  and  told  him  to 
take  a  seat  in  the  caboose,  which  he  did,  it  ap- 
pearing that  he  had  not  paid  any  fare  or  even 
tendered  it. 

A  Brakeman  Employed  on  a  Freight  Train  in 
charge  of  a  conductor  has  no  implied  authority 
to  bind  the  company  by  a  contract  of  passage, 
and  his  permission  to  a  person  to  ride  does  not 
make  such  person  a  passenger.  Candiff  v. 
Louisville,  etc.,  R.  Co.,  42  La.  Ann.  477. 

If  a  person  is  informed  by  the  conductor 
that  the  company's  rules  prohibit  passengers 
from  traveling  upon  freight  trains,  and  such 
person  nevertheless  enters  the  train,  he  is  not 
a  passenger,  and  cannot  recover  for  injuries 
sustained,  although  subsequently  to  the  re- 
fusal of  the  conductor  to  carry  him  a  brake- 
man  may  have  told  him  to  get  on  the  train. 
Gulf,  etc.,  R.  Co.  v.  Campbell,  76  Tex.  174,  41 
Am.  &  Eng.  R.  Cas.  100. 

One  Who  Bribes  a  Brakeman  to  Permit  Him  to 
Bide  on  a  freight  ear  is  not  a  passenger,  even 
though  the  conductor,  upon  discovering  him, 
locks  him  in  the  car  prior  to  ejecting  him. 
Brevig  v.  Chicago,  etc.,  R.  Co.,  64  Minn.  168. 
Nor  can  one  be  considered  a  passenger  who 
contracts  with  a  brakeman  on  a  freight  train 
without  the  knowledge  of  the  conductor  to  pay 
fare  and  gets  into  a  box-car  to  take  passage. 
Atchison,  etc.,  R.  Co.  v.  Johnson,  3  Okla.  41. 
Nor  one  who  goes  upon  a  freight  train  upon 
invitation  of  a  brakeman,  paying  him  less  than 
the  regular  fare,  where  the  freight  train  is 
used  excl  usively  for  freight  and  is  loaded  with 


freight  at  the  time.    Janny  v.  Great  Northern 
R.  Co.,  63  Minn.  380. 
1.  Employee  When  Not  Considered  a  Passenger. 

—  When  a  servant  is  being  transported  either 
to  or  from  his  work  upon  a  railroad  without 
paying  any  compensation  therefor,  he  is  not 
considered  as  a  passenger,  but  retains  in  all 
respects  the  position  of  a  servant.  Hutchin- 
son v.  York,  etc.,  R.  Co.,  6  Eng.  Ry.  &  C.  Cas. 
580;  Tunney  v.  Midland  R.  Co.,  L.  R.  1  C.  P. 
291;  Ryan  v.  Cumberland  Valley  R.  Co.,  23  Pa. 
St.  384;  Columbus,  etc.,  R.  Co.  v.  Arnold,  31 
Ind.  174;  Higgins  V:  Hannibal,  etc.,  R.  Co.,  36 
Mo.  418;  Gillshannon  v.  Stony  Brook  R.  Corp., 
10  Cush.  (Mass.)  228;  Seaver  v.  Boston,  etc.,  R. 
Co.,  14  Gray  (Mass.)  466;  Russell  v.  Hudson 
River  R.  Co.,  17  N.  Y.  134;  Ross  v.  New  York 
Cent.,  etc.,  R.  Co.,  74  N.  Y.  617;  Vick  v.  New 
York  Cent.,  etc.,  R.  Co.,  95  N.  Y.  267,  47  Am. 
Rep.  36,  17  Am.  &  Eng.  R.  Cas.  609;  Kansas 
Pac.  R.  Co.  v.  Salmon,  11  Kan.  83;  McQueen 
v.  Central  Branch  Union  Pac.  R.  Co.,  30  Kan. 
689,  15  Am.  &  Eng.  R.  Cas.  226. 

The  deceased  and  others,  employees  of  the 
defendant  company,  had  operated  a  car  and 
engine  for  their  own  purposes  by  permission 
of  the  defendant's  yardmaster,  and  in  the  neg- 
ligent management  thereof  the  plaintiff's  in- 
testate was  killed.  It  was  held  that  the  rela- 
tion of  carrier  and  passenger  did  not  exist. 
Davis  v.  Chicago,  etc.,  R.  Co.,  45  Fed.  Rep. 
543- 

Where  a  Yardmaster  Took  a  Passenger  Car  and 
Engine  and  Gave  Himself  and  Fellow  Servants  a 
Free  Bide  without  authority,  notice,  or  permis- 
sion from  any  officer  having  authority  to  give 
permission  to  use  the  train  as  such,  the  fel- 
low-servants were  not  passengers.  Chicago, 
etc.,  R.  Co.  v.  Bryant,  65  Fed.  Rep.  969. 

But  where  an  engineer,  while  under  pay  of 
the  company,  and  under  direction  of  the  yard- 
master,  takes  an  engine  and  passenger  coach 
some  two  miles  down  the  track,  and  brings  a 
car  full  of  the  company's  employees  to  the  de- 
pot to  attend  a  meeting,  and  returns  the  same, 
the  yardmaster  acting  as  conductor,  there  is 
some  evidence  to  establish  the  relation  of  car- 
rier and  passenger,  though  it  is  not  shown 
that  any  fares  were  paid.  Bryant  v.  Chicago, 
etc.,  R.  Co.,  53  Fed.  Rep.  997,  58  Am.  &  Eng. 
R.  Cas.  15. 

In  the  Course  of  Employment  or  in  Performance 
of  Duty.  —  Where  the  plaintiff  was  in  the  em- 
ploy of  the  company,  painting  depots,  bridges, 
tanks,  and  switches  along  the  line  of  the  road, 
and  was  transported  over  the  road,  to  discharge 
the  duties  of  his  employment,  in  a  small 
steam  car  used  only  by  the  officers  and  em- 
ployees of  the  railroad  company,  which  car 
was  propelled  by  steam  and  was  something 
after  the  shape  of  a  hand  car,  it  was  held  that 
the  plaintiff  was  not  a  passenger  within  the 
true  sense  of  that  term,  nor  entitled  to  the 
rights  of  a  passenger.  McQueen  v.  Central 
Branch  Union  Pac.  R.  Co.,  30  Kan.  689,  15 
Am.  &  Eng.  R.  Cas.  226. 
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another,  even  though  continuing  all  the  while  in  a  popular  sense  in  the  employ- 
ment of  the  company.1 


The  statement  that  the  plaintiff  was  received 
on  the  train  "  to  be  safely  carried  "  did  not 
imply  that  a  special  bargain  was  made  "  to 
safely  carry,"  but  only  that  the  plaintiff  was 
to  be  safely  carried  as  one  of  their  workmen 
in  the  course  of  his  employment.  May  v.  On- 
tario, etc.,  R.  Co.,  10  Ont.  Rep.  70,  26  Am.  & 
Eng.  R.  Cas.  337. 

A  person  in  the  employment  of  a  company, 
riding  from  his  home  to  his  employment  in  a 
caboose  car  attached  to  a  freight  train  without 
paying  fare,  according  to  the  custom  and  the 
understanding  of  the  parties,  from  which  car 
and  trains  all  persons  except  employees  of  the 
company  are  excluded,  of  which  exclusion 
such  person  has  full  knowledge,  is  not  a  pass- 
enger. Kansas  Pac.  R.  Co.  v.  Salmon,  11 
Kan.  83. 

Where  a  Construction  Hand  voluntarily  placed 
himself  on  a  freight  train  to  ride  to  his  work, 
paying  no  fare,  and  not  at  the  request  of  the 
owners  of  the  road,  without  any  contract  to  be 
carried,  and  with  full  knowledge  of  the  con- 
dition of  the  road,  he  was  not  a  passenger. 
Moss  v.  Johnson,  22  111.  633. 

1.  Employee,  When  Deemed  a  Passenger.  — 
New  York,  etc.,  R.  Co.  v.  Burns,  51  N.  J,  L. 
340. 

Thus  a  person,  though  in  the  employ  of  a 
company,  must  be  deemed  to  have  been  a 
passenger  within  the  meaning  of  Massachu- 
setts Pub.  Stat.,  c.  112,  §  212,  where  the  evi- 
dence showed  that  he  was  traveling  on  a  ticket 
issued  to  the  employees  of  the  company  each 
month,  containing  more  rides  than  were  neces- 
sary in  traveling  to  and  from  work,  and  on 
which  employees  had  liberty  to  ride  whether 
in  the  services  of  the  company  or  on  private 
business  or  pleasure;  it  appearing  that  at  the 
time  he  was  killed  in  a  collision  caused  by  the 
gross  negligence  of  the  engineer,  he  was  riding 
on  personal  business.  Doyle  v.  Fitchburg  R. 
Co.,  162  Mass.  66,  44  Am.  St.  Rep.  335.  Dis- 
tinguishing&\\<s\\z.nx\orL  v.  Stony  Brook  R.  Corp., 
10  Cush.  (Mass.)  .228;  Seaver  v.  Boston,  etc., 
R.  Co.,  14  Gray  (Mass.)  466;  Gilman  v.  East- 
ern R.  Corp.,  10  Allen  (Mass.)  233,  87  Am. 
Dec.  635;  O'Brien  v.  Boston,  etc.,  R.  Co.,  138 
Mass.  387,  52  Am.  Rep.  279. 

The  evidence  being  conflicting  as  to  whether 
one  was  a  passenger  or  an  employee,  proof 
that  the  conductor  received  and  treated  him  as 
a  passenger  does  not  show  the  existence  of 
that  relation.  Texas,  etc.,  R.  Co.  v.  Scott,  64 
Tex.  549. 

Going  to  and  Returning  from  Work.  —  Where 
one  employed  by  a  railroad  was  carried  to  and 
from  his  work  as  part  of  his  wages,  he  was 
held  not  to  be  in  the  employ  of  the  company 
while  being  so  carried,  but  a  passenger. 
O'Donnell  v.  Allegheny  Valley  R.  Co.,  59  Pa. 
St.  239. 

The  defendant  employed  the  plaintiff  to 
build  a  bridge  on  its  road,  and  while  he  was 
engaged  in  the  work,  directed  him  to  proceed 
in  its  cars  to  a  certain  point  and  assist  in 
loading  timbers  for  the  bridge.  While  thus 
on  their  cars  the  servants  of  the  defendant, 
who  had  in  charge  the  running  of  the  train,  so 


carelessly  managed  and  ran  the  same,  with- 
out the  leave,  sanction,  or  consent  of  the  com- 
pany, that  they  were  thereby  run  off  the  track, 
by  means  of  which  the  plaintiff's  right  hand 
was  fractured  and  permanently  injured.  It 
was  held  that  the  plaintiff  was  a  passenger. 
Gillenwater  v.  Madison,  etc.,  R.  Co.,  5  Ind. 
339- 

In  Albion  Lumber  Co.  v.  De  Nobra,  72  Fed. 
Rep.  739,  a  verdict  was  properly  refused  to  be 
directed  in  an  action  against  a  logging  com- 
pany for  personal  injuries  caused  by  the  de- 
railment of  a  train  on  its  logging  road,  on 
which  the  plaintiff  was  riding,  the  evidence 
showing  that  the  defendant's  sole  business 
was  logging,  and  it  had  never  authorized  the 
use  of  its  road  for  carrying  passengers;  but 
there  was  other  evidence  to  the  effect  that  the 
defendant's  general  superintendent  had  in- 
structed the  plaintiff,  who  had  come  to  the 
camp  in  search  of  work,  to  get  on  the  train 
and  go  for  his  blankets  so  as  to  return  and 
go  to  work,  and  that  trains  were  used  with  the 
knowledge  of  the  defendant  for  carrying  people 
up  and  down  the  logging  road. 

While  Off  Duty.  —  A  person  who  is  employed 
by  a  company  as  a  day  laborer,  reporting  daily 
for  service,  and  subject  to  call,  but  allowed  to 
attend  to  other  business  when  not  needed  for 
the  day,  and  who  gets  on  a  train  for  his  own 
purposes  when  "  off  duty,"  occupies  the  posi- 
tion of  a  passenger.  McDaniel  v.  Highland 
Ave.,  etc.,  R.  Co.,  90  Ala.  64. 

Where  an  employee  is  riding  upon  a  gravel 
train  back  to  the  working  camp  to  get  a  coat 
which  he  had  left  there,  it  not  being  the  habit 
of  the  company  to  transport  employees  for  such 
purposes,  he  cannot  be  considered  as  a  tres- 
passer, and  the  company  is  responsible  for  in- 
juries sustained  by  him  through  defects  in  the 
track.  Rosenbaum  v.  St.  Paul,  etc.,  R.  Co., 
38  Minn.  173,  34  Am.  &  Eng.  R.  Cas.  274. 

Section  Hand  Riding  on  Street  Railway  Car.  — 
A  section  hand  of  a  street  railway  company, 
while  riding  upon  one  of  its  cars  by  the  direc- 
tion of  his  foreman,  though  paying  no  fare, 
has  been  held  to  be  a  passenger,  not  a  tres- 
passer. Denver,  etc.,  R.  Co.  v.  Dwyer,  20 
Colo.  132. 

A  Detective  Having  Been  Often  Employed  by  the 

defendant  railroad  in  cases  of  property  stolen 
from  its  cars,  was  requested  by  its  agent,  duly 
authorized  for  that  purpose,  to  go  from  one 
station  to  another,  to  aid  in  discovering  per- 
sons who  had  stolen  property  from  its  cars  at 
the  latter  station,  and  the  means  of  convey- 
ance furnished  was  a  hand  car.  It  was  held 
that  the  company  was  liable  for  any  injury  to 
the  plaintiff  while  riding  thereon,  caused 
either  by  the  unfitness  of  such  means  of  con- 
veyance, or  by  any  negligence  of  its  servants 
in  running  the  same.  Pool  v.  Chicago,  etc., 
R.  Co.,  53  Wis.  657,  3  Am.  &  Eng.  R.  Cas. 
332. 

A  Ship  Is  Liable  to  a  Pilot  Taken  on  Board  at 

the  mouth  of  the  Mississippi  river  while  on  a 
voyage  to  New  Orleans,  who  was  seriously 
bitten  by  a  dog  which  had  been  brought  from 
Europe  for  sale  in  this  country,  and  which  was 
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Perforuianco  of  Casual  Service.  —  A  passenger  will  not,  however,  by  the  perform- 
ance  ol  a  casual  service  on  a  train,  cease  to  be  a  passenger  and  become  an 
employee  of  the  railway.1 

/.  Persons  Attending  Passengers  Arriving  or  Departing. — 
Persons  going  upon  a  carrier's  premises  or  entering  a  carrier's  vehicle  to  assist 
a  passenger,  to  greet  an  arriving  passenger,  or  to  take  leave  of  a  departing 
passenger,  cannot  be  deemed  passengers  themselves.  Nor  are  they  trespassers, 
properly  speaking  ;  they  should  be  considered  rather  in  the  light  of  licensees  to 
whom  the  (.airier  owes  certain  duties.8 


kept  in  the  cabin  chained  under  the  table. 
The  Lord  Derby,  17  Fed.  Rep.  265. 

A  Servant  Carried  in  Consideration  of  a  Deduc- 
tion from  His  Wages  is  considered  as  being  car- 
ried for  hire,  and  is  a  passenger.  O'Donnell 
v.  Allegheny  Valley  R.  Co.,  59  Pa.  St.  239. 

The  Conductor  of  Private  Freight  Cars,  not  in 
the  employ  of  the  railroad  company,  is  not  con- 
sidered as  a  servant.  He  is  a  passenger.  Cum- 
berland Valley  R.  Co.  v.  Myers,  55  Pa.  St.  288. 

1.  Performance  of  Casual  Service.  —  Cumber- 
land Valley  R.  Co.  v.  Myers,  55  Pa.  St.  288; 
People's  Pass.  R.  Co.  v.  Green,  56  Md.  84,  6 
Am.  &  Eng.  R.  Cas.  168.  Compare  Degg  v. 
Midland  R.  Co.,  1  H.  &  N.  773;  Potter?'. 
Faulkner,  1  B.  &  S.  800,  101  E.  C.  L.  800; 
Sherman  v.  Hannibal,  etc.,  R.  Co.,  72  Mo.  62, 
37  Am.  Rep.  423,  4  Am.  &  Eng.  R.  Cas.  589. 

The  plaintiff  was  a  passenger  on  a  car  north- 
ward bound.  The  railway  was  a  single  track, 
with  occasional  side  tracks  for  the  passage  of 
cars  moving  in  opposite  directions.  The 
north-bound  car  having  been  drawn  beyond 
the  side  track,  where  it  was  to  have  met  the 
south-bound  car,  it  became  necessary  to  push 
it  back  to  the  side  track,  so  that  the  car  could 
pass.  At  the  request  of  the  driver  of  the 
north-bound  car  the  plaintiff  assisted  him  in 
pushing  the  car  back.  While  so  engaged, 
without  fault  on  his  part,  he  was  injured  by 
the  carelessness  of  the  defendant's  driver  on 
the  south-bound  car.  It  was  held:  (1)  that  the 
plaintiff  did  not  engage  in  the  service  of  the  de- 
fendant as  a  mere  volunteer;  (2)  that  under  the 
circumstances  the  plaintiff  could  not  be  consid- 
ered as  a  fellow-servant  with  the  driver  of  the 
south-bound  car.  Mclntire  St.  R.  Co.  v.  Bol- 
ton, 43  Ohio  St.  224,  54  Am.  Rep.  803,  21  Am. 
&  Eng.  R.  Cas.  501. 

But  in  Everhart  v.  Terre  Haute,  etc.,  R. 
Co.,  78  Ind.  292,  41  Am.  Rep.  567,  4  Am.  & 
Eng.  R.  Cas.  599,  where  the  complaint  showed 
that  the  plaintiff,  who  was  casually  passing,  at 
the  request  of  a  train  employee  got  upon  a  car 
that  was  moving  slowly  on  a  switch  and  ap- 
plied the  brakes,  and  while  so  employed  was 
injured  by  other  employees  carelessly  causing 
other  cars  to  run  down  the  track  against  the 
one  the  plaintiff  was  on,  it  was  held  that  the 
plaintiff  was  a  mere  intermeddler,  to  whom 
the  company  owed  no  duty,  either  as  em- 
ployee, passenger,  or  traveler.  Everhart  v. 
Terre  Haute,  etc.,  R.  Co.,  78  Ind.  292,  41  Am. 
Rep.  567,  4  Am.  &  Eng.  R.  Cas.  599. 

Cleaning  Headlight  at  the  Request  of  Employee. 
—  When  a  passenger  on  a  train,  at  the  request 
of  a  fireman,  undertakes  to  clean  the  headlight 
of  the  engine,  he  does  not  lose  the  character  of 
a  passenger.  Brown  <».  Scarboro,  97  Ala.  316, 
58  Am.  &  Eng.  R.  Cas.  364. 


Cutting  Cars  Loose  at  Request  of  Employee.  — 

A  conductor  of  private  freight  cars,  not  in  the 
employ  of  a  railroad  company,  at  the  request 
of  the  company's  conductor  of  the  train  cut 
loose  the  cars  following  his  own,  fell  off  the 
train,  and  was  injured.  The  court  charged 
that  "  if  the  injury  was  not  caused  by  drawing 
the  bolt,  but  by  negligence  or  misconduct  of 
the  engineer  in  increasing  the  motion  of  the 
cars  with  a  violent,  unnecessary,  and  unusual 
jerk,  after  the  plaintiff  had  resumed  his  proper 
position  on  the  car,  such  as  he  could  not  an- 
ticipate and  guard  against,  he  might  recover." 
This  was  held  not  to  be  error.  The  plaintiff 
after  performing  the  duty  he  voluntarily  un- 
dertook, having  resumed  his  proper  place  as  a 
passenger,  became  entitled  to  the  protection 
which  such  relation  gave  him.  Cumberland 
Valley  R.  Co.  v.  Myers,  55  Pa.  St.  288. 

Passenger  Assisting  in  Moving  Car.  ■ —  A  street- 
car track  was  blocked  by  a  broken-down  van, 
and  the  plaintiff  and  other  passengers  were 
requested  by  the  conductor  to  get  out  and  help 
"  jump  "  the  car  around  the  obstruction. 
While  doing  so  a  car  approached  from  the  op- 
posite direction,  and  those  in  charge  tried  to 
move  it  around  the  obstruction  in  the  same 
way,  but  took  the  same  side  of  the  track  on 
which  was  the  other  car,  and  the  plaintiff  was 
caught  between  the  two  cars  and  injured. 
There  was  nothing  to  prevent  the  second  car 
from  being  moved  on  the  other  side  of  the 
track.  It  was  held:  (1)  that  the  plaintiff  was 
lawfully  on  the  street;  (2)  that  the  question  of 
the  negligence  of  the  defendant  was  for  the 
jury;  (3)  that  there  was  sufficient  evidence  to 
sustain  a  verdict  for  the  plaintiff.  Stastney  v. 
Second  Ave.  R.  Co.,  61  N.  Y.  Super.  Ct.  104; 
affirmed  in  138  N.  Y.  609,  51  N.  Y.  St.  Rep.  932. 

Persons  on  Premises  Engaged  in  Work.  —  Where 
a  person  who  was  shipping  a  heifer  upon  the 
defendant  company's  train,  with  the  consent 
of  a  station  master,  assisted  to  shut  a  horse- 
box, and  while  so  doing  was  injured  by  the 
servants  of  the  company,  the  company  was 
liable,  as  he  was  neither  a  trespasser  nor  a 
volunteer  servant,  but  a  licensee.  Wright  v. 
London,  etc.,  R.  Co.,  33  L.  T.  N.  S.  830,  1  Q. 
B.  Div.  252,  45  L.  J.  Q.  B.  Div.  570,  affirming 
L.  R.  10  Q.  B.  298. 

2.  Persons  Assisting  Passengers.  —  A  person 
entering  a  train  for  the  purpose  of  assisting  a 
passenger  is  not  himself  a  passenger.  Lucas 
v.  New  Bedford,  etc.,  R.  Co.,  6  Gray  (Mass.) 
64,  66  Am.  Dec.  406;  Griswold  v.  Chicago, 
etc.,  R.  Co.,  64  Wis.  652,  23  Am.  &  Eng.  R. 
Cas.  463;  Doss  v.  Missouri,  etc.,  R.  Co.,  59  Mo. 
27,  21  Am.  Rep,  371,  8  Am.  Ry.  Rep.  462. 

In  Louisville,  etc.,  R.  Co.  v.  Crunk,  119  Ind. 
542,  12  Am.  St.  Rep.  443,  41  Am.  &  Eng.  R. 
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IV.  Duties  and  Liabilities — 1.  With  Respect  to  Appliances — a.  Rail- 
road COMPANIES  —  (i)  In  General. — The  degree  of  care  required  of  rail- 
road carriers  of  passengers,  with  respect  to  their  appliances,  must  depend 


Cas.  158,  it  was  held  that  where  a  passenger  is 
so  sick  and  enfeebled  as  to  make  it  necessary 
for  assistants  to  carry  him  from  the  station  to 
a  seat  in  the  train  upon  which  he  has  secured 
passage,  the  company,  having  contracted  to 
carry  him  with  knowledge  of  his  condition,  is 
bound  to  allow  him  the  required  assistance, 
and  is  under  an  obligation  to  stop  the  train 
long  enough  to  afford  the  persons  aiding  such 
passenger,  although  their  services  are  volun- 
tarily offered,  a  reasonable  opportunity  to  leave 
the  train,  the  same  as  if  they  were  passengers. 

But  this  case  is  disapproved  in  Little  Rock, 
etc.,  R.  Co.  v.  Lawton,  55  Ark.  428,  29  Am.  St. 
Rep.  48,  and  it  is  there  held  that  a  person  who 
enters  a  railway  coach,  to  assist  a  woman  to 
a  seat,  cannot  recover  damages  for  injury  sus- 
tained in  leaving  the  train,  by  reason  of  the 
failure  of  the  trainmen  to  hold  the  train  a 
reasonable  time  for  him  to  get  off,  unless  they 
had  notice  of  his  intention  to  do  so. 

If  the  Railway  Employees  Offer  to  Assist  a 
woman  to  a  seat,  her  escort  has  no  right  to 
enter  the  coach  for  that  purpose,  and  the  com- 
pany owes  him  no  duty  except  to  refrain  from 
wilful  or  wanton  injury.  Little  Rock,  etc.,  R. 
Co.  v.  Lawton,  55  Ark.  428,  29  Am.  St.  Rep. 
48,  52  Am.  &  Eng.  R.  Cas.  260. 

Carrier's  Relation  to  Such  Persons.  —  A  com- 
pany is  under  special  duty  to  provide  suitable 
and  safe  accommodations  with  regard  to  its 
depot  to  '  persons  who  are  on  the  premises  to 
welcome  the  coming  or  speed  the  parting 
guest."  Hamilton  v.  Texas,  etc.,  R.  Co.,  64 
Tex.  251,  21  Am.  &  Eng.  R.  Cas.  336;  Texas, 
etc.,  R.  Co.  v.  Best,  66  Tex.  116;  Doss  v. 
Missouri,  etc.,  R.  Co.,  59  Mo.  27,  21  Am. 
Rep.  371,  8  Am.  Ry.  Rep.  462;  Montgomery, 
etc.,  R.  Co.  v.  Thompson,  77  Ala.  448,  54  Am. 
Rep.  72;  Atchison,  etc.,  R.  Co.  v.  Johns,  36 
Kan.  769,  59  Am.  Rep.  6og,  34  Am.  &  Eng.  R. 
Cas.  480. 

This  duty  extends  to  the  case  of  one  who, 
having  an  appointment  with  a  passenger,  en- 
ters the  company's  premises,  intending,  in 
case  the  appointment  be  met,  to  become  a 
passenger  himself.  Texas,  etc.,  R.  Co.  v. 
Best,  66  Tex.  116. 

But  this  duty  does  not  extend  to  those  at  the 
station  at  an  unusual  hour  for  the  purpose  of 
bidding  farewell  to  a  person  about  to  leave  on 
a  freight  train  in  charge  of  live  stock,  and  who 
is  a  passenger  only  in  a  limited  and  restricted 
sense.  Dowd  v.  Chicago,  etc.,  R.  Co.,  84  Wis. 
105,  58  Am.  &  Eng.  R.  Cas.  18. 

It  is  not  negligence  for  a  carrier  to  start  his 
train  before  a  person  who  has  assisted  a  pass- 
enger on  board  has  had  time  to  get  off,  unless 
its  servants  had  notice  of  his  intention  to  get 
off.  Yarnell  v.  Kansas  City,  etc.,  R.  Co.,  113 
Mo.  570. 

If  the  Infirmities  of  Passengers  Require  the 

Assistance  of  others  to  see  them  safely  on  the 
train,  servants  or  friends  atterlding  them  for 
that  purpose  are  under  an  invitation  of  the 
company  as  direct  as  that  given  passengers 
themselves.  Hamilton  v.  Texas,  etc.,  R.  Co., 
■64  Tex.  251,  21  Am.  &  Eng.  R.  Cas.  336. 


And  a  notice  that  all  persons  not  having 
business  with  the  company  were  positively 
forbidden  to  enter  any  of  its  cars  does  not  ap- 
ply to  a  person  who  attends  a  passenger  to  ren- 
der needed  assistance.  Little  Rock,  etc.,  R. 
Co.  v.  Lawton,  55  Ark.  428,  29  Am.  St.  Rep. 
48,  52  Am.  &  Eng.  R.  Cas.  260. 

But  a  person  not  a  passenger,  who  enters  a 
car  for  the  purpose  of  assisting  an  aged  rela- 
tive who  is  a  passenger,  cannot  maintain  an 
action  against  the  carrier  for  injuries  received, 
unless  it  appears  that  he  exercised  due  care 
and  that  there  was  negligence  on  the  part  of 
the  carrier  which  caused  the  injury.  Lucas  v. 
New  Bedford,  etc.,  R.  Co.,  6  Gray  (Mass.)  64. 

Illustrative  Cases.  —  If,  while  a  father  attends 
his  daughter  to  aid  her  and  her  infant  children 
to  enter  the  train  and  procure  seats  as  passen- 
gers, the  train  starts,  he  must  either  remain 
until  he  can  make  known  his  wish  to  get  off, 
or  take  the  risk  of  alighting  whilst  the  train  is 
in  motion.  Coleman  v.  Georgia  R.,  etc.,  Co., 
84  Ga.  1,  40  Am.  &  Eng.  R.  Cas.  690. 

Where  the  defendant's  passenger  train  was 
temporarily  stopped  some  distance  from  the 
depot  for  receiving  and  delivering  passengers, 
until  two  freight  trains  in  advance  of  it  could 
be  moved  out  of  the  way,  and  the  plaintiff 
boarded  such  train  in  search  of  his  wife  and 
child,  who  were  thereon  as  passengers,  and  in 
attempting  to  move  from  one  car  to  another 
by  passing  around  an  intervening  car,  stepped 
off  the  platform  into  a  culvert  fifteen  or  twenty- 
feet  deep,  which  he  could  not  see  on  account 
of  the  darkness  of  the  night,  thereby  sustain- 
ing serious  personal  injury,  the  company  was 
not  liable  therefor.  Stiles  v.  Atlanta,  etc.,  R. 
Co.,  65  Ga.  370,  8  Am.  &  Eng.  R.  Cas.  195. 

A  man  who  went  to  a  depot  to  meet  his  wife, 
and  having  occasion  to  seek  a  retired  spot,  no 
special  resort  being  provided,  stepped  off  the 
walk,  in  the  darkness,  upon  a  portion  of  the 
depot  grounds,  and  fell  into  a  hole;  he  was 
held  to  be  a  customer  of  the  company  and  not 
a  trespasser.  McKone  v.  Michigan  Cent.  R. 
Co.,  51  Mich.  601,  47  Am.  Rep.  596,  13  Am. 
&  Eng.  R.  Cas.  29. 

A  man  going  to  a  station  to  assist  a  female 
relative  and  her  infant  child  is  entitled  to  suf- 
ficient time  to  escort  her  to  a  seat  in  the  car 
and  then  to  leave  the  train.  Doss  v.  Missouri, 
etc.,  R.  Co.,  59  Mo.  27,  8  Am.  Ry.  Rep.  462. 

The  plaintiff  went  to  a  station  at  night  to 
meet  his  wife,  who  was  an  incoming  passen- 
ger. He  did  not  observe  her  descent  fom  the 
car,  and  after  some  little  delay,  and  seeing 
the  passengers  and  baggage  generally  out,  he 
entered  a  sleeping-car  to  inquire  for  her,  and 
was  referred  to  the  next  car,  but  was  thrown 
down  by  the  sudden  start  of  the  car,  and  was 
injured.  The  employees  of  the  train  did  not 
know  that  he  was  on  the  car  or  was  expected. 
There  was  some  conflict  of  evidence  as  to  how 
long  the  train  stopped,  or  whether  any  signals 
were  given  indicating  its  readiness  to  start. 
It  was  held  that  the  company  was  not  liable 
for  the  injury.  Griswold  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  652,  23  Am.  &  Eng.  R.  Cas.  463. 
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largely  upon  the  probable  seriousness  of  accidents  that  may  result  from  defects 
therein. 1 

I  2  i  Running  Appliances  —  (a)  in  General.  —  With  respect  to  those  appliance- 
used  in  the  actual  transportation  of  passengers  by  railroad  companies,  operats 
ing  their  conveyances  by  the  dangerous  agency  of  steam  at  a  high  rate  of 
speed,  the  law  requires  of  the  carrier  the  exercise  of  the  highest  degree  of  care 
and  skill,  for  the  reason  that  defects  therein  are  likely  to  occasion  accidents 
resulting  in  great  injury  and  loss  of  life  to  passengers.  And  if,  by  reason  of 
slight  negligence  in  these  respects,  a  passenger  is  injured,  the  carrier  will  be 
liable  for  the  damages  sustained.2 

(b)  Eoad.  —  This  requires  a  railroad  carrier  to  exercise  the  highest 
degree  of  care  in  providing  a  safe  road.3     It  must  have  safe  bridges 4  and 


1.  Taylor  v.  Pennsylvania  Co.,  50  Fed.  Rep. 
755;  Kelly  v.  Manhattan  R.  Co.,  112  N.  Y.  443. 

2.  Running     Appliances  — •  General     Rule  — 

United  States.  —  Taylor  v.  Pennsylvania  Co., 
50  Fed.  Rep.  755. 

Arkansas.  —  George  v.  St.  Louis,  etc.,  R. 
Co.,  34  Ark.  613;  Eureka  Springs  R.  Co.  v. 
Timmons,  51  Ark.  459,  40  Am.  &  Eng.  R.  Cas. 
698. 

Massachusetts.  —  Ingalls  v.  Bills,  9  Met. 
(Mass.)  1,  43  Am.  Dec.  346. 

New  York. — Costikyan  v.  Rome,  etc.,  R. 
Co.,  58  Hun  (N.  Y.)  590;  C"rtis  v.  Rochester, 
etc.,  R.  Co.,  18  N.  Y.  534,  75  Am.  Dec.  258; 
Perkins  v.  New  York  Cent.  R.  Co.,  24  N.  Y.  219, 
82  Am.  Dec.  282;  Kelly  v.  Manhattan  R.  Co., 
112  N.  Y.  443. 

West  Virginia.  — Searle  v.  Kanawha,  etc.,  R. 
Co.,  32  W.  Va.  370,  37  Am.  &  Eng.  R.  Cas.  179. 

In  delivering  the  opinion  of  the  court  in  In- 
galls v.  Bills,  9  Met.  (Mass.)  1,  43  Am.  Dec. 
346,  Hubbard,  J.,  said:  "  Carriers  of  passen- 
gers for  hire  are  bound  to  use  the  utmost  care 
and  diligence  in  the  providing  of  safe,  suffi- 
cient, and  suitable  coaches,  harnesses,  horses, 
and  coachmen,  in  order  to  prevent  those  in- 
juries which  human  care  and  foresight  can 
guard  against;  and  if  an  accident  happens 
from  a  defect  in  the  coach,  which  might  have 
been  discovered  and  remedied  upon  the  most 
careful  and  thorough  examination  of  the 
coach,  such  accident  must  be  ascribed  to  neg- 
ligence, for  which  the  owner  is  liable  in  case 
of  injury  to  a  passenger  happening  by  reason 
of  such  accident." 

Provisions  Required  Vary  with  Circumstances. 
—  All  carriers  are  not  required  to  adopt  a  like 
expensive  provision  for  the  safety  of  passen- 
gers. The  provisions  required  to  be  adopted 
by  carriers  of  passengers  for  the  safety  of  their 
passengers  vary  as  the  exigencies  of  the  traf- 
fic and  its  remunerative  character  demand 
and  justify.  A  railway  constructed  through  a 
thinly  settled  country,  moving  but  little  freight 
and  few  passengers,  and  running  its  trains  at 
a  slow  rate  of  speed,  cannot  be  expected  to  be 
equipped  and  operated  in  the  same  manner  as 
is  necessary  in  the  case  of  a  railway  running 
through  a  densely  populated  territory  and 
moving  a  large  volume  of  traffic.  Arkansas 
Midland  R.  Co.  v.  Canman,  52  Ark.  517. 

3.  Level  Crossings.  —  Graham  v.  Great  West- 
ern R.  Co.,  41  U.  C.  Q.  B.  324.  See  the  title 
Crossings. 

4.  Bridges  —  England.  —  Grote  v.  Chester, 
etc.,  R.  Co.,  2  Exch.  251. 
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California. — Jamison  v.  San  Jose,  etc.,  R. 
Co.,  55  Cal.  593,  3  Am.  &  Eng.  R.  Cas.  350. 

Colorado.  —  Kansas  Pac.  R.  Co.  v.  Miller,  2 
Colo.  442,  20  Am.  Ry.  Rep.  245. 

Illinois. — Toledo,  etc.,  R.  Co.  v.  Conroy, 
68  111.  560. 

Indiana.  —  Bedford,  etc.,  R.  Co.  v.  Rainbolt, 
99  Ind.  551,  21  Am.  &  Eng.  R.  Cas.  466; 
Louisville,  etc.,  R.  Co.  v.  Snyder,  117  Ind.  435, 
10  Am.  St.  Rep.  60,  37  Am.  &  Eng.  R.  Cas. 
137;  Louisville,  etc.,  R.  Co.  v.  Thompson,  107 
Ind.  442,  57  Am.  Rep.  120. 

Iowa.  —  Locke  v.  Sioux  City,  etc.,  R.  Co.,  46- 
Iowa  109. 

Kansas.  —  Union  Pac.  R.  Co.  v.  Hand,  7 
Kan.  380,  i  Am.  Ry.  Rep.  548. 

New  York.  —  Oliver  v.  New  York,  etc.,  R. 
Co.,  1  Edm.  Sel.  Cas.  (Orange  Cir.  Ct.)  589. 

Texas.  —  Dallas,  etc.,  R.  Co.  v.  Spicker,  6r 
Tex.  427,  48  Am.  Rep.  297,  21  Am.  &  Eng.  R. 
Cas.  160. 

Virginia.  —  Baltimore,  etc.,  R.  Co.  v.  Noell,. 
32  Gratt.  (Va.)  394. 

In  the  case  of  Grote  v.  Chester,  etc.,  R.  Co., 
2  Exch.  251,  which  was  an  action  against  a 
railroad  company  for  an  injury  received  by 
the  plaintiff  by  the  breaking  down  of  a  bridge 
over  which  he  was  passing  in  a  passenger 
train,  it  was  held  that  it  was  a  proper  ques- 
tion for  the  jury  whether  the  defendants  had 
engaged  the  services  of  competent  engineers 
who  had  adopted  the  best  method  and  used  the 
best  materials,  and  that  if  the  defendants  had 
so  done  they  would  not  be  liable;  but  that  the 
mere  fact  of  their  having  engaged  the  services 
of  such  a  person  would  not  relieve  them  from 
the  consequences  of  an  accident  arising  from  a 
deficiency. 

In  the  case  of  Pershing  v.  Chicago,  etc.,  R. 
Co.,  71  Iowa  561,  34  Am.  &  Eng.  R.  Cas.  405,. 
the  jury  were  told  that  the  defendant  carrier 
"  was  not  required  to  so  construct  its  bridge 
that  it  would  resist  an  unusual  and  extraordi- 
nary shock  of  a  derailed  train  running  at  regu- 
lar speed  and  striking  it  with  great  force." 
After  the  jury  had  been  considering  the  case 
for  some  time  they  were  again  brought  into- 
the  court.  The  court  gave  them  further  instruc- 
tions on  that  subject,  which  very  materially 
modified  the  one  quoted  above.  In  the  addi- 
tional instructions  they  were  told  in  effect  that 
the  defendant  was  required  to  take  into  account 
in  constructing  and  maintaining  its  bridges 
the  fact  that  accident  might  occur  in  the  oper- 
ation of  its  road,  and  to  construct  its  bridges 
with  reference  thereto;  and  that  it  was  held  to  a 
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culverts.1  Its  embankments  and  the  walls  of  its  cuts  must  be  so  constructed 
that  they  will  not  slide  by  reason  of  ordinary  natural  causes.2  It  must 
have  a  safe  roadbed  3  and  track,   with  sound    ties,*  and  rails 5  properly 


very  high  degree  of  care  in  that  respect.  It  was 
held  that,  thus  modified,  the  instruction  quoted 
afforded  the  plaintiff  no  just  ground  of  com- 
plaint. 

State  Bridge  Used  by  Carrier.  —  A  state 
bridge,  the  plans  of  which  were  approved  and 
its  construction  thereunder  supervised  by  state 
officers,  which  forms  part  of  a  highway  and  is 
used  by  a  street  railway  company  with  the  con- 
sent or  license  of  the  state,  but  over  which  it 
has  no  control,  is  not  such  an  appliance  of  the 
company  by  adoption  as  will  render  it  liable 
for  an  injury  to  one  of  its  passengers  caused 
by  a  defect  in  a  device  for  raising  and  lower- 
ing the  bridge,  which,  although  discoverable 
in  the  manufacture,  was  not  apparent  on  ordi- 
nary observation.  Birmingham  v.  Rochester 
City,  etc.,  R.  Co.,  137  N.  Y.  13,  58  Am.  &  Eng. 
R.  Cas.  134,  overruling  Birmingham  v.  Roch- 
ester City,  etc.,  R.  Co.,  59  Hun  (N.  Y.)  583. 

1.  Culverts.  —  Philadelphia,  etc.,  R.  Co.  v. 
Anderson,  94  Pa.  St.  351,  39  Am.  Rep.  787,  6 
Am.  &  Eng.  R.  Cas.  407. 

Washout  of  Culvert  Resulting  from  Breaking  of 
Adjacent  Dam.  —  In  an  action  against  a  railroad 
company  for  injuries  to  a  passenger  resulting 
from  a  washout  by  a  culvert,  the  fact  that  the 
culvert  would  not  have  given  way  but  for  the 
breaking  of  a  dam  on  adjoining  property  over 
which  the  company  had  no  control  will  not 
prevent  recovery  if  the  negligent  manner  in 
which  the  culvert  was  constructed  contributed 
to  the  injury.    Bonner  v.  Mayfield,  82  Tex.  234. 

In  the  case  of  Withers  v.  North  Kent  R.  Co., 
3  H.  &  N.  969,  it  was  shown  that  the  railroad 
was  laid  on  an  embankment  built  on  sandy 
soil  in  a  marshy  country  subject  to  floods,  and 
that  the  culverts  were  insufficient  at  times  to 
carry  off  the  water;  but  it  did  not  appear  that 
the  embankment  had  ever  been  injured  by 
floods,  although  it  had  been  in  use  for  five 
years,  until  the  night  upon  which  the  plaintiff 
was  traveling,  when  an  extraordinary  flood 
carried  away  soil  from  under  the  track,  and  the 
cars  were  thrown  off.  It  was  held  that  this 
was  no  evidence  of  negligence  and  that  the 
verdict  was  unwarranted.  "  It  is  contended 
on  the  part  of  the  plaintiff,"  says  Bramwell, 
B.,  "  that  the  company's  servants  were  bound 
to  know  the  consequences  which  were  likely  to 
foll  ow  from  the  flood.  That  is  not  so.  They 
were  bound  to  know  only  that  which  could  be 
known  by  the  exercise  of  ordinary  skill  and 
prudence;  otherwise  they  would  be  made  in- 
surers of  the  safety  of  the  passengers.  There 
was  no  engineering  or  other  skilled  evidence 
to  show  that  water  would  wash  away  the  soil 
of  which  the  embankment  was  made.  So  far 
from  there  being  any  evidence  to  show  that 
there  was  negligence,  there  was  evidence  to 
negative  the  negligence  imputed.  The  very 
existence  of  the  line  for  five  years,  notwith- 
standing that  the  district  was  subject  to  floods, 
tended  to  negative  the  only  negligence  which 
was  set  up.  There  was  nothing  to  show  that 
until  the  accident  occurred  there  had  been 
anything  to  indicate  danger  or  to  warn  the 
company's  servants  to  cease  running  the 
trains." 


2.  Embankments  and  Cuts.  —  Gleeson  v.  Vir- 
ginia Midland  R.  Co.,  140  U.  S.  435,47  Am.  & 
Eng.  R.  Cas.  513;  Hanley  v.  Harlem  R.  Co., 
1  Edm.  Sel.  Cas.  (N.  Y.  Cir.  Ct.)  359;  Phila- 
delphia, etc.,  R.  Co.  v.  Anderson,  94  Pa.  St. 
351,  39  Am.  Rep.  787;  International,  etc.  R. 
Co.  v.  Halloren,  53  Tex.  46,  37  Am.  Rep.  744, 
3  Am.  &  Eng.  R.  Cas.  343. 

Where  a  railroad  company  builds  its  road 
on  an  embankment  or  a  side  hill,  it  must  take 
necessary  precaution,  by  either  widening  the 
crown  of  the  road  or  erecting  walls  or  other 
safeguards,  to  prevent  its  cars  being  precipi- 
tated down  the  declivity.  Hanley  v.  Harlem 
R.  Co.,  1  Edm.  Sel.  Cas.  (N.  Y.  Cir.  Ct.)  359. 

Proof  that  a  passenger  was  injured  by  rea- 
son of  the  washing  away  of  part  of  an  embank- 
ment, which  was  so  constructed  as  not  to  re- 
sist the  action  of  the  water,  is  sufficient  to 
render  the  company  liable  for  negligence  in 
the  construction  of  its  road,  though  not  for 
wilful  negligence.  Kansas  Pac.  R.  Co.  v. 
Lundin,  3  Colo.  94. 

3.  Roadbed  —  England.  —  Great  Western  R. 
Co.  v.  Fawcett,  1  Moo.  P.  C.  (N.  S.)  101. 

Illinois.  —  Pittsburg,  etc.,  R.  Co.  v.  Thomp- 
son, 56  111.  138;  Peoria,  etc.,  R.  Co.  v.  Rey- 
nolds, 88  111.  418. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Will- 
iams, 74  Ind.  462. 

New  York.  —  Matteson  v.  New  York  Cent. 
R.  Co.,  35  N.  Y.  487,  91  Am.  Dec.  67. 

Pennsylvania.  — O'Donnell  v.  Allegheny  Val- 
ley R.  Co.,  59  Pa.  St.  239,  98  Am.  Dec.  336. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  John- 
son, 15  Lea  (Tenn.)  677. 

Virginia.  — Virginia  Cent.  R.  Co.  v.  Sanger, 
15  Gratt.  (Va.)  230. 

Rough  Roadbed  Causing  Window  Sash  to  Fall. — 
In  an  action  for  injuries  received  by  a  passen- 
ger because  of  the  car  window  falling  on  his 
hand,  in  passing  over  a  rough  place  in  the  de- 
fendant's road,  an  instruction  to  find  for  the 
plaintiff  if  the  jury  "  believe  from  the  evi- 
dence *  *  *  that  while  traveling  on  said 
train  [plaintiff]  was  injured  by  reason  of  said 
train  passing  over  a  rough  place  in  defend- 
ant's roadbed,"  causing  the  sash  to  fall  on  his 
hand  and  injure  it,  is  not  erroneous,  where  the 
court  also  charges  that  the  plaintiff  must  show 
that  the  "  defendant  had  negligently  suffered 
its  roadbed  to  be  out  of  such  repair  as  to  cause 
said  injury."  Gulf,  etc.,  R.  Co.  v.  Killebrew, 
(Tex.  1892)  20  S.  W.  Rep.  182. 

4.  Ties  —  Illinois.  —  St.  Louis  Coal  R.  Co. 
v.  Moore,  14  III.  App.  510;  Chicago,  etc.,  R. 
Co.  v.  Lewis,  145  111.  67,  58  Am.  &  Eng.  R. 
Cas.  126;  Pittsburg,  etc.,  R.  Co.  v.  Thompson, 
56  111.  138. 

Kansas.  —  Southern  Kansas  R.  Co.  v.  Walsh, 
45  Kan.  653,  47  Am.  &  Eng.  R.  Cas.  493. 

Texas. — Texas,  etc.,  R.  Co.  v.  Hardin,  62 
Tex.  367,  21  Am.  &  Eng.  R.  Cas.  460. 

5.  Rails —  United  Stales.  —  Vicksburg,  etc., 
R.  Co.  v.  Putnam,  118  U.  S.  545,  27  Am.  & 
Eng.  R.  Cas.  291;  Newman  v.  Alabama  G.  S. 
R.  Co.,  38  Fed.  Rep.  819. 

Arkansas. — George  v.  St.  Louis,  etc.,  R. 
Co.,  34  Ark.  613,  1  Am.  &  Eng.  R.  Cas.  294. 
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fastened  1     And    the    road    must   be   provided  with  proper  and  efficient 

switches.2 

ici  Prevention  and  Removal  of  Obstructions.  —  A  railroad  engaged  in  the  carriage 
of  passengers  must  so  construct  its  track  that  it  will  be  free  from  obstruc- 
tion-.:l  And  the  railroad  is  bound  to  exercise  the  highest  degree  of  care 
ami  skill  to  discover  and  remove  obstructions  from  its  track.4 

id  i  Duty  to  Fence  Track  —  At  the  Common  Law.  —  Although  a  railroad  is  under 
no  obligation  at  the  common  law  to  owners  or  occupants  of  the  adjacent 


Dakota.  —  Pattee  v.  Chicago,  etc.,  R.  Co., 
j  Dakota  267,  34  Am.  &  Eng.  R.  Cas.  399. 

Florida.  —  Florida  R.,  etc.,  Co.  v.  Webster, 
25  Fla.  394. 

Illinois.  —  Peoria,  etc.,  R.  Co.  v.  Reynolds, 
SS  111.  418. 

Indiana.  —  Michigan  Southern,  etc.,  R.  Co. 
v.  Lantz,  29  Ind.  528;  Cleveland,  etc.,  R.  Co. 
v.  Newell,  75  Ind.  542,  8  Am.  &  Eng.  R.  Cas. 

377- 

Iowa.  —  Pershing  v.  Chicago,  etc.,  R.  Co., 
71  Iowa  561,  34  Am.  &  Eng.  R.  Cas.  405. 

New  Hampshire. — Taylor  v.  Grand  Trunk 
R.  Co.,  48  N.  H.  304,  2  Am.  Rep.  229. 

New  York.  —  Brignoli  v.  Chicago,  etc.,  R. 
Co.,  4  Daly  (N.  Y.)  182;  Reed  v.  New  York 
Cent.  R.  Co.,  56  Barb.  (N.  Y.)  493. 

A  railway  company  is  liable  for  an  accident 
caused  by  running  its  train  over  a  rail  which 
was  known  by  it  to  have  been  defective  and 
fractured.  Pym  v.  Great  Northern  R.  Co.,  2 
F.  &  F.  619. 

Displacement  of  Rails.  —  A  company  was  sued 
for  a  personal  injury  to  a  passenger  occurring 
on  a  double-track  road,  caused  by  the  rails 
getting  out  of  place.  Some  of  the  evidence 
tended  to  show  that  the  displacement  of  the 
rails  was  caused  by  the  expansion  and  contrac- 
tion resulting  from  heat  and  cold,  while  other 
evidence  tended  to  show  that  the  rails  were 
shoved  forward  and  out  of  position  by  run- 
ning trains  only  one  way  over  them.  It  was 
held  that  it  mattered  not  which  caused  the  in- 
jury; the  company  was  liable  if  the  injury 
occurred  through  a  defect  in  its  track.  Reed 
v.  New  York  Cent.  R.  Co.,  56  Barb.  (N.  Y.) 
493- 

1.  Fastening  of  Rails.  —  Florida  R.  etc.,  Co. 
v.  Webster,  25  Fla.  394;  Chicago,  etc.,  R.  Co. 
v.  Lewis,  145  111.  67,  58  Am.  &  Eng.  R.  Cas. 
126;  Southern  Kansas  R.  Co.  v.  Walsh,  45 
Kan.  653,  47  Am.  &  Eng.  R.  Cas.  493. 

Where  the  evidence  showed  that  the  railway 
track  where  the  rail  was  broken  and  the  acci- 
dent occurred  was  in  very  poor  condition ;  that 
a  part  of  the  rails  were  fastened  with  spikes 
instead  of  chairs;  that  some  of  them  were 
badly  worn,  having  their  ends  so  loose  that 
they  worked  up  and  down  with  each  passing 
car;  that  some  of  the  ties  were  broken  in  the 
middle;  and  that  the  rails  varied  in  length 
from  nine  to  thirteen  feet,  some  of  them  not 
meeting  at  the  joints  by  two  or  two  and  one- 
half  inches,  the  spaces  being  filled  with 
wooden  plugs  and  the  rails  only  partially 
spiked,  it  was  held  that  the  company  was  fairly 
chargeable  with  gross  negligence.  Toledo, 
■etc.,  R.  Co.  v.  Apperson,  49  111.  480. 

2.  Switches. —  Peoria,  etc.,  R.  Co.  v.  Lane, 
83  III.  449;  Baltimore,  etc.,  R.  Co.  v.  Worth- 
ington,  21  Md.  275,83  Am.  Dec.  578;  McElroy 
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v.  Nashua,  etc.,  R.  Corp.,  4  Cush.  (Mass.)  400, 
50  Am.  Dec.  794;  Caswell  v.  Boston,  etc.,  R. 
Corp.,  98  Mass.  194,  93  Am.  Dec.  151;  Smith 
v.  New  York,  etc.,  R.  Co.,  19  N.  Y.  127,  75 
Am.  Dec.  305;  Stodder  v.  New  York,  etc.,  R. 
Co.,  50  Hun  (N.  Y.)  221,  affirmed  121  N.  Y. 
655;  New  York,  etc.,  R.  Co.  v.  Dougherty,  11 
W.  N.  C.  (Pa.)  437. 

Guards  at  Switches  —  Duty  to  Place.  —  In  Bal- 
timore, etc.,  R.  Co.  v.  Worthington,  21  Md. 
275>  83  Am.  Dec.  578,  the  plaintiff  while  a  pass- 
enger on  the  defendant's  road  was  injured  by 
an  accident  occasioned  by  a  misplaced  switch. 
How  the  misplacing  occurred  did  not  precisely 
appear.  It  was  in  evidence,  however,  that  the 
switch  was  so  placed  that  the  engineer  of  the 
train  could  not  see  the  indicators  showing  dan- 
ger until  within  about  one  hundred  and  fifty 
yards,  when  it  was  too  late  to  avert  the  acci- 
dent. The  company  had  posted  no  guard  at 
the  switch.  It  was  held  that  proof  of  the  acci- 
dent constituted  a  prima  facie  case  for  the 
plaintiff,  and  that  it  was  for  the  jury  to  say 
whether  it  was  not  negligence  on  the  part  of 
the  company  to  have  failed  to  place  a  guard 
at  the  switch  in  question,  which  was  evidently 
a  dangerous  point. 

3.  Dangerous  Proximity  of  Parallel  Tracks.  — 
The  plaintiff  was  riding  upon  the  steps  of  a 
car  carrying  an  excursion  party,  by  reason  of 
its  crowded  condition,  and  was  struck  by  an- 
other car  passing  on  a  parallel  track.  The 
tracks  were  nearer  to  each  other  at  that  place 
than  on  other  parts  of  the  road,  and  the  inside 
rail  of  one  of  them  was  sunken  so  as  to  throw 
the  upper  portions  of  the  cars  nearer  together. 
It  was  held  that  it  was  the  duty  of  the  com- 
pany to  properly  construct  and  maintain  its 
track,  and  it  was  liable  for  any  injury  result- 
ing from  a  failure  to  do  so.  Gray  v.  Roch- 
ester City,  etc.,  R.  Co.,  61  Hun  (N.  Y.)  212. 

Dangerous  Proximity  of  Structures  to  Track.  — 
It  is  negligence  for  the  company  to  allow  coal 
bins  so  close  to  its  track  that  persons  upon  an 
excursion  car  cannot  safely  stand,  while  pass- 
ing them,  upon  the  running  board  that 
stretches  along  the  side  of  such  a  car.  Dick- 
inson v.  Port  Huron,  etc.,  R.  Co.,  53  Mich.  43, 
21  Am.  &  Eng.  R.  Cas.  456. 

4.  Virginia  Cent.  R.  Co.  v.  Sanger,  15  Gratt. 
(Va.)  230;  Carrico  v.  West  Virginia  Cent.,  etc., 
R.  Co.,  35  W.  Va.  389,  52  Am.  &  Eng.  R.  Cas. 
393- 

Among  the  duties  of  a  railway  carrier  of 
passengers  "  is  that  of  keeping  the  track  clear 
of  obstructions,  and  of  removing  timber  and 
bushes  along  the  track  on  the  land  of  the  com- 
pany, so  as  to  keep  the  engineer's  view  of  the 
track  in  running  the  train  unobstructed." 
Louisville,  etc.,  R.  Co.  v.  Ritter,  85  Ky.  36S, 
28  Am.  &  Eng.  R.  Cas.  167. 
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land  to  maintain  fences  sufficient  to  keep  cattle  off  the  railroad,1  yet  it  is 
bound  to  use  all  reasonable  care  to  prevent  their  straying  on  it,  and  thereby 
endangering  passengers ;  and  if  the  want  of  a  proper  fence  makes  the  road 
unsafe,  and  an  accident  happens  to  a  passenger  in  consequence,  the  company 
will  be  liable.3  There  is  not,  however,  at  the  common  law,  any  absolute  obli- 
gation of  a  railroad  carrier  to  its  passengers  requiring  it  to  fence  its  track  under 
all  circumstances.3 

By  Statute.  —  Statutes  requiring  railroad  companies  to  fence  their  tracks, 
although  they  simply  provide  that  the  railroad  shall  be  liable  to  the  owner  of 
cattle  killed  or  injured  through  failure  to  do  so,  are  intended,  it  has  been 
held,  for  the  protection  of  the  traveling  public,  as  well  as  for  redress  to  the 
owners  of  the  cattle.4 

(e)  Boiling  stock.  —  The  road  must  be  equipped  with  safe  and  suitable 
rolling  stock.  The  locomotives  should  be  in  proper  condition,5  and  the  cars 
reasonably  strong  and  suitable  for  the  safe  transportation  of  the  passengers,6 
and  the  train  should  be  provided  with  all  the  appliances,  such  as  coup- 


1.  See  the  title  Fences. 

2.  Common-law  Duty  to  Fence  Tracks.  —  Bux- 
ton v.  North  Eastern  R.  Co.,  L.  R.  3  Q.  B.  549; 
Fordyce  v.  Jackson,  56  Ark.  594;  Louisville, 
•etc.,  R.  Co.  v.  Hendricks,  128  Ind.  462;  Sulli- 
van v.  Philadelphia,  etc.,  R.  Co..  30  Pa.  St. 
234,  72  Am.  Dec.  698.  See  Wright  v.  Pennsyl- 
vania R.  Co.,  3  Pittsb.  (Pa.)  116;  Gulf,  etc.,  R. 
■Co.  v.  Wilson,  79  Tex.  371. 

In  Lackawanna,  etc.,  R.  Co.  v.  Chenewith, 
52  Pa.  St.  382,  91  Am.  Dec.  168,  the  court  held 
that  though  a  railway  company  might  not  be 
bound  to  fence  its  track  against  trespassing 
cattle,  as  between  it  and  its  passengers  it  must 
take  the  risk  of  injury  to  them  from  that  cause ; 
and  that  it  is  no  answer  for  a  claim  for  injury 
arising  from  such  a  cause,  that  the  company 
was  not  bound  to  fence,  or  that  the  cattle  were 
on  the  track  trespassing  without  its  agency  or 
knowledge;  the  presence  of  the  cattle  at  the 
time  of  the  accident  raised  a  presumption  of 
negligence. 

3.  Wright  v.  Pennsylvania  R.  Co.,  3  Pittsb. 
'(Pa.)  116. 

4.  Statutory  Enactments  Bequiring  Fences.  — 

Jones  v.  Seligman,  81  N.  Y.  191,  3  Am.  &  Eng. 
R.  Cas.  236;  Tracy  v.  Troy,  etc.,  R.  Co.,  38  N. 
Y.  433,  98  Am.  Dec.  54,  affirming  55  Barb. 
'(N.  Y.)  529;  Shepard  v.  Buffalo,  etc.,  R.  Co., 
35  N.  Y.  641;  Corwin  v.  New  York,  etc.,  R. 
Co.,  13  N.  Y.  42;  Graham  v.  Delaware,  etc., 
Canal  Co.,  46  Hun  (N.  Y.)  386;  Blair  v.  Mil- 
waukee, etc.,  R.  Co.,  20  Wis.  254.  See  Louis- 
ville, etc.,  R.  Co.  v.  Hendricks,  128  Ind.  462; 
Donnegan  v.  Erhardt,  119  N.  Y.  468,  42  Am.  & 
Eng.  R.  Cas.  580. 

English  Statute  Construed.  —  In  England  the 
statute  8  Vict.,  c.  20,  §  68,  requiring  the  erec- 
tion by  a  railroad  company  of  fences,  etc.,  "  for 
the  accommodation  of  the  owners  and  occu- 
piers of  lands  adjoining  the  railways,"  and 
containing  at  the  end  a  proviso  that  if  the 
owners  agreed  to  receive  and  have  received 
compensation  instead,  the  company  need  not 
fence,  has  been  declared  to  be  an  enactment 
for  the  benefit  of  adjoining  owners  only,  and 
to  impose  no  obligation  to  fence,  as  between  a 
railway  company  and  its  passengers.  Buxton 

North  Eastern  R.  Co.,  L.  R.  3  Q.  B.  549. 

5.  Locomotives.  —  Manser  -/.  Eastern  Coun- 
ties R.  Co.,  3  L.  T.  N.  S.  585;  Robinson  v. 


New  York  Cent.,  etc.,  R.  Co.,  20  Blatchf.  (U. 
S.)  338;  Bajus  v.  Syracuse,  etc.,  R.  Co.,  103 
N.  Y.  312,  57  Am.  Rep.  723. 

6.  Cars. —  Lyon  v.  Mells,  5  East  428;  Penn- 
sylvania Co.  v.  Roy,  102  U.  S.  451,  1  Am.  & 
Eng.  R.  Cas.  225;  Hanley  v.  Harlem  R.  Co., 
1  Edm.  Sel.  Cas.  (N.  Y.  Cir.  Ct.)  359;  Curtis 
v.  Rochester,  etc.,  R.  Co.,  18  N.  Y.  534,  75 
Am.  Dec.  258;  Cleveland,  etc.,  R.  Co.  v. 
Walrath,  38  Ohio  St.  461. 

The  Use  of  Defective  Cars  with  knowledge  of 
their  condition  is  inconsistent  with  the  degree 
of  care  required  of  a  carrier  of  passengers,  and 
an  instruction  to  that  effect  is  correct,  it  being 
left  with  the  jury  whether  that  state  of  facts 
existed,  and  if  it  did,  whether  the  company 
had  knowledge  of  it.  East  Line,  etc.,  R.  Co. 
v.  Smith,  65  Tex.  167. 

Axles. —  Richardson  v.  Great  Eastern  R. 
Co.,  L.  R.  10  C.  P.  486,  1  C.  P.  Div.  342; 
Grand  Rapids,  etc.,  R.  Co.  v.  Boyd,  65  Ind. 
526;  Hegeman  v.  Western  R.  Corp.,  13  N.  Y. 
9,  64  Am.  Dec.  517;  Alden  v.  New  York  Cent. 
R.  Co.,  26  N.  Y.  102,  82  Am.  Dec.  401;  Mc- 
Padden  v.  New  York  Cent.  R.  Co.,  44  N.  Y. 
478,  4  Am.  Rep.  705. 

Safety  Beam.  —  In  the  case  of  Smith  v.  New 
York,  etc.,  R.  Co.,  6  Duer  (N.  Y.)  231,  it  was 
held  that  it  was  negligence  in  the  company 
not  to  have  adopted  a  safety  beam  in  connec- 
tion with  the  axle  of  the  cars. 

Wheels.  —  Readhead  v.  Midland  R.  Co.,  L. 
R.  2  Q.  B.  412,  L.  R.  4  Q.  B.  379;  Toledo, 
etc.,  R.  Co.  v.  Beggs,  85  111.  80,  28  Am.  Rep. 
613;  Meier  v.  Pennsylvania  R.  Co.,  64  Pa.  St. 
225,  3  Am.  Rep.  581;  Texas,  etc.,  R.  Co.  v. 
Hamilton,  66  Tex.  92,  26  Am.  &  Eng.  R.  Cas. 
182. 

Platforms  of  Car.  —  Where  a  railroad  company 
permits  passengers  to  ride  on  a  caboose  at- 
tached to  a  freight  train,  and  which  is  not 
designed  primarily  for  the  carriage  of  passen- 
gers, it  is  not  negligence  in  it  to  fail  to  put  a 
chain  across  the  rear  end  of  the  platform,  for 
the  better  safety  of  passengers.  Chicago,  etc., 
R.  Co.  v.  Hazzard,  26  111.  373. 

Curtain  Hook  Causing  Accident  to  Passenger.  — 
The  plaintiff,  in  alighting  from  one  of  the  de- 
fendant's cars,  was  thrown  to  the  ground,  and 
injured,  her  clothing  having  caught  on  a  cur- 
tain hook.  The  car  was  an  open  one,  with 
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ling  arrangements,1  headlights,2  and  b 
of  the  passengers. 

Mile  curtains,  which  when  let  down  were  fas- 
lene.l  toi-elliei  by  a  r i on  one  side  anil  a 
hook  with  a  spring  on  the  other.  When  the 
spring  was  in  place  it  formed,  with  the  hook, 
a  loop,  On  the  day  of  the  accident,  the  spring 
in  one  of  these  hooks  was  broken,  and  it  was 
upon  this  broken  hook  that  the  plaintiff 's  cloth- 
ing caught.  There  was  no  proof  showing  how 
or  when  the  spring  was  broken,  or  how  long  it 
had  been  broken.  The  defendant  proved  that 
all  the  cars  on  that  line  were  furnished  with 
the  same  kind  of  curtains  and  hooks;  that 
there  was  no  better  way  known  of  fastening 
the  curtains;  that  its  road  had  been  operated 
for  several  years  and  had  carried  more  than  a 
million  passengers  yearly,  and  such  an  acci- 
dent had  never  before  occurred;  that  the 
springs  in  the  hooks  would  sometimes  break 
by  use;  that  at  the  end  of  each  trip  the  cars 
were  inspected  by  persons  assigned  to  that 
duty,  and  the  curtains  examined,  and  if  a 
broken  hook  was  discovered  it  was  replaced  by 
a  perfect  one.  It  was  held  that  the  evidence 
failed  to  establish  a  case  entitling  the  plaintiff 
to  a  recovery;  and  a  refusal  to  dismiss  the 
complaint  was  error.  Kelly  v.  New  York,  etc., 
R.  Co.,  109  N.  Y.  44,  reversing  39  Hun  (N.  Y.) 
486. 

Window  Guards.  —  There  is  some  conflict  of 
opinion  in  regard  to  whether  it  is  negligent 
for  a  passenger  to  allow  his  elbow  or  arm  to 
extend  out  of  the  car  window.  See  infra,  this 
title.  Matters  of  Defense — Contributory  Negli- 
gence. Accordingly  some  cases  are  to  be  found 
in  which  the  view  is  taken  that  such  act  is  not 
negligence,  and  it  is  held  that  it  is  the  duty  of 
a  railroad  company  to  protect  its  passengers 
from  injury  by  placing  bars  or  screens  in  the 
windows  of  its  cars.  In  the  case  of  New  Jer- 
sey R.  Co.  v.  Kennard,  21  Pa.  St.  203,  the 
plaintiff's  elbow  came  in  contact  with  a  post  or 
upright  of  a  bridge.  The  case  was  not  put 
upon  the  ground  that  there  was  negligence  on 
the  part  of  the  company  in  constructing  the 
bridge,  but  upon  the  ground  that  the  company 
was  negligent  in  not  placing  barriers  around 
the  window  to  prevent  passengers  from  expos- 
ing their  limbs  outside.  The  learned  judge, 
Gibson,  J.,  instructed  the  jury  that  a  car 
which  was  not  so  provided  was  not  "  road- 
worthy."  On  appeal,  the  case  was  affirmed  in 
a  per  curiam  opinion,  for  the  reasons  given  by 
the  learned  judge  below,  but  with  a  reserva- 
tion of  approval  of  that  which  was  really  the 
ground  on  which  the  case  was  put.  "  The 
language  of  the  learned  judge,"  says  the  opin- 
ion, "  who  presided  at  the  trial,  seems  to  be 
too  broad  as  a  general  principle,  where  he 
says  that  '  no  car  is  good  if  the  windows  are 
not  so  constructed  as  to  prevent  the  passengers 
from  putting  their  limbs  through  them.'  But 
in  its  application  to  a  road  which  in  some 
places  is  so  narrow  as  to  endanger  projecting 
limbs,  as  here,  the  instruction  is  proper."  The 
decision  in  this  case  was  subjected  to  much  dis- 
sident criticism,  and  was  overruled  in  the  later 
case  of  Pittsburg,  etc.,  R.  Co.  v.  McClurg,  56 
Pa.  St.  294.  But  in  Illinois  the  Supreme  Court, 
in  the  case  of  Chicago,  etc.,  R.  Co.  v.  Pondroin, 


cs,3  that  arc  necessary  for  the  safety 


51  111.  333,  2  Am.  Rep.  306,  gave  its  support  to 
the  doctrine  enumerated  in  the  first  cited  case. 
In  delivering  the  opinion  of  the  court,  Mr.  Jus- 
tice Walker  said:  "  We  think  the  former  case 
the  better  considered  of  the  two,  and  to  be 
based  on  sounder  reasons,  and  more  in  har- 
mony with  the  analogies  of  the  law,  and  en- 
titled to  more  weight." 

In  other  cases  it  has  been  declared  that  a 
railroad  company  is  not  bound  to  place  bars- 
or  screens  on  its  windows  to  prevent  passen- 
gers from  putting  their  arms  out,  Indianapo- 
lis, etc.,  R.  Co.  v.  Rutherford,  29  Ind.  82,  92 
Am.  Dec.  336;  Pittsburg,  etc.,  R.  Co.  v.  Mc- 
Clurg, 56  Pa.  St.  294,  overruling  New  Jersey 
R.  Co.  v.  Kennard,  21  Pa.  St.  203;  Missimer 
v.  Philadelphia,  etc.,  R.  Co.,  17  Phila.  (Pa.> 
172;  or  to  protect  them  against  missiles  thrown 
by  persons  outside  over  whom  the  company 
has  no  control,  Missimer  v.  Philadelphia, 
etc.,  R.  Co.,  17  Phila.  (Pa.)  172. 

Stoves  and  Furnaces.  —  The  New  York  act  of 
1887,  c.  616,  as  amended  in  1888,  c.  189,  pro- 
hibiting the  heating  of  passenger  cars  by 
stoves  or  furnaces  except  on  roads  less  than 
fifty  miles  long,  has  been  held  to  apply  to  all 
roads  in  the  state  having  fifty  miles  or  more 
of  road,  though  part  of  the  road  may  be  in  an- 
other state.  It  has  been  held  that  such  stat- 
utes are  but  police  regulations,  and  are  not  an 
infringement  of  interstate  commerce  or  of  the 
Federal  Constitution  when  applied  to  a  road 
only  a  part  of  which  is  in  the  state.  People 
v.  New  York,  etc.,  R.  Co.,  55  Hun  (N.  Y.)  409, 
affirming  5  N.  Y.  Supp.  945,  affirmed  123  N.  Y. 
635. 

1.  Couplings.  —  Gottlieb  v.  New  York,  etc., 
R.  Co.,  100  N.  Y.  462;  Costikyan  v.  Rome, 
etc.,  R.  Co.,  58  Hun  (N.  Y.)  590,  affirmed  128. 
N.  Y.  633;  Whitwam  v.  Wisconsin,  etc.,  R. 
Co.,  58  Wis.  408. 

2.  Headlights.  —  Alabama  G.  S.  R.  Co.  v. 
Jones,  71  Ala.  487. 

3.  Brakes.  —  Union  Pac.  R.  Co.  v.  Harwood. 
31  Kan.  388;  Costello  v.  Syracuse,  etc.,  R.  Co.„ 
65  Barb.  (N.  Y.)92;  Forbes  v.  Atlantic,  etc., 
R.  Co.,  76  N.  Car.  454;  New  York,  etc.,  R. 
Co.  v.  Dougherty,  11  W.  N.  C.  (Pa.)  437. 

In  Farish  v.  Reigle,  11  Gratt.  (Va.)  697,  62 
Am.  Dec.  666,  it  was  held  that  the  omission  of 
a  stage  company  to  have  proper  blocks  to  the 
brakes  of  its  vehicles  was  in  itself  negligence, 
and  that  the  company  was  liable  for  an  injury 
to  a  passenger  occurring  in  consequence. 

Dangerous  Brake.  —  In  the  case  of  Cleveland, 
etc.,  R.  Co.  v.  McHenry,  47  111.  App.  301,  it 
appeared  that  the  plaintiff  was  a  passenger  on 
the  defendant's  train,  and  that  the  station  at 
which  he  desired  to  get  off  having  been  called, 
he  arose  and  went  to  the  platform  of  the  car, 
and  placed  his  left  hand  on  the  brake  wheel,  at 
the  time  holding  a  lantern  in  his  right  hand, 
when  the  brake  wheel  suddenly  revolved, 
breaking  the  defendant's  arm.  It  appeared 
from  the  evidence  that  if  the  chain  is  wound 
around  the  brake  rod,  and  the  ratchet  wheel  is 
not  held  by  the  dog,  on  the  application  of  the 
air  brakes  the  wheel  will  revolve  rapidly,  but 
that  in  no  other  way  can  it  be  thus  made  to 
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(f)  Number  of  Trains  Required.  —  While  it  would  unquestionably  be  safer  for  all 
railroads  to  have  two  tracks  and  run  all  trains  going  in  the  same  direction 
over  the  same  track,  this  does  not  necessarily  make  it  the  duty  of  all  railroads 
to  have  double  tracks.  The  business  of  a  road  may,  however,  render  it  unsafe 
to  use  a  single  track,  and  necessary  to  the  safety  of  the  passengers  to  use  a 
double  one.1 

(g)  Separate  Passenger  Trains.  —  The  line  of  a  railroad  may  be  so  short,  and  the 
business  done  by  it  so  small,  as  to  make  it  unreasonable  to  require  it  to  run 
separate  trains  for  freight  and  for  passengers.  If  the  business  done  does  not  war- 
rant it,  it  will  be  unreasonable  and  oppressive  to  demand  it,  and  it  would  not 
be  required.  But,  on  the  other  hand,  if  the  business  is  sufficiently  large  and 
profitable  to  warrant  it,  and  the  safety  of  the  passengers  is  endangered  or 
diminished  by  having  passenger  coaches  mixed  in  the  same  train  with  freight 
cars,  it  is  clearly  the  duty  of  the  railway  company  to  run  separate  trains.* 

(h)  Adoption  of  New  Appliances  and  Precautions.  —  Carriers  of  passengers  must  keep 
pace  with  science  and  art  and  modern  improvement  in  their  appliances.3 
The  duty  of  the  carrier  to  its  passengers  requires  it  to  adopt  such  improved 
appliances  and  methods  as,  having  been  tested  and  found  to  materially  con- 
tribute to  the  safety  of  passengers,  are  in  practical  use  by  other  like  carriers, 
and  can,  in  fact,  be  adopted.4    But,  while  a  carrier  of  passengers  is  bound  to 


revolve  by  the  air  brakes.  A  verdict  for  the 
plaintiff  was  rendered  in  the  court  below.  On 
appeal;  the  court  said  that  the  evidence 
snowed  that  the  brake  wheel  might  become 
dangerous  at  certain  times.  "  If  the  touch  of 
the  foot  of  a  person  coming  aboard  or  leaving 
the  car,  however  accidental,  if  the  turning 
of  the  wheel  by  an  intermeddling  person  ever 
so  slightly,  removes  the  hold  of  the  dog  in  the 
ratchet  wheel,  and  then  causes  this  brake 
wheel  to  become  a  dangerous  piece  of  machin- 
ery, thus,  indeed,  is  a  person  boarding  or  leav- 
ing the  car  in  danger  without  notice,  a  danger 
of  a  character  that  a  passenger  should  be  pro- 
tected from  by  the  carriers;  and,  its  so  easily 
becoming  an  object  of  danger,  its  becoming 
such  object  is  a  condition  not  consonant  with 
the  safety  of  the  passenger,  because  not  prop- 
erly fastened,  and  hence  the  brake's  wheel  and 
its  machinery  was  defective,  and  being  so,  it 
authorized  the  general  verdict." 

Air  Brakes  and  Bell  Pulls.  —  If  the  use  of  bell 
pulls  and  air  brakes  is  impracticable,  the  law 
will  not  require  it;  but  if  the  use  of  such  appli- 
ances is  practicable,  and  necessary  to  the 
safety  of  passengers,  they  must  be  provided 
by  the  carrier.  Arkansas  Midland  R.  Co.  v. 
Canman,  52  Ark.  517;  Texas,  etc.,  R.  Co.  v. 
Hamilton,  66  Tex.  92,  26  Am.  &  Eng.  R.  Cas. 
182. 

1.  Arkansas  Midland  R.  Co.  v.  Canman,  52 
Ark.  517. 

2.  Arkansas  Midland  R.  Co.  v.  Canman,  52 
Ark.  517. 

3.  Agnew,  J.,  in  Meier  v.  Pennsylvania  R. 
Co.,  64  Pa.  St.  225,  3  Am.  Rep.  581. 

A  carrier  of  passengers  is  bound  to  use  such 
means  of  safety  as  science  has  made  known 
and  demonstrated  to  be  useful  and  effective. 
Caldwell  v.  New  Jersey  Steamboat  Co.,  47  N. 
Y.  282. 

Necessity  of  Improvement  a  Question  of  Fact.  — 

Whether  the  adoption  by  a  company  of  an  im- 
provement enhancing  the  safety  of  passengers 
is,  under  the  evidence,  a  necessary  and  proper 
protection,  is  a  question  of  fact  for  the  jury. 


Hegeman  v.  Western  R.  Corp.,  13  N.  Y.  9,  64 
Am.  Dec.  517,  affirming  16  Barb.  (N.  Y.)  353. 

It  has  been  held  that  carriers  of  passengers 
are  bound  to  keep  pace  with  science  and  art 
and  modern  improvement  in  supplying  safe 
vehicles,  and  must  adopt  the  most  improved 
modes  of  construction  and  machinery  and  ap- 
pliances of  safety  in  known  use.  Treadwell  v. 
Whittier,  80  Cal.  574,  13  Am.  St.  Rep.  175. 

4.  Duty  as  to  New  Inventions  and  Improve- 
ments —  England.  —  Fremantle  v.  London, 
etc.,  R.  Co.,  10  C.  B.  N.  S.  95,  100  E.  C.  L.  95; 
Ford  v.  London,  etc..  R.  Co.,  2  F.  &  F.  730. 

United  States.  — Randall  v.  Baltimore,  etc., 
R.  Co.,  109  U.  S.  478. 

Delaware.  —  Wallace  v.  Wilmington,  etc.,  R. 
Co.,  (Del.  1889)  18  Atl.  Rep.  818. 

Georgia.  —  Bartley  v.  Georgia  R.  Co.,  60  Ga. 
182. 

Kentucky.  —  Kentucky  Cent.  R.  Co.  v. 
Thomas,  79  Ky.  160,  42  Am.  Rep.  208,  1  Am. 
&  Eng.  R.  Cas.  79. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v.  State, 
29  Md.  252,  96  Am.  Dec.  528. 

Massachusetts.  — Warren  v.  Fitchburg  R. 
Co.,  8  Allen  (Mass.)  227,  85  Am.  Dec.  700;  Le 
Barron  v.  East  Boston  Ferry  Co.,  II  Allen 
(Mass.)  312,  87  Am.  Dec.  717. 

Afississippi.  —  Natchez,  etc.,  R.  Co.  v.  Mc- 
Neil, 61  Miss.  434,  19  Am.  &  Eng.  R.  Cas.  518. 

Missouri. — Yerkes  v.  Keokuk  Northern  Line 
Packet  Co.,  7  Mo.  App.  265. 

New  Hampshire.  —  Taylor  v.  Grand  Trunk 
R.  Co.,  48  N.  H.  304,  2  Am.  Rep.  229. 

New  York.  —  Hegeman  v.  Western  R.  Corp., 
13  N.  Y.  9,  64  Am.  Dec.  517;  Smith  v.  New 
York,  etc.,  R.  Co.,  19  N.  Y.  127,  75  Am.  Dec. 
305,  affirming  6  Duer  (N.  Y.)  227;  Brown  v. 
New  York  Cent.  R.  Co.,  34  N.  Y.  404;  Bowen 
v.  New  York  Cent.  R.  Co.,  18  N.  Y.  408,  72 
Am.  Dec.  529;  Caldwell  v.  New  Jersey  Steam- 
boat Co.,  47  N.  Y.  282;  Salters  v.  Delaware, 
etc.,  Canal  Co.,  3  Hun  (N.  Y.)  340,  5  Thomp.  & 
C.  (N.  Y.)  561. 

Pennsylvania.  —  Meier  v.  Pennsylvania  R. 
Co.,  64  Pa.  St.  225,  3  Am.  Rep.  581 ;  Frankford, 
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adopt  .ill  proper  and  practicable  improvements  calculated  to  secure  the  safety 
of  its  passengers,  he  is  not  bound  to  adopt  every  new  and  untried  invention 
having  that  object  in  view;  neither  is  he  required  to  adopt  excessively  costly 
improvements,  nor  to  incur  such  great  expense  as  to  make  it  impracticable  for 
him  to  carry  on  his  business.1 


etc.,  Turnpike  Co.  v.  Philadelphia,  etc.,  R. 
Co.,  54  Pa.  St.  345,  93  Am.  Dec.  708;  Lacka- 
wanna, etc.,  R.  Co.  v.  Doak,  52  Pa.  St.  379,  91 
Am.  Dec.  166;  New  York,  etc.,  R.  Co.,  v. 
Dougherty,  11  W.  N.  C.  (Pa.)  437. 

/'.  tas.  —  International,  etc.,  R.  Co.  v.  Hallo- 
ren,  53  Tex.  46,  37  Am.  Rep.  744,  3  Am.  & 
Eng.  R.  Cas.  343. 

In  St.  Louis,  etc.,  R.  Co.  v.  Valirius,  56  Ind. 
511,  it  was  held  that  it  is  negligence  for  a  rail- 
way company  to  use  cars  dangerous  in  their 
construction  when  there  are  others  to  be  pro- 
cured which  are  not  dangerous,  and  that  it  is 
bound  to  procure  the  best  cars. 

Switches.  —  In  Smith  v.  New  York,  etc.,  R. 
Co.,  6  Duer  (N.  Y.)  227,  the  question  arose  as 
to  the  duty  of  a  carrier  of  passengers  to  adopt 
improved  forms  of  switches.  The  accident 
had  occurred  through  the  use  of  the  "  short 
switch."  It  was  contended  that  the  "  frog 
and  guard  rail  "  should  have  been  adopted,  the 
latter  being  an  improved  form  of  switch  in  very 
general  use.  The  Court  of  Appeals  in  affirming 
the  decision  of  the  Superior  Court  said  that  a 
stronger  case  for  the  application  of  the  rule  re- 
quiring railroad  companies  to  avail  themselves 
of  new  inventions  and  improvements  than  the 
case  in  hand  could  scarcely  arise.  "  The  im- 
provement related  to  a  part  of  the  apparatus 
of  the  road  which  is  the  source  of  numerous 
accidents.  Its  utility  was  undoubted  and  the 
expense  trifling.  The  defendants  had  them- 
selves recognized  its  value.  If  the  principle 
should  ever  be  applied,  therefore,  it  should  be 
applied  here.  The  defendants  were  clearly  in 
fault  for  permitting  the  short  switch  to  remain 
in  use  upon  the  road."  Smith  v.  New  York, 
etc.,  R.  Co.,  19  N.  Y.  133. 

Methods  of  Testing  Machinery,  —  If  any  cer- 
tain satisfactory  test  of  the  machinery  used  by 
a  railway  company  in  transportation  is  known 
which  is  within  the  reach  of  the  company,  it 
should  be  applied;  and  it  is  negligence  to  rely 
upon  any  test  which  is  clearly  insufficient. 
Texas,  etc.,  R.  Co.  v.  Hamilton,  66  Tex.  92, 
An  extreme  application  of  this  doctrine  is  to 
be  found  in  the  case  of  Hegeman  v.  Western 
R.  Corp.,  13  N.  Y.  9,  64  Am.  Dec.  517.  Here 
the  accident  which  occasioned  the  injury  to  re- 
cover damages  for  which  suit  was  brought  had 
been  occasioned  by  the  breaking  of  an  axle  on 
one  of  the  defendant  company's  cars.  The 
court  charged  as  follows:  "  Although  the  de- 
fendant purchased  its  axles  and  cars  of  exten- 
sive and  skilful  manufacturers,  who,  in  the 
exercise  of  their  skill  in  the  manufacture, 
knew  of  no  test  and  used  no  test  to  discover 
latent  defects  in  axles,  yet  if  there  was  any 
test  known  to  others,  and  which  should  have 
been  known  and  employed  by  the  manufact- 
urers, as  men  professing  skill  in  their  particu- 
lar business,  *  *  *  defendant  was  guilty 
of  negligence  in  not  using  this  test,  provided 
the  injury  occurred  to  the  plaintiff  by  reason 
of  a  defect  which  by  such  test  might  have 


been  discerned."  On  appeal,  this  instruction 
was  approved  and  sustained  in  an  elaborate 
opinion. 

And  in  the  case  of  Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  N.  Y.  282,  it  was  held  that 
carriers  who  employ  steam  in  the  carriage  of 
their  passengers  are  not  only  bound  to  use 
every  precaution,  skill,  and  care  that  foresight 
can  provide,  but  must  exercise  the  same  care 
and  foresight  in  ascertaining  and  adopting  new 
improvements  to  secure  additional  protection. 
If  a  defect  exists  which  can  be  avoided  or 
remedied  by  any  means  which  science  has 
furnished  or  disclosed,  it  is  the  duty  of  the 
carrier  to  employ  such  means,  although  not 
generally  used  by  the  manufacturers. 

1.  Improvements  Not  in  General  Use.  —  Louis- 
ville, etc.,  R.  Co.  v.  Jones,  83  Ala.  376,  34  Am. 
&  Eng.  R.  Cas.  417;  Pittsburg,  etc.,  R.  Co. 
v.  Thompson,  56  111.  138;  Pershing  v.  Chicago, 
etc.,  R.  Co.,  71  Iowa  561,  34  Am.  &  Eng.  R. 
Cas.  405;  Le  Barron  v.  East  Boston  Ferry  Co., 
11  Allen  (Mass.)  312,  87  Am.  Dec.  717;  Taylor 
v.  Grand  Trunk  R.  Co.,  48  N.  H.  304,  2  Am. 
Rep.  229. 

In  Loftus  v.  Union  Ferry  Co.,  84  N.  Y.  461, 
38  Am.  Rep.  533,  the  court,  in  deciding  that 
the  defendant  had  not  been  guilty  of  negli- 
gence, said:  "  The  company  had  no  reason  to 
apprehend  an  accident  like  this,  and  the 
arrangements  made  were  such  as  experience 
had  up  to  that  time  shown  to  be  safe  and  suit- 
able, and  sufficient  to  meet  the  requirements 
of  its  duty." 

In  Dougan  v.  Champlain  Transp.  Co.,  56 
N.  Y.  r,  the  plaintiff,  a  passenger  on  one  of  the 
defendant's  steamers,  slipped  under  the  railing 
of  the  gangway,  fell  overboard,  and  was 
drowned.  The  only  proof  of  negligence  was 
the  omission  to  inclose  the  space  between  the 
railing  and  the  deck  so  as  to  preclude  the  pos- 
sibility of  slipping  under  it.  It  was  held  that 
the  plaintiff  could  not  recover  when  numer- 
ous boats  constructed  in  the  same  way  had 
been  run  for  years  with  perfect  safety  to  the 
passengers;  where  there  was  no  ground  for 
supposing  that  any  passenger  ever  permitted 
to  be  there  would  fall  under  the  railing,  to  find 
negligence  from  a  failure  to  board  up  the 
space  so  as  to  preclude  such  a  possibility  could 
not  be  justified.  See  also  Crocheron  v.  North 
Shore  Staten  Island  Ferry  Co.,  56  N.  Y. 
656. 

In  Burke  v.  Witherbee,  98  N.  Y.  562,  as  an 
empty  car  was  descending  into  a  mine,  the 
hook  to  which  it  was  attached  became  de- 
tached, and  the  plaintiff's  intestate  was  struck 
and  killed  by  the  car.  It  was  held  that  the 
defendant  was  not  guilty  of  negligence.  The 
court  said:  "  It  seems  to  us  quite  inadmissible, 
if  not  preposterous,  to  al tribute  negligence  to 
a  mine  owner  for  using  an  implement  which 
had  been  employed  in  different  mines,  and 
which,  under  varying  conditions,  upon  count- 
less occasions,  uniformly  answered  its  purpose 
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(i)  Inspection  and  Repair  of  Appliances.  —  It  is  an  essential  part  of  the  obligation 
of  a  carrier  to  its  passengers  that  it  exercise  the  highest  degree  of  care  and 
skill  to  discover  by  inspection  and  to  repair  any  defect  in  its  track,  equip- 
ments, and  appliances.1  It  must  make  such  inspection,  with  respect  to  both 
mode  and  frequency,  as  can  be  done  consistently  with  the  conduct  of  its 
business.3  A  neglect  of  this  duty  renders  the  company  liable  to  passengers 
who  may  be  injured  by  reason  of  any  defect  which  might  have  been  discov- 
ered by  such  inspection.3 


without  injury  to  any  one."  See  Crafter  v. 
Metropolitan  R.  Co.,  L.  R.  i  C.  P.  300. 

1.  Duty  to  Inspect  and  Repair.  —  It  is  the  duty 
and  business  of  a  railway  company  to  keep 
itself  informed  of  the  condition  of  the  track, 
and  when  it  invites  the  public  to  travel  upon 
its  lines,  it  must  be  held  to  know  whether  or 
not  they  are  in  a  fit  condition  for  the  safe  pass- 
age of  cars.  Toledo,  etc.,  R.  Co.  v.  Apperson, 
49  111.  480. 

In  a  suit  by  a  passenger  to  recover  damages 
for  personal  injuries,  a  charge  which  declares 
that  it  is  the  duly  of  those  operating  trains  to 
inspect  the  same  is  not  erroneous  when  the 
damage  sustained  is  alleged  to  have  been 
caused  by  the  negligence  of  the  company  in 
failing  to  furnish  safe  cars  for  traveling  pur- 
poses. Texas,  etc.,  R.  Co.  v.  Suggs,  62  Tex. 
323,  21  Am.  &  Eng.  R.  Cas.  475. 

It  has  been  held  that  a  railroad  will  be  liable 
for  injuries  to  a  passenger  which  result  from 
a  derailment  of  the  car  in  consequence  of  the 
giving  way  of  rotten  and  unsafe  ties  in  the 
roadway,  if  such  defect  in  the  roadway  could 
have  been  discovered  by  a  proper  discharge  of 
the  defendant's  duties  of  inspection  in  time  to 
avert  the  calamity.  Furnish  v.  Missouri  Pac. 
R.  Co.,  102  Mo.  438. 

In  an  action  for  damages  for  an  injury  to  a 
passenger  caused  by  a  broken  rail,  defendant 
must  show  that  the  utmost  practical  care  had 
been  used  to  discover  the  defect.  Cleveland, 
etc.,  R.  Co.  v.  Newell,  104  Ind.  264,  54  Am. 
Rep.  312. 

2.  Mode  of  Examination.  —  The  duty  of  a  rail- 
road company  to  its  passengers  does  not  re- 
quire it  to  make  such  a  minute  examination  of 
its  car  trucks  as  will  defeat  the  purposes  of 
through  traffic.  Richardson  v.  Great  Eastern, 
etc.,  R.  Co.,  24  W.  R.  907,  1  C.  P.  Div.  342,  35 
L.  T.  N.  S.  351,  reversing  L.  R.  10  C.  P.  486, 
32  L.  T.  N.  S.  248. 

Where  Defect  is  Detected.  —  In  an  action  by  a 
passenger  against  a  railway  company  for  neg- 
ligence in  allowing  a  defective  truck  to  be  used 
on  their  line,  whereby  the  truck  broke  down, 
causing  a  collision  with  a  passenger  train,  in 
consequence  of  which  the  plaintiff  was  in- 
jured, it  was  shown  by  evidence  on  the  part  of 
the  railway  company  that  the  truck  which  oc- 
casioned the  accident  was  a  foreign  truck, 
i.  e.,  a  truck  sent  on  their  line  by  another  com- 
pany, that  it  was  impossible  that  such  truck 
should  be  examined  minutely,  but  that  a  mode 
of  examination  had  been  adopted  which  in 
practice  was  generally  found  sufficient  to  dis- 
close defects  if  any  existed;  that  by  such  ex- 
amination a  defect  in  one  of  the  springs  of  a 
car,  in  the  woodwork,  was  discovered,  and  the 
necessary  repairs  were  made.  It  was  prac- 
tically undisputed  by  the  plaintiff's  counsel 


that,  the  usual  examination  having  been  made, 
had  no  defects  been  discovered  there  would 
have  been  no  case  against  the  defendants;  but 
it  was  said  that,  upon  a  defect  being  discovered 
by  the  usual  examination,  the  truck  ought 
then  to  have  been  thoroughly  overhauled.  But 
it  was  held  that  it  is  not  the  duty  of  a  railroad 
company  to  make  a  minute  examination  of  the 
whole  of  a  truck  merely  because  a  defect  has 
been  discovered  in  it.  Richardson  v.  Great 
Eastern  R.  Co.,  24  W.  R.  907,  1  C.  P.  Div.  342, 
35  L.  T.  N.  S.  351,  reversing  L.  R.  10  C.  P. 
486,  32  L.  T.  N.  S.  248. 

Frequency  of  Examination.  —  The  question  as 
to  what  is  the  requirement  of  duty  in  regard 
to  frequency  of  examination  is  dependent  upon 
the  liability  to  impairment,  the  consequences 
of  which  may  be  apprehended  as  the  result  of 
defective  condition.  Palmer  v.  Delaware,  etc., 
Canal  Co.j  120  N.  Y.  170,  17  Am.  St.  Rep.  629, 
44  Am.  &  Eng.  R.  Cas.  298,  affirming  46  Hun 
(N.  Y.)  486. 

Sufficiency  of  Inspection  a  Question  of  Fact.  — 

Whether  the  system  and  manner  of  executing 
its  duty  in  examining  its  machinery  and  appli- 
ances are  all  that  may  be  required  of  a  carrier 
cannot  be  measured  by  any  rule  of  law  to  be 
applied  by  the  court;  but  the  question  is  one  of 
fact  for  the  jury,  to  be  determined  upon  proper 
instruction.  Palmer  v.  Delaware,  etc.,  Canal 
Co.,  120  N.  Y.  170,  17  Am.  St.  Rep.  629,  44 
Am.  &  Eng.  R.  Cas.  298,  affirming  46  Hun 
(N.  Y.)  486. 

It  is  a  question  for  the  jury,  in  an  action  for 
injuries  to  a  passenger  caused  by  a  defective 
driving  wheel,  whether  the  company  should 
have  tested  the  wheel  in  a  certain  manner,  it 
being  shown  that  the  defect  would  in  all  prob- 
ability have  been  discovered  thereby.  Mansee 
v.  Eastern  Counties  R.  Co.,  3  L.  T.  N.  S.  5S5. 

3.  Omission  of  Proper  Inspection  —  Liability  of 
Carrier. —  St.  Louis,  etc.,  R.  Co.  v.  Mitchell, 
57  Ark.  418;  Chicago,  etc.,  R.  Co.  v.  Lewis. 
145  HI.  67,  58  Am.  &  Eng.  R.  Cas.  126;  Libby 
v.  Maine  Cent.  R.  Co.,  85  Me.  34,  58  Am.  & 
Eng.  R.  Cas.  81;  Furnish  v.  Missouri  Pac.  R. 
Co.,  102  Mo.  438;  Hauley  v.  Harlem  R.  Co.,  1 
Edm.  Sel.  Cas.  (N.  Y.  Cir.  Ct.)  359;  Palmer  v. 
Delaware,  etc.,  Canal  Co.,  120  N.  Y.  170,  17 
Am.  St.  Rep.  629,  44  Am.  &  Eng.  R.  Cas.  298, 
affirming  46  Hun  (N.  Y.)  486;  Texas,  etc.,  R. 
Co.  v.  Hamilton,  66  Tex.  92,  26  Am.  &  Eng. 
R.  Cas.  182. 

Where  a  track  is  out  of  repair,  pieces  of  old 
rails  being  used  to  supply  the  place  of  a  broken 
rail,  and  laid  upon  rotten  ties,  and  a  train  is 
run  over  such  track  at  a  speed  of  from  twenty- 
five  to  thirty  miles  an  hour,  and  an  accident 
occurs  resulting  in  personal  injury,  the  com- 
pany will  be  liable.  Peoria,  etc.,  R.  Co.  v. 
Reynolds,  88  111.  418,  21  Am.  Ry.  Rep.  324. 
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Under  Circumstances  of  Exceptional  Peril,  as  in  the  case  of  violent  storms,  the  Com- 
pany should  Inspect  its  lines  with  more  than  ordinary  promptitude,  particularly 
those  portions  which  are  the  most  liable  to  injury  by  storms  or  flood.1  Some 
authorities  impose  a  more  stringent  rule,  holding  that  inspection  should  be 
made  both  during  and  after  extraordinary  storms,  in  order  to  prevent  accident.2 

(  j)  Liability  for  Latent  Defects.  —  While  there  are  a  few  early  cases  in  which  a 
stricter  rule  is  applied,3  it  is  now  well  settled  that  a  carrier  of  passengers  is 
not  liable  for  latent  defects  in  its  appliances  which  could  not  be  discovered  either 
in  the  process  of  manufacture  or  subsequently  by  the  application  of  that  skill 
and  care  which  is  required  of  such  carriers.4    A  carrier  of  passengers  is  cer- 


In  an  action  brought  by  a  passenger  for  a 
personal  injury  resulting  from  the  defendant's 
negligence  in  running  its  train  at  a  high  speed 
over  a  defective  road,  the  court  refused  an 
instruction  for  the  defendant  which  told  the 
jury  that  if  the  track  was  in  "  apparently  good 
and  safe  condition,"  etc.,  "  and  the  train  was 
in  charge  of  an  experienced  engine-driver  and 
conductor,  and  was  well  and  carefully  man- 
aged," etc.,  the  defendant  was  not  liable, 
etc.  It  was  held  proper  to  refuse  to  give  these 
instructions,  as  it  was  not  enough  that  the  track 
was  apparently  in  a  good  and  safe  condition. 
If  there  were  defects  rendering  it  unsafe, 
which  might  have  been  discovered  by  proper 
care  and  skill,  it  was  the  duty  of  the  defendant 
to  have  discovered  them  and  thus  have  avoided 
injury  to  the  plaintiff.  Chicago,  etc.,  R.  Co.  v. 
Lewis,  145  111.  67,  58  Am.  &  Eng.  R.  Cas.  126. 

1.  Libby  v.  Maine  Cent.  R.  Co.,  85  Me.  34, 
58  Am.  &  Eng.  R.  Cas.  81. 

2.  Hardy  v.  North  Carolina  Cent.  R.  Co.,  74 
N.  Car.  734;  International,  etc.,  R.  Co.  v. 
Halloren,  53  Tex.  46. 

3.  Latent  Defects  —  Early  Eule.  —  In  the 
English  case  of  Sharp  v.  Grey,  9  Bing.  457,  23 
E.  C.  L.  331,  2  M.  &  Scott  621,  the  proprietor 
of  a  stage  coach  was  sued  for  injuring  a  pass- 
enger by  the  overturning  of  his  coach  from  the 
breaking  of  an  axle.  The  axle  was  of  iron, 
secured  and  strengthened  by  parallel  wooden 
strips  screwed  on  and  around  it.  Before  start- 
ing it  was  carefully  examined  and  showed  no 
flaw.  After  the  accident  it  was  examined,  and 
it  then  appeared  that  it  had  been  cracked  for 
some  time,  but  the  crack  was  in  such  a  place 
that  it  was  not  possible  to  find  it  without  tak- 
ing off  the  wooden  strips,  which  if  frequently 
done  would  have  injured  the  axle  and  rendered 
it  less  safe  than  it  would  have  been  if  those 
pieces  of  wood  were  left  undisturbed.  A  ver- 
dict of  five  hundred  pounds  was  rendered 
against  the  defendant,  and  the  court  in  banc 
refused  to  set  it  aside,  holding  unanimously, 
not  that  the  defendant  was  guilty  of  any  neg- 
ligence, but  that  he  must  be  held  accountable 
in  every  event  to  furnish  a  road-worthy  coach, 
and  that  if  the  event  proved  it  not  to  have  been 
so  he  must  suffer  the  consequence.  The  de- 
cision in  this  case  was  distinctly  repudiated  in 
the  well-considered  case  of  Readhead  v.  Mid- 
land R.  Co.,  first  decided  in  the  Queen's  Bench 
(L.  R.  2  Q.  B.  412),  and  then  on  appeal  in  the 
Exchequer  Chamber  (L.  R.  4  Q.  B.  379), 
where  it  was  unanimously  affirmed  in  1869; 
and  the  court  held  that  the  contract  made  by  a 
common  carrier  of  passengers  for  hire  with  a 
passenger  is  to  take  due  care,  including  in 
that  term  the  use  of  skill  and  foresight,  to  carry 
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the  passengers  safely,  and  that  it  does  not 
contain  or  imply  a  warranty  that  the  carriage 
in  which  he  travels  shall  be  in  all  respects  per- 
fect for  its  purpose  and  road-worthy. 

In  the  New  York  case  of  Alden  v.  New  York 
Cent.  R.  Co.,  26  N.  Y.  102,  82  Am.  Dec.  401,  3 
Am.  L.  Reg.  N.  S.  498,  the  accident  by  which  the 
plaintiff  was  injured  was  caused  by  the  break- 
ing of  an  axle  of  the  car  in  which  he  was 
riding.  It  appeared  that  there  was  a  small 
old  crack  in  the  axle,  so  covered  by  the 
wheel  that  it  was  absolutely  out  of  reach  of 
discovery  by  any  practicable  examination,  and 
could  only  be  discovered  by  taking  off  the 
wheel,  with  great  difficulty  and  labor.  The 
court  held  the  defendant  liable,  and  gave  its 
approval  to  the  rule  announced  in  the  above 
cited  case  of  Sharp  v.  Grey,  9  Bing.  457,  23  E. 
C.  L.  331,  2  M.  &  Scott,  621,  saying  that, 
"  though  this  may  seem  a  hard  rule,  it  is  prob- 
ably the  best  that  can  be  laid  down;  since  it  is 
plain  and  of  easy  application,  and  when  once 
established  is  distinct  notice  to  all  parties  of 
their  duties  and  liabilities;  and  practically  it 
will  be  likely  to  work  no  more  burdensome  re- 
sults to  carriers  of  passengers  than  to  leave 
them,  with  an  uncertain  criterion  of  responsi- 
bility, to  the  trouble  and  expense  of  strongly 
litigated  contests  before  juries."  The  rule 
announced  by  this  case  was  repeated  by  the 
Supreme  Court  of  New  York  in  the  case  of 
McPadden  v.  New  York  Cent.  R.  Co.,  47 
Barb.  (N.  Y.)  247,  though  it  seems  that  the 
question  was  not  necessarily  before  the  court, 
and  that  the  remarks  of  the  learned  judge 
are  wholly  obiter.  This  case,  however,  came 
before  the  New  York  Court  of  Appeals,  and 
the  decision  of  the  lower  court  was  reversed; 
and  the  case  of  Alden  v.  New  York  Cent.  R. 
Co.,  26  N.  Y.  102,  82  Am.  Dec.  401,  3  Am.  L. 
Reg.  N.  S.  498.  was  said  to  be  a  departure 
from  every  prior  decision  and  authority  to  be 
found  in  the  books  of  this  country  and  Eng- 
land, and  to  have  never  been  followed  out 
of  New  York;  it  was  pointed  out  that  the 
case  has  no  foundation  of  authority  to  rest  on. 
McPadden  v.  New  York  Cent.  R.  Co.,  44  N.  Y. 
478,  4  Am.  Rep.  705.  See  also  Carroll  z.  Staten 
Island  R.  Co.,  58  N.  Y.  126. 

4.  Latent  Defects  —  Present  Rule. —  Ingalls  v. 
Bills,  9  Met.  (Mass.)  1,  43  Am.  Dec.  346;  St. 
Louis  Coal  R.  Co.  v.  Moore,  14  111.  App.  510; 
Pittsburgh,  etc.,  R.  Co.  v.  Thompson,  56  111. 
138;  Curtis  v.  Rochester,  etc.,  R.  Co.,  18  N. 
Y.  534,  75  Am.  Dec.  258. 

Defects  Not  Discoverable  by  the  Usual  and 
Proper  Tests.  —  It  has  been  held  that  a  carrier 
is  not  liable  for  defects  in  a  car  wheel  not  dis- 
coverable by  the   usual   and   proper  tests. 
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tainly  not  liable  for  latent  defects  of  such  a  character  that  no  degree  of  skill, 
-care,  and  foresight  could  have  detected  their  existence.1 


Illinois  Cent.  R.  Co.  v.  Phillips,  49  111.  234; 
Toledo,  etc.,  R.  Co.  v.  Beggs,  85  111.  80,  28  Am. 
Rep.  613.    See  Dube  v.  Reg.,  3  Can.  Exch.  147. 

The  question  is  not  whether,  according  to 
-evidence  of  a  scientific  or  speculative  nature, 
the  defect  might  have  been  detected,  but 
whether  practically  and  by  the  use  of  ordinary 
and  reasonable  care  it  ought  to  have  been  ob- 
served. Stokes  v.  Eastern  Counties  R.  Co., 
-2  F.  &  F.  691. 

In  an  action  brought  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  while  a 
passenger  on  the  defendant's  ferryboat,  in 
consequence  of  the  explosion  of  the  boiler,  it 
appeared  that  the  immediate  causes  of  the 
-explosion  were  the  pressure  of  steam  of  at  least 
two  pounds  to  the  square  inch  more  than  was 
authorized  in  the  certificate  of  the  government 
inspector,  and  a  weakness  of  the  boiler  caused 
by  a  longitudinal  crack  or  cracks  which  ex- 
tended nearly  through  from  the  inside  to  the 
•outside  of  the  iron  plate  or  shaft.  It  was  held 
that  if  the  crack  in  the  boiler  was  undiscover- 
able  upon  examination  or  by  the  application 
■of  any  tests  known  or  practiced,  and  if  no  pre- 
sumption that  the  boiler  was  defective  was 
created  by  the  fact  that  it  had  been  in  use  for 
several  years,  then  the  fact  that  the  defect  ex- 
isted without  which  the  explosion  would  not 
have  happened  could  not  alone  justify  a  re- 
covery. Carroll  v.  Staten  Island  R.  Co.,  58  N. 
Y.  126. 

In  a  suit  brought  by  a  passenger  to  recover 
for  injuries  resulting  from  an  accident  caused 
by  the  breaking  of  a  wheel,  it  was  shown  that 
the  wheel  was  manufactured  in  the  proper 
manner  by  respectable  manufacturers,  and 
that  like  it  the  axle  was  without  blemish,  and 
that  no  defect  was  revealed  after  the  usual  ex- 
amination and  test  on  the  night  of  the  accident 
and  shortly  before  its  occurrence.  It  was  held 
that  no  fault  could  be  imputed  to  the  defend- 
ant from  which  liability  for  injuries  sustained 
could  be  attached.  Frelsen  v.  Southern  Pac. 
Co.,  42  La.  Ann.  673,  44  Am.  &  Eng.  R.  Cas. 
319- 

Where  an  injury  to  a  passenger  is  the  result 
of  the  breaking  of  a  wheel  to  the  railroad 
coach,  and  it  appears  that  such  wheel  was 
made  by  one  of  the  most  skilful  manufac- 
turers, and  that  it  had  been  thoroughly  tested 
by  skilful  and  experienced  men  previous  to 
the  accident  and  no  defects  discovered,  and 
that  such  wheels  were  in  extensive  use,  it  was 
held  that  the  company  was  not  liable.  Toledo, 
etc.,  R.  Co.  v.  Beggs,  85  111.  80,  28  Am.  Rep. 
613. 

Defects  Not  Discoverable  by  the  Most  Careful  In- 
spection. —  A  carrier  is  not  liable  for  latent  de- 
fects which  could  not  have  been  discovered  by 
the  most  careful  and  thorough  examination. 
Richardson  v.  Great  Eastern  R.  Co.,  1  C.  P. 
Div.  342;  Stokes  7>.  Eastern  Counties  R.  Co.,  2 
F.  &  F.  691;  Pittsburgh,  etc.,  R.  Co.  v.  Thomp- 
son, 56  111.  138;  Ladd  v.  New  Bedford  R.  Co., 
IIQ  Mass.  413,  20  Am.  Rep.  331. 

In  the  case  of  Ingalls  v.  Bills,  9  Met.  (Mass.) 
1,  43  Am.  Dec.  346,  the  plaintiff  sought  to  re- 
cover for  an  injury  sustained  by  an  accident 
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which  resulted  from  the  breaking  of  an  axle- 
tree  of  a  coach.  It  appeared  that  there  was  a 
very  small  flaw  in  the  axle-tree,  entirely  sur- 
rounded by  sound  iron  one-fourth  of  an  inch 
thick,  and  that  the  flaw  could  not  be  discov- 
ered by  the  most  careful  external  examina- 
tion. The  court,  in  holding  that  the  action 
could  not  be  maintained,  after  examining  a 
number  of  the  authorities  said:  "  Where  the 
accident  arises  from  a  hidden  and  internal  de- 
fect, which  a  careful  and  thorough  examina- 
tion would  not  disclose,  and  which  could  not 
be  guarded  against  by  the  exercise  of  a  sound 
judgment  and  the  most  vigilant  oversight, 
then  the  proprietor  is  not  liable  for  the  injury, 
but  the  misfortune  must  be  borne  by  the  suf- 
ferer, as  one  of  that  class  of  injuries  for  which 
the  law  can  afford  no  redress  in  the  form  of 
a  pecuniary  recompense." 

In  the  case  of  Christie  v.  Griggs,  2  Campb. 
79,  the  axle-tree  of  the  coach  snapped  asunder 
at  a  place  where  there  was  a  slight  descent 
from  the  kennel  crossing  the  road,  and  the 
plaintiff  was  thrown  from  the  top  of  the  coach. 
Sir  James  Mansfield,  in  instructing  the  jury, 
said  that  as  the  driver  had  been  cleared  of  neg- 
ligence, the  question  for  the  jury  was  as  to  the 
sufficiency  of  the  coach.  "If  the  axle-tree  was 
sound  as  far  as  human  eye  could  discover,  the 
defendant  was  not  liable." 

1.  Defects  Not  Discoverable  by  Any  Degree  of 
Skill  and  Care.  —  Stokes  v.  Eastern  Counties  R. 
Co.,  2  F.  &  F.  691;  Readhead  v.  Midland  R.  Co., 
L.  R.  2  Q.  B.  412,  15  W.  R.  831,  8  B.  &  S.  371,  36 
L.  J.  Q.  B.  181,  affirmed  on  appeal,  9  B.  &  S. 
519,  L.  R.  4  Q.  B.  379,  38  L.  J.  Q.  B.  169,  20  L. 
T.  N.  S.  628,  17  W.  R.  737;  Richardson  v.  Great 
Eastern  R.  Co.,  1  C.  P.  Div.  342;  Pittsburg, 
etc.,  R.  Co.  v.  Thompson,  56  111.  138;  Ladd  v. 
New  Bedford  R.  Co.,  119  Mass.  412,  20  Am. 
Rep.  331;  Yerkes  v.  Keokuk  Northern  Line 
Packet  Co.,  7  Mo.  App.  265;  Meier  v.  Pennsyl- 
vania R.  Co.,  64  Pa.  St.  225,  3  Am.  Rep.  581; 
Hadley  v.  Cross,  34  Vt.  586,  80  Am.  Dec.  699. 

In  a  case  where  the  plaintiff,  while  a  pass- 
enger on  the  defendant's  road,  had  been  in- 
jured by  an  accident,  which  was  caused  by  the 
breaking  of  the  tire  of  one  of  the  wheels  of  the 
carriage  in  which  he  was  seated,  it  was  proved 
that  such  breaking  was  owing  to  an  air  bubble, 
which  could  neither  be  discovered  in  the 
course  of  manufacture  nor  afterwards,  and 
that  in  fact  there  was  no  negligence  on  the 
part  of  either  the  manufacturer  or  the  railroad 
company.  It  was  held  that  the  defendant  was 
not  liable.  Readhead  v.  Midland  R.  Co.,  L. 
R.  2  Q.  B.  412,  affirmed  7a  L.  T.  N.  S.  628. 

What  Latent  Defect  Will  Relieve  from  Responsi- 
bility.—  In  the  case  of  Palmer  v.  Delaware, 
etc.,  Canal  Co.,  120  N.  Y.  170,  17  Am.  St.  Rep. 
629,  44  Am.  &  Eng.  R.  Cas.  298,  affirming  46 
Hun  (N.  Y.)486,  it  was  said  that  "  a  latent  de- 
fect which  will  relieve  [the  defendant]  from 
responsibility  is  such  only  as  no  reasonable 
degree  of  human  skill  and  foresight  could 
guard  against."  Citing  liegeman  v.  Western 
R.  Corp.,  13  N.  Y.  9,  64  Am.  Dec.  517;  Bowen 
v.  New  York  Cent.  R.  Co.,  18  N.  Y.  408,  72 
Am.  Dec.  529;  Brown  v.  New  York  Cent.  R. 
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Latent  Defects  Discoverable  by  Manufacturer.  —  Hut  it  has  been  held  that  a  railroad 
is  liable  for  injuries  sustained  by  passengers  in  consequence  of  accidents  result- 
in.;  from  defects  in  its  machinery,  notwithstanding  that  the  defects  were  latent 
ami  could  not  have  been  discovered  by  the  carrier's  ordinary  inspection,  if  the 
manufacturer  could  have  ascertained  them  by  the  application  of  a  reasonable 
test.1 

(k)  Liability  for  Negligence  of  Persons  Engaged  in  Manufacture  or  Construction.  —  While 
it  seems  to  be  well  settled  that  the  duty  of  a  railway  company  to  its 
employees  to  furnish  a  safe  roadbed  and  track  and  suitable  rolling  stock  is 
discharged  if  careful  and  competent  persons  be  employed  in  their  construction 
and  manufacture,2  the  law  is  far  otherwise  as  regards  passengers.  Persons 
employed  in  the  construction  of  the  carrier's  road  and  the  manufacture  of  its 
rolling  stock  and  machinery  are  deemed  merely  the  agents  or  servants  of  the 
carrier,  and,  even  though  careful  and  competent  persons  are  employed,  it  will,, 
notwithstanding,  be  liable  for  any  defect  in  their  work  which  could  have  been 
prevented  by  the  exercise  of  the  highest  care  and  diligence.3 

(l)  Liability  for  Defects  in  Leased  Road.  —  If  a  carrier  of  passengers  by  railroad 
uses  the  road  of  another  company,  it  is  liable  to  its  passengers  for  injuries 
sustained  by  reason  of  defects  in  such  road,4  though  it  has  been  held  that  the 
owner  of  such  road  will  also  be  liable.5 

(m)  Liability  for  Defects  in  Cars  Used  but  Not  Owned  by  Carrier.  —  Where  a  carrier  of 
passengers  by  railroad  uses  cars  which  belong  to  another  company,  it  will,  by 
reason  of  its  obligation  to  provide  adequate  and  sufficient  vehicles  for  safe 
conveyance,  be  liable  for  accidents  arising  from  such  defects  in  the  cars  as  are 
discoverable  upon  a  careful  and  thorough  examination.6 


Co.,  34  N.  Y.  404;  Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  N.  Y.  282;  Pennsylvania  Co. 
v,  Roy,  102  U.  S.  451,  1  Am  <Sc  Eng.  R.  Cas. 
225. 

1.  Defects    Discoverable    by   Manufacturer.  — ■ 

Hegeman  v.  Western  R.  Corp.,  13  N.  Y.  9,  64 
Am.  Dec.  517;  Bissell  v.  New  York  Cent.  R. 
Co.,  25  N.  Y.  445,  82  Am.  Dec  369;  Brown  v. 
New  York  Cent.  R.  Co.,  34  N.  Y.  404. 

2.  Nashville,  etc.,  R.  Co.  v.  Jones,  9  Heisk. 
(Tenn.)  27,  19  Am.  Ry.  Rep.  261.  See  the  title 
Master  and  Servant. 

3.  Liability  to  Passengers  —  Approved  Doc- 
trine—  England.  —  Francis  v.  Cockrell,  L.  R. 
5  Q.  B.  184;  Burns  v.  Cork,  etc.,  R.  Co.,  13 
Ir.  C.  L.  R.  543;  Grote  v.  Chester,  etc.,  R.  Co., 
2  Exch.  251;  Pym  v.  Great  Northern  R.  Co., 
2  F.  &  F.  619. 

California.  —  Treadwell  v.  Whittier,  80  Cal. 
574,  13  Am.  St.  Rep.  175. 

New  York.  —  Curtis  v.  Rochester,  etc.,  R. 
Co.,  18  N.  Y.  538,  75  Am.  Dec.  258;  Hegeman  v. 
Western  R.  Corp.,  13  N.  Y.  9,  64  Am.  Dec.  517; 
Perkins  v.  New  York  Cent.  R.  Co.,  24  N.  Y. 
219,  82  Am.  Dec.  282;  Bissell  v.  New  York  Cent. 
R.  Co.,  25  N.  Y.  442,  82  Am.  Dec.  369;  Brown  v. 
New  York  Cent.  R.  Co.,  34  N.  Y.  404;  Caldwell 
v.  New  Jersey  Steamboat  Co.,  56  Barb.  (N.  Y.) 
425,  47  N.  Y.  287.  See  Birmingham  v.  Roch- 
ester City,  etc.,  R.  Co.,  59  Hun  (N.  Y.)  583. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co.  v. 
Anderson,  94  Pa.  St.  351,  39  Am.  Rep.  787,  6 
Am.  &  Eng.  R.  Cas.  407. 

Contrary  Doctrine.  —  A  contrary  doctrine  is 
stated  in  the  Tennessee  case  of  Nashville,  etc., 
R.  Co.  v.  Jones,  9  Heisk.  (Tenn.)  27,  overruling 
Nashville,  etc.,  R.  Co.  v.  Elliott,  1  Coldw. 
(Tenn.)  616,  78  Am.  Dec.  506.  This,  however, 
was  an  action  by  an  employee  of  the  railroad 


company.  It  was  subsequently  referred  to  in 
the  case  of  Knoxville  Iron  Co.  v.  Dobson,  7 
Lea  (Tenn.)  367,  and  in  Guthrie  v.  Louisville, 
etc.,  R.  Co.,  11  Lea  (Tenn.)  372,  47  Am.  Rep. 
286,  but  without  either  disapproving  or  affirm- 
ing its  doctrine. 

And  in  Michigan,  in  the  case  of  Grand 
Rapids,  etc.,  R.  Co.  v.  Huntley,  38  Mich.  537, 
31  Am.  Rep.  321,  it  was  decided  that  if  a  car- 
rier of  passengers  purchases  his  vehicles  from 
reputable  manufacturers,  giving  them  such  ex- 
amination as  is  practicable  and  usual  among 
prudent  carriers  using  similar  vehicles,  he  is 
not  responsible  for  defects  not  discoverable  on 
such  examination,  although  they  might  have 
been  discovered  in  the  manufacturing.  For 
criticisms  of  this  case,  see  6  So.  L.  Rev.  275, 
and  note  in  31  Am.  Rep.  326. 

4.  Defects  in  Leased  Roads.  —  Eureka  Springs 
R.  Co.  v.  Timmons,  51  Ark.  459,  40  Am.  & 
Eng.  R.  Cas.  698;  Philadelphia,  etc.,R.  Co.  v. 
Anderson,  94  Pa.  St.  351,  39  Am.  Rep.  787,  6 
Am.  &  Eng.  R.  Cas.  407.  See  Wisconsin  Cent. 
R.  Co.  v.  Ross,  142  111.  9,  34  Am.  St.  Rep.  49, 
53  Am.  &  Eng.  R.  Cas.  73;  Birmingham  v. 
Rochester  City,  etc.,  R.  Co.,  137  N.  Y.  13. 

5.  Stodder  v.  New  York,  etc.,  R.  Co.,  50  Hun 
(N.  Y.)  221,  affirmed  121  N.  Y.  655.  Contra. 
Murch  v.  Concord  R.  Corp.,  29  N.  H.  9,  6r 
Am.  Dec.  631. 

6.  Sleeping  Cars.  —  Accordingly,  where  a  pass- 
enger on  the  defendant's  railroad  was  injured 
by  the  falling  of  a  berth  in  the  sleeping  car  in 
which  he  was  at  the  time  riding,  and  it  ap- 
peared that  the  sleeping  car  in  question  was 
owned  by  the  Pullman  Palace  Car  Company, 
and  that  such  company  provided  at  its  own 
expense  a  conductor  and  porter  for  such  car, 
to  whom  was  committed  the  immediate  con- 
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(n)  Liability  for  Injuries  through  Inevitable  Accident.  —  In  the  absence  of  any  want 
of  that  care  and  prudence  which  the  law  requires  of  a  carrier  of  passengers,  the 
carrier  will  not  be  liable  for  injuries  to  passengers  through  inevitable  accidents.1 

Accidents  Caused  by  Extremes  of  Weather.  —  A  railway  company  is  bound  so  to 
construct  its  road  that  it  will  be  capable  of  resisting  all  extremes  of  weather 
which  in  the  climate  through  which  the  line  runs  might  reasonably  be 
expected,  though  perhaps  rarely,  to  occur.2  But  it  is  not  guilty  of  such  cul- 
pable negligence  as  will  make  it  liable  in  damages,  if  it  fails  to  provide  against 
extraordinary  and  unprecedented  storms,  floods,  or  other  inevitable  casu- 
alties, caused  by  the  hidden  forces  of  nature  and  unknown  to  common 
experience,  and  which  cannot  be  reasonably  anticipated  by  that  degree  of 
engineering  skill  and  experience  required  in  the  prudent  construction  of  the 
road.3  In  such  cases  the  injury  cannot  be  held  to  be  attributable  to  any  fault 
or  negligence  of  the  company  ;  it  results  from  inevitable  accident  —  vis  major 
—  the  act  of  God.4 


trol  of  its  interior  arrangements,  it  was  held 
that  the  defendant  carrier  was  liable  for  dam- 
ages for  the  injuries  so  sustained.  Pennsyl- 
vania Co.  v.  Roy,  102  U.  S.  457.  See  the  title 
Sleeping  Car  Companies. 

Car  Brought  on  Defendant's  Line  to  be  For- 
warded.—  In  the  case  of  Richardson  v.  Great 
Eastern  R.  Co.,  1  C.  P.  Div.  342,  the  axle  of  a 
truck  belonging  to  another  company,  brought 
on  the  line  of  the  respondent  to  be  forwarded, 
was  broken  by  reason  of  a  flaw  which  might 
have  been  discovered  by  a  minute  examina- 
tion, but  which  was  not  discovered  in  fact  by 
such  an  examination  as  was  customary  and 
reasonably  practicable.  It  was  held  that  no 
negligence  could  be  imputed  for  not  making 
a  more  minute  examination  than  was  made. 

1.  Inevitable  Accident. —  Sawyer  v.  Hannibal, 
etc.,  R.  Co.,  37  Mo.  240,  go  Am.  Dec.  382.  See 
the  title  Accident,  vol.  1,  p.  272. 

2.  Extraordinary  Storms  —  Liability  of  Carrier 
for  Accidents  Caused  by.  —  Great  Western  R. 
Co.  v.  Fawcea,  I  Moo.  P.  C.  N.  S.  101 ;  Libby 
v.  Maine  Cent.  R.  Co.,  85  Me.  34,  58  Am.  & 
Eng.  R.  Cas.  81;  McPherson  v.  St.  Louis,  etc., 
R.  Co.,  97  Mo.  253;  Missouri  Pac.  R.  Co.  v. 
Johnson,  72  Tex.  95,  37  Am.  &  Eng.  R.  Cas. 
128;  International,  etc.,  R.  Co.  v.  Halloren,  53 
Tex.  46,  37  Am.  Rep.  744,  3  Am.  &  Eng.  R. 
Cas.  343. 

In  Gulf,  etc.,  R.  Co.  v.  Pomeroy,  67  Tex. 
498,  it  was  held  that  the  company  could  not 
defend  itself  against  a  claim  for  damages  re- 
sulting from  insufficient  water-ways,  by  show- 
ing that  floods  such  as  the  one  which  caused 
the  injury  had  been  of  very  infrequent  occur- 
rence, but  that  in  order  to  excuse  itself  it  must 
show  that  this  was  such  an  extraordinary  flood 
as  had  not  occurred  in  that  locality  within  the 
memory  of  persons  there  living. 

3.  Withers  v.  North  Kent  R.  Co.,  27  L.  J. 
Exch.  417;  Libby  v.  Maine  Cent.  R.  Co.,  85 
Me.  34,  58  Am.  &  Eng.  R.  Cas.  81;  McPher- 
son v.  St.  Louis,  etc.,  R.  Co.,  97  Mo.  253;  Ellet 
v.  St.  Louis,  etc.,  R.  Co.,  76  Mo.  518,  12  Am. 
&  Eng.  R.  Cas.  183;  Missouri  Pac.  R.  Co.  v. 
Johnson,  72  Tex.  95,  37  Am.  &  Eng.  R.  Cas. 
128;  Missouri  Pac.  R.  Co.  v.  Mitchell,  72  Tex. 
171. 

In  International,  etc.,  R.  Co.  v.  Halloren,  53 
Tex.  47,  3  Am.  &  Eng.  R.  Cas.  343,  37  Am. 
Rep.  744,  the  accident  resulted  from  a  washout 


caused,  as  witnesses  testified,  by  the  "  hardest 
rain  at  and  about  the  locality  of  the  accident 
which  any  of  the  witnesses  had  ever  seen  in 
that  part  of  the  country."  The  "  section  boss  " 
had  passed  over  the  track  a  short  time  before 
the  accident,  and  found  it  in  safe  condition. 
The  accident  occurred  at  night.  It  was  held 
that  under  this  state  of  facts  the  court  should 
have  charged  the  jury  that  the  company  was 
not  responsible  unless  those  in  charge  of  the 
train  knew  of  the  washout. 

Where  the  evidence  showed  that  there  was 
much  continuous  rain  and  some  snow  for  a 
considerable  time  before  the  accident,  but  that 
there  was  no  such  state  of  weather  as  might 
not  be  expected  during  the  winter,  or  against 
the  bad  effects  of  which  reasonable  care  would 
not  give  full  protection,  and  the  direct  cause 
of  the  accident,  the  evidence  tended  to  show, 
was  a  broken  rail,  an  instruction  to  the  effect 
that  a  railroad  company  would  not  be  liable 
if  the  defect  that  caused  the  accident  was 
brought  about  by  weather  unusual  and  un- 
precedented, against  which  the  company  could 
not  have  guarded  by  the  exercise  of  proper 
care  and  skill,  is  a  substantially  correct  state- 
ment of  the  law  applicable  to  the  case.  Mis- 
souri Pac.  R.  Co.  v.  Mitchell,  72  Tex.  171. 

In  the  case  of  Missouri  Pac.  R.  Co.  v.  John- 
son, 72  Tex.  95,  37  Am.  &  Eng.  R.  Cas.  128,  it 
was  said  that  if  the  accident  by  which  the 
plaintiff  sustained  injuries  was  the  result  of  a 
break  in  the  rail,  and  the  break  "  was  a  sudden 
fracture  brought  about  by  cold  weather,  which 
the  company  did  not  have  time  to  discover, 
and  if  defects  in  the  track  did  not  contribute  to 
it,  then  the  company  was  not  liable,  provided 
the  rail  before  the  accident  was  such  as  a  per- 
son of  competent  skill  might  reasonably  pre- 
sume upon  inspection  to  be  free  from  liability 
to  such  fracture." 

4.  Libby  v.  Maine  Cent.  R.  Co..  85  Me.  34, 
58  Am.  &  Eng.  R.  Cas.  81;  Gillespie  v.  St. 
Louis,  etc.,  R.  Co.,  6  Mo.  App.  554.  See  the 
titles  Accident,  vol.  1,  p.  272;  Act  of  God, 
vol.  1,  p.  584. 

Test  of  Liability. —  In  Libbv  v.  Maine  Cent. 
R.  Co.,  85  Me.  34.  58  Am.  &  Eng.  R.  Cas.  81. 
Foster,  J.,  in  delivering  the  opinion  of  the 
court,  said:  "The  test  of  liability  is  not 
whether  the  company  used  such  particular 
foresight  as  is  evident,  after  the  accident  hap- 
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\  \  \  Facilities  for  Entering  and  Leaving  Cars.  —  The  duty  of  a  railway  car- 
rier does  not  end  when  it  provides  a  safe  road,  cars,  and  appliances ;  its  duty 
extends  so  far  as  to  require  it  to  provide  facilities  for  passengers  to  enter  and 
leave  its  cars. 1 

Degree  of  Care  Required.  —  It  has  been  held  that  with  respect  to  the  facilities 

for  entering  and  leaving  the  cars  the  carrier  is  responsible  for  the  highest 
degree  of  cue.2  The  degree  of  care  required  in  connection  with  the  stational 
appointments,  however,  is  not  as  high  as  that  which  is  demanded  in  connec- 
tion with  the  running  appliances.  Since  the  consequences  of  the  omission  of 
the  highest  degree  of  care  and  skill  in  connection  with  the  former  are  naturally 
of  a  much  less  serious  nature,  a  less  degree  of  care  is  required  ;  the  rule  seems 
to  be  that  with  respect  to  the  stational  appointments  the  carrier  is  bound  to 
exercise  ordinary  care  in  view  of  the  dangers  to  be  apprehended.3 

b.  Carriers  by  Stage  Coach.  —  A  carrier  of  passengers  by  stage  coach 
is  held  to  the  highest  degree  of  care  and  skill  in  providing  steady  horses  and  a 
coach  and  harness  of  sufficient  strength  and  properly  made.4 

c.  Carriers  by  Water  —  Boat  and  Appliances.  —  It  is  the  duty  of  a  steam- 
boat company,  engaged  in  the  carriage  of  passengers,  to  furnish  a  good, 
stanch,  and  sufficient  ship,  with  proper  and  sufficient  appliances.5 


pened,  might  have  averted  it  had  the  danger 
been  known,  but  whether  it  used  that  degree 
of  care  and  prudence  which  very  cautious  and 
prudent  persons  would  have  used  under  ap- 
parent circumstances  of  the  case  to  prevent 
the  accident,  without  reasonable  knowledge 
that  it  was  likely  to  occur.  Bowen  v.  New 
York  Cent.  R.  Co.,  18  N.  Y.  408,  72  Am.  Dec. 
529.  '  In  such  a  case,'  says  Bramwell,  B., 
in  Cornman  v.  Eastern  Counties  R.  Co.,  4  H. 
&  N.  781,  '  it  is  always  a  question  whether  the 
mischief  could  have  been  reasonably  foreseen. 
Nothing  is  so  easy  as  to  be  wise  after  the 
event.'  " 

1.  Facilities  for  Entering  and  Leaving  Cars.  — 

Falk  v.  New  York,  etc.,  R.  Co.,  56  N.  J.  L.  380, 
58  Am.  &  Eng.  R.  Cas.  191;  Louisville,  etc., 
R.  Co.  v.  Lucas,  119  Ind.  583;  Alabama,  etc., 
R.  Co.  v.  Stacy,  68  Miss.  463;  Onderdonk  v. 
New  York,  etc.,  R.  Co.,  74  Hun  (N.  Y.)  42; 
Van  Ostran  v.  New  York  Cent.,  etc.,  R.  Co., 
35  Hun  (N.  Y.)  590;  Alexandria,  etc.,  R.  Co.  v. 
Herndon,  87  Va.  193.    See  the  title  Stations. 

A  company  has  not  discharged  its  whole  duty 
to  the  passenger  when  it  has  provided  a  safe 
exit  from  its  cars,  while  at  the  same  time  there 
exists  another  way  which  is  not  safe,  and 
which  is  in  such  general  use  by  its  passengers 
as  to  induce  the  belief  that  its  use  was  per- 
mitted, in  part  at  least,  for  that  purpose.  Mis- 
souri Pac.  R.  Co.  v.  Long,  81  Tex.  253,  26  Am. 
St.  Rep.  811. 

Platforms.  —  The  omission  of  a  railroad  car- 
rier to  provide  platforms  for  passengers  to 
alight  on  at  its  stations  has  been  held  to  con- 
stitute negligence.  Memphis,  etc.,  R.  Co.  v. 
Whitfield,  44  Miss.  486,  7  Am.  Rep.  699;  Alex- 
andria, etc.,  R.  Co.  v.  Herndon,  87  Va.  193. 

Boxes  in  Lieu  of  Platforms.  —  Proof  that  a 
company  failed  to  furnish  a  platform  for  the 
use  of  passengers,  but  used  a  box  only  eleven 
inches  square  on  the  top  and  a  little  larger  at 
the  bottom,  justifies  the  jury  in  finding  that 
the  company  has  failed  to  furnish  sufficient 
platform  accommodations.  And  this  is  so, 
regardless  of  the  time  it  has  been  used,  or  the 
number  of  persons  who  have  used  it,  or  the 


amount  of  expert  testimony  as  to  its  safety. 
Missouri  Pac.  R.  Co.  v.  Wortham,  73  Tex.  25, 
37  Am.  &  Eng.  R.  Cas.  82. 

2.  Chase  v.  Jamestown  St.  R.  Co.,  (Supreme 
Ct.)  38  N.  Y.  St.  Rep.  954,  60  Hun  (N.  Y.)  582, 
affirmed  133  N.  Y.  619.  See  Missouri  Pac.  R. 
Co.  v.  Wortham,  73  Tex.  25,  37  Am.  &  Eng. 
R.  Cas.  82.    See  generally  the  title  Stations. 

3.  Taylor  v.  Pennsylvania  Co.,  50  Fed.  Rep. 
755 ;  Kelly  v.  Manhattan  R.  Co.,  112  N.  Y.  443. 
See  the  title  Stations. 

In  Lafflin  v.  Buffalo,  etc.,  R.  Co.,  106  N.  Y. 
136,  where  a  passenger  was  injured  in  step- 
ping from  the  car  to  the  platform,  because,  as 
he  alleged,  the  platform  was  too  far  from  the 
steps  of  the  car,  Earl,  J.,  in  delivering  the 
opinion  of  the  court,  said:  "  The  company 
was  not  bound  so  to  construct  this  platform  as 
to  make  accidents  to  passengers  using  the 
same  impossible,  or  to  use  the  highest  degree 
of  diligence  to  make  it  safe,  convenient,  and 
useful.  It  was  bound  simply  to  exercise 
ordinary  care,  in  view  of  the  dangers  attending 
its  use,  to  make  it  reasonably  adequate  for 
the  purpose  to  which  it  was  devoted." 

4.  Stage  Coach  Lines.  —  Hyman  v.  Nye,  6  Q. 
B.  Div.  685,  29  Moak  769;  Fairchild  v.  Cali- 
fornia Stage  Co.,  13  Cal.  599;  Ingalls  v.  Bills, 
9  Met.  (Mass.)  r,  43  Am.  Dec.  346;  Farish  v. 
Reigle,  11  Gratt.  (Pa.)  697.  62  Am.  Dec.  666. 

5.  Carriers  by  Water.  —  Yerkes  v.  Keokuk 
Northern  Line  Packet  Co.,  7  Mo.  App.  265. 

Steam  Apparatus.  —  Carriers  of  passengers  by 
steamboat  are  liable  for  injuries  to  their  pass- 
engers caused  by  defects  in  the  steam  appa- 
ratus, and  this  liability  will  attach  notwith- 
standing the  fact  that  the  government  inspector 
may  have  certified  that  the  entire  steam  appa- 
ratus came  fully  up  to  the  requirements  of  the 
act  of  Congress;  such  certificate  does  not  of 
itself  constitute  a  defense  to  an  action  by  a 
passenger  who  is  injured  by  the  explosion  of  a 
boiler.  Swarthout  v.  New  Jersey  Steamboat 
Co.,  48  N.  Y.  209,  8  Am.  Rep.  541. 

Construction  of  Berths  in  Steamboat.  —  A  steam- 
ship company  engaged  in  the  carriage  of  pass- 
engers is  bound  to  use  ordinary  care  and  skill 
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Landings.  —  And  a  carrier  of  passengers  by  water  is  bound  to  provide 
landings  by  which  passengers  may  safely  pass  to  and  from  the  boat.1 

2.  With  Respect  to  Employment  of  Servants  —  a.  Competent  Servants  — 
(i)  In  General.  —  In  order  to  perform  its  contract  to  transport  passengers 
safely,  quickly,  and  comfortably,  it  is  the  duty  of  the  carrier,  whether  by  land 
or  water,  to  employ  competent,  skilful,  and  careful  servants;  and  for  injuries 
resulting  from  a  failure  so  to  do  a  passenger  may  recover  damages.3 


in  the  construction  and  erection  of  the  berths 
in  the  ship,  and  to  use  materials  of  sufficient 
strength,  and,  so  far  as  practicable  such  as 
would  be  safe  and  secure  against  the  commo- 
tion of  the  elements  and  the  violence  occa- 
sioned thereby;  and  if  by  reason  of  any  failure 
to  perform  its  duty  in  this  respect  a  passenger 
is  injured,  and  the  injury  can  be  directly  traced 
to  the  negligence  of  the  carrier,  it  will  be  liable 
in  damages.  Smith  v.  British,  etc..  Royal 
Mail  Steam  Packet  Co.,  86  N.  Y.  408. 

Guard  Rail  along  Paneling  of  Saloon. —  In  the 
case  of  American  Steamship  Co.  v.  Landreth, 
102  Pa.  St.  131,  48  Am.  Rep.  196,  the  plaintiff 
was  a  cabin  passenger  on  board  the  defend- 
ant's steamship  Pennsylvania  on  her  voyage 
from  Liverpool  to  Philadelphia,  during  which 
the  vessel  for  several  days  in  succession  en- 
countered a  heavy  sea.  After  the  storm  had 
somewhat  abated  the  plaintiff  attempted  to 
cross  the  saloon  for  the  purpose  of  entering 
the  state-room  of  a  fellow-passenger.  While 
she  was  in  the  act  of  doing  so,  the  ship  gave  a 
sudden  lurch  by  which  she  was  thrown  back- 
wards on  the  floor,  and  in  the  effort  to  save 
herself  was  injured.  She  fell  alongside  a 
smooth  paneling  twelve  feet  long,  covering  a 
space  between  the  first  two  alcoves  of  the 
cabin.  At  that  point  there  was  no  guard  or 
railing  by  which  passengers  might  support 
themselves  in  case  of  the  sudden  motion  of  the 
vessel.  There  was  testimony  that  steamships 
generally  have  guard  rails  along  the  sides  of 
their  cabins.  It  was  held  to  have  been  prop- 
erly submitted  to  the  jury  to  say  whether  or 
not  the  company  had  been  negligent  in  not 
providing  a  guard  rail. 

1.  Approaches  and  Landings.  —  Magoric  v. 
Little,  23  Blatchf.  (U.  S.)  399,  25  Fed.  Rep.  627; 
Eagle  Packet  Co.  v.  Defries,  94  111.  598,  34  Am. 
Rep.  245. 

Where  a  ferry  company  placed  at  the  very 
threshold  of  its  gate  a  log  against  which  its 
passengers  would  be  in  danger  of  stumbling 
in  the  dark,  and  a  light  could  have  been  placed 
somewhere  on  the  company's  premises,  con- 
tiguous to  the  place  where  the  timber  was 
placed,  the  omission  to  do  so  was  held  to  be 
such  negligence  as  would  make  the  company 
liable  for  damages  to  passengers  sustaining 
injuries  by  reason  of  the  obstructions.  Osborn 
v.  Union  Ferry  Co.,  53  Barb.  (N.  Y.)  629. 

2.  Competent  Servants  Must  be  Employed  — 
United  States.  —  Gallena  v.  Hot  Springs  R.  Co., 
13  Fed.  Rep.  116. 

Alabama.  —  Grey  v.  Mobile  Trade  Co.,  55 
Ala.  387,  28  Am.  Rep.  729;  Louisville,  etc.,  R. 
Co.  v.  Jones,  83  Ala.  376. 

Connecticut.  —  Hall  v.  Connecticut  River 
Steamboat  Co.,  13  Conn.  319. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Pillsbury, 
123  111.  9,  5  Am.  St.  Rep.  483;  Chicago,  etc., 
R.  Co.  v.  Flexman,  9  111.  App.  250. 


India?ia. — Gillenwater  v.  Madison,  etc.,  R. 
Co.,  5  Ind.  339,  61  Am.  Dec.  101 ;  Evansville, 
etc.,  R.  Co.  v.  Baum,  26  Ind.  70;  Grand  Rap- 
ids, etc.,  R.  Co.  v.  Boyd,  65  Ind.  526. 

Kansas.  —  Topeka  City  R.  Co.  v.  Higgs,  38 
Kan.  375,  5  Am.  St.  Rep.  754. 

Kentucky.  —  Sherley  v.  Billings,  8  Bush 
(Ky.)  147,  8  Am.  Rep.  451;  Alexanders.  Louis- 
ville, etc.,  R.  Co.,  83  Ky.  589,  25  Am.  &  Eng. 
R.  Cas.  458. 

Massachusetts.  —  Simmons  v.  New  Bedford, 
etc.,  Steamboat  Co.,  97  Mass.  361,  93  Am.  Dec. 
99;  Bryant  v.  Rich,  106  Mass.  180,  8  Am.  Rep. 
3". 

Afississippi .  —  New  Orleans,  etc.,  R.  Co.  v. 
Allbritton,  38  Miss.  242. 

Netu  York.  —  Brand  v.  Schenectady,  etc.,  R. 
Co.,  8  Barb.  (N.  Y.)  368;  Stewart  v.  Brooklyn, 
etc.,  R.  Co.,  90  N.  Y.  588,  43  Am.  Rep.  185. 

Pennsylvania.  —  Laing  v.  Colder,  8  Pa.  St. 
479,  49  Am.  Dec.  533;  Sullivan  v.  Philadelphia, 
etc.,  R.  Co.,  30  Pa.  St.  234,  72  Am.  Dec.  69S; 
Pennsylvania  R.  Co.  v.  Vandiver,  42  Pa.  St. 
365,  82  Am.  Dec.  520. 

South  Carolina.  —  Caveny  v.  Neely,  43  S. 
Car.  70. 

Texas.  —  International  etc.,  R.  Co.  v.  Hal- 
loren,  53  Tex.  46;  Hays  v.  Gainesville  St.  R. 
Co.,  70  Tex.  602,  34  Am.  &  Eng.  R.  Cas.  97; 
Dallas  City  R.  Co.  v.  Beeman,  74  Tex.  291. 

West  Virginia.  —  Gillingham  v.  Ohio  River 
R.  Co.,  35  W.  Va.  588,  29  Am.  St.  Rep.  827. 

See  also  Carmanty  v.  Mexican  Gulf  R.  Co., 
5  La.  Ann.  703;  Nashville,  etc.,  R.  Co.  v.  Mes- 
sino,  1  Sneed(Tenn.)  220. 

Injury  Caused  by  Incompetency  of  Street-car 
Driver.  —  A  person  who  was  run  over  by  a 
street  car  and  dragged  thirty  or  forty  feet  was 
allowed  to  recover,  where  it  appeared,  among 
other  things,  that  the  driver  of  the  car  was  a 
young  boy  who  lacked  the  strength  necessary 
for  his  employment,  and  that  a  competent 
driver  could  have  stopped  the  car  after  the 
collision  within  a  much  less  space.  Wall  v. 
Helena  St.  R.  Co.,  12  Mont.  44. 

Sober  Employees.  —  Carriers  of  passengers 
should  employ  only  sober  men  as  their  serv- 
ants. Gallena  v.  Hot  Springs  R.  Co.,  13  Fed. 
Rep.  116;  Kansas  City,  etc.,  R.  Co.  v.  Sanders, 
98  Ala.  293,  58  Am.  &  Eng.  R.  Cas.  140;  Der- 
wort  v.  Loomer,  21  Conn.  245;  Sawyer  v. 
Sauer,  10  Kan.  466;  Cleghorn  v.  New  York 
Cent.,  etc.,  R.  Co.,  56  N.  Y.  44,  15  Am.  Rep. 
375;  Sullivan  Oregon  R.,  etc.,  Co.,  12  Ore- 
gon, 392,  53  Am.  Rep.  364;  Sullivan  v.  Phila- 
delphia, etc.,  R.  Co.,  30  Pa.  St.  234,  72  Am. 
Dec.  698. 

Presumption  of  Negligence  because  of  Habitual 
Inebriety.  —  In  Pennsylvania  R.  Co.  v.  Books, 
57  Pa.  St.  339,  98  Am.  Dec.  229,  Sharswood,  J., 
said:  "  If  by  direct  evidence  it  appeared  that 
the  conductor  was  a  man  of  intemperate  hab- 
its, it  would  cast  upon  the  defendants  the  bur- 
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Servants  of  Stage  Coach  Lines.  —  The  liability  of  the  proprietors  of  stage  coaches 
for  injuries  to  passengers  when  it  was  shown  that  their  servants  were  lacking  in 
the  requisite  skill,  was  declared  at  an  early  day,  and  the  principles  upon  which 
this  liability  was  based  are  equally  applicable  to  carriers  whose  vehicles  of 
transportation  are  of  a  more  modern  kind.1 

Physicians  and  Surgeons.  —  If,  either  by  requirement  of  law  or  through  choice, 
a  carrier  provides  a  physician  or  surgeon  to  care  for  its  passengers,  the  carrier 
is  liable  for  injuries  to  passengers  resulting  from  his  lack  of  reasonable  skill, 
but  not  for  his  negligence.* 


den  of  proving  that  he  was  not  intoxicated  at 
the  time  anil  had  used  proper  care.  It  is  cer- 
tainly incumbent  upon  railroad  companies  to 
employ  none  but  sober  men  on  their  roads. 
Where  a  habit  of  intoxication  in  a  conductor  is 
shown,  it  raises  in  the  case  of  an  accident  a 
presumption  of  negligence  which  stands  until 
it  is  rebutted.  *  *  *  It  was  no  justification 
or  excuse  to  the  company  in  employing  an  in- 
temperate or  incompetent  man  in  a  business 
involving  such  peril  to  life  and  limb,  that 
hands  were  scarce.  For  a  sufficiently  high  rate 
of  compensation,  sober  and  competent  men  are 
always  to  be  had." 

Reliable  and  Gentlemanly  Agents.  —  "  It  is  a 
duty  that  these  carriers  of  passengers  owe  to 
the  public  to  employ  reliable  and  gentlemanly 
agents  to  conduct  and  manage  their  trains,  and 
if  they  do  not  employ  such,  they  should  be 
made  responsible  for  torts  committed  by  those 
whom  they  have  employed,  and  to  whom  they 
have  given  the  power  to  violate  their  duty  im- 
posed by  law  safely  to  transport  the  passenger, 
and  decently  to  treat  him  on  his  journey,  so 
long  as  he  properly  demeans  himself."  Gas- 
way  v.  Atlanta,  etc.,  R.  Co.,  58  Ga.  216. 

Statute  as  to  Visual  Defects.  —  In  Alabama  it  is 
provided  by  statute  (Acts  1886,  1887,  p.  87)  that 
persons  serving  railroad  companies  as  en- 
gineers, firemen,  and  in  certain  other  capaci- 
ties, are  required  to  stand  an  examination  with 
the  view  to  ascertaining  visual  defects,  and 
that  any  railroad  company  employing  a  person 
in  any  of  the  capacities  enumerated  by  the 
statute,  who  has  not  a  certificate  of  fitness  there- 
for in  so  far  as  color-blindness  and  visual 
powers  are  concerned,  shall  be  guilty  of  a  mis- 
demeanor; and  it  has  been  decided  that  this 
statute  is  not  repugnant  to  the  powers  vested 
in  Congress  to  regulate  interstate  commerce. 
Nashville,  etc.,  R.  Co.  v.  Alabama,  128  U.  S. 
96;  Baldwin  v.  Kouns,  81  Ala.  272;  Louisville, 
etc.,  R.  Co.  v.  Baldwin,  85  Ala.  619. 

1.  Drivers  of  Stage  Coaches.  —  It  has  long  been 
settled  that  the  proprietors  of  stage  coaches 
used  in  carrying  passengers  must  employ  driv- 
ers possessed  of  competent  skill  in  that  special 
line  of  business  and  that  if  a  passenger  is  in- 
jured by  any  negligence  in  this  particular,  he 
may  recover  damages  from  the  proprietor  of 
the  stage  coach. 

England.  —  Christie  v.  Griggs,  2  Campb.  79; 
Crofts  v.  Waterhouse.  3  Bing.  319,  11  E.  C.  L. 
119. 

United  States.  —  McKinney  v.  Neil,  1  Mc- 
Lean (U.  S.)  540. 

Connecticut.  —  Derwort  v.  Loomer,  21  Conn. 
245. 

Iowa.  —  Sales  v.  Western  Stage  Co.,  4  Iowa 
547;  Frink  v.  Coe,  4  Greene  (Iowa)  555,  61  Am. 
Dec.  141. 


Maryland.  —  Stockton  v.  Frey,  4  Gill  (Md.) 
406,  45  Am.  Dec.  138. 

Alassachusetts. —  Ware  v.  Gay,  11  Pick. 
(Mass.)  106;  Ingalls  v.  Bills,  9  Met.  (Mass.)  1, 
43  Am.  Dec.  346. 

Nevada.  —  Schafer  v.  Gilmer,  13  Nev.  330. 
Texas.  —  Sawyer  v.  Dulany,  30  Tex.  479; 
Gallagher  v.  Bowie,  66  Tex.  265. 

Virginia.  —  Farish  v.  Reigle,  n  Gratt.  (Va.) 
697,  62  Am.  Dec.  666. 

Unskilfulness  Prior  to  the  Accident  May  be 
Shown.  —  "  Every  person  who  establishes  a  line 
of  stages  for  the  conveyance  of  passengers,  and 
who  holds  out  inducements  to  persons  to  travel 
in  his  stages,  for  which  a  compensation  is 
charged,  is  bound  to  have  skilful  and  prudent 
drivers,  good  coaches  and  harness,  and  well 
broke  horses;  and  the  utmost  skill  and  pru- 
dence of  the  driver,  under  the  circumstances, 
must  be  exercised  to  avoid  accidents.  This, 
and  nothing  short  of  this,  will  exonerate  the 
defendant  from  liability  to  damages  in  this 
case.  *  *  *  The  want  of  skill  of  the  driver 
may  be  shown  at  the  time  of  the  accident,  or 
at  any  prior  time;  but  his  good  or  bad  conduct 
can  only  be  looked  at,  at  the  time  the  accident 
occurred,  or  as  connected  with  the  accident." 
Peck  v.  Neil,  3  McLean  (U.  S.)  22,  26. 

Defendant  Must  Show  Skilfulness  of  Servant.  — 
It  being  admitted  that  the  carriage  was  upset 
and  the  plaintiff 's  wife  injured,  it  is  incumbent 
on  the  defendant  to  prove  that  the  driver  was 
a  person  of  competent  skill,  of  good  habits, 
and  in  every  respect  qualified  and  suitably 
prepared  for  the  business  in  which  he  was  en- 
gaged; and  that  he  acted  on  the  particular 
occasion  with  reasonable  skill,  and  with  the 
utmost  prudence  and  caution;  and  if  the  dis- 
aster in  question  was  occasioned  by  the  least 
negligence,  or  want  of  skill  or  prudence,  on 
his  part,  then  the  defendant  is  liable  in  the 
action.  Saltonstall  v.  Stockton,  Taney's  Dec. 
(U.  S.)  11,  affirmed  in  Stokes  v.  Saltonstall,  13 
Pet.  (U.  S.)  181. 

2.  Liability  as  to  Surgeons  Employed  under  a 
Statutory  Requirement.  —  In  O'Brien  v.  Cunard 
Steamship  Co.,  154  Mass.  272,  it  was  held  that 
under  22  U.  S.  Stat,  at  Large,  18S,  requiring 
certain  steamships  to  carry  a  duly  qualified 
and  competent  surgeon,  the  owners  of  such 
steamships  are  not  liable  for  the  negligence  of 
such  surgeon,  and  that  they  do  their  whole 
duty  if  they  employ  a  duly  qualified  and  com- 
petent surgeon  and  medical  practitioner  and 
furnish  him  with  proper  instruments  and  med- 
icines. 

By  a  statute  of  Great  Britain  (the  Passengers 
Act,  1855),  carriers  of  passengers  by  sea  were 
required  to  carry  a  duly  qualified  medical  prac- 
titioner and  to  furnish  him  with  necessary  medi- 
cines and  instruments.  A  passenger  of  such  a 
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Person  Acting  as  Servant  by  Bequest  of  Carrier's  Employee.  —  It  has  been  held  that  a 
■carrier  is  liable  if  a  passenger  is  injured  in  an  accident  occasioned  by  the  want 
of  skill  of  a  person  who,  though  not  regularly  employed  by  the  carrier,  is  at 
the  time  acting  as  its  servant  by  the  authority  or  request  of  one  of  its  regular 
servants.1 

(2)  Degree  of  Skill.  — Such  carriers  are  not,  however,  expected  to  employ 


carrier  brought  an  action  to  recover  damages 
for  injuries  resulting  from  taking  the  wrong 
medicine,  which  was  furnished  him  by  the  phy- 
sician of  the  ship.  It  was  held  that  the  company 
was  not  liable  for  the  errors  and  mistakes  of 
such  physician.  Brown,  J.,  delivering  the 
opinion  of  the  court,  said:  "  When  the  ship- 
owner has  employed  a  competent  physician, 
duly  qualified  as  required  by  the  law,  and  has 
placed  in  his  charge  a  supply  of  medicines 
sufficient  in  quantity  and  quality  for  the  pur- 
poses required,  which  meet  the  approval  of  the 
government  officials,  and  has  furnished  to  the 
physician  a  proper  place  in  which  to  keep 
them,  we  think  it  has  performed  its  duty  to 
its  passengers.  That  from  that  time  the  re- 
sponsible person  is  the  physician,  and  errors 
-and  mistakes  occurring  in  the  use  of  the  med- 
icines are  not  chargeable  to  the  shipowner; 
and  that  no  different  rule  is  applicable  to  such 
mistakes  as  are  the  result  of  improper  arrange- 
ment in  the  care  of  the  medicines  than  to  those 
which  are  the  result  of  errors  in  judgment." 
Allan  v.  State  Steamship  Co.,  132  N.  Y.  91,  28 
Am.  St.  Rep.  556. 

Surgeon  Voluntarily  Employed  —  Liability.  — 
"  If  it  [a  railroad  company]  assumes  the  re- 
sponsibility of  engaging  a  surgeon,  and  placing 
him  in  charge  of  parties  that  may  be  injured, 
and  sending  him  to  their  aid,  so  that  these 
parties  may  place  themselves  under  the  care 
of  this  physician  or  surgeon,  then  it  is  re- 
sponsible thus  far:  that  the  person  it  selects 
must  be  a  competent  man;  he  must  be  reason- 
ably fitted  for  the  duties  which  he  is  called 
upon  to  perform.  In  other  words,  it  will  not 
do  for  the  company  to  take  up  some  incompe- 
tent man  who  is  not  fit  by  education  or  experi- 
ence to  undertake  the  responsibilities  of  any 
case  that  may  be  placed  in  his  hand.  If  it  does 
engage  a  physician  and  surgeon  who  is  suffi- 
ciently experienced,  that  is  all  that  can  be  ex- 
pected of  the  railroad  company,  and  is  all  of 
its  liability.  It  must  be  remembered  that  the 
company  is  not  obliged  to  engage  the  very 
highest  and  best  talent  that  can  be  engaged, 
but  it  must  engage  a  man  who  is  reasonably 
competent  in  his  profession,  so  that  he  would 
be  an  ordinarily  competent  man,  having 
ordinary  knowledge  and  skill  to  perform  the 
duties  placed  upon  him.  These  are  the  duties 
that  are  assumed  by  the  company.  A  compe- 
tent man  being  in  the  employ  of  the  company, 
his  services  are  offered  by  the  company  to  at- 
tend to  the  injured  party.  The  person  that  is 
injured  is  not  compelled  to  accept  his  services; 
he  may  prefer  to  go  elsewhere.  There  is  a 
difference  between  a  person  whose  services  are 
offered,  that  may  or  may  not  be  accepted,  and 
a  conductor  or  brakeman  that  are  put  on  the 
train,  and  whose  services  we  must  accept. 
When  a  man  goes  upon  a  train  he  has  no 
choice  about  the  conductor,  brakeman,  or  any- 


thing else.  The  company  assumes  that  they 
are  responsible  for  the  performance  of  their 
duty  in  such  respects.  But  with  regard  to  a 
surgeon  of  that  character,  the  plaintiff  could 
have  refused  to  take  him  as  his  surgeon,  and 
could  have  taken  any  other  surgeon,  as  he 
deemed  it  best  to  do.  So  that,  as  I  have  in- 
structed you,  the  duty  of  the  company  is  per- 
formed, and  it  has  performed  all  that  the  law 
requires,  when  it  furnishes  a  competent  man, 
and  he  is  ordinarily  competent  for  that  duty." 
Secord  v.  St.  Paul,  etc.,  R.  Co.,  18  Fed.  Rep. 
221.  To  the  same  effect  is  Laubheim  v.  Die 
Koninglyk  Nederlandsch  Stoomboot  Maat- 
schappy,  51  N.  Y.  Super.  Ct.  467,  affirmed  in 
107  N.  Y.  228,  1  Am.  St.  Rep.  815. 

1.  Liability  for  Lack  of  Skill  of  a  Person  Not 
Kegularly  Employed.  —  If  a  person  acts  in  sub- 
ordination to  the  agents  of  a  railroad  company 
and  in  the  capacity  of  an  employee,  whether 
regularly  employed  or  not,  and  the  company, 
through  its  regular  agents,  acquiesces,  such 
railroad  company  is  liable  for  any  accident 
occurring  through  his  special  neglect  or  want 
of  skill  in  the  management  of  an  engine  of  the 
company.  Lakin  v.  Oregon  Pac.  R.  Co.,  15 
Oregon  220,  34  Am.  &  Eng.  R.  Cas.  500. 

Stage  Driven  by  a  Passenger. —  In  Tuller  v. 
Talbot,  23  111.  357,  76  Am.  Dec.  695,  it  was 
held  that  where  one  of  the  passengers,  at  the 
request  of  the  driver,  who  was  unwell,  drove 
the  stage,  and  accidents  happened,  the  com- 
pany was  liable  to  the  persons  in j  ured  thereby. 
Walker,  J.,  delivering  the  opinion  of  the  court, 
said:  "  It  is  likewise  insisted,  as  W.,  who  was 
also  a  passenger,  was,  at  the  time  the  accident 
occurred,  acting  as  the  driver,  that  the  propri- 
etors are  therefore  not  responsible  for  the  in- 
jury sustained  by  defendant  in  error.  It  was 
the  duty  of  the  proprietors  of  the  stage  line  to 
furnish  competent  and  careful  drivers,  and  any 
neglect  of  that  duty  must  render  them  liable 
for  injuries  sustained  by  passengers  by  reason 
of  its  omission.  When  W.  was  permitted  to 
drive  the  coach,  to  relieve  the  regularly  em- 
ployed driver  that  had  been  put  in  charge  of 
the  coach,  he  for  the  time  being  became  their 
driver,  and  whether  he  undertook  to  drive  at 
the  request  of  the  proprietors,  their  agents,  or 
of  the  regular  driver  on  the  line,  can  make  no 
difference.  The  driver  was  unwell  when  he 
left  his  station,  and  should  have  been  relieved 
by  the  substitution  of  another  competent 
driver,  able  to  perform  the  duty.  The  propri- 
etors, by  themselves  or  their  agents,  have  con- 
trol of  the  horses  and  coaches,  and  when  any 
one  else  is  permitted  to  assume  their  control, 
such  person  is,  for  all  purposes  of  a  driver, 
their  agent,  and  if  incompetent,  unskilful,  or 
careless,  and  injury  results,  the  proprietors 
are  liable  for  the  damages  to  the  same  ex- 
tent as  if  he  were  their  regularly  employed 
driver." 

Volume  V. 


Duties  and 


CARRIERS  OF  PASSENGERS. 


Liabilities. 


only  persons  of  extraordinary  skill  and  prudence;1  but  their  duty  in  this 
respect  is  done  if  they  employ  servants  who  arc  possessed  of  such  a  degree  of 
skill  and  competency  as  will  fit  them  to  meet  the  exigencies  ordinarily  arising 
in  the  line  of  their  employment,  or  which  might  reasonably  be  anticipated.2 

(3)  Knowledge  of  Incompetency.  —  The  knowledge  of  the  carrier  that  its 
servant  is  incompetent  or  wanting  in  skill,  is  a  matter  to  be  considered  only  in 
determining  the  amount  of  damages  recoverable  by  a  passenger,  and  does  not 
affect  the  right  of  recovery.3 

/>.  Sufficient  Number  of  Servants  —  (1)  In  General. — A  carrier  of 
passengers  must  employ  a  sufficient  number  of  servants  to  insure  the  proper 
management  of  its  trains,  vessels,  or  other  vehicles  used  in  the  transportatioa 
of  passengers.4 

(2)  What  Is  a  Sufficient  Number.  —  And  this  requirement  is  complied  with 
by  employing  enough  servants  to  meet  the  ordinary  and  usual  emergencies  o£ 
its  business,  or  such  as  might  reasonably  be  anticipated.5 

3.  Obligation  to  Receive  for  Carriage.  —  a.  In  General.  —  The  general  rule 
is  well  settled  that  a  carrier  of  passengers  is  bound  to  receive  for  carriage  all 
persons  who  desire  to  become  passengers.  This  principle  is  so  well  settled 
as  to  scarcely  need  the  support  of  authority.6 


1.  Degree  of  Skill.  —  Gadsden,  etc.,  R.  Co.  v. 
Causler,  97  Ala.  235,  58  Am.  &  Eng.  R.  Cas.  258. 
See  also  Secord  v.  St.  Paul,  etc.,  R.  Co.,  18 
Fed.  Rep.  221;  Laubheim  v.  De  Koninglyke 
Nederlandsche  Stoomboot  Maatschappy,  107 
N.  Y.  228,  1  Am.  St.  Rep.  815. 

2.  Bartlett  v.  New  York,  etc.,  Ferry,  etc., 
Co.,  57  N.  Y.  Super.  Ct.  348.  See  also  Holli- 
day  v.  Kennard,  12  Wall.  (U.S.)  254. 

Reasonable  Skill.  —  It  has  been  said  that  the 
servants  of  carriers  of  passengers  must  be  per- 
sons of  reasonable  skill.  Sawyer  v.  Dulany, 
30  Tex.  479;  Farish  v.  Reigle,  11  Gratt.  (Va.) 
697,  62  Am.  Dec.  666. 

Very  Careful  and  Prudent  Men  are  the  only  per- 
sons who  should  be  placed  in  charge  of  such 
vehicles  of  transportation.  Tanner  v.  Louis- 
ville, etc.,  R.  Co.,  60  Ala.  621. 

3.  See  infra,  this  title,  Damages. 

4.  Sufficient  Number  of  Employees  is  Necessary. 

—  Grey  v.  Mobile  Trade  Co.,  55  Ala.  387,  28 
Am.  Rep.  729;  Ingalls  v.  Bills,  9  Met.  (Mass.) 
1,  43  Am.  Dec.  346;  International,  etc.,  R.  Co. 
v.  Halloren,  53  Tex.  46,  37  Am.  Rep.  744,  3  Am. 
&  Eng.  R.  Cas.  343. 

United  States  Statute  as  to  Crews  of  Passenger 
Steamers. —  By  statute  of  the  United  States  it 
is  provided  that  "  no  steamer  carrying  pass- 
engers shall  depart  from  any  port  unless  she 
shall  have  in  her  service  a  full  complement  of 
licensed  officers  and  full  crew,  sufficient  at  all 
times  to  manage  the  vessel,  including  the 
proper  number  of  watchmen."  U.  S.  Rev. 
Stat.,  §  4463;  In  re  Meyer,  74  Fed.  Rep. 
881. 

5.  Wright  v.  Chicago,  etc.,  R.  Co.,  4  Colo. 
App.  102;  Schmidt  v.  Chicago,  etc.,  R.  Co.,  83 
111.  405. 

Reasonable  Emergencies  Must  Be  Provided  For. 

—  Carriers  of  passengers  are  bound  to  select 
and  employ  a  sufficient  number  of  suitable  and 
competent  servants  to  meet  any  emergency 
which  they  might,  in  the  exercise  of  the  great- 
est vigilance  and  care  consistent  with  the 
nature  and  extent  of  their  business,  have 
reasonably  anticipated.  Bryant  v.  Rich,  106 
Mass,  180,  8  Am.  Rep.  311. 


No  Duty  to  Provide  a  Police  Force. —  It  is  no' 

the  duty  of  a  railroad  company  to  provide  3c 
sufficient  number  of  men  to  act  as  a  police 
force  in  protecting  its  passengers  from  violence- 
unexpectedly  and  suddenly  offered.  Britton: 
v.  Atlanta,  etc.,  Air  Line  R.  Co.,  88  N.  Car^ 
536,  43  Am.  Rep.  749;  Pittsburgh,  etc.,  R.  Co- 
v.  Hinds,  53  Pa.  St.  512,  91  Am.  Dec.  224. 

6.  General  Duty  to  Receive  —  England. — Breth- 
erton  v.  Wood,  3  Brod.  &  B.  54,  7  E.  C.  L.  345. 

United  States.  — Jencks  v.  Coleman,  2  Sumn. 
(U.  S.)  221;  Saltonstall  v.  Stockton,  Taney's- 
Dec.  (U.  S.)  11;  Pearson  v.  Duane,  4  Wall.  (U. 
S.)  605;  Hannibal,  etc.,  R.  Co.  v.  Swift,  12- 
Wall.  (U.  S.)262. 

California.  — Tarbell  v.  Central  Pac.  R.  Co.,. 
34  Cal.  616. 

Dakota.  —  Waldron  v.  Chicago,  etc.,  R.  Co., 

I  Dakota  336. 

Illinois.  —  Galena,  etc.,  R.  Co.  v.  Yarwood, 
15  111.  468;  Chicago,  etc.,  R.  Co.  v.  Bryan,  90 
111.  126. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v. 
Rinard,  46  Ind.  293. 

Iowa.  —  State  v.  Chovin,  7  Iowa  204. 

Kentucky.  —  Winnegar  v.  Central  Pass.  R. 
Co.,  85  Ky.  547- 

Maine.  —  Railroad  Com'rs  v.  Portland,  etc., 
R.  Co.,  63  Me.  269,  18  Am.  Rep.  208. 

New  Hampshire.  —  Bennett  v.  Dutton,  10  N_ 
H.  481. 

New  Jersey.  —  Mershon  v.  Hobensack,  22  N. 
J.  L.  372. 

New  York.  —  Beekman  v.  Saratoga,  etc.,  R. 
Co.,  3  Paige  (N.  Y.)  45,  22  Am.  Dec.  679. 

Ohio.  —  Cleveland,  etc.,  R.  Co.  v.  Bartramr 

II  Ohio  St.  457. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Galliher, 
89  Va.  639. 

See  the  title  Railroads. 

The  Scope  of  This  Section  will  be  confined  to> 
the  duty  to  accept  for  carriage  merely. 

Ground  and  Reason  of  Rule. —  In  People  vl 
New  York  Cent.,  etc.,  R.  Co.,  28  Hun  (N.  Y.> 
543,  Davis,  P.  J.,  said:  "  We  cannot  bring  our 
minds  to  entertain  a  doubt  that  a  railroad  cor- 
poration is  compellable  by  mandamus  to  exer- 
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Baggage  of  Passenger.  —  It  is  an  implied  part  of  the  contract  between  the  carrier 
and  the  passenger  that  the  personal  baggage  of  the  latter  shall  be  carried  — 
the  price  paid  for  his  ticket  and  for  transportation  naturally  embracing  com- 
pensation for  the  carriage  of  his  baggage.1 

b.  What  Persons  May  be  Refused  Transportation  —  (i)  Gener- 
ally. —  A  carrier  of  passengers  is  not  bound  to  carry  all  persons  at  all  times, 
for  it  might  be  utterly  unable,  if  such  a  requirement  were  made  of  it,  to  pro- 
tect itself  from  ruin.  For  instance,  a  carrier  is  not  obliged  to  receive  and 
carry  one  whose  ostensible  business  is  such  as  would  injure  the  line,  one  flee- 
ing from  justice,  one  going  upon  the  train  to  assault  a  passenger,  or  to  commit 
larceny  or  robbery,  or  for  the  purpose  of  interfering  with  the  proper  regula- 
tions of  the  company,  or  for  gambling  in  any  form,  or  to  commit  any  crime.2 


cise  its  duties  as  a  carrier  of  freight  and  pass- 
engers, and  that  the  power  so  to  compel  it  rests 
equally  firmly  on  the  ground  that  that  duty 
is  a  public  trust  which,  having  been  conferred 
by  the  state,  and  accepted  by  the  corporation, 
may  be  enforced  for  the  public  benefit;  and 
also  upon  the  contract  between  the  corporation 
and  the  state,  expressed  in  its  charter,  or  implied 
by  the  acceptance  of  the  franchise,  Abbott  v. 
Johnstown,  etc.,  Horse  R.  Co.,  80  N.  Y.  31,  36 
Am.  Rep.  572;  and  also  upon  the  ground  that 
the  common  right  of  all  the  people  to  travel 
and  carry  upon  every  public  highway  of  the 
state  has  been  changed  in  the  special  instance 
by  the  legislature  for  adequate  reasons  into  a 
corporate  franchise,  to  be  exercised  solely  by 
a  corporate  body  for  the  public  benefit,  to  the 
exclusion  of  all  other  persons,  whereby  it  has 
become  the  duty  of  the  state  to  see  to  it  that 
the  franchise  so  put  in  trust  be  faithfully  ad- 
ministered by  the  trustee."  See  also  Balti- 
more, etc.,  R.  Co.  v.  Breinig,  25  Md.  378,  go 
Am.  Dec.  49. 

A  Legally  Implied  Duty.  —  The  duty  of  com- 
mon carriers  with  respect  to  the  transporta- 
tion of  persons  or  property  is  a  duty  independ- 
ent of  contract,  arising  by  implication  of  law 
from  the  fact  that  persons  or  property  are  re- 
ceived in  the  course  of  the  business  of  such 
employments.  Delaware,  etc.,  R.  Co.  v. 
Trautwein,  52  N.  J.  L.  169,  19  Am.  St.  Rep. 
442,  41  Am.  &  Eng.  R.  Cas.  187. 

See  also,  to  like  effect,  Austin  v.  Great  West- 
ern R.  Co.,  L.  R.  2  Q.  B.  442;  New  York,  etc., 
R.  Co.  v.  Ball,  53  N.  J.  L.  283;  Carroll  v. 
Staten  Island  R.  Co.,  58  N.  Y.  126,  17  Am. 
Rep.  221. 

California  Statute.  —  Under  §  481  of  the  Civil 
Code  of  California,  it  is  provided  that  railroads 
must  carry  all  proper  persons  who  apply  to  be 
carried,  and  who  tender  the  requisite  fare. 
They  are  compelled  to  act  as  common  carriers 
for  the  conveyance  of  all  passengers  that  may 
come  to  their  roads  for  that  purpose.  See 
Contra  Costa  Coal  Mines  R.  Co.  v.  Moss, 
23  Cal.  323;  Wheeler  v.  San  Francisco,  etc., 
R.  Co.,  31  Cal.  46,  89  Am.  Dec.  147. 

1.  See  the  title  Baggage,  vol.  3,  p.  543. 

2.  Who  May  be  Refused  Carriage.  —  Jenks  v. 
Coleman,  2  Sumn.  (U.  S.)  221,  per  Story,  J.; 
Brown  v.  Memphis,  etc.,  R.  Co.,  7  Fed.  Rep. 
51,  1  Am.  &  Eng.  R.  Cas.  247;  Thurston  v. 
Union  Pac.  R.  Co.,  4  Dill.  (U.  S.)  321;  Beeson 
*.  Chicago,  etc.,  R.  Co.,  62  Iowa  173,  13  Am. 
&  Eng.  R.  Cas.  45;  Stephens  v.  Smith,  29  Vt. 
160. 


The  Right  of  Passengers  to  a  Passage  on  Board 
of  a  Steamboat  Is  Not  an  Unlimited  Right.  —  "  It 

is  subject  to  such  reasonable  regulations  as  the 
proprietors  may  prescribe  for  the  due  accom- 
modation of  passengers,  and  for  the  due 
arrangements  of  their  business.  The  propri- 
etors have  not  only  this  right,  but  the  farther 
right  to  consult  and  provide  for  their  own  in- 
terests in  the  management  of  such  boats,  as  a 
common  incident  to  their  right  of  property. 
They  are  not  bound  to  admit  passengers  on 
board  who  refuse  to  obey  the  reasonable  regu- 
lations of  the  boat,  or  who  are  guilty  of  gross 
and  vulgar  habits  of  conduct,  or  who  make 
disturbances  on  board,  or  whose  characters  are 
doubtful  or  dissolute  or  suspicious,  and  a  for- 
tiori, whose  characters  are  unequivocally  bad. 
Nor  are  they  bound  to  admit  passengers 
on  board  whose  object  it  is  to  interfere  with 
the  interests  or  patronage  of  the  proprietors 
so  as  to  make  the  business  less  lucrative  to 
them."  Jencks  v.  Coleman,  2  Sumn.  (U.  S.) 
221,  per  Story,  J. 

In  McDuffee  v.  Portland,  etc.,  R.  Co.,  52  N. 
H.  451,  13  Am.  Rep.  72,  Mr.  Justice  Doe  says: 
"  It  may  be  the  duty  of  a  common  carrier  of 
passengers  to  carry  under  discriminating  re- 
strictions or  to  refuse  to  carry  those  who,  by 
reason  of  their  physical  or  mental  condition, 
would  injure,  endanger,  disturb,  or  annoy 
other  passengers.  *  *  *  Healthy  passen- 
gers in  a  palatial  car  would  not  be  provided 
with  reasonable  accommodations  if  they  were 
there  unreasonably  and  negligently  exposed  by 
the  carrier  to  the  society  of  smallpox  patients. 
Sober,  quiet,  moral,  and  sensitive  travelers 
may  have  cause  to  complain  of  their  accom- 
modations if  they  are  unreasonably  exposed 
to  the  companionship  of  unrestrained,  intoxi- 
cated, noisy,  profane,  and  abusive  passengers, 
who  may  enjoy  the  discomfort  they  cast  upon 
others.  In  one  sense,  both  classes  carried 
together  might  be  provided  with  equal  accom- 
modations; in  another  sense,  they  would  not. 
The  feelings  not  corporeal,  and  the  decencies 
of  progressive  civilization,  as  well  as  physical 
life,  health,  and  comfort,  are  entitled  to  reason- 
able accommodations."  See  also  Bennett  v. 
Dutton,  10  N.  H.  481. 

Riotous,  Disorderly,  Dangerous,  or  Obnoxious 
Persons. —  Walsh  -'.Chicago,  etc.,  R.  Co.,  42 
Wis.  23,  24  Am.  Rep.  376,  is  authority  for  the 
statement  that  railway  carriers  are  not  bound 
to  carry  passengers  who  are  fleeing  from  jus- 
tice, or  whose  conduct  is  riotous  or  disorderly, 
or  who  are  known  to  be  dangerous  characters  or 
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(2)  Intoxicated  Persons.  —  A  carrier  of  passengers  is  not  bound  to  afford 
accommodations  to  intoxicated  persons.1 

Slight  intoxication.  But  where  a  person  applying  for  passage  upon  a  railroad 
train  is  only  slightly  intoxicated,  and  shows  no  sign  that  he  will  not  conduct 
himself  properly,  he  cannot  be  refused  carriage.2 

(3)  Persons  Infected  with  Contagious  P)iscases.  —  A  carrier  of  passengers  is 
not  under  obligation  to  carry  persons  infected  with  contagious  diseases,  to  the 
danger  of  other  passengers.3 

(4)  Feeble  and  Infirm  Persons  —  Necessity  of  Attendant.  —  While  persons 
who  are  ill  have  a  right  to  enter  and  travel  upon  the  conveyances  of  a  common 
carrier  of  passengers,  nevertheless  the  carrier  is  not  bound  to  accept  as  a  pass- 
enger, without  an  attendant,  one  who,  because  of  physical  or  mental  disability, 
is  unable  to  take  care  of  himself;  but  should  the  carrier  voluntarily  accept 
as  a  passenger  such  a  person  without  an  attendant,  his  inability  to  care  for 
himself,  rendering  special  care  and  assistance  necessaiy,  being  apparent  or 
made  known  at  the  time  of  his  application  for  carriage  to  the  servants  of  the 
carrier,  the  latter  will  be  held  responsible  if  such  care  and  assistance  are  not 
afforded.1 

The  Degree  of  Care  to  be  Exercised  in  Such  a  Case  is  that  which  is  reasonable  for  the 
safety  of  the  passenger  in  view  of  his  mental  and  physical  condition.5 


maniacs,  or  whose  clothing  is  in  such  a  filthy 
or  disgusting  condition  as  to  make  them  ob- 
noxious to  other  passengers,  or  who  are  affected 
with  a  contagious  disease  or  with  vermin,  or 
who  are  intoxicated. 

1.  Intoxication  of  Passenger.  —  Lemont  v. 
Washington,  etc.,  R.  Co.,  1  Mackey  (D.  C.)  180, 
47  Am.  Rep.  238,  1  Am.  &  Eng.  R.  Cas.  263; 
Murphy  v.  Union  R.  Co.,  118  Mass.  228;  Put- 
nam v.  Broadway,  etc.,  R.  Co.,  55  N.  Y.  108, 
14  Am.  Rep.  190.  Drunken  men  should  not  be 
permitted  on  the  cars,  or,  if  permitted,  should 
be  so  guarded  or  separated  from  the  orderly  part 
of  the  passengers  as  to  prevent  injury  from 
them.  Pittsburg,  etc.,  R.  Co.  v.  Pillow,  76 
Pa.  St.  510. 

"  A  railroad  company  is  not  bound  to  receive 
anv  person  as  a  passenger  who  is  drunk  to 
such  a  degree  as  to  be  disgusting,  offensive, 
disagreeable,  or  annoying,  and  a  person  so 
drunk  as  to  be  likely  to  violate  the  common 
proprieties,  civilities,  and  decencies  of  life 
has  no  right  to  a  passage  while  in  that  con- 
dition. The  comfort  and  convenience  of  pass- 
engers generally  must  be  protected,  their  opin- 
ions and  feelings  regarded,  and  proper  decorum 
observed;  and  although  in  a  railroad  passenger 
car  neither  the  highest  breeding  of  the  draw- 
ing-room nor  the  fastidious  delicacy  of  the 
parlor  is  required,  yet  the  behavior  of  all  per- 
sons therein  should  be  becoming  to  the  place 
and  the  general  character  of  the  passen- 
gers." Pittsburgh,  etc.,  R.  Co.  v.  Vandyne, 
57  Ind.  576,  26  Am.  Rep.  68,  18  Am.  Ry.  Rep. 
454- 

The  Conductor  of  a  Street-railway  Car  may  ex- 
clude or  expel  therefrom  a  person  whose  con- 
dition, by  reason  of  intoxication  or  otherwise,  is 
such  that  it  is  reasonably  certain  that  by  act  or 
speech  he  will  become  offensive  or  annoying  to 
other  passengers  therein,  although  he  has  not 
committed  any  act  of  offense  or  annoyance. 
Vinton  v.  Middlesex  R.  Co.,  n  Allen  (Mass.) 
304,  87  Am.  Dec.  714. 

2.  Slight  Intoxication.  —  In  Pittsburgh,  etc., 
R.  Co.  v.  Vandyne,  57  Ind.  576,  26  Am.  Rep. 


68,  18  Am.  Ry.  Rep.  454,  it  is  said  that 
"  slight  intoxication,  such  as  would  not  be 
likely  to  seriously  affect  the  conduct  of  the 
person  intoxicated,  would  not  be  sufficient 
ground  to  refuse  him  passage  in  a  public  car, 
although  his  behavior  might  not  be  in  all  re- 
spects becoming." 

The  Mere  Fact  That  a  Man  is  Intoxicated  does 
not  of  itself  deprive  him  of  the  right  to  ride 
upon  a  railroad  car,  nor  does  it  free  the  com- 
pany from  its  duty  to  render  to  him  as  a  pass- 
enger due  care.  Milliman  v.  New  York  Cent., 
etc.,  R.  Co.,  66  N.  Y.  642,  affirming  4  Hun 
(N.  Y.)  409,  6  Thomp.  &  C.  (N.  Y.)  586,  ex- 
plaining Putnam  v.  Broadway,  etc.,  R.  Co.,  55 
N.  Y.  108,  14  Am.  Rep.  190. 

3.  Contagiously  Diseased  Persons.  —  Thurston 
v.  Union  Pac.  R.  Co.,  4  Dill.  (U.  S.)  321. 

4.  Feebleness  and  Infirmity.  —  Pullman  Palace 
Car  Co.  v.  Barker,  4  Colo.  344,  34  Am.  Rep. 
89;  Croom  v.  Chicago,  etc.,  R.  Co.,  52  Minn. 
296,  38  Am.  St.  Rep.  557. 

"  Sick  persons  have  the  right  to  enter  the 
cars  of  a  railroad  company.  As  common  car- 
riers of  passengers,  they  cannot  prevent  their 
entering  their  cars."  New  Orleans,  etc.,  R. 
Co.  v.  Statham,  42  Miss.  607. 

Insane  Persons.  —  A  carrier  is  not  obliged,  as 
a  matter  of  law,  to  receive  as  a  passenger  an 
insane  person  or  one  whose  physical  or  mental 
condition  is  such  that  his  presence  upon  the 
vehicle  may  cause  injury  or  substantial  dis- 
comfort to  the  other  passengers,  and  such 
insane  person  may  be  refused  where  he  is 
known  to  be  insane,  though  at  the  time  of 
offering  to  become  a  passenger  he  is  apparently 
harmless,  and  conducts  himself  in  no  way 
differently  from  other  persons.  Meyer  v.  St. 
Louis,  etc.,  R.  Co.,  54  Fed.  Rep.  116. 

5.  Degree  of  Care.  —  Meyer  v.  St.  Louis,  etc.. 
R.  Co.,  54  Fed.  Rep.  116,  58  Am.  &  Eng.  R. 
Cas.  in,  10  U.  S.  App.  677.  See  also  Putnam 
v.  Broadway,  etc.,  R.  Co.,  55  N.  Y.  108,  14 
Am.  Rep.  190.  See  infra,  this  section.  Duty  in 
the  Carriage  of  Passengers  —  Degree  of  Care  to 
be  Exercised. 
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(5)  Non-Union  Workingmen — Danger  of  Attack. — A  carrier  may  not  exclude 
from  its  passenger  cars  non-union  workingmen,  on  the  ground  that  a  mob  of 
strikers  may  board  the  train  and  injure  other  passengers.1 

(6)  Discrimination  on  Account  of  Color. — The  obligation  imposed  bylaw 
upon  carriers  of  passengers  to  receive  for  carriage  all  properly  behaved  and 
otherwise  unobjectionable  persons  that  may  apply  and  that  have  complied 
with  all  reasonable  precedent  regulations,  precludes  the  carrier  from  refusing 
an  intended  passenger  on  account  of  race  or  color.* 

(7)  Persons  Soliciting  Business  in  Conflict  or  Competition  zvith  Carrier.  — 
The  carrier  may  exclude  a  person  who  wishes  to  travel  on  its  line  for  the  pur- 
pose of  soliciting  business  in  conflict  or  competition  with  that  in  which  the 
■carrier  is  engaged,  and  may  refuse  transportation  to  such  person,  although  he 
is  willing  to  pay  the  usual  fare  charged  to  others.3 

(8)  Application  by  Unusual  Number  of  Passengers.  —  A  company  is  not 
bound  under  all  circumstances  to  furnish  a  sufficient  number  of  cars  to  accom- 
modate all  with  seats  who  may  apply  for  transportation.  Unforeseen  emer- 
gencies may  often  arise  where  the  performance  of  such  duty  would  involve  an 
impossibility.  They  are  only  required  to  furnish  suitable  seating  accommoda- 
tions for  the  ordinary  amount  of  travel,  or  for  an  extraordinary  number  upon 
reasonable  notice.4 

But  If  They  Do  Receive  Them  without  condition  or  notice  of  their  inability  to 
provide  for  their  safety,  they  assume  all  the  obligations  usually  incumbent 
upon  a  carrier.5 

In  Determining  What  Is  Reasonable  Diligence  in  Affording  Adequate  Accommodations,  it  is 

proper  to  consider  the  notice  given  to  the  carrier  of  the  probable  requirement, 
the  time  in  which  it  might  act,  and  the  means  at  hand,  as  well  as  other  con- 
siderations involved.6 

Statutory  Limitation  upon  Number  of  Passengers —  Steamboats.  —  Under  the  Revised 
Statutes  of  the  United  States  it  is  provided  that  it  shall  not  be  lawful  to  take 
on  board  of  any  steamer  a  greater  number  of  passengers  than  is  stated  in  the 
•certificate  of  inspection.  Where  such  a  number  has  already  been  received  for 
passage,  the  carrier  is  not  liable  for  a  refusal  to  receive  any  further  applicants.1, 

c.  Time  of  Refusal  to  Transport.  —  If  at  any  time  there  should  be 
reasonable  ground  for  refusing  to  receive  and  carry  passengers  applying  for 
transportation,  the  carrier  should  then  insist  upon  such  ground,  if  desirous  of 
avoiding  responsibility.  If  it  should  not  do  so,  and  should  receive  the  passen- 
gers, their  baggage  and  other  property,  its  liability  will  be  the  same  as  though 
no  ground  for  refusal  had  ever  existed.8 


1.  Non-Union  Laborer. —  In  Chicago,  etc.,  R. 
Co.  v.  Pillsbury,  (111.  1886)  8  N.  E.  Rep.  803, 
it  was  held  that  a  company  is  not  justified  in 
refusing  to  receive  a  person  as  a  passenger  in 
its  conveyance  simply  because  that  person's 
exercise  of  his  legal  rights  (being,  for  instance, 
a  non-union  laborer)  has  become  offensive  to 
his  unreasonable  neighbors,  and  provokes  from 
■such  neighbors  unreasonable  demonstrations 
of  hostility  against  his  person. 

2.  Race  Discrimination.  — Gray  v.  Cincinnati 
Southern  R.  Co.,  11  Fed.  Rep.  683,  6  Am.  & 
Eng.  R.  Cas.  588;  Alexandria,  etc.,  R.  Co.  v. 
Brown,  17  Wall.  (U.  S.)  445,  3  Am.  Ry.  Rep. 
413;  Decuir  v.  Benson,  27  La.  Ann.  1;  Day  v. 
Owen,  5  Mich.  520,  72  Am.  Dec.  62;  Louisville, 
■etc.,  R.  Co.  v.  Crayton,  69  Miss.  152. 

For  a  Full  Discussion  of  this  subject,  especially 
as  regards  the  constitutionality  of  such  acts, 
see  the  title  Civil  RIGHTS. 

3.  The  D.  R.  Martin,  1  r  Blatchf.  (U.  S.)  233; 
Barney  v.  Oyster  Bay,  etc.,  Steamboat  Co.,  67 


N.  Y.  301,  affirming*  Thomp.  &  C.  (N.  Y.)  598. 
See  also  Jencks  v.  Coleman,  2Sumn.(U.  S.)22i. 

4.  Chicago,  etc.,  R.  Co.  v.  Carroll,  5  111. 
App.  201.  See  also  supra,  this  section,  Duty 
7vith  Respect  to  Appliances. 

6.  Evansville,  etc.,  R.  Co.  v.  Duncan,  28  Ind. 
441,  92  Am.  Dec.  322;  Purcell  v.  Richmond, 
etc.,  R.  Co.,  108  N.  Car.  414,  47  Am.  &  Eng. 
R.  Cas.  457. 

6.  Chicago,  etc.,  R.  Co.  v.  Fisher,  31  111. 
App.  36. 

7.  Rev.  Stat.  U.  S.,  §  4465.  See  also  The 
Strathairly,  124  U.  S.  558. 

Not  Applicable  to  Ferryboats. —  But  it  has  been 
held  that  this  provision  docs  not  apply  to  ferry- 
boats carrying  on  excursions  a  greater  number 
of  passengers  than  that  authorized  by  their 
permit.  Schwerin  v.  North.  Pac.  C.  R.  Co., 
13  Sawy.  (U.  S.)  507. 

8.  Refusal  to  Carry  —  When  to  Be  Made.  — 
Hannibal,  etc.,  R.  Co.  v.  Swift,  12  Wall.  (U.  S.) 
262,  per  Field,  J. 
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d.  Duty  to  Carry  on  Freight  and  Special  Trains  —  (i)  Freight 
Trains — (a)  In  General.  —  Generally  speaking,  a  railroad  company  has  the 
right  to  refuse  to  carry  passengers  upon  its  freight  trains,1  or,  if  it  does  receive 
them,  to  make  such  reasonable  regulations  as  to  the  precedent  purchase  of 
tickets  as  it  may  see  fit.8 

(b)  Effect  of  Custom.  —  But  where  a  company  is  accustomed  to  carry  passen- 
gers  upon  such  trains,  its  duties  to  receive  and  carry  such  persons  as  offer 
themselves  are  of  the  same  character  as  in  the  case  of  its  regular  passenger 
trains. :t 

(o)  Acceptance  of  Fare  by  Conductor  or  Agent.  —  And  even  if  the  company  does 
not  regularly  cany  passengers  upon  its  freight  trains,  the  acceptance  of  fare 
by  the  conductor  from  one  who  has  entered  the  train,  or  the  sale  by  a  ticket 
agent  who  assures  the  passenger  that  he  can  travel  on  such  train,  though 
there  may  be  a  regulation  of  the  company  prohibiting  such  travel,  will  impose 
upon  the  company  the  customary  liabilities  of  carriers  of  passengers.4 

(2)  Special  Trains.  —  Similarly  a  company  is  not  bound  to  receive  or 
transport  passengers  on  special  trains  running  for  the  particular  purposes  of 
the  road,  and  not  for  the  convenience  of  the  traveling  public ;  but  if  it  does 
receive  a  person  on  such  train  for  carriage,  it  assumes  toward  him  the  same 
duties  as  if  he  had  been  a  passenger  traveling  on  the  same  train  on  its  regular 
trips.5 

e.  Remedy  of  Passenger  for  Refusal  of  Carriage.  —  Owing  this. 


After  Acceptance  Carriage  Must  Be  Completed. 

—  Although  a  common  carrier  of  passengers 
by  sea,  as  a  master  of  a  steamship,  may  prop- 
erly refuse  a  passage  to  a  person  who  has  been 
forcibly  expelled  by  the  actual,  though  violent 
and  revolutionary,  authorities  of  a  town,  under 
threat  of  death  if  he  should  return,  and  when 
the  bringing  back  and  landing  of  such  pass- 
enger would,  in  the  opinion  of  such  master, 
tend  to  promote  further  difficulty,  yet  his  re- 
fusal should  precede  the  sailing  of  the  ship;  if 
the  passenger  has  violated  no  inflexible  rule  of 
the  ship  in  getting  aboard  the  vessel,  has  paid 
or  tendered,  himself  or  through  a  friend,  the 
passage  money,  and  has  conducted  himself 
properly  during  the  voyage,  the  master  has  no 
right,  as  matter  of  law,  to  stop  a  returning 
vessel,  put  him  aboard  it,  and  send  him  back 
to  the  port  of  departure,  and  if  he  does  so, 
damages  will  be  awarded  against  him  on  a 
oroceeding  in  admiralty.  Pearson  v.  Duane, 
4  Wall.  (U.  S.)  605. 

1.  Carriage  upon  Freight  Trains.  —  Western, 
etc.,  R.  Co.  v.  Turner,  72  Ga.  292,  28  Am.  & 
Eng.  R.  Cas.  455;  Chicago,  etc.,  R.  Co.  v. 
Randolph,  53  111.  510;  Illinois  Cent.  R.  Co.  v. 
Nelson,  59  111.  no;  Arnold  v.  Illinois  Cent.  R. 
Co.,  83  111.  273,  25  Am.  Rep.  386;  Eaton  v. 
Delaware,  etc.,  R.  Co.,  57  N.  Y.  382,  15  Am. 
Rep.  513;  Houston,  etc.,  R.  Co.  v.  Moore,  49 
Tex.  31,  30  Am.  Rep.  98. 

In  Cleveland,  etc.,  R.  Co.  v.  Bartram,  n 
Ohio  St.  457,  it  is  said  that  the  strict  care  for 
the  safety  of  the  passenger,  as  well  as  regard 
for  his  comfort  and  convenience,  incumbent 
upon  railroad  companies,  forbids  that  they 
should  be  required  to  admit  passengers  gen- 
erally upon  their  freight  trains  in  the  same 
manner  that  it  is  incumbent  upon  them  to  do 
upon  passenger  trains.  The  number  must 
necessarily  be  limited,  and  the  circumstances 
somewhat  special  under  which  they  are  ad- 
mitted at  all,  and  the  conditions  and  rules 
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must  be  reasonable  and  adapted  to  the  case. 

2.  Regulation  as  to  Purchase  of  Ticket.  —  A 

railroad  company  has  the  power  to  make,  and 
in  a  reasonable  manner  to  enforce,  a  rule  or 
regulation  to  carry  passengers  on  its  freight 
trains,  either  not  at  all  or  only  upon  the  con- 
dition that  they  provide  themselves  with  tick- 
ets. Burlington,  etc.,  R.  Co.  v.  Rose,  11  Neb» 
177,  1  Am.  &  Eng.  R.  Cas.  253. 

3.  Effect  of  Custom  —  United  States.  —  Hazard 
v.  Chicago,  etc.,  R.  Co.,  1  Biss.  (U.  S.)  503. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Johnson,. 
67  111.  312. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v. 
Beaver,  41  Ind.  493. 

Mississippi. — Mobile,  etc.,  R.  Co.  v.  Mc- 
Arthur,  43  Miss.  180. 

Missouri. —  Jones  v.  Wabash,  etc.,  R.  Co.,  17 
Mo.  App.  158;  Burke  v.  Missouri  Pac.  R.  Co., 
51  Mo.  App.  491;  Whitehead  v.  St.  Louis,  etc., 
R.  Co.,  99  Mo.  263. 

New  York.  —  Dillaye  v.  New  York  Cent., 
R.  Co.,  56  Barb.  (N.  Y.)  30;  Edgerton  v.  New 
York,  etc.,  R.  Co.,  39  N.  Y.  227. 

Wisconsin.  —  Lucas  v.  Milwaukee,  etc.,  R.. 
Co.,  33  Wis.  41,  14  Am.  Rep.  735. 

See  also  Hoar  v.  Maine  Cent.  R.  Co.,  70  Me. 
65,  35  Am.  Rep.  299. 

Where  a  Railroad  Company  Regularly  Carries 
Passengers  by  a  Freight  Train,  and  so  holds 
itself  out  to  the  public,  it  thereby  becomes  a 
common  carrier  of  passengers  by  such  freight 
train,  and  has  no  more  right  to  expel  a  pass- 
enger therefrom,  without  cause,  than  from  a 
regular  train.  Chicago,  etc.,  R.  Co.  v.  Flagg, 
43  111.  364,  92  Am.  Dec.  133.  See  also  infra, 
this  title,  Ejection  of  Passengers. 

4.  Acceptance  of  Fare.  —  Lake  Shore,  etc.,  R. 
Co.  v.  Brown,  123  111.  162;  Kansas  Pac.  R. 
Co.  v.  Kessler,  18  Kan.  523;  Dunn  v.  Grand 
Trunk  R.  Co.,  58  Me.  187,  4  Am.  Rep.  267. 

5.  Special  Trains.  — Wagner  v.  Missouri  Pac. 
R.  Co.,  97  Mo.  512. 
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duty  to  the  public,  a  refusal  to  perform  it  will  subject  carriers  to  an  action. 
Out  of  the  duty  to  carry  springs  a  license  to  every  person,  having  no  notice  to 
keep  off,  to  go  upon  the  carrier's  conveyance ;  but  with  such  notice,  the 
license  is  withdrawn,  and,  whether  rightful  or  wrongful,  such  right  cannot  be 
enforced  vi  et  armis.    The  remedy  of  a  person  so  aggrieved  is  by  action.1 

4.  Duty  to  Protect  Passengers  —  a.  In  General.  —  It  is  the  duty  of  a  carrier 
of  passengers  to  protect  its  passengers  from  injury,  violence,  insult,  and  ill- 
treatment,  from  whatever  source  arising,  whether  at  the  hands  of  its  servants, 
other  passengers,  or  third  persons.58 

b.  FROM  Its  Servants  —  (i)  General  Doctrine. — The  cases  in  which  the 
liability  of  a  carrier  arising  from  its  failure  to  protect  passengers  from  injuries 
occasioned  by  the  tortious  acts  of  its  servants  is  discussed  are  not  always 
either  clear  or  harmonious.  As  will  be  readily  seen,  the  decision  of  these 
cases  must  necessarily  often  depend  upon  the  facts  and  circumstances  thereof. 

General  Doctrine  of  Agency  Applied.  —  It  has  been  frequently  held  that  a  carrier 
of  passengers  is  liable  for  the  tortious  acts  of  its  servants,  even  though  wilful 
■or  malicious,  if  done  within  the  scope  of  their  employment,  this  being  the 
generally  accepted  doctrine  upon  this  question  wherever  the  relation  of  princi- 
pal and  agent  or  master  and  servant  exists,  and  not  being  peculiar  to  carriers 
of  passengers.3 


1.  Passenger's  Remedy. —  North  Chicago  St. 
R.  Co.  v.  Olds,  40  111.  App.  421 ;  Lake  Erie,  etc., 
R.  Co.  v.  Acres,  108  Ind.  548,  28  Am.  &  Eng. 
R.  Cas.  112.  See  appropriate  subdivisions  of 
this  title. 

Reason  of  Rule. —  In  Chicago,  etc.,  R.  Co.  v. 
Griffin,  68  111.  499,  it  is  said  that  "  it  is  due  to 
good  order  and  the  comfort  of  the  other  pass- 
engers that  he  [the  aggrieved  passenger] 
•should  submit  for  the  time  being,  and  redress 
his  grievances,  whatever  they  may  be,  by  a 
civil  action.  A  party  will  be  entitled  to  quite 
as  much  damage  for  any  wrong  or  injury 
quietly  endured,  as  if  violently  resisted;  in- 
deed, the  policy  of  the  law  ought  to  be  to 
award  him  a  higher  measure  of  damages." 

2.  Passengers  Must  be  Protected  —  United 
States. — Gallena  v.  Hot  Springs  R.  Co.,  13 
Fed.  Rep.  116;  Pendleton  v.  Kinsley,  3  Cliff. 
'(U.  S.)  416;  New  Jersey  Steamboat  Co.  v. 
Brockett,  121  U.  S.  637. 

Alabama. —  Lampkin  v.  Louisville,  etc.,  R. 
•Co.,  106  Ala.  287. 

Connecticut. —  Flint  v.  Norwich,  etc.,  Transp. 
'Co.,  34  Conn.  554. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Pillsbury, 
123  111.  9,  5  Am.  St.  Rep.  483. 

Kansas. —  Missouri,  etc.,  R.  Co.  v.  Weaver, 

16  Kan.  456;  Southern  Kansas  R.  Co.  v.  Rice, 
38  Kan.  398,  5  Am.  St.  Rep.  766. 

Kentucky. — Sherley  v.  Billings,  8  Bush 
'(Ky.)  147,  8  Am.  Rep.  451;  Winnegar  v.  Cen- 
tral Pass.  R.  Co.,  85  Ky.  547. 

Louisiana. —  Lafitte  v.  New  Orleans,  etc.,  R. 
Co.,  43  La.  Ann.  34. 

Maine. —  Goddard  v.  Grand  Trunk  R.  Co.,  57 
Me.  202,  2  Am.  Rep.  39. 

Massachusetts.  —  Bryant  v.  Rich,  106  Mass. 
180,  8  Am.  Rep.  311. 

Missouri. —  Farber  v.  Missouri  Pac.  R.  Co., 
116  Mo.  81;  Eads  v.  Metropolitan  R.  Co.,  43 
Mo.  App.  536. 

Alew  York. — Stewart  v.  Brooklyn,  etc.,  R. 
Co.,  90  N.  Y.  588,  43  Am.  Rep.  185;  Dwindle 
v.  New  York  Cent.,  etc.,  R.  Co.,  120  N.  Y.  117, 

17  Am.  St.  Rep.  611. 


North  Carolina. —  White  v.  Norfolk,  etc.,  R. 
Co.,  115  N.  Car.  631,  44  Am.  St.  Rep.  489. 

Texas. —  Dillingham  v.  Russell,  73  Tex.  47, 
15  Am.  St.  Rep.  753. 

West  Virginia.  —  Gillingham  v.  Ohio  River 
R.  Co..  35  W.  Va.  588,  29  Am.  St.  Rep.  827. 

See  the  titles  Baggage,  vol.  3,  p.  551;  and 
Sleeping  Car  Companies. 

3.  Carrier  Liable  for  Torts  of  Servant  within  the 
Scope  of  His  Employment  —  United  States. —  Mc- 
Guire  v.  Steamship  Golden  Gate,  1  McAll.  (U. 
S.)  104;  New  Jersey  Steamboat  Co.  v.  Brock- 
ett, 121  U.  S.  637;  Gallena  v.  Hot  Springs  R. 
Co.,  13  Fed.  Rep.  123. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Whit- 
man, 79  Ala.  328. 

Illinois. —  St.  Louis,  etc.,  R.  Co.  v.  Dalby, 
19  111.  363;  Loy  v.  The  Steamboat  F.  X. 
Aubury,  28  111.  412,  81  Am.  Dec.  292;  Chicago, 
etc.,  R.  Co.  v.  Bryan,  90  111.  126. 

Indiana.  —  Jefferson ville  R.  Co.  Rogers, 
38  Ind.  116,  10  Am.  Rep.  103;  Indianapolis, 
etc.,  R.  Co.  v.  Anthony,  43  Ind.  183;  Pitts- 
burgh, etc.,  R.  Co.  v.  Theobald,  51  Ind.  247; 
Citizens'  St.  R.  Co.  v.  Willoeby,  134  Ind.  563; 
Wabash  R.  Co.  v.  Savage,  no  Ind.  156. 

lotua. —  McKinley  v.  Chicago,  etc.,  R.  Co., 
44  Iowa  314,  24  Am.  Rep.  748. 

Kansas. —  Southern  Kansas  R.  Co.  v.  Hins- 
dale, 38  Kan.  507;  Atchison,  etc.,  R.  Co.  v. 
Henry,  55  Kan.  715. 

Louisiana. —  Block  v.  Bannerman,  10  La. 
Ann.  I;  Williams  v.  Pullman  Palace  Car  Co., 
40  La.  Ann.  417,  8  Am.  St.  Rep.  538. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Blocher,  27  Md.  277. 

Massachusetts. —  Ramsden  v.  Boston,  etc.,  R. 
Co.,  104  Mass.  117,  6  Am.  Rep.  200;  Coleman 
v.  New  York,  etc.,  R.  Co.,  106  Mass.  160; 
Krulevitz  v.  Eastern  R.  Co.,  140  Mass.  573,  143 
Mass.  228. 

Minnesota. —  Cain  v.  Minneapolis,  etc.,  R. 
Co.,  39  Minn.  297. 

Missouri. —  McGinnis  v.  Missouri  Pac.  R. 
Co.,  21  Mo.  App.  399;    Perkins  v.  Missouri, 
etc.,  R.  Co.,  55  Mo.  201;   Travers  v.  Kansas 
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Distinct  Doctrine  as  to  Carriers.  —  And  many  of  the  latest  and  best-considered 
cases  would  seem  to  go  further,  recognizing  a  distinct  rule  as  applicable  to  ear- 
ner-, of  passengers,  and  holding  them  liable  for  the  wilful  and  malicious  acts 
>'l  their  servants  or  agents  resulting  in  injuries  to  passengers,  whether  done  in 
the  line  of  their  employment  or  service,  or  not,  if  done  during  the  course  of 
the  discharge  of  their  duty  to  their  employers  which  relates  to  the  passengers.1 


Pac.  R.  Co.,  63  Mo.  421;  Brown  v.  Hannibal, 
etc.,  R.  Co.,  66  Mo.  589. 

.\VtW</. —  Quiglcy  v.  Central  Pac.  R.  Co., 
11  Ncv.  350,  21  Am.  Rep.  757. 

Ohio.  —  Pittsburg,  etc.,  R.  Co.  v.  Slusser, 
19  Ohio  St.  157;  Atlantic,  etc.,  R.  Co.  v. 
Dunn,  19  Ohio  St.  162,  2  Am.  Rep.  382;  Pass- 
enger R.  Co.  v.  Young,  21  Ohio  St.  518,  8  Am. 
Rep.  78. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Vandiver,  42  Pa.  St.  365,  82  Am.  Dec.  520. 

is. — Galveston,  etc.,  R.  Co.  v.  Donahoe, 
56  Tex.  162. 

Wisconsin.  —  Milwaukee,  etc.,  R.  Co.  v.  Fin- 
ney, 10  Wis.  388;  Bass  v.  Chicago,  etc.,  R.  Co., 
36  Wis.  450,  17  Am.  Rep.  495,  39  Wis.  636,  42 
Wis.  654;  Fick  v.  Chicago,  etc.,  R.  Co.,  68 
Wis.  469,  60  Am.  Rep.  878. 

See  the  titles  Agency,  vol.  1,  pp.  1156,  1157; 
and  Master  and  Servant. 

Forbidden  Acts.  —  It  has  been  decided  that  a 
carrier  was  liable  for  injuries  done  to  a  pass- 
enger by  a  servant  acting  within  the  scope  or 
general  course  of  his  employment,  although 
such  servant  was  acting  contrary  to  orders. 
Thus,  where  a  passenger  was  injured  in  a  col- 
lision caused  by  the  disobedience  of  an  en- 
gineer to  his  orders,  it  was  held  that  he  could 
recover.  Philadelphia,  etc.,  R.  Co.  v.  Derby, 
14  How.  (U.  S.)  468. 

And  so,  where  a  servant  of  a  railroad  com- 
pany who  was  forbidden  to  handle  luggage 
accidentally  dropped  a  pistol  which  he  was 
carrying  for  a  passenger,  and  injured  another 
passenger,  the  carrier  was  held  liable.  Heen- 
rich  v.  Pullman  Palace  Car  Co.,  20  Fed.  Rep. 
100,  18  Am.  &  Eng.  R.  Cas.  379. 

Particular  Act  Unauthorized.  —  A  carrier  is  re- 
sponsible for  injuries  wilfully  or  carelessly 
inflicted  upon  passengers  by  servants  engaged 
in  the  performance  of  duties  within  the  gen- 
eral scope  of  their  employment,  whether  the 
particular  act  was  or  was  not  authorized  by 
the  master.  The  question  in  such  cases  is 
whether  the  servant  was,  when  he  inflicted  the 
injury,  acting  within  the  line  of  his  duties, 
and  not  whether  the  particular  act  was 
authorized.  Louisville,  etc.,  R.  Co.  v.  Kelly, 
92  Ind.  371,  47  Am.  Rep.  149,  13  Am.  &  Eng. 
R.  Cas.  1. 

In  a  Few  of  the  Older  Decisions  it  has  been 
held  that  a  carrier  of  passengers  is  not  in  any 
case  liable  for  the  wilful  and  malicious  acts 
of  its  servants,  but  these  cases  do  not  accord 
with  the  great  weight  of  authority.  Sunday 
v.  Gordon,  1  B.  &  H.  Adm.  569;  Turner  v. 
North  Beach,  etc.,  R.  Co.,  34  Cal.  594;  Crocker 
v.  New  London,  etc.,  R.  Co.,  24  Conn.  249; 
McKeon  v.  Citizens'  R.  Co.,  42  Mo.  79,  43  Mo. 
405;  Hibbard  v.  New  York,  etc.,  R.  Co.,  15  N. 
Y.  455.  See  generally  the  title  Master  and 
Servant. 

1.  Special    Liability  of  the  Carrier — United 

States.  —  Pendleton  v.  Kinsley,  3  Cliff.  (U.  S.) 
416. 


R.  Co.  v.  Rector,. 
R.  Co.  v.  Barrett, 
.  Chicago,  etc.,  R. 


Billings,    8  Bush 
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Illinois.  —  Wabash,  etc., 
104  111.  296;  Chicago,  etc. 
16  111.  App.  17;  Coggins  1 
Co.,  18  111.  App.  620. 

Kentucky.  —  Sherley  v. 
(Ky.)  147,  8  Am.  Rep.  451;  Winnegar  v.  Cen- 
tral Pass.  R.  Co.,  85  Ky.  547. 

Maine.  —  Goddard  v.  Grand  Trunk  R.  Co., 
57  Me.  202,  2  Am.  Rep.  39;  Hanson  v.. 
European,  etc.,  R.  Co.,  62  Me.  84,  16  Am. 
Rep.  404. 

Massachusetts.  —  Bryant  v.  Rich,  106  Mass. 
180,  8  Am.  Rep.  311. 

Minnesota .  — ■  Conger  v.  St.  Paul,  etc.,  R. 
Co.,  45  Minn.  207. 

Missouri.  —  Malecek  v.  Tower  Grove,  etc., 
R.  Co.,  57  Mo.  17;  Randolph  v.  Hannibal, 
etc.,  R.  Co.,  18  Mo.  App.  609. 

Tennessee.  —  Springer  Transp.  Co.  v.  Smith, 
16  Lea  (Tenn.)  498. 

Texas.  —  Dillingham  v.  Anthony,  73  Tex. 
47;  International,  etc.,  R.  Co.  v.  Kentle,  (Tex. 
1883)  16  Am.  &  Eng.  R.  Cas.  337. 

West  Virginia.  —  Ricketts  v.  Chesapeake, 
etc.,  R.  Co.,  33  W.  Va.  433,  25  Am.  St.  Rep. 
901;  Gillingham  v.  Ohio  River  R.  Co.,  35  W. 
Va.  588,  29  Am.  St.  Rep.  827. 

See  also  the  cases  set  out  in  detail,  immedi- 
ately following. 

General  Rule  as  to  Master  and  Servant  Inap- 
plicable. —  In  Houston,  etc.,  R.  Co.  v.  Wash- 
ington, (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
719,  the  court  said:  "And  it  [a  carrier  of  pass- 
engers] cannot  invoke  the  rule  that  the  master 
is  not  liable  for  an  injury  resulting  from  the 
wilful  and  malicious  acts  of  his  agent  not 
done  in  the  course  of  his  employment;  that 
rule  does  not  apply  when  the  injury  is  inflicted 
upon  a  passenger  by  the  carrier's  servant." 

Liable  for  Acts  Without  the  Scope  of  Employ- 
ment. —  Where  a  passenger  who  has  bought  a 
ticket  and  is  on  his  way  to  take  the  train  is- 
assaulted  and  beaten  by  a  gateman  in  the  em- 
ploy of  the  railroad  company,  he  may  recover 
damages.  Gavin,  J.,  delivering  the  opinion 
of  the  court,  said:  "  One  of  the  prime  duties 
resting  upon  a  railroad  company  is  to  protect 
its  passengers  from  assaults  and  injuries  by 
its  servants;  nor  does  the  question  of  its 
liability  for  a  breach  of  this  duty  depend  upon 
whether  or  not  the  servant  in  the  performance 
of  the  act  is  within  the  scope  of  his  employ- 
ment." Indianapolis  Union  R.  Co.  v.  Cooper, 
6  Ind.  App.  202. 

It  is  the  duty  of  a  common  carrier  not  only 
to  carry  its  passengers  safely,  but  to  protect 
them  from  ill-treatment  from  its  servants, 
other  passengers,  and  intruders,  and  it  is  liable 
for  an  injury  or  ill-treatment  committed  by  its 
servants,  whether  in  the  line  of  their  employ- 
ment or  not.  White  v.  Norfolk,  etc.,  R.  Co., 
115  N.  Car.  631,  44  Am.  St.  Rep.  489. 

Malicious  and  Wanton  Acts.  —  The  carrier  is 
responsible  for  the  malicious  and  wanton  acts 
of  its  servant  to  a  passenger,  whether  done  in 
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Ground  for  This  Doctrine.  —  The  ground  upon  which  the  cases  which  recognize 
this  doctrine  proceed  is,  that  the  carrier,  as  a  part  of  its  contract  of  carriage,  is 
bound  to  protect  the  passenger  from  all  tortious  acts  of  its  servants,  and  that 
for  a  breach  of  this  contract,  however  occasioned,  a  passenger  may  recover.1 

Doctrine  Denied. —  But,  on  the  other  hand,  it  has  been  expressly  held  that 
unless  the  wilful  or  malicious  act  was  done  within  the  scope  of  the  employ- 
ment of  the  servants  of  the  carrier,  no  recovery  can  be  had  for  an  injury  result- 
ing therefrom.* 


the  line  of  his  employment  or  service,  or  not, 
if  done  during  the  course  of  the  discharge  of 
his  duty  to  the  master  which  relates  to  the 
passenger.  For  the  carrier  owes  the  passenger, 
as  before  stated,  not  only  carriage,  but  pro- 
tection also,  and  if  he  furnishes  a  servant 
who.  instead  of  protecting,  insults  or  assaults 
or  beats  the  passenger,  he  has  directly  failed 
in  his  duty  to  the  passenger.  Eads  v.  Metro- 
politan St.  R.  Co.,  43  Mo.  App.  536. 

Female  Passenger  Kissed. —  In  Craker  v.  Chi- 
cago, etc.,  R.  Co.,  36  Wis.  657,  it  was  held  that 
a  female  passenger  who  had  been  kissed  by 
the  conductor  could  recover  damages  from  the 
railroad  company  in  whose  employ  the  con- 
ductor was.  Ryan,  C.  J.,  delivering  the  opin- 
ion of  the  court,  said:  "  But  we  need  not 
pursue  the  subject.  For,  however  that  may 
be  in  general,  there  can  be  no  doubt  of  it  in 
those  employments  in  which  the  agent  per- 
forms a  duty  of  the  principal  to  third  persons, 
as  between  such  third  persons  and  the  princi- 
pal. Because  the  principal  is  responsible  for 
the  duty,  and  if  he  delegate  it  to  an  agent, 
and  the  agent  fail  to  perform  it,  it  is  immate- 
rial whether  the  failure  be  accidental  or  wil- 
ful, in  the  negligence  or  in  the  malice  of  the 
agent;  the  contract  of  the  principal  is  equally 
broken  in  the  negligent  disregard,  or  in  the 
malicious  violation,  of  the  duty  by  the  agent. 
It  would  be  cheap  and  superficial  morality  to 
allow  one  owing  a  duty  to  another  to  commit 
the  performance  of  his  duty  to  a  third,  with- 
out responsibility  for  the  malicious  conduct  of 
the  substitute  in  performance  of  the  duty.  If 
one  owe  bread  to  another  and  appoint  an  agent 
to  furnish  it,  and  the  agent  of  malice  furnish 
a  stone  instead,  the  principal  is  responsible  for 
the  stone  and  its  consequences.  In  such 
cases,  malice  is  negligence.  Courts  are  gen- 
erally inclining  to  this  view,  and  this  court 
long  since  affirmed  it." 

Passenger  Struck  by  a  Brakeman.  —  Where  a 
passenger  was  struck  in  the  face  with  a  lan- 
tern by  a  brakeman  whom  he  had  accused  of 
stealing  his  watch,  it  was  held  that  the  passen- 
ger might  recover  from  the  railroad  company. 
Pillsbury,  J.  said:  "  It  is  undoubtedly  true, 
that  where  the  employee  goes  outside  of  the 
line  of  his  employment,  and  for  purposes  of 
his  own  inflicts  an  injury  upon  the  person  of 
one  who  has  no  claim  upon  the  employer  aris- 
ing out  of  any  special  relation  existing  be- 
tween them,  being  a  stranger  to  the  master, 
the  principle  contended  for  is  properly  applied 
and  has  ever  been  enforced  as  a  rule  of  the 
common  law,  but  it  does  not  appear  to  us  that 
it  should  be  extended  so  as  to  embrace  a  case 
where  the  employee  of  a  common  carrier  en- 
gaged in  operating  the  train  commits  a  tort 
upon  a  passenger  upon  such  train.    In  every 


contract  for  carriage  the  carrier  undertakes, 
not  only  that  the  utmost  vigilance,  care,  and 
skill  shall  be  exercised  to  safely  transport  the 
passenger  to  his  destination,  but  that  during 
the  passenger's  transit  he  shall  be  treated 
humanely,  and  protected  from  all  dangers 
from  whatever  source  arising  so  far  as  the 
efforts  of  the  carrier  or  his  servants  can  be 
made  available  for  the  protection  of  such  pas- 
senger." Chicago,  etc.,  R.  Co.  v.  Flexman,  9 
111.  App.  250. 

1.  See  the  cases  in  the  note  immediately  pre- 
ceding. 

Liability  Arises  from  Breach  of  Obligation.  — 

In  Pendleton  v.  Kinsley,  3  Cliff.  (U.  S.)  416,  it 
was  held  that  the  owner  of  a  steamboat  was 
liable  in  an  action  for  damages  to  a  passenger 
who  had  been  assaulted  by  the  clerk  of  the 
steamer  after  a  dispute  about  the  payment  of 
said  passenger's  fare.  Clifford,  J.,  delivering 
the  opinion  of  the  court,  said:  "  Most  of  the 
recent  cases  in  which  the  principle  involved  in 
such  a  controversy  is  considered,  proceed  upon 
the  ground  that  where  the  misconduct  of  an 
agent  causes  a  breach  of  the  obligation  or  con- 
tract of  the  principal,  then  the  principal  is  lia- 
ble in  an  action  to  the  injured  party,  whether 
such  misconduct  be  wilful  or  malicious,  or 
merely  negligent;  and  it  would  seem  that  it 
must  be  so,  as  the  cause  of  action  arises  from 
the  breach  of  the  obligation,  and  if  so,  it  can- 
not make  any  difference  whether  the  breach 
was  occasioned  by  the  act  of  the  principal  or 
of  his  employees.  Qui  facit  per  aliutn  facit 
per  se." 

Passenger  May  Sue  Either  upon  the  Contract  or 
in  Tort. —  In  Chicago,  etc.,  R.  Co.  v.  Barrett, 
16  111.  App.  17,  the  court  said:  "  And,  not 
only  this,  but  in  every  such  contract  of  car- 
riage, there  is  a  stipulation  implied  by  the  law 
that  the  passenger  shall  be  humanely  treated, 
and  a  guarantee  that  the  servants  of  the  car- 
rier, engaged  in  the  performance  of  their  mas- 
ter's contract,  shall  not  unjustifiably  assault 
or  beat  him  or  otherwise  maltreat  him  while 
the  master  sustains  such  contract  relations  to 
him.  *  *  *  This  obligation,  arising  from 
the  contract  of  carriage  implied  by  law,  is 
the  same  as  the  duty  imposed  upon  the  carrier 
by  the  common  law,  and  co-extensive  with  it; 
hence  for  a  breach  of  duty  the  passenger  may 
sue  upon  the  contract,  or  in  tort  as  for  a 
breach  of  duty." 

2.  Doctrine  Denied. —  Emerson  v.  Niagara 
Nav.  Co.,  2  Ont.  Rep.  528;  Cunningham  v. 
Seattle  Electric  R.,  etc.,  Co.,  3  Wash.  471. 

For  New  York  cases  to  this  effect,  see  the 
note  following. 

Passenger   Assaulted.  —  When    a  passenger 
was  violently  assaulted  and  beaten  by  a  serv- 
ant of  a  railroad  who  had  general  charge  and 
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New  York  Doctrine.  —  The  cases  upon  this  subject  in  this  state  are  quite 
numerous,  and  apparently  very  conflicting ;  but  upon  examination  it  will  be 
seen  that  as  a  rule  the  earlier  cases  apply  the  general  doctrine  of  agency,  while 
the  later  cases  approve  the  doctrine  which  recognizes  the  special  liability  of  a 
carrier  of  passengers.1 


control  of  the  car  in  which  said  passenger  had 
taken  a  seat,  it  was  held  that  the  railroad  com- 
pany was  not  liable.  Frazer,  J.,  in  delivering 
the  opinion  of  the  court,  said:  "  It  is  not  to 
be  understood,  however,  that  the  master  is 
never  liable  for  the  wilful  and  malicious  acts 
of  the  servant  unless  he  has  directed  those 
specific  acts  to  be  done.  The  rule  is  not  so 
broad  as  that.  If  the  act  of  the  servant  com- 
plained of  was  necessary  to  be  done  to  accom- 
plish the  purpose  of  the  servant's  employment 
—  if  it  was  essential  as  a  means  to  attain  the 
end  directed  by  the  master,  and  was  intended 
for  that  purpose,  then  it  was  implied  in  the 
employment,  and  the  master  is  liable,  though 
the  servant  may  have  executed  it  wilfully  and 
maliciously.  But  when  it  is  unnecessary  to 
the  performance  of  the  master's  service,  and 
not  really  intended  for  that  purpose,  but  is 
committed  by  the  servant  merely  to  gratify  his 
own  malice,  though  under  pretense  of  ex- 
ecuting his  employment,  it  is  not  done  to 
serve  the  master,  and  is  not,  in  fact,  within 
the  scope  of  the  employment,  and  the  master 
is,  therefore,  not  liable."  Evansville,  etc.,  R. 
Co.  v.  Baum,  26  Ind.  70.  But  this  case  does 
not  seem  to  be  recognized  as  stating  the  correct 
•doctrine  even  in  this  jurisdiction.  Indianapo- 
lis Union  R.  Co.  v.  Cooper,  6  Ind.  App.  202. 

Passenger  Assaulted  While  Checking  His  Bag- 
gage. —  Where  a  passenger  was  struck  with  a 
hatchet  by  a  servant  of  the  railroad,  whose 
duty  it  was  to  check  trunks,  in  consequence  of 
abuses  and  insulting  remarks  made  by  the 
passenger  to  said  servant,  it  was  held  that 
the  railroad  company  was  not  liable,  upon  the 
ground  that  the  act  of  the  servant  in  thus 
assaulting  the  passenger  was  not  within  the 
scope  of  his  employment.  Little  Miami  R. 
Co.  v.  Wetmore,  19  Ohio  St.  no,  2  Am.  Rep. 
373- 

It  Would   Seem  to  be  the  Rule  in  England 

that  no  liability  is  incurred  by  a  carrier  when 
a  passenger  is  injured  by  the  wilful  or  mali- 
cious tort  of  its  servant  unless  he  was  acting 
within  the  scope  of  his  employment.  Bayley 
v.  Manchester,  etc.,  R.  Co.,  L.  R.  8  C.  P.  148, 
42  L.  J.  C.  P.  78,  28  L.  T.  N.  S.  366,  affirming 
L.  R.  7  C.  P.  415;  Seymour  v.  Greenwood,  7 
H.  &  N.  355,  affirming  6  H.  &  N.  359;  Moore 
v.  Metropolitan  R.  Co.,  L.  R.  8  Q.  B.  36;  Roe  v. 
Birkenhead,  etc.,  R.  Co.,  7  Exch.  36;  Goff  v. 
Great  Northern  R.  Co.,  3  El.  &  El.  672,  107 
E.  C.  L.  672;  Poulton  v.  London,  etc.,  R.  Co., 
L.  R.  2  Q.  B.  534;  Edwards  v.  London,  etc., 
R.  Co.,  L.  R.  5  C.  P.  445;  Allen  v.  London, 
etc.,  R.  Co.,  L.  R.  6  Q.  B.  65.  See  Eastern 
Counties  R.  Co.  v.  Broom,  6  Exch.  314; 
Walker  v.  South  Eastern  R.  Co.,  L.  R.  5  C.  P. 
640. 

1.  New  York  Cases.  —  In  Hibbard  v.  New 
York,  etc.,  R.  Co.,  15  N.  Y.  455,  it  was  held 
that  a  carrier  was  not  liable  for  the  wilful  or 
malicious  acts  of  its  servants,  and  that  a  pass- 
enger who  was  injured  by  the  use  of  exces- 


sive force  when  he  was  being  rightfully 
ejected  from  a  train  of  the  defendant's  could 
not  recover. 

In  Weed  v.  Panama  R.  Co.,  17  N.  Y.  362,  72 
Am.  Dec.  474,  damages  were  recovered  in  an 
action  against  a  carrier  where  it  appeared  that 
a  conductor  in  charge  of  one  of  the  defend- 
ant's trains  wilfully  detained  it  and  thus 
caused  injury  to  the  health  of  a  female  pass- 
enger. 

In  Sanford  v.  Eighth  Ave.  R.  Co.,  23  N.  Y. 
343,  80  Am.  Dec.  286,  the  defendant  was  held 
liable  in  damages  for  the  death  of  a  passenger 
who  was  violently  ejected  from  the  car  while 
in  motion,  by  the  conductor,  because  he  re- 
fused to  pay  his  fare,  on  the  ground  that  on  a 
previous  day  he  had  paid  a  fare  without  being 
carried  to  his  destination. 

In  Higgins  v.  Watervliet  Turnpike,  etc., 
Co.,  46  N.  Y.  23,  7  Am.  Rep.  293,  explaining 
Hibbard  v.  New  York,  etc.,  R.  Co.,  15  N.  Y. 
455,  a  passenger  was  allowed  to  recover  where 
he  was  thrown  from  a  train  by  a  servant  of  the 
carrier,  who  claimed  that  he  was  drunk  and 
disorderly.  Followed  in  Jackson  v.  Second 
Ave.  R.  Co.,  47  N.  Y.  274,  7  Am.  Rep.  448. 

In  Peck  v.  New  York  Cent.,  etc.,  R.  Co.,  70 
N.  Y.  587,  following  the  last  named  case,  a 
passenger  who  was  injured  by  the  use  of  ex- 
cessive force  by  a  servant  who  was  removing 
him  from  one  car  to  another,  under  the  regu- 
lations of  the  carrier,  was  allowed  to  recover. 

In  Schultz  v.  Third  Ave.  R.  Co.,  46  N.  Y. 
Super.  Ct.  211,  89  N.  Y.  242,  a  boy  who  was 
pushed  from  the  car  by  a  conductor  before 
asking  him  for  his  fare,  because  he  made  an 
insulting  gesture,  was  allowed  to  recover. 

In  Flynn  v.  Central  Park,  etc.,  R.  Co.,  49  N. 
Y.  Super.  Ct.  81,  it  was  held,  where  the  con- 
ductor of  a  street  car  pushed  a  passenger  with 
whom  he  had  a  dispute  about  the  payment  of 
his  fare,  off  the  car,  that  the  carrier  was  liable, 
on  the  ground  that  such  act  was  within  the 
scope  of  the  conductor's  employment.  This 
case  cites  as  an  authority  Hoffman  v.  New 
York  Cent,  etc.,  R.  Co.,  87  N.  Y.  31,  41  Am. 
Rep.  337,  in  which  the  plaintiff  was  a  tres- 
passer, and  ignores  the  previously  decided 
cases  as  to  passengers. 

In  Parker  v.  Erie  R.  Co.,  5  Hun  (N.  Y.)  57, 
it  was  held  that  a  conductor  was  not  acting 
in  the  discharge  of  his  duty  when  he  used  in- 
sulting language  to  a  passenger,  and  that  for 
such  conduct  the  carrier  incurred  no  liability. 

In  Isaacs  v.  Third  Ave.  R.  Co.,  47  N.  Y. 
122,  7  Am.  Rep.  418,  it  was  held  that  the  de- 
fendant was  not  liable  where  a  passenger  who 
requested  the  conductor  to  stop  a  street  car  in 
order  that  she  might  alight,  and  refused  to 
alight  until  a  full  stop  was  made,  was  thrown 
violently  from  the  car  and  injured.  Followed 
in  Molloy  v.  New  York  Cent,  etc.,  R.  Co.,  10 
Daly  (N.  Y.)  453. 

Cases  Recognizing  the  Special  Doctrine. — Where 
a  passenger  on  one  of  the  defendant's  street 
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(2)  Assaults  —  (a)  Liability.  —  The  liability  of  carriers  for  assaults  upon  their 
passengers  committed  by  their  servants  has  been  frequently  considered,  and 
recoveries  have  been  allowed  in  a  number  of  cases  differing  widely  in  their 
facts  and  circumstances. 

The  General  Principles  governing  this  question  have  been  previously  stated  in 
this  article,  and  it  is,  therefore,  only  necessary  to  treat  here  specific  applications.1 


cars  was  unjustifiably  attacked  and  beaten  by 
the  driver,  who  was  also  acting  as  the  con- 
ductor, because  said  passenger  interfered  to 
prevent  him  from  beating  a  newsboy  who  had 
gotten  upon  the  car,  it  was  held  that  the  de- 
fendant was  liable,  the  court  holding  that 
the  rule  relieving  a  master  from  liability  for  a 
malicious  injury  inflicted  by  a  servant  when 
not  acting  within  the  scope  of  his  employ- 
ment did  not  apply  as  between  a  common  car- 
rier of  passengers  and  a  passenger.  Stewart 
v.  Brooklyn,  etc.,  R.  Co.,  90  N.  Y.  588,  43 
Am.  Rep.  185,  distinguishing  Isaacs  v.  Third 
Ave.  R.  Co.,  47  N.  Y.  122,  7  Am.  Rep.  418, 
followed  in  Fisher  v.  Metropolitan  El.  R.  Co., 
34  Hun  (N.  Y.)  433;  Palmeri  v.  Manhattan  R. 
Co.,  133  N.  Y.  261,28  Am.  St.  Rep.  632,  affirm- 
ing 60  Hun  (N.  Y.)  579,  39  N.  Y.  St.  Rep.  23; 
Simonin  v.  New  York,  etc.,  R.  Co.,  36  Hun 
(N.  Y.)  214;  Lyons  v.  Broadway,  etc.,  R.  Co., 
(City  Ct.)  32  N.  Y.  St.  Rep.  232;  Hepworth  v. 
Union  Ferry  Co.,  62  Hun  (N.  Y.)  257. 

In  an  action  brought  against  a  railroad  com- 
pany by  a  passenger  who  had  been  assaulted 
by  one  of  the  company's  servants,  the  court 
said:  "  The  idea  that  the  servant  of  a  carrier 
of  persons  may,  in  the  intervals  between  ren- 
dering personal  services  to  the  passenger  for 
his  accommodation,  assault  the  person  of  the 
passenger,  destroy  his  consciousness,  and  dis- 
able him  from  further  pursuit  of  his  journey, 
is  not  consistent  with  the  duty  that  the  carrier 
owes  to  the  passenger,  and  is  little  less  than 
monstrous.  While  this  general  duty  rested 
upon  the  defendant  to  protect  the  person  of 
the  passenger  during  the  entire  performance 
of  the  contract,  it  signifies  but  little  or  nothing 
whether  the  servant  had  or  had  not  completed 
the  temporary  or  particular  service  he  was 
performing,  or  had  completed  the  performance 
of  it,  when  the  blow  was  struck.  That  blow 
was  given  by  a  servant  of  the  defendant  while 
the  defendant  was  performing  its  contract  to 
carry  safely  and  to  protect  the  person  of  the 
plaintiff,  and  was  a  violation  of  such  contract." 
Dwindle  v.  New  York  Cent.,  etc.,  R.  Co.,  120 
N.  Y.  117,  17  Am.  St.  Rep.  611,  following 
Stewart  v.  Brooklyn,  etc.,  R.  Co.,  90  N.  Y. 
588,  43  Am.  Rep.  185. 

Where  a  passenger  was  assaulted  and  in- 
jured by  a  servant  of  a  carrier  because  he 
leaped  on  the  rear  platform  of  a  car,  in  viola- 
tion of  the  carrier's  rule,  it  was  held  that  the 
carrier  was  liable.  Smith  v.  Manhattan  R. 
Co.,  (C.  PI.)  45  N.  Y.  St.  Rep.  865. 

1.  Liability  of  Carrier  for  Assaults  —  Illinois.  — 
St.  Louis,  etc.,  R.  Co.  v.  Dalby,  19  111.  353. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Henry, 
55  Kan.  715. 

Louisiana.  —  Block  v.  Bannerman,  10  La. 
Ann.  1;  Williams-'.  Pullman  Palace  Car  Co., 
40  La.  Ann.  417,  8  Am.  St.  Rep.  538. 

New  York.  —  Priest  v.  Hudson  River  R. 
Co..  40  How.  Pr.  (N.  Y.  Super.  Ct.)  456;  Hig- 
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gins  v.  Watervliet  Turnpike,  etc.,  Co.,  46  N. 
Y.  23,  7  Am.  Rep.  293;  Peck  v.  New  York 
Cent.,  etc.,  R.  Co.,  70  N.  Y.  587;  Flynn  v.  Cen- 
tral Park,  etc.,  R.  Co.,  49  N.  Y.  Super.  Ct.  81; 
Stewart  v.  Brooklyn,  etc.,  R.  Co.,  90  N.  Y.  588, 
43  Am.  Rep.  185;  Fisher  v.  Metropolitan  El. 
R.  Co.,  34  Hun  (N.  Y.)  433;  Simonin  v.  New 
York,  etc.,  R.  Co.,  36  Hun  (N.  Y.)  214;  Palmeri 
v.  Manhattan  R.  Co.,  133  N.  Y.  261,  28  Am.  St. 
Rep.  632,  affirming  60  Hun  (N.  Y.)  579,  39  N. 
Y.  St.  Rep.  23. 

Ohio.  —  Pittsburg,  etc.,  R.  Co.  v.  Slusser,  19 
Ohio  St.  157;  Passenger  R.  Co.  v.  Young,  21 
Ohio  St.  518,  8  Am.  Rep.  78. 

Pennsylvania.  —  Sharrer  v.  Paxson,  171  Pa. 
St.  26. 

Texas.  —  Dillingham  v.  Anthony,  73  Tex. 
47;  Texas,  etc.,  R.  Co.  v.  Edmond,  (Tex.  Civ. 
App.  1895)  29  S.  W.  Rep.  518. 

Washington.  —  Cunningham  v.  Seattle  Elec- 
tric, etc.,  R.  Co.,  3  Wash.  471. 

See  the  preceding  subdivisions  under  this 
section  —  Duty  to  Protect  Passengers. 

Duty  of  the  Carrier  Discussed.  —  Where  it  ap- 
peared that  a  brakeman  who  was  acting  as 
conductor,  abused  a  passenger  in  coarse,  pro- 
fane, and  grossly  insulting  language,  called 
him  a  liar  and  threatened  to  split  his  head 
open,  because,  as  he  alleged,  said  passenger 
had  not  paid  his  fare,  when,  as  a  matter  of 
fact,  the  fare  had  been  paid,  it  was  held  that 
the  company  was  liable  to  an  action  for  dam- 
ages. Walton,  J.,  delivering  the  opinion  of 
the  court,  said:  "  The  carrier's  obligation  is 
to  carry  his  passenger  safely  and  properly,  and 
to  treat  him  respectfully,  and  if  he  intrusts  the 
performance  of  this  duty  to  his  servants,  the 
law  holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.  The  law  seems 
to  be  now  well  settled  that  the  carrier  is 
obliged  to  protect  his  passenger  from  violence 
and  insult,  from  whatever  source  arising.  He 
is  not  regarded  as  an  insurer  of  his  passenger's 
safety  against  every  possible  source  of  danger; 
but  he  is  bound  to  use  all  such  reasonable  pre- 
cautions as  human  judgment  and  foresight  are 
capable  of,  to  make  his  passenger's  journey 
safe  and  comfortable.  1  He  must  not  only  pro- 
tect his  passenger  against  the  violence  and 
insults  of  strangers  and  co-passengers,  but  a 
fortiori,  against  the  violence  and  insults  of  his 
own  servants.  If  this  duty  to  the  passenger 
is  not  performed,  if  this  protection  is  not  fur- 
nished, but,  on  the  contrary,  the  passenger  is 
assaulted  and  insulted,  through  the  negligence 
or  the  wilful  misconduct  of  the  carrier's  serv- 
ant, the  carrier  is  necessarily  responsible." 
Goddard  v.  Grand  Trunk  R.  Co.,  57  Me.  202, 
2  Am.  Rep.  39,  approved  and  followed  in  Sher- 
ley  v.  Billings,  8  Bush  (Ky.)  147,  8  Am.  Rep. 
451,  where  a  passenger  whose  eye  was  put  out 
by  a  servant  of  a  carrier  was  allowed  to  recover. 

A  Carrier  Is  Liable  for  Fraudulent  as  Well  as 
Negligent   Acts,  —  In  New  Jersey  Steamboat 
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Illustrations.      Thus  a  passenger  wh< 

Co.  v.  Brockctt,  121  U.  S.  637,  where  it  ap- 
peared that  the  plaintiff  (a  passenger)  was 
assaulted  and  roughly  used  by  the  servants  of 
the  defendant  because  he  was  occupying  a 
different  place  on  the  vessel  from  that  con- 
tracted for  under  the  terms  of  his  ticket,  it 
was  held  that  the  plaintiff  might  recover. 
Harlan,  J.,  delivering  the  opinion  of  the  court, 
said:  "  The  plaintiff  was  entitled,  in  virtue 
of  that  contract,  to  protection  against  the  mis- 
conduct or  negligence  of  the  carrier's  servants. 
Their  misconduct  *  *  *  whilst  transacting  the 
company's  business,  and  when  acting  within 
the  general  scope  of  their  employment,  is,  of 
necessity,  to  be  imputed  to  the  corporation, 
which  constituted  them  agents  for  the  perform- 
ance of  its  contract  with  the  passenger." 

Assaults  Committed  by  Brakemen.  —  In  several 
cases  it  has  been  held  that  a  passenger  can 
recover  damages  if  assaulted,  insulted,  or  ill- 
treated  by  a  brakeman  engaged  in  the  manage- 
ment of  a  train  of  the  carrier.  Atlanta,  etc., 
R.  Co.  v.  Condor,  75  Ga.  51;  Chicago,  etc.,  R. 
Co.  v.  Williams,  55  111.  185,  8  Am.  Rep.  641; 
Chicago,  etc.,  R.  Co.  v.  Flexman,  103  111.  546; 
Terre  Haute,  etc.,  R.  Co.  v.  Jackson,  81  Ind. 
19;  McKinley  v.  Chicago,  etc.,  R.  Co.,  44  Iowa 
314,  24  Am.  Rep.  748;  Hanson  v.  European, 
etc.,  R.  Co.,  62  Me.  84,  16  Am.  Rep.  404;  Con- 
ger v.  St.  Paul,  etc.,  R.  Co.,  45  Minn.  207; 
Houston,  etc.,  R.  Co.  v.  Washington,  (Tex. 
Civ.  App.  1895)  30  S.  W.  Rep.  719;  Ricketts  v. 
Chesapeake,  etc.,  R.  Co.,  33  W.  Va.  433,  25 
Am.  St.  Rep.  901. 

Assaulted  by  a  Gateman.  —  The  plaintiff,  with- 
out any  fault  on  his  part,  was  prevented  from 
making  connection  with  the  train  on  which  his 
ticket  entitled  him  to  ride,  but  was  told  that  it 
would  be  accepted  upon  a  subsequent  train. 
On  his  way  to  this  train,  the  gate-keeper  in 
charge  of  the  gate  leading  thereto,  not  having 
been  informed  of  the  plaintiff's  right  to  use  his 
ticket,  refused,  in  accordance  with  his  general 
instructions,  to  let  the  plaintiff  pass,  and  when 
he  insisted  pushed  him  violently  back.  In 
an  action  to  recover  damages  for  this  assault, 
the  plaintiff  was  allowed  to  recover.  Wat- 
kins  v.  Pennsylvania  R.  Co.  (D.  C.  1892)  52 
Am.  &  Eng.  R.  Cas.  159. 

Passenger  Assaulted  Because  Mistaken  for  a 
Bobber.  —  A  passenger  was  pointed  out  to  the 
conductor  in  charge  of  the  train  as  one  of 
three  robbers.  In  order  to  prevent  him,  as  he 
supposed,  from  robbing  his  fellow-passengers, 
the  conductor  committed  an  assault  upon  him. 
It  was  held  that  the  railroad  company  was 
liable.  Texas,  etc.,  R.  Co.  v.  Graves,  2  Tex. 
Unrep.  Cas.  306. 

Passenger  Knocked  from  a  Car.  —  A  street  rail- 
way company  was  held  liable  to  respond  in 
damages  where  a  passenger  who  offered  to  pay 
his  fare  was  knocked  off  the  car  by  the  driver 
and  run  over,  suffering  severe  injuries  from 
which  he  afterwards  died.  Winnegar  v.  Cen- 
tral Pass.  R.  Co.,  85  Ky.  547.  To  the  same 
effect  is  Citizens'  St.  R.  Co.  v.  Willoeby,  134 
Ind.  563. 

Baggage   Seized  for   Payment  of  Fare.  —  In 

Ramsden  v.  Boston,  etc.,  R.  Co.,  104  Mass. 
117,  6  Am.  Rep.  200,  it  was  held  that  a  railroad 
corporation  was  responsible  for  an  assault  and 


>se  teeth  were  kicked  out  by  the  mate  of 

battery  committed  by  the  conductor  of  one  of 
its  trains  upon  a  passenger  in  seizing  or  at- 
tempting to  seize  his  property  to  enforce  the 
payment  of  his  fare. 

But,  in  Emerson  v.  Niagara  Nav.  Co.,  2 
Ont.  Rep.  528,  it  was  held  that  no  liability 
was  incurred  where  a  porter,  by  the  direction 
of  the  purser  of  a  steamboat,  laid  hold  of  a 
valise  which  a  passenger  was  carrying,  and  at- 
tempted to  take  it  and  hold  it  for  his  fare,  and 
a  scuffle  ensued  in  which  the  passenger  was 
injured. 

The  Relation  of  Carrier  and  Passenger  Must 
Exist.  —  A  passenger  left  a  street  car,  when  it 
stopped  at  the  stables  of  the  car  company  for 
a  change  of  horses,  to  go  to  the  office  which 
was  near  by  for  the  purpose  of  reporting  the 
driver  of  said  car  who  had  used  abusive  and 
insulting  language  to  him.  He  intended,  as 
he  said,  to  return  to  the  car,  but  did  not  com- 
municate this  intention  to  the  driver,  who, 
seeing  him  going  toward  the  office,  left  his 
car  and  beat  the  passenger  with  an  iron  brake. 
It  was  held  that  the  carrier  was  not  liable,  as 
the  plaintiff  was  no  longer  a  passenger  at  that 
time  and  as  the  driver  was  not  acting  in  the 
line  and  scope  of  his  employment.  Central 
R.  Co.  v.  Peacock,  69  Md.  257,  9  Am.  St.  Rep. 
425.  Distinguished  in  Baltimore,  etc.,  R.  Co. 
v.  Barger,  80  Md.  23,  45  Am.  St.  Rep.  319,  in 
which  a  passenger  who  was  assaulted  by  a 
conductor,  while  on  the  train  of  a  railroad 
company,  was  allowed  to  recover. 

Carrier  Liable  for  an  Assault  Continued  at  Its 
Office.  —  In  Savannah  St.,  etc.,  R.  Co.  v.  Bryan, 
86  Ga.  312,  22  Am.  St.  Rep.  464  a  carrier  was 
held  liable  where  a  passenger  was  kicked  off 
a  car  by  one  of  the  employees  and  afterwards 
violently  assaulted  and  beaten  at  the  office  of 
said  carrier,  whither  he  had  immediately  gone 
to  make  a  complaint,  by  the  same  employee, 
who  arrived  there  about  the  same  time  that 
he  did.  The  court  said:  "  The  company  is 
responsible  for  the  unlawful  violence  and  mis- 
behavior of  its  employees,  both  on  the  cars  and 
at  the  office." 

Passenger's  Negligence  Will  Not  Justify  art 
Assault.  —  In  Wabash,  etc.,  R.  Co.  v.  Rector, 
104  111.  296,  it  was  held  that  a  railroad  com- 
pany was  liable  when  a  passenger  was  wan- 
tonly and  wilfully  assaulted  by  a  conductor 
with  whom  he  came  into  collision  while  at- 
tempting to  get  on  board  the  train  after  it 
was  moving  off.  The  court  said :  "  No  matter 
how  negligent  a  passenger  may  be  for  his 
safety,  that  would  not  warrant  the  infliction 
of  a  wilful  injury  by  a  railroad  employee." 

No  Defense  that  a  Certain  Class  of  Servants  Is 
Generally  a  Violent  Class.  —  In  Memphis,  etc., 
Packet  Co.  v.  Pikey,  142  Ind.  304,  where  a  pass- 
enger was  killed  by  the  mate  of  a  steamer,  it 
was  held  that  it  was  no  defense  to  show  that 
the  men  usually  employed  on  steamboats  be- 
longed to  a  quarrelsome,  violent,  and  fighting 
class. 

Where  Assailant  Not  a  Servant  of  the  Carrier. — 

Where  a  person  standing  upon  the  platform 
waiting  to  take  a  train  was  knocked  off  and 
robbed  by  some  one,  who  it  was  shown  was 
carrying  a  lantern  and  wearing  a  cap  with  let- 
ters on  it,  but  there  was  no  other  evidence  tend- 
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the  vessel  was  allowed  to  recover  damages.1  A  steamboat  company  was  held 
liable  when  a  passenger  was  assaulted  and  beaten  by  its  steward  and  other 
servants  because  he  interfered  in  a  quarrel  between  said  servants  and  a  fellow- 
passenger  about  the  payment  for  a  meal.2  When  a  person  purchasing  a 
ticket  was  assaulted  and  beaten  by  one  who  was  acting  temporarily  as  the 
agent  of  a  railroad  company,  in  consequence  of  a  dispute  about  the  amount  of 
change  due  such  person,  it  was  held  that  the  railroad  company  was  liable. 3 
And  a  passenger  who  was  drenched  with  water  by  the  servants  of  a  carrier 
was  allowed  to  recover  damages  from  the  carrier.4 

Georgia  statute.  —  In  Georgia  the  liability  of  the  master  for  both  the  negli- 
gent and  voluntary  torts  of  his  servants  is  expressly  declared  by  statute,  and 
under  this  statute  recoveries  for  assaults  upon  passengers  by  servants  of  car- 
riers have  been  allowed  in  several  cases.5 

(b)  Justification  —  Self-Defense.  —  If,  in  the  course  of  a  difficulty  with  a  pass- 
enger who  is  the  aggressor,  a  servant  of  the  carrier  in  self-defense  injures  the 
passenger,  no  liability  will  thereby  be  incurred  by  the  carrier.6 


ing  to  show  that  he  was  employed  by  the  rail- 
road company  in  any  capacity,  or  engaged  in 
any  service  for  the  company,  it  was  held  that 
the  railroad  company  was  not  liable.  The  court 
said:  "  As  there  is  no  evidence  in  the  rec- 
ord tending  to  show  that  the  assault  and  rob- 
bery grew  out  of  any  service  in  which  any 
employee  of  the  defendant  was  engaged,  or 
that  was  in  the  line  of  duty  of  any  employee 
of  the  defendant,  but  appears  to  have  been 
clearly  disconnected  therefrom,  the  judgment 
rendered  is  the  only  one  that  the  evidence  will 
support."  Sachrowitz  v.  Atchison,  etc.,  R. 
Co.,  37  Kan.  212. 

1.  Springer  Transp.  Co.  v.  Smith,  16  Lea 
(Tenn.)  498. 

2.  Bryant  v.  Rich,  106  Mass.  180,  8  Am. 
Rep.  311. 

3.  Kick  v.  Chicago,  etc.,  R.  Co.,  68  Wis.  469. 
60  Am.  Rep.  878. 

4.  Terre  Haute,  etc.,  R.  Co.  v.  Jackson,  81 
Ind.  19. 

5.  Georgia  Statute.  —  Section  2961,  Code  of 
Georgia  (1882),  provides  that  "  every  person 
shall  be  liable  for  torts  committed  by  his  wife, 
and  for  torts  committed  by  his  child,  or  serv- 
ant by  his  command,  or  in  the  prosecution  and 
within  the  scope  of  his  business,  whether  the 
same  be  by  negligence  or  voluntary." 

Construction  of  the  Statute  —  Passenger  Caused 
to  Jump  from  a  Train.  —  In  Gasway  v.  Atlanta, 
etc.,  R.  Co.,  58  Ga.  216,  the  plaintiff  was 
allowed  to  recover  damages  where  it  appeared 
that  he  was  abused  and  beaten  by  a  baggage 
master  in  the  employ  of  the  defendant,  to  whom 
he  applied  to  have  his  wife's  baggage  checked, 
and  that  a  conductor,  likewise  in  the  defend- 
ant's employ,  took  part  in  the  rencounter;  and 
where  it  further  appeared  that  at  a  subsequent 
time,  when  the  plaintiff  was  himself  a  passen- 
ger upon  one  of  the  defendant's  trains,  the 
same  conductor  threatened  to  shoot  him, 
thereby  causing  him  to  jump  from  the  train 
while  in  motion.  Jackson,  J.,  delivering  the 
opinion  of  the  court,  said:  "  On  the  whole  we 
think  that  the  true  principles  deducible  from 
our  own  code,  and  the  general  law,  and  the 
reason  and  spirit  thereof,  are  these:  first,  if  the 
conductor,  or  other  officer,  on  a  railroad  train, 
in  the  exercise  of  a  general  power  entrusted  to 
him  by  the  company,  in  respect  to  passengers, 
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clothed  with  authority  to  exact  pay  from  them, 
to  receive  their  tickets,  to  receive,  check,  and 
deliver  their  baggage,  to  supervise  their  con- 
duct, to  put  them  off  the  train  if  disorderly,  to 
care  for  their  reasonable  comfort  and  protec- 
tion; if  in  the  scope  and  range  of  such  busi- 
ness the  agent  act  in  a  manner  to  trespass 
upon  the  rights  of  passengers,  to  insult  or  mal- 
treat them,  to  assault  or  wound  or  beat  them, 
to  frighten  them  so  as  to  force  them  off  the 
cars  without  justifiable  excuse  or  reason,  we 
think  that  the  company  is  responsible  for  such 
tortious  conduct  of  its  agents  and  servants  act- 
ing where  it  put  them  to  use  discretion  and 
judgment,  and  within  the  business  it  entrusted 
especially  to  them." 

Called  from  the  Train  and  Beaten.  —  In  Pee  pies 
v.  Brunswick,  etc.,  R.  Co.,  60  Ga.  281,  it  was 
held  that  a  carrier  was  liable  when  it  was 
shown  that  a  passenger  was  called  out  of  the 
train  at  an  intermediate  station,  by  the  con- 
ductor in  charge  of  the  train,  and  assaulted. 

In  Western,  etc.,  R.  Co.  v.  Turner,  72  Ga. 
292,  the  passenger  was  allowed  to  recover  dam- 
ages, it  appearing  that  the  conductor  of  one  of 
the  defendant's  freight  trains  refused  in  insult- 
ing language  to  allow  the  passenger  to  ride  on 
his  train,  and  hit  him  with  a  lantern. 

In  Atlanta,  etc.,  R.  Co.  v.  Condor,  75  Ga. 
51,  where  a  passenger  in  attempting  to  pass 
from  the  first-class  coach  in  which  he  had 
been  sitting,  to  the  smoking  car  in  which  he 
had  left  his  baggage,  was  insulted  and 
assaulted  by  a  brakeman  upon  the  train,  it 
was  held  that  the  carrier  was  liable. 

In  East  Tennessee,  etc..  R.  Co.  v.  Fleet- 
wood, 90  Ga.  23,  a  railroad  company  was  held 
liable  in  damages  where  it  was  shown  that  a 
conductor  in  its  employ  called  a  passenger 
upon  one  of  its  trains  insulting  names,  spat 
in  his  face,  and  assaulted  him. 

6.  Self-Defense.  —  Baltimore,  etc.,  R.  Co.  v. 
Barger,  80  Md.  23,  45  Am.  St.  Rep.  319. 

In  New  Orleans,  etc.,  R.  Co.  v.  Jopes,  142 
U.  S.  18,  where  there  was  testimony  tending 
to  show  that  the  plaintiff  approached  the  con- 
ductor with  an  open  knife  in  his  hand  and  in 
a  threatening  manner,  and  that  the  conductor, 
fearing  danger,  shot  and  wounded  the  plaintiff 
in  order  to  protect  himself,  it  was  held  that  the 
plaintiff  could  not  recover.  Brewer,  J.,  deliver- 
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Altercation  Provoked  by  Passenger.  — ■  And  passengers  have  been  denied  recoveries 
where  by  their  words  and  conduct  they  have  induced  the  servants  of  the 
company  to  inflict  the  injuries  complained  of,  though  said  servants  were  not 
fully  excusable.1  It  has  been  held  that  if  the  passenger  used  abusive  and 
insulting  language  to  a  servant  of  the  carrier,  thereby  provoking  an  assault, 
the  passenger  could  not  recover.2  In  several  well  considered  cases  it  has  been 
held  otherwise.3 


tng  the  opinion  of  the  court,  said:  "  If  this 
shooting  was  lawfully  done,  and  in  the  just 
exercise  of  the  right  of  self-defense,  there  was 
neither  misconduct  nor  negligence.  It  is  not 
every  assault  by  an  employee  that  gives  to  the 
passenger  a  right  of  action  against  the  carrier. 
Suppose  a  passenger  is  guilty  of  grossly  inde- 
cent language  and  conduct  in  the  presence  of 
lady  passengers,  and  the  conductor  forcibly 
removes  him  from  their  presence,  there  is  no 
misconduct  in  such  removal;  and,  if  only 
necessary  force  is  used,  nothing  which  gives 
to  the  party  any  cause  of  action  against  the 
carrier.  In  such  a  case,  the  passenger,  by  his 
own  misconduct,  has  broken  the  contract  of 
carriage,  and  he  has  no  cause  of  action  for  in- 
juries which  result  to  him  in  consequence 
thereof.  He  has  voluntarily  put  himself  in  a 
position  which  casts  upon  the  employee  both 
the  right  and  duty  of  using  force.  There  are 
many  authorities  which  in  terms  declare  this 
obligation  on  the  part  of  the  carrier,  and 
justify  the  use  of  force  by  the  employee,  al- 
though such  force,  reasonably  exercised,  may 
have  resulted  in  injury.  But  if  an  employee 
may  use  force  to  protect  other  passengers,  so 
he  may  to  protect  himself.  He  has  not 
forfeited  his  right  of  self-defense  by  assuming 
service  with  a  common  carrier;  nor  does  the 
common  carrier  engage  aught  against  the  ex- 
ercise of  that  right  by  his  employee."  See 
generally  the  title  Self-Defense. 

1.  Conduct  Justifying  Assault.  —  If  a  disor- 
derly passenger  defies  the  conductor,  draws  a 
pistol,  and  thereby  induces  the  conductor  to 
arm  himself  in  order  to  expel  him  from  the 
train,  and  if  after  expulsion  he  still  uses 
grossly  obscene  and  profane  language,  reek- 
ing with  insult,  on  which  a  mutual  combat 
with  pistols  ensues,  the  railroad  company  is 
not  liable  for  the  consequences,  though  the  ex- 
pelled passenger  is  wounded  in  the  conflict, 
even  if  the  conductor,  excited  by  danger  and 
irritated  by  insult,  be  not  fully  excusable  for 
the  shooting.  It  is  unjust  to  a  master  wrong- 
fully to  unfit  his  servant  for  exercising  the  care 
and  prudence  which  are  essential  in  guarding 
the  master's  interest  and  performing  the  serv- 
ant's duty.  Peavy  v.  Georgia,  R.  etc.,  Co.,  81 
Ga.  485. 

In  Harrison  v.  Fink,  42  Fed.  Rep.  787,  in 
which  the  above  case  is  quoted  with  approval, 
a  recovery  was  denied  a  passenger  under  the 
following  state  of  facts:  The  plaintiff  refused 
to  pay  the  amount  of  fare  demanded  by  the 
conductor,  who  then  told  him  that  he  must  get 
off  the  train;  the  plaintiff  refused,  and  the  con- 
ductor caught  hold  of  his  coat  for  the  purpose 
of  ejecting  him.  The  plaintiff  still  resisted, 
saying,  "  If  you  hurt  me,  I  will  kill  you;" 
thereupon  the  conductor  drew  a  pistol  and 
pointed  it  at  the  face  of  the  plaintiff,  at  the 
same  time  telling  the  other  passengers  in  the 


car  not  to  be  alarmed,  as  the  plaintiff  was  a 
coward. 

Personal  Difficulty.  —  In  Eads  v.  Metropolitan 
R.  Co.,  43  Mo.  App.  536,  the  court  said: 
"  We  need  not  say  what  the  rule  would  be 
where  a  passenger  begins  a  personal  quarrel 
with  the  carrier's  servant  over  matters  discon- 
nected from  the  service  and  thereby  provokes 
an  assault;  as  in  this  case  the  conductor  does 
not  appear  to  have  been  provoked  into  a  com- 
bat as  such,  as  though  with  an  enemy  or  one 
who  had  offended  him,  but  was  enforcing  the 
rules  of  the  company  for  disorderly  conduct. 
He  was  putting  plaintiff  off,  as  he  states,  for 
raising  disturbance  before  the  ladies.  *  *  *  If 
a  passenger  wantonly  offers  a  servant  a  per- 
sonal insult  and  the  servant  resents  it  on  the 
spot  in  a  personal  way,  without  reference  to  his 
duties  as  a  servant,  it  may  be  the  passenger 
thus  wantonly  bringing  about  the  assault  could 
not  complain  of  the  carrier,  whatever  were  the 
results." 

2.  Servant  Insulted  by  Passenger.  —  In  Scott 
v.  Central  Park,  etc.,  R.  Co.,  53  Hun  (N.  Y.) 
414,  where  a  passenger  was  assaulted  during 
the  course  of  an  altercation  with  the  driver  of 
one  of  the  defendant's  cars,  it  was  held  that  if 
it  was  shown  that  the  passenger  commenced 
the  altercation  with  the  driver,  using  language 
which  was  very  abusive,  insulting,  and  calcu- 
lated to  bring  about  a  personal  encounter, 
there  could  be  no  recovery.  The  court  said: 
"  It  is  undoubtedly  true  that  a  common  carrier 
of  passengers  undertakes  to  protect  passengers 
from  the  negligence  or  wilful  misconduct  of  its 
servants  while  engaged  in  performing  a  duty 
which  the  carrier  owed  to  the  passengers. 
But  it  has  not  as  yet  been  held  that,  where 
a  passenger  by  his  own  misbehavior  while 
being  transported,  has  provoked  a  personal 
encounter  between  himself  and  one  of  the  em- 
ployees of  the  carrier,  that  the  carrier  is  liable 
for  the  results.  It  may  be  true  that  the  use  of 
the  abusive  language  to  the  driver  did  not 
justify  the  assault,  as  far  as  the  driver  is  con- 
cerned, in  the  eyes  of  the  criminal  law;  but 
there  is  no  reason  for  holding  that  where  a 
passenger,  by  his  own  improper  and  insulting 
behavior  while  a  passenger  upon  the  road  of 
the  railway  company,  brings  upon  himself  an 
assault,  the  carrier  should  be  responsible." 
See  also  Wise  v.  Covington,  etc.,  St.  R.  Co., 
91  Ky.  537,  (Ky.  1896)  34  S.  W.  Rep.  894;  Little 
Miami  R.  Co.  v.  Wetmore,  19  Ohio  St.  no,  2 
Am.  Rep.  373. 

3.  Chicago,  etc.,  R.  Co.  v.  Flexman,  103  111. 
546;  Baltimore,  etc.,  R.  Co.  v.  Barger,  80  Md. 
23,  45  Am.  St.  Rep.  319. 

Mere  Words  Are  Not  a  Justification.  —  In  Cog- 
gins  v.  Chicago,  etc.,  R.  Co.,  iS  111.  App.  620, 
where  a  passenger  was  assaulted  by  a  con- 
ductor upon  a  railroad  train  in  consequence  of 
a  dispute  between  them,  in  the  course  of  which 
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Violation  of  Carrier's  Rules.  —  The  fact  that  a  passenger  has  violated  the  rules  of 
the  carrier  will  not  justify  a  servant  of  such  carrier  in  assaulting  him  nor 
relieve  the  carrier  from  liability  therefor.1 

Intoxicated  Passenger.  —  And  a  carrier  is  liable  if  one  of  its  servants  assaults 
and  beats  a  passenger,  though  the  passenger  is  intoxicated  and  has  treated 
the  servant  rudely.8 

(3)  Expulsion.  —  Even  where  a  passenger  is  for  any  reason  rightfully  ejected 
from  a  train  or  other  vehicle  of  a  carrier,  he  may  recover  damages  if  the  serv- 
ants of  the  carrier  use  excessive  force  or  insult  or  assault  such  passenger  while 
ejecting  him.3 


the  passenger  used  insulting  language  to  the 
conductor,  it  was  held  that  the  passenger  might 
recover.  The  court  said:  "  If  plaintiff  was  a 
passenger,  an  assault  made  upon  him  by  the 
conductor  in  the  employ  of  defendant  and 
while  plaintiff  was  such  passenger  on  its  train, 
would  render  the  company  liable,  and  no  de- 
fense under  such  circumstances  not  available 
to  the  conductor  would  avail  the  defendant. 
Mere  words  or  epithets,  however  opprobious, 
used  by  the  person  assaulted  to  his  assailant, 
will  not  justify  an  assault." 

"  The  remarks  of  one  or  more  of  the  passen- 
gers to  the  plaintiff  when  put  off  the  train  the 
first  time,  to  the  effect  that  his  ticket  was  good, 
and  to  get  back  on  the  train;  that  if  he  paid 
his  fare  the  conductor  would  probably  appro- 
priate it  to  his  own  use  —  were  uttered,  the 
conductor  himself  testifies,  without  any  exhi- 
bition or  threat  of  violence,  and,  however  irri- 
tating to  the  conductor,  constituted  no  justifi- 
cation or  excuse  for  his  subsequent  treatment 
of  the  plaintiff,  nor  for  his  menacing  with  a 
six-shooter  a  car  full  of  peaceable  passengers. 
Words,  however  irritating  or  opprobrious,  will 
not  justify  an  assault  by  one  under  no  special 
obligation  to  keep  the  peace;  much  less  will 
they  justify  an  assault  by  a  conductor,  who  is, 
by  virtue  of  his  position,  not  only  bound  to 
keep  the  peace  himself,  but  whose  duty  it  is  to 
maintain  peace  and  order  in  the  cars,  and  pro- 
tect the  passengers  in  his  charge  from  assaults 
and  violence."  Gallena  v.  Hot  Springs  R. 
Co.,  13  Fed.  Rep.  116. 

Assault  Not  Justified  by  Sneers  and  Contemptu- 
ous Gestures.  —  In  East  Tennessee,  etc.,  R.  Co. 
v.  Fleetwood,  90  Ga.  23,  where  it  appeared  that 
a  passenger  was  assaulted  and  otherwise 
roughly  treated  by  a  conductor,  it  was  held 
that  a  charge  of  the  court  to  the  effect  that 
sneers,  looks,  and  contemptuous  gestures 
would  not  justify  an  assault  by  a  conductor 
upon  a  passenger,  and  that  a  railroad  com- 
pany was  not  released  from  its  contract  guar- 
anteeing polite  and  courteous  treatment  to  a 
passenger  because  the  passenger  did  not  smile 
upon  the  conductor  and  because  he  wore  a 
frown,  was  not  erroneous. 

The  Servant  the  Aggressor.  —  In  Texas,  etc., 
R.  Co.  v.  Williams,  62  Fed.  Rep.  440,  it  was 
held  that  a  carrier  of  passengers  was  liable  for 
an  assault  committed  by  its  conductor  upon  a 
passenger,  although  the  conductor  was  insulted 
by  the  passenger,  if  the  insult  was  provoked 
by  abusive  language  spoken  by  the  conductor 
to  the  passenger. 

Burden  of  Proof  as  to  Provocation.  —  In  Bryan 
v.  Chicago,  etc.,  R.  Co.,  63  Iowa  464,  16  Am. 
&  F.ng.  R.  Cas.  335,  a  passenger  brought  an 


action  to  recover  damages  for  injuries  sus- 
tained from  insolent,  abusive,  and  offensive 
words  spoken  to  her  by  the  conductor.  The 
railroad  company  set  up  as  a  defense  that 
there  was  reasonable  ground  of  provocation 
on  the  part  of  the  'plaintiff.  The  court  held 
that  the  burden  of  proof  was  upon  the  defend- 
ant to  show  this  fact. 

1.  Violation  of  Rules  Not  a  Defense.  —  "  It  is 
the  duty  of  the  conductor,  and  other  em- 
ployees upon  a  train  of  cars,  to  treat  the  pass- 
engers with  civility,  and  to  abstain  from  all 
unnecessary  violence  towards  them.  It  is  also 
the  duty  of  passengers  to  observe  the  rules  and 
regulations  of  the  company,  and  to  conduct 
themselves  generally  so  as  not  to  invite  uncivil 
treatment,  nor  provoke  violence.  But  it  is 
not  true  that  disobedience  to  the  rules  of  the 
company  will  operate  as  a  license  to  the  em- 
ployees to  maltreat  a  passenger.  If  a  passen- 
ger persists  in  violating  the  reasonable  rules 
of  the  company,  after  notice  of  the  rules,  and 
a  request  to  him  not  to  act  contrary  to  them, 
the  carrier  will  have  a  right  to  rescind  the  con- 
tract for  his  conveyance,  and  refuse  to  carry 
him  further.  But  he  will  have  no  right  to 
maltreat  him  while  continuing  to  perform  the 
contract  for  his  conveyance.  Nor  is  it  true 
that  an  uncivil  word  by  a  passenger  at  the  be- 
ginning of  his  journey  will  justify  the  carrier's 
servants  in  treating  him  with  insolence  to  the 
end  of  it.  Nor  is  it  true  that  an  assault,  or 
resistance  to  the  performance  of  a  duty,  will 
justify  the  servant  in  pursuing  and  punishing 
the  passenger,  after  the  assault  or  the  resist- 
ance is  over.  If  he  does,  he  makes  the  carrier 
as  well  as  himself  liable  for  the  injury." 
Hanson  European,  etc.,  R.  Co.,  62  Me.  84, 
16  Am.  Rep.  404.  To  the  same  effect  is  Smith 
v.  Manhattan  R.  Co.,  (C.  PI.)  45  N.  Y.  St.  Rep. 
865. 

2.  Illinois  Cent.  R.  Co.  v.  Sheehan,  29  111. 
App.  90;  Texas,  etc.,  R.  Co.  v.  Edmond,  (Tex. 
Civ.  App.  1895)  29  S.  W.  Rep.  518. 

3.  Liable  for  Excessive  Violence  in  Ejecting  a 
Passenger.  —  Chicago,  etc.,  R.  Co.  !a  Bryan,  90 
III.  126;  Jeffersonville  R.  Co.  v.  Rogers,  38 
Ind.  116,  10  Am.  Rep.  103;  Indianapolis,  etc., 
R.  Co.  v.  Anthony,  43  Ind.  183;  Wabash  R. 
Co.  v.  Savage,  no  Ind.  156;  Moore  v.  Fitch- 
burg  R.  Corp.,  4  Gray  (Mass.)  465,  64  Am. 
Dec.  83;  Coleman  v.  New  York,  etc.,  R.  Co., 
106  Mass.  160;  Perkins  v.  Missouri,  etc.,  R. 
Co.,  55  Mo.  201;  Brown  v.  Hannibal,  etc.,  R. 
Co.,  66  Mo.  589;  Pennsylvania  R.  Co.  v.  Van- 
diver,  42  Pa.  St.  365,  82  Am.  Dec.  520;  For- 
dyce  v.  Beechcr,  2  Tex.  Civ.  App.  29.  See 
also  North  Chicago  City  R.  Co.  v.  Gastka,  128 
111.  613;  Brokaw  v.  New  Jersey  R.,  etc.,  Co., 
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1  . 1 1  Insult  ii)id  Abuse. — Indecent  and  abusive  language,  or  rude  and  insulting 
conduct,  on  the  part  of  the  servant  of  a  carrier,  will  entitle  a  passenger  to  recover 
damages. 1 

Female  Passengers.  —  And  to  a  female  passenger  a  carrier  owes  an  especial 
duty  to  protect  her  from  insult  and  abuse  on  the  part  of  its  servants.2 

(5)  False  Arrest  and  Imprisonment.  —  In  several  cases  brought  to  recover 
damages  for  the  false  arrest  or  imprisonment  of  a  passenger  at  the  instance  of 


32  N'.  J.  L.  32S,  90  Am.  Dec.  659;  Jardine  v. 
Cornell,  50  N.  J.  L.  485.  And  see  infra,  this 
title.  Ejection  of  Passengers ;  Damages. 

Violent  Removal  from  a  Train.  —  In  Seymour 
v.  Greenwood,  7  H.  &  N.  355,  affirming  a  H.& 
N.  359,  a  recovery  was  allowed  when  the 
guard  of  an  omnibus,  in  removing  a  passenger 
whom  he  supposed  to  be  drunk,  dragged 
him  violently  out  and  threw  him  on  the 
ground. 

In  Hayley  v\  Manchester,  etc.,  R.  Co.,  L.  R. 
8  C.  P.  148,  42  L.  J.  C.  P.  78,  28  L.  T.  N.  S. 
366,  affirming  L.  R.  7  C.  P.  415,  the  above  case 
is  followed,  and  a  railroad  company  was  held 
liable  where  a  passenger,  who  was  supposed 
by  a  porter  in  the  employ  of  the  company  to 
be  upon  the  wrong  train,  was  injured  by  being 
pulled  out  of  a  car  by  the  said  porter,  whose 
especial  duty  it  was  to  prevent  passengers 
from  making  mistakes  as  to  their  trains. 

Abusive  Language.  —  If  a  servant  of  the  car- 
rier uses  insulting  and  abusive  language  to  a 
passenger  while  putting  him  off  of  its  vehicle 
of  transportation,  he  may  recover  damages. 
Southern  Kansas  R.  Co.  v.  Hinsdale,  38  Kan. 
507;  McGinnis  v.  Missouri  Pac.  R.Co.,21  Mo. 
App.  399. 

Train  in  Motion.  —  If  a  passenger  is  injured 
by  being  ejected  from  a  moving  train,  the  car- 
rier is  liable.  Louisville,  etc.,  R.  Co.  v.  Whit- 
man, 79  Ala.  328;  Cain  v.  Minneapolis,  etc., 
R.  Co.,  39  Minn.  297;  Sanford  v.  Eighth  Ave. 
R.  Co.,  23  N.  Y.  343,  80  Am.  Dec.  286;  Myk- 
leby  v.  Chicago,  etc.,  R.  Co.,  39  Minn.  54,  34 
Am.  &  Eng.  R.  Cas.  387. 

A  passenger  was  put  off  a  railroad  train  be- 
cause the  conductor  thereof  held  that  his  ticket 
was  not  valid,  but  without  the  knowledge  of 
the  conductor  he  got  on  again,  upon  being 
assured  by  his  fellow-passengers  that  his 
ticket  was  all  right.  When  the  conductor  dis- 
covered this,  he  drew  a  pistol  upon  the  passen- 
ger and  forced  him  to  jump  from  the  train 
while  it  was  in  motion.  It  was  held  that  the 
railroad  company  was  liable  for  the  injury 
thus  sustained.  Gallena  v.  Hot  Springs  R. 
Co.,  13  Fed.  Rep.  116. 

Damages  Allowed  though  Passenger  Uninjured. 
—  In  Oppenheimer  v.  Manhattan  R.  Co.,  (Su- 
preme Ct.)  18  N.  Y.  Supp.  411,  it  was  held  that 
a  passenger  who  was  ejected  from  a  moving 
train  because  of  disorderly  conduct  might  re- 
cover damages  although  no  especial  injury 
resulted  to  him.  See  infra,  this  title,  Ejec- 
tion of  Passengers  ;  Damages. 

1.  Insult  and  Abuse.  —  Chicago,  etc.,  R.  Co. 
v.  Griffin,  68  111.  499;  Bryan  v.  Chicago,  etc., 
R.  Co.,  63  Iowa  464,  16  Am.  &  Eng.  R.  Cas. 
335;  Dawson  v.  Louisville,  etc.,  R.  Co.,  (Ky. 
1883)  11  Am.  &  Eng.  R.  Cas.  134;  Block  -'. 
Bannerman,  10  La.  Ann.  1;  Baltimore,  etc.,  R. 
Co.  v.  Blocher,  27  Md.277;  Louisville,  etc.,  R. 
Co.  v.  Patterson,  69  Miss.  421.    See  Palmeri 
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v.  Manhattan  R.  Co.,  133  N.  Y.  261,  28  Am. 
St.  Rep.  632,  affirming  60  Hun  (N.  Y.)  579,  39 
N.  Y.  St.  Rep.  23. 

"  Among  these  recognized  rights  of  the  pass- 
enger is  not  only  to  be  safely  and  promptly 
carried  to  his  destination,  but  to  be  treated  by 
the  servants  and  agents  of  the  carrier  with 
kindness,  respect,  courtesy,  and  due  considera- 
tion, and  to  be  protected  against  insult,  indig- 
nity, and  abuse  from  both  the  agents  and  other 
passengers."  McGinnis  v.  Missouri  Pac.  R. 
Co.,  21  Mo.  App.  399. 

In  Malecek  v.  Tower  Grove,  etc.,  R.  Co.,  57 
Mo.  17,  it  was  held  that  a  passenger  might  re- 
cover damages  when  it  was  shown  that  he  was 
abused  and  vilified  in  coarse,  indecorous,  and 
profane  language  by  the  driver  of  a  street  car 
who  was  also  acting  as  conductor,  because,  as 
the  driver  alleged,  the  passenger  had  not  paid 
his  fare. 

2.  Duty  to  Female  Passengers.  — ■  "  Passengers 
are  under  obligation  to  conform  to  the  reason- 
able regulations  of  the  vessel,  and  to  a  certain 
extent  owe  obedience  to  the  commands  of  the 
master,  as  the  necessary  consequence  of  the 
relation  they  bear  to  the  ship  during  the  voy- 
age; and  they  are  also  entitled  to  respectful 
treatment  from  the  master  and  other  officers 
in  charge  of  the  vessel,  and  may  well  claim  to 
be  exempt  from  insult  and  personal  violence 
from  the  crew.  They  do  not  contract  merely 
for  ship  room  and  the  right  to  personal  exist- 
ence, but  for  suitable  food,  comforts,  and 
necessaries,  and  for  protection  against  per- 
sonal rudeness  from  all  those  in  charge  of  the 
vessel,  and  every  wanton  interference  with 
their  persons.  In  respect  to  female  passen- 
gers, the  contract  proceeds  yet  further,  and 
includes  an  implied  stipulation  that  they  shall 
be  protected  against  obscene  conduct,  lascivi- 
ous behavior,  and  every  immodest  and  libidi- 
nous approach."  Nieto  v.  Clark,  1  Cliff.  (U.  S.) 
145.  To  the  same  effect  are  Chamberlain  v. 
Chandler,  3  Mason  (U.  S.)  242;  Louisville, 
etc.,  R.  Co.  v.  Ballard,  85  Ky.  307;  Keene  v. 
Lizardi,  5  La.  431,  25  Am.  Dec.  197;  Craker  v. 
Chicago,  etc.,  R.  Co.,  36  Wis.  657. 

No  Liability  for  Mere  Brusqueness  of  Manner.  — 
In  Rose  v.  Wilmington,  etc.,  R.  Co.,  106  N. 
Car.  168,  Avery,  J.  said:  "A  railway  com- 
pany cannot  be  held  liable  to  answer  in  dam- 
ages because  its  servant,  who  is  required  to 
collect  fares  and  protect  it  against  imposition 
by  expelling  those  who  have  not  paid  in  the 
time  that  elapses  between  stations  that  are 
often  but  a  short  distance  apart,  informs  a  hus- 
band in  a  brusque  manner,  in  the  presence  of 
his  wife,  whose  head  is  resting  on  a  pillow, 
that  they  must  pay  or  get  off,  and,  after  wait- 
ing until  the  train  reaches  the  next  station, 
says,  in  a  decided  or  rude  tone,  that  they  must 
get  off."  See  Louisville,  etc.,  R.  Co.  v.  Bal- 
lard, 85  Ky.  307. 
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a  servant  of  the  carrier,  it  has  been  held  that  the  carrier  was  not  liable,  for  the 
reason  that  the  act  of  the  servant  in  causing  such  arrest  or  imprisonment  was 
not  authorized  or  subsequently  ratified.1  But  in  other  cases  passengers  who 
have  been  unjustifiably  arrested  or  imprisoned  have  been  allowed  to  recover. 

Evading  Payment  of  Fare.  —  Thus  passengers  who  have  been  falsely  charged 
with  attempting  to  evade  the  payment  of  their  fare,  and  taken  into  custody  by 
the  direction  of  conductors  or  other  servants  of  carriers  whose  duty  it  was  to 
collect  fares  or  see  to  their  payment,  have  been  held  entitled  to  recover 
damages.2 

Passing  Counterfeit  Money.  —  It  has  been  held  that  a  railroad  company  was  liable 
for  the  detention  of  a  passenger  by  one  of  its  servants  on  the  charge  of  passing 
counterfeit  money  in  payment  of  fare.3    But  in  similar  cases  the  liability  of 


1.  False  Arrest  and  Imprisonment.  —  Eastern 
Counties  R.  Co.  "•.  Brom,  6  Exch.  314;  Roe  v. 
Birkenhead,  etc.,  R.  Co.,  7  Exch.  36;  Walker 
-v.  South  Eastern  R.  Co.,  L.  R.  5  C.  P.  640; 
Central  R.  Co.  v.  Brewer,  78  Md.  394. 

No  Liability  for  an  Act  beyond  the  Authority  of 
the  Carrier  Itself.  —  In  Poulton  v.  London,  etc., 
R.  Co.,  L.  R.  2  Q.  B.  534,  it  was  held  that  an 
action  could  not  be  maintained  against  the 
carrier  where  a  passenger  who  had  paid  his 
fare  was  arrested  for  refusing  to  pay  the 
charges  for  transporting  a  horse  which  said 
passenger  was  carrying  home  from  a  county 
fair,  and  which  the  carrier  had  advertised  to 
transport  free.  The  reason  given  for  this  de- 
cision was  that  even  if  said  charges  were  due, 
the  carrier  itself  could  not  have  arrested  the 
passenger,  but  could  have  only  retained  the 
horse  to  secure  payment,  and  that,  therefore, 
no  liability  was  incurred  when  the  agent  of  the 
carrier  acted  in  a  manner  in  which  the  carrier 
itself  was  not  authorized  to  act. 

Arrest  for  Attempted  Robbery.  —  The  ticket 
agent  of  a  railroad  company  had  a  passenger 
arrested  on  the  ground  of  attempted  robbery 
because  he  refused  to  take  a  French  coin 
which  was  offered  him  in  change,  but  at- 
tempted to  put  his  hand  in  the  bowl  of  the  till 
containing  copper  coin  in  order  to  get  his 
change.  The  passenger,  having  been  acquitted 
of  the  charge,  brought  suit;  but  it  was  held 
that  the  railroad  company  was  not  liable,  as 
the  act  of  the  ticket  agent  in  having  the  pass- 
enger arrested  was  beyond  the  scope  of  his 
employment.  Allen  v.  London,  etc.,  R.  Co., 
L.  R.  6  Q.  B.  65;  Edwards  v.  London,  etc.,  R. 
Co.,  L.  R.  5  C.  P.  445. 

Passenger  Arrested  for  Disorderly  Conduct.  — 
Where  a  passenger  was  delivered  into  custody 
by  the  conductor  of  a  street  car  on  the  ground 
of  disorderly  conduct,  it  was  held  that  no  re- 
covery could  be  had.  The  court  said:  "  It 
was  not  alleged  or  contended  that  it  was 
within  the  scope  of  the  conductor's  authority, 
•confided  to  him  by  his  principal,  to  cause  the 
respondent's  arrest,  and  it  was  not  shown  or 
attempted  to  be  shown  that  the  railroad 
adopted  the  action  of  the  conductor  in  that 
respect,  or  knew  of  respondent's  arrest  until 
long  after  his  discharge.  Under  such  a  state 
of  facts,  it  could  not  be  held  liable  for  his 
arrest  even  though  it  had  been  procured  by 
the  conductor,  which  was  a  fact  very  doubt- 
fully proven."  Cunningham  v.  Seattle  Elec- 
tric R.,  etc.,  Co.,  3  Wash.  471. 

2.  Evading  Payment  of  Fare  —  Arrest.  —  Atchi- 
son, etc.,  R.  Co.  v.  Henry,  55  Kan.  715;  Stand- 


ish  v.  Narragansett  Steamship  Co.,  111  Mass. 
512,  15  Am.  Rep.  66;  Murdock  v.  Boston,  etc., 
R.  Co.,  133  Mass.  15,  43  Am.  Rep.  480;  Krule- 
vitz  v.  Eastern  R.  Co.,  140  Mass.  573,  143 
Mass.  228;  Rown  v.  Christopher,  etc.,  St.  R. 
Co.,  34  Hun  (N.  Y.)47i;  Lynch  v.  Metropoli- 
tan El.  R.  Co.,  90  N.  Y.  77,  43  Am.  Rep.  141 ; 
Toomey  v.  Delaware,  etc.,  R.  Co.,  2  Misc. 
Rep.  (N.  Y.  Super.  Ct.)  82,  affirmed  4  Misc. 
Rep.  (N.  Y.)  392.  See  also  Southern  Pac.  Co. 
v.  Hamilton,  54  Fed.  Rep.  468. 

Taking  Fare  of  Another  Passenger  to  Correct 
Mistake.  —  A  carrier  of  passengers  was  held 
liable  when,  at  the  instance  of  the  driver  of 
one  of  its  cars  upon  which  there  was  no  con- 
ductor, a  passenger  was  taken  into  custody 
because  he  reimbursed  himself  for  an  exces- 
sive fare  which  he  had  placed  in  the  box  by 
taking  the  fare  of  another  passenger  subse- 
quently getting  on  the  car.  Corbett  v. 
Twenty-third  St.  R.  Co.,  42  Hun  (N.  Y.)  587. 

Passenger  Arrested  after  Leaving  the  Carrier's 
Terminus.  —  It  was  held  that  a  passenger  could 
not  recover  when  he  was  arrested  at  the  in- 
stance of  a  gateman  whose  duty  it  was  to  see 
to  the  payment  of  fares,  for  a  failure  to  deposit 
his  ticket,  after  he  had  left  the  terminus  of  the 
carrier  and  was  out  upon  the  street,  the  rela- 
tion of  passenger  and  carrier  having  then 
ceased  to  exist.  Corwin  v.  Long  Island  R. 
Co.,  2  N.  Y.  City  Ct.  Rep.  106,  distinguishing 
Lynch  v.  Metropolitan  El.  R.  Co.,  90  N.  Y.  77, 
43  Am.  Rep.  141. 

English  Cases.  —  In  Goff  v.  Great  Northern 
R.  Co.,  3  El.  &  El.  672,  107  E.  C.  L.  672,  it 
was  held  that  a  carrier  was  liable  when  a  pass- 
enger was  arrested,  at  the  instance  of  the 
superintendent  of  a  railroad  company,  because 
he  offered  in  payment  of  his  fare  the  return 
coupon  of  an  overdue  ticket  which  he  had 
put  in  his  pocket  by  mistake  in  the  place 
of  a  good  ticket  which  he  had  left  at 
home.  This  case  was  followed  in  Moore  v. 
Metropolitan  R.  Co.,  L.  R.  8  Q.  B.  36,  where 
a  passenger  was  allowed  to  recover  because 
arrested  by  the  inspector  of  the  station  of  a 
railroad  company  for  refusing  to  pay  his  fare, 
which  charge  was  dismissed  by  the  magistrate 
trying  the  same.  But  see  Roe  v.  Birkenhead, 
etc.,  R.  Co.,  7  Exch.  36. 

3.  Passenger  Detained  by  Ticket  Agent.  —  A 
female  passenger  was  detained  by  a  ticket 
agent  while  he  looked  for  an  officer  to  arrest 
heron  the  ground  that  she  attempted  to  pay 
for  her  ticket  with  counterfeit  money,  and  it 
was  held  that  the  carrier  was  liable.  The 
court  said:  "  Once  the  relation  of  carrier  and 
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a  carrier  has  boon  denied. 1 

Agent  Acting  as  a  Detective.  —  Where  a  ticket  agent  who  had  been  warned  by 
the  police  to  look  out  for  counterfeit  money  purposely  received  what  he 
thought  to  in-  a  counterfeit  bill  in  payment  for  tickets,  in  order  to  trap  the  per- 
son buying  said  tickets,  and  then  had  such  person  taken  into  custody,  it  was 
held  that  tin-  carrier  was  not  liable,  as  the  act  of  the  agent  was  not  done  in 
the  carrier's  service.2 

Mismko  as  to  identity.  —  It  was  decided  that  a  passenger  who  was  mistakenly 
arrested  by  a  detective  in  the  employ  of  a  railroad  company,  instead  of  a 
criminal  for  whom  he  was  seeking,  could  recover  damages.3  And  where  a 
passenger  upon  a  railroad  who  was  mistaken  for  a  criminal  was  arrested  by  the 
regular  officers  of  the  law,  it  was  held  that  the  railroad  company  was  liable  if 
its  conductor  took  any  part  in  the  arrest.4  A  well-behaved,  sober  passenger 
was  allowed  to  recover  when  he  was  taken  into  custody  by  the  direction  of  a 
conductor  who  mistakenly  pointed  him  out  to  an  officer  instead  of  a  drunken, 
disorderly  passenger  who  got  on  the  train  at  the  same  time  that  the  person 
arrested  did  and  with  whom  the  conductor  had  had  trouble.5 

Altercation  between  a  Passenger  and  a  Servant.  —  A  passenger  who  became  involved 
in  an  altercation  with  the  gateman  of  a  ferry  in  consequence  of  attempting  to 
board  the  ferryboat  after  the  starting  whistle  had  blown,  and  was  arrested  at 
the  instance  of  such  gateman,  was  held  entitled  to  recover.6 

Effect  of  Statutes  upon  the  Liability  of  Carrier.  —  It  has  been  decided  that  statutes 

empowering  the  servants  of  carriers  to  arrest  passengers  for  certain  specified 
acts  do  not  relieve  carriers  from  liability  for  false  arrest  or  imprisonment.7 


passenger  entered  upon,  the  carrier  is  answer- 
able for  all  consequences  to  the  passenger  of 
the  wilful  misconduct  or  negligence  of  the  per- 
sons employed  by  it  in  the  execution  of  the 
contract  which  it  has  undertaken  towards  the 
passenger."  Palmeri  v.  Manhattan  R.  Co., 
133  N.  Y.  261,  28  Am.  St.  Rep.  632,  affirming  60 
Hun  (N.  Y.)  579,  39  N.  Y.  St.  Rep.  23,  distin- 
guishing Mulligan  v.  New  York,  etc.,  R.  Co., 
129  N.  Y.  506,  26  Am.  St.  Rep.  539. 

1.  Passenger  Arrested  by  Street-car  Driver.  — 
In  Lafitte  v.  New  Orleans,  etc.,  R.  Co.,  43  La. 
Ann.  34,  it  was  held  that  a  street-car  driver 
was  not  acting  within  the  scope  of  his  employ- 
ment when  he  caused  a  passenger  to  be  ar- 
rested and  imprisoned  on  the  charge  of  pass- 
ing counterfeit  money,  and  that,  therefore, 
the  said  passenger  could  not  recover  damages 
from  the  carrier  on  account  of  this  action  on 
the  part  of  the  driver. 

No  Liability  unless  the  Agent  is  Authorized  to 
Make  the  Arrest.  —  In  Central  R.  Co.  v.  Brewer, 
78  Md.  394,  it  was  held  that  a  street  railway 
company  was  not  liable  when  a  passenger  was 
arrested,  at  the  instance  of  its  president  and 
superintendent,  on  the  charge  of  dropping  a 
lead  coin  into  the  fare  box,  unless  they  were 
given  express  authority  to  make  the  arrest,  or 
their  action  in  the  matter  was  afterwards  rati- 
fied. 

Question  for  the  Jury.  —  In  Galveston,  etc.,  R. 
Co.  v.  Donahoe,  56  Tex.  162,  it  was  held  to  be 
a  question  for  the  jury  whether  or  not  it  was 
within  the  scope  of  the  employment  of  a  con- 
ductor to  have  a  passenger  arrested  and  con- 
fined for  passing  counterfeit  money  in  pay- 
ment of  his  fare. 

2.  Mulligan  v.  New  York,  etc.,  R.  Co.,  129 
N.  Y.  506,  26  Am.  St.  Rep.  539,  reversing  (Su- 
preme Ct.)  39  N.  Y.  St.  Rep.  20. 


3.  Harris  v.  Louisville,  etc.,  R.  Co.,  35  Fed. 
Rep.  116. 

4.  Duggan  v.  Baltimore,  etc.,  R.  Co.,  159 
Pa.  St.  248,  39  Am.  St.  Rep.  672. 

5.  Gillingham  v.  Ohio  River  R.  Co.,  35  W. 
Va.  588,  29  Am.  St.  Rep.  827,  51  Am.  &  Eng. 
R.  Cas.  222. 

6.  Hamel  v,  Brooklyn,  etc.,  Ferry  Co.  (Su- 
preme Ct.)  25  N.  Y.  St.  Rep.  153,  53  Hun  (N. 
Y.)  634,  affirmed  in  125  N.  Y.  707. 

7.  English  Statute.  —  Under  the  statute  8 
Vict.,  c.  20,  §§  103,  104,  providing  for  the  arrest 
of  passengers  for  evading  the  payment  of  fare, 
a  carrier  was  held  liable  where  one  of  its  serv- 
ants caused  the  arrest  of  a  passenger  upon  a 
charge  which  was  dismissed  when  heard. 
Moore  v.  Metropolitan  R.  Co.,  L.  R.  8  Q. 
B.  36. 

Massachusetts  Statute.  —  In  Krulevitz  v.  East- 
ern R.  Co.,  143  Mass.  228,  it  was  held  that  the 
statute  (Pub.  Stat.,  c.  112,  §  197,  and  c.  103.  §  18) 
empowering  a  conductor  to  arrest  a  passenger 
while  on  the  train,  without  a  warrant,  for  certain 
offenses,  did  not  prevent  a  recovery  if  a  con- 
ductor, acting  only  in  the  capacity  of  a  con- 
ductor and  not  as  a  railroad  police  officer, 
under  said  statute,  caused  the  arrest  of  a  pass- 
enger by  the  regular  officers  of  the  law,  at  a 
station  on  the  road. 

Mississippi  Statute.  —  In  King  v.  Illinois 
Cent.  R.  Co.,  69  Miss.  245,  it  was  held  that  the 
statute  (Laws  1890,  p.  106)  empowering  a  depot 
agent  to  arrest  disorderly  persons  and  deliver 
them  into  custody  did  not  relieve  a  railroad 
company  from  liability  for  a  false  and  unjus- 
tifiable arrest  made  by  the  direction  of  said 
agent. 

West  Virginia  Statute.  —  In  Gillingham  v. 
Ohio  River  R.  Co.,  35  W.  Va.  588,  29  Am.  St. 
Rep.  827,  it  was  held  that  the  statute  of  West 
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Probable  Cause.  —  It  has  been  held  that  where  a  passenger  is  arrested  by  a 
detective  in  the  employ  of  a  railroad  company,  who  has  probable  cause  for 
making  the  arrest  because  of  the  suspicious  appearance  of  the  passenger,  no 
action  can  be  maintained  against  the  railroad  company.1 

(6)  Contagious  Disease.  —  It  has  been  decided  that  a  passenger  who  con- 
tracted a  contagious  disease  from  a  ticket  agent  of  a  carrier  while  purchasing 
his  ticket,  could  not  recover  damages  when  the  carrier  did  not  know  or  have 
any  reason  to  know  that  said  agent  had  such  disease.* 

c.  From  Fellow-Passengers  and  Third  Persons  —  (i)  General  Doc- 
trine.  —  Although  it  is  a  well-established  doctrine  that  a  passenger  is  entitled 
to  protection  by  a  carrier  from  any  injury  occasioned  by  a  fellow-passenger  or 
third  person,  the  difficulty  lies  in  determining  when  a  carrier  has  been  guilty 
of  such  a  failure  to  perform  this  duty  as  will  entitle  the  passenger  to  recover 
therefor.  As  will  be  seen  from  the  cases  cited,  the  decision  of  the  question 
often  depends  upon  the  facts  and  circumstances  of  the  particular  case. 

The  General  Rule  would  seem  to  be  that  whenever  a  carrier,  through  its  agents 
or  servants,  knows  or  has  opportunity  to  know  of  a  threatened  injury,  or 
might  have  reasonably  anticipated  the  happening  of  an  injury,  and  fails  or 
neglects  to  take  the  proper  precautions  or  to  use  proper  means  to  prevent 
or  mitigate  such  injury,  the  carrier  is  liable.3 


Virginia  (Code  1891,  c.  146,  §  31),  which  en- 
acts among  other  things  that  "  the  conductor 
of  every  train  of  railroad  cars  shall  have  all 
the  powers  of  a  conservator  of  the  peace  while 
in  charge  of  the  train,"  does  not  relieve  the 
carrier  of  passengers  from  liability  for  false 
imprisonment. 

1.  Probable  Cause  Is  a  Defense. —  Newman  v. 
New  York,  etc.,  R.  Co.,  54.  Hun  (N.  Y.)  335. 
See  the  title  False  Imprisonment. 

2.  Long  v.  Chicago,  etc.,  R.  Co.,  48  Kan.  28. 

3.  General  Rule  as  to  Protection  from  Fellow- 
Passengers  and  Third  Persons  —  England.  — 
Pounder  v.  North  Eastern  R.  Co.,  (1892)  1  Q. 
B.  385. 

United  States.  —  Murphy  v.  Western,  etc., 
R.  Co.,  23  Fed.  Rep.  637. 

Alabama.  —  Batton  v.  South,  etc.,  Alabama 
R.  Co.,  77  Ala.  591,  54  Am.  Rep.  80. 

District  of  Columbia.  —  Flannery  v.  Balti- 
more, etc.,  R.  Co.,  4  Mackey  (D.  C.)  in. 

Georgia.  —  Richmond,  etc.,  R.  Co.  v.  Jeffer- 
son, 89  Ga.  554,  32  Am.  St.  Rep.  87. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Pills- 
bury,  123  111.  9,  5  Am.  St.  Rep.  483,  31  Am.  & 
Eng.  R.  Cas.  24;  Springfield  Consol.  R.  Co.  v. 
Flynn,  55  111.  App.  600. 

Indiana.  —  Evansville,  etc.,  R.  Co.  v.  Dart- 
ing, 6  Ind.  App.  375. 

Iowa.  —  Felton  v.  Chicago,  etc.,  R.  Co.,  69 
Iowa  577,  27  Am.  &  Eng.  R.  Cas.  229. 

Kentucky.  —  Kinney  v.  Louisville,  etc.,  R. 
Co.,  (Ky.  1896)  34  S.  W.  Rep.  1066. 

Pennsylvania.  —  Pittsburgh,  etc.,  R.  Co.  v. 
Hinds,  53  Pa.  St.  512,  91  Am.  Dec.  224;  Pitts- 
burg, etc.,  R.  Co.  v.  Pillow,  76  Pa.  St.  510. 

Ground  of  Liability. — "  It  is  first  to  be  ob- 
served that  the  liability  of  the  carrier  arises, 
not  from  the  fact  that  the  passenger  has  been 
injured,  but  from  the  failure  of  the  officials  to 
afford  protection.  It  will  be  necessary,. there- 
fore, in  each  case  to  bring  home  to  the  con- 
ductor knowledge  or  opportunity  to  know  that 
the  injury  was  threatened,  and  to  show  that 
by  his  prompt  intervention  he  could  have  pre- 
vented or  mitigated  it.  It  must  be  remem- 
bered, also,  that  the  power  at  his  disposal 


consists  of  the  train  nands  and  the  willing 
passengers;  that  he  can  never  be  expected  to 
accomplish  anything  more  than  is  possible 
with  this  force;  and  that  all  that  can  be  re- 
quired of  him,  at  last,  is  a  fair  and  honest 
effort  to  prevent  the  wrong."  New  Orleans, 
etc.,  R.  Co.  Burke,  53  Miss.  200,  24  Am. 
Rep.  689.  Followed  in  Royston  v.  Illinois 
Cent.  R.  Co.,  67  Miss.  376;  Illinois  Cent.  R. 
Co.  v.  Minor,  69  Miss.  710.  To  the  same 
effect  is  Britton  v.  Atlanta,  etc.,  R.  Co.,  88  N. 
Car.  536,  43  Am.  Rep.  749. 

No  Privity  between  Carrier  and  Passenger.  — 
In  Pittsburgh,  etc.,  R.  Co.  v.  Hinds,  53  Pa.  St. 
512,  91  Am.  Dec.  224,  the  court  said:  "  There 
is  no  such  privity  between  the  company  and 
the  disorderly  passenger  as  to  make  them 
liable  on  the  principle  of  respondeat  superior. 
The  only  ground  on  which  they  can  be  charged 
is  a  violation  of  the  contract  they  made  with 
the  injured  party.  They  undertook  to  carry 
the  plaintiff  safely,  and  so  negligently  per- 
formed this  contract  that  she  was  injured. 
This  is  the  ground  of  her  action  —  it  can  rest 
upon  no  other.  The  negligence  of  the  com- 
pany, or  of  their  officers  in  charge  of  the  train, 
is  the  gist  of  the  action,  and  so  it  is  laid  in  the 
declaration."  To  the  same  effect  is  Mullan  v. 
Wisconsin  Cent.  Co.,  46  Minn.  474,  47  Am.  & 
Eng.  R.  Cas.  649. 

Opportunity  to  Know  of  Threatened  Injury.  — 
In  Connell  v.  Chesapeake,  etc.,  R.  Co.,  93  Va. 
44,  Keith,  P.,  delivering  the  opinion  of  the 
court,  said:  "  As  we  have  seen,  the  responsi- 
bility of  the  carrier  does  not  flow  directly  from 
the  injuries  sustained,  but  rests  upon  the 
principle  that  it  is  the  duty  of  railroad  and 
sleeping  car  companies  to  convey  their  passen- 
gers and  guests  in  comfort  and  safety;  and, 
while  not  directly  responsible  to  a  passenger 
for  a  wrong  inflicted  by  an  intruder  or  stranger 
or  fellow-passenger,  they  are  responsible  for 
such  injury  if  it  appear  that  the  companies 
knew,  or  ought  to  have  known,  that  danger 
existed  or  was  reasonably  to  be  apprehended, 
and  that  they  could,  by  the  use  of  the  agencies 
at  their  disposal,  have  prevented  the  mischief." 
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I  ioUnce   Resulting  in    Death — Violence  by  Drunken  or  Insane  Passengers. — 

Thus  a  railroad  company  was  held  liable  in  damages  where  a  passenger  was 
killed  by  a  man  insane  from  drink,  who  imagined  that  he  was  going  to  be 
beaten  and  robbed,  and  who  had  been  removed  from  a  sleeping  car  to  a  for- 
ward ear  by  the  conductor  and  brakeman,  because  of  his  misconduct.1  And 
so  where  an  insane  passenger,  thinking  he  was  pursued  by  persons  who 
wanted  to  kill  him,  shot  and  killed  a  fellow-passenger,  his  insanity  being 
know  n  to  the  agents  of  the  carrier,  it  was  held  that  the  carrier  was  liable.2 
But  where  a  drunken  man  who  had  used  abusive  language  to  a  fellow-passen- 
ger, but  who  became  quiet  upon  being  spoken  to  by  the  conductor,  and  there- 
alter  behaved  in  such  a  way  as  to  cause  no  apprehension  of  future  trouble, 
struck  the  passenger  on  the  head  with  a  car  hook  as  he  was  alighting  and 
killed  him,  it  was  held  that  the  carrier  was  not  liable.3 

Knowledge  of  Carrier.  —  And  it  was  held  that  the  carrier  was  not  liable  for  the 
killing  of  a  passenger  upon  one  of  its  cars,  it  not  appearing  that  the  company 
or  its  agents  had  reason  to  apprehend  the  commission  of  such  a  crime.4 

No  recovery  was  allowed  where  a  passenger  was  killed  by  being  pushed  by 


In  Spohn  v.  Missouri  Pac.  R.  Co.,  87  Mo. 
74,  101  Mo.  417,  26  Am.  &  Eng.  R.  Cas.  252,  the 
court  said:  "  Where  the  injury  comes  from 
or  is  threatened  by  one  passenger  to  another, 
it  is  of  course  necessary  to  show  that  the  con- 
ductor or  other  person  in  charge  knew  of  the 
threatened  injury,  or,  from  the  character  or 
number  of  persons  on  board  and  the  surround- 
ing circumstances,  might  reasonably  have  an- 
ticipated the  injury.  He  must,  when  the 
occasion  arises  for  his  interference,  bring  to 
his  aid  all  the  force  at  his  command." 

Degree  of  Care  —  Utmost  Vigilance  and  Care.  — 
In  Flint  v.  Norwich,  etc.,  Transp.  Co.,  34 
Conn.  554,  the  court  said:  "  The  defendants 
were  bound  to  exercise  the  utmost  vigilance 
and  care  in  maintaining  order  and  guarding 
the  passengers  against  violence  from  whatever 
source  arising,  which  might  reasonably  be  an- 
ticipated or  naturally  be  expected  to  occur  in 
view  of  all  the  circumstances  and  of  the  num- 
ber and  character  of  the  persons  on  board." 
Quoted  with  approval  in  Wright  v.  Chicago, 
€tc,  R.  Co.,  4  Colo.  App.  102;  Putnam  v. 
Broadway,  etc.,  R.  Co.,  55  N.  Y.  108,  14  Am. 
Rep.  190;  Galveston,  etc.,  R.  Co.  v.  Long, 
<Tex.  Civ.  App.  1896)  36  S.  W.  Rep.  485.  To 
the  same  effect  are  Holly  v.  Atlanta  St.  R. 
Co.,  61  Ga.  215,  34  Am.  Rep.  97;  Simmons  v. 
New  Bedford,  etc.,  Steamboat  Co.,  97  Mass. 
361,  93  Am.  Dec.  99;  Mullan  v.  Wisconsin 
Cent.  Co.,  46  Minn.  474,  47  Am.  &  Eng.  R. 
Cas.  649;  Texas,  etc.,  R.  Co.  v.  Johnson,  2 
Tex.  App.  Civ.  Cas.,  §  186. 

High  Degree  of  Care.  —  "  Railway  companies 
are  under  obligations  to  protect  their  passen- 
gers from  the  violence  of  fellow-passengers  as 
far  as  it  can  be  done  by  the  exercise  of  a  high 
degree  of  care."  Dillingham  v.  Anthony,  73 
Tex.  47;  International,  etc.,  R.  Co.  v.  Miller, 
9  Tex.  Civ.  App.  104. 

Seasonable  Foresight.  —  "  So  likewise  has  he 
[the  passenger]  the  right  to  expect  protection 
from  injuries  or  outrages  at  the  hands  of 
strangers  or  of  fellow-passengers,  if  by  the  use 
of  reasonable  foresight  such  injuries  could 
have  been  anticipated  and  averted."  Sherley 
v.  Billings,  8  Bush  (Ky.)  147,  8  Am.  Rep.  451. 
Followed  in  Louisville,  etc.,  R.  Co.  v.  McEwan, 
(Ky.  1895)  31  S.  W.  Rep.  465. 


1.  King  v.  Ohio,  etc.,  R.  Co.,  22  Fed.  Rep. 
413,  18  Am.  &  Eng.  R.  Cas.  386. 

2.  Duty  as  to  an  Insane  Passenger. — In  an  action 
brought  by  a  personal  representative  to  recover 
damages  for  the  killing  of  her  intestate  by  an 
insane  fellow  railway  passenger,  Shiras,  J., 
delivering  the  opinion  of  the  court,  said:  "  It 
cannot  be  disputed  that  G.'s  insanity  was  such 
that  he  ought  not  to  have  been  permitted  to 
travel  unattended  and  unguarded,  upon  rail- 
way passenger  trains.  If  the  defendant  rail- 
way company  became  at  any  time  chargeable 
with  knowledge  of  G.'s  actual  condition,  then 
certainly  the  company  would  be  charged  with 
the  duty  of  doing  whatever  a  high  degree  of 
care  would  demand  for  the  protection  of  the 
other  passengers  upon  the  train.  If  the  evi- 
dence failed  to  show  that  the  company  had 
become  chargeable  with  knowledge  of  G.'s 
actual  condition  at  any  time  before  the  killing 
of  M.,  then  no  ground  would  exist  for  holding 
it  responsible  for  the  consequences  of  G.'s  act; 
but  from  the  time  the  company  had  become 
chargeable  with  knowledge  of  his  condition, 
then  the  obligation  rested  upon  the  company 
to  do  whatever  was  reasonably  within  its 
power  for  the  protection  of  the  others  upon  the 
train.  Under  such  circumstances  the  com- 
pany owes  a  duty  to  the  insane  passenger,  as 
well  as  to  the  others;  and  what  action  should 
be  taken  is,  of  course,  dependent  largely  upon 
the  circumstances  of  the  particular  case.  If 
the  safety  and  reasonable  comfort  of  the  other 
passengers  will  not  be  imperiled  thereby,  the 
company  may  carry  the  insane  person  to  the 
end  of  his  journey,  or  he  may  be  removed  from 
the  train  at  the  first  station  where  he  may  be 
properly  cared  for;  but  whether  he  be  carried 
on  the  train  a  longer  or  a  shorter  distance,  the 
company  is  bound,  so  long  as  he  is  on  the 
train,  to  do  whatever,  in  the  way  of  restraint 
or  isolation,  is  reasonably  demanded  for  the 
safety  and  comfort  of  the  other  passengers." 
Meyer  v.  St.  Louis,  etc.,  R.  Co.,  54  Fed.  Rep. 
116,  58  Am.  &  Eng.  R.  Cas.  in. 

3.  Putnam  v.  Broadway,  etc.,  R.  Co.,  55  N. 
Y.  108,  14  Am.  Rep.  190,  reversing  36  N.  Y. 
Super.  Ct.  195. 

4.  Connell  v.  Chesapeake,  etc.,  R.  Co.,  93 
Va.  44. 
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drunken  assailants  from  a  flat  car  on  which  he  was  riding  as  directed  by  the 
employees  of  a  railroad  because  of  the  crowded  condition  of  an  excursion 
train,  when  the  employees  of  the  company  knew  nothing  of  the  assault  or  any 
conduct  showing  an  intention  to  make  it.1 

(3)  Assaults.  —  The  carrier  is  liable  for  the  assault  of  a  passenger  by  a 
fellow-passenger  or  an  intruder,  when  such  assault  could  have  been  prevented 
by  the  carrier  or  its  servants  by  the  exercise  of  proper  care.a 


1.  Felton  v.  Chicago,  etc.,  R.  Co.,  69  Iowa 
577,  27  Am.  &  Eng.  R.  Cas.  229. 

2.  Assaults  —  Due  Care.  —  Flannery  v.  Balti- 
more, etc.,  R.  Co.,  4  Mackey  (D.  C.)  111; 
Evansville,  etc.,  R.  Co.  v.  Darting,  6  Ind. 
App.  375;  Hendricks  v.  Sixth  Ave.  R.  Co.,  44 
N.  Y.  Super.  Ct.  8;  International,  etc.,  R.  Co. 
v.  Miller,  9  Tex.  Civ.  App.  104. 

Employees  Must  Be  in  Their  Proper  Place.  —  In 
Wright  v.  Chicago,  etc.,  R.  Co.,  4  Colo.  App. 
102,  where  a  passenger  was  assaulted  and 
robbed  by  three  fellow-passengers,  it  was  held 
that  the  carrier  was  liable  if  its  employees,  or 
any  one  of  them,  by  being  in  the  proper  place, 
could  have  heard  the  passenger's  cries.  The 
employment  of  a  sufficient  number  of  servants 
will  not  alone  relieve  from  liability. 

Colored  Passenger  Assaulted.  —  Where  it  was 
shown  that  the  plaintiff,  a  colored  passenger, 
was  made  to  dance  and  sing,  and  was  subjected 
to  many  indignities,  insulted,  and  assaulted  by 
drunken  white  passengers,  and  that  the  con- 
ductor, although  appealed  to,  refused  to  inter- 
fere, but  signaled  with  a  wink  that  he  was 
willing  that  the  ill-treatment  should  be  con- 
tinued, it  was  held  that  the  company  was  lia- 
ble. Richmond,  etc.,  R.  Co.  Jefferson,  89 
Ga.  554,  32  Am.  St.  Rep.  87. 

A  colored  passenger  who  had  bought  a  first- 
class  ticket  was  taken  by  force  from  the  car 
in  which  he  had  taken  a  seat,  and  in  which  he 
had  a  right  to  be,  and  carried  into  another  by 
his  fellow-passengers,  the  employees  of  the 
company  knowing  this  and  not  attempting  to 
prevent  it,  and  it  was  held  that  the  railroad 
company  was  liable.  The  court  said:  "  If  the 
conductor  and  brakeman  conspired  with  the 
passengers  to  remove  the  plaintiff,  the  railroad 
company  is  liable;  or,  if  these  agents  of  the 
road  saw  what  these  passengers  were  doing  to 
their  fellow-passenger  and  made  no  effort  to 
prevent  the  mischief,  gave  it  no  discounte- 
nance, or  made  no  attempt  to  repair  the  mis- 
chief by  restoring  the  plaintiff  to  the  seat  from 
which  he  was  removed,  the  railroad  company 
was  liable."  Murphy  v.  Western,  etc.,  R.  Co., 
23  Fed.  Rep.  637. 

Assault  upon  a  Passenger  by  an  Intruder.  — 
Where  a  colored  female  passenger  whose  pres- 
ence had  been  objected  to  by  white  fellow- 
passengers,  and  who  had  complained  to  the 
conductor  because  of  insulting  treatment  by 
such  fellow-passengers,  was  assaulted  by  an 
intruder,  and  by  him,  with  the  aid  of  some  of 
said  white  passengers,  ejected  from  the  train 
while  the  train  hands  were  temporarily  away 
on  duty,  and  the  conductor  was  in  the  baggage 
far,  it  was  held  that  she  could  recover  dam- 
ages from  the  carrier.  Ruffin,  J.,  delivering  the 
opinion  of  the  court,  said:  "  The  carrier  owes 
to  the  passenger  the  duty  of  protecting  him 
from  the  violence  and  assaults  of  his  fellow- 
passengers  or  intruders,  and  will  be  held  re- 


555 


sponsible  for  his  own  or  his  servant's  neglect 
in  this  particular,  when,  by  the  exercise  of 
proper  care,  the  acts  of  violence  might  have 
been  foreseen  and  prevented;  and  while  not 
required  to  furnish  a  police  force  sufficient  to 
overcome  all  force,  when  unexpectedly  and 
suddenly  offered,  it  is  his  duty  to  provide 
ready  help  sufficient  to  protect  the  passenger 
against  assaults  from  every  quarter  which 
might  reasonably  be  expected  to  occur  under 
the  circumstances  of  the  case  and  the  condi- 
tion of  the  parties.  *  *  *  The  liability  of 
the  defendant  to  the  plaintiff  grows  not  out  of 
the  fact  that  she  was  injured,  but  out  of  the 
failure  of  its  servants  to  afford  her  protection, 
after  they  had  reasonable  grounds  for  believ- 
ing that  violence  to  her  was  imminent,  and 
also  out  of  their  omission  to  see  her  righted 
after  the  commission  of  the  assault  upon  her, 
and  her  forcible  ejection  from  her  seat." 
Britton  v.  Atlanta,  etc.,  R.  Co.,  88  N.  Car.  536, 
43  Am.  Rep.  749. 

Fear  of  Violence.  —  In  Spohn  v.  Missouri 
Pac.  R.  Co.,  101  Mo.  417,  87  Mo.  74,  26  Am.  & 
Eng.  R.  Cas.  252,  a  passenger  was  allowed  to 
recover  for  injuries  sustained  by  jumping  from 
a  train  while  in  motion,  because  of  the  threats 
of  fellow-passengers  to  beat  and  rob  him.  It 
appeared  that  these  threats  were  made  in  jest, 
but  the  defendant's  conductor  knew  that  the 
plaintiff  thought  that  they  were  seriously 
meant,  and  instead  of  attempting  to  quiet  the 
fears  of  the  passenger,  he  himself  joined  in 
the  joke. 

Proper  Protection  Will  Defeat  a  Recovery.  —  In 

Kinney  v.  Louisville,  etc.,  R.  Co.,(Ky.  1896)34 
S.  W.  Rep.  1066,  where  it  appeared  that  the  con- 
ductor interfered  between  the  plaintiff  and  his 
assailant,  who  were  friends  and  neighbors,  as 
soon  as  possible,  apparently  succeeding  in 
quieting  the  offender,  and,  upon  the  assault 
being  renewed,  had  the  offender  arrested  and 
put  off  the  train  at  the  next  station,  no  recov- 
ery was  allowed. 

Conductor  Attending  to  Other  Duties. —  If  a 
passenger  is  beaten  by  a  fellow-passenger 
while  the  conductor  is  attending  to  his  duties 
in  another  part  of  the  train  and  does  not  know 
of  the  assault  or  of  threats  to  make  it,  no  re- 
covery can  be  had  against  the  carrier.  Roys- 
ton  v.  Illinois  Cent.  R.  Co.,  67  Miss.  376. 

English  Doctrine.  —  In  England  a  carrier 
was  held  not  liable  in  an  action  for  damages 
for  an  assault  committed  upon  a  passenger  by 
fellow-passengers  under  circumstances  which 
it  would  seem  would  certainly  entitle  a  pass- 
enger to  recover  in  the  United  States.  The 
facts  were  these:  The  plaintiff,  who  had 
gained  the  ill-will  of  the  pit  men  in  the  neigh- 
borhood through  which  he  was  traveling,  by 
evicting  some  of  them,  was  several  times 
assaulted  by  different  pit  men  who  got  on  the 
train  at  various  stations;  the  servants  of  the 
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Rnpo.  — ■  Although  a  carrier  of  passengers  is  particularly  bound  to  protect 
female  passengers  from  insult  and  injury,  it  was  held  that  a  railroad  company 
w  as  not  liable  because  a  fellow-passenger,  who  undertook  to  show  a  young  girl 
to  .i  hotel  when  she  had  to  get  off  the  train  at  a  station  other  than  her 
intended  destination,  decoyed  her  into  a  saloon  and  assaulted  and  raped  her.1 

(4)  Accidental  Injuries.  —  A  passenger  who  is  accidentally  injured  by  the 
act  or  conduct  of  other  passengers  or  third  persons,  or  in  the  course  of  a  diffi- 
cult}- between  such  other  passengers  or  third  persons,  may  recover,  if  the  duty 
of  the  carrier  to  properly  care  for  the  passenger  has  been  neglected.3 


defendant  knew  that  threats  had  been  made 
against  him  before  he  entered  the  train;  he 
got  into  the  guard's  van  for  safety,  and  was 
removed  therefrom  by  the  servant  of  the  de- 
fendant, who  knew  that  he  was  disliked  by  the 
pit  men  and  feared  violence;  he  applied  to  the 
servants  of  the  defendant  to  get  the  pit  men 
out  of  his  compartment,  and  they  did  not  at- 
tempt to  do  so;  he  complained  to  the  train 
guards  at  every  station  after  each  assault.  It 
was  held  that  there  could  be  no  recovery,  on 
the  ground  that  there  was  no  reason  to  antici- 
pate such  assaults.  Pounders.  North  Eastern 
R.  Co.,  (1892)  1  Q.  B.  385. 

1.  Sira  v.  Wabash  R.  Co.,  115  Mo.  127. 

2.  Signal  to  Start  Given  by  Unauthorized  Per- 
son.—  In  North  Chicago  St.  R.  Co.  v.  Cook, 
145  111.  551,  the  court  said:  "  The  fact,  there- 
fore, if  it  be  conceded,  that  the  signal  for  start- 
ing was  given  by  an  unauthorized  person, 
would  not  exempt  the  railway  company  from 
liability,  if  the  conductor  or  agents  of  the  rail- 
way company  in  charge,  by  the  exercise  of  due 
care  and  diligence,  could  have  prevented  the 
moving  of  the  car,  and  thereby  avoided  the 
injury." 

Injured  by  Burning  Alcohol.  —  A  passenger, 
without  the  knowledge  of  the  railway  com- 
pany, carried  a  jug  of  alcohol  on  a  train,  and, 
without  fault  on  the  part  of  the  company  or  its 
employees,  let  it  drop  and  the  alcohol  spilled, 
and  before  it  could  be  removed  from  the  floor 
of  the  car,  another  passenger,  without  the 
company's  fault,  accidentally  set  it  on  fire,  and 
thereby  the  plaintiff  was  injured.  It  was  held 
that  there  could  be  no  recovery  against  the 
company.  Gulf,  etc.,  R.  Co.  v.  Shields,  9 
Tex.  Civ.  App.  658. 

Train  Attacked  by  a  Mob.  —  In  Chicago,  etc., 
R.  Co.  v.  Piilsbury,  123  111.  9,  5  Am.  St.  Rep. 
483,  31  Am.  &  Eng.  R.  Cas.  24,  it  was  shown 
that  a  passenger  was  injured  during  an  attack 
made  by  a  mob  of  striking  workmen  upon  cer- 
tain other  workmen  who  were  being  carried 
from  their  work  upon  one  of  the  defendant's 
regular  passenger  trains,  and  that  previous 
attacks,  of  which  the  defendant's  agents  knew, 
had  been  made  by  the  strikers  upon  the  same 
workmen,  and  that  no  unusual  precautions 
were  taken  to  protect  passengers  upon  this 
train.  It  was  held  that  the  injured  passenger 
might  recover,  as  the  danger  might  have  been 
reasonably  anticipated  and  the  injury  pre- 
vented by  taking  extraordinary  precautionary 
measures. 

Eye  Injured  during  a  Fight.  —  In  Pittsburg, 
etc.,  R.  Co.  v.  Pillow,  76  Pa.  St.  510,  it  was 
held  that  the  plaintiff  could  recover  where  he 
"  lost  his  eye  through  the  quarrel  of  a  couple 
of  drunken  men  who  should  not  have  been 


permitted  aboard  the  cars,  or  if  so  permitted,, 
should  have  been  so  guarded  or  separated 
from  the  sober  and  orderly  part  of  the  passen- 
gers that  no  injury  could  have  resulted  from 
their  brawls." 

Female  Passenger  Shot.  —  The  plaintiff,  a 
white  woman,  was  on  an  excursion  train  on 
which  both  whites  and  blacks  were  passen- 
gers. Several  difficulties  had  taken  place  be- 
tween the  passengers  of  the  different  races, 
which  the  conductor  had  quieted  as  best  he 
could,  in  some  instances  putting  persons  off 
the  train.  The  plaintiff  was  struck  by  a  pistol 
bullet,  fired  by  a  negro  at  a  white  man  with 
whom  he  had  quarreled.  It  was  held  that 
there  could  be  no  recovery.  Grace,  J.,  deliver- 
ing the  opinion  of  the  court,  said:  "  It  may  be 
stated  briefly,  in  assuming  the  liability  of  a 
railroad  to  its  passengers  for  injury  done  by 
another  passenger,  only  where  the  conduct  of 
this  passenger  had  been  such  before  the  injury 
as  to  induce  a  reasonably  prudent  and  vigilant 
conductor  to  believe  that  there  was  reasonable 
ground  to  apprehend  violence  and  danger  to 
the  other  passengers,  and  in  that  case  asserting 
it  to  be  the  duty  of  the  conductor  of  the  rail- 
road train  to  use  all  reasonable  means  to  pre- 
vent such  injury,  and  if  he  neglects  this 
reasonable  duty,  and  injury  is  done,  that  then 
the  company  is  responsible,  that  otherwise  the 
railroad  is  not  responsible."  Louisville,  etc., 
R.  Co.  v.  McEwan,  (Ky.  1895)  31  S.  W.  Rep. 
465. 

Duty  of  Conductor  in  Case  of  a  Fight.  —  In  Pitts- 
burg, etc.,  R.  Co.  v.  Hinds,  53  Pa.  St.  512,  gr 
Am.  Dec.  224,  where  at  a  station  on  the  defend- 
ant's line  a  crowd  of  boisterous,  drunken  men 
forced  themselves  into  the  ladies'  car  and  en- 
gaged in  a  fight,  in  the  course  of  which  a 
female  passenger's  arm  was  injured,  it  was 
held  that  it  was  not  the  duty  of  a  railroad 
to  furnish  its  trains  with  a  sufficient  police 
force  to  meet  unusual  emergencies,  being 
bound  to  furnish  only  men  enough  for  the 
ordinary  demands  of  transportation;  but  that 
it  was  the  duty  of  the  conductor  of  the  defend- 
ant's train  to  do  all  he  could  to  stop  the  fight- 
ing, calling  to  his  aid  all  the  train  men  and 
such  passengers  as  were  willing  to  help,  and 
that  if,  instead  of  so  doing,  he  busied  himself 
collecting  fares  in  a  forward  car  while  he  knew 
that  a  general  fight  was  raging  in  a  car  in  the 
rear,  the  company  would  be  liable  for  his  neg- 
ligence in  not  protecting  the  passengers. 

Negligence  a  Question  for  the  Jury.  —  Where 
it  was  shown  that  a  young  woman  was  injured 
during  the  progress  of  a  fight  between  two 
men  upon  a  street  car  of  the  defendant,  on 
which  there  was  no  conductor,  and  that  the 
driver  did  not  stop  the  fight  nor  quiet  the  fight- 
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Illustrations. — Thus  a  passenger  was  allowed  to  recover  for  an  injury  occa- 
sioned by  the  discharge  of  a  gun  which  was  dropped  by  one  of  several  armed 
soldiers  who  had  been  quarreling  and  behaving  in  a  disorderly  manner  for 
•some  time  before  the  accident,  it  appearing  that  the  agents  of  the  carrier 
made  no  effort  to  quiet  them.1  But  it  was  held  that  no  liability  was  incurred 
where  a  passenger  was  injured  by  the  dropping  of  a  pistol  by  another  passen- 
ger, who,  though  drunk,  was  not  badly  behaved.2  Where  a  passenger  upon  a 
steamboat  was  hurt  by  the  falling  of  a  small  boat  into  which  several  passen- 
gers had  climbed,  the  defendant  was  held  liable  upon  its  being  shown  that  the 
agents  of  the  defendant  knew  that  passengers  were  accustomed  to  get  into  the 
boat.3  A  carrier  is  not  as  a  general  rule  liable  in  damages  for  injury  to  a  pass- 
enger caused  by  his  being  pushed  or  jostled  by  other  passengers  when  getting 
on  or  off  its  vehicles.4 

(5)  Indecent  Lajiguage  and  Conduct.  —  It  has  been  held  that  a  passenger  who 
was  obliged  to  hear  indecent  and  profane  language,  and  to  witness  disorderly 
and  indecent  conduct,  could  recover  damages,  although  suffering  no  actual 
bodily  injury.5 


ers,  it  was  held  by  the  court  to  be  a  question 
of  fact  for  the  jury  whether  or  not  the  defend- 
ant was  negligent  in  not  providing  a  conductor, 
and  whether  the  driver  used  extraordinary  dili- 
gence to  protect  the  passenger.  Holly  v.  At- 
lanta St.  R.  Co.,  61  Ga.  215,  34  Am.  Rep.  97. 

1.  Flint  v.  Norwich,  etc.,  Transp.  Co.,  34 
Conn.  554,  6  Blatchf.  (U.  S.)  158. 

2.  Galveston,  etc.,  R.  Co.  v.  Long,  (Tex.  Civ. 
App.  1896)  36  S.  W.  Rep.  485. 

3.  In  Simmons  v.  New  Bedford,  etc.,  Steam- 
boat Co.,  97  Mass.  361,  93  Am.  Dec.  99,  the 
court  said:  "  They  [the  defendants]  were  not 
indeed  responsible  for  the  negligent  or  wrong- 
ful acts  of  the  passengers  to  the  same  extent 
as  for  those  of  their  own  officers  and  crew,  but 
they  had  the  power  to  make  reasonable  regula- 
tions as  to  the  places  which  passengers  might  oc- 
cupy and  as  to  their  conduct  while  on  board ;  and 
they  were  bound  to  use  the  utmost  skill  and 
care  of  prudent  men  in  taking  precautions  to 
prevent  any  passenger  from  being  injured  by 
ignorant,  negligent,  or  reckless  acts  of  other 
passengers." 

4.  Furgason  v.  Citizens'  St.  R.  Co.,  (Ind. 
App.  1896)  44  N.  E.  Rep.  936;  Glyn  v.  New 
York,  etc.,  R.  Co.,  85  Hun  (N.  Y.)  408. 

Passenger  Pushed  Off  the  Platform  of  a  Car.  —  In 
Randall  v.  Frankford,  etc.,  R.  Co.,  139  Pa.  St. 
464,  it  was  held  that  the  defendant  was  not 
liable  where  the  plaintiff  was  injured  by  being 
pushed  from  the  platform  of  a  crowded  car  by 
passengers  getting  off  thereof,  unless  the  con- 
duct of  said  passengers  was  unusual  and  dis- 
orderly and  could  have  been  prevented  by 
the  persons  having  charge  of  the  car. 

A  Carrier  Is  Not  Liable  for  Rudeness.  —  In 
Ellinger  v.  Philadelphia,  etc.,  R.  Co.,  153  Pa. 
St.  213,  34  Am.  St.  Rep.  697,  it  was  held  that  a 
common  carrier  was  not  liable  to  a  person  who 
was  injured  by  being  jostled  when  about  to 
alight  from  a  train,  by  another  passenger  who 
was  getting  on  the  train.  Williams,  J.,  in  de- 
livering the  opinion  of  the  court,  said:  "  But 
protection  against  bad  manners  is  not,  so  far 
as  I  am  aware,  one  of  the  duties  owing  by  a 
carrier  to  its  passengers.  Rudeness  is  a 
breach  of  no  positive  law.  The  ordinary  cars 
are,  and  must  be,  open  to  the  masses,  among 
whom  there  will  be  different  degrees  of  intel- 
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ligence  and  politeness;  differences  in  physical 
vigor  and  temperament.  There  is  therefore, 
necessarily,  a  certain  amount  of  rudeness,  of 
haste,  of  selfish  disregard  of  the  nerves  and  of 
the  comfort  of  others,  to  be  met  with  wherever 
men  and  women  congregate,  whether  upon 
railroad  trains,  in  places  of  amusement,  or 
upon  the  streets  of  a  city.  Unless  such  con- 
duct amounts  to  a  breach  of  the  peace  the 
officers  of  the  law  can  take  no  cognizance  of  it, 
and  carriers  are  not  bound  to  prevent  it  or 
liable  in  damages  for  its  appearance  about 
their  stations  or  trains."  Quoted  with  approval 
in  Graeff  v.  Philadelphia,  etc.,  R.  Co.,  161  Pa. 
St.  230,  41  Am.  St.  Rep.  885. 

5.  Injury  to  Feelings.  —  In  St.  Louis,  etc.,  R. 
Co.  v.  Mackie,  71  Tex.  492,  10  Am.  St.  Rep. 
766,  37  Am.  &  Eng.  R.  Cas.  94,  the  court  said: 
"  A  railway  company  cannot  subject  passen- 
gers, even  in  a  second-class  car,  to  noxious 
influences  not  necessarily  nor  ordinarily  inci- 
dent to  such  travel,  but  brought  about  by  the 
wrongful  acts  of  other  passengers,  which  the 
company,  by  the  exercise  of  proper  care  and 
due  regard  for  the  welfare  of  passengers,  could 
prevent,  without  liability  for  injury  resulting 
from  such  causes.  The  record  shows  that  the 
wife  of  appellee  was  compelled  to  ride  in  a  car 
full  of  tobacco-smoke,  which  caused  to  her 
nausea;  that  she  was  compelled  to  ride  where 
she  could  not  avoid  hearing  rough,  profane, 
and  obscene  language,  and  witness  acts  of  vio- 
lence and  drunkenness.  These  things  carriers 
of  passengers  ought  not  to  permit  in  vehicles 
in  which  they  undertake  to  transport  decent 
men,  much  less  refined  and  delicate  women; 
and  if  they  do,  when  they  could  prevent  them 
by  the  use  of  due  care,  they  must  respond  in 
damages." 

Liability  for  Misconduct  of  Disorderly  Strangers. 

—  In  Batton  v.  South,  etc.,  Alabama  R.  Co.,  77 
Ala.  591,  54  Am.  Rep.  80,  it  was  held  that  the 
defendant  was  not  liable  to  an  action  for 
damages  because  of  the  indecent  language  and 
conduct  of  certain  unknown  strangers  who 
proved  disorderly  in  the  presence  of  the  plain- 
tiff while  she  was  seated  in  the  ladies'  waiting 
room  of  the  defendant,  it  not  appearing  that 
the  company  or  its  servants  had  notice  of  any 
facts  which  justified  the  expectation  of  such 
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'  < '  >  As  to  Drunken  Passengers.  —  It  is  the  duty  of  the  servants  of  the  carrier 
to  eject  a  drunken  passenger  from  the  train  or  other  vehicle  of  transportation 
before  he  has  committed  .my  overt  act  of  violence,  if,  because  of  his  condi- 
tion, there  is  any  reason  to  apprehend  injury  or  annoyance  to  other  passen- 
gers.1 Hut  a  failure  to  eject  a  passenger  merely  because  he  is  drunk,  if  other- 
wise well  behaved,  will  not  alone  subject  a  carrier  to  liability  for  an  injury 
caused  by  his  acts  or  conduct.8 

(7)  As  to  Sick  Passengers.  —  It  is  also  the  duty  of  the  carrier  to  remove  from 
its  vehicles  of  transportation  any  persons  who  because  of  sickness  annoy  or 
threaten  the  health  of  other  passengers.3  And  so  a  railroad  company  was 
held  to  have  been  justified  in  removing  from  its  train  a  passenger  who  was 
believed  to  have  small-pox,  though  in  fact  he  had  no  contagious  disease.4 
Hut  it  has  been  held  that  it  was  no  breach  of  duty  to  other  passengers  for  a 
steamboat  to  take  on  steerage  passengers  at  an  infected  port.5 

5.  Duty  in  the  Carriage  of  Passengers  —  a.  Degree  of  Care  to  be  Exer- 
CISED  —  (i)  Rule  Stated  Generally. — The  definitions  and  explanations  given 
by  the  various  courts,  and  sometimes  by  the  same  court,  of  the  degree  of  care 
to  be  required  of  carriers,  are  many  and  perplexing  —  in  some  cases  irrecon- 
cilable. Reduced  to  the  simplest  form,  the  rule  may  be  stated  to  be  that  the 
carrier  is  bound  to  exercise  the  strictest  vigilance  in  receiving  a  passenger,  con- 
veying him  to  his  destination,  and  setting  him  down  safely,  that  the  means  of 
conveyance  employed  and  the  circumstances  of  the  case  will  permit.6 


an  occurrence.  Somerville,  J.,  delivering  the 
opinion  of  the  court,  said:  "  The  broad  propo- 
sition is  urged  upon  us  that  it  is  the  duty  of 
railroad  companies,  when  acting  as  common 
carriers,  to  use  the  utmost  care  in  protecting 
passengers,  and  especially  female  passengers, 
not  only  from  the  violence  and  rudeness  of  its 
own  officers  and  agents,  but  also  of  intruders 
who  are  strangers.  We  need  not  say  that 
there  may  not  be  certain  circumstances  under 
which  the  law  would  impose  such  a  duty. 
There  are  many  well-considered  cases  which 
support  this  view,  but  none  of  them  fail  to 
impose  the  qualification,  that  the  wrong  or 
injury  done  the  passenger  by  such  strangers 
must  have  been  of  such  a  character,  and  per- 
petrated under  such  circumstances,  as  that  it 
might  reasonably  have  been  anticipated  or 
naturally  expected  to  occur." 

1.  Drunken  Passengers.  —  Lemont  v.  Washing- 
ton, etc.,  R.  Co.,  1  Mackey  (D.  C.)  180,  47  Am. 
Rep.  238;  Louisville,  etc.,  R.  Co.  v.  Logan,  88 
Ky.  232,  21  Am.  St.  Rep.  332;  Sullivan  v.  Old 
Colony  R.  Co.,  148  Mass.  119;  Vinton  v.  Mid- 
dlesex R.  Co.,  11  Allen  (Mass.)  304,  87  Am. 
Dec.  714.  See  Railway  Co.  v.  Valleley,  32 
Ohio  St.  345,  30  Am.  Rep.  601.  See  also  infra, 
this  title,  Ejection  of  Passengers. 

2.  Thomson  v.  Manhattan  R.  Co.,  75  Hun 
(N.  Y.)  548;  Galveston,  etc.,  R.  Co.  v.  Long, 
(Tex.  Civ.  App.  1896)  36  S.  W.  Rep.  485. 

Violence  Not  to  be  Presumed  from  Mere  Drunk- 
enness. —  In  Putnam  v.  Broadway,  etc.,  R. 
Co.,  55  N.  Y.  108,  14  Am.  Rep.  190,  Allen,  J., 
said:  "  It  does  not  follow  and  cannot  be  pre- 
sumed that  because  a  man  is  drunk,  and  is,  in 
that  condition,  offensive  to  others,  as  well  by 
his  demeanor  as  in  his  appearance,  that  he  is  a 
dangerous  man,  and  that  his  presence  imperils 
the  safety  of  others;  that  because  he  is  drunk 
he  may  violently  assault  or  murder  others 
without  provocation." 

3.  Sick  Passengers.  —  Atchison,  etc.,  R.  Co.  v. 


Weber,  33  Kan.  543,  52  Am.  Rep.  543.  See 
infra,  this  title,  Ejection  of  Passengers. 

4.  Paddock  v.  Atchison,  etc.,  R.  Co.,  37 
Fed.  Rep.  841. 

6.  The  Normannia,  62  Fed.  Rep.  469. 
6.  General  Statement  of  Rule  —  A  rkansas.  — 
Little  Rock,  etc.,  R.  Co.  v.  Miles,  40  Ark.  298, 
48  Am.  Rep.  10,  13  Am.  &  Eng.  R.  Cas.  10. 

Florida.  —  Florida  Southern  R.  Co.  v.  Hirst, 
30  Fla.  r,  32  Am.  St.  Rep.  17,  52  Am.  &  Eng. 
R.  Cas.  409. 

Indiana.  —  Kentucky,  etc.,  Bridge  Co.  v. 
Quinkert,  2  Ind.  App.  244;  Jeffersonville  R. 
Co.  v.  Hendricks,  26  Ind.  228;  Louisville,  etc., 
R.  Co.  v.  Snyder,  117  Ind.  435,  10  Am.  St. 
Rep.  60,  37  Am.  &  Eng.  R.  Cas.  137;  Terre 
Haute,  etc.,  R.  Co.  v.  Buck,  96  Ind  346,  49 
Am.  Rep.  168,  18  Am.  &  Eng.  R.  Cas.  234; 
Grand  Rapids,  etc.,  R.  Co.  v.  Ellison,  117  Ind. 
234,  39  Am.  &  Eng.  R.  Cas.  480. 

Iowa.  —  Moore  v.  Des  Moines,  etc.,  R.  Co.. 
69  Iowa  491,  27  Am.  &  Eng.  R.  Cas.  315. 

Louisiana.  —  Lehman  v.  Louisiana  Western 
R.  Co.,  37  La.  Ann.  705. 

Maine.  —  Libby  v.  Maine  Cent.  R.  Co.,  85 
Me.  34,  58  Am.  &  Eng.  R.  Cas.  81. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v.  State, 
60  Md.  449,  12  Am.  &  Eng.  R.  Cas.  149. 

Missouri. — Smith  v.  St.  Louis,  etc.,  R.  Co., 
69  Mo.  32,  33  Am.  Rep.  484;  Willmott  v.  Cor- 
rigan  Consol.  St.  R.  Co.,  106  Mo.  535. 

New  York.  —  Carroll  v.  Staten  Island  R.  Co., 
58  N.  Y.  126,  17  Am.  Rep.  221,  affirming  65 
Barb.  (N.  Y.)  32. 

Ohio.  —  Cleveland,  etc.,  R.  Co.  v.  Manson, 
30  Ohio  St.  451. 

Pennsylvania.  —  New  York,  etc.,  R.  Co.  v. 
Dougherty,  11  W.  N.  C.  (Pa.)  437,  6  Am.  &  Eng. 
R.  Cas.  139;  Laing  v.  Colder,  8  Pa.  St.  481,  49 
Am.  Dec.  533. 

Texas.  —  Galveston  City  R.  Co.  v.  Hewitt, 
67  Tex.  473,  60  Am.  Rep.  32;  St.  Louis,  etc., 
R.  Co.  v.  Finley,  79  Tex.  85. 
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Care  Proportionate  to  Nature  and  Risks  of  Business.  —  Again  adverting  to  the  diver- 
gent opinions  of  various  courts  as  to  the  degree  of  care  required  of  a  carrier  of 
passengers,  attention  is  drawn  to  certain  cases  in  which  it  is  said  that  the 
degree  of  care  is  subject  to  a  reasonable  limitation ;  that  it  is  not  the  utmost 
and  highest  absolutely,  but  the  highest  which  is  consistent  with  the  nature 
of  the  carrier's  business,  and  there  must  be  a  due  regard  to  its  necessary 
requirements.1 


In  Chicago,  etc.,  R.  Co.  v.  Scurr,  59  Miss. 
456,  42  Am.  Rep.  373,  it  is  said  that  the  power 
of  common  carriers  over  the  persons  and  prop- 
erty committed  to  their  custody  is  very  great, 
and  that  hence  the  law  imposes  upon  them 
the  severest  exactions  and  a  degree  of  responsi- 
bility unknown  to  other  callings  in  life;  but 
though  these  exactions  are  more  numerous  and 
stringent,  a  nonperformance  of  them  brings  to 
the  delinquent  just  that  which  a  default  of  duty 
brings  to  all  men,  that  is  to  say,  full  compen- 
sation for  thoughtlessness  and  carelessness, 
exemplary  punishment  for  recklessness,  wil- 
fulness, or  insult. 

Lord  Ellenborough's  Statement. —  In  Jackson 
v.  Tollett,  2  Stark.  37,  3  E.  C.  L.  307,  Lord 
Ellenborough  states  the  law  to  be  that  "  every 
person  who  contracts  for  the  conveyance  of 
others  is  bound  to  use  the  utmost  care  and 
skill;  and  if,  through  any  erroneous  judgment 
on  his  part,  any  mischief  is  occasioned,  he 
must  answer  for  the  consequences."  See  also 
Crofts  v.  Waterhouse,  3  Bing.  319,  11  E.  C.  L. 
119. 

As  Stated  by  TJ.  S.  Supreme  Court.  —  In  Phila- 
delphia, etc.,  R.  Co.  v.  Derby,  14  How.  (U.  S.) 
486,  Mr.  Justice  Grier  used  the  following 
strong  and  emphatic  language:  "  When  car- 
riers undertake  to  convey  persons  by  the 
powerful  but  dangerous  agency  of  steam,  pub- 
lic policy  and  safety  require  that  they  be  held 
to  the  greatest  possible  care  and  diligence;  and 
whether  the  consideration  for  such  transpor- 
tation be  pecuniary  or  otherwise,  the  personal 
safety  of  the  passengers  should  not  be  left  to 
the  sport  of  chance  or  the  negligence  of  care- 
less agents.  Any  negligence,  in  such  cases, 
may  well  deserve  the  epithet  of  'gross.'" 
See  also,  to  like  effect,  Maury  v.  Talmadge, 
2  McLean  (U.  S.)  157;  Derwort  v.  Loomer,  21 
Conn.  245;  Hall  v.  Connecticut  River  Steam- 
boat Co.,  13  Conn.  319;  Stockton  v.  Frey,  4 
Gill  (Md.)4o6,  45  Am.  Dec.  138. 

Distinguished  from  Carriers  of  Goods.  —  The 
obligation  of  a  carrier  of  passengers  differs 
from  that  of  a  carrier  of  goods  in  this,  that  in 
the  former  case  the  carrier  only  warrants  that 
he  will  carry  safely  as  far  as  human  foresight 
or  the  utmost  care  and  diligence  of  a  cautious 
person  will  permit.  Hence,  in  such  case, 
something  more  must  be  proved  than  the  mere 
reception  of  the  passenger  and  his  nondelivery 
in  safety.  It  must  also  be  shown  that  there 
has  been  wanting  some  of  that  required  fore- 
sight and  care,  and  that  from  such  cause  the 
injury  has  resulted.  Brock  way  v.  Lascala,  I 
Edm.  Sel.  Cas.  (N.  Y.  Cir.  Ct.)  135.  See  also 
Southern  R.  Co.  v.  Kendrick,  40  Miss.  374,  90 
Am.  Dec.  332.  And  see  generally  the  title 
Carriers  of  Goods,  ante. 

Negligence  a  Question  for  the  Jury.  —  In  Penn- 
sylvania R.  Co.  v.  Peters,  116  Pa.  St.  206,  it  is 
said  that  negligence  is  the  absence  of  care  ac- 


cording to  the  circumstances,  and  is  always  a 
question  for  the  jury  when  there  is  a  reason- 
able doubt  as  to  the  facts  or  as  to  the  infer- 
ences to  be  drawn  from  them. 

See  also  generally,  for  a  full  description  of 
this  subject,  infra,  this  title,  Matters  of  De- 
fense, subsection  Contributory  Negligence.  And 
see  the  title  Negligence. 

Ground  of  Reason  and  Limitation  upon  Rule.  — 
In  Indianapolis,  etc.,  R.  Co.  v.  Horst,  93  U.  S. 
291,  the  Supreme  Court  of  the  United  States 
says,  in  speaking  of  the  rule  requiring  the 
greatest  degree  of  skill  and  care  on  the  part  of 
a  carrier  of  passengers,  that  the  rule  has  its 
foundation  in  public  policy,  and  being  ap- 
proved by  experience  and  sanctioned  by  the 
plainest  principles  of  reason  and  justice,  it  is 
of  great  importance  that  it  should  be  relaxed. 
The  rule,  however,  does  not  mean  that  all  the 
care  and  diligence  the  human  mind  can  con- 
ceive of  is  required,  nor  such  as  will  render 
transportation  free  from  any  possible  terror, 
nor  such  as  would  drive  the  carrier  from  his 
business. 

If  the  Negligence  of  a  Carrier  Place  a  Passenger 
in  a  Position  of  Such  Imminent  Peril  as  to  Cause 
Fright,  and  the  fright  causes  nervous  con- 
vulsions and  illness,  the  negligence  is  the 
proximate  cause  of  the  injury,  and  the  injury 
is  one  for  which  an  action  mav  be  brought. 
Purcell  v.  St.  Paul  City  R.  Co.,  48  Minn.  134. 

The  Reason  of  the  Difference  as  to  the  Degree 
of  Care  Required  from  a  Carrier  towards  its  Serv- 
ants and  its  Passengers  is  manifest.  The 
former,  by  very  contract,  are  presumed  to  run 
the  ordinary  risk  of  the  machinery  and  appli- 
ances they  are  engaged  to  supervise  or  use. 
They  are  also  held  to  a  knowledge  of  the  char- 
acter and  obvious  defects  of  such  machinery 
and  appliances,  as  well  as  the  skill  and  habits 
of  their  co-servants.  A  passenger,  on  the 
other  hand,  neither  can  know  nor  is  presumed 
to  know  anything  about  these  things.  Hav- 
ing paid  for  his  passage,  he  is  wholly  passive 
in  the  hands  of,  and  is  at  the  mercy  of,  the 
transportation  company  and  its  agent.  Phila- 
delphia, etc.,  R.  Co.  v.  Anderson,  94  Pa.  St. 
351,  39  Am.  Rep.  787. 

1.  Philadelphia,  etc.,  R.  Co.  v.  Anderson,  72 
Md.  519,  20  Am.  St.  Rep.  483,  44  Am.  &  Eng. 
R.  Cas.  345;  Texas,  etc.,  R.  Co.  v.  Davidson, 
3  Tex.  Civ.  App.  542.  See  also  Texas  Cent. 
R.  Co.  v.  Burnett,  80  Tex.  536;  Texas  Cent.  R. 
Co.  v.  Stuart,  I  Tex.  Civ.  App.  642. 

Particular  Circumstances.  — ■  In  Delaware,  etc., 
R.  Co.  v.  Dailey,  37  N.  J.  L.  526,  it  was  held 
that  a  company  is  bound  to  carry  passengers 
in  safety  so  far  as  the  utmost  care  and  skill  of 
the  most  prudent  men  practicably  obtainable 
can  secure  it  under  the  particular  circum- 
stances of  the  case.  See  also,  to  like  effect, 
Chicago  City  R.  Co.  v.  Engel,  35  111.  App.  490; 
West  Chicago  St.  R.  Co.  v.  Martin,  47  111.  App. 
59  Volume  V. 


Dutios  and 


CARRIERS  OF  PASSENGERS. 


Liabilities. 


Not  Liable  as  Insurers.  —  It  may  be  said  to  be  the  unanimous  opinion  of  all  the 
courts,  that  carriers  of  passengers  are  not  liable  as  insurers  of  the  safety  of  their 
passengers,  a  rule  which  forms  the  most  well-marked  distinction  between  their 
liabilities  and  those  imposed  upon  carriers  of  goods.1 

stage  Coach  Proprietors.  — The  same  rules  as  to  the  degree  of  care  demanded 
apply  to  the  proprietors  of  hacks  and  stage  coaches  equally  with  other  carriers.2 

(2)  Special  Rules  and  Modifications  —  Utmost  Care  and  Human  Foresight. —  In  a 
very  large  number  of  cases  it  has  been  held  that  a  carrier  should  use  the  utmost 
care  and  foresight  in  the  conveyance  of  its  passengers  so  as  to  prevent  injury 
which  otherwise  might  be  guarded  against.3 


610;  Dodge  v.  Boston,  etc.,  Steamship  Co.,  148 
Mass.  207,  12  Am.  St.  Rep.  541,  37  Am.  &  Eng. 
R.  Cas.  67;  Secord  v.  St.  Paul,  etc.,  R.  Co.,  5 
McCrary  (U.  S.)  515. 

Dangers  Not  Usually  Incident  to  Mode  of  Travel. 
—  The  safety  of  passengers  requires  the  strict 
and  rigid  observance  on  the  part  of  carriers  by 
rail  or  otherwise  of  all  means  which  are  likely 
to  prevent  danger  to  passengers,  "  but  as  to 
dangers  and  perils  not  incident  to  ordinary 
perils  by  any  mode  of  travel,  the  rule  of 
liability  imposed  upon  the  carrier  of  passen- 
gers by  law  is  less  stringent."  He  must  not, 
however,  omit  any  care  to  discover  and  pre- 
vent danger  to  a  passenger,  where  foresight  on 
his  part  is  reasonable  and  practicable.  Chi- 
cago, etc.,  R.  Co.  v.  Pillsbury,  123  111.  9,  5  Am. 
St.  Rep.  483. 

Distinction  between  Degree  of  Care  upon  Pass- 
enger and  Freight  Trains. —  In  Reber  v.  Boad, 
38  Fed.  Rep.  822,  it  is  held  that  the  degree  of 
care  required  of  carriers  and  their  servants 
upon  passenger  trains  is  greater  than  that 
required  on  freight  trains,  where  certain 
accommodations  have  been  provided  for  pass- 
engers. 

1.  Liability  as  Insurer  —  United  States.  — 
Hazard  v.  Chicago,  etc.,  R.  Co.,  r  Biss.  (U.  S.) 
503;  Ladd  v.  Foster,  12  Sawy.  (U.  S.)  547; 
Stokes  v.  Saltonstall,  13  Pet.  (U.  S.)  181. 

California.  —  Treadwell  v.  Whittier,  80  Cal. 
574,  13  Am.  St.  Rep.  175;  Nagle  v.  California 
Southern  R.  Co.,  88  Cal.  86. 

Connecticut.  —  Hall  v.  Connecticut  River 
Steamboat  Co.,  13  Conn.  319. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Arnol, 
144  111.  261,  58  Am.  &  Eng.  R.  Cas.  411;  Chi- 
cago, etc.,  R.  Co.  v.  Lewis,  145  111.  67,  58  Am. 
&  Eng.  R.  Cas.  126;  Chicago,  etc.,  R.  Co.  v. 
Carroll,  5  111.  App.  201. 

Indiana.  —  Jeffersonville  R.  Co.  v.  Hen- 
dricks, 26  Ind.  228;  Louisville,  etc.,  R.  Co.  v. 
Pedigo,  108  Ind.  481,  27  Am.  &  Eng.  R.  Cas. 
310. 

A'ansas. —  Chicago,  etc.,  R.  Co.  v.  Fisher, 
49  Kan.  460. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
State,  60  Md.  449,  12  Am.  &  Eng.  R.  Cas.  149; 
Baltimore,  etc.,  Turnpike  Road  Co.  v.  Leon- 
hardt,  66  Md.  70,  27  Am.  &  Eng.  R.  Cas.  194. 

Michigan.  —  Grand  Rapids,  etc.,  R.  Co.  v. 
Huntley,  38  Mich.  537,  31  Am.  Rep.  321. 

Missouri. — Sawyer  v.  Hannibal,  etc.,  R. 
Co.,  37  Mo.  241,  90  Am.  Dec.  382;  Gilson  v. 
Jackson  County  Horse  R.  Co.,  76  Mo.  282,  12 
Am.  &  Eng.  R.  Cas.  132;  Leslie  v.  Wabash, 
etc.,  R.  Co.,  88  Mo.  50,  26  Am.  &  Eng.  R.  Cas. 
229;  O'Connell  v.  St.  Louis  Cable,  etc.,  R.  Co., 
106  Mo.  482. 


Pennsylvania. — Fredericks  v.  Northern  Cent. 
R.  Co.,  157  Pa.  St.  103,  58  Am.  &  Eng.  R. 
Cas.  91. 

South  Carolina.  —  Renneker  v.  South  Caro- 
lina R.  Co.,  20  S.  Car.  219. 

Texas.  —  International,  etc.,  R.  Co.  v.  Hallo- 
ren,  53  Tex.  46,  3  Am.  &  Eng.  R.  Cas.  343, 
37  Am.  Rep.  744;  Texas  Pac.  R.  Co.  v. 
Buckelew,  3  Tex.  Civ.  App.  272;  International, 
etc.,  R.  Co.  v.  Welch,  86  Tex.  203,  40  Am.  St. 
Rep.  829. 

West  Virginia.  —  Gillingham  v.  Ohio  River 
R.  Co.,  35  W.  Va.  588,  29  Am.  St.  Rep.  827,  51 
Am.  &  Eng.  R.  Cas.  222;  Fisher  v.  West  Vir- 
ginia, etc.,  R.  Co.,  39  W.  Va.  366,  58  Am.  & 
Eng.  R.  Cas.  337. 
See  the  title  Carriers  of  Goods,  ante. 
Extent  of  Carrier's  Liability  as  Insurer.  —  A 
company,  is  an  insurer  of  the  passenger's 
safety  only  against  the  risk  caused  or  increased 
solely  by  its  own  negligence.  Grand  Rapids, 
etc.,  R.  Co.  v.  Boyd,  65  Ind.  526. 

2.  Stage  Coach  Lines.  —  Bonce  v.  Dubuque 
St.  R.  Co.,  53  Iowa  278,  36  Am.  Rep.  221; 
Lemon  v.  Chanslor,  68  Mo.  340,  30  Am.  Rep. 
799. 

Carriers  of  Passengers  by  Stages  are  liable  for 
injuries  resulting  from  the  slightest  negligence 
on  the  part  of  the  driver  or  proprietor  of  the 
stage,  and  they  are  bound  to  use  the  utmost 
care  and  diligence  of  cautious  persons  to  pre- 
vent injury  to  the  passengers.  Farish  v. 
Reigle,  n  Gratt.  (Va.)  697,  62  Am.  Dec.  666. 

The  proprietors  of  a  stage  coach  who  hold 
themselves  out  as  carriers  of  passengers  are 
bound  to  receive  all  who  require  a  passage,  so 
long  as  they  have  room  and  there  is  no  legal 
excuse  for  a  refusal,  and  it  is  not  a  lawful  ex- 
cuse that  they  run  their  coach  in  connection 
with  another  coach,  which  extends  the  line  to 
a  certain  place,  and  have  agreed  with  the  pro- 
prietor of  such  other  coach  not  to  receive  pass- 
engers who  come  from  that  place  on  certain 
days,  unless  they  come  in  his  coach.  Bennett 
v.  Dutton,  10  N.  H.  481.  See  also  Denver, 
etc.,  R.  Co.  v.  Atchison,  etc.,  R.  Co.,  15  Fed. 
Rep.  650;  Moses  v.  Boston,  etc.,  R.  Co.,  24 
N.  H.  71,  55  Am.  Dec.  222. 

3.  Utmost  Care  and  Foresight  —  United  States. 
—  Hazard  v.  Chicago,  etc.,  R.  Co.,  1  Biss.  (U. 
S.)  503;  Pennsylvania  Co.  v.  Roy,  102  U.  S. 
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Arkansas. — George  v.  St.  Louis,  etc.,  R. 
Co.,  34  Ark.  613. 

California.  — Wheaton  v.  North  Beach,  etc., 
R.  Co.,  36  Cal.  590;  Nagle  v.  California  South- 
ern R.  Co.,  88  Cal.  86;  Jamison  v.  San  Jose, 
etc.,  R.  Co.,  55  Cal.  593. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Hodgson, 
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Highest  Degree  of  Care.  —  In  some  jurisdictions  the  statement  of  the  rule  as  to 
the  degree  of  care  required  of  carriers  is  expressed  as  being  the  highest  degree 
of  care  that  they  can  render  under  the  circumstances,  but  no  material  difference 
can  be  seen  between  this  and  the  general  rule,  that  a  carrier  owes  an  extraor- 
dinary degree  of  diligence,  or,  as  it  is  sometimes  expressed,  extraordinary 
care,  to  its  passengers. 1 

Extraordinary  Care.  —  In  other  jurisdictions  it  has  been  held  that  the  duties  of 
a  carrier  towards  a  passenger,  where  the  latter's  safety  is  directly  involved,  call 
for  the  exercise  of  extraordinary  care.8 


18  Colo.  117;  Atchison,  etc.,  R.  Co.  v.  Shean, 

18  Colo.  368,  58  Am.  &  Eng.  R.  Cas.  360. 
Illinois.  —  Chicago,  etc.,  R.  Co.  v.  George, 

19  111.  510,  71  Am.  Dec.  239,  modified  in  Chi- 
cago, etc.,  R.  Co.  v.  Gretzner,  46  111.  74. 

Indiana. — Gillenwater  v.  Madison,  etc.,  R. 
Co.,  5  Ind.  339,  61  Am.  Dec.  101;  Thayer  v. 
St.  Louis,  etc.,  R.  Co.,  22  Ind.  26,  85  Am.  Dec. 
409;  Louisville,  etc.,  R.  Co.  v.  Pedigo,  108 
Ind.  481,  27  Am.  &  Eng.  R.  Cas.  310. 

Iowa.  —  Kellow  v.  Central  Iowa  R.  Co.,  68 
Iowa  470,  56  Am.  Rep.  858,  21  Am.  &  Eng.  R. 
Cas.  485. 

Kentucky.  —  Louisville  City  R.  Co.  v. 
Weams,  80  Ky.  420. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Breinig,  25  Md.  378,  90  Am.  Dec.  49;  Balti- 
more, etc.,  R.  Co.  v.  State,  60  Md.  449,  12  Am. 
&  Eng.  R.  Cas.  149;  Baltimore,  etc.,  R.  Co.  v. 
State,  63  Md.  135,  21  Am.  &  Eng.  R.  Cas.  202; 
Baltimore,  etc.,  Turnpike  Road  Co.  v.  Leon- 
hardt,  66  Md.  70,  27  Am.  &  Eng.  R.  Cas.  194; 
Philadelphia,  etc.,  R.  Co.  v.  Anderson,  72  Md. 
519,  20  Am.  St.  Rep.  483,  44  Am.  &  Eng.  R. 
Cas.  345. 

Massachusetts. — White  v.  Fitchburg  R.  Co., 
136  Mass.  321,  18  Am.  &  Eng.  R.  Cas.  140. 

Nebraska.  —  Spellman  v.  Lincoln  Rapid 
Transit  Co.,  36  Neb.  890,  38  Am.  St.  Rep.  753, 
58  Am.  &  Eng.  R.  Cas.  297. 

New  Hampshire.  —  Taylor  v.  Grand  Trunk 
R.  Co.,  48  N.  H.  304,  2  Am.  Rep.  229. 

New  York.  —  Barrett  v.  Third  Ave.  R.  Co., 
45  N.  Y.  628,  affirming?,  Abb.  Pr.  N.  S.  (N.  Y. 
Super.  Ct.)  205,  1  Sweeny  (N.  Y.)  568 ;  Caldwell 
v.  Murphy,  1  Duer  (N.  Y.)  233;  Oliver  v.  New 
York,  etc.,  R.  Co.,  1  N.  Y.  Edm.  Sel.  Cas. 
(Orange  Cir.  Ct.)  589;  Ganiard  v.  Rochester 
City,  etc.,  R.  Co.,  50  Hun  (N.  Y.)22;  Dlabola  v. 
Manhattan  R.  Co.,  15  Daly  (N.  Y.)  470,  affirmed 
in  134  N.  Y.  585. 

Pennsylvania.  —  Laing  v.  Colder,  8  Pa.  St. 
479,  49  Am.  Dec.  533;  Conroy  v.  Pennsylvania 
R.  Co.,  1  Pittsb.  (Pa.)  440. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Mitchell,  11  Heisk.  (Tenn.)  400. 

Texas.  —  International,  etc.,  R.  Co.  v. 
Welch,  86  Tex.  204,  40  Am.  St.  Rep.  829,  58 
Am.  &  Eng.  R.  Cas.  70. 

West  Virginia.  —  Fisher  v.  West  Virginia, 
etc.,  R.  Co.,  39  W.  Va.  366,  58  Am.  &  Eng.  R. 
Cas.  337. 

Meaning  of  Expression.  —  When  it  is  said  that 
a  company  should  exercise  the  highest  degree 
•of  foresight  and  prudence,  such  a  statement  is 
not  to  be  understood  to  require  of  it  every 
possible  precaution  which  ingenuity  might 
■suggest,  or  skill  might  afford,  by  which  acci- 
dents may  be  avoided,  but  that  it  should  adopt 
such  precautions  of  known  value  as  have  been 
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practically  tested,  and  should  employ  such 
necessary  skilled  labor,  service,  and  experience 
as  are  reasonably  within  its  power  to  secure. 
International,  etc.,  R.  Co.  v.  Halloren,  53 
Tex.  46,  37  Am.  Rep.  744. 

In  the  Absence  of  a  Special  Contract,  carriers 
are  required  to  carry  passengers  as  safely  as 
human  foresight  and  reasonable  care  will  per- 
mit. Ryan  v.  Gilmer,  2  Mont.  518,  25  Am. 
Rep.  744. 

"  Carriers  of  passengers,  even  in  street  cars, 
are  bound  to  a  higher  degree  of  care,  skill, 
and  vigilance  in  the  preparation  and  manage- 
ment of  their  vehicles  of  conveyance  than  were 
required  of  the  owners  of  the  stage  coaches, 
as  well  on  account  of  the  greater  number 
transported  at  the  same  time  as  the  constant 
ingress  and  egress  of  the  persons  entering  or 
leaving  the  car.  Travelers  must  take  the  risk 
necessarily  incident  to  the  mode  of  travel 
which  they  select;  but  those  risks,  in  the  legal 
sense,  are  only  such  as  the  utmost  care,  skill, 
and  caution  of  the  carrier  in  the  preparation 
and  management  of  the  vehicle  of  conveyance 
is  unable  to  avert."  Washington,  etc.,  R. 
Co.  v.  Varnell,  98  U.  S.  479.  See  also  Pendle- 
ton v.  Kinsley,  3  Cliff.  (U.  S.)  420. 

1.  Highest  Care.  —  The  Oriflamme,  3  Savvy. 
(U.  S.)  397;  Mackoy  v.  Missouri  Pac.  R.  Co., 
18  Fed.  Rep.  236;  Central  R.,  etc.,  Co.  v. 
Perry,  58  Ga.  461;  Central  R.  Co.  v.  Freeman, 
75  Ga.  331;  Georgia  R.  Co.  v.  Homer,  73  Ga. 
251,  27  Am.  &  Eng.  R.  Cas.  186;  Raymond  v. 
Burlington,  etc.,  R.  Co.,  65  Iowa  152,  18  Am. 
&  Eng.  R.  Cas.  217;  Huelsenkamp  v.  Citizens' 
R.  Co.,  37  Mo.  537,  90  Am.  Dec.  399;  Spellman 
v.  Lincoln  Rapid  Transit  Co.,  36  Neb.  890,  38 
Am.  St.  Rep.  753,  58  Am.  &  Eng.  R.  Cas. 
297. 

Consistent  with  Mode  of  Conveyance.  —  "Car- 
riers of  passengers  are  held  to  the  exercise  of 
the  utmost  or  highest  degree  of  care,  skill,  and 
diligence  for  the  safety  of  the  passenger  that 
is  consistent  with  the  mode  of  conveyance  em- 
ployed." North  Chicago  St.  R.  Co.  v.  Cook, 
145  111.  551. 

2.  Extraordinary  Care.  —  Denver,  etc.,  R.  Co. 
v.  Hodgson,  18  Colo.  117;  Atchison,  etc.,  R. 
Co.  v.  Shean,  18  Colo.  368,  58  Am.  &  Eng.  R. 
Cas.  360;  Brunswick,  etc.,  R.  Co.  v.  Gale,  56 
Ga.  322;  Waller  v.  Hannibal,  etc.,  R.  Co.,  83 
Mo.  608;  Knight  v.  Portland,  etc.,  R.  Co.,  56 
Me.  234,  96  Am.  Dec.  449;  Sherley  v.  Billings, 
8  Bush  (Ky.)  147,  8  Am.  Rep.  451;  Lambeth 
v.  North  Carolina  R.  Co.,  66  N.  Car.  494,  8 
Am.  Rep.  508. 

Public  Policy  Requires  that  a  carrier  should  be 
held  to  the  greatest  possible  degree  of  care  and 
diligence,  and  that  the  personal  safety  of  pass- 
engers should  not  be  left  to  the  sport  of  chance 
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Moro  than  Ordinary  Care.  —  Again,  in  other  cases  it  is  said  that  a  carrier  of  pass- 
engers is  bound  to  use  more  than  ordinary  care  and  diligence.1 

Slight  Negligence.  — ■  It  has  been  said  that  the  degree  of  responsibility  to  which 
carriers  ot  passengers  are  subjected  is  not  ordinary  care,  but  extraordinary 
care,  which  renders  them  liable  for  slight  negligence.8 

Care  of  Prudent  Person  as  Criterion.  —  In  another  line  of  cases  the  rule  is  laid  down 
that  a  carrier  of  passengers  for  hire  must  use  the  utmost  care  and  skill  which 
prudent  and  cautious  men  are  accustomed  to  use  under  like  circumstances.3 

Highest  Degree  of  Care  of  Very  Cautious  Persons.  — ■  Carriers  of  passengers  are,  as  the 
rule  is  laid  down  in  certain  cases,  bound  to  exercise  towards  their  passengers 
the  highest  degree  of  care  of  very  prudent  and  cautious  persons.4 


or  the  negligence  of  a  careless  agent.  Bryan 
v.  Missouri  Pac.  R.  Co.,  32  Mo.  App.  228. 

Railroad  companies  conveying  passengers, 
combining  in  themselves  the  ownership  as 
well  of  the  road  as  of  the  cars  and  locomotive, 
are  bound  to  the  most  exact  care  and  diligence, 
not  only  in  the  management  of  the  trains  and 
cars,  but  also  in  the  structure  and  care  of  the 
track  and  in  all  the  subsidiary  arrangements 
necessary  to  the  safety  of  the  passengers. 
McElroy  v.  Nashua,  etc.,  R.  Corp.,  4  Cush. 
(Mass.)  400,  50  Am.  Dec.  794;  International, 
etc.,  R.  Co.  v.  Halloren,  53  Tex.  46,  37  Am. 
Rep.  744;  Virginia  Cent.  R.  Co.  v.  Sanger, 
15  Gratt.  (Va.)  230;  Searle  v.  Kanawha,  etc., 
R.  Co.,  32  W.  Va.  370. 

1.  More  than  Ordinary  Care.  —  Curtis  v.  Cen- 
tral R.  Co.,  6  McLean  (U.  S.)4oi;  Franklin  v. 
Southern  California  Motor  Road  Co.,  85  Cal. 
63;  Savannah,  etc.,  R.  Co.  v.  Stewart,  71  Ga. 
427;  Libby  v.  Maine  Cent.  R.  Co.,  85  Me.  34, 
58  Am.  &  Eng.  R.  Cas.  81;  Spellman  v. 
Lincoln  Rapid  Transit  Co.,  36  Neb.  8go,  38 
Am.  St.  Rep.  753,  58  Am.  &  Eng.  R.  Cas.  297; 
Carrico  v.  West  Virginia  Cent.,  etc.,  R.  Co.,  35 
W.  Va.  389,  52  Am.  &  Eng.  R.  Cas.  393.  Compare 
Boyce  v.  Anderson,  2  Pet.  (U.  S.)  150,  in  which 
Chief  Justice  Marshall  held  that  the  rule  of 
care  is  that  of  ordinary  care,  the  care  which 
all  bailees  for  hire  owe  their  employer. 

A  railroad  company  is  bound  to  use  a  high 
degree  of  skill  and  vigilance  to  guard  against 
accidents,  although  not  an  insurer  of  the 
safety  of  its  passengers.  Palmer  v.  Delaware, 
etc.,  Canal  Co.,  120  N.  Y.  170,  17  Am.  St.  Rep. 
629. 

Any  Reasonable  Possibility  or  Probability  of 
Danger  demands  action  on  the  part  of  the  car- 
rier. Meyer  v.  St.  Louis,  etc.,  R.  Co.,  54  Fed. 
Rep.  116,  58  Am.  &  Eng.  R.  Cas.  in. 

When  a  Company  has  Created  Extra  Danger,  it 
is  bound  to  use  extra  precautions,  and  the 
precautions  to  be  adopted  must  be  adequate  to 
insure  the  safety  of  every  passenger  who  ex- 
ercises ordinary  care.  Klein  v.  Jewett,  26  N. 
J.  Eq.  474,  affirmed  27  N.  J.  Eq.  550. 

2.  Slight  Negligence.  —  Seymour  v.  Chicago, 
etc.,  R.  Co.,  3  Biss.  (U.  S.)  43;  Central  R.  Co. 
v.  Thompson,  76  Ga.  770;  Chicago,  etc.,  R. 
Co.  v.  Hazzard,  26  111.  373;  Huelsenkamp  v. 
Citizens'  R.  Co.,  37  Mo.  537,  90  Am.  Dec.  399; 
Bryan  v.  Missouri  Pac.  R.  Co.,  32  Mo.  App. 
228;  Baltimore,  etc.,  R.  Co.  v.  Wightman,  29 
Gratt.  (Va.)  431,  26  Am.  Rep.  384. 

The  law  holds  railroad  companies  liable  for 
the  slightest  negligence,  and  compels  them  to 
repel  by  satisfactory  proof  every  imputation 
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of  such  negligence;  and  therefore,  where  the 
death  of  a  passenger  on  such  railroad  is 
caused  by  the  slightest  neglect  against  which 
human  prudence  and  foresight  could  have 
guarded,  the  company  is  liable  in  damages  for 
such  death.  Baltimore,  etc.,  R.  Co.  v,  Noell, 
32  Gratt.  (Va.)  394. 

3.  Care  of  Prudent  Man  as  Criterion  —  Con- 
necticut.—  Fuller  v.  Naugatuck  R.  Co.,  21 
Conn.  557. 

Indiana.  —  Thayer  v.  St.  Louis,  etc.,  R.  Co.^ 
22  Ind.  26,  85  Am.  Dec.  409. 

Kentucky.  —  Louisville    City    R.  Co. 
Weams,  80  Ky.  420;   Louisville  Southern  R. 
Co.  v.  Minogue,  90  Ky.  369,  29  Am.  St.  Rep. 
378. 

Missouri.  — Gilson  v.  Jackson  County  Horse 
R.  Co.,  76  Mo.  282,  12  Am.  &  Eng.  R.  Cas.  132. 

New  York.  —  Bowen  v.  New  York  Cent.  R. 
Co.,  18  N.  Y.  408,  72  Am.  Dec.  529;  Brockway 
v.  Lascala,  1  Edm.  Sel.  Cas.  (N.  Y.  Cir.  Ct.)' 
135- 

Rhode  Island.  —  Boss  v.  Providence,  etc.,  R. 
Co.,  15  R.  I.  149,  21  Am.  &  Eng.  R.  Cas.  364. 

Nonanticipation  of  Culpable  Negligence.  —  In 
Franklin  v.  Southern  California  Motor  Road 
Co.,  85  Cal.  63,  it  is  said  that  negligence  can- 
not be  imputed  to  a  passenger  for  not  antici- 
pating culpable  negligence  on  the  part  of  the 
carrier,  but  that  the  former  has  a  right  to  act 
on  the  presumption  that  the  employees  of  the 
carrier  will  use  that  degree  of  care  which  per- 
sons of  ordinary  prudence  are  accustomed  to 
employ  under  the  same  or  similar  circum- 
stances. 

Care  and  Negligence  Are  Relative  Terms,  and 

the  degree  of  caution  required  of  carrier  and 
passenger  is  to  be  estimated  in  a  measure  by 
the  hazard  to  life  and  limb.  It  is  always  such 
care  and  vigilance  as  a  prudent,  rational  per- 
son would  exercise  under  like  circumstances. 
Dougherty  v.  Missouri  R.  Co.,  81  Mo.  325,  51 
Am.  Rep.  239,  21  Am.  &  Eng.  R.  Cas.  497, 
affirming  9  Mo.  App.  478. 

4.  Great  Prudence  and  Caution — California. 
—  Nagle  v.  California  Southern  R.  Co.,  88  Cal. 
86;  Wheaton  v.  North  Beach,  etc.,  R.  Co.,  36 
Cal.  590. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Snyder, 
117  Ind.  435,  10  Am.  St.  Rep.  60,  37  Am.  &  Eng. 
R.  Cas.  137. 

Maine. — -Libby  v.  Maine  Cent.  R.  Co.,  85 
Me.  34,  58  Am.  &  Eng.  R.  Cas.  81. 

Missouri.  —  Gilson  v.  Jackson  County  Horse 
R.  Co.,  76  Mo.  282;  Furnish  v.  Missouri  Pac. 
R.  Co.,  102  Mo.  438,  22  Am.  St.  Rep.  7S1; 
O'Connell  v.  St.  Louis  Cable,  etc.,  R.  Co.,  io6> 
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Care  Used  by  Good  Railroad  Men  as  Criterion.  —  Although  it  appears  mere  repetition, 
yet  it  seems  expedient  to  call  attention  to  a  certain  class  of  cases  in  which  it  is 
said  that  the  care  required  of  a  carrier  towards  its  passengers  is  the  highest 
practicable  care,  caution,  and  diligence  which  capable  and  faithful  railroad  men 
would  exercise  in  similar  circumstances.1 

Care  Consistent  with  Practical  Operation  of  Road.  —  In  some  cases  it  has  been  laid 
down  as  the  true  rule,  in  regard  to  the  degree  of  care  required  of  railroad  com- 
panies to  guard  against  injury  to  passengers,  that  the  carrier  shall  do  all  that 
human  care,  vigilance,  and  foresight  can  reasonably  do  consistently  with  the 
mode  of  conveyance  and  the  practical  operation  of  the  road.2 

Care  Required  in  Case  of  Women  and  Children.  —  It  must  not  be  understood  to  be  a 
rule  of  law  that  a  carrier  owes  to  every  passenger  precisely  the  same  degree  of 
care  without  regard  to  age,  sex,  or  bodily  infirmity.  The  degree  of  care  is  the 
same,  that  is  to  say,  the  greatest  care,  and  what  would  be  sufficient  to  insure 
the  safety  of  one  person  may  not  be  sufficient  for  others  physically  less  able  to 
take  care  of  themselves.3 

Sick  and  Feeble  Passengers.  —  Persons  laboring  under  physical  infirmities,  or 
otherwise  unable  to  take  care  of  themselves,  who  travel  on  railroad  trains, 
must  provide  proper  assistance  for  themselves,  and  it  is  not  the  duty  of  the 
conductor,  in  the  absence  of  instructions  from  the  company,  to  render  such 
assistance.4 

But  Where  Knowledge  is  Communicated  to  the  Conductor  of  a  Train  that  a  Passenger  is 
Feeble  and  will  need  assistance  in  getting  off,  it  amounts  to  notice  to  the 


Mo.  482;  Smith  v.  Chicago,  etc.,  R.  Co.,  108 
Mo.  243,  52  Am.  &  Eng.  R.  Cas.  483. 

Neza  Hampshire.  —  Taylor  *.  Grand  Trunk 
R.  Co.,  48  N.  H.  304,  2  Am.  Rep.  229. 

New  York.  —  Ganiard  v.  Rochester  City, 
etc.,  R.  Co.,  50  Hun  (N.  Y.)  22;  Oliver  v. 
New  York,  etc.,  R.  Co.,  1  N.  Y.  Edm.  Sel.  Cas. 
(Orange  Cir.  Ct.)  589;  Maverick  v.  Eighth  Ave. 
R.  Co.,  36  N.  Y.  378. 

Texas.  —  International,  etc.,  R.  Co.  v.  Hal- 
loren,  53  Tex.  46,  3  Am.  &  Eng.  R.  Cas.  343, 
37  Am.  Rep.  744;  Levy  v.  Campbell,  (Tex. 
1892)  19  S.  W.  Rep.  438. 

Virginia.  —  Richmond  City  R.  Co.  v.  Scott, 
86  Va.  902,  44  Am.  &  Eng.  R.  Cas.  418. 

1.  Usual  Mode  of  Managing  Railways.  —  Chat- 
tanooga, etc.,  R.  Co.  v.  Huggins,  89  Ga.  494, 
52  Am.  &  Eng.  R.  Cas.  473:  Michigan  Cent.  R. 
Co.  v.  Coleman,  28  Mich.  440  Furnish  -'.  Mis- 
souri Pac.  R.  Co.,  102  Mo.  438,  22  Am.  St.  Rep. 
781.  See  also  Fisher  v.  Southern  Pac.  R.  Co., 
89  Cal.  399. 

Carriers  Fulfil  their  Duty  if  they  furnish  and 
conduct  their  roads  in  a  manner  generally 
found  and  believed  to  be  safe  by  prudent  rail- 
way companies.  Grand  Rapids,  etc.,  R.  Co. 
v.  Huntley,  38  Mich.  537,  31  Am.  Rep.  321. 

2.  Pittsburg,  etc.,  R.  Co.  v.  Thompson,  56 
111.  138;  Chicago,  etc.,  R.  Co.  v.  Arnol,  144  111. 
261,  58  Am.  &  Eng.  R.  Cas.  41 1 ;  Chicago,  etc., 
R.  Co.  -'.  Byrum,  48  111.  App.  41. 

Consideration  of  Mode  of  Conveyance  Used.  —  In 
Mobile,  etc.,  R.  Co.  v.  Klein,  43  111.  App.  63, 
it  is  said  that  carriers  of  passengers  are  held 
only  to  the  utmost  degree  of  care,  vigilance, 
and  precaution  which  is  consistent  with  the 
mode  of  transportation  used.  Sec  also  Chicago, 
etc.,  R.  Co.  v.  Lewis,  145  111.  67,  58  Am.  & 
Eng.  R.  Cas.  126. 

Freight  and  Mixed  Trains,  —  A  company  in 
operating  a  freight  or  mixed  train  upon  which 
passengers  are  carried  is  not  bound  to  the 


utmost  diligence  which  human  skill  and  fore- 
sight can  effect,  but  is  required  to  use  the 
highest  degree  of  practical  diligence  and  skill 
that  is  consistent  with  the  operation  of  its 
road,  and  that  will  not  render  the  business  of 
carrying  passengers  impracticable.  St.  Louis, 
etc.,  R.  Co.  v.  Sweet,  57  Ark.  287.  See  also, 
to  like  effect,  Arkansas  Midland  R.  Co.  v. 
Canman,  52  Ark.  517;  Fisher  Southern 
Pac.  R.  Co.,  89  Cal.  399;  Chicago,  etc.,  R. 
Co.  v.  Arnol,  144  111.  261;  Oviatt  v.  Dakota 
Cent.  R.  Co.,  43  Minn.  300;  International,  etc., 
R.  Co.  v.  Copeland,  60  Tex.  325.  And  see  Chat- 
tanooga, etc.,  R.  Co.  v.  Huggins,  89  Ga.  494. 
52  Am.  &  Eng.  R.  Cas.  473. 

3.  St.  Louis,  etc.,  R.  Co.  v.  Finley,  79  Tex.  85. 
Where  Women   and   Children  are  upon  the 

trains  of  a  railroad  company,  it  is  the  latter's 
duty  to  exercise  the  highest  degree  of  care  in 
their  carriage;  and  further,  it  is  the  duty  of 
conductors,  in  such  instances,  not  to  direct 
them  to  go  into  places  of  danger  without  fur- 
nishing such  assistance  as  will  prevent  acci- 
dents. Cleveland,  etc.,  R.  Co.  v.  Manson,  30 
Ohio  St.  451. 

4.  Sick  or  Infirm  Passengers.  —  Willetts  v. 
Buffalo,  etc.,  R.  Co.,  14  Barb.  (N.  Y.)  5S5; 
Louisville,  etc.,  R.  Co.  v.  Fleming,  14  Lea 
(Tenn.)  128,  18  Am.  &  Eng.  R.  Cas.  347,  citing 
with  approval  New  Orleans,  etc.,  R.  Co.  v. 
Statham,  42  Miss.  607,  97  Am.  Dec.  478.  See 
also  Sheridan  v.  Brooklyn  City,  etc.,  R.  Co., 
36  N.  Y.  39,  93  Am.  Dec.  490. 

In  the  operation  of  its  trains,  a  company  is 
bound  not  only  to  exercise  a  degree  of  care 
sufficient  to  avoid  injury  to  a  person  of 
ordinary  physical  ability,  but  also  to  exercise 
such  care  as  will  avoid  injuring  persons  in 
feeble  health  who  may  be  upon  its  trains;  and 
it  will  be  responsible  for  an  injury  to  a  person 
who  had  just  recovered  from  bodily  injuries 
which  he  had  received,  and  who  is  thrown 
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carrier,  and  it  is  not  necessary  to  notify  every  other  conductor  and  train  hand 
that  may  be  in  chargeof  the  train.1 

intoxicated  Passengers.  —  The  fact  that  a  passenger  is  intoxicated  will  not 
excuse  .i  carrier  from  using  the  same  degree  of  care  towards  him  as  towards 
others.2 

Ordinary  Care  —  When  Sufficient.  —  Under  certain  circumstances,  it  has  been  held 
that  a  carrier  is  bound  only  to  the  use  of  ordinary  care  in  the  conveyance  of 
its  passengers.  Depending,  as  these  cases  do,  upon  various  circumstances, 
they  will  merely  be  given  in  the  attached  notes.3 

(3)  Inevitable  Accident  —  Act  of  God. —  While,  as  has  been  said,  a  carrier 
of  passengers  is  held  to  the  highest  degree  of  care,  yet  where  the  injury  occurs 
by  reason  of  an  inevitable  accident,  or  through  an  act  of  God,  the  carrier  is 
relieved  from  responsibility.4 


across  the  seats  of  the  cars  and  again  injured, 
through  the  running  of  a  switch  engine  against 
the  car  while  the  passengers  were  attempting 
to  alight.  East  Line,  etc.,  R.  Co.  v.  Rushing, 
69  Tex.  306,  34  Am.  &  Eng.  R.  Cas.  367. 

1.  Fossv.  Boston,  etc.,  R.  Co.,  66  N.  H.  256, 
47  Am.  &  Eng.  R.  Cas.  566. 

If  a  Carrier  Voluntarily  Accepts  as  a  Passenger 
a  Person  who  is  without  an  attendant,  and 
whose  inability  to  care  for  himself  is  apparent 
or  made  known  to  its  servants,  and  renders 
special  care  and  assistance  necessary,  the 
company  is  negligent  if  such  assistance  is  not 
afforded.  In  such  case  it  must  exercise  the 
degree  of  care  commensurate  with  the  re- 
sponsibility which  it  thus  voluntarily  assumes, 
and  that  care  must  be  such  as  is  reasonably 
necessary  to  insure  the  safety  of  the  passenger 
in  view  of  his  mental  and  physical  condition. 
Meyer  v.  St.  Louis,  etc.,  R.  Co.,  54  Fed.  Rep. 
116,  10  U.  S.  App.  677;  Cincinnati,  etc.,  R.  Co. 
■v.  Cooper,  120  Ind.  469;  Atchison,  etc.,  R.  Co. 
v.  Weber,  33  Kan.  543,  52  Am.  Rep.  543,  21 
Am.  &  Eng.  R.  Cas.  418;  Croom  v.  Chicago, 
€tc,  R.  Co.,  52  Minn.  296,  38  Am.  St.  Rep. 
557- 

Notice  of  Dimness  of  Vision.  —  In  Columbus, 
etc.,  R.  Co.  v.  Powell,  40  Ind.  37,  it  was  held 
that  where  the  conductor  is  informed  of  the 
dimness  of  sight  or  feeble  condition  of  a  pass- 
enger who  has  gotten  on  the  train,  although 
by  mistake,  it  is  the  carrier's  duty  to  use  such 
•care  as  the  condition  of  the  passenger  requires 
in  order  to  prevent  injury. 

2.  Intoxicated  Passengers.  —  Milliman  v.  New 
York  Cent.,  etc.,  R.  Co.,  66  N.  Y.  642,  affirm- 
.ing  4  Hun  (N.  Y.)  409,  6  Thomp.  &  C.  (N.  Y.) 
585;  Strand  v.  Chicago,  etc.,  R.  Co.,  67  Mich. 
380,  31  Am.  &  Eng.  R.  Cas.  54. 

Notice  to  Agent  of  Condition  of  Passenger.  — 
Where  a  passenger  is  riding  on  the  platform 
of  the  car  in  such  a  state  of  intoxication  as  to 
be  careless  and  heedless  of  the  danger  to  which 
he  is  exposed,  it  is  the  duty  of  the  company, 
after  the  conductor  has  notice  of  his  condition 
and  exposure  to  danger,  to  use  the  ordinary 
precautions  for  his  safety,  such  as  calling  his 
attention  to  the  danger  and  to  the  rules  of  the 
company  forbidding  such  exposure,  and  invit- 
ing him  to  go  inside  of  the  car.  Fisher  v.  West 
Virginia,  etc.,  R.  Co.,  39  W.  Va.  366,  58  Am.  & 
Eng.  R.  Cas.  337. 

3.  Passenger  Awaiting  Departure  of  Train.  — 
In  duties  touching  the  convenience  or  accom- 
modation of  a  passenger  who  has  purchased  a 


ticket  and  is  waiting  at  the  ordinary  place  of 
departure  to  take  the  train,  the  carrier  need 
only  use  ordinary  diligence.  Central  R.,  etc., 
Co.  v.  Perry,  58  Ga.  461. 

Injury  by  One  Passenger  to  Another.  —  In  Buck 
v.  Manhattan  R.  Co.,  15  Daly  (N.  Y.)  550,  it 
was  held  that  carriers  are  only  to  be  held  to  a 
reasonable  care  in  preventing  injuries  by  one 
passenger  upon  another,  and  not  to  the  utmost 
care  which  is  required  in  the  construction  of 
the  road  and  the  management  of  its  trains. 
In  this  case  the  carrier  was  held  not  to  be 
liable  for  an  injury  caused  to  a  passenger  by 
being  jostled  and  thrown  down,  when  he  was 
about  to  leave  the  car,  by  other  passengers 
who  were  entering. 

Accidental  Injuries.  —  In  Morris  v.  New  York 
Cent.,  etc.,  R.  Co.,  106  N.  Y.  678,  n  N.  Y.  St. 
Rep.  204,  reversing  36  Hun  (N.  Y.)  647,  it  was 
held  that  a  carrier  is  held  only  to  reasonable 
care  to  prevent  such  injuries  as  are  likely  to 
result  to  passengers  by  accidental  falling  of 
baggage  from  a  car  rack,  and  not  to  that 
higher  degree  of  care  required  in  providing 
sufficient  transportation,  etc. 

English  Rule.  —  Under  the  rule  generally 
propounded  by  the  English  courts,  carriers  of 
passengers  are  bound  to  carry  their  passengers 
safely,  but  are  held  only  to  such  care  and 
caution  as  may  reasonably  be  expected  to  be 
used  by  reasonable  men.  Richardson  v.  Great 
Eastern  R.  Co.,  L.  R.  10  C.  P.  490;  Melropcli- 
tan  R.  Co.  v.  Jackson,  L.  R.  3  App.  193. 

Duty  of  Company  Furnishing  Motive  Power.  — 
In  Keep  v.  Indianapolis,  etc.,  R.  Co.,  3  Mc- 
Crary  (U.  S.)  208,  9  Fed.  Rep.  625,  it  was  held 
that  where  a  company  is  not  chartered  for  the 
purpose  of  carrying  passengers,  but  only  fur- 
nishes motive  power  to  a  regular  railroad  com- 
pany, it  is  bound  to  use  only  ordinary  skill  and 
diligence,  and  is  liable  only  for  direct  unskil- 
fulness  or  negligence. 

4.  Vis  Major.  — Kansas  Pac.  R.  Co.  v.  Miller, 
2  Colo.  442;  Higgins  v.  Cherokee  R.  Co.,  73 
Ga.  149;  Murphy  v.  Atlanta,  etc.,  R.  Co.,  89 
Ga.  832;  Topeka  City  R.  Co.  v.  Higgs,  38  Kan. 
375,  5  Am.  St.  Rep.  754,  34  Am.  &  Eng.  R. 
Cas.  529;  Gillespie  v.  St.  Louis,  etc.,  R.  Co.,  6 
Mo.  App.  554;  Carroll  v.  Staten  Island  R.  Co., 
58  N.  Y.  126,  17  Am.  Rep.  221,  affirming  65 
Barb.  (N.  Y.)  32. 

For  a  Full  Discussion  of  this  Question  reference 
is  made  to  the  title  Act  of  God,  vol.  r,  p.  584. 

Storms  of  Unusual  Violence. —  In  Connelly  v. 
Manhattan  R.  Co.,  68  Hun  (N.  Y.)  456,  it  was 
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b.  Duty  to  Announce  Stations.  —  It  is  a  well-settled  principle  of  law 
that  a  railroad  company  carrying  passengers,  in  order  to  afford  them  oppor- 
tunity to  leave  the  train  at  their  places  of  destination,  is  bound  to  have  the 
name  of  the  different  stations  announced  upon  the  arrival  of  the  train,1  and 
then  to  stop  the  train  for  a  sufficient  length  of  time  for  passengers  to  get  off 
with  safety,  and  that  a  railroad  company  is  liable  for  any  loss  or  injury  which 
may  result  to  a  passenger  by  reason  of  a  violation  of  this  duty.2 

Effect  of  Stoppage  after  Announcement  of  Station.  —  Where,  upon  approaching  a  sta- 
tion, it  is  announced  in  the  usual  manner  by  the  conductor  or  brakeman,  and 
subsequently  the  train  stops,  a  passenger  is,  as  a  general  rule,  justified  in  con- 
cluding that  he  may  alight  in  safety,  in  the  absence  of  any  warning  to  the 
contrary,  and  if  by  alighting  he  is  injured,  the  carrier  will  be  held  liable.3 


held  that  a  company  is  not  bound  to  anticipate 
or  provide  against  storms  of  extraordinary  and 
unusual  violence,  and  such  as  have  not  within 
practical  experience  been  known  in  the  locality 
in  which  the  railroad  is  operated. 

Eail  Broken  through  Extreme  Cold.  —  In  Mc- 
Padden  v.  New  York  Cent.  R.  Co.,  44  N.  Y. 
478,  4  Am.  Rep.  705,  reversing  AH  Barb.  (N.  Y.) 
247,  it  was  held  that,  although  it  is  the  duty  of 
the  company  to  provide  a  safe  roadbed,  it  is 
not  liable  for  an  injury  to  a  passenger  caused 
by  the  breaking  of  a  rail  from  extreme  cold, 
under  circumstances  which  human  foresight 
could  not  have  anticipated  or  prevented. 

Carriers  of  Passengers  are  Not  Liable  for  Mere 
Accident  or  Misadventure  any  more  than  for  the 
act  of  God  or  the  public  enemy,  or  any  sudden 
convulsion  of  nature,  or  any  unknown  or  un- 
foreseen destruction,  or  an  unknowable  insuffi- 
ciency of  some  part  of  the  road.  Sawyer  v. 
Hannibal,  etc.,  R.  Co.,  37  Mo.  240,  90  Am. 
Dec.  382. 

1.  Duty  to  Announce  Station.  —  Dawson  v. 
Louisville,  etc.,  R.  Co.,  (Ky.  1883)  11  Am.  & 
Eng.  R.  Cas.  134;  Lehman  v.  Louisiana  West- 
ern R.  Co.,  37  La.  Ann.  705;  Southern  R.  Co. 
v.  Kendrick,  40  Miss.  374,  90  Am.  Dec.  332; 
New  Orleans,  etc..  R.  Co.  v.  Statham,  42  Miss. 
607,  97  Am.  Dec.  478;  Chicago,  etc.,  R.  Co.  v. 
Scurr,  59  Miss.  456,  42  Am.  Rep.  373;  Louis- 
ville, etc.,  R.  Co.  v.  Mask,  64  Miss.  738;  Dor- 
rah  v.  Illinois  Cent.  R.  Co.,  65  Miss.  14,  7  Am. 
St.  Rep.  629;  Dickens  v.  New  York  Cent.  R. 
Co.,  1  Abb.  App.  Dec.  (N.  Y.)  504;  Imhoff  v. 
Chicago,  etc.,  R.  Co.,  20  Wis.  344.  See  also 
Keller  v.  New  York  Cent.  R.  Co.,  2  Abb.  App. 
Dec.  (N.  Y.)  480. 

The  mere  announcement  by  the  conductor, 
of  the  station  the  train  is  approaching,  cannot 
be  construed  into  an  act  of  negligence  on  the 
part  of  the  company,  being  merely  a  custom- 
ary warning  to  passengers  to  get  ready  for 
their  departure  by  looking  after  their  luggage 
and  such  parcels  as  they  carry  with  them. 
Blitch  v.  Central  R.  Co.,  76  Ga.  333. 

Announcement  by  Person  Not  Servant  of  Com- 
pany.—  A  railroad  company  is  not  legally  re- 
sponsible for  the  action  of  persons  not  its  serv- 
ants in  falsely  announcing  the  arrival  of  a 
train  at  a  station,  whereby  a  passenger,  in  at- 
tempting to  alight  from  the  train,  is  injured. 
Columbus,  etc.,  R.  Co.  v.  Farrell,  31  Ind.  408. 

2.  See  infra,  this  section,  Reasonable  Time 
for  Ingress  and  Egress. 

3.  Stoppage  after  Announcement  of  Station  — 
Instances.  —  "  The  court  would  not  be  war- 


ranted in  saying  that  it  is  not  negligence  to 
give  notice  of  the  approach  to  a  station,  and 
then  to  stop  the  train  short  of  such  station,  in 
the  night  time.  Such  a  course  would  naturally 
tend  to  jeopard  passengers,  for  it  would  induce 
them  to  believe  that  they  had  arrived  at  the 
station  designated,  and  they  would,  in  the 
ordinary  course,  go  to  the  car  platform.  At 
night  this  must  be  the  inevitable  result.  It 
is  said,  in  the  brief  of  the  counsel  of  the  de- 
fendant, that  it  was  right  to  give  the  notice  at 
a  long  distance  from  the  depot,  so  that  the 
passengers  might  prepare  to  leave  the  cars. 
This  may  do  when  the  train  is  not  to  stop  be- 
fore it  reaches  the  station.  When  a  station  is 
called,  the  passengers  have  the  right  to  infer 
that  the  first  stop  of  the  train  will  be  at  such 
station."  Central  R.  Co.  v.  Van  Horn,  38  N. 
J.  L.  133.  See  also  Mitchell  v.  Chicago,  etc., 
R.  Co.,  51  Mich.  236,  47  Am.  Rep.  566,  18  Am. 
&  Eng.  R.  Cas.  176. 

In  Smith  v.  Georgia  Pac.  R.  Co.,  88  Ala.  538, 
41  Am.  &  Eng.  R.  Cas.  143,  it  is  held  that  when 
the  name  of  a  station  is  called  and  soon  there- 
after the  train  is  brought  to  a  standstill,  a  pass- 
enger may  reasonably  conclude  that  it  has 
stopped  at  the  station,  and  may  endeavor  to 
get  off  without  being  guilty  of  negligence,  un- 
less the  circumstances  and  indications  are  such 
as  to  render  it  manifest  that  the  train  ha& 
not  reached  the  proper  and  usual  stopping 
place. 

Where  the  ordinary  signal  is  given  on  ap- 
proaching a  station,  and  it  is  announced  in  the 
usual  manner  by  the  brakeman  or  conductor,, 
so  as  to  lead  a  passenger  to  believe  the  train 
is  going  to  stop  at  such  station,  and  it  does, 
stop  there,  the  company  cannot  avoid  iiability 
to  a  passenger  for  an  injury  caused  by  the 
train  starting  before  he  has  time  to  get  off,  by 
showing  that  those  in  charge  of  the  train  in- 
tended to  go  on  farther  before  discharging  pass- 
engers, of  which  intention  no  notice  was  given. 
McNulta  v.  Ensch,  134  111.  46,  reversing  31  111. 
App.  100. 

Where  on  a  dark  night  a  conductor  an- 
nounced the  approach  to  a  station,  and  soon 
after  stopped  the  train  on  a  bridge,  without 
notice  that  the  station  was  not  reached,  a  pass- 
enger (who  was  killed  in  getting  off  the  car) 
had  a  right  to  suppose  that  the  train  was  at 
the  station,  and  the  negligence  of  the  company 
was  such  as  to  warrant  the  submission  of  the 
case  to  the  jury.  Philadelphia,  etc.,  R.  Co.  v. 
McCormick,  124  Pa.  St.  427.  See  also  Colum- 
bus, etc.,  R.  Co.  v.  Farrell,  31  Ind.  408. 
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i.  Dr  rv  ro  Sror  a  r  Stations  — (i)  ///  General.  —  By  his  ticket,  a  pass- 
enger  on  .t  train  acquires  only  the  right  to  be  carried  according  to  the  custom 
of  the  road.1     Hut  where  the  carrier  sells  a  ticket  for  a  certain  train,2  or  where 


A  passenger  upon  a  railroad  train,  at  night, 
heard  the  brakcman  call  out  the  name  of  his 
station.  Shortly  afterwards  the  train  stopped. 
The  passenger,  supposing  he  had  arrived, 
went  out  on  the  platform,  but  saw  no  sign  of  a 
station.  The  train  had,  in  fact,  stopped  short 
of  the  station.  Shortly  afterwards  the  train 
started  slowly  ahead  towards  the  station.  The 
passenger,  supposing  that  he:  was  being  carried 
past  his  destination,  stepped  off  and  was  in- 
jured. In  an  action  against  the  company  to 
recover  damages,  it  was  held  that  the  question 
of  negligence  was  for  the  jury.  Memphis, 
etc.,  R.  Co.  v.  Stringfellow,  44  Ark.  322,  51 
Am.  Rep.  598,  21  Am.  &  Kn£.  R.  Cas.  374. 

Duty  to  Warn  Passengers  Not  to  Alight.  —  In 
Weller  v.  London,  etc.,  R.  Co.,  L.  R.  9  C.  P. 
126,  Brett,  J.,  said:  "  Merely  overshooting  the 
platform  is  not  negligence.  But  if  the  porter 
has  called  out  the  name  of  the  station,  and  the 
•engine  driver  has  overshot  the  station,  and  the 
train  has  come  to  a  standstill,  the  company's 
servants  are  guilty  of  negligence  if  they  do 
not  warn  passengers  not  to  alight.  At  all 
•  events,  the  jury  may,  from  these  facts,  infer 
negligence.  If  the  name  of  the  station  has 
been  called  out,  and  the  train  has  come  to  a 
standstill,  no  warning  being  given  to  the  con- 
trary, the  jury  may  very  properly  say  that  a 
passenger  is  guilty  of  no  want  of  reasonable 
•care  in  getting  out." 

Construed  as  an  Invitation  to  Alight.  —  I  n 
McGee  v.  Missouri  Pac.  R.  Co.,  92  Mo.  218,  1 
Am.  St.  Rep.  706,  the  brakeman  announced 
the  station,  and  he  and  the  conductor  went 
out,  taking  their  lights  with  them,  and  in  the 
meantime  the  train  stopped.  These  facts,  it 
was  held,  could  be  construed  in  no  other  light 
than  a  direction  to  the  passenger  to  alight, 
although  the  stoppage  was  at  a  dangerous 
place.  See  also  Whittaker  v.  Manchester,  etc., 
R.  Co.,  L.  R.  5  C.  P.  464,  note  3.  But  see 
Lewis  v.  London,  etc.,  R.  Co.,  L.  R.  9  Q.  B.  66. 

Whether  an  Invitation  a  Question  for  the  Jury. 

—  In  Whittaker  v.  Manchester,  etc.,  R.  Co., 
L.  R.  5  C.  P.  464,  note  3,  Bovill,  C.  J.,  said: 
"  It  is  not  a  matter  of  law,  but  a  question  for 
the  jury,  whether  the  calling  out  of  the  name 
of  a  station  amounts,  under  all  the  circum- 
stances, to  an  invitation  to  alight." 

See  also,  to  like  effect,  Bridges  v.  North  Lon- 
don R.  Co.,  L.  R.  6  Q.  B.  377,  L.  R.  7  H.  L. 
213;  Petty  v.  Great  Western  R.  Co.,  L.  R.  5  C. 
P.  461,  note  1;  Weller  v.  London,  etc.,  R.  Co., 
L.  R.  9  C.  P.  126;  Taber  v.  Delaware,  etc.,  R. 
Co.,  71  N.  Y.  489;  Pennsylvania  R.  Co.  v. 
White,  88  Pa.  St.  327;  Philadelphia,  etc.,  R. 
Co.  v.  Edelstein,  23  W.  N.  C.  (Pa.)  342. 

Crossing  of  Other  Road  —  Imposed  Legal  Duty. 

—  In  Mitchell  v.  Chicago,  etc.,  R.  Co.,  51  Mich. 
236,  47  Am.  Rep.  566,  a  train  approaching  a 
station  where  there  was  a  crossing  of  railway 
tracks  stopped,  as  required  by  law,  several 
hundred  feet  from  the  crossing  before  proceed- 
ing to  cross  the  track.  The  name  of  the  sta- 
tion had  just  been  called,  and  a  woman  pass- 
enger hurried  to  the  door  to  alight.  The  train 
was  not  at  the  proper  point  for  landing  pass- 


engers, and  as  she  climbed  down,  it  started  to 
go  on  to  the  depot  platform,  and  she  fell  and 
broke  her  ankle.  The  conductor  and  brake- 
man  did  not  know  she  had  left  her  place  in  the 
car,  and  it  did  not  appear  that  anything  was 
done  that  was  out  of  the  usual  course.  The 
accident  happened  by  daylight.  It  was  held 
that  the  injury  to  the  passenger  was  purely 
accidental  unless  the  passenger  was  herself 
negligent,  and  that  the  company  was  not  liable. 
See  also  Minock  v.  Detroit,  etc.,  R.  Co.,  97 
Mich.  425. 

1.  General  Rule  as  to  Duty  to  Stop  at  Stations. 

—  Beauchamp  v.  International,  etc.,  R.  Co., 
56  Tex.  239,  9  Am.  &  Eng.  R.  Cas.  307.  See 
also  Chicago,  etc.,  R.  Co.  v.  Randolph,  53  111. 
510,  5  Am.  Rep.  60. 

By  his  ticket,  a  passenger  on  a  train  ac- 
quires only  the  right  to  be  carried  according  to 
the  custom  of  the  road.  He  has  the  right  to 
go  to  the  place  which  his  ticket  calls  for  on 
any  train  that  usually  carries  passengers  to 
that  place,  but  he  cannot  insist  on  being  car- 
ried out  of  the  customary  course  of  the  road. 
Beauchamp  v.  International,  etc.,  R.  Co.,  56 
Tex.  239,  9  Am.  &  Eng.  R.  Cas.  307.  See  also 
Chicago,  etc.,  R.  Co.  v.  Randolph,  53  111.  510, 
5  Am.  Rep.  60. 

A  Passenger  Cannot  Compel  a  Conductor  to  Devi- 
ate from  His  Appointed  Scheme,  and  if  truly  in- 
formed concerning  the  rule  as  to  stoppages,  he 
is  bound  to  conform  his  own  movements  to  it 
and  seek  redress  in  some  other  way.  Lake 
Shore,  etc.,  R.  Co.  v.  Pierce,  47  Mich.  277,  3 
Am.  &  Eng.  R.  Cas.  340. 

Passenger  upon  Dummy  Line.  —  Where  a  pass- 
enger on  a  dummy  line  is  carried  past  the 
street  crossing  which  is  his  destination  and  an 
ordinary  stopping-place,  to  the  next  crossing, 
at  which  the  train  comes  to  a  full  stop,  and  no 
notice  is  given  him  of  an  intention  to  back  the 
train,  it  is  proper  to  submit  to  the  jury  whether 
this  amounts  to  an  implied  invitation  by  those 
in  charge  of  the  train  for  him  to  get  off  at  the 
latter  point.  Gadsden,  etc.,  R.  Co.  v.  Causler, 
97  Ala.  235,  58  Am.  &  Eng.  R.  Cas.  258. 

Stopping  at  Recently  Established  Station.  —  In 
a  suit  against  a  company  for  failing  to  carry  the 
plaintiff  to  its  original  depot,  where  it  appeared 
that  the  company  had  abandoned  its  old  depot 
for  one  half  a  mile  short  of  that  terminus,  it 
was  held  that  although  the  change  had  been 
adopted  only  a  few  weeks  prior  to  his  purchase 
of  a  ticket,  yet  the  running  of  the  trains,  hav- 
ing been  uniformly  to  the  new  depot  since  that 
change,  was  to  be  considered  as  a  usage  of  the 
company,  in  reference  to  which  the  plaintiff 
should  be  held  to  have  contracted,  and  that,  a 
fortiori,  such  was  the  case  where  the  plaintiff 
knew  of  the  change  at  the  time  of  procuring 
his  ticket.  Martindale  v.  Kansas  City,  etc., 
R.  Co.,  60  Mo.  508. 

2.  Selling  Ticket  for  Certain  Train.  —  Denton 
v.  Great  Northern  R.  Co.  5  El.  &  Bl.  860,  85  E. 
C.  L.  860,  34  Eng.  L.  &  Eq.  154;  Hawcroft  v. 
Great  Northern  R.  Co.,  8  Eng.  L.  &  Eq.  362,  16 
Jur.  196;  Brulard  v.  The  Alvin,  45  Fed.  Rep. 
766;   Poole  v.  Georgia  R,,  etc.,  Co.,  89  Ga. 
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a  passenger  upon  its  train  has  a  ticket  for  a  certain  station  to  which  its  trains 
usually  carry  passengers,1  the  carrier  is  under  an  obligation  to  stop  there. 
The  Representations  of  Its  Agents  are  sufficient  to  bind  it.2 

Slacking  Speed  —  Duty  of  Carrier.  —  When  a  railroad  company,  by  its  agent, 
takes  the  fare  of  a  passenger  to  a  particular  station  on  its  road,  it  is  bound  to 
stop  at  that  station  in  order  to  allow  him  to  alight  from  the  cars,  and  it  is  not 
sufficient  that  the  speed  of  the  cars  be  slackened.3 

Act  of  God.  —  Where,  by  reason  of  storms  or  other  unavoidable  accident,  a 
company  is  unable  to  stop  its  trains  at  a  station,  the  law  will  recognize  such 
cause  as  an  excuse.4 

(2)  Stoppage  According  to  Regulations.  —  Where  the  regulations  of  a  com- 
pany require  a  train  to  stop  at  a  certain  station,  it  is  negligence  on  the  part  of 
its  servants  not  to  do  so.5    And  as  a  corollary  it  follows  that  the  company  is 


320;  Indianapolis,  etc.,  R.  Co.  v.  Birney,  71 
111.  391;  Sears  v.  Eastern  R.  Co.,  14  Allen 
(Mass.)  433,  92  Am.  Dec.  780. 

Passenger  Left  Owing  to  Failure  of  Train  to 
Stop  at  Platform  of  Station  —  Special  Regulations. 
—  In  Connell  v.  Mobile,  etc.,  R.  Co.,  (Miss. 
1890)  7  So.  Rep.  344,  the  plaintiff  brought  suit 
to  recover  damages  for  the  failure  of  the  de- 
fendant's train  to  stop  at  the  station  platform 
for  her  when  she  had  her  regular  ticket.  The 
following  facts  appeared:  The  plaintiff's  hus- 
band bought  for  her  a  regular  ticket  to  be 
used  on  a  freight  train  with  passenger  coach 
attached,  which  was  run  by  the  defendant  un- 
der special  regulations  posted  at  the  stations 
along  the  road,  to  the  effect  that  the  train 
could  not  be  required  to  stop  at  the  platforms 
of  stations  to  take  on  or  put  off  passengers. 
Special  tickets,  in  accordance  with  special  reg- 
ulations, were  sold  for  this  train,  but  the  agent 
-at  the  time  had  none  on  hand,  and  the  husband 
was  acquainted  with  the  regulations.  The 
plaintiff  and  her  husband  waited  on  the  plat- 
form for  the  train  to  be  pulled  up,  not  because 
they  expected  it  to  do  so  as  a  custom,  but  be- 
cause they  had  been  informed  by  a  bystander 
that  he  had  requested  the  conductor  to  do  so, 
and  the  train  pulled  out  and  left  them.  The 
plaintiff  then  bought  another  regular  ticket  for 
the  passenger  train,  which  did  not  pass  till 
night,  and  brought  an  action  against  the  com- 
pany for  damages.  It  was  held  that  as  the 
regulation  prescribed  by  the  company  was  a 
reasonable  one,  the  plaintiff  was  not  entitled 
to  recover. 

Relative  Duty  of  Carrier  and  Passenger  as  to 
Boarding  and  Leaving  Train.  —  "  It  is  the  duty 
of  every  railroad  company  to  cause  its  passen- 
ger trains  to  stop  at  each  station  advertised  as 
a  place  for  receiving  and  discharging  passen- 
gers, a  sufficient  length  of  time  to  receive  and 
let  off  passengers  with  safety,  and  to  provide 
a  reasonably  safe  way  of  reaching  and  depart- 
ing from  their  cars  at  all  usual  stations;  and 
it  is  the  duty  of  passengers  to  exercise  ordinary 
care  for  their  safety  on  attempting  to  take 
passage  on  railway  cars.  These  respective 
duties,  as  well  as  all  others  that  tend  to  the 
security  of  passengers,  neither  party  ought  to 
omit."  Wabash,  etc.,  R.-Co.  v.  Rector,  104 
111.  296. 

1.  Duty  to  Stop  at  Point  of  Destination.  —  Raben 
v.  Central  Iowa  R.  Co.,  73  Iowa  579,  5  Am.  St. 
Rep.  708;  Texas,  etc.,  R.  Co.  v.  Bingham,  2 
Tex.  Civ.  App.  278. 


It  is  Culpable  Negligence  not  to  stop  a  train 
entirely  at  a  regular  station  to  which  the  car- 
rier has  sold  a  ticket,  and  give  a  passen- 
ger time  and  opportunity  to  alight.  Bucher 
v.  New  York  Cent.,  etc.,  R.  Co.,  98  N.  Y. 
128. 

2.  Lake  Shore,  etc.,  R.  Co.  v.  Pierce,  47 
Mich.  277,  3  Am.  &  Eng.  R.  Cas.  340.  See 
also  the  title  Agency,  vol.  1,  p.  930. 

Statement  of  Ticket  Agent  as  to  Stoppage  of 
Train.  —  The  statement  of  a  ticket  agent  of  a 
railroad  company  to  a  person  purchasing  a 
ticket  for  a  certain  train,  that  it  would  be 
stopped  at  the  station  of  his  destination,  will 
not  bind  the  company  where  such  station  is 
not  a  regular  stopping  place  for  the  train. 
Pittsburg,  etc.,  R.  Co.  v.  Nuzum,  60  Ind.  533. 

3.  Georgia  R  ,  etc.,  Co.  v.  McCurdy,  45  Ga. 
288,  12  Am.  Rep.  577. 

Mere  Checking  of  Speed.  —  Ordinarily,  a  pass- 
enger train  is  only  required  to  stop  at  a  regular 
station  long  enough  to  enable  passengers,  by 
the  exercise  of  due  care  and  diligence,  to  get 
on  and  off  with  safety;  but  when  the  train,  in- 
stead of  stopping,  only  checks  its  speed  for  a 
few  minutes,  the  duty  devolves  on  the  servants 
of  the  railroad,  before  increasing  the  speed  of 
the  train,  to  see  that  no  passenger  attempting 
to  get  on  or  off  is  in  a  dangerous  position. 
Montgomery,  etc.,  R.  Co.  v.  Stewart,  91  Ala. 
421. 

4.  Freeman  v.  Detroit,  etc.,  R.  Co.,  65  Mich. 
577;  Compton  v.  Long  Island  R.  Co.,  (Su- 
preme Ct.)  1  N.  Y.  St.  Rep.  554;  Fitzgerald 
v.  Midland  R.  Co.,  34  L.  T.  N.  S.  771. 

5.  Stoppage  According  to  Regulations.  —  In 
New  Brunswick  it  is  held  that  it  is  negligence 
on  the  part  of  a  conductor  not  to  stop  a  train 
at  a  station  where  the  regulations  of  the  rail- 
way direct  him  to  stop,  and  that  consequently 
a  passenger  who  has  been  injured  by  being 
thrown  down  by  a  sudden  motion  of  the  irain 
while  he  was  getting  into  it  may  recover 
damages.  Parker  v.  White,  27  New  Bruns. 
442. 

Special  Excursion  Trains.  —  Where  a  company 
agrees  that  all  passenger  trains  shall  regularly 
stop  at  a  certain  station,  it  must  stop  at  that 
station  queen's  messenger  trains  and  post- 
office  trains  on  which  passengers  are  allowed 
to  travel,  but  is  not  obliged  to  stop  special  ex- 
cursion trains.  Burnett  v.  Great  North  of 
Scotland  R.  Co.,  L.  R.  10  App.  147,  54  L.  J. 
Q.  B.  Div.  531,  53  L.  T.  N.  S.  507,  24  Am.  & 
Eng.  R.  Cas.  647. 
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not  liable  where  a  conductor  refuses  to  stop  a  train  contrary  to  regulations.1 

Contract  upon  Ticket.  —  Where  a  person  buys  a  ticket  containing  a  condition1 
that  it  shall  be  good  only  upon  the  trains  named  thereon,  and  advertised  to- 
stop  only  at  certain  stations,  he  cannot  recover  damages  upon  the  failure  of  a. 
train  so  advertised,  to  stop  upon  a  signal  from  him.'2 

Unscheduled  station.  —  In  the  absence  of  an  express  contract  to  the  contrary, 
the  holder  of  a  railroad  ticket  is  to  be  carried  according  to  the  reasonable  rules 
and  regulations  of  the  company,  and  the  latter  is  not  bound  to  stop  its  trains 
and  discharge  the  passengers  at  a  station  where,  under  such  rules,  the  train 
does  not  usually  stop.3 

(3)  Flag  Stations.  —  When  a  railroad  company  sells  a  ticket  to  a  flag  station 
at  which  its  trains  do  not  stop  unless  signaled  or  unless  there  are  passengers 
on  board  bound  for  such  station,  it  is  the  duty  of  the  conductor,  before  reach- 
ing the  station,  to  ascertain  from  a  passenger  holding  such  ticket  his  destina- 
tion, and  to  stop  the  train  there  for  the  purpose  of  allowing  the  passenger  to 
leave.  * 


1.  Refusal  to  Stop  Train  Contrary  to  Regulation 
—  Nonliability  of  Company.  —  Where  a  passen- 
ger had  purchased  of  a  railroad  company  a 
ticket  for  passage  to  a  certain  station,  and  by 
his  own  fault  or  mistake  got  upon  a  train 
which,  by  the  regulations  of  the  company,  did 
not  stop  at  that  station,  it  was  held  that  he 
could  not  recover  damages  of  the  company  for 
the  refusal  and  failure  of  the  conductor  to  stop 
the  train  and  let  him  off  at  the  station  provided 
for  by  the  tickec  purchased.  Ohio,  etc.,  R. 
Co.  v.  Applewhite,  52  Ind.  540;  Wells  v. 
Alabama  G.  S.  R.  Co.,  67  Miss.  24. 

In  Marshall  v.  St.  Louis,  etc.,  R.  Co.,  78  Mo. 
610,  a  passenger  buying  a  ticket  for  a  certain 
station  on  the  defendant's  road  was  told  by  a 
ticket  agent  to  take  a  particular  train.  She 
acted  accordingly.  The  train,  however,  proved 
to  be  an  express,  not  allowed  by  the  regu- 
lations of  the  company  to  stop  at  the  station  of 
her  destination;  but  she  did  not  know  this  un- 
til informed  by  the  conductor  after  the  train 
had  started.  She  told  him  of  the  direction 
which  the  agent  had  given  her,  and  insisted 
on  being  let  off  at  such  station.  He  took  up 
her  ticket,  but  refused  to  stop  there,  and  took 
her  to  the  next  stopping  place.  In  an  action 
against  the  company  it  was  held  that  the  plain- 
tiff ought  to  have  counted  on  the  negligent 
misdirection  of  the  ticket  agent,  not  on  the  re- 
fusal of  the  conductor  to  stop,  if  he  could  not, 
under  the  regulations  of  the  company,  do 
otherwise. 

"  Ordinary  Trains  "  —  English  Act.  —  Accel- 
erated trains  forming  part  of  fast  through 
trains  are  not  "ordinary  trains  "  within  the 
meaning  of  the  Branch  Railway  Act  giving  a 
landowner  a  right  to  stop  by  signals  all 
ordinary  trains,  and  this  is  so  although  the 
fares  charged  on  such  trains  are  at  the  ordinary 
rate.  Turner  v.  London,  etc.,  R.  Co.,  L.  R. 
17  Eq.  561,  43  L.  J.  Ch.430.  See  also  Hood  v. 
North  Eastern  R.  Co.,  19  W.  R.  523. 

2.  Wilson  v.  New  Orleans,  etc.,  R.  Co.,  63 
Miss.  352. 

Right  of  Passenger  upon  Train  Not  Scheduled  to 
Stop  at  His  Station.  —  A  passenger  has  no  right 
on  a  train  which  does  not  stop  at  the  station 
designated  in  his  ticket.  Chicago,  etc.,  R.  Co. 
v.  Bills,  104  Ind.  13. 

3.  Plott  v.  Chicago,  etc.,  R.  Co.,  63  Wis.  511, 


21  Am.  &  Eng.  R.  Cas.  319;  Atchison,  etc., 
Co.  v.  Gants,  38  Kan.  608,  5  Am.  St.  Rep.  780, 
34  Am.  &  Eng.  R.  Cas.  290. 

Where  a  Passenger  Gets  on  the  Wrong  Train  by 
Mistake  the  carrier  is  not  bound  to  stop  to  allows 
him  to  get  off  at  any  but  a  regular  station  or 
stopping  place.  Columbus,  etc.,  R.  Co.  v- 
Powell,  40  Ind.  37. 

In  Sira  v.  Wabash  R.  Co.,  115  Mo.  127,  37 
Am.  St.  Rep.  386,  58  Am.  &  Eng.  R.  Cas.  538, 
it  was  held  that  where,  under  the  rules  of  the 
company,  a  train  was  not  scheduled  to  stop 
at  a  certain  station,  a  conductor  who  refused 
to  stop  to  discharge  a  passenger  holding  a 
ticket  therefor  acted  properly  and  within  his 
duty  although  the  passenger  took  the  train 
by  the  direction  of  an  agent  of  the  company 
who  was  authorized  to  direct  passengers. 

4.  Flag  Station.  —  Chattanooga,  etc.,  R.  Co. 
v.  Lyon,  89  Ga.  16,  32  Am.  St.  Rep.  72,  52  Am. 
&  Eng.  R.  Cas.  307. 

A  passenger  cannot  complain  of  a  railroad 
company's  refusal  to  put  her  off  at  a  flag  sta- 
tion short  of  the  destination  named  in  her 
ticket,  although  she  had  been  previously  per- 
mitted to  get  on  and  off  at  such  station,  there 
being  no  allegation  that  it  was  ever  the  custom 
of  the  company  so  to  accommodate  the  passen- 
gers. Matthews  v.  Charleston,  etc.,  R.  Co.,  3S 
S.  Car.  429,  37  Am.  St.  Rep.  773. 

Illinois  Statute.  —  Under  the  Revised  Statute? 
of  Illinois,  c.  114,  §  88,  providing  that  passen- 
ger trains  shall  stop  at  each  station  advertised 
for  receiving  and  discharging  passengers,  a 
sufficient  length  of  time  to  receive  and  let  off' 
passengers  in  safety,  and  at  all  county  seats, 
the  company  is  not  liable  for  failing  to  stop  at 
a  place  not  a  county  seat,  unless  such  place  is= 
advertised  as  a  station  for  receiving  and  dis- 
charging passengers.  Lake  Erie,  etc.,  R.  Co. 
v.  People,  42  111.  App.  389. 

Failure  to  Inform  Conductor.  —  Where  a  pass- 
enger got  on  a  train  to  go  to  a  station  that  he 
knew  was  a  flag  station  at  which  trains  stopped 
only  on  being  signaled  or  upon  notice  by  pass- 
engers to  the  conductor,  and  he  failed  to  give 
any  notice  until  he  was  two  miles  past  the  sta- 
tion, when  the  conductor  gave  him  his  choice 
to  be  put  off  there  or  be  carried  to  the  next  sta- 
tion, four  miles  further,  and  at  his  choice  he 
was  put  off  about  sundown,  and  walked  back, 
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(4)  County  Seats —  Statutes.  —  In  Illinois  and  Minnesota  there  are  statutes^ 
which  provide  that  all  regular  passenger  trains  run  by  any  common  carrier 
operating  a  railroad  in  these  states  shall  stop  a  sufficient  time  at  all  county 
seats  within  the  state  to  take  on  and  discharge  passengers  from  such  trains' 
with  safety.1 

Constitutionality  of  Act.  —  These  statutes  have  been  held  to  be  a  valid  exercise 
of  the  police  power  of  the  state  so  far  as  regards  the  running  of  trains  wholly 
within  the  state.3 

(5)  Transference  to  Other  Road — Missouri  Statute.  —  Under  a  statute  of 
Missouri  it  is  held  that  a  company  owes  no  duty  to  a  passenger  on  its  road  to> 
stop  its  trains  at  a  station  because  a  junction  is  there  made  with  another  road,, 
unless  said  passenger  desires  to  be  transferred  to  a  train  upon  the  other  road,, 
in  which  case  alone  the  statute  is  applicable.3 

(6)  Taking  Up  of  Ticket.  —  A  carrier  does  not  waive  its  rights  under  certain 
regulations  by  which  certain  trains  do  not  stop  at  certain  stations,  by  reason 
of  the  fact  that  the  conductor  punches  and  takes  up  the  ticket  after  having 
told  the  holder  that  the  train  does  not  stop  at  his  place  of  destination.4 

Nor  Will  an  Agreement  by  the  Conductor  with  the  passenger  effect  a  change  of  this- 
rule.5 

Acceptance  of  Fare  to  Particular  Station.  —  But  it  has  been  held  that  where  a  rail- 
road conductor  collects  and  accepts  from  a  passenger  his  fare  to  a  particular 
station,  knowing  that  he  intends  and  desires  to  get  off  there,  it  is  his  duty  to> 
stop  the  train  at  that  station  and  allow  the  passenger  to  alight.  If  he  does 
not  intend  to  stop  there,  he  should  inform  the  passenger  of  that  fact,  decline 
to  take  his  money,  stop  the  train  at  once,  and  allow  him  to  get  off.6 


by  reason  of  which  he  suffered  ill  effects,  it 
was  held  that  the  company  was  not  liable. 
Gulf,  etc.,  R.  Co.  v.  Ryan,  4  Tex.  App.  Civ. 
Cas.,  §  305. 

Flag  Station  Short  of  Destination.  —  Where  a 
passenger  holds  a  ticket  to  a  certain  point,  the 
railroad  company  is  under  no  legal  obligation 
to  stop  at  a  flag  station  short  of  the  destination 
named  in  the  ticket.  Matthews  v.  Charleston, 
etc.,  R.  Co.,  38  S.  Car.  429,  37  Am.  St.  Rep. 
773- 

Texas  —  Mode  of  Signal  Employed.  —  In  St. 

Louis,  etc.,  R.  Co.  v.  Berryhill,  3  Tex.  App. 
Civ.  Cas.,  §  319,  a  person  desiring  to  take  pass- 
age at  night  at  a  station  where  trains  stopped 
only  when  flagged  or  signaled,  waved  a  hand- 
kerchief at  a  train  as  a  signal  to  stop,  which  it 
failed  to  do;  it  appeared  from  the  evidence 
that  the  usual  way  of  stopping  trains  was  to 
wave  a  light.  In  an  action  against  the  com- 
pany for  failing  to  stop  the  train,  it  was  held 
that  it  was  not  liable. 

1.  County  Seats  —  Statutes.  —  Chicago,  etc., 
R.  Co.  v.  People,  105  111.  657,  13  Am.  &  Eng.  R. 
Cas.  42;  People  v.  Louisville,  etc.,  R.  Co.,  120 
111.  48;  Illinois  Cent.  R.  Co.  v.  People,  143  111. 
434;  Gladson  v.  State,  17  Sup.  Ct.  Rep.  627, 
affirming  57  Minn.  385. 

2.  Chicago,  etc.,  R.  Co.  v.  People,  105  111. 
657. 

Not  a  Violation  of  Federal  Constitution.  —  In 

Chicago,  etc.,  R.  Co.  v.  People,  105  111.  657,  it 
was  claimed  that  the  statute  requiring  passen- 
ger trains  to  stop  at  county  seats  was,  in  effect, 
a  regulation  of  interstate  commerce,  and  there- 
fore invalid.  The  court  held,  however,  that 
the  statute  did  not  undertake  to  regulate  com- 
merce between  the  states,  that  it  imposed  no 
restriction  upon  the  introduction  or  transpor- 


tation of  any  articles  of  commerce,  and  was; 
but  a  proper  exercise  of  the  police  power  of  the 
state.  See  also  Illinois  Cent.  R.  Co.  v.  People, 
143  111.  434. 

Modification  of  Rule  by  Supreme  Court  of  United- 
States.  —  In  Illinois  Cent.  R.  Co.  v.  Illinois,  163 
U.  S.  142,  the  Supreme  Court  of  the  United 
States,  while  recognizing  the  right  of  the  state- 
of  Illinois  to  compel  a  railroad  company  to 
perform  the  duties  imposed  by  its  charter  of 
carrying  passengers  and  goods  between  its 
termini  within  the  state,  modifies  the  rule  as- 
laid  down  by  the  Supreme  Court  of  Illinois- 
and  holds  that  the  state  can  do  nothing  which 
will  directly  burden  or  impede  the  interstate 
traffic  of  the  company  or  impair  the  useful- 
ness of  its  facilities  for  such  traffic.  A  state 
statute  which  unnecessarily  interferes  with  the 
speedy  and  uninterrupted  carriage  of  the  mails 
of  the  United  States  cannot  be  considered  as  a 
reasonable  police  regulation.  See  also  Du- 
buque, etc.,  R.  Co.  v.  Richmond,  19  Wall.  (U. 
S.)  584;  Stone  v.  Farmers'  L.  &  T.  Co.,  116  U.. 
S.  308;  Smith  v.  Alabama,  124  U.  S.465. 

3.  Logan  v.  Hannibal,  etc.,  R.  Co.,  77  Mo. 
663,  12  Am.  &  Eng.  R.  Cas.  141. 

4.  Trotlinger  v.  East  Tennessee,  etc.,  R. 
Co.,  11  Lea  (Tenn.)  533;  Chicago,  etc.,  R. 
Co.  v.  Randolph,  53  111.  510,  5  Am.  Rep.  60. 
Compare  Caldwell  v.  Richmond,  etc.,  R.  Co., 
89  Ga.  550. 

For  a  Full  Discussion  of  this  question,  see- 
the title  Tickets  and  Fares. 

5.  Ohio,  etc.,  R.  Co.  v.  Hatton,  60  Ind.  12. 
Compare  Hull  v.  East  Line,  etc.,  R.  Co.,  66  Tex.. 
619;  Western  R.  Co.  v.  Young,  51  Ga.  489. 

6.  Caldwell  v.  Richmond,  etc.,  R.  Co.,  89  Ga. 
550.  But  see  Wells  v.  Alabama  G.  S.  R.  Co.,. 
67  Miss.  24,  40  Am.  &  Eng.  R.  Cas.  645. 
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(7)  (  tossing  of  Other  Roads.  —  Even  though  a  state  statute  may  require  all 
trains  to  come  to  a  full  stop  before  crossing  another  road,  it  is  nevertheless 
n«  >  negligence  on  the  part  of  a  railroad  company  to  fail  to  stop  at  such  place 
in  order  to  allow  .1  passenger  to  get  off,  the  object  of  such  statute  being  to 
prevent  collision,  not  to  create  stations.1 

(Si  Places  (  Hher  than  Stations.  —  In  the  absence  of  any  special  contract  to 
that  effect,  a  passenger  on  a  railway  train  has  no  right  to  demand  that  he  be 
put  off  at  .1  point  where  there  is  no  station.  In  case,  however,  such  a  contract 
is  made  with  some  agent  of  the  company  having  the  real  or  apparent  power  to 
do  so,  the  company  will  be  liable  for  a  failure  to  perform  it.2 

Mistake  of  Passenger.  —  And  this  rule  applies  even  if  such  passenger  shall  have 
mistakenly  embarked  on  the  train  and  shall  have  paid  the  passage  money.3 

But  Where  the  Company  Does  So  Stop,  it  owes  the  same  duties  to  alighting  passen- 
gers .is  though  the  place  were  a  regular  station.4 

(9)  Agreement  by  Agent  to  Stop  at  Particular  Station.  —  Where  an  agent 
agrees  to  stop  a  train  at  a  particular  station  the  carrier  is  bound  to  stop  the 
train  at  that  place,  so  that  the  passenger  may  get  off  in  safety,  even  though 
his  ticket  is  only  to  the  last  station  passed  before  reaching  it,  additional  fare 
being  receivable  if  demanded.5 


Receipt  of  Fare  to  Station  at  Which  Train  Does 
Not  Stop  —  Duty  of  Conductor  to  Inform  Passenger. 

—  If  a  conductor  of  a  fast  train  receives  fare 
from  passengers  to  a  station  at  which  such 
train  is  not  advertised  or  scheduled  to  stop,  it 
becomes  the  duty  of  the  conductor  to  notify 
the  passengers  so  paying  that  the  train  will 
not  stop  at  that  station,  or  else  to  carry  them 
to  such  station  and  then  give  them  sufficient 
time  to  get  off  in  safety.  McNulta  v.  Ensch, 
134  111.  46,  reversing  31  111.  App.  100. 

The  Taking  Up  of  a  Passenger's  Ticket  to  a  sta- 
tion at  which  the  train  is  forbidden  to  stop  by 
the  regulations  of  the  company  does  not  make 
it  the  duty  of  the  conductor  to  stop  the  train 
there.  St.  Louis,  etc.,  R.  Co.  v.  Atchison,  47 
Ark.  74. 

1.  Louisville,  etc.,  R.  Co.  v.  Johnson,  44  111. 
App.  56. 

2.  Hull  v.  East  Line,  etc.,  R.  Co.,  66  Tex. 
6iq.  See  also  Columbus,  etc.,  R.  Co.  v.  Powell, 
40  Ind.  37;  Pittsburgh,  etc.,  R.  Co.  v.  Nuzum, 
60  Ind.  533;  Plott  v.  Chicago,  etc.,  R.  Co.,  63 
Wis.  511. 

Season  of  Rule.  — "  If  trains  are  arranged  in 
a  certain  way  and  their  time  fixed  with  regard 
to  limited  stoppages,  a  conductor  would  never 
be  safe  if  he  were  bound  at  his  peril  to  ascer- 
tain from  any  mere  stranger  the  existence  of 
an  agreement  by  the  company  to  change  the 
arrangement  and  stop  at  an  unusual  place." 
Lake  Shore,  etc.,  R.  Co.  v.  Pierce,  47  Mich. 
277.  3  Am.  &  Eng.  R.  Cas.  340. 

If  the  Conductor  Agrees  to  put  a  passenger  off 
at  a  particular  place  which  is  not  a  station  or 
regular  stopping  place,  it  will  be  the  duty  of 
the  conductor  to  stop  the  train  at  that  place,  so 
that  the  passenger  can  get  off  in  safety, 
although  the  passenger  has  a  ticket  only  to 
the  last  station  passed  before  reaching  the 
place  at  which  he  was  to  be  put  off.  Western 
R.  Co.  v.  Young,  51  Ga.  489,  7  Am.  Ry.  Rep. 
352.  See  also  Georgia  R.,  etc.,  Co.  v.  Mc- 
Curdy.  45  Ga.  288,  12  Am.  Rep.  577. 

If  the  Trains  were  Accustomed  to  Stop  at  the 
platform  at  which  the  plaintiff  desired  to 
alight,  although  it  was  neither  constructed  nor 


owned  by  the  company,  an  implied  contract 
that  passengers  might  stop  there  may  be 
raised.  Louisville,  etc.,  R.  Co.  v.  Johnston,  79 
Ala.  436.  See  generally  the  title  Agency,  vol. 
1,  p.  930. 

3.  Mistake  of  Passenger.  —  Wells  v.  Alabama 
G.  S.  R.  Co.,  67  Miss.  24,  40  Am.  &  Eng.  R. 
Cas.  645. 

4.  Pennsylvania  R.  Co.  v.  White,  88  Pa.  St. 
327;  Brassell  v.  New  York  Cent.,  etc.,  R.  Co., 
84  N.  Y.  241. 

Starting  Train  While  Passenger  is  Getting  On  at 
Place  Not  the  Regular  Platform.  —  The  place  at 
which  the  plaintiff's  wife  was  injured  was  not 
a  regular  platform,  built  for  the  accommoda- 
tion of  passengers  entering  and  leaving  its 
trains,  but  was  a  place  at  which  trains  were 
frequently  boarded  without  objection.  A 
person  in  the  uniform  of  the  company's  em- 
ployees directed  the  plaintiff's  wife  to  get  on 
at  that  point.  She  attempted  to  do  so,  when 
the  train  started  and  she  was  injured.  In  an 
action  by  her  husband  it  was  held  that  an 
instruction  ignoring  these  facts,  and  informing 
the  jury  that  if  the  defendant  had  provided  an 
exclusive  place  to  be  used  by  passengers  en- 
tering orleaving  trains,  the  plaintiff  could  not 
recover,  provided  his  wife  knew,  or  by  the  ex- 
ercise of  ordinary  care  might  have  known,  of 
such  place,  was  erroneous.  Baltimore,  etc., 
R.  Co.  v.  Kane,  (Md.  1889)  17  Atl.  Rep.  1032. 

5.  East  Tennessee,  etc.,  R.  Co.  v.  Massen- 
gill,  15  Lea  (Tenn.)  328,  distinguished  in  Louis- 
ville, etc.,  R.  Co.  v.  Stacker,  86  Tenn.  343,  6 
Am.  St.  Rep.  840. 

It  Is  Not  Competent  for  a  Conductor  to  agree 
with  an  individual  passenger  to  carry  him  to  a 
given  place  and  stop  at  that  place  to  allow 
him  to  leave  the  train,  and  thus  bind  the  rail- 
road company,  unless  the  place  at  which  he  is 
to  stop  is  a  regular  station  of  the  train  which 
he  is  conducting.  Such  a  power  cannot  be  im- 
plied as  within  the  proper  duties  of  a  con- 
ductor, nor  would  it  be  consistent  with  public 
policy.    Ohio,  etc.,  R.  Co.  v.  Hatton,  60  Ind.  12. 

Special  Contract  a  Question  for  the  Jury.  —  In 
Humphries  v.  Illinois  Cent.  R.  Co.,  70  Miss. 
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A  Mere  Railroad  Policeman,  engaged  in  the  duty  of  assisting  persons  on  and  off 
trains  and  in  preserving  order  about  the  depot,  has  no  implied  authority  to 
make  contracts  or  to  bind  the  company  by  his  admissions ;  therefore,  his 
statements  to  a  passenger  boarding  a  train  that  it  will  stop  at  a  certain  point 
are  not  admissible  in  a  suit  against  the  company  for  failure  to  stop  at  such 
place.1 

(10)  Duty  of  Passenger  to  Itiform  Himself.  —  It  is  the  duty  of  a  person 
about  to  take  passage  on  a  train  to  inform  himself  when,  where,  and  how  he 
can  go  and  stop  according  to  the  regulations  of  the  company,  and  if  he  makes 
a  mistake  not  induced  by  the  company,  against  which  ordinary  care  in  this 
respect  would  have  protected  him,  he  has  no  remedy  for  the  consequences 
■ensuing  therefrom.* 

(i  I)  Warning  of  the  Departure  of  Trams.  —  It  is  the  duty  of  a  company, 
through  its  agents,  to  give  reasonable  signals  of  the  departure  of  the  train  — 
such  signals  as  would  ordinarily  attract  the  attention  of  passengers  and  those 
interested  in  the  movement  of  the  cars.3 


453,  it  was  held  that,  although  a  person  knew 
that  a  certain  fast  passenger  train,  as  a  rule, 
•did  not  stop  at  the  station  of  his  destination, 
yet  there  being  a  custom  for  such  train  to  stop 
there  for  the  accommodation  of  passengers 
holding  tickets  purchased  from  connecting 
railroads  in  other  states,  he  might  avail  him- 
self of  the  custom  by  purchasing  a  ticket  in 
another  state  and  making  a  special  contract 
for  transportation  to  said  station,  and  that 
whether  such  special  contract  was  made  or 
not  was  a  question  properly  to  be  submitted 
to  the  jury.  See  also  the  title  Tickets  and 
Fares. 

1.  Wells  v.  Alabama  G.  S.  R.  Co.,  67  Miss. 
24. 

2.  Duty  of  Passenger  to  Inform  Himself.  —  Hall 
-v.  McFadden,  19  New  Bruns.  340;  Texas,  etc., 
R.  Co.  v.  Ludlam,  57  Fed.  Rep.  481;  Little 
Rock,  etc.,  R.  Co.  v.  Miles,  40  Ark.  298,  48 
Am.  Rep.  10,  13  Am.  &  Eng.  R.  Cas.  10;  Chi- 
cago, etc.,  R.  Co.  v.  Randolph,  53  111.  510,  5 
Am.  Rep.  60;  Pittsburg,  etc.,  R.  Co.  v.  Nuzum, 
50  Ind.  141,  19  Am.  Rep.  703;  Ohio,  etc.,  R. 
Co.  v.  Applewhite,  52  Ind.  540;  Atchison,  etc.. 
R.  Co.  v.  Gants,  38  Kan.  60S,  5  Am.  St.  Rep. 
780,  34  Am.  &  Eng.  R.  Cas.  290;  Logan  v. 
Hannibal,  etc.,  R.  Co.,  77  Mo.  663;  Beau- 
champ  <".  International,  etc.,  R.  Co.,  56  Tex. 
239,  9  Am.  &  Eng.  R.  Cas.  507;  Plott  v.  Chi- 
cago, etc.,  R.  Co.,  63  Wis.  511. 

"  It  is  undoubtedly  true  that  where  some 
trains  make  general  and  some  only  partial 
stoppages,  the  passenger  should  not  disregard 
reasonable  means  of  information  in  regard  to 
his  proper  course."  Lake  Shore,  etc.,  R.  Co. 
v.  Pierce,  47  Mich.  277,  3  Am.  &  Eng.  R.  Cas. 
340. 

In  St.  Louis,  etc.,  R.  Co.  v.  Rosenberry,  45 
Ark.  256,  in  holding  that  it  is  not  negligence 
on  the  part  of  the  conductor  to  refuse  to  stop 
the  train  at  a  station  forbidden  by  the  regula- 
tions of  the  road,  in  order  to  land  the  passen- 
ger, the  court  said  that  it  was  the  duty  of  the 
passenger  to  ascertain  whether  the  train  upon 
which  he  embarked  would  stop  at  his  destina- 
tion or  not,  and  that,  as  there  were  other  trains 
going  to  his  destination  on  the  same  day,  his 
mistake  in  taking  a  through  train  cast  no  obli- 
gation on  the  company  to  stop  its  train  at  a 
point  which  the  regulations  of  the  road  for- 


bade, and  the  bare  refusal  of  the  conductor  to 
do  so  was  no  dereliction  of  his  duty  nor  negli- 
gence which'  could  be  charged  against  the 
company. 

Eight  of  Company  to  Adopt  Regulations.  —  In 

the  absence  of  statutory  provisions  to  the  con- 
trary, a  railroad  company  may  adopt  a  regula- 
tion that  a  certain  train  or  trains  of  passenger 
cars  running  regularly  on  its  road  shall  not 
stop  at  designated  stations  or  places,  and  one 
traveling  as  a  passenger  on  such  road  is 
bound  to  inquire  whether  the  train  upon  which 
he  takes  passage  stops  at  the  station  or  place 
to  which  he  is  going.  Pennsylvania  Co.  v. 
Wentz,  37  Ohio  St.  333,  3  Am.  &  Eng.  R.  Cas. 
478;  Texas,  etc.,  R.  Co.  v.  Ludlam,  57  Fed. 
Rep.  481. 

Duty  of  Passengers  Who  do  Not  See  or  Under- 
stand Schedules.  —  In  Duling  v.  Philadelphia, 
etc.,  R.  Co.,  66  Md.  120,  the  rule  is  laid  down 
that,  if  passengers  do  not  understand  or  see 
the  schedule,  posters,  or  time-tables  provided 
by  the  company,  it  is  their  duty  to  inquire  and 
learn  what  train  they  should  take  to  reach  the 
point  of  their  destination,  and  that  if  a  mistake 
is  made,  not  induced  by  the  company,  and 
against  which  ordinary  diligence  as  to  inquiry 
would  have  protected  them,  no  redress  against 
the  company  can  be  had. 

Misinformation  by  Agent  of  Company.  —  Where 
an  intended  passenger  is  misinformed  by  an 
agent  authorized  to  speak  for  the  company  as 
to  the  stoppage  of  a  train,  he  has  a  right  of 
action  against  the  company  for  the  misdirec- 
tion, but  not  for  the  refusal  of  the  conductor  to 
stop  at  such  station,  where  the  train,  under  the 
rules  of  the  company,  is  forbidden  to  stop.  St. 
Louis,  etc.,  R.  Co.  v.  Atchison,  47  Ark.  74. 

3.  Duty  to  Give  Warning  of  Departure  of  Trains. 
—  Andrist  v.  Union  Pac.  R.  Co.,  30  Fed.  Rep. 
345;  Mitchell  v.  Western,  etc..  R.  Co.,  30  Ga. 
22;  Perry  v.  Central  R.  Co.,  66  Ga.  746;  State 
v.  Grand  Trunk  R.  Co.,  58  Me.  176,  4  Am. 
Rep.  258;  Doss  v.  Missouri,  etc.,  R.  Co.,  59 
Mo.  27,  21  Am.  Rep.  371 ;  Keating  v.  New  York 
Cent.,  etc.,  R.  Co.,  49  N.  Y.  673,  affirming  3 
Lans.  (N.  YO469;  McQuade  v.  Manhattan  R. 
Co.,  53  N.  Y.  Super.  Ct.  91,  affirmed  109  N. 
Y.  636,  15  N.  Y.  St.  Rep.  993;  Imhoff  v.  Chi- 
cago, etc.,  R.  Co.,  22  Wis.  681. 

Effect  of  Call  "All  on  Board."  —  Passengers 
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,/.  Safe  Means  of  Ingress  and  Egress  —  (i)  In  General.  —  It  is  the 
duty  of  a  company  not  only  to  carry  its  passengers  safely,  but  also  to  offer 
them  the  opportunity  of  ingress  and  egress  and  to  provide  means  for  them  to< 
get  on  and  off  the  cars  in  safety.1 


.in-  not  bound  to  get  on  board  until  the  call 
"  All  on  board  "  is  Riven,  and  it  is  the  con- 
ductor's duty,  afler  the  call,  to  give  the  pass- 
engers a  reasonable  opportunity  of  getting  into 
the  cars,  and  not  to  start  the  train  until  a 
reasonable  time  has  elapsed.  Hall  v.  Mc Fad- 
den,  10  New  Bruns,  340. 

Premature  Call  "  All  Aboard."  —  Where  a  pass- 
enger  who  could  not  get  a  seat  was  told  that 
another  car  would  be  attached,  anil  upon  its 
being  run  down  against  the  train  and  the  con- 
ductor calling  "All  aboard  "  he  attempted  to 
pass  from  one  car  to  such  additional  car,  and 
was  injured  by  reason  of  the  car  not  being 
well  coupled,  it  was  held  that  the  company  was 
liable.  Lent  v.  New  York  Cent.,  etc.,  R.  Co., 
120  N.  Y.  467,  44  Am.  &  Eng.  R.  Cas.  373, 
affirming  54  N.  Y.  Super.  Ct.  318. 

Misleading  Announcements.  —  A  company 
may  be  liable  in  damages  to  passengers  who 
are  injured  while  attempting,  because  of  mis- 
leading announcements,  to  board  the  trains 
before  they  are  ready.  Flint,  etc.,  R.  Co.  v. 
Stark,  38  Mich.  714. 

Signal  to  Start  by  Unauthorized  Person. —  In 
North  Chicago  St.  R.  Co.  v.  Cook,  145  111.  551, 
it  was  held  that  the  fact  that  a  person  boarding 
a  street  railway  car  is  injured  by  the  starting 
of  the  car  through  a  signal  given  by  some  un- 
authorized person  will  not  exempt  the  com- 
pany from  liability,  if  its  servants  in  charge  of 
the  car,  by  the  exercise  of  due  care  and  dili- 
gence, could  have  prevented  its  moving  so  as 
to  avoid  the  injury. 

Signal  Unnecessary  —  Texas. —  In  Gulf,  etc., 
R.  Co.  v.  Williams,  70  Tex.  159,  it  is  held  that 
though  it  would  ordinarily  be  negligence  for  a 
company,  after  stopping  at  a  station  for  a  pass- 
enger to  alight,  to  again  put  the  train  in  mo- 
tion before  a  sufficient  and  reasonable  time  to 
leave  the  train  has  elapsed,  yet  if,  after  the 
lapse  of  such  reasonable  time,  the  train  is 
again  put  in  motion  without  giving  signals,  by 
whistle  or  otherwise,  of  an  intention  to  move, 
such  act  will  not  be  negligence  per  se.  There 
is  no  statute  in  Texas  requiring  a  company  to 
give  signals  of  intention  to  move  the  train 
from  a  station  where  it  may  have  stopped  for 
a  passenger  to  alight. 

1.  Means  of  Ingress  and  Egress  —  United 
States.  —  Post  v.  Koch,  30  Fed.  Rep.  208. 

Indiana.  —  Terre  Haute,  etc.,  R.  Co.  v. 
Buck,  96  Ind.  346,  49  Am.  Rep.  168;  Louis- 
ville, etc.,  R.  Co.  v.  Lucas,  119  Ind.  583. 

Iowa.  — Allender  v.  Chicago,  etc.,  R.  Co.,  43 
Iowa  276. 

Louisiana.  —  Lehman  v.  Louisiana  Western 
R.  Co.,  37  La.  Ann.  705;  Moses  v.  Louisville, 
etc.,  R.  Co.,  39  La.  Ann.  649,  4  Am.  St.  Rep. 
231. 

New  jfersey.  —  Delaware,  etc.,  R.  Co.  v. 
Trautwein,  52  N.  J.  L.  169,  19  Am.  St.  Rep. 
442;  Falk  v.  New  York,  etc.,  R.  Co.,  56  N.  J. 
L.  380,  58  Am.  &  Eng.  R.  Cas.  191. 

New  York.  —  Murphy  v.  Rome,  etc.,  R.  Co., 
(Supreme  Ct.)  32  N.  Y.  St.  Rep.  381';  Van 
Ostran  v.  New  York  Cent.,  etc.,  R.  Co.,  35 
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Hun  (N.  Y.)  590,  affirmed  104  N.  Y.  683;  Red- 
ner  v.  Lehigh,  etc.,  R.  Co.,  73  Hun  (N.  Y.)  562;, 
Hazman  v.  Hoboken,  etc.,  Co.,  2  Daly  (N.  Y.)< 
130;  Onderdonk  v.  New  York,  etc.,  R.  Co.,  74. 
Hun  (N.  Y.)  42. 

Pennsylvania.  —  Dunn  v.  Pennsylvania  R. 
Co.,  20  Phila.  (Pa.)  258. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Long,  8r. 
Tex.  253,  26  Am.  St.  Rep.  811. 

Safest  Appliances — Duty  to  Provide.  —  Missouri 
Pac.  R.  Co.  v.  Wortham,  73  Tex.  27,  cited  with, 
approval  in  Texas,  etc.,  R.  Co.  v.  Miller,  791 
Tex.  78,  23  Am.  St.  Rep.  308,  was  a  case  in  which 
a  female  passenger  alighting  from  a  car  was- 
injured  by  an  unsafe  footrest  between  the- 
lower  step  of  the  car  and  the  ground;  the  court, 
while  declining  to  say  that  it  was  the  duty 
of  employees  of  the  carrier  to  give  assist- 
ance to  persons  entering  or  leaving  a  train,  if 
proper  means  for  doing  this  with  safety  were 
furnished,  said  that  the  carrier  "  owed  her 
the  duty  of  providing  not  only  a  reasonably 
safe  appliance  for  enabling  her  to  alight  in. 
order  to  make  the  transfer,  but  the  safest  that 
had  been  known  and  tested." 

A  Ferryboat  Company  is  bound  to  use  the 
strictest  diligence  in  providing  suitable  and 
safe  accommodations  for  landing  passengers 
from  its  boats,  but  it  is  not  bound  to  provide 
against  any  possibility  of  danger  of  casualty 
to  them.  Loftus  v.  Union  Ferry  Co.,  84  N.  Y. 
455- 

Duty  to  Clear  the  "Way  of  Obstructions.  —  It  is 

the  duty  of  a  company,  before  the  departure 
of  its  passenger  train  from  a  station,  to  clear 
the  way,  by  the  removal  of  freight  trains  be- 
tween it  and  the  depot  buildings,  so  that  pass- 
engers can  approach  the  passenger  train  with, 
safety.  If  the  passenger  train  should  leave 
before  giving  the  holder  of  a  ticket  a  safe 
means  of  access  to  it,  the  company  would  be 
liable.  Chicago,  etc.,  R.  Co.  v.  Coss,  73  111. 
394- 

Failure  to  Have  Footstool  in  Position.  —  Where 
an  employee  whose  business  it  was  to  place  a. 
stool,  used  for  the  purpose  of  assisting  women 
passengers  to  enter  the  train,  was  not  produced 
or  accounted  for,  there  was  no  error  in  reject- 
ing evidence  that  it  was  the  custom  and  habit 
of  the  company  to  have  the  stool  in  its  proper 
place  up  to  the  time  of  the  starting  of  the  train, 
there  being  positive  evidence  in  behalf  of  the 
plaintiff  that  it  was  out  of  place  when  he  was 
injured,  and  only  negative  evidence  to  the  con- 
trary in  behalf  of  the  defendant.  Atlanta,  etc., 
R.  Co.  v.  Holcombe,  88  Ga.  9. 

Defective  Footstool.  —  As  to  the  liability  of  a. 
carrier  for  injuries  caused  by  reason  of  a  de- 
fective footstool,  see  McDermott  v.  Chicago, 
etc.,  R.  Co.,  82  Wis.  246. 

Inadequate  Passageway.  —  A  person  going 
along  a  passageway  of  boards,  three  or  four 
inches  in  width,  extending  from  the  waiting 
room  to  the  platform,  could  have  no  reason- 
able anticipation  that  the  person  in  front  of 
her,  going  the  same  way,  would,  without  warn- 
ing, suddenly  turn  and  thereby  accidentally 
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Sudden  Jerks,  Jolts,  and  Jars.  —  The  sudd 
train,  by  reason  of  which  a  passenger  is 

throw  her  therefrom.  Consequently,  the  com- 
pany was  held  liable.  Redner  v.  Lehigh,  etc., 
R.  Co.,  73  Hun  (N.  Y.)  562. 

Ice  upon  Platform.  —  In  an  action  against  a 
railroad  company  for  injuries  received  by  slip- 
ping upon  ice  which  lay  upon  the  platform,  it 
was  held  that  it  was  the  duty  of  the  company 
to  see  that  the  platform  used  by  it  was  safe 
and  convenient  for  passengers  to  get  in  and 
out  of  the  cars,  regardless  of  the  fact  that  the 
platform  belonged  to  another  company,  with 
which  the  defendant  had  made  an  arrange- 
ment for  the  use  of  it;  and  further,  that  it  was 
immaterial  whether  the  ice  was  placed  on  the 
platform  by  the  agents  of  the  company.  Sey- 
mour v.  Chicago,  etc.,  R.  Co.,  3  Biss.  (U.  S.)43. 

Hole  in  Platform.  —  A  railroad  company  is 
guilty  of  gross  negligence  in  leaving  a  hole  in 
the  floor  of  the  depot  where  its  passengers  are 
accustomed  to  alight  from  its  cars,  thus  ren- 
dering their  landing  unsafe.  Liscomb  v.  New 
Jersey,  etc.,  R.  Co.,  6  Lans.  (N.  Y.)  75. 

Duty  as  to  Lights.  —  In  Louisville,  etc.,  R. 
Co.  v.  Lucas,  119  Ind.  583,  it  was  held  that  if 
passengers  are  discharged  after  dark,  the  car- 
rier must  provide  lights  at  its  station.  See 
also  Reynolds  v.  Texas,  etc.,  R.  Co.,  37  La. 
Ann.  697;  Rozwadosfskie  v.  International, 
etc.,  R.  Co.,  1  Tex.  Civ.  App.  487;  Galveston, 
etc.,  R.  Co.  v.  Thornsberry,  (Tex.  1891)  17  S. 
W.  Rep.  521.    And  see  the  title  Stations. 

Stoppage  at  Unusual  Place.  —  In  Memphis, 
'etc.,  R.  Co.  v.  Whitfield,  44  Miss.  481,  7  Am. 
Rep.  699,  it  was  held  that  the  conductor,  hav- 
ing stopped  the  train  at  an  unusual  place, 
where  the  ground  was  treacherous  from  snow 
and  mud,  was  under  special  obligations  to  ex- 
temporize a  means  of  exit  for  his  passenger,  or, 
at  least,  to  render  such  services  and  attentions 
as  would  make  his  exit  safe. 

Duty  of  Conductor  of  Dummy  Engine.  —  "Where 
dummy  engines  are  used  for  the  transportation 
of  passengers,  and  conductors  are  in  the  control 
■  of  the  cars,  and  there  are  no  regular  stopping 
places  or  stations  for  receiving  and  putting  off 
passengers,  and  the  conductors  are  not  in- 
formed in  advance  where  the  passengers  de- 
sire to  alight,  and  cannot  know  how  many  are 
expected  to  alight  when  the  motion  or  signal 
is  given  to  stop,  and  the  rules  and  conditions 
for  governing  such  engines  and  cars  for  carry- 
ing passengers  are  not  such  as  to  invoke  the 
principles  which  prevail  in  ordinary  railways, 
the  presumption  does  not  arise  that  the  duty 
of  the  conductor  is  performed  by  merely  stop- 
ping a  reasonable  length  of  time,  sufficient  to 
enable  passengers  to  get  on  or  off,  but  in  such 
•cases  the  same  measure  of  duty  is  required  as 
that  imposed  upon  the  driver  of  a  horse  car; 
that  is,  he  shall  inform  himself  by  looking  and 
seeing  how  many  passengers  desire  and  intend 
to  alight,  and,  in  any  event,  to  see  and  know 
that  no  passenger  is  in  the  act  of  alighting,  or 
in  a  position  which  would  be  rendered  perilous 
by  putting  the  car  in  motion.  If,  after  stop- 
ping and  waiting  a  reasonable  time  for  passen- 
gers to  get  off,  the  conductor  places  himself  in 
a  position  where  he  can  see  and  know,  and 
there  are  no  indications  that  others  have  any 


en  or  violent  motion  or  jerking  of  a 
injured,  is  negligence.1 

desire  or  intend  to  alight  or  get  on,  the  con- 
ductor may  then  cause  the  car  to  move;  and  if 
passengers,  after  this,  attempt  to  get  on  or  off 
without  further  notice  to  the  conductor,  and  he 
has  no  actual  knowledge  of  their  intention  and 
position,  they  do  so  at  their  peril,  and  not  at 
the  peril  of  the  carrier."  Highland  Ave.,  etc., 
R.  Co.  v.  Burt,  92  Ala.  291,  48  Am.  &  Eng.  R. 
Cas.  56. 

Passengers  Assume  the  Eisk  of  Accidental  In- 
juries in  getting  on  or  off  cars;  therefore,  a 
passenger  cannot  recover  for  an  injury  caused 
by  an  employee  of  the  company  slipping  from 
the  platform  rail  upon  which  he  was  standing, 
and  falling  on  him  while  ascending  the  steps 
for  the  purpose  of  entering  the  car,  where  it 
appears  that  the  falling  was  purely  accidental. 
Skinner  v.  Atchison,  etc.,  R.  Co.,  39  Fed.  Rep. 
188. 

Duty  of  Company  at  Intermediate  Station.  —  In 

State  v.  Grand  Trunk  R.  Co.,  58  Me.  176,  4 
Am.  Rep.  258,  it  was  held  that  when  a  passen- 
ger enters  a  train  and  pays  the  regular  fare 
to  be  transported  from  one  particular  station 
to  another,  his  contract  does  not  obligate  the 
corporation  to  furnish  him  with  safe  egress 
and  ingress  at  any  intermediate  station. 

1.  Sudden  Jars.  —  Kentucky,  etc.,  Bridge  Co. 
v.  Quinkert,  2  Ind.  App.  244;  Milliman  v. 
New  York  Cent.,  etc.,  R.  Co.,  66  N.  Y.  643; 
Sauter  v.  New  York  Cent.,  etc.,  R.  Co.,  66  N. 
Y.  50,  23  Am.  Rep.  18,  affirming  6  Hun  (N.  Y.) 
446;  Nance  v.  Carolina  Cent.  R.  Co.,  94  N. 
Car.  619. 

In  Wood  v.  Lake  Shore,  etc.,  R.  Co.,  49 
Mich.  370,  a  railway  passenger,  after  the  name 
of  the  station  was  called,  went  to  the  platform 
while  the  train  was  slacking  up,  and  asked  the 
conductor  if  it  would  stop  there  for  water. 
The  conductor  said  it  would.  The  passenger 
then  got  upon  the  lower  step  of  the  platform, 
and  when  the  train  stopped  at  the  usual  land- 
ing place,  tried  to  step  off.  But  immediately, 
and  without  any  notice  or  signal,  the  train 
started  with  a  jerk  and  drew  up  at  the  water 
tank  a  few  feet  further  on,  throwing  the  pass 
enger  to  the  ground  and  severely  injuring 
him.  It  was  held  that  he  had  a  right  of  action 
against  the  railway  company. 

Injury  Arising  from  Instructions  of  Porter.  — 
Where,  in  an  action  by  a  passenger  for  per- 
sonal injuries,  it  appears  that  the  plaintiff  was 
told  by  the  porter  of  the  train  to  go  forward 
two  cars  in  order  to  get  off  at  the  next  station, 
and  that  after  the  plaintiff  started  to  go  for- 
ward, the  train  started,  jerking  her  off  the 
platform,  such  starting  of  the  train  constitutes 
negligence  on  the  part  of  the  company.  Smith 
v.  Chicago,  etc.,  R.  Co.,  108  Mo.  243,  52  Am. 
&  Eng.  R.  Cas.  483. 

Even  if  the  Train  has  Not  Come  to  a  Full  Stop, 
and  a  stop  during  which  the  passengers  at- 
tempt to  go  on  board  is  one  of  those  which 
result  merely  from  checking  the  speed  of  the 
train,  nevertheless,  when  the  passengers  are 
told  by  those  managing  the  train  to  go  on 
board,  they  have  a  right  to  assume  that  the 
train  is  ready  for  their  reception,  and  cannot 
be  charged  with  negligence  in  following  that 
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I 2 1  Duty  to  Stop  Alongside  Platform.  —  It  is  the  duty  of  the  conductor  of 
a  railway  train  to  stop  the  cars  alongside  the  platform  at  its  stations,  so  that 
the  passengers  may  have  a  safe  landing,1  and  if  passengers  are  required  to> 
alight  at  any  other  point  the  company  is  liable  for  any  injury  to  them  resulting 
thereby.* 


direction,  the  train  at  the  time  of  their  attempt 
to  enter  being  actually  still.  Detroit,  etc.,  R. 
Co.  -\  Curtis,  33  Wis.  152,  99  Am.  Dec.  141. 

The  Sudden  Stoppage  of  a  train  with  such  vio- 
lence as  to  throw  a  passenger  through  an  open 
door  is  prima  facie  negligence.  Condy  v.  St. 
Louis,  etc.,  R.  Co.,  13  Mo.  App.  588,  affirmed 
85  Mo.  79. 

Intoxicated  Passenger.  —  In  Cincinnati,  etc., 
R.  Co.  v.  Cooper,  120  Ind.  469,  the  complaint 
alleged  that  one  Holland,  the  plaintiff's  intes- 
tate, took  passage  on  one  of  the  defendant's 
trains  for  the  town  of  H.  When  the  train 
reached  L.,  the  company's  employees  neg- 
lected to  announce  the  name  of  the  station, 
but  some  one  in  the  car  called  out  "  H.,"  as 
if  naming  that  station.  After  the  train  had 
stopped  at  L.,  the  plaintiff's  intestate,  believing 
it  to  be  his  station,  endeavored  to  alight. 
While  so  doing,  the  company 's  employees  neg- 
ligently caused  the  train  to  be  started,  and  the 
intestate  was  thrown  upon  the  track.  The  fall 
rendered  him  unconscious,  as  the  company's 
employees  knew.  While  the  intestate  was  upon 
the  track  in  a  dazed  and  partially  unconscious 
condition,  at  a  point  seventy  rods  distant  from 
L.,  the  company's  employees  in  charge  of  an- 
other train,  having  knowledge  of  his  condition 
in  time  to  avoid  injuring  him,  negligently 
caused  that  train  to  run  over  him,  causing  his 
death.  It  was  held  that  this  complaint  stated 
a  good  cause  of  action. 

1.  Stoppage  at  Platform.  —  Cockle  v.  London, 
etc..  R.  Co.,  L.  R.  5  C.  P.  464;  Praeger  v. 
Bristol,  etc.,  R.  Co.,  24  L.  T.  N.  S.  105;  Whit- 
taker  v.  Manchester,  etc.,  R.  Co.,  L.  R.  5  C. 
P.  464,  note  3;  Eddy  v.  Wallace,  49  Fed.  Rep. 
801,  52  Am.  &  Eng.  R.  Cas.  265;  St.  Louis, 
etc.,  R.  Co.  v.  Cantrell,  37  Ark.  519,  40  Am. 
Rep.  105,  8  Am.  &  Eng.  R.  Cas.  198;  Colum- 
bus, etc.,  R.  Co.  v.  Farrell,  31  Ind.  408; 
Memphis,  etc.,  R.  Co.  v.  Whitfield,  44  Miss. 
466,  7  Am.  Rep.  699;  Adams  v.  Missouri  Pac. 
R.  Co.,  100  Mo.  555,  41  Am.  &  Eng.  R.  Cas. 
105;  Delamatyr  v.  Milwaukee,  etc.,  R.  Co.,  24 
Wis.  578.  See  also  Hemmingway  v.  Chicago, 
etc.,  R.  Co.,  72  Wis.  42,  7  Am.  St.  Rep.  823. 

Overshooting  Station  Not  Negligence  per  Se. 
—  The  mere  fact  of  a  train  overshooting  a 
station  is  not  negligence  per  se,  nor  is  the  com- 
pany liable  for  any  delay  caused  by  reason  of 
the  necessity  of  reversing  the  motion  so  as  to 
back  the  train  into  its  usual  stopping  place. 
Taber  v.  Delaware,  etc.,  R.  Co.,  71  N.  Y.  489, 
affirming  4  Hun  (N.  Y.)  765. 

But  It  Is  a  Question  for  the  Jury  whether  the 
pause  is  so  long  as  to  indicate  to  the  passen- 
gers an  invitation  to  alight.  Sherwood  v.  Chi- 
cago, etc.,  R.  Co.,  82  Mich.  374. 

Where  the  Engineer  is  Unable  to  Stop  the  Train 
at  the  usual  stopping  place,  through  the  failure 
of  the  air  brakes  to  work  properly,  it  is  held 
that  this  is  no  evidence  of  negligence  on  the 
part  of  the  company,  where  the  defect  in  the 
brakes  is  unexplained,  and  may  fairly  be  at- 


tributed to  mere  accident;  and  especially  is 
this  so  where  all  other  reasonable  efforts  are 
made  to  stop  the  train.  Porter  v.  Chicago, 
etc.,  R.  Co.,  80  Mich.  156,  20  Am.  St.  Rep.  51 1. 
See  also,  to  like  effect,  Louisville,  etc.,  R. 
Co.  v.  Dancy,  97  Ala.  338;  Reed  v.  Duluth, 
etc.,  R.  Co.,  100  Mich.  507,  58  Am.  &  Eng.  R. 
Cas.  77,  construing  How.  Anno.  Stat.,  §  3324. 

Injury  to  Alighting  Passenger  Due  to  Backing 
of  Train.  —  In  Lewis  t.  London,  etc.,  R.  Co., 
43  L.  J.  Q.  B.  8,  L.  R.  9  Q.  B.  66,  22  W.  R.  153, 
29  L.  T.  N.  S.  397,  it  is  held  that  a  company  is 
not  guilty  of  negligence  in  backing  a  train  at 
a  station  for  the  purpose  of  bringing  the  car- 
riages alongside  the  platform  very  shortly 
after  the  name  of  the  station  has  been  called 
out  and  the  train  stopped,  and  consequently  is 
not  liable  to  a  passenger  who,  while  alighting, 
is  thrown  down  and  injured  in  consequence  of 
the  backing  of  the  train. 

Arrangement  between  Passenger  and  Conductor 

—  Knowledge  of  Former  of  Rules  of  the  Company. 

—  A  passenger  traveling  on  a  train  by  arrange- 
ment with  the  conductor,  and  who  is  carried 
several  miles  beyond  her  destination,  cannot 
recover  damages  on  that  account,  when  it  ap- 
pears that  she  knew  the  rules  of  the  railroad 
company  forbade  the  train  to  stop  at  that  point, 
and  that  the  regular  agent  had  refused  to  sell 
her  a  ticket  for  that  reason.  Alabama  G.  S.. 
R.  Co.  v.  Carmichael,  90  Ala.  19,  44  Am.  & 
Eng.  R.  Cas.  286. 

2.  England.  —  Rose  v.  North  Eastern  R.  Co.,. 
2  Exch.  Div.  248,  46  L.  J.  Exch.  Div.  374,  25 
W.  R.  205,  35  L.  T.  N.  S.  693,  reversing  34  L. 
T.  N.  S.  761;  Robson  v.  North  Eastern  R.  Co., 
2  Q.  B.  Div.  85,  46  L.  J.  Q.  B.  Div.  50,  25  W. 
R.  418,  35  L.  T.  N.  S.  535,  affirming  32  L.  T. 
N.  S.  551,  L.  R.  10  Q.  B.  271,  44  L.  J.  Q.  B. 
112,  23  W.  R.  791;  Gill  v.  Great  Eastern  R.. 
Co.,  26  L.  T.  N.  S.  945. 

Michigan.  —  Cartwright  v.  Chicago,  etc.,  R_ 
Co.,  52  Mich.  606,  50  Am.  Rep.  274,  16  Am. 
&  Eng.  R.  Cas.  321. 

Missouri.  —  Warden  v.  Missouri  Pac.  R.  Co.„ 
35  Mo.  App.  631. 

New  York. —  Flanagan  v.  New  York,  etc.,  R. 
Co.,  5  Silv.  Sup.  Ct.  (N.  Y.)  495. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Pollard,  2: 
Tex.  App.  Civ.  Cas.,  §  481. 

See  also  McDonald  v.  Chicago,  etc.,  R.  Co., 
26  Iowa  124,  96  Am.  Dec.  114;  Filer  v.  New 
York  Cent.  R.  Co.,  49  N.  Y.  47,  10  Am.  Rep. 
327;  Lambeth  v.  North  Carolina  R.  Co.,  66 
N.  Car.  499,  8  Am.  Rep.  508;  Hartwig  v.  Chi- 
cago, etc.,  R.  Co.,  49  Wis.  358. 

Prima  Facie  Negligence.  —  Where  a  railroad 
company  passes  a  platform  and  requires  a 
passenger  to  alight  without  assistance  in  an 
unusual  and  unsafe  place,  it  is  prima  facie 
guilty  of  a  neglect  which  it  is  the  province  of 
the  jury  to  characterize  from  the  evidence  as 
to  whether  it  was  justifiable  or  excusable, 
whether  unavoidable  oravoidable,  and  whether 
all  the  circumstances  culminating  in  the  stop- 
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A  Freight  Train  Carrying  Passengers  should  Stop  its  caboose  reasonably  near  the 
platform,  regard  being  had  to  the  surrounding  situation  and  location.1 

Duty  to  Back  or  Forward  Trains.  —  Where  a  train  is  stopped  near  a  station,  or  is  so 
stopped  that  the  passenger  cars  are  not  alongside  the  platform,  it  is  the  duty 
of  the  conductor,  if  requested  by  any  passenger,  to  move  the  train  backward 
or  forward,  as  desired,  to  enable  the  passengers  to  alight  on  the  platform.2 


ping  of  the  train  at  that  place  and  the  refusal 
or  failure  to  back  on  demand  of  the  passenger 
were  mitigating  or  aggravating.  Memphis, 
etc.,  R.  Co.  v.  Whitfield,  44  Miss.  466,  7  Am. 
Rep.  699. 

Where  a  Train  Overshot  a  Station  Platform  in 
the  Daytime,  and  a  porter  called  out  several 
times  the  name  of  the  station  and  let  out  some 
passengers,  and  a  reasonable  time  for  backing 
the  train  up  to  the  platform  had  elapsed,  and 
there  was  at  hand  no  servant  whom  a  passen- 
ger could  request  to  have  the  train  backed, 
and  he,  while  cautiously  alighting,  fell  and 
was  injured,  there  was  evidence  of  negligence 
on  the  part  of  the  company.  Nichollsi'.  Great 
Southern,  etc.,  Co.,  7  Ir.  R.  C.  L.  40,  21  W.  R. 
387. 

Where  a  Long  Train  Stops  at  a  Station  Platform 
So  that  Part  of  It  is  Alongside  of  the  Parapet  of  a 
Bridge,  and,  after  the  name  of  the  station  has 
been  called  out,  a  passenger  steps  upon  the 
parapet,  believing  it  to  be  a  platform,  and 
falls  over,  it  is  for  the  jury  to  say  whether 
there  was  an  invitation  to  the  passenger  to 
alight,  and  if  they  find  for  the  passenger,  the 
court  will  not  say  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  company. 
Whittaker  v.  Manchester,  etc.,  R.  Co.,  22  L. 
T.  N.  S.  545.  See  also  Gill  Great  Eastern 
R.  Co.,  26  L.  T.  N.  S.  945. 

Illustrations. —  In  Fov  v.  London,  etc.,  R. 
Co.,  18  C.  B.  N.  S.  228,  114  E.  C.  L.  228,  13  W. 
R.  293,  11  L.  T.  N.  S.  606,  it  was  held  that  a 
company  was  guilty  of  negligence  in  not  pro- 
viding means  of  alighting  where  its  cars  were 
not  drawn  up  to  a  platform,  and  passengers 
were  required  to  descend  three  feet  to  the 
ground.  In  this  case  a  woman  who,  instead 
of  availing  herself  of  two  steps,  jumped  from 
the  first  step  to  the  ground  with  the  assistance 
of  a  man,  and  thereby  sustained  spinal  in- 
juries, was  held  to  be  entitled  to  recover. 

In  St.  Louis,  etc.,  R.  Co.  v.  Cantrell,  37  Ark. 
519,  40  Am.  Rep.  105,  8  Am.  &  Eng.  R.  Cas. 
198,  a  passenger  was  aroused  from  sleep  at 
night,  and  told  that  his  station  had  been 
reached.  Both  the  conductor  and  brakeman 
urged  him  to  hurry  and  get  off.  In  doing  so, 
he  fell  and  was  injured  by  reason  of  the  fact 
that  the  train  had  passed  the  platform,  and  it 
was  held  that  the  company  was  liable. 

In  Thompson  v.  New  Orleans,  etc.,  R.  Co., 
50  Miss.  315,  19  Am.  Rep.  12,  the  plaintiff 
boarded  the  cars  and  paid  fare  to  a  certain  sta- 
tion. The  train  did  not  stop,  but  ran  past  the 
station  to  a  water  tank  two  miles  distant. 
The  plaintiff  demanded  that  the  train  should 
return.  The  conductor  was  courteous  and 
polite,  and  submitted  the  option  to  the  plain- 
tiff to  leave  the  train  at  the  tank  or  ride  to  the 
next  station  and  return  to  the  station  of  his 
destination  free  of  charge.  The  plaintiff  ac- 
cepted the  latter  alternative.  The  court  held 
that  this  was  a  compulsory  choice.    The  train 


upon  which  he  returned  ran  beyond  the  sta- 
tion and  landed  him  about  one  hundred  and 
fifty  yards  beyond,  and  he  voluntarily  jumped 
off  without  injury.  On  the  trial  the  counsel 
for  the  defendants  demurred  to  the  testimony, 
and  the  court  sustained  the  demurrer,  which, 
upon  appeal,  was  held  to  be  error. 

Where  a  Woman,  Accompanied  by  Two  Small 
Children,  is  carried  past  her  station,  which  is 
also  her  home,  and  where  she  is  not  fully  in- 
formed as  to  the  difficulty  of  getting  back  to 
the  station,  she  is  not  barred  from  recovering 
damages  because  she  insists  on  being  put  off 
rather  than  be  carried  on  to  the  next  station 
and  be  left  in  a  city  where  she  is  unacquainted, 
and  in  the  night-time,  without  money.  Gal- 
veston, etc.,  R.  Co.  v.  Crispi,  73  Tex.  236. 

Duty  of  Company  to  Protect.  —  In  Franklin  v. 
Southern  California  Motor  Road  Co..  85  Cal. 
63,  it  is  held  that  where  a  company  carries  a 
passenger  beyond  and  away  from  its  usual 
stopping  place  to  a  place  where  there  are  no 
accommodations  for  alighting,  and  the  com- 
pany knows  there  is  special  risk  and  hazard, 
owing  to  the  switching  of  the  engine,  it  is  its 
duty  to  use  every  precaution  for  the  protection 
of  the  passenger  against  danger  from  a  pass- 
ing engine,  and  whether  it  does  so  or  not  is  a 
proper  question  of  fact  to  be  submitted  to  the 
jury. 

Reliance  upon  Assistance  of  Conductor.  ■ —  In 

Foss  v.  Boston,  etc.,  R.  Co.,  66  N.  H.  256,  47 
Am.  &  Eng.  R.  Cas.  566,  it  was  held  that  a 
passenger  who  has  been  carried  beyond  the 
station  platform  has  a  right  to  rely  on  the 
assistance  offered  by  the  conductor  and  brake- 
man  to  aid  her  in  getting  off  the  train,  and  if, 
by  reason  of  the  disturbed  state  of  her  mind 
and  the  fear  of  being  carried  beyond  her  desti- 
nation, she  does  not  notice  the  distance  of  the 
car  step  from  the  ground,  and  they  fail  to 
assist  her  from  the  car  without  injury,  it  is  the 
fault  of  the  carrier. 

1.  Freight  Trains.  —  New  York,  etc.,  R.  Co. 
v.  Doane,  115  Ind.  435,  7  Am.  St.  Rep.  451,  37 
Am.  &  Eng.  R.  Cas.  87;  Hays  v.  Wabash  R. 
Co.,  51  Mo.  App.  438. 

Effect  of  Regulation  and  Usage.  —  In  Hem- 
mingway  v.  Chicago,  etc.,  R.  Co.,  67  Wis.  668, 
28  Am.  &  Eng.  R.  Cas.  216,  it  is  held  that  it 
is  not  negligence  on  the  part  of  the  conductor 
of  a  freight  train  which  is  carrying  passen- 
gers also  to  run  it  beyond  the  platform  to 
allow  another  train  to  pass,  when  it  is  the  cus- 
tom to  operate  the  freight  train  in  that  way. 

2.  Forwarding  or  Backing  Trains.  —  Foy  v. 
London,  etc.,  R.  Co.,  18  C.  B.  N.  S.  228,  114 
E.  C.  L.  228:  Jefferson ville  R.  Co.  v.  Hen- 
dricks, 26  Ind.  228;  Evansville,  etc.,  R.  Co.  v. 
Duncan,  28  Ind.  442,  92  Am.  Dec.  322;  New 
York,  etc.,  R.  Co.  v.  Doane,  115  Ind.  435,  7 
Am.  St.  Rep.  451;  Memphis,  etc.,  R.  Co.  v. 
Whitfield,  44  Miss.  466,  7  Am.  Rep.  699,  dis- 
tinguishingSiner v.  Great  Western  R.  Co.,  L.  R. 
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Failure  of  Passenger  to  Demand  that  Cars  be  Backed. —  If  a  passenger,  who  has  been 
carried  past  his  station,  has  notice  of  the  nature  of  the  place  where  he  is  asked 
to  get  off,  which,  to  his  knowledge,  is  dangerous,  his  failure  to  object  to  alight- 
ing there  will  amount  to  a  waiver  of  his  right  to  be  carried  back.1 

But  Where  a  Passenger  Not  Aware  of  the  Fact  is  carried  beyond  his  station,  his  fail- 
ure to  demand  that  he  be  taken  back  is  not  a  waiver  of  his  right,  and  does  not 
discharge  the  company's  obligation  to  put  him  off  at  the  proper  place.2 

(3)  Reasonable  Time  for  Ingress  and  Egress. — A  carrier  of  passengers, 
more  especially  where  the  mode  of  locomotion  is  by  railway,  is  in  duty  bound 
to  allow  passengers  a  reasonable  time  for  ingress  and  egress;  and  should  injury 
occur  through  the  failure  of  the  carrier  to  perform  its  duty  in  this  respect,  the 
passenger  is  plainly  entitled  to  damages,  where  a  question  of  contributory 
negligence  does  not  intervene.3 


3  Exch.  150;  Pennsylvania  R.  Co.  v.  Aspell, 
23  Pa.  St.  147,  62  Am.  Dec.  323. 

Declination  of  Passenger  of  Offer  to  Back.  —  In 

Conwill  v.  Gulf,  etc.,  R.  Co.,  85  Tex.  96,  the 
passenger  was  carried  beyond  her  point  of 
destination.  The  train  was  stopped,  and  the 
conductor  proposed  backing  to  the  platform, 
but  the  passenger  declined,  and  stated  that 
she  preferred  getting  off  at  the  place  where  the 
train  then  was.  She  was  assisted  from  the 
train,  and  while  alighting  was  injured.  In  a 
suit  for  damages  against  the  company  it  was 
held  that,  by  so  doing,  she  changed  the  char- 
acter and  extent  of  the  obligation  upon  the  car- 
rier, and  that  it  was  proper  to  instruct  the  jury 
lhat  they  should  find  for  the  defendant,  "if  you 
believe  from  the  evidence  that,  after  having 
carried  plaintiff  past  the  platform,  the  con- 
ductor stopped  the  train  and  offered  to  carry 
her  back  to  the  platform,  and  that  plaintiff 
thereupon  requested  to  be  allowed  to  get  off 
where  she  did  get  off,  and  that  the  conductor 
used  ordinary  care  in  assisting  her  to  get  off." 

1.  Waiver  of  Right  to  be  Carried  Back.  —  In 
Winkler  v.  St.  Louis,  etc.,  R.  Co.,  21  Mo.  App. 
99,  a  passenger  was  apprised  of  the  place 
where  he  was  asked  to  get  off  and  of  the  ex- 
istence of  a  trestle  between  that  place  and  the 
■station,  and  it  was  held  that  his  failure  to  ob- 
ject to  alighting  there  amounted  to  a  waiver 
of  his  right  to  be  carried  back. 

If  a  passenger  who  has  been  carried  beyond 
his  station  gets  off  without  objection,  and  with- 
out requesting  that  the  train  be  run  back  to 
the  depot,  the  company  is  not  liable.  Gulf, 
etc.,  R.  Co.  v.  Head,  4  Tex.  App.  Civ.  Cas.,  § 
209. 

In  Lewis  v.  London,  etc.,  R.  Co.  L.  R.  9  Q. 
B.  66,  it  was  held  that  where  the  arrival  of  the 
train  was  announced  by  the  servants  of  the 
company,  but  at  the  time  it  had  passed  beyond 
the  platform,  and  the  plaintiff,  who  was  well 
acquainted  with  the  station,  alighted  at  night 
and  was  injured,  and  the  train,  only  a  brief 
interval  having  elapsed,  backed  up  to  the 
platform,  the  company  was  not  liable,  nor 
jguilty  of  negligence.  See  also,  to  like  effect, 
Weller  v.  London,  etc.,  R.  Co.,  L.  R.  9  C.  P. 
126;  Bridges  v.  North  London  R.  Co.,  L.  R.  6 
Q-  B.  377. 

2.  Winkler  v.  St.  Louis,  etc.,  R.  Co.,  21  Mo. 
App.  99. 

3.  Allowance  of  Time  for  Ingress  and  Egress 

—  United  States.  — Washington,  etc.,  R.  Co.  v. 
Harmon,  147  U.  S.  571. 


Alabama.  —  Central  R.,  etc.,  Co.  v.  Miles, 
88  Ala.  256;  Montgomery,  etc.,  R.  Co.  v.  Stew- 
art, 91  Ala.  421. 

California.  —  Carrr\  Eel  River,  etc.,  R.  Co., 
98  Cal.  366. 

Colorado.  —  Denver  Tramway  Co.  v.  Owens, 

20  Colo.  107. 
Connecticut.  —  Fuller  v.  Naugatuck  R.  Co.. 

21  Conn.  557. 
Illinois.  —  Toledo,  etc.,  R.  Co.  v.  Baddeley, 

54  111.  19,  5  Am.  Rep.  71;  Chicago  City  R. 
Co.  v.  Mumford,  97  111.  560;  Chicago  West 
Div.  R.  Co.  v.  Mills,  105  111.  63;  Wabash,  etc., 
R.  Co.  v.  Rector,  104  111.  296;  Chicago,  etc., 
R.  Co.  v.  Arnol,  144  111.  261;  Illinois  Cent.  R. 
Co.  v.  Taylor,  46  111.  App.  141 ;  North  Chicago 
St.  R.  Co.  v.  Cook,  145  111.  551. 

Indiana. — Jeffersonville  R.  Co.  v.  Hen- 
dricks, 26  Ind.  228;  Jeffersonville,  etc.,  R.  Co. 
v.  Parmalee,  51  Ind.  42;  Terre  Haute,  etc.,  R. 
Co.  v.  Buck,  96  Ind.  346,  49  Am.  Rep.  168; 
Louisville,  etc.,  R.  Co.  v.  Wood,  113  Ind.  544. 

Iowa.  —  Patterson  v.  Omaha,  etc.,  R.,  etc., 
Co.,  90  Iowa  247. 

Massachusetts.  —  Brooks  v.  Boston,  etc.,  R. 
Co.,  135  Mass.  21. 

Michigan.  —  Michigan  Cent.  R.  Co.  v.  Cole- 
man, 28  Mich.  440;  Flint,  etc.,  R.  Co.  v.  Stark, 
38  Mich.  714;  Wood  v.  Lake  Shore,  etc.,  R. 
Co.,  49  Mich.  370. 

Minnesota.  —  Keller  v.  Sioux  City,  etc.,  R. 
Co.,  27  Minn.  178. 

Mississippi.  —  Southern  R.  Co.  v.  Kendrick, 
40  Miss.  374,  90  Am.  Dec.  332;  New  Orleans, 
etc.,  R.  Co.  v.  Statham,  42  Miss.  607,  97  Am. 
Dec.  478;  Dorrah  v.  Illinois  Cent.  R.  Co.,  65 
Miss.  14,  7  Am.  St.  Rep.  629,  30  Am.  &  Eng. 
R.  Cas.  576. 

Missouri.  —  Straus  v.  Kansas  City,  etc.,  R. 
Co.,  75  Mo.  185,  affirmed 86  Mo.  421;  Swigert 
v.  Hannibal,  etc.,  R.  Co.,  75  Mo.  475;  Dough- 
erty v.  Missouri  R.  Co.,  81  Mo.  325,  51  Am. 
Rep.  239,  21  Am.  &  Eng.  R.  Cas.  497;  Weber 
v.  Kansas  City  Cable  R.  Co.,  100  Mo.  194,  18 
Am.  St.  Rep.  541;  Madden  v.  Missouri  Pac.  R. 
Co.,  50  Mo.  App.  666. 

New  York.  —  Dillon  v.  Manhattan  R.  Co., 
(Supreme  Ct.)  16  N.  Y.  St.  Rep.  767,  49  Hun 
(N.  Y.)  608;  Mulhadoz'.  Brooklyn  City  R.  Co., 
30  N.  Y.  370;  Filer  v.  New  York  Cent.  R.  Co., 
49  N.  Y.  47,  10  Am.  Rep.  327;  Keating  v.  New 
York  Cent.,  etc.,  R.  Co.,  49  N.  Y.  673;  Bucher 
v.  New  York  Cent.,  etc.,  R.  Co.,  98  N.  Y.  12S; 
Sauter  v.  New  York  Cent.,  etc.,  Co.,  6  Hun 
(N.  Y.)  446;  Roberts  v.  Johnson,  58  N.  Y.  613; 
576  Volume  V. 


Duties  and 


CARRIERS  OF  PASSENGERS. 


Liabiliti**. 


Where,  However,  a  Passenger  has  been  Made  Aware  of  His  Arrival  at  the  place  of  desti- 
nation, and  a  reasonable  time  has  been  given  him  to  get  off  the  train,  the 
liability  of  the  railroad  company  as  a  common  carrier  for  the  safety  of  the  pass- 
enger ceases.1 

Duration  of  stoppage.  —  The  exact  length  of  time  to  be  given  passengers  to 
board  or  leave  a  train  must  depend  very  largely  upon  circumstances.  For 
instance,  a  longer  time  is  required  when  there  are  many  passengers  to  alight 
than  when  there  are  but  few;  in  a  dark  night  with  the  landing  place  badly 
lighted,  than  where  there  is  full  light;  at  a  difficult  place  to  alight,  than 
where  it  is  easy ;  and  as  railroad  companies  usually  carry  not  merely  the  vigor- 


McDonald  v.  Long  Island  R.  Co.,  116  N.  Y.  546, 
15  Am.  St.  Rep.  437.  See  also  Flanagan  v. 
New  York,  etc.,  R.  Co.,  (Supreme  Ct.)  29  N.  Y. 
St.  Rep.  543,  55  Hun  (N.  Y.)  611,  5  Silv.  Sup. 
Ct.  (N.  Y.)  495,  affirmed  125  N.  Y.  773,  36  N.  Y. 
St.  Rep.  1011. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Kilgore,  32  Pa.  St.  294,  72  Am.  Dec.  787;  Fair- 
mount,  etc.,  Pass.  R.  Co.  v.  Stutler,  54  Pa. 
St.  375,  93  Am.  Dec.  714;  Dunn  v.  Pennsyl- 
vania R.  Co.,  20  Phila.  (Pa.)  258. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Gorbett,  49 
Tex.  573. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Grose- 
close,  88  Va.  267,  29  Am.  St.  Rep.  718. 

Wisconsin.  —  Davis  v.  Chicago,  etc.,  R.  Co., 
18  Wis.  175;  Imhoff  v.  Chicago,  etc.,  R.  Co., 
20  Wis.  344. 

New  Brunswick.  —  Hall  v.  McFadden,  19 
New  Bruns.  340. 

See  also  infra,  this  title,  Matters  of  Defense 

—  Contributory  Negligence. 
A  Reasonable  Time  Has  Been  Defined  to  be  the 

time  within  which  persons  of  ordinary  care 
and  prudence,  under  like  circumstances,  get 
off  the  cars.  Imhoff  v.  Chicago,  etc.,  R.  Co., 
20  Wis.  344. 

Length  of  Time  Dependent  upon  Circumstances. 

—  The  Supreme  Court  of  Minnesota  states  the 
rule  as  to  the  length  of  time  railway  cars 
should  stop  at  a  station  in  order  to  allow  pass- 
engers to  alight,  as  follows:  "  When  the  cars 
stop  at  a  passenger's  place  of  destination,  it  is 
his  duty  to  leave  the  car  without  unnecessary 
delay,  and  the  company's  to  give  him  a  reason- 
able opportunity  to  do  so  with  safety.  The 
exact  length  of  time  to  be  given  must  depend 
very  largely  upon  circumstances.  For  in- 
stance, a  longer  time  would  be  required  when 
there  are  many  passengers  to  alight  than  when 
there  are  but  few;  in  a  dark  night,  with  the 
landing  place  badly  lighted,  than  when  there 
is  full  light;  at  a  difficult  place  to  alight,  than 
where  it  is  easy.  And  as  railroad  companies 
usually  carry  not  merely  the  vigorous  and 
active,  but  also  those  who,  from  age  or  ex- 
treme youth,  are  slower  in  their  movements 
than  vigorous  and  active  persons,  the  time  of 
stopping  is  not  to  be  measured  by  the  time  in 
which  the  latter  may  make  their  exit  from  the 
cars,  but  by  the  time  in  which  the  other  class 
may,  using  diligence,  but  without  hurry  and 
confusion,  alight.  Those  in  charge  of  the 
trains  are  bound  to  presume  that  there  may 
be  such  persons  in  the  cars,  and,  unless  they 
know  there  are  not,  they  have  no  right  to  start 
the  trains  until  they  have  waited  long  enough 
to  allow  such  persons  to  alight;  nor,  even  after 
waiting  a  reasonable  time  for  such  persons  to 
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get  off,  have  they  a  right  to  start  the  trains 
without  using  reasonable  care  to  ascertain  if 
there  are  such  persons  in  the  act  of  getting  off. 
It  certainly  would  not  be  permissible  for  them 
to  be  so  reckless  of  the  lives  and  limbs  of  pass- 
engers as  to  start  the  trains  when  they  know, 
or  with  reasonable  care  might  know,  that  pass- 
engers are  in  the  act  of  alighting."  Keller  v. 
Sioux  City,  etc.,  R.  Co.,  27  Minn.  178. 

Street  Cars.  —  Although  the  driver  of  a  street 
car  may  have  reason  to  believe  that  a  passen- 
ger does  not  intend  to  get  off  at  a  certain  place 
where  the  car  is  usually  stopped,  it  is,  never- 
theless, his  duty  to  wait  at  such  place  until 
passengers  in  the  act  of  getting  off  have  had  a 
reasonable  time  to  do  so,  and  if  he  knows  that 
a  passenger  is  in  the  act  of  getting  off,  or 
might  have  known  such  fact  by  proper  care  and 
diligence,  and  joes  not  give  proper  time,  but 
starts,  whereby  the  passenger  is  injured,  the 
company  will  be  liable  for  his  negligence. 
Chicago  West  Div.  R.  Co.  v.  Mills,  105  111.  63. 

Passengers  upon  street  cars  are  entitled  to 
sufficient  time  to  get  off,  and  the  duty  of  the 
carrier  is  not  discharged  until  the  passenger  is 
free  from  the  car.  Finn  v.  Valley  City  St., 
etc.,  R.  Co.,  86  Mich.  74. 

A  street  railway  company  is  liable  for  an 
injury  to  a  passenger  caused  by  want  of 
ordinary  care  or  skill  on  the  part  of  the  driver 
of  the  car,  such  as  starting  the  car  without 
giving  the  passenger  a  reasonable  opportunity 
to  take  a  safe  position.  Central  R.  Co.  v. 
Smith,  74  Md.  212. 

It  is  the  duty  of  a  street-car  driver  to  be 
skilful  and  prudent,  and  cautious  to  see  that 
his  passengers  are  not  injured  in  his  car,  and 
in  case  a  passenger  on  the  car  is  injured  by 
the  negligence  of  the  driver,  the  company  is 
liable  in  damages  for  such  injury.  Negligence 
in  a  car  driver  is  the  want  of  such  care  and 
prudence  as  skilful,  prudent,  and  careful  car 
drivers  observe  under  similar  circumstances. 
Allen  v.  Galveston  City  R.  Co.,  79  Tex.  631. 

It  is  the  duty  of  the  driver  of  a  horse  car, 
when  signaled  to  stop,  at  least  to  ascertain 
who  and  how  many  of  his  passengers  intend 
to  alight  at  that  place,  to  wait  a  sufficient 
length  of  time  to  enable  them  to  alight  in 
safety  by  the  exercise  of  reasonable  diligence, 
and  in  any  event  to  see  and  know  that  no  pass- 
enger is  in  the  act  of  alighting  or  is  otherwise 
in  a  position  which  would  be  rendered  peril- 
ous by  the  motion  of  the  car  when  he  again 
puts  the  car  in  motion.  Birmingham  Union 
R.  Co.  v.  Smith,  90  Ala.  60. 

1.  Davis  v.  Chicago,  etc.,  R.  Co.,  18  Wis. 
175;  Imhoff  v.  Chicago,  etc.,  R.  Co.,  20  Wis. 
344- 
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ous  and  active,  but  also  those  who,  from  age  or  extreme  youth,  are  slower  in 
their  movements  than  vigorous  and  active  persons,  the  time  to  stop  is  not  to 
be  measured  by  the  time  within  which  the  latter  may  make  their  exit  from  the 
cars,  but  by  the  time  within  which  the  other  class  may,  using  diligence,  but 
without  hurry  and  confusion,  alight.1 

Starting  Train  After  Expiration  of  Reasonable  Time.  —  In  the  Case  of  railroad  trains 
stopping  at  regular  times  and  stations,  the  conductor  is  only  required  to  wait 
long  enough  to  give  passengers  a  reasonable  opportunity  to  get  off  or  on,  and 
may  then  start  his  train  again,  unless  he  sees  some  person  attempting  to 
alight,  or  in  any  other  perilous  position.2 

Starting  Train  While  Passenger  is  Boarding  or  Alighting,  —  It  is  universally  held  to  be 

negligence  for  the  conductor  or  other  servant  of  a  railroad  company  to  start  a 
train  while  passengers  are  obviously  in  the  act  of  getting  on  the  train  or  alight- 
ing therefrom.3 


1.  Keller  v.  Sioux  City,  etc.,  R.  Co.,  27 
Minn.  178.  See  also  supra,  this  section,  Reason- 
able Time  for  Ingress  and  Egress. 

The  Age  or  Decrepitude  of  a  Passenger  does  not 
determine  the  time  of  the  stoppage  of  a  train 
on  its  arrival  at  its  station.  The  rule  is,  that 
railroad  companies  must  afford  a  reasonable 
time  to  passengers,  whether  young  or  old,  to 
leave  the  cars  in  safety,  and  if  the  time-tables 
do  not  allow  sufficient  time  for  this  pur- 
pose, and  the  injury  is  thereby  occasioned, 
the  company  is  liable  therefor.  Toledo,  etc., 
R.  Co.  v.  Baddeley,  54  111.  19,  5  Am.  Rep. 
71- 

2.  Expiration  of  Reasonable  Time.  —  Highland 
Ave.,  etc.,  R.  Co.  v.  Burt,  92  Ala.  291;  Straus 
v.  Kansas  City,  etc.,  R.  Co.,  75  Mo.  185,  86  Mo. 
421;  Hurt  v.  St.  Louis,  etc.,  R.  Co.,  94  Mo.  255, 
4  Am.  St.  Rep.  374;  Chicago,  etc.,  R.  Co.  v. 
Landauer,  36  Neb.  642. 

If  a  Passenger  Remains  in  His  Seat  After  the 
Train  has  Stopped,  and  he  has  had  a  reasonable 
opportunity  to  get  off,  the  conductor  may 
assume  that  he  does  not  intend  to  leave  the 
train  at  that  station,  and  may  move  on.  Mc- 
Donald v.  Long  Island  R.  Co.,  116  N.  Y.  546, 
15  Am.  St.  Rep.  437,  affirming  6  N.  Y.  St.  Rep. 
691,  43  Hun  (N.  Y.)  637. 

Notice  a ;  to  Infirmity  of  Passenger  —  Require- 
ment of  Longer  Time.  —  In  Georgia  Pac.  R.  Co. 
v.  West,  66  Miss.  310,  it  is  held  that  while 
ordinarily  the  employees  in  charge  of  a  train 
do  not  owe  a  duty  to  the  passengers  on  board 
to  stop  longer  than  is  sufficient  for  them  safely 
and  conveniently  to  get  off,  yet  even  after  the 
usual  stop  it  is  negligence  for  them  to  start 
the  train  if  they  know  or  have  reason  to  believe 
that  the  passenger  intending  to  alight,  from 
age  or  other  infirmity,  requires  longer  time 
than  usual  in  order  to  do  so. 

3.  Illinois.  — Chicago  West  Division  R.  Co. 
v.  Mills,  105  111.  63;  Chicago,  etc.,  R.  Co.  v. 
Drake,  33  111.  App.  114. 

Louisiana.  —  Lehman  v.  Louisiana  Western 
R.  Co.,  37  La.  Ann.  705. 

Mississippi.  —  Georgia  Pac.  R.  Co.  v.  West, 
66  Miss.  310. 

Missouri.  —  Straus  v.  Kansas  City,  etc.,  R. 
Co.,  75  Mo.  185;  Swigert  v.  Hannibal,  etc.,  R. 
Co.,  75  Mo.  475;  Straus  v.  Kansas  City,  etc., 
R.  Co.,  86  Mo.  421. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Lan- 
dauer, 36  Neb.  642. 

New    York.  —  Keating  v.  New  York  Cent., 


etc.,  R.  Co.,  49  N.  Y.  673,  affirming  3  Lans. 
(N.  Y.)  469;  Pfeffer  v.  Buffalo  R.  Co.,  4  N.  Y. 
Misc.  Rep.  (Buffalo  Super.  Ct.)  465,  affirmed 
144  N.  Y.  636;  Flanagan  v.  New  York,  etc.,  R. 
Co.,  (Supreme  Ct.)  29  N.  Y.  St.  Rep.  543, 
affirmed  125  N.  Y.  773. 

North  Carolina.  —  Nance  v.  Carolina  Cent. 
R.  Co.,  94  N.  Car.  619. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Fox,  (Tex. 
1887)  6  S.  W.  Rep.  569,  33  Am.  &  Eng.  R.  Cas. 
543-  , 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Grose- 
close,  88  Va.  267,  29  Am.  St.  Rep.  718. 

Premature  Starting  of  Train. —  If  one  entitled 
to  the  rights  of  a  passenger  on  a  railway  train, 
without  being  guilty  of  contributory  negli- 
gence is  injured  in  the  effort  to  get  on  the 
train,  which  has  started  from  a  stopping  place 
before  the  time  designated  to  him  by  the  con- 
ductor in  charge,  the  company  is  liable  in  dam- 
ages for  the  injury.  Texas  Pac.  R.  Co.  v. 
Davidson,  68  Tex.  370. 

Negligence  of  Conductor.  —  Where  a  passenger, 
upon  arrival  at  her  destination,  and  upon  the 
train  coming  to  a  full  stop,  went  out  upon  the 
platform,  and  when  she  arrived  there  the  con- 
ductor signaled  the  train  to  move  on,  which 
signal  the  engineer  obeyed  and  started  the 
train  before  she  could  get  off  and  while  she 
was  still  standing  on  the  platform,  and  there- 
upon the  conductor  carelessly  and  improperly 
seized  her  and,  without  any  fault  or  negli- 
gence on  her  part  whatever,  wrenched  her  off 
the  steps  and  jerked  her  to  the  ground  while 
the  train  was  in  motion,  whereby  she  sustained 
very  great  bodily  injury,  the  railroad  company 
was  held  liable  in  damages.  Louisville,  etc., 
R.  Co.  v.  Wood,  113  Ind.  544. 

If  a  Conductor  Has  Reason  to  Believe  that  any 
passenger  who  has  reached  his  destination, 
though  dilatory,  may  be  in  the  act  of  alight- 
ing, and  he  starts  his  train  without  examina- 
tion or  inquiry,  and  such  passenger  is  thereby 
injured,  the  company  will  be  liable.  Straus  v. 
Kansas  City,  etc.,  R.  Co.,  86  Mo.  421,  27  Am. 
&  Eng.  R.  Cas.  170;  Georgia  Pac.  R.  Co.  v. 
West,  66  Miss.  310. 

Directions  to  Board —  Sudden  Start.  —  Where 
there  was  evidence  tending  to  show  that  a  rail- 
road train  had  come  to  a  full  stop,  and  that 
the  persons  waiting  to  get  upon  it  were  told 
to  go  on  board  by  the  persons  in  charge  of  it, 
and  that  the  plaintiff,  in  attempting  to  get 
aboard,  was  injured  in  consequence  of  the 
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Delay  of  Passenger.  —  Where,  however,  a  passenger  delays  for  an  unreasonable 
time,  and  it  is  not  apparent  to  the  agent  of  the  carrier  that  he  is  either  board- 
ing or  leaving  the  vehicle  of  carriage,  the  carrier  will  not  be  held  responsible 
for  a  resulting  injury.1 

Burden  of  Proof.  —  In  an  action  for  injury  sustained  by  reason  of  the  premature 
starting  of  the  vehicle  of  carriage,  the  burden  is  upon  the  passenger  to  estab- 
lish that  his  injuries  were  caused  by  the  negligence  or  wrongful  act  of  the 
carrier's  agent.2 

(4)  Assistance  of  Passengers.  —  It  cannot  be  laid  down  as  a  rule  of  law  that 
it  is  the  duty  of  the  carrier  to  assist  its  passengers  in  boarding  or  alighting 
from  its  vehicle  of  carriage;3  nor  is  it  necessarily  incumbent  upon  its  servants 


sudden  starting  of  the  train,  it  was  not  error 
to  leave  to  the  jury  the  question  of  the  negli- 
gence of  the  parties.  Detroit,  etc.,  R.  Co.  v. 
Curtis,  23  Wis.  152,  99  Am.  Dec.  141. 

Street  Cars  —  Rule  Applied.  —  In  an  action  to 
recover  damages  for  injuries  alleged  to  have 
been  occasioned  by  the  negligence  of  the  driver 
of  one  of  the  defendant's  street  cars,  the  plain- 
tiff's evidence  tended  to  show  that  he,  an  in- 
fant ten  years  old,  with  two  companions, 
desiring  to  take  passage,  hailed  the  car.  The 
driver  stopped,  and  the  boy  started  to  go  to 
the  back  of  the  platform.  The  driver  told  the 
plaintiff  to  jump  on  in  front.  He  did  so,  and 
was  on  the  first  step,  attempting  to  step  on  to 
the  second,  when  the  driver  struck  the  horses, 
and  the  car  gave  a  jolt,  knocking  the  plaintiff 
off,  and  injuring  him.  It  was  held  that  the  evi- 
dence justified  a  verdict  for  the  plaintiff,  and 
that  the  fact  that  he  jumped  on  to  the  front 
platform  did  not,  under  the  circumstances, 
establish  contributory  negligence  as  matter  of 
law,  but  was  a  question  for  the  jury.  Maher 
v.  Central  Park,  etc.,  R.  Co.,  67  N.  Y.  52,  15 
Am.  Ry.  Rep.  293. 

In  an  action  to  recover  damages  for  negli- 
gence, the  plaintiff's  evidence  tended  to  show 
that  he  signaled  to  the  driver  of  one  of  the  de- 
fendant's cars  to  stop.  The  car  was  an  open 
one,  with  a  step  or  rail  along  the  side.  The 
driver  recognized  the  signal,  and  applied  the 
brake.  While  the  car  was  moving  slowly,  the 
plaintiff  put  one  foot  upon  the  rail,  took  hold 
of  the  end  of  a  seat,  and  raised  himself  from 
the  ground  to  get  on,  when  the  driver,  who 
was  looking  at  him,  without  any  signal  or 
notice  let  go  the  brake,  starting  the  car  with 
a  jerk.  The  plaintiff 's  foot  slipped,  went  under 
the  car,  and  was  run  over  and  crushed.  It  was 
held  that  a  motion  for  a  nonsuit  was  properly 
denied.  Eppendorf  v,  Brooklyn  City,  etc.,  R. 
Co.,  69  N.  Y.  195,  25  Am.  Rep.  171. 

A  Carrier  Need  Not  Wait  for  a  Passenger  to 
Beach  His  Seat  before  starting  the  train,  unless 
there  is  some  special  reason  therefor,  as  in 
case  of  a  weak  or  lame  person,  and  then  the 
carrier  must  have  notice  of  the  fact  creating 
the  exception.  Yarnell  v.  Kansas  City,  etc., 
R.  Co.,  113  Mo.  570. 

1.  Gilbert  v.  West  End  St.  R.  Co.,  160  Mass. 
403- 

In  an  Action  for  Injuries  Sustained  by  a  Belated 

Passenger  in  attempting  to  board  a  train  at  the 
point  of  starting,  the  defendant's  counsel  re- 
quested the  court  to  charge  that  "  when  the 
people  who  desired  to  stop  at  One  Hundred 
and  Tenth  street  station  had  left  the  train, 
and  the  persons  who  were  then  on  the  station 
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platform  had  entered  on  the  train,  the  defend- 
ants had  the  right  to  raise  the  drop  platform 
and  start  the  train."  The  judge  refused  so  to- 
charge,  except  with  the  qualification  "  pro- 
vided that  they  had  given  each  person  having 
a  right  to  enter  upon  that  train  as  a  passenger 
the  opportunity  to  get  on  board."  This  was 
held  to  be  error.  The  proposition  as  originally 
made  was  entirely  proper,  and  the  qualifica- 
tion was  liable  to  mislead  the  jury  by  giving 
them  to  understand  that  when  the  plaintiff 
had  purchased  a  ticket  he  had  the  right  to  take 
passage  upon  this  particular  train.  Paulitsch 
v.  New  York  Cent.,  etc.,  R.  Co..  102  N.  Y.  280. 
26  Am.  &  Eng.  R.  Cas.  162. 

If  the  Carrier  has  Used  All  Proper  Diligence  i  n 
providing  a  suitable  place  for  passengers  to 
enter  the  cars,  and  has  given  full  and  fair  op- 
portunity to  enter  the  cars  at  that  place,  a 
passenger  who  has  declined  to  enter  until  the 
last  moment  is  entitled  only  to  usual  and 
ordinary  diligence  in  keeping  him  from  being 
left.  The  rule  of  extraordinary  diligence  ap- 
plies only  to  the  receiving,  keeping,  carrying, 
and  discharging  of  passengers.  Central  R., 
etc.,  Co.  v.  Perry,  58  Ga.  461;  Perry  v.  Central 
R.  Co.,  66  Ga.  746. 

2.  Gardner  v.  Detroit  St.  R.  Co.,  99  Mich. 
182.    See  infra,  this  title,  Burden  of  Proof. 

3.  Central  R.  Co.  v.  Whitehead,  74  Ga.  441; 
Lafflin  v.  Buffalo,  etc.,  R.  Co.,  106  N.  Y.  136, 
60  Am.  Rep.  433,  reversing  36  Hun  (N.  Y.) 
638;  Simms  v.  South  Carolina  R.  Co.,  27  S. 
Car.  268.  Compare  Cawfield  v.  Asheville  St. 
R.  Co.,  in  N.  Car.  597. 

Where  Access  to  a  Train  at  a  Station  Is  Easy,  it 
is  not  required  of  the  company's  employees  to 
assist  a  passenger  in  getting  on  board.  Yar- 
nell v.  Kansas  City,  etc.,  R.  Co.,  113  Mo.  570. 

But  where  it  stops  its  train  at  a  place  where 
passengers  can  get  out  only  with  difficulty,  it 
is  bound  to  assist  them.  Memphis,  etc.,  R. 
Co.  v.  Whitfield,  44  Miss.  446,  7  Am.  Rep.  699. 

Extent  of  Conductor's  Duty.  —  It  is  not  the 
duty  of  conductors  to  see  to  the  debarkation 
of  passengers.  They  should  have  the  stations 
announced;  they  should  stop  the  train  suffi- 
ciently long  for  the  passengers  for  each  sta- 
tion to  get  off.  When  this  is  done,  their  duty 
to  the  passengers  is  performed.  All  assistance 
that  a  conductor  may  extend  to  women  without 
escorts  or  with  children,  or  to  persons  who  are 
sick  and  ask  his  assistance  in  getting  on  or 
off  trains,  is  purely  a  matter  of  courtesy,  and 
not  at  all  incumbent  upon  him  in  the  line  of 
his  public  duty.  New  Orleans,  etc.,  R.  Co.  v. 
Statham,  42  Miss.  607,  97  Am.  Dec.  478. 

Female  Passenger.  —  In  Raben  v.  Central 
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to  direct  a  passenger  how  he  shall  get  on  or  off.1  These  questions  depend 
upon  the  circumstances  of  each  particular  case,  and  should  properly  be  left  to 
the  jury.2 

Duty  to  See  that  Passengers  Have  Alighted.  —  Nor  is  it  incumbent  upon  the  serv- 
ants of  the  carrier  to  see  that  all  the  passengers  have  alighted,  a  reasonable 
time  having  been  allowed  them  to  do  so.3 

Knowledge  of  Agent  of  Passenger's  Position  of  Danger  —  Effect  upon  Liability  of  Carrier.  — 

While  it  is  ordinarily  the  duty  of  the  carrier's  agent  to  warn  a  passenger  who 
is  known  to  be  occupying  a  dangerous  position,  and  to  request  him  to  take  a 
seat  in  a  less  exposed  or  less  dangerous  position,  and  although  the  failure  on 
his  part  to  do  so  may  sometimes  be  equivalent  to  the  consent  of  the  carrier 
that  its  passengers  may  occupy  such  position,  nevertheless  he  is  not  bound,  at 
the  peril  of  his  master,  to  know  that  a  passenger  is  in  such  an  exposed  posi- 
tion, and  unless  actual  knowledge  of  that  fact  is  brought  to  him  the  passenger 
has  no  right  to  complain  that  he  was  not  warned.4 

Ignorance  of  Passenger's  Intention  to  Alight.  —  The  mere  absence  of  knowledge  on 
the  part  of  a  carrier's  servant  that  a  passenger  intends  to  alight  at  a  particular 
place  will  not  excuse  the  carrier  in  case  a  reasonable  time  is  not  allowed  the 

passenger  to  do  so.5 


Iowa  R.  Co.,  73  Iowa  579,  5  Am.  St.  Rep.  708, 
it  was  held  that  the  company  was  not  liable  for 
the  failure  on  the  part  of  its  conductor  to  assist 
a  female  passenger,  having  two  small  children 
with  her,  to  alight.  See  also  Raben  v.  Central 
Iowa  R.  Co.,  74  Iowa  732. 

Children  and  Infirm  Persons.  —  In  Drew  v. 
Sixth  Ave.  R.  Co.,  1  Abb.  App.  Dec.  (N.  Y.) 
556,  it  was  held  that  a  driver  is  acting  in  the 
line  of  his  duty  in  helping  a  child  or  infirm 
person  on  or  off  the  car,  and  that  the  company 
is  liable  for  the  negligence  of  a  driver  in  this 
respect. 

1.  Not   Necessary  to  Direct  Passengers.  —  In 

Nichols  v.  Chicago,  etc.,  R.  Co.,  90  Mich.  203, 
it  was  held  that,  in  the  absence  of  knowledge 
on  the  part  of  the  employees  of  a  railroad 
company  of  a  passenger's  desire  or  intention 
to  alight,  it  was  not  incumbent  upon  them  to 
point  out  to  such  passenger  the  proper  place  to 
do  so.  Compare  Wilburn  v.  St.  Louis,  etc.,  R. 
Co.,  36  Mo.  App.  203;  Drew  v.  Sixth  Ave.  R. 
Co.,  26  N.  Y.  49.  See  infra,  this  section, 
Duly  to  Warn,  Instruct,  or  Inform  Passengers. 

2.  Question  for  Jury.  —  Allender  v.  Chicago, 
etc.,  R.  Co.,  43  Iowa  276. 

In  Simms  v.  South  Carolina  R.  Co.,  27  S.  Car. 
268,  it  is  said  (Mr.  Justice  Mclver  dissenting) 
that  it  should  be  left  to  the  jury,  under  all  the 
circumstances  of  the  case,  to  decide  whether 
assistance  in  a  given  instance  should  have  been 
rendered  or  not.  See  also,  to  like  effect,  Texas, 
etc.,  R.  Co.  v.  Miller,  79  Tex.  78,  23  Am.  St. 
Rep.  308. 

Duty  Dependent   upon    Circumstances.  —  The 

obligation  of  a  carrier  to  assist  passengers  in 
getting  on  and  off  its  vehicle  of  carriage  de- 
pends largely  upon  the  nature  of  its  vehicle, 
the  facility  with  which  access  may  be  had 
without  assistance,  and  similar  circumstances. 
Memphis,  etc.,  R.  Co.  v.  Whitfield,  44  Miss. 
466,  7  Am.  Rep.  699. 

Illustration.  —  Where  a  train  is  drawn  up  at 
a  station  so  as  to  leave  some  of  the  carriages 
beyond  the  platform,  and  a  female  passenger 
in  one  of  such  carriages  waits  for  some  time, 
looking  out  for  assistance,  and  is  seen  by  the 
station  master,  who  is  in  the  act  of  helping 


other  passengers  and  gives  her  no  caution, 
whereupon  she  alights  and  receives  injuries, 
there  is  evidence  of  negligence  on  the  part  of 
the  company  to  be  submitted  to  the  jury. 
Thompson  v.  Belfast,  etc.,  R.  Co.,  5  Ir.  R.  C. 
L-  517- 

Total  Inattention  to  a  Passenger  Getting  On  in 
the  Dark,  and  starting  the  train  while,  with 
ordinary  care,  he  is  attempting  to  get  on,  when 
the  circumstances  are  such  as  constitute  an 
invitation  by  the  company  to  the  passenger 
to  make  the  attempt,  makes  the  company  re- 
sponsible for  the  consequences.  Chicago,  etc., 
R.  Co.  v.  Drake,  33  111.  App.  114. 

Failure  of  Passenger  to  Ask  Assistance  —  In- 
structions to  Jury.  —  In  an  action  for  an  injury 
received  by  a  passenger  in  alighting  from  a 
railroad  train,  the  court  charged  the  jury  that, 
taking  into  consideration  the  fact  that  the  pass- 
enger did  not  ask  for  assistance,  the  jury 
should  determine  whether  the  failure  to  assist 
her  was  want  of  that  measure  of  care  which 
was  due  her  as  a  passenger.  It  was  held  that 
the  question  was  properly  presented,  and  that 
the  company  was  not  entitled  to  a  charge 
that  it  was  not  the  duty  of  its  servants  to  assist 
the  passenger  unless  they  knew  that  from  dis- 
ability or  infirmity  she  was  unable  to  get  off 
readily  without  assistance.  Texas,  etc.,  R. 
Co.  v.  Miller,  79  Tex.  78,  23  Am.  St.  Rep.  308. 

3.  Raben  v.  Central  Iowa  R.  Co.,  73  Iowa  579, 
5  Am.  St.  Rep.  708;  Hurt  v.  St.  Louis,  etc.,  R. 
Co.,  94  Mo.  255,  4  Am.  St.  Rep.  374;  Culber- 
son v.  Chicago,  etc.,  R.  Co.,  50  Mo.  App.  556. 

Supervision  of  Passengers'  Egress.  —  In  Penn- 
sylvania R.  Co.  v.  Kilgore,  32  Pa.  St.  294,  72 
Am.  Dec.  787,  the  court  below  said:  "We  do 
not  think  it  was  the  duty  of  the  conductor  to  go 
through  the  train  and  see  that  every  person 
was  safely  passed  out  of  the  cars.  [It  was]  his 
duty  to  stop  the  train  sufficiently  long  to 
enable  them  to  get  out  without  danger  to  their 
persons  and  lives;  and  if  he  did  not,  he  was 
derelict  in  his  duty." 

4.  Kentucky  Cent.  R.  Co.  v.  Thomas,  79  Ky. 
160,  42  Am.  Rep.  208. 

5.  McDonald  v.  Long  Island  R.  Co.,  116  N. 
Y.  546,  15  Am.  St.  Rep.  437. 
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Reciprocality  of  Duty.  —  While  it  is  the  duty  of  a  carrier  to  give  its  passengers 
reasonable  time  and  opportunity  to  approach  and  leave  its  conveyances,  yet 
passengers  owe  it  to  themselves  and  to  their  carrier  to  act  with  reasonable  care 
in  getting  on  or  off  the  conveyance  of  carriage.1 

(5)  Entrance  of  Vehicle  by  Person  Not  a  Passenger.  —  Where  a  person  not 
a  passenger  enters  the  vehicle  of  a  carrier  and  is  injured  while  therein,  he  is 
bound  to  show  the  exercise  of  due  care,  and  that  the  carrier  was  wanting  in 
ordinary  care,  and  further,  that  the  negligence  by  reason  of  which  he  was 
injured  was  the  direct  and  immediate  cause  of  his  injury.2 

c.  Duty  to  Warn,  Instruct,  or  Inform  Passengers. — As  has  been 
previously  stated,  it  is  the  duty  of  a  carrier  of  passengers  to  employ  skilful 
and  competent  servants,3  and  a  passenger  has  a  right  to  presume  that  this  has 
been  done.  Consequently  he  may  rely  upon  such  warnings  or  information  as 
they  may  give  him,  more  especially  since  the  law  imposes  upon  them  the  duty 
to  warn  passengers  against  foreseen  danger.'4 


1.  Falls  v.  San  Francisco,  etc.,  R.  Co.,  97 
Cal.  114.  See  also,  to  like  effect,  Weber 
v.  Kansas  City  Cable  R.  Co.,  100  Mo.  194,  18 
Am.  St.  Rep.  541;  Pennsylvania  R.  Co.  v. 
Lyons,  129  Pa.  St.  113,  15  Am.  St.  Rep.  701. 

2.  Lucas  v.  New  Bedford,  etc.,  R.  Co.,  6 
Gray  (Mass.)  64,  66  Am.  Dec.  406. 

3.  See  supra,  this  title,  Duties  and  Liabilities 
—  With  Respect  to  Employment  of  Servants  — 
Competent  Servants. 

4.  Duty  to  Warn —  Generally.  —  It  is  the  duty 
of  a  carrier  to  warn  its  passengers  of  dangers 
that  arise  from  extraordinary  or  unusual  con- 
ditions which  have  been  brought  about  by  the 
acts  of  the  carrier,  especially  where  such  dan- 
gers are  not  known  to  the  passengers,  but  are 
known  to  the  carrier  or  its  agents.  Moses  v. 
Louisville,  etc.,  R.  Co.,  39  La.  Ann.  649,  4 
Am.  St.  Rep.  231;  Sullivan  v.  Vicksburg,  etc., 
R.  ^Co.,  39  La.  Ann.  800,  4  Am.  St.  Rep.  239; 
Summers  v.  Crescent  City  R.  Co.,  34  La.  Ann. 
139,  44  Am.  Rep.  419.  See  also  Brockway  v. 
Lascala,  1  Edm.  Sel.  Cas.  (N.  Y.  Cir.  Ct.)  135. 

Alighting  Passengers.  —  A  railway  was  bound 
to  give  its  passengers  reasonable  warning  and 
direction  as  to  alighting  from  its  trains,  and 
the  passenger  is  not  bound  to  know  at  his  peril 
the  authority  of  the  various  servants  of  the 
company.  Wilburn  v.  St.  Louis,  etc.,  R.  Co., 
36  Mo.  App.  203.  See  also  supra,  this  section, 
Safe  Means  of  Ingress  and  Egress. 

Illustrations.  —  A  company  was  guilty  of  neg- 
ligence in  inviting  a  passenger  to  step  from  a 
carriage  to  a  dimly  lighted  platform  without 
cautioning  him  and  warning  him  of  a  space 
between  the  platform  and  the  carriage,  "caused 
by  a  curve  in  the  platform,"  into  which  space 
the  passenger  fell  and  was  injured.  Praeger 
v.  Bristol,  etc.,  R.  Co.,  24  L.  T.  N.  S.  105. 

In  McDonald  v.  Illinois  Cent.  R.  Co.,  88 
Iowa  345,  58  Am.  &  Eng.  R.  Cas.  263,  it  is  held 
negligence  not  to  warn  passengers  that  it  is 
unsafe  to  alight  from  the  rear  platform  of  a 
car,  though  there  may  be  no  danger  in  alight- 
ing from  the  front  platform. 

When  the  servants  of  a  company  see  that  its 
passengers  are  in  the  habit  of  leaving  its  cars 
by  a  door  not  provided  for  the  purpose,  it 
would  seem  to  be  their  duty  to  warn  such 
passengers  that  there  is  another  door  which 
they  are  expected  to  use,  provided  for  such 
exit.  Missouri  Pac.  R.  Co.  v.  Long,  81  Tex. 
253,  26  Am.  St.  Rep.  811. 
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Where  it  is  necessary  for  a  passenger  to 
cross  a  track  in  order  to  reach  the  train  which 
he  is  about  to  take,  and  for  which  the  carrier 
has  sold  him  a  ticket,  he  has  a  right  to  rely  to 
some  extent  upon  the  giving  of  proper  and 
reasonable  signals  of  danger  or  other  suitable 
warning,  in  case  of  the  approach  of  a  train, 
and  the  mere  fact  that  he  does  not  look  to  see 
if  the  train  is  approaching  is  not,  under  the 
circumstances,  conclusive  of  a  want  of  due 
care  on  his  part.  Sonier  v.  Boston,  etc.,  R. 
Co.,  141  Mass.  10.  See  also,  to  like  effect,  Gay- 
ru>r  v.  Old  Colony,  etc.,  R.  Co.,  100  Mass.  208, 
97  Am.  Dec.  96;  Chaffee  v.  Boston,  etc.,  R. 
Corp.,  104  Mass.  108;  Mayo  v.  Boston,  etc.,  R. 
Co.,  104  Mass.  137. 

Evidence  that  the  Conductor  had  Left  the  Train 
before  All  the  Passengers  had  Alighted,  and  that 
the  brakeman  making  the  coupling  gave  no 
warning,  is  sufficient  to  justify  the  submission 
of  the  question  of  gross  negligence  to  the  jury. 
East  Line,  etc.,  R.  Co.  v.  Rushing,  69  Tex. 
306,  34  Am.  &  Eng.  R.  Cas.  367. 

Notice  of  Intention  to  Make  Running  Switch.  — 
In  Lake  Shore,  etc.,  R.  Co.  v.  Brown,  123  111. 
162,  5  Am.  St.  Rep.  510,  Shope,  J.,  said:  "  If 
the  deceased,  at  the  time  of  the  accident, 
was  in  a  place  of  peril,  that  fact  was  known  to 
appellant's  servants.  If  he  was  there  by  their 
invitation  or  direction,  the  law  would  require 
of  them  the  exercise  of  a  degree  of  care  cor- 
responding to  the  danger  to  which  they  had 
thus  exposed  him.  The  care  ordinarily  re- 
quired of  a  carrier  of  passengers  is  to  be  meas- 
ured by  the  known  peril  to  the  party  it  un- 
dertakes to  carry.  The  proof  shows  that  the 
making  of  a  running  switch  is  usually  attended 
with  danger,  and  would  be  especially  so  to  per- 
sons standing  upon  the  footboard  of  the  en- 
gine. This  was  known  to  appellant's  serv- 
ants, but  it  is  not  shown  to  have  been  known 
by  deceased,  nor  is  it  shown  that  he  knew  or 
was  told  a  running  switch  was  to  be  made.  It 
became  the  duty,  then,  of  the  servants  of  appel- 
lant to  advise  deceased  of  the  facts  before  at- 
tempting the  running  switch,  so  that  he  might 
have  taken  extra  precaution,  or  have  gotten 
off  the  engine  before  the  switch  was  at- 
tem  pted." 

Removal  of  Track  —  Information  as  to  Position. 

—  In  Peniston  v.  Chicago,  etc.,  R.  Co.,  34  La. 
Ann.  777,  44  Am.  Rep.  444,  it  was  held  that 
there  is  an  obligation  upon  the  company  to 
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Misdirection  by  Employees  — ■  Right  of  Passenger  to  Rely  on  Information  Given.  —  Pass- 

engers  have  a  right  to  rely,  until  differently  informed,  on  information  given 
them  by  agents  of  the  company  within  the  scope  of  their  authority,  but  this 
will  not  warrant  them  in  disregarding  reasonable  means  of  information.1 

Invitation  to  Passenger  to  Alight  from  Moving  Train.  —  Where,  upon  the  invitation 

of  its  servants,  a  passenger  attempts  to  alight  from  a  moving  train  and  is 
injured  in  consequence,  the  company  will  be  held  liable  in  damages.2 


warn  passengers  of  the  location  of  their  train 
.Hid  to  inform  them  of  a  safe  way  to  reach  it, 
where  the  train  has  removed  from  one  track  to 
another  while  the  passengers  who  have  come 
in  upon  it  are  in  the  eating-house  of  the  sta- 
tion, taking  their  supper. 

Warning  of  Approach  of  Another  Train.  —  In 
(inn/airs  .  .  New  York,  etc.,  R.  Co.,  39  How. 
Pr.  (N.  Y.  Ct.  App.)  407,  where  a  passenger, 
while  in  the  act  of  alighting  at  a  station,  was 
struck  and  killed  by  a  passing  train,  it  was 
held  that  the  company  was  guilty  of  negli- 
gence in  not  warning  him  of  his  danger.  Fos- 
ter, J.,  said  :  "  It  was  the  duty  of  the  conductor 
of  the  accommodation  train  and  of  the  en- 
gineer to  know  whether  that  train  was  out  of 
time,  and  whether  it  was  probable  that  the  ex- 
press train  would  pass  the  station  while  their 
train  was  there;  and  it  was  their  duty,  under 
the  circumstances,  to  look  out  for  the  express 
train,  and  to  signal  it,  if  it  was  near;  and  it 
was  also  their  duty  to  see  that  the  passengers 
should  be  prevented  from  leaving  the  train 
on  the  west  side,  or  at  least  to  give  them  notice 
of  the  approaching  train  and  to  request  them 
either  to  sit  still  until  that  train  had  passed 
or  to  leave  the  train  on  the  east  side;  and  the 
omission  to  do  so,  of  which  there  is  no  dis- 
pute, was  negligence." 

In  the  Absence  of  a  Custom  to  Give  Signals  for 
passengers  to  get  off,  a  company  is  not  bound 
to  give  any  signal  for  such  purpose  after  hav- 
ing stopped  its  train  and  kept  it  standing  by 
the  station  a  sufficient  time  to  allow  passengers 
to  alight  by  the  exercise  of  ordinary  and 
reasonable  diligence  on  their  part.  Atlanta, 
etc.,  R.  Co.  v.  Dickerson,  89  Ga.  455. 

Stoppage  at  Railway  Crossing.  —  The  usages 
of  companies  in  the  running  of  trains  and  tak- 
ing and  discharging  passengers  are  matters 
of  common  knowledge,  which  fact  they  may 
properly  take  into  consideration;  and  they  are 
under  no  obligation  to  guard  against  an  ex- 
odus of  passengers  at  a  railway  crossing  at 
which  they  do  not  discharge  passengers, 
merely  because  they  have  given  the  name  of 
the  next  station  after  the  last  preceding  stop. 
Minock  v.  Detroit,  etc.,  R.  Co.,  97  Mich.  425. 

Right  of  Passenger  to  Rely  upon  Directions.  — 
A  passenger  has  a  right  to  assume  that  the 
carrier  has  employed  a  skilful  and  prudent 
conductor,  who  has  experience  and  knowledge 
in  his  business  sufficient  to  correctly  advise 
and  direct  him  as  to  the  proper  time  and  man- 
ner of  alighting  from  the  train.  Lambeth  v. 
North  Carolina  R.  Co.,  66  N.  Car.  494,  8  Am. 
Rep.  508;  McGee  v.  Missouri  Pac.  R.  Co.,  92 
Mo.  208,  1  Am.  St.  Rep.  706. 

In  Cincinnati,  etc.,  R.  Co.  v.  Carper,  112 
Ind.  26,  cited  -with  approval  in  Kentucky,  etc., 
Bridge  Co.  v.  Quinkert,  2  Ind.  App.  244,  the 
court  said:  "  A  passenger  may  safely  rely 
on  the  judgment  of  those  placed  in  charge  of 
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the  train,  where  it  is  not  plainly  open  to  his 
observation  that  reliance  will  expose  him  to 
danger  that  a  prudent  man  would  not  incur, 
but  *  *  *  he  cannot  rely  on  their  judg- 
ment where  it  would  expose  him  to  a  risk  that 
a  reasonably  prudent  man  would  not  assume." 
See  also  Louisville,  etc.,  R.  Co.  v.  Bisch,  120 
Ind.  549.  And  see  infra,  this  title,  Matters  of 
Defense —  Contributory  Negligence. 

1.  Misdirection  by  Employees.  —  Dye  v.  Vir- 
ginia Midland  R.  Co.,  20  D.  C.  63;  Lake 
Shore,  etc.,  R.  Co.  v.  Pierce,  47  Mich.  277. 

Illustrations  —  Ticket  Agents.  —  Two  trains 
left  the  same  station  within  an  hour  of  each 
other.  Just  before  the  first  one  left,  the  plain- 
tiff applied  for  a  ticket,  and  was  told  by  the 
agent  that  the  first  train,  which  was  then  at 
the  station,  was  the  train  which  he  should 
take.  The  train,  in  fact,  did  not  go  to  his  des- 
tination, but  at  an  intermediate  point  turned 
aside  on  a  branch  road;  but  by  stopping  at 
such  intermediate  station  the  plaintiff  could 
resume  his  journey  by  the  second  train.  It 
was  held  that  if  notice  was  given  to  the  pass- 
engers that  they  must  change  cars  at  such  in- 
termediate station,  in  such  a  manner  that  per- 
sons of  ordinary  intelligence,  and  exercising 
ordinary  caution,  would  have  heard  it,  then 
the  company  was  not  liable  if  the  plaintiff  re- 
mained on  the  first  train  beyond  the  junction 
where  he  should  have  left  it.  Barker  v.  New 
York  Cent.  R.  Co.,  24  N.  Y.  599. 

Conductor  and  Brakeman.  —  A  passenger  on  a 
passenger  train,  unacquainted  with  the  route 
of  the  railroad  and  with  the  location  of  towns 
and  cities  along  such  route,  may  lawfully  rely 
upon  the  statements  of  the  conductor  and 
brakeman  in  charge  of  the  train,  in  regard  to 
his  stopping  place;  and  if,  so  relying,  such 
passenger  leaves  the  train  at  the  wrong  place, 
and  is  damaged  thereby,  the  railroad  company 
will  be  liable  to  such  passenger  for  such  dam- 
ages, induced  by  the  negligence  of  its  agents 
in  charge  of  the  train,  if  there  be  no  contribu- 
tory negligence  of  such  passenger.  Pennsyl- 
vania Co.  v.  Hoagland,  78  Ind.  203. 

2.  Georgia  R.,  etc.,  Co.  v.  McCurdy,  45 
Ga.  288,  12  Am.  Rep.  577;  Jones  v.  Chicago, 
etc.,  R.  Co.,  42  Minn.  183;  Filer  v.  New  York 
Cent.  R.  Co.,  49  N.  Y.  51,  10  Am.  Rep.  327; 
Bucher  v.  New  York  Cent.,  etc.,  R.  Co.,  9S  N. 
Y.  128;  Texas,  etc.,  R.  Co.  v.  Bingham,  2  Tex. 
Civ.  App.  278;  International,  etc.,  R.  Co.  v. 
Smith,  (Tex.  1890)  14  S.  W.  Rep.  642,  44  Am.  & 
Eng.  R.  Cas.  324. 

Injury  to  Passenger  Attempting  to  Board  Mov- 
ing Train  —  Invitation  of  Conductor.  —  In  Curry 
v.  Canadian  Pac.  R.  Co.,  17  Ont.  Rep.  65,  it 
appeared  that  the  plaintiff,  who  was  a  passen- 
ger on  a  train  of  the  defendants,  alighted  at  a 
station,  and,  the  train  having  started  before  he 
had  re-entered  it,  endeavored  to  jump  on  while 
it  was  in  motion.    In  doing  so  he  was  injured, 
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But  Where  a  Person  of  His  Own  Motion  attempts  to  get  off  before  the  stoppage  is 
complete,  the  company  is  not  responsible.1 

Duty  of  Passenger  to  Obey  Direction.  —  It  is  the  duty  of  passengers  to  obey  the 
reasonable  directions  of  the  agents  in  charge  of  the  train  unless  there  is  knowl- 
edge on  the  part  of  the  passengers  that  obedience  to  such  directions  will  lead 
them  into  danger.2 

/.  Duty  to  Carry  to  Point  of  Destination  —  (i)  hi  General.  —  It  is 
the  duty  of  a  carrier  of  passengers  to  transport  its  passengers  safely  to,  and 
place  them  safely  at,  the  point  of  destination,  and  should  any  injury  result  to 
the  passenger  through  the  negligence  of  the  carrier,  the  latter  is  prima  facie 
responsible.3 


and  brought  an  action  for  damages  for  negli- 
gence. There  was  evidence  of  an  invitation 
by  the  conductor  of  the  train  to  jump  on  while 
it  was  in  motion,  and  the  jury  found  (i)  that 
there  was  such  invitation.  They  also  found 
(2)  that  the  plaintiff  used  a  reasonable  degree 
of  care  in  endeavoring  to  get  on;  and  (3)  that 
he  was  injured  while  trying  to  get  on  in  pur- 
suance of  the  request  of  the  conductor.  It 
was  argued  by  the  defendants  that  the  danger 
to  the  plaintiff  was  so  patent  and  obvious  that 
he  had  no  right  to  act  on  the  conductor's  invi- 
tation, or  to  attempt  to  get  on  the  train.  The 
court  held  that  this  was  a  matter  which  should 
have  been  submitted  to  the  jury,  and  that  it 
was  not  covered  by  the  second  finding;  that 
the  questions  involved  in  the  action  could  not 
be  determined  upon  the  findings,  and  that 
there  should  be  a  new  trial.  The  court  said: 
"  The  real  point  in  this  case  arises  on  the  de- 
fendants' argument  that  the  danger  to  the 
plaintiff  was  so  patent  and  obvious  that  he  had 
no  right  to  act  on  the  conductor's  invitation  or 
to  attempt  to  get  on  the  train.  The  plaintiff's 
own  testimony  is  relied  on  by  the  defendants 
as  showing  that  he  knew  the  attempt  was  dan- 
gerous. In  the  English  and  Canadian  cases 
which  I  have  looked  at  the  invitation  of  the 
defendants  or  their  agent  is  not  so  direct  and 
pointed  as  it  is  here.  It  is  rather  implied  from 
the  circumstances  or  from  a  general  invitation, 
•such  as  calling  out  the  name  of  a  station.  Lax 
v.  Darlington,  5  Exch.  Div.  34;  Wyatt  v.  Great 
Western  R.  Co.,  6  B.  &  S.  709,  118  E.  C.  L. 
709;  Haldanz/.  Great  Western  R.  Co.,  30  U.  C. 
C.  P.  89;  Siner  v.  Great  Western  R.  Co.,  L.  R. 
3  Exch.  150,  L.  R.  4  Exch.  117;  Cameron  v. 
Milloy,  14  U.  C.  C.  P.  340;  Bridges  r\  North 
London  R.  Co.,  L.  R.  7  H.  L.  213;  North 
Eastern  R.  Co.  v.  Wanless,  L.  R.  7  H.  L.  12; 
Edgar  -'.  Northern  R.  Co.,  4  Ont.  Rep.  201. 
The  result  of  the  American  cases  is  given 
in  Mr.  Wood's  treatise  on  the  Law  of  Rail- 
roads, §  307:  '  But  while,  as  previously  stated, 
generally  an  attempt  to  get  aboard  a  train  in 
motion  will  be  treated  as  evidence  of  negli- 
gence per  se  on  the  part  of  the  passenger,  yet 
instances  may  exist  where  it  is  not  so,  and  the 
passenger  is  justified  in  making  the  attempt; 
but  in  such  cases  liability  arises,  if  at  all,  be- 
cause of  the  fact  that  the  danger  was  not  ob- 
vious, or  because  the  agents  of  the  company 
directed  the  passenger  to  make  the  attempt. 
But  even  where  the  agents  of  the  company  di- 
rect the  passenger  to  do  so,  the  company  is  not 
liable  if  it  was  gross  negligence  on  the  part  of 
the  passenger  to  make  the  attempt  in  view  of 
all  the  circumstances;  and  whether  it  was  so 


or  not  depends  upon  the  fact  whether,  under 
the  circumstances,  the  act  was  obviously  dan- 
gerous, and  is  a  question  for  the  jury.'  " 

Whether  Negligence  Dependent  upon  Circum- 
stances.—  An  order  or  direction  from  a  train- 
man to  a  passenger  to  alight  from  a  moving 
train  does  not  necessarily  constitute  negli- 
gence. Whether  it  is  so  will  depend  upon  at. 
tending  circumstances.  Wilburn  v.  St.  Louis, 
etc.,  R.  Co.,  48  Mo.  App.  224. 

1.  Blodgett  v.  Bartlett,  50  Ga.  353. 
For  a  Full  Discussion  of  this  subject,  see  in- 
fra, this  title,  Matters  of  Defense,  subsection 
Contributory  Negligence. 

A  train  was  kept  in  motion  when  approach- 
ing a  station  by  a  passenger  pulling  the  bell- 
rope  as  a  signal  to  go  on.  The  plaintiff,  who 
was  a  passenger,  had  full  knowledge  that  the 
rope  was  pulled  by  a  passenger  without 
authority,  but  attempted  to  leave  the  train 
while  it  was  in  motion.  It  was  held  that  it 
was  error  to  instruct  the  jury  that  a  failure  to 
stop  at  the  station,  under  the  circumstances, 
was  negligence.  Mississippi,  etc.,  R.  Co.  v. 
Harrison,  66  Miss.  419,  14  Am.  St.  Rep.  573, 
39  Am.  &  Eng.  R.  Cas.  449. 

2.  Louisville,  etc.,  R.  Co.  v.  Kelly,  92  Ind. 
371,  47  Am.  Rep.  149.  See  also  Filer  v.  New 
York  Cent.  R.  Co.,  49  N.  Y.  47,  10  Am.  Rep. 
327,  59  N.  Y.  351;  Pennsylvania  R.  Co.  v. 
McCloskey,  23  Pa.  St.  526. 

3.  Lambeth  v.  North  Carolina  R.  Co.,  66  N. 
Car.  494,  8  Am.  Rep.  508;  Pennsylvania  R. 
Co.  v.  Aspell,  23  Pa.  St.  149,  62  Am.  Dec.  323. 

Port  Other  than  That  of  Agreed  Destination.  — 
As  to  the  right  of  passengers  and  seamen 
carried  to  a  port  different  from  the  one  agreed 
upon,  see  Sunday  v.  Gordon,  B.  &  H.  Adm. 
(U.  S.)  569. 

"  By  the  Sale  of  a  Ticket,  or  the  Receipt  of  the 
Price  for  Transportation  from  one  point  to  an- 
other, a  railway  company  expressly  contracts  to 
carry  such  person  to  the  point  covered  by  the 
contract,  and  in  addition  to  that,  a  contract 
arises  by  implication  between  the  company 
and  trie  passenger  that  the  latter  shall  be  car- 
ried safely,  so  far  as  human  foresight  reason- 
ably exercised  can  guard  against  disaster." 
Kentucky,  etc.,  Bridge  Co.  v.  Quinkert,  2  Ind. 
App.  244. 

A  Passenger  on  a  Mixed  Train  has  a  right  to 
be  safely  put  off  at  a  regular  station  to  which 
he  has  bought  a  ticket.  Thomas  v.  Charlotte, 
etc.,  R.  Co.,  38  S.  Car.  485. 

Stop-over  Ticket. —  Where  a  person  has  pur- 
chased a  ticket  upon  a  railroad  which  gives 
the  right  of  stop-off,  he  cannot  require  a  train 
to  be  stopped  at  a  station  at  which  the  time- 
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Where  Train  Not  Accustomed  to  Stop  at  the  Place.  —  Where  a  train  does  not  regularly 

or  ordinarily  stop  at  the  passenger's  place  of  destination,  the  company  is  not, 
in  the  absence  of  a  special  contract,  bound  to  stop  at  that  station.1  In  such  a 
case  the  carrier's  duty  is  fully  satisfied  by  notifying  the  passenger  in  due  time 
that  the  train  will  not  stop,  and  giving  him  an  opportunity  to  alight  at  some 
other  station  on  the  road,  from  which  he  may  take  passage  on  the  first  train  of 
the  company  which  regularly  stops  at  the  station  named  in  his  ticket.* 

Knowledge  of  Passenger  that  Train  will  Not  Stop  under  a  New  Schedule  at  Destination  Pro- 
posed. —  Where  a  person  purchasing  a  ticket  has  full  knowledge  that  under  a 
new  schedule  the  train  he  contemplates  taking  will  not  stop  at  the  station  of 
his  destination  as  it  has  been  in  the  habit  of  doing,  but  nevertheless  he  enters 
the  train,  although  urged  by  the  conductor  to  leave  it,  he  cannot  recover  for 
being  carried  beyond  his  destination,  where  it  appears  that  there  are  other  trains 
that  do  stop  at  the  station  and  which  give  ample  accommodation  to  that  point.* 

Failure  of  Agent  to  Give  Information  as  to  Stoppage.  —  Where  a  person  purchases  a 
ticket  with  the  intention  of  utilizing  a  certain  train,  and  the  agent  of  the  com- 
pany knows  of  his  purpose  to  do  so,  it  is  negligence  upon  the  latter's  part  to 
fail  to  inform  the  passenger  of  the  fact  that  the  train  will  not  stop  at  his 
station.4 

(2)  Carrying  Passengers  Beyond  Destination.  —  It  is  the  duty  of  a  railroad 
company  to  stop  its  train  at  the  passenger's  point  of  destination  a  sufficient 
length  of  time  to  allow  him  to  leave  it  with  safety  to  his  life  and  person,  and 
if  he  is  carried  beyond  by  no  fault  of  his  own,  but  by  failure  of  the  company's 
agent  to  do  his  duty  in  this  respect,  the  carrier  will  be  liable  in  damages.5 


tables  of  the  company  do  not  provide  that  the 
particular  train  shall  stop.  It  is  his  duty  to 
inform  himself  of  the  rules  governing  the 
transit  and  conduct  of  the  trains  at  the  time  of 
purchasing  his  ticket.  Dietrich  v.  Pennsyl- 
vania R.  Co.,  71  Pa.  St.  432,  10  Am.  Rep.  711. 

Where  the  Officers  of  a  Steamboat  agreed  to 
stop  at  a  certain  landing,  it  is  no  excuse  for  a 
failure  to  do  so  that  the  night  was  so  dark  as 
to  render  the  stoppage  dangerous.  Porter  v. 
Steamboat  New  England,  17  Mo.  290. 

1.  Illinois. — Chicago,  etc.,  R.  Co.  v.  Ran- 
dolph, 53  111.  510,  5  Am.  Rep.  60. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v. 
Nuzum,  50  Ind.  141,  19  Am.  Rep.  703;  Ohio, 
etc.,  R.  Co.  v.  Applewhite,  52  Ind.  540;  Pitts- 
burgh, etc.,  R.  Co.  v.  Lightcap,  7  Ind.  App.  249. 

Michigan.  —  Lake  Shore,  etc.,  R.  Co.  v. 
Pierce,  47  Mich.  277. 

Missouri.  —  Sira  v.  Wabash  R.  Co.,  115  Mo. 
127,  37  Am.  St.  Rep.  386. 

Wisconsin.  —  Plott  v.  Chicago,  etc.,  R.  Co., 
63  Wis.  511. 

Existence  of  a  Special  Contract  a  Question  for 
the  Jury.  —  In  Humphries  v.  Illinois  Cent.  R. 
Co.,  70  Miss.  453,  it  was  held,  under  the  cir- 
cumstances of  the  case,  to  be  a  question  for 
the  jury  whether  the  plaintiff  had  a  special 
contract  with  the  defendant  company  that  he 
should  be  allowed  to  get  off  at  a  certain  sta- 
tion which,  by  the  custom  of  the  company, 
was  not  a  regular  stopping  place  of  that  par- 
ticular train. 

2.  Plott  v.  Chicago,  etc.,  R.  Co.,  63  Wis.  511. 
See  also  Louisville,  etc.,  R.  Co.  v.  Lewis,  (Ky. 
1893)  21  S.  W.  Rep.  341. 

3.  Texas,  etc.,  R.  Co.  v.  White,  4  Tex.  App. 
Civ.  Cas.,  §  259. 

4.  St.  Louis,  etc.,  R.  Co.  v.  Adcock,  52  Ark. 
406,  40  Am.  &  Eng.  R.  Cas.  682. 


6.  Carrying  Beyond  Station  —  England. —  Rob- 
son  v.  North  Eastern  R.  Co.,  2  Q.  B.  Div.  85; 
Hobbs  v.  London,  etc.,  R.  Co.,  L.  R.  10  Q.  B. 
in. 

United  States.  —  Brulard  v.  The  Alvin,  45 
Fed.  Rep.  766. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  Cantrell, 
37  Ark.  519,  40  Am.  Rep.  105. 

Georgia.  —  Georgia  R.,  etc.,  Co.  v.  McCurdy, 
45  Ga.  288,  12  Am.  Rep.  577;  Nunn  v.  Georgia 
R.  Co.,  71  Ga.  710,  51  Am.  Rep.  284. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Fisher,  66 
111.  152. 

Indiana.  —  Ohio,  etc.,  R.  Co.  v.  Hatton,  60 
Ind.  12;  Columbus,  etc.,  R.  Co.  v.  Farrell, 
31  Ind.  408;  Baltimore,  etc.,  R.  Co.  v.  Pix- 
ley,  61  Ind.  22;  Evansville,  etc.,  R.  Co.  v. 
Kyte,  6  Ind.  App.  52. 

Mississippi.  —  New  Orleans,  etc.,  R.  Co.  v. 
Hurst,  36  Miss.  660,  74  Am.  Dec.  785;  South- 
ern R.  Co.  v.  Kendrick,  40  Miss.  375,  90  Am. 
Dec.  332;  New  Orleans,  etc.,  R.  Co.  v.  Statham, 
42  Miss.  607,  97  Am.  Dec.  478;  Mobile,  etc., 
R.  Co.  v.  McArthur,  43  Miss.  180;  Thompson 
v.  New  Orleans,  etc.,  R.  Co.,  50  Miss.  315,  19 
Am.  Rep.  12;  Louisville,  etc.,  R.  Co.  v.  Mask, 
64  Miss.  738,  30  Am.  &  Eng.  R.  Cas.  564. 

New  York.  —  Bucher  v.  New  York  Cent., 
etc.,  R.  Co.,  98  N.  Y.  128,  21  Am.  &  Eng.  R. 
Cas.  361. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Aspell,  23  Pa.  St.  147,  62  Am.  Dec.  323;  Penn- 
sylvania R.  Co.  v.  Kilgore,  32  Pa.  St.  295,  72 
Am.  Dec.  787. 

Texas.  —  International,  etc.,  R.  Co.  v.  Terry, 
62  Tex.  380,  50  Am.  Rep.  529,  21  Am.  &  Eng. 
R.  Cas.  323;  Galveston,  etc.,  R.  Co.  v.  Crispi, 
73  Tex.  236. 

In  Porter  v.  Chicago,  etc.,  R.  Co.,  80  Mich. 
156,  20  Am.  St.  Rep.  511,  it  was  held  that  where 
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(3)  Arousing  Sleeping  Passengers.  —  It  is  not,  however,  the  conductor's 
duty  to  arouse  sleeping  passengers  at  the  stations  to  which  they  have  bought 
tickets;1  and  a  failure  to  comply  with  an  agreement  made  by  the  conductor 
to  that  effect,  whereby  the  passenger  is  carried  beyond  his  station,  will  impose 
no  liability  on  the  company.2 

g.  Duty  to  Carry  Promptly  —  (1)  hi  General.  —  A  carrier  of  passen- 
gers is  liable  for  damages  arising  from  unreasonable  delay  along  the  route, 
occasioned  by  the  fault  or  neglect  of  those  legitimately  engaged  in  the  line  of 
transportation.3 

(2)  Obligation  to  Conform  to  Published  Time-tables  —  (a)  In  General.  —  It  is  the 
duty  of  a  railway  company  to  run  its  trains  in  conformity  with  the  time-tables 
issued  for  the  benefit  of  the  public,  and  it  will  be  liable  for  damages  sustained 
as  a  direct  result  of  its  failure  so  to  do.4 


the  air  brakes  were  in  good  condition  when 
the  train  started,  but  became  unmanageable 
from  a  cause  which  could  not  have  been  pre- 
vented, and  on  this  account  the  train  ran  past 
the  station,  there  was  no  negligence  on  the 
part  of  the  company. 

Failure  to  Stop  at  Station  —  Duty  of  Passenger. 
—  Where  a  carrier  of  passengers  fails  to  stop 
its  train  at  the  station  of  a  passenger's  desti- 
nation it  becomes  the  duty  of  the  passenger 
to  retain  his  seat  and  institute  his  action 
against  the  company  for  damages;  but  if  he 
fails  to  do  this,  and  passes  from  one  coach  to 
another  to  find  the  conductor  in  order  to  have 
the  train  stopped,  and  in  so  doing  is  thrown 
from  the  train  and  injured,  his  negligence  is 
the  proximate  cause  of  the  injury  and  he  can- 
not recover.  Jammison  v.  Chesapeake,  etc., 
R.  Co.,  92  Va.  327. 

Offer  by  Conductor  of  Pass  for  Later  Train.  — 
Where  a  passenger  sues  to  recover  damages 
by  reason  of  the  train  not  stopping  at  his  des- 
tination to  let  him  off,  it  being  a  station  where 
it  is  its  duty  to  stop,  it  is  no  defense  that  the 
conductor  offered  to  let  him  off  at  an  interme- 
diate station  and  to  give  him  a  pass  by  which 
he  could  take  the  next  train,  where  such  offer 
was  not  accepted.  Ohio,  etc.,  R.  Co.  v.  People, 
29  111.  App.  561. 

1.  Nichols  v.  Chicago,  etc.,  R.  Co.,  90  Mich. 
203;  McClelland  v.  Louisville,  etc.,  R.  Co.,  94. 
Ind.  276. 

2.  Sleeping  Passengers.  —  Sevier  v.  Vicksburg, 
etc.,  R.  Co.,  61  Miss.  8,  48  Am.  Rep.  74;  Nunn 
v.  Georgia  R.  Co.,  71  Ga.  710,  51  Am.  Rep. 
284.  See  also  New  Orleans,  etc.,  R.  Co.  v. 
Statham,  42  Miss.  607,  97  Am.  Dec.  478;  Penn- 
sylvania R.  Co.  v.  Kilgore,  32  Pa.  St.  294,  72 
Am.  Dec.  787;  Louisville,  etc.,  R.  Co.  v. 
Mask,  64  Miss.  738.  Compare  Weightman  v. 
Louisville,  etc.,  R.  Co.,  70  Miss.  563. 

The  plaintiff,  who  was  shown  to  be  a  mor- 
phine eater  and  subject  to  spells  of  drowsiness, 
claimed  that  on  entering  a  train  she  informed 
the  conductor  that  she  was  sick,  and  he  prom- 
ised to  let  her  know  when  she  reached  her  des- 
tination, but  that  he  failed  to  do  so,  and  that 
she  did  not  hear  the  station  called.  Her  at- 
torney, who  was  familiar  with  the  locality, 
testified  that  he  got  off  at  the  station,  but  did 
not  hear  it  called.  The  train  porter  testified 
positively  that  the  station  was  called,  and 
gave  reasons  why  he  knew  it.  The  conductor 
denied  that  the  plaintiff  had  any  conversation 
with  him  about  informing  her  of  her  station. 
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It  was  held  that  the  evidence  was  not  sufficient 
to  warrant  a  recovery  against  the  company  for 
carrying  the  plaintiff  beyond  her  station.  Til- 
lery  v.  Bond,  38  Fed.  Rep.  825. 

3.  Duty  to  Carry  Promptly.  —  Van  Buskirk  v. 
Roberts,  31  N.  Y.  661.  See  also  Le  Blanche  v. 
London,  etc.,  R.  Co.,  1  C.  P.  Div.  286;  Block 
v.  Bannerman,  10  La.  Ann.  1;  Benson  v.  New 
Jersey  R.,  etc.,  Co.,  9  Bosw.  (N.  Y.)  412.  Com- 
pare Hurst  v.  Great  Western  R.  Co.,  19  C.  B. 
N.  S.  310,  115  E.  C.  L.  310,  11  Jur.  N.  S.  730,  34. 
L.  J.  C.  P.  264,  13  W.  R.  950,  12  L.  T.  N.  S.  634. 

The  Delay  of  a  Train  is  at  all  times  likely  to 
derange  the  business  and  imperil  the  safety  of 
others.  The  officers  of  every  train  are  as  much 
bound  to  look  to  their  running  time  for  the 
safety  of  their  trains  as  for  the  convenience  of 
those  who  may  be  on  board  their  own.  Michi- 
gan Cent.  R.  Co.  v.  Coleman,  28  Mich.  440. 

Special  Train  —  No  Obligation  to  Furnish  to> 
Delayed  Passenger.  —  Where  a  company  has,  by 
its  advertisements,  only  contracted  to  use  due 
diligence  to  have  a  train  reach  a  junction  in 
time  to  catch  a  connecting  train,  and  its  fail- 
ure to  do  so  arises  from  unavoidable  causes 
(floods),  it  is  not  bound  to  forward  a  passenger 
by  special  train.  Fitzgerald  v.  Midland  R. 
Co.,  34  L.  T.  N.  S.  771. 

Liable  for  Actual,  Not  Exemplary,  Damages.  — 
In  Savannah,  etc.,  R.  Co.  v.  Bonaud,  58  Ga. 
180,  it  was  held  that  the  defendant  railroad 
company  was  liable  to  the  plaintiff  under  the 
law  for  such  damages  as  were  actually  sus- 
tained by  him  as  the  direct  and  necessary  re- 
sult of  the  failure  of  the  defendant  to  run  its 
trains  on  its  road  according  to  its  previously 
published  schedule,  unless  prevented  by  some 
valid  reason.  See  also  Denton  v.  Great  North- 
ern R.  Co.,  34  Eng.  L.  &  Eq.  154. 

4.  Conformity  to  Time-tables.  —  Denton  v. 
Great  Northern  R.  Co.,  5  El.  &  Bl.  860,  85  E. 
C.  L.  860;  Buckmaster  v.  Great  Eastern  R. 
Co.,  23  L.  T.  N.  S.  471;  Fitzgerald  v.  Mid- 
land R.  Co.,  34  L.  T.  N.  S.  771;  Dunlop  v. 
Edinburgh,  etc.,  R.  Co.,  16  Jur.,  Pt.  2,  407; 
Hamlin  v.  Great  Northern  R.  Co.,  1  H.  &  N. 
408;  Savannah,  etc.,  R.  Co.  v.  Bonaud,  58  Ga. 
180;  Heirn  v.  M'Caughan,  32  Miss.  17,  66  Am. 
Dec.  588;  Lafayette,  etc.,  R.  Co.  v.  Sims,  27 
Ind.  59. 

See  the  title  Time-Tarles. 

Excursion  Ticket.  —  Where  a  company  issues 
an  excursion  ticket  reading,  "  B.  to  L.  and 
back. —  Excursion  ticket.  To  return  by  the 
trains  advertised  for  that  purpose  on  any  day 
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(b)  Limitation  upon  Obligation.  —  But  this  obligation  of  a  carrier  is  not  an  abso- 
lute  and  unconditional  one,  for  it  will  not  be  liable  for  want  of  punctuality,  or 
failure  to  comply  with  its  published  schedule,  where  such  failure  is  not  due  to 
Us  negligence. 1 

(3)  Recovery  of  Expenses  Incurred  in  Avoiding  Delay.  —  The  failure  of  a 
railroad  company  to  start  its  trains  on  time  is  an  act  of  negligence  for  which  a 
passenger  who  is  injured  thereby  may  recover  damages.2 

h.  Pi  ty  ro  CARRY  SAFELY  —  (1)  In  General.  —  It  is  the  duty  of  carriers 
to  carry  their  passengers  in  safety,  and  should  any  injury  happen  to  them  not 


not  beyond  fourteen  days  after  date  hereof," 
and  advertises  a  morning  and  evening  return 
excursion  train  on  Saturday,  it  contracts  to 
carry  the  passenger  back  to  K.  on  any  day 
within  the  fourteen  days  that  he  may  choose, 
and  by  any  advertised  trains  that  he  may  select. 
If  the  passenger  selects  a  train  which  becomes 
so  crowded  that  he  cannot  find  room  in  it,  and 
the  company  does  not  send  him  by  that  train, 
there  is  a  breach  of  its  contract,  and  if  it  takes 
him  by  a  second  train  for  only  a  part  of  the 
way  on  his  return  journey,  without  previous 
notice  to  him,  this  is  a  second  breach,  and  the 
passenger  may  recover  the  expense  of  hiring  a 
carriage  to  take  him  the  balance  of  the  way. 
Hawcroft  v.  Great  Northern  R.  Co.,  21  L.  J.  Q. 
B.  178,  16  Jur.  196.  See  also,  to  like  effect, 
Buckmaster  v.  Great  Eastern  R.  Co.,  23  L.  T. 
471,  3  Ry.  &  C.  T.  Cas.  xxiv.;  Thompson  v. 
Midland  R.  Co.,  34  L.  T.  N.  S.  34;  Woodgate 
v.  Great  Western  R.  Co.,  51  L.  T.  N..S.  826,  33 
W.  R.  428,  49  J.  P.  196;  Sears  v.  Eastern  R. 
Co.,  14  Allen  (Mass.)  433,  92  Am.  Dec.  780; 
Gordon  v.  Manchester,  etc.,  R.  Co.,  52  N.  H. 
596,  13  Am.  Rep.  97;  Nelson  v.  Chicago,  etc., 
R.  Co.,  60  Wis.  320,  22  Am.  &  Eng.  R.  Cas.  391. 

Wilful  Detention  by  Conductor.  —  Where  any 
•detention  is  caused  by  the  wilful  and  un- 
reasonable delay  of  the  officer  in  charge,  the 
•company  itself  is  liable.  Weed  v.  Panama  R. 
Co.,  17  N.  Y.  364,  72  Am.  Dec.  474. 

1.  Obligation  Not  Unconditional.  —  In  Gordon 
v.  Manchester,  etc.,  R.  Co.,  52  N.  H.  596,  13 
Am.  Rep.  97,  the  plaintiff  had  purchased  tick- 
ets of  the  defendant  entitling  him  to  passage 
between  two  stations  on  its  road.  The  time- 
table published  by  the  company  advertised  a 
train  as  leaving  Salem,  one  of  the  company's 
stations,  at  8.45  A.  M.  The  plaintiff  was  at 
Salem  with  the  intention  and  in  time  to  take 
this  train,  but  it  did  not  stop.  The  defendant 
offered  to  prove  that  its  road  was  suitably 
equipped  to  accommodate  any  excess  of  travel 
to  be  expected  on  ordinary  occasions,  but  that 
on  the  morning  in  question  the  train  was 
already  overloaded  before  reaching  Salem,  and 
to  take  on  the  unusual  number  waiting  there 
would  have  been  dangerous,  and  further, 
that  the  train  consisted  of  ineteen  cars,  and 
if  it  had  stopped  at  Salem,  being  on  an  up 
grade,  it  would  have  been  impossible  to 
start  it  again;  and  that  after  the  arrival  of 
the  train  at  its  destination,  and  as  soon  as 
safety  would  permit,  it  was  sent  back  to  Salem 
to  bring  on  those  desiring  transportation.  It 
was  held  that  the  company  was  not  liable  if  it 
had  done  all  that  due  skill  and  care  could  do 
to  carry  the  plaintiff  punctually,  and  that  the 
proposed  evidence  was  admissible  as  tending 
to  show  that  the  company's  failure  to  carry 


the  plaintiff  was  not  due  to  negligence  on  its 
part. 

Storms  and  Tempests.  —  Common  carriers  can- 
not be  held  responsible  for  delays  caused  by 
storms  and  tempests  without  the  intervention 
of  human  agency.  Compton  v.  Long  Island  R. 
Co.,  (Supreme  Ct.)  1  N.  Y.  St.  Rep.  554,  41  Hun 
(N.  Y.)  642.  ■ 

2.  Buckmaster  v.  Great  Eastern  R.  Co.,  23 
L.  T.  N.  S.  471. 

Condition  in  Time-table.  —  Where  the  time- 
tables of  a  company  contain  a  condition  which, 
in  effect,  provides  that  the  company  refuses  to 
guarantee  the  punctuality  of  its  trains  accord- 
ing to  the  time  mentioned,  such  condition 
forms  a  part  of  the  contract  with  a  passenger, 
and  no  recovery  can  be  had  for  expenses  to 
which  the  passenger  is  put  by  reason  of  trains 
failing  to  connect  as  provided  in  the  time- 
table. McCarten  v.  North  Eastern  R.  Co.,  54 
L.  J.  Q.  B.  Div.  441. 

If  a  Passenger  Takes  a  Special  Train  in  order  to 
avoid  a  delay  that  has  arisen  through  the  neg- 
ligence of  the  company,  the  question  whether 
he  can  recover  the  cost  will  depend  on  whether 
the  taking  of  such  special  train  was  a  reason- 
able thing  to  do,  having  regard  to  all  the  cir- 
cumstances. One  mode  of  determining  what 
would  be  reasonable  is  to  consider  whether, 
under  the  circumstances,  a  prudent  person 
would  have  taken  a  special  train  at  his  own 
expense  in  order  to  avoid  a  delay  that  had 
arisen  through  his  own  fault.  Le  Blanche  v. 
London,  etc.,  R.  Co.,  24  W.  R.  808,  34  L.  T.  N. 
S.  667,  45  L.  J.  C.  P.  Div.  521,  1  C.  P.  Div.  286. 

Negligence  in  Getting  Dp  Steam.  —  The  failure 
of  a  company  to  start  an  ordinary  passenger 
train,  owing  to  the  neglect  of  the  fireman  of 
the  engine  to  get  steam  up,  is  not  an  accident, 
but  an  act  of  negligence;  and  a  passenger  who 
suffers  loss  by  the  delay  may  recover  his 
reasonable  damage,  as  well  as  the  sum  which 
he  was  compelled  to  pay  for  a  special  train  to 
carry  him  to  his  destination.  Buckmaster  v. 
Great  Eastern  R.  Co.,  23  L.  T.  N.  S.  471. 

Theatrical  Company  —  Notice  to  Carrier.  — 
Where  tickets  are  sold  to  a  theatrical  company, 
with  notice  of  their  business  and  their  next 
engagement,  the  railroad  will  be  liable  for  a 
failure  to  transport  them  if  it  be  reasonably 
within  its  power  to  do  so  in  accordance  with  its 
contract,  in  order  that  the  company  may  meet 
their  engagements.  Missouri  Pac.  R.  Co.  v. 
Curtis,  3  Tex.  App.  Civ.  Cas.,  §  311. 

Where,  However,  the  Carrier  Has  No  Notice  of 
the  special  engagements  or  business  of  its 
passengers,  it  is  not  responsible  for  a  delay 
which  might,  if  notice  were  given  in  time,  be 
avoided.  Georgia  R.  Co.  v.  Hayden,  71  Ga. 
518,  51  Am.  Rep.  274. 
586  Volume  V. 


Duties  and 


CARRIERS  OF  PASSENGERS. 


Liabilities. 


contributed  to  by  their  own  negligence,  but  due  to  negligence  on  the  part  of 
the  carrier's  servants,  damages  may  be  recovered.1 

Special  instances.  —  The  injuries  to  passengers  during  transit  are  of  such  a 
varied  character  that  it  becomes  evidently  impossible  to  cite  all  such  cases  in 
the  text.  As  has  been  previously  stated,  it  is  the  duty  of  a  carrier  to  convey 
its  passengers  in  safety,  and  a  partial  collection  of  peculiar  and  extraordinary 
cases  will  be  found  in  the  notes.* 


1.  Safety  of  Carriage —  United  States.  —  The 
Oriflamme,  3  Sawy.  (U.  S.)  397;  Behrens  v. 
The  Furnessia,  35  Fed.  Rep.  798. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Flexman, 
103  111.  546,  42  Am.  Rep.  33. 

Indiana. — Gillenwater  v.  Madison,  etc.,  R. 
Co.,  5  Ind.  339,  61  Am.  Dec.  101;  Jeffersonville 
R.  Co.  v.  Hendricks,  26  Ind.  22S;  Evansville, 
etc.,  R.  Co.  v.  Duncan,  28  Ind.  441,  92  Am. 
Dec.  322;  Jeffersonville,  etc.,  R.  Co.  v.  Riley, 

39  Ind.  568;  Columbus,  etc.,  R.  Co.  v.  Powell, 

40  Ind.  37;  Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind. 
471,  17  Am.  Rep.  719;  Jeffersonville,  etc.,  R. 
Co.  v.  Parmalee,  51  Ind.  42;  Cleveland,  etc. 
R.  Co.  v.  Newell,  75  Ind.  542;  Terre  Haute, 
etc.,  R.  Co.  v.  Jackson,  81  Ind.  19;  Pennsyl- 
vania Co.  v.  Dean,  92  Ind.  459;  Kentucky,  etc., 
Bridge  Co.  v.  Quinkert,  2  Ind.  App.  244. 

Louisiana. —  Julien  v.  Steamer  Wade  Hamp- 
ton, 27  La.  Ann.  377. 

Pennsylvania.  —  Fearn  v.  West  Jersey  Ferry 
Co.,  143  Pa.  St.  122;  Neslie  v.  Second,  etc., 
Streets  Pass.  R.  Co.,  113  Pa.  St.  300. 

See  also  infra,  this  title,  Matters  of  Defense; 
Damages. 

General  Statement  of  Rule.  —  "  The  duty  of  a 
carrier  is  to  safely  carry  passengers.  This  is 
a  duty,  but  not  an  absolute  one.  It  is  true 
that  carriers  of  passengers  are  not  insurers  of 
the  safety  of  those  whom  they  undertake  to 
carry,  against  all  the  risks  of  travel,  but  there, 
nevertheless,  rests  upon  them  this  general 
duty  of  safely  carrying.  The  adjudged  cases, 
and  the  authors  of  text  books,  in  stating  the 
duty  of  carriers,  state  in  general  terms  that 
they  are  under  obligation  to  carry  safely." 
Louisville,  etc.,  R.  Co.  v.  Kelly,  92  Ind.  371,  47 
Am.  Rep.  149. 

Nature  of  Undertaking.  —  In  Leslie  v. 
Wabash,  etc.,  R.  Co.,  88  Mo.  50,  Black,  J., 
said:  "  The  duty  of  a  carrier  towards  a  passen- 
ger has  been  variously  stated  in  the  abstract. 
It  is  certainly  a  duty  of  the  highest  order. 
The  undertaking  is  to  carry  the  passenger 
without  fault  or  negligence."  See  also,  to 
like  effect,  Lemon  v.  Chanslor,  68  Mo.  340,  30 
Am.  Rep.  799;  Gilson  v.  Jackson  County  Horse 
R.  Co.,  76  Mo.  282. 

Child  Traveling  with  Parent  —  Degree  of  Care. 
—  In  St.  Louis,  etc.,  R.  Co.  v.  Rexroad,  59 
Ark.  180,  58  Am.  &  Eng.  R.  Cas.  615,  a  girl 
«even  years  old,  traveling  with  her  mother, 
was  at  a  water  cooler,  which  the  conductor 
had  just  passed,  when  the  train  suddenly 
stopped,  and,  falling  forward,  she  placed  one 
hand  against  the  door  facing  her  to  save  her- 
self, and  the  conductor  suddenly  closed  the 
door,  catching  her  fingers  and  causing  the  in- 
jury complained  of.  The  court  instructed  the 
jury  that  if  the  conductor  saw  the  child  at  the 
cooler,  or  with  reasonable  diligence  could  have 
seen  her  there,  and,  knowing  that  the  train  was 
about  to  stop,  closed  the  door  negligently  or 


carelessly  and  thereby  caused  the  injury,  the 
defendant  company  was  liable.  The  supreme 
court  held  that  the  instruction  was  erroneous 
in  failing  to  state  that  the  conductor  had  a 
right  to  rely  on  the  mother's  care  of  the  child, 
and  in  requiring  him  to  use  reasonable  dili- 
gence in  seeing  that  she  was  not  exposed  to 
danger  at  the  time  she  was  injured.  See  also 
Coleman  v.  Southeastern  R.  Co.,  12  Jur.  N.  S. 
944,  4  H.  &  C.  699;  Fordham  v.  London,  etc., 
R.  Co.,  L.  R.  4  C.  P.  619,  38  L.  J.  C.  P.  324,  17 
W.  R.  896,  affirming  L.  R.  3  C.  P.  368,  37  L.  J. 
C.  P.  176. 

Persons  Not  Passengers.  —  In  Indiana  railroad 
companies  are  liable  for  injuries  done  to  per- 
sons not  passengers,  where  the  injuries  arise 
from  negligence  on  the  part  of  the  companies, 
to  which  injuries  the  negligence  of  the  injured 
parties  does  not  immediately  contribute,  and 
this  may  include  wanton  injuries  by  the  com- 
panies where  there  may  be  negligence  on  the 
part  of  the  injured  parties.  Evansville,  etc., 
R.  Co.  v.  Hiatt,  17  Ind.  102;  Thayer  v.  St. 
Louis,  etc.,  R.  Co.,  22  Ind.  26,  85  Am.  Dec. 
409.  See  supra,  this  title,  What  Persons  Should 
be  Considered  Passengers. 

2.  Electric  Street  Cars  —  Crossing  of  Steam 
Railroads.  —  In  New  York,  etc.,  R.  Co.  v.  New 
Jersey  Electric  R.  Co.,  (N.  J.  1897)  37  Atl.  Rep. 
627,  the  court  holds  that  the  same  care,  or  de- 
gree of  care,  to  avoid  collision  must  be  exer- 
cised by  those  operating  an  electric  car  along 
a  public  highway,  in  approaching  and  going 
over  a  steam  railroad  crossing  of  such  high- 
way, as  is  required  to  be  exercised  by  one  driv- 
ing or  operating  any  ordinary  vehicles  along 
and  over  such  railroad  crossing,  and  that  they 
must  look  and  listen  for  the  approaching  train, 
and  if  such  care  be  not  exercised,  the  electric 
railway  company  will  be  liable  to  the  steam 
railroad  company  for  injuries  arising  thereto 
by  reason  of  collision,  unless  the  negligence 
of  the  servants  of  the  railroad  company  con- 
tributes to  the  accident. 

The  Drenching  of  a  Passenger  with  Water, 
either  negligently  or  wilfully,  is  a  clear  and 
direct  breach  of  the  duty  to  carry  safely,  and  it 
is  immaterial  upon  the  question  of  the  com- 
pany's liability  whether  it  resulted  from  the 
fault  of  the  brakeman  alone,  or  of  the  con- 
ductor, or  of  both  of  them.  Each  is  an  agent 
of  the  company  for  the  running  of  the  train, 
and  the  company,  therefore,  is  responsible  for 
the  acts  of  either  or  both,  in  so  far  as  such 
acts  affect  the  passenger.  Terre  Haute,  etc., 
R.  Co.  v.  Jackson,  8r  Ind.  19. 

Making  Up  Train  after  Receipt  of  Passenger.  — 
If  a  company  receives  a  passenger  in  one  of 
its  cars  for  passage  before  making  up  the  train 
of  which  such  car  is  to  be  a  part,  the  law  re- 
quires the  company  to  make  up  its  tra^n, 
couple,  manage,  and  control  its  cars  and  en- 
gines in  such  a  careful,  skilful,  and  prudent 
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Stoppage  of  Train  upon  Crossing  of  Another  Road.  —  A  Carrier  of  passengers  is  guilty 
of  negligence  if,  by  reason  of  stopping  its  train  upon  the  crossing  of  another 
road,  its  passengers  are  subjected  to  injury.1 

Accidents  Caused  by  Passage  of  Train  of  Another  Company  over  Tracks  of  Carrier.  —  Where 

.i  railroad  company  allows  the  train  of  another  company  to  run  over  its  tracks, 
it  is  responsible  to  the  passengers  on  its  own  trains  in  the  same  manner  as  if 
all  the  trains  belonged  to  itself.2 

Train  Out  of  Time.  —  Conductors,  engineers,  and  other  employees,  and  those 
directly  connected  with  the  management  of  trains,  are  bound  to  know  the 
times  when  trains  are  liable  to  meet  or  pass  each  other  or  to  pass  stations,  and 
it  is  their  duty,  if  trains  are  out  of  time,  to  be  on  the  lookout  and  give  season- 
able notice  to  each  other  of  any  meeting  of  trains  out  of  time  or  place ;  and 
they  are  bound  to  exercise  the  utmost  care  and  diligence.3 

Uniforms  of  Employees.  —  Railroad'  companies  should  provide  their  employees 


manner  as  to  carry  the  passenger  with  reason- 
able safety;  and  it  will  be  liable  for  an  injury 
to  the  passenger  resulting  from  its  neglect  of 
this  duty,  when  such  passenger  is  not  wanting 
in  ordinary  care.  Hannibal,  etc.,  R.  Co.  v. 
Martin,  in  111..  219,  affirming  n  111.  App. 
3S6. 

Crushing  Hand  by  Suddenly  Shutting  Door.  — 

Where  a  porter  slams  a  carriage  door  and 
thereby  catches  and  injures  the  hand  of  a 
passenger  who  had  been  thrown  forward  by 
the  motion  of  the  train,  there  is  no  evidence  of 
negligence  on  the  part  of  the  company.  Jack- 
son v.  Metropolitan  R.  Co.,  26  W.  R.  175,  re- 
versingi  C.  P.  Div.  125,  46  L.  J.  C.  P.  Div.  376, 
25  Wi  R.  66i,  36  L.  T.  N.  S.  485,  L.  R.  10  C. 
P.  49.  44  L.  J.  C.  P.  83,  31  L.  T.  N.  S.  475,  23 
W.  R.  78. 

Switching  Cars.  —  Evidence  that,  in  switch- 
ing, a  number  of  heavily  loaded  cars  were 
backed  with  unnecessary  force  against  stand- 
ing cars,  causing  the  latter  to  come  suddenly 
and  with  such  force  against  the  car  in  which 
the  plaintiff  was  a  passenger  that  he  was 
thrown  from  his  seat  and  injured,  is  sufficient 
to  support  a  verdict  finding  the  company  guilty 
of  negligence.  Quackenbush  v.  Chicago,  etc., 
R.  Co.,  73  Iowa  458,  34  Am.  &  Eng.  R.  Cas. 
545- 

Running  Train  on  to  Side  Track.  —  It  is  not  neg- 
ligence to  run  a  passenger  train  on  the  side 
track  where  it  is  necessary  to  permit  a  freight 
train,  too  long  to  run  into  the  side  track,  to 
pass,  when  the  evidence  shows  that  such  a 
course  was  not  unusual.  Ohio,  etc.,  R.  Co.  v. 
Schiebe,  44  111.  460. 

Switch  Engines  —  Failure  to  Notify  of  Danger. 
—  Where  a  passenger  was  injured  by  violent 
contact  of  a  switch  engine  with  the  car  upon 
which  he  was  traveling,  and  the  brakeman, 
whose  duty  it  was  to  watch  the  switch  engine, 
saw  it  coming,  but  did  nothing  to  notify  those 
in  charge  of  it  that  the  collision  might  injure 
passengers  in  the  act  of  alighting  from  the  car, 
it  was  held  to  be  gross  negligence  upon  his 
part;  and  also  negligence  on  the  part  of 
the  conductor  to  leave  the  train  before  the 
passengers  had  reasonable  time  to  get  off  the 
cars,  when  he  knew  that  a  switch  engine  was 
to  be  coupled  to  it,  without  giving  them  any 
notice  of  the  danger  to  which  they  might  be 
subjected.  East  Line,  etc.,  R.  Co.  v.  Rushing, 
69  Tex.  306. 


Fall  of  Baggage  from  Car  Rack. —  In  Morris 
v.  New  York  Cent.,  etc.,  R.  Co.,  106  N.  Y.  678, 
1  Silv.  App.  (N.  Y.)  513,  11  N.  Y.  St.  Rep.  204, 
30  Am.  &  Eng.  R.  Cas.  538,  reversing  36  Hun 
(N.  Y.)  647,  the  plaintiff,  while  a  passenger  on 
one  of  the  defendant's  railroad  trains,  was  in- 
jured by  a  wringer  falling  upon  him  from  the 
rack  above  the  seat.  The  wringer  appeared 
in  the  rack  simply  as  a  parcel  wrapped  in 
brown  paper,  and  there  was  nothing  ex- 
traordinary about  the  parcel  or  its  position,, 
and  nothing  to  attract  particular  attention  to  it. 
In  an  action  to  recover  damages  for  the  injury- 
it  was  held  that  the  denial  of  a  motion  for  non- 
suit was  error.  The  court  said  that  the  meas- 
ure of  care  required  of  a  carrier  of  passengers 
is  not  the  same  in  looking  out  for  dangers  aris- 
ing from  such  causes  as  this  as  in  the  case  of 
care  with  regard  to  the  safety  of  its  roadbed, 
machinery,  and  cars  or  coaches.  "  Reasonable 
care  (to  be  measured  by  the  circumstances 
surrounding  each  case)  to  prevent  accidents  of 
this  nature  is  all  that  is  demanded." 

Vigilance  of  Conductor.  —  In  Curtis  v.  Central 
R.  Co.,  6  McLean  (U.  S.)  401,  a  passenger  was 
injured  by  reason  of  the  projection  of  timbers 
upon  a  passing  freight  car.  The  court,  in  its 
instruction  to  the  jury,  said  that  the  vigilance 
and  skill  of  the  conductor  must  be  in  continual 
exercise  in  order  to  avoid  collision,  and  that 
where  a  train  is  passing  over  a  cross-road,  or 
over  tracks  near  each  other,  his  vigilance 
should  be  in  proportion  to  the  danger  thereby- 
encountered. 

In  Walker  v.  Erie  R.  Co.,  63  Barb.  (N.  Y.) 
260,  the  plaintiff  was  injured  in  a  car  by  the 
entrance  of  a  bar  of  iron  which  was  loaded 
upon  a  construction  train  passing  in  the  oppo- 
site direction.  It  was  held  that,  in  the  absence 
of  any  explanation,  the  inference  would  be 
that  the  injury  resulted  from  the  negligence 
and  inattention  of  those  in  charge  of  the  con- 
struction train,  and  was  sufficient  to  make  the 
company  liable. 

1.  Kellow  v.  Central  Iowa  R.  Co.,  68  Iowa 470, 
56  Am.  Rep.  858,  21  Am.  &  Eng.  R.  Cas.  485. 

2.  Barron  v.  Illinois  Cent.  R.  Co.,  1  Biss.  (U. 
S.)  453,  affirmed  in  5  Wall.  (U.  S.)  90.  See  also 
Fletcher  -'.  Boston,  etc.,  R.  Co.,  1  Allen  (Mass.) 
9,  79  Am.  Dec.  695;  Colegrove  v.  New  York, 
etc.,  R.  Co.,  6  Duer  (N.  Y.)  382. 

3.  Gonzales  v.  New  York,  etc.,  R.  Co.,  39 
How.  Pr.  (N.  Y.  Ct.  App.)  407. 
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with  uniforms  and  signals  which  can  be  readily  distinguished,  and  a  company 
has  been  held  liable  where  an  accident  occurred  by  reason  of  the  fact  that  its 
conductors  and  station  masters  were  supplied  with  the  same  kind  of  uniforms 
and  lanterns  for  signaling  purposes.1 

(2)  Passengers  on  Freight  and  Other  Trains  —  Assumption  of  Additional 
Risks.  —  While  a  passenger  on  a  freight  train  takes  on  himself  the  additional 
risks  necessarily  incident  to  such  travel,  and  though  derailment  is  more  liable 
to  happen  to  such  a  train  than  to  a  regular  passenger  train,  yet  as  to  the  con- 
dition of  the  ties  and  roadway  for  moving  trains  safely  he  assumes  no  greater 
risk  than  does  a  passenger  on  an  ordinary  passenger  train. * 

Persons  in  Charge  of  Live  stock.  —  Persons  dealing  with  a  railway  corporation  can 
only  judge  of  the  powers  given  to  its  agents  and  servants  from  appearances 
and  the  position  and  acts  of  such  employees;  consequently,  when  those  in 
charge  of  a  train  in  which  a  person  has  a  car  load  of  cattle  direct  him  to  get 
upon  the  train  or  the  engine  in  order  to  be  carried  to  the  destination  of  his 
stock,  he  will  not  be  bound  to  inquire  as  to  the  extent  of  their  authority  to 
bind  the  company,  before  obeying  their  direction,  in  order  to  relieve  himself 
from  the  implication  of  negligence.3 

Degree  of  Care  Required  of  Carrier.  —  The  same  degree  of  care  is  required  of  the 
carrier  where  he  transports  a  passenger  upon  a  freight  or  other  train,  and  also 
where  he  transports  him  gratuitously,  as  in  the  case  of  a  passenger  upon  a  reg- 
ular passenger  train,  since  the  same  considerations  apply  in  either  case,  and  the 
same  dangers  are  common  to  both.4 


1.  Kansas  City,  etc.,  R.  Co.  v.  Sanders,  98 
Ala.  293,  58  Am.  &  Eng.  R.  Cas.  140. 

2.  Reber  v.  Bond,  38  Fed.  Rep.  822;  Ohio 
Valley  R.  Co.  v.  Watson,  93  Ky.  654,  40  Am. 
St.  Rep.  211,  58  Am.  &  Eng.  R.  Cas.  418.  See 
supra,  this  section,  With  Respect  to  Appliances  ; 
and  see  also  the  title  Railroads. 

Freight  Trains.  —  When  a  passenger  on  the 
caboose  of  a  freight  train  is  injured  by  reason 
of  the  negligence  of  the  company,  and  at  the 
time  he  is  using  due  care  and  caution,  he  may 
recover.  Illinois  Cent.  R.  Co.  v.  Nelson,  59 
111.  112;  Illinois  Cent.  R.  Co.  v.  Axley,  47  111. 
App.  307.  See  supra,  this  title,  What  Persons 
Should  be  Considered  Passengers. 

In  Murphy  v.  St.  Louis,  etc.,  R.  Co.,  43  Mo. 
App.  342,  a  freight  train  had  attached  to  it  a 
caboose  for  the  carriage  of  passengers.  On 
the  invitation  of  the  conductor  of  the  train,  a 
person  attempted  to  get  on  the  caboose  while 
the  train  was  in  motion.  Owing  to  a  sudden 
lurch  of  the  car,  he  was  thrown  and  injured, 
but  there  was  no  evidence  as  to  the  cause  of 
the  lurch  further  than  that  the  circumstances 
permitted  of  the  inference  that  the  lurch  was 
due  to  the  checking  of  the  speed  of  the  train. 
It  was  held  that  the  relation  of  carrier  and 
passenger  had  been  established,  and  that  the 
facts  warranted  a  finding  of  negligence  on  the 
part  of  the  railway  company.  See  also  Dough- 
erty v.  Missouri  R.  Co.,  81  Mo.  325,  51  Am. 
Rep.  239. 

In  Chicago,  etc.,  R.  Co.  v.  Hazzard,  26  111. 
373,  the  plaintiff  below  was  riding  on  a  freight 
train,  and  when  nearing  a  station,  and  while 
standing  up,  was  injured  by  a  sudden  jerk  of 
the  train,  caused  by  letting  on  more  steam  than 
necessary  to  overcome  the  friction  in  running 
on  to  a  switch,  and  to  move  up  to  the  station. 
It  was  held  that  it  is  a  matter  of  common  ob- 
servation that  it  is  impossible  to  move  such 
trains  under  such  circumstances  without  more 


or  less  of  a  jerking  motion,  and  that  the  com- 
pany will  not  be  liable  where  the  engineer 
acts  with  reasonable  discretion,  though  he 
may  let  on  more  steam  than  the  exact  quantity 
necessary. 

3.  Lake  Shore,  etc.,  R.  Co.  v.  Brown,  123  111. 
162,  5  Am.  St.  Rep.  510.  In  this  case  there 
was  evidence  of  a  custom  on  the  part  of  a  rail- 
road company  to  allow  shippers  of  live  stock 
to  ride  to  the  stock  yards  upon  its  engines 
and  cars  containing  stock,  which  was  held  ad- 
missible as  tending  to  show  the  authority  of 
the  servants  of  the  railway  company  thus  to 
carry  a  shipper,  and  that  the  latter  was  a  pass- 
enger for  reward.  See  supra,  this  title.  What 
Persons  Should  be  Considered  Passengers. 

4.  Freight  Trains  ■ —  Degree  of  Care.  —  Indian- 
apolis, etc.,  R.  Co.  v.  Horst,  93  U.  S.  291;  Chi- 
cago, etc.,  R.  Co.  v.  Hazzard,  26  111.  373. 

While  a  railroad  company  is  not  required  to 
carry  passengers  on  its  freight  trains,  it  may 
do  so;  and  if  it  does,  it  is  at  its  own  election; 
and  where  it  is  in  the  habit  of  so  carrying  on  a 
train  starting  at  a  particular  time,  it  impliedly 
invites  passengers  thereon;  and  when  the 
caboose  is  on  the  side  track  shortly  before  the 
train  is  to  leave,  and  is  left  open  at  a  point 
where  passengers  have  been  in  the  habit  of 
boarding  it,  the  company  impliedly  invites 
passengers  to  enter.  The  rule  is,  if  a  railroad 
company  accepts  passengers  upon  its  freight 
trains  it  is  held  to  the  same  degree  of  care  as 
on  passenger  trains,  except  that  the  passenger 
must  assume  the  usual  ordinary  risks  arising 
from  and  incident  to  that  method  of  travel. 
Illinois  Cent.  R.  Co.  v.  Axley,  47  111.  App.  307. 
See  supra,  this  title,  What  Persons  Should  be 
Considered  Passengers. 

Free  Passengers.  —  In  Philadelphia,  etc.,  R. 
Co.  v.  Derby,  14  How.  (U.  S  )  486,  the  plaintiff 
was  traveling  gratuitously  on    a  passenger 
train,  and  was  injured.    The  court  said,  in 
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I  3)  Duty  to  Furnish  Seat.  —  It  is  the  duty  of  a  carrier  to  furnish  seats  to  its 
passengers. 1 

(4)  Injuries  Caused  by  Collision  —  (a)  In  General.  —  Where  an  injury  is 
inflicted  upon  a  passenger  by  reason  of  a  collision  caused  by  the  negligence  of 
the  carrier,  he  is  entitled  to  compensation  in  damages.8 


regard  t<>  ihc  degree  of  care  that  should  be  ex- 
ercised by  carriers  of  passengers,  that  "  when 
carriers  undertake  to  convey  persons  by  the 
powerful  but  dangerous  agency  of  steam, 
public  policy  and  safety  require  that  they 
be  held  to  the  greatest  possible  care  and  dili- 
gence." 

A  similar  case  was  that  of  The  Steamboat 
New  World  v.  King,  16  How.  (U.  S.)  469, 
where  a  passenger  carried  free  on  the  steamer 
was  injured  by  the  explosion  of  a  boiler.  Re- 
ferring  to  the  rule  laid  down  in  the  prior  case, 
the  court  said:  "  We  desire  to  be  understood  to 
reaffirm  that  doctrine,  as  resting  not  only  on 
public  policy,  but  on  sound  principles  of  law." 
See  also  New  York  Cent.  R.  Co.  v.  Lockwood, 
17  Wall.  (U.  S.)  357. 

Non-existence  of  Relation  of  Carrier  and  Passen- 
ger—  Iowa  Statute.  —  In  Way  v.  Chicago,  etc., 
R.  Co.,  73  Iowa  463,  34  Am.  &  Eng.  R.  Cas. 
286,  it  was  held,  Adams,  C.  J.,  dissenting,  that 
in  an  action  for  damages  for  personal  injuries 
under  a  statute  giving  a  right  of  action  to 
persons  injured  while  upon  railroad  trains, 
although  the  relation  of  carrier  and  passenger 
did  not  exist,  if  the  injury  was  caused  by  the 
gross  negligence  of  the  company's  servants, 
the  company  is  liable  to  a  person  who  was  in- 
jured while  in  the  caboose  of  a  freight  train, 
without  the  knowledge  of  the  engineer  or 
brakeman,  if  they  knew  or  had  reason  to  be- 
lieve that  the  caboose  was  occupied,  and  never- 
theless moved  the  train  recklessly  or  negli- 
gently, without  regard  to  the  safety  of  those 
who  might  be  in  the  caboose,  and  in  such  a 
manner  that  injury  to  them  might  reasonably 
be  expected  as  the  direct  consequence  thereof. 

Train  Not  Operated  for  Purpose  of  Carrying  Pass- 
engers. —  Though  a  train  is  not  operated  for  the 
purpose  of  carrying  passengers,  yet  if  those  in 
charge  thereof  assume  to  carry  a  person  there- 
on, and  he  thereupon  gets  on  at  their  invitation 
and  direction,  it  cannot  be  said,  as  a  matter  of 
law,  that  they  were  not  bound  to  operate  the 
same  in  any  other  than  the  "  usual  and 
ordinary  manner  for  the  conveyance  of  stock." 
Under  such  circumstances,  they  are  bound  to 
operate  the  train  in  such  manner  as  due  care 
and  caution  would  suggest  for  the  safety  of  the 
passenger.  Lake  Shore,  etc.,  R.  Co.  v.  Brown, 
123  111.  162,  5  Am.  St.  Rep.  510. 

1.  Duty  to  Furnish  Seat.  — St.  Louis,  etc.,  R. 
Co.  v.  Leigh,  45  Ark.  368,  55  Am.  Rep.  558; 
Louisville,  etc.,  R.  Co.  v.  Kelly,  92  Ind.  371,  47 
Am.  Rep.  T49;  Hardenbergh  v.  St.  Paul,  etc.,  R. 
Co.,  39  Minn.  3,  12  Am.  St.  Rep.  610;  Louisville, 
etc.,  R.  Co.  v.  Patterson,  69  Miss.  421 ;  Thorpe  v. 
New  York  Cent.,  etc.,  R.  Co.  76  N.  Y.  402,  32 
Am.  Rep.  325;  Memphis,  etc.,  R.  Co.  v.  Benson, 
85  Tenn.  627,  4  Am.  St.  Rep.  776;  Bass  v.  Chi- 
cago, etc.,  R.  Co.,  36  Wis.  450,  17  Am.  Rep.  495. 
See  also  Camden,  etc.,  R.  Co.  v.  Hoosey,  99  Pa. 
St.  492. 

"  There  can  be  no  doubt  that  a  passenger  on 
a  railroad  who  exhibits  his  ticket  and  demands 


a  seat  has  a  right  to  have  that  demand  com- 
plied with  prior  to  the  surrender  of  that  which 
constitutes,  in  the  very  nature  of  the  case,  the 
best  evidence  of  his  contract  with  the  company 
for  safe  and  comfortable  transportation.  But 
it  is  equally  true  that  he  must  adhere  to  and 
rely  on  that  contract,  or,  if  there  be  a  non- 
compliance with  its  terms  in  any  reasonable 
and  essential  particular  on  the  part  of  the  com- 
pany, he  must  abandon  the  contract  and  quit 
the  train  so  soon  as  suitable  opportunity 
offers."  Davis  v.  Kansas  City,  etc.,  R.  Co., 
53  Mo.  317,  14  Am.  Rep.  457. 

Unless  a  Sudden  and  Unusual  Influx  of  Passen- 
gers renders  it  impracticable,  the  conductor  of 
a  passenger  train  must  provide  a  seat  for  a 
ticket  holder  in  the  car  in  which  his  ticket  en- 
titles him  to  ride,  and  to  do  this  must,  if  neces- 
sary, limit  passengers  to  single  seats.  Louis- 
ville, etc.,  R.  Co.  v.  Patterson,  69  Miss.  421. 

Where  All  the  Seats  in  One  of  Two  Passenger 
Cars  are  Already  Filled  with  passengers,  another 
passenger  has  no  right  to  demand  a  seat  in 
that  particular  car,  and  to  refuse  to  pay  his 
fare  or  deliver  his  ticket  unless  furnished  a 
seat  in  such  car;  and  if  he  refuses,  under  such 
circumstances,  to  deliver  his  ticket  or  pay  his 
fare,  the  persons  in  charge  of  the  train.may 
rightfully  eject  him  therefrom.  Pittsburgh, 
etc.,  R.  Co.  v.  Van  Houten,  48  Ind.  90. 

Refusal  to  Pay  Fare  upon  Failure  to  Furnish 
Seat. —  In  Hardenbergh  v.  St.  Paul,  etc.,  R. 
Co.  39  Minn.  3,  12  Am.  St.  Rep.  610,  the  plain- 
tiff, at  M.,  desiring  to  go  to  W.,  entered  one 
of  the  defendant's  regular  passenger  trains 
about  to  start  for  the  latter  place.  Before  he 
learned  that  he  could  get  no  seat  the  train  was 
going  at  a  high  rate  of  speed.  He  asked  the 
conductor  to  provide  him  a  seat,  but  the  con- 
ductor refused.  On  his  fare  being  demanded, 
the  plaintiff  offered  to  pay  it  if  a  seat  were  pro- 
vided him,  but  refused  to  pay  it  unless  a  seat 
were  provided.  It  was  held  that  the  plaintiff 
had  a  right  so  to  refuse  to  pay  the  fare,  and 
he  did  not  thereby  become  a  trespasser  on  the 
train;  for  a  passenger  has  a  right  to  be  pro- 
vided with  a  seat.  See  infra,  this  title,  Ejec- 
tion of  Passengers. 

For  a  Full  Discussion  of  the  duty  of  a  carrier 
to  furnish  proper  accommodations,  see  supra, 
this  section,  With  Respect  to  Appliances  —  Run- 
ning Appliances.  See  also  infra,  this  title,  Ejec- 
tion of  Passengers. 

2.  Collision  —  United 
etc.,  R.  Co.  v.  Arms,  91 
Kelly,  108  U.  S.  288,  11 
104. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Faylor, 
126  Ind.  126. 

Kenttuky.  —  Louisville  Southern  R.  Co.  v. 
Minogue,  90  Ky.  369,  29  Am.  St.  Rep.  37S; 
Louisville,  etc.,  R.  Co.  v.  Long,  94  Ky.  410. 

New  York.  — Mars  v.  Delaware,  etc..  Canal 
Co.,  54  Hun(N.  Y.)625;  Truex  v.  Erie  R.  Co., 
4  Lans.  (N.  Y.)  198. 
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Crossing  of  Two  Roads.  —  Where  trains  move  upon  intersecting  lines  of  railroad, 
the  persons  in  control  of  each  must  exercise  a  proper  lookout  for  the  approach 
of  another  train,  and  must  also  have  their  own  train  under  proper  control  so 
that  it  can  be  stopped  promptly.1 

(b)  Concurrent  Negligence  of  Two  Carriers.  —  Although  there  is  some  conflict 
of  opinion  upon  this  point,  the  courts  of  England  and  of  Pennsylvania  holding 
that  an  action  will  not  lie  against  a  carrier  other  than  the  one  with  which  the 
passenger  has  contracted  for  carriage,2  the  better  rule,  and  that  more  currently 


Pennsylvania.  —  Bunting  v.  Hogsett,  139  Pa. 
St.  363,  23  Am.  St.  Rep.  192,  48  Am.  &  Eng. 
R.  Cas.  87. 

Texas.  —  International,  etc.,  R.  Co.  v.  Gray, 
65  Tex.  32,  27  Am.  &  Eng.  R.  Cas.  318.  See 
infra,  this  title,  Damages  ;  Evidence  —  Admissi- 
bility. 

Effect  of  Statute.  —  In  Lake  Shore,  etc.,  R. 
Co.  v.  Cincinnati,  etc.,  R.  Co.,  30  Ohio  St.  604, 
the  Ohio  Act  of  March  24,  i860,  1  Swan  &  C. 
2724,  entitled  "  An  Act  to  Prevent  Collision  on 
Railroads  within  the  State  of  Ohio,"  is  held  to 
be  a  valid  exercise  of  the  power  of  prescribing 
reasonable  regulations  to  prevent  collisions  at 
railroad  crossings. 

In  Louisville,  etc.,  R.  Co.  v.  Burke,  6Coldw. 
(Tenn.)  45,  it  is  held  that  companies  are  re- 
sponsible for  accidents  or  collisions  on  their 
roads  unless  they  can  show  that  the  precautions 
prescribed  by  sections  1167  and  1168  of  the 
Code  of  Tennessee  were  complied  with. 

1.  Crossing  of  Two  Roads.  —  Graham  v.  Great 
Western  R.  Co.,  41  U.  C.  Q.  B.  324;  Kansas 
City,  etc.,  R.  Co.  v.  Stoner,  51  Fed.  Rep.  649, 
52  Am.  &  Eng.  R.  Cas.  462;  West  Chicago 
St.  R.  Co.  v.  Martin,  47  111.  App.  610;  Pitts- 
burgh, etc.,  R.  Co.  v.  Spencer,  98  Ind.  186,  21 
Am.  &  Eng.  R.  Cas.  478;  Kellow  v.  Central 
Iowa  R.  Co.,  68  Iowa  470,  56  Am.  Rep.  858,  21 
Am.  &  Eng.  R.  Cas.  485;  Pratt  v.  Chicago, 
etc.,  R.  Co.,  38  Minn.  455. 

2.  English  Rule.  —  The  leading  English  case 
denying  the  right  of  action  in  such  cases  is 
Thorogood  v.  Bryan,  8  C.  B.  131,  65  E.  C.  L. 
131.  In  this  case  the  injury  complained  of  was 
caused  by  the  collision  of  two  rival  omnibuses, 
occasioned  by  the  mutual  negligence  of  the 
drivers.  It  was  said  by  Maule,  J. :  "  Although  I 
at  one  time  entertained  a  contrary  impression, 
upon  further  consideration  I  incline  to  think 
that,  for  this  purpose,  the  deceased  must  be  con- 
sidered as  identified  with  the  driver  of  the  omni- 
bus in  which  he  voluntarily  became  a  passenger, 
and  that  the  negligence  of  the  driver  was  the 
negligence  of  the  deceased.  If  the  deceased 
himself  had  been  driving,  the  case  would  have 
been  quite  free  from  doubt.  So  there  could  have 
been  no  doubt  had  the  driver  been  employed 
to  drive  him,  and  no  one  else.  On  the  part  of 
the  plaintiff,  it  is  suggested  that  a  passenger  in 
a  public  conveyance  has  no  control  over  the 
driver;  but  I  think  that  cannot,  with  propriety, 
be  said.  He  selects  the  conveyance.  He  enters 
into  a  contract  with  the  owner,  whom,  by  his 
servant  the  driver,  he  employs  to  drive  him. 
If  he  is  dissatisfied  with  the  mode  of  convey- 
ance, he  is  not  obliged  to  avail  himself  of  it. 
According  to  the  terms  of  his  contract,  he  un- 
questionably has  a  remedy  for  any  negligence 
on  the  part  of  the  person  with  whom  he  con- 
tracts for  the  journey."    Consequently,  it  was 
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held  that  the  proprietors  of  the  other  omnibus 
were  not  liable. 

In  Armstrong  v.  Lancashire,  etc.,  R.  Co.,  L. 
R.  10  Exch.  47,  Pollock,  B.,  in  referring  to 
Thorogood  v.  Bryan,  8  C.  B.  131,  65  E.  C.  L. 
131,  said:  "  The  only  difficulty  in  it  arises  from 
the  use  of  the  word  '  identified  '  in  the  judg- 
ment. If  it  is  to  be  taken  that  by  the  word 
'  identified  '  is  meant  that  the  plaintiff,  by  some 
conduct  of  his  own,  as  by  selecting  the  omni- 
bus in  which  he  was  traveling,  has  acted  so  as 
to  make  the  driver  his  agent,  this  would  sound 
like  a  strange  proposition,  which  could  not  be 
entirely  sustained;  but  what  I  understand  it 
to  mean  is  that  the  plaintiff,  for  the  purpose 
of  the  action,  must  be  taken  to  be  in  the  same 
position  as  the  owner  of  the  omnibus  or  his 
driver.  This  is  illustrated  by  the  case  of  Waite 
v.  North  Eastern  R.  Co.,  El.  Bl.  &  El.  719,  96 
E.  C.  L.  719,  where  it  was  held  that  a  child, 
with  regard  to  contributory  negligence,  was 
identified  with  its  grandmother,  who  accom- 
panied it,  though  it  was  impossible  to  say  that 
there  was  any  selection  of  the  companion  or 
any  act  of  volition  on  the  part  of  the  child." 

English  Criticism  of  Thorogood  v.  Bryan.  — 
Thorogood  v.  Bryan,  8  C.  B.  131,  65  E.  C.  L. 
131,  has  not  escaped  criticism  in  the  Eng- 
lish courts.  In  the  Court  of  Admiralty  it 
has  been  openly  disregarded.  Thus,  Dr. 
Lushington,  the  judge  of  the  High  Court  of 
Admiralty,  in  speaking  of  that  case,  said: 
"  With  due  respect  to  the  judges  who  decided 
that  case,  I  do  not  consider  that  it  is  necessary 
for  me  to  dissect  the  judgment,  but  I  decline 
to  be  bound  by  it,  because  it  is  a  single  case, 
because  I  know,  upon  inquiry,  that  it  has  been 
doubted  by  high  authority,  because  it  appears 
to  me  not  reconcilable  with  other  principles 
laid  down  at  common  law,  and  lastly,  because 
it  is  directly  against  Hay  v.  Le  Neve,  2  Shaw's 
Sc.  App.  405,  and  the  ordinary  practice  of  the 
courts  of  admiralty."  The  Milan,  1  Lush.  386. 
In  1  Smith's  L.  Cas.  (4th  ed.)  220,  8th  Am.  ed. 
505,  the  following  comment  is  made  upon  the 
doctrine  as  laid  down  by  the  English  courts:  "  If 
two  drunken  stage-coachmen  were  to  drive 
their  respective  carriages  against  each  other 
and  injure  the  passengers,  each  would  have  to 
bear  the  injury  to  his  own  carriage,  no  doubt; 
but  it  seems  highly  unreasonable  that  each 
set  of  passengers  should,  by  a  fiction,  be 
identified  with  the  coachman  who  drove  them 
so  as  to  be  restricted  for  remedy  to  actions 
against  their  own  driver  or  his  employer. 
This,  nevertheless,  appears  to  be  the  result  of 
the  decision  in  Thorogood  v.  Bryan,  8  C.  B. 
131,  65  E.  C.  L.  131;  but  it  may  be  questioned 
whether  the  reasoning  of  the  court  in  that  case 
is  consistent  with  those  of  Rigby  v.  Hewitt,  5 
Exch.  240,  and  Greenland  v.  Chaplin,  5  Exch. 
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followed,  seems  to  be  that  where  a  passenger  is  injured  by  a  collision  with  the 
conveyance  of  another  carrier,  caused  by  the  concurrent  negligence  of  the  serv- 
ants of  both  parties,  each  carrier  is  severally  liable  to  pay  him  the  full  amount 
of  damage  occasioned  him  by  the  injury,  or  that  a  joint  action  may  be  sus- 
tained against  both.1  Even  in  England  the  rule  seems  to  have  been 
abandoned.* 


243,  or  with  the  series  of  decisions  from  Quar- 
man  v.  Burnett,  6  M.  &  W.  499,  to  Reedie  v. 
London,  etc.,  R.  Co.,  4  Exch.  244.  Why,  in 
this  particular  case,  both  the  wrongdoers 
should  not  be  considered  liable  to  a  person 
free  from  all  blame,  not  answerable  for  the 
acts  of  either  of  them,  and  whom  they  have 
both  injured,  is  a  question  which  seems  to  de- 
serve more  consideration  than  it  received  in 
Thorogood  v.  Bryan."  Cited  with  approval 'in 
Tuff  v.  Warman,  2  C.  B.  N.  S.  740,  89  E.  C.  L. 
740,  by  Williams,  J. 

American  Criticism  of  English  Doctrine.  —  In 
Little  v.  Hackett,  116  U.  S.  366,  Mr.  Justice 
Field,  in  speaking  of  the  decision  in  Thoro- 
good v.  Bryan,  8  C.  B.  131  65  E.  C.  L.  131, 
said  that  it  rests  upon  indefensible  grounds. 
"  The  identification  of  the  passenger  with  the 
negligent  driver  or  the  owner,  without  his  per- 
sonal co-operation  or  encouragement,  is  a 
gratuitous  assumption.  There  is  no  such 
identity.  The  parties  are  not  in  the  same 
position.  The  owner  of  a  public  conveyance 
is  a  carrier,  and  the  driver  or  the  person  man- 
aging it  is  his  servant.  Neither  of  them  is 
the  servant  of  the  passenger,  and  his  asserted 
identity  with  them  is  contradicted  by  the  daily 
experience  of  the  world." 

Pennsylvania  Rule. —  In  Pennsylvania  the 
Supreme  Court  has  adhered  to  the  rule  as  laid 
down  in  Thorogood  v.  Bryan,  8  C.  B.  131,  65 
E.  C.  L.  131.  In  the  case  of  Lockhart  v. 
Lichtenthaler,  46  Pa.  St.  151,  it  is  said:  "  I 
do  not  think,  however,  that  the  rationale  of  the 
principle  that  concurring  negligence  leaves  the 
party  to  look  to  his  own  employee  is  satisfac- 
torily expounded  in  the  opinions  of  the  judges 
in  Thorogood  v.  Bryan,  the  identity  of  the  pass- 
enger with  his  own  vehicle.  I  would  say  the 
reason  for  it  is  that  it  better  accords  with  the 
policy  of  the  law  to  hold  the  carrier  alone  re- 
sponsible in  such  circumstances  as  an  incen- 
tive to  care  and  diligence." 

1.  Preponderant  American  Doctrine.  —  Shear- 
man and  Redfield  on  Negligence,  48;  Wharton 
on  Negligence,  §  395 ;  Thompson  on  Carriers  of 
Passengers,  284. 

United  States.  —  Kansas  City,  etc.,  R.  Co.  v. 
Stoner,  51  Fed.  Rep.  649. 

California.  —  Tompkins  v.  Clay  St.  R.  Co., 
66  Cal.  163. 

Indiana.  — Pittsburgh,  etc.,  R.  Co.  v.  Spen- 
cer, 98  Ind.  186. 

Kentucky.  —  Danville,  etc.,  Turnpike  Road 
Co.  v.  Stewart,  2  Mete.  (Ky.)  119;  Louisville, 
etc.,  R.  Co.  v.  Case,  9  Bush  (Ky.)  728. 

Michigan. — Cuddy  v.  Horn,  46  Mich.  596, 
41  Am.  Rep.  178. 

Minnesota. — Flaherty  v.  Minneapolis,  etc., 
R.  Co.,  39  Minn.  328,  12  Am.  St.  Rep.  654. 

New  Jersey.  —  Bennett  v.  New  Jersey  R., 
etc.,  Co.,  36  N.  J.  L.  225,  13  Am.  Rep.  435; 
New  York,  etc.,  R.  Co.  v.  Steinbrenner,  47  N. 
J.  L.  161,  54  Am.  Rep.  126. 


New  York. — Chapman  v.  New  Haven  R. 
Co.,  19  N.  Y.  341,  75  Am.  Dec.  344;  Colegrove 
v.  New  York,  etc.,  R.  Co.,  20  N.  Y.  492,  75  Am. 
Dec.  418;  Brown  v.  New  York  Cent.  R.  Co., 
32  N.  Y.  597,  88  Am.  Dec.  353;  Webster  v. 
Hudson  River  R.  Co.,  38  N.  Y.  260;  Dyer  v. 
Erie  R.  Co.,  71  N.  Y.  228. 

Ohio.  — Covington  Transfer  Co.  v.  Kelly,  36 
Ohio  St.  86. 

Wisconsin.  —  Prideaux  v.  Mineral  Point,  43 
Wis.  513. 

In  Wabash,  etc.,  R.  Co.  v.  Shacklet,  105  111. 
364,  44  Am.  Rep.  791,  12  Am.  &  Eng.  R.  Cas. 
166,  Mr.  Justice  Mulkey  said:  "  The  courts  of 
England  and  of  Pennsylvania,  and  possibly 
others  to  which  our  attention  has  not  been 
called,  have  answered  this  question  in  the  neg- 
ative, while  the  courts  of  New  York,  New 
Jersey,  and  Kentucky  answer  it  the  other  way. 
Among  the  text  writers,  Shearman  and  Red- 
field,  Wharton,  and  Thompson  all  place  them- 
selves in  line  with  the  latter  courts  in  holding 
the  action  will  lie."  See  also  Little  v.  Hackett, 
116  U.  S.  366. 

Injury  through  Negligence  of  Another  Company. 
—  "A  passenger  who  is  himself  without  fault 
is  entitled  to  recover  for  injuries  inflicted 
through  the  negligence  of  another  railroad 
company  in  running  into  the  train  of  the  com- 
pany that  has  undertaken  to  carry  him,  even 
though  the  latter  company  has  been  guilty  of 
negligence."  Pittsburgh,  etc.,  R.  Co.  v.  Spen- 
cer, 98  Ind.  186.  See  also  The  Steamer  New 
Philadelphia,  I  Black  (U.  S.)  62;  Albion  v. 
Hetrick,  90  Ind.  545,  46  Am.  Rep.  230;  Dan- 
ville, 'etc..  Turnpike  Road  Co.  v.  Stewart,  2 
Mete.  (Ky.)  119;  Bennett  v.  New  Jersey  R.,  etc., 
Co.,  36  N.  J.  L.  225,  13  Am.  Rep.  435;  Chap- 
man v.  New  Haven  R.  Co.,  19  N.  Y.  341,  75  Am. 
Dec.  344;  Barrett  v.  Third  Ave.  R.  Co.,  45  N.  Y. 
628;  Wylde  v.  Northern  R.  Co.,  53  N.  Y.  156; 
Robinson  v.  New  York  Cent.,  etc.,  R.  Co.,  66 
N.  Y.  11,  23  Am.  Rep.  1. 

Joint  and  Several  Liability  of  Both  Carriers.  — 
In  Kansas  City,  etc.,  R.  Co.  v.  Stoner,  49  Fed. 
Rep.  209,  4  U.  S.  App.  109,  it  is  held  that  if  the 
negligence  of  two  railroads  concur  in  produc- 
ing a  collision  and  endangering  a  passenger, 
where  their  tracks  cross,  each  company  is 
liable  for  the  full  damages.  They  are  both 
bound  to  the  same  degree  of  care,  and  hence 
it  is  proper  for  the  court  to  refuse  an  instruc- 
tion at  the  instance  of  one  defining  the  duty  of 
the  other  in  approaching  the  crossing  and 
making  it  liable  if  it  fails  to  discharge  the 
duty. 

2,  Thorogood  v.  Bryan   Overruled.  —  I  n  The 

Bernina,  12  Prob.  Div.  58,  a  collision  having 
occurred  through  the  fault  of  both  vessels,  two 
persons  on  board  of  one  of  them  —  an  engineer 
and  a  passenger — who  had  nothing  to  do  with 
the  navigation  were  drowned,  and  it  was  held 
by  the  Court  of  Appeal,  per  Lord  Esher,  M. 
R.,  Lindley  and  Lopes,  JJ.,  reversing  the 
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(c)  Collisions  with  Cattle.  —  The  duty  of  a  company  to  exercise  every  reason- 
able precaution  to  prevent  injury  to  passengers  requires  of  employees  in 
■charge  of  trains  faithful  watchfulness  to  prevent  accidents  by  collisions  with 
cattle,  and  requires  the  company  to  keep  a  clear  right  of  way  to  afford  them 
the  facility  of  performing  that  duty;  if  these  or  other  precautions  are  insuffi- 
cient to  guard  against  that  danger,  and  a  fence  will  render  the  track  safe  from 
the  intrusion  of  cattle,  the  company's  obligation  demands  the  more  effective 
precaution.1 

(5)  Rate  of  Speed.  —  A  high  rate  of  speed  has  always  been  a  great  desidera- 
tum, and  engineering  skill  has  been  taxed  to  the  utmost  to  attain  it.  Accord- 
ingly, the  reasonable  and  established  rule  on  this  subject  seems  to  be  that  no 
conceivable  rate  of  speed  consistent  with  the  safety  of  passengers  is  per  se 
negligence.3 


decision  of  Butt,  J.,  and  overruling  the  cases 
of  Thorogood  v.  Bryan,  8  C.  B.  131,  65  E.  C. 
L.  131,  and  Armstrong  v.  Lancashire,  etc.,  R. 
Co.,  L.  R.  10  Exch.  47,  that  the  deceased  per- 
sons were  not  to  be  deemed  to  be  identified 
with  those  in  charge  of  the  vessel  on  board  of 
which  they  were  so  as  to  debar  their  personal 
representatives  from  maintaining  an  action  of 
negligence  against  the  owners  of  the  other 
vessel.  In  his  opinion  Lord  Esher  mentions 
rthe  fact  that,  through  the  kindness  of  Baron 
Parke's  grandson,  he  had  been  allowed  to  see 
the  volume  in  which  Thorogood  v.  Bryan,  8  C. 
B.  131,  65  E.  C.  L.  131,  was  reported  in  Baron 
Parke's  own  library,  and  that  against  the  case 
was  written  "Quaere,"  and  also  "  See  the  note 
in  Smith's  Leading  Cases." 

1.  Stray  Cows.  —  Fordyce  v.  Jackson,  56  Ark. 
594;  Card  v.  New  York,  etc.,  R.  Co.,  50  Barb. 
(N.  Y.)  39;  Wright  v.  Pennsylvania  R.  Co.,  3 
Pittsb.  (Pa.)  116;  Sullivan  v.  Philadelphia, 
etc.,  R.  Co.,  30  Pa.  St.  234,  72  Am.  Dec.  698. 
See  the  titles  Fences;  Railroads. 

Illustrations.  —  A  train  in  which  the  plaintiff 
was  a  passenger  was  thrown  from  the  track  by 
running  on  a  cow  at  a  station.  It  appeared 
that  cows  were  in  the  habit  of  resorting  there, 
being  attracted  by  corn  scattered  on  the 
ground,  and  that  there  was  no  watchman 
about  the  station.  This  was  held  inexcusable 
negligence,  making  the  company  liable  for  an 
injury  so  received.  Chicago,  etc.,  R.  Co.  v. 
JVlcAra,  52  111.  296. 

The  plaintiff  was  injured  by  the  train  carry- 
ing him  colliding  with  a  cow.  She  was  seen, 
or  might  have  been  seen,  for  a  long  distance, 
■very  near  the  track,  and  so  situated  that  she 
■  could  escape  only  by  crossing  the  track;  but 
the  train  was  run  on  without  any  effort  to 
•slacken  the  speed  or  prevent  a  collision.  This 
was  held  sufficient  proof  of  negligence  to 
justify  a  submission  of  the  case  to  the  jury, 
and  it  was  error  to  grant  a  nonsuit.  Brown 
■•v.  New  York  Cent.  R.  Co.,  34  N.  Y.  404. 

In  Bowen  v.  New  York  Cent.  R.  Co.,  18  N. 
Y.  408,  72  Am.  Dec.  529,  as  a  train  of  the  de- 
fendant's company  was  passing  a  certain  sta- 
tion the  engine  struck  a  cow  which  had 
strayed  upon  the  track,  killing  the  cow  and 
dragging  her  body  about  one  hundred  feet, 
where  it  was  left  by  the  side  of  the  track.  At 
that  point  the  rear  truck  of  the  rear  car,  in 
which  the  plaintiff  was  riding,  was  thrown  off 
the  track,  and  the  car,  after  running  on  in  this 
condition  some  ninety  rods,  became  detached 
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from  the  train  and  was  turned  over  and  thrown 
down  a  descent  of  five  or  six  feet,  and  badly 
broken.  There  was  nothing  to  prevent  cattle 
passing  from  the  highway  to  the  place  where 
the  engine  came  in  contact  with  the  cow.  It 
was  held  that  the  company  was  liable. 

Trespassing  Cattle.  —  A  passenger  sustained 
injuries  by  the  collision  of  a  train  with  cattle 
which  were  trespassing  from  adjoining  lands 
and  had  come  on  the  line  at  a  private  level 
crossing  through  an  open  gate.  Other  private 
crossings  and  a  public  crossing  were  within 
three  hundred  yards;  and  the  train,  when  ap- 
proaching, could  not  be  seen  at  a  distance 
of  more  than  twenty  perches  from  the  place 
where  the  accident  occurred.  Evidence  was 
given  that  the  gate  had  been  left  unlocked  on 
previous  occasions,  and  that  the  post  to  which 
it  should  be  locked  was  loose  at  the  time  of 
the  accident.  It  was  held  that  there  was  evi- 
dence of  negligence  on  the  part  of  the  com- 
pany. Patchell  v.  Irish  North  Western  R. 
Co.,  6  Ir.  R.  C.  L.  117. 

Duty  of  Engineer.  —  An  engineer  is  also  re- 
quired, "  on  perceiving  any  obstruction  on  the 
track"  of  the  road,  to  "  use  all  means  within 
his  power,  known  to  skilful  engineers,"  in  order 
to  stop  the  train;  but  this  duty  is  not  abso- 
lute, and  does  not  require  that  the  peril  of  pass- 
engers shall  be  increased  when  the  obstruc- 
tion is  not  perceived  until  too  late  to  stop  the 
train  with  safety,  though  there  may  have  been 
antecedent  negligence  and  consequent  liability 
incurred  by  the  failure  to  keep  a  proper  look- 
out, whereby  the  obstruction  might  have  been 
sooner  discovered.  East  Tennessee,  etc.,  R. 
Co.  v.  Deaver,  79  Ala.  216. 

"  The  engineer,  while  attending  to  the  other 
wants  of  his  train,  must  be  constantly  on  the 
lookout  for  obstructions,  and  he  meets  this 
requirement  when  he  bestows  on  the  service 
that  steady,  regular  care  and  watchfulness 
which  his  other  duties  allow  a  very  careful 
and  prudent  person  to  give  to  it."  East 
Tennessee,  etc.,  R.  Co.  v.  Bayliss,  75  Ala.  466. 

Hut  he  is  not  required  to  reverse  his  engine 
in  order  to  prevent  a  collision  with  an  animal 
upon  the  track  if  the  rate  of  speed  is  such  that 
to  do  so  would  endanger  the  lives  of  the  pass- 
engers. Nashville,  etc.,  R.  Co.  v.  Troxlee, 
1  Lea  (Tenn.)  520.  See  also  Rowtin  v.  Louis- 
ville, etc.,  R.  Co.  (Tenn.)  MS.,  decided  Nov. 
13,  1875,  and  cited  in  the  above  case. 

2.  Rate  of  Speed.  —  Houston  v.  Yicksburg, 
etc.,  R.  Co.,  39  La.  Ann.  796,  34  Am.  &  Eng.  R. 
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/.  Duty  with  Regard  to  Passengers  Taken  Sick  during  Transit. — 
Where  an  unattended  passenger,  after  entering  upon  a  journey,  becomes  siclc 
and  unconscious  or  insane,  it  is  the  duty  of  the  carrier  to  remove  him  and 
leave  him  until  he  is  in  a  fit  condition  to  resume  his  journey,  or  until  he  shall 
obtain  the  assistance  necessary  to  take  care  of  him  to  the  end  of  his  journey.1 

V.  Ejection  of  Passengers  —  1.  Failure  or  Refusal  to  Procure  Ticket  or  Pay 
Fare—  a.  In'  General.  —  A  carrier  may  eject  from  its  vehicle  of  carriage  a 
person  who  has  no  ticket  and  who  refuses  or  fails  to  pay  fare  when  demanded.* 


Cas.  76.  See  also,  to  like  effect,  East  Tennessee, 
etc.,  R.  Co.  v.  Deaver,  79  Ala.  216;  Chicago, 
etc.,  R.  Co.  v.  Lee,  68  111.  576;  McKonkey  v. 
Chicago,  etc.,  R.  Co.,  40  Iowa  205;  Grows  v. 
Maine  Cent.  R.  Co.,  67  Me.  100;  Maher  v.  At- 
lantic, etc.,  R.  Co.,  64  Mo.  267 ;  Telfer  v.  North- 
ern R.  Co.,  30  N.  J.  L.  188;  Young  v.  Hanni- 
bal, etc.,  R.  Co.,  79  Mo.  336,  19  Am.  &  Eng.  R. 
Cas.  512. 

Compatibility  of  Velocity  with  Safety.  —  It  is  a 

duty  which  a  company  owes  to  the  public  to 
make  velocity  of  locomotion  compatible  with 
safety,  so  far  as  that  can  be  effected  by  pru- 
dence and  skill;  but  the  responsibility  of  a 
company  for  damages  arising  from  the  too 
great  locomotion  of  its  train  will  not  be  ex- 
tended so  as  to  allow  a  recovery  of  vindictive 
damages  to  others  than  those  who  are  person- 
ally the  victims  of  the  misconduct  of  the  serv- 
ants of  the  company.  Black  v.  Carrollton  R. 
Co.,  10  La.  Ann.  33,  63  Am.  Dec.  586. 

Special  Train.  —  A  railroad  company  has  the 
right  to  run  special  trains  at  such  times,  on 
such  terms,  and  at  such  increased  rates  of 
speed  within  the  limit  of  prudence  and  safety 
to  its  passengers,  as  the  interest  or  con- 
venience of  its  business  may  require,  and 
hence  a  charge  of  the  court  is  erroneous  which 
assumes  or  implies  that  the  running  of  trains 
off  schedule  time  or  at  increased  rates  of  speed 
is  per  se  negligence.  East  Tennessee,  etc.,  R. 
Co.  v.  Winters,  85  Tenn.  240. 

Conditions  by  Which  Rate  of  Speed  is  to  be 
Judged.  —  In  Chicago,  etc.,  R.  Co.  v.  Lewis, 
145  111.  67,  it  was  held  that  while  a  high  rate 
of  speed  is  not  per  se  negligence,  if  the  condi- 
tions of  the  railway  and  the  machinery  em- 
ployed will  permit  of  it  without  increasing  the 
peril  of  a  passenger,  yet  in  determining  as  to 
whether  or  not  a  certain  rate  of  speed  main- 
tained is,  in  effect,  a  negligent  operation  of  the 
road,  the  character  of  the  road,  its  grades  and 
curves,  and  various  other  conditions  necessa- 
rily affecting  the  question  of  safety  must  be 
taken  into  consideration.  See  also  Indianap- 
olis, etc.,  R.  Co.  v.  Hall,  106  111.  371. 

1.  Illness  of  Passenger.  —  Atchison,  etc.,  R. 
Co.  v.  Webber,  33  Kan.  543.  In  this  case,  the 
court,  quoting  the  language  of  the  lower  court, 
said:  "Of  course  the  carrier  is  not  required 
to  keep  hospitals  or  nurses  for  sick  or  insane 
passengers,  but  when  a  passenger  is  found  by 
the  carrier  to  be  in  such  a  helpless  condition, 
it  is  the  duty  of  the  carrier  to  exercise  the 
reasonable  and  necessary  offices  of  humanity 
toward  him  until  some  suitable  provision  may 
be  made." 

See,  for  a  case  of  a  company  being  held 
liable  for  not  properly  caring  for,  and,  in  fact, 
misusing  an  ill  passenger,  Smith  v.  British, 
etc.,  Steam  Packet  Co.,  86  N.  Y.  408.  See 


supra,  this  title,  What  Persons  Should  be  Con- 
sidered Passengers;  Obligation  to  Receive  for- 
Carriage — Feeble  and  Infirm  Persons — Necessity 
of  Attendant. 

2.  Failure  or  Refusal  to  Pay  Fare  —  United 
States.  —  Brown  v.  Memphis,  etc.,  R.  Co.,  4 
Fed.  Rep.  37. 

Illinois.  —  Terre  Haute,  etc.,  R.  Co.  v.  Van- 
atta,  21  111.  188,  74  Am.  Dec.  96;  Ohio,  etc.,  R.. 
Co.  v.  Muhling,  30  111.  9,  81  Am.  Dec.  336; 
Illinois  Cent.  R.  Co.  v.  Whittemore,  43  111. 
420,  92  Am.  Dec.  138. 

Indiana. — Toledo,  etc.,  R.  Co.  v.  Wright, 
68  Ind.  586,  34  Am.  Rep.  277;  Columbus,  etc., 
R  Co.  v.  Powell,  40  Ind.  37;  Indianapolis, 
etc.,  R.  Co.  v.  Rinard,  46  Ind.  293. 

Iowa. —  Hoffbauer  v.  Delhi,  etc.,  R.  Co.,  52- 
Iowa  342,  35  Am.  Rep.  278;  Haley  v.  Chicago, 
etc.,  R.  Co.,  21  Iowa  15. 

Maryland.  —  McClure  v.  Philadelphia,  etc., 
R.  Co.,  34  Md.  532,  6  Am.  Rep.  345. 

Massachusetts.  — O'Brien  v.  Boston,  etc.,  R. 
Co.,  15  Gray  (Mass.)  20,  77  Am.  Dec.  347. 

Michigan .  —  Lake  Shore,  etc.,  R.  Co.  v. 
Pierce,  47  Mich.  277,  3  Am.  &  Eng.  R.  Cas. 
340;  Great  Western  R.  Co.  v.  Miller,  19  Mich. 
305- 

Alissouri.  — Shular  v.  St.  Louis,  etc.,  R.  Co., 
92  Mo.  339,  28  Am.  &  Eng.  R.  Cas.  186;  Lillis 
v.  St.  Louis,  etc.,  R.  Co.,  64  Mo.  464,  27  Am. 
Rep.  255. 

New  Jersey.  —  Jardine  v.  Cornell,  50  N.  J. 
L.  485;  Petrie  v.  Pennsylvania  R.  Co.,  42  N. 
J.  L.  449. 

New  York.  —  Hibbard  v.  New  York,  etc.,  R. 
Co.,  15  N.  Y.  455;  Northern  R.  Co.  v.  Page,  22 
Barb.  (N.  Y.)  130. 

North  Carolina.  —  Clark  v.  Wilmington, 
etc.,  R.  Co.,  91  N.  Car.  512,  49  Am.  Rep.  647, 
18  Am.  &  Eng.  R.  Cas.  366. 

South  Carolina.  —  Moore  v.  Columbia,  etc., 
R.  Co.,  38  S.  Car.  1. 

Texas. — Breen  v.  Texas,  etc.,  R.  Co.,  50 
Tex.  43. 

West  Virginia.  —  McKay  v.  Ohio  River  R. 
Co.,  34  W.  Va.  65,  26  Am.  St.  Rep.  913,  44 
Am.  &  Eng.  R.  Cas.  395. 

The  question  of  expulsion  of  passengers  is 
also  treated  in  the  sections  of  this  title,  infra. 
Matters  of  Defense — Contributory  Negligence; 
Damages;  and,  supra,  Duties  and  Liabilities  — 
Duty  to  Protect  Passengers. 

Some  of  the  topics  alluded  to  in  this  section 
will  be  found  fully  discussed  under  the  title 
Tickets  and  Fares,  where  they  more  appro- 
priately fall. 

In  Texas,  etc.,  R.  Co.  v.  Bond,  62  Tex.  442, 
50  Am.  Rep.  532,  21  Am.  &  Eng.  R.  Cas.  413, 
it  was  held  that  a  conductor  cannot  act  on  the 
assumption  that  the  passenger's  refusal  to  pay 
the  amount  of  fare  demanded  is  absolute  and 
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For  Nonpayment  of  Fare  of  Child.  —  A  passenger  is  responsible  for  the  fare  of  a 
child  under  his  charge  ;  and  upon  the  refusal  to  pay  the  same  may  be  rightfully 
ejected,  although  he  has  paid  his  own  fare.1 

b.  Extra  Fare  When  Paid  ox  Train.  —  The  authorities  generally 
recognize  as  a  reasonable  regulation  the  rule  of  a  railroad  company  to  charge 
additional  fare  for  carriage  when  it  is  paid  on  the  train.8 

When  Amount  Greater  than  Company  Authorized  to  Charge.  —  Where,  however,  the 
regulation  provides  for  the  collection  of  a  greater  amount  when  paid  on  the 
train  than  is  within  the  limits  of  the  road's  authority,  it  is  not  necessary  for 
the  passenger,  in  order  to  remain  on  the  train,  to  tender  more  than  the  ticket 
rate,  although  the  ticket  rate  may  be  less  than  the  road  was  authorized  in 
charging,  and  if  he  is  ejected  for  refusing  to  pay  the  unauthorized  fare  he  may 
recover  damages  therefor.3 

When  No  Opportunity  Afforded  Passenger  to  Purchase  Ticket.  —  There  is  some  little  dis- 
cord among  the  authorities  as  to  whether  the  railroad  can  justly  demand  more 
than  the  regular  fare  when  the  passenger's  failure  to  be  provided  with  a 
ticket  is  due  to  his  having  been  deprived  of  an  opportunity  of  purchasing  one 
before  entering  the  train,  by  the  failure  of  the  road  to  keep  open  its  ticket 
office.  The  decided  current  of  authority  recognizes  the  duty  of  the  company 
to  keep  its  office  open  for  a  reasonable  time  before  the  departure  of  the  train 
that  passengers  may  purchase  tickets,  and  where  this  has  not  been  done  no 
extra  charge  for  the  carriage  of  the  passenger  can  be  made  because  he  has 
no  ticket.4 


wilful,  when  he  labors  under  a  mistake  as  to 
the  amount  due,  but  time  should  be  allowed 
him  to  tender  and  pay  after  steps  have  been 
taken  to  stop  the  train  and  put  him  off,  where 
he  does  not  wilfully  persist  in  the  refusal. 

1.  Nonpayment  by  Passenger  of  Fare  of  Child 
in  His  Charge.  —  Philadelphia,  etc.,  R.  Co.  v. 
Hoeflich,  62  Md.  300,  50  Am.  Rep.  223,  18  Am. 
&  Eng.  R.  Cas.  373;  Beckwith  v.  Cheshire  R. 
Co.,  143  Mass.  68  27  Am.  &  Eng.  R.  Cas.  192. 

2.  Extra  Fare  When  Paid  on  Train  —  Con- 
necticut.—  Crocker  v.  New  London,  etc.,  R. 
Co.,  24  Conn.  249. 

Illinois.  —  St.  Louis,  etc.,  R.  Co.  v.  Dalby, 
19  111.  353;  Chicago,  etc.,  R.  Co.  v.  Brisbane, 
24  111.  App.  463;  St.  Louis,  etc.,  R.  Co.  v. 
South,  43  111.  176,  92  Am.  Dec.  103. 

Indiana.  —  Lake  Erie,  etc.,  R.  Co.  v.  Mays, 
4  Ind.  App.  413;  Jeffersonville  R.  Co.  v. 
Rogers,  38  Ind.  116,  10  Am.  Rep.  103;  Indian- 
apolis, etc.,  R.  Co.  v.  Rinard,  46  Ind.  293. 

Iowa.  —  State  v.  Chovin,  7  Iowa  204. 

Louisiana.  —  McGowen  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co.,  41  La.  Ann.  732,  17 
Am.  St.  Rep.  415,  39  Am.  &  Eng.  R.  Cas.  460. 

Maine.  —  State  v.  Goold,  53  Me.  279. 

Minnesota.  —  Du  Laurans  v.  St.  Paul,  etc., 
R.  Co.,  15  Minn.  49,  2  Am.  Rep.  102. 

New  Hampshire.  —  Hilliard  v.  Goold,  34  N. 
H.  230. 

New  York.  —  Bordeaux  v.  Erie  R.  Co.,  8 
Hun  (N.  Y.)  579. 

Ohio.  —  Cincinnati,  etc.,  R.  Co.  v.  Skillman, 
39  Ohio  St.  444,  13  Am.  &  Eng.  R.  Cas.  31. 

Vermont.  —  Stephen  -■.  Smith,  29  Vt.  160. 

3.  Amount,  in  Excess  of  Company's  Authority  to 
Charge.  —  Chamberlain  v.  Lake  Shore,  etc., 
R.  Co.,  (Mich.  1896)  68  N.  W.  Rep.  423.  A 
rule  of  a  railroad  company  requiring  a  pass- 
enger to  pay  an  amount  in  excess  of  the 
amount  which  can  legally  be  charged  is  not  a 
valid  one,  and  the  company  is  liable  in  dam- 


ages to  the  passenger  for  his  ejection  by  the 
conductor  in  enforcing  it.  Atchison,  etc.,  R. 
Co.  v.  Dickerson,  4  Kan.  App.  345. 

4.  Opportunity  to  Purchase  Ticket  —  Illinois. 
—  Chicago,  etc.,  R.  Co.  v.  Parks,  18  111.  460, 
68  Am.  Dec.  562;  St.  Louis,  etc.,  R.  Co.  v. 
Dalby,  19  111.  364;  Chicago,  etc.,  R.  Co.  v. 
Flagg,  43  111.  364,  92  Am.  Dec.  133;  St.  Louis, 
etc.,  R.  Co.  v.  South,  43  111.  176,  92  Am.  Dec. 
103;  Illinois  Cent.  R.  Co.  v.  Cunningham,  67 
111.  316. 

Indiana. — Jeffersonville  R.  Co.  v.  Rogers, 
28  Ind.  3,  92  Am.  Dec.  276;  Indianapolis,  etc., 
R.  Co.  v.  Rinard,  46  Ind.  293;  Lake  Erie,  etc., 
R.  Co.  v.  Mays,  4  Ind.  App.  419;  Cleveland, 
etc.,  R.  Co.  v.  Beckett,  11  Ind.  App.  547. 

Massachusetts.  —  Swan  v.  Manchester,  etc., 
R.  Co.,  132  Mass.  116,  42  Am.  Rep.  432. 

Minnesota.  -  -  Du  Laurans  St.  Paul,  etc., 
R.  Co.,  15  Minn.  49,  2  Am.  Rep.  102. 

New  York.  —  Nellis  v.  New  York  Cent.  R. 
Co.,  30  N.  Y.  505;  Porter  -■.  New  York  Cent. 
R.  Co.,  34  Barb.  (N.  Y.)  353;  Chase  v.  New 
York  Cent.  R.  Co.,  26  N.  Y.  523. 

Tennessee.  —  Lane  v.  East  Tennessee,  etc., 
R.  Co.,  5  Lea  (Tenn.)  124. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Sparger,  (Tex. 
Civ.  App.  1897)  39  S.  W.  Rep.  ioor. 

Contra.  —  In  the  case  of  Crocker  v.  New 
London,  etc.,  R.  Co.,  24  Conn.  249,  the  court 
held  that  a  regulation  making  a  discrimination 
in  fare  was  a  mere  proposal  and  could  be  with- 
drawn by  the  company  at  any  time  before 
being  accepted  by  the  passenger;  and  the 
closing  of  the  ticket  office  was  a  withdrawal  of 
the  offer  to  discriminate  in  favor  of  those  thus 
purchasing  tickets. 

This  case  was  followed  in  Bordeaux  v.  Erie 
R.  Co.,  8  Hun  (N.  Y.)  579,  distinguishing  the 
three  New  York  cases  cited  above  in  this  note. 

In  Du  Laurans  v.  St.  Paul,  etc.,  R.  Co.,  15 
Minn.  49,  2  Am.  Rep.  102,  it  was  held  specific- 
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What  Is  Reasonable  Opportunity  a  Question  of  Fact.  —  What  IS  a  reasonable  length  of 

time  during  which  the  ticket  office  should  be  left  open  for  the  accommodation 
of  passengers  desiring  to  purchase  tickets,  is  usually  a  question  of  fact  for  the 
determination  of  the  jury  under  the  circumstances  of  the  particular  case.1 

Where  Ticket  Office  Open  until  Time  of  Departure  of  Train.  —  Where,  however,  the 

office  is  kept  open  until  the  advertised  time  for  the  departure  of  the  train,  and 
the  passenger  is  unable  to  obtain  a  ticket  because  he  did  not  apply  until  after 
that  time,  when  the  office  was  closed,  he  cannot  complain  that  an  opportunity 
has  not  been  furnished  him  to  buy  a  ticket,  and  on  his  refusal  to  pay  the 
train  fare  he  maybe  ejected  by  the  conductor.3 

c.  Carrier's  Failure  to  Furnish  Seat.  —  Though  it  is  the  duty  of  the 
carrier  to  furnish  seats  as  well  as  transportation  to  those  taking  passage  on  its 
cars,  if  the  passenger  declines  to  pay  fare  because  all  of  the  seats  are  already 
occupied  the  conductor  may  rightfully  eject  him  therefrom.  The  passenger 
has  no  right  to  insist  on  transportation  free  of  charge  because  not  furnished 
with  a  seat.  He  may  leave  the  train  and  sue  the  carrier  for  breach  of  con- 
tract, but  if  he  accepts  the  transportation  he  must  pay  his  fare.3 

d.  Passenger  Entitled  to  Reasonable  Time.  —  Where  there  has 
been  no  refusal  on  the  part  of  the  passenger,  but  through  oversight  or  mis- 
fortune he  is  unable  to  comply  with  the  conductor's  demand  at  once,  a  reason- 
able time  should  be  allowed  him  within  which  to  pay  his  fare  or  produce  his 
ticket.4 


ally  that  the  fact  that  a  ticket  office  was 
closed  could  raise  no  presumption  that  the 
regulation  to  sell  tickets  at  less  than  the  fare 
paid  on  the  cars  was  discontinued. 

Where  Tickets  are  Not  on  Sale.  —  Such  a  regula- 
tion may  exempt  from  its  operation  passengers 
boarding  trains  at  stations  where  tickets  are 
not  on  sale,  without  invalidating  it  as  to  pass- 
engers who  enter  at  other  stations.  McGowen 
v.  Morgan's  Louisiana,  etc..  R.,  etc.,  Co.,  41  La. 
Ann.  732,  17  Am.  St.  Rep.  415,  39  Am.  &  Eng. 
R.  Cas.  460. 

A  carrier  that  advertises  to  carry  passengers 
from  a  certain  station  at  excursion  rates,  when 
it  has  no  ticket  office  or  agent  to  sell  tickets  at 
such  place,  cannot  require  those  who  board  the 
train  at  that  station  to  purchase  tickets;  and  if 
it  ejects  a  passenger  who  tenders  on  the  train 
the  excursion  rate,  it  will  be  liable  for  the 
damages  inflicted.  Chicago,  etc.,  R.  Co.  v. 
Graham,  3  Ind.  App.  28. 

1.  Du  Laurans  v.  St.  Paul,  etc.,  R.  Co.,  15 
Minn.  49,  2  Am.  Rep.  102.  See  generally  the 
title  Tickets  and  Fares. 

2.  Swan  v.  Manchester,  etc.,  R.  Co.,  132 
Mass.  116,  42  Am.  Rep.,  432,  6  Am.  &  Eng.  R. 
Cas.  327;  St.  Louis,  etc.  R.  Co.  v.  South,  43 
111.  176,  92  Am.  Dec.  103. 

In  the  case  of  Porter  v.  New  York  Cent.  R. 
Co.,  34  Barb.  (N.  Y.)  353,  it  was  held  that  the 
company  was  bound  to  keep  the  office  open 
until  the  train  had  actually  departed.  See  the 
title  Tickets  and  Fares. 

3.  Failure  of  Carrier  to  Furnish  Seat.  —  Mem- 
phis, etc.,  R.  Co.  v.  Benson,  85  Tenn.  627,  4  Am. 
St.  Rep.  776,  31  Am.  &  Eng.  R.  Cas.  112; 
Pittsburgh,  etc.,  R.  Co.  v.  Van  Houten,  48 
Ind.  90;  St.  Louis,  etc.,  R.  Co.  v.  Leigh,  45 
Ark.  368,  55  Am.  Rep.  558;  Davis  v.  Kansas 
City,  etc.,  R.  Co.,  53  Mo.  317,  14  Am.  Rep.  457. 

In  Memphis,  etc.,  R.  Co.  v.  Benson,  85 
Tenn.  627,  4  Am.  St.  Rep.  776,  Justice  Lurton, 
discussing  the  duty  of  a  carrier  and  the  obli- 


gation of  the  passenger  in  this  regard,  thus 
forcibly  expressed  the  doctrine:  "  There  can 
be  no  doubt  that  the  contract  of  a  carrier  of 
passengers  by  railway  is  one  not  only  to  fur- 
nish the  passenger  with  transportation,  but 
with  the  comfort  of  a  seat.  The  contract  is  no 
more  performed  by  furnishing  him  with  a  seat 
without  transportation  than  it  is  when  he  is 
offered  transportation  without  a  seat.  It  is 
equally  well  settled  that  the  passenger  need  not 
surrender  his  ticket  until  he  is  furnished  with 
a  seat,  for  the  ticket  is  the  evidence  of  the  con- 
tract which  entitles  him  to  one.  But  it  cannot 
be  that  one  may  ride  free  because  not  fur- 
nished with  a  seat.  If  the  passenger  chooses 
to  accept  transportation  without  a  seat  he 
must,  on  demand,  pay  his  fare.  If  unwilling 
to  ride  without  transportation  is  furnished  him 
in  a  seat,  he  m  ust  get  off  at  the  first  opportunity, 
and  by  so  doing  may  bring  his  action  for 
breach  of  contract  and  recover  as  damages 
such  sum  as  will  compensate  him  for  such 
breach,  including  such  damages  as  are  the 
natural  and  immediate  results  of  such  breach." 

4.  Passenger  Should  be  Allowed  Reasonable 
Time.  — Maples  v.  New  York,  etc.,  R.  Co.,  38 
Conn.  557,  9  Am.  Rep.  434;  Clark  v.  Wilming- 
ton, etc.,  R.  Co.,  91  N.  Car.  506,  49  Am.  Rep. 
647,  18  Am.  &  Eng.  R.  Cas.  366;  Haves  v. 
New  York  Cent.,  etc.,  R.  Co.,  34  Hun  (N.  Y.) 
627,  30  Alb.  L.  J.  469,  18  Am.  &  Eng.  R.  Cas. 
363;  Western,  etc.,  R.  Co.  v.  Leadbetter,  (Ga. 
1S96)  25  S.  E.  Rep.  663. 

Illustrations.  —  In  a  suit  for  ejecting  a  pass- 
enger it  appeared  that  the  passenger  boarded 
the  train  to  go  to  the  station  about  four  miles 
off,  without  money,  in  company  with  twenty- 
five  other  passengers,  one  of  whom  promised 
to  pay  the  plaintiff's  fare  before  he  got  on  the 
train;  the  conductor,  on  taking  up  the  fares, 
was  told  by  the  passenger  that  he  had  neither 
money  nor  ticket,  but  that  he  would  get  the 
money  if  allowed  to  go  in  the  rear  car  and  see 
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Seasonable  Time  a  Question  of  Fact. —  What  is  a  reasonable  time  to  be  given  a 
passenger  within  which  to  produce  his  ticket  or  pay  his  fare,  is  necessarily  a 
question  of  fact  under  the  circumstances  of  the  particular  case.1 

e.  When  Duty  to  Carry  Not  Reimposed  by  Tender  —  where  Train 
is  Stopped. —  If  a  passenger  refuses  to  pay  his  fare,  and  on  account  of  such 
refusal  the  train  is  stopped  for  the  purpose  of  ejecting  him,  he  cannot  then, 
by  a  tender  of  his  fare,  reimpose  on  the  carrier  the  duty  to  carry  him.* 


a  fellow-passenger.  The  conductor  declined 
to  wait,  but  immediately  stopped  the  train  and 
ejected  the  passenger.  It  was  held  that  the 
passenger  was  entitled  to  recover  for  the  ejec- 
tion. Clark  v.  Wilmington,  etc.,  R.  Co.,  91 
N.  Car.  506,  49  Am.  Rep.  647,  18  Am.  &  Eng. 
R.  Cas.  366. 

Where  the  plaintiff  had  mislaid  his  commu- 
tation ticket  and  could  not,  at  the  moment 
when  called  on  by  the  conductor,  produce  it, 
although  the  latter  knew  that  he  had  such  a 
ticket  and  that  it  had  not  expired,  and,  regard- 
less of  the  plaintiff's  explanations,  he  was 
forthwith  ejected  by  the  conductor,  it  was  held 
that  the  plaintiff  was  entitled  to  a  reasonable 
opportunity  to  find  the  ticket,  and  that  ihe 
road  was  liable  for  ejecting  him  without  giv- 
ing him  such  opportunity.  Maples  v.  New 
York,  etc.,  R.  Co.,  38  Conn.  557,  9  Am.  Rep.  434. 

In  the  case  of  Hayes  v.  New  York  Cent., 
etc.,  R.  Co.,  34  Hun  (N.  Y.)  627,  30  Alb.  L.  J. 
469,  a  passenger  had  mislaid  his  ticket  and 
failed  to  find  it  until  after  the  conductor  rang 
the  bell  for  the  purpose  of  stopping  the  train 
and  ejecting  him.  It  was  held,  in  an  action 
against  the  company  to  recover  damages  for 
the  ejection,  that  the  omission  to  find  and  sur- 
render the  ticket  was  not  equivalent  to  a  re- 
fusal to  do  so,  and  that  the  passenger  was 
entitled  to  a  reasonable  opportunity  to  find  his 
ticket,  and  in  default  to  pay  his  fare. 

1.  Reasonable  Time  a  Question  of  Fact.  —  Cin- 
cinnati, etc.,  R.  Co.  v.  Ski'lman,  39  Ohio  St. 
444,  13  Am.  &  Eng.  R.  Cas.  31;  Texas,  etc., 
R.  Co.  v.  Bond,  62  Tex.  442,  50  Am.  Rep.  532, 
21  Am.  &  Eng.  R.  Cas.  413;  International, 
etc.,  R.  Co.  v.  Wilkes,  68  Tex.  617,  2  Am.  St. 
Rep.  515,  34  Am.  &  Eng.  R.  Cas.  331. 

Where  Facts  Warranted  Jury's  Finding  that  In- 
sufficient Time  was  Given.  —  A  passenger  had  his 
ticket  in  his  possession,  but,  on  the  conductor's 
demand  for  it,  was  unable  to  find  it  immedi- 
ately. He  informed  the  conductor  that  he 
would  find  and  surrender  it  to  him  in  a  minute, 
but  the  conductor  stopped  the  train  and 
ejected  him  at  once.  The  passenger  found 
the  ticket  almost  immediately  after  being 
ejected.  It  was  held  that  the  jury  were  justi- 
fied in  finding  that  the  conductor  had  not 
waited  a  reasonable  time  for  the  production  of 
the  ticket  and  in  rendering  a  verdict  against  the 
railroad  for  the  wrongful  ejection.  Interna- 
tional, etc.,  R.  Co.  v.  Wilkes,  68  Tex.  617,  2 
Am.  St.  Rep.  515,  34  Am.  &  Eng.  R.  Cas.  331. 

2.  When  Train  is  Stopped  in  Order  to  Expel  Pass- 
enger,—  Cincinnati,  etc.,  R.  Co.,?'.  Skillman,  39 
Ohio  St.  444,  13  Am.  &  Eng.  R.  Cas.  31;  State 
v,  Campbell,  32  N.  J.  L.  309;  Pickens  v.  Rich- 
mond, etc.,  R.  Co.,  104  N.  Car.  312;  Clark  v. 
Wilmington,  etc.,  R.  Co.,  91  N.  Car.  512,  49 
Am.  Rep.  647;  Hoffbauer  v.  Delhi,  etc.,  R. 
Co.,  52  Iowa  342,  35  Am.  Rep.  278;  O'Brien  v. 
New  York  Cent.,  etc.,  R.  Co.,  80  N.  Y.  236; 


Hibbard  v.  New  York,  etc.,  R.  Co.,  15  N.  Y. 
455;  Nelson  v.  Long  Island  R.  Co.,  7  Hun  (N. 
Y.)  140;  O'Brien  v.  Boston,  etc.,  R.  Co.,  15 
Gray  (Mass.)  20,  77  Am.  Dec.  347:  Fulton  v. 
Grand  Trunk  R.  Co.,  17  U.  C.  Q.  B.  428. 

Reason  for  Rule.  — ■  Where  a  passenger  ten- 
dered to  the  conductor  of  a  train  a  spent  ex- 
cursion ticket,  "  good  for  one  passage  on  the 
day  sold  only,"  and  the  train  was  stopped  and 
he  was  forcibly  ejected  therefrom,  he  could 
not,  after  such  ejection,  reimpose  on  the  rail- 
road the  duty  of  carrying  him  by  the  presenta- 
tion of  a  good  ticket  with  which  he  was  pro- 
vided and  which  he  purposely  withheld.  State 
v.  Campbell,  32  N.  J.  L.  309.  In  this  case  the 
court  thus  forcibly  puts  the  reason  for  the 
necessity  of  the  general  rule:  "The  proposi- 
tion is  simply  this:  if  a  passenger  refuses  to 
show  his  ticket  on  a  legal  demand  made,  and 
refuses  to  leave  the  cars  on  request,  and  is  put 
out,  after  resistance,  has  he,  as  a  matter  of  law, 
the  privilege  to  return  to  the  cars  upon  the 
production,  at  this  stage  of  the  occurrence,  of 
his  ticket?  This  proposition  must  be  answered 
in  the  affirmative  in  order,  in  this  case,  to 
hold  that  the  defendant  was  guilty  of  a  wrong. 
In  my  opinion,  such  a  doctrine  is  not  consist- 
ent with  either  law  or  good  sense.  Its  estab- 
lishment would  practically  annul  the  power  of 
a  railroad  company  to  require  passengers  to 
show  their  tickets;  for  it  is  obvious  that  if  the 
only  penalty  on  a  refractory  passenger  is  a 
momentary  expulsion,  he  will  be  enabled,  at  a 
small  sacrifice,  by  repeated  refusals,  to  com- 
pel an  abandonment  of  the  demand  upon  him." 

Under  Canadian  Statute.  —  The  plaintiff 
boarded  the  train  without  a  ticket,  and  when 
asked  for  his  fare  declined  to  pay,  saying  he 
had  not  decided  how  far  he  was  going.  The 
conductor  told  him  he  must  decide,  and  after- 
wards, on  his  again  refusing  to  pay,  the  train 
was  stopped  for  ejection,  when  the  plaintiff 
tendered  money  out  of  which  he  told  the  con- 
ductor to  take  his  fare.  The  conductor  refused 
and  ejected  him.  It  was  held  that  the  plain- 
tiff had  refused  to  pay  his  fare  within  the 
meaning  of  14  &  15  Vict.,  c.  51,  §  21,  subs.  6, 
and  that  such  tender  did  not  reimpose  on  the 
railroad  the  duty  to  carry.  Fulton  v.  Grand 
Trunk  R.  Co.,  17  U.  C.  Q.  B.  428. 

Exception  —  Intent.  —  In  the  case  of  Texas, 
etc.,  R.  Co.  v.  Bond,  62  Tex.  442,  50  Am.  Rep. 
532,  21  Am.  &  Eng.  R.  Cas.  413,  a  passenger 
did  not  enter  the  car  with  the  intent  not  to 
pay  the  regular  fare,  but  went  aboard  and 
offered  the  conductor  the  amount  he  had  been 
accustomed  to  pay,  and  when  told  by  the  con- 
ductor that  he  must  pay  ten  cents  more  for 
not  having  a  ticket,  good-humoredly  and  jocu- 
larly told  the  conductor  he  could  put  him  off. 
The  conductor  stopped  the  train  and  expelled 
him,  though  he  then  offered  to  pay  the  full 
amount.  It  was  held  that,  under  the  circum- 
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/.  When  Duty  to  Carry  is  Reimposed.  —  But  where  a  passenger  gets 
off  at  .1  regular  station  and  gets  a  ticket,  and  enters  a  train  again,  this  consti- 
tute a  new  contract  and  will  entitle  him  to  passage  on  tender  of  the  amount 
of  fare  due  for  passage  up  to  that  point.1 

Payment  of  Back  Fare.  —  If  he  has  been  ejected  for  nonpayment  of  fare  he 
must  pay  the  fare  from  the  station  where  he  entered,  before  he  can  insist 
upon  being  carried  upon  the  same  train.  And  if  he  purchases  a  ticket  at  the 
point  where  he  was  ejected  the  conductor  may  nevertheless,  on  his  refusal  to 
pay  hack  fare,  exclude  him  from  the  train.2 

Retaining  Fare  until  after  Ejection.  —  If  the  conductor  fails  to  return  the  fare 
paid,  until  after  the  ejection,  the  passenger  can,  by  a  tender  of  sufficient  fare, 
reimpose  on  the  company  the  duty  to  carry  him.3 

2.  Disorderly  Conduct  —  a.  IN  GENERAL  —  Riotous  and  Disorderly  Conduct,  or  the 
use  of  indecent  or  profane  language  in  a  railway  coach,  works  a  forfeiture  of  a 
passenger's  right  to  be  carried  as  such,  and  he  may,  for  such  misconduct,  be 
ejected  from  the  carrier's  vehicle.4  It  is  sufficient  to  justify  the  ejection  of 
the  passenger  if  his  conduct  is  such  as  to  make  it  reasonably  certain  that  by 
act  or  speech  he  will  become  offensive  and  annoying  to  other  passengers, 
although  he  has  not  committed  any  act  of  annoyance.5 

Carrier's  Duty.  —  Not  only  has  the  carrier  a  right  to  eject  such  a  passenger, 
but  where  his  conduct  is  such  as  to  cause  serious  annoyance  or  danger  to  other 
passengers  it  becomes  its  duty  to  eject  such  person.6 


stances  of  this  case,  the  general  rule  did  not 
apply,  and  that  the  plaintiff  could  recover  for 
the  ejection. 

1.  When  Duty  to  Carry  is  Reimposed.  —  Stone 
v.  Chicago,  etc.,  R.  Co.,  47  Iowa  82,  29  Am. 
Rep.  458;  Louisville,  etc.,  R.  Co.  v.  Breckin- 
ridge, (Ky.  i8q6)  34  S.  W.  Rep.  702;  Nelson  v. 
Long  Island  R.  Co.,  7  Hun  (N.  Y.)  140;  Pick- 
ens v.  Richmond,  etc.,  R.  Co.,  104  N.  Car.  312. 

2.  Stone  v.  Chicago,  etc.,  R.  Co.,  47  Iowa 
82,  29  Am.  Rep.  458;  O'Brien  v.  Boston,  etc., 
R.  Co.,  15  Gray  (Mass.)  20,  77  Am.  Dec.  347; 
Wardwell  v.  Chicago,  etc.,  R.  Co.,  46  Minn. 
514,  24  Am.  St.  Rep.  246;  Manning  v.  Louis- 
ville, etc.,  R.  Co.,  95  Ala.  392,  36  Am.  St.  Rep. 
225;  Davis  v.  Kansas  City,  etc.,  R.  Co.,  53  Mo. 
317,  14  Am.  Rep.  457;  Hill  v.  Syracuse,  etc., 
R.  Co.,  63  N.  Y.  101;  Swan  v.  Manchester, 
etc.,  R.  Co.,  132  Mass.  116,  42  Am.  Rep.  432. 

In  Stone  v.  Chicago,  etc.,  R.  Co.,  47  Iowa 
82,  29  Am.  Rep.  458,  the  court,  discussing  the 
right  of  the  carrier  to  collect  back  fare  after 
ejection  forcibly  observes:  "  Besides  this,  sup- 
pose the  plaintiff  at  State  Center  had  tendered 
to  the  conductor  his  fare  from  that  point  to 
Boone,  could  it  be  claimed  this  would  entitle 
him  to  ride  on  that  train  to  the  latter  place? 
We  apprehend  not.  The  purchase  of  a  ticket 
from  the  ticket  agent  would  give  him  no 
greater  rights.  For  under  such  ticket  he 
would  be  claiming  the  same  rights  under  the 
same  state  of  facts  he  would  not  be  entitled  to 
had  he  dealt  alone  with  the  conductor.  The  fact 
that  he  made  use  of  an  agent  of  the  company 
other  than  the  conductor  cannot  enlarge  his 
rights  or  change  the  legal  aspect  of  the  case. 
It  must  be  that  the  transaction  with  the  agent 
was  a  mere  continuation  of  the  transaction 
with  the  conductor.  Both  had  reference  to  the 
right  of  the  plaintiff  to  ride  on  that  train  with- 
out the  payment  of  fare  from  Marshalltown  to 
Boone.  The  payment  of  such  fare  to  the 
agent  could  not,  under  the  circumstances,  give 


him  any  more  or  greater  rights  than  if  he  had 
tendered  the  same  amount  to  the  conductor." 

3.  Ejecting  Passenger  without  First  Returning 
Fare.  —  Where  a  passenger  entered  the  cars 
without  having  procured  a  ticket,  and  handed 
to  the  conductor  a  ticket  fare,  and  the  con- 
ductor demanded  the  additional  amount  re- 
quired by  the  rules  of  the  company  to  be  paid 
by  persons  on  the  train,  and  on  the  passen- 
ger's refusal  to  pay  the  same  stopped  the 
car  and  ejected  him  without  returning  the 
fare  until  after  the  ejection,  when  the  passen- 
ger tendered  the  full  amount  previously  de- 
manded, it  was  held  that  the  failure  of  the  con- 
ductor to  return  the  money  before  stopping  the 
train,  instead  of  afterwards,  reimposed  on  the 
railroad  the  duty  to  carry  when  the  tender  was 
made,  and  that  it  was  liable  for  the  wrongful 
ejection  and  exclusion  of  the  passenger. 
Bland  v.  Southern  Pac.  R.  Co.,  55  Cal.  570,  36 
Am.  Rep.  50,  3  Am.  &  Eng.  R.  Cas.  285. 

4.  Disorderly  Conduct — General  Rule.  —  Pitts- 
burgh, etc.,  R.  Co.  v.  Van  Houten,  48  Ind.  90; 
Robinson  v.  Rockland,  etc.,  St.  R.  Co.,  87  Me. 
387;  Vinton  v.  Middlesex  R.  Co..  ri  Allen 
(Mass.)  304,  87  Am.  Dec.  714;  Edgerly  v. 
Union  St.  R.  Co.,(N.  H.  1893)  36  All.  Rep.  558; 
Murphy  v.  Union  R.  Co.,  118  Mass.  228. 

Where  a  Passenger  in  a  Street  Car  filled  with 
women,  on  being  requested  by  the  conductor  to 
stop  using  oaths  in  his  conversation  denied 
having  used  any,  and  on  being  contradicted  by 
the  conductor  cursed  him,  he  was  rightfully 
ejected  from  the  car  and  could  not  recover 
therefor.  Robinson  v.  Rockland,  etc.,  St.  R. 
Co.,  87  Me.  38*7. 

5.  Lemont  v.  Washington,  etc.,  R.  Co.,  r 
Mackey  (D.  C.)  180,  47  Am.  Rep.  238;  Jencks 
v.  Coleman,  2  Sumn.  (U.  S.)  221;  Thurston  v. 
Union  Pac.  R.  Co.,  4  Dill.  (U.  S.)  321:  Brown 
v.  Memphis,  etc.,  R.  Co.,  7  Fed.  Rep.  51. 

6.  Carrier's  Duty  to  Eject  —  District  of  Colum- 
bia. —  Lemont  v.  Washington,  etc.,  R.  Co.,  I 
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Right  of  Ejection  to  be  Exercised  Reasonably.  —  But  the  right  of  ejection  in  such 
-cases  must  be  reasonably  exercised,  and  not  so  as  to  inflict  wanton  or  unnec- 
essary injury  upon  the  offending  passenger.1 

b.  Intoxicated  Passengers.  —  It  frequently  becomes  the  right,  and  in 
some  cases  the  duty,  of  a  railroad  company  to  expel  a  drunken  and  unruly 
passenger  for  refusal  to  pay  fare,  or  because  he  threatens  the  safety  of  other 
passengers.  Mere  drunkenness  which  does  not  take  away  consciousness  or 
deprive  one  of  the  power  to  take  care  of  himself  will  not  relieve  him  of  the 
responsibility  of  avoiding  danger,  and  if  after  the  expulsion  he  is  run  over  and 
killed  by  another  train,  the  expulsion  is  not  such  proximate  cause  of  the  death 
as  to  make  the  company  liable.2 

Where  Passenger  in  Helpless  Condition.  —  If  a  passenger  is  unable  to  take  in  his 
position,  surrounding  perils,  and  his  duty  to  avoid  them,  or  if  he  does  not 
possess  the  power  of  locomotion,  and  he  is  put  off  the  train  by  the  conductor 
because  of  his  misconduct,  and  in  a  place  known  by  the  conductor  to  be 
dangerous  to  one  in  his  condition,  the  company  is  liable  for  damages  resulting 
from  such  action.3 


Mackey  (D.  C.)  180,  47  Am.  Rep.  238,  1  Am.  & 
Eng.  R.  Cas.  263. 

Georgia.  —  Peavy  v.  Georgia  R.,  etc.,  Co.,  81 
Ga.  485,  12  Am.  St.  Rep.  334;  Holley  v.  At- 
lanta St.  R.  Co.,  61  Ga.  215,  34  Am.  Rep.  97. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Griffin,  68 
111.  499- 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Van- 
dyne,  57  Ind.  576,  26  Am.  Rep.  68;  Baltimore, 
•etc.,  R.  Co.  v.  McDonald,  68  Ind.  316. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Logan, 
88  Ky.  232,  21  Am.  St.  Rep.  332. 

Maine.  —  Robinson  v.  Rockland,  etc.,  St.  R. 
Co.,  87  Me.  387. 

Massachusetts.  —  Vinton  v.  Middlesex  R.  Co., 
11  Allen  (Mass.)  304,  87  Am.  Dec.  714. 

Mississippi.  —  New  Orleans,  etc.,  R.  Co.  v. 
Burke,  53  Miss.  200,  24  Am.  Rep.  689. 

Arew  York.  —  People  v.  Caryl,  3  Park. 
Crim.  Rep.  (N.  Y.  Supreme  Ct.)  326;  Putnam 
v.  Broadway,  etc.,  R.  Co.,  55  N.  Y.  108,  14 
Am.  Rep.  190. 

Ohio.  —  Railway  Co.  v.  Valleley,  32  Ohio 
St.  345,  30  Am.  Rep.  601. 

Pennsylvania.  —  West  Chester,  etc.,  R.  Co. 
v.  Miles,  55  Pa.  St.  209,  93  Am.  Dec.  744;  Pitts- 
burg, etc.,  R.  Co.  v.  Pillow,  76  Pa.  St.  510. 

1.  Guy  -'.  New  York,  etc.,  R.  Co.,  30  Hun 
(N.  Y.)  399;  Louisville,  etc.,  R.  Co.  v.  Sulli- 
van, 81  Ky.  624,  50  Am.  Rep.  186. 

2.  Drunken  Passenger.  —  Louisville,  etc.,  R. 
Go.  v.  Johnson,  108  Ala.  62;  Railway  Co.  v. 
Valleley,  32  Ohio  St.  345,  30  Am.  Rep.  601. 

In  an  action  against  a  railway  company  for 
the  death  of  a  drunken  man  run  over  after 
being  ejected  from  a  train,  a  charge  to  find  for 
the  plaintiff  if  the  death  "  was  caused  by  or 
was  the  natural  and  probable  consequence  of  his 
being  ejected  by  the  conductor  in  such  a  con- 
dition," was  held  to  be  erroneous  in  not  limit- 
ing the  liability  to  the  "  natural  and  probable 
consequences  "  of  the  ejection.  St.  Louis, 
etc.,  R.  Co.  v.  Williams,  (Tex.  Civ.  App.  1896) 
37  S.  W.  Rep.  992. 

3.  Johnson  v.  Louisville,  etc.,  R.  Co.,  104 
Ala.  241;  Louisville,  etc.,  R.  Co.  v.  Johnson, 
108  Ala.  62;  Johnson  v.  Chicago,  etc.,  R.  Co., 
58  Iowa  348;  Louisville,  etc.,  R.  Co.  v.  Sulli- 
van, 81  Ky.  629,  50  Am.  Rep.  186. 

Illustrations. —  Where  a  drunken  passenger, 


unable  to  take  care  of  himself,  was  put  off  in 
a  cut  between  stations,  where  he  was  drowned 
in  a  pool  of  water,  it  was  held  that  the  com- 
pany might  be  liable,  notwithstanding  that  the 
immediate  cause  of  the  death  was  the  drowning, 
and  not  the  fact  of  his  intoxication.  Gill  v. 
Rochester,  etc.,  R.  Co.,  37  Hun  (N.  Y.)  107. 

If  a  passenger  on  a  train  is  intoxicated  to  a 
degree  to  render  him  unconscious  of  danger, 
and  the  place  where  he  is  put  off  and  left  is 
dangerous  to  one  in  his  condition,  and  these 
facts  are  known  to  the  conductor,  the  latter  will 
be  guilty  of  recklessness  and  wanton  negli- 
gence, rendering  the  company  liable  for  dam- 
ages resulting  from  such  negligence.  Louis- 
ville, etc.,  R.  Co.  v.  Johnson,  108  Ala.  62. 

The  right  of  a  railroad  company  to  put  off 
an  intoxicated,  boisterous,  or  disorderly  per- 
son from  its  train  is  not  doubted.  But  it  is 
also  well  settled  that  such  ejection  must  be 
done  in  a  reasonable  manner,  at  a  proper  time 
and  place,  and,  considering  his  condition, 
without  exposing  him  to  harm  or  imperiling 
his  life.  A  conductor  upon  the  defendant's 
train  removed  therefrom  the  plaintiff's  in- 
testate, who  had  failed  to  produce  a  ticket 
when  required,  and  who  had  no  money  where- 
with to  pay  his  fare.  There  was  evidence 
tending  to  show  that  the  intestate  had  bought 
and  lost  his  ticket,  and  before  he  was  expelled 
one  of  his  companions  tendered  the  fare  to  the 
conductor,  who  refused  to  receive  it,  demand- 
ing a  ticket.  The  intestate,  who  was  very 
much  intoxicated,  was  put  off  the  train  in  a 
cut  twenty  feet  deep.  He  proceeded  in  the 
direction  of  his  home  some  one  thousand 
seven  hundred  feet,  when  he  lay  or  fell  down, 
and  was  run  over  and  killed,  about  fifteen  min- 
utes later,  by  the  train  of  another  company 
which  had  the  right  to  run  its  cars  over  the 
defendant's  road.  It  was  held  that,  as  the  in- 
testate was  wrongfully  removed  from  the  train, 
the  question  as  to  whether  his  death  was  or 
was  not  directly  traceable  to  such  removal 
should  have  been  left  to  the  jury,  and  that  the 
court  erred  in  nonsuiting  the  plaintiff.  Guy 
New  York,  etc.,  R.  Co.,  30  Hun  (N.  Y.)  399. 
So,  where  the  plaintiff,  being  intoxicated, 
was  removed  from  the  defendant's  train  on 
account  of  a  refusal  to  pay  his  fare,  and  owing 
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Whore  Passenger's  Condition  Unknown  to  Conductor.  —  Where,  however,  the  inca- 
pacity of  the  passenger  is  unknown  to  the  conductor,  the  railroad  company 
ivill  not  be  liable  for  ejecting  him  at  a  place  where  a  person  of  ordinary  intelli- 
gence could  have  avoided  danger.1 

Mental  and  Physical  Condition  and  Place  of  Ejection  Questions  of  Fact.  —  Where  a  per- 
son boards  a  train  in  an  intoxicated  condition  and  the  conductor  ejects  him, 
it  is  a  question  of  fact  for  the  determination  of  the  jury  whether  the  conductor 
had  regard  to  the  preservation  of  life  and  the  prevention  of  great  bodily  harm  * 
and  the  company  is  responsible  for  the  manner,  time,  and  place  of  such  ejec- 
tion, and  if  its  exercise  is  the  proximate  cause  of  death  or  injury,  the  railroad 
is  liable.3 

3.  Violation  of  Reasonable  Rules  of  Carrier  —  a.  Conducting  Business  in 
Carrier's  Vehicle  or  Depot.  — A  public  conveyance  is  not  intended  as  a 
place  for  the  conducting  of  business  by  the  passenger,  and  the  carrier  may 
eject  a  person  from  its  vehicle  of  carriage  who  persists  in  carrying  on  a  business 
for  profit  against  the  rules  of  the  carrier.3 

b.  Riding  in  Cars  Reserved  for  Women.  —  It  is  recognized  as  a 
reasonable  regulation  that  a  railroad  company  may  reserve  a  car  for  the 
accommodation  of  women  and  their  male  escorts,4  and  in  the  enforcement  of 
such  reasonable  regulation  it  may  eject  from  such  car  a  male  passenger  who 
enters  it  with  knowledge  of  such  regulation,  or  who  refuses  to  leave  it  after 
informed  of  its  existence.5 

Failure  of  Carrier  to  Furnish  Seat  in  Another  Car.  —  Notwithstanding  that  such  reg- 
ulation is  generally  recognized  as  a  reasonable  one,  it  being  one  of  the  duties 
of  the  carrier  to  furnish  its  passengers  with  seats,  a  passenger  who  peaceably 
enters  the  "  ladies'  car,"  being  unable  to  find  a  seat  elsewhere,  may  recover 
damages  if  ejected  therefrom  by  the  officials.6 


to  the  severity  of  the  weather  and  his  helpless 
condition  his  limbs  were  frozen,  causing  in- 
tense suffering  and  confinement  for  several 
months,  it  was  held  that  the  railroad  company 
was  negligent.  Louisville,  etc.,  R.  Co.  v. 
Sullivan,  81  Ky.  624,  50  Am.  Rep.  186,  16  Am, 
&  Eng.  R.  Cas.  390. 

In  the  case  of  Louisville,  etc.,  R.  Co.  v. 
Logan,  88  Ky.  232,  21  Am.  St.  Rep.  332,  the 
case  of  Louisville,  etc.,  R.  Co.  v.  Sullivan,  81 
Ky.  624,  50  Am.  Rep.  186,  was  distinguished, 
and  the  rule  there  laid  down  was  held  not  to 
apply  to  a  passenger  whose  conduct  was  such 
as  to  menace  the  safety  of  the  other  passengers. 

1.  See  the  preceding  note. 

2.  Johnson  v.  Louisville,  etc.,  R.  Co.,  104 
Ala.  241;  Louisville,  etc.,  R.  Co.  v.  Johnson, 
108  Ala.  62;  Guy  v.  New  York,  etc.,  R.  Co., 
30  Hun  (N.  Y.)  399. 

3.  Where  Business  of  Express  Agent  Pursued 
Against  the  Rules  of  Carrier.  —  A  passenger  on 
board  of  a  steamboat  persisted  in  pursuing 
the  business  of  an  express  agent,  contrary  to 
the  rules  and  against  the  remonstrance  of  the 
carrier,  after  having  been  on  that  occasion 
and  on  a  former  occasion  requested  to  desist. 
It  was  held  that  his  refusal  justified  the  car- 
rier in  expelling  him.  The  D.  R.  Martin,  11 
Blatchf.  (U.  S.)  233. 

An  expressman  sought  passage  upon  the 
defendant's  boat  for  the  purpose  of  taking 
orders  from  the  passengers  for  the  delivery 
of  baggage.  The  carrier  had  granted  the 
privilege  of  transacting  such  business  on  the 
boat  to  another.  On  the  refusal  of  the  ex- 
pressman to  desist  he  was  ejected,  and  it  was 
held  that  the  action  of  the  carrier  was  justi- 


fiable. Barney  v.  Oyster  Bay,  etc.,.  Steamboat 
Co.,  67  N.  Y.  301. 

Exclusion  from  Depot  or  Steamboat  for  Soliciting- 
—  In  Com.  v.  Power,  7  Met.  (Mass.)  596,  it 
was  held  that  where  an  innkeeper  habitually 
entered  the  depot  of  a  railroad  company  to 
solicit  passengers  to  go  to  the  inn,  and,  after 
repeated  notices  to  desist,  obtained  a  ticket 
to  the  car  of  a  railway  company,  and  in  the 
depot  on  his  way  to  the  car  was  ordered  to 
go  out  and  refused  to  do  so,  and  did  not  ex- 
hibit his  ticket  or  disclose  his  real  intention, 
his  expulsion  from  the  depot  was  justifiable. 

4.  Cars  Reserved  for  Women. — Bass  v.  Chicago, 
etc.,  R.  Co.,  36  Wis.  450,  17  Am.  Rep  495; 
Chicago,  etc.,  R.  Co.  v.  Williams,  55  111.  185, 
8  Am.  Rep.  641;  McKinley  v.  Chicago,  etc., 
R.  Co.,  44  Iowa  314,  24  Am.  Rep.  748;  Peck 
v.  New  York  Cent.,  etc.,  R.  Co.,  70  N.  Y. 
587. 

5.  Bass  v.  Chicago,  etc.,  R.  Co.,  36  Wis.  450, 
17  Am.  Rep.  495 ;  Peck  v.  New  York  Cent.,  etc., 
R.  Co.,  70  N.  Y.  587;  McKinley  v.  Chicago, 
etc..  R.  Co.,  44  Iowa  314,  24  Am.  Rep. 
748. 

6.  Forcible  Expulsion  from  Ladies'  Car.  —  The 

plaintiff  went  to  the  ladies'  car  for  a  seat  and 
found  the  door  locked,  but  upon  its  being  un- 
locked by  a  brakeman,  attempted  to  enter  the 
car.  He  was  forcibly  driven  upon  the  plat- 
form of  the  car  while  the  train  was  crossing  a 
river,  where  a  fall  would  have  been  fatal. 
There  was  a  conflict  of  evidence  whether  he 
entered  the  car  peaceably  and  without  being 
forbidden  to  enter  it,  or  whether  he  was  for. 
bidden  and  attempted  to  enter  the  car  forcibly. 
It  was  held  that  he  was  not  obliged  to  wait  the 
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Right  to  Exclude  or  Eject  Offensive  Passenger  from  "  Ladies'  Car." — A  railroad  company 
owes  to  its  passengers  the  duty  of  affording  them  reasonable  protection  from 
the  acts  of  disorderly  or  offensive  passengers,  and  it  may  eject  or  exclude  from 
the  "ladies'  car"  a  passenger  whose  conduct  there  is  reasonable  ground  to' 
believe  will  prove  offensive.1 

c  Refusal  to  Allow  Conductors  to  Detach  Coupons.  —  A  carrier 
has  a  right  to  make  reasonable  rules  for  the  conduct  of  its  affairs,  and  a  rule- 
printed  on  the  back  of  a  book  of  commutation  tickets  requiring  conductors  to 
detach  the  coupons  is  a  reasonable  one,  and  a  passenger  may  be  ejected  for 
his  refusal  to  allow  the  conductor  to  comply  with  it.2 

4.  Where  Train  Does  Not  Stop  at  Passenger's  Destination.  —  If  a  passenger 
boards  a  through  train  which,  according  to  the  rules  and  regulations  of  the 
company,  does  not  stop  at  the  station  for  which  he  holds  a  ticket,  he  cannot 
demand  to  be  taken  there.  It  is  his  duty  to  ascertain  what  train  will  stop  at 
his  destination,  before  boarding  the  car,  and  on  his  refusal  to  pay  fare  beyond 
the  station  for  which  he  holds  a  ticket  he  may  be  ejected  at  the  last  station  at 
which  the  train  stops  before  reaching  that  one.3 

5.  Retaining  Fare  after  Expulsion.  —  A  railroad  company  is  liable  for  the 
ejection  of  a  passenger  if  the  conductor  expels  him  from  the  train  without 
having  first  returned  to  him  the  amount  which  has  previously  been  tendered 
by  the  passenger  and  accepted  by  the  conductor.4  The  conductor  mayr 
however,  retain  out  of  the  money  handed  him  the  passenger's  fare  to  the 
place  of  ejection.5    He  cannot  retain  the  whole  or  more  than  is  necessary 


slow  pleasure  of  the  officials  in  giving  him  a 
seat  elsewhere,  if  the  ladies'  car  was  open  to 
peaceable  entrance;  and  if  the  officers  of  the 
train  neither  furnished  him  with  a  seat  nor 
forbade  his  entrance  into  the  ladies'  car,  it 
was  a  license  to  him  to  enter  it;  but  if  his 
entrance  was  forbidden,  he  had  no  right  to 
attempt  to  force  an  entrance.  But  if,  being 
neither  barred  nor  forbidden,  he  entered  the 
car  peaceably  and  was  peaceable  in  it,  where 
there  was  a  seat  for  him,  he  was  rightfully 
there,  and  no  officer  of  the  train  had  a  right  to 
remove  him  by  force  —  certainly  not  without 
offering  him  a  seat  elsewhere;  and  no  circum 
stances  would  justify  throwing  him  on  the 
platform  in  such  a  perilous  position.  Bass  v. 
Chicago,  etc.,  R.  Co.,  36  Wis.  450,  17  Am.  Rep. 
495,  9  Am.  Ry.  Rep.  101. 

1.  A  railroad  company  may  rightfully  ex- 
clude from  the  ladies'  car  a  female  passenger 
whose  reputation  is  so  notoriously  bad  as  to 
furnish  reasonable  grounds  to  believe  that  her 
conduct  will  be  offensive,  or  whose  demeanor 
at  the  time  is  annoying  to  other  passengers; 
but  she  cannot  be  excluded  for  unchastity  not 
affecting  her  conductor  furnishing  reasonable 
grounds  to  believe  that  she  will  misbehave  in 
the  car,  when  her  conduct  at  the  time  is  lady- 
like and  unexceptionable.  Brown  v.  Memphis, 
etc.,  R.  Co.,  7  Fed.  Rep.  51,  I  Am.  &  Eng.  R. 
Cas.  247. 

2.  A  regulation  printed  upon  the  back  of  a 
book  of  commutation  tickets  and  signed  by  the 
passenger,  requiring  conductors  alone  to  de- 
tach coupons,  is  reasonable  and  is  part  of  the 
contract  between  the  railway  company  and 
the  passenger.  If  the  latter  refuses  to  permit 
the  conductor  to  detach  the  coupons  and  in- 
sists upon  doing  it  himself,  he  may  be  ejected. 
Norfolk,  etc.,  R.  Co.  v.  Wysor,  82  Va.  250,  26 
Am.  &  Eng.  R.  Cas.  234. 

3.  Where  Train  Does  Not  Stop  at  Passenger's 
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Destination.  —  Fink  v.  Albany,  etc.,  R.  Co.,  4 
Lans.  (N.  Y.)  147;  Logan  v.  Hannibal,  etc., 
R.  Co.,  77  Mo.  663,  12  Am.  &  Eng  R.  Cas.  141; 
International,  etc.,  R.  Co.  v.  Hassell,  62  Tex. 
256,  50  Am.  Rep.  525,  21  Am.  &  Eng.  R.  Cas.. 
315;  Noble  v.  Atchison,  etc.,  R.  Co.,  (Okla. 
1896)  46  Pac.  Rep.  483. 

Ejection  between  Stations. —  It  is  held  that 
the  rule  of  a  railroad  company  that  if  a  pass- 
enger has  a  ticket  for  a  station  at  which  the 
train  does  not  stop  he  shall  be  put  off  at  the 
place  of  entry  or  at  the  first  station  at  which 
the  train  stops,  does  not  relieve  it  from  liability 
for  ejecting  him  between  stations.  Stevens  z/_ 
Atchison,  etc.,  R.  Co.,  1  Mo.  App.  Rep.  247. 
See  infra,  this  section,  Place  of  Ejection. 

Agent's  Express  Contract  Binding  on  the  Com- 
pany.—  It  has  been  held  that  if  a  person  pur- 
chases a  ticket  expressly  for  a  train  and  he  is 
informed  by  the  agent  that  the  train  will  stop 
at  his  destination,  it  is  the  duty  of  the  com- 
pany to  take  him  to  that  station  and  allow  him 
to  alight,  notwithstanding  that  the  train  ordi- 
narily does  not  stop  there.  Pittsburgh,  etc., 
R.  Co.  v.  Nuzum,  50  Ind.  141,  19  Am.  Rep. 
703. 

Conductor's  Promise  to  Stop  Not  Binding  on  the 
Company.  —  In  a  later  case  the  same  court  held 
that  the  agreement  of  the  conductor  when  he 
takes  up  the  ticket,  to  let  the  passenger  off  at 
the  station  requested,  is  not  binding  on  the 
company.  It  is  held  to  be  his  duty  to  run  the 
train  according  to  established  regulations  and 
public  arrangements,  and  he  has  no  power  ten 
change  them.  Ohio,  etc.,  R.  Co.  v.  Hattonr 
60  Ind.  12. 

4.  Bland  v.  Southern  Pac.  R.  Co.,  55  CaL 
570,  36  Am.  Rep.  50,  3  Am.  &  Eng.  R.  Cas. 
285;  Du  Laurans  v.  St.  Paul,  etc.,  R.  Co.,  ic, 
Minn.  49,  2  Am.  Rep.  102. 

5.  Wardwell  v.  Chicago,  etc.,  R.  Co.,  4<> 
Minn.  514,  24  Am.  St.  Rep.  246. 
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for  that  purpose,  and  if  he  should  do  so  the  ejection  is  wrongful.1 

6.  Limitations  in  Tickets  —  Stop-over  by  Passenger.  —  Where  a  railroad  com- 
pany si  lls  a  ticket  for  one  continuous  passage  from  point  to  point,  the  pass- 
enger  cannot  claim  the  right  to  stop  off  at  an  intermediate  point  and  then 
resume  his  journey.  The  contract  in  such  case  is  for  a  continuous  carriage, 
and  he  cannot  hold  the  company  to  the  fulfilment  of  a  contract  which  it  did 
not  make* 

When  Conductor  Permits  stop-over.  —  Where,  however,  a  passenger  is  informed 
by  the  conductor  that  he  may  stop  off  en  route,  and  then  continue  his  journey 
on  tin-  same  ticket,  and  when,  in  pursuance  of  such  advice,  he  leaves  that 
train  and  boards  another,  it  has  been  held  that  the  company  is  bound  to  carry 
him  to  the  end  of  his  route.3 

Where  Ticket  Taken  Up  before  Limitation  Expires.  —  Where  the  time  limitation  of  a 
ticket  has  not  expired  when  taken  up  by  the  conductor  of  a  train,  the  passen- 
ger is  entitled  to  passage  for  the  entire  journey,  notwithstanding  the  ticket 
expires  before  the  destination  is  reached.4 

7.  Invalid  Ticket  or  Token —  Negligence  of  Carrier's  Agent.  —  There  is  a  Kadical 
Conflict  of  Authority  as  to  the  liability  of  the  carrier  for  the  ejection  of  a  passenger 
who  holds  and  tenders  an  invalid  ticket  or  token  the  invalidity  of  which  is 
due  to  the  negligence  of  one  of  the  carrier's  agents.  Some  of  the  courts  have 
held  that  the  face  of  the  ticket  being,  as  between  the  conductor  and  the  pass- 
enger, conclusive  of  the  rights  of  the  latter,  there  can  be  no  recovery  for  the 
ejection  of  a  passenger,  but  it  is  his  duty  to  leave  the  train,  and  that  his 
action  against  the  carrier  is  limited  to  the  recovery  of  actual  damages  for 
breach  of  contract  to  provide  him  with  a  proper  ticket.    This  rule  had  its 


1.  Wardwell  v.  Chicago,  etc.,  R.  Co.,  46 
Minn.  514,  24  Am.  St.  Rep.  246. 

2.  Continuous  Trip  —  California.  —  Drew  v. 
Central  Pac.  R.  Co.,  51  Cal.  425. 

Massachusetts.  —  Cheney  v.  Boston,  etc.,  R. 
Co.,  11  Met.  (Mass.)  121,  45  Am.  Dec.  190. 

New  Hampshire. — Johnson  v.  Concord  R. 
Corp.,  46  N.  H.  213,  88  Am.  Dec.  199. 

Ne7u  Jersey.  —  State  v.  Overton,  24  N.  J.  L. 
435,  61  Am.  Dec.  671. 

New  York.  —  Hamilton  v.  New  York  Cent. 
R.  Co.,' 51  N.  Y.  100;  Beebe  v.  Ayres,  28  Barb. 
<N.  Y.)  275. 

North  Carolina.  —  Allen  v.  Wilmington,  etc., 
R.  Co.,  119  N.  Car.  710. 

Ohio.  —  Cleveland,  etc.,  R.  Co.  v.  Bartram, 
11  Ohio  St.  457. 

Pennsylvania.  —  Dietrich  v.  Pennsylvania  R. 
Co.,  71  Pa.  St.  432,  10  Am.  Rep.  711;  Oil 
Creek,  etc.,  R.  Co.  v.  Clark,  72  Pa.  St.  231; 
Vankirk  v.  Pennsylvania  R.  Co.,  76  Pa.  St. 
66,  18  Am.  Rep.  404. 

Texas.  —  Breen  v.  Texas,  etc.,  R.  Co.,  50 
Tex.  43. 

Canada.  —  Briggs  v.  Grand  Trunk  R.  Co., 
24  U.  C.  Q.  B.  510;  Craig  v.  Great  Western  R. 
Co.,  24  U.  C.  Q.  B.  504. 

3.  Stop-over  by  Permission  of  Conductor.  — 
Where  a  passenger,  upon  applying  for  in- 
formation to  a  train  conductor,  was  informed 
that  he  might  get  off  at  a  station  and  continue 
his  journey  by  the  next  train  upon  the  same 
ticket,  and  the  passenger,  relying  upon  the 
statement,  left  the  train  at  that  station,  the 
company  was  bound  to  carry  him  on  the  next 
train  to  the  end  of  his  route  upon  that  ticket, 
and  was  estopped  from  denying  the  authority 
of  the  conductor  to  make  the  agreement. 
Tarbell  v.  Northern  Cent.  R.  Co.,  24  Hun  (N. 


Y.)  51.  In  this  case  the  court,  distinguish- 
ing between  this  and  a  case  in  which  the  pass- 
enger had  gotten  off  the  train  without  an 
assurance  that  he  could  take  passage  on  an- 
other train,  said:  "  On  the  strength  of  this 
assurance  the  plaintiff  got  off,  thus  surrender- 
ing the  right  of  riding  any  farther  upon  that 
train.  Unless,  then,  the  plaintiff  was  to  be  per- 
mitted to  act  on  the  assurance  of  the  train 
agent,  the  defendants,  through  their  agent, 
would  be  allowed  to  perpetrate  the  fraud  of 
depriving  the  plaintiff  of  part  of  the  benefit  of 
his  contract  by  a  false  statement.  The  de- 
fendants, by  inducing  the  plaintiff  to  get  off 
the  train,  relieved  themselves  of  the  risk  and 
labor  of  transporting  him  on  that  train  any 
farther.  They  must,  therefore,  fulfil  the 
statement  by  which  their  agent  induced  the 
plaintiff  to  get  off;  inasmuch  as  it  was  a  state- 
ment as  to  which  the  plaintiff  was  clearly  en- 
titled to  reiy  upon  the  train  agent.  The 
train  agent  was  in  control  of  the  train.  He 
was  evidently  the  officer  of  whom  passen- 
gers should  inquire  as  to  what  they  might  do 
in  respect  to  their  journey,  according  to  the 
rules  of  the  company.  It  was  within  the 
scope  of  his  apparent  authority  to  tell  the 
plaintiff  what  the  effect  would  be  of  his  get- 
ting off  that  train." 

4.  Where  it  is  expressed  in  terms  upon  a  rail- 
way ticket  that  it  is  not  good  unless  "  used  " 
on  or  before  a  certain  day,  a  presentation  of 
the  ticket  and  its  acceptance  by  the  conductor 
before  midnight  of  that  day,  although  the  jour- 
ney is  not  completed  until  the  next  morning, 
will  be  held  to  be  a  compliance  with  the  con- 
dition. Auerbach  v.  New  York  Cent.,  etc.,  R. 
Co.,  89  N.  Y.  281,  42  Am.  Rep.  290,  6  Am.  &  Eng. 
R.  Cas.  334.  See  the  title  Tickets  and  Fares. 
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origin  in  the  idea  that  the  cause  of  the  passenger's  ejection  having  been  occa- 
sioned by  the  simple  negligence  of  the  carrier  in  the  first  instance  in  having 
furnished  him  with  a  ticket  or  token  which,  under  the  rules  of  the  carrier, 
unknown  to  him,  did  not  permit  him  to  ride  on  the  train  which  he  desired  to 
take,  and  not  by  the  action  of  the  conductor  who  ejected  him,  he  could 
recover  only  for  his  loss  of  time  and  actual  expenses,  and  not  for  the  ejection. 

The  Decided  Weight  of  Authority,  however,  now  is  to  the  effect  that  where  the 
passenger  exercised  ordinary  prudence  in  the  purchase  of  his  ticket,  or  in 
accepting  a  token  showing  that  his  fare  had  been  paid  to  another  conductor 
•on  the  carrier's  line,  the  latter  cannot  excuse  itself  from  the  consequences  of 
its  own  act  by  showing  that  they  were  produced  by  the  concurrent  acts  of 
two  agents  rather  than  by  the  sole  act  of  the  ejecting  conductor.  If  the  latter 
should  fail  to  heed  the  explanations  and  protests  of  the  passenger  at  that  time, 
he  does  so  at  the  financial  peril  of  his  employer.1 


1.  When  Ticket  Invalid — Negligence  of  Car- 
rier's Agent  —  United  States.  —  Northern  Pac. 
R.  Co.  v.  Pauson.  44  U.  S.  App.  178,  70  Fed. 
Rep.  585;  New  York,  etc.,  R.  Co.  v.  Winter, 
143  U.  S.  60. 

California.  —  Sloane  v.  Southern  California 
R.  Co.,  in  Cal.  668. 

Indiana.  —  Lake  Erie,  etc.,  R.  Co.  v.  Fix,  88 
Ind.  381,  45  Am.  Rep.  464. 

Iowa.  —  Ellsworth  v.  Chicago,  etc.,  R.  Co., 
•(Iowa  1895)  63  N.  W.  Rep.  584. 

Kentucky. — Louisville,  etc.,  R.  Co.  -'.  Gaines, 
<Ky.  1896)  36  S.  W.  Rep.  174. 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
Rice,  64  Md.  63. 

Massachusetts .  —  Murdock  v.  Boston,  etc., 
R.  Co..  137  Mass.  293,  50  Am.  Rep.  307. 

Michigan.  —  Hufford  v.  Grand  Rapids,  etc., 
R.  Co.,  64  Mich.  631,  8  Am.  St.  Rep.  859; 
Rouser  v.  North  Park  St.  R.  Co.,  97  Mich.  565. 

New  York.  —  Tarbell  v.  Northern  Cent.  R. 
•Co.,  24  Hun  (N.  Y.)  51;  Muckle  v.  Rochester 
R.  Co.,  79  Hun  (N.  Y.)  33,  limiting  Townsend 
■v.  New  York  Cent.,  etc.,  R.  Co.,  56  N.  Y.  295 
15  Am.  Rep.  419. 

Pennsylvania.  —  Baltimore,  etc.,  R.  Co.  v. 
Bambre'y,  (Pa.  1888)  16  Atl.  Rep.  67;  Laird  v. 
Pittsburgh  Traction  Co.,  166  Pa.  St.  4. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Halbrook, 
<Tex.  Civ.  App.  1896)  33  S.  W.  Rep.  1028. 

West  Virginia.  —  Trice  v.  Chesapeake,  etc., 
R.  Co.,  40  W.  Va.  271. 

Where  the  plaintiff  purchased  a  ticket  from 
the  defendant's  agent,  which  the  agent  had  a 
right  to  sell  and  receive  pay  for,  covering  the 
distance  between  two  stations,  and  was  in- 
formed by  the  agent  that  it  was  good  and 
entitled  him  to  ride  between  the  said  two 
stations,  it  was  held  that  the  plaintiff  had  a 
right  to  rely  upon  the  agent's  statements,  and 
that  the  ticket  so  delivered  by  him  was  evi- 
dence agreed  upon  by  the  parties  by  which 
the  defendant  should  thereafter  recognize  the 
rights  of  the  plaintiff  in  the  contract  thus 
made  with  the  agent,  and  was  conclusive  upon 
the  subject.  Hufford  v.  Grand  Rapids,  etc., 
R.  Co.,  64  Mich.  631,  8  Am.  St.  Rep.  859,  over- 
ruling Hufford  v.  Grand  Rapids,  etc.,  R.  Co., 
53  Mich.  121,  and  Frederick  v.  Marquette,  etc., 
R.  Co.,  37  Mich.  342,  26  Am.  Rep.  531. 

Where  Ticket  Agent  Antedated  Limited  Ticket. 
—  Where  a  ticket  is  presented  to  a  person  on 
the  day  of  purchase,  but  the  conductor  refuses 
to  accept  it  because  it  bears  a  prior  date,  which, 
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if  the  true  one,  would  not  entitle  him  to  pass- 
age, he  may  refuse  to  get  off,  and.  if  ejected, 
may  recover  damages  therefor  from  the  rail- 
road company.  Ellsworth  v.  Chicago,  etc.,  R. 
Co.,  (Iowa  1895)  63  N.  W.  Rep.  584 

Where  a  ticket  agent,  in  selling  a  mileage 
ticket  good  for  one  year  from  issue,  made  the 
mistake  of  stamping  upon  it  as  the  date  of 
issue  1892  instead  of  1893,  and  the  holder  ten- 
dered the  book  in  payment  of  fare,  but  it  was 
rejected  as  out  of  date,  and  he  was  ejected 
from  the  train,  notwithstanding  his  explana- 
tions to  the  conductor,  it  was  held  that  the 
passenger  could  recover  damages  from  the  rail- 
road company  for  such  ejection.  Trice  v. 
Chesapeake,  etc.,  R.  Co.,  40  W.  Va.  271. 

Where  Conductor  of  a  Street  Car  Antedated 
Transfer  Check.  —  A  passenger  on  a  street  car, 
desiring  to  be  transferred  to  another  line,  re- 
ceived a  transfer  check  on  the  margin  of  which 
two  time  punches  were  made.  On  the  back  of 
the  ticket  was  this  sentence:  "  It  is  the  duty  of 
the  person  receiving  it,  and  one  of  the  condi- 
tions upon  which  this  check  is  accepted,  that 
the  passenger  examine  date  and  time  and  see 
that  same  are  correct."  The  passenger  made 
a  timely  request  for  the  transfer  check,  but  it 
was  not  given  him  until  he  was  in  the  act  of 
leaving  the  car.  The  conductor  of  the  car  to 
which  the  passenger  was  transferred  refused 
to  take  the  check,  alleging  that  it  was  two 
hours  old.  The  passenger  explained  the  mat- 
ter and  refused  to  pay  additional  fare,  when 
he  was  ejected.  It  was  held  that  he  was  en- 
titled to  recover  damages  for  the  inexcusable 
trespass.  Laird  v.  Pittsburgh  Traction  Co., 
166  Pa.  St.  4. 

Taking  Up  of  "  Returning  "  Coupon  by  "  Going  " 
Conductor.  —  Where  the  passenger  has  a  round- 
trip  ticket,  and  the  returning  coupon  is 
detached  and  retained  by  the  conductor  on 
the  "  going  "  trip,  and  he  does  not  discover 
the  conductor's  mistake  until  he  presents  the 
"going"  coupon  on  the  "returning"  trip, 
with  an  explanation  as  to  how  the  mistake 
occurred,  if  expelled  for  not  paying  his  fare 
he  is  entitled  to  recover  damages  for  the 
expulsion.  Pennsylvania  Co.  v.  Bray,  125 
Ind.  229;  Lake  Erie,  etc.,  R.  Co.  v.  Fix,  88 
Ind.  381,  45  Am.  Rep.  464;  Philadelphia,  etc., 
R.  Co.  v.  Rice,  64  Md.  63;  Rouser  v.  North 
Park  St.  R.  Co.,  97  Mich.  565;  Baltimore,  etc., 
R.  Co.  v.  Bambrey,  (Pa.  1888)  16  Atl.  Rep.  67. 

The  New  York  court  qualifies  this  rule.  In 
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8.  Persons  Riding  on  Freight  Trains.  —  A  railroad  company  may  make  and 


the  case  of  Wiggins  v.  King,  91  Hun  (N.  Y.) 
!4u,  u  w.is  held  t li a t  a  plaintiff  could  recover  in 
such  case  only  where  he  boarded  the  car  to 
make  the  return  trip,  in  ignorance  of  the  mis- 
take of  the  conductor  on  the  "  going  "  train, 
and  where  his  failure  to  discover  that  such  a 
mistake  had  been  made  was  not  due  to  his 
own  negligence. 

In  Muckle  v.  Rochester  R.  Co.,  79  Hun  (N. 
Y.)  33,  it  was  held  that  if  in  violation  of  the 
rights  of  a  passenger  a  railroad  company  pro- 
,  eeds  10  eject  him  from  the  car  in  which  he  is 
rightfully  seated  as  a  passenger,  notwithstand- 
ing the  fact  that  the  conductor  personally  may 
be  justified  by  his  instruction  in  doing  so,  be- 
cause of  the  mistake  of  another  conductor,  yet 
the  railroad  company  is  no  more  justified  in 
the  attempted  act  of  ejection  than  if  such  pass- 
enger had  at  the  time  held  and  presented  the 
evidence  of  his  right  to  remain  as  a  passenger 
in  the  car  without  further  payment.  Limiting 
Townsend  v.  New  York  Cent.,  etc.,  R.  Co.,  56 
N.  Y.  295,  15  Am.  Rep.  419. 

Omission  of  Agent  to  Stamp  Ticket  when  Pre- 
sented to  Him  for  That  Purpose.  —  The  plaintiff 
purchased  a  ticket  from  the  defendant  entitling 
him  to  a  round  trip,  one  of  the  conditions  being 
that  he  would  have  himself  identified  and  the 
ticket  stamped  and  the  coupon  signed  by  him. 
Before  returning  he  presented  his  ticket  to  the 
agent  at  the  end  of  the  line,  at  the  same  time 
asking  for  a  sleeping-car  ticket.  The  agent 
took  the  ticket  to  the  rear  of  his  office,  and  re- 
turning with  it,  handed  it  to  the  plaintiff,  folded 
up  with  the  sleeping-car  ticket.  The  plaintiff 
put  the  ticket  in  his  pocket,  and  did  not  dis- 
cover until  after  the  train  had  left  that  the 
agent  had  omitted  to  stamp  it.  The  plaintiff 
was  ejected  by  the  conductor.  It  was  held 
that  the  plaintiff,  having  done  all  that  he  was 
required  to  do,  and  being  justified  in  believing 
that  the  ticket  had  been  stamped,  was  a 
legal  passenger  upon  the  train,  and  the  com- 
pany was  liable  in  damages  for  his  expulsion. 
Northern  Pac.  R.  Co.  v.  Pauson,  44  U.  S.  App. 
178,  70  Fed.  Rep.  585.  The  court  said,  in 
part:  "  The  disposition  to  be  made  of  this  case 
depends  upon  the  question  whether  the  charge 
of  the  court  to  the  jury  states  a  correct  legal 
principle  applicable  to  the  facts  and  circum- 
stances of  the  case.  The  authorities  bearing 
upon  this  question  are  by  no  means  uniform. 
Some  of  the  courts  hold  that  it  is  the  duty 
of  the  passenger,  before  going  upon  the  train, 
to  examine  his  ticket  and  to  ascertain  there- 
from whether  or  not  any  mistake  has  been 
made  by  the  ticket  agent;  that  the  face  of  the 
ticket  is  conclusive  evidence  to  the  conductor 
of  the  train  as  to  the  contract  between  the 
passenger  and  the  railroad  company;  that  the 
conductor  can  look  only  to  the  ticket,  and  has 
no  right  to  be  governed  by  any  statement  or 
explanation  of  the  passenger;  that  if  the  ticket 
is  not  upon  its  face  such  a  ticket  as  entitles 
the  passenger  to  ride,  the  conductor  has  the 
right  and  it  is  his  duty,  to  eject  him  from  the 
train;  and  that  his  only  remedy  for  the  mis- 
take, negligence,  or  carelessness  of  the  ticket 
agent  is  by  an  action  for  breach  of  the  con- 
tract to  recover  the  extra  amount  he  was  com- 
pelled to  pay  for  his  fare,  and  he  cannot  re- 


cover for  the  tort  of  the  conductor  in  expelling 
him.  Others  hold  that  the  passenger  has. 
the  right  to  rely  upon  the  acts  and  statements 
of  the  ticket  agents  or  conductors,  and  that,  if 
expelled  from  the  train  when  he  has  acted  in 
good  faith  and  is  without  fault,  the  carrier- 
would  be  liable  in  damages  for  such  expulsion, 
whether  the  action  is  brought  for  a  breach  of 
the  contract  or  solely  for  the  tort  of  the  con- 
ductor. With  this  conflict  in  the  decisions 
state  and  national,  we  must  examine  the 
reasons  given  by  the  courts  for  the  adoption 
of  the  rule  upon  which  their  decisions  are 
founded,  and  endeavor  to  ascertain  the  con- 
trolling principles  of  the  law  applicable  to  this- 
case  which  are  best  established  by  the  sound- 
est reason  and  justice  of  the  cases.  *  *  * 
In  the  present  case  Pauson  introduced  testi- 
mony tending  to  show,  and  from  which  the 
jury  were  authorized  to  infer,  that  he  had  fully 
complied  with  all  the  conditions  of  the  ticket 
upon  his  part  ;  that  he  '  did  present  himself  to* 
an  agent,  and  sign  the  ticket  in  his  (the 
agent's)  presence,  and  the  agent  took  the 
ticket,  and  returned  it  in  such  a  way  and  un- 
der such  circumstances  as  to  justify  plaintiff 
in  believing  that  he,  the  agent,  had  witnessed 
and  stamped  the  ticket,  and  plaintiff,  so  believ- 
ing, entered  the  train.'  The  court  did  not  err 
in  instructing  the  jury  that,  if  they  believed, 
such  facts  to  be  true,  then  the  plaintiff  was  a 
legal  passenger,  and  his  removal  from  the 
train  was  unlawful.  The  judgment  of  the  cir- 
cuit court  is  affirmed." 

In  the  case  of  Sloane  v.  Southern  California 
R.  Co.,  in  Cal.  668,  the  plaintiff  had  pur- 
chased a  ticket  from  the  agent  of  the  defend- 
ant for  passage  from  North  Pomona  to  Sarr 
Diego.  Before  reaching  a  town  where  she 
changed  cars  the  conductor  took  up  her 
ticket  without  giving  her  any  check  or  other 
evidence  of  her  right  to  be  carried.  The  second 
conductor  ejected  her  because  of  her  inability 
to  pay  fare.  The  court  held  that  it  is  imma- 
terial if  different  acts  of  tort  were  committed 
by  different  agents  of  the  railroad  company; 
and  the  liability  of  the  company  is  the  same 
where  one  conductor  took  up  the  ticket  of  a 
passenger  and  required  a  change  of  cars  with- 
out giving  to  the  passenger  any  evidence  of 
the  right  of  passage,  and  another  conductor 
excluded  the  passenger  for  failure  to  exhibit 
such  evidence,  as  if  both  acts  had  been  done 
by  one  conductor.  In  an  able  opinion,  after  an 
exhaustive  review  of  the  authorities,  the  court 
said:  "  It  is  contended  by  the  appellant  that, 
as  the  plaintiff  left  the  car  at  East  Riverside, 
in  accordance  with  the  previous  directions  of 
the  conductor,  and  no  personal  violence  was 
used  or  displayed  towards  her,  her  only  right 
of  action  is  for  a  breach  of  the  defendant's 
contract  to  carry  her  to  San  Diego,  and  that 
the  extent  of  her  recovery  therefor  is  the  price 
paid  for  the  second  ticket,  and  a  reasonable 
compensation  for  the  loss  of  time  sustained 
by  her.  The  plaintiff's  right  of  action  against 
the  defendant  is  not,  however,  limited  to  the 
breach  of  its  contract  to  carry  her  to  San 
Diego,  but  includes  full  redress  for  the  wrongs 
sustained  by  her  by  reason  of  the  defendant's 
violation  of  the  obligations  which  it  assumed  in 
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maintain  a  rule  limiting  the  carriage  oi 

entering  into  such  contract.  If  she  was  wrong- 
fully prevented  by  the  defendant  from  com- 
pleting the  passage  to  San  Diego,  for  which  it 
had  contracted  with  her,  she  could  either  bring 
an  action  simply  for  the  breach  of  this  con- 
tract, or  she  could  sue  it  in  tort  for  its  viola- 
tion of  the  duty  as  common  carrier,  which  it 
assumed  upon  entering  into  such  contract. 
*  *  *  The  complaint  in  the  present  case  is 
not  merely  for  the  breach  of  the  contract,  nor 
is  it  merely  for  the  wrong  committed  in  ex- 
cluding her  from  the  car,  but  it  is  to  recover 
the  damages  sustained  by  her  by  reason  of  the 
wrongful  acts  committed  by  the  defendant  in 
the  violation  of  its  contract.  It  is  in  the 
■nature  of  an  action  on  the  case,  arising  out  of 
the  conduct  of  the  defendant  in  wrongfully 
depriving  her  of  her  ticket,  and  thereafter,  by 
reason  of  such  wrongful  act,  excluding  her 
•from  its  car,  and  refusing  to  carry  out  its  con- 
tract. Although  her  action  is  for  the  tort  re- 
sulting from  the  defendant's  conduct,  the 
wrong  which  produced  that  result  was  twofold 
—  depriving  her  of  the  evidence  of  its  contract 
to  carry  her  to  San  Diego,  and  afterward  ex- 
cluding her  from  its  car  for  failure  to  produce 
the  evidence  of  which  it  had  wrongfully  de- 
prived her.  For  the  purpose  of  giving  her 
this  right  of  action,  it  is  immaterial  that  these 
different  acts  were  by  different  agents  of  the 
defendant.  If  the  conductor  who  took  up  the 
ticket  had  himself,  at  a  subsequent  point  in 
the  trip,  excluded  her  for  failure  to  exhibit  it, 
the  liability  of  the  defendant  would  not  be 
questioned.  Its  liability  is  the  same,  notwith- 
standing, for  its  own  convenience,  it  has  in- 
trusted the  management  of  its  train  to  differ- 
ent conductors." 

Where  a  ticket  agent  agreed  to  sell  the  plain- 
tiff a  round-trip  ticket  good  for  thirty  days,  re- 
ceived the  money  therefor,  and  delivered  the 
ticket,  and  the  plaintiff  soon  afterwards  found 
that  it  was  limited  to  ten  days,  and  demanded 
a  change  in  the  ticket  or  a  return  of  the  money, 
but  was  refused  both,  the  company  could  not 
defend  an  action  for  the  unlawful  ejection  of 
the  plaintiff's  wife  while  riding  on  the  return 
coupon  within  thirty  days,  on  the  ground  that 
the  breach  of  contract  occurred  when  the  agent 
refused  to  change  the  ticket,  and  that  the  at- 
tempt to  ride  on  the  return  coupon  was  at  the 
passenger's  risk.  Gulf,  etc.,  R.  Co.  v.  Hal- 
brook,  (Tex.  Civ.  App.  1896)  33  S.  W.  Rep. 
1028. 

Where  a  person  asked  the  ticket  agent  for  a 
first-class  ticket  and  missed  the  train,  though 
he  went  at  once  to  the  depot  after  getting  the 
ticket,  and  on  the  following  morning  boarded 
another  train,  from  which  he  was  ejected  be- 
cause the  ticket  was  limited  and  out  of  date 
the  day  previous,  he  may  maintain  an  action 
of  tort  for  the  forcible  ejection.  Louisville, 
€tc,  R.  Co.  v.  Gaines,  (Ky.  1896)  36  S.  W.  Rep. 
174. 

Where  the  Conductor  Punched  the  Ticket  In- 
stead of  Giving  a  Lay-over  Ticket.  —  The  plain- 
tiff bought  a  ticket  in  Boston  entitling  him  to 
passage  over  the  defendant's  road.  At  the 
time  he  informed  the  ticket  agent  that  he  de- 
sired to  stop  over  at  a  certain  station,  and  was 
then  told  that  he  could  do  so  by  speaking  to 


iassengers  to  passenger  trains,  and  pro- 

the  conductor  about  it.  Between  Bingham- 
ton  and  Olean  he  informed  the  conductor  that 
he  wished  to  stop  over,  and  the  conductor,  in- 
stead of  giving  him  a  stop-over  check,  punched 
his  ticket  and  told  him  that  that  was  sufficient 
to  give  him  the  right,  and  afterwards  to  use 
the  punched  ticket  between  Olean  and  Sala- 
manca. He  made  the  stop,  and  taking  an- 
other train,  presented  the  punched  ticket,  in- 
forming the  conductor  of  what  had  taken 
place.  The  conductor  refused  to  take  it  and 
demanded  full  fare.  This  being  refused,  the 
conductor  stopped  the  train  and  ejected  him. 
It  was  held  that  passengers  are  not  presumed 
or  required  to  know  the  rules  and  regulations 
of  the  company  made  for  the  guidance  of  its 
conductors  and  employees  as  to  its  own  inter- 
nal affairs,  and  that  the  company  was  liable 
for  the  act  of  the  conductor  in  ejecting  the 
plaintiff.  New  York,  etc.,  R.  Co.  v.  Winter, 
143  U.  S.  60. 

If  the  ticket  agent  of  a  carrier  delivers  to  a 
passenger  a  ticket  with  a  hole  punched  in  it, 
and  assures  him  that  the  ticket  entitles  him  to 
be  carried  to  his  place  of  destination,  when  in 
fact,  by  the  rules  of  the  carrier,  it  does  not, 
and  the  passenger  is  expelled  by  the  conductor 
for  refusing  to  pay  additional  fare,  he  may 
maintain  an  action  therefor  against  the  carrier 
for  such  ejection.  Murdock  v.  Boston,  etc., 
R.  Co.,  137  Mass.  293,  50  Am.  Rep.  307.  In 
this  case  the  court,  in  distinguishing  the  case 
of  Bradshaw  v.  South  Boston  R.  Co.,  135  Mass. 
407,  46  Am.  Rep.  481,  in  part,  said:  "The 
ticket  seller  assumed  to  know  and  gave  assur- 
ances which  the  plaintiff  had  a  right  to  rely  on, 
and  which  he  did  rely  on.  If,  when  the  con- 
ductor refused  to  accept  the  punched  ticket,  it 
had  appeared,  on  an  inspection  of  it,  that  there 
had  been  a  mistake,  and  that  it  did  not  on  its 
face  purport  to  be  good  for  a  passage  over 
that  part  of  the  defendant's  road,  and  that  the 
ticket  seller  had  delivered  to  the  plaintiff  a  good 
ticket  upon  some  other  railroad,  or  to  some 
place  which  had  already  been  passed  when 
the  mistake  was  discovered,  and  it  was  found 
that  the  plaintiff  had  through  inadvertence 
accepted  a  ticket  which  on  its  face  was 
plainly  insufficient,  then  this  case  would  have 
fallen  within  the  doctrine  of  the  recent  deci- 
sion in  Bradshaw  v.  South  Boston  R.  Co.,  135 
Mass.  407,  46  Am.  Rep.  481,  and  it  would  have 
been  the  duty  of  the  plaintiff  to  yield  for  the 
time  being  and  pay  his  fare  anew,  or  withdraw 
from  the  car,  unless  a  distinction  should  be 
taken  between  the  rights  of  passengers  upon 
steam  railways  and  street  rail  ways  under  such 
circumstances  —  a  question  which  we  do  not 
now  consider.  *  *  *  But  in  the  present 
case  such  is  not  the  position  of  the  narties." 

Trip  Check  Instead  of  Stop-over  Check  Given 
Passenger.  —  Where  a  passenger  asked  the 
proper  conductor  for  a  stop-over  check,  and, 
through  the  conductor's  fault,  received  instead 
only  a  trip  check,  it  was  held  that  the  second 
conductor  could  still  demand  fare,  and  on  the 
passenger's  failure  to  pay  it,  eject  him.  Yor- 
ton  ?>.  Milwaukee,  etc.,  R.  Co.,  54  Wis.  234, 
41  Am.  Rep.  23. 

Maryland.  —  A  railroad  ticket  presented  by 
a  passenger  is  conclusive  of  his  rights  as  be- 
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hibiting  their  carriage  on  freight  trains.1  It  is  the  right  of  the  conductor  of 
such  train  to  eject  one  attempting  to  ride  thereon  against  the  rules  of  the  com- 
pany;2 and  the  fact  that  the  station  agent  of  the  railroad  promised  the  pass- 
enger  that  he  would  give  the  conductor  authority  to  carry  him  will  not 
make  the  ejection  by  the  conductor  unlawful.3 

Custom.  —  But  where  a  railroad  habitually  carries  passengers  by  a  freight 
train,  it  thereby  becomes  a  common  carrier  of  passengers  by  such  freight 
train,  and  is  liable  to  the  same  extent  for  ejection  as  it  would  be  for  the  ejec- 
tion of  a  passenger  from  a  passenger  train.4 

Ejection  from  Freight  Train  for  Non-production  of  Ticket.  —  A  regulation  requiring 
the  production  of  tickets  on  freight  trains  is  a  reasonable  one,  and  the  con- 
ductor of  such  train  may  eject  all  persons  who  have  failed  to  comply  with 
such  regulation  before  entering  the  car.5 

Change  of  Regulation  —  Notice.  —  But  where  the  railroad  company  has  been 
in  the  habit  of  receiving  payment  of  fare  in  cash  on  freight  trains,  and 
changes  its  rules  so  as  to  require  the  purchase  of  a  ticket  by  the  passenger 
before  entering  the  car,  the  passenger  is  entitled  to  reasonable  notice  of  such 
change  of  regulation,  and  where  he  has  not  had  such  reasonable  notice,  and 
takes  passage  in  ignorance  of  the  change,  the  railroad  company  is  liable  for 
his  expulsion  by  the  conductor.6 

Rule  Requiring  Production  of  Certain  Kind  of  Ticket  for  Freight  Train.  —  A  regulation 
requiring  the  production  of  a  special  kind  of  ticket  to  entitle  a  person  to- 
passage  on  a  freight  train  is  a  reasonable  one,  and  if  he  has  reasonable  notice 
of  such  regulation,  he  may  be  ejected  for  non-compliance  with  it.7  The  con- 
ductor is  not  bound  by  any  agreement  which  the  passenger  has,  or  claims  to 
have,  made  with  the  ticket  agent  before  entering  the  car,  and  the  passenger 
may  be  ejected,  notwithstanding  that  he  was  told  by  the  ticket  agent  that  he 
might  ride  on  that  train.8 

9.  Manner  of  Ejection.  —  In  effecting  the  removal  from  its  train  of  one  who 


tween  him  and  the  conductor  of  the  train,  and 
when  by  its  terms  it  does  not  entitle  him  to 
passage,  although  the  fault  may  be  that  of 
the  railroad's  agent,  it  is  his  duty  to  pay  the 
fare  demanded  and  seek  his  remedy  for  the 
breach  of  contract.  Western  Maryland  R.  Co. 
v.  Stocksdale,  83  Md.  245. 

For  Further  Treatment  of  this  subject,  see  the 
title  Tickets  and  Fares. 

1.  Persons  on  Freight  Trains.  —  Chicago,  etc., 
R.  Co.  v.  Flagg,  43  111.  364,  92  Am.  Dec.  133; 
Arnold  v.  Illinois  Cent.  R.  Co.,  83  111.  273,  25 
Am.  Rep.  383;  Law  v.  Illinois  Cent.  R.  Co., 
32  Iowa  534;  Dunn  v.  Grand  Trunk  R.  Co.,  58 
Me.  187,  4  Am.  Rep.  267;  Thomas  v.  Chicago, 
etc.,  R.  Co.,  72  Mich.  355;  Burlington,  etc., 
R.  Co.  v.  Rose,  11  Neb.  177;  Eatc  i  v.  Dela- 
ware, etc.,  R.  Co.,  57  N.  Y.  382,  15  Am.  Rep. 
515;  Cleveland,  etc.,  R.  Co.  v.  Bartram,  11 
Ohio  St.  457. 

2.  Thomas  v.  Chicago,  etc.,  R.  Co.,  72  Mich. 
355- 

3.  Marshall  v.  St.  Louis,  etc.,  R.  Co.,  78  Mo. 
616;  Indianapolis,  etc.,  R.  Co.  v.  Kennedy,  77 
Ind.  507,  3  Am.  &  Eng.  R.  Cas.  467. 

4.  Custom.  —  2  Woods  on  Railways,  p.  413; 
Chicago,  etc.,  R.  Co.  v.  Flagg,  43  111.  364,  92 
Am.  Dec.  133;  Illinois  Cent.  R.  Co.  v.  John- 
son, 67  111.  312;  Kansas  Pac.  R.  Co.  v.  Kess- 
ler,  18  Kan.  523;  McGee  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  208,  1  Am.  St.  Rep.  706;  Jones 
v.  Wabash,  etc.,  R.  Co.,  17  Mo.  App.  158; 
Burke  v.  Missouri  Pac.  R.  Co.,  51  Mo.  App. 
494;  Boehm  v.  Duluth,  etc.,  R.  Co.,  91  Wis. 


592.  But  see  Hobbs  v.  Texas,  etc.,  R.  Co.,  49. 
Ark.  357,  34  Am.  &  Eng.  R.  Cas.  268. 

5.  Rule  Requiring  Production  of  Tickets  on 
Freight  Trains.  —  Rorer  on  Railroads,  vol.  2r 
p.  985,  §  18;  Evans  v.  Memphis,  etc.,  R.  Co., 
56  Ala.  246,  28  Am.  Rep.  771,  18  Am.  Ry.  Rep. 
350;  Chicago,  etc.,  R.  Co.  v.  Parks,  18  111. 
460,  68  Am.  Dec.  562;  Illinois  Cent.  R.  Co.  v. 
Nelson,  59  111.  no;  Toledo,  etc.,  R.  Co.  v.  Pat- 
terson, 63  111.  304;  Indianapolis,  etc.,  R.  Co. 
v.  Kennedy,  77  Ind.  507;  Law  v.  Illinois  Cent. 
R.  Co.,  32  Iowa  534;  Southern  Kansas  R.  Co. 
v.  Hinsdale,  38  Kan.  507,  34  Am.  &  Eng.  R. 
Cas.  256;  Lane  v.  East  Tennessee,  etc.,  R.  Co.,. 
5  Lea  (Tenn.)  124,  2  Am.  &  Eng.  R.  Cas.  278. 

6.  Lane  v.  East  Tennessee,  etc.,  R.  Co.,  5 
Lea  (Tenn.)  124,  2  Am.  &  Eng.  R.  Cas.  278. 

What  Is  Suitable  Notice.  —  Where  the  con- 
ductor entered  the  caboose,  after  all  the  pass- 
engers were  aboard,  and  announced,  so  that 
they  all  might  hear  and  have  time  to  purchase 
tickets  before  the  departure  of  the  train,  that 
no  one  would  be  entitled  to  passage  without  a 
ticket,  it  was  held  that  ample  publicity  was 
given  to  the  existence  of  the  regulation,  and 
that  a  passenger  might  be  expelled  at  any  suit- 
able place  for  non-compliance  with  it.  South- 
ern Kansas  R.  Co.  v.  Hinsdale,  38  Kan.  507, 
34  Am.  &  Eng.  R.  Cas.  256. 

7.  Illinois  Cent.  R.  Co.  v.  Nelson,  59  111.  no; 
Falkner  v.  Ohio,  etc.,  R.  Co.,  55  Ind.  369. 

8.  Falkner  v.  Ohio,  etc.,  R.  Co.,  55  Ind.  369; 
Thomas  v.  Chicago,  etc.,  R.  Co.,  72  Mich.  355, 
37  Am.  &  Eng.  R.  Cas.  108. 
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has  forfeited  his  right  to  travel,  the  carrier  may  use  only  that  degree  of  force 
which  is  necessary  for  that  purpose.1  But  the  conductor  of  a  train  is  acting 
within  the  scope  of  his  authority  in  expelling  passengers,  and  the  company  is 
liable  in  damages  for  the  exercise  of  such  right  for  it  by  the  conductor  in  an 
improper  or  brutal  manner.2 

10.  Place  of  Ejection.  —  In  the  Absence  of  a  Statute  providing  at  what  place  along 
the  carrier's  line  the  right  of  ejection  may  be  exercised  by  it,  the  passenger  may 
be  ejected  at  any  point  where  he  will  not  be  subjected  to  great  peril.3 

Question  for  Jury.  —  In  such  case  the  question  as  to  whether  the  place  of 
ejection  is  a  proper  or  an  improper  one  is  a  question  of  fact  for  the  jury.4 

Statutes.  —  Many  of  the  states  of  the  Union  regulate  by  statute  and  limit  the 
right  of  a  carrier  to  eject  a  passenger  at  a  place  other  than  a  usual  stopping- 
place,  a  regular  station,  or  near  a  dwelling-house.  The  ejection  of  a  passenger 
at  some  other  point  along  the  line  will  render  the  carrier  liable  for  such 
ejection.5 


1.  Degree  of  Force  to  be  Employed.  —  Coleman 
v.  New  York,  etc.,  R.  Co.,  106  Mass.  160; 
Great  Western  R.  Co.  v.  Miller,  19  Mich.  305; 
Gallena  v.  Hot  Springs  R.  Co.,  13  Fed.  Rep. 
116. 

2.  Kline  v.  Central  Pac.  R.  Co.,  37  Cal.. 
400,  99  Am.  Dec.  282;  St.  Louis,  etc.,  R.  Co.  v. 
Dalby,  19  111.  353;  Moore  v.  Fitchburg  R. 
Corp.,  4  Gray  (Mass.)  465,  64  Am.  Dec.  83; 
Great  Western  R.  Co.  v.  Miller,  19  Mich.  305; 
Perkins  v.  Missouri,  etc.,  R.  Co.,  55  Mo.  201; 
Travers  v.  Kansas  Pac.  R.  Co.,  63  Mo.  421; 
Pennsylvania  R.  Co.  v.  Vandiver,  42  Pa.  St. 
365,  82  Am.  Dec.  520;  Weed  v.  Panama  R.  Co., 
17  N.  Y.  362,  72  Am.  Dec.  474;  Hamilton  v. 
Third  Ave.  R.  Co.,  13  Abb.  Pr.  N.  S.  (N.  Y. 
Super.  Ct.)3i8;  Porter  v.  New  York  Cent. 
R.  Co.,  34  Barb.  (N.  Y.)  353. 

Where  a  flagman  whose  duty  it  was,  on  dis- 
covering a  trespasser  on  the  train,  to  take  him 
to  the  conductor,  and,  if  so  directed  by  the 
latter,  to  expel  him,  failed  to  report  to  the  con- 
ductor, but  ejected  a  trespasser  on  his  own 
responsibility  while  the  train  was  in  motion, 
the  company  was  liable  in  damages  for  the 
resulting  injuries.  Southern  R.  Co.  v.  Hunter, 
(Miss.  1897)  21  So.  Rep.  304. 

See  also  infra,  this  title,  Damages  ;  Matters 
of  Defense. 

3.  Place  of  Ejection  —  General  Rule  —  United 

Slates.  — Gallena  v.  Hot  Springs  R.  Co.,  4 
McCrary  (U.  S.)  371,  13  Fed.  Rep.  116. 

Indiana. — Jeffersonville  R.  Co.  v.  Rogers, 
28  Ind.  1,  92  Am.  Dec.  276. 

Iowa.  — Everett  v.  Chicago,  etc.,  R.  Co.,  69 
Iowa  15,  58  Am.  Rep.  207,  27  Am.  &  Eng.  R. 
Cas.  98;  Brown  v.  Chicago,  etc.,  R.  Co.,  51 
Iowa  235. 

Maryland.  —  McClure  v.  Philadelphia,  etc., 
R.  Co.,  34  Md.  532,6  Am.  Rep.  345. 

Michigan.  — Great  Western  R.  Co.  v.  Miller, 
19  Mich.  305. 

Minnesota.  —  Wyman  v.  Northern  Pac.  R. 
Co.,  34  Minn.  210,  22  Am.  &  Eng.  R.  Cas.  402. 

Ohio.  — Cincinnati,  etc.,  R.  Co.  v.  Skillman, 
39  Ohio  St.  444,  13  Am.  &  Eng.  R.  Cas.  31. 

South  Carolina.  — Moore  v.  Columbia,  etc., 
R.  Co.,  38  S.  Car.  1,  58  Am.  &  Eng.  R.  Cas.  493. 

Utah. — Rudy  v.  Rio  Grande  Western  R. 
Co  ,  8  Utah  165,  52  Am.  &  Eng.  R.  Cas.  351. 

But  see  Maples  v.  New  York,  etc.,  R.  Co., 
38  Conn.  558,  9  Am.  Rep.  434. 


4.  Question  for  Jury.  —  Louisville,  etc.,  R. 
Co.  v.  Johnson,  108  Ala.  62;  Chicago,  etc.,  R. 
Co.  v.  Boger,  1  111.  App.  472;  Illinois  Cent. 
R.  Co.  v.  Latimer,  128  111.  163;  Jeffersonville 
R.  Co.  v.  Rogers,  28  Ind.  1,  92  Am.  Dec. 
276;  Toledo,  etc.,  R.  Co.  v.  Wright,  6S  Ind. 
586,  34  Am.  Rep.  277;  Brown  v.  Chicago,  etc., 
R.  Co.,  51  Iowa  235;  Lake  Shore,  etc.,  R.  Co. 
v.  Rosenzweig,  113  Pa.  St.  519,  26  Am.  &  Eng. 
R.  Cas.  489. 

5.  Statutes.  —  St.  Louis,  etc.,  R.  Co.  v. 
Branch,  45  Ark.  524;  Illinois  Cent.  R.  Co.  v. 
Sutton,  42  111.  438,  92  Am.  Dec.  81;  Stevens 
v.  Atchison,  etc.,  R.  Co.,  1  Mo.  App.  Rep.  247. 

Statutory  Regulations  —  Arkansas.  —  Under 
Mansf.  Ark.  Dig.,  §  5474,  a  conductor  cannot 
eject  a  passenger  for  refusing  to  pay  his  fare 
except  at  a  usual  stopping-place,  though  that 
would  take  him  to  his  destination.  St.  Louis, 
etc.,  R.  Co.  v.  Branch,  45  Ark.  524. 

The  Arkansas  statute  which  requires  com- 
panies to  expel  passengers  only  at  stations  is 
confined  to  cases  where  passengers  refuse  to 
pay  the  fare,  and  has  no  application  to  a  per- 
son who  is  unlawfully  upon  a  freight  train. 
Hobbs  v.  Texas,  etc.,  R.  Co.,  49  Ark.  357,  34 
Am.  &  Eng.  R.  Cas.  268. 

California.  —  In  this  state  a  statute  provides 
that  if  a  passenger  refuses  to  pay  his  fare  or 
surrender  his  ticket,  he;  may  be  ejected  at  any 
usual  stopping-place  or  near  any  dwelling- 
house.    Civil  Code,  §  487. 

Florida.  —  A  Florida  statute  prohibits  the 
expulsion  of  passengers  for  nonpayment  of 
fare  at  any  point  other  than  a  usual  stopping- 
place  or  near  some  dwelling-house.  Such 
statute  was  held  to  have  no  application  to  the 
ejection  of  a  passenger  for  the  wanton  viola- 
tion of  a  reasonable  rule  of  the  company.  In 
such  case  he  forfeits  his  right  to  be  carried  at 
all,  and  may  be  ejected  at  any  safe  place. 
South  Florida  R.  Co.  v.  Rhodes,  25  Fla.  40,  37 
Am.  &  Eng.  R.  Cas.  100. 

Illinois.  —  Under  a  statute  of  Illinois  a  pass- 
enger can  only  be  ejected  for  the  nonpayment 
of  fares  at  a  regular  station,  and  not  else- 
where. Chicago,  etc.,  R.  Co.  v.  Parks,  18  111. 
460,  68  Am.  Dec.  562;  Chicago,  etc.,  R.  Co.  v. 
Flagg,  43  111.  364,  92  Am.  Dec.  133;  Chicago, 
etc.,  R.  Co.  v.  Roberts,  40  111.  503;  Toledo, 
etc.,  R.  Co.  v.  Patterson,  63  111.  304. 

And  this  applies  to  a  passenger  entering  a 
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Place  of  Ejection  of  Trespasser.  —  Where  a  person  ejected  is  a  mere  trespasser, 
and  has  entered  the  train  with  no  intention  of  paying  his  fare,  and  with  the 
improper  purpose  of  riding  free,  no  duty  is  owing  him  by  the  railroad  com- 
pany to  put  him  off  at  any  particular  place  along  the  line;  and  statutes  pro- 
hibiting the  expulsion  of  passengers  at  places  other  than  at  regular  stopping- 
places  or  near  a  dwelling-house,  have  no  application  as  to  him.1 

VI.  Limitation  of  Liability  —  1.  The  Power  to  Limit  —  a.  Generally  — 
Early  Rule.  —  Some  of  the  earlier  cases  held  that  a  common  carrier  could  not, 
by  any  means  whatever,  avoid  the  liabilities  imposed  upon  it  by  the  common 
law.2 


train  without  having  purchased  a  ticket,  in 
violation  of  a  rule  of  the  company.  Illinois 
Cent.  R.  Co.  v.  Sutton,  42  111.  438,  92  Am. 
Dec.  Si. 

The  statute  does  not  authorize  the  ejection 
of  the  passenger  at  any  place  in  the  town  other 
than  the  one  at  which  the  road  may  have  its 
depot.  Illinois  Cent.  R.  Co.  v.  Latimer,  128 
111.  163. 

An  exception  to  the  rule  is  held  to  exist  in  a 
case  where  the  passenger  has  been  ejected  at 
a  station  and  undertakes  to  board  the  train 
again  as  it  is  pulling  out.  In  such  case  he 
may  be  immediately  ejected.  Chicago,  etc., 
R.  Co.  v.  Boger,  1  111.  App.  472. 

The  refusal  of  a  passenger  to  surrender  his 
ticket  does  not  constitute  the  same  offense  as 
the  nonpayment  of  fare,  and  the  statutory 
prohibition  against  putting  one  off  for  the 
latter  offense  at  any  place  other  than  a  regular 
station  does  not  apply  to  the  former.  Illinois 
Cent.  R.  Co.  v.  Whittemore,  43  111.  420,  12  Am. 
Dec.  138. 

A  regular  station,  at  which  a  conductor  is 
authorized  to  remove  a  person  for  nonpay- 
ment of  fare,  is  a  place  on  a  railway  where 
passenger  trains  usually  stop  to  have  persons 
•get  on  and  off.  Illinois  Cent.  R.  Co.  v.  Lati- 
mer, 128  111.  163. 

A  water-tank  is  not  a  regular  station,  within 
the  meaning  of  this  law,  though  it  may  be  a 
regular  stopping-place.  Chicago,  etc.,  R.  Co. 
w.  Flagg,  43  111.  364,  92  Am.  Dec.  133. 

Indiana.  —  A  law  in  this  state  for  the  incor- 
poration of  railroad  companies  provided  that 
'"  if  any  passenger  shall  refuse  to  pay  his  fare 
or  toll,  the  conductor  of  the  train  and  the  serv- 
ants of  the  corporation  may  put  him  out  of  the 
cars  at  any  usual  stopping-place."  It  was 
held  that  this  statute  was  merely  permissive, 
^and  that  as  the  right  of  ejection  for  nonpay- 
ment of  fare  existed  independently  of  stat- 
ute a  person  might  be  ejected  for  nonpay- 
ment of  fare  at  any  safe  place.  Toledo,  etc., 
R.  Co.  v.  Wright,  68  Ind.  586,  34  Am.  Rep. 
277. 

New  Hampshire.  —  A  statute  of  this  state  pro- 
hibits the  ejection  of  a  passenger  at  any  place 
other  than  at  a  regular  passenger  station. 
New  Hampshire  Gen.  Laws,  c.  163,  §  2. 

A  passenger  station  must  be  a  stopping- 
place  at  which  tickets  are  ordinarily  sold. 
Baldwin  v.  Grand  Trunk  R.  Co.,  64  N.  H. 
596,  37  Am.  &  Eng.  R.  Cas.  126. 

New  York.  —  A  statute  of  this  state  prohibits 
the  ejection  of  a  passenger  at  a  place  other 
than  a  usual  stopping-place  or  near  a  dwelling- 
house. 

Under  the  statute  the  question  whether  the 


place  at  which  one  is  ejected  is  "near"  a 
dwelling-house  is  a  question  of  fact  for  the 
jury.    Loomis  v.  Jewett,  35  Hun  (N.  Y.)  313. 

Utah.  —  A  statute  of  this  state  prohibits  the 
ejection  of  a  passenger  at  a  place  other  than 
a  usual  stopping-place  or  passenger  station. 
This  statute  is  held  to  apply  to  a  passenger 
who  failed  to  buy  a  ticket,  and  refused  to  pay 
double  fare  as  required  by  a  rule  of  the  com- 
pany. Nichols  v.  Union  Pac.  R.  Co.,  7  Utah 
510. 

Vermont.  —  Under  a  statute  of  this  state  a 
railroad  company  has  no  right  to  eject  a  pass- 
enger at  a  place  other  than  at  a  usual  stopping- 
place.    Stephen  v.  Smith,  29  Vt.  160. 

Wisconsin.  —  The  Wisconsin  statute  forbid- 
ding ejection  at  any  place  other  than  the  usual 
stopping-place,  or  near  a  dwelling-house,  by 
necessary  implication  forbids  the  putting  off 
of  a  passenger  at  any  other  place.  Phettiplace 
v.  Northern  Pac.  R.  Co.,  84  Wis.  412,  58  Am. 
&  Eng.  R.  Cas.  61,  disapproving  Toledo,  etc., 
R.  Co.  v.  Wright,  68  Ind.  586,  34  Am.  Rep.  277, 
which  held  that  as  the  right  of  ejection  at  any 
place  existed  independently  of  statute,  the 
statute  was  merely  permissive. 

1.  Trespassers.  —  Hobbs  v.  Texas,  etc.,  R. 
Co.,  49  Ark.  357,  34  Am.  &  Eng.  R.  Cas.  268, 
Lillis  v.  St.  Louis,  etc.,  R.  Co.,  64  Mo.  464,  27 
Am.  Rep.  255;  Wyman  v.  Northern  Pac.  R. 
Co.,  34  Minn.  210,  22  Am.  &  Eng.  R.  Cas.  402; 
Hardenbergh  v.  St.  Paul,  etc.,  R.  Co.,  39 
Minn.  3,  12  Am.  St.  Rep.  610,  34  Am.  &  Eng. 
R.  Cas.  359;  Moore  v.  Columbia,  etc.,  R.  Co., 
38  S.  Car.  I,  58  Am.  &  Eng.  R.  Cas.  493. 

Where  a  holder  of  a  thousand-mile  ticket,  to 
be  "  good  for  six  months  only,"  after  that 
period  had  elapsed,  having  first  obtained  legal 
advice  that  the  ticket  was  good  till  the  one 
thousand  miles  were  traveled,  took  his  seat  in 
a  train  and  refused  to  pay  fare  otherwise  than 
by  offering  his  ticket,  and  was  ejected  from 
the  train,  it  was  held  that  the  ticket  was 
void;  that  the  holder  was  not  a  passenger,  and 
became  a  trespasser  on  his  refusal  to  pay,  and 
that  he  might  be  ejected  at  a  point  contiguous 
neither  to  a  station  nor  a  dwelling-house;  that 
the  statute  (Wagn.  Stat.  307,  §  28)  had  no  ap- 
plication to  such  a  case.  Lillis  v.  St.  Louis, 
etc.,  R.  Co.,  64  Mo.  464,  27  Am.  Rep.  255. 

See  also  infra,  this  title,  Damages ;  Matters 
of  Defense. 

2.  Rule  in  Earlier  Cases.  —  Roll  v.  Raguet,  4 
Ohio  400,  22  Am.  Dec.  759;  Jones  v.  Voorhees, 
10  Ohio  145;  Gould  v.  Hill,  2  Hill  (N.  Y.)  625; 
Fish  v.  Chapman,  2  Ga.  349,  46  Am.  Dec.  393; 
Thomas  v.  Boston,  etc.,  R.  Corp.,  10  Met. 
(Mass.)  479,  43  Am.  Dec.  444;  Cole  v.  Goodwin, 
19  Wend.  (N.  Y.)  257,  32  Am.  Dec.  470. 
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Present  Rule.  —  But  it  is  now  universally  conceded  that  a  common  carrier 
may  limit  its  liability  by  special  agreement  for  a  reasonable  and  just  exemp- 
tion from  responsibility  for  injuries  not  arising  from  the  negligence  of  itself  or 
its  servants.1  And  in  England  and  several  of  the  United  States  a  more  liberal 
concession  is  made  in  favor  of  the  carrier.* 

Carriers  Included  in  the  Rule.  —  The  rule  includes  all  common  carriers,  whether 
by  land  or  by  water,  and  it,  together  with  the  principles  stated  in  the  succeed- 
ing sections,  is  applied  to  all  alike.3 


1.  Position  of  the  Courts  Denned.  —  In  Dillard 
■v.  Louisville,  etc.,  R.  Co.,  2  Lea  (Tenn.)  2g2, 
the  court  said:  "  Unquestionably,  much  might 
be  said,  on  the  one  hand,  on  the  policy  of 
allowing  common  carriers  to  limit  their  com- 
mon-law liabilities,  and,  on  the  other  hand,  on 
the  impolicy  of  interfering  with  the  rights  of 
parties  to  make  such  contracts  as  they  may 
see  proper.  Perhaps  in  this,  as  in  so  many 
other  vexed  questions,  while  an  adherence  to 
either  extreme  may  be  more  logical  and  better 
sustained  by  principle,  the  middle  course,  into 
which  the  courts  have  certainly  fallen,  is  best 
in  its  practical  results,  both  because  it  is  more 
flexible  and  therefore  capable  of  being  adapted 
to  varying  exigencies,  and  because  it  subjects 
to  less  restraint  the  great  interests  of  the  com- 
merce upon  which  so  much  of  our  modern 
civilization  rests." 

General  Rule.  —  The  rule  that  a  common  car- 
rier may  limit  its  common-law  liability,  at 
least  to  the  extent  and  in  the  manner  indicated 
in  the  text,  is  so  universally  conceded  as  to 
make  a  collection  of  authorities  for  the  propo- 
sition useless.  All  of  the  cases  cited  in  the 
succeeding  sections  of  this  branch  of  the  sub- 
ject hold,  either  expressly  or  by  necessary  impli- 
cation, that  the  carrier  may  so  contract,  and 
among  those  which  state  the  rule  may  be  cited 
the  following: 

United  States.  —  New  York  Cent.  R.  Co.  v. 
Lockwood,  17  Wall.  (U.  S.)  357;  Phoenix  Ins. 
Co.  v.  Erie,  etc.,  Transp.  Co.,  117  U.  S.  322. 

Alabama. — Steele  v.  Townsend,  37  Ala. 
247,  79  Am.  Dec.  49. 

Connecticut.  —  Lawrence  v.  New  York,  etc.. 
R.  Co.,  36  Conn.  63. 

Illinois.  —  Western  Transp.  Co.  v.  Newhall, 
24  111.  466,  76  Am.  Dec.  760. 

Indiana.  —  Adams  Express  Co.  v.  Reagan, 
29  Ind.  21,  92  Am.  Dec.  332;  Rosenfeld  v. 
Peoria,  etc.,  R.  Co.,  103  Ind.  121,  53  Am.  Rep. 
500. 

Kansas.  —  Kansas  City,  etc.,  R.  Co.  v.  Simp- 
son, 30  Kan.  645,  46  Am.  Rep.  104. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Brady,  32  Md.  333. 

Massachusetts.  —  Grace  v.  Adams,  100  Mass. 
505,  97  Am.  Dec.  117,  I  Am.  Rep.  131;  Pem- 
berton  Co.  v.  New  York  Cent.  R.  Co.,  104 
Mass.  144. 

Minnesota. — Christenson  v.  American  Ex- 
press Co.,  15  Minn.  270,  2  Am.  Rep.  122. 

Mississippi.  —  Southern     Express     Co.  v. 
Moon,  39  Miss.  822. 

New  Hampshire.  —  Merrill  v.  American  Ex- 
press Co.,  62  N.  H.  514;  Rand  v.  Merchants' 
Dispatch  Transp.  Co.,  59  N.  H.  363;  Barter  v. 
Wheeler,  49  N.  H.  9,  6  Am.  Rep.  434. 

Ohio.  —  Davidson  v.  Graham,  2  Ohio  St.  131. 

Pennsylvania.  —  Beckman     v.     Shouse,  5 
Rawle  (Pa.)  179,  28  Am.  Dec.  653. 
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Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Gil- 
bert, 88  Tenn.  430. 

Texas. — Gulf,  etc.,  R.  Co.  v.  McGown,  65 
Tex.  645. 

Virginia.  — Virginia,  etc.,  R.  Co.  v.  Sayers, 
26  Gratt.  (Va.)  328. 

West  Virginia.  —  Maslin  v.  Baltimore,  etc., 
R.  Co.,  14  W.  Va.  180,  35  Am.  Rep.  748. 

Rule  by  Statute  in  Iowa.  —  Iowa  Code,  § 
1308,  provides  against  limitation  of  common 
carriers'  liability  by  "  contract,  receipt,  rule, 
or  regulation."  And  it  has  been  held  that  the 
statute  was  enacted  by  the  state  in  the  exercise 
of  its  police  power,  and  is  not  repugnant  to  the 
United  States  Constitution  as  being  a  regula- 
tion of  commerce  between  the  states.  Hart 
v.  Chicago,  etc.,  R.  Co.,  69  Iowa  485. 

2.  The  Rule  as  Extended.  —  See  infra,  this 
section,  For  Negligence — Distinction  between 
Degrees  of  Negligence;  New  York  Rule;  Rule 
in  England;  and  notes  to  those  sections. 

3.  Carriers  Included  in  the  Rule.  —  In  Liver- 
pool, etc.,  Steam  Co.  v.  Phenix  Ins.  Co.,  129 
U.  S.  397,  Mr.  Justice  Gray,  reviewing  the 
elaborate  treatment  of  the  subject  in  New 
York  Cent.  R.  Co.  v.  Lockwood,  17  Wall.  (U. 
S.)  357,  said:  "  The  judgment  for  the  plaintiff, 
however,  was  not  rested  upon  the  form  of  the 
agreement,  or  upon  any  difference  between 
railroad  corporations  and  other  carriers,  or 
between  carriers  by  land  and  carriers  by  sea, 
or  between  carriers  of  passengers  and  carriers 
of  goods,  but  upon  the  broad  ground  that  no 
public  carrier  is  permitted  bylaw  to  stipulate 
for  an  exemption  from  the  consequences  of 
the  negligence  of  himself  or  his  servants." 
See  also  Gait  v.  Adams  Express  Co.,  Mc- 
Arthur  &  M.  (D.  C.)  138.  And  see  the  titles 
Carriers  of  Goods;  Carriers  of  Livb 
Stock;  Common  Carriers. 

Nowhere  is  a  distinction  drawn  in  the  prac- 
tical application  of  the  rule  in  the  text  or  the 
principles  growing  out  of  it,  where  it  has  been 
established  that  the  carrier  in  question  is  a 
common  carrier  for  hire;  but  for  convenience 
of  inspection  the  cases  in  which  they  have 
been  applied  (subject  in  particular  instances 
to  the  modification  indicated  in  the  preceding 
note)  to  the  carriage  of  passengers  are  here 
grouped. 

England.  —  McCawley  -'.  Furness  R.  Co.,  L. 
R.  8  Q.  B.  57;  Gallin  v.  London,  etc.,  R.  Co., 
L.  R.  10  Q.  B.  212;  Hall  v.  North  Eastern  R. 
Co.,  L.  R.  10  Q.  B.  443. 

United  States.  —  Delaware,  etc.,  R.  Co.  v. 
Ashley,  67  Fed.  Rep.  209;  New  York  Cent.  R. 
Co.  v.  Lockwood,  17  Wall.  (U.  S.)  357;  Grand 
Trunk  R.  Co.  v.  Stevens,  95  U.  S.  658. 

Alabama.  —  Mobile,  etc.,  R.  Co.  v.  Hopkins. 
41  Ala.  489,  94  Am.  Dec.  607. 

Connecticut.  —  Griswold  v.  New  York,  etc., 
R.  Co.,  53  Conn.  371,  55  Am.  Rep.  115. 
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b.  BY  Notice  —  (i)  Generally.  —  The  limitation  authorized  by  the  rule 
cannot  be  effected  by  any  act  of  the  carrier  without  the  concurrence  of  the 
passenger.  Hence  all  mere  notices  purporting  to  limit  the  carrier's  common- 
law  liability  are  ineffectual  and  void,  no  matter  how  given,  and  though  brought 
to  the  knowledge  of  the  conductor  or  the  passenger.1 


Delaware,  —  Flinn  v.  Philadelphia,  etc.,  R. 
Co.,  i  Houst.  (Del.)  469. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Read,  37 
111.  4S4,  87  Am.  Dec.  260;  Toledo,  etc.,  R.  Co. 
1:  Beggs,  85  111.  80,  28  Am.  Rep.  613;  Arnold 
V.  Illinois  Cent.  R.  Co.,  83  111.  273,  25  Am. 
Rep.  386. 

Indiana.  —  Indiana  Cent.  R.  Co.  v.  Mundy,  21 
Ind.  48,  83  Am.  Dec.  339;  Thayer  v.  St.  Louis, 
etc.,  R.  Co.,  22  Ind.  26,  85  Am.  Dec.  409; 
Louisville,  etc.,  R.  Co.  v.  Taylor,  126  Ind.  126; 
Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind.  471,  17 
Am.  Rep.  719;  Ohio,  etc.,  R.  Co.  v.  Nickless, 
71  Ind.  271;  Louisville,  etc.,  R.  Co.  v.  Nich- 
olai,  4  Ind.  App.  122. 

Iowa.  —  Rose  v.  Des  Moines  Valley  R.  Co., 
59  Iowa  246;  Solan  v.  Chicago,  etc.,  R.  Co., 
(Iowa  1895)  63  N.  W.  Rep.  692. 

Louisiana.  —  Higgins  v.  New  Orleans,  etc., 
R.  Co.,  28  La.  Ann.  133. 

Maine.  —  Rogers  v.  Kennebec  Steamboat 
Co.,  86  Me.  261. 

Massachusetts. — Quimby  v.  Boston,  etc.,  R. 
Co.,  150  Mass.  365 ;  Bates  v.  Old  Colony  R.  Co., 
147  Mass.  255;  Hosmer  v.  Old  Colony  R. 
Co.,  156  Mass.  506. 

Minnesota.  —  Jacobus  v.  St.  Paul,  etc.,  R. 
Co.,  20  Minn.  125,  18  Am.  Rep.  360. 

Missouri.  —  Bryan  v.  Missouri  Pac.  R.  Co., 
32  Mo.  App.  228;  Tibby  v.  Missouri  Pac.  R. 
Co.,  82  Mo.  292;  Jones  v.  St.  Louis  Southwest- 
ern R.  Co.,  125  Mo.  666;  Carroll  v.  Missouri 
Pac.  R.  Co.,  88  Mo.  239,  57  Am.  Rep.  382. 

New  Jersey.  —  Kinney  v.  Central  R.  Co.,  32 
N.  J.  L.  407,  90  Am.  Dec.  675,  34  N.  J.  L.  513, 
3  Am.  Rep.  265. 

New  York.  —  Boswell  v.  Hudson  River  R. 
Co.,  5  Bosw.  (N.  Y.)  699;  Coppock  v.  Long 
Island  R.  Co.,  89  Hun  (N.  Y.)  186;  Seybolt  v. 
New  York,  etc.,  R.  Co.,  95  N.  Y.  562,  47  Am. 
Rep.  75;  Perkins  v.  New  York  Cent.  R.  Co., 
24  N.  Y.  196,  82  Am.  Dec.  282;  Blair  v.  Erie 
R.  Co.,  66  N.  Y.  313,  23  Am.  Rep.  55;  Wells 
v.  New  York  Cent.  R.  Co.,  24  N.  Y.  181, 
affirming  26  Barb.  (N.  Y.)64l;  Bissel  v.  New 
York  Cent.  R.  Co.,  25  N.  Y.  442,  reversing 
29  Barb.  (N.  Y.)  602;  Smith  v.  New  York  Cent. 
R.  Co.,  24  N.  Y.  222,  affirming  29  Barb.  (N.  Y.) 
132;  Stinson  v.  New  York  Cent.  R.  Co.,  32  N. 
Y.  333,  88  Am.  Dec.  332;  Poucher  v.  New  York 
Cent.  R.  Co.,  49  N.  Y.  263,  10  Am.  Rep.  364; 
Brewer  v.  New  York,  etc.,  R.  Co.,  124  N.  Y. 
59,  21  Am.  St.  Rep.  647;  Kenney  v.  New  York 
Cent.,  etc.,  R.  Co.,  125  N.  Y.  422,  affirming  54 
Hun  (N.  Y.)  143;  Elliott  v.  New  York  Cent., 
etc.,  R.  Co.  (Buffalo  Super.  Ct.)  33  N.  Y.  St. 
Rep.  86r;  Ulrich  v.  New  York  Cent.,  etc.,  R. 
Co.,  108  N.  Y.  80,  2  Am.  St.  Rep.  369. 

Ohio. — Cleveland,  etc.,  R.  Co.  v.  Curran, 
19  Ohio  St.  1,  2  Am.  Rep.  362;  Knowlton  v. 
Erie  R.  Co.,  19  Ohio  St.  260,  2  Am.  Rep.  395. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v.  Mc- 
Closkey,  23  Pa.  St.  532;  Pennsylvania  R.  Co. 
v.  Henderson,  51  Pa.  St.  315;  Camden,  etc.,  R. 
Co.   v.  Bausch,  (Pa.   1887)  7  Atl.  Rep.  731; 


Buffalo,  etc.,  R.  Co.  v.  O'Hara,  (Pa.  1882)9 
Am.  &  Eng.  R.  Cas.  317. 

South  Carolina.  —  Zemp  v.  Wilmington,  etc., 
R.  Co.,  9  Rich.  L.  (S.  Car.)  84. 

South  Dakota.  —  Meuer  v.  Chicago,  etc.,  R. 
Co.,  5  S.  Dak.  568. 

Texas.  —  International,  etc.,  R.  Co.  v.  Camp- 
bell, 1  Tex.  Civ.  App.  509;  Galveston,  etc.,  R. 
Co.  v.  Kinnebrew,  7  Tex.  Civ.  App.  549;  Gulf, 
etc.,  R.  Co.  -j.  McGown,  65  Tex.  645;  Missouri 
Pac.  R.  Co.  v.  Ivy,  71  Tex.  409,  10  Am.  St. 
Rep.  758;  Harris  v.  Howe,  74 Tex.  534,  15  Am. 
St.  Rep.  862. 

Washington.  —  Muldoon  v.  Seattle  City  R. 
Co.,  7  Wash.  528,  38  Am.  St.  Rep.  901. 

Wisconsin.  —  Davis  v.  Chicago,  etc.,  R.  Co., 
93  Wis.  470;  Annas?'.  Milwaukee,  etc.,  R.  Co., 
67  Wis.  46,  58  Am.  Rep.  848. 

Carriers  by  Water  on  the  Sea  and  Great  Lakes. 
—  As  to  carriers  by  water,  the  rule  is  modified 
by  U.  S.  Rev.  Stat.,  §§  4282-4289.  The  act 
leaves  shipowners  liable  for  their  own  negli- 
gence without  limit,  and  liable  to  the  extent 
of  the  ship  and  freight  for  the  negligence  and 
misconduct  of  their  master  and  crew.  Liver- 
pool, etc.,  Steam  Co.  v.  Phenix  Ins.  Co.,  129- 
U.  S.  397;  Norwich  Co.  v.  Wright,  13  Wall. 
(U.  S.)  104;  Thorp  v.  Hammond,  12  Wall.  (U. 
S.)  408.  The  provisions  do  not  extend  to  own- 
ers of  any  "  canal  boat,  barge,  or  lighter,  or  to 
any  vessel  of  any  description  whatsoever  used 
in  rivers  or  inland  navigation."  Propeller 
Niagara  v.  Cordes,  21  How.  (U.  S.)  26.  Navi- 
gation of  the  Great  Lakes  is  not  "  inland  navi- 
gation" within  the  meaning  of  the  above  pro- 
vision. Moore  v.  American  Transp.  Co.,  24. 
How.  (U.  S.)  i;  Walker  v.  Western  Transp. 
Co.,  3  Wall.  (U.  S.)  150. 

1.  Mere  Notice  of  Limitation  Void  —  United 
States.  —  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  (U.  S.)  383;  Hopkins  v. 
Westcott,  6  Blatchf.  (U.  S.)  64;  York  Co.  v. 
Illinois  Cent.  R.  Co.,  3  Wall.  (U.  S.)  107;  The 
Majestic,  60  Fed.  Rep.  624. 

Alabama.  —  Mobile,  etc.,  R.  Co.  v.  Hopkins, 
41  Ala.  489,  94  Am.  Dec.  607;  Steele  v.  Town- 
send,  37  Ala.  247,  79  Am.  Dec.  49;  Southern 
Express  Co.  v.  Crook,  44  Ala.  469,  4  Am.  Rep. 
140;  Alabama  G.  S.  R.  Co.  v.  Little,  71  Ala. 
611. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v. 
Weakly,  50  Ark.  397,  7  Am.  St.  Rep.  104. 

Connecticut.  —  Peck  v.  Weeks,  34  Conn.  149; 
Derwort  v.  Loomer,  21  Conn.  245;  Hale  v. 
New  Jersey  Steam  Nav.  Co.,  15  Conn.  539,  39 
Am.  Dec.  398. 

Dakota.  —  Hartwell  v.  Northern  Pac.  Ex- 
press Co.,  5  Dakota  463. 

Delaware.  —  Flinn  v.  Philadelphia  R.  Co.,  r 
Houst.  (Del.)  469. 

Georgia.  —  Phillips  v.  Georgia  R.,  etc.,  Co., 
93  Ga.  356;  Southern  Express  Co.  v.  Nevvby, 
36  Ga.  635,  91  Am.  Dec.  783;  Central  R.  Co.  v. 
Combs,  70  Ga.  533,  48  Am.  Rep.  582;  Fish  v. 
Chapman,  2  Ga.  349,  46  Am.  Dec.  393. 
>  Volume  V. 


limitation 


CARRIERS  OF  PASSENGERS. 


of  Liability. 


(2)  As  a  Basis  of  Contract.  —  Where 

Illinois.  —  Western  Transp.  Co.  v.  Newhall, 

24  111.  471;  76  Am.  Dec.  760;  Illinois  Cent.  R. 
Co.  v.  Read,  37  111.  484,  87  Am.  Dec.  260; 
Adams  Express  Co.  v.  Haynes,  42  111.  8g; 
Field  Chicago,  etc.,  R.  Co.,  71  111.  458;  Erie 
R.  Co.  v.  Wilcox,  84  111.  239;  Oppenheimer  v. 
U.  S.  Express  Co.,  69  111.  62,  18  Am.  Rep.  596. 

Indiana.  —  Evansville,  etc.,  R.  Co.  v.  Young, 
28  Ind.  516;  Rosenfeld  v.  Peoria,  etc.,  R.  Co., 
103  Ind.  121,  53  Am.  Rep.  500;  Louisville,  etc., 
R.  Co.  v.  Nicholai,  4  Ind.  App.  122. 

Iowa.  —  Rose  v.  Des  Moines  Valley  R.  Co., 
39  Iowa  246;  Solan  v.  Chicago,  etc.,  R.  Co., 
(Iowa  1895)  63  N.  W.  Rep.  692. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Reynolds, 
17  Kan.  251;  Kansas  City,  etc.,  R.  Co  v. 
Rodebaugh,  38  Kan.  45,  5  Am.  St.  Rep.  715. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Brownlee,  14  Bush  (Ky.)  590;  Adams  Express 
Co.  v.  Nock,  2  Duv.  (Ky.)  562,  87  Am.  Dec. 
510. 

Maine. — Sager  Portsmouth,  etc.,  R.  Co., 
31  Me.  228,  50  Am.  Dec.  659;  Fillebrown  v. 
Grand  Trunk  R.  Co.,  55  Me.  462,  92  Am.  Dec. 
606. 

Maryland.  —  Barney  v.  Prentiss,  4  Har.  &  J. 
(Md.)  317,  7  Am.  Dec.  670. 

Massachusetts.  —  Malone  v.  Boston,  etc.,  R. 
Corp.,  12  Gray  (Mass.)  388,  74  Am.  Dec.  598; 
Judson  tj.  Western  R.  Corp  6  Allen  (Mass.) 
486,  83  Am.  Dec.  646;  Perry  v.  Thompson,  98 
Mass.  249;  Brown  v.  Eastern  R.  Co.,  11  Cush. 
(Mass.)  97;  Gott  v.  Dinsmore,  111  Mass.  45; 
Lewis  v.  New  York  Sleeping  Car  Co.,  143 
Mass.  267,  58  Am.  Rep.  135;  Maroney  v.  Old 
Colony,  etc.,  R.  Co.,  106  Mass.  153,  8  Am.  Rep. 
305. 

Mississippi. —  Southern  Express  Co.  v.  Moon, 
39  Miss.  822;  Mobile,  etc.,  R.  Co.  v.  Weiner, 
49  Miss.  725. 

New  Hampshire.  —  Moses  v.  Boston,  etc.,  R. 
Co.,  32  N.  H.  523,  64  Am.  Dec.  381;  Merrill  v. 
American  Express  Co.,  62  N.  H.  514;  Barter 
v.  Wheeler,  49  N.  H.  30,  6  Am.  Rep.  434. 

New  York.  —  Rawson  v.  Pennsylvania  R. 
Co.,  2  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  220; 
Gould  v.  Hill,  2  Hill  (N.  Y.)  624;  Dorr  v.  New 
Jersey  Steam  Nav.  Co.,  11  N.  Y.  490,  62  Am. 
Dec.  125;  Camden,  etc.,  R.,  etc.,  Co.  v.  Bel- 
knap, 21  Wend.  (N.  Y.)  354;  Cole  v.  Goodwin, 
19  Wend.  (N.  YO251,  32  Am.  Dec.  470;  Hollis- 
ter  v.  Nowlen,  19  Wend.  (N.  Y.)  234,  32  Am. 
Dec.  455;  Bissell  v.  New  York  Cent.  R.  Co., 

25  N.  Y.  442;  Perkins  v.  New  York  Cent.  R. 
Co.,  24  N.  Y.  196,  82  Am.  Dec.  282;  Blossom 
v.  Dodd,  43  N.  Y.  264,  3  Am.  Rep.  701;  Clark 
v.  Faxton,  21  Wend.  (N.  Y.)  153;  Limburger  v. 
Westcott,  49  Barb.  (N.  Y.)  283. 

North'  Carolina.  —  Smith  v.  North  Carolina 
R.  Co.,  64  N.  Car.  235. 

Ohio. —  Baltimore,  etc.,  R.  Co.  -'.  Campbell, 
36  Ohio  St.  647,  38  Am.  Rep.  617;  Davidson 
v.  Graham,  2  Ohio  St.  137;  Graham  v.  Davis, 
4  Ohio  St.  362,  62  Am.  Dec.  285;  Jones  v. 
Voorhees,  10  Ohio  145. 

Oregon.  —  Seller  7/.  Steamship  Pacific,  1  Ore- 
gon 409. 

South  Carolina.  —  Zemp  v.  Wilmington,  etc., 
R.  Co.,  9  Rich.  L.  (S.  Car.)  84;  Singleton  v. 
Hilli  ird,  1  Strobh.  L.  (S.  Car.)  203;  Patton  v. 
Magrath,  Dudley  L.  (S.  Car.)  159,  31  Am.  Dec. 


the  terms  of  a  notice  are  fully  known 

552;  Piedmont  Mfg.  Co.  v.  Columbia,  etc.,  R. 
Co.,  19  S.  Car.  353;  Wallingford  v.  Columbia, 
etc.,  R.  Co.,  26  S.  Car.  258. 

South  Dakota.  —  Meuer  v.  Chicago,  etc.,  R. 
Co.,  5  S.  Dak.  568. 

Vermont.  —  Kimball  v.  Rutland,  etc.,  R. 
Co.,  26  Vt.  247,  62  Am.  Dec.  567;  Mann  v. 
Birchard,  40  Vt.  326. 

West  Virginia.  —  Brown  v.  Adams  Express 
Co.,  15  W.  Va.  S12. 

Notices  Void  by  Statute  —  England.  —  At  an 
early  period  there  was  a  disposition  in  the 
English  courts  to  hold  that  common  carriers 
could  not  by  notice  avoid  the  responsibilities 
put  upon  them  by  the  common  law.  Austin 
v.  Manchester,  etc.;  R.  Co.,  10  C.  B.  454,  70  E. 
C.  L.  454,  citing  Southcote's  Case,  4  Coke  84; 
Morse  v.  Slue,  I  Vent.  238.  Subsequently, 
however,  a  contrary  rule  was  firmly  estab- 
lished, and  notices  of  various  kinds  were  held 
to  be  effectual  to  limit  the  carrier's  liability. 
York,  etc.,  R.  Co.  v.  Crisp,  14  C.  B.  527,  78  E.  C. 
L.  527;  Slum  v.  Great  Northern  R.  Co.,  14  C. 
B.  647,  78  E.  C.  L.  647;  Austin  v.  Manchester, 
etc.,  R.  Co.,  10  C.  B.  454,  70  E.  C.  L.  454; 
Peninsular,  etc.,  Steam  Nav.  Co.  v.  Shand,  3 
Moo.  P.  C.  N.  S.  272. 

And  in  1854  the  Railway  and  Canal  Traffic 
Act  was  passed,  which  practically  restores  the 
rule  that  the  carrier  cannot  restrict  his  com- 
mon-law liability  by  mere  notice.  Brooke  v. 
Pickwick,  4  Bing.  21S,  13  E.  C.  L.  404;  Cohen 
v.  South  Eastern  R.  Co.,  2  Exch.  Div.  253; 
Henderson  v.  Stevenson,  L.  R.  2  H.  L.  Sc.  470; 
Simons  v.  Great  Western  R.  Co.,  18  C.  B.  80^, 
86  E.  C.  L.  805,  26  L.  J.  C.  P.  25;  Peek  v. 
North  Staffordshire  R.  Co.,  10  H.  L.  Cas.  473; 
Lewis  v.  Great  Western  R.Co.,  5  H.  &  N.  S67; 
Doolan  v.  Midland  R.  Co.,  L.  R.  2  App.  792. 

Same  —  English  Act  Includes  Baggage.  —  Zunz 
v.  South  Eastern  R.  Co.,  L.  R.  4  Q.  B.  539,  38 
L.  J.  Q.  B.  209,  20  L.  T.  N.  S.  873,  10  B.  &  S. 
594;  Cohen  v.  South  Eastern  R.  Co.,  2  Exch. 
Div.  253. 

Same — In  the  United  States.  —  In  Georgia, 
South  Carolina,  and  South  Dakota,  limitation  of 
liability  by  notice  is  expressly  precluded  by 
statute.  See  Phillips  v.  Georgia  R.,  etc.,  Co., 
93  Ga.  356;  Piedmont  Mfg.  Co.  v.  Columbia, 
etc.,  R.  Co.,  19  S.  Car.  353;  Wallingford  v. 
Columbia,  etc.,  R.  Co.,  26  S.  Car.  258;  Meuer 
v,  Chicago,  etc.,  R.  Co.,  5  S.  Dak.  568. 

Contrary  Rule  in  Pennsylvania  —  General  No- 
tice.—  In  Pennsylvania  a  common  carrier  may 
limit  his  liability  by  express  contract  or  gen- 
eral notice,  but  the  proof  of  a  general  notice 
of  limitation  of  liability  must  be  such  as 
amounts  to  actual  notice,  or  it  must  be  shown 
to  have  been  so  conspicuous  that  the  party 
sought  to  be  affected  by  it  could  not  have 
failed  to  discover  it  without  gross  negligence, 
the  affirmation  of  which  is  on  the  carrier. 
Emblazoning  the  general  object  on  a  check, 
ticket,  or  notice,  and  stating  a  restriction  in 
small  letters,  is  not  sufficient  to  charge  the 
passenger  with  knowledge  of  the  restriction. 
Verner  r».  Sweitzer,  32  Pa.  St.  208;  Lake  Shore, 
etc.,  R.  Co.  v.  Rosenzweig,  113  Pa.  St.  519; 
Bcckman  v.  Shouse,  5  Rawle  (Pa.)  179,  2$ 
Am.  Dec.  653;  Camden,  etc.,  R.  Co.  v. 
Baldauf,  16  Pa.  St.  67,  55  Am.  Dec.  481;  At- 
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and  expressly  assented  to,  it  ceases  to  a  be  a  mere  notice,  and  becomes  a  con- 
tract, governed  by  the  principles  stated  in  the  succeeding  section  on  contracts.1 

Assent  Not  implied. —  In  such  case,  however,  the  assent  of  the  customer  or 
passenger  is  not  to  be  implied  or  inferred,  but  an  actual  adoption  of  the  notice, 
as  an  expression  of  the  terms  of  a  contract,  must  be  affirmatively  shown  by 
the  carrier,  on  whom  rests  the  burden  of  proving  the  contract.2 

(3)  Limiting  Amount  of  Baggage.  —  On  the  ground  of  preventing  fraud  on 
the  part  of  the  owners  of  baggage,  notices  limiting  the  carrier's  liability  for 
b.iggage  to  a  certain  amount,  unless  its  value  is  disclosed  and  an  additional 
payment  made  for  the  excess  over  the  amount  named,  have  generally  been 
held  valid  when  brought  to  the  knowledge  of  the  owner,  whether  assented  to 
by  him  or  not.3 

c.  By  Contract  —  (1)  Express  Contract  Required.  —  It  follows  from 
what  has  been  said  in  regard  to  the  power  of  limitation  generally  and  by 
notice,  that  any  limitation  of  a  common  carrier's  liability  must,  in  general,  be 
by  express  contract  with  the  passenger  or  some  one  authorized  to  act  in  his 
behalf.4 


wood  v.  Reliance  Transp.  Co.,  9  Watts  (Pa.) 
87,  34  Am.  Dec.  503;  Laing  v.  Colder,  8  Pa. 
St.  479,  49  Am.  Dec.  533. 

Notice  in  English  Ineffectual  to  Bind  Foreigner. 

—  In  Camden,  etc.,  R.  Co.  v.  Baldauf,  16  Pa. 
St.  67,  55  Am.  Dec.  481,  it  appeared  that  the 
passenger  sought  to  be  bound  by  the  notice 
was  a  German  and  unable  to  read  the  notice, 
which  was  in  English.  It  was  held  that  the 
passenger  could  not  be  charged  with  knowl- 
edge of  the  terms  of  the  notice  and  was  not 
bound  by  it. 

Same  —  Special  Notice.  —  A  special  printed  or 
written  notice  exempting  a  stage-owner  from 
liability  for  baggage  is  valid.  Bingham  v. 
Rogers,  6  W.  &  S.  (Pa.)  495,  40  Am.  Dec.  581; 
Laing  v.  Colder,  8  Pa.  St.  484,  49  Am.  Dec.  533. 

1.  Notice  Adopted  as  Contract  Valid.  —  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
(U.  S.)  383;  Southern  Express  Co.  v.  Crook,  44 
Ala.  469,  4  Am.  Rep.  140;  Western  Transp. 
Co.  v.  Newhall,  24  III.  466,  76  Am.  Dec.  760; 
Newman  v.  Smoker,  25  La.  Ann.  303;  Fille- 
brown  v.  Grand  Trunk  R.  Co.,  55  Me.  462,  92 
Am.  Dec.  606;  Baltimore,  etc.,  R.  Co.  v. 
Brady,  32  Md.  333;  Judson  v.  Western  R. 
Corp.,  6  Allen  (Mass.)  486,  83  Am.  Dec.  646; 
Perry  v.  Thompson,  98  Mass.  249;  Buckland 
v.  Adams  Express  Co.,  97  Mass.  124,  93  Am. 
Dec.  68;  Davidson  v.  Graham,  2  Ohio  St.  137; 
Graham  v.  Davis,  4  Ohio  St.  362,  62  Am.  Dec. 
285.    But  see  Jones  v.  Voorhees,  10  Ohio  145. 

2.  Actual  Assent  Necessary.  — In  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
(U.  S.)  344,  after  noting  the  tendency  in  the 
early  cases  to  deny  the  right  of  a  common  car- 
rier to  limit  its  liability,  even  by  express  con- 
tract, the  court  said:  "  But,  admitting  the 
right  thus  to  restrict  his  obligation,  it  by  no 
means  follows  that  he  can  do  so  by  any  act  of 
his  own.  He  is  in  the  exercise  of  a  sort  of 
public  office,  and  has  public  duties  to  perform, 
from  which  he  should  not  be  permitted  to  ex- 
onerate himself  without  the  assent  of  the  par- 
ties concerned.  And  this  is  not  to  be  implied 
or  inferred  from  a  general  notice  to  the  public, 
limiting  his  obligation,  which  may  or  may  not 
be  assented  to.  *  *  *  The  burden  of  proof 
lies  on  the  carrier,  and  nothing  short  of  an 
express   stipulation    by  parol  or  in  writing 
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should  be  permitted  to  discharge  him  from 
duties  which  the  law  has  annexed  to  his  em- 
ployment." 

See  also  cases  cited  in  note  I,  p.  610;  and  see 
Baltimore,  etc.,  R.  Co.  v.  Campbell,  36  Ohio 
St.  647,  38  Am.  Rep.  617;  Kansas  City,  etc., 
R.  Co.  v.  Rodebaugh,  38  Kan.  45,  5  Am.  St. 
Rep.  715;  Malone  v.  Boston,  etc.,  R.  Corp., 
12  Gray  (Mass.)  388,  74  Am.  Dec.  598;  Kent  v. 
Baltimore,  etc.,  R.  Co.,  45  Ohio  St.  284,  4  Am. 
St.  Rep.  539;  Southern  Express  Co.  v.  Moon, 
39  Miss.  822;  Adams  Express  Co.  v.  Nock,  2 
Duv.  (Ky.)  562,  87  Am.  Dec.  510;  Perkins  v. 
New  York  Cent.  R.  Co.,  24  N.  Y.  196,  82  Am. 
Dec.  282;  Limburger  v.  Westcott,  49  Barb. 
(N.  Y.)  283. 

3.  Notices  Limiting  the  Amount  of  Baggage 
Valid.  —  Hopkins  v.  Westcott,  6  Blatchf. 
(U.  S.)  64;  Smith  v.  North  Carolina  R.  Co.,  64 
N.  Car.  235  ;  Brown  v.  Eastern  R.  Co.,  11  Cush. 
(Mass.)  97;  Sager  v.  Portsmouth,  etc.,  R.  Co., 
31  Me.  228,  50  Am.  Dec.  659;  Louisville,  etc., 
R.  Co.  v.  Nicholai,  4  Ind.  App.  119;  The 
Majestic,  60  Fed.  Rep.  624.  But  see  Lim- 
burger v.  Westcott,  49  Barb.  (N.  Y.)  283;  Kan- 
sas City,  etc.,  R.  Co.  v.  Rodebaugh,  38  Kan. 
45,  5  Am.  St.  Rep.  715,  where  it  was  held  that 
assent  as  well  as  knowledge  is  essential  to  the 
validity  of  such  a  notice.  See  generally  the 
title  Baggage,  vol.  3,  p.  528. 

4.  Limitation  Must  Be  by  Express  Contract.  — 
Nothing  short  of  an  express  stipulation  by 
parol  or  in  writing  should  be  permitted  to  dis- 
charge the  carrier  from  duties  which  the  law 
has  annexed  to  his  employment.  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
(U.  S.)  344.  And  this  is  the  rule  of  all  the 
cases  which  deny  the  right  of  the  carrier  to 
limit  his  liability  by  notice.  See  supra,  cases 
cited  in  note  2,  The  Power  to  Limit — Generally, 
and  notes  r,  2,  and  3,  The  Power  to  Limit — By 
Notice. 

The  Contract  Must  be  Made  with  the  Passenger 
or  His  Agent.  —  A  contract  exempting  a  carrier 
from  liability  for  injury  to  its  passenger,  to  be 
binding  on  the  passenger,  must  be  made  by 
him  or  by  some  one  authorized  to  act  in  his 
behalf.  Such  authority  may  sometimes  be 
implied  from  certain  contract  relations  exist- 
ing between  the  parties,  as  between  master 
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(2)  Requisites  of  Form.  —  The  contract  need  not  be  written;  if  verbal,  it  is 
as  obligatory,  when  established,  as  a  written  contract.  And  the  fact  that  a 
printed  contract  is  not  signed  by  the  passenger  is  immaterial  when  the 
requisites  to  its  validity  in  other  respects  exist.1 

(3)  Assent  —  "When  Implied.  —  Limitations  of  liability  contained  in  tickets 
which  set  out  in  full  the  terms  of  a  special  contract  have  been  held  to  be 
impliedly  assented  to  by  the  acceptance  and  use  of  the  ticket.2 

When  Not  Implied.  —  But  where  the  contract  is  not  in  writing,  or  is  founded 
on  a  mere  notice,  the  proof  must  be  clear  of  assent  to  the  terms  proposed  by 
the  carrier.3 


and  servant  or  principal  and  agent.  Seybolt 
v.  New  York,  etc.,  R.  Co.,  95  N.  Y.  562,47  Am. 
Rep.  75;  Elliott  v.  New  York  Cent.,  etc.,  R.  Co., 
(Buffalo  Super.  Ct.)  33  N.  Y.  St.  Rep.  861,  11  N. 
Y.  Supp.  691;  Kenney  v.  New  York  Cent., 
etc.,  R.  Co.,  125  N.  Y.  422;  Brewer  v.  New 
York,  etc.,  R.  Co.,  124  N.  Y.  59,  21  Am.  St. 
Rep.  647. 

Where  the  owner  of  a  horse  being  trans- 
ported has  employed  a  person  to  go  with  the 
horse,  such  person  is  not  bound  by  a  stipula- 
tion in  the  contract  between  the  carrier  and 
his  employer  limiting  the  liability  of  the 
former,  in  the  absence  of  proof  that  the  exemp- 
tion was  brought  to  the  knowledge  of  the  em- 
ployee, and  the  knowledge  that  his  employer 
has  entered  into  a  contract  with  the  carrier  is 
not  in  itself  proof  of  his  knowledge  of  the  ex- 
emption of  the  carrier  from  liability.  Coppock 
v.  Long  Island  R.  Co.,  89  Hun  (N.  Y.)  186. 

But  in  Alexander  v.  Toronto,  etc.,  R.  Co., 
35  U.  C.  Q.  B.  453,  it  was  held  that  a  newsboy 
became  a  party  to  a  contract  between  a  rail- 
road company  and  a  news  company,  exempt- 
ing the  former  from  liability  to  the  employees 
of  the  latter,  by  traveling  under  it,  and  that  it 
was  unnecessary  to  allege  that  he  was  a  party. 

1.  Contract  May  be  Oral  or  Written  —  Eng. 
land. — Walker  v.  York,  etc.,  R.  Co.,  22  Eng. 
L.  &  Eq.  315. 

Georgia.  —  Phillips  v.  Georgia  R.,  etc.,  Co., 
93  Ga.  356. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Morrison, 
19  111.  136;  Western  Transp.  Co.  v.  Newhall, 
24  111.  466,  76  Am.  Dec.  760. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Nich- 
olai,  4  Ind.  App.  119. 

Louisiana.  —  Roberts  v.  Riley,  15  La.  Ann. 
103,  77  Am.  Dec.  183. 

Massachusetts.  —  Quimby  v.  Boston,  etc.,  R. 
Co.,  150  Mass.  365. 

Michigan.  —  American  Transp.  Co.  v. 
Moore,  5  Mich.  368. 

Wisconsin.  —  Lawson  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  447,  54  Am.  Rep.  634. 

Oral  Agreement  by  Agent.  —  An  oral  agree- 
ment entered  into  by  the  defendant  carrier's 
agent,  who  was  authorized,  by  private  instruc- 
tions of  which  the  plaintiff  had  no  notice,  to 
make  a  written  agreement,  is  valid  in  so  far 
as  the  limitation  therein  contained  does  not 
exceed  the  right  of  the  carrier  to  enforce  such 
contracts,  but  is  not  effectual  to  relieve  the 
company  from  liability  for  gross  negligence. 
Lawson  v.  Chicago,  etc.,  R.  Co.,  64  Wis.  447, 
54  Am.  Rep.  634,  21  Am.  &  Eng.  R.  Cas.  249. 

Want  of  Signature  Immaterial.  —  Hall  v.  North 
Eastern  R.  Co.,  L.  R.  10  Q.  B.  443;  Fonseca  v. 
Cunard  Steamship  Co.,  153  Mass.  553,  25  Am. 
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St.  Rep.  660;  Adams  Express  Co.  v.  Haynes, 
42  111.  89;  Piedmont  Mfg.  Co.  v.  Columbia, 
etc.,  R.  Co.,  19  S.  Car.  353.  But  in  Kansas 
City,  etc.,  R.  Co.  v.  Rodebaugh,  38  Kan.  45,  5 
Am.  St.  Rep.  715,  a  contract  having  a  blank 
space  left  for  signature  and  not  signed  was 
held  void.  And  see  Anderson  v.  Canadian 
Pac.  R.  Co.,  17  Ont.  Rep.  747,  40  Am.  &  Eng. 
R.  Cas.  624. 

Signature  Required  by  Statute.  —  It  isprovided 
by  statute  in  South  Dakota  that  the  rate  of  hire 
and  the  time,  place,  and  manner  of  delivery 
are  assented  to  by  the  acceptance  of  a  ticket  or 
written  contract  with  knowledge  of  its  terms. 
But  assent  to  any  other  modifications  of  the 
carrier's  rights  or  liabilities  contained  in  such 
instrument  can  only  be  manifested  by  the  pass- 
enger's signature.  Meuer  v.  Chicago,  etc.,  R. 
Co.,  5  S.  Dak.  568.  And  see  Hartwell  v.  North- 
ern Pac.  Express  Co.,  5  Dakota  463. 

Same  —  England.  —  Under  the  Railway  and 
Canal  Traffic  Act,  contracts  limiting  the  car- 
rier's liability  must  be  written  or  printed  and 
signed  by  the  shipper  or  passenger.  Simons 
v.  Great  Western  R.  Co.,  18  C.  B.  805,  86  E. 
C.  L.  805,  26  L.  J.  C.  P.  25;  Peek  v.  North 
Staffordshire  R.  Co.,  10  H.  L.  Cas.  473; 
Aldridge  v.  Great  Western  R.  Co.,  15  C.  B.  N. 
S.  582,  109  E.  C.  L.  582;  Lewis  v.  Great  West- 
ern R.  Co.,  5  H.  &  N.  867. 

2.  Assent  to  Limitation  in  Contract  Ticket  Im- 
plied. —  When  a  passenger  accepts  an  excur- 
sion ticket  at  a  reduced  rate  he  is  bound  by  a 
limitation  as  to  the  period  of  time  within 
which  the  ticket  is  good,  whether  he  reads  the 
terms  of  the  ticket  or  not.  Johnson  v.  Phila- 
delphia, etc.,  R.  Co.,  63  Md.  106;  Pennington  v. 
Philadelphia,  etc.,  R.  Co.,  62  Md.  95;  Howard 
v.  Chicago,  etc.,  R.  Co.,  61  Miss.  194. 

Tickets  for  ocean  voyages  generally  contain 
the  terms  of  the  contract  of  carriage  in  full, 
and  any  lawful  limitation  of  liability  contained 
therein  is  impliedly  assented  to  by  the  accept- 
ance and  use  of  the  ticket.  Fonseca  Cunard 
Steamship  Co.,  153  Mass.  553,  25  Am.  St. 
Rep.  660;  O'Regan  v.  Cunard  Steamship  Co., 
160  Mass.  361,  39  Am.  St.  Rep.  484;  Steers  v. 
Liverpool,  etc.,  Steamship  Co.,  57  N.  Y.  1,  15 
Am.  Rep.  453;  The  Majestic,  60  Fed.  Rep.  624. 
And  see  Quimby  v.  Boston,  etc.,  R.  Co.,  150 
Mass.  365.  See  generally  the  title  TICKETS  and 
Fares. 

3.  Assent  to  Verbal  Contract.  —  Proof  of  the 
assent  must  be  clear,  for  the  law,  having  im- 
posed an  important  duty  upon  the  carrier, 
upon  grounds  of  public  policy  will  not  permit 
it  to  divest  itself  of  its  responsibility  and  throw 
the  loss  upon  the  other  party,  where  the  proof 
that  the  latter   has  so  agreed   is  doubtful. 
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Up  /  'alidity  of  tlio  Limitation.  —  To  constitute  a  valid  limitation  of  liability, 
the  exemption  provided  for  in  the  contract  must  be  such  as  is  deemed  just  and 
reasonable  in  law..1 

(5)  Consideration.  —  Finally,  the  contract  must  be  founded  on  a  valu- 
able consideration,  which  may  consist  in  a  reduction  of  the  passenger's  fare 
or  something  equivalent.* 


Louisville,  etc.,  R.  Co.  v.  Nicholai,  4  Ind.  App. 
119;  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Hank,  6  How.  (U.  S.)  383. 

But  in  American  Transp.  Co.  v.  Moore,  5 
Mich.  368,  the  court  said:  "  If  in  writing,  the 
writing  must  be  shown;  but  if  by  parol,  there 
is  no  rule  which  requires  different  proof  from 
that  which  would  establish  any  other  contract. 
1 1  does  not  matter  that  the  evidence  is  conflict- 
ing, for  in  civil  cases  the  jury  must  always 
decide  upon  the  weight  of  evidence;  and  there 
is  no  rule  (except  where  turpitude  or  illegality 
is  in  issue)  which  requires  one  contract  to  be 
proven  by  more  or  different  testimony  than 
another.  The  jury,  in  each  case,  must  be 
satisfied  that  a  certain  contract  exists;  and  if 
satisfied,  that  is  sufficient."  And  see  Walker 
v.  York,  etc.,  R.  Co.,  22  Eng.  L.  &  Eq.  315. 

Assent  to  Contract  Founded  on  a  Notice.  —  See 
supra,  this  section,  By  Notice  —  As  a  Basis  of 
Contract,  and  notes  thereto. 

1.  Limitation  Must  Be  Just  and  Reasonable  — 
United  States.  —  Muser  v.  Holland,  17  Blackf. 
(U.  S.)4I2;  Liverpool,  etc.,  Steam  Co.  z.  Phenix 
Ins.  Co.,  129  U.  S.  397;  Delaware,  etc.,  R.  Co. 
v.  Ashley,  67  Fed.  Rep.  209;  Hart  v.  Pennsyl- 
vania R.  Co.,  112  U.  S.  331;  New  York  Cent. 
R.  Co.  v.  Lockwood,  17  Wall.  (U.S.)  378;  Eells 
■v.  St.  Louis,  etc.,  R.  Co.,  52  Fed.  Rep.  903; 
Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp.  Co.,  117 
U.  S.  322. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Oden, 
80  Ala.  38;  South,  etc.,  Alabama  R.  Co.  v. 
Henlein,  52  Ala.  606,  23  Am.  Rep.  578. 

Indiana.  —  Ohio,  etc.,  R.  Co.  v.  Selby,  47 
Ind.  471,  17  Am.  Rep.  719;  Adams  Express 
Co.  v.  Reagan,  29  Ind.  at,  92  Am.  Dec.  332; 
Rosenfeld  v.  Peoria,  etc.,  R.  Co.,  103  Ind.  121, 
53  Am.  Rep.  500. 

Kansas.  —  Sprague  v.  Missouri  Pac.  R.  Co., 
34  Kan.  347. 

Missouri.  —  Carroll  v.  Missouri  Pac.  R.  Co., 
88  Mo.  239,  57  Am.  Rep.  382. 

Ohio.  —  U.  S.  Express  Co.  v.  Backman,  28 
Ohio  St.  144. 

Tennessee.  —  Marr  v.  Western  Union  Tel. 
Co.,  85  Tenn.  542;  Louisville,  etc.,  R.  Co.  v. 
Gilbert,  88  Tenn.  430;  Merchants'  Dispatch 
Transp.  Co.  v.  Bloch,  86  Tenn.  397,  6  Am.  St. 
Rep.  847. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Kinne- 
brew,  7  Tex.  Civ.  App.  549;  Missouri  Pac.  R. 
Co.  v.  Harris,  67  Tex.  166;  Missouri  Pac.  R. 
Co.  v.  Cornwall,  70  Tex.  611;  Missouri  Pac. 
R.  Co.  v.  Ivy,  71  Tex.  409,  10  Am.  St.  Rep.  758; 
Fort  Worth,  etc.,  R.  Co.  v.  Greathouse,  82  Tex. 
104. 

West  Virginia.  —  Maslin  7'.  Baltimore,  etc., 
R.  Co.,  14  W.  Va.  180,  35  Am.  Rep.  748. 

Wisconsin.  —  Davis  v.  Chicago,  etc.,  R.  Co., 
93  Wis.  470;  Adams  v.  Milwaukee,  etc.,  R. 
Co.,  87  Wis.  485. 

Reasonableness  of  Limitation  a  Question  of  Law. 
—  The  view  taken  by  most  of  the  cases  cited 


above  is  that  the  reasonableness  of  the  limita- 
tion is  a  question  of  law,  but  in  some  instances 
the  question  seems  to  have  been  treated  as 
one  partially  of  fact.  In  South  Alabama  R. 
Co.  v.  Henlein,  52  Ala.  606,  23  Am.  Rep.  578, 
it  was  held  that  a  limitation  of  a  carrier's 
liability  must  be  just  and  reasonable,  and 
whether  it  is  so  or  not  must  be  pronounced  by 
the  court  in  view  of  all  the  circumstances.  In 
Louisville,  etc.,  R.  Co.  v.  Gilbert,  88  Tenn. 
430,  it  was  held  that  the  burden  of  proving  the 
reasonableness  of  a  limitation  is  on  the  carrier. 
In  Missouri  Pac.  R.  Co.  v.  Harris,  67  Tex.  166, 
the  court  held  that  the  validity  of  a  contract 
depends  upon  its  being  reasonable,  and  the 
party  who  asserts  its  validity  must  allege  the 
facts  which  make  it  so.  See  also  Missouri  Pac. 
R.  Co.  v.  Cornwall,  70  Tex.  611;  Galveston, 
etc.,  R.  Co.  v.  Kinnebrew,  7  Tex.  Civ.  App. 
549.  And  in  Texas,  etc.,  R.  Co.  v.  Adams,  78 
Tex.  372,  22  Am.  St.  Rep.  56,  the  reasonable- 
ness of  a  limitation  was  held  to  be  a  question 
of  fact  to  be  submitted  to  the  jury  under 
instructions  from  the  court. 

Same  —  How  Determined  under  the  English 
Act.  —  The  Railway  and  Canal  Traffic  Act  de- 
clares all  limitations  of  the  liability  of  com- 
mon carriers  void  except  such  as  the  judge  at 
the  trial  shall  hold  just  and  reasonable.  Great 
Western  R.  Co.  v.  Glenister,  29  L.  T.  N.  S.  422; 
Taubman  v.  Pacific  Steam  Nav.  Co.,  26  L.  T. 
N.  S.  704;  M'Cance  v.  London,  etc.,  R.  Co.,  7 
H.  &  N.  477;  M'Manus  v.  Lancashire,  etc.,  R. 
Co.,  4  H.  &  N.  327;  Simons  v.  Great  Western 
R.  Co.,  18  C.  B.  805,  86  E.  C.  L.  805,  26  L.  J. 
C.  P.  25;  Peek  v.  North  Staffordshire  R.  Co., 
10  H.  L.  Cas.  473. 

2.  Sufficiency  of  Consideration  —  Reduced  Fare 
—  England.  —  McCavvley  v.  Furness  R.  Co., 
L.  R.'  8  Q.  B.  57;  Gallin  v.  London,  etc.,  R. 
Co.,  L.  R.  10  Q.  B.  212;  Hall  v.  North  Eastern 
R.  Co.,  L.  R.  10  Q.  B.  437;  Duff  v.  Great 
Northern  R.  Co.,  L.  R.  4  H.  L.  178. 

Canada.  —  Alexander  v.  Toronto,  etc.,  R. 
Co.,  33  U.  C.  Q.  B.  474,  35  U.  C.  Q.  B.  453- 

United  States.  —  York  Co.  v.  Illinois  Cent. 
R.  Co.,  3  Wall.  (U.  S.)  107. 

Alabama. — Western  R.  Co.  v.  Harwell,  91 
Ala.  340. 

Arkansas.  —  Taylor  v.  Little  Rock,  etc.,  R. 
Co.,  39  Ark.  148;  St.  Louis,  etc.,  R.  Co.  v. 
Weakley,  50  Ark.  397,  7  Am.  St.  Rep.  104. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Morrison, 
19  111.  136. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Reynolds, 
17  Kan.  251. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Brady,  32  Md.  333. 

Massachusetts.  —  Squire  v.  New  York  Cent. 
R.  Co.,  98  Mass.  248,  93  Am.  Dec.  162;  Perry 
v.  Thompson,  98  Mass.  249. 

New  York.  —  Bissell  v.  New  York  Cent.  R. 
Co.,  25  N.  Y.  442;  Seybolt  v.  New  York,  etc., 
R.  Co.,  95  N.  Y.  562,  47  Am.  Rep.  75;  Bos- 
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d.  For  Negligence —  (i)  General  Rule.  —  It  is  well  settled  by  the  deci- 
sions of  the  federal  courts  and  the  great  weight  of  authority  in  the  several 
states1  that  a  common  carrier  cannot,  by  contract  or  otherwise,  limit  its  liability 


well  v.  Hudson  River  R.  Co.,  5  Bosw.  (N.  Y.) 
699. 

Tennessee.  —  Dillard  v.  Louisville,  etc.,  R. 
Co.,  2  Lea  (Tenn.)  288;  Louisville,  etc.,  R.  Co. 
v.  Gilbert,  88  Tenn.  430. 

Vermont.  —  Kimball  v.  Rutland,  etc.,  R. 
Co.,  26  Vt.  247,  62  Am.  Dec.  567. 

Particular  Mode  of  Conveyance.  —  Where  a 
passenger  purchases  a  ticket  for  carriage  upon 
a  freight  train  which  contains  stipulations  ex- 
empting the  railroad  from  liability  for  inju- 
ries, the  consideration  which  supports  the 
limitation  is  the  promise  by  the  company  to 
carry  him  by  this  particular  mode  of  convey- 
ance, to  which  but  for  the  promise  he  would 
not  be  entitled.  Arnold  v.  Illinois  Cent.  R. 
Co.,  83  111.  273,  25  Am.  Rep.  386. 

Performance  of  a  Duty  Already  Imposed  Is  In- 
sufficient.—  In  Seybolt  v.  New  York,  etc.,  R. 
Co.,  95  N.  Y.  562,  47  Am.  Rep.  75,  a  stipula- 
tion for  exemption  from  liability  contained  in 
a  pass  issued  to  a  mail  agent  was  held  to  be 
without  consideration,  the  carrying  of  the 
agent  being  a  duty  already  imposed  upon  the 
carrier.  The  court  said:  "A  promise  by  one 
party  to  do  that  which  he  is  already  under  a 
legal  obligation  to  perform  has  frequently 
been  held  to  be  insufficient  as  a  consideration 
to  support  a  contract." 

1.  Limitation  of  Liability  for  Negligence  — 
United  States.  —  New  York  Cent.  R.  Co.  v. 
Lockwood,  17  Wall.  (U.  S.)  357;  Delaware, 
■etc.,  R.  Co.  v.  Ashley,  67  Fed.  Rep.  209;  Eells 
■v.  St.  Louis,  etc.,  R.  Co.,  52  Fed.  Rep.  903; 
Rintoul  v.  New  York  Cent.,  etc.,  R.  Co.,  21 
Rlatchf.  (U.  S.)  439;  Phcenix  Ins.  Co.  v.  Erie, 
etc.,  Transp.  Co.,  117  U.  S.  322;  Ogdensburg, 
■etc.,  R.  Co.  v.  Pratt,  22  Wall.  (U.  S.)  123;  Ken- 
tucky Bank  v.  Adams  Express  Co.,  93  U.  S. 
174;  Inman  v.  South  Carolina  R.  Co.,  129  U.  S. 
128 ;  Hart  v.  Pennsylvania  R.  Co.,  112  U.  S.  331 ; 
York  Co.  v.  Illinois  Cent.  R.  Co.,  3  Wall.  (U. 
S.)  107;  Grand  Trunk  R.  Co.  v.  Stevens,  95 
U.  S.  658;  Baltimore,  etc.,  R.  Co.  v.  McLaugh- 
lin, 73  Fed.  Rep.  519;  Woodburn  v.  Cincin- 
nati, etc.,  R.  Co.,  40  Fed.  Rep.  731;  The  Iowa, 
50  Fed.  Rep.  561;  Muser  v.  Holland,  17 
Blatchf.  (U.  S.)4I2;  Earnest  v.  Southern  Ex- 
press Co.,  1  Woods  (U.  S.)  573;  Express  Co.  v. 
Kountze,  8  Wall.  (U.  S.)  342;  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
(U.  S.)  344;  The  Saratoga,  20  Fed.  Rep.  869; 
Southern  Express  Co.  v.  Caldwell,  21  Wall.  (U. 
S.)  264. 

Alabama.  —  Steele  v.  Townsend,  37  Ala.  247, 
79  Am.  Dec.  49;  Louisville,  etc.,  R.  Co.  v. 
Oden,  80  Ala.  38;  Southern  Express  Co.  v. 
Crook,  44  Ala.  469.  4  Am.  Rep.  140;  Alabama 
G.  S.  R.  Co.  v.  Little,  71  Ala.  611 ;  Mobile, 
•etc.,  R.  Co.  v.  Jarboe,  41  Ala.  644;  Mobile, 
etc.,  R.  Co.  v.  Hopkins,  41  Ala.  489,  94  Am. 
Dec.  607;  Southern  Express  Co.  v.  Caperton, 
44  Ala.  101,  4  Am.  Rep.  118;  South,  etc.,  Ala- 
bama R.  Co.  v.  Henlein,  56  Ala.  368;  Louis- 
ville, etc.,  R.  Co.  v.  Meyer,  78  Ala.  597;  Ala- 
bama G.  S.  R.  Co.  v.  Thomas,  83  Ala.  343. 

Arkansas.  — St.  Louis,  etc.,  R.  Co.  v.  Lesser, 
46  Ark.  236;  St.  Louis,  etc.,  R.  Co.  v.  Weakly, 
50  Ark.  397,  7  Am.  St.  Rep.  104,  35  Am.  & 


Eng.  R.  Cas.  635;  Taylor  v.  Little  Rock,  etc., 
R.  Co.,  39  Ark.  148;  Little  Rock,  etc.,  R.  Co. 
v.  Talbot,  39  Ark.  523;  Little  Rock,  etc.,  R. 
Co.  v.  Talbot,  47  Ark.  97. 

Colorado.  —  Merchants'  Dispatch,  etc.,  Co. 
v.  Cornforth,  3  Colo.  280,  25  Am.  Rep.  757; 
Overland  Mail,  etc.,  Co.  v.  Carroll,  7  Colo.  43. 

Connecticut.  —  Lawrence  v.  New  York,  etc., 
R.  Co.,  36  Conn.  63;  Camp  v.  Hartford,  etc., 
Steamboat  Co.,  43  Conn.  333;  Griswold  v.  New 
York,  etc.,  R.  Co.,  53  Conn.  371,  55  Am.  Rep. 
115.  In  the  last  two  cases  the  rule,  according 
to  the  weight  of  authority,  was  stated;  but  the 
first  of  these  was  decided  under  the  Are?u  York 
rule,  the  contract  having  been  made  in  that 
state,  and  in  the  last  the  rule  was  held  not  to 
apply  to  stipulations  in  passes. 

Deiaivare .  —  Flinn  v.  Philadelphia,  etc.,  R. 
Co.,  1  Houst.  (Del.)  469. 

District  of  Columbia.  —  Gait  v.  Adams  Ex- 
press Co.,  MacArthur  &  M.  (D.  C.)  138. 

Georgia.- — Phillips  v.  Georgia  R.,  etc.,  Co., 
93  Ga.  356;  Berry  v.  Cooper,  28  Ga.  543;  Pur- 
cell  v.  Southern  Express  Co.,  34  Ga.  315; 
Georgia  R.  Co.  v.  Gann,  68  Ga.  350;  Central 
R.  Co.  v.  Bryant,  73  Ga.  722;  Western,  etc., 
R.  Co.  v.  Exposition  Cotton  Mills,  81  Ga.  522. 

Indiana. — The  earlier  Indiana  cases  held 
that  the  carrier  could  not  exempt  itself  from 
liability  for  gross  negligence,  and  were  con- 
strued to  concede  the  right  as  to  ordinary  neg- 
ligence. Wright  v.  Gaff,  6  Ind.  416;  Indiana 
Cent.  R.  Co.  v.  Mundy,  21  Ind.  48,  83  Am. 
Dec.  339;  Indianapolis,  etc.,  R.  Co.  v.  Remmy, 
13  Ind.  518;  Thayer  v.  St.  Louis,  etc.,  R. 
22  Ind.  26,  85  Am.  Dec.  409.  These  decisions 
are  expressly  overruled  in  Ohio,  etc.,  R.  Co. 
v.  Selby,  47  Ind.  471,  17  Am.  Rep.  719,  and 
the  rule  of  the  text  is  followed  in  all  the  sub- 
sequent cases.  Indianapolis,  etc.,  R.  Co.  v. 
Allen,  31  Ind.  397;  Adams  Express  Co.  v. 
Reagan,  29  Ind.  21,  92  Am.  Dec.  332;  Michi- 
gan Southern,  etc.,  R.  Co.  v.  Heaton,  37  Ind. 
448,  10  Am.  Rep.  89;  Adams  Express  Co.  v. 
Fendrick,  38  Ind.  150;  St.  Louis,  etc.,  R.  Co. 
i'.  Smuck,  49  Ind.  302;  Bartlett  v.  Pittsburgh, 
etc.,  R.  Co.,  94  Ind.  281;  Rosenfeld  v.  Peoria, 
etc.,  R.  Co.,  103  Ind.  121,  53  Am.  Rep.  500; 
Terre  Haute,  etc.,  R.  Co.  v.  Sherwood,  132 
Ind.  129;  Ohio,  etc.,  R.  Co.  v.  Nickless,  71  Ind. 
271;  Louisville,  etc.,  R.  Co.  v.  Nicholai,4  Ind. 
App.  122,  citing  2  Am.  and  Eng.  Encyc.  of  Law 
822. 

Iowa.  —  Rose  v.  Des  Moines  Valley  R.  Co., 
39  Iowa  246;  Solan  v.  Chicago,  etc.,  R.  Co., 
(Iowa  1895)  63  N.  W.  Rep.  692. 

Aransas.  —  Kansas  Pac.  R.  Co.  v.  Reynolds, 
17  Kan.  251 ;  Kansas  City,  etc.,  R.  Co.  v.  Simp- 
son, 30  Kan.  645,  46  Am.  Rep.  104;  Pacific 
Express  Co.  v.  Foley,  46  Kan.  457,  26  Am.  St. 
Rep.  107;  Kallman  v.  U.  S.  Express  Co.,  3  Kan. 
205 ;  Goggin  v.  Kansas  Pac.  R.  Co.,  12  Kan.  416; 
St.  Louis,  etc.,  R.  Co.  v.  Piper,  13  Kan.  505; 
Sprague  v.  Missouri  Pac.  R.  Co.,  34  Kan.  347. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Brownlee,  14  Bush  (Ky.)  590;  Orndorft  v. 
Adams  Express  Co.,  3  Bush  (Ky.)  194,  96 
Am.  Dec.  207. 

Louisiana.  —  Roberts  v.  Riley,  15  La.  Ann. 
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for  the  negligence  of  itself  or  its  servants ;  and  the  rule  is  said  to  apply  with 


103,  77  Am.  Dec.  183;  New  Orleans  Mut.  Ins. 
Co.  v.  New  Orleans,  etc.,  R.  Co.,  20  La.  Ann. 
30a;  Simon  v.  Steamship  Fung  Shuey,  21  La. 
Ann.  363;  Newman  v.  Smoker,  25  La.  Ann. 
303.  But  see  Higgins  v.  New  Orleans,  etc., 
R.  Co.,  28  La.  Ann.  133,  where  a  contract  be- 
tween the  carrier  and  a  newsboy  purported  to 
exempt  the  carrier  from  liability  for  negli- 
gence. The  court  found  that  the  newsboy  was 
traveling  on  a  free  pass,  and  held  that  a  con- 
tract relieving  one  of  liability  for  negligence 
of  his  servants  is  not  against  public  policy 
nor  forbidden  by  law,  but  if  the  injury  re- 
sulted from  the  fraudulent,  wilful,  or  reckless 
misconduct  of  the  agent  or  employee,  it  would 
be.  Wvly,  J.,  dissented,  on  the  ground  that 
the  exemption  was  against  public  policy. 

Maine.  —  Willis  v.  Grand  Trunk  R.  Co.,  62 
Me.  4SS;  Sager  v.  Portsmouth,  etc.,  R.  Co.,  31 
Me.  228,  50  Am.  Dec.  659;  Fillebrown  v.  Grand 
Trunk  R.  Co.,  55  Me.  462,  92  Am.  Dec.  606. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Brad>\  32  Md.  333. 

Massachusetts.  —  Squire  v.  New  York  Cent. 
R.  Co.,  98  Mass.  239,  93  Am.  Dec.  162;  School 
Dist.  v.  Boston,  etc.,  R.  Co.,  102  Mass.  556,  3 
Am.  Rep.  502;  Buckland  v.  Adams  Express 
Co.,  97  Mass.  124,  93  Am.  Dec.  68;  Grace  v. 
Adams,  100  Mass.  508,  97  Am.  Dec.  117,  1  Am. 
Rep.  131;  Graves  v.  Lake  Shore,  etc.,  R.  Co., 
137  Mass.  33,  50  Am.  Rep.  282;  Hill  z-.  Boston, 
etc.,  R.  Co.,  144  Mass.  284.  But  see  Quimby 
v.  Boston,  etc.,  R.  Co.,  150  Mass.  365;  Bates  v. 
Old  Colony  R.  Co.,  147  Mass.  255;  Hosmer 
v.  Old  Colony  R.  Co.,  156  Mass.  506. 

Michigan.  —  Hawkins  v.  Great  Western  R. 
Co.,  17  Mich.  57,  97  Am.  Dec.  179. 

Minnesota.  —  Christenson  v.  American  Ex- 
press Co.,  15  Minn.  270,  2  Am.  Rep.  122; 
Shriver  v.  Sioux  City,  etc.,  R.  Co.,  24  Minn. 
506,  31  Am.  Rep.  353;  Ortt  v.  Minneapolis, 
etc.,  R.  Co.,  36  Minn.  396;  Hutchinson  v.  Chi- 
cago, etc.,  R.  Co.,  37  Minn.  524;  Jacobus  v. 
St.  Paul,  etc.,  R.  Co.,  20  Minn.  125,  18  Am. 
Rep.  360;  Moulton  v.  St.  Paul,  etc.,  R.  Co., 
31  Minn.  85,  47  Am.  Rep.  781;  Boehl  v.  Chi- 
cago, etc.,  R.  Co.,  44  Minn.  191. 

Mississippi.  —  Southern  Express  Co.  v.  Moon, 
39  Miss.  822;  Gilmore  v.  Carman,  1  Smed.  & 
M.  (Miss.)  279,  40  Am.  Dec.  96;  Whitesides  v. 
Thurlkill,  12  Smed.  &  M.  (Miss.)  599,  51  Am. 
Dec.  128;  Mobile,  etc.,  R.  Co.  v.  Weiner,  49 
Miss.  725;  Southern  Express  Co.  v.  Hunni- 
cutt,  54  Miss.  566;  28  Am.  Rep.  385;  New 
Orleans,  etc.,  R.  Co.  v.  Faler,  58  Miss.  911; 
Chicago,  etc.,  R.  Co.  v.  Abels,  60  Miss.  1017; 
Johnson  v.  Alabama,  etc.,  R.  Co.,  69  Miss. 
191,  30  Am.  St.  Rep.  534. 

Missouri.  — Rice  v.  Kansas  Pac.  R.  Co.,  63 
Mo.  318;  Sturgeon  v.  St.  Louis,  etc.,  R.  Co., 
65  Mo.  569;  Dawson  v.  Chicago,  etc.,  R.  Co.,  79 
Mo.  296;  Clark  v.  St.  Louis,  etc.,  R.  Co., 
64  Mo.  440;  Harvey  v.  Terre  Haute,  etc.,  R. 
Co.,  74  Mo.  541;  Bryan  v.  Missouri  Pac.  R. 
Co.,  32  Mo.  App.  228;  Tibby  v.  Missouri  Pac. 
R.  Co.,  82  Mo.  292;  Jones  v.  St.  Louis  South- 
western R.  Co.,  125  Mo.  666;  Carroll  v.  Mis- 
souri Pac.  R.  Co.,  88  Mo.  239,  57  Am.  Rep. 
382;  Levering  v.  Union  Transp.,  etc.,  Co.,  42 
Mo.  88,  97  Am.  Dec.  320;  Ketchum  v.  Ameri- 
can Merchants'  Union  Express  Co.,  52  Mo. 


390;  Read  v.  St.  Louis,  etc.,  R.  Co.,  60  Mo. 
199;  Oxley  v.  St.  Louis,  etc.,  R.  Co.,  65  Mo. 
629;  Ball  v.  Wabash,  etc.,  R.  Co.,  83  Mo.  574; 
Baker  v.  Missouri  Pac.  R.  Co.,  34  Mo.  App. 
98;  Nickey  v.  St.  Louis,  etc.,  R.  Co.,  35  Mo. 
App.  79;  Doan  v.  St.  Louis,  etc.,  R.  Co.,  38. 
Mo.  App.  408. 

Nebraska.  — Atchison,  etc.,  R.  Co.  v.  Wash- 
burn, 5  Neb.  117. 

New  Hampshire.  —  Merrill  v.  American  Ex- 
press Co.,  62  N.  H.  514;  Rand  v.  Merchants* 
Dispatch  Transp.  Co.,  59  N.  H.  363;  Barter  v. 
Wheeler,  49  N.  H.  9,  6  Am.  Rep.  434;  Moses 
v.  Boston,  etc.,  R.  Co.,  24  N.  H.  71,  55  Am. 
Dec.  222. 

North  Carolina.  —  Smith  v.  North  Carolina 
R.  Co.,  64  N.  Car.  235;  Branch  v.  Wilmington, 
etc.,  R.  Co.,  88  N.  Car.  573. 

Ohio.  — Wilson  v.  Hamilton,  4  Ohio  St.  722; 
Jones  v.  Voorhees,  10  Ohio  145;  Cincinnati, 
etc.,  R.  Co.  v.  Pontius,  19  Ohio  St.  221,  2  Am. 
Rep.  391;  Davidson  v.  Graham,  2  Ohio  St.  131;. 
Graham  v.  Davis,  4  Ohio  St.  362,  62  Am.  Dec. 
285;  Union  Express  Co.  v.  Graham,  26  Ohio' 
St.  598;  Welsh  v.  Pittsburg,  etc.,  R.  Co.,  10 
Ohio  St.  75,  75  Am.  Dec.  490;  U.  S.  Express  Co. 
v.  Backman,  28  Ohio  St.  144;  Cleveland,  etc., 
R.  Co.  v.  Curran,  19  Ohio  St.  1,  2  Am.  Rep. 
362;  Knowlton  v.  Erie  R.  Co.,  19  Ohio  St.  260, 
2  Am.  Rep.  395;  Baltimore,  etc.,  R.  Co.  v. 
Campbell,  36  Ohio  St.  647,  38  Am.  Rep.  617; 
Gaines  v.  Union  Transp.,  etc.,  Co.,  28  Ohio  St. 
418. 

Oregon.  —  Seller  v.  Steamship  Pacific,  1 
Oregon  409. 

Pennsylvania.  —  Farnham  v.  Camden,  etc., 
R.  Co.,  55  Pa.  St.  53;  American  Express  Co.  w„ 
Sands,  55  Pa.  St.  140;  Grogan  v.  Adams  Ex- 
press Co.,  114  Pa.  St.  523,  60  Am.  Rep.  360- 
Pennsylvania  R.  Co.  v.  Raiordon,  119  Pa.  St. 
577,  4  Am.  St.  Rep.  670;  Adams  Express  Co. 
v.  Holmes,  (Pa.  1887)  8  Cent.  Rep.  155;  Beck- 
man  v.  Shouse,  5  Rawle  (Pa.)  179,  28  Am. 
Dec.  653;  Atwood  v.  Reliance  Transp.  Co.,  9. 
Watts  (Pa.)  89,  34  Am.  Dec.  503;  Bingham  v. 
Rogers,  6  W.  &  S.  (Pa.)  495,  40  Am.  Dec.  581- 
Pennsylvania  R.  Co.  v.  McCloskey,  23  Pa.  St. 
532;  Verner  v.  Svveitzer,  32  Pa.  St.  208;  Penn- 
sylvania R.  Co.  v.  Fries,  87  Pa.  St.  234; 
Adams  Express  Co.  v.  Sharpless,  77  Pa.  St. 
516;  Laing  v.  Colder,  8  Pa.  St.  479,  49  Am. 
Dec.  533;  Camden,  etc.,  R.  Co.  v.  Baldauf,  16 
Pa.  St.  67,  55  Am.  Dec.  481;  Pennsylvania  R. 
Co.  v.  Henderson,  51  Pa.  St.  315;  Camden, 
etc.,  R.  Co.  v.  Bausch,  (Pa.  1887)  7  Atl.  Rep. 
731;  Buffalo,  etc.,  R.  Co.  v.  O'Hara,  (Pa. 
1882)  9  Am.  &  Eng.  R.  Cas.  317. 

Rhode  Island.  —  Ballou  v.  Earle,  17  R.  I.  441,. 
33  Am.  St.  Rep.  881. 

South  Carolina.  —  Piedmont  Mfg.  Co.  v.. 
Columbia,  etc.,  R.  Co.,  19  S.  Car.  353; 
Swindler  v.  Hilliard,  2  Rich.  L.  (S.  Car.)  286,. 
45  Am.  Dec.  732;  Baker  v.  Brinson,  9  Rich. 
L.  (S.  Car.)  202,  67  Am.  Dec.  548;  Wallingford 
v.  Columbia,  etc.,  R.  Co.,  26  S.  Car.  258; 
Zemp  v.  Wilmington,  etc.,  R.  Co.,  9  Rich.  L. 
(S.  Car.)  84;  Patton  v.  Magrath,  Dudley  L.  (S. 
Car.)  159,  31  Am.  Dec.  552;  Singleton  v.  Hill- 
iard, r  Strobh.  L.  (S.  Car.)  203. 

Tennessee.  — Louisville,  etc.,  R.  Co.  v. 
Weaver,  9  Lea  (Tenn.)  51;  Coward  v.  East 
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special  force  to  carriers  of  passengers  for  hire.1 

Reason  of  the  Rule.  —  The  rule  is  founded  on  reasons  of  public  policy,  arising 
out  of  the  public  nature  of  the  employment,  together  with  the  interest  which 
the  state  has  in  its  citizens  as  parens  patrice* 


Tennessee,  etc.,  R.  Co,  16  Lea  (Tenn.)  225,  57 
Am.  Rep.  227;  Dillard  v.  Louisville,  etc.,  R. 
Co.,  2  Lea  (Tenn.)  2SS;  Marr  v.  Western 
Union  Tel.  Co.,  85  Tenn.  542;  Merchants' 
Dispatch  Transp.  Co.  v.  Bloch,  86  Tenn.  397, 
6  Am.  St.  Rep.  847;  Louisville,  etc.,  R.  Co.  v. 
Gilbert,  88  Tenn.  430,  citing  2  Am.  and  Eng. 
Encyc.  of  Law  819;  Louisville,  etc.,  R.  Co.  v. 
Wynn,  88  Tenn.  320;  Louisville,  etc.,  R.  Co. 
v.  Manchester  Mills,  88  Tenn.  653;  Louisville, 
etc.,  R.  Co.  v.  Sowell,  90  Tenn.  17. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Harris,  67 
Tex.  166;  Missouri  Pac.  R.  Co.  v.  Cornwall, 
70  Tex.  61 1;  International  R.  Co.  v.  Campbell, 
1  Tex.  Civ.  App.  509;  Galveston,  etc.,  R.  Co. 
v.  Kinnebrevv,  7  Tex.  Civ.  App.  549;  Gulf,  etc., 
R.  Co.  v.  McGown,  65  Tex.  645;  Missouri 
Pac.  R.  Co.  v.  Ivy,  71  Tex.  409,  10  Am.  St. 
Rep.  758;  Harris  v.  Howe,  74  Tex.  534,  15 
Am.  St.  Rep.  862;  Galveston,  etc.,  R.  Co.  v. 
Allison,  59  Tex.  193;  Houston,  etc.,  R.  Co.  v. 
Burke,  55  Tex.  323;  Fort  Worth,  etc.,  R.  Co. 
v.  Greathouse,  82  Tex.  104. 

Vermont.  —  Kimball  v.  Rutland,  etc.,  R. 
Co.,  26  Vt.  247,  62  Am.  Dec.  567;  Mann  v. 
Birchard,  40  Vt.  326. 

Virginia. — Richmond,  etc.,  R.  Co.  v. 
Payne,  86  Va.  481;  Virginia,  etc.,  R.  Co.  v. 
Sayers,  26  Gratt.  (Va.)  328. 

Washington. — Muldoon  v.  Seattle  City  R. 
Co.,  7  Wash.  528,  38  Am.  St.  Rep.  901,  recog- 
nizes the  rule  as  applied  to  passengers  for  hire, 
but  reaches  a  different  decision  as  to  gratuitous 
passengers. 

West  Virginia.  — Maslin  v.  Baltimore,  etc., 
R.  Co.,  14  W.  Va.  180,  35  Am.  Rep.  748; 
Brown  v.  Adams  Express  Co.,  15  W.  Va.  812, 
overruling  Baltimore,  etc.,  R.  Co.  v.  Rathbone, 
1  W.  Va.  106,  88  Am.  Dec.  664;  Baltimore, 
etc.,  R.  Co.  v.  Skeels,  3  W.  Va.  556. 

Wisconsin.  —  Davis  v.  Chicago,  etc.,  R.  Co., 
93  Wis.  470;  Abrams  v.  Milwaukee,  etc.,  R. 
Co.,  87  Wis.  485.  And  the  rule  is  approved 
as  to  passengers  for  hire,  but  held  not  to  apply 
to  stipulations  in  passes,  in  Annas  v.  Milwau- 
kee, etc.,  R.  Co.,  67  Wis.  46,  58  Am.  Rep. 
848. 

Question  Is  One  of  General  Mercantile  Law.  — 

The  right  of  a  carrier  of  goods  or  passengers, 
by  land  or  water,  to  stipulate  for  exemption 
from  liability  for  his  own  negligence,  is  not  a 
local  question  upon  which  the  decision  of  a 
state  court  must  control,  but  such  question  is 
a  matter  of  general  law  upon  which  the  courts 
of  the  United  States  will  exercise  their  own 
judgment,  even  when  their  jurisdiction  at- 
taches only  by  reason  of  the  citizenship  of  the 
parties,  in  an  action  at  law  of  which  the  courts 
of  the  state  have  concurrent  jurisdiction  and 
upon  a  contract  made  and  to  be  performed 
within  the  state.  Eells  v.  St.  Louis,  etc.,  R. 
Co.,  52  Fed.  Rep.  905;  Liverpool,  etc.,  Steam 
Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  443;  New 
York  Cent.  R.  Co.  v.  Lockwood,  17  Wall.  (U. 
S.)  357- 

1.  Rule  Applies  with  Special  Force  to  Carriers 
of  Passengers,  — In  New  York  Cent  R.  Co.  v. 
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Lockwood,  17  Wall.  (U.  S.)  357,  the  court 
reached  the  following  conclusions:  "  First, 
that  a  common  carrier  cannot  lawfully  stipu- 
late for  exemption  from  responsibility  when 
such  exemption  is  not  just  and  reasonable  in 
the  eye  of  the  law.  Secondly,  that  it  is  not 
just  and  reasonable  in  the  eye  of  the  law  for 
a  common  carrier  to  stipulate  for  exemption 
from  responsibility  for  the  negligence  of  him- 
self or  his  servants.  Thirdly,  that  these  rules 
apply  both  to  carriers  of  goods  and  carriers 
of  passengers  for  hire,  and  with  special  force 
to  the  latter."  See  also  Hart  v.  Pennsylvania 
R.  Co.,  112  U.  S.  331;  Abrams  v.  Milwaukee, 
etc.,  R.  Co.,  87  Wis.  485;  Delaware,  etc.,  R.  Co. 
v.  Ashley,  67  Fed.  Rep.  209;  Cleveland,  etc., 
R.  Co.  v.  Curran,  19  Ohio  St.  1,  2  Am.  Rep. 
362;  Tibby  v.  Missouri  Pac.  R.  Co.,  82  Mo. 
292;  Jones  v.  St.  Louis  Southwestern  R.  Co., 
125  Mo.  666;  Missouri  Pac.  R.  Co.  v.  Ivy,  71 
Tex.  409,  10  Am.  St.  Rep.  758;  Piedmont 
Mfg.  Co.  v.  Columbia,  etc.,  R.  Co.,  19  S. 
Car.  353. 

2.  Reason  of  the  Rule  —  In  the  Nature  of  the 
Employment. —  In  Louisville,  etc.,  R.  Co.  v. 
Taylor,  126  Ind.  126,  the  court  stated  the 
reason  for  the  rule  as  follows:  "  A  stipulation 
that  the  carrier  shall  not  be  bound  to  the 
exercise  of  care  and  diligence  is  in  effect  an 
agreement  to  absolve  him  from  one  of  the 
essential  duties  of  his  employment,  and  it 
would  be  subversive  of  the  very  object  of  the 
law  to  permit  the  carrier  to  exempt  himself 
from  liability  by  a  stipulation  in  his  contract 
with  a  passenger,  that  the  latter  should  take 
the  risk  of  the  negligence  of  the  carrier  or  of 
his  servants.  The  law  will  not  allow  the  car- 
rier thus  to  abandon  his  obligation  to  the  pub- 
lic, and  hence  all  stipulations  which  amount 
to  a  denial  or  repudiation  of  duties  which  are 
of  the  very  essence  of  his  employment  will  be 
regarded  as  unreasonable,  contrary  to  public 
policy,  and  therefore  void." 

And  the  Supreme  Court  of  Texas,  follow- 
ing the  rule  as  stated  in  the  text,  said: 
"  The  relation  of  passenger  and  carrier  is 
created  by  contract,  express  or  implied,  but  it 
does  not  follow  from  this  that  the  extent  of 
liability  or  responsibility  of  the  carrier  is  in 
any  respect  dependent  on  a  contract.  In 
reference  to  matters  indifferent  to  the  public, 
parties  may  contract  as  they  please;  but  not 
so  in  reference  to  matters  in  which  the  public 
has  an  interest.  For  the  purpose  of  regulat- 
ing such  matters,  rules  have  been  established 
by  statute  or  the  common  law  whereby  cer- 
tain duties  have  been  attached  to  given  rela- 
tions and  employments.  These  duties  attach 
as  matter  of  law,  and  without  regard  to  the 
will  or  wish  of  the  party  engaged  in  the  em- 
ployment, or  of  the  person  who  transacts  busi- 
ness with  him  in  the  course  thereof;  and  this 
is  so  for  the  public  good.  Duties  thus  im- 
posed are  not  the  subject  of  contract.  They 
exist  without  it,  and  cannot  be  dispensed  with 
by  it.  The  violation  of  such  a  duty  is  a  tort. 
The  law  declares  that  it  is  the  duty  of  a  public 
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(2)  Distinction  between  Degrees  of  Negligence.  —  A  distinction  has  in  some 
instances  been  made  between  ordinary  negligence  and  gross  negligence,  the 
cases  making  the  distinction  holding  that  the  carrier  may  exempt  itself  from 
liability  for  the  former,  though  not  for  the  latter.1  The  better  rule,  however, 
disapproves  of  any  attempt  to  fix  degrees  of  negligence  as  regards  a  carrier's 
power  to  limit  its  liability.8 


carrier  of  passengers  to  use  the  highest  degree 
"i  .  .ire  to  insure  their  safety.  Why  was  not 
this  left  to  be  settled  by  the  contract  of  the 
carrier  and  passenger?  Certainly  for  no  other 
reason  than  that  the  employment  itself  was  of 
such  a  nature  as  to  make  it  a  matter  of  public 
concern."  Gulf,  etc.,  R.  Co.  v.  McGown,  65 
Tex.  640.  And  see  Davidson  v.  Graham,  2 
Ohio  St.  131;  Cleveland,  etc.,  R.  Co.  v.  Cur- 
ran,  19  Ohio  St.  1,  2  Am.  Rep.  362;  Carroll  v. 
Missouri  Pac.  R.  Co.,  88  Mo.  239,  57  Am.  Rep. 
382;  Dillard  v.  Louisville,  etc.,  R.  Co.,  2  Lea 
(Tenn.)  292;  Louisville,  etc.,  R.  Co.  v.  Oden, 
80  Ala.  38;  Southern  Express  Co.  v.  Crook,  44 
Ala.  469,  4  Am.  Rep.  140;  Mobile,  etc.,  R.  Co.  v. 
Hopkins,  41  Ala.  489,  94  Am.  Dec.  607;  Adams 
Express  Co.  v.  Reagan,  29  Ind.  21,  92  Am.  Dec. 
332;  Southern  Express  Co.  v.  Moon,  39  Miss. 
822;  Atchison,  etc.,  R.  Co.  v.  Washburn,  5  Neb. 
117;  Davis  v.  Chicago,  etc.,  R.  Co.,  93  Wis. 
470;  Abrams  v.  Milwaukee,  etc.,  R.  Co.,  87 
Wis.  485;  New  York  Cent.  R.  Co.  v.  Lock- 
wood,  17  Wall.  (U.  S.)  357;  Delaware,  etc.,  R. 
Co.  v.  Ashley,  67  Fed.  Rep.  209;  Hart  v.  Penn- 
sylvania R.  Co.,  112  U.S.  331;  Liverpool,  etc., 
Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397; 
Christenson  v.  American  Express  Co.,  15 
Minn.  270,  2  Am.  Rep.  122;  Moulton  v.  St. 
Paul,  etc.,  R.  Co.,  31  Minn.  85,  47  Am.  Rep. 
781;  Missouri  Pac.  R.  Co.  v.  Ivy,  71  Tex.  409, 
10  Am.  St.  Rep.  758. 

Same  —  In  the  Interest  of  the  State  as  Parens 
Patriae.  —  The  following  reason  for  the  rule  is 
quoted  from  Jacobus  v.  St.  Paul,  etc.,  R.  Co., 
20  Minn.  125,  18  Am.  Rep.  360:  "  There  are 
two  distinct  considerations  upon  which  the 
stringent  rule  as  to  the  duty  and  liability  of 
carriers  of  passengers  rests.  One  is  a  regard 
for  the  safety  of  the  passenger  on  his  own  ac- 
count, and  the  other  is  a  regard  for  his  safety 
as  a  citizen  of  the  state.  The  latter  is  a  con- 
sideration of  public  policy  growing  out  of  the 
interest  which  the  state  or  government  as  parens 
patriah&s  in  protecting  the  lives  and  limbs  of  its 
subjects.  *  *  *  So  far  as  the  consideration 
of  public  policy  is  concerned,  it  cannot  be 
overridden  by  any  stipulation  of  the  parties  to 
the  contract  of  passenger  carriage,  since  it  is 
paramount  from  its  very  nature."  And  see 
Bryan  v.  Missouri  Pac.  R.  Co..  32  Mo.  App.  228. 

1.  Kule  that  Carriers  May  Stipulate  for  Exemp- 
tion as  to  Ordinary  Negligence.  —  This  is  the 
established  rule  in  Illinois,  and  has  been  fol- 
lowed in  some  instances  in  other  states  where 
a  different  rule  prevails. 

England.  —  Martin  v.  Great  Indian  Penin- 
sular R.  Co.,  L.  R.  3  Exch.  9;  Great  Western 
R.  Co.  v.  Glenister,  29  L.  T.  N.  S.  422.  And 
see  2  Stark,  on  Ev.  (6th  Am.  ed.)  205. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Morrison, 
19  111.  136;  Illinois  Cent.  R.  Co.  v.  Read,  37 
111.  484,  84  Am.  Dec.  260:  Illinois  Cent.  R.  Co. 
■v.  Adams,  42  111.  474,  92  Am.  Dec.  85;  Adams 
Express  Co.  v.  Stettaners,  61  111.  184,  14  Am. 

6 


Rep.  57:  Adams  Express  Co.  v.  Haynes,  42 
111.  89;  Arnold  v.  Illinois  Cent.  R.  Co.,  83  111. 
273,  25  Am.  Rep.  386;  Toledo,  etc.,  R.  Co.  v. 
Beggs,  85  111.  80,  28  Am.  Rep.  613;  Chicago, 
etc.,  R.  Co.  v.  Chapman,  133  111.  96,  23  Am. 
St.  Rep.  587;  Illinois  Cent.  R.  Co.  v.  Jonte,  13 
111.  App.  424;  Wabash,  etc.,  R.  Co.  v.  Jagger- 
man,  115  111.  407;  Erie  R.  Co.  v.  Wilcox,  84 
111.  239;  Boscowitz  v.  Adams  Express  Co.,  93 
111.  523,  34  Am.  Rep.  191 ;  Western  Transp.  Co. 
v.  Newhall,  24  111.  466,  76  Am.  Dec.  760. 

Indiana.  —  Wright  v.  Gaff,  6  Ind.  416;  In- 
diana Cent.  R.  Co.  v.  Mundy,  21  Ind.  48,  83 
Am.  Dec.  339;  Indianapolis,  etc.,  R.  Co.  v. 
Remmy,  13  Ind.  518;  Thayer  v.  St.  Louis,  etc., 
R.  Co.,  22  Ind.  26,  85  Am.  Dec.  409. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
■  Brady,  32  Md.  333.  This  appears  to  be  the 
only  decision  by  the  Supreme  Court  of  Mary- 
land bearing  on  the  subject,  and  in  this  case 
the  court  said:  "  There  is  no  doubt  that  a 
common  carrier,  by  an  express  contract  with 
his  employer,  may  limit  his  ordinary  responsi- 
bilities." 

New  York.  —  Steers  v.  Liverpool,  etc., 
Steamship  Co.,  57  N.  Y.  1,  15  Am.  Rep.  453; 
Boswell  v.  Hudson  River  R.  Co.,  5  Bosw.  (N. 
Y.)  699;  Bissell  v.  New  York  Cent.  R.  Co.,  29 
Barb.  (N.  Y.)  602;  Smith  v.  New  York  Cent. 
R.  Co.,  29  Barb.  (N.  Y.)  132;  French  v.  Buffalo, 
etc.,  R.  Co.,  4  Keyes  (N.  Y.)  108.  See  infra. 
this  section,  New  York  Rule. 

Pennsylvania.  —  Beckman  v.  Shouse,  5 
Rawle  (Pa.)  179,  28  Am.  Dec.  653;  Atwood  v. 
Reliance  Transp.  Co.,  9  Watts  (Pa.)  89,  34 
Am.  Dec.  503;  Bingham  v.  Rogers,  6  W.  & 
S.  (Pa.)  495,  40  Am.  Dec.  581;  Pennsylvania 
R.  Co.  v.  McCloskey,  23  Pa.  St.  532. 

South  Dakota.  —  Meuer  v.  Chicago,  etc.,  R. 
Co.,  5  S.  Dak.  568. 

West  Virginia.  —  Baltimore,  etc.,  R.  Co.  v. 
Skeels,  3  W.  Va.  556,  overruled  in  Maslin  v. 
Baltimore,  etc.,  R.  Co.,  14  W.  Va.  180,  35  Am. 
Rep.  748. 

Wisconsin.  —  Black  v.  Goodrich  Transp. 
Co.,  55  Wis.  322,  42  Am.  Rep.  713;  Richardson 
v.  Chicago,  etc.,  R.  Co.,  61  Wis.  596;  Lawson 
v.  Chicago,  etc.,  R.  Co.,  64  Wis.  455,  54  Am. 
Rep.  634;  Amas  v.  Milwaukee,  etc.,  R.  Co., 
67  Wis.  46,  58  Am.  Rep.  848. 

2.  See  the  cases  in  the  preceding  note,  and 
see  the  title  Negligence. 

Same  —  Distinction  Rejected.  —  The  word 
"  negligence,"  used  in  a  stipulation  for  ex- 
emption, is  used  in  its  generic  sense  and  com- 
prehends all  degrees.  The  distinction  be- 
tween ordinary  and  gross  negligence  is  too 
artificial  and  vague  for  clear  definition  or  prac- 
tical application.  Griswold  v.  New  York,  etc., 
R.  Co.,  53  Conn.  371,  55  Am.  Rep.  115.  And 
in  Philadelphia,  etc.,  R.  Co.  v.  Derby,  14 
How.  (U.  S.)  468,  the  court,  disapproving  the 
distinction,  said:  "Any  negligence,  in  such 
cases,  may  well  deserve  the  epithet  'gross.'  " 
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(3)  New  York  Rule —  (a)  Distinction  between  Negligence  of  the  Carrier  and  That  of 

Its  Servants.  —  Under  the  rule  established  in  the  New  York  courts,  common 
carriers  may  enter  into  special  contracts  with  their  passengers  for  exemption 
from  liability  for  any  degree  of  negligence  on  the  part  of  their  servants,  but 
cannot  avoid  responsibility  for  their  own  negligence.1 


And  see  Hinton  v.  Dibbin,  2  Q.  B.  646,  42 
E.  C.  L.  847;  Wyld  v.  Pickford,  8  M.  &  W. 
460;  McCawley  v.  Furness  R.  Co.,  L.  R.  8  Q. 

B.  57;  Austin  v.  Manchester,  etc.,  R.  Co.,  10 

C.  B.  454,  70  E.  C.  L.  454;  Mobile,  etc.,  R.  Co. 
v.  Hopkins,  41  Ala.  488,  94  Am.  Dec.  607; 
Ohio,  etc.,  R.  Co.  v.  Muhling,  30  111.  9,  81  Am. 
Dec.  336;  Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind. 
484,  17  Am.  Rep.  719;  Rose  v.  Des  Moines 
Valley  R.  Co.,  39  Iowa  246;  Sager  v.  Ports- 
mouth, etc.,  R.  Co.,  31  Me.  228,  50  Am.  Dec. 
659;  Quimby  v.  Boston,  etc.,  R.  Co.,  150  Mass. 
365;  Jacobus  v.  St.  Paul,  etc.,  R.  Co.,  20  Minn. 
125,  18  Am.  Rep.  360;  Bryant/.  Missouri  Pac. 
R.  Co.,  32  Mo.  App.  228;  Atchison,  etc.,  R.  Co. 
v.  Washburn,  5  Neb.  117;  Perkins  v.  New 
York  Cent.  R.  Co.,  24  N.  Y.  196,  82  Am.  Dec. 
282;  Graham  v.  Davis,  4  Ohio  St.  362,  62  Am. 
Dec.  285;  Welsh  v.  Pittsburg,  etc.,  R.  Co., 
10  Ohio  St.  75,  75  Am.  Dec.  490;  Cleveland, 
etc.,  R.  Co.  v.  Curran,  19  Ohio  St.  r,  2  Am. 
Rep.  362;  Maslin  v.  Baltimore,  etc.,  R.  Co.,  14 
W.  Va.  180,  35  Am.  Rep.  748. 

1.  New  York  —  Limitation  of  Liability  for  Neg- 
ligence of  Servants  Valid.  —  Stinson  v.  New 
York  Cent.  R.  Co.,  32  N.  Y.  333,  88  Am.  Dec. 
332;  Smith  v.  New  York  Cent.  R.  Co.,  24  N. 
Y.  222;  Bissell  v.  New  York  Cent.  R.  Co.,  25 
N.  Y.  442,  reversing  i<)  Barb.  (N.  Y.)6o2;  Wells 
v.  New  York  Cent.  R.  Co.,  24  N.  Y.  181,  affirm- 
ing 26  Barb.  (N.  Y.)  641;  Perkins  v.  New  York 
Cent.  R.  Co.,  24  N.  Y.  196,  82  Am.  Dec.  282; 
Blair  v.  Erie  R.  Co.,  66  N.  Y.  313,  23  Am. 
Rep.  55;  Coppock  v.  Long  Island  R.  Co.,  89 
Hun  (N.  Y.)  186;  Wilson  v.  New  York  Cent., 
etc.,  R.  Co.,  97  N.  Y.  87;  Steers  v.  Liverpool, 
■etc.,  Steamship  Co.,  57  N.  Y.  t,  15  Am.  Rep. 
453:  French  v.  Buffalo,  etc.,  R.  Co.,  4  Keyes 
(N.  Y.)  108. 

New  York  Rule  Followed  in  Other  States.  — 
This  rule  has  been  followed  in  New  Jersey  (see 
Ashmore  v.  Pennsylvania  Steam  Towing,  etc., 
Co.,  28  N.  J.  L.  180;  Kinney  v.  Central  R. 
■Co.,  32  N.  J.  L.  407,  90  Am.  Dec.  675),  and  in 
individual  instances  in  other  states  where  the 
limitations  in  question  were  contained  in 
passes,  the  general  rule  being  approved  as  to 
passengers  for  hire.  Griswold  v.  New  York, 
etc.,  R.  Co.,  53  Conn.  371,  55  Am.  Rep.  115; 
Higgins  v.  New  Orleans,  etc.,  R.  Co.,  28  La. 
Ann.  133;  Rogers  v.  Kennebec  Steamboat  Co.. 
86  Me.  261;  Quimby  v.  Boston,  etc.,  R.  Co., 
150  Mass.  365;  Muldoon  v.  Seattle  City  R.  Co.,  7 
Wash.  528,  38  Am.  St.  Rep.  901;  Amas  v. 
Milwaukee,  etc.,  R.  Co.,  67  Wis.  46,  58  Am. 
Rep.  848. 

Application  of  the  Distinction  to  Corporations. 

—  Selden,  C.  J.,  in  Perkins  v.  New  York  Cent. 
R.  Co.,  24  N.  Y.  196,  discusses  the  distinction 
as  applied  to  corporations,  and  ascertains  its 
effect  as  follows:  "  There  is  some  difficulty  in 
applying  these  principles  to  railroad  compa- 
nies on  account  of  the  artificial  nature  of 
corporations.  As  they  can  act  only  through 
agents,  it  may  with  about  equal  plausibility 


be  said,  on  the  one  hand,  that  every  act  of 
their  authorized  agents,  and  on  the  other,  that 
no  such  act,  is  to  be  regarded  as  a  direct  act  of 
the  corporation.  But  a  distinction  is  no  doubt 
to  be  made  between  the  directors  or  managing 
officers  of  a  corporation  and  its  subordinate 
agents.  As  the  former  exercise  all  the  powers 
of  the  corporation,  and  are  its  only  direct 
medium  of  communication  with  outside  par- 
ties, they  must,  in  respect  to  all  its  external 
relations,  be  considered  as  identical  with  the 
corporation  itself.  No  contract,  therefore,  can 
exempt  a  railroad  company  from  liability  for 
the  wilful  or  wanton  misconduct  or  gross  reck- 
lessness of  its  directors ;  but  the  rule  extends  to 
no  other  officer  or  agent  of  the  company."  And 
see  French  v.  Buffalo,  etc.,  R.  Co.,  4  Keyes 
(N.  Y.)  108. 

Same  —  Distinction  Repudiated. —  In  Gulf,  etc., 
R.  Co.  McGown,  65  Tex.  645,  the  court, 
commenting  on  the  distinction,  said:  "  In  the 
nature  of  things,  every  corporation  must  act 
solely  through  agents;  and  that  their  powers 
and  duties  may  differ  in  degree,  it  seems  to  us, 
should  make  no  difference,  in  so  far  as  duties 
and  liabilities  to  passengers,  whether  free  or 
paying  full  fare,  are  concerned.  The  true  in- 
quiry at  last  is,  did  the  injury  result  from  the 
negligence  of  any  agent  of  the  corporation 
while  acting  within  the  scope  of  his  employ- 
ment? *  *  *  The  negligence  of  the  agent, 
of  whatsoever  grade,  as  to  matters  within  the 
scope  of  his  employment,  with  reference  to 
passengers,  is  the  negligence  of  the  corpora- 
tion itself,  which,  all  the  American  cases 
agree,  fixes  a  liability  which  the  carrier  cannot 
be  permitted  to  avoid  by  contract."  And  see 
New  York  Cent.  R.  Co.  v.  Lockwood,  17  Wall. 
(U.S.)  378;  Welsh  v.  Pittsburg,  etc.,  R.  Co., 
10  Ohio  St.  75,  75  Am.  Dec.  490;  Illinois  Cent. 
R.  Co.  v.  Read,  37  111.  484,  87  Am.  Dec.  260; 
Toledo,  etc.,  R.  Co.  v.  Beggs,  85  111.  80,  28 
Am.  Rep.  613. 

Scope  of  the  Rule  —  Generally.  —  "The  princi- 
ple being  established  that  parties  may  lawfully 
enter  into  contracts  of  this  nature,  there  is  no 
limit  to  the  extent  and  variety  of  modification 
which  may  be  given  to  such  contracts.  The 
passenger  may  assume  all  risks  arising  from 
the  condition  of  the  track,  or  from  the  condi- 
tion of  the  locomotive,  or  of  the  cars,  or  all 
risks  from  the  negligence  of  the  agents,  of  all 
of  them,  or  of  any  class  of  them.  There  is  no 
danger  which  the  party  may  encounter,  result- 
ing from  the  journey,  which  he  may  not 
assume  the  responsibility  of,  and  he  may 
assume  all  or  any  portion  of  it."  Bissell  v. 
New  York  Cent.  R.  Co.,  25  N.  Y.  442,  reversing 
29  Barb.  (N.  Y.)  602. 

Illustrations.  —  In  Stinson  v.  New  York  Cent. 
R.  Co.,  32  N.  Y.  333,  88  Am.  Dec.  332,  it  ap- 
peared that  the  deceased  was  killed  while  en- 
gaged in  loading  the  defendant's  car,  under  a 
contract  containing  the  following  clauses: 
"  And  it  is  further  agreed  that  the  said  S. 
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Decisions  at  Variance  with  the  Rule.  —  Decisions  differing  from  the  rule  have  been 
rendered  in  some  instances,  the  earlier  cases  having  followed  the  decisions  of 
the  United  States  Supreme  Court.1 

(b)  Construction  of  Contracts  Under.  —  Contracts  for  exemption  from  liability 
must  be  in  such  terms  as  to  leave  no  doubt  as  to  the  meaning  of  the  parties; 
they  will  not  be  construed  to  except  injuries  occasioned  by  negligence,  unless 
that  be  expressly  stipulated.2 

General  Words.  —  Where  general  words  of  limitation  only  are  used,  it  will  not 
be  presumed  that  they  were  intended  to  include  negligence,  and  if  they  will 
operate  without  including  it  they  will  be  so  construed.3 

(4)  Rule  in  England.  —  Except  in  the  very  early  cases  the  English  deci- 
sions, both  before  and  after  the  passage  of  the  Railway  and  Canal  Traffic  Act 
in  1S54,  hold  that  common  carriers  may  by  special  contract  exempt  themselves 
from  liability  for  negligence.    The  act  mentioned  puts  an  end  to  the  limitation 


James  is  to  load,  transport,  and  unload  said 
stock  at  his  own  risk,  the  said  New  York  Cen- 
tral Railroad  Company  furnishing  the  neces- 
sary laborers  to  assist.  And  it  is  further 
agreed  between  the  parties  hereto  that  the  per- 
sons riding  free,  to  take  charge  of  the  stock, 
do  so  at  their  own  risk  of  personal  injury, 
from  whatever  cause."  The  court  reluctantly 
recognized  the  rule  existing  in  the  state,  but 
construed  the  first  clause  above  to  extend  only 
to  such  personal  injuries  as  might  have  been 
occasioned  by  the  animals  themselves,  or  by 
the  manner  of  loading  or  unloading  them,  or 
by  any  negligence  of  the  assistants  in  doing 
those  acts,  and  not  to  personal  injuries  arising 
from  external  causes  and  produced  by  the  neg- 
ligence of  the  defendant.  The  second  clause 
was  held  to  be  operative  only  from  the  actual 
beginning  of  the  journey,  and  not  during  the 
loading  by  the  deceased,  who  was  not  shown 
to  be  the  person  who  had  the  right  or  was  in- 
tended to  take  charge  of  the  stock  under  the 
contract. 

In  Poucher  v.  New  York  Cent.  R.  Co.,  49  N. 
Y.  263,  10  Am.  Rep.  364,  the  party  who  was  to 
go  with  stock  as  provided  in  an  agreement  con- 
taining an  exemption  from  liability,  was  in- 
jured while  on  the  premises  of  the  railroad 
company,  moving  about  the  train  on  which  his 
animals  were  laden,  for  the  purpose  of  taking 
care  of  them  and  engaged  in  the  performance 
of  that  duty.  It  was  held  that  the  plaintiff 
was  fairly  within  the  stipulation  in  the  con- 
tract, and  could  not  recover.  And  see  Gallin 
v.  London,  etc.,  R.  Co.,  L.  R.  10  Q.  B.  212. 

1.  Decision  of  United  States  Court  Followed.  — 
In  Dorr  v.  New  Jersey  Steam  Nav.  Co.,  11  N. 
Y.  490,  62  Am.  Dec.  125,  and  Stoddard  v.  Long 
Island  R.  Co.,  5  Sandf.  (N.  Y.)  180,  the  de- 
cisions were  conformed  to  that  of  the  Supreme 
Court  of  the  United  States,  and  it  was  accord- 
ingly held  that  a  common  carrier  may  limit 
its  liability  by  contract,  but  such  contract  is 
valid  only  so  far  as  it  does  not  exempt  it  from 
liability  for  the  negligence  of  itself  or  its  serv- 
ants. In  the  latter  case  the  court,  referring  to 
the  decision  of  the  U.  S.  Supreme  Court  in  a 
case  cited,  said:  "  This  determination,  includ- 
ing the  reasons  by  which  it  is  sustained,  com- 
mands our  entire  assent,  and  had  it  been 
otherwise  we  should  still  have  yielded  to  its 
authority."  And  see  Parsons  v.  Monteath,  13 
Barb.  (N.  Y.)  353;  Moore  v.  Evans,  14  Barb. 
(N.  Y.)  524. 


Gross  Negligence  —  Exemption  for  Void. —  In 

Steers  v.  Liverpool,  etc.,  Steamship  Co.,  57  N. 
Y.  1,  15  Am.  Rep.  453,  a  stipulation  that  the- 
carrier  would  not  be  liable  for  loss  or  damage 
unless  shown  to  have  been  caused  by  the  gross- 
negligence  of  itself  or  its  servants,  was  held  to 
be  valid. 

In  Boswell  v.  Hudson  River  R.  Co.,  5  Bosw. 
(N.  Y.)  699,  a  stipulation  for  exemption  from 
liability  for  injury  to  a  person,  "  arising  from 
any  cause  whatsoever,"  was' construed  to  re- 
lieve the  company  from  liability  except  for 
injury  arising  from  "gross  negligence,  amount- 
ing to  willful  and  fraudulent  misconduct." 

In  Smith  v.  New  York  Cent.  R.  Co.,  29  Barb. 
(N.  Y.)  132,  it  was  held  that  a  carrier  may- 
exempt  itself  from  liability  for  the  ordinary 
negligence  of  itself  or  its  servants,  but  not  for 
gross  negligence ;  that  is,  such  a  degree  of  neg- 
ligence as  amounts  to  fraud  or  immorality,  and 
implies  a  reckless  disregard  of  human  life,  and 
absence  of  proper  moral  sentiment.  And  see 
the  opinion  of  four  of  the  judges  on  the  hear- 
ing of  the  same  case  in  the  Court  of  Appeals,, 
reported  in  Smith  v.  New  York  Cent.  R.  Co., 
24  N.  Y.  222;  and  French  v.  Buffalo,  etc.,  R. 
Co.,  4  Keyes  (N.  Y.)  108. 

2.  Liability  for  Negligence  Must  Be  Expressly 
Excluded.  —  Magnin  v.  Dinsmore,  56  N.  Y.  168; 
Perkins  v.  New  York  Cent.  R.  Co.,  24  N.  Y. 
196,  82  Am.  Dec.  282;  Blair  v.  Erie  R.  Co.,  66. 
N.  Y.  313,  23  Am.  Rep.  55. 

3.  Construction  of  General  Words.  —  General 
words  of  limitation  are  insufficient  in  them- 
selves to  exempt  from  liability  for  negligence. 
Every  presumption  is  against  an  intention  to 
contract  for  immunity  for  not  exercising 
ordinary  diligence  in  the  transaction  of  any 
business,  and  hence  the  general  rule  is  that 
contracts  will  not  be  so  construed  unless  ex- 
pressed in  unequivocal  terms.  Mynard  v.  Syra- 
cuse, etc.,  R.  Co.,  71  N.  Y.  180,  27  Am.  Rep. 
28;  Nicholas  v.  New  York  Cent.,  etc.,  R.  Co., 
89  N.  Y.  370;  Zimmer  v.  New  York  Cent., 
etc.,  R.  Co.,  (Supreme  Ct.)42  N.  Y.  St.  Rep.  63; 
Kenney  v.  New  York  Cent.,  etc.,  R.  Co.,  125 
N.  Y.  422;  Brewer  v.  New  York,  etc.,  R.  Co., 
124  N.  Y.  59,  21  Am.  St.  Rep.  647;  Elliotts. 
New  York  Cent.,  etc.,  R.  Co.  (Buffalo  Super. 
Ct.)  33  N.  Y.  St.  Rep.  861;  Holsapple--.  Rome, 
etc.,  R.  Co.,  86  N.  Y.  275;  Stinson  v.  New 
York  Cent.  R.  Co.,  32  N.  Y.  333,  8S  Am.  Dec. 
332;  Smith  v.  New  York  Cent.  R.  Co.,  29  Barb. 
(N.  Y.)  132. 
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■of  the  carrier's  liability  by  notice,  and  confines  the  right  as  to  express  contracts 
to  such  as  the  judge  at  the  trial  shall  hold  to  be  just  and  reasonable;  and 
under  this  act  contracts  exempting  the  carrier  from  liability  have  been  held 
valid  to  the  extent  of  relieving  him  from  responsibility  for  any  degree  of  negli- 
gence.1 

2.  Towards  Particular  Classes  of  Passengers.  —  The  operation  of  the  fore- 
going principles,  as  applied  to  carriers  of  passengers,  depends  upon  the  relation 
which  exists  between  passengers  for  hire  and  carriers  of  passengers  while  in 
the  exercise  of  the  duties  imposed  upon  them  by  law  as  such;  and  accordingly 
the  decision  in  each  of  the  particular  instances  enumerated  in  the  note  has 
been  made  with  reference  to  the  existence  or  non-existence  of  this  relation.2 


1.  Rule  of  the  Early  Cases  Precluding  Exemp- 
tion for  Negligence.  —  Hinton  v.  Dibbin,  2  Q.  B. 
646,  42  E.  C.  L.  S47;  Wyld  v.  Pickford,  8  M.  & 
W.  460;  Doctor  &  Student,  Dial.  2,  c.  38; 
Noy's  Maxims,  92;  2  Stephens's  Commenta- 
ries, 135;  Story  on  Bailments,  §  571. 

Established  Rule  Prior  to  the  Railway  and 
Canal  Traffic  Act.  —  Common  carriers  could,  by 
notice  or  express  contract,  exempt  themselves 
from  liability  for  any  degree  of  negligence. 
Austen  v.  Manchester,  etc.,  R.  Co.,  10  C.  B. 
454,  70  E.  C.  L.  454;  Carr  v.  Lancashire,  etc.,  R. 
Co.,  7  Exch.  707;  Gannell  v.  Ford,  5  L.  T.  N. 
S.  604;  York,  etc.,  R.  Co.  v.  Crisp,  14  C.  B. 
527,  78  E.  C.  L.  527;  Slims  v.  Great  Northern 
R.  Co.,  14  C.  B.  647,  78  E.  C.  L.  647. 

Decisions  under  the  Railway  and  Canal  Traffic 
Act.  —  A  common  carrier  may  exempt  himself 
from  liability  for  negligence  by  express  con- 
tract, provided  the  circumstances  make  such 
an  exemption  just  and  reasonable.  Harrison 
v.  London,  etc.,  R.  Co.,  2  B.  &  S.  122,  no  E. 
C.  L.  122;  M'Cance  v.  London,  etc.,  R.  Co., 
7  H.  &  N.  477;  Great  Western  R.  Co.  v.  Glen- 
ister,  29  L.  T.  N.  S.  422;  Taubman  v.  Pacific 
Steam  Nav.  Co.,  26  L.  T.  N.  S.  704;  Martin 
■v.  Great  Indian  Peninsular  R.  Co.,  L.  R.  3 
Exch.  9;  Hodgman  v.  West  Midland  R.  Co.,  5 
B.  &  S.  173,  117  E.  C.  L.  173;  Zunz  v.  South 
Eastern  R.  Co.,  L.  R.  4  Q.  B.  539.  38  L.  J.  Q. 
B.  209,  10  B.  &  S.  594;  Simons  v.  Great  West- 
ern R.  Co.,  18  C.  B.  805,  86  E.  C.  L.  805,  26  L. 
J.  C.  P.  25;  Peek  v.  North  Staffordshire  R.  Co., 
10  H.  L.  Cas.  473;  Aldridge  v.  Great  Western 
R.  Co.,  15  C.  B.  N.  S.  582,  109  E.  C.  L.  582; 
Lewis  v.  Great  Western  R.  Co.,  5  H.  &  N.  867. 

Liability  for  Wilful  Misconduct  Not  Avoided  by 
Contract.  —  It  is  not  unreasonable  to  contract 
against  liability  for  negligence  which  does  not 
amount  to  wilful  misconduct.  Great  Western 
R.  Co.  v.  Glenister,  29  L.  T.  N.  S.  422.  And 
see  Martin  v.  Great  Indian  Peninsular  R.  Co., 
L.  R.  3  Exch.  9;  M'Manus  v.  Lancashire,  etc., 
R.  Co.,  4  H.  &  N.  327;  Cohen  v.  South  Eastern 
R.  Co.,  2  Exch.  Div.  253. 

Distinction  between  Carriers  of  Goods  and  Car- 
riers of  Passengers.  —  A  carrier  of  passengers  is 
not,  like  a  carrier  of  goods,  an  insurer.  In 
the  former  case  the  right  to  recovery  is  founded 
on  the  negligence  of  the  carrier.  So,  where  a 
person  traveling  on  a  drover's  pass  which  pur- 
ported to  carry  the  passenger  "  at  his  own 
risk,"  was  injured  and  sought  to  recover  in  an 
action  against  the  carrier,  it  was  held  that  the 
agreement  relieved  the  carrier  from  liability 
for  any  degree  of  negligence  for  which  he 
would  otherwise  have  been  liable.  McCawley 
V.  Furness  R.  Co.,  L.  R.  8  Q.  B.  57;  Hall  v. 
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North  Eastern  R.  Co.,  L.  R.  10  Q.  B.443;  Gal- 
len  v.  London,  etc.,  R.  Co.,  L.  R.  10  Q.  B.  212. 

2.  Gratuitous  Passengers.  —  In  Quimby  v.  Bos- 
ton, etc.,  R.  Co.,  150  Mass.  365,  it  was  held 
that  the  conditions  on  the  back  of  a  pass  were 
binding  whether  seen  or  not,  and  that  the  con- 
dition was  valid,  and  relieved  the  carrier  of 
liability  for  the  negligence  of  its  servants. 
The  decision  was  based  on  the  ground  that  the 
rule  of  public  policy  making  such  conditions 
void  as  to  passengers  for  hire  does  not  apply 
to  passes.  Decisions  similar  to  this  have  been 
made  in  the  following  cases:  Griswold  v.  New 
York,  etc.,  R.  Co.,  53  Conn.  371,  55  Am.  Rep. 
115;  Rogers  v.  Kennebec  Steamboat  Co.,  86 
Me.  261;  Muldoon  v.  Seattle  City  R.  Co..  7 
Wash.  528,  38  Am.  St.  Rep.  901;  Amas  v.  Mil- 
waukee, etc.,  R.  Co.,  67  Wis.  46,  58  Am.  Rep. 
848;  Higgins  v.  New  Orleans,  etc.,  R.  Co.,  28 
La.  Ann.  133. 

In  the  following  cases  the  same  rule  has 
been  applied  to  gratuitous  passengers  as  to 
passengers  for  hire,  but  it  may  be  noted  that 
some  of  these  have  arisen  in  states  where,  even 
as  to  the  latter,  carriers  are  allowed  to  partly 
or  wholly  exempt  themselves  from  liability  for 
negligence.  Mobile,  etc.,  R.  Co.  v.  Hopkins, 
41  Ala.  486,  94  Am.  Dec.  607;  Rose  v.  Des 
Moines  Valley  R.  Co.,  39  Iowa  246;  Illinois 
Cent.  R.  Co.  v.  Read,  37  111.  484,  87  Am.  Dec. 
260;  Arnold  v.  Illinois  Cent.  R.  Co.,  83  111. 
273,  25  Am.  Rep.  386;  Toledo,  etc.,  R.  Co.  v. 
Beggs,  85  111.  80,  28  Am.  Rep.  613;  Jacobus  v. 
St.  Paul,  etc.,  R.  Co.,  20  Minn.  125,  18  Am. 
Rep.  360;  Bryan  v.  Missouri  Pac.  R.  Co.,  32 
Mo.  App.  228;  Buffalo,  etc.,  R.  Co.  v.  O'Hara, 
(Pa.  1882)  9  Am.  &  Eng.  R.  Cas.  317;  Camden, 
etc.,  R.  Co.  v.  Bausch,  (Pa.  1887)  7  Atl.  Rep. 
731;  Gulf,  etc.,  R.  Co.  v.  McGown,  65  Tex. 
640;  Kinney  v.  Central  R.  Co.,  32  N.  J.  L.  407, 
90  Am.  Dec.  675,  34  N.  J.  L.  513,  3  Am.  Rep. 
265;  Wells  v.  New  York  Cent.  R.  Co.,  24  N.  Y. 
181;  Perkins  v.  New  York  Cent.  R.  Co.,  24  N. 
Y.  196,  82  Am.  Dec.  282;  Ulrich  v.  New  York 
Cent.,  etc.,  R.  Co.,  108  N.  Y.  80,  2  Am.  St. 
Rep.  369. 

For  the  construction  and  effect  of  limitations 
in  passes  generally,  see  the  title  TICKETS  AND 
Fares. 

Drovers.  —  Persons  accompanying  stock  and 
traveling  on  a  "drover's  pass  "  are  very  gen- 
erally considered  passengers  for  hire,  and  the 
validity  of  conditions  in  such  passes,  purport- 
ing to  exempt  the  carrier  from  liability  for  neg- 
ligence, has  been  tested  in  each  instance  by 
the  rule  prevailing  as  to  passengers  for  hire. 
Limitations  of  liability  contained  in  "drovers' 
passes  "  have  been  held  void  in  so  far  as  they 
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VII.  Presumptions  1.  Negligence  —  a.  In  General.  —  In  a  number  of 
cases  the  broad  rule  is  laid  down,  that  if  a  passenger  is  injured  during  the 
progress  of  his  trip  the  law  presumes  that  the  carrier  has  been  guilty  of  negli- 


purportol  to  exempt  the  carrier  from  liability 
for  the  negligence  of  itself  or  its  servants,  in 
the  following  cases:  Flinn  v.  Philadelphia, 
etc.,  R.  Co.,  I  Houst.  (Del.)46g;  Ohio,  etc.,  R. 
Co.  v.  Selby,  47  I  nil.  471,  17  Am.  Rep.  719; 
Ohio,  etc.,  R.  Co.  v.  Nichless,  71  Ind.  271; 
Tibby  v.  Missouri  Pac.  R.  Co.,  82  Mo.  292; 
]ones  .".  St.  Louis  Southwestern  R.  Co.,  125 
Mo.  666;  Cleveland,  etc.,  R.  Co.  v.  Curran,  19 
Ohio  St.  1,  2  Am.  Rep.  362;  Pennsylvania  R. 
Co.  v.  Henderson,  51  Pa.  St.  315;  Missouri 
Pac.  R.  Co.  v.  Ivy,  71  Tex.  409,  10  Am.  St. 
Rep.  758;  New  York  Cent.  R.  Co.  v.  Lock- 
wood,  17  Wall.  (U.  S.)  357.  Similar  limita- 
tions have  been  held  to  excuse  the  carrier  for 
negligence  in  the  following  cases:  Bissell  v. 
New  York  Cent.  R.  Co.,  25  N.  Y.  442,  reversing 
29  Barb.  (N.  Y.)  602;  Smith  v.  New  York  Cent. 
R.  Co.,  24  N.  Y.  222 ;  Stinson  v.  New  York  Cent. 
R.  Co.,  32  N.  Y.  333,  88  Am.  Dec.  332; 
Poucher  v.  New  York  Cent.  R.  Co.,  49  N.  Y. 
263,  10  Am.  Rep.  364;  McCawley  v.  Furness 
R.  Co.,  L.  R.  8  Q.  B.  57;  Gallin  v.  London, 
etc.,  R.  Co.,  L.  R.  10  Q.  B.  212;  Duff  v.  Great 
Northern  R.  Co.,  L.  R.  4  H.  L.  178. 

Employee  —  May  Become  Passenger  for  Hire.  — 
A  person  may  at  one  time  be  an  employee 
when  passing  over  a  railroad,  and  at  another 
time  in  passing  over  the  same  road  be  a 
passenger,  though  continuing  all  the  while,  in 
a  popular  sense,  in  the  employment  of  the  rail- 
road company;  and  where  such  a  person  is 
traveling  for  his  own  pleasure  on  a  pass  given 
to  the  employees  of  the  road  to  be  so  used,  he 
is  a  passenger  for  hire,  and  the  railroad  com- 
pany is  liable  in  damages  for  injury  to  him 
resulting  from  the  gross  negligence  of  its  en- 
gineer, notwithstanding  a  condition  in  the  pass 
purporting  to  exempt  the  carrier  from  liability 
for  negligence.  Doyle  v.  Fitchburg  R.  Co., 
162  Mass.  66,  44  Am.  St.  Rep.  335. 

Recital  in  Contract  that  a  Party  Is  an  Employee. 
—  Where  a  contract  was  made  by  the  shipper 
of  cattle  with  the  carrier,  providing  for  a  hand 
to  accompany  the  cattle  and  containing  a  stipu- 
lation that  the  hand  so  employed  should  be 
the  employee  of  the  carrier,  assuming  all  the 
risks  of  an  employee,  it  was  held,  in  an  action 
to  recover  for  the  killing  of  the  hand  employed 
under  the  contract,  that  the  recital  in  the  con- 
tract did  not  alter  the  real  relations  of  the 
parties  involved,  and  that  as  a  carrier's  liabil- 
ity cannot  be  limited  by  contract  so  as  to 
excuse  the  negligence  of  the  carrier  or  its  serv- 
ants, so  it  cannot  be  done  upon  false  or  coun- 
terfeited relations.  Missouri  Pac.  R.  Co.  v. 
Ivy,  71  Tex.  409,  10  Am.  St.  Rep.  758. 

Express  Messengers  —  Contract  Exempting  Car- 
riers from  Liability  for  Negligence  Valid.  — 
Where  an  express  messenger  was  traveling 
under  a  special  contract,  by  which,  in  consid- 
eration that  the  defendant  carrier  would  allow 
him  to  ride  in  the  baggage  cars,  he  assumed 
all  risk  of  accident  and  injuries  resulting 
therefrom,  and  agreed  to  hold  the  defendant 
free  and  discharged  from  all  claims  and  de- 
mands growing  out  of  any  injury  received  by 
him  while  so  riding,  it  was  held  that  the  limita- 


tion was  valid  and  exempted  the  carrier  from  all 
liability  for  injury  to  the  plaintiff  to  which  his 
presence  in  the  baggage  car  directly  contrib- 
uted, including  injuries  resulting  from  negli- 
gence of  servants.  The  question  as  to  liability 
for  injuries  not  contributed  to  by  presence  in 
the  baggage  car  was  not  decided,  its  considera- 
tion being  unnecessary  to  a  decision  of  the  case. 
The  general  doctrine,  as  stated  in  New  York 
Cent.  R.  Co.  v.  Lockwood,  17  Wall.  (U.  S.}  357, 
was  recognized,  but  said  not  to  apply.  The 
court  said:  "  The  question  of  the  right  of  car- 
riers to  limit  their  liability  for  negligence  in 
the  discharge  of  their  duty  as  carriers,  by  con- 
tracts with  their  customers  or  passengers  in 
regard  to  such  duties,  does  not  arise  under  this 
contract  es  construed  in  this  case.  It  was  not 
a  contract  for  carriage  over  the  road,  but  for 
the  use  of  a  particular  car.  The  consideration 
of  the  plaintiff's  agreement  was  not  the  per- 
formance of  anything  by  the  defendant  which 
it  was  under  any  obligation  to  do,  or  which 
the  plaintiff  had  any  right  to  have  done.  It 
was  a  privilege  granted  to  the  plaintiff.  The 
plaintiff  was  not  compelled  to  enter  into  the 
contract  in  order  to  obtain  the  rights  of  a  pass- 
enger. Having  these  rights,  he  sought  some- 
thing more.  The  contract  by  which  he  ob- 
tained what  he  sought  did  not  impair  his 
rights  as  a  passenger,  and  he  was  under  no 
compulsion  to  enter  into  it."  Bates  v.  Old 
Colony  R.  Co.,  147  Mass.  255. 

This  decision  was  followed  in  a  later  case 
and  extended  to  include  injuries  to  which  rid- 
ing in  the  baggage  car  did  not  contribute. 
Hosmer  v.  Old  Colony  R.  Co.,  156  Mass.  506. 
See  supra,  this  title,  What  Perso7is  Should  be 
Considered  Passengers. 

Massachusetts  Statute  Relating  to.  —  Mass.  Act 
1894,  c.  496,  §  2,  authorizes  the  release  by  ex- 
press messengers  of  all  right  to  damages  for 
personal  injuries  received  by  them  while  rid- 
ing on  season  tickets  provided  for  in  the  act. 
Doyle  v.  Fitchburg  R.  Co.,  162  Mass.  66,  44 
Am.  St.  Rep.  335. 

Not  Bound  by  Contract  between  Railroad  Com- 
pany and  Express  Company.  —  An  express  mes- 
senger is  not  bound  by  a  stipulation  in  a 
contract  between  a  railroad  company  and  his 
employer  exempting  the  former  from  liability 
for  injuries  to  express  messengers,  when  it 
does  not  appear  that  such  messenger  had  any 
knowledge  or  information  of  the  provisions 
of  the  contract  between  the  two  companies. 
Brewer  v.  New  York,  etc.,  R.  Co.,  124  N.  Y. 
59,  21  Am.  St.  Rep.  647. 

A  contract  between  a  railroad  company  and 
an  express  company  contained  the  clause: 
"  And  the  said  party  of  the  first  part  [the  rail- 
road company]  is  hereby  expressly  released 
from  and  guaranteed  against  any  liability  for 
any  damage  done  to  the  agents  of  the  party  of 
the  second  part,  whether  in  their  employ  as 
messengers  or  otherwise."  It  was  held,  in  an 
action  for  damages  for  the  death  of  an  express 
messenger,  that  the  general  words  of  the  con- 
tract were  not  sufficient  to  constitute  a  release 
or  exemption  from  liability  to  the  administra- 
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gence ;  or,  in  other  words,  when  the  plaintiff  proves  that  he  took  passage  with  the 
defendant,  paid  or  was  willing  to  pay  his  fare,  and  received  an  injury,  he  has 
made  out  a  prima  facie  case,  and  it  then  devolves  upon  the  carrier  to  explain 
the  circumstances  of  the  injury,  to  escape  liability.1 


trix  of  the  deceased,  but  that  they  might  be 
construed  as  an  agreement  by  the  express  com- 
pany to  indemnify  the  railroad  company  in  the 
event  of  such  an  action.  Kenney  v.  New 
York  Cent.,  etc.,  R.  Co.,  125  N.  Y.  422,  affirm- 
ing 54  Hun  (N.  Y.)  143;  Brewer  v.  New  York, 
etc.,  R.  Co.,  124  N.  Y.  59,  21  Am.  St.  Rep.  647. 

One  Temporarily  in  the  Place  of  an  Express 
Messenger  stands  in  the  same  position  as  the 
messenger  himself  as  regards  contracts  limit- 
ing the  carrier's  liability,  or  in  the  absence  of 
such  contract  is  entitled  to  the  same  protec- 
tion. Blair  v.  Erie  R.  Co.,  66  N.  Y.  313,  23 
Am.  Rep.  55. 

Employees  of  Telegraph  Company  —  Not  Bound 
by  Contract  between  Employers  and  a  Railroad  Com- 
pany. —  In  an  action  against  a  railroad  company 
to  recover  for  personal  injuries  to  an  employee 
of  a  telegraph  company,  the  proof  showed  a 
special  contract  between  the  two  companies 
containing  a  provision  that  such  employees 
should  exhibit  passes,  in  which  "  all  responsi- 
bility of  the  railroad  company  for  any  loss  or 
damage  or  injury  *  *  *  shall  be  waived 
and  released  in  the  form  usual  in  such  cases." 
There  was  no  proof  as  to  the  contents  of  the 
plaintiff's  pass.  It  was  held  that  the  contract 
proven  was  only  for  a  release  to  be  contained 
in  the  passes,  and  did  not  constitute  a  release 
in  itself  which  would  relieve  the  company. 
Elliott  v.  New  York  Cent.,  etc.,  R.  Co.,  (Buffalo 
Super.  Ct.)  33  N.  Y.  St.  Rep.  861. 

Mail  Agent  —  Liability  to  Cannot  be  Avoided 
by  Contract. —  In  an  action  to  recover  damages 
for  the  killing  of  a  mail  agent  the  carrier  sought 
to  avoid  liability  under  the  terms  of  a  special 
contract  contained  in  the  agent's  pass.  It  was 
held  that  §§  3997  to  4005,  both  inclusive,  of 
chapter  10  of  title  46  of  the  Revised  Statutes 
of  the  United  States  impose  on  every  railroad 
company  carrying  the  mail  the  duty  of  carry- 
ing the  agent,  and  the  liabilities  arising  from 
this  duty  cannot  be  limited  by  contract.  It 
was  said  further,  that  even  if  there  had  been 
an  express  contract  between  the  government 
and  the  defendant  railroad  providing  for  the 
exemption  in  question,  it  must  have  been  void 
in  respect  to  such  a  provision,  for  want  of 
authority  in  the  officer  representing  the  gov- 
ernment to  make  it.  Seybolt  v.  New  York, 
etc.,  R.  Co.,  95  N.  Y.  562,  47  Am.  Rep.  75. 

Newsboy  —  Contract  Exempting  Carrier  from 
liability  for  Negligence  Valid.  —  In  Higgins 
New  Orleans,  etc.,  R.  Co.,  28  La.  Ann.  133,  it 
was  held  that  astipulation  for  exemption  from 
all  liability  for  personal  injury,  contained  in  a 
pass  issued  to  a  newsboy,  was  valid,  and  re- 
lieved the  company  of  liability  for  injuries 
occasioned  by  the  negligence  of  its  servants. 
It  appeared  that  the  employer  of  the  newsboy 
paid  nothing  for  the  privilege  of  selling  papers 
on  the  train,  but  the  boy  himself  rendered 
services,  such  as  handing  water  to  the  pass- 
engers. And  see  Alexander  v.  Toronto,  etc., 
R.  Co.,  33  U.  C  Q.  B.  474,  35  U.  C.  Q.  B.  453- 

Circus  Trains  —  Contract  Exempting  from 
Liability  for   Negligence  in   Hauling  Valid,  — 


Where  a  railroad  company  made  a  special  con- 
tract in  wiiting  with  the  proprietor  of  a  circus, 
to  haul  a  special  train,  consisting  of  cars 
owned  by  the  latter  containing  the  circus 
equipments  and  performers,  at  reduced  rates, 
it  was  held  that,  such  undertaking  not  being 
in  the  regular  business  of  the  railroad  com- 
pany, in  hauling  the  train  the  company  acted 
as  a  private  and  not  as  a  common  carrier,  and 
that  a  clause  in  the  contract  exempting  the 
company  from  liability  for  any  damage  to  the 
persons  or  property  of  the  circus  company, 
from  whatever  cause,  was  valid  and  binding, 
even  to  the  extent  of  exempting  the  company 
from  liability  for  negligence.  Chicago,  etc., 
R.  Co.  v.  Wallace,  66  Fed.  Rep.  506.  And  see 
Coup  v.  Wabash,  etc.,  R.  Co.,  56  Mich,  in,  56 
Am.  Rep.  374;  Robertson  v.  Old  Colony  R. 
Co.,  156  Mass.  525,  32  Am.  St.  Rep.  482. 

See  supra,  this  title,  What  Persons  Should  be 
Considered  Passengers. 

1.  Presumption  of  Negligence  —  Injury  — 
United  States.  —  Gleeson  v.  Virginia  Midland 
R.  Co.,  140  U.  S.  435;  New  Jersey  R.  Co.  v. 
Pollard,  22  Wall.  (U.  S.)  341;  Carter  v.  Kansas 
City  Cable  R.  Co.,  42  Fed.  Rep.  37. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Jones, 
83  Ala.  376. 

California.  —  Bush  v.  Barnett,  96  Cal.  202. 
Georgia.  —  Southwestern  R.  Co.  v.  Singleton, 
67  Ga.  306;  City,  etc.,  R.  Co.  v.  Findley,  76 
Ga.  311. 

Illinois.  —  New  York,  etc.,  R.  Co.  v.  Blu- 
menthal,  160  111.  40. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Snyder, 
117  Ind.  435,  10  Am.  St.  Rep.  60. 

Kentucky. — Central  Pass.  R.  Co.  v.  Kuhn, 
86  Ky.  578,  9  Am.  St.  Rep.  309. 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
Anderson,  72  Md.  519,  20  Am.  St.  Rep.  483; 
Baltimore,  etc.,  R.  Co.  v.  Swann,  81  Md.  400. 

Minnesota.  —  Graham  v.  Burlington,  etc.,  R. 
Co.,  39  Minn.  81. 

Mississippi.  —  Vicksburg,  etc.,  R.  Co.  v. 
Phillips.  64  Miss.  693. 

New  York.  —  Hegeman  v.  Western  R.  Corp., 
16  Barb.  (N.  Y.)  333;  Gonzales  v.  New  York, 
etc.,  R.  Co.,  39  How.  Pr.  (N.  Y.  Ct.  App.)  407. 

Pennsylvania.  —  Laing  v.  Colder,  8  Pa.  St. 
479,  49  Am.  Dec.  533;  Dampan  v.  Pennsyl- 
vania R.  Co.,  166  Pa.  St.  520. 

South  Carolina.  —  Zemp  v.  Wilmington,  etc., 
R.  Co.,  9  Rich.  L.  (S.  Car.)  84,  64  Am.  Dec. 
763. 

Where  Cause  of  Injury  was  Known. —  In  some 
cases  it  has  been  said  that  where  the  cause  of 
the  accident  was  as  well  known  to  the  plaintiff 
as  to  the  defendant  company,  the  presumption 
of  negligence  arising  from  the  mere  fact  of  in- 
jury does  not  apply.  Keller  v.  Hestonville, 
etc.,  Pass.  R.  Co.,  149  Pa.  St.  65;  Fearn  West 
Jersey  Ferry  Co.,  143  Pa.  St.  122;  Bernhardt  v. 
West  Pennsylvania  R.  Co.,  159  Pa.  St.  360; 
Hayman  v.  Pennsylvania  R.  Co.,  118  Pa.  St. 
508;  Farley  v.  Philadelphia  Traction  Co.,  132 
Pa.  St.  58;  Le  Barron  v.  East  Boston  Ferry 
Co.,  n  Allen  (Mass.)  312,  87  Am.  Dec.  717. 
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This  rule,  however,  would  seem  to  be  too  broad,  the  circumstances  of 
many,  if  not  all,  of  the  cases  in  which  it  is  stated  having  been  such  that  the 
presumption  would  have  arisen  from  the  circumstances  of  the  accident.  The 
better  rule  is  that  the  presumption  does  not  arise  from  mere  proof  of  an  injury 
to  a  passenger,1  but  must  be  limited  to  injuries  caused  by  some  act  on  the 
part  of  the  servants  of  the  carrier,  which  may  be  either  acts  of  omission  or 
commission,  or  from  defects  in  the  instrumentalities  of  transportation.* 


1.  McDonald  v.  Montgomery  St.  R.  Co., 
no  Ala.  161;  Chicago  City  R.  Co.  v.  Rood,  163 
111.  477;  West  Chicago  St.  R.  Co.  v.  Kennelly, 
1  Chic.  L.  J.  Wkly.  436;  Buck  v.  Manhattan  R. 
Co.,  15  Daly  (N.  Y.)  550;  Hawkins  v.  Front 
St.  Cable  R.  Co.,  3  Wash.  592,  28  Am.  St.  Rep. 
72. 

The  presumption  of  negligence  arises  only 
from  the  circumstances  attending  the  injury  to 
a  passenger,  and  not  from  the  injury  itself. 
Holbrook  v.  Utica,  etc.,  R.  Co.,  12  N.  Y.  236, 
64  Am.  Dec.  502. 

Obstruction  in  Aisle  of  Car.  —  In  Stimson  v. 
Milwaukee,  etc.,  R.  Co.,  75  Wis.  381,  it  was 
held  that  the  presumption  did  not  arise  where 
a  passenger  was  injured  by  stumbling  over  a 
satchel  left  in  the  aisle  of  the  car  by  a  fellow- 
passenger.  See  also  Farley  v.  Philadelphia 
Traction  Co.,  132  Pa.  St.  58. 

Falling  Rock.  —  In  Fleming  v.  Pittsburgh, 
etc.,  R.  Co.,  158  Pa.  St.  13  ,  38  Am.  St.  Rep. 
835,  it  was  held  that  the  presumption  neg- 
ligence did  not  arise  when  the  passenger 
was  injured  by  a  rock  falling  from  a  natural 
hill. 

Missile  from  Unknown  Source.  —  In  Pennsyl- 
vania, etc.,  R.  Co.  v.  MacKinney,  124  Pa.  St. 
462,  the  presumption  was  held  not  to  arise 
where  a  passenger  was  struck  by  a  piece  of 
coal  at  the  moment  another  train  was  passing 
on  an  adjoining  track.  And  see  Thomas  v. 
Philadelphia,  etc.,  R.  Co.,  148  Pa.  St.  180. 

Alighting  from  Car.  —  In  Delaware,  etc.,  R. 
Co.  v.  Napheys,  go  Pa.  St.  141,  the  presump- 
tion of  negligence  was  held  not  to  arise  when 
the  passenger  was  injured  by  fracturing  her 
knee-cap  in  stepping  from  the  car.  And  see 
Mitchell  v.  Chicago,  etc.,  R.  Co.,  51  Mich.  236, 
47  Am.  Rep.  566;  Pennsylvania  R.  Co.  v. 
Lyons,  129  Pa.  St.  113,  15  Am.  St.  Rep.  701. 

Falling  from  Train.  —  In  East  Tennessee, 
etc.,  R.  Co.  v.  Mitchell,  11  Heisk.  (Tenn.)  400, 
it  was  held  that  the  presumption  of  negligence 
did  not  arise  where  a  passenger  fell  from  a 
moving  train  and  was  run  over.  And  see 
Mitchell  v.  Western,  etc.,  R.  Co.,  30  Ga.  22; 
Chicago,  etc.,  R.  Co.  v.  Mock,  88  111.  87;  State 
v.  Baltimore,  etc.,  R.  Co.,  58  Md.  221;  Balti- 
more, etc.,  Turnpike  Road  v.  Cason,  72  Md. 
377:  Metropolitan  R.  Co.  v.  Snashall,  22  Wash. 
L.  Rep.  (D.  C.)  377;  Chamberlain  v.  Milwaukee, 
etc.,  R.  Co.,  7  Wis.  425. 

Embarking  on  Car. —  In  Chicago,  etc.,  R.  Co. 
v.  Trotter,  60  Miss.  442,  the  presumption  of 
negligence  was  held  not  to  arise  where  a  pass- 
enger fell  from  the  platform  in  attempting  to 
get  on  a  car.  See  also  Illinois  Cent.  R.  Co. 
v.  Hobbs,  58  111.  App.  130;  Stager  v.  Ridge 
Ave.  Pass.  R.  Co.,  119  Pa.  St.  70. 

Act  of  God.  —  The  presumption  of  negligence 
does  not  arise  where  the  evidence  shows  that 
the  accident  was  caused  by  an  act  of  God,  such 
as  the  washing  away  of  an  embankment  by  an 


unusual  storm,  Gillespie  v.  St.  Louis,  etc.,  R. 
Co.,  6  Mo.  App.  554;  or  the  upsetting  of  the 
traiti  by  a  cyclone,  McClary  v.  Sioux  City, 
etc.,  R.  Co.,  3  Neb.  44,  19  Am.  Rep.  631. 

Act  of  Stranger.  —  In  Federal  St.,  etc.,  R.  Co. 
v.  Gibson,  96  Pa.  St.  83,  it  was  held  that  the 
presumption  of  negligence  did  not  arise  when 
a  passenger  was  struck  by  a  passing  loaded 
truck.  See  also  Chicago  City  R.  Co.  v.  Rood, 
163  111.  477,  reversing  62  111.  App.  550. 

2.  Statements  of  the  Rule. —  In  East  Tennes- 
see, etc.,  R.  Co.  v.  Mitchell,  n  Heisk.  (Tenn.) 
400,  Nicholson,  C.  J.,  quotes  with  approval  the 
following  extract  from  Shearman  &  Redfield  on 
Negligence:  "  '  Though  it  has  been  frequently 
said  in  course  of  judicial  decisions  that  the 
mere  fact  of  an  injury  suffered  by  a  passenger 
while  on  his  journey  is  sufficient  to  raise  a 
presumption  of  negligence  on  the  part  of  the 
carrier,  yet  this  is  a  doctrine  altogether  too 
broad  to  be  sustained,  and  it  has  been  ex- 
pressly overruled  in  cases  of  high  authority;  ' 
*  *  *  the  law  therefore  requires,  in  an 
action  against  a  carrier  for  injuries  suffered 
by  a  passenger, prima  facie  proof  that  the  proxi- 
mate cause  of  such  injuries  was  the  want  of 
something  which,  as  a  general  rule,  the  carrier 
was  bound  to  supply,  or  the  presence  of  some- 
thing which,  as  a  general  rule,  the  carrier  was 
bound  t<  keep  out  of  the  way;"  and  further 
states:  "  When  the  proof  that  shows  the  injury 
fails  t  show  the  want  of  something  which  the 
carrier  was  bound  to  supply  or  the  presence  of 
something  which  he  was  bound  to  keep  out  of 
the  way,  n<  presumption  of  negligence  can 
arise.  In  such  case  the  plaintiff  must  go  fur- 
ther and  make  out  his  case  by  evidence  which 
fixes  negligence  on  the  carrier." 

In  Curtis  v.  Rochester,  etc.,  R.  Co.,  18  N.  Y. 
534,  75  Am.  Dec.  258,  Selden,  J.,  said:  "  The 
judge  charged  ihe  jury  in  this  case  '  that  the 
fact  of  this  accident  occurring  was  of  itself 
presumptive  evidence  of  negligence  on  the 
part  of  the  defendants.'  If  by  this  the  judge 
is  to  be  understood  as  saying  that,  in  cases  of 
this  kind,  evidence  of  the  mere  happening  of 
an  accident  resulting  in  injury  to  the  plaintiff, 
without  proof  of  any  of  the  circumstances 
under  which  it  occurred,  establishes,  prima 
facie,  the  charge  of  negligence.  I  am  not  pre- 
pared to  assent  to  the  proposition.  Carriers 
of  passengers  are  not  insurers;  and  many  in- 
juries may  occur  to  those  they  transport  for 
which  they  are  not  responsible.  They  are, 
for  obvious  reasons,  held  bound  to  exert  the 
utmost  care  and  vigilance  to  secure  the  safety 
of  the  passengers,  and  are  responsible  for  the 
slightest  negligence.  But  injuries  may  often 
happen  through  the  fault  or  misconduct  of 
those  whose  acts  are  in  no  way  chargeable  to 
them.  In  traveling  in  stage  coaches,  upon 
ordinary  roads,  such  injuries  would  be  very 
frequent,  because  in  such  cases  the  proprie- 
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Collisions.  —  The  presumption  of  negligence  generally  arises  in  cases  of  colli- 
sions, whether  the  collision  is  between  two  trains  operated  by  the  defendant 
carrier,  or  between  trains  operated  by  different  companies,  or  with  some 
obstruction  upon  the  track.1 


tors  of  the  coach  do  not  construct  the  roads  nor 
control  those  who  travel  upon  them.  For  a 
large  portion  of  the  accidents,  therefore,  which 
result  from  defects  in  the  road  or  collisions 
with  other  vehicles,  the  proprietors  would  not 
be  liable." 

Act  of  Servant.  —  Memphis,  etc.,  Packet  Co. 
v.  McCool,  83  Ind.  392,  43  Am.  Rep.  71;  Ken- 
tucky, etc.,  Bridge  Co.  v.  Quinkert,  2  Ind. 
App.  244. 

Where  a  passenger  was  injured  by  a  serv- 
ant of  the  carrier  suddenly  opening  a  closet 
door,  the  presumption  of  negligence  was  held 
to  arise.  Murphy  v.  Atlanta,  etc.,  R.  Co.,  89 
Ga.  832.  But  see  Metropolitan  R.  Co.  v.  Jack- 
son, L.  R.  3  App.  193,  wherein  it  was  held 
that  where  a  passenger's  fingers  were  caught 
in  a  door  as  it  was  being  shut  by  an  employee 
of  the  railroad  company,  the  presumption  of 
negligence  did  not  arise. 

The  Sudden  Lurching  of  a  moving  train, 
whereby  a  passenger  is  thrown  from  the  car, 
has  been  held  to  raise  a  presumption  of  negli- 
gence. Lavis  v.  Wisconsin  Cent.  R.  Co.,  54 
111.  App.  636;  Coudy  v.  St.  Louis,  etc.,  R.  Co., 
-85  Mo.  79;  Dougherty  v.  Missouri  R.  Co.,  81 
Mo.  325,  51  Am.  Rep.  239;  Murphy  v.  St. 
Louis,  etc.,  R.  Co.,  43  Mo.  App.  342;  Murphy 
v.  Coney  Island,  etc.,  R.  Co.,  36  Hun  (N.  Y.) 
199. 

The  Sudden  Stoppage,  causing  a  passenger  to 
fall,  raises  a  presumption  of  negligence. 
Wylde  v.  Northern  R.  Co.,  14  Abb.  Pr.  N.  S. 
(N.  Y.  Ct.  App.)  213;  Clowz\  Pittsburgh  Trac- 
tion Co.,  158  Pa.  St.  410  (street  car). 

Steamboat  Striking  Wharf  with  Unusual  Force. 
—  So  also  when  a  steamboat  struck  her  wharf 
with  unusual  force.  Bartlett  v.  New  York, 
etc.,  Ferry,  etc.,  Co.,  57  N.  Y.  Super.  Ct.  348. 

Sudden  Starting  of  Street  Car.  —  However,  in 
Jacksonville  St.  R.  Co.  v.  Chappell,  21  Fla.  175, 
it  was  held  that  negligence  would  not  be  pre- 
sumed from  the  starting  of  the  street  car  be- 
fore the  passenger  had  seated  himself  after 
getting  on.  And  see  Brown  -'.  Congress,  etc., 
St.  R.  Co.,  49  Mich.  153  (passenger  alighting). 
See,  however,  Murphy  v.  St.  Louis,  etc.,  R. 
Co.,  43  Mo.  App.  342;  Dougherty  v.  Missouri 
Pac.  R.  Co.,  9  Mo.  App.  478;  Continental  Pass. 
R.  Co.  v.  Swain,  13  W.  N.  C.  (Pa.)  41;  and 
Roberts  v.  Johnson,  58  N.  Y.  613,  where  the 
presumption  of  negligence  was  held  to  arise 
where  a  coach  was  suddenly  started  as  a  pass- 
enger was  alighting. 

Coupling  Cars. —  In  Georgia  Pac.  R.  Co.  v. 
Love,  91  Ala.  432,  the  presumption  of  negli- 
gence was  held  to  arise  where,  in  attempting 
to  make  a  coupling,  the  cars  struck  with  un- 
necessary force,  thereby  causing  a  standing 
passenger  to  fall.  See  also  Gardner  v.  Way- 
cross  Air-Line  R.  Co.,  97  Ga.  482;  Cook  v. 
Long  Island  R.  Co.  (Supreme  Ct.)  19  N.  Y. 
Supp.  648.  But  see  Herstine  v.  Lehigh  Val- 
ley R.  Co.,  151  Pa.  St.  244. 

Stopping  a  Train  at  an  Unusual  and  Dangerous 
Place  for  passengers  to  alight  has  been  held 
presumptive  evidence  of  negligence.  Mem- 
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phis,  etc.,  R.  Co.  v.  Whitefield,  44  Miss.  466, 
7  Am.  Rep.  699. 

Sudden  Release  of  Brake  Handle.  —  Where  a 
passenger  was  struck  with  a  brake  handle 
which  was  suddenly  released  as  he  was  get- 
ting on  a  street  car,  the  presumption  of  negli- 
gence was  held  to  arise.  Gilmore  v.  Brook- 
lyn Heights  R.  Co.,  6  N.  Y.  App.  Div.  117. 

Lamp  Shade  Falling.  —  The  presumption  of 
negligence  arises  where  a  passenger  is  injured 
by  a  lamp  shade  falling.  White  v.  Boston, 
etc.,  R.  Co.,  144  Mass.  404. 

Ventilator  Window  Falling.  —  And  the  same 
has  been  held  when  the  injury  was  caused  by 
the  falling  of  a  ventilator  window.  Och  v. 
Missouri,  etc.,  R.  Co.,  130  Mo.  27.  Compart 
Murray  v.  Metropolitan  Dist.  R.  Co.,  27  L.  T. 
N.  S.  762. 

Fall  of  Merchandise  Stored  on  Boat.  —  Where  a 
passenger  was  injured  by  the  fall  of  merchan- 
dise piled  on  the  boat  the  presumption  of  neg- 
ligence was  held  to  arise.  Memphis,  etc., 
Packet  Co.  v.  McCool,  83  Ind.  392,  43  Am. 
Rep.  71. 

Baggage  Falling.  —  So  where  the  injury  was 
caused  by  falling  baggage.  Horowitz  v.  Ham- 
burg-American Packet  Co.,  18  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  24. 

Article  Falling  from  Rack  in  Car.  —  The  pre- 
sumption of  negligence  was  held  not  to  arise 
when  the  article  was  placed  there  by  a  passen- 
ger. Morris  v.  New  York  Cent.,  etc.,  R.  Co., 
106  N.  Y.  678,  11  N.  Y.  St.  Rep.  204. 

Overturning  Stage  Coach  or  Carriage.  —  In  the 
following  cases  the  presumption  has  been  held 
to  arise  from  the  overturning  of  a  stage  coach 
or  carriage  of  the  company: 

United  States.  —  Stokes  v.  Saltonstall,  13  Pet. 
(U.  S.)  192;  McKinney  v.  Neil,  1  McLean  (IL 
S.)  540. 

California.  —  Bush  v.  Barnett,  96  Cal.  202; 
Boyce  v.  California  Stage  Co.,  25  Cal.  460; 
Lawrence  v.  Green,  70  Cal.  417,  59  Am.  Rep. 
428;  Fairchild  v.  California  Stage  Co.,  13  Cal. 
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Colorado.  —  Wall  v.  Livezay,  6  Colo.  465. 
Illinois.  —  Payne  v.  Halstead,  44  111.  App.  97. 
Indiana.  —  Anderson  v.  Scholey,  114  Ind. 
553- 

Maryland.  —  Stockton  v.  Frey,  4  Gill  (Md.) 
406,  45  Am.  Dec.  138. 

Montana.  —  Higley  v.  Gilmer,  3  Mont.  90,  35 
Am.  Rep.  450. 

Pennsylvania.  —  Tennery  v.  Pippinger,  I 
Phila.  (Pa.)  543;  M'Call  v.  Forsyth,  4  W.  &  S. 
(Pa.)  179- 

Virginia.  —  Farish  v.  Reigle,  11  Gratt.  (Va.) 
697,  62  Am.  Dec.  666. 

Horse  Kicking  Passenger.  —  Where  a  passen- 
ger was  kicked  by  a  horse,  the  presumption 
was  held  to  arise.  Simson  v.  London  General 
Omnibus  Co.,  L.  R.  8  C.  P.  390;  Budd  v. 
United  Carriage  Co.,  25  Oregon  314. 

1 .  Collision  with  Other  Trains  —  England.  — 
Skinner  v.  London,  etc.,  R.  Co.,  5  Exch.  787; 
Ayles  v.  South  Eastern  R.  Co.,  L.  R.  3  E.%ch. 
146. 
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Negligence. 


Means  of  Transportation.  —  The  presumption  of  negligence  arises  in  cases  of 
injuries  to  passengers  arising  from  defects  in  the  means  of  transportation.1 


United  States.  —  New  Jersey  R.  Co.  v.  Pol- 
lard, 22  Wall.  (U.  S.)  341;  Kansas  City,  etc., 
R.  Co.  v.  Stoner,  49  Fed.  Rep.  209. 

Alabama.  — Georgia  Pac.  R.  Co.  v.  Love,  91 
Ala.  432. 

Illinois.  —  Chicago  City  R.  Co.  v.  Engel,  35 
111.  App.  490. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Faylor, 
126  Ind.  126. 

Iowa.  —  Tuttle  v.  Chicago,  etc.,  R.  Co.,  48 
Iowa  236  (collision  between  parts  of  broken 
train). 

Minnesota.  — Graham  v.  Burlington,  etc.,  R. 
Co.,  39  Minn.  81. 

Mississippi.  —  New  Orleans,  etc.,  R.  Co.  v. 
Allbritton,  38  Miss.  242,  75  Am.  Dec.  98. 

Missouri.  —  Magoffin  v.  Missouri  Pac.  R. 
Co.,  102  Mo.  540;  Wilkerson  v.  Corrigan  Con- 
sol.  St.  R.  Co.,  26  Mo.  App.  144  (street  car); 
Clark  v.  Chicago,  etc.,  R.  Co.,  127  Mo.  197. 

New  York.  —  Seybolt  v.  New  York,  etc.,  R. 
Co.,  95  N.  Y.  562,  47  Am.  Rep.  75;  Bowles  v. 
Rome,  etc.,  R.  Co.,  46  Hun  (N.  Y.)  324. 

Ohio.  —  Iron  R.  Co.  v.  Mowery,  36  Ohio  St. 
418,  38  Am.  Rep.  597 

Collision  between  Railroad  Train  and  Street  Car. 
—  Central  Pass.  R.  Co.  v.  Kuhn,  86  Ky.  578, 
9  Am.  St.  Rep.  309. 

Collision  between  Street  Cars.  —  North  Chi- 
cago St.  R.  Co.  v.  Cotton,  140  111.  486;  North 
Baltimore  Pass.  R.  Co.  v.  Kaskell,  78  Md.  517; 
Smith  v.  St.  Paul  City  R.  Co.,  32  Minn.  1,  50 
Am.  Rep.  550;  Hamilton  v.  Great  Falls  St. 
R.  Co.,  17  Mont.  334;  Miller  v.  St.  Louis  R.  Co., 
5  Mo.  App.  471;  Clow  v.  Pittsburgh  Traction 
Co.,  158  Pa.  St.  410. 

Street  Car  Sliding  Down  Hill  Owing  to  Slippery 
Condition  of  Track  from  Frost.  —  Carter  v.  Kan- 
sas City  Cable  R.  Co.,  42  Fed.  Rep.  37. 

Collision  on  Account  of  Failure  of  Brake  to 
Work.  —  Wynn  v.  Central  Park,  etc.,  R.  Co., 
(C.  PI.)  38  N.  Y.  St.  Rep.  181. 

Collision  between  Street  Car  and  Wagon.  — 
However,  it  has  been  held,  in  case  of  a  col- 
lision between  a  street  car  and  a  wagon  on  the 
street,  that  negligence  would  not  be  presumed. 
Potts  v.  Chicago  City  R.  Co.,  33  Fed.  Rep.  610; 
North  Side  St.  R.  Co.  v.  Want,  (Tex.  App. 
1890)  15  S.  W.  Rep.  40.  And  also  where  a  run- 
away team  struck  a  street  car.  Quinlan  v. 
Sixth  Ave.  R.  Co.,  4  Daly  (N.  Y.)  488. 

But  see  Hill  v.  Ninth  Ave.  R.  Co.,  109  N.  Y. 
239,  where  a  passenger  was  injured  by  the 
pole  of  a  wagon  penetrating  the  front  of  the 
car,  and  it  was  held  that  negligence  could  be 
presumed  from  the  unusual  speed  of  the  car. 

Collision  with  Animal  on  Track.  —  The  pre- 
sumption of  negligence  arises  in  case  of  a 
derailment  caused  by  collision  with  an  animal 
straying  upon  the  track.  Louisville,  etc.,  R. 
Co.  v.  Hendricks,  128  Ind.  462:  Louisville, 
etc.,  R.  Co.  v.  Ritter,  85  Ky.  368;  Bowen  v. 
New  York  Cent.  R.  Co.,  18  N.  Y.  408,  72  Am. 
Dec.  529;  Sullivan  v.  Philadelphia,  etc.,  R. 
Co.,  30  Pa.  St.  234,  72  Am.  Dec.  698;  Mexican 
Cent.  R.  Co.  v.  Lauricella,  87  Tex.  277,  47  Am. 
St.  Rep.  103. 

Rebutting  Presumption.  —  The  presumption 
arising  from  the  collision  with  an  animal  upon 


the  track  is  not  overcome  by  proof  that  the 
animal  came  upon  the  track  without  the  knowl- 
edge of  the  railroad  company.  Fordyce  v. 
Jackson,  56  Ark.  594. 

Collision  between  Vessels.  —  Sherlock  v.  Ailing, 
44  Ind.  184. 

1.  Defects  in  Means  of  Transportation  —  -Eng- 
land.—  Harrison,  London,  etc.,  R.  Co.,  1  C. 
&  E.  540. 

Indiana.  —  Louisville,  etc.,  Ferry  Co.  v. 
Nolan,  135  Ind.  60. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v.  State, 
63  Md.  135. 

Minnesota.  —  Wilson  v.  Northern  Pac.  R. 
Co.,  26  Minn.  278,  37  Am.  Rep.  410. 

Missouri.  —  Madden  v.  Missouri  Pac.  R. 
Co.,  50  Mo.  App.  666. 

New  York.  —  Holbrook  v.  Utica,  etc.,  R. 
Co.,  12  N.  Y.  236,  64  Am.  Dec.  502;  Hitchcock 
v.  Brooklyn  City  R.  Co.,  44  Hun  (N.  Y.)  627, 
8  N.  Y.  St.  Rep.  848;  Miller  v.  Ocean  Steam- 
ship Co.,  118  N.  Y.  199. 

Pennsylvania.  —  Laing  v.  Colder,  8  Pa.  St. 
479,  49  Am.  Dec.  533;  Clow?/.  Pittsburgh  Trac- 
tion Co.,  158  Pa.  St.  410;  Fleming  v.  Pitts- 
burgh, etc.,  R.  Co.,  158  Pa.  St.  130,  38  Am.  St. 
Rep.  835. 

Virginia.  —  Baltimore,  etc.,  R.  Co.  v.  Wight- 
man,  29  Gratt.  (Va.)  431,  26  Am.  Rep.  384; 
Baltimore,  etc.,  R.  Co.  v.  Noell,  32  Gratt.  (Va.) 
394- 

Stage  Coaches  —  Broken  Axle.  — Christie  v. 
Griggs,  2  Campb.  79;  Israel  v.  Clark,  4  Esp. 
N.  P.  259;  Lemon  v.  Chanslor,  68  Mo.  340,  30 
Am.  Rep.  799. 

Wheel  Coming  Off.  —  Ware  v.  Gay,  11  Pick. 
(Mass.)  106. 

Coupling  Pin  Breaking. —  McLean  v.  Bur- 
bank,  ir  Minn.  277. 

Explosion  of  Lamp.  —  Presumption  of  negli- 
gence held  to  arise.  Wilkie  v.  Bolster,  3  E.  D. 
Smith  (N.  Y.)  327. 

Broken  Wheel  of  Car.  —  Toledo,  etc.,  R.  Co.  v. 
Beggs,  85  111.  80,  28  Am.  Rep.  613.  The  pre- 
sumption, however,  is  rebutted  by  evidence 
that  the  wheel  was  manufactured  and  tested 
by  the  most  skilful  manufacturers,  and  that 
wheels  of  that  kind  were  in  common  use. 

Broken  Axle.  —  Dawson  v.  Manchester,  etc.. 
R.  Co.,  7  H.  &  N.  1037;  Thatcher  v.  Great 
Western  R.  Co.,  4  U.  C.  C.  P.  543;  Ohio,  etc., 
R.  Co.  v.  Voigt,  122  Ind.  288;  Hegeman  v. 
Western  R.  Corp.,  13  N.  Y.  9,  64  Am.  Dec. 
517;  Alden  v.  New  York  Cent.  R.  Co.,  26  N.  Y. 
102,  82  Am.  Dec.  401;  Meiers.  Pennsylvania 
R.  Co.,  64  Pa.  St.  225,  3  Am.  Rep.  581. 

Broken  Bolt.  —  Germain  v.  Montreal,  etc.,  R. 
Co.,  6  L.  C.  Rep.  172. 

Coupling  Pin  Breaking.  —  Goodrich  v.  Penn- 
sylvania, etc.,  Canal,  etc.,  Co.,  29  Hun  (N.  Y.) 
50. 

Defective  Fastening  to  Door.  —  Gee  v.  Metro- 
politan R.  Co.,  L.  R.  8  Q.  B.  161. 

Explosion  of  Locomotive  Boiler.  —  Robinson  v. 
New  York  Cent.,  etc.,  R.  Co.,  20  Blatchf.  (U. 

S.)  338. 

Sleeping  Car  Berth  Falling.  —  Presumption  of 
negligence  held  to  arise.    Cleveland,  etc.,  R. 
Co.  v.  Walrath,  38  Ohio  St.  461. 
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CARRIERS  OF  PASSENGERS. 


Negligence. 


Derailments.  —  Where  injuries  are  received  by  a  passenger  in  a  derailment 
accident  the  presumption  of  negligence  arises  irrespective  of  proof  of  the  cause 
of  the  derailment,  or  where  the  proof  shows  the  derailment  to  have  been 
caused  by  the  giving  way  of  any  part  of  the  roadbed,  or  by  the  misplacement 
of  a  switch  or  rail. 1 


Fall  of  Car  Window.  —  The  presumption  of 
negligence,  however,  has  been  held  not  to  arise 
from  the  fall  of  a  car  window  from  the  ledge 
on  which  it  rests  while  closed.  Murray 
v.  Metropolitan  Dist.  R.  Co.,  27  L.  T.  N.  S. 
762.  Compare  Och  v.  Missouri,  etc.,  R.  Co.,  130 
Mo.  27. 

Defective  Curtain  Hook.  —  And  in  Kelly  v. 
New  York,  etc.,  R.  Co.,  109  N.  Y.  44,  it  was 
held  that  the  presumption  of  negligence  did 
not  arise  where  a  passenger  was  injured  in 
alighting  from  an  open  street-railway  car  by 
having  her  dress  catch  upon  a  broken  curtain 
hook. 

Steamboats  —  Explosion  of  Boiler.  —  The  ex- 
plosion of  a  boiler  on  a  steamboat  raises  the 
presumption  of  negligence.  The  Reliance,  4 
Woods  (U.  S.)  420;  Dunlap  v.  Steamboat  Re- 
liance, 2  Fed.  Rep.  249;  The  Steamboat  New 
World  v.  King,  16  How.  (U.  S.)46g;  Yeomans 
7'.  Contra  Costa  Steam  Nav.  Co.,  44  Cal.  71; 
Fay  v.  Davidson,  13  Minn.  523,  per  Berry,  J.; 
Caldwell  v.  New  Jersey  Steamboat  Co.,  47  N. 
Y.  282;  Spear  v.  Philadelphia,  etc.,  R.  Co., 
119  Pa.  St.  61. 

Falling  of  a  Gangplank.  —  Eagle  Packet  Co. 
v.  Defries,  94  111.  598,  34  Am.  Rep.  245. 

Breaking  of  the  Paddle  Wheel.  —  Yerkes  v. 
Keokuk  Northern  Line  Packet  Co.,  7  Mo. 
App.  265. 

Fall  of  Berth  on  Boat. — Smith  v.  British, 
etc.,  Packet  Co.,  46  N.  Y.  Super.  Ct.  86. 

Breaking  of  Ship's  Mooring  to  Wharf.  — 
Miller  v.  Ocean  Steamship  Co.,  118  N.  Y.  199. 

1.  Cause  of  Derailment  Not  Proven  —  England. 
—  Dawson  v.  Manchester,  etc.,  R.  Co.,  5  L.  T. 
N.  S.  682;  Dawson  v.  Manchester,  etc.,  R. 
Co.,  7  H.  &  N.  1037;  Great  Western  R.  Co.  v. 
Fawcett,  8  L.  T.  N.  S.  31;  Bird  v.  Great  North- 
ern R.  Co.,  28  L.  J.  Exch.  3. 

United  States.  —  Albion  Lumber  Co.  v.  De 
Nobra,  72  Fed.  Rep.  739. 

Alabama.  —  Montgomery,  etc.,  R.  Co.  v. 
Mallette,  92  Ala.  209;  Louisville,  etc.,  R.  Co. 
v.  Jones,  83  Ala.  376. 

Arkansas.  —  Eureka  Springs  R.  Co.  v.  Tim- 
mons,  51  Ark.  459;  Little  Rock,  etc.,  R.  Co.  v. 
Miles,  40  Ark.  298,  48  Am.  Rep.  10. 

California.  —  Mitchell  Southern  Pac.  R. 
Co.,  87  Cal.  62. 

Georgia.  —  Yonge  v.  Kinney,  28  Ga.  ill; 
Central  R.  Co.  v.  Sanders,  73  Ga.  513;  Central 
R.  Co.  v.  Freeman,  75  Ga.  331. 

Illinois.  —  Peoria,  etc.,  R.  Co.  v.  Reynolds, 
88  111.  418;  Pittsburg,  etc.,  R.  Co.  v.  Thomp- 
son, 56  111.  138;  Elgin  City  R.  Co.  v.  Wilson, 
56  111.  App.  364. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Jones, 
108  Ind.  551;  Ohio,  etc.,  R.  Co.  v.  Voight,  122 
Ind.  288. 

Iowa.  —  Pershing  v.  Chicago,  etc.,  R.  Co., 
71  Iowa  561. 

Kansas.  — Atchison,  etc.,  R.  Co.  v.  Elder,  57 
Kan.  312;  Southern  Kansas  R.  Co.  v.  Walsh, 
45  Kan.  653. 


Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Smith. 
2  Duv.  (Ky.)  556. 

Maine.  —  Stevens  European,  etc.,  R.  Co., 
66  Me.  74. 

Massachusetts.  —  Feital  v.  Middlesex  R.  Co., 
109  Mass.  398,  12  Am.  Rep.  720  (street  car). 

Missouri.  —  Hipsley  v.  Kansas  City,  etc.,  R. 
Co.,  88  Mo.  348;  Furnish  v.  Missouri  Pac.  R. 
Co.,  102  Mo.  438,  22  Am.  St.  Rep.  781;  Dimitt 
v.  Hannibal,  etc.,  R.  Co.,  40  Mo.  App.  654. 

Nebraska.  —  Spellman  v,  Lincoln  Rapid 
Transit  Co.,  36  Neb.  890,  38  Am.  St.  Rep.  753. 

New  York.  —  Seybolt  v.  New  York,  etc.,  R. 
Co.,  95  N.  Y.  562,  47  Am.  Rep.  75;  Webster  v. 
Elmira,  etc.,  R.  Co.,  85  Hun  (N.  Y.)  167;  Edg- 
erton  v.  New  York,  etc.,  R.  Co.,  39  N.  Y.  227. 
Compare,  however,  Deyo  v.  New  York  Cent.  R. 
Co.,  34  N.  Y.  9. 

Ohio. — Cincinnati,  etc.,  R.  Co.  v.  Brown,  2 
Ohio  Dec.  494;  Cincinnati  St.  R.  Co.  v.  Kelsey, 
2  Ohio  Dec.  440. 

Pennsylvania.  —  Reading  City  Pass.  R.  Co. 
v.  Eckert,  (Pa.  1886)  4  Atl.  Rep.  530. 

West  Virginia.  —  Carrico  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  39  W.  Va.  86. 

However,  in  San  Antonio,  etc.,  R.  Co.  v. 
Robinson,  73  Tex.  277,  it  was  held  that  the 
presumption  of  negligence  in  a  derailment  ac- 
cident did  not  arise  without  proof  of  the  cir- 
cumstances under  which  the  accident  occurred. 
See  also  Texas  Pac.  R.  Co.  v.  Buckelew,  3 
Tex.  Civ.  App.  272.  But  see  Fordyce  v. 
Withers,  1  Tex.  Civ.  App.  540;  Bonner  v. 
Grumbach,  2  Tex.  Civ.  App.  482;  and  Texas, 
etc.,  R.  Co.  v.  Suggs,  62  Tex.  323,  wherein  the 
fact  that  the  car  left  the  track  twice  in  a  short 
distance  was  held  prima  facie  evidence  of  neg- 
ligence. 

Defective  Rail  —  England.  —  Carpue  v.  Lon- 
don, etc.,  R.  Co.,  5  Q.  B.  747,  48  E.  C.  L.  747; 
Pym  v.  Great  Northern  R.  Co.,  2  F.  &  F.  619. 

Alabama.  —  Alabama  G.  S.  R.  Co.  v.  Hill,  93 
Ala.  514,  30  Am.  St.  Rep.  65. 

Arkansas. — George  v.  St.  Louis,  etc.,  R. 
Co..  34  Ark.  613. 

Illinois.  —  Galena,  etc.,  R.  Co.  v.  Yarvvood, 
17  111.  509,  65  Am.  Dec.  682;  Heazle  v.  Indian- 
apolis, etc.,  R.  Co.,  76  111.  501. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Will- 
iams, 74  Ind.  462;  Cleveland,  etc.,  R.  Co.  v. 
Newell,  75  Ind.  542. 

New  York.  —  Brignoli  v.  Chicago,  etc.,  R. 
Co.,  4  Daly  (N.  Y.)  182;  Curtis  v.  Rochester, 
etc.,  R.  Co.,  18  N.  Y.  534,  75  Am.  Dec.  258. 

Misplaced  or  Defective  Switch.  —  Denver,  etc., 
R.  Co.  v.  Woodward,  4  Colo.  1;  Moore  v.  Des 
Moines,  etc.,  R.  Co.,  69  Iowa  491;  Baltimore, 
etc.,  R.  Co.  v.  Worthington,  21  Md.  275,  83 
Am.  Dec.  578;  Curtis  v.  Rochester,  etc.,  R. 
Co.,  18  N.  Y.  534,  75  Am.  Dec.  258. 

Embankment  Washout.  —  Great  Western  R. 
Co.  v.  Fawcett,  9  Jur.  N.  S.  339;  Brchm  v. 
Great  Western  R.  Co.,  34  Barb.  (N.  Y.)  256; 
Philadelphia,  etc.,  R.  Co.  v.  Anderson,  94  Pa. 
St.  351,  39  Am.  Rep.  787. 
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Objects  Projecting  from  other  Trains.  —  The  presumption  of  negligence  has  also 
been  held  to  arise  where  a  passenger  is  struck  by  objects  projecting  from  trains 
passing  on  adjoining  tracks.1 

Fight  between  Passengers.  — ■  The  presumption  of  negligence  has  also  been  held 
to  arise  when  a  passenger  is  injured  during  a  fight  between  drunken  passen- 
gers.* 

Injuries  While  at  Depot.  —  Owing  to  the  fact  that  the  carrier  is  not  required  to  use 
the  highest  degree  of  care  to  keep  in  repair  the  depot  appointments,  the  pre- 
sumption of  negligence  has  been  held  not  to  arise  where  injuries  are  received 
at  a  depot  before  taking  passage  upon  the  carrier's  train  or  vehicle.3 

Act  of  Passenger  Contributing  to  Injury.  —  The  presumption  of  negligence  does 
not  arise  where  the  injury  is  caused  by  some  defect  in  the  means  of  transpor- 
tation combined  with  some  deliberate  and  voluntary  act  on  the  part  of  the 
passenger. 1 


Bridge  or  Trestle  Giving  Way.  —  Kansas  Pac. 
R.  Co.  v.  Miller,  2  Colo.  442  (unusual  freshet); 
Bedford,  etc.,  R.  Co.  v.  Rainbolt,  99  Ind.  551; 
Louisville,  etc.,  R.  Co.  v.  Thompson,  107  Ind. 
442,  57  Am.  Rep.  120;  Louisville,  etc.,  R.  Co. 
v.  Pedigo,  108  Ind.  481,  27  Am.  &  Eng.  R.  Cas. 
310;  Baltimore,  etc..  R.  Co.  v.  Wightman,  29 
Gratt.  (Va.)  431,  26  Am.  Rep.  384;  Baltimore, 
etc.,  R.  Co.  v.  Noell,  32  Gratt.  (Va.)  394. 

In  Sawyer  v.  Hannibal,  etc.,  R.  Co.,  37  Mo. 
240,  90  Am.  Dec.  382,  the  presumption  was 
held  to  arise  where  a  bridge  was  burned  by  the 
public  enemy. 

Landslide  in  Cut.  —  Gleeson  v.  Virginia  Mid- 
land R.  Co.,  140  U.  S.  435,  reversing  5  Mackey 
D.  C.  356. 

1.  Objects  Projecting  from  Other  Trains.  —  In 

Breen  v.  New  York  Cent.,  etc.,  R.  Co.,  109  N. 
Y.  297,  the  presumption  of  negligence  was  held 
to  arise  in  the  case  where  the  passenger  was 
struck  upon  the  arm  by  a  swing-door  on  a 
freight  train  running  on  the  carrier's  road  in 
the  opposite  direction  from  the  train  in  which 
the  passenger  was  riding. 

And  in  Walker  v.  Erie  R.  Co.,  63  Barb.  (N. 
Y.)  260,  where  a  passenger  was  struck  with  a 
bar  of  iron  projecting  from  a  construction  train 
on  an  adjoining  track. 

And  in  Holbrook  v.  Utica,  etc.,  R.  Co.,  12 
N.  Y.  236,  64  Am.  Dec.  502,  the  presumption 
of  negligence  was  held  to  arise  where  a  pass- 
enger's arm,  which  was  resting  on  the  window 
sill,  was  struck  by  some  heavy  object  project- 
ing from  a  stationary  car  on  an  adjoining  track. 
See,  however,  Hanson  v.  Lancashire,  etc., 
R.  Co.,  20  W.  R.  297,  where  the  presumption 
of  negligence  was  held  not  to  arise  where  a 
passenger  was  struck  by  timber  loaded  on  a 
freight  train  and  secured  by  a  chain,  which 
had  broken,  instead  of  by  stanchions,  which 
would  have  been  safer. 

2.  Fights  between  Passengers.  —  Pittsburg, 
etc.,  R.  Co.  v.  Pillow,  76  Pa.  St.  510. 

3.  Injuries  at  Station.  —  In  Hayman  v.  Penn- 
sylvania R.  Co. ,118  Pa.  St.  508,  the  presump- 
tion of  negligence  was  held  not  to  arise  where 
a  passenger  was  injured  while  passing  from 
the  station  to  the  carrier's  ferryboat,  by  put- 
ting his  arm  through  the  glass  of  a  swing- 
door.  And  see  Pennsylvania  Co.  v.  Marion, 
104  Ind.  239. 

In  Welfare  v.  London,  etc.,  R.  Co.,  L.  R.  4 
Q.  B.  693,  proof  of  injury  to  an  intended  pass- 
enger while  at  the  station,  by  the  fall  of  a  roll 
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of  zinc  from  the  roof,  was  held  not  to  raise  the 
presumption  of  negligence. 

Compare,  however,  Baltimore,  etc.,  R.  Co.  v. 
State,  63  Md.  135,  where  it  was  held  that  the 
presumption  of  negligence  arose  where  a  per- 
son who  had  procured  a  ticket  was  struck  by  a 
train  while  crossing  the  track  to  his  train  as 
directed  by  a  servant  of  the  railroad  company. 

4.  Contributory  Negligence  of  Passenger.  —  In 
Pennsylvania  Co.  v.  Marion,  104  Ind.  239, 
wherein  it  was  held  that  the  presumption  of 
negligence  did  not  arise  where  a  passenger 
was  injured  in  alighting  from  a  moving  train 
upon  a  defective  platform,  Mitchell,  J.,  quotes 
with  approval  from  Thompson  on  Carriers,  p. 
214:  "  It  [the  presumption  of  negligence]  does 
not  apply  where  the  occasion  of  the  hurt  of  the 
passenger  was  an  active,  voluntary  movement 
on  his  part,  combined  with  some  alleged  de- 
ficiency in  the  carrier's  means  of  transporta- 
tion or  accommodation ;  and  the  reason  is  that 
in  such  cases  it  is  necessary  to  consider 
whether  there  may  not  have  been  contributory 
negligence  on  the  part  of  a  passenger.  It  is 
only  in  respect  of  those  accidents  which  happen 
to  the  passenger  while  he  passively  trusts  him- 
self to  the  safety  of  the  carrier's  means  of 
transportation,  or  to  the  skill,  diligence,  and 
care  of  servants,  that  the  rule  applies." 

In  Miller  v.  St.  Louis  R.  Co.,  5  Mo.  App. 
471,  the  court  said :  "  Where  from  the  character 
of  the  accident  it  appears  that  it  could  not  have 
happened  had  there  not  been  improper  ex- 
posure on  the  part  of  the  passenger,  the  acci- 
dent itself  can  hardly  raise  the  presumption 
of  negligence." 

And  see  Pittsburg,  etc.,  R.  Co.  v.  Andrews, 
39  Md.  329,  17  Am.  Rep.  568,  where  a  passen- 
ger's arm  was  out  of  the  window  when  struck 
by  a  train  on  an  adjoining  track. 

See  also  Indianapolis,  etc.,  R.  Co.  v.  Ruther- 
ford, 29  Ind.  82,  92  Am.  Dec.  336;  Morel  v. 
Mississippi  Valley  L.  Ins.  Co.,  4  Bush  (Ky.) 
535;  Louisville,  etc.,  R.  Co.  v.  Sicklings,  5 
Bush  (Ky.)  1,  96  Am.  Dec.  320;  Todd  v.  Old 
Colony,  etc.,  R.  Co.,  3  Allen  (Mass.)  21,  80  Am. 
Dec.  49;  Holbrook  v.  Utica,  etc.,  R.  Co.,  12  N. 
Y.  238,  64  Am.  Dec.  502;  Pittsburg,  etc.,  R.  Co. 
v.  McClurg,  56  Pa.  St.  294;  Texas,  etc.,  R.  Co. 
v.  Overall,  82  Tex.  247;  Weaver  v.  Baltimore, 
etc.,  R.  Co.,  22  Wash.  L.  Rep.  (D.  C.)  393.  And 
see  infra,  this  title,  Matters  of  Defense — Con- 
tributory Negligence, 

Riding  in  Improper  Place.  —  In  Tuley  v.  Chi- 
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Waiver  of  Presumption.  —  The  passenger,  by  undertaking  to  prove  some  specific 
defect  in  the  conveyance  of  the  carrier,  does  not  waive  the  presumption  of 
negligence  arising  from  the  injury  to  him.1 

b.  Reasons  FOR  Doctrine.  —  The  reasons  for  the  doctrine  as  to  the  pre- 
sumption of  negligence  arising  from  the  circumstances  of  the  injury  inflicted 
on  a  passenger  are,  by  some  courts,  said  to  be  based  on  the  fact  that  the  evi- 
dence as  to  the  cause  of  the  accident  lies  peculiarly  within  the  knowledge  of 
the  carrier ;  2  by  other  courts  it  is  said  to  rest  upon  the  fact  that  where  an  acci- 
dent happens  which  in  the  ordinary  course  of  business  would  not  happen  if  the 
required  degree  of  care  was  observed,  the  presumption  is  that  such  care  was 
wanting;3  and  still  other  courts  base  their  decisions  upon  the  ground  that  as 
the  carrier  has  failed  in  the  duty  to  carry  safely,  undertaken  by  contract,  the 
burden  is  upon  him  to  show  an  excuse  for  such  failure.4 

c.  Rebutting  Presumption. — The  presumption  of  negligence  on  the 
part  of  the  carrier,  arising  from  the  circumstances  of  the  injury  to  a  passenger, 
is  a  presumption  of  fact  and  not  of  law,  and  though  of  itself  sufficient  to  sup- 
port a  verdict  for  the  passenger,5  may  still  be  rebutted  by  the  carrier.  To 
rebut  such  presumption,  however,  the  carrier  must  show  that  he  was  not  guilty 
of  the  slightest  negligence,  or  that  the  accident  could  not  have  been  prevented 
by  the  exercise  of  the  utmost  skill  and  care  on  his  part,0  or  that  it  was  caused 


cago,  etc.,  R.  Co.,  41  Mo.  App.  432,  the  pre- 
sumption of  negligence  was  held  not  to  arise 
where  a  passenger  riding  on  top  of  a  car  was 
thrown  off  by  the  shock  in  coupling  cars. 

Fall  in  Leaving  Car.  —  East  Tennessee,  etc., 
R.  Co.  v,  Mitchell,  11  Heisk.  (Tenn.)  400. 

Fingers  Caught  in  Door.  —  Metropolitan  R. 
Co.  v.  Jackson,  L.  R.  3  App.  193. 

See,  however,  Chicago,  etc.,  R.  Co.  v.  Pond- 
rom,  51  111.  333,  2  Am.  Rep.  306;  New  Jersey 
R.  Co.  v.  Kennard,'2i  Pa.  St.  203;  Laing  v. 
Colder,  8  Pa.  St.  479,  49  Am.  Dec.  533;  Spen- 
cer v.  Milwaukee,  etc.,  R.  Co.,  17  Wis.  487,  84 
Am.  Dec.  758. 

1.  Wood  v.  Roxborough,  etc.,  Pass.  R.  Co., 
12  Mont.  Co.  L.  Rep.  155. 

2.  Reasons  for  Rule.  —  Saltonstall  v.  Stockton, 
Taney's  Dec.  (U.  S.)  11,  21  Fed.  Cas.  No. 
12,271,  affirmed  13  Fet.  (U.  S.)  181;  Stevens  v. 
European,  etc.,  R.  Co.,  66  Me.  64. 

In  Delaware,  etc.,  R.  Co.  v.  Napheys,  90  Pa. 
St.  135,  Sterrett,  J.,  states  as  the  reason  for 
the  presumption  of  negligence,  "  because  the 
company  [carrier]  has  in  its  possession  and 
under  its  control  almost  exclusively  the  means 
of  knowing  what  occasioned  the  injury,  and  of 
explaining  how  it  occurred,  while  as  a  general 
rule  the  passenger  is  destitute  of  all  knowl- 
edge that  would  enable  him  to  present  the 
facts  and  fasten  negligence  on  the  company 
[carrier]  in  case  it  really  existed." 

Mr.  Thompson,  in  his  work  on  Carriers,  p. 
211,  says:  "  The  law,  looking  both  to  the  con- 
venience and  justice  of  the  case  —  conveni- 
ence, because  the  evidence  is  generally  in  the 
possession  of  the  defendant,  and  not  in  that  of 
the  plaintiff;  and  justice,  because  the  plaintiff 
should  not  be  required  to  give  evidence  as  to 
facts  which  are  known  to  the  defendant  and 
not  to  him,  and  which  the  defendant  is  in- 
terested in  withholding  from  him  —  requires 
the  defendant  to  prove  affirmatively  that  such 
care  and  skill  were  exercised." 

3.  Rose  v.  Stephens,  etc.,  Transp.  Co.,  20 
Blatchf.  (U.  S.)4ii;  Holbrook  v.  Utica,  etc., 
R.  Co.,  12  N.  Y.  236,  64  Am.  Dec.  502;  Breen 


v.  New  York  Cent.,  etc.,  R.  Co.,  109  N.  Y.  297; 
Caldwell  v.  New  Jersey  Steamboat  Co.,  47  N. 
Y.  282. 

In  Caldwell  v.  New  Jersey  Steamboat  Co., 
47  N.  Y.  293,  Church,  C.  J.,  said:  "  The  pre- 
sumption of  negligence  arising  from  the  burst- 
ing of  the  boiler  *  *  *  arose  from  a  rule  of 
the  common  law,  that  where  an  act  takes  place 
which  usually,  and  according  to  the  ordinary 
course  of  things,  would  not  happen  if  proper 
care  was  exercised,  it  is  presumed  that  such 
care  was  not  observed." 

4.  Dougherty  v.  Missouri  Pac.  R.  Co.,  9  Mo. 
App.  484;  Curtiss  v.  Rochester,  etc.,  R.  Co., 
18  N.  Y.  534,  cited  in  39  N.  Y.  229;  Walker  v. 
Erie  R.  Co.,  63  Barb.  (N.  Y.)  260. 

5.  Nature  of  Presumption.  —  Thatcher  v.  Great 
Western  R.  Co.,  4  U.  C.  C.  P.  543;  Flaunery 
v.  Waterford,  etc.,  R.  Co.,  11  Ir.  R.  C.  L.  30; 
Bush  v.  Barnett,  96  Cal.  202;  Feital  v.  Middle- 
sex R.  Co.,  109  Mass.  398,  12  Am.  Rep.  720; 
Breen  v.  New  York  Cent.,  etc.,  R.  Co.,  109  N. 
Y.  297;  Bonner  v.  Grumbach,  2  Tex.  Civ. 
App.  482. 

6.  How  Rebutted  —  England.  —  Skinner  v. 
London,  etc.,  R.  Co.,  5  Exch.  787;  Great  West- 
ern R.  Co.  v.  Fawcett,  9  Jur.  N.  S.  339;  Carpue 
v.  London,  etc.,  R.  Co.,  5  Q.  B.  749,  48  E.  C. 
L.  749- 

Canada.  —  Germain  -'.  Montreal,  etc.,  R. 
Co.,  6  L.  C.  Rep.  172. 

United  States.  —  McKinney  v.  Neil,  I  Mc- 
Lean (U.  S.)  540;  Stokes  v.  Saltonstall,  13 
Pet.  (U.  S.)  183;  New  Jersey  R.  Co.  v.  Pol- 
lard, 22  Wall.  (U.  S.)  341. 

California.  —  Fairchild  v.  California  Stage 
Co.,  13  Cal.  599;  Bush  v.  Barnett,  96  Cal.  202. 
Georgia.  —  Yonge  v.  Kinney,  28  Ga.  III. 
Illinois.  —  Galena,  etc.,  R.  Co.  v.  Yarwood, 
17  111.  509,  65  Am.  Dec.  682;  Pittsburg,  etc.. 
R.  Co.  v.  Thompson,  56  111.  138;  Toledo,  etc., 
R.  Co.  v.  Beggs,  85  111.  80,  28  Am.  Rep.  613. 
But  sec  Heazle  v.  Indianapolis,  etc.,  R.  Co., 
76  111.  501. 

Indiana.  —  Cleveland,  etc.,  R.  Co.  v.  Newell, 
104  Ind.  264,  54  Am.  Rep.  312. 
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by  an  act  of  God,1  or  by  the  wilful  act  of  a  stranger,3  which  the  carrier  in 
the  exercise  of  the  highest  degree  of  care  could  not  have  guarded  against,  or 
by  the  contributory  negligence  of  the  passenger.3 

2.  Relation  of  Passenger  and  Carrier  —  General  Rule.  —  Every  person  traveling 
in  a  railroad  car  or  other  public  conveyance  used  for  passenger  carriage,  and 
not  connected  with  the  railroad  company  or  carrier,  is  presumed  to  be  there 
lawfully  as  a  passenger,  and  for  a  consideration  ;  in  other  words,  he  is  presumed 
to  have  paid  his  fare  or  to  be  ready  to  pay  it  when  called  upon,  and  the  bur- 
den  is  on  the  carrier  to  show  that  he  is  a  trespasser.4 

Rebutting  Presumption.  —  The  presumptions  as  to  the  relation  of  passenger  and 
carrier,  arising  from  the  manner  in  which  a  person  is  traveling,  are  merely 
presumptions  of  fact,  and  may,  of  course,  be  rebutted  by  the  carrier  or  the 
passenger.5 

3.  Rules  of  Carrier  and  Functions  of  Officers.  —  A  passenger  is  presumed  to 
have  knowledge  of  the  rules  of  the  carrier,  and  the  burden  of  proving  ignorance 
thereof  devolves  upon  the  passenger.6  He  is  also  presumed  to  have  knowl- 
edge of  the  functions  of  the  usual  officers  employed  by  railroad  companies.7 

Judicial  Notice.  — And  it  has  been  held  that  the  courts  will  even  take  judicial 
notice  of  the  functions  of  such  officers.8 

VIII.  BURDEN  OF  PROOF —  1.  Negligence  —  Burden  upon  Passenger  Generally.  —  As 
in  all  cases  in  which  damages  are  sought  to  be  recovered  for  injuries  caused 
by  the  negligence  of  another,  the  burden  is  upon  the  passenger  to  show  negli- 
gence on  the  part  of  the  carrier.9 


Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Rit- 
ter,  85  Ky.  368;  Central  Pass.  R.  Co.  v.  Kuhn, 
86  Ky.  578,  9  Am.  St.  Rep.  309. 

Louisiana.  — Julien  v.  Steamer  Wade  Hamp- 
ton, 27  La.  Ann.  377. 

Maryland.  —  Stockton  v.  Frey,  4  Gill  (Md.) 
406,  45  Am.  Dec.  138. 

Massachusetts.  —  Ware  v.  Gay,  11  Pick. 
(Mass.)  106. 

Minnesota.  —  McLean  v.  Burbank,  11  Minn. 

Missouri.  —  Sawyer  v.  Hannibal,  etc.,  R. 
Co.,  37  Mo.  240,  go  Am.  Dec.  382. 

New  York.  —  Wilkie  v.  Bolster,  3  E.  D.  Smith 
(N.  Y.)  327;  Holbrook  v.  Utica,  etc.,  R.  Co., 
16  Barb.  (N.  Y.)  113;  Bowen  v.  New  York 
Cent.  R.  Co.,  18  N.  Y.  408,  72  Am.  Dec.  529; 
Curtis  v.  Rochester,  etc.,  R.  Co.,  18  N.  Y.  534, 
75  Am.  Dec.  258;  Brehm  v.  Great  Western  R. 
Co.,  34  Barb.  (N.  Y.)  256. 

Pennsylvania.  — ■  Laing  v.  Colder,  8  Pa.  St. 
483,  49  Am.  Dec.  533;  Sullivan  v.  Philadel- 
phia, etc.,  R.  Co.,  30  Pa.  St.  234,  72  Am.  Dec. 
698;  Meier  v.  Pennsylvania  R.  Co.,  64  Pa.  St. 
225,  3  Am.  Rep.  581;  Pittsburg,  etc.,  R.  Co. 
v.  Pillow,  76  Pa.  St.  510;  Reading  City  Pass. 
R.  Co.  v.  Eckert,  (Pa.  1886)  4  Atl.  Rep.  530. 

Virginia.  —  Farish  v.  Reigle,  11  Gratt.  (Va.) 
697,  62  Am.  Dec.  666;  Baltimore,  etc.,  R.  Co., 
-■.  Wightman,  29  Gratt.  (Va.)  431,  26  Am.  Rep. 
384. 

Necessity  to  Show  Cause  of  Accident.  —  To  rebut 
the  presumption  of  negligence  in  a  derailment 
accident,  the  actual  cause  of  the  accident  need 
not  be  shown.  Eldridge  v.  Minneapolis,  etc., 
R.  Co.,  32  Minn.  253. 

In  St.  Louis,  etc.,  R.  Co.  v.  Mitchell,  57  Ark. 
418,  however,  it  was  held  that  the  presumption 
was  not  overcome  when  the  condition  of  the 
track  at  the  place  of  the  accident  and  of  the 
car  is  not  shown. 

1.  Act  of  God.  —  Ellet  v.  St.  Louis,  etc.,  R. 


Co.,  76  Mo.  518;  Gillespie  v.  St.  Louis,  etc., 
R.  Co.,  6  Mo.  App.  554;  McClary  v.  Sioux 
City,  etc.,  R.  Co.,  3  Neb.  44,  19  Am.  Rep.  631. 

2.  Act  of  Stranger.  —  Latch  v.  Rumner  R. 
Co.,  27  L.  J.  Exch.  155;  Worth  v.  Chicago, 
etc.,  R.  Co.,  51  Fed.  Rep.  171;  Deyo  v.  New 
York  Cent.  R.  Co.,  34  N.  Y.  9;  Fredericks  v. 
Northern  Cent.  R.  Co.,  157  Pa.  St.  103. 

3.  Louisville,  etc.,  R.  Co.  v.  Ritter,  85  Ky. 
368.    See  infra,  this  title,  Matters  of  Defense. 

4.  See  supra,  this  title,  What  Persons  Should 
be  Considered  Passengers  —  Presumption  that 
One  Is  a  Passenger. 

5.  Bryant  v.  Chicago,  etc.,  R.  Co.,  53  Fed. 
Rep.  997;  People  v.  Douglass,  87  Cal.  281. 

6.  Presumption  of  Knowledge  of  Carrier's  Regu- 
lations. —  Southern  R.  Co.  Kendrick,  40 
Miss.  387,  90  Am.  Dec.  332;  Dye  v.  Virginia 
Midland  R.  Co.,  20  D.  C.  63. 

Notice  Posted  on  Door.  —  Macon,  etc.,  R.  Co. 
v.  Johnson,  3S  Ga.  409. 

Steamboat  —  Surrender  of  Ticket.  —  In  Stand- 
ish  v.  Narragansett  Steamship  Co.,  111  Mass. 
512,  15  Am.  Rep.  66,  it  was  held  that  there 
was  no  presumption  that  a  passenger  knew 
that  he  must  give  his  ticket  up  before  leaving 
the  boat,  the  passenger  having  purchased  the 
ticket  on  the  boat.  And  see  Griffith  v.  Cave, 
22  Cal.  534,  83  Am.  Dec.  82. 

7.  Dye  v.  Virginia  Midland  R.  Co.,  20  D. 
C  63. 

8.  Dye  v.  Virginia  Midland  R.  Co.,  20  D.  C. 
63.  See,  however,  McGowan  v.  St.  Louis,  etc., 
R.  Co.,  6r  Mo.  532.  And  see  generally  the 
title  Judicial  Notice. 

9.  General  Rule  as  to  Burden  of  Proof — Eng- 
land. —  Daniel  Metropolitan  R.  Co.,  L.  R.  3 
C.  P.  216;  Toomey  v.  London,  etc.,  R.  Co.,  3 
C.  B.  N.  S.  146,  91  E.  C.  L.  146. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Mock,  88 
111.  S7;  Chicago,  etc.,  R.  Co.  v.  Felton,  125  111. 
458. 
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Contributory  Negligence. 


Burden  of  Proof  Shifted..  —  This  merely  requires,  of  course,  that  the  passenger 
should  prove  his  case  by  a  preponderance  of  the  evidence,  and  may  be  suffi- 
ciently performed  by  showing  circumstances  attending  the  injury  from  which 
a  presumption  of  negligence  on  the  part  of  the  carrier  arises,  thereby  shifting 
upon  the  carrier  the  onus  of  showing  due  care  upon  his  part.1 

2.  Contributory  Negligence  —  Bule  that  Burden  upon  Passenger.  —  The  decisions  of 
the  several  states  in  regard  to  the  burden  of  proof  as  to  contributor}'  negligence, 
as  in  all  cases  of  injuries  caused  by  the  negligence  of  another,  are  in  direct  con- 
flict. The  majority  in  number  of  the  courts  hold  that  the  passenger,  in  order 
to  recover  for  an  injur}-  alleged  to  have  been  caused  by  the  negligence  of  the 
carrier,  must  show  that  he  was  in  the  exercise  of  due  care  in  respect  to  the 
occurrence  from  which  the  injur}-  arose;  in  other  words,  the  burden  rests  upon 
the  passenger  to  show  that  he  was  not  guilty  of  contributor}-  negligence.*2 

Bule  that  Burden  upon  Carrier.  —  Other  courts,  however,  hold  that  contributory 
negligence  on  the  part  of  the  passenger  is  a  matter  of  defense,  the  burden  of 
proving  which  is  upon  the  carrier.3 

Where  Plaintiff's  Evidence  Baises  Presumption  of  Negligence.  —  Where  the  evidence 
introduced  by  the  passenger  raises  a  presumption  of  negligence  on  his  part,  as 
when  it  shows  that  he  was  riding  in  an  improper  place,  etc. ,  the  burden  is  upon 


Maryland.  —  Hewes  v.  Philadelphia,  etc.,  R 
Co..  76  Md.  154. 

Michigan.  —  Brown  :■.  Congress,  etc.,  St.  R. 
Co..  49  Mich.  153. 

Mississippi.  —  Chicago,  etc.,  R.  Co.  v.  Trot 
ter,  61  Miss.  417. 

Xew  York.  —  Holbrook  v.  Utica,  etc.,  R. 
Co.,  12  X.  Y.  236,  64  Am.  Dec.  502;  Curtis  v. 
Rochester,  etc..  R.  Co.,  iS  X.  Y.  534,  75  Am 
Dec.  25s ;  Caldwell  z:  New  Jersey  Steamboat 
Co.,  47  X.  Y.  2S2:  Weber  v.  New  York  Cent., 
etc..  R.  Co.,  5S  X.  Y.  45S. 

Pennsylvania.  —  Herstine  v.  Lehigh  Valley 
R.  Co.,  151  Pa.  St.  244. 

1.  See  supra,  this  title.  Presumptions  —  Negli- 
gence. 

2.  Bule   that   Burden   la   upon  Passenger  — 

Illinois.  —  Galena,  etc.,  R.  Co.  v.  Fay,  16  111. 
55S,  63  Am.  Dec.  323;  Illinois  Cent.  R.  Co.  v. 
Simmons,  3S  111.  242. 

Indiana.  —  Ohio,  etc.,  R.  Co.  v.  Selby,  47 
Ind.  471,  17  Am.  Rep.  719;  Louisville,  etc.,  R. 
Co.  v.  Shanks,  94  Ind.  59S. 

Iowa.  —  Bonce  v.  Dubuque  St.  R.  Co.,  53 
Iowa  27S.  36  Am.  Rep.  221 ;  Raben  v.  Central 
Iowa  R.  Co.,  74  Iowa  732. 

Massachusetts.  —  Warren  z-.  Fitchburg  R. 
Co.,  S  Allen  (Mass.)  227,  S5  Am.  Dec.  700. 

In  Mayo  v.  Boston,  etc.,  R.  Co.,  104  Mass. 
137.  Wells.  J.,  said:  "  The  burden  is  held  to  be 
upon  the  plaintiff,  for  the  reason  that  it  is  a 
subordinate  proposition,  necessarily  involved 
in  the  more  general  one  upon  which  the  action 
is  founded,  to  wit,  that  the  injury  to  the  plain- 
tiff was  caused  by  the  negligent  or  wrongful 
conduct  of  the  defendant." 

New  York.  —  Deyo  v.  Xew  York  Cent.  R. 
Co..  34  X.  Y.  9;  Archer  v.  Xew  York,  etc.,  R. 
Co..  106  X.  Y.  5S9. 

Wisconsin.  —  Chamberlain  -'.  Milwaukee. 
€tc.  R.  Co.,  7  Wis.  425. 

See  also  the  title  Contributory  Xegligexce. 

Shifting  Burden  of  Proof.  —  In  Raymond  -•. 
Burlington,  etc.,  R.  Co.,  65  Iowa  152,  it  was 
held  that  where  the  plaintiff's  evidence  shows 
clearly  the  circumstances  of  the  accident  and 
the  character  of  the  plaintiff's  acts,  which  fail 


to  show  negligence  on  his  part,  the  burden 
then  shifts  on  the  defendant  to  show  con- 
tributory negligence. 

Disaster  of  Great  Magnitude.  —  In  Bedford, 
etc.,  R.  Co.  v.  Rainbolt,  99  Ind.  351.  where 
the  accident  was  caused  by  the  giving  way  of 
a  bridge,  it  was  held  unnecessary  to  allege  in 
the  complaint  freedom  from  contributory  neg- 
ligence, Mitchell,  J.,  saying:  "  It  is  suggested 
in  the  argument  that  it  does  not  appear  but 
that  [the  passenger]  may  have  conducted  him- 
self negligently  after  the  bridge  went  down,  in 
the  endeavor  to  extricate  himself  from  the 
wreck,  etc.;  but  we  are  not  disposed  to  hold 
that  a  passenger  who,  without  fault,  becomes 
involved  in  a  disaster  of  the  apparent  magni- 
tude of  that  here  described,  should  be  required 
to  aver  or  prove  that  he  acted  with  prudence 
and  deliberation  while  so  involved." 

3.  Bule  that  Burden  upon  Carrier  —  United 
States.  —  Indianapolis,  etc.,  R.  Co.  v.  Horst, 
93  U.  S.  291. 

California.  —  McQuilken  v.  Central  Pac.  R. 
Co.,  50  Cal.  7;  MacDougall  v.  Central  R.  Co., 
63  Cal.  431. 

Minnesota.  —  Wilson  v.  Xorthern  Pac.  R. 
Co.,  26  Minn.  27S,  37  Am.  Rep.  410. 

Missouri.  —  Swigert  z\  Hannibal,  etc.,  R. 
Co.,  75  Mo.  475. 

Xorth  Carolina.  —  Wallace  v.  Western  Xorth 
Carolina  R.  Co.,  9S  X.  Car.  494.  2  Am.  St.  Rep. 
346. 

Texas.  —  Texas,  etc.,  R.  Co.  z\  Murphy.  46 
Tex.  356,  26  Am.  Rep.  272. 

In  Dallas,  etc..  R.  Co.  v.  Spicker.  61  Tex. 
427,  4S  Am.  Rep.  297,  the  court  held  that 
where  there  is  nothing  that  implies  negligence 
on  the  pan  of  the  carrier,  the  burden  is  on  the 
defendant  to  show  negligence  on  the  part  of 
the  passenger,  but  when  the  plaintiff's  evi- 
dence raises  a  suspicion  of  negligence  on  his 
part,  the  burden  is  upon  him  to  show  his  free- 
dom from  negligence. 

Nonsuit.  —  Where  the  evidence  of  the  pass- 
enger shows  conclusively  contributory  negli- 
gence, the  court  may  direct  a  nonsuit.  Mc- 
Quilken v.  Central  Pac.  R.  Co..  50  Cal.  7. 
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him  to  show  that  he  was  free  from  negligence.1 

The  inference  of  Due  Care  may  be  drawn  from  the  circumstances  of  the  accident 
showing  an  absence  of  all  appearances  of  fault  on  the  part  of  the  passenger.2 

IX.  Evidence  Admissibility  —  1.  Authority,  Negligence,  and  Competency  of 
Servants  —  a.  Authority.  —  A  person  dressed  in  the  uniform  adopted  by  the 
carrier  for  its  employees  and  acting  as  an  employee  will  be  presumed,  in  the 
absence  of  other  evidence,  to  be  in  the  employ  of  the  carrier.3 

b.  Negligence  —  Former  Acts  of  Negligence.  —  As  a  general  rule,  negligence 
on  the  part  of  the  servants  of  the  carrier  cannot  be  proven  by  evidence  of 
former  specific  acts  of  negligence  on  their  part,  as  the  liability  of  the  carrier 
depends  solely  upon  the  negligence  of  the  servant  at  the  time  of  the  accident.4 

Care  in  Selection  of  Servants.  —  Nor  is  evidence  as  to  the  amount  of  care  taken 
by  the  carrier  in  selecting  his  servants  admissible  on  the  question  of  their  neg- 
ligence.5 

intemperate  Habits  of  the  servant  may  be  shown  in  evidence  to  prove  negli- 
gence on  his  part ;  and  this  is  not  limited  to  drunkenness  at  the  time  of  acci- 
dent.6 

Rashness  —  wilfulness. — And  evidence  of  the  use  of  reckless  language  by  a. 


1.  Ward  v.  Central  Park,  etc.,  R.  Co.,  42 
How.  Pr.  (N.  Y.  Super.  Ct.)  289;  Clark  v. 
Eighth  Ave.  R.  Co.,  36  N.  Y.  135,  93  Am.  Dec. 
495;  Solomon  v.  Central  Park,  etc.,  R.  Co.,  I 
Sweeny  (N.  Y.)  298;  Shannon  v.  Boston,  etc., 
R.  Co.^  78  Me.  52;  Browne  v.  Raleigh,  etc.,  R. 
Co.,  108  N.  Car.  34;  Dallas,  etc.,  R.  Co.  v. 
Spicker,  61  Tex.  427,  48  Am.  Rep.  297. 

2.  Mayo  v.  Boston,  etc.,  R.  Co.,  104  Mass. 
137;  Louisville,  etc.,  R.  Co.  v.  Miller,  (Ind. 
1894)  37  N.  E.  Rep.  343. 

3.  Persons  Wearing  Company's  Uniform.  — 
Columbus,  etc.,  R.  Co.  v.  Powell,  40  Ind.  37. 
Evidence  that  a  person  wearing  the  uniform 
of  the  railroad  company  said  to  a  passenger: 
"  We  have  telegraphed  for  an  extra  train," 
and  then  invited  her  into  a  waiting-room,  and 
on  the  arrival"  of  the  train  directed  her,  as  an 
officer,  to  get  on  at  a  place  other  than  the  reg- 
ular platform,  is  prima  facie  proof  that  he  was 
in  the  employ-  of  the  company.  Baltimore, 
etc.,  R.  Co.  v.  Kane,  69  Md.  11,  9  Am.  St.  Rep. 
387. 

Person  on  Train  in  Dress  of  and  Acting  as  Brake- 
man  and  Addressed  as  Such  by  Other  Employees. 

—  Hughes  v.  New  York,  etc.,  R.  Co.,  36  N.  Y. 
Super.  Ct.  222. 

Person  with  Cap  and  Badge  of  Conductor  and 
Acting  as  Such. —  Hoffman  v.  New  York  Cent., 
etc.,  R.  Co.,  44  N.  Y.  Super.  Ct.  I. 

A  Person  on  a  Train,  representing  himself  to 
be  the  conductor  and  dressed  in  the  uniform 
of  such  an  officer  and  actually  collecting  fares 
from  passengers,  will  be  presumed,  in  the  ab- 
sence of  very  strong  circumstantial  proof  to 
the  contrary,  to  be  a  conductor  in  the  employ 
of  the  railway  company,  so  as  to  render  it 
liable  for  the  action  of  such  officer  in  wrong- 
fully ejecting  a  passenger.  Lampkins  v. 
Vicksburg,  etc.,  R.  Co.,  42  La.  Ann.  997.  But 
see  Patterson  v.  Wabash,  etc.,  R.  Co.,  54  Mich. 
91;  Lindsay  v.  Central  R.,  etc.,  Co.,  46  Ga. 
447- 

4.  Former  Acts  of  Negligence.  —  Mississippi 
Cent.  R.  Co.  v.  Miller,  40  Miss.  45;  Southern 
R.  Co.  v.  Kendrick,  40  Miss.  374,  90  Am.  Dec. 
332;  Peck  v.  Neil,  3  McLean  (U.  S.)  22,  26. 


In  Maguire  v.  Middlesex  R.  Co.,  115  Mass. 
239,  the  plaintiff  claimed  that  he  was  injured 
on  account  of  the  horse-car  being  stopped  too 
suddenly,  and  offered  evidence  that  on  former 
occasions  the  driver  had  stopped  the  car  in  the 
same  manner.  Ames,  J.,  said:  "  The  fact  that 
the  same  driver  had  at  some  other  times  been 
guilty  of  careless  or  unskillful  management 
could  have  no  legitimate  bearing  upon  the 
question  as  to  the  care  or  skill  exhibited  at 
the  time  in  controversy." 

In  Gulf,  etc.,  R.  Co.  v.  Rowland,  82  Tex.  166, 
wherein  the  plaintiff  claimed  that  the  train  did 
not  stop  a  sufficient  time  to  allow  him  to  alight, 
evidence  that  at  other  times  the  train  failed  to 
stop  a  sufficient  time  was  held  inadmissible. 

In  Hayes  v.  St.  Louis  R.  Co.,  15  Mo.  App.  583, 
wherein  damages  were  sought  to  be  recovered 
for  an  assault  by  a  car-driver,  evidence  that 
the  driver  had  assaulted  other  persons  on- 
other  occasions  was  held  inadmissible. 

But  see  Nashville,  etc.,  R.  Co.  v.  Johnson,  15 
Lea  (Tenn.)  677,  wherein  the  court  held  that 
the  fact  that  a  "  section  boss  "  permitted  other 
portions  of  the  road  on  his  section  to  get  out 
of  order  was  admissible  to  show  negligence 
on  his  part  in  the  repair  of  the  road  at  the 
place  of  the  accident. 

And  see  Reichman  v.  Second  Ave.  R.  Co., 
(Supreme  Ct.)  1  N.  Y.  Supp.  836,  wherein  it 
was  held,  in  an  action  by  a  street-car  pass- 
enger for  injuries  caused  by  careless  driving, 
that  evidence  of  careless  and  reckless  driving: 
at  other  places  during  the  same  trip  was  ad- 
missible. 

5.  Selection  of  Servants. — Augusta,  etc.,  R.. 
Co.  v.  Randall,  85  Ga.  297. 

6.  Intemperate  Habits  of  Servant.  —  Williams 
v.  Missouri  Pac.  R.  Co.,  109  Mo.  475;  Hobson 
v.  New  Mexico,  etc.,  R.  Co.,  (Arizona  1886)  rr 
Pac.  Rep.  545. 

In  Pennsylvania  R.  Co.  v.  Books,  57  Pa. 
St.  339,  98  Am.  Dec.  229,  the  court  said: 
"  When  a  habit  of  intoxication  in  a  conductor 
is  shown,  it  raises,  in  the  case  of  an  accident,  a 
presumption  of  negligence,  which  stands  until 
it  is  rebutted." 
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railroad  engineer  has  been  held  admissible  to  show  his  rashness  or  wilfulness.1 

c.  COMPETENCY. — But  where  the  competency  of  the  servant  is  in  ques- 
tion it  seems  that  evidence  of  former  specific  acts  of  negligence  is  admissible 
to  show  his  incompetency ;  *  and  also  to  show  negligence  on  the  part  of  the 
carrier  in  employing  the  servant  and  in  retaining  him  in  its  employ.3 

Sufficiency  of  Proof.  —  Proof,  however,  of  a  single  act  of  negligence  on  the  part 
of  a  servant,  is  not  sufficient  to  prove  his  incompetency.4 

Rebuttal.  —  And  particular  instances  of  care  on  the  part  of  the  servant  are 
admissible  to  rebut  evidence  of  his  character  for  carelessness  shown  by  evi- 
dence of  particular  instances  of  negligence.5 

2.  Means  of  Transportation  —  a.  CONDITION  OF  Track  —  (i)  Evidence  as 
Respects  Locality.  —  As  a  General  Rule  the  evidence  to  show  the  defective  condi- 
tion of  the  track  must  be  confined  to  its  condition  at  the  place  of  the  derail- 
ment or  in  the  immediate  vicinity.6 


1.  In  an  action  by  a  passenger  for  an  injury, 
alleged  to  have  been  caused  by  the  reckless 
running  of  a  train,  evidence  that  the  engineer 
in  charge  was  heard  to  say,  before  the  acci- 
dent, that  he  would"  make  his  engine  make 
her  time  or  blow  her  to  hell,"  was  held  admis- 
sible against  the  company  for  the  purpose  of 
showing  rashness  or  unfitness  of  the  engineer. 
Nashville,  etc.,  R.  Co.  v.  Messino,  I  Sneed 
(Tenn.)  221. 

2.  Competency  —  Former  Specific  Acts  of  Negli- 
gence. —  In  McKinney  v.  Neil,  I  McLean  (U. 
S.)  540,  on  the  issue  as  to  the  incompetency  of 
the  driver,  evidence  that  at  one  time  his  lines 
were  not  properly  fastened,  and  also  that  at 
another  time  he  handled  them  unskilfully, 
was  admitted.  The  court  said:  "  A  driver  is 
a  voluntary  agent,  and  professes  to  have  skill 
in  driving;  and  he  is  employed  in  a  business 
which,  for  the  safety  of  passengers,  requires 
firmness  and  a  high  degree  of  skill.  He  is 
charged  with  a  want  of  experience  and  skill, 
and  how  are  these  to  be  proved?  May  they 
not  be  proved  by  persons  skilled  in  driving, 
and  who  have  observed  him  drive?  If,  for 
instance,  he  is  so  ignorant  of  the  duties  he 
assumes  to  perform,  as  not  to  know  how  to 
harness  the  horses,  or  to  handle  the  lines,  may 
the  fact  not  be  shown?  In  what  way  could  his 
incompetency  be  more  satisfactorily  estab- 
lished ?  His  skill  as  a  driver  is  often  the  gist 
of  the  action,  and  it  is  involved  in  the  pres- 
ent case.  In  this  view,  he  does  not  stand  in 
the  relation  of  a  witness  whose  credibility  is 
attempted  to  be  impeached;  but  he  stands  in 
the  place  of  the  defendant,  who  is  answerable 
for  his  want  of  skill  and  negligence.  The 
question  of  skill  is  the  point  in  issue,  and  is 
not  collateral.  May  it  not,  then,  be  shown  by 
proof  of  the  fact,  the  same  as  any  other  ma- 
terial fact  in  the  case?  It  is  admitted  that 
proof  of  negligence  at  any  other  time  would 
not  be  proper,  as  it  would  not  conduce  to 
establish  negligence  at  the  time  of  the  injury. 
But  this  is  not  the  case  as  it  regards  a  want  of 
skill." 

See  also  Peck  v,  Neil,  3  McLean  (U.  S.)  22, 
26. 

In  Stokes  v.  Saltonstall,  13  Pet.  (U.  S.)  181, 
a  declaration  by  the  driver  that  he  had  upset  a 
number  of  other  stages  was  held  admissible. 
And  see  Nashville,  etc.,  R.  Co.  v.  Johnson,  15 
Lea  (Tenn.)  677;  Detroit,  etc.,  R.  Co.  v.  Van 
Steinburg,  17  Mich.  99. 


3.  Vicksburg,  etc.,  R.  Co.  v.  Patton,  31  Miss^ 
156,  66  Am.  Dec.  552. 

4.  What  Is  Sufficient  Proof  of  Incompetency.  — 

Dallas  City  R.  Co.  v.  Beeman,  74  Tex.  291, 
wherein  the  court  quotes  with  approval  from 
Wharton  on  Negligence,  §  238:  "  If  single  ex- 
ceptional acts  of  negligence  should  prove  an 
officer  to  be  incompetent,  no  officer  could  be 
retained  in  service,  for  there  is  no  person  wha 
is  not  at  some  time  to  some  degree  negligent." 

5.  Evidence  in  Rebuttal.  —  In  Plummer  v. 
Ossipee,  59  N.  H.  55,  evidence  of  particular 
instances  of  careful  driving  on  the  part  of  the 
servant  was  held  admissible  to  disprove  the 
evidence  of  his  character  for  careless  driving 
shown  by  particular  instances  of  careless, 
driving. 

6.  Evidence  of  Defective  Condition  of  Track  — 

Dakota.  —  Pattee  v.  Chicago,  etc.,  R.  Co.,  5 
Dakota  267,34  Am.  &  Eng.  R.  Cas.  399. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Fox, 
11  Bush  (Ky.)  495. 

Michigan.  —  Grand  Rapids,  etc.,  R.  Co.  v. 
Huntley,  38  Mich.  537,  31  Am.  Rep.  321; 
Laughlin  v.  Grand  Rapids  St.  R.  Co.,  62  Mich. 
220. 

Missouri.  —  Hipsley  v.  Kansas  City,  etc.,  R. 
Co.,  88  Mo.  348;  Sidekum  v.  Wabash,  etc.,  R. 
Co.,  93  Mo.  400,  3  Am.  St.  Rep.  549. 

New  York.  —  Reed  v.  New  York  Cent.  R. 
Co.,  45  N.  Y.  574. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Mitchell, 
75  Tex.  77;  Missouri  Pac.  R.  Co.  v.  Johnson, 
72  Tex.  95. 

Wisconsin.  —  Stewart  v.  Everts,  76  Wis.  35, 
20  Am.  St.  Rep.  17. 

In  Morse  v.  Minneapolis,  etc.,  R.  Co.,  30 
Minn.  465,  the  court  said:  "The  evidence, 
under  the  circumstances,  should  have  been 
limited  to  those  defects  which  caused,  or 
reasonably  might  have  conduced  to  produce, 
the  injury.  The  mere  existence  of  other  de- 
fects in  other  parts  of  the  road  is  not  evidence 
that  a  similar  defect  existed  at  the  place  of  the 
casualty  and  caused  it.  The  only  exceptions 
to  this  rule  which  now  occur  to  us  are  where 
the  other  defects  were  shown  to  be  the  result 
of  a  cause  presumptively  operating  at  the 
place  of  the  casualty,  or  where  such  other  de- 
fects might  have  caused  the  defect  which  pro- 
duced the  injury." 

Illustrations.  —  In  Richmond,  etc..  R.  Co.  v. 
Vance,  93  Ala.  144,  30  Am.  St.  Rep.  41,  evi- 
dence as  to  the  general  bad  condition  of  the 
633  Volume  V. 


Evidence : 


CARRIERS  OF  PASSENGERS. 


Admissibility. 


Negligence  in  Operation  of  Train.  —  But  evidence  as  to  the  condition  of  the  track 
at  points  other  than  that  of  the  derailment  may  be  admitted  to  show  negli- 
gence on  the  part  of  the  carrier  in  the  operation  of  the  train.1 

Where  Condition  of  Whole  Structure  in  Issue.  —  And,  as  in  the  case  of  a  bridge,  the 
condition  of  the  structure  as  a  whole  may  be  in  issue,  so  as  to  render  admissible 
evidence  of  the  condition  of  other  portions  of  the  structure  than  that  which 
gave  way.8 

Exemplary  Damages.  —  It  has  been  held  that  evidence  of  the  general  bad  con- 
dition of  the  road  is  not  admissible  even  on  the  question  of  exemplary 

damages.3 

(2)  Evidence  as  Respects  Time. — As  a  General  Rule  evidence  of  defects  in  the 
means  of  transportation  must  be  limited  to  defects  existing  at  the  time  of 
the  accident.  *    However,  when  there  is  evidence  showing  that  the  condition 


track  within  thirty  feet  from  the  place  of  the 
derailment  was  admitted. 

In  Nashville,  etc..  R.  Co.  v.  Johnson,  15  Lea 
{Tenn.)  677,  evidence  as  to  the  condition  of  the 
track  two  hundred  feet  on  either  side  of  the 
place  of  derailment  was  held  admissible. 

In  Hedges  v.  Wilmington,  etc.,  R.  Co.,  73 
N.  Car.  558,  where  the  cars  of  the  defendant 
ran  off  the  track  between  A.  and  B.,  which 
points  were  twenty-five  miles  apart,  evidence 
was  admitted  to  show  that  the  witness  had 
passed  over  the  same  road  two  days  before 
the  accident  occurred,  and  had  then,  at  a 
•certain  point  on  the  road,  felt  a  severe  jar; 
and  that  on  the  day  the  cars  ran  off,  the  wit- 
ness was  in  the  cars  and  predicted  that  at  a 
point  ahead  the  passengers  would  feel  a  severe 
jar,  and  that  the  prediction  was  verified, 
although  the  point  at  which  the  jar  occurred 
was  not  shown  to  be  the  point  at  which  the 
cars  ran  off. 

In  Murphy  v.  New  York  Cent.  R.  Co.,  66 
Barb.  (N.  Y.)  125,  where  the  track  had  been 
repaired  after  the  derailment,  evidence  as  to 
the  bad  condition  of  the  same  near  the  place 
■of  derailment  was  held  admissible  to  show  by 
inference  its  condition  at  such  place. 

Corroborative  Evidence.  —  In  Allison  v.  Chi- 
cago, etc.,  R.  Co.,  42  Iowa  274,  evidence  as  to 
defects  in  the  track  sixteen  rods  from  the 
place  of  derailment  was  admitted  as  corrobora- 
tive evidence.  And  see  Ohio  Valley  R.  Co.  v. 
Watson,  93  Ky.  654,  40  Am.  St.  Rep.  211. 

To  Show  Negligence  in  Failing  to  Repair.  — 
Evidence  as  to  the  general  condition  of  the 
track  in  the  vicinity  of  the  place  of  the  derail- 
ment is  admissible.  Vicksburg,  etc.,  R.  Co. 
■v.  Putnam,  118  U.  S.  545;  Texas,  etc.,  R.  Co.  v. 
De  Milley,  60  Tex.  194;  Taylor,  etc.,  R.  Co. 
■v.  Taylor,  79  Tex.  104,  23  Am.  St.  Rep.  316. 

To  Show  Cause  of  Derailment.  —  Evidence  as 
to  the  general  bad  condition  of  the  track  in  the 
vicinity  of  the  place  of  the  accident  was  held 
admissible.  Vicksburg,  etc.,  R.  Co.  v.  Put- 
nam, 118  U.  S.  545. 

And  see  Union  Pac.  R.  Co.  v.  Hand,  7  Kan. 
380,  wherein  it  was  held  that  when  it  appeared 
that  the  track  was  in  good  condition  where  the 
car  left  it,  and  that  the  car  ran  some  dis- 
tance before  turning  over,  evidence  as  to  a  de- 
fect anywhere  which  contributed  to  cause  the 
turning  over  of  the  car  was  admissible. 

Where  the  evidence  tends  to  show  that  the 
derailment  of  the  coach  in  which  the  plaintiff 
was  riding  was  caused  by  the  breaking  of  a 


rail  as  the  coach  passed  over  it,  and  that  this 
was  caused  by  the  defective  condition  of  the 
rail  and  the  cross-ties  under  it,  it  was  held 
competent  for  the  plaintiff  to  prove  that  othei 
rails  and  cross-ties,  at  and  near  the  place, 
were  also  old,  worn,  rotten,  and  decayed. 
Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  514,  30 
Am.  St.  Rep.  65. 

1.  For  Purpose  of  Showing  Negligence  Id 
Operating  Trains.  —  Where  the  negligence  com- 
plained of  is  not  in  respect  of  a  defect  in  the 
track  at  the  place  where  the  car  in  which  the 
plaintiff  was  riding  was  wrecked,  but  the  rapid 
running  of  the  train  over  an  imperfect  track, 
it  is  competent  for  the  plaintiff  to  show  the 
condition  of  the  track  over  which  the  train  had 
to  pass  before  reaching  the  place  where  the 
derailment  of  the  car  occurred.  Jacksonville 
Southeastern  R.  Co.  v.  Southworth,  135  111. 
250,  affirming  32  111.  App.  307. 

In  a  suit  by  a  passenger  for  personal  inju- 
ries, where  it  was  alleged  by  the  defendants 
that  the  accident  was  one  of  that  class  of  acci- 
dents springing  from  natural  causes  againsi 
which  no  human  foresight  could  guard,  thai 
the  broken  rail  causing  the  accident  was  be- 
fore that  time  sound  and  serviceable,  and  thai 
the  sudden  fracture  in  it  was  caused  by  the 
extreme  degree  of  cold  to  which  it  was  sub- 
jected, and  not  by  any  negligence  of  the  de- 
fendants; and  the  plaintiff  contended  that  the 
accident  was  caused  by  the  culpable  acts  of 
the  defendants  in  running  the  train  at  toe 
high  a  rate  of  speed  over  an  old  and  much- 
worn  track,  causing  the  rail  to  break,  it  was 
held  that  evidence  of  the  general  condition  of 
the  roadbed,  etc.,  at  and  near  the  accident, 
was  admissible.  Missouri  Pac.  R.  Co.  v.  Col- 
lier, 62  Tex.  318,  18  Am.  &  Eng.  R.  Cas.  281. 

2.  Bridges. — -In  an  action  for  injuries  re- 
ceived by  a  passenger  in  the  wrecking  of  a 
train  caused  by  the  fall  of  a  bridge  over  which 
the  train  was  passing,  where  the  stability  of 
the  whole  structure  is  involved  in  the  charge 
of  negligence  alleged  in  the  complaint,  it  is 
competent  to  give  evidence  of  the  condition,  at 
the  time  of  the  accident,  of  portions  of  the 
bridge  left  standing,  and  not  immediately  in- 
volved in  the  wreck.  Leonard  v.  Southern 
Pac.  Co.,  21  Oregon  555. 

3.  Missouri  Pac.  R.  Co.  v.  Mitchell,  75  Tex. 
77.  But  see  Texas,  etc.,  R.  Co.  v.  De  Milley, 
60  Tex.  194. 

4.  General  Rule  —  Limited  to  Time  of  Accident. 
—  Grand  Rapids,  etc.,  R.  Co.  v.  Huntley,  3S 
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of  the  track  remained  after  the  accident  substantially  the  same,  evidence  of 
its  condition  at  such  time  is  admissible  to  show  its  condition  at  the  time  of 
the  accident.1 

b.  OFFICIAL  REPORTS.  —  Reports  of  railroad  officials  prior  to  the  accident 
are  also  admissible,  against  the  company,  to  show  the  condition  of  the  track 
at  the  time  of  the  accident.2  Such  reports  must  be  distinguished  from  reports 
of  the  circumstances  of  the  accident.3 

c.  RUMOR  AND  CUSTOM.  ■ —  Rumor  among  the  employees  of  the  carrier  as 
to  the  condition  of  any  of  the  means  of  transportation,  though  not  admissible 
to  prove  the  bad  condition  of  the  same,4  is  yet  admissible  to  show  notice  to 
the  carrier  of  its  bad  condition.5  Nor  is  a  custom  on  the  part  of  the  carrier  to 
keep  its  track  in  general  good  repair  admissible  to  prove  the  good  condition 
of  the  track.6 

3.  Other  and  Similar  Accidents.  —  The  decisions  as  to  the  admissibility  of 
evidence  of  other  accidents  are  irreconcilable.  The  weight  of  authority 
seems  to  be  that  such  evidence,  when  confined  to  similar  accidents  at  the  same 
place,  though  not  admissible  to  show  independent  acts  of  negligence,7  is  yet 


Mich.  539,  31  Am.  Rep.  321;  Pattee  v.  Chi- 
•cago,  etc.,  R.  Co.,  5  Dakota  267,  34  Am.  & 
Eng.  R.  Cas.  399. 

Illustrations.  —  In  Pennsylvania  Co.  v.  Mar- 
ion, 104  Ind.  239,  evidence  as  to  the  condition 
■of  a  depot  platform  three  months  after  the  ac- 
cident was  held  inadmissible. 

In  Stoher  v.  St.  Louis,  etc.,  R.  Co.,  91  Mo. 
509,  evidence  as  to  the  condition  of  the  track 
one  year  after  the  accident  was  held  inadmis- 
sible. The  court,  however,  said:  "We  are 
not  inclined  to  adhere  to  this  rule  in  all  its 
strictness.  In  this  class  of  cases  it  is  often 
wholly  impracticable  to  produce  evidence  of 
the  condition  of  things  at  the  precise  time  of 
the  occurrence.  It  will,  we  think,  ordinarily 
be  sufficient  to  show  the  state  of  facts,  tending 
to  show  negligence  in  the  construction  and 
maintenance  of  the  railroad  at  the  time,  or 
recently  before  or  after,  and  within  such 
reasonable  time  as  will,  from  the  nature  and 
•circumstances  of  the  case,  induce  or  justify  a 
reasonable  presumption  or  inference  that  the 
•condition  is  the  same  and  unchanged." 

However,  in  Stewart  v.  Everts,  76  Wis.  35, 
20  Am.  St.  Rep.  17,  evidence  as  to  the  con- 
dition of  the  ties  and  roadbed  at  the  place  of 
the  derailment,  six  months  after  the  accident, 
when  the  track  was  repaired,  was  held  admis- 
sible to  show  the  condition  at  the  time  of  the 
derailment. 

1.  Jacksonville  Southeastern  R.  Co.  v.  South- 
worth,  135  111.  250;  Byrne  v.  Brooklyn  City, 
etc.,  R.  Co.,  6  N.  Y.  Misc.  Rep.  (Brooklyn  City 
Ct.)26o;  Pennsylvania  Co.  v.  Marion,  104  Ind. 
239- 

Condition  of  Material  Taken  from  Track.  —  In 

Chicago,  etc.,  R.  Co.  v.  Lewis,  145  111.  67, 
■affirming  48  111.  App.  274,  a  witness  was  per- 
mitted to  testify  as  to  the  condition  of  ties 
taken  from  the  roadbed  where  his  examina- 
tion of  them  was  from  one  week  to  three 
weeks  after  the  accident. 

But  in  Stewart  v.  Everts,  76  Wis.  35,  20  Am. 
St.  Rep.  17,  a  piece  of  the  rail  in  use  at  the 
time  of  the  accident,  which  had  been  exposed 
to  the  weather  for  six  months  after  the  derail- 
ment, was  held  inadmissible  in  evidence  to 
show  its  condition  at  the  time  of  the  accident. 

2.  Official  Reports.  —  Vicksburg,  etc.,  R.  Co. 
V.  Putnam,  118  U.  S.  545. 


Report  of  Track  Walker.  —  A  report  made  by  a 
track  walker  to  his  section  boss,  in  accordance 
with  his  duty,  and  prior  to  the  accident,  as  to 
the  bad  condition  of  the  track,  was  held  admis- 
sible against  the  carrier.  Texas,  etc.,  R.  Co. 
v.  Lester,  75  Tex.  56. 

3.  Carroll  v.  East  Tennessee,  etc.,  R.  Co., 
82  Ga.  452.  See  infra,  this  section,  Res  Gestcr 
—  Declarations  of  Employees. 

4.  Evidence  of  General  Rumor  among  the  em- 
ployees of  a  street  railway  company  that  a  car 
had  been  on  the  road  ever  since  the  road  was 
built  is  hearsay  and  irrelevant  in  a  suit  for  in- 
juries received  by  a  passenger.  Wormsdorf  v. 
Detroit  City  R.  Co.,  75  Mich.  472,  13  Am.  St. 
Rep.  453,  40  Am.  &  Eng.  R.  Cas.  271. 

5.  Wormsdorf  v.  Detroit  City  R.  Co.,  75 
Mich.  472,  13  Am.  St.  Rep.  453,  wherein  it  was 
held  that  evidence  of  general  rumor  among 
the  drivers  and  employees  of  a  street-car  com- 
pany that  a  street-car  horse  was  unsafe  was 
admissible  to  show  negligence  in  the  com- 
pany in  using  the  horse  after  it  should  have 
known  that  the  animal  was  unsafe. 

6.  Fort  Worth,  etc.,  R.  Co.  v.  Thompson,  2 
Tex.  Civ.  App.  170. 

7.  Not  Admissible  to  Show  Independent  Acts  of 
Negligence. —  Hipsley  v.  Kansas  City,  etc.,  R. 
Co.,  88  Mo.  348;  Missouri  Pac.  R.  Co.  v. 
Mitchell,  75  Tex.  77;  Gulf,  etc.,  R.  Co.  v. 
Rowland,  82  Tex.  166. 

In  an  action  for  injuries  received  by  a  pass- 
enger alighting  from  a  train,  alleged  to  have 
been  due  to  negligence  in  starting  the  train, 
evidence  that  at  about  the  date  of  the  occur- 
rence in  question,  but  at  a  different  time,  a 
woman,  in  getting  off  a  train  at  the  same  sta- 
tion, fell,  was  held  inadmissible.  Gulf,  etc., 
R.  Co.  v.  Rowland,  82  Tex.  166,  52  Am.  & 
Eng.  R.  Cas.  298. 

Disproving  Negligence.  —  The  defendant,  an 
electric  car  company,  having  an  unusual  num- 
ber of  passengers  to  carry,  coupled  an  extra 
car  to  the  rear  of  the  motor  car,  and  being  un- 
able to  carry  both  cars  up  a  grade,  stopped  and 
uncoupled  the  rear  car,  which,  through  some 
defects  in  the  brakes,  or  otherwise,  ran  back, 
of  its  own  momentum,  and  injured  the  plain- 
tiff who  was  a  passenger  thereon.  It  was  held 
that  it  was  proper  to  exclude  evidence  that  the 
company  had  stopped  cars  there  before  that 
635  Volume  V. 


Evidence : 


CARRIERS  OF  PASSENGERS. 


Admissibility.. 


admissible  to  show  the  defective  condition  of  the  means  of  transportation,1 
and  to  show  notice  to  the  carrier  of  such  defects.* 

Such  Evidence  Excluded  by  Some  Courts.  —  Some  courts,  however,  have  refused  to 
admit  evidence  of  other  accidents  for  any  purpose,  on  the  ground  that  collat- 
eral issues  are  thereby  raised  which  tend  to  confuse  the  jury,  and  because  the 
adverse  party  is  not  presumably  prepared  to  meet  it.3 

Former  Experience  of  Carrier.  —  Analogous  to  the  admissibility  of  evidence  of 
other  accidents  to  show  the  defective  condition  of  the  means  of  transporta- 
tion is  the  question  of  the  admissibility  of  evidence  as  to  the  former  experi- 
ence of  the  carrier  in  operating  its  trains  under  similar  circumstances,  to  prove 
the  safe  condition  of  the  track;  it  seems  such  evidence  would  be  admissible  if 
the  same  conditions  and  circumstances  continued  to  exist  up  to  the  time  of  the- 
accident  in  question.'* 


day  without  accident,  as  what  was  done  on 
former  days  would  not  tend  to  disprove  negli- 
gence at  the  time  of  the  accident.  Joliet  St. 
R.  Co.  v.  Call,  42  111.  App.  41. 

1.  For  "What  Purpose  Admissible.  —  In  Hanra- 
han  v.  Manhattan  R.  Co.,  53  Hun  (N.  Y.)  420, 
affirmed  130  N.  Y.  658,  in  which  a  recovery 
was  sought  for  damages  from  a  fall  received 
in  attempting  to  get  on  the  car,  due  to  the 
height  of  the  step  above  the  platform,  evi- 
dence of  similar  accidents  was  admitted  to 
show  that  the  means  for  getting  upon  the  car 
were  insufficient. 

In  Chase  v.  Jamestown  St.  R.  Co.,  (Supreme 
Ct.)  15  N.  Y.  Supp.  35,  in  which  damages  were 
sought  to  be  recovered  for  injuries  received  in 
a  fall  while  alighting  from  the  defendant's 
car,  by  reason  of  the  plaintiff's  dress  catching 
upon  a  defect  in  the  car,  evidence  of  similar 
accidents  was  held  admissible  "  as  illustrating 
the  character  of  the  defect." 

In  Missouri  Pac.  R.  Co.  v.  Neiswanger,  41 
Kan.  621,  13  Am.  St.  Rep.  304,  which  was  an 
action  for  damages  from  a  fall  alleged  to  have 
been  caused  by  a  defect  in  the  platform,  evi- 
dence that  other  persons  had  fallen  at  the 
same  place  under  similar  circumstances  was 
held  admissible. 

And  in  Bullard  v.  Boston,  etc.,  R.  Co.,  64  N. 
H.  27,  10  Am.  St.  Rep.  367,  evidence  that  other 
passengers  alighting  from  the  defendant's 
train  at  the  place  where  it  was  accustomed  to 
stop,  were  injured  on  account  of  the  insuffi- 
ciency of  the  platform,  was  held  admissible  to 
show  negligence  in  failure  to  furnish  a  suit- 
able platform. 

In  Central  R.,  etc.,  Co.  v.  Smith,  80  Ga. 
526,  34  Am.  &  Eng.  R.  Cas.  456,  the  court  said 
that  evidence  of  similar  accidents,  if  admissi- 
ble, would  be  so  merely  to  show  the  danger- 
ous condition  of  the  place. 

Derailment. —  In  Morse  v.  Minneapolis,  etc., 
R.  Co.,  30  Minn.  465,  a  derailment  case,  the 
passenger  was  permitted  to  show  that  other 
trains  had  missed  the  track  at  the  same  place, 
both  before  and  after  the  accident,  the  court 
stating  that  "  these  facts  are  in  the  nature  of 
experiments  to  show  the  actual  condition  of 
the  instrument."  See  also  Kelly  v.  Southern 
Minnesota  R.  Co.,  28  Minn.  98. 

In  Cleveland,  etc.,  R.  Co.  v.  Newell,  104 
Ind.  264,  54  Am.  Rep.  312,  where  the  derail- 
ment was  caused  by  a  rail  breaking,  evidence 
that  another  rail  broke  at  the  same  place  on 
the  same  day,  but  at  a  different  time,  was  held 
admissible. 


Not  at  Same  Place. —  In  Mobile,  etc.,  R.  Co. 
v.  Ashcraft,  48  Ala.  15,  49  Ala.  305,  evidence 
of  other  derailments,  though  not  at  the  same 
place,  was  held  admissible;  the  court  in  the 
last  opinion  stating,  "  There  is  no  better  evi- 
dence of  carelessness  or  negligence  than  the 
frequency  of  the  accidents."  The  court  in 
this  case  did  not  limit  the  effect  of  such  evi- 
dence, and,  it  would  seem,  held  it  admissible 
not  only  to  show  the  general  defective  condi- 
tion of  the  track,  but  to  show  negligence  in. 
the  operation  of  the  train. 

Subsequent  Experiments.  ■ — Where  the  point  in' 
issue  is  whether  a  car  moving  slowly  down 
an  incline  with  brakes  set  would,  when  the- 
brakes  were  suddenly  loosed,  jump  or  spring 
forward,  it  is  error  to  exclude  evidence  of  the 
result  of  an  experiment  made  at  the  same 
place  and  under  the  same  conditions.  Chi- 
cago, etc.,  R.  Co.  v.  Champion,  (Ind.  1892)  32 
N.  E.  Rep.  874. 

And  in  Gilbert  v.  Third  Ave.  R.  Co.,  54  N.. 
Y.  Super.  Ct.  270,  evidence  of  the  result  of  air 
experiment  as  to  the  way  in  which  a  person 
placed  on  the  car  step  as  the  plaintiff  testified3 
he  was  standing  when  thrown  from  the  cars= 
would  fall,  was  held  admissible.  See  the  title 
Experiments  (in  Evidence). 

2.  To  Show  Carrier's  Knowledge  of  Defects.  — 
Hanrahan  v.  Manhattan  R.  Co.,  53  Hun  (N.. 
Y.)  420. 

When  the  purpose  of  such  evidence  is  to 
show  notice  to  the  carrier  of  the  defects,  it 
must  be  confined  to  accidents  prior  to  the  date 
of  the  plaintiff's  injury.  Johnson  v.  Manhat- 
tan R.  Co.,  52  Hun  (N.  Y.)  III. 

Evidence  of  Accidents  at  a  Different  Place  but 
under  Similar  Circumstances  has  also  been  held 
admissible.  Hanrahan  v.  Manhattan  R.  Co., 
53  Hun  (N.  Y.)  420. 

Officers  of  the  Company.  —  In  Central  R.,  etc., 
Co.  v.  Smith,  80  Ga.  526,  34  Am.  &  Eng.  R. 
Cas.  456,  the  court  stated  that  evidence  of 
similar  accidents  would  be  admissible  to  show 
notice  only  in  case  some  responsible  officers  of 
the  company  had  notice  of  such  other  acci- 
dents. 

3.  Some  Courts  Hold  Such  Evidence  Inadmissi- 
ble. —  Davis  v.  Oregon,  etc.,  R.  Co.,  8  Oregon 

172. 

4.  In  Meloy  v.  Chicago,  etc.,  R.  Co.,  (Iowa 
1888)  37  N.  W.  Rep.  335,  in  an  action  for  in- 
juries received  in  a  derailment  due  to  the 
alleged  unsafe  condition  of  the  track,  evidence 
that  some  hours  before  the  accident  another 
train  was  safely  run  over  the  track  was  held 
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4.  Subsequent  Repairs.  —  The  decisions  as  to  the  admissibility  of  evidence 
•of  repairs  or  alterations  after  an  accident  as  proof  of  prior  negligence  are 
conflicting.  Some  courts  hold  such  evidence  admissible,1  but  by  the 
weight  of  authority  it  is  held  inadmissible.3    The  true  and  proper  ground 


inadmissible  on  the  ground  that  the  conditions 
of  the  track  were  not  shown  to  have  continued 
the  same;  the  court  intimated,  however,  that 
if  the  conditions  had  been  the  same,  then  such 
evidence  would  have  been  admissible. 

1.  Evidence  of  Repairs  or  Alterations  after  Ac- 
cident —  Conflict  of  Authority  —  Georgia.  —  I  n 
an  action  by  a  passenger  for  injuries  alleged 
to  have  been  caused  by  the  careless  driving  of 
a  horse-car  over  a  sharp  curve,  by  reason  of 
which  the  passenger  was  thrown  from  the  car, 
•evidence  that  the  defendant  had  altered  the 
curve  after  the  injury  was  held  admissible, 
the  court  stating:  "  The  alteration  was  a  fact 
which  it  was  competent  for  the  plaintiff  to 
prove  for  the  consideration  of  the  jury,  sub- 
ject to  be  explained  by  the  defendant  why  the 
alteration  was  made."  Augusta,  etc.,  R.  Co. 
v.  Renz,  55  Ga.  126. 

Pennsylvania.  —  In  Pennsylvania  R.  Co.  v. 
Henderson,  51  Pa.  St.  315,  where  the  injury 
was  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  railroad  company  in  not  having 
-a  safe  platform,  evidence  that  the  platform 
was  repaired  after  the  accident  was  held 
admissible. 

Texas.  —  In  Fordyce  v.  Withers,  1  Tex.  Civ. 
App.  540,  evidence  of  subsequent  repairs  to 
the  track  after  the  accident  was  held  admis- 
sible for  the  purpose  of  showing  the  actual 
condition  of  the  track,  but  not  as  an  admission 
by  the  defendant  that  the  track  was  defective. 

In  Fordyce  v.  Chancey,  2  Tex.  Civ.  App.  24, 
evidence  of  subsequent  repairs  of  a  track, 
when  offered  in  chief  by  the  plaintiff,  was  held 
inadmissible  to  prove  prior  negligence  in  keep- 
ing the  track  in  proper  condition.  The  court 
intimated,  however,  that  such  evidence  would 
be  admissible  to  rebut  testimony  of  witnesses 
for  the  defendant  to  show  that  the  track  where 
the  derailment  occurred  was  in  a  safe  condi- 
tion before  the  wreck. 

Colorado.  —  In  Kansas  Pac.  R.  Co.  v.  Miller, 
■2  Colo.  442,  it  was  held  that  evidence  of  the 
•subsequent  construction  of  a  bridge  in  a  differ- 
ent manner,  though  inadmissible  to  show  neg- 
ligence in  its  prior  construction,  was  still  ad- 
missible to  show  that  such  prior  construction 
was  defective. 

2.  Minnesota.  —  The  supreme  court  of  Minne- 
sota at  first  held  such  evidence  admissible, 
O'Leary  v.  Mankato,  21  Minn.  65;  Phelps  v. 
Mankato,  23  Minn.  276;  Kelly  v.  Southern 
Minnesota  R.  Co.,  28  Minn.  98;  provided  the 
repairs  or  changes  were  made  so  soon  after  the 
accident  and  under  such  circumstances  as  to 
indicate  that  they  were  suggested  by  it  and 
made  to  remedy  the  defect  which  caused  it. 
But  in  Morse  v.  Minneapolis,  etc.,  R.  Co.,  30 
Minn.  465,  though  the  decision  of  the  question 
was  not  directly  involved,    the   court  said: 

But  on  mature  reflection  we  have  concluded 
that  evidence  of  this  kind  ought  not  to  be  ad- 
mitted under  any  circumstances,  and  that  the 
rule  heretofore  adopted  by  this  court  is  on 
principle  wrong;  not  for  the  reason  given  by 
some  courts,  that  the  acts  of  the  employees 


in  making  such  repairs  are  not  admissible 
against  their  principals,  but  upon  the  broader 
ground  that  such  acts  afford  no  legitimate 
basis  for  construing  such  an  act  as  an  admis- 
sion of  previous  neglect  of  duty.  A  person 
may  have  exercised  all  the  care  which  the  law 
required,  and  yet,  in  the  light  of  his  new  ex- 
perience, after  an  unexpected  accident  has  oc- 
curred, and  as  a  measure  of  extreme  caution, 
he  may  adopt  additional  safeguards.  The 
more  careful  a  person  is,  the  more  regard  he 
has  for  the  lives  of  others,  the  more  likely  he 
would  be  to  do  so,  and  it  would  seem  unjust 
that  he  could  not  do  so  without  being  liable  to 
have  such  acts  construed  as  an  admission  of 
prior  negligence.  We  think  that  such  a  rule 
puts  an  unfair  interpretation  upon  human  con- 
duct, and  virtually  holds  out  an  inducement 
for  continued  negligence." 

Missouri.  —  In  Hipsley  v.  Kansas  City,  etc., 
R.  Co.,  88  Mo.  348,  evidence  that  the  railroad 
company,  a  few  months  after  the  derailment  in 
which  the  plaintiff  was  injured,  repaired  its 
road  by  putting  in  new  rails  and  ties  in  vari- 
ous places,  was  held  inadmissible. 

In  Ely  v.  St.  Louis,  etc.,  R.  Co.,  77  Mo.  34, 
in  which  the  passenger  sought  to  recover  dam- 
ages for  an  injury  received  in  a  derailment 
accident  caused  by  an  embankment  on  the  de- 
fendant's road  being  undermined  by  an  un- 
precedented storm,  evidence  that  after  the 
accident  the  defendant  constructed  its  track  in 
a  different  manner  was  held  inadmissible  to 
show  that  the  original  embankment  was  not 
properly  constructed  and  sufficient  to  with- 
stand all  ordinary  floods. 

New  York.  —  In  Dougan  v.  Champlain 
Transp.  Co.,  56  N.  Y.  1,  in  which  damages 
were  sought  to  be  recovered  for  the  death  of 
the  plaintiff's  intestate  by  falling  overboard 
from  the  plaintiff's  boat  through  a  gangway, 
which  was  protected  merely  by  an  upper  rail- 
ing, evidence  that  after  the  accident  the  space 
beneath  the  railing  was  boarded  up  was  held 
inadmissible;  Grover,  J.,  stating  that  the  de- 
fendant's "negligence  was  to  be  determined  by 
what  was  known  before  and  at  the  time  of  the 
accident." 

In  Dale  v.  Delaware,  etc.,  R.  Co.,  73  N.  Y. 
468,  in  which  the  plaintiff  sought  to  recover 
for  injuries  received  by  his  arm  being  jarred 
from  the  window  sill  of  the  coach  in  which 
he  was  riding,  and  striking  some  boards  lining 
the  truss-work  of  a  bridge,  evidence  that  the 
bridge  was  subsequently  replaced  by  an  iron 
one  was  held  inadmissible.  Its  exclusion  was 
placed  by  Rapallo,  J.,  on  the  ground  that  it 
was  too  remote. 

In  Reed  v.  New  York  Cent.  R.  Co..  45  N.  Y. 
574,  evidence  that  six  months  after  the  derail- 
ment the  defendant  railway  company  repaired 
its  track  by  putting  in  new  ties  was  held  inad- 
missible to  prove  that  the  road  was  in  an  un- 
safe condition  at  the  time  of  the  accident. 

In  Timpson  -■.  Manhattan  R.  Co.,  (Supreme 
Ct.)  1  N.  Y.  Supp.  673,  where  damages  were 
sought  to  be  recovered  for  injuries  received  in 
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for  its  exclusion  is  stated  to  be  because  it  would  be  unjust  that  the  defendant 
should  not  take  additional  precautions  against  the  recurrence  of  an  accident 
without  the  risk  of  admitting  previous  negligence.1  However,  such  evidence 
is  undoubtedly  admissible  to  show  the  authority  of  the  carrier  over  the  place 
in  which  the  repairs  were  made,  as  in  case  of  the  repair  of  depot  platforms 
or  boat  landings,  to  show  that  the  place  repaired  was  under  the  control  of 
the  carrier.* 

5.  Customary  Conduct  of  Parties  —  Rule  stated.  —  Where,  in  the  absence  of 
any  question  of  evil  intent  or  of  any  intent  at  all,  the  point  of  fact  to  be 
determined  is  whether  or  not  the  passenger  or  the  carrier  did  a  certain  thing 
or  did  it  in  a  particular  way,  and  the  direct  testimony  as  to  the  fact  is  con- 
flicting, then  evidence  is  admissible  to  show  that  the  one  or  the  other  was  in 
the  habit  of  doing  the  thing  in  question,  or  accustomed  to  do  it  in  a  particular 
way.3  The  direct  evidence  as  to  the  fact  in  question  must,  however,  be  con- 
flicting,4 or  the  testimony  of  the  opposing  witnesses,  based  on  the  customary 
action  in  regard  to  the  fact  in  question,  to  render  such  evidence  admissible.5 

Evidence  of  the  Customary  Action  of  Passengers  may  also  be  admissible  as  affecting 


a  fall  by  slipping  on  ice  on  the  defendant's 
depot  platform,  evidence  that  the  defendant 
put  sand  on  the  ice  after  the  accident  was  held 
inadmissible. 

In  Delaney  v.  Hilton,  50  N.  Y.  Super.  Ct. 
341,  it  was  held,  in  an  action  for  injuries 
caused  by  the  breaking  of  an  elevator  rope, 
that  evidence  that  the  rope  was  replaced  by  a 
heavier  and  stronger  one  was  inadmissible. 

In  Schmitt  v.  Dry  Dock,  etc.,  R.  Co.,  (City 
Ct.)  3  N.  Y.  St.  Rep.  257,  evidence  that  the 
defendant  discharged  the  driver  of  the  horse- 
car,  through  whose  negligence  the  plaintiff 
claimed  he  was  injured,  was  held  inadmis- 
sible to  show  negligence  on  the  part  of  the 
driver. 

Oregon.  —  In  Skottowe  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  22  Oregon  430,  in  which  damages 
were  sought  to  be  recovered  for  an  injury 
caused  by  the  defective  approach  to  the  de- 
fendant's boat  landing,  evidence  that  subse- 
quent to  the  accident  the  approach  was  re- 
paired by  the  defendant  was  held  inadmissible 
to  show  prior  negligence. 

1.  Payne  v.  Troy,  etc.,  R.  Co.,  9  Hun  (N.  Y.) 
526. 

2.  Skottowe  v.  Oregon  Short  Line,  etc.,  R. 
Co.,  22  Oregon  430. 

3.  To  Show  Usual  Stopping  Place.  —  Where  the 
carrier  contended  that  the  passenger  was  in- 
jured while  attempting  to  alight  from  the 
train  while  in  motion,  and  before  it  arrived  at 
its  usual  stopping  place,  and  the  passenger 
contended  that  it  was  at  its  usual  stopping 
place  and  was  stationary,  evidence  as  to  what 
was  the  usual  stopping  place  was  held  admis- 
sible. Alexandria,  etc.,  R.  Co.  v.  Herndon, 
87  Va.  193. 

Failure  to  Stop  Reasonable  Time.  —  Where  a 
passenger  sues  for  an  injury  received,  as  he 
claims,  by  reason  of  the  cars  not  stopping  at 
the  station  a  reasonable  time  to  enable  him  to 
gel  off,  which  is  denied  by  the  company,  it  is 
proper  to  allow  evidence  of  what  was  the 
usual  and  customary  time  for  trains  to  stop  at 
that  place.  Fuller  v.  Naugatuck  R.  Co.,  21 
Conn.  557. 

Alighting  from  Moving  Train.  —  Where  the 
issue  is  whether  the  plaintiff  was  injured, 


while  alighting  from  cars,  by  the  sudden  start- 
ing of  the  same  or  by  negligently  jumping 
from  the  train  while  it  was  in  motion,  evidence 
is  admissible  on  the  part  of  the  company  that 
the  plaintiff  had  within  a  year  frequently  trav- 
eled over  the  road  and  had  often  jumped  off 
while  the  trains  were  moving,  and  had  been 
warned  against  the  danger  of  doing  so. 
Craven  v.  Central  Pac.  R.  Co.,  72  Cal.  345. 

4.  In  an  action  for  an  injury  to  a  boy  about 
fourteen  years  old,  alleged  to  have  been  caused 
by  a  defective  platform,  by  reason  of  which  he 
was  thrown  under  a  moving  train  and  injured, 
it  was  held  not  competent  for  the  defendant  to 
prove  that  the  boy  was  in  the  habit  of  jump- 
ing on  moving  trains  at  that  place  and  had 
been  warned  of  the  danger,  the  boy  having 
testified  positively  that  the  injury  was  caused 
by  his  stepping  on  a  rotten  plank  in  the  plat- 
form and  being  thrown  under  the  train,  and 
his  statement  being  corroborated  by  convinc- 
ing circumstances.  Louisville,  etc.,  R.  Co.  w„ 
Berry,  88  Ky.  222,  21  Am.  St.  Rep.  329. 

5.  In  Wentworth  v.  Eastern  R.  Co.,  143 
Mass.  248,  the  question  was  involved  whether 
a  certain  gas-burner  near  the  rear  of  the  de- 
fendant's station  was  lighted  at  the  time  of 
the  accident  to  the  plaintiff.  Two  witnesses 
produced  by  the  defendant  testified,  on  direct 
examination,  that  this  burner  was  lighted  at 
that  time.  Upon  cross-examination  they  testi- 
fied that  they  had  no  memory  of  that  particular 
night,  but  that  it  was  the  practice  to  light  it- 
It  was  held  that  it  was  not  error  to  permit  the 
plaintiff  then  to  show,  by  witnesses  who  had 
visited  the  station  after  the  accident,  that  this 
burner  was  often  unlighted  in  the  evening. 
This  testimony  was  admitted  solely  upon  the 
ground  that  the  defendant's  witnesses  had 
testified  that  the  knowledge  they  had  as  to  the 
burner  being  lighted  on  the  night  of  the  acci- 
dent was  derived  from  the  fact  that  it  was 
always  the  practice  to  light  it. 

And  in  McDonald  v.  Chicago,  etc.,  R.  Co.r 
29  Iowa  170,  on  the  question  whether  the  pass- 
enger at  the  time  of  his  injury  was  using  an 
improper  approach  to  the  carrier's  platform, 
evidence  of  the  general  use  by  the  public  of 
such  approach  was  held  admissible. 
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the  duty  of  the  carrier  to  take  the  proper  precautions  for  their  safety.1  How- 
ever, such  evidence  must  show  more  than  the  occasional  practice  of  a  single 
passenger.* 

A  Departure  by  the  Carrier  from  Its  Usual  Course  of  conduct  may  be  admissible  to 
show  negligence  on  its  part.3 

Usual  Course  for  Considerable  Time  without  Accident.  —  And  also  evidence  of  a  course 
of  conduct  for  a  considerable  time  without  accident  is  admissible  to  show 
that  such  course  of  conduct  was  not  negligent.4 

6.  Ticket  as  Written  Contract  —  Parol  Evidence  to  Vary,  etc.  —  Tickets  are 
rather  in  the  nature  of  receipts,  the  office  of  which  is  to  serve  as  tokens  to 
enable  persons  having  charge  of  the  conveyance  of  the  carrier  to  recognize  the 
bearers  as  persons  who  are  entitled  to  be  received  for  passage,  than  in  the 
nature  of  written  contracts,  and  therefore  passengers  are  not  precluded  from 
contradicting,  varying,  or  explaining  them  by  parol  testimony.* 

7.  Res  Gestae  —  a.  In  GENERAL. — Res  gestce  are  the  facts  surrounding  or 
accompanying  a  transaction  which  is  the  subject  of  the  legal  investigation. 
The  admission  of  such  evidence  forms  an  exception  to  the  rule  excluding  hear- 
say evidence.  What  is  comprehended  in  the  term  res  gestce  can  only  be 
determined  by  the  circumstances  of  each  particular  case.  The  tendency  of  the 
courts  in  the  later  decisions  is  to  restrict  such  evidence.6 

b.  Declarations  of  Passengers  —  (i)  Proof  of  Physical  Condition.— 
The  appearance,  complaints,  and  involuntary  exclamations  of  the  injured  pass- 
enger, indicative  of  pain,  made  after  the  injury,  are  admissible  in  his  own  favor 
to  show  the  extent  of  his  physical  injury  ;  such  evidence  is  regarded  as  the  nat- 
ural concomitants  and  manifestations  of  pain  and  suffering,  and  admissible  as 
part  of  the  res  gestce,  irrespective  of  the  fact  before  whom  they  are  made.7 

Time.  —  It  is  not  necessary  that  such  indicia  of  pain  be  made  at  the  time  of 


1.  Phillips  v.  Rensselaer,  etc.,  R.  Co.,  57 
Barb.  (N.  Y.)  644. 

2.  In  Drake  v.  Pennsylvania  R.  Co.,  137  Pa. 
St.  352,  21  Am.  St.  Rep.  883,  it  was  held  that 
the  fact  that  occasionally  a  passenger  would 
get  off  on  the  north  side  of  the  company's 
trains  could  not  affect  the  rights  and  duties  of 
the  company  when  it  was  not  shown  that  the 
company  consented  to  or  had  knowledge  of 
such  practice. 

3.  In  Chicago,  etc.,  R.  Co.  v.  Fisher,  31  111. 
App.  36,  it  was  held  that  where  a  passenger 
was  injured  in  alighting  from  a  moving  train, 
by  being  propelled  forward  some  distance 
along  the  station  platform  and  coming  in  con- 
tact with  a  truck,  evidence  that  the  truck  was 
not  in  its  usual  place  was  admissible. 

4.  In  determining  whether  the  rate  of  speed 
was  negligent  or  not,  evidence  as  to  the  usual 
rate  of  speed  for  a  considerable  time  was  held 
admissible.  Cleveland,  etc.,  R.  Co.  v.  Newell, 
75  Ind.  542. 

5.  Nature  of  Ticket.  —  New  York,  etc.,  R.  Co. 
v.  Winter,  143  U.  S.  60;  Quimby  v.  Vanderbilt, 
17  N.  Y.  306,  72  Am.  Dec.  469;  Van  Buskirk 
v.  Roberts,  31  N.  Y.  663;  Elmore  v.  Sands,  54 
N.  Y.  515,  13  Am.  Rep.  617;  Gordon  v.  Man- 
chester, etc.,  R.  Co..  52  N.  H.  596,  13  Am. 
Rep.  97;  Johnson  v.  Concord  R.  Corp.,  46  N. 
H.  213,  88  Am.  Dec.  199.  But  see  Memphis, 
etc.,  R.  Co.  v.  Benson,  85  Tenn.  627,  4  Am. 
St.  Rep.  776.  See  the  title  Tickets  and 
Fares. 

Sleeping  Berth  Check.  —  In  Mann  Boudoir 
Car  Co.  v.  Dupre,  54  Fed.  Rep.  646,  evidence  to 


sh  o\v  that  the  berth  purchased  by  a  passenger 
was  different  from  the  one  marked  on  the 
"  check  "  given  him  by  the  conductor  was 
held  admissible. 

Contents  of  Ticket  Not  Involved.  —  Parol  testi- 
mony that  a  passenger  purchased  and  used  a 
ticket  over  certain  lines  of  railroad  is  admissi- 
ble.   Central  R.  Co.  v.  Wolff,  74  Ga.  664. 

To  Show  Consideration  for  Pass.  —  Camden, 
etc.,  R.  Co.  v.  Bausch,  (Pa.  1S87)  7  Atl.  Rep. 
731- 

6.  Res  Gestae  —  General  Rule.  —  Vicksburg, 
etc.,  R.  Co.  v.  O'Brien,  119  U.  S.  99;  Waldele 
v.  New  York  Cent.,  etc.,  R.  Co.,  95  N.  Y.  274, 
47  Am.  Rep.  41;  Sullivan  v.  Oregon  R.,  etc., 
Co.,  12  Oregon  392,  53  Am.  Rep.  364;  Cleve- 
land, etc.,  R.  Co.  v.  Mara,  26  Ohio  St.  1S5. 
See  also  the  titles  Res  Gestae;  Hearsay  Evi- 
dence. 

7.  Declarations  of  Passengers  —  Proof  of  Physi- 
cal Condition. —  Brown  7'.  Hannibal,  etc.,  R. 
Co.,  66  Mo.  588;  Nichols  v.  Brooklyn  City  R. 
Co.,  30  Hun  (N.  Y.)  437,  affirmed  100  N.  Y.  635; 
De  Long  7/.  Delaware,  etc.,  R.  Co.,  37  Hun 
(N.  Y.)  282;  Caldwell  v.  Murphy,  n  N.  Y. 
416;  Hagcnlocher  v.  Coney  Island,  etc.,  R. 
Co.,  99  N.  Y.  136;  Texas,  etc.,  R.  Co.  v.  Bar- 
ron, 78  Tex.  421. 

Appearance.  —  The  passenger  may  prove  by 
her  physician  her  appearance  when  she 
reached  home  and  he  first  examined  her. 
Griffith  v.  Utica,  etc.,  R.  Co.,  (Supreme  Ct.)  43 
N.  Y.  St.  Rep.  835,  63  Hun  (N.  Y.)  626,  17  N. 
Y.  Supp.  692,  affirmed  in  137  N.  Y.  566,  50  N. 
Y.  St.  Rep.  933. 

Volume  V. 


Evidence : 


CARRIERS  OF  PASSENGERS. 


Admissibility. 


the  accident.1  But  complaints  which  are  made  so  long  after  the  injury  as  to 
admit  of  deliberate  design  have  been  held  inadmissible  in  evidence.3 

Distinction  —  General    Statement  t»  Attending    Physician.  —  Such  complaints,  etc., 

however,  are  to  be  distinguished  from  a  mere  general  statement  to  the  effect 
that  the  passenger  is  suffering  pain  and  as  to  the  locality  of  the  pain,  which  is 
admissible  only  when  made  to  the  attending  physician.3 

Declarations  to  Physician  as  to  Cause  of  Injury.  —  And  declarations  to  the  attending 
physician  as  to  the  cause  of  the  injured  person's  condition  are  not  admissible 
to  prove  the  cause.4 

(2)  Admissions.  — While,,  of  course,  admissions  by  the  passenger  that  the 
injury  received  by  him  was  due  to  his  own  negligence  are  admissible  in  evi- 
dence against  him,5  yet  they  are  not  conclusive  against  the  passenger,  but  are 
subject  to  explanation.6 

(3)  Dying  Declarations.  —  The  principle  of  dying  declarations  does  not 
apply  to  civil  cases,  and  therefore,  in  case  of  a  fatal  injury  to  a  passenger,  his 
statements  in  regard  to  the  accident  are  inadmissible  unless  they  are  a  part  of 
the  res  gestce.7 


1.  Complaints  on  the  Morning  After  the  Injury 

was  received  were  held  admissible.  Brown  v. 
Hannibal,  etc.,  R.  Co.,  66  Mo.  588. 

Complaints    Three    Months   After    Injury.  — 

Where  a  passenger  testified  at  the  trial  as  to 
her  injuries  and  the  pain  she  suffered,  it  was 
held  proper  for  her  to  prove,  by  a  girl  who 
slept  in  the  same  room  with  her,  that  three 
months  after  the  injury  the  plaintiff  would  sit 
on  the  side  of  the  bed  and  complain  of  pain  in 
the  injured  parts.  Nichols  v.  Brooklyn  City 
R.  Co.,  30  Hun  (N.  Y.)  437,  affirmed  in  100  N. 
Y.  635. 

Complaints  to  a  Physician,  Weeks  After  the  In- 
jury, have  been  held  admissible.  Murphy  i>. 
New  York  Cent.  R.  Co.,  66  Barb.  (N.  Y.)  125. 

Last  Examination  by  Physician  —  Presumption. 

—  A  female  passenger,  suing  for  an  injury, 
proved  at  the  trial,  by  her  physician,  that  the 
last  time  he  examined  the  wound  she  had  per- 
sistent pain  on  motion.  It  was  held  that  the 
testimony  was  not  objectionable  on  the  ground 
that  it  involved  the  presumption  that  the  pain 
continued  to  the  time  of  the  trial.  Rosevelt 
•v.  Manhattan  R.  Co.,  59  N.  Y.  Super  Ct.  197. 

Pending  Suit.  — It  has  been  held,  however, 
that  complaints  made  after  suit  has  been  com- 
menced are  not  admissible.  International, 
etc.,  R.  Co.  v.  Kuehn,  2  Tex.  Civ.  App.  210. 
But  see  Texas,  etc.,  R.  Co.  v.  Barron,  78 
Tex.  421. 

2.  Complaints  Feigned. —  Kennedy  v.  Roch- 
ester City,  etc.,  R.  Co.,  130  N.  Y.  654,  41  N. 
Y.  St.  Rep.  329;  Pilkinton  v.  Gulf,  etc.,  R. 
Co.,  70  Tex.  226. 

In  Houston,  etc.,  R.  Co.  v.  Shafer,  54  Tex. 
641,  however,  it  was  held  that  the  question 
whether  the  complaints  were  feigned  was  for 
the  jury. 

3.  General  Statements  to  Attending  Physician. 

—  Roche  v,  Brooklyn  City,  etc.,  R.  Co.  105 
N.  Y.  294,  59  Am.  Rep.  506;  Kennedy  v.  Roch- 
ester City,  etc.,  R.  Co.,  130  N.  Y.  654,  41  N.  Y. 
St.  Rep.  329;  Matteson  v.  New  York  Cent.  R. 
Co.,  62  Barb.  (N.  Y.)  364. 

Rebuttal.  —  However,  where  evidence  that 
the  passenger  made  no  complaint  after  the  ac- 
cident is  admitted  to  show  that  he  was  not  in- 
jured, evidence  of  complaints  on  his  part  to 


other  persons  is  admissible  in  rebuttal.  Fuller 
v.  Jamestown  St.  R.  Co.,  75  Hun  (N.  Y.)  273. 

4.  Declarations  as  to  Cause  of  Injury.  —  In 

Illinois  Cent.  R.  Co.  v.  Sutton,  42  111.  438,  92 
Am.  Dec.  81,  it  was  held  that  statements  by 
the  injured  passenger  to  his  physician,  that 
his  condition  was  caused  by  over-exertion 
from  the  walk  he  was.  compelled  to  take  after 
his  wrongful  ejectment  from  defendant's  car, 
were  inadmissible. 

A  statement  by  the  passenger  to  his  phy- 
sician a  few  hours  after  the  injury,  that  he 
was  injured  by  being  thrown  heavily  across 
the  corner  of  a  seat,  is  not  admissible.  For- 
dyce  v.  McCants,  51  Ark.  509. 

5.  Admissions. — De  Mahy  v.  Morgan's  Louis- 
iana, etc.,  R.,  etc.,  Co.,  45  La.  Ann.  1329; 
Gulzoni  v.  Tyler,  64  Cal.  334.  See  generally 
the  title  Admissions,  vol.  r,  p.  670. 

Silence.  —  Where  husband  and  wife  were 
traveling  together  on  a  railroad,  and  she  was 
injured,  his  narration  of  how  the  injury  oc- 
curred, made  in  response  to  an  inquiry  by  a 
third  person,  not  under  such  circumstances 
as  called  on  her  to  respond  to  the  narration, 
is  not  evidence  against  her  in  an  action  by  her 
to  recover  for  the  injury.  Keller  v.  Sioux 
City,  etc.,  R.  Co.,  27  Minn.  178. 

6.  The  plaintiff,  when  the  accident  occurred, 
was  standing  on  the  front  platform  of  the  rear 
car.  A  witness  testified  that  the  plaintiff  said, 
shortly  after  the  accident,  that  the  injury 
arose  from  his  own  fault;  that  he  was  to  blame 
for  being  in  an  improper  place.  It  was  held 
that  this  testimony  was  properly  left  to  the 
jury;  that  if  such  declarations  were  made,  it 
did  not  follow  that  the  plaintiff  was  not  en- 
titled to  recover,  for  it  did  not  appear  that  he 
then  knew  the  state  of  the  road  or  the  cause 
of  the  injury.  Zemp  v.  Wilmington,  etc.,  R. 
Co.,  9  Rich.  L.  (S.  Car.)  84,  64  Am.  Dec.  763. 

7.  Dying  Declarations  —  Inapplicable  in  Civil 
Cases.  —  Daily  v.  New  York,  etc.,  R.  Co.,  32 
Conn.  356,  87  Am.  Dec.  176;  East  Tennessee, 
etc.,  R.  Co.  v.  Maloy,  77  Ga.  237;  Marshall  v. 
Chicago,  etc.,  R.  Co.,  48  111.  475,  95  Am.  Dec. 
561;  Waldele  v.  New  York  Cent.,  etc.,  R.  Co., 
95  N.  Y.  274,  47  Am.  Rep.  41.  See  the  titles 
Dying  Declarations;  Res  Gest.c 
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(4)  Declarations  Explanatory  of  Accident.  — To  render  declarations  by  the 
passenger  in  explanation  of  the  original  transaction  admissible  as  res  gesta;,  the 
declarations  are  not  required  to  be  precisely  concurrent  in  point  of  time  with 
the  original  transaction,  but  they  must,  so  to  speak,  spring  out  of  it  and  be  vol- 
untary and  spontaneous.  This  admissibility  is  to  be  determined  by  the  cir- 
cumstances of  each  particular  case.1 

c.  Declarations  of  Employees — (1)  In  General — Kuiestated. — The  decla- 
rations, admissions,  or  acts  of  the  servants  or  agents  of  a  carrier,  to  be  admis- 
sible in  evidence  against  the  carrier,  must  be  made  or  performed  during  the 
commission  of  some  transactions  legally  within  the  scope  of  their  authority ; 
when  so  made  or  performed  they  become  a  part  of  such  transactions  and  are 
admissible  as  res  gesta?.'1 

Time.  —  While  the  general  rule  is  that  the  declarations  need  not  necessarily 


Res  Gestae.  —  But  when  the  statements  are 
made  almost  instantly  after  the  accident,  such 
statements  are  admissible  as  res  gesta. 
Brovvnell  v.  Pacific  R.  Co.,  47  Mo.  239. 

1.  Declarations  Explaining  Cause  of  Accident.  — 
In  Sullivan  v.  Oregon  R.,  etc.,  Co.,  12  Oregon 
392,  53  Am.  Rep.  364,  statements  by  the  plain- 
tiff that  he  was  pushed  from  the  defendant's 
train  by  the  conductor,  made  while  he  was 
lying  upon  the  ground  where  he  fell,  and  after 
the  train  had  gone  only  a  short  distance,  were 
held  inadmissible. 

Where  a  passenger  sues  for  damages  for  per- 
sonal injuries  caused  by  a  fall  whilst  alighting 
from  a  train,  a  declaration  made  by  him  im- 
mediately after  the  train  passed,  while  he  lay 
on  the  platform  where  he  fell,  is  admissible  as 
a  part  of  the  res  gesta:.  Pennsylvania  R.  Co. 
■v.  Lyons,  129  Pa.  St.  113,  15  Am.  St.  Rep. 
701,  41  Am.  &  Eng.  R.  Cas.  154. 

The  plaintiff  alighted  from  one  of  the  de- 
fendant's trains,  on  which  he  was  a  passenger, 
on  a  dark  night,  and  fell  against  a  pile  of 
wood.  Within  fifteen  minutes  after  the  acci- 
dent, while  lying  where  he  fell,  and  still  utter- 
ing groans  and  exclamations  of  pain,  he  made 
a  statement  to  one  who  assisted  him  that  the 
conductor  made  him  get  off  where  he  fell.  It 
was  held  that  this  statement  was  admissible 
as  res  gesta;.  International,  etc.,  R.  Co.  v. 
Smith,  (Tex.  1S90)  44  Am.  &  Eng.  R.  Cas.  324. 

In  Chicago  West  Div.  R.  Co.  v.  Becker,  128 
111.  545,  where  recovery  was  sought  for  dam- 
ages for  the  ejectment  of  the  plaintiff  from 
the  defendant's  car  while  in  motion,  state- 
ments by  the  plaintiff  as  he  was  rising  from 
the  place  where  he  fell  were  held  inadmissible. 

In  Chicago,  etc.,  R.  Co.  v.  Johnson,  36  111. 
App.  564,  a  statement  by  a  passenger  made 
soon  after  the  injury  and  in  the  presence  of 
the  conductor,  that  he  let  her  fall,  is  not  admis- 
sible as  part  of  the  res  gesta,  though  he  made 
no  reply. 

The  plaintiff,  a  passenger  who  left  the  train 
late  at  night,  and  in  so  doing  (as  he  alleged) 
was  injured  by  a  fall  which  broke  his  leg,  hav- 
ing pulled  off  his  coat,  detached  his  suspend- 
ers, and  bound  up  his  broken  limb,  crawled 
through  a  culvert  from  one  side  of  the  railway 
to  the  other,  seated  himself  on  the  cross-tics, 
and  cried  for  help;  it  was  held  that  his  account 
of  the  manner  of  his  leaving  the  train  and 
receiving  the  injury,  given  to  a  person  who 
reached  him  about  half  an  hour  after  first 
hearing  his  cries,  was  no  part  of  the  res  gesta, 
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being  a  mere  narrative  of  a  past  event. 
Savannah,  etc.,  R.  Co.  v.  Holland,  82  Ga.  257, 
14  Am.  St.  Rep.  158,  41  Am.  &  Eng.  R.  Cas. 
196. 

Under  the  Georgia  act  providing  that  "  decla- 
rations accompanying  an  act,  or  so  nearly 
connected  therewith  in  time  as  to  be  free 
from  all  suspicion  of  device  or  after-thought, 
are  admissible  in  evidence  as  part  of  res 
gesta,"  declarations  by  a  passenger  after  she 
had  arrived  at  her  sister's  house  are  not  ad- 
missible in  her  favor  as  part  of  the  res  gesta. 
Augusta,  etc.,  R.  Co.  v.  Randall,  79  Ga.  304. 
And  see  Savannah,  etc.,  R.  Co.  v.  Holland,  S2 
Ga.  257,  14  Am.  St.  Rep.  15S. 

Declarations  Prior  to  Accident.  —  A  remark  of 
the  passenger  to  the  conductor  shortly  before 
the  accident,  as  to  whether  he  was  not  "  whoop- 
ing them  up  pretty  fast,"  is  not  admissible  as 
evidence  for  the  passenger.  Alabama  G.  S. 
R.  Co.  v.  Hill,  90  Ala.  71,  24  Am.  St.  Rep.  764. 

2.  Declarations  of  Servants.  —  New  Jersey 
Steamboat  Co.  v.  Brockett,  121  U.  S.  637. 

Where  a  brakeman  was  guilty  of  a  tort  in  re- 
moving a  trespasser  from  a  train,  it  was  held 
competent,  in  an  action  against  the  company, 
to  prove  what  the  brakeman  said  at  the  time, 
as  a  part  of  the  res  gesta,  to  show  his  intention. 
Marion  v.  Chicago,  etc.,  R.  Co.,  64  Iowa  568. 

In  an  action  against  a  carrier  for  the  death 
of  a  passenger,  evidence  of  remarks  by  a 
brakeman  while  assisting  her  to  alight,  urging 
her  to  "  hurry  up,"  was  held  admissible  as 
part  of  the  res  gesta  to  rebut  a  charge  of  con- 
tributory negligence.  Waller  v.  Hannibal, 
etc.,  R.  Co.,  83  Mo.  608. 

And  in  Alabama  G.  S.  R.  Co.  v.  Frazier, 
93  Ala.  45,  30  Am.  St.  Rep.  28,  the  ma- 
terial issue  being  whether  the  assault  on  the 
plaintiff  by  the  carrier's  servant  was  justified 
or  even  palliated  by  his  own  conduct,  every- 
thing that  was  said  and  done  by  and  between 
the  parties,  just  before  and  up  to  the  time 
when  he  was  ejected,  was  held  admissible  in 
evidence  as  part  of  the  res  gesta. 

The  statements  of  the  ticket  agent  selling  a 
limited  excursion  ticket  have  been  held  com- 
petent in  evidence  against  the  carrier  upon 
the  question  of  the  movement  of  the  trains, 
and  to  show  whether  the  time  limit  of  the 
ticket  was,  under  the  circumstances,  reason- 
able. Gulf,  etc.,  R.  Co.  v.  Wright,  2  Tex. 
Civ.  App.  463. 

See  also  the  titles  Admissions,  vol.  1,  p. 
671 ;  Res  Gkstve. 
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be  made  at  a  point  of  time  coincident  with  the  transaction  in  question ; 1  still 
they  must  be  made  before  the  transaction  has  become  a  completed  fact,3  and 


1.  Time  of  Declarations.  —  Chcwning  v.  Ens- 
ley  R.  Co.,  100  Ala.  493;  Omaha,  etc.,  R.  Co. 
v.  Chollctte,  41  Neb.  57S;  Baylis  v.  Diamond 
St.  Omnibus  Co.,  173  Pa.  St.  378;  Gulf,  etc., 
R.  Co.  v.  Pierce,  7  Tex.  Civ.  App.  597;  Robin- 
son v.  Superior  Rapid-Transit  R.  Co.,  (Wis. 
1896)  68  N.  W.  Rep.  963. 

Where  a  passenger  sued  for  an  injury 
caused  by  the  train  running  off  the  track  at  a 
place  where  it  was  being  repaired,  the  declara- 
tion of  the  company's  agent,  who  had  charge 
of  a  gang  of  men  relaying  ties,  that  there 
was  sufficient  time  to  relay  them  before  the 
arrival  of  the  train,  was  held  admissible 
against  the  company  as  part  of  the  res  gestce. 
Matteson  v.  New  York  Cent.  R.  Co.,  62  Barb. 
(N.  Y.)  364. 

Where  a  passenger  sued  for  being  wrong- 
fully ejected  from  a  train  by  the  conductor  and 
brakeman,  a  conversation  between  the  plain- 
tiff and  the  brakeman  immediately  after  the 
plaintiff  was  removed  from  the  car,  and  while 
yet  on  the  depot  platform,  tending  to  illustrate 
why  he  was  removed,  was  held  admissible  as 
part  of  the  res  gestce.  Bass  v.  Chicago,  etc.,  R. 
Co.,  42  Wis.  654,  24  Am.  Rep.  437. 

In  an  action  for  personal  injuries,  alleged 
to  have  been  caused  by  the  rude  and  negligent 
act  of  a  guard,  declarations  of  the  guard  at  the 
time  of  the  accident  that  he  was  "  sorry  he 
had  done  it,"  are  competent  for  the  plaintiff 
as  tending  to  explain  the  nature  of  the  act 
complained  of.  Koetter  v.  Manhattan  El.  R. 
Co.,  (Supreme  Ct.)  36  N.  Y.  St.  Rep.  611,  59 
Hun  (N.  Y.)  623,  13  N.  Y.  Supp.  458,  affirmed 
in  129  N.  Y.  668,  30  N.  E.  Rep.  65,  42  N.  Y. 
St.  Rep.  946. 

In  an  action  by  a  husband  to  recover  for  the 
loss  of  services  of  his  wife,  who  was  injured 
while  boarding  one  of  the  defendant's  trains, 
evidence  that  at  the  moment  of  the  accident 
and  her  exclamation  of  pain  the  brakeman 
said  that  she  could  "  go  to  hell,"  was  held  ad- 
missible as  a  part  of  the  res  gestce.  Butler  v. 
Manhattan  R.  Co.,  4  Misc.  Rep.  (N.  Y.  Super. 
Ct.)  401,  affirming  3  Misc.  Rep.  (N.  Y.)  453. 

2.  Declaration  Must  Be  Made  Before  Transaction 
a  Completed  Fact  —  United  States. — Vicksburg, 
etc.,  R.  Co.  v.  O'Brien,  119  U.  S.  99,  wherein 
Harlan,  J.,  delivering  the  opinion  of  the 
majority  of  the  court,  said:  "  We  are  of  opin- 
ion that  the  declaration  of  the  engineer  Her- 
bert to  the  witness  Roach  was  not  competent 
against  the  defendant  for  the  purpose  of  prov- 
ing the  rate  of  speed  at  which  the  train  was 
moving  at  the  time  of  the  accident.  It  is  true 
that,  in  view  of  the  engineer's  experience  and 
position,  his  statements  under  oath,  as  a  wit- 
ness, in  respect  to  that  matter,  if  credited, 
would  have  influence  with  the  jury.  Although 
the  speed  of  the  train  was  in  some  degree 
subject  to  his  control,  still  his  authority  in 
that  respect  did  not  carry  with  it  authority  to 
make  declarations  or  admissions  at  a  subse- 
quent time,  as  to  the  manner  in  which,  on  any 
particular  trip,  or  at  any  designated  point  in 
his  route,  he  had  performed  his  duty.  His 
declaration  after  the  accident  had  become  a 
completed  fact,  and  when  he  was  not  perform- 


ing the  duties  of  engineer,  that  the  train,  at 
the  moment  the  plaintiff  was  injured,  was 
being  run  at  the  rate  of  eighteen  miles  an 
hour,  was  not  explanatory  of  anything  in 
which  he  was  then  engaged.  It  did  not  ac- 
company the  act  from  which  the  injuries  in 
question  arose.  It  was,  in  its  essence,  the 
mere  narration  of  a  past  occurrence,  not  a  part 
of  the  res  gestce — simply  an  assertion  or  repre- 
sentation, in  the  course  of  conversation,  as  to 
a  matter  not  then  pending,  and  in  respect  to 
which  his  authority  as  engineer  had  been  fully 
exerted.  It  is  not  to  be  deemed  part  of  the 
res  gestce  simply  because  of  the  brief  period 
intervening  between  the  accident  and  the  mak- 
ing of  the  declaration.  The  fact  remains  that 
the  occurrence  had  ended  when  the  declara- 
tion in  question  was  made,  and  the  engineer 
was  not  in  the  act  of  doing  anything  that  could 
possibly  affect  it.  If  his  declaration  had  been 
made  the  next  day  after  the  accident,  it  would 
scarcely  be  claimed  that  it  was  admissible  evi- 
dence against  the  company.  And  yet  the 
circumstance  that  it  was  made  between  ten 
and  thirty  minutes  —  an  appreciable  period  of 
time  —  after  the  accident,  cannot,  upon  princi- 
ple, make  this  case  an  exception  to  the  general 
rule."  Waite,  C.  J.,  Field,  Miller,  and  Blatch- 
ford,  JJ.,  dissented.  And  see  Union  Packet  Co. 
v.  Clough,  20  Wall.  (U.  S.)  528. 

Alabama.  —  In  Alabama  G.  S.  R.  Co.  v. 
Hawk,  72  Ala.  112,  47  Am.  Rep.  403,  evidence 
that  the  conductor,  a  few  minutes  after  the 
plaintiff  had  been  hurt,  "  asked  the  engineer 
why  he  did  not  respond  to  the  bell  call,  and 
that  the  engineer  answered  that  he  did  re- 
spond to  all  the  bell  call  he  heard,"  was  held 
inadmissible  as  res  gestce. 

Illinois.  —  In  Mobile,  etc.,  R.  Co.  v.  Klein, 
43  111.  App.  63,  admissions  of  certain  em- 
ployees of  the  company,  made  long  after  the 
accident,  touching  defects  in  the  track  tend- 
ing to  produce  the  injury,  were  held  inadmis- 
sible as  part  of  the  res  gestce. 

And  in  Chicago,  etc.,  R.  Co.  v.  Fillmore,  57 
111.  265,  an  action  to  recover  for  injuries  occa- 
sioned by  falling  through  an  uncovered  bridge 
in  attempting  to  get  on  the  defendant's  train, 
declarations  of  the  conductor  of  the  train, 
made  after  the  accident  had  happened,  tend- 
ing to  show  that  the  company  had  been  guilty 
of  negligence,  were  held  inadmissible. 

Kentucky.  —  In  McLeod  v.  Ginther,  80  Ky. 
399,  statements  by  the  conductor  made  at  the 
wreck  and  only  a  few  minutes  after  it  oc- 
curred, while  search  was  being  made  for  the 
injured,  were  held  admissible. 

And  in  an  action  by  a  passenger  for  an 
injury  received  in  alighting  from  the  train, 
where  it  appeared  that  the  train  remained  at 
the  station  ten  minutes  after  the  accident,  a 
statement  made  by  the  conductor  when  half- 
way to  the  next  station,  admitting  that  the  ac- 
cident was  caused  by  his  negligence,  is  not 
admissible  as  part  of  the  res  gestce.  Chesa- 
peake, etc.,  R.  Co.  v.  Reeves,  (Ky.  1889)  n  S. 
W.  Rep.  464.  And  see  Louisville,  etc.,  R.  Co. 
v.  Ellis,  97  Ky.  330. 

Michigan.  —  Declarations  by  the  switchman. 
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after  the  commencement  of  the  transaction  in  question.1 

The  Declaration  Must  Be  a  Statement  of  a  Fact,  not  merely  the  expression  of  an 
opinion  by  the  servant;  for  instance,  it  has  been  held  that  the  remark  by  a 
guard  on  an  elevated  train,  while  he  was  helping  a  fallen  passenger  to  get  up, 
"  You  must  be  hurt,"  was  inadmissible.2 

By  Whom  Made.  —  The  declarations  must  also  be  made  by  a  servant  directly 
connected  with  the  transaction.3 

(2)  Reports  to  Superior  Officers.  —  A  report  by  a  servant  as  to  the  circum- 
stances of  an  accident,  to  his  superior  officer,  made  after  the  transaction  has 
ended,  though  required  by  the  rules  of  the  carrier,  has  been  held  inadmissible 
as  res gestce* 

d.  Declarations  and  Conduct  of  Third  Persons.  —  In  the  case  of 
personal  injuries  where  the  question  arises  as  to  the  negligence  of  the  passen- 
ger, evidence  of  the  actions  and  exclamations  of  other  passengers  is  competent 
as  part  of  the  res  gestce  to  show  that  his  actions  were  those  of  an  ordinarily 


through  whose  alleged  negligence  a  switch 
was  left  open  which  caused  the  accident,  made 
after  his  entrance  into  the  car  in  which  the  in- 
jured persons  were  being  attended  to,  are  not 
res  gestce.  Patterson  v.  Wabash,  etc.,  R.  Co., 
54  Mich.  91. 

Mississippi.  —  In  an  action  for  damages  for 
requiring  a  passenger  having  no  ticket  to  pay 
more  than  the  ticket  rate,  evidence  of  the 
declaration  of  the  ticket  agent  at  the  station 
where  the  passenger  had  tried  to  buy  a  ticket, 
that  he  was  asleep  before  and  on  the  arrival 
of  the  train  on  which  the  plaintiff  took  pass- 
age, such  declaration  having  been  made  on 
the  day  following,  was  held  incompetent. 
Forsee  v.  Alabama  G.  S.  R.  Co.,  63  Miss.  66, 
56  Am.  Rep.  801. 

Admissions  of  a  conductor,  made  some  days 
after  a  passenger  fell  from  his  train,  that  he 
kicked  him  off,  are  not  part  of  the  res  gestce. 
Moore  v.  Chicago,  etc.,  R.  Co.,  59  Miss.  243, 

9  Am.  &  Eng.  R.  Cas.  401. 

New  York.  —  Hendricks  v.  Sixth  Ave.  R. 
Co.,  44  N.  Y.  Super.  Ct.  8. 

Texas.  —  Declarations  of  a  railroad  employee 
made  an  hour  after  the  wreck,  but  at  the  place 
of  the  wreck,  were  held  admissible.  Missouri 
Pac.  R.  Co.  v.  Ivy,  71  Tex.  409,  10  Am.  St. 
Rep.  758. 

Wisconsin.  —  Where  a  passenger  sues  for 
being  ejected  from  a  train,  the  conductor 
claiming  that  his  ticket  did  noi  entitle  him  to 
ride  to  the  place  where  he  desired  to  go,  evi- 
dence of  declarations  of  the  ticket  agent,  made 
after  the  ticket  was  sold,  is  not  admissible 
against  the  company,  not  being  a  part  of  the 
res  gestce.    Milwaukee,  etc.,  R.  Co.  v.  Finney, 

10  Wis.  388. 

1.  Declaration  Before  the  Transaction. — 
Declarations  made  by  the  conductor  of  the 
train  to  a  passenger  a  moment  before  the  ac- 
cident, of  the  bad  condition  of  the  road,  and  of 
his  train  having  run  off  the  track  five  consecu- 
tive times  next  preceding  the  present  trip,  are 
not  admissible  in  proof  of  negligence  as  res 
gestce.  Mobile,  etc.,  R.  Co.  v.  Ashcraft,  48 
Ala.  15. 

Where  an  accident  is  charged  as  having 
been  produced  by  a  defective  locomotive, 
declarations  by  the  engineer  as  to  its  defective 
condition,  made  at  various  times  ranging  from 
a  few  hours  back  to  five  months  before  the  ac- 


cident, are  not  part  of  the  res  gestce.  Louis- 
ville, etc.,  R.  Co.  v.  Stewart,  56  Fed.  Rep.  80S. 

Declarations  of  other  employees  of  the  car- 
rier made  before  the  accident,  warning  the 
engineer  against  running  at  so  great  a  speed, 
are  inadmissible  as  res  gestce.  San  Antonio, 
etc.,  R.  Co.  -'.  Robinson,  73  Tex.  277. 

2.  De  Soucey  v.  Manhattan  R.  Co.  (C.  PI.) 
15  N.  Y.  Supp.  108. 

3.  Must  be  Made  by  One  Connected  with  Trans- 
action. —  In  Metropolitan  R.  Co.  v.  Collins,  1 
App.  Cas.  (D.  C.)  383,  the  declaration  of  the 
defendant's  transfer  agent,  who  was  not  di- 
rectly connected  with  the  occurrence,  made 
from  two  to  five  minutes  thereafter,  to  the 
effect  that  the  conductor  "  would  get  into 
trouble,"  "  that  he  started  without  my  author- 
ity," were  held  inadmissible  as  part  of  the 
res  gestae. 

4.  Reports  to  Superior  Officers.  —  A  report 
made  by  an  engineer  to  his  chief,  a  half  hour 
after  an  accident,  detailing  the  manner  and 
cause  of  it,  was  held  not  admissible  in  favor 
of  the  company  as  part  of  the  res  gestce.  Nash- 
ville, etc.,  R.  Co.  v.  Messino,  1  Sneed  (Tenn.) 
221. 

In  Carroll  v.  East  Tennessee,  etc.,  R.  Co., 
82  Ga.  452,  41  Am.  &  Eng.  R.  Cas.  307,  it  was 
held  that  reports  to  the  general  manager  of 
the  company  touching  the  facts,  circum- 
stances, and  results  of  a  railway  accident,  and 
who  was  to  blame  therefor,  made  several  days 
after  the  event,  by  the  superintendent  and  the 
conductor,  supported  by  the  affidavit  of  the 
latter  and  of  several  other  employees,  were 
not  admissible  in  evidence  to  affect  the  com- 
pany, whether  such  reports  were  exacted  and 
made  under  standing  rules  requiring  the 
same,  or  under  special  orders  for  the  particu- 
lar occasion;  no  question  of  notice  to  the  com- 
pany being  involved  in  the  controversy. 

A  conversation  between  the  driver  and  the 
superintendent  after  the  accident,  in  which  the 
driver  stated  that  he  had  reported  the  car  as 
having  a  bad  brake,  etc.,  is  inadmissible  as  res 
gestic  to  show  notice  of  the  defect  claimed. 
Wormsdorf  v.  Detroit  City  R.  Co.,  75  Mich. 
472,  13  Am.  St.  Rep.  453,  40  Am.  &  Eng.  R. 
Cas.  271. 

See  also  North  Hudson  County  R.  Co.  v. 
May,  48  N.  J.  L.  401.  But  see  Keyser  v.  Chi- 
cago, etc.,  R.  Co.,  66  Mich.  390. 
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prudent  man.1  And  it  has  been  held  that  a  statement  by  a  fellow-passenger 
to  the  plaintiff,  who  was  injured  by  jumping  from  the  train  while  in  motion, 
to  the  effect  that  the  train  did  not  stop  at  his  station,  was  admissible,  being 
in  immediate  connection  with  the  plaintiff's  act,  and  explanatory  of  his  motives 
and  mental  condition.2 

Exclamations  by  Bystanders.  —  The  admissibility  of  evidence  of  exclamations  is 
not  limited  to  those  of  other  passengers,  but  extends  to  exclamations  by 
bystanders  as  well.3 

Declarations  as  to  Circumstances  of  Accident.  —  The  declarations  after  the  accident, 
in  regard  to  the  circumstances  of  it,  are  to  be  distinguished  from  exclamations 
while  the  danger  of  injury  to  the  passenger  is  pending,  the  former  being 
inadmissible.4 

Assault  by  Employee  —  Remarks  of  Fellow-Passenger.  —  Remarks  made  by  other  pass- 
engers while  assisting  the  injured  passenger  against  the  assault  of  the  carrier's 
servant  have  also  been  held  admissible.5 

Prior  Assaults  upon  Carrier's  Servants.  —  And  it  has  been  held  permissible  to  prove 
prior  assaults  upon  the  defendant's  brakeman  by  other  persons,  to  show  why 
he  was  carrying  a  stick  with  which  he  struck  a  passenger.6 

injuries  to  other  Passengers.  —  Evidence  of  the  extent  of  the  injuries  to  other 
passengers  is  not  admissible  as  proof  of  the  extent  of  the  plaintiff's  injury.7 

X.  Matters  of  Defense  —  1.  General  Statement.  —  In  many  instances  it  has 
been  possible  to  treat  certain  matters  of  defense  to  actions  by  the  passenger 
against  the  carrier,  more  conveniently  and  appropriately  in  other  portions  of 
this  article,  and  reference  must  be  made  thereto.8    In  the  succeeding  sections 


1.  Declarations  and  Conduct  of  Third  Persons. 

—  In  Mitchell  v.  Southern  Pac.  R.  Co.,  87  Cal. 
62,  where  it  was  claimed  that  the  passenger 
was  guilty  of  contributory  negligence  in  going 
upon  the  platform  for  the  purpose  of  jumping 
from  the  train,  evidence  of  the  conduct  of  the 
other  passengers  was  held  admissible.  Pater- 
son,  J.,  said:  "  They  all  had  an  equal  interest 
in  protecting  themselves,  and  will  be  pre- 
sumed to  have  done  what  appeared  to  them 
to  involve  the  least  hazard." 

See  also  Twomley  v.  Central  Park,  etc.,  R. 
Co.,  69  N.  Y.  158,  25  Am.  Rep.  162,  where  it 
was  claimed  that  a  passenger  was  negligent 
in  jumping  from  a  street  car  which  was 
upon  a  railroad  track  in  front  of  an  approach- 
ing train,  a  collision  having  been  averted,  and 
those  who  remained  upon  the  car  being  unin- 
jured; and  evidence  that  other  passengers  also 
jumped  was  held  admissible. 

Exclamations  by  Passengers.  —  Evidence  of 
the  acts  of  passengers  and  of  outcries  made  by 
them  and  by  bystanders  on  the  occasion  has 
been  held  admissible  as  descriptive  of  the  oc- 
currence and  as  part  of  the  res  gesta>,  and  also 
as  showing  that  the  plaintiff  was  actuated  by 
reasonable  apprehension  of  danger,  and  not 
by  rashness  and  imprudence. 

See  also  Kleiber  v.  People's  R.  Co.,  107 
Mo.  240;  Galena,  etc.,  R.  Co.  v.  Fay,  16  111. 
558,  63  Am.  Dec.  323;  Mobile,  etc.,  R.  Co.  v. 
Ashcraft,  48  Ala.  15. 

Confusion  Produced  among  the  Passengers  at 
the  time  of  an  accident  to  the  car  may  be 
shown  as  part  of  the  res  gesta.  Hallahan  v. 
New  York,  etc.,  R.  Co.,  102  N.  Y.  194,  26  Am. 
&  Eng.  R.  Cas.  169. 

2.  Hemmingway  v.  Chicago,  etc.,  R.  Co.,  72 
Wis.  42,  7  Am.  St.  Rep.  823,  33  Am.  &  Eng.  R. 
Cas.  511. 


3.  Kleiber  v.  People's  R.  Co.,  107  Mo. 
240. 

4.  A  Card  Issued  by  Passengers,  the  Day  After 
the  Railway  Accident,  containing  statements  in 
regard  to  the  accident,  is  not  admissible  as  res 
gestae.  Macon,  etc.,  R.  Co.  v.  Johnson,  38  Ga. 
409. 

An  Account  of  the  Accident  by  the  Husband  of 
the  Injured  Passenger,  to  a  person  inquiring 
about  it,  is  not  res  gesta.  Kellers'.  Sioux  City, 
etc.,  R.  Co.,  27  Minn.  178. 

Declarations  of  Bystanders.  —  Missouri  Pac. 
R.  Co.  v.  Ivy,  71  Tex.  409,  10  Am.  St.  Rep. 
758.  See  also  Metropolitan  R.  Co.  v.  Collins,  r 
App.  Cas.  (D.  C.)  383. 

5.  Sherley  v.  Billings,  8  Bush  (Ky.)  147,  8 
Am.  Rep.  451. 

6.  Chicago,  etc.,  R.  Co.  v.  Boger,  I  111.  App. 
472. 

7.  Extent  of  Injuries  to  Other  Passengers.  —  In 

an  action  by  a  passenger  for  a  personal  injury, 
caused  by  a  car  leaving  the  track,  where  the 
issue  is  as  to  whether  the  plaintiff  was  injured 
at  all  by  the  accident,  and  there  is  a  conflict  of 
evidence  on  this  point  by  medical  witnesses,  it 
is  error  to  admit  evidence  to  show  that  the  con- 
ductor, who  sat  near  the  plaintiff,  was  not  in- 
jured. Levy  v.  Campbell,  (Tex.  1892)  19  S.  W. 
Rep.  438. 

8.  For  a  discussion  of  the  carrier's  defense 
on  the  ground  of  the  plaintiffs  not  being  a 
passenger,  see  supra,  this  title,  What  Persons 
Should  be  Considered  Passengers. 

For  a  discussion  of  the  following  matters  as 
defenses:  act  of  God;  act  of  public  enemies; 
limitation  of  liability;  want  of  knowledge 
of  fellow  passenger's  dangerous  character, 
see  supra,  this  title.  Duties  and  Liabilities. 

For  a  discussion  of  the  discharge  of  a  car- 
rier from  liability  by  release  or  accord  and 
l  Volume  V. 
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under  this  division  of  the  article,  however,  will  be  found  discussed  those  mat- 
ters of  defense  which  demand  a  distinct  and  independent  treatment. 

2.  Contributory  Negligence  —  a.  Rule  Stated.  —  It  is  well  settled  that  in 
order  for  a  passenger  to  recover  for  an  injury  on  the  ground  of  negligence  on 
the  part  of  the  carrier,  it  must  appear  that  the  plaintiff  was  in  the  exercise  of 
due  care  in  respect  to  the  occurrence  from  which  the  injury  arose,  or  that  the 
injury  was  in  no  part  due  to  his  own  fault  or  want  of  care,1  and  a  recovery 
will  be  defeated  as  well  where  the  negligence  of  the  passenger  exposes  him  to 
injury  as  where  it  co-operates  in  causing  the  misfortune  from  which  the  injury 
results.2 

Degree  of  Care  Required  of  Passenger.  —  A  passenger  is  required  to  exercise  that 
care  and  regard  for  his  own  safety  and  security  which  devolves  on  a  prudent 
man  under  the  circumstances.3 

Where  Carrier  is  Guilty  of  Wilful  Misconduct.  —  But  contributory  negligence  will 
not  be  a  defense  to  an  action  by  a  passenger  against  the  carrier  where  the 
atter  has  wilfully  inflicted  injury  on  the  former.4 

b.  What  Amounts  to   Contributory  Negligence  —  (i)  General 

Principles  —  (a)  Contributing  Cause  Must  Be  Negligence  in  Legal  Sense.  —  Though  the 
conduct  of  a  passenger  has  contributed  to  the  injury  sustained,  yet  if  such 


satisfaction,  see  the  titles  Release;  Accord 
and  Satisfaction,  vol.  i,  p.  408. 

1.  Rule  as  to  Passenger's  Contributory  Negli- 
gence—  Arkansas.  —  George  v.  St.  Louis,  etc., 
R.  Co.,  34  Ark.  613,  I  Am.  &  Eng.  R.  Cas. 
294. 

Georgia.  —  Macon,  etc.,  R.  Co.  v.  Johnson, 
38  Ga.  409;  Central  R.  Co.  v.  Thompson,  76 
Ga.  770. 

Illinois.  —  Galena,  etc.,  R.  Co.  v.  Fay,  16  111. 
558,  63  Am.  Dec.  323. 

Kentucky.  —  Kentucky  Cent.  R.  Co.  v.  Dills, 
4  Bush  (Ky.)  593. 

Louisiana.  —  Woods  v.  Jones,  34  La.  Ann. 
1086. 

Missouri.  —  Weber  v.  Kansas  City  Cable  R. 
Co.,  100  Mo.  194,  18  Am.  St.  Rep.  541,  4  Am. 
&  Eng.  R.  Cas.  117. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v.  As- 
pell,  23  Pa.  St.  147,  62  Am.  Dec.  323;  Pitts- 
burgh, etc.,  R.  Co.  v.  Hinds,  53  Pa.  St.  512,  91 
Am.  Dec.  224 

West  Virginia.  —  Fisher  v.  West  Virginia, 
etc.,  R.  Co.,  39  W.  Va.  366,  58  Am.  &  Eng.  R. 
Cas.  337. 

Wisconsin.  —  Chamberlain  v.  Milwaukee, 
etc.,  R.  Co.,  7  Wis.  425. 

Additional  Damage  Caused  by  Passenger  to  Him- 
self. —  Where  a  passenger  has  sustained  an  in- 
jury by  the  carrier,  the  latter  will  not  be  liable 
for  any  neglect  of  the  passenger  after  the  in- 
jury sustained,  causing  additional  damage  to 
the  passenger.  Secord  v.  St.  Paul,  etc.,  R. 
Co.,  5  McCrary  (U.  S.)  515. 

Contributory  Negligence  of  Stranger.  —  It  is  no 
answer  to  an  action  by  a  passenger  against  a 
carrier,  that  the  negligence  of  a  third  party 
contributed  to  the  injury.  Eaton  v.  Boston, 
etc.,  R.  Co.,  11  Allen  (Mass.)  505. 

Thus,  it  has  been  held  that  where  a  pass- 
enger received  an  accident  in  consequence  of 
a  collision  of  trains  belonging  to  two  railway 
companies,  the  passenger's  carrier  cannot  de- 
fend an  action  brought  against  him,  on  the 
ground  that  the  negligence  of  the  other  carrier 
contributed  to  the  injury.  Union  R.,  etc.,  Co. 
v.  Shacklett,  19  111.  App.  145. 


2.  Kentucky  Cent.  R.  Co.  v.  Thomas,  79  Ky. 
162,  42  Am.  Rep.  208. 

3.  Degree   of  Care  Required  of  Passenger.  — 

Hazard  v.  Chicago,  etc.,  R.  Co.,  1  Biss.  (U.  S.) 
503;  Mackoy  v.  Missouri  Pac.  R.  Co.,  5  Mc- 
Crary (U.  S.)  538;  Little  Rock,  etc.,  R.  Co.  v. 
Cavenesse,  48  Ark.  106;  Jefferson ville  R.  Co. 
v.  Hendricks,  26  Ind.  228;  Klutts  v.  St.  Louis, 
etc.,  R.  Co.,  75  Mo.  642;  Curtis  v.  Detroit, 
etc.,  R.  Co.,  27  Wis.  158. 

4.  Contributory  Negligence  No  Defense  Where 
Carrier's  Misconduct  Is  Wilful. —  Florida  South- 
ern R.  Co.  v.  Hirst,  30  Fla.  39;  St.  Louis,  etc., 
R.  Co.  v.  Carr,  47  111.  App.  353;  Chicago,  etc., 
R.  Co.  v.  Rielly,  40  111.  App.  416;  Louisville, 
etc.,  R.  Co.  v.  Sickings,  5  Bush  (Ky.)  1. 
See  also  Montgomery,  etc.,  R.  Co.  v.  Stew- 
art, 91  Ala.  421;  Indiana,  etc.,  R.  Co.  v. 
Burdge,  94  Ind.  46,  18  Am.  &  Eng.  R.  Cas. 
192;  Browne  v.  Raleigh,  etc.,  R.  Co.,  108  N. 
Car.  34. 

Where  a  boy  about  fourteen  years  of  age  was 
riding  upon  the  top  of  a  street  railroad  car 
as  a  passenger,  the  car  being  full  inside,  and 
he  having  paid  his  fare,  and  on  arriving  at  the 
corner  of  a  certain  street  he  asked  the  driver 
to  stop,  as  he  wished  to  get  off,  but  the  driver 
did  not  stop,  and  after  going  about  half  a 
block  at  a  moderate  speed  the  boy  undertook 
to  get  off  the  car,  and  in  doing  so  the  driver 
caught  him  by  his  head,  pulled  off  his  cap  and 
struck  at  him  with  his  whip,  and  in  attempt- 
ing to  avoid  the  blow  from  the  whip  the  boy 
fell  under  the  car  and  had  one  foot  run  over 
and  severely  injured,  it  was  held  that  these 
facts  appearing  in  evidence  on  the  trial,  the 
case  should  have  been  submitted  to  the  jury. 
A  judgment  of  dismissal  of  the  complaint  on 
the  ground  that  getting  off  the  car  while  in 
motion  was  negligence  on  the  part  of  the 
plaintiff  was  reversed,  and  a  new  trial  ordered 
with  costs  to  abide  the  event,  the  court  saying: 
"  If  the  jury  had  found  upon  these  facts  that 
the  act  was  wilful  or  wanton  on  the  part  of 
the  driver,  the  plaintiff  would  have  been  en- 
titled to  recover."  Mettlestadt  v.  Ninth  Ave. 
R.  Co.,  32  How.  Pr.  (N.  Y.  Super.  Ct.)  428. 
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conduct  h.is  not  been  in  a  legal  sense  imprudent  or  negligent,  he  may  recover 
provided  the  carrier  is  in  fault.1 

(b)  Passenger's  Negligence  Must  Be  Proximate  Cause  of  Injury.  —  Moreover,  to  defeat  a 
recovery  it  will  not  be  sufficient  that  negligence  on  the  part  of  the  passenger 
contributed  remotely  to  the  injury;  it  must  contribute  as  a  proximate  cause.2 

Another  statement  of  Rule.  —  In  some  of  the  decisions  the  rule  has  been  asserted 
that  contributory  negligence  on  the  part  of  a  passenger  will  not  disentitle  him 
to  recover,  if  it  appears  that  the  carrier,  after  discovering  the  peril  with  which 
the  passenger  was  threatened,  might,  by  the  exercise  of  reasonable  care  and 
prudence,  have  avoided  the  consequences.3  There  is  authority,  however,  to 
the  effect  that  it  is  a  misuse  of  terms  to  speak  of  the  passenger's  conduct  in 


1.  Contributing  Cause  Must  Be  Negligence  in 
Legal  Sense.  —  Si.  Louis,  etc.,  R.  Co.  v.  Maddry, 
57  Ark.  306;  Hanson  v.  Mansfield  R.,  etc.,  Co., 
38  La.  Ann.  in,  58  Am.  Rep.  162. 

In  New  York,  etc.,  R.  Co.  v.  Ball,  53  N.  J. 
L.  289,  the  court  said:  "  To  exonerate  defend- 
ant from  liability  for  its  negligence,  which 
also  caused  plaintiff's  injury,  it  is  not  sufficient 
that  plaintiff,  by  his  act,  contributed  thereto, 
but  it  must  further  appear  that  in  doing  that 
act  be  was  at  fault  and  guilty  of  what  the  law 
calls  negligence." 

2.  Passenger's  Negligence  Must  Be  Proximate 
Cause  of  Injury. — ■  McQuilken  v.  Central  Pac.  R. 
Co.,  64  Cal.  463,  16  Am.  &  Eng.  R.  Cas.  353; 
Hanson  v.  Mansfield  R.,  etc.,  Co.,  38  La.  Ann. 
in,  58  Am.  Rep.  162;  Central  R.  Co.  v. 
Smith,  74  Md.  212;  Central  R.  Co.  v.  Van 
Horn,  38  N.J.  L.  133;  Conroyz/.  Pennsylvania 
R.  Co.,  1  Pittsb.  (Pa.)  440;  Thirteenth,  etc.,  St. 
Pass.  R.  Co.  v.  Boudrou,  92  Pa.  St.  475,  37 
Am.  Rep.  707,  2  Am.  &  Eng.  R.  Cas.  30. 

Thus,  in  a  suit  against  a  railroad  company 
by  a  passenger  for  an  injury  caused  by  a  col- 
lision, it  was  held  not  to  be  sufficient  for  the 
company  to  show  that  the  plaintiff  was  acting 
at  the  time  in  disobedience  of  a  proper  order 
to  secure  his  safety,  but  it  should  also  appear 
that  the  injury  was  caused  by  such  disobedi- 
ence. Lawrenceburgh,  etc.,  R.  Co.  v.  Mont- 
gomery, 7  Ind.  474. 

Biding  on  Platform  of  Car.  — ■  Where  a  passen- 
ger has  lefta  train  and  isstandingon  theground 
and  the  train  is  backed  against  him,  thereby 
causing  the  injury  complained  of,  and  it  ap- 
pears that  he  had  been  on  the  car  platform  in 
violation  of  the  rule,  there  is  no  such  causal 
connection  between  the  violation  of  the  rule 
and  the  injury  inflicted  as  will  preclude  him 
from  recovering  for  such  injury.  Gadsden, 
etc.,  R.  Co.  v.  Causler,  97  Ala.  235,  58  Am.  & 
Eng.  R.  Cas.  258. 

Also,  it  has  been  held  that  a  passenger's 
negligence  in  going  to  the  platform  of  a  car 
while  it  is  still  moving  does  not  affect  his 
right  to  recover  for  an  injury  suffered  in  prop- 
erly alighting  after  the  train  has  stopped. 
Wood  v.  Lake  Shore,  etc.,  R.  Co.,  49  Mich. 
370,  8  Am.  &  Eng.  R.  Cas.  478.  See  also 
Lackawanna,  etc.,  R.  Co.  v.  Chenewith,  52  Pa. 
St.  382,  91  Am.  Dec.  168. 

Alighting  from  Moving  Train.  —  Also,  it  has 
been  held  that  while  it  may  be  negligence  for 
a  passenger  to  leave  a  slowly  moving  train 
which  stops  very  soon  after  he  is  off,  still  his 
doing  so  will  not  defeat  a  recovery  for  injuries 
received  which  his  own  act  does  not  cause  or 


contribute  to.  Van  Ostran  v.  New  York  Cent., 
etc.,  R.  Co.,  35  HunfN.  Y.)  590,  104 N.  Y.  683. 
See  also  Central  R.  Co.  v.  Smith,  74  Md.  212. 

Protrusion  of  Arm  from  Car  Window.  —  Where 
a  passenger  was  riding  on  a  car  with  his  elbow 
resting  on  the  window-sill  and  slightly  pro- 
jecting out  of  the  window,  but  his  hand  and 
wrist  were  inside,  and  a  stick  of  cord-wood  fell 
from  a  pile  corded  or  stacked  near  the  track 
through  the  open  window  at  which  he  sat, 
striking  the  back  of  the  hand,  or  near  it, 
catching  in  the  mouth  of  the  coat-sleeve,  and 
jammed  the  arm  backward  and  injured  it,  it 
was  held  that  the  inception  of  the  injury  being 
inside  of  the  window,  it  was  not  caused  by  any 
exposure  of  the  arm  outside  of  it,  and  that  the 
facts  were  not  such  as  the  court  could  decide 
to  be  negligence  in  law  allowing  a  nonsuit, 
but  were  for  the  jury.  Moakler  v.  Willamette 
Valley  R.  Co.,  18  Oregon  189,  17  Am.  St.  Rep. 
717. 

3.  Kentucky  Cent.  R.  Co.  v.  Dills,  4  Bush 
(Ky.)  593.  In  Montgomery,  etc.,  R.  Co.  v. 
Stewart,  91  Ala.  421,  it  was  held  that,  though 
a  passenger  was  guilty  of  negligence  in  at- 
tempting to  board  a  moving  train,  yet  if  the 
danger  might  have  been  avoided  by  due  care 
on  the  part  of  the  defendant's  employees  after 
they  discovered  the  peril,  or  if  the  injury 
would  not  have  been  inflicted  but  for  their 
affirmative  act  in  negligently  increasing  the 
speed  of  the  train,  knowing  that  thereby  the 
plaintiff's  safety  would  be  imperiled,  the  de- 
fendant company  was  liable,  notwithstanding 
the  plaintiff's  own  original  negligence. 

Missouri.  —  In  Price  v.  St.  Louis,  etc.,  R. 
Co.,  72  Mo.  414,  it  was  held  that,  though  a 
passenger  is  guilty  of  negligence  contributing 
to  his  injury,  yet  the  carrier  will  be  liable  if, 
after  becoming  aware  of  the  plaintiff's  danger, 
he  could  have  prevented  the  injury  by  the  use 
of  ordinary  care,  skill,  and  caution,  and  failed 
to  do  so. 

See  also  Straus  v.  Kansas  City,  etc.,  R.  Co., 
75  Mo.  191.  But  see  Whalen  v.  St.  Louis, 
etc.,  R.  Co.,  60  Mo.  323,  where  it  was  held 
that  an  instruction  to  the  effect  that  if  the 
passenger  was  guilty  of  some  negligence 
which  contributed  to  his  injury,  and  those 
managing  the  defendant's  train  might  have 
avoided  the  injury  by  the  exercise  of  ordinary 
care  and  prudence,  the  defendant  was  still 
liable,  was  imperfect  in  leaving  out  of  view 
the  question  whether  the  plaintiff's  negligence, 
which  was  a  contributing  cause,  was  proxi- 
mate and  direct,  or  whether  it  was  merely 
remote. 
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such  case  as  contributory  negligence,  and  that  the  rule  in  question  is  but  the 
statement  in  another  form  of  the  proposition  that  antecedent  misconduct  or  neg- 
ligence on  the  part  of  the  passenger,  such  as  could  not  have  had  any  influence 
upon  the  conduct  of  the  carrier,  will  not  defeat  a  recovery  for  injuries  inflicted 
by  the  immediate  negligence  of  the  carrier.1 

(c)  Acts  in  Disobedience  of  Warning.  —  Where  a  passenger  has  been  warned  by 
the  carrier  through  its  servants  or  otherwise  of  the  danger  attending  the  doing 
of  a  certain  act,  or  occupying  a  certain  position,  and  he  disregards  such  warn- 
ing, he  cannot  recover  for  an  injury  sustained  in  consequence,  though  the 
carrier  may  also  be  in  fault.2 

Acts  in  Disobedience  of  Carrier's  Rules.  —  Carriers  are  held  to  a  strict  account- 
ability for  the  safety  of  passengers,  and  to  enable  them  to  properly  discharge 
this  duty  they  have  power  to  make  reasonable  rules  and  regulations.  A  pass- 
enger is  bound  to  observe  these  rules  and  regulations,  and  if,  by  reason  of 
disregard  of  them,  he  is  injured,  he  cannot  hold  the  carrier  liable  although  the 
injury  is  attributable  in  part  to  the  negligence  of  the  latter.3 


1.  Pennsylvania  R.  Co.  v.  Reed,  60  Fed. 
Rep.  694.  In  an  action  for  personal  injuries 
it  appeared  that  the  plaintiff  attempted  to 
board  a  moving  train  while  she  was  encum- 
bered with  luggage,  and  that  when  she  was 
about  to  alight  from  the  car  step  to  the  plat- 
form the  brakeman,  apparently  intending  to 
assist  her,  pushed  her  so  violently  that  she 
fell  to  the  platform.  In  her  testimony  she 
stated  that  she  was  standing  with  one  foot  on 
the  step  at  the  time,  holding  to  the  rail  at  the 
side,  and  about  to  raise  the  other  foot  to  the 
platform.  The  brakeman  denied  the  whole 
transaction.  It  was  held  that  it  was  a  ques- 
tion for  the  jury  to  determine  whether  the 
plaintiff  had  safely  established  herself  on  the 
car  step,  or  whether  the  interference  of  the 
brakeman  was  necessary  to  assist  her  in  so 
doing.  And  it  was  further  held  that,  even 
though  it  was  negligence  in  the  plaintiff  to  at- 
tempt to  board  the  train  while  in  motion,  if  it 
appeared  from  all  the  evidence  that  she  had 
established  herself  safely  on  the  car  step,  the 
interference  of  the  brakeman  was  unnecessary, 
and  there  was  no  contributory  negligence  on 
her  part  to  defeat  her  right  to  recover  for  neg- 
ligence or  undue  violence  on  his  part.  Penn- 
sylvania R.  Co.  v.  Reed,  60  Fed.  Rep.  694. 

In  accordance  with  the  doctrine  of  the  text, 
it  has  been  held,  in  Tobin  v.  Omnibus  Cable- 
Co.,  (Cal.  1893)  34  Pac.  Rep.  124.  58  Am.  & 
Eng.  R.  Cas.  223,  that  negligence  of  a  passen- 
ger amounting  to  absence  of  ordinary  care 
which,  concurrently  with  the  negligence  of  a 
railroad  company,  proximately  contributes  to 
the  injury  complained  of,  is  a  good  defense 
whether  the  party  could  or  could  not,  with 
ordinary  or  even  extraordinary  care,  have 
guarded  against  it.  In  this  case  the  court 
said:  "  It  should  be  observed,  however,  that 
the  negligence  of  defendant  in  such  case  is 
mere  negligence  in  the  proper  sense  of  the 
word,  exclusive  of  malice,  and  consequently 
-exclusive  of  such  reckless  conduct  of  defend- 
ant as  would  be  sufficient  proof  of  malice." 

Carrier's  Negligence  in  Attempting  to  Avoid 
Negligence  of  Passenger.  —  But  it  has  been  said 
that  if  the  passenger  was  injured  in  conse- 
quence of  the  negligence  of  the  carrier's  agent 
while  he  was  performing  a  duty  which  the 
passenger's  own  negligent  conduct  had  im- 


posed upon  him,  the  passenger's  negligence 
was  a  contributory  cause  of  the  injury,  and  he 
was  not  entitled  to  recover.  Pennsylvania  R. 
Co.  v.  Reed,  60  Fed.  Rep.  694. 

2.  Disregard  of  Carrier's  Warning.  —  Ohio, 
etc.,  R.  Co.  v.  Schiebe,  44  111.  460;  Blake  v. 
Burlington,  etc.,  R.  Co.,  78  Iowa  57,  39  Am. 
&  Eng.  R.  Cas.  405;  Dodge  v.  Boston,  etc.. 
Steamship  Co.,  148  Mass.  207,  37  Am.  &  Eng. 
R.  Cas.  67;  Fulks  v.  St.  Louis,  etc.,  R.  Co., 
nr  Mo.  335,  52  Am.  &  Eng.  R.  Cas.  280;  State 
v,  Tom,  8  Oregon  177;  Pennsylvania  R.  Co. 
v.  Aspell,  23  Pa.  St.  147,  62  Am.  Dec.  323;  Jew- 
ell v.  Chicago,  etc.,  R.  Co.,  54  Wis.  610,  41  Am. 
Rep.  63,  6  Am.  &  Eng.  R.  Cas.  379. 

Thus,  where  a  person  employed  by  a  troupe 
of  traveling  showmen  was  killed  in  a  railroad 
accident  while  riding  in  a  car  used  for  trans- 
porting the  scenery  of  the  show,  it  was  held 
that  the  deceased  remained  there  at  his  own 
risk,  after  the  conductor  had  told  him  that  he 
must  not  ride  in  the  show-car,  it  being  a  dan- 
gerous place.  Blake  v.  Burlington,  etc.,  R. 
Co.,  78  Iowa  57,  39  Am.  &  Eng.  R.  Cas.  405. 

3.  Disobedience  of  Carrier's  Rules  —  Alabama. 
—  Alabama  G.  S.  R.  Co.  v.  Hawk,  72  Ala.  112, 
47  Am.  Rep.  403. 

California.  —  Mitchell  v.  Southern  Pac.  R. 
Co.,  87  Cal.  62. 

Illinois. — Chicago,  etc.,  R.  Co.  d.  Rielly, 
40  111.  App.  416. 

Iowa.  —  McDonald  v.  Chicago,  etc.,  R.  Co., 
26  Iowa  124,  96  Am.  Dec.  114. 

Maryland '.  —  Baltimore,  etc.,  Turnpike  Road 
Co.  v.  Leonhardt,  66  Md.  70. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Langdon,  92  Pa.  St.  21,  37  Am.  Rep.  651. 

Virginia. — Virginia  Midland  R.  Co.  v. 
Roach,  83  Va.  375. 

West  Virginia.  —  Downey  v.  Chesapeake, 
etc.,  R.  Co.,'  28  W.  Va.  732. 

See  also  Western  Maryland  R.  Co.  v.  Her- 
old,  74  Md.  510. 

Riding  on  Freight  Train.  —  It  has  been  held 
that  a  plaintiff  who,  in  violation  of  the  rules 
of  a  railroad  of  which  she  has  notice,  puts  her 
child  upon  a  freight  train,  cannot  recover  for 
injuries  occasioned  by  the  negligence  of  the 
railroad  employees  who  take  the  child  in 
known  violation  of  such  rule.  Whitehead  v. 
St.  Louis,  etc.,  R.  Co.,  22  Mo.  App.  60;  Hous- 
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Effect  of  ignorance  of  Rule.  —  It  has  been  held,  however,  that  the  violation  of  a 
carrier's  rule  will  not  defeat  a  recovery  for  an  injury  received,  where  it  is  not 
shown  that  the  regulation  was  known  to  the  passenger.1 

Effect  of  Permission  of  Carrier's  Servant.  —  But  if  the  carrier's  regulation  is  known 
to  the  passenger,  the  violation  thereof,  even  with  the  permission,  connivance, 
or  knowledge  of  the  carrier's  servant,  will  amount  to  contributory  negligence.3 

Effect  of  Non-Enforcement  of  Regulation.  —  However,  a  breach  of  the  carrier's  rule 
will  not  amount  to  contributory  negligence  where  it  appears  that  the  carrier 
has  habitually  permitted  the  regulation  to  be  disregarded.3 

(d)  Acts  under  Direction  or  by  Permission  of  Carrier.  —  Where  a  passenger  acts  in 
conformity  to  a  permission  or  direction  given  by  a  conductor  or  other  agent  of 
the  carrier,  acting  within  the  scope  of  his  authority,4  and  such  conduct  on 
his  part  will  not  expose  him  to  a  known  or  apparent  danger  which  a  prudent 
man  would  not  incur,  he  will  not  be  guilty  of  contributory  negligence,, 
although  his  conduct  may  result  in  bringing  injury  upon  him.5 

ton,  etc.,  R.  Co.  v.  Moore,  49  Tex.  32,  30  Am. 
Rep.  98. 

1.  Effect  of  Passenger's  Ignorance  of  Rule.  — 

McDonald  v.  Chicago,  etc.,  R.  Co.,  26  Iowa 
124,  96  Am.  Dec.  114;  Hanson  v.  Mansfield 
R.,  etc.,  Co.,  38  La.  Ann.  111,  58  Am.  Rep. 
162:  New  York,  etc.,  R.  Co.  v.  Ball,  53  N.  J. 
L.  283;  Pennsylvania  R.  Co.  v.  Langdon,  92 
Pa.  St.  21,  37  Am.  Rep.  651. 

See  also  Western  Maryland  R.  Co.  v.  Herold, 
74  Md.  510.  Compare  Jacobus  v.  St.  Paul, 
etc.,  R.  Co.,  20  Minn.  125,  18  Am.  Rep.  360. 

Passenger's  Knowledge  of  Rule  Presumed  from 
Former  Employment.  —  But  it  has  been  held 
that  where  a  passenger  receiving  an  injury 
was  at  the  time  acting  in  violation  of  a  rule  of 
the  company,  he  will  be  presumed  to  have 
knowledge  of  such  rule  where  it  is  shown  that 
he  had  previously  been  in  the  employment  of 
the  said  carrier.  Pennsylvania  R.  Co.  v. 
Langdon,  92  Pa.  St.  35,  37  Am.  Rep.  651; 
Houston,  etc.,  R.  Co.  v.  Clemmons,  55  Tex. 
88,  40  Am.  Rep.  799;  Houston,  etc.,  R.  Co.  v. 
Moore,  49  Tex.  32,  30  Am.  Rep.  98;  Virginia 
Midland  R.  Co.  v.  Roach,  83  Va.  375. 

2.  Violation  of  Rule  by  Permission  of  Carrier's 
Servant.  —  Florida  Southern  R.  Co.  v.  Hirst,  30 
Fla.  32,  32  Am.  St.  Rep.  17;  Pennsylvania  R. 
Co.  v.  Langdon,  92  Pa.  St.  21,  37  Am.  Rep. 
651.  Compare  Watson  v.  Northern  R.  Co.,  24 
U.  C.  Q.  B.  98. 

Thus,  in  Pennsylvania  R.  Co.  v.  Langdon, 
92  Pa.  St.  21,  37  Am.  Rep.  651,  the  rule  was 
laid  down  that  the  conductor  or  other  servant 
of  the  carrier  could  not  license  a  passenger  to 
act  in  violation  of  a  known  rule  of  the  carrier, 
made  for  the  safety  and  protection  of  passen- 
gers. But  in  Minnesota  a  different  rule  seems 
to  have  been  laid  down.  Jacobus  v.  St.  Paul, 
etc.,  R.  Co.,  20  Minn.  125,  18  Am.  Rep.  360. 
See  also  Jones  v.  Chicago,  etc.,  R.  Co.,  43 
Minn.  279. 

Where  Regulation  Is  Unknown.  —  Where,  how- 
ever, the  regulation  of  the  carrier  is  unknown 
to  the  passenger,  and  the  latter  acts  under  the 
direction  of  the  carrier's  servant,  he  may  be 
excused  from  the  charge  of  negligence.  Thus, 
in  Hanson  v.  Mansfield  R.,  etc.,  Co.,  38  La. 
Ann.  in,  58  Am.  Rep.  162,  it  was  held  that 
one  who  goes  on  a  freight  train  by  permission 
of  the  conductor,  or  engineer  acting  as  con- 
ductor, and  pays  the  usual  fare,  is  entitled  to 
the  privileges  and  protection  of  a  passenger, 
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and  will  not  be  guilty  of  contributory  negli- 
gence in  respect  to  an  injury  received  on  such 
train,  even  though  the  officer  has  been  forbid- 
den to  receive  passengers,  provided  such  order 
was  not  known  to  the  passenger. 

See  also  New  York,  etc.,  R.  Co.  v.  Ball,  53 
N.  J.  L.  286.  Compare  Files  v.  Boston,  etc., 
R.  Co.,  149  Mass.  204,  14  Am.  St.  Rep.  41 1; 
Eaton  v.  Delaware,  etc.,  R.  Co.,  57  N.  Y.  382, 
15  Am.  Rep.  513.  Also,  in  Dunn  v.  Grand 
Trunk  R.  Co.,  58  Me.  187,  4  Am.  Rep.  267,  it 
was  held  that  if  a  passenger  enters  the  saloon 
car  of  a  freight  railway  train,  and  when  the- 
train  starts,  without  being  requested  or  di- 
rected to  leave,  remains  there  as  a  passenger, 
contrary  to  the  rules  of  the  company,  but  with 
the  knowledge  of  the  conductor,  who  receives 
from  him  the  usual  fare  of  a  first-class  passen- 
ger, but  fails  to  inform  him  of  the  carrier's  reg- 
ulation, the  corporation  incurs  the  same  liabil- 
ity for  his  safety  as  if  he  were  in  a  regular 
passenger  train. 

3.  Effect  of  Non-Enforcement  of  Regulation.  — 
Chicago,  etc.,  R.  Co.  v.  Lowell,  151  U.  S. 
209;  Jones  v.  Chicago,  etc.,  R.  Co.,  43  Minn. 
279.  See  also  New  York,  etc.,  R.  Co.  v.  Ball,  53 
N.  J.  L.  286. 

4.  Passenger  Acting  under  Direction  of  Carrier's. 
Authorized  Agent.  —  Little  Rock,  etc.,  R.  Co.  v.. 
Miles,  40  Ark.  298,  48  Am.  Rep.  10;  Chicago,, 
etc.,  R.  Co.  v.  Koehler,  47  111.  App.  147;  Cin- 
cinnati, etc.,  R.  Co.  v.  Carper,  112  Ind.  26,  2 
Am.  St.  Rep.  144. 

5.  Direction  of  Carrier's  Agent  as  Excusing  Act 
Not  Obviously  Dangerous  —  Alaiama. —  South, 
etc.,  Alabama  R.  Co.  v.  Schaufler,  75  Ala.  142; 
Montgomery,  etc.,  R.  Co.  v.  Stewart,  91  Ala. 
421;  Highland  Ave.,  etc.,  R.  Co.  v.  Winn,  93 
Ala.  309. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Per- 
son, 49  Ark.  182;  St.  Louis,  etc.,  R.  Co.  v. 
Cantrell,  37  Ark.  519,  40  Am.  Rep.  105. 

Illinois.  —  Hannibal,  etc.,  R.  Co.  v.  Martin, 
in  111.  219. 

Indiana.  —  Louisville,  etc.,  R.  Co.  z\  Kelly, 
92  Ind.  371;  Louisville,  etc.,  R.  Co.  v.  Bisch, 
120  Ind.  549,  41  Am.  &  Eng.  R.  Cas.  89. 

Michigan.  —  McCaslin  v.  Lake  Shore,  etc., 
R.  Co.,  93  Mich.  553;  Clinton  v.  Root,  58  Mich. 
182,  55  Am.  Rep.  671. 

Mississippi.  —  Davis  v.  Louisville,  etc.,  R. 
Co.,  69  Miss.  136. 

New  York. — Carroll  v.  New  York,  etc.,  R. 
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(e)  Acts  in  Avoidance  of  Impending  Danger.  — ■  If  the  negligence  or  misconduct  of 
the  carrier  puts  the  passenger  in  a  situation  which  compels  him  to  undergo  one 
of  two  hazards  and  forces  him  to  choose  upon  the  instant  between  them,  the 
passenger  is  not  required  to  exercise  all  the  presence  of  mind  and  care  of  a 
prudent  man.1  Under  such  circumstances  the  carrier  necessarily  gives  the 
passenger  the  right  of  selection  between  the  two  dangers,  and  must  be 
responsible  for  the  consequences,2  and  this  though  it  may  turn  out  that  the 
more  fortunate  alternative  was  not  adopted.3 


Co.,  i  Duer  (N.  Y.)  584;  Lent  v.  New  York 
Cent.,  etc.,  R.  Co.,  120  N.  Y.  467;  Schurr  v. 
Houston,  (Buffalo  Super.  Ct.)  10  N.  Y.  St. 
Rep.  262. 

Ohio.  —  Pittsburgh,  etc.,  R.  Co.  v.  Krouse, 
30  Ohio  St.  222. 

Pennsylvania.  —  Hartzig  v.  Lehigh  Valley 
R.  Co.,  155  Pa.  St.  364. 

Tennessee.  —  Washburn  v.  Nashville,  etc.,  R. 
Co.,  3  Head  (Tenn.)  638,  75  Am.  Dec.  784. 

Where  Act  Advised  Is  Obviously  Dangerous.  — 
But  if  a  passenger  voluntarily  does  an  act 
which  is  obviously  dangerous,  with  no  occa- 
sion therefor  or  inducement  thereto  caused  by 
the  carrier,  except  a  bare  license  by  non-inter- 
ference or  express  permission  or  direction  of 
the  conductor,  he  will  take  the  special  risk  of 
such  act  upon  himself.  Whitlock  v.  Comer, 
57  Fed.  Rep.  565;  East  Tennessee,  etc.,  R.  Co. 
v.  Hughes,  92  Ga.  388;  Jeffersonville  R.  Co.  v. 
Swift,  26  Ind.  459;  Hickey  v.  Boston,  etc.,  R. 
Co.,  i4*Allen  (Mass.) 429;  Files  v.  Boston,  etc., 
R.  Co.,  149  Mass.  204,  14  Am.  St.  Rep.  411; 
Bardwell  v.  Mobile,  etc.,  R.  Co.,  63  Miss.  574, 
56  Am.  Rep.  842;  New  York,  etc.,  R.  Co.  v. 
Ball,  53  N.  J.  L.  283;  Hunter  v.  Cooperstown, 
etc.,  R.  Co.,  112  N.  Y.  371,  8  Am.  St.  Rep.  752; 
Kansas,  etc.,  R.  Co.  v.  Dorough,  72  Tex.  108. 

1.  Galena,  etc.,  R.  Co.  v.  Yarwood,  17  111. 
509,  65  Am.  Dec.  682;  Siegrist  v.  Arnot,  86 
Mo.  200,  56  Am.  Rep.  425. 

Another  Statement  of  Rule. —  In  Twomley  v. 
Central  Park,  etc.,  R.  Co.,  69  N.  Y.  15S,  25 
Am.  Rep.  162,  the  rule  was  laid  down  that 
when  a  passenger  is  placed  by  the  negligent 
acts  of  the  carrier  in  a  perilous  position  so  that 
he  has  to  choose  between  two  hazards,  and  he 
makes  such  choice  "  as  might  have  been  taken 
by  any  one  of  ordinary  prudence  placed  in  the 
same  situation,"  and  injury  results  therefrom, 
he  is  not  chargeable  with  contributory  negli- 
gence. 

Failure  to  Warn  Carrier  of  Discovered  Danger. 

—  It  has  been  held  that  a  passenger  who  sees 
a  train  on  an  intersecting  road  approaching  a 
crossing  is  not  guilty  of  contributory  negli- 
gence because  he  fails  to  pull  the  bell-rope 
and  warn  the  engineer  in  charge  of  the  train 
upon  which  he  is  riding.  Grand  Rapids,  etc., 
R.  Co.  v.  Ellison,  117  Ind..  234,  39  Am.  &  Eng. 
R.  Cas.  480.  In  this  case  the  court  »aid: 
"  The  appellee  was  not  bound  to  do  this.  As 
a  passenger  it  was  no  part  of  his  province  to 
interfere  in  any  way  in  the  management  of 
the  train." 

Also,  in  a  case  where  a  passenger  got  up 
from  his  scat  when  the  cars  stop-ped  at  his  sta- 
tion, and  moved  towards  the  door,  and  being 
informed  by  the  porter  that  the  train,  which 
had  started  again  and  was  moving  at  a  speed 
of  about  three  miles  an  hour,  would  not  stop 


again,  stepped  from  the  platform  to  the  ground 
in  the  direction  the  train  was  moving,  fell,  and 
broke  his  arm,  it  was  held  that  in  determining 
whether  there  was  contributory  negligence, 
the  fact  that  there  was  a  bell-rope  and  that  the 
plaintiff  omitted  to  resort  to  it  to  stop  the 
train  should  not  be  selected  and  accorded  con- 
clusive or  controlling  force,  but  should  be  given 
only  the  weight  to  which  it  was  entitled  on  a 
consideration  of  its  connection  with  the  other 
facts.  Central  R.,  etc.,  Co.  v.  Miles,  88  Ala.  256. 

In  an  action  against  a  railroad  company  for 
personal  injuries  caused  by  contracting  a  cold 
while  traveling,  it  has  been  held  that  the  fail- 
ure of  the  passenger,  who  was  inexperienced 
in  traveling,  to  call  the  attention  of  the  com- 
pany's employees  to  the  cold  condition  of  the 
car,  would  not  preclude  a  recovery,  but  its 
effect  as  bearing  upon  the  question  of  contrib- 
utory negligence  should  be  left  to  the  jury  to 
be  determined  from  all  the  circumstances  of 
the  case.  Hastings  v.  Northern  Pac.  R.  Co., 
53  Fed.  Rep.  224. 

2.  England.  —  Adams  v.  Lancashire,  etc.,  R. 
Co.,  L.  R.  4  C.  P.  742. 

United  States.  —  Saltonstall  v.  Stockton, 
Taney's  Dec.  (U.  S.)  11;  Ladd  v.  Foster,  12 
Sawy.  (U.  S.)  547. 

Arkansas .  —  St.  Louis,  etc.,  R.  Co.  v.  Mur- 
ray, 55  Ark.  248,  29  Am.  St.  Rep.  32,  52  Am. 
&  Eng.  R.  Cas.  373;  St.  Louis,  etc.,  R.  Co.  v^ 
Maddry,  57  Ark.  306,  58  Am.  &  Eng.  R.  Cas. 
327. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Pickard, 
8  Colo.  163. 

Georgia.  —  South-Western  R.  Co.  v.  Paulk, 
24  Ga.  366. 

Illinois.  —  Frink  v.  Potter,  17  111.  406. 

Massachusetts .  —  Ingalls  v.  Bills,  9  Met. 
(Mass.)  1,  43  Am.  Dec.  346. 

Minnesota.  —  Wilson  v.  Northern  Pac.  R. 
Co.,  26  Minn.  278. 

Missouri.  —  Dimmitt  v.  Hannibal,  etc.,  R. 
Co.,  40  Mo.  App.  654. 

New  York.  —  Buel  v.  New  York  Cent.  R. 
Co.,  31  N.  Y.  314,88  Am.  Dec.  271;  Twomley 
v.  Central  Park,  etc.,  R.  Co.,  69  N.  Y.  158,  25 
Am.  Rep.  162. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v.  As- 
pell,  23  Pa.  St.  147,  62  Am.  Dec.  323;  Pennsyl- 
vania R.  Co.  v.  Lyons,  129  Pa.  St.  113,  41  Am. 
&  Eng.  R.  Cas.  154. 

3.  Stokes  v.  Saltonstall,  13  Pet.  (U.  S.)  181; 
St.  Louis;  etc.,  R.  Co.  v.  Murray,  55  Ark.  248, 
29  Am.  St.  Rep.  32,  52  Am.  &  Eng.  R.  Cas. 
373;  South-Western  R.  Co.  v.  Paulk,  24  Ga. 
356;  Ingalls  v.  Bills,  9  Met.  (Mass.)  I,  43  Am. 
Dec.  346;  Wilson  v.  Northern  Pac.  R.  Co.,  26 
Minn.  278;  Dimmitt  v.  Hannibal,  etc.,  R.  Co., 
40  Mo.  App.  654;  Twomley  v.  Central  Park, 
etc.,  R.  Co.,  69  N.  Y.  158,  25  Am.  Rep.  162. 
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Where  No  Reasonable  Ground  of  Apprehension  Exists.  —  But  in  order  to  render  the 
carrier  liable  for  an  injury  to  the  passenger,  it  will  not  be  sufficient  that  the 
latter  became  alarmed  by  reason  of  appearances  produced  wholly  or  in  part  by 
the  carrier,  if  these  appearances  were  not  such  as  reasonably  to  cause  alarm.1 

A  Question  for  the  Jury.  —  The  question  of  the  reasonableness  of  the  apprehen- 
sion in  such  case  will  be  ordinarily  one  for  the  jury  under  all  the  facts  and 
circumstances  of  the  case.2 

(f)  Acts  to  Avoid  inconvenience. —  If  the  passenger  is  suffering  some  inconven- 
ience only,  and  to  avoid  that  he  voluntarily  runs  into  an  obvious  danger  and 
injury  ensues,  he  will  be  guilty  of  contributory  negligence,  and  cannot 
recover.3  But  it  has  been  said  that  if  the  inconvenience  is  very  great,  and  the 
danger  run  in  avoiding  it  very  slight,  it  may  not  be  unreasonable  to  incur  that 
danger.4 


Circumstances  in  Determining  Question  of  Pru- 
dence.—  But  it  seems  that  the  fact  that  the 
passenger  was  injured  in  his  attempt  to 
escape,  and  that  the  result  showed  that  he 
would  have  been  uninjured  but  for  such  at- 
tempt, may  be  considered  by  the  jury  in  de- 
termining the  question  of  prudence  on  the  part 
of  the  passenger.  Mitchell  v.  Southern  Pac. 
R.  Co.,  87  Cal.  62;  Wilson  v.  Northern  Pac. 
R.  Co.,  26  Minn.  278. 

Jumping  from  Standing  Car  to  Avoid  Collision. 
—  In  Iron  R.  Co.  v.  Mowery,  36  Ohio  St.  418, 
38  Am.  Rep.  597,  it  was  held  that  where  a 
passenger,  to  avoid  the  consequences  of  a  col- 
lision, attempts  to  leave  a  standing  car  on 
which  he  had  taken  passage,  believing  upon 
reasonable  grounds  that  by  so  doing  he  will 
escape  injury,  and  while  in  the  act  of  leaving 
is  injured  by  the  collision,  he  is  not  chargeable 
with  contributory  negligence,  although  had  he 
made  no  attempt  to  leave  the  car  the  injury 
would  not  have  happened. 

Jumping  from  Coach  to  Avoid  Overturning.  — 
If  a  passenger  in  a  coach,  by  reason  of  a  peril 
arising  from  an  accident  for  which  the  pro- 
prietors thereof  are  liable,  is  in  so  apparent 
danger  of  being  overturned  as  to  render  his 
leaping  from  the  coach  an  act  of  reasonable 
precaution,  and  he  leaps  therefrom  and  thereby 
breaks  a  limb,  the  proprietors  are  answer- 
able to  him  in  damages,  though  he  might  have 
safely  retained  his  seat.  Ingalls  v.  Bills,  9 
Met.  (Mass.)  I,  43  Am.  Dec.  346.  See  also  Frink 
v.  Potter,  17  111.  406. 

1.  No  Reasonable  Ground  for  Apprehension.  — 
Calena,  etc.,  R.  Co.  v.  Yarwood,  15  111.  468,  17 
111.  509,  65  Am.  Dec.  682;  Reary  v.  Louisville, 
etc.,  R.  Co.,  40  La.  Ann.  32;  Western  Mary- 
land R.  Co.  z.  Herold,  74  Md.  510. 

Alarm  Must  Arise  from  Carrier's  Negligence.  — ■ 
It  has  been  held  in  a  case  where  the  right  of 
recovery  was  based  upon  the  negligence  of  the 
carrier,  that  it  was  not  sufficient  merely  that 
the  passenger  became  alarmed  by  reason  of 
appearances  produced  wholly  or  in  part  by  the 
carrier,  but  it  must  appear  that  that  which 
produced  the  alarm  and  through  it  the  injury 
was  negligence  of  the  carrier.  In  this  case  it 
was  shown  that  a  peculiar  signal  was  given 
by  an  engine  of  the  carrier,  and  that  the  pass- 
enger was  frightened  thereby,  and  in  conse- 
quence thereof  left  the  car  on  which  he  had 
taken  passage  and  ran  upon  another  track, 
where  he  was  injured.  It  was  held  that  the 
giving  of  a  signal  by  the  whistle  of  an  engine 


may  be  proper  under  certain  circumstances, 
and  it  not  appearing  affirmatively  in  this  case 
that  the  carrier  was  negligent  in  giving  it,  no 
recovery  could  be  had  for  the  injury.  Chicago, 
etc.,  R.  Co.  v.  Felton,  125  111.  458. 

2.  Question  for  Jury. —  Western  Maryland  R. 
Co.  v.  Herold,  74  Md.  510.  See  also  Pennsyl- 
vania R.  Co.  v.  Lyons,  129  Pa.  St.  120,  15  Am. 
St.  Rep.  701;  Pennsylvania  R.  Co.  v.  Peters, 
116  Pa.  St.  206. 

3.  Incurring  Obvious  Danger  to  Avoid  Incon- 
venience.—  Adams  v.  Lancashire,  etc.,  R.  Co., 
L.  R.  4  C.  P.  739;  Gee  v.  Metropolitan  R.  Co., 
L.  R.  8  Q.  B.  161. 

The  door  of  a  carriage  compartment  in 
which  the  plaintiff  was  being  carried  as  a  pass- 
enger on  the  defendant's  railway  flew  open  sev- 
eral times  through  the  negligence  of  the  de- 
fendant. There  was  room  in  the  carriage  for 
the  plaintiff  to  sit  away  from  the  door,  and  the 
train  would  have  stopped  at  a  station  in  three 
minutes.  The  plaintiff  shut  the  door  three 
times.  The  door  opened  a  fourth  time,  and 
in  endeavoring  to  shut  it  again  the  plaintiff 
fell  out  and  was  hurt.  The  train  stopped  at 
three  stations  between  the  time  when  the  door 
first  opened  and  the  occurrence  of  the  acci- 
dent. It  was  held  that  as  the  inconvenience 
that  the  plaintiff  would  have  suffered  if  he  had 
not  shut  the  door  was  slight,  and  the  peril  in- 
curred in  his  attempt  to  shut  it  considerable, 
the  injury  suffered  was  not  the  necessary  or 
natural  result  of  the  company's  negligence, 
and  they  were  therefore  not  liable  for  such 
injury  Adams  v.  Lancashire,  etc.,  R.  Co.,  L. 
R.  4  C.  P.  739. 

Thompson,  in  his  work  on  Carriers  of  Pass- 
engers, p.  263,  in  commenting  on  this  case, 
says:  "  In  reading  this  case  it  is  essential  to 
bear  in  mind  the  difference  in  construction  be- 
tween railway  coaches  in  this  country  and  the 
passenger  carriages  in  England.  The  doors 
in  the  latter  are  on  the  side  of  the  carriage, 
opening  outwards,  and  are  regularly  locked 
and  unlocked  by  the  guard  at  the  beginning 
and  end  of  the  journey." 

4.  Incurring  Slight  Danger  to  Avoid  Great  In- 
convenience.—  Adams  v.  Lancashire,  etc.,  R. 
Co.,  L.  R.  4  C.  P.  739. 

Where  a  passenger,  sitting  close  to  the  front 
door  of  a  crowded  car  when  passing  through 
a  tunnel,  attempted  to  shut  the  door  while  the 
car  was  in  total  darkness,  in  order  to  keep  out 
the  smoke  and  cinders,  and  in  doing  so  was 
injured,  it  was  held  that  the  court  below 
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(g)  Effect  of  Passenger's  Laboring  under  Disability.  —  The  doctrine  has  been 
asserted  that  in  determining  whether  contributory  negligence  exists,  the  con- 
dition of  the  passenger  whose  acts  are  in  question  should  be  considered,  and 
that  if  he  is  old,  lame,  and  infirm,  or  young,  or  laboring  under  other  disability 
mental  or  physical,  no  greater  degree  of  care  is  to  be  required  of  him  than  his 
capacity  will  allow  him  to  exert.1  On  the  other  hand,  it  has  been  maintained 
that  a  passenger  is  bound  to  exercise  ordinary  care  in  protecting  himself, 
whatever  his  age  or  condition,  and  if  he  fails  he  cannot  call  upon  others  to 
supply  his  deficiencies  or  to  compensate  him  for  injuries  arising  therefrom.3 

Duty  to  Inform  Carrier  of  Disability.  —  Accordingly  it  has  been  held  that  if  a  pass- 
enger is  laboring  under  a  disability,  increasing  his  liability  to  accident,  he  will 
be  guilty  of  negligence  and  cannot  recover  for  an  injury  sustained  if  he  does 
not  make  known  his  infirmity  to  the  carrier's  agent.3 

Duty  to  Have  Attendant.  —  It  has  been  said  that  if  a  passenger  is  incapable  of 
taking  care  of  himself  he  should  have  an  attendant  along  to  render  him  such 
assistance  as  he  may  require.4  But  it  cannot  be  said,  as  a  matter  of  law,  that 
a  failure  to  provide  an  attendant  or  protector  under  such  circumstances 
amounts  to  contributory  negligence.5 


properly  refused  to  instruct  the  jury  that  the 
plaintiff  was  chargeable  with  contributory  neg- 
ligence. Western  Maryland  R.  Co.  v.  Stanley, 
61  Md.  266,  48  Am.  Rep.  96. 

1.  Johnson,  C,  in  Mowrey  v.  Central  City 
R.  Co.,  51  N.  Y.  666.  See  also  Bridges  v. 
North  London  R.  Co.,  L.  R.  7  H.  L.  213. 

Failure  to  Heed  Warning  by  a  Passenger  Hav- 
ing Imperfect  Understanding  of  English.  —  Where 
a  passenger  in  the  caboose  of  a  freight  train, 
upon  its  stopping  at  a  station,  stepped  upon  the 
front  platform  and  was  warned  by  an  employee 
of  the  approach  of  a  train  about  to  collide  be- 
hind, but  not  understanding  English  resisted 
his  efforts  to  drag  him  away,  it  was  held  that 
he  was  not  guilty  of  such  contributory  negli- 
gence as  to  preclude  a  recovery  by  his  admin- 
istrator for  the  company's  negligence.  Walter 
v.  Chicago,  etc.,  R.  Co.,  39  Iowa  33. 

2.  Sheridan  v.  Brooklyn  City,  etc.,  R.  Co., 
36  N.  Y.  39,  93  Am.  Dec.  490. 

3.  Passenger's  Duty  to  Inform  Carrier  of  Dis- 
ability.—  A  lunatic  was  traveling  in  company 
with  his  father,  who  had  paid  the  fare  of  both 
and  taken  tickets.  The  father  got  out  to  pro- 
cure refreshments,  leaving  his  son  in  the  cars 
without  giving  notice  to  any  one  of  his  situa- 
tion, and  while  absent  the  train  started.  On 
regaining  the  cars  he  did  not  find  his  son 
where  he  had  left  him,  the  latter  having 
changed  his  seat.  The  conductor,  in  the  ab- 
sence of  the  father,  applied  to  the  lunatic  for 
his  ticket,  not  knowing  him  to  be  insane  or 
that  his  fare  had  been  paid.  The  lunatic  re- 
fusing to  deliver  his  ticket,  the  conductor 
caused  the  train  to  be  stopped  and  the  lunatic 
to  be  put  off,  in  consequence  of  which  he  was 
run  over  by  another  train  and  killed.  The 
evidence  not  showing  any  negligence  or  want 
of  care  on  the  part  of  the  conductor,  but  show- 
ing great  negligence  and  imprudence  in  the 
conduct  of  the  lunatic  and  his  father,  it  was 
held  that  no  action  could  be  maintained  to  re- 
cover damages  for  the  death  of  the  lunatic. 
Willetts  v.  Buffalo,  etc.,  R.  Co.,  14  Barb.  (N. 
Y.)  585. 

Passenger  Having  Weak  Knee.  —  Where,  in 
alighting  from  a  train,  the  plaintiff  was  assisted 
by  the  brakeman,  but  she  failed  to  inform  him 
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that  her  knee  had  been  weak  for  some  time 
previously  and  that  she  had  been  affected  with 
synovitis  in  a  sub-acute  form,  and  in  conse- 
quence received  an  injury  in  her  knee,  it  was 
held  that  the  railroad  company  was  not  guilty 
of  negligence,  and  if  there  was  any  negligence 
it  was  attributable  to  the  plaintiff  in  not  tell- 
ing the  brakeman  of  her  feeble  and  delicate 
knee.  McGinney  v.  Canadian  Pac.  R.  Co.,  7 
Manitoba  L.  Rep.  151. 

Sick  Passenger  Unable  to  Walk. —  It  has  been 
held  that  if  a  passenger  is  sick,  unable  to  walk, 
requiring  assistance  to  get  from  the  car,  and 
a  longer  delay  at  the  station  being  necessary 
for  him  to  be  safely  removed,  he  will  be  guilty 
of  negligence  in  not  giving  timely  notice  of 
the  same  to  the  conductor.  New  Orleans,  etc., 
R.  Co.  v.  Statham,  42  Miss.  607,  97  Am.  Dec. 
478. 

4,  New  Orleans,  etc.,  R.  Co.  v.  Statham,  42 
Miss.  607,  97  Am.  Dec.  478. 

Notice  to  One  Conductor  Sufficient.  —  A  hus- 
band placed  his  wife  on  a  train  as  a  passenger 
and  notified  the  conductor  that  she  was  in 
feeble  health  ;  the  latter  promised  to  repeat  such 
notice  to  another  conductor  who  took  charge 
of  the  train  before  the  end  of  the  journey,  but 
he  omitted  to  do  so.  It  was  held  that  the  omis- 
sion of  the  passenger  to  notify  the  second  con- 
ductor did  not  constitute  contributory  negli- 
gence. Foss  v.  Boston,  etc.,  R.  Co.,  66  N.  H. 
256. 

5.  St.  Louis,  etc.,  R.  Co.  v.  Maddry,  57  Ark. 
306;  Sheridan  v.  Brooklyn  City,  etc.,  R.  Co., 
36  N.  Y.  39,  93  Am.  Dec.  490. 

Blind  Passenger.  —  The  plaintiff's  intestate 
had  taken  his  seat  as  a  passenger  in  a  car  in 
the  rear  of  the  train  which  had  been  put  in 
place  to  receive  passengers,  and  while  he  was 
waiting  for  it  to  proceed  another  train  ap- 
proached from  the  rear  at  a  great  speed.  He 
realized  the  danger  and  attempted  to  escape, 
but  was  killed  on  the  platform.  Other  passen- 
gers got  off  the  car  and  were  uninjured.  One 
who  remained  in  the  car  was  not  killed.  It 
was  held  that  the  fact  that  the  intestate  was 
almost  blind  did  not  make  him  chargeable  with 
contributory  negligence  in  attempting  to  travel 
without  an  attendant,  even  if  sight  would  have 
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Assistant's  Negligence  Imputod  to  Passenger.  —  It  has  been  held,  however,  that 
where  a  passenger,  incapable  of  taking  proper  care  of  himself,  is  accompanied 
by  an  attendant,  the  negligence  of  the  latter  will  be  regarded  in  law  as  the 
negligence  of  the  passenger  attended,  when  he  has  been  injured  in  conse- 
quence of  such  negligence.1 

intoxication  of  Passenger.  —  The  fact  that  a  passenger  is  intoxicated  at  the  time 
of  receiving  an  injury  caused  by  the  negligence  of  the  carrier  will  not,  as  a 
matter  of  law,  defeat  a  recovery.8  But  the  intoxication  may  be  evidence  of 
contributory  negligence,  and  in  some  cases  may  be  sufficient  to  establish  it, 
the  question  being  one  for  the  jury  to  decide.3 

(h)  Whether  Contributory  Negligence  a  Question  of  Law  or  Fact  —  Where  the  Facts  Are  in 
Dispute.  —  It  is  well  settled  that  the  question  of  the  passenger's  contributory 
negligence  is  one  for  the  determination  of  the  jury  where  the  material  facts  of 
the  case  are  disputed.4 

where  the  Facts  Are  Undisputed.  —  And  even  where  the  facts  are  undisputed,  the 
surrounding  circumstances  and  the  whole  conduct  of  the  passenger  in  reference 
thereto  will  ordinarily  afford  ground  for  such  a  variety  of  inferences  as  to 


enabled  him  to  escape  injury,  since  his  blind- 
ness was  not  the  juridical  cause  of  his  injury, 
but  only  a  condition  that  made  it  possible.  St. 
Louis,  etc.,  R.  Co.  v.  Maddry,  57  Ark.  306. 

Passenger  Nine  Years  of  Age.  —  In  Sheridan 
v.  Brooklyn  City,  etc.,  R.  Co.,  36  N.  Y.  39,  93 
Am.  Dec.  490,  where  a  child  nine  years  of  age 
was  thrown  from  a  car  and  killed,  it  was  held 
to  be  improper  to  charge  the  jury  that  if  not 
of  years  of  discretion  he  should  have  had  a 
protector. 

1 .  Negligence  of  Assistant  Imputed  to  Passenger. 

—  Ohio,  etc.,  R.  Co.  v.  Stratton,  78  111.  92; 
Willetts  v.  Buffalo,  etc.,  R.  Co.,  14  Barb.  (N. 
Y.)  585;  Morrison  v.  Erie  R.  Co.,  56  N.  Y.  306. 

An  infant  three  years  old  was  injured  on 
board  of  a  steamship  by  the  rudder  chain 
which  ran  in  an  open  box  on  the  main  deck. 
Previous  to  the  accident  the  infant's  nurse 
had  left  him  to  himself,  and  when  hurt  he  was 
in  a  part  of  the  ship  where  he  had  no  right  to 
be.  It  was  held  that  the  fault  rested  with 
those  who  had  the  child  in  charge,  and  that  the 
vessel  was  not  liable  for  the  injury.  The 
Burgundia,  29  Fed.  Rep.  464. 

But  where  an  infant,  a  steerage  passenger 
on  board  of  a  steamship  with  its  mother  and 
father,  left  its  seat  on  the  deck  where  all  the 
passengers  had  been  assembled  by  the  cap- 
tain's orders  to  be  vaccinated,  and  attempted 
to  follow  its  father  for  a  drink  of  water,  and 
in  so  doing  was  crowded  by  its  fellow-passen- 
gers against  an  exposed  rudder  chain  on 
which  he  placed  his  foot,  which  was  immedi- 
ately thereby  drawn  into  a  block  and  crushed, 
it  was  held  that  a  finding  by  the  jury  that  the 
plaintiff  was  not  unattended  and  that  the 
parents  exercised  ordinary  care  for  its  safety 
was  sustained  by  the  evidence.  Garoni  v. 
Compagnie  Nationale  de  Navigation,  (C.  PI.) 
14  N.  Y.  Supp.  797,  131  N.  Y.  614.  See  gen- 
erally the  title  Imputed  Negligence. 

2.  Passenger's  Intoxication  Not  Negligence  as 
Matter  of  Law.  —  Holmes  v.  Oregon,  etc.,  R. 
Co.,  6  Sawy.  (U.  S.)  262;  Maguire  v.  Middle- 
sex R.  Co.,  115  Mass.  23g. 

3.  Intoxication  May  Be  Evidence  of  Negligence. 

—  Holmes  v.  Oregon,  etc.,  R  Co.,  6  Sawy. 
(U.  S.)  262;  Maguire  v.  Middlesex  R.  Co.,  115 
Mass.  239;  Strand  v.  Chicago,  etc.,  R.  Co.,  67 
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Mich.  380,  31  Am.  &  Eng.  R.  Cas.  54;  Whalen 
v.  St.  Louis,  etc.,  R.  Co.,  60  Mo.  323 ;  Milliman 
v.  New  York  Cent.,  etc.,  R.  Co.,  6  Thomp.  & 
C.  (N.  Y.)  585. 

In  Strand  v.  Chicago,  etc.,  R.  Co.,  67  Mich. 
380,  it  was  held  that  where,  on  the  trial  of  a. 
suit  of  a  passenger  against  a  railway  company 
for  injuries  sustained  in  leaving  the  train  by 
reason,  as  alleged,  of  the  negligence  of  the 
company  in  not  giving  sufficient  time  for  that 
purpose,  the  evidence  disclosed  that  the  plain- 
tiff had  drunk  more  or  less  intoxicating  liquor 
before  taking  passage,  the  jury  should  have 
been  instructed  that  if  such  drinking  con- 
tributed at  all  to  such  injury,  the  plaintiff 
could  not  recover. 

In  Maguire  v.  Middlesex  R.  Co.,  115  Mass. 
239,  it  was  held  that  it  was  improper  to  in- 
struct the  jury  that  the  fact  that  a  passenger, 
injured  by  the  negligence  of  the  driver  of  a 
horse-car,  was  intoxicated  at  the  time  of  the 
accident,  would  prevent  a  recovery,  and  that 
the  jury  should  have  been  instructed  that  if 
they  were  satisfied  that  the  plaintiff  was  in- 
toxicated and  that  his  intoxication  contributed 
to  the  injury,  then  the  plaintiff  could  not  re- 
cover. 

4.  Contributory  Negligence  a  Question  for  Jury 
Where  Facts  Are  Disputed.  —  Washington,  etc., 
R.  Co.  v.  Harmon,  147  U.  S.  571;  Kelly  v. 
Hannibal,  etc.,  R.  Co.,  70  Mo.  604;  Armstrong 
v.  New  York  Cent.,  etc.,  R.  Co.,  66  Barb.  (N. 
Y.)  437;  Jones  v.  Brooklyn,  etc.,  R.  Co., 
(Brooklyn  City  Ct.)  21  N.  Y.  St.  Rep.  169,  3 
N.  Y.  Supp.  253;  Enches  v.  New  York,  etc., 
R.  Co.,  135  Pa.  St.  194. 

Thus,  where  in  an  action  for  personal  in- 
juries received  by  a  passenger  while  alighting 
from  a  train  the  testimony  is  conflicting  as  to 
whether  the  train  was  in  motion,  the  question 
of  the  plaintiff's  contributory  negligence  is 
one  for  the  jury.  Kelly  v.  Hannibal,  etc.,  R. 
Co.,  70  Mo.  604;  Armstrong  v.  New  York  Cent., 
etc.,  R.  Co.,  66  Barb.  (N.  Y.)  437;  Enches  v. 
New  York,  etc.,  R.  Co.,  135  Pa.  St.  194. 

Also,  wtiere  there  is  a  conflict  of  evidence  as 
to  whether  or  not  a  passenger  jumped  from  a 
moving  train,  the  question  must  be  submitted 
to  the  jury.  Leggett  v.  Western  New  York, 
etc.,  R.  Co.,  143  Pa  St.  51. 
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make  a  verdict  by  the  jury  the  only  proper  means  to  determine  the  essential 
fact.  However  indicative  of  carelessness  the  circumstances  may  seem  to  the 
court,  if  there  is  any  evidence  upon  which  it  is  competent  for  the  jury  to  find 
that  reasonable  care  was  in  fact  exercised,  it  is  proper  to  submit  it  to  them.1 
It  is  only  when  the  whole  evidence  on  which  the  passenger's  case  rests  shows 
conclusively  that  he  was  careless,  or  when  there  is  no  evidence  tending  to  show 
the  contrary,  that  it  is  deemed  to  be  the  duty  of  the  court  to  withdraw  the 
case  from  the  jury,  or  to  direct  a  verdict  for  the  carrier.2 

(2)  In  Specific  Instances  —  (a)  Boarding  Cars —  aa.  In  General.  —  While  it  is  the 
duty  of  a  carrier  to  provide  safe  and  reasonable  means  of  ingress  to  its  cars,  or 
other  vehicles  employed  for  the  carriage  of  passengers,  it  is  equally  the  duty 
of  the  passenger  to  use  the  means  provided  with  reasonable  circumspection 
and  care.3 

By  Direction  of  Conductor.  —  The  direction  of  the  conductor  of  a  train  to  an 
intending  passenger  as  to  his  method  of  getting  upon  the  train  is  clearly  within 
the  scope  of  his  authority,  and  in  complying  with  this  direction  the  passenger 
is  not  guilty  of  negligence  unless  he  exposes  himself  to  open  and  apparent 
danger.4 


1.  Where  Various  Inferences  May  be  Drawn 
from  Passenger's  Conduct  the  Question  Is  for  the 
Jury.  —  Hastings  v.  Northern  Pac.  R.  Co.,  53 
Fed.  Rep.  224;  Central  R.,  etc.,  Co.  v.  Miles, 
88  Ala.  261;  Raben  v.  Central  Iowa  R.  Co.,  74 
Iowa  735;  McQuilken  v.  Central  Pac.  R.  Co., 
•64  Cal.  463;  Shannon  v.  Boston,  etc.,  R.  Co., 
78  Me.  60;  Mayo  v.  Boston,  etc.,  R.  Co.,  104 
Mass.  142;  Chaffee  v.  Boston,  etc.,  R.  Corp., 
104  Mass.  115;  Gaynor  v.  Old  Colony,  etc.,  R. 
Co.,  100  Mass.  212. 

2.  A  Clear  Case  of  Negligence  to  be  Passed  Upon 
by  the  Court.  —  Nagle  v.  California  Southern 
R.  Co.,  88  Cal.  86;  Jackson  v.  Crilly,  16  Colo. 
103;  Raben  v.  Central  Iowa  R.  Co.,  74  Iowa 
735;  Baltimore,  etc.,  Turnpike  Road  Co.  v. 
Leonhardt,  66  Md.  72;  Mayo  v.  Boston,  etc., 
R.  Co.,  104  Mass.  142;  Filer  v.  New  York 
Cent.  R.  Co.,  49  N.  Y.  47,  10  Am.  Rep.  327; 
Morrison  v.  Erie  R.  Co.,  56  N.  Y.  302. 

3.  General  Rule  as  to  Passenger's  Duty  in  Board- 
ing Cars.  —  Keller  v.  Hestonville,  etc.,  Pass. 
R.  Co.,  149  Pa.  St.  65.  See  also  Galveston, 
etc.,  R.  Co.  v.  Cooper,  2  Tex.  Civ.  App.  42. 

Entering  Car  from  Wrong  Side.  —  Thus,  it  has 
been  held  that  a  passenger  who  arrives  at  the 
■depot  before  the  cars,  with  plenty  of  time  to 
get  upon  the  platform,  but  who  deliberately 
waits  upon  the  ground  on  the  opposite  side  of 
the  track  and  when  the  cars  come  along  at- 
tempts to  get  aboard  from  that  side,  especially 
after  dark,  and  is  thrown  off  by  the  cars  start- 
ing before  she  is  securely  on,  cannot  be  said 
lo  be  free  from  negligence  contributory  to  the 
result.  Michigan  Cent.  R.  Co.  v.  Coleman,  28 
Mich.  440. 

Drover  Entering  through  Side  Door  of  Car  Con- 
taining Horses.  —  The  plaintiff  was  riding  on  a 
freight  train,  in  charge  of  horses.  He  was 
told  at  a  certain  point  that  the  caboose  would 
not  go  further,  and  that  thereafter  he  must 
ride  in  the  car  with  the  horses.  While  en- 
tering the  car  from  the  side  door,  the  train 
suddenly  started  and  injured  him.  It  was 
held  that  it  was  not  contributory  negligence  to 
attempt  to  enter  the  side  door  where  the  evi- 
dence showed  that  the  end  door  was  used  only 
in  cases  of  emergency,  when  drovers  had  oc- 


casion to  enter  the  car  when  the  train  was  in 
motion.  Pitcher  v.  Lake  Shore,  etc.,  R.  Co. 
(Supreme  Ct.)  16  N.  Y.  Supp.  62,  affirmed  in 
137  N.  Y.  568. 

Pregnant  Woman  Stepping  from  Ground  to  Car 
Step  Three  Feet  High.  —  It  has  been  held  not  to 
be  such  contributory  negligence  on  the  part  of 
a  pregnant  passenger  to  attempt  to  step  from 
the  ground  to  the  car  step,  some  thirty  to 
thirty-six  inches  high,  in  getting  on  the  train 
at  a  regular  stopping-place,  as  to  defeat  a  re- 
covery for  injuries  received,  where  no  other 
means  of  entering  the  car  were  furnished  her. 
Missouri  Pac.  R.  Co.  v.  Watson,  72  Tex.  631. 

4.  Boarding  Cars  in  Manner  Prescribed  By  Con- 
ductor. —  Irish  v.  Northern  Pac.  R.  Co.,  4 
Wash.  48,  31  Am.  St.  Rep.  899. 

Getting  on  Boat.  —  In  Clinton  v.  Root,  58 
Mich.  182,  55  Am.  Rep.  671,  it  was  held  that 
passengers  about  to  embark  upon  a  boat  with 
little  time  to  spare  are  justified  in  assuming, 
if  they  do  so  in  good  faith,  that  they  may 
safely  follow  the  directions  of  the  officers  of 
the  boat  in  getting  on,  unless  there  is  very  ob- 
vious danger  in  doing  so;  and  if  it  takes  an 
expert  to  define  the  duty  of  the  officer,  the 
presumption  in  favor  of  the  passenger  is  all 
the  stronger. 

Failure  of  Passenger  Not  Understanding  Direc- 
tion to  Ask  Further  Information.  —  In  Allenger 
v.  Chicago,  etc.,  R.  Co.,  43  Iowa  276,  it  was 
held  that  it  is  not  competent  for  the  court  to 
instruct  the  jury  as  a  matter  of  law  that  it  was 
the  duty  of  the  passenger  who  had  been  di- 
rected how  to  enter  the  cars,  but  failed  to 
comprehend  the  direction,  to  return  and  ask 
further  information  of  the  employee  who  was 
already  aware  of  the  passenger's  inexperience 
and  ignoiance. 

Passenger  Directed  to  Enter  One  Car,  Entering 
Another.  —  Where  a  passenger  was  told  by  the 
company's  servants  to  get  on  the  rear  car,  and 
he  was  injured  in  trying  to  get  on  another 
passenger  car,  it  was  held  that  this  was  not 
such  conclusive  proof  of  negligence  on  his 
part  as  to  take  the  case  from  the  jury.  De- 
troit, etc.,  R.  Co.  v.  Curtis,  23  Wis.  152,  99 
Am.  Dec.  141. 
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Boarding  Train  After  Signal  to  Start. —  It  has  been  held  not  to  be  a  rule  of  law 
that  a  passenger  is  guilty  of  contributory  negligence  if,  after  a  signal  has  been 
given  to  start  the  train,  he  attempts  to  get  on  the  train  before  it  has  been  put 
in  motion. 1 

Place  of  Boarding  Train.  —  Where  a  railroad  company  has  provided  a  depot  and 
other  conveniences  for  getting  on  its  trains,  in  the  absence  of  other  proof 
passengers  have  no  right  to  get  on  at  other  places,  and  an  attempt  to  do  so 
will  be  such  negligence  as  will  preclude  them  from  recovering  for  injuries 
received  thereby.2 

Boarding  Elsewhere  than  at  Place  Provided  Not  Negligence  Per  Se.  —  But  it  Cannot  be 
declared,  as  a  matter  of  law,  that  the  attempt  to  enter  a  train  from  a  place 
other  than  the  platform  or  other  place  provided  for  that  purpose  is  an  act 
necessarily  contributing  to  an  injury  received  while  thus  taking  passage.3 

Custom  of  Carrier  to  Receive  Passengers  at  Other  Place.  —  Thus,  where  a  company  has 
been  in  the  habit  of  receiving  passengers  at  another  place,  without  objection, 
it  is  not  negligence  per  se  for  a  passenger  to  get  on  at  that  place  while  the 
train  is  standing  still  and  there  is  no  apparent  danger  in  so  doing,  but  the 
question  is  one  for  the  jury.4 

Known  Rule  of  Carrier  Prescribing  Place.  —  It  has  been  held  that  the  carrier  may 
make  a  reasonable  regulation  as  to  the  place  of  entering  its  cars,  and  this, 
when  known  to  the  passenger,  whether  it  has  been  written  or  published,  or  if 
posted  up  or  not,  he  is  bound  to  conform  to,  and  he  cannot  violate  it  and  hold 
the  carrier  liable  for  damages  thus  occasioned,  even  though  the  jury  might 
believe  that  an  ordinarily  prudent  person  would  have  adopted  the  same 
course.5  Where,  however,  the  rule  of  a  railroad  company  required  passen- 
gers of  a  combined  freight  and  passenger  train  to  get  on  wherever  it  was  con- 
venient to  stop,  it  was  held  nof  to  be  negligence  for  a  passenger  to  board  the 


1.  Boarding  Train  at  Rest  but  After  Signal  to 
Start.  —  Dawson  v.  Boston,  etc.,  R.  Co.,  156 
Mass.  127.  See  also  Houston,  etc.,  R.  Co.  v. 
Schmidt,  61  Tex.  282. 

Getting  on  Train  Before  Proper  Time.  —  Where 
it  appeared  in  an  action  against  a  railroad  com- 
pany for  damages  for  injuries  sustained  by  a 
passenger  from  a  fall  between  the  defendant's 
cars  and  the  platform,  that  she  was  attempting 
to  get  a  seat  before  the  cars  were  lighted,  and 
some  time  before  it  was  the  usual  time  to  light 
them  and  to  give  the  signals  of  warning  and 
preparation  which  were  generally  given  fifteen 
minutes  and  five  minutes  before  starting,  and 
that  without  an  invitation  from  the  defendant's 
agent  the  plaintiff  attempted  to  get  her  seat  in 
the  dark,  and  was  hurt  while  stepping  from 
the  platform  to  the  cars,  it  not  appearing  that 
there  was  any  defective  construction,  it  was 
held  that  the  plaintiff's  injury  resulted  wholly 
from  her  own  negligence,  and  she  was  not  en- 
titled to  recover.  Hodges  v.  New  Hanover 
Transit  Co.,  107  N.  Car.  576. 

But  it  has  been  held  not  to  be  contributory 
negligence  on  the  part  of  the  plaintiff,  where 
she,  the  cars  being  stopped  for  dinner,  alighted 
from  a  train  and  subsequently  resumed  her 
place  without  direction  to  do  so  from  the  train- 
men, and  was  then  injured  by  a  collision  of 
the  engine  with  the  cars.  Lakin  v.  Oregon 
Pac.  R.  Co.,  15  Oregon  220,  34  Am.  &  Eng.  R. 
Cas.  500. 

Custom  of  Receiving  Passengers  on  Boat  Ahead 
of  Train.  —  Where  it  was  customary  for  the  de- 
fendant to  receive  passengers  on  its  boats  in 
the  evening  and  allow  them  to  sleep  there,  for 
which  they  were  charged  extra,  it  has  been 


held  that  there  was  no  contributory  negli- 
gence in  a  passenger's  trying  to  board  the 
boat  in  the  evening  instead  of  waiting  until 
morning,  and  in  such  case  the  defendant  was 
held  liable  for  an  injury  occasioned  by  the 
failure  to  keep  its  approach  lighted  and  in  safe 
condition  in  the  evening.  Skottowe  v.  Ore- 
gon, etc.,  R.  Co.,  22  Oregon  430. 

2.  Boarding  Train  Elsewhere  than  at  Place 
Provided,  Prima  Facie  Negligence.  —  Central  R., 
etc.,  Co.  v.  Perry,  58  Ga.  461;  Keating  v.  New 
York  Cent.,  etc.,  R.  Co.,  49  N.  Y.  673.  See 
also  Philips  v.  Northern  R.  Co.,  62  Hun  (N.  Y.) 
233;  Haase  v.  Oregon  R.,  etc.,  Co.,  19  Oregon 
354,  44  Am.  &  Eng.  R.  Cas.  360. 

3.  Boarding  Train  Elsewhere  than  at  Place  Pro- 
vided, Not  Negligence  Per  Se.  —  Stoner  v.  Penn- 
sylvania Co.,  98  Ind.  384,  49  Am.  Rep.  764; 
McDonald  v.  Chicago,  etc.,  R.  Co.,  26  Iowa 
124,  96  Am.  Dec.  114.  Thus,  where  a  passen- 
ger was  injured  in  attempting  to  board  a  night 
train  with  sleeping  car  attached,  it  was  held 
not  to  be  error  to  refuse  to  instruct  the  jury 
that  the  plaintiff's  attempting  to  get  aboard 
before  the  sleeping  car  was  abreast  of  the  plat- 
form was  negligence  per  se,  it  not  appearing 
that  the  plaintiff  knew  the  length  of  the  train 
as  compared  with  the  platform,  or  ought  to 
have  assumed  that  it  was  intended  to  bring 
the  sleeping  car  to  that  position.  Curtis  v. 
Detroit,  etc.,  R.  Co.,  27  Wis.  158. 

4.  Effect  of  Custom  as  to  Place  of  Boarding 
Train. —  Keating  v.  New  York  Cent.,  etc.,  R. 
Co.,  49  N.  Y.  673. 

5.  Rule  of  Carrier  Prescribing  Place  of  Board- 
ing.—  McDonald  v.  Chicago,  etc.,  R.  Co.,  26 
Iowa  124,  96  Am.  Dec.  114. 
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train  while  it  was  standing  forty  or  fifty  feet  from  the  station  platform.1 

66.  Where  Train  Is  in  Motion.  —  It  may  be  stated,  as  a  general  rule,  that 
attempting  to  board  a  moving  train  is  presumably  a  negligent  act,  and  in  the 
absence  of  evidence  of  circumstances  tending  to  excuse  the  act  no  recovery 
can  be  had  for  an  injury  thereby  sustained.8 

Boarding  Slowly  Moving  Train.  —  A  distinction,  founded  upon  the  rapidity  of  the 
train's  motion,  has  been  made  by  some  of  the  decisions.  Thus,  it  has  been 
held  that  a  person  who  attempts  to  get  on  a  train  while  it  is  moving  slowly  is 
not,  as  a  matter  of  law,  guilty  of  contributory  negligence.  The  question  of 
contributory  negligence  in  such  cases  is  held  to  be  one  of  mixed  law  and  fact, 
and  should  be  determined  by  the  jury  under  the  guidance  of  proper  instructions, 
in  the  light  of  all  the  attending  circumstances.3 


1.  Louisville,  etc.,  R.  Co.  v.  Long,  94  Ky.  410. 

2.  Boarding  Moving  Train,  Prima  Facie  Negli- 
gence —  United  States. —  Missouri  Pac.  R.  Co. 
v.  Texas,  etc.,  R.  Co.,  36  Fed.  Rep.  879. 

Illinois. — Spannagle  v.  Chicago,  etc.,  R. 
Co.,  31  111.  App.  460;  Ohio,  etc.,  R.  Co.  v. 
Allender,  47  111.  App.  484. 

Louisiana.  —  Knight  v.  Pontchartrain  R.  Co., 
23  La.  Ann.  462. 

Massachusetts.  —  Harvey  v.  Eastern  R.  Co., 
116  Mass.  269. 

Michigan.  — Cousins  v.  Lake  Shore,  etc.,  R. 
Co.,  96  Mich.  386. 

New  York.  —  Solomon  v.  Manhattan  R.  Co., 
103  N.  Y.  437,  57|Am.  Rep.  760,  27  Am.  &  Eng. 
R.  Cas.  155.  See  also  Paulitsch  v.  New  York 
Cent.,  etc.,  R.  Co.,  102  N.  Y.  280. 

North  Carolina. — Browne  v.  Raleigh,  etc., 
R.  Co.,  108  N.  Car.  34,  47  Am.  &  Eng.  R.  Cas. 
544- 

Pennsylvania.  — Bacon  v.  Delaware,  etc.,  R. 
Co.,  143  Pa.  St.  14. 

Rhode  Island.  —  Chaffee  v.  Old  Colony  R. 
Co.,  17  R.  I.  658,  52  Am.  &  Eng.  R.  Cas.  366. 

See  also  Galveston,  etc.,  R.  Co.  v.  Le 
Gierse,  51  Tex.  189;  Hollman  v.  Houston, 
etc.,  R.  Co.,  2  Tex.  Unrep.  Cas.  557. 

In  Solomon  v.  Manhattan  R.  Co.,  103  N.  Y. 
437.  57  Am.  Rep.  760,  Andrews,  J.,  said :  "  It  is, 
we  think,  the  general  rule  of  law  established  by 
the  decisions  in  this  and  other  states  *  *  * 
that  the  boarding  or  alighting  from  a  moving 
train  is  presumably  and  generally  a  negli- 
gent act  per  se,  and  that  in  order  to  rebut  this 
presumption  and  justify  a  recovery  for  an  in- 
jury sustained  in  getting  on  or  off  a  moving 
train,  it  must  appear  that  the  passenger  was, 
by  the  act  of  the  defendant,  put  to  an  election 
between  alternative  dangers,  or  that  something 
was  done  or  said,  or  that  some  direction  was 
given  to  the  passenger  by  those  in  charge  of 
the  train,  or  some  situation  created,  which  in- 
terfered to  some  extent  with  his  free  agency 
and  was  calculated  to  divert  his  attention 
from  the  danger  and  create  a  confidence  that 
the  attempt  could  be  made  in  safety." 

Attempt  to  Board  Train  When  Warned  to  the 
Contrary.  —  In  Fulks  v.  St.  Louis,  etc.  R.  Co., 
m  Mo.  335,  52  Am.  &  Eng.  R.  Cas.  280,  it 
was  held  that  it  was  proper  to  give  an  instruc- 
tion that  if  the  passenger  attempted  to  board 
a  moving  train,  after  being  warned  by  the 
men  in  charge  thereof  not  to  do  so,  he  could 
not  recover. 

Facts  Not  Amounting  to  Custom  Allowing  the 
Boarding  of  a  Moving  Train.  —  In  Ohio,  etc.,  R. 


Co.  v.  Allender,  47  111.  App.  491,  Mr.  Justice 
Sample  said:  "  Proof  that  others  had  fre- 
quently boarded  trains  with  knowledge  of  serv- 
ants of  the  railroad  company  operating  the 
train,  after  the  fact,  without  proof  of  encour- 
agement so  to  do,  would  not  prove  custom  or 
license." 

See  also  Phillips  v.  Rensselaer,  etc.,  R.  Co., 
49  N.  Y.  177. 

3.  Boarding  Slowly  Moving  Train  Not  Negli- 
gence as  Matter  of  Law.  —  Baltimore,  etc.,  R. 
Co.  v.  Kane,  69  Md.  n;  Fulks  v.  St.  Louis, 
etc.,  R.  Co.,  in  Mo.  335;  Swigert  v.  Hannibal, 
etc.,  R.  Co.,  75  Mo.  475,  9  Am.  &  Eng.  R. 
Cas.  322. 

See  also  Warren  v.  Southern  Kansas  R.  Co., 
37  Kan.  408,  31  Am.  &  Eng.  R.  Cas.  10. 

In  Spannagle  v.  Chicago,  etc.,  R.  Co.,  31  111. 
App.  460,  it  was  held  that  "  a  person  attempting 
to  board  a  moving  train  is  guilty  of  gross  neg- 
ligence." In  this  case  it  did  not  appear  at  what 
rate  of  speed  the  train  was  moving. 

By  arrangement,  tickets  were  sold  by  two 
railroad  companies  to  pass  over  each  other's 
road.  The  train  of  each  from  different  points 
arrived  at  and  left  the  station  at  the  same  time 
on  different  sides  of  the  same  platform.  A 
passenger  on  one  train  having  such  ticket 
arrived  just  as  the  other  train  was  departing, 
passed  over  the  platform  and  stepped  on  the 
car  of  the  other.  He  was  thrown  off  and  in- 
jured. The  court  charged  that  if  the  train 
was  distinctly  running  on  the  track  when  the 
plaintiff  attempted  to  enter,  he  was  guilty  of 
negligence  and  could  not  recover.  It  was 
held  that  this  was  error  and  that  it  was  for  the 
jury  to  say  whether  the  danger  of  boarding  the 
train  when  in  motion  was  so  apparent  as  to 
make  it  the  duty  of  the  passenger  to  desist 
from  the  attempt.  Johnson  v.  West  Chester, 
etc.,  R.  Co.,  70  Pa.  St.  357. 

But  in  Bacon  v.  Delaware,  etc.,  R.  Co.,  143 
Pa.  St.  14,  it  was  held  that  if  a  person  is  in- 
jured in  an  attempt  to  get  upon  a  railroad 
train  while  in  motion,  he  is  guilty  of  negli- 
gence and  cannot  recover  for  the  injury.  In 
this  case,  however,  it  appeared  that  the  train 
was  moving  at  the  rate  of  four  or  five  miles  an 
hour,  but  the  court  laid  no  stress  on  the 
rapidity  of  the  motion. 

Persisting  in  Attempt  to  Board  Train  Increasing 
in  Speed.  —  On  a  dark  night,  while  snow  was 
falling,  the  defendant's  passenger  train,  sig- 
naled at  a  flag  station,  either  did  not  stop  or 
failed  to  stop  long  enough,  and  while  it  was 
moving  out  the  plaintiff,  an  old  man  who  was 
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Boarding  Train  by  Direction  of  Conductor  —  Danger  Not  Obvious.  —  It  has  been  held  not 
to  be  contributory  negligence  on  the  part  of  a  passenger  to  make  an  attempt 
to  board  a  train  in  compliance  with  the  direction  of  the  conductor,  where  the 
danger  of  such  an  attempt  is  not  obvious,  as  where  the  train  is  moving  at  a 
rate  of  speed  not  in  excess  of  two  miles  an  hour.1 


numb  with  cold,  in  attempting  to  get  on  seized 
the  platform  railing  with  his  left  hand,  hold- 
in. it  a  valise  in  his  right.  By  a  sudden  jerk  of 
the  train  he  lost  his  footing,  but  clung  to  the 
railing.  The  train  porter,  the  only  employee 
who  saw  him,  took  his  valise  and  repeatedly 
urged  him  to  let  go,  but  he  held  on,  the 
speed  constantly  increasing,  and  was  dragged 
one  hundred  and  fifty  yards,  when  he  fell  and 
was  injured.  No  effort  was  made  to  stop  the 
train,  and  it  was  held  that  the  plaintiff  was 
guilty  of  such  contributory  negligence  as  de- 
barred a  recovery.  McMurtry  v.  Louisville, 
etc.,  R.  Co.,  67  Miss.  601. 

Failure  to  Regard  Obstructions  Near  Track.  — 
The  plaintiff  attempted  to  get  upon  one  of  the 
defendant's  cars,  while  slowly  passing  a  sta- 
tion where  he  had  bought  a  ticket.  The  plat- 
form and  steps  of  the  car  were  full,  so  that  he 
could  only  get  upon  the  lowest  step.  A  jerk 
of  the  cars  threw  him  off,  but  he  held  on  to  the 
iron  rod  and  ran  along  by  the  car,  striving  to 
recover  his  position  upon  the  step,  although 
the  speed  of  the  train  was  increasing,  when  he 
was  struck  by  a  platform  near  the  track  and 
injured.  It  was  held  that  there  was  such  con- 
tributory negligence  on  his  part  as  justified  a 
nonsuit,  and  that  the  fact  that  some  one  upon 
the  train  called  out  the  station  did  not  justify 
the  plaintiff's  persistence  in  getting  on  the  car 
when  thrown  from  the  steps  without  regarding 
objects  near  the  track.  Phillips  v.  Rensselaer, 
etc.,  R.  Co.,  49  N.  Y.  177. 

See  also  Carroll  v.  Inter-state  Rapid  Transit 
Co.,  107  Mo.  653. 

Also,  in  an  action  against  a  railway  to  re- 
cover for  an  injury  alleged  to  have  resulted 
from  the  negligence  of  the  company  in  placing 
a  post  upon  its  platform  provided  for  receiv- 
ing passengers,  in  such  near  proximity  to  the 
cars  that  passengers,  although  using  due  care, 
could  not  enter  the  cars  in  safety,  it  appeared 
that  the  plaintiff,  although  given  ample  oppor- 
tunity to  get  upon  the  train  while  it  was 
standing  at  the  platform  for  the  purpose  of  re- 
ceiving passengers,  omitted  to  do  so;  but  wait- 
ing until  the  train  had  started,  undertook, 
while  it  was  in  motion,  to  get  aboard,  and  in 
this  attempt  he  held  on  to  the  iron  railing  of 
the  car  and  followed  the  moving  train  until  he 
came  against  the  post  on  the  platform  whereby 
he  was  injured.  It  was  held  that  the  plaintiff 
was  guilty  of  such  negligence  in  attempting  to 
board  the  train  as  to  preclude  a  recovery. 
Chicago,  etc.,  R.  Co.  v.  Scates,  90  111.  586. 

See  also  Haldan  v.  Great  Western  R.  Co., 
30  U.  C.  C.  P.  89. 

Custom  of  Slackening  Speed  at  Certain  Places.  — 
In  Phillips  v.  Rensselaer,  etc.,  R.  Co.,  49  N. 
Y.  180,  it  was  held  that  evidence  to  the  effect 
that  on  some  previous  occasions  the  defendant 
had  slowed  trains  at  a  certain  station  and  that 
passengers  had  got  off  and  others  had  got  on 
when  the  trains  did  not  come  to  a  full  stop  at 
all,  does  not  justify  any  person  in  rushing  to 


the  train  at  that  station  while  moving,  and  at- 
tempting to  get  on,  and  when  thrown  from  the 
steps  by  the  jerking  of  the  cars,  in  hanging  on 
to  the  iron  rod  and  continuing  ineffectual 
attempts  to  get  on,  until  he  is  injured  by  a 
collision  with  some  object  outside  of  the  cars. 

Also,  in  Denver,  etc.,  R.  Co.  v.  Pickard,  8 
Colo.  170,  it  was  held  that  a  custom  to  slacken 
the  speed  of  a  train  at  a  certain  place  on  the 
road  was  not  sufficient  justification  for  attempt- 
ing to  board  a  train  at  that  point,  though  it 
appeared  from  the  evidence  that  there  were 
several  instances  where  persons  had  gotten  on 
and  off  moving  trains  at  that  place,  where  at 
the  same  time  it  was  shown  that  the  slowing 
up  might  have  been  for  other  purposes  than 
the  taking  on  and  putting  off  of  passengers. 

Whether  Train  is  Moving  at  Unsafe  Speed  a 
Question  for  the  Jury.  —  If  the  evidence  leaves 
it  uncertain  as  to  whether  the  motion  was  not 
so  great  as  to  make  it  unsafe  for  a  man  of 
common  prudence  to  get  on  the  car,  the  ques- 
tion should  be  submitted  to  the  jury.  Maher 
v.  Central  Park,  etc.,  R.  Co.,  39  N.  Y.  Super. 
Ct.  155. 

1.  Boarding  Slowly  Moving  Train  by  Direction 
of  Conductor.  —  Montgomery,  etc.,  R.  Co.  v. 
Stewart,  91  Ala.  421.  In  this  case  it  was 
shown  that  there  was  no  intention  on  the  part 
of  the  managers  of  the  train  to  make  a  full, 
stop,  and  the  conductor  called  out,  "  All 
aboard." 

See  also  Browne  v.  Raleigh,  etc.,  R.  Co., 
108  N.  Car.  34,  47  Am.  &  Eng.  R.  Cas.  544. 

The  plaintiff  flagged  a  train  at  a  flag  station, 
but  the  train  did  not  stop,  though  the  signal 
was  seen  as  it  passed,  and  the  conductor  seized 
the  coat  that  was  upon  the  plaintiff's  arm  and 
told  him  to  jump  on,  and  in  attempting  to  do 
so  the  passenger  was  injured.  The  plaintiff 
testified  that  he  did  not  know  how  fast  the 
train  was  running,  but  thought  he  could  safely 
board  it.  Another  witness  testified  that  the 
train  was  running  six  or  eight  miles  an  hour. 
It  was  held  that  a  verdict  for  the  plaintiff  could 
not  be  set  aside,  on  appeal,  on  the  ground  of 
contributory  negligence.  But  the  court,  in 
delivering  its  opinion,  said:  "  We  have  not 
the  same  power  over  the  verdict  that  the  court 
had  before  whom  the  case  was  tried  below, 
and  cannot  say  that  the  conduct  of  the  plain- 
tiff in  attempting  to  board  the  train  was  so 
manifestly  negligent  that  the  jury  were  not 
warranted  in  finding  to  the  contrary.  We  do 
not  think  that  the  fact  that  the  plaintiff 
thought  it  safe  to  board  the  train  justified  the 
attempt.  A  rash  man  might  consider  that 
safe  which  a  prudent  one  would  not.  Nor  was 
the  invitation  of  the  conductor  a  justification 
of  the  plaintiff's  attempt.  But  these  facts 
were  proper  to  be  looked  to  in  determining  the 
question  of  contributory  negligence."  Kan- 
sas, etc.,  R.  Co.  v.  Dorough,  72  Tex.  108. 

Direction  by  Station  Agent.  —  In  an  action 
brought    to    recover    for   personal  injuries 
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But  Where  There  Is  Obvious  Danger  in  making  such  an  attempt,  arising  from  the 
rapidity  of  the  train,  it  has  been  held  that  the  passenger  is  chargeable  with 
negligence,  as  a  matter  of  law,  although  it  appears  in  evidence  that  he  acted 
under  the  direction  of  the  conductor.1  Also,  it  has  been  held  that  a  passenger 
who,  when  in  a  safe  position  and  under  no  stress  of  circumstances,  attempts  to 
get  upon  a  train  while  in  such  proximity  to  a  known  and  permanent  obstruc- 
tion as  would  render  the  consequences  of  a  misstep  possibly,  if  not  certainly, 
serious,  though  the  train  is  moving  slowly  and  though  the  act  is  induced  by 
the  invitation,  request,  or  command  of  the  conductor,  is  alone  responsible  for 
any  injury  which  results  to  him,  and  cannot  maintain  an  action  against  the 
carrier  for  negligence.2 

(b)  Alighting  from  Cars  —  aa.  In  General.  —  Where  the  carrier  has  provided  a 
safe  way  of  egress  from  its  cars  or  other  vehicles  used  for  the  transportation  of 
passengers,  and  the  passenger  knows  or  has  means  of  ascertaining  it,  it  is  the 
duty  of  the  latter,  as  a  general  rule,  to  use  the  way  provided,  with  due  care 
and  prudence.3 


alleged  to  have  been  occasioned  through  obey- 
ing the  instruction  of  the  station  agent,  direct- 
ing the  plaintiff  to  board  a  moving  train,  it 
was  held  that  such  direction  was  not  within 
the  real  or  apparent  scope  of  the  authority  of 
such  agent,  and  that  judgment  for  the  plaintiff 
could  not  stand.  Chicago,  etc.,  R.  Co.  v. 
Koehler,  47  111.  App.  147. 

1.  Effect  of  Conductor's  Direction  to  Board 
Rapidly  Moving  Train.  —  See  Denver,  etc.,  R. 
Co.  v.  Pickard,  8  Colo.  163,  18  Am.  &  Eng.  R. 
Cas.  284;  Murphy  v.  St.  Louis,  etc.,  R.  Co., 
43  Mo.  App.  342;  Fulks  v.  St.  Louis,  etc.,  R. 
Co.,  in  Mo.  335,  52  Am.  &  Eng.  R.  Cas.  280. 

In  Hunter  v.  Cooperstown,  etc.,  R.  Co.,  112 
N.  Y.  371,  8  Am.  St.  Rep.  752,  it  appeared  that 
a  railroad  train  was  moving  at  the  rate  of  from 
four  to  six  miles  an  hour,  and  that  when  the 
train  came  within  a  short  distance  of  the  sta- 
tion the  conductor  stepped  out  on  the  platform 
of  the  rear  passenger  car  and  asked  the  plain- 
tiff if  he  was  going,  and  added,  "  If  you  are 
going,  jump  on,"  whereupon  the  passenger  at- 
tempted to  board  the  train  and  was  injured 
thereby.  Upon  a  subsequent  appeal  in  this 
case  further  evidence  was  admitted,  to  the 
effect  that  the  train  was  moving  at  the  rate  of 
from  one  to  two  miles  an  hour,  thus  rendering 
the  evidence  on  this  question  conflicting,  and 
the  decision  turned  on  another  point.  Hunter 
v.  Cooperstown,  etc.,  R.  Co.,  126  N.  Y.  18,  47 
Am.  &  Eng.  R.  Cas.  534. 

2.  Boarding  Slowly  Moving  Train  in  Proximity 
to  Dangerous  Obstruction.  —  Hunter  v.  Coopers- 
town, etc.,  R.  Co.  126  N.  Y.  18,  47  Am.  & 
Eng.  R.  Cas.  534. 

3.  General  Rule  as  to  Alighting  from  Cars.  — 
Chicago,  etc.,  R.  Co.  v.  Dingman,  1  111.  App. 
164;  Pennsylvania  R.  Co.  v.  Zebe,  33  Pa.  St. 
318,  37  Pa.  St.  420;  Drake  v.  Pennsylvania  R. 
Co.,  137  Pa.  St.  352,  21  Am.  St.  Rep.  883. 

Catching  Hold  of  Brake  Wheel.  —  A  passenger 
about  to  leave  a  train  placed  his  hand  on  the 
brake  wheel  when  it  suddenly  revolved  and 
broke  his  arm.  It  was  held  that  it  was  not 
contributory  negligence  to  place  his  hand  on 
the  wheel,  and  if  the  facts  showed  that  the 
wheel  was  dangerous  it  would  authorize  a  re- 
covery. Cleveland,  etc.,  R.  Co.  v.  Mcilcnry, 
47  111.  App.  301. 

Stepping  upon  Coupling  Link,  —  It  has  been 
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held  that  the  fact  that  a  passenger,  when  a 
railroad  train  has  halted  at  a  station,  in  get- 
ting off  the  train  steps  upon  a  connecting  link 
between  two  cars,  is  not  per  se  negligence  on 
his  part,  but  the  question  is  one  for  the  jury 
under  all  the  circumstances  of  the  case.  John- 
son v.  Winona,  etc.,  R.  Co.,  11  Minn.  296,  88 
Am.  Dec.  83. 

Failure  to  Retain  Hold  of  Railing.  —  Where, 
after  a  train  had  stopped  at  a  station  to  which 
a  passenger  had  taken  passage  on  a  very  dark 
night,  he  passed  out  the  front  door,  and  as  he 
placed  his  foot  on  the  last  step  of  the  car  and 
was  stepping  off  he  let  go  of  the  step  rail,  and 
by  a  sudden  jerk  of  the  train  in  starting  was 
thrown  to  the  ground  and  one  of  his  feet  run 
over  and  crushed,  it  was  held  that  the  plaintiff 
had  a  right  to  assume  that  he  would  have 
reasonable  opportunity  to  get  off  the  train  be- 
fore it  started,  and  that  the  omission  to  retain 
his  hold  of  the  railing,  if  it  were  practicable  to 
do  so  at  the  moment  he  was  about  to  step  from 
the  car  to  the  platform  of  the  station,  could 
not,  under  the  circumstances,  furnish  any  im- 
putation of  negligence  on  the  part  of  the  plain- 
tiff. McDonald  v.  Long  Island  R.  Co.,  116 
N.  Y.  546,  15  Am.  St.  Rep.  437.  See  also 
Delamatyr  v.  Milwaukee,  etc.,  R.  Co.,  24 
Wis.  578. 

Alighting  from  Train  under  Direction  of  Brake- 
man. —  The  plaintiff  was  a  passenger  on  the 
defendant's  train.  There  was  only  one  pass- 
enger coach  on  the  train,  and  it  was  preceded 
by  four  flat  cars.  Deep  piles  of  snow  were 
on  both  sides  of  the  track.  When  the  train 
reached  the  terminal  station  the  brakeman 
beat  down  the  snow  from  the  side  of  the  car 
to  make  a  place  for  the  plaintiff  to  alight  and 
stand  until  an  engine  removed  the  flat  cars, 
which  obstructed  her  passage  along  the  track. 
After  remaining  in  that  position  for  some  time 
she  objected  to  staying  there  longer.  The 
brakeman  suggested  that  she  pass  over  the  flat 
cars.  She  thereupon  proceeded  over  the  cars 
successfully  until  she  came  to  the  place  for 
alighting,  and  in  attempting  to  get  down  from 
the  car  her  clothes  caught  in  the  coupling-pin, 
and  she  fell  and  sustained  injuries.  It  was 
held  that  the  question  of  the  plaintiff's  contrib- 
utory negligence  was  for  the  jury,  and  that 
they  properly  found  that  she  could  not  be 
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Alighting  on  Wrong  Side  of  Train.  —  Thus,  it  has  been  held  that  where  a  railroad 
company  has  provided  a  platform  at  a  station  as  a  means  of  exit  from  its- 
cars,  .1  passenger  who  chooses  to  leave  the  cars  by  an  unusual  way,  as  by  get- 
ting off  on  the  side  of  the  train  opposite  the  platform,  will  do  so  at  his  own 
risk,  unless  for  some  reason  the  mode  provided  is  unsafe,  or  a  justifying  neces- 
sity exists  to  escape  from  peril  or  injury.1    On  the  other  hand,  it  has  been 


charged  with  contributory  negligence  for  doing 
as  she  was  told  to  do  by  the  brakeman.  Hart- 
zig  v.  Lehigh  Valley  R.  Co.,  154  Pa.  St.  364. 

Jumping  from  Steamboat.  —  In  an  action  to 
recover  damages  resulting  to  a  person  while 
jumping  from  a  steamboat,  the  injury  being 
occasioned  by  want  of  proper  time  and  facili- 
ties for  landing,  it  was  held  that,  although  the 
boat  was  violating  the  law  by  racing  with  an- 
other boat,  and  by  reason  thereof  its  stoppage 
at  the  usual  landing-place  was  abridged,  so 
that  the  plaintiff  had  not  the  reasonable  time 
allowed  him  to  leave  the  boat  in  the  usual 
manner  by  the  staging,  still  that  did  not  relieve 
him  from  the  duty  of  exercising  proper  care  in 
leaving  the  boat.  Keokuk  Packet  Co.  v. 
Henry,  50  111.  264. 

Leaving  Ferryboat  by  Gangway  Intended  for 
Teams.  —  Where  a  ferryboat  has  two  gangways 
by  which  passengers  can  leave,  it  has  been 
held  that  a  passenger  who  attempts  to  leave 
by  the  gangway  intended  for  teams,  and  is  in- 
jured by  the  guard-chain  for  such  gangway 
being  dropped  on  his  leg  while  he  is  astride  of 
it,  is  guilty  of  contributory  negligence  as  a 
matter  of  law  and  cannot  recover  from  the 
owner  of  the  boat.  Graham  v.  Pennsylvania 
R.  Co.,  39  Fed.  Rep.  596. 

Departing  from  Boat  in  Improper  Manner  Con- 
trary to  Warning.  —  In  an  action  to  recover 
damages  for  personal  injuries,  when  it  appears 
that  the  defendant  company  had  provided  a 
safe  and  convenient  place  for  passengers  to 
land  from  the  saloon  deck  of  the  steamboat, 
and  given  notice  thereof  to  the  passengers 
aboard,  and  that  the  place  where  the  plaintiff 
was  injured  was  not  intended  for  use  by  pass- 
engers, the  plaintiff  must,  by  disregarding  the 
regulations  of  the  company,  be  held  to  have 
taken  all  risk  of  injury  upon  himself  in  leav- 
ing at  the  time  and  place  and  in  the  manner 
in  which  he  did.  Dodge  v.  Boston,  etc., 
Steamship  Co.,  148  Mass.  207,  12  Am.  St.  Rep. 
541,  37  Am.  &  Eng.  R.  Cas.  67. 

Passenger  Leaving  by  Way  Used  for  Vehicles 
and  Receiving  Injury  from  Cause  Ab  Extra  That 
Use.  —  A  passenger  entitled  to  safe  transporta- 
tion over  a  railroad  and  ferry  connecting  there- 
with, upon  invitation  of  the  employees  of  the 
railroad  company  managing  the  ferry,  passed 
from  the  boat  by  a  way  upon  the  ferry  bridge 
provided  for  animals  and  vehicles.  As  he  was 
so  doing  a  runaway  horse  belonging  to  the 
railroad  company,  careering  at  random  about 
the  ferry  house,  bolted  over  a  bow  which  aided 
in  support  of  the  ferry  bridge,  into  the  way 
where  the  passenger  was,  and  injured  him. 
It  was  held  that  by  being  in  the  way  indicated 
the  passenger  was  not  guilty  of  negligence 
which  contributed  to  his  injury.  The  court, 
in  this  case,  said:  "The  use  for  which  the 
way  he  took  was  designed  was  the  transfer  of 
controlled  animals  and  vehicles  to  and  from 
the  boat.    Passage  over  it  brought  to  him 


knowledge  of  its  customary  use  and  suggested 
a  prudent  watchfulness  against  the  dangers  at- 
tendant upon  that  use;  in  other  words,  it  was 
a  place  of  obvious  danger  from  a  certain  use 
against  which  it  was  the  plaintiff's  duty  to 
guard,  and  the  invitation  to  pass  that  way  did 
not  absolve  him  from  the  reasonable  perform- 
ance of  his  duty  in  this  respect.  But  the  duty 
did  not  extend  to  dangers  from  causes  ab  exh-a 
that  use,  such  as  the  rapid  uncontrolled  career 
of  a  wild  horse,  whose  course  was  undirected, 
irregular,  and  regardless  of  any  way,  and  who, 
as  he  madly  ran  at  random,  happened  to  spring 
over  the  end  of  the  bow  to  the  place  where  the- 
plaintiff  was  injured."  Watson  v.  Camden, 
etc.,  R.  Co.,  55  N.  J.  L.  125. 

1.  Alighting  from  Wrong  Side  of  Car.  —  Louis- 
ville, etc.,  R.  Co.  v.  Ricketts,  93  Ky.  116; 
Pennsylvania  R.  Co.  v.  Zebe,  33  Pa.  St.  318, 
37  Pa.  St.  420;  Drake  v.  Pennsylvania  R.  Co., 
137  Pa.  St.  352,  21  Am.  St.  Rep.  883. 

Thus,  it  has  been  held  that  a  passenger  who 
is  familiar  with  the  grounds  about  the  station 
where  he  alights  cannot  recover  from  the  com- 
pany for  an  injury  received  in  getting  off  the 
train  on  the  side  opposite  the  platform  in  the 
night,  where  his  only  object  in  doing  so  is  to 
save  walking  across  the  track  and  some  four 
minutes  time  until  the  train  moves  on.  Louis- 
ville, etc.,  R.  Co.  v.  Ricketts,  93  Ky.  116. 

Knowledge  of  Existence  of  Platform  an  Implied 
Notice  of  Carrier's  Requirement  to  Alight  There. 
—  In  Drake  v.  Pennsylvania  R.  Co.,  137  Pa. 
St.  352,  21  Am.  St.  Rep.  883,  it  was  held  that 
where  a  passenger  knew  that  no  platform  or 
place  was  provided  by  the  railroad  company 
for  its  passengers  to  alight  on  the  north  side 
of  the  track,  and  that  it  had  constructed  a  safe 
and  convenient  platform  in  connection  with  its 
depot  on  the  south  side  of  it  for  their  use  in 
entering  and  leaving  its  trains,  this  knowledge 
was  notice  to  him  of  a  rule  of  the  company 
that  he  should  get  off  at  the  platform,  and  if 
he  voluntarily  alighted  upon  the  north  side, 
and  in  alighting  was  injured  by  falling  into 
an  unguarded  excavation  made  by  the  rail- 
road company,  he  could  have  no  recovery  from 
the  company  for  his  injuries. 

Alighting  on  Track  Side  at  Stopping  Place 
without  Platform.  —  A  passenger  who,  on  leav- 
ing a  train  at  a  place  where  passengers  are  re- 
ceived and  discharged  without  station  or  plat- 
form, gets  off  on  the  track  side  instead  of  get- 
ting off  on  the  side  where  passengers  usually 
alight,  is  properly  nonsuited  in  an  action  for 
injuries  received  by  a  passing  train,  though  he 
testifies  that  the  track  side  was  more  level  sur- 
face and  an  easier  place  to  alight,  it  not  ap- 
pearing that  the  other  side  was  dangerous. 
Morgan  v.  Camden,  etc.,  R.  Co.,  (Pa.  1889)  16 
Atl.  Rep.  353. 

Alighting  from  Rapidly  Moving  Cable  Car  on 
Side  Next  to  Parallel  Track.  —  A  passenger  in 
the  possession  of  his  faculties  who  was  accutf- 
658  Volume  V. 


Matters  of  Defense. 


CARRIERS  OF  PASSENGERS.     Contributory  Negligence. 


held  that  the  mere  fact  that  a  platform  has  been  provided  on  one  side  of  a  rail- 
road track  will  not  make  it  contributory  negligence  per  sc  for  a  passenger  to 
get  off  on  the  other  side,  the  question  being  usually  one  for  the  jury.1 

Adopting  Mode  of  Egress  in  General  Use.  —  It  does  not  follow  that  because  a  safe 
way  is  provided  a  passenger  is  bound,  at  his  peril,  to  ascertain  the  fact  and 
avail  himself  of  that  way,  when  he  sees  that  another  way,  apparently  safe,  is 
in  general  use  by  the  passengers  with  the  tacit  permission  of  the  servants  of 
the  company.  Such  use  and  such  permission  are  calculated  to  induce  the 
belief  that  the  way  is  provided,  in  part  at  least,  for  the  egress  of  passengers, 
and  that  a  passenger  is  expected  to  make  use  of  it  should  he  elect  to  do  so. 
Under  such  circumstances  it  cannot  be  declared,  as  a  matter  of  law,  that  it  is 
negligence  to  adopt  this  plan  of  exit,  but  the  question  is  for  the  jury.2 


tomed  tocablecars  and  must  have  known  that 
they  pass  each  other  every  few  minutes,  who 
left  his  seat  without  signifying  to  the  brake- 
man  near  him  any  desire  to  get  off,  and  who, 
without  any  reason  to  believe  the  car  would 
stop,  went  to  the  door  of  the  car  and  jumped 
off  while  it  was  in  full  speed  and  was  injured 
by  an  approaching  train,  without  looking  for 
it  when  he  might  have  seen  it  had  he  looked, 
was  held  guilty  of  contributory  negligence. 
Weber  -'.  Kansas  City  Cable  R.  Co.,  100  Mo. 
194,  iS  Am.  St.  Rep.  541,  41  Am.  &  Eng.  R. 
Cas.  117.  And  the  fact  that  the  door  of  the 
car  was  open  on  the  side  next  to  the  parallel 
track,  and  that  no  guard  was  there  to  prevent 
persons  going  through  it,  cannot  be  considered 
as  an  invitation  to  a  passenger  to  alight  while 
the  train  was  at  full  speed.  The  fact  that  the 
train  did  not  stop  or  check  up  was  a  warning 
to  passengers  not  to  get  off.  Weber  v.  Kansas 
City  Cable  R.  Co.,  100  Mo.  194,  18  Am.  St. 
Rep.  541,  41  Am.  &  Eng.  R.  Cas.  117. 

1.  Robostelli  v.  New  York,  etc.,  R.  Co.,  33 
Fed.  Rep.  796;  McQuilken  v.  Central  Pac.  R. 
Co.,  64  Cal.  463,  16  Am.  &  Eng.  R.  Cas.  353. 
See  also  Chicago,  etc.,  R.  Co.  v.  Dingman,  1 
111.  App.  162. 

A  passenger  attempted  to  get  off  at  a  place 
at  which  he  resided,  and  with  the  surround- 
ings of  which  he  was  familiar,  on  a  highway 
on  the  side  opposite  the  platform,  when  the 
train  had  either  stopped  or  was  running  very 
slowly,  without  the  knowledge  of  the  con- 
ductor, who  was  on  the  opposite  side  and  sig- 
naled the  train  to  move  up  as  the  plaintiff  was 
in  the  act  of  alighting,  which  caused  the  latter 
to  fall.  It  was  in  proof  that  it  was  not  usual 
for  passengers  to  alight  on  the  highway  on 
that  side  of  the  train,  though  it  was  nearest 
the  village.  It  was  a  reasonable  inference, 
from  the  evidence,  that  the  passenger  would 
have  had  time  to  alight  in  safety  had  it 
not  been  for  the  sudden  start.  It  was  held 
that  the  case  should  have  been  submitted  to 
the  jury,  and  it  was  error  for  the  trial  court  to 
instruct  the  jury  that  the  plaintiff's  manner  of 
alighting  did  not  furnish  any  evidence  of  con- 
tributory negligence.  Plopper  v.  New  York 
Cent.,  etc.,  R.  Co.,  13  Hun  (N.  Y.)  625. 

See  also  Goldberg  v.  New  York  Cent.,  etc., 
R.  Co.,  (Supreme  Ct.)  54  N.  Y.  St.  Rep.  90; 
Onderdonk  v.  New  York,  etc.,  R.  Co.,  74  Hun 
(N.  Y.)  42;  Dickens  v.  New  York  Cent.  R.  Co., 
1  Abb.  App.  Dec.  (N.  Y.)  504. 

2.  Adopting  Mode  of  Egress  in  General  Use. 
Boss  v.  Providence,  etc.,  R.  Co.,  15  R.  I.  149, 


21  Am.  &  Eng.  R.  Cas.  364;  Missouri  Pac.  R. 
Co.  v.  Long,  81  Tex.  253,  26  Am.  St.  Rep.  811. 
Custom  of  Alighting  on  Side  Opposite  Platform. 

—  A  train  stopped  on  a  dark  night  some  six 
hundred  feet  from  the  station,  where  the  plain- 
tiff and  other  passengers  wished  to  get  out,  to 
allow  a  freight  train  to  pass,  but  no  notice  was 
given  that  the  train  was  at  the  station,  yet  sev- 
eral passengers  started  to  leave  the  train.  The 
plaintiff  stepped  from  the  train,  and  in  cross- 
ing the  adjoining  track  was  struck  by  the 
freight  train  and  injured.  It  was  customary 
for  passengers  to  get  on  and  off  on  either  side, 
and  the  plaintiff  had  been  in  the  habit  of  get- 
ting off  on  the  same  side  on  which  he  got  off 
on  the  night  in  question.  It  was  held  that  the 
question  of  contributory  negligence  was  proper 
for  the  jury.  Boss  v.  Providence,  etc.,  R.  Co., 
15  R.  I.  149,  21  Am.  &  Eng.  R.  Cas.  364. 

In  Violation  of  Regulation.  —  The  station  nf  a 
railway  near  a  large  town  contained  platforms 
and  other  accommodations  on  each  side  of  the 
tracks,  with  a  double  track  between  them  on 
which  many  trains  were  moving  both  day  and 
night.  There  was  an  underground  connection 
between  the  two  by  means  of  a  public  street, 
which  was  in  a  bad  condition.  It  was  a  rule 
of  the  company  that  "  when  a  train  is  standing 
on  a  double  track  for  passengers,  trains  from 
the  opposite  direction  will  come  to  a  stop  with 
the  engines  opposite  each  other."  A  passen- 
ger who  was  in  the  habit  of  traveling  on  the 
road  and  stopping  at  this  station  arrived  there 
in  the  rear  car,  in  which  a  notice  was  posted 
that  passengers  leaving  the  car  by  the  forward 
end  should  turn  to  the  right,  and  that  those 
leaving  the  car  by  the  rear  should  turn  to  the 
left,  in  each  case  landing  the  passengers  on 
the  platform,  "  and  thus  avoid  danger  from 
trains  on  the  opposite  track."  The  passenger 
passed  out  at  the  forward  end,  where  he  found 
the  collector,  gave  up  his  ticket  and  passed  out 
at  the  left  on  the  track,  with  the  knowledge  of 
the  collector  and  without  any  objection  on  his 
part.  In  crossing  he  was  struck  by  an  engine 
coming  from  an  opposite  direction  which  had 
not  observed  the  rule  to  stop.  It  appeared  in 
evidence  that  he  had  been  in  the  habit  of 
alighting  on  the  left  side  without  objection, 
and  that  other  people  were  in  the  habit  of  get- 
ting off  in  the  same  way.  In  a  suit  to  recover 
damages  for  the  injuries  which  the  passenger 
had  suffered,  it  was  held  that  he  was  not, 
under  the  circumstances,  guilty  of  negligence 
in  law  in  turning  to  the  left  on  leaving  the  car. 
Chicago,  etc.,  R.  Co.  v.  Lowell,  151  U.  S.  209 
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Leaving  Train  by  Rear  Platform.  —  Thus,  it  is  a  matter  of  very  common  observa- 
tion for  passengers  to  leave  cars  by  either  platform,  and  because  of  this  custom 
it  may  rightfully  be  presumed,  until  in  some  way  the  contrary  appears,  that 
either  platform  is  accessible  for  egress.  Although  it  may  be  better  to  leave  a 
car  by  the  front  end,  leaving  by  the  rear  platform  cannot,  in  the  absence  of  a 
rule  prohibiting  it,  be  said  to  be  negligence  per  se.1 

Alighting  from  Side  Door  of  Baggage  Car.  —  It  has  been  held,  moreover,  that  it 
could  not  be  said  to  be  negligence,  as  a  matter  of  law,  for  a  passenger  to  step 
from  the  side  door  of  a  baggage  car  in  his  egress  from  the  car,  instead  of  by 
a  door  in  the  end  of  the  car  for  such  purpose,  where  it  appeared  that  the  side 
door  was  almost  exclusively  used  by  passengers  in  making  their  egress  from 
the  car,  and  this  though  the  passenger  was  familiar  with  the  construction  of 
the  cars.2 

Where  Usual  Mode  of  Egress  Is  Defective.  —  Where  a  passenger,  in  alighting  from  a 
train,  uses  the  ordinary  means  provided,  but  in  consequence  of  some  defect 
therein  receives  an  injury,  he  will  not  be  guilty  of  contributory  negligence 
unless  the  defect  is  such  as  would  naturally  suggest  to  one  of  common  under- 
standing that  it  was  dangerous.3 


In  this  case  the  court  said:  "While  there 
may  have  been  nothing  which  the  law  would 
recognize  as  a  special  necessity  that  evening 
for  his  getting  off  on  the  south  side,  if  it  were 
usual  and  customary  for  passengers  to  do  so, 
and  it  was  not  manifestly  dangerous,  and  the 
plaintiff  had  been  in  the  habit  twice  each  week 
for  six  months  prior  thereto  of  alighting  in  the 
same  manner,  and  in  doing  this  he  took  pre- 
caution to  get  off  in  such  a  way  that  if  a  train 
properly  lighted  had  been  coming,  he  could 
not  have  failed  to  see  it,  it  would  be  a  ques- 
tion for  the  jury  whether  he  was  guilty  of 
contributory  negligence  in  disregarding  the 
notice." 

Evidence  as  to  Occasional  Alighting  of  Other 
Passengers  Inadmissible. —  In  Pennsylvania  it  has 
been  held  that  evidence  to  the  effect  that  occa- 
sionally a  passenger  got  off  on  the  side  of  the 
track  opposite  to  the  platform  is  inadmissible 
where  it  does  not  appear  that  it  was  done  with 
the  consent  or  knowledge  of  the  company. 
Drake  v.  Pennsylvania  R.  Co.,  137  Pa.  St.  352, 
21  Am.  St.  Rep.  883.  See  also  Pennsylvania 
R.  Co.  v.  Zebe,  37  Pa.  St.  420.  Compare  Chi- 
cago, etc.,  R.  Co.  v.  Lowell,  151  U.  S.  209. 

1.  Leaving  Train  by  Hear  Platform.  —  Mc- 
Donald v.  Illinois  Cent.  R.  Co.,  88  Iowa  345, 
58  Am.  &  Eng  R.  Cas.  263;  Cartwright  v. 
Chicago,  etc.,  R.  Co.,  52  Mich.  606,  50  Am. 
Rep.  274,  16  Am.  &  Eng.  R.  Cas.  321. 

Where  Front  End  of  Car  Only  Is  Alongside  of 
Platform.  —  But  in  Eckerd  v.  Chicago,  etc.,  R. 
Co.,  70  Iowa  353,  it  was  held  to  be  proper  to 
give  the  following  instructions:  "  If,  with  the 
opportunities  afforded  by  the  defendant  at  the 
time,  the  plaintiff  in  the  exercise  of  ordinary 
care  might  have  safely  gained  the  platform,  as 
by  passing  through  the  cars  forward,  and  she 
elected  to  take  the  risk  of  alighting  where  she 
did  instead  of  pursuing  the  safe  course,  she  is 
guilty  of  negligence  and  cannot  recover." 
See  also  Chicago,  etc.,  R.  Co.  v.  Dingman, 
1  111.  App.  164. 

Forward  End  of  Smoker  Alongside  of  Platform. 
—  In  Cartwright  v.  Chicago,  etc.,  R.  Co.,  52 
Mich.  606,  50  Am.  Rep.  274,  where  the  train 
pulled  up  at  a  platform  so  that  nothing  but  the 


forward  end  of  the  smoker  was  at  the  plat- 
form, it  was  said  that  a  female  passenger  was 
not  bound  to  go  through  the  smoker  to  alight. 

2.  Alighting  from  Side  Door  of  Baggage  Car.  — 
Missouri  Pac.  R.  Co.  v.  Long,  81  Tex.  253,  26 
Am.  St.  Rep.  811. 

3.  Alighting  Where  Usual  Mode  of  Egress  Is 
Defective.  —  Thus,  in  Ohio,  etc.,  R.  Co.  v. 
Stansberry,  132  Ind,  533,  it  was  held  that  in 
order  to  make  a  passenger  using  a  platform 
guilty  of  contributory  negligence  there  must 
be  some  defect  therein,  such  as  would  nat- 
urally suggest  to  a  person  of  reasonable  intel- 
ligence that  it  would  be  perilous  to  pass  over  it. 

In  an  action  by  a  passenger  against  a  rail- 
way company  for  injuries  sustained  while 
leaving  a  train,  the  answer  alleged  that  the 
injuries  were  caused  by  the  plaintiff's  want  of 
care  "  while  attempting  to  alight  from  said 
train."  The  train  had  arrived  at  the  end  of 
its  route.  A  movable  bench  had  been  placed 
at  the  foot  of  the  car  steps,  and  passengers 
alighted  by  stepping  down  upon  such  bench, 
and  thence  to  the  station  floor.  The  plaintiff, 
being  encumbered  with  bundles,  had  delayed 
leaving  the  car,  and  the  brakeman  who 
assisted  passengers  to  alight  had  gone  away, 
supposing  that  all  the  passengers  were  out. 
The  jury  found  that  the  said  bench  was  not  a 
reasonably  safe  appliance,  in  the  absence  of  a 
brakeman  to  assist  passengers;  that  it  was  not 
placed  in  a  reasonably  safe  position,  and  that 
the  want  of  safety  thereof,  the  failure  of  the 
brakeman  to  assist  the  plaintiff,  and  the  un- 
safe position  of  the  bench  were  each  a  proxi- 
mate cause  of  the  injury.  It  appeared  that 
the  plaintiff,  finding  the  brakeman  absent, 
asked  another  employee  of  the  company  to 
help  her  with  her  bundles;  that  he  took  some 
of  her  bundles  and  went  ahead,  and  then, 
having  laid  them  down,  turned  to  assist  her 
further,  but  she  had  already  attempted  to  de- 
scend, and  had  fallen  between  the  bench  and 
the  car.  She  testified  that  "  the  bench  was 
slippery  and  narrow  and  too  far  away;"  that 
it  was  too  long  a  step  for  her  to  make;  that 
she  saw  the  bench  and  stepped  down  on  it, 
"  seeing  it  all  the  time,  and  knowing  where  it 
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Alighting  at  Improper  Place.  —  It  may  be  stated  generally  that,  although  a  train 
has  come  to  a  full  stop,  it  is  negligence  for  a  passenger  to  attempt  to  alight 
unless  he  is  sure,  from  all  the  circumstances,  that  it  is  a  permanent  stop  for 
the  purpose  of  discharging  passengers.1 


was  and  how  far  off  it  was."  The  court  in- 
structed the  jury  that  if  the  plaintiff  left  the 
car  with  reasonable  diligence  they  "  should 
find  that  she  was  not  guilty  of  any  want 
of  ordinary  care,  because  no  other  want  of 
ordinary  care  is  imputed  to  her  either  in  the 
pleadings  or  on  the  evidence;  certainly  not  in 
the  evidence."  This  was  held  error.  Mc- 
Dermott  v.  Chicago,  etc.,  R.  Co.,  82  Wis.  246. 

Alighting  on  Baggage  Truck  Obstructing  Pass- 
age. —  On  the  station  platform  at  which  a  rail- 
road passenger,  a  woman,  arrived,  there  was 
a  movable  truck  or  platform  about  thirty  feet 
long  and  seven  feet  wide,  the  top  of  which 
was  on  a  level  with  the  car  platform.  This 
truck  rested  on  wheels  and  ran  on  an  iron 
track  parallel  with  the  rails  on  which  the  train 
arrived,  so  that  its  edge  was  very  near  the 
sides  of  the  cars.  The  train  was  brought  to  a 
stop  in  such  a  position  that  the  forward  end  of 
the  plaintiff's  car  was  opposite  the  truck,  and 
so  that  passengers  getting  out  there  would  be 
obliged  to  step  upon  it.  There  was  further 
evidence  that  the  plaintiff  had  never  come 
into  the  station  on  that  train  before,  but  had 
been  accustomed  to  come  in  on  another  track 
and  be  left  in  another  part  of  the  station;  that 
the  car  was  full  of  passengers,  and  that  when 
it  stopped  they  were  all  standing  up  in  the 
aisle  ready  to  get  out;  that  she  was  in  the 
middle  of  the  car,  eight  or  ten  being  before 
her,  and  all  going  forward  to  get  off  as  quickly 
as  they  could;  that  those  before  her  got  upon 
the  truck  which  she  supposed  to  be  the  plat- 
form of  the  station;  and  that  she  followed 
them,  and  after  taking  two  or  three  steps  upon 
the  truck,  fell  off  at  the  side  of  it.  She  was  a 
German,  and  she  testified  that  she  had  seen  in 
Germany  and  other  countries  high  platforms 
for  passengers  in  railroad  stations.  She  had 
in  her  hands  some  books,  a  parasol,  and  other 
things.  Another  woman  who  got  off  there  tes- 
tified that  she  stepped  down  one  step  in  the 
flight  of  steps  leading  from  the  car  and  stepped 
right  to  the  truck  from  the  step  of  the  car, 
and  that  "  it  was  easier,  if  anything,  than  to 
get  on  to  the  regular  platform."  It  was  held 
that  the  question  whether  the  plaintiff  was  in 
the  exercise  of  due  care  was  for  the  jury. 
Bethmann  v.  Old  Colony  R.  Co.,  155  Mass. 
352- 

1.  Alighting  at  Improper  Place.  —  Dunn  v. 
Pennsylvania  R.  Co.,  20  Phila.  (Pa.)  258. 
Where  Station  Has   Not   Been   Announced.  — 

Thus,  it  has  been  held  that  contributory  neg- 
ligence is  attributable  to  a  passenger  who, 
without  any  intimation  from  the  trainmen  that 
he  has  arrived  at  his  stopping-place,  while  the 
train  is  halting  for  a  moment  upon  a  trestle, 
alights  hurriedly  in  the  dark  without  attempt- 
ing to  ascertain  at  what  kind  of  a  place  he  is 
alighting.  Nagle  v.  California  Southern  R. 
Co.,  88  Cal.  86.  In  this  case  the  passenger 
was  held  to  be  guiliy  of  contributory  negli- 
gence, notwithstanding  the  fact  that  other 
passengers  believed  that  the  stopping-place 
was  a  regular  station,  and  some  of  them  were 


preparing  to  leave  the  train,  and  the  plaintiff 
was  told  by  one  of  the  passengers  to  get  off 
quick,  as  the  train  would  stop  only  a  moment. 

Train  Stopping  at  Dangerous  Place  after  Over- 
shooting the  Station.  —  Where  a  passenger, 
while  asleep,  was  carried  beyond  his  station, 
and  when  the  train  arrived  at  a  bridge  where 
it  stopped  to  take  water,  he  got  up,  and  with- 
out any  encouragement  from  any  one  con- 
nected with  the  company  went  out  of  the  car, 
in  the  dark,  and  finding  no  brakeman,  put  out 
his  foot  to  reach  the  platform  if  he  could,  and 
there  being  no  platform  there,  the  train  in 
starting  jerked  him  entirely  off  the  car  and 
left  him  hanging  by  one  hand,  and  his 
weight  pulling  him  loose,  he  fell  through 
the  bridge  some  thirty  feet  to  the  ground  and 
was  injured,  it  was  held  that  even  if  the  com- 
pany was  guilty  of  negligence  in  carrying  the 
passenger  beyond  his  station,  he  was  also 
guilty  of  such  contributory  negligence  as  to 
preclude  a  recovery  for  the  injury.  Illinois 
Cent.  R.  Co.  v.  Green,  81  111.  19,  25  Am.  Rep. 
255- 

See  also  Siner  v.  Great  Western  R.  Co.,  L. 
R.  4  Exch.  117. 

Contrary  to  Warning.  —  A  passenger  train  ran 
on  to  a  side  track  to  allow  a  freight  train  to 
pass.  The  plaintiff  was  warned  not  to  try  to 
get  off  at  that  place,  the  conductor  even  tak- 
ing hold  of  him  to  try  to  restrain  him,  but  he 
persisted  in  getting  off  and  was  injured.  The 
train  was  some  little  distance  from  a  station, 
and  not  at  a  place  where  it  was  customary  for 
passengers  to  alight,  but  where  it  was  custom- 
ary for  the  train  to  stop  under  the  same  cir- 
cumstances. It  appears  that  the  train  was 
slightly  in  motion  at  the  time.  It  was  held 
that  the  plaintiff  was  guilty  of  such  contribu- 
tory negligence  as  to  bar  a  recovery.  Ohio, 
etc.,  R.  Co.  v.  Schiebe,  44  111.  460. 

Stepping  Off  Boat  Before  Landing,  Contrary  to 
Warning. — ■  It  has  been  held  that  a  passenger 
on  a  boat  had  no  right  to  presume  that  the  boat 
had  landed,  from  the  fact  that  the  chain-guard 
was  down,  where  it  appears  that  he  was  warned 
by  the  servants  of  the  company  and  by  several 
of  the  passengers  that  the  boat  had  not  landed 
and  to  stand  back,  and  if  he  is  injured  in  step- 
ping off  under  these  circumstances  he  cannot 
recover.    State  v.  Tom,  8  Oregon  177. 

See  also  Brockway  v.  Lascala,  1  Edm.  Sel. 
Cas.  (N.  Y.  Cir.  Ct.)  135. 

Where  Passenger  Receives  Injury  after  Alight- 
ing at  Place  Other  than  Station. —  It  has  been 
held  that  a  passenger  remains  such  until  he  is 
delivered  in  proper  condition  at  the  station  to 
which  he'has  paid  his  fare;  and  where  a  passen- 
ger who  had  been  negligently  carried  beyond 
her  station  was  forced  to  get  off  on  the  track 
some  eighty  or  ninety  rods  from  the  station,  and 
in  attempting  to  walk  back  fell  into  a  cattle 
pit  and  was  injured,  it  was  held  that  it  was  the 
most  natural  course,  aside  from  any  direction 
or  intimation  which  the  conductor  might  have 
given  her,  that  she  should  attempt  to  walk  on 
the  track  to  the  station,  and  that  she  was  not 
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By  Direction  or  Invitation  of  Conductor.  —  But  if  the  passenger  is  invited   by  the 

conductor  or  other  agent  of  the  carrier  to  leave  the  car  at  a  place  other  than  a 
regular  stopping  place,  he  will  not  be  guilty  of  contributory  negligence  as  a 
matter  of  law  unless  there  was  obvious  danger  in  alighting  there.1 

Effect  of  Announcement  of  station.  —  The  announcement  of  the  name  of  a  station 
being  usually  intended  to  inform  passengers  that  the  train  is  approaching 
their  destination,  so  that  they  may  prepare  to  get  off  when  the  train  stops,  is 
not  of  itself  an  invitation  to  alight; 3  but  if  the  train  is  soon  thereafter  brought 


guilty  of  contributory  negligence  in  failing  to 
observe  gates  leading  into  private  grounds 
through  which  she  might  have  returned  to  the 
station  by  an  unmarked  and  circuitous  route, 
nor  in  attempting  to  walk  over  a  cattle  pit, 
where  it  appeared  that  she  exercised  as  much 
care  as  was  consistent  with  her  then  excited 
condition,  and  that  on  either  side  of  the  pit 
there  were  plank  fences  three  or  four  feet 
high,  so  that  there  appeared  to  be  no  way  of 
getting  around  it.  New  York,  etc.,  R.  Co.  v. 
Doane,  115  Ind.  435,  7  Am.  St.  Rep.  451. 

Where,  however,  a  passenger,  after  alighting 
at  a  place  other  than  a  regular  station,  at- 
tempts to  do  an  act  which  is  obviously  danger- 
ous, he  will  be  guilty  of  contributory  negli- 
gence. A  passenger  on  the  defendant's  road 
was  carried  past  the  station  at  which  he 
wished  to  stop,  and  put  off  at  the  east  end  of  a 
trestle  across  the  river.  His  gun,  which  had 
been  placed  in  the  hands  of  a  person  in  the 
baggage  car  when  he  boarded  the  train,  was 
put  on  the  embankment  after  the  train  had 
crossed  to  the  west  end.  He  walked  across 
the  trestle  and  got  his  gun,  and  in  crossing 
back  with  it,  his  feet  being  wet  and  covered 
with  mud,  he  slipped  and  fell  upon  the  cross- 
ties  and  thereby  received  an  injury.  It  was 
held  that  he  was  guilty  of  contributory  negli- 
gence and  could  not  recover.  International, 
etc.,  R.  Co.  v.  Folliard,  66  Tex.  603,  27  Am.  & 
Eng.  R.  Cas.  280. 

A  passenger  at  night  was  asleep  when  the 
train  stopped  at  his  destination,  and  failed  to 
get  off.  He  was  awakened  by  the  conductor, 
who  stated  that  he  was  still  near  the  station. 
Rather  than  go  a  long  distance  to  the  next 
stopping-place,  the  train  was  stopped  at  his 
request,  and  he  got  off.  He  then  discovered 
that  he  was  in  a  swamp  a  mile  from  the  depot, 
and  would  have  to  walk  over  a  long  bridge  in 
returning.  While  on  the  bridge,  carrying  his 
child,  he  saw  an  approaching  freight  train,  and 
hurrying  back,  barely  escaped  being  run  over. 
He  was  feeble,  and  the  exertion  and  excite- 
ment caused  injury  to  his  health,  and  he  sued 
the  railroad  company  for  damages.  It  was 
held  that  he  could  not  recover;  though  prob- 
ably misled  as  to  what  the  conductor  said  as 
to  where  the  train  was,  he  was  negligent  in 
not  getting  off  at  the  station,  and  the  conductor 
was  serving  him,  and  not  the  company,  in 
afterwards  stopping.  Wilson  v.  New  Orleans, 
etc.,  R.  Co.,  68  Miss.  9. 

1.  Alighting  at  Improper  Place  by  Direction  of 
Conductor.  —  Bellman  v.  New  York  Cent.,  etc., 
R.  Co.,  43  Hun  (N.  Y.)  130,  affirmedm  122  N. 
Y.  671;  Delamatyr  v.  Milwaukee,  etc.,  R.  Co., 
24  Wis.  578. 

Invitation  Inferred  from  Circumstances.  — 
Where  a  passenger  on  a  dummy  line  was  car- 
ried past  the  street  crossing  which  was  his  des- 

66: 


tination  and  ordinary  known  stopping  place,  to 
the  next  crossing,  where  the  train  came  to  a 
full  stop,  and  no  notice  was  given  him  of  an 
intention  to  back  the  train,  it  was  held  that  it 
was  proper  to  submit  to  the  jury  whether  this 
was  an  implied  invitation  by  those  in  charge 
of  the  train  for  him  to  get  off  at  that  point. 
Gadsden,  etc.,  R.  Co.  v.  Causler,  97  Ala. 
235- 

Pregnant    Woman    Alighting.  —  A  large 

woman,  some  five  months  advanced  in  preg- 
nancy, having  with  her  two  children  aged  re- 
spectively two  and  five  years,  and  several 
bundles,  was  a  passenger  on  a  railway  train. 
On  arriving  at  her  destination,  which  was  a 
regular  stopping  place,  with  the  ordinary  plat- 
form for  the  use  of  passengers,  the  train  only 
slacked,  and  stopped  about  three  hundred  feet 
from  the  platform.  The  conductor  told  her  to 
get  off,  and  upon  her  asking  how,  he  replied, 
"  Jump;"  and  thereupon  she  did  jump,  with 
the  youngest  child  in  her  arms,  and  was 
injured.  In  an  action  against  the  railroad 
company  to  recover  damages  for  the  injury 
sustained,  it  was  held  that  the  plaintiff  was 
not  guilty  of  contributory  negligence,  and  was 
entitled  to  recover.  Baltimore,  etc.,  R.  Co.  v. 
Leapley,  65  Md.  571. 

In  Georgia  R.,  etc.,  Co.  v.  Usry,  82  Ga.  54, 

14  Am.  St.  Rep.  140,  it  was  held  that  whether 
by  the  use  of  ordinary  care  a  pregnant  woman 
could  avoid  the  consequences  to  herself  of  the 
negligence  of  a  railroad  company  in  not  pro- 
viding a  safe  and  suitable  landing  place  to 
alight  from  the  cars,  the  conductor  having  des- 
ignated the  place  as  suitable,  and  assisted  her 
to  alight,  is  a  question  for  the  jury.  The  mat- 
ter being  doubtful,  and  the  doubt  not  being 
soluble  by  the  record  to  the  satisfaction  of  the 
court,  the  judgment  of  the  superior  court  deny- 
ing the  company  a  new  trial  was  not  reversed. 
Also,  the  like  rule  was  held  to  obtain  touch- 
ing the  question  whether,  after  receiving  the 
injury,  the  woman  could  consistently  and  with 
ordinary  prudence  undertake  the  short  dis- 
tance to  reach  her  home,  rather  than  remain  at 
the  station  and  take  immediate  precautions  to 
obviate  the  threatened  consequences. 

2.  Announcement  of  Station  Not  of  Itself  Invita- 
tion to  Alight.  —  Smith  v.  Georgia  Pac.  R.  Co., 
88  Ala.  538,  16  Am.  St.  Rep.  63;  Richmond, 
etc.,  R.  Co.  v.  Smith,  92  Ala.  237;  East  Ten- 
nessee, etc.,  R.  Co.  v.  Holmes,  97  Ala.  332,  5S 
Am.  &  Eng.  R.  Cas.  252;  Memphis,  etc.,  R. 
Co.  v.  Stringfellow,  44  Ark.  322,  51  Am.  Rep. 
598;  East  Tennessee,  etc.,  R.  Co.  v.  Conner, 

15  Lea  (Tenn.)  254.  See  also  Gonzales  v.  New 
York,  etc.,  R.  Co.,  33  N.  Y.  Super.  Ct.  57. 

In  Bridges  v.  North  London  R.  Co.,  L.  R.  7 
H.  L.  213,  Mr.  Baron  Pollock,  concurring  in 
the  opinion  of  Mr.  Justice  Willes  in  the  same 
case  in  the  exchequer  chamber,  said,  in  corn- 
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to  a  full  stop  a  passenger  may  safely  conclude,  in  the  absence  of  notice,  that 
the  train  has  arrived  at  the  station,  and  he  is  justified  in  attempting  to  get  off 
unless  the  surroundings  and  circumstances  are  such  as  would  show  to  a  reason- 
ably careful  and  prudent  man  that  the  train  has  not  reached  the  proper 
landing-place.1 


meriting  upon  the  effect  to  be  given  to  calling 
out  the  name  of  a  station:  "It  is  an  an- 
nouncement by  the  railway  officers  that  the 
train  is  approaching  or  has  arrived  at  the  plat- 
form, and  that  the  passengers  may  get  out 
when  the  train  stops  at  the  platform,  or  under 
circumstances  induced  and  caused  by  the  com- 
pany in  which  a  man  reasonably  supposes  he 
is  getting  out  at  the  place  where  the  company 
intended  him  to  alight." 

1.  Central  R.  Co.  v.  Van  Horn,  38  N.  J.  L. 
133;  Taber  v.  Delaware,  etc.,  R.  Co.,  71  N.  Y. 
.489.  See  also  Chicago,  etc.,  R.  Co.  v.  Arnol, 
144  111.  261;  McNulta  v.  Ensch,  134  111.  46. 

Alighting  in  Daytime.  —  As,  for  instance, 
where  a  train  was  stopped,  after  calling  out 
the  name  of  the  station,  in  a  deep  cut  about 
two  hundred  yards  from  the  platform,  prepar- 
atory to  taking  a  side  track  until  another  train 
should  pass,  and  the  plaintiff  was  injured  while 
attempting  to  step  from  the  rear  of  the  car  as 
it  moved  forward  again,  and  this  occurred  in 
the  daytime.  Smith  v.  Georgia  Pac.  R.  Co., 
88  Ala.  538,  16  Am.  St.  Rep.  63. 

A  train  approaching  a  station  where  there 
was  a  crossing  of  railroad  tracks  stopped,  as 
required  by  law,  several  hundred  feet  from  the 
crossing,  before  proceeding  to  cross  the  track. 
The  name  of  the  station  had  just  been  called, 
and  a  woman  passenger  hurried  to  the  door  to 
alight.  The  train  was  not  at  the  proper  point 
for  landing  passengers,  and  as  she  climbed 
down  and  started  to  get  on  the  depot  platform 
she  fell  and  broke  her  ankle.  The  conductor 
and  brakeman  did  not  know  she  had  left  her 
place  in  the  car,  and  it  did  not  appear  that  any- 
thing was  done  that  was  out  of  the  usual 
course.  The  accident  happened  by  daylight. 
It  was  held  that  the  injury  to  the  passenger 
was  purely  accidental,  unless  the  passenger 
was  herself  negligent,  and  that  the  company 
was  not  liable.  Mitchell  v.  Chicago,  etc.,  R. 
Co.,  51  Mich.  236,  47  Am.  Rep.  566. 

Alighting  in  the  Dark.  —  Where,  after  a  sta- 
tion has  been  announced,  a  train  comes  to  a 
stop,  and  the  passenger  alights  at  such  stop- 
ping place,  the  fact  that  the  act  took  place  on 
a  dark  night  will  be  evidence  tending  to  show 
that  the  passenger  believed  that  he  had 
reached  his  destination.  Bridges  v.  North 
London  R.  Co.,  L.  R.  7  H.  L.  213;  Memphis, 
etc.,  R.  Co.  v.  Stringfellow,  44  Ark.  322,  51 
Am.  Rep.  598;  McGee  v.  Missouri  Pac.  R.  Co., 
92  Mo.  208,  1  Am.  Si.  Rep.  706;  Southern  Kan- 
sas R.  Co.  v.  Pavey,  48  Kan.  452;  East  Ten- 
nessee, etc.,  R.  Co.  v.  Conner,  15  Lea  (Tenn.) 
254. 

Moreover,  in  Richmond,  etc.,  R.  Co.  v. 
Smith,  92  Ala.  237,  it  was  held  that  where  it 
appeared  that  about  five  o'clock  on  a  dark 
morning,  after  the  name  of  a  station  had  been 
twice  called  by  the  porter,  the  train  stopped  at 
a  water  tank  seventy-five  yards  from  the  sta- 
tion, where  it  very  seldom  stopped,  and  where 
the  conductor  did  not  know  it  would  stop,  and 


that  the  plaintiff,  a  passenger,  was  injured  in 
stepping  from  the  front  platform,  the  car 
standing  on  a  trestle,  the  passenger  had,  by 
the  conduct  of  the  company's  employees,  been 
induced  to  reasonably  believe  that  the  train 
was  at  the  station,  and  that  the  court,  without 
the  intervention  of  a  jury,  properly  pronounced 
the  passenger  free  from  contributory  negli- 
gence. 

But  where,  after  a  station  had  been  an- 
nounced, the  train  stopped  in  the  night  at  a 
crossing,  before  proceeding  to  the  station,  it 
was  held  that  the  circumstances  and  invitation 
were  not  such  as  reasonably  to  induce  a  pass- 
enger to  believe  that  the  train  was  at  the  sta- 
tion, where  it  appeared  that  the  train  halted 
but  for  a  moment  at  the  crossing,  that  there 
were  no  lights,  no  depot  building,  or  any  other 
landmark  to  indicate  the  station,  and  the  pass- 
enger was  acquainted  with  the  location  and 
knew  of  the  crossing.  East  Tennessee,  etc., 
R.  Co.  v.  Holmes,  97  Ala.  332. 

Anouncement  of  Next  Station  upon  Leaving  a 
Station.  —  The  company's  servant  announced 
that  the  next  stop  of  the  train  on  which  the 
plaintiff's  wife  was  riding  would  be  at  her  sta- 
tion. The  train  ran  on  a  side  track  ten  miles 
out  from  said  station,  in  the  night-time,  to  per- 
mit a  freight  train  to  pass,  and  the  plaintiff's 
wife,  supposing  she  had  arrived  at  her  station, 
no  announcement  having  been  made  of  the 
name  of  the  place  where  the  train  was  then 
stopping,  alighted  with  the  assistance  of  a 
brakeman,  who  did  not  inquire  where  she  was 
going,  and  was  left  alone  in  the  dark.  The 
side  track  was  not  a  regular  stopping-place  for 
that  train.  It  was  held  that  she  was  not  guilty 
of  negligence,  and  that  the  company  was  liable 
to  her  for  damages  sustained.  Pennsylvania 
Co.  v.  Hoagland,  78  Ind.  203,  3  Am.  &  Eng.  R. 
Cas.  436. 

Question  for  the  Jury.  —  In  most  cases  where 
a  train  comes  to  a  stop  after  a  station  is  an- 
nounced, and  a  passenger  is  injured  in  alight- 
ing at  that  place,  the  question  as  to  whether 
he  was  induced  by  the  announcement  to  be- 
lieve that  he  had  arrived  at  his  destination  is 
one  for  the  jury.  Bridges  v.  North  London 
R.  Co.,  L.  R.  7  H.  L.  213;  Texas,  etc.,  R.  Co. 
v.  Garcia,  62  Tex.  285;  Taber  v.  Delaware, 
etc.,  R.  Co.,  71  N.  Y.  489;  McGee  v.  Missouri 
Pac.  R.  Co.,  92  Mo.  208,  1  Am.  St.  Rep.  706; 
East  Tennessee,  etc.,  R.  Co.  v.  Conner,  15  Lea 
(Tenn.)  254. 

Overshooting  Station.  —  In  Terre  Haute,  etc., 
R.  Co.  v.  Buck,  96  Ind.  346,  49  Am.  Rep.  168, 
it  was  held  that  a  passenger  is  not  necessarily 
guilty  of  contributory  negligence  who,  with- 
out knowledge  of  the  dangerous  place  at  which 
his  train  has  fully  stopped,  and  in  a  dark 
night,  steps  from  it  near  the  usual  stopping- 
place  at  the  regular  time  for  stopping,  and  after 
the  customary  signal  for  stopping  at  the  sta- 
tion has  been  given;  but  that  the  question  is 
one  for  the  jury. 
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W.  Wiif.rf.  Train  Is  in  Motion.  —  According  to  a  Few  of  the  Authorities,  if  a  passenger' 
jumps  from  a  car  in  motion,  not  for  the  purpose  of  avoiding  imminent  periL 
produced  by  the  misconduct  of  the  carrier,  and  not  in  response  to  an  express, 
or  implied  direction  or  invitation  of  the  carrier,  but  voluntarily,  though  it  be 
to  avoid  being  carried  beyond  his  destination,  as  where  the  carrier  has  failed 
to  stop  at  the  passenger's  station,  or  has  not  stopped  a  reasonably  sufficient 
time  to  allow  the  passenger  to  alight,  he  is  guilty  of  such  negligence  as  relieves 
the  carrier. 1 

Prevailing  Rule  — -  A  Question  for  the  Jury.  — ■  But,  according  to  the  great  weight 
of  authority,  it  is  not  contributory  negligence  per  se  for  a  passenger 
voluntarily  to  alight  from  a  moving  train.  Ordinarily,  it  is  a  question 
for  the  jury  to  determine  whether  the  passenger,  under  the  circumstances, 
acted  as  a  reasonably  cautious  and  prudent  man.2  Whether  the  act  is 
culpable  or  excusable  will  depend  upon  a  variety  of  circumstances,  such  as 
the  rapidity  of  the  motion  of  the  train,3  the  fact  whether  it  is  night  or 


1.  View  that  Alighting  Voluntarily  from  Mov- 
ing Train  Is  Negligence  Per  Se.  —  Secor  v.  To- 
ledo, etc.,  R.  Co.,  10  Fed.  Rep.  15;  Louis- 
ville, etc.,  R.  Co.  v.  Johnson,  44  111.  App.  56; 
Illinois  Cent.  R.  Co.  v.  Slatton,  54  111.  135,  5 
Am.  Rep.  109;  Dougherty  v.  Chicago,  etc., 
R.  Co.,  86  111.  467;  Illinois  Cent.  R.  Co.  v. 
Lutz,  84  111.  598;  Damont  v.  New  Orleans, 
etc.,  R.  Co.,  9  La.  Ann.  441,  61  Am.  Dec.  214; 
Walker  z'.  Vicksburg,  etc.,  R.  Co.,  41  La.  Ann. 
795,  17  Am.  St.  Rep.  417.  See  also  Ohio,  etc., 
R.  Co.  v.  Stratton,  78  111.  88.  Compare  Illinois 
Cent.  R.  Co.  v.  Able,  59  111.  131. 

Before  Train  has  Reached  Station.  —  Where  a 
father  took  passage  with  his  son,  aged  about 
ten  years,  upon  a  train,  being  assured  that  the 
train  would  stop  at  a  certain  station,  and  when 
the  whistle  was  sounded  for  such  station  he 
and  his  son  went  out  of  the  coach  upon  the 
platform  and  stepped  down  on  the  steps,  and 
being  burdened  with  luggage  stepped  off  the 
train  before  it  had  stopped,  and  the  son  was 
thrown  upon  the  station  platform  and  from 
there  fell  under  the  wheels  of  the  car,  where 
he  received  such  an  injury  as  to  cause  the 
loss  of  both  legs,  it  was  held  that  no  recovery 
could  be  had.  Ohio,  etc.,  R.  Co.  v.  Stratton, 
78  111.  88. 

2.  Alighting  from  Moving  Train  Not  Negligence 
Per  Se  —  Prevailing  Rule  —  Canada.  —  Edgar  v. 
Northern  R.  Co.,  11  Ont.  App.  452. 

Alabama. — Central  R.,  etc.,  Co.  v.  Miles, 
88  Ala.  256. 

Arkansas.  — St.  Louis,  etc.,  R.  Co.  v.  Per- 
son, 49  Ark.  182;  Little  Rock,  etc.,  R.  Co.  v. 
Atkins,  46  Ark.  423. 

California.  — Carr  v.  Eel  River,  etc.,  Co.,  98 
Cal.  366. 

Georgia. — West  End,  etc.,  St.  R.  Co.  v. 
Mozely,  79  Ga.  463;  Covington  v.  Western, 
etc.,  R.  Co.,  81  Ga.  275. 

Indiana.  — Louisville,  etc.,  R.  Co.  v.  Crunk, 
119  Ind.  542,  12  Am.  St.  Rep.  443. 

Iowa.  —  Raben  v.  Central  Iowa  R.  Co.,  74 
Iowa  732. 

Maryland.  —  Cumberland  Valley  R.  Co.  v. 
Maugans,  61  Md.  53,  48  Am.  Rep.  88. 

Michigan.  — Strand  v.  Chicago,  etc.,  R.  Co., 
64  Mich.  216,  28  Am.  &  Eng.  R.  Cas.  213;  Cou- 
sins v.  Lake  Shore,  etc.,  R.  Co.,  96  Mich.  386. 

Missouri. — Madden  v.  Missouri,  etc.,  R. 
Co.,  50  Mo.  App.  664. 


New  York.  —  Morrison  v.  Erie  R.  Co.,  56  N. 
Y.  302. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v.  Kil- 
gore,  32  Pa.  St.  292,  72  Am.  Dec.  787;  Penn- 
sylvania R.  Co.  v.  Peters.  116  Pa.  St.  206. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Smith, 
59  Tex.  406. 

Wisconsin.  —  Hemmingway  v.  Chicago,  etc., 
R.  Co.,  72  Wis.  42,  7  Am.  St.  Rep.  823. 

In  an  action  to  recover  for  injuries  sustained 
by  alighting  from  a  train  in  motion,  under  the 
conductor's  direction,  the  defendant  requested 
the  following  instruction :  "  If  the  jury  believe 
from  the  evidence  that  the  train  was  stopped 
[at  the  station]  a  sufficient  length  of  time  to  en- 
able the  plaintiff,  by  the  exercise  of  reasonable 
diligence,  to  have  alighted;  that,  failing  to  do 
so,  he  leaped  from  the  train  after  it  had 
started  and  while  it  was  in  motion,  and  was 
thereby  injured,  they  will  find  for  the  defend- 
ant." It  was  held  that  this  was  properly  re- 
fused, as  it  sought  to  make  it  negligence  per- 
se, and  inexcusable,  for  the  plaintiff  to  alight 
from  the  train  while  it  was  in  motion,  and  that 
whether  he  was  guilty  of  negligence  was  a 
question  to  be  determined  from  all  the  circum- 
stances in  proof.  St.  Louis,  etc.,  R.  Co.  v. 
Person,  49  Ark.  182. 

3.  Rapidity  of  Motion  of  Train  a  Circumstance 
to  Show  Negligence.  —  Little  Rock,  etc.,  R.  Co. 
v.  Atkins,  46  Ark.  423;  Cumberland  Valley  R. 
Co.  v.  Maugans,  61  Md.  53,  48  Am.  Rep.  88. 

Slowly  Moving  Train. — Thus  it  has  been 
held  that  where  an  insufficient  time  is  allowed 
a  passenger  for  safe  and  convenient  egress 
from  the  cars,  and  before  he  attempts  to  alight 
the  train  is  started,  and  he  then  jumps  from 
the  train  while  its  motion  is  so  slight  as  to  be 
almost  imperceptible,  and  is  injured,  the  pass- 
enger may  or  may  not  be  guilty  of  negligence, 
and  the  question  is  one  for  the  jury  to  decide 
from  all  the  attendant  circumstances.  Strause 
v.  Kansas  City,  etc.,  R.  Co.,  75  Mo.  185,  6  Am. 
&  Eng.  R.  Cas.  384;  Doss  v.  Missouri,  etc..  R. 
Co.,  59  Mo.  27,  21  Am.  Rep.  371;  Kelly 
?'.  Hannibal,  etc.,  R.  Co.,  70  Mo.  607;  Loyd  v. 
Hannibal,  etc.,  R.  Co.,  53  Mo.  509;  Jackson:/. 
St.  Louis,  etc.,  R.  Co.,  29  Mo.  App.  495;  Leslie 
v.  Wabash,  etc.,  R.  Co.,  88  Mo.  50;  Tabler  v. 
Hannibal,  etc.,  R.  Co.,  93  Mo.  79;  Price  v.  St. 
Louis,  etc.,  R.  Co.,  72  Mo.  414;  Richmond  v. 
Quincy,  etc.,  R.  Co.,  49  Mo.  App.  104;  Clot- 
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day,1  the  distance  from  the  car  to  the 

worthy  v.  Hannibal,  etc.,  R.  Co.,  80  Mo.  220, 
21  Am.  &  Eng.  R.  Cas.  371;  Taylor  v.  Mis- 
souri Pac.  R.  Co.,  26  Mo.  App.  336. 

Three  women,  while  waiting  for  the  train  to 
start,  in  which  they  were  to  take  passage,  were 
invited  by  the  station  agent  to  sit  in  an  empty 
car  on  a  side  track  while  the  waiting-room  was 
being  cleaned,  he  assuring  them  that  the  car 
would  remain  there.  Without  signal  or  notice 
of  any  kind,  the  train  to  which  the  car  was  at- 
tached began  to  be  moved  out  by  an  engine, 
without  conductor  or  brakeman  on  board. 
Startled  by  the  sudden  and  unexpected  move- 
ment, and  alarmed  lest  they  might  be  carried 
away  from  their  intended  destination,  they 
hurried  to  the  rear  of  the  car  and  jumped  out, 
while  the  train  was  still  abreast  of  the  plat- 
form and  apparently  moving  slowly.  One  of 
them  received  injury  in  jumping.  She  ob- 
tained a  verdict  against  the  company,  and  the 
court  determined  that  the  verdict  was  not  so 
far  amiss  on  those  facts  as  to  require  it  to  be 
set  aside.  Shannon  v.  Boston,  etc.,  R.  Co.,  7S 
Me.  52. 

Nor  is  it  contributory  negligence  per  se  for  a 
passenger  to  alight  from  a  train  which  has 
almost  come  to  a  full  stop  at  a  regular  pass- 
enger depot  Georgia  Pac.  R.  Co.  v.  West,  66 
Miss.  310;  Nance  v.  Carolina  Cent.  R.  Co.,  94 
N.  Car.  619.  See  also  Lambeth  v.  North  Car- 
olina R.  Co.,  66  N.  Car.  494,  8  Am.  Rep.  508. 

At  Speed  of  Two  Miles  an  Hour.  —  Where  a 
passenger  riding  on  the  caboose  of  a  freight 
train  carefully  alights  therefrom  while  the 
train  is  moving  past  the  station  at  a  speed  of 
about  two  miles  an  hour,  and  in  stepping  from 
the  caboose  to  the  platform  of  the  station  is 
thrown  under  the  train  and  injured  by  rea- 
son of  the  defective  condition  of  the  platform, 
such  condition  being  unknown  to  him,  it  has 
been  held  that  the  question  as  to  whether  or 
not  the  passenger  is  guilty  of  contributory 
negligence  is  a  fact  to  be  determined  by  the 
jury.  Pennsylvania  Co.  v.  Marion,  123  Ind. 
415,  18  Am.  St.  Rep.  330. 

At  Speed  of  Three  Miles  an  Hour.  —  The  same 
has  been  held  where  it  was  shown  that  a  train 
had  stopped  at  the  station  an  insufficient  time 
to  allow  the  passenger  to  alight,  and  he 
jumped  therefrom  after  it  had  started  off  again 
and  was  moving  at  the  rate  of  three  miles  an 
hour.  Central  R.,  etc.,  Co.  v.  Miles,  88  Ala.  256. 

At  Speed  of  Four  and  One-half  Miles  an  Hour.  — ■ 
So  in  a  case  where  a  train  was  moving  at  a 
speed  of  four  and  one-half  miles  an  hour. 
Louisville,  etc.,  R.  Co.  v.  Crunk,  119  Ind.  542, 
12  Am.  St.  Rep.  443.  This  was  a  case  of  a 
person  entering  a  car  at  a  station  for  the  pur- 
pose of  assisting  a  sick  person  to  board  the 
train  and  not  being  allowed  a  sufficient  time 
to  alight. 

At  Speed  of  Five  Miles  an  Hour.  —  Where  a 
person  entered  a  pay-car,  on  the  stopping  of 
a  train  to  which  it  was  attached,  for  the  pur- 
pose of  receiving  money  due  him,  it  was  held 
that  where  the  train  started  up  without  giv- 
ing him  a  reasonable  time  to  alight,  and  he 
jumped  from  the  car  while  it  was  moving  at  a 
rate  of  five  miles  an  hour,  the  question  whether 
he  was  guilty  of  contributory  negligence  or 
not  was  one  for  the  jury  under  all  the  circum- 


Tound  or  other  surface  upon  which  he 

stances.  New  York,  etc.,  R.  Co.  -'.  Coulbourn,, 
69  Md.  361,  9  Am.  St.  Rep.  430. 

At  Speed  of  Six  Miles  an  Hour.  —  Likewise,, 
where  a  passenger  jumped  from  a  train  mov- 
ing at  the  rate  of  six  miles  per  hour,  for  the 
mere  purpose  of  getting  off  at  a  station  where 
the  train  should  stop  but  did  not  do  so,  it  was 
held  that  this  did  not  constitute  negligence 
per  se.  Lake  Shore,  etc.,  R.  Co.  v.  Bangs, 
47  Mich.  470. 

Under  Nebraska  Statute  —  Criminal  Negligence. 
—  Under  §  3,  art.  1,  c.  72,  Comp.  Stat,  of 
Nebraska,  providing  that  every  railroad  com- 
pany shall  be  liable  for  all  damages  inflicted 
upon  the  persons  of  passengers  while  being 
transported  over  its  road,  except  in  cases 
where  the  injury  arises  from  the  criminal 
negligence  of  the  person  injured,  it  has  been 
held  that  the  term  "  criminal  negligence  " 
means  gross  negligence,  such  as  would  amount 
to  a  flagrant  and  reckless  disregard  of  one's 
own  safety,  and  a  wilful  indifference  to  the 
injury  liable  to  follow.  And  where  it  was. 
shown  that  after  a  train  had  started  from  the 
station  where  the  passenger  was  to  have 
alighted,  and  was  well  under  way,  the  passen- 
ger came  out  upon  the  front  platform  of  a  car„ 
and  after  hurriedly  stepping  down  one  step, 
and  without  warning  to  the  conductor  or 
brakeman,  and  without  looking  to  see  where 
she  would  land,  jumped  at  a  right  angle  from 
the  train,  and  in  falling  was  severely  injured, 
it  was  held  that  she  was  guilty  of  such  con- 
tributory negligence  as  would  prevent  a  re- 
covery for  the  injuries  received  in  jumping 
from  the  train.  In  this  case  it  did  not  ap- 
pear at  what  speed  the  train  was  going,  but  it 
was  shown  that  another  passenger  who  had 
alighted  on  the  opposite  side  had  walked  the 
length  of  a  car,  crossed  over  another  car  plat- 
form, and  walked  fifty  feet  to  the  gate  of  a  park 
at  that  distance  from  the  station,  while  other 
passengers  had  walked  to  a  point  some  dis- 
tance inside  the  park  fence,  before  the  train 
pulled  out.  It  also  appeared  that  the  plaintiff 
was  a  young  woman  seventeen  years  of  age,  of 
average  intelligence,  and  well  acquainted  with 
the  premises.  Chicago,  etc.,  R.  Co.  v.  Lan- 
dauer,  36  Neb.  642. 

Under  Iowa  Statute.  —  Under  §2,  c.  148,  Laws 
1876  of  Iowa,  providing  that  if  any  person  not 
employed  thereon  or  not  an  officer  of  the  law 
in  the  discharge  of  his  duty,  without  the  con- 
sent of  the  person  having  the  same  in  charge 
shall  get  on  or  off  any  locomotive,  engine,  or 
car  of  any  railroad  company  while  said  engine 
or  car  is  in  motion,  he  shall  be  guilty  of  a  mis- 
demeanor and  be  punished  by  a  fine  not  ex- 
ceeding one  hundred  dollars,  or  be  imprisoned 
not  exceeding  thirty  days,  it  has  been  held 
that  a  person  who  has  sustained  an  injury 
while  alighting  from  a  moving  railway  train 
cannot  maintain  an  action  therefor,  without 
proof  that  he  was  an  employee  upon  the  train, 
a  public  officer  in  the  performance  of  his  duty, 
or  that  he  did  the  act  with  the  consent  of  the 
person  in  charge  of  the  train  or  some  officer 
of  the  railway  company.  Raben  i>.  Central 
Iowa  R.  Co.,  74  Iowa  732. 

1.  Darkness  as  Circumstance  in  Determining 
Negligence.  —  Little    Rock,    etc.,    R.    Co.  -'. 
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proposes  to  alight,1  and  the  age  and  vigoi 
Prima  Facie  Negligence.  —  But  in  many  of 
trine  it  is  held  that  the  act  of  jumping 
negligence.3 

Atkins,  46  Ark.  423;  Cumberland  Valley  R. 
Co.  r .  Maugans,  61  Md.  53,  48  Am.  Rep.  88. 

1.  Distance  of  Jump  as  Circumstance  Showing 
Negligence. — Little  Rock,  etc.,  R.  Co.  v.  At- 
kins. 46  Ark.  423;  Cumberland  Valley  R.  Co. 
v.  Maugans,  61  Md.  53,  48  Am.  Rep.  88. 

2.  Age  and  Vigor  of  Passenger  as  Circumstance 
in  Determining  Negligence.  —  Little  Rock,  etc., 
R.  Co.  Atkins,  46  Ark.  423;  Cumberland 
Valley  R.  Co.  v.  Maugans,  61  Md.  53,  48  Am. 
Rep.  8S.  See  also  Wyatt  v.  Citizens'  R.  Co., 
•62  Mo  408. 

A  Boy  About  Eleven  Years  Old  was  sent  by  his 
mother  on  an  errand  to  a  city  seven  miles  dis- 
tant. She  cautioned  him  generally  not  to  get 
off  the  train  while  it  was  in  motion.  The  con- 
ductor asked  the  boy  where  he  was  going,  and 
took  his  fare,  but  failed  to  inform  him  that  the 
train  (a  freight  train)  first  ran  past  the  plat- 
form at  the  station  without  stopping  and  after- 
wards backed  down  to  the  platform  to  enable 
passengers  to  alight.  As  the  train  slowly 
passed  the  platform  in  the  first  instance  an- 
other passenger  told  the  boy  that  he  "guessed  " 
the  train  would  not  stop,  and  himself  stepped 
to  the  platform.  In  attempting  to  follow,  the 
boy  fell  under  the  wheels  and  was  injured.  It 
was  held  that  the  jury  were  justified  in  finding 
that  the  boy  was  not  guilty  of  contributory 
negligence.  Hemmingway  v.  Chicago,  etc., 
R.  Co.,  72  Wis.  42,  7  Am.  St.  Rep.  823.  The 
court,  in  this  case,  said:  "  The  plaintiff  here 
being  of  such  tender  age  and  under  such  great 
fear  and  excitement,  and  with  the  apprehen- 
sion that  he  would  be  carried  away  and  be- 
yond his  destination  if  he  did  not  get  off  at  the 
platform,  may  well  be  exonerated  from  all 
blame.  The  age  and  infancy  of  the  plaintiff 
must  be  considered  in  such  a  case,  even  if  he 
is  of  such  age  as  to  be  sui  juris  in  respect  to 
many  other  things." 

A  Young  Man  in  vigorous  health,  strong, 
active,  and  in  full  possession  of  all  his  physical 
and  mental  faculties,  having  in  his  right  hand 
a  valise  containing  clothing  which  weighed 
from  fifteen  to  twenty  pounds,  and  on  his  left 
arm  a  basket  containing  provisions  which 
weighed  from  eight  to  twelve  pounds,  at- 
tempted in  broad  daylight  to  leave  a  railway 
train  while  it  was  moving  slowly,  the  distance 
from  the  lowest  step  of  the  car  to  the  platform 
being  only  eighteen  inches,  and  in  so  doing 
was  seriously  injured.  In  an  action  for  dam- 
ages against  the  railroad  company  it  was  held 
that,  under  the  circumstances,  in  voluntarily 
stepping  from  the  car  when  it  was  in  motion, 
and  when  he  had  not  the  free  and  unrestricted 
use  of  his  hands  and  arms,  the  plaintiff  was 
not  guilty  of  such  negligence  as  would  justify 
the  court  in  taking  the  case  from  the  consider- 
ation of  the  jury.  Cumberland  Valley  R.  Co. 
v,  Maugans,  61  Md.  53,  48  Am.  Rep.  88. 

In  an  Action  by  an  Elderly  Woman  to  recover 
damages  for  injuries  received  in  stepping  from 
a  moving  train,  it  has  been  held  that  her  age, 
sex,  and  physical  condition  should  be  consid- 
ered in  determining  whether  she  acted  pru- 


of  the  passenger.2 

the  jurisdictions  holding  this  doc- 

om  a  train  in  motion  is  prima  facie 


dently  or  recklessly.  Little  Rock,  etc.,  R.  Co. 
v.  Tankersley,  54  Ark.  25.  See  also  Little 
Rock,  etc.,  R.  Co.  v.  Atkins,  46  Ark.  423; 
Georgia  Pac.  R.  Co.  v.  West,  66  Miss.  310. 

3.  Alighting  from  Train  Prima  Facie  Negli- 
gence—  Georgia.  —  Whelan  v.  Georgia,  etc., 
R.  Co.,  84  Ga.  506;  Atlanta,  etc.,  R.  Co.  v. 
Dickerson,  89  Ga.  455. 

Indiana. — Jeffersonville  R.  Co.  v.  Hen- 
dricks, 26  Ind.  228;  Louisville,  etc.,  R.  Co.  v. 
Crunk,  119  Ind.  542,  12  Am.  St.  Rep.  443. 

Maine. — Shannon  v.  Boston,  etc.,  R.  Co., 
78  Me.  52. 

Michigan .  —  Cousins  v.  Lake  Shore,  etc.,  R. 
Co.,  96  Mich.  386. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Lyons,  129  Pa.  St.  113,  15  Am.  St.  Rep.  701; 
McClintock  v.  Pennsylvania  R.  Co.,  21  W.  N. 
C.  (Pa.)  133.  See  also  New  York,  etc.,  R.  Co. 
v.  Enches,  127  Pa.  St.  316,  14  Am.  St.  Rep. 
848;  Pennsylvania  R.  Co.  v.  Aspell,  23  Pa.  St. 
147,  62  Am.  Dec.  323. 

Wisconsin.  —  Brown  v.  Chicago,  etc,  R.  Co., 
80  Wis.  162;  Hemmingway  v.  Chicago,  etc., 
R.  Co.,  72  Wis.  42,  7  Am.  St.  Rep.  823. 

Thus,  where  a  passenger  on  a  freight  train 
wished  to  get  off  at  a  station  where  the  train 
did  not  usually  come  to  a  full  stop,  but  merely 
slowed  up  to  allow  passengers  to  alight,  no 
other  circumstances  appearing  in  the  case  ex- 
cept that,  finding  that  the  train  had  passed  his 
station  and  was  increasing  its  speed,  he  pre- 
ferred taking  the  risk  and  jumping  from  it  to 
being  carried  any  further  past  his  home,  and 
that  he  was  thereby  killed,  it  was  held  that  he 
was  guilty  of  contributory  negligence  which 
would  preclude  a  recovery  for  his  death,  even 
though  the  railroad  company  was  negligent  in 
the  management  of  the  train.  Brown  v.  Chi- 
cago, etc.,  R.  Co.,  80  Wis.  162. 

In  Massachusetts  the  rule  has  been  laid  down 
that,  in  the  absence  of  anything  to  create  ex- 
citement or  cause  alarm,  the  attempt  of  a  pass- 
enger to  leave  a  car  while  the  train  is  known 
to  be  in  motion,  by  passing  to  the  outside  or 
stepping  off,  is  prima  facie  evidence  of  care- 
lessness. Gavett  v.  Manchester,  etc.,  R.  Co., 
16  Gray  (Mass.)  501,  77  Am.  Dec.  422. 

In  Lucas  v.  New  Bedford,  etc.,  R.  Co.,  6 
Gray  (Mass.)  64,  66  Am.  Dec.  406,  the  same 
rule  was  applied  to  a  person  who  had  entered 
a  car  of  a  railroad  corporation,  not  as  a  pass- 
enger, but  for  the  purpose  of  assisting  an  aged 
and  infirm  relative  to  take  a  seat  as  a  passen- 
ger. 

Ignorance  of  Motion  of  Train.  —  In  an  action 
by  a  woman  against  a  railroad  corporation  for 
personal  injuries  occasioned  to  her  while  a 
passenger  on  the  defendant's  train,  it  appeared 
that  when  the  train  reached  her  destination  the 
conductor  called  the  name  of  the  station,  the 
train  stopped,  and  several  passengeis  got  out 
at  once  without  unusual  delay,  among  them 
the  plaintiff,  who  followed  close  after  the  per- 
son in  front  of  her;  and  that  when  she  got  off 
the  train  had  started  and  was  moving,  by 
reason  of  which  she  fell  and  received  the  inju- 
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Where  Act  Is  Obviously  Dangerous.  —  Moreover,  even  in  jurisdictions  where  the 
mere  act  of  a  passenger's  jumping  from  a  train  in  motion  is  not  considered 
negligence  per  se,  it  has  been  held  that  cases  arise  in  which  the  facts  are  so 
■clearly  established,  and  the  inference  as  to  the  course  dictated  by  ordinary 
prudence  is  so  certain  and  invariable,  that  it  becomes  the  duty  of  the  court  to 
take  the  question  from  the  jury.  Thus  it  has  been  held  that  where  the  act  is 
obviously  dangerous  and  without  reasonable  necessity,  real  or  apparent,  it 
•constitutes  contributory  negligence,  as  a  matter  of  law,  and  will  defeat  a 
recovery  for  injury  caused  thereby.1 

Illustrations.  —  Accordingly,  where  a  passenger  voluntarily  jumps  from  a 
moving  train  in  the  dark,2  or  where  at  the  time  of  taking  the  leap  he  is  en- 


ries  complained  of.  The  plaintiff  testified  that 
she  looked  when  she  was  stepping  off,  but 
that  it  was  so  dark  she  could  not  see  the  plat- 
form, and  that  she  did  not  look  to  see  whether 
the  train  was  moving  because  she  felt  sure 
that  it  was  still;  there  was  also  evidence  that 
there  was  no  object  which  any  one  could  see 
from  which  it  could  be  determined  whether 
the  train  was  moving  or  not.  It  did  not  ap- 
pear that  there  was  any  warning  which  the 
plaintiff  could  have  heard  that  the  train  was 
about  to  start.  It  was  held  that  the  question 
whether  the  plaintiff  was  in  the  exercise  of 
•due  care  should  have  been  submitted  to  the 
jury.  Brooks  v.  Boston,  etc.,  R.  Co.,  135  Mass. 
21.  In  this  case  the  court,  in  distinguishing  the 
Massachusetts  cases  immediately  above,  said: 
■"  There  was  evidence  tending  to  show  that  the 
train  started  quietly  and  had  only  moved  a 
short  distance,  so  that  the  plaintiff  might  not 
have  felt  the  motion,  and  that  in  fact  she  did 
not  know  that  the  train  had  started.  Therefore, 
the  cases  in  which  it  has  been  held  negligence 
to  get  off  a  train  known  to  be  in  motion  do  not 
dispose  of  the  matter." 

I.  Alighting  —  Negligence  as  Matter  of  Law  if 
Obviously  Dangerous  —  Alabama.  —  Ricketts  v. 
Birmingham  St.  R.  Co.,  85  Ala.  600;  Central 
R.,  etc.,  Co.  v.  Miles,  88  Ala.  261;  East  Ten- 
nessee, etc.,  R.  Co.  v.  Holmes,  97  Ala.  332. 

Indiana.  —  Woolery  v.  Louisville,  etc.,  R. 
Co.,  107  Ind.  381,  57  Am.  Rep.  114,  27  Am.  & 
Eng.  R.  Cas.  210;  Toledo,  etc.,  R.  Co.  v.  Win- 
gate,  (Ind.  1894)  37  N.  E.  Rep.  274. 

Maine.  —  Shannon  v.  Boston,  etc.,  R.  Co., 
78  Me.  52. 

Massachusetts.  —  England  v.  Boston,  etc.,  R. 
Co.,  153  Mass.  490. 

Missouri.  —  Nelson  v.  Atlantic,  etc.,  R.  Co., 
t&  Mo.  593;  Tabler  v.  Hannibal,  etc.,  R.  Co., 
93  Mo.  79;  Doss  v.  Missouri,  etc.,  R.  Co.,  59 
Mo.  27,  21  Am.  Rep.  371;  Leslie  v.  Wabash, 
etc.,  R.  Co.,  88  Mo.  50;  Clotworthy  v.  Hanni- 
bal, etc.,  R.  Co.,  80  Mo.  220;  Wyatt  v.  Citi- 
zens' R.  Co.,  62  Mo.  408. 

New  York.  —  Morrison  v.  Erie  R.  Co.,  56  N. 
Y.  302. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Leslie,  57 
Tex.  83. 

Alighting  after  Other  Passengers  had  been 
Thrown  Down  in  Alighting. —  In  Brown  v. 
Barnes,  151  Pa.  St.  563,  in  an  action  to  recover 
for  the  death  of  a  passenger,  caused  by  the 
alleged  negligence  of  a  railroad  company,  the 
plaintiff's  testimony  showed  that  the  passenger 
attempted  to  alight  from  the  train  after  it  had 
begun  to  move,  and  after  two  other  passengers 
upon  the  platform  of  the  same  car  had  been 
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thrown  down  in  alighting,  in  consequence  of 
the  motion  of  the  train.  It  was  held  that  the 
danger  of  the  act  was  manifest  and  that  the 
passenger  was  guilty  of  contributory  negli- 
gence. 

2.  Alighting  in  the  Dark  from  Train  Known  to 
Be  in  Motion. — Thus,  it  has  been  held  that, 
although  a  passenger  may  reasonably  conclude 
that  he  has  reached  his  destination  when  the 
name  of  the  station  is  called  and  the  train 
comes  to  a  stop,  yet  if  the  train  starts  up  again 
before  he  has  an  opportunity  to  get  off  and  he 
voluntarily  steps  from  the  train,  known  by 
him  to  be  in  motion,  when  it  is  so  dark  that 
he  does  not  know  whether  he  will  alight  on 
the  ground  or  on  the  depot  platform,  he  is 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law.  East  Tennessee,  etc.,  R.  Co.  v. 
Holmes,  97  Ala.  332.  In  this  case  it  appeared 
that  the  train  was  moving  at  the  rate  of  six  or 
eight  miles  an  hour. 

Where  It  Was  Passenger's  Duty  to  Take  Notice 
of  Train's  Motion.  —  A  female  passenger,  in  the 
evening,  when  the  brakeman  opened  and  fast- 
ened back  the  door  of  a  car  and  called  out  the 
name  of  her  station,  passed  out  upon  the  plat- 
form, and,  receiving  no  warning  from  the  brake- 
man,  stepped  off  the  platform  while  the  train 
was  still  in  motion,  and,  falling  under  the 
train,  was  injured.  The  place  where  she  at- 
tempted to  get  off  was  "  so  dark  that  a  person 
could  not  see  where  he  or  she  was  going."  It 
was  held  that  she  was  guilty  of  contributory 
negligence  and  could  not  recover  for  her  in- 
jury. England  v.  Boston,  etc.,  R.  Co.,  153  Mass. 
490.  In  this  case  the  plaintiff  testified  that, 
using  all  her  senses,  she  believed  that  the  train 
had  come  to  a  stop  before  she  left  her  seat, 
but  the  court  said:  "Notwithstanding  she 
says  she  used  all  her  senses  —  sight,  hearing, 
and  feeling — it  is  difficult  to  understand  how, 
in  the  exercise  of  due  care,  she  could  have 
failed  to  see  that  the  train  was  in  motion.  There 
was  no  occasion  for  haste,  because  there  was 
no  passenger  before  her.  There  was  nothing 
to  distract  her  attention.  There  was  no  evi- 
dence that  the  train  had  come  to  a  stop  and 
was  in  the  act  of  starting  again  as  she  was  in 
the  act  of  leaving  it."  See  also  Cumberland 
Valley  R.  Co.  v.  Maugans,  61  Md.  53,  48  Am. 
Rep.  88;  Morrison  v.  Erie  R.  Co.,  56  N.  Y. 
302. 

Excusable  Ignorance  as  to  Motion  of  Train.  — 

But  where  there  was  evidence  to  show  that  the 
plaintiff  was  ignorant  of  the  motion  of  the  train, 
and  it  was  not  her  duty  to  know,  under  the 
circumstances,  a  different  rule  has  been  ap- 
plied. Thus,  in  an  action  by  a  woman  for  per- 
'  Volume  V. 


Hatters  of  Defense. 


CARRIERS  OF  PASSENGERS.     Contributory  Negligence.. 


Cumbered  with  luggage,1  or  where  the 
where  the  train  is  moving  slowly,  if 

sona]  injuries  occasioned  to  her  while  a  pass- 
enger on  the  defendant's  train,  it  appeared  that 
when  the  train  reached  her  destination  the 
conductor  called  out  the  name  of  the  station, 
and  the  train  stopped  and  several  passengers 
got  out  at  once  without  unusual  delay,  among 
them  the  plaintiff,  who  followed  close  after  the 
person  in  front  of  her,  and  that  when  she  got 
off  the  train  had  started  and  was  moving,  by 
reason  of  which  she  fell  and  received  the  inju- 
ries complained  of.  The  plaintiff  testified  that 
she  looked  when  she  was  stepping  off,  but  that 
ii  was  so  dark  she  could  not  see  the  platform, 
and  that  she  did  not  look  to  see  whether  the 
train  was  moving,  because  she  felt  sure  that  it 
was  still,  and  there  was  also  evidence  that 
there  was  no  object  which  any  one  could  see 
from  which  it  could  be  determined  whether 
the  train  was  moving  or  not.  It  did  not  ap- 
pear that  there  was  any  warning  that  the  train 
was  about  to  start  which  the  plaintiff  could 
have  heard.  It  was  held  in  this  case  that  the 
question  whether  the  plaintiff  was  in  the  exer- 
cise of  due  care  should  have  been  submitted 
to  the  jury.  Brooks  v.  Boston,  etc.,  R.  Co., 
135  Mass.  21.  See  also  Leggett  v.  Western 
New  York,  etc.,  R.  Co.,  143  Pa.  St.  39. 

Plaintiff,  Having  Boarded  the  Defendant's  Pas- 
senger Train  for  a  Lawful  Purpose,  on  its  arrival 
at  one^of  the  regular  stations  on  the  line  of  its 
railroad,  was  detained  by  business  until  the 
train  had  started  on  its  journey,  and  while  the 
train  was  moving  out  of  the  depot,  its  speed 
increasing  each  moment,  the  rate  at  that  time 
being  five  or  six  miles  an  hour,  he  of  his  own 
accord,  to  prevent  being  carried  off,  without 
notifying  any  of  the  defendant's  employees  of 
his  presence,  and  without  requesting  any  of 
them  to  slow  or  stop  the  train,  and  without 
any  effort  to  arrest  its  progress,  walked  from 
the  platform  of  one  car  to  that  of  another,  and, 
with  papers  in  his  right  hand,  descended  the 
steps  of  the  car  and  jumped  from  the  moving 
train  at  right  angles  thereto,  fell,  and  in  the 
fall  his  left  arm  was  caught  under  the  wheels 
of  the  car  and  crushed.  It  was  held  that  the 
injury  sustained  by  the  plaintiff  was  at- 
tributable directly  and  immediately  to  his  own 
thoughtless  and  careless  act,  and  he  could  not 
therefore  recover,  though  the  defendant  was 
negligent  in  not  giving  the  signals  required  by 
the  statute  before  and  at  the  time  the  train  left 
the  station.  Central  R.,  etc.,  Co.  v.  Letcher, 
69  Ala.  106,  44  Am.  Rep.  505. 

Ignorance  of  Direction  of  Movement  of  Train.  — 
The  plaintiff  was  riding  at  night  on  a  caboose 
at  the  rear  of  a  train,  and  was  informed  sev- 
eral times,  before  he  was  fully  aroused  from 
sleep,  that  he  was  at  his  station  and  must 
get  off.  About  the  time  the  train  commenced 
backing,  the  conductor  stepped  off  to  the  sta- 
tion platform  with  his  lantern,  when  the  plain- 
tiff came  out  of  the  car,  but  instead  of  turning 
toward  the  station  platform,  walked  straight 
ahead  off  the  rear  end  of  the  caboose  platform, 
falling  on  the  track,  where  he  was  injured  by 
the  backing  of  the  cars.  He  claimed  that  he 
did  not  know  which  way  the  car  was  going. 
The  night  was  very  dark,  and  no  lights  were 


rain  is  moving  at  a  rapid  rate,8  or  even 
t;  is  in  a  weak  physical  condition  or  of 

provided  at  the  station  except  two  lanterns. 
It  was  held  that  the  company  was  at  fault  in 
not  having  the  station  properly  lighted,  which 
made  it  incumbent  on  the  conductor  to  exer- 
cise more  than  usual  care,  yet  as  the  plaintiff's 
own  negligence  contributed  to  his  injury,  he 
could  not  recover.  Richmond,  etc.,  R.  Co. 
v.  Morris,  31  Gratt.  (Va.)  200. 

1.  Toledo,  etc.,  R.  Co.  v.  Wingate,  (Ind. 
1894)  37  N.  E.  Rep.  274. 

Passenger  Encumbered  with  Luggage.  —  Thus 
it  has  been  held  that  if  a  passenger  having  a 
heavy  keg  of  lead  in  his  hands  voluntarily  steps 
down  to  the  ground  from  a  street  car  in  motion, 
and  is  thrown  and  injured,  he  is  guilty  of 
contributory  negligence  such  as  to  defeat  a 
recovery  against  the  carrier.  Ricketts  v. 
Birmingham  St.  R.  Co.,  85  Ala.  600.  Compare 
Cumberland  Valley  R.  Co.  v.  Maugans,  61  Md. 
53,  48  Am.  Rep.  88. 

In  an  action  to  recover  damages  for  an  in- 
jury alleged  to  have  been  sustained  through 
the  defendant's  negligence,  it  appeared  that 
the  plaintiff,  an  infant  twelve  years  of  age,  in 
the  care  of  her  parents,  was  a  paying  passen- 
ger upon  the  defendant's  cars.  As  the  train  ap- 
proached the  station  where  she  was  to  alight 
the  conductor  called  out  the  name  of  the  sta- 
tion and  the  cars  stopped.  It  was  evening  and 
dark.  The  plaintiff  and  her  parents  arose  to 
leave,  but  before  they  got  out  of  the  car  the 
train  started  and  moved  slowly  by  the  station. 
They,  knowing  the  train  was  in  motion, 
passed  out  on  to  the  platform  of  the  car,  and 
while  the  train  was  still  moving,  and  after  it 
had  passed  the  platform  of  the  station,  the 
plaintiff's  father  took  her  under  his  arm, 
stepped  from  the  car,  fell,  and  she  was  injured. 
It  was  held  that  the  plaintiff,  as  a  matter  of 
law,  was  chargeable  with  contributory  negli- 
gence. Morrison  v.  Erie  R.  Co.,  56  N.  Y. 
302. 

2.  Alighting  from  Rapidly  Moving  Train  — 

Georgia.  —  McLarin  v.  Atlanta,  etc.,  R.  Co.,. 
85  Ga.  504;  Watson  v.  Georgia  Pac.  R.  Co.,  81. 
Ga.  476. 

Indiana.  —  Woolery  v.  Louisville,  etc..  R. 
Co.,  107  Ind.  381,  57  Am.  Rep.  114,  27  Am.  &: 
Eng.  R.  Cas.  210. 

Missouri.  —  Nelson  v.  Atlantic,  etc.,  R.  Co.,. 
68  Mo.  593;  Tabler  v.  Hannibal,  etc.,  R.  Co., 
93  Mo.  79;  Doss  v.  Missouri,  etc.,  R.  Co.,  59- 
Mo.  27,  21  Am.  Rep.  371;  Leslie  v.  Wabash, 
etc.,  R.  Co.,  88  Mo.  50;  Clotworthy  v.  Hanni- 
bal, etc.,  R.  Co.,  80  Mo.  220,  21  Am.  &  Eng. 
R.  Cas.  371;  Houston,  etc.,  R.  Co.  v.  Leslie, 
57  Tex.  83. 

Train  Moving  at  Fifteen  Miles  an  Hour.  — 

Thus,  when  a  person  voluntarily  leaped  from 
a  train  moving  at  the  rate  of  fourteen  or  fifteen 
miles  per  hour,  it  was  held  that  he  was  guilty 
of  contributory  negligence  as  a  matter  of  law. 
Woolery  v.  Louisville,  etc.,  R.  Co.,  107  Ind. 
381,  57  Am.  Rep.  114,  27  Am.  &  Eng.  R.  Cas. 
210. 

Train  Moving  at  Twenty-five  Miles  an  Hour.  — 

So  held  also  where  the  train  was  moving  at  a 
speed  of  twenty-five  miles  an  hour.  Jarrett 
Atlanta,  etc.,  R.  Co.,  83  Ga.  347. 
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an  advanced  age,1  the  court  may  be  justified  in  pronouncing  the  act  to  be 
contributory  negligence  without  submitting  it  to  the  jury. 

Where  Starting  of  Train  and  Alighting  Therefrom  Are  Simultaneous.  —  It  has  been  held 
that  the  presumption  of  negligence  in  alighting  from  a  moving  train  may  be 
overcome  by  proof  of  the  fact  that  the  starting  of  the  train  and  the  alighting 
from  it  were  simultaneous  acts.2 

Where  Passenger  has  Partly  Descended  Steps.  —  And  even  where  a  passenger  has 
only  partly  descended  the  steps  of  a  car  when  the  train  starts  without  allow- 
ing sufficient  time  for  him  to  alight,  the  suddenness  of  the  situation  pre- 
sented and  the  excitement  caused  thereby  may  be  such  as  to  free  him  from 
the  charge  of  contributory  negligence.3  Thus,  where  it  appeared  that  a  train 
stopped  at  a  depot  only  a  minute,  that  during  that  time  the  passenger's  child, 
three  years  old,  had  alighted,  and  that  the  passenger,  a  woman,  was  standing  on 
the  steps  of  the  car  and  followed  without  delay,  but  after  the  train  was  in 
motion,  and  was  injured,  it  was  held  that  the  passenger  was  entitled,  as  a 
matter  of  law,  to  a  recovery  on  the  ground  that  she  could  not  be  expected, 
under  the  circumstances,  to  have  presence  of  mind  to  decide  upon  the  proper 
course  of  action.4 

Alighting  by  Advice,  Permission,  or  Command  of  Conductor.  —  A  passenger  is  not  guilty 
of  negligence  per  se  in  jumping  from  a  moving  train  by  the  advice  or  order  of 
the  conductor  or  other  authorized  servant  of  the  carrier,  on  whose  opinion  or 
judgment  in  the  matter  he  has  a  right  to  rely,  if  the  danger  of  such  an  act 
would  not  be  apparent  to  a  prudent  man,  as  where  the  train  at  the  time  was 
moving  slowly;  and  in  such  case  it  becomes  the  province  of  the  jury  to  say 
how  far  the  passenger's  act  may  be  excused.5    But  if  the  danger  attending 


1.  Alighting  of  Passenger  in  Weak  Physical 
Condition.  —  Cumberland  Valley  R.  Co.  v. 
Maugans,  61  Md.  53,  48  Am.  Rep.  S3.  Thus, 
where  a  female  passenger  in  an  enfeebled  con- 
dition, not  having  time  to  leave  the  train  during 
its  stop  at  her  place  of  destination,  without  any 
warning  to  the  conductor  or  any  other  em- 
ployee leaps  from  such  train  after  it  gets  in 
motion,  it  has  been  held  that  she  is  guilty  of 
such  contributory  negligence  as  will  bar  her 
right  to  recover  for  injuries  thereby  sustained. 
In  this  case  it  did  not  appear  at  what  rate  of 
speed  the  train  was  moving.  Louisville,  etc., 
R.  Co.  v.  Lee,  97  Ala.  325. 

2.  Rule  where  Starting  of  Train  and  Alighting 
Are  Simultaneous.  —  Murphy  v.  Rome,  etc.,  R. 
Co.,  (Supreme  Ct.)  32  N.  Y.  St.  Rep.  381:  Leg- 
gett  v.  Western  New  York,  etc.,  R.  Co.,  143 
Pa.  St.  43. 

For  a  discussion  of  the  carrier's  liability 
where  a  passenger  is  injured  in  consequence 
of  starting  the  train  without  allowing  suffi- 
cient time  for  alighting,  see  supra,  this  title, 
Duties  and  Liabilities —  Duty  to  Carry  Safely. 

3.  When  Passenger  has  Partly  Descended  Steps 
at  Starting  of  Train.  —  Nichols  v.  Dubuque, 
etc.,  R.  Co.,  68  Iowa  732;  Loyd  v.  Hannibal, 
etc.,  R.  Co.,  53  Mo.  509;  Leggett  v.  Western 
New  York,  etc.,  R.  Co.,  143  Pa.  St.  39.  In 
this  last  case  it  was  held  not  to  be  error  for  the 
court  to  instruct  the  jury  that  if  the  defendant 
company  did  not  stop  its  train  at  the  station  a 
sufficient  time  to  enable  the  plaintiff  to  alight 
with  safety,  and  the  plaintiff  proceeded  to 
leave  the  car  with  reasonable  expedition  and 
care,  and  did  not  discover  until  she  came  to  the 
Steps  of  the  platform  and  was  descending  them, 
that  the  train  was  in  motion,  then  her  posi- 
tion of  danger  was  one  occasioned  by  the  neg- 


ligence of  the  defendant;  and  that  if  the  jury 
further  found  from  the  evidence  in  the  case 
that  the  danger  was  so  sudden  and  unexpected 
as  to  leave  no  time  to  deliberate  and  choose 
between  the  danger  of  remaining  on  and  that 
of  stepping  off,  and  that  under  all  the  circum- 
stances she  acted  according  to  her  best  judg- 
ment, then  she  was  free  from  fault,  and  the 
presumption  of  negligence  arising  from  the  fact 
of  alighting  from  a  moving  train  was  done 
away  with. 

Question  for  the  Jury.  —  In  Nichols  v.  Du- 
buque, etc.,  R.  Co.,  68  Iowa  732,  where  the 
passenger  had  descended  one  step  from  the 
platform  of  the  car  and  was  about  to  descend 
another  when  the  train  started,  it  was  held 
that  it  could  not  be  said,  as  a  matter  of  law, 
that  he  was  guilty  of  contributory  negligence 
if  he  proceeded  to  alight,  but  it  was  a  ques- 
tion for  the  jury  under  all  the  facts. 

4.  Loyd  v.  Hannibal,  etc.,  R.  Co.,  53  Mo. 
509. 

5.  Effect  of  Advice  of  Conductor  as  to  Alighting 
Not  Obviously  Dangerous.  —  South,  etc.,  Ala- 
bama R.  Co.  v.  Schaufler,  75  Ala.  142;  High- 
land Ave.,  etc.,  R.  Co.  v.  Winn,  93  Ala.  309; 
St.  Louis,  etc.,  R.  Co.  v.  Person,  49  Ark.  182 ;  St. 
Louis,  etc.,  R.  Co.  v.  Cantrell,  37  Ark.  519,  40 
Am.  Rep.  105;  Georgia  R.,  etc.,  Co.  v.  Mc- 
Curdy,  45  Ga.  288;  McCaslin  v.  Lake  Shore, 
etc.,  R.  Co.,  93  Mich.  553;  Schurr  v.  Houston, 
(Buffalo  Super.  Ct.)  10  N.  Y.  St.  Rep.  262;  Pitts- 
burgh, etc.,  R.  Co.  v.  Krouse,  30  Ohio  St.  222. 

Invitation  of  Brakeman.  —  Thus,  where  a  pass- 
enger was  injured  while  alighting  from  a  train 
which  had  stopped  at  a  station  and  was  again 
moving  off  slowly,  it  was  held  that  he  was  not 
guilty  of  negligence  per  se  where  the  Drake- 
man  was  standing  upon  the  ground  inviting 
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such  conduct  on  the  part  of  the  passenger  is  so  obvious  that  a  prudent  man 
would  not  encounter  it,  as  where  at  the  time  the  train  was  moving  at  a  rapid 


and  assisting  him  to  alight.  McCaslin  v.  Lake 
Shore,  etc.,  R.  Co.,  93  Mich.  553. 

In  an  action  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  through  the  neg- 
ligence of  the  defendant's  employees,  the  plain- 
tiff testified  that  she  took  passage  on  the  de- 
fendant's road  from  Rochester  to  Fort  Plain; 
as  the  train  approached  the  latter  station  she 
passed  out,  with  others,  upon  the  platform; 
the  train  was  moving  slowly;  a  passenger  who 
preceded  her  stepped  off  the  car,  and  the 
brakeman  said  to  her,  "  You  had  better  step 
off;  we  are  not  going  to  halt  any  longer." 
She  thereupon  stepped  down  to  the  lower  step, 
and  as  she  attempted  to  step  down  upon  the 
ground,  the  cars  gave  a  sudden  jerk,  which 
threw  her  down;  her  clothing  caught,  and  she 
was  dragged  upon  the  ground  and  injured. 
The  person  she  had  called  the  brakeman  had 
stood  upon  the  platform,  had  opened  the  door 
and  called  the  stations,  and  called  the  Fort 
Plain  station,  and  when  he  gave  the  direction 
to  her  stood  on  the  platform  with  his  hand  on 
the  brakes.  She  could  not  recognize  the  man, 
and  the  brakeman  on  the  train  denied  the  plain- 
tiff's statements.  It  was  held  that  the  evidence 
was  sufficient  to  authorize  the  submission  of 
the  question  of  negligence  and  contributory 
negligence  to  the  jury,  and  to  sustain  a  verdict 
for  the  plaintiff.  Filer  v.  New  York  Cent.  R. 
Co.,  68  N.  Y.  124,  affirming  Filer  v.  New  York 
Cent.  R.  Co.,  49  N.  Y.  47,  10  Am.  Rep.  327. 

Tacit  Permission  of  Conductor. —  In  Western 
R.  Co.  v.  Young,  51  Ga.  489,  it  was  held  not  to 
be  error  in  the  court  to  refuse  to  charge  the  jury 
that  if  the  train  slackened  up  so  that  the  plain- 
tiff might  have  gotten  off  safely,  it  was  for  the 
plaintiff  to  determine  whether  he  could  get  off 
or  not,  and  if  he  did  get  off,  and  in  so  doing 
was  injured,  he  was  not  entitled  to  recover 
where  it  appeared  that  the  conductor  was 
standing  by  and  observed  his  conduct  with- 
out interference. 

Invitation  by  Opening  of  Car  Gates.  —  In  Quin 
v.  Manhattan  R.  Co.,  (Supreme  Ct.)  7  N.  Y.  St. 
Rep.  252,  it  was  held  that  where  there  are 
gates  to  prevent  passengers  from  getting  off 
the  cars,  and  the  man  in  charge  opens  them, 
this  is  an  assurance  of  safety  and  will  be  con- 
strued to  be  an  invitation  to  alight;  and  where 
a  passenger  receives  an  injury  under  these  cir- 
cumstances it  has  been  held  to  be  the  prov- 
ince of  the  jury  to  determine  whether  it  was 
negligence  on  the  part  of  the  passenger  not  to 
notice  that  the  train  was  moving  slowly,  if 
such  indeed  was  the  fact. 

Invitation  Implied  from  Stopping  of  Train  at 
Station.  — ■  In  some  of  the  cases  it  has  been 
maintained  that  stopping  a  train  at  a  station  is 
tantamount  to  a  direction  to  the  passenger  to 
get  off  and  an  assurance  that  reasonable  time 
will  be  allowed  for  that  purpose;  and  conse- 
quently, where  a  passenger  jumps  from  the 
train  when,  after  making  a  stop,  it  has  been 
again  placed  in  motion,  he  will  not  be  guilty 
of  contributory  negligence,  provided  the  speed 
of  the  train,  his  own  weakness,  or  some  other 
obvious  danger  does  not  render  it  imprudent 
for  him  to  make  the  effort.    Pennsylvania  R. 
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Co.  v.  Kilgore,  32  Pa.  St.  292;  Louisville,  etc.,. 
R.  Co.  v.  Stacker,  86  Tenn.  343;  Central  R., 
etc.,  Co.  v.  Miles,  88  Ala.  262. 

Employee  Invited  on  Board  of  Train  to  Receive 
His  Wages.  —  Where  a  railway  company  in- 
vites an  employee  on  board  of  its  train  to  re- 
ceive his  wages,  it  has  been  held  that  the  em- 
ployee, not  being  an  employee  on  the  train,  is 
entitled  to  no  less  care  and  consideration  than 
any  other  person  or  passenger  lawfully  on 
board,  and  when  he  on  invitation,  express  or 
implied,  of  the  company's  servants  in  charge- 
of  the  train,  attempts  to  alight  from  it  while 
moving  slowly  and  is  thereby  injured,  he  is 
not  guilty  of  contributory  negligence  per  seY 
although  he  knows  himself  to  be  feeble  and 
infirm,  provided  the  speed  of  the  train,  his 
own  weakness,  or  some  other  obvious  danger 
does  not  render  it  imprudent  for  him  to  make 
the  effort;  and  in  such  case  it  is  the  jury's  prov- 
ince to  determine  the  question.  Louisville, 
etc.,  R.  Co.  v.  Stacker,  86  Tenn.  343.  The 
court  in  this  case  said:  "  We  merely  hold, 
upon  the  facts  of  this  case,  that  where  the 
company  has  brought  an  employee  aboard 
a  pay  train,  to  remain  only  until  he  is  set- 
tled with,  and  for  no  other  purpose,  that 
such  business  being  finished,  an  invitation  to 
depart  is  implied,  and  the  leaving,  under  the 
circumstances,  is  to  be  treated  as  done  upon 
the  order  of  the  company." 

Invitation  to  Alight  Implied  from  Slowing  Up 
of  Train.  —  Moreover,  where,  after  calling  out 
the  name  of  the  next  station,  a  railway  train 
was  slowed  up  on  approaching  and  passing  it, 
but  was  not  brought  to  a  full  stop,  and  the 
plaintiff,  who  had  purchased  a  ticket  for  that 
station,  received  injuries  on  alighting  there, 
it  has  been  held  that  by  slowing  the  train  the 
managers  thereof  intimated  that  passengers 
were  to  alight,  and  that  it  was  for  the  jury 
to  say  whether  the  plaintiff  had  acted  under 
the  circumstances  in  a  reasonably  prudent  and 
careful  manner.  Edgar  v.  Northern  R.  Co.^ 
11  Ont.  App.  452. 

Conduct  Held  Not  to  Amount  to  an  Invitation. 
—  The  announcement  of  a  station  by  a  train 
hand,  with  the  further  announcement  of  "  a\l 
out  "  for  that  station,  is  not  such  an  instruc- 
tion, order,  or  command  to  leave  as  will  justify 
a  passenger  in  getting  off  a  train  in  motion. 
East  Tennessee,  etc.,  R.  Co.  v.  Holmes,  97 
Ala.  332,  58  Am.  &  Eng.  R.  Cas.  252.  See  also 
Central  R.  Co.  v.  Thompson,  76  Ga.  770. 

Also,  it  has  been  held  that  the  calling  of  the 
station  by  the  brakeman  and  the  opening  and 
fastening  back  of  the  door  by  him,  and  his 
failure  or  the  failure  of  any  one  in  the  employ 
of  the  carrier  to  warn  the  passenger  of  the 
danger  of  alighting,  do  not  constitute  an  in- 
vitation to  alight  or  an  assurance  on  which 
he  is  justified  in  relying  that  it  is  safe  to  do 
so.  England  v.  Boston,  etc.,  R.  Co..  153  Mass. 
490. 

Conflicting  Testimony  as  to  Invitation  to  be 
Considered  by  Jury.  —  In  a  suit  for  damages 
sustained  by  a  passenger  on  a  gravity  rail- 
road in  alighting  while  the  train  was  moving 
no  faster  than  a  man  can  walk  past  the  point 
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rate  of  speed,  he  is,  as  a  matter  of  law,  guilty  of  contributory  negligence  and 
cannot  recover  for  an  injury  sustained  thereby.1 


at  which  the  conductor  had  promised  to  let 
him  off,  there  was  a  conflict  of  testimony  as  to 
whether  the  conductor  ordered  him  to  get  off 
or  cautioned  him  against  getting  off  until  the 
train  stopped.  It  was  held  that  the  question  of 
the  passenger's  negligence  was  for  the  jury. 
Delaware,  etc.,  Canal  Co.  v.  Webster,  (Pa. 
1886)  6  Atl.  Rep.  841,  27  Am.  &  Eng.  R.  Cas. 
160. 

In  Bucher  v.  New  York  Cent.,  etc.,  R.  Co., 
98  N.  Y.  128,  it  was  held  that  if  the  passenger 
left  the  train  while  in  motion,  and  there  was 
some  evidence  to  show  that  the  conductor  had 
either  told  the  passenger  to  get  off  or  given 
him  to  understand  that  he  could  get  off  in 
safety,  it  was  for  the  jury  to  say  whether  any 
such  directions  were  given  by  the  conductor 
as  authorized  the  passenger  to  get  off  or  made 
him  chargeable  with  contributory  negligence 
for  so  doing. 

Under  p  2,  c.  14,  Laws  of  1876  of  Iowa,  mak- 
ing it  a  misdemeanor  in  a  passenger  to  get  off 
a  moving  railroad  car,  but  not  forbidding  the 
act  when  done  with  the  consent  of  the  con- 
ductor, it  has  been  held  that  such  consent  may 
be  inferred  from  the  actions  of  the  conductor, 
as  well  as  by  express  words;  but  in  a  case 
where  there  was  no  direct  evidence  of  the  con- 
ductor's consent,  and  the  question  whether 
such  consent  might  be  inferred  from  his  con- 
duct was  not  submitted  to  the  jury,  a  verdict 
for  the  plaintiff  could  not  be  sustained.  Raben 
v.  Central  Iowa  R.  Co.,  74  Iowa  732. 

Under  the  same  statute  it  has  been  held  that 
where  a  person  acting  under  the  orders  of  a 
brakeman  jumps  off  a  rapidly  moving  train 
and  is  injured,  it  is  proper  to  submit  to  the 
jury  the  question  as  to  whether  or  not  the 
brakeman  was  the  person  in  charge  of  the  car 
within  the  meaning  of  the  section.  Galloway 
v.  Chicago,  etc.,  R.  Co.,  87  Iowa  458. 

Passenger  Deceived  by  Brakeman  as  to  Rate  of 
Speed.  —  Where  the  passenger  alighted  from  a 
train  at  the  command  of  the  brakeman,  and  the 
question  of  the  brakeman's  authority  was  fully 
submitted  to  the  jury,  it  was  held  to  be  proper 
to  instruct  them  that  if  the  brakeman  told  the 
passenger  a  falsehood  as  to  the  position  of  the 
train,  and  this  deceived  the  plaintiff  as  to  its 
speed,  it  might  excuse  the  plaintiff's  rashness 
in  jumping  from  the  train  while  in  motion. 
Galloway  v.  Chicago,  etc.,  R.  Co.,  87  Iowa  458. 

1.  Where  Advice  Is  Obviously  Dangerous.  — 
Whitlock  v.  Comer,  57  Fed.  Rep.  565;  East 
Tennessee,  etc.,  R.  Co.  v.  Hughes,  92  Ga.  388; 
Jeffersonville  R.  Co.  v.  Swift,  26  Ind.  459; 
Bardwell  v.  Mobile,  etc.,  R.  Co.,  63  Miss.  574, 
56  Am.  Rep.  842.  See  also  Filer  v.  New  York 
Cent.  R.  Co.,  49  N.  Y.  47,  10  Am.  Rep.  327; 
Pittsburgh,  etc.,  R.  Co.  v.  Krouse,  30  Ohio 
St.  222.  Compare  Southwestern  R.  Co.  v. 
Singleton,  66  Ga.  252. 

B.,  being  a  passenger  on  a  railroad  train,  and 
having  paid  his  fare  between  two  stations,  re- 
quested the  conductor  to  stop  for  him  to  get  off 
at  an  intermediate  crossing,  which  was  not  a 
station.  The  conductor  refused  to  stop  the 
train  as  requested,  but  agreed  that  he  would 
slacken  its  pace  so  that  B.  might  jump  off. 


When  the  train  reached  the  crossing  the  con- 
ductor directed  B.  how  and  when  to  jump. 
B.  followed  his  directions,  fell,  and  was  in- 
jured. It  was  on  a  dark  night,  and  the  train 
was  running  at  from  six  to  twelve  miles  an 
hour.  B.  sued  the  railroad  company  for  dam- 
ages. It  was  proven  that  he  was  a  man  of  in- 
telligence, and  he  admitted  that  he  knew  his 
jump  was  dangerous.  The  court  instructed 
the  jury  to  find  for  the  defendant.  It  was  held 
that  the  instruction  was  proper.  It  was  the 
duty  of  the  plaintiff  to  exercise  his  own  judg- 
ment and  discretion  as  a  prudent  and  reason- 
able man,  and  the  advice  of  the  conductor  fur- 
nished no  legal  excuse  for  his  failure  so  to  do. 
Bardwell  v.  Mobile,  etc.,  R.  Co.,  63  Miss.  574, 
56  Am.  Rep.  842. 

Instances  Held  Not  to  Amount  to  a  Command. 
—  After  a  train  had  started  from  an  interme- 
diate station  the  plaintiff  decided  to  get  off 
there,  and  so  informed  the  conductor,  who  re- 
plied: "  Jump  off  quick,  if  you  are  going  to." 
The  evidence  showed  that  it  was  very  dark 
and  that  the  train  had  acquired  a  speed  of  some 
twelve  miles  an  hour.  In  jumping  he  fell  into 
a  culvert  and  was  injured.  It  was  held  that 
the  words  of  the  conductor  were  not  a  require- 
ment to  leave  the  train  at  that  time  so  as  to 
relieve  the  plaintiff  of  the  charge  of  con- 
tributory negligence.  Vimont  v.  Chicago,  etc., 
R  Co.,  71  Iowa  58,  28  Am.  &  Eng.  R.  Cas.  210. 

In  the  same  way,  where  a  conductor  said  to 
a  passenger,  in  response  to  a  remark  that  he 
could  not  take  the  risk  of  leaping  from  the 
train,  "  You  could  if  you  would,"  or,  "  You 
might  if  you  would."  it  was  held  that  this  re- 
mark could  not  be,  by  fair  construction,  un- 
derstood as  advising  him  to  leap,  much  less  as 
a  command  to  do  so;  and  that,  consequently, 
the  facts  of  the  case  did  not  justify  an  instruc- 
tion in  substantially  the  following  language: 
that  if  the  passenger  was  told  by  the  conduc- 
tor that  it  was  safe  to  leap  from  the  cars  while 
in  motion,  and  was  advised  or  commanded  so 
to  leap,  and  relying  on  such  assurance  of 
safety  he  jumped  off  the  train  while  it  was  in 
motion  and  thereby  received  an  injury,  the 
carrier  would  be  liable.  Jeffersonville  R.  Co. 
v.  Swift,  26  Ind.  459. 

Effect  of  Ignorance  of  Rate  of  Speed.  —  Where 
a  person  was  injured  by  jumping  from  a  train 
running  at  the  rate  of  eight  or  ten  miles  an 
hour,  it  was  held  that  whether  or  not  he  was 
guilty  of  contributory  negligence  was  a  ques- 
tion for  the  jury,  where  it  appeared  that  he 
was  suddenly  waked  out  of  sleep,  and,  as  he 
said,  did  not  understand  that  the  train  was 
moving  rapidly,  and  was  directed  by  the  con- 
ductor to  make  haste  to  get  off.  Jones  v.  Chi- 
cago, etc.,  R.  Co.,  42  Minn.  183. 

But  in  Masterson  v.  Macon  City,  etc.,  R. 
Co.,  88  Ga.  436,  it  was  held  to  be  gross  negli- 
gence in  a  passenger  on  a  street  railway  to 
jump  from  the  car  when  it  is  going  at  a 
speed  of  twenty  miles  an  hour,  whether  he 
knows  or  does  not  know  that  the  car  is  going 
so  fast,  and  this  though  this  rate  of  speed  is  in 
violation  of  the  city  ordinance;  and  it  was 
further  held  that  the  presence  of  the  conductor 
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Alighting  Contrary  to  Warning  —  It  has  been  held  that  if  the  passenger  alights 
from  a  moving  train,  contrary  to  the  warning  of  the  carrier  through  its  known 
regulations  or  its  servants,  he  is  guilty  of  contributory  negligence  and  cannot 
recover  for  an  injury  received  in  such  attempt.1 

Alighting  to  Avoid  impending  Danger.  —  Where  a  passenger,  as  the  result  of  the 
misconduct  or  negligence  of  the  carrier,  is  placed  in  such  a  perilous  position 
•as  to  render  his  jumping  from  a  moving  car  or  coach,  as  the  case  may  be,  an 
act  of  reasonable  precaution,  and  he  leaps  therefrom  and  thereby  sustains  an 
injury,  the  carrier  will  be  answerable  in  damages.* 


and  his  silence  on  hearing  another  passenger 
tell  the  plaintiff  that  the  train  is  not  going  to 
stop  and  he  had  better  get  off,  will  not  justify 
him  in  jumping  from  the  car  and  causing  his 
own  injury. 

Jumping  from  Rapidly  Moving  Street  Car.  —  In 
an  action  for  damages  against  a  street  railway 
company,  where  it  appeared  that  a  lad  of  sev- 
enteen years  and  of  sound  mind  jumped  or 
stepped  from  the  car  while  in  rapid  motion, 
at  the  command  of  the  conductor,  it  was  held 
improper  to  instruct  the  jury  that  such  action 
per  se  constituted  negligence  in  law  on  the  part 
of  the  boy.  The  question  of  negligence  in 
such  case  was  properly  to  be  left  to  the  jury. 
Wyatt  v.  Citizens'  R.  Co.,  55  Mo.  485.  The 
court  in  this  case  laid  emphasis  on  the  fact 
that  the  vehicle  was  a  street  car,  and  that  the 
rapid  motion  of  such  a  car  would  be  a  very 
low  rate  of  speed  in  a  railroad  car. 

1.  Alighting  Contrary  to  Warning  of  Carrier's 
Servant.  —  Jewell  v.  Chicago,  etc.,  R.  Co.,  54 
Wis.  610,  41  Am.  Rep.  63,  6  Am.  &  Eng.  R. 
Cas.  379.  See  also  Ohio,  etc.,  R.  Co.  v.  Schiebe, 
44  111.  460. 

Warning  byBrakeman.  —  In  Pennsylvania  R. 
Co.  v.  Aspell,  23  Pa.  St.  147,  it  was  held  that  a 
passenger  who  has  been  negligently  carried  be- 
yond the  station  where  he  intended  to  stop  and 
where  he  had  a  right  to  be  let  off,  may  recover 
compensation  for  the  inconvenience,  loss  of 
time,  and  the  labor  of  traveling  back;  but 
where  the  plaintiff,  under  such  circumstances, 
jumped  off  the  car  when  in  motion,  though 
warned  not  to  do  so,  he  could  not  recover  for 
the  injury  sustained.  In  this  case  it  appeared 
that  the  car  was  going  probably  at  the  full  rate 
of  ten  miles  an  hour,  and  the  act  of  jumping 
from  a  car  going  at  this  rate  was  in  itself  in- 
excusable rashness;  and  the  fact  of  the  passen- 
ger's being  warned  of  the  danger  by  the  brake- 
man  tended  to  diminish  the  culpability  of  the 
defendant's  agent  while  it  aggravated  the  folly 
of  the  plaintiff. 

In  an  action  by  a  passenger  to  recover  dam- 
ages for  personal  injuries  received  while 
alighting  from  the  defendant  company's  train, 
there  was  evidence  that  the  plaintiff  delayed 
leaving  the  car  when  the  train  stopped,  and 
attempted  to  alight  after  it  started,  though 
warned  by  the  brakeman  against  doing  so. 
It  was  held  to  be  error  in  such  case  to  refuse 
to  charge,  as  requested,  that  "  if  the  jury  be- 
lieve from  the  evidence  that  the  plaintiff  un- 
dertook to  get  off  the  train  after  it  began  to 
move,  in  disregard  of  the  warning  of  the  brake- 
man  not  to,  she  was  guilty  of  contributory 
negligence  and  cannot  recover."  New  York, 
etc.,  R.  Co.  v.  Enches,  127  Pa.  St.  316. 

In   Violation    of  Known  Regulation.  —  The 
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plaintiff  was  a  passenger  upon  the  defendant's 
road ;  a  notice  was  posted  in  the  car,  which 
she  read,  forbidding  passengers  to  get  on  or 
off  while  the  cars  were  in  motion.  The  train 
stopped  at  the  station  where  she  wished  to 
alight,  but  before  she  reached  the  platform  of 
the  car  it  started.  She  attempted  to  get  off, 
with  the  assistance  of  B.,  whom  she  requested 
to  help  her,  and  was  injured.  In  an  action  to 
recover  damages  for  the  injuries,  it  was  held 
that  the  injury  sustained  was  either  owing  to 
the  fact  that  it  was  impracticable  to  descend 
from  the  car  with  safety,  in  which  case  she  was 
negligent  in  making  the  attempt,  or  was  at- 
tributable to  the  negligence  or  unskilfulness 
of  the  one  assisting  her,  for  which  the  defend- 
ant was  not  responsible;  that  while  it  was  the 
duty  of  the  defendant  to  stop  for  a  sufficient 
length  of  time  to  allow  its  passengers  to  alight, 
yet  the  violation  of  this  duty  did  not  justify  the 
plaintiff  in  exposing  herself  to  danger  by  get- 
ting off  while  the  cars  were  in  motion,  es- 
pecially when  it  was  in  direct  violation  of  the 
regulation  of  the  defendant  which  had  been 
brought  to  her  knowledge  immediately  before 
the  occurrence.  Burrows  v.  Erie  R.  Co.,  63  N. 
Y.  556. 

Warning  of  Stranger.  —  It  has  been  held  that 
a  passenger  who,  without  necessity,  attempts 
to  alight  from  a  moving  train  in  the  face  of  a 
warning  from  a  fellow-passenger  not  to  do  so 
is  guilty  of  contributory  negligence  and  cannot 
recover  for  an  injury  received  in  such  an  at- 
tempt. Kilpatrick  v.  Pennsylvania  R.  Co., 
140  Pa.  St.  502.  The  court  in  this  case  said 
the  passenger  might  not  have  noticed  that  the 
train  was  moving,  or,  if  noticing  it,  she  might 
not  have  understood  that  it  would  stop  for  her 
to  get  off.  Those  who  were  near  her  and  saw 
her  danger,  therefore,  went  out  on  the  platform 
and  told  her  to  wait  till  the  train  should  stop, 
one  of  them  saying,  "  For  God's  sake,  don't 
attempt  to  get  off  here;  the  train  is  in  mo- 
tion." It  did  not  matter  who  pointed  out  the 
danger  to  her;  it  was  enough  if  her  attention 
was  called  to  it.  It  then  became  her  duty  not 
to  obey  any  particular  person  or  direction,  but 
to  avoid  the  danger  to  which  her  attention  was 
called,  and  not  to  do  so  was  negligence. 

2.  Alighting  to  Avoid  Impending  Danger.  — 
Stokes  v.  Saltonstall,  13  Pet.  (U.  S.)  181 ;  Den- 
ver, etc.,  R.  Co.  v.  Pickard,  8  Colo.  163;  South 
Western  R.  Co.  v.  Paulk,  24  Ga.  366;  Ingalls 
v.  Bills,  9  Met.  (Mass.)  1;  Wilson  v.  Northern 
Pac.  R.  Co.,  26  Minn.  278,  37  Am.  Rep.  410: 
Twomley  v.  Central  Park,  etc.,  R.  Co.,  69  N. 
Y.  158,  25  Am.  Rep.  162;  Pennsylvania  R.  Co.  v. 
Aspell,  23  Pa.  St.  147;  Pennsylvania  R.  Co. 
v.  Lyons,  129  Pa.  St.  113,  41  Am.  &  Eng.  R. 
Cas.  154. 
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To  Avoid  Consequences  of  Collision.  —  Thus,  if  a  passenger  leaps  from  a  car  under 
the  influence  of  a  well-grounded  fear  that  a  collision  is  about  to  take  place,  his 
claim  against  the  carrier  for  the  injury  he  may  suffer  thereby  will  be  as  good 
as  if  the  mischief  had  been  done  by  the  apprehended  collision  itself.1 

To  Avoid  Consequences  of  Overturning.  —  In  the  same  way,  if  a  passenger  on  a 
coach  which  has  been  derailed  by  the  negligence  of  the  carrier,  and  is  in  danger 
of  overturning,  jumps  from  it  in  order  to  escape  peril,  and  receives  injuries 
in  so  doing,  he  is  not  chargeable  with  negligence.* 

To  Avoid  Ejection.  —  Also,  where  a  passenger  is  ordered  to  leave  a  train, 
though  it  is  in  rapid  motion,  under  such  circumstances  as  to  justify  him  in  the 
belief  that  he  will  be  ejected  if  he  does  not  go  without  force,  he  cannot  be 
charged  with  contributory  negligence  for  jumping  from  the  train,  since  this 
course  would  obviously  entail  less  danger  than  would  a  forcible  ejection.3 

Effect  of  Choosing  More  Dangerous  Alternative.  —  The  fact  that  a  passenger  was 
unnecessarily  alarmed,  and  that  if  he  had  chosen  the  other  alternative  he 
would  have  escaped  injury,  is  immaterial,  provided  he  acted  under  a  reason- 
able apprehension.4    But  it  has  been  said  that  the  fact  that  the  passenger  was 


1.  Alighting  to  Avoid  Consequences  of  Collision. 

—  St.  Louis,  etc.,  R.  Co.  v.  Murray,  55  Ark. 
248,  29  Am.  St.  Rep.  32,  52  Am.  &  Eng.  R. 
Cas.  373;  St.  Louis,  etc.,  R.  Co.  v.  Maddry,  57 
Ark.  306,  58  Am.  &  Eng.  R.  Cas.  327;  South 
Western  R.  Co.  v.  Paulk,  24  Ga.  366;  Buel  v. 
New  York  Cent.  R.  Co.,  31  N.  Y.  314,  88  Am. 
Dec.  271. 

2.  Alighting  to  Avoid  Consequences  of  Overturn- 
ing. —  YVilson  v.  Northern  Pac.  R.  Co.,  26 
Minn.  278,  37  Am.  Rep.  410;  Dimmitt  v.  Han- 
nibal, etc.,  R.  Co.,  40  Mo.  App.  654.  Compare 
Mobile,  etc.,  R.  Co.  v.  Klein,  43  111.  App.  63. 

3.  Alighting  to  Avoid  Ejection.  —  If  a  con- 
ductor orders  a  person  to  get  off  a  train  while 
running  at  a  speed  which  would  endanger  him 
in  getting  off,  and  refuses  to  stop  the  train  to 
allow  him  to  get  off,  and  in  violent  and  insult- 
ing language  threatens  to  eject  him  from  the 
train  by  force  if  such  order  is  not  obeyed,  and 
has  force  at  his  command  to  execute  such 
threat,  and  the  person  jumps  from  the  train  to 
avoid  ejection  by  force,  there  is  sufficient  com- 
pulsion or  show  of  force  to  excuse  the  person 
from  the  charge  of  contributory  negligence  in 
so  jumping  from  the  train.  Boggess^.  Chesa- 
peake, etc.,  R.  Co.,  37  W.  Va.  297. 

In  Highland  Ave.,  etc.,  R.  Co.  v.  Winn,  93 
Ala.  309,  the  court  said  that  "  if  the  jury  found 
that  plaintiff's  attempt  to  alight  was  due  to  a 
coercion  of  her  will  by  the  manifestations  and 
directions  of  the  conductor,  she  protesting 
against  having  to  do  so  while  the  train  was  yet 
in  motion,  and  the  injuries  resulted  proximately 
from  this  alone,  or  from  it  and  another  cause 
conjointly,  this  would  have  been  such  force 
and  wilfulness  as  is  laid  in  the  complaint, 
although  there  was  no  laying  on  of  hands  and 
no  actual  hostile  demonstration  made  by  the 
conductor." 

But  in  St.  Louis,  etc.,  R.  Co.  v.  Rosenberry, 
45  Ark.  256,  affirmed  (Ark.  1889)  II  S.  W.  Rep. 
212,  it  was  held  that  where  the  plaintiff  got  on 
a  train  as  a  passenger  to  ride  to  a  station  where 
the  train  did  not  stop,  and  the  conductor  made 
no  efforts  to  put  him  off,  but  was  angry  and 
abusive,  and  ordered  him  to  jump  off  when  the 
train  reached  the  station,  and  the  plaintiff  was 
injured  by  jumping  while  the  train  was  run- 
ning some  ten  or  twelve  miles  per  hour,  it  was 
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held  that  this  case  failed  to  disclose  any  evi- 
dence which  tended  to  prove  that  the  passen- 
ger had  reason  to  believe  that  he  would  suffer 
bodily  harm  by  remaining  on  the  train,  and 
that  he  was  guilty  of  such  contributory  negli- 
gence as  to  defeat  a  recovery. 

In  Kline  v.  Central  Pac.  R.  Co.,  37  Cal.  400, 
99  Am.  Dec.  282,  it  was  held,  in  a  suit  brought 
by  a  boy  sixteen  years  old,  for  damages  for 
injuries  sustained  by  being  forcibly  expelled 
from  a  railroad  car,  that  if  the  testimony 
tended  to  show  that  the  plaintiff  was  told  he 
could  not  ride,  and  that  he  was  ordered  by  the 
conductor,  with  a  show  of  force,  to  get  off  the 
car,  a  nonsuit  should  not  be  granted  upon 
the  ground  that  the  carelessness  and  negligence 
of  the  plaintiff  contributed  to  his  injury,  but  it 
should  be  left  to  the  jury  to  say  whether, 
under  all  the  circumstances,  the  conduct  of  the 
conductor  did  not  amount  to  compulsion. 

Slowly  Moving  Train.  —  One  who  receives  an 
injury  in  jumping  from  a  slowly  moving  rail- 
way train,  and  who  jumps  therefrom  because 
ordered  or  directed  so  to  do  by  the  conductor 
who  is  ejecting  him,  cannot  be  charged  with 
contributory  negligence.  International,  etc., 
R.  Co.  v.  Hassell,  62  Tex.  256.  In  this  case 
the  court  said:  "  It  is  true  that  the  appellee 
stated  that  he  thought  the  leap  dangerous,  but 
even  though  this  was  true,  if  the  alternative 
of  jumping  from  the  car  while  in  motion  or  of 
being  ejected  from  the  car  while  in  motion 
was  presented  to  him,  it  cannot  be  claimed  as 
matter  of  law  that  his  election  was  not  that 
most  likely  to  be  attended  with  the  least  dan- 
ger, nor  that  thus  electing  and  leaping  from 
the  car  was  negligence  per  se." 

4.  Choosing  More  Dangerous  Alternative  Im- 
material.—  Stokes  v.  Saltonstall,  13  Pet.  (U.  S.) 
181;  St.  Louis,  etc.,  R.  Co.  v.  Murray,  55  Ark. 
248,  29  Am.  St.  Rep.  32,  52  Am.  &  Eng.  R. 
Cas.  373;  South-Western  R.  Co.  v.  Paulk,  24 
Ga.  356;  Ingalls  v.  Bills,  9  Met.  (Mass.)  I; 
Wilson  v.  Northern  Pac.  R.  Co.,  26  Minn.  278, 
37  Am.  Rep.  410;  Dimmitt  v.  Hannibal,  etc., 
R.  Co.,  40  Mo.  App.  654;  Twomlev  "'•  Central 
Park,  etc.,  R.  Co.,  69  N.  Y.  158,  25  Am.  Rep. 
162. 

The  plaintiff  was  a  passenger  in  one  of  the 
defendant's  horse  cars,  the  driver  of  which 
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injured  in  his  attempt  to  escape,  and  that  the  result  showed  that  he  would 
have  been  uninjured  but  for  such  attempt,  may  be  considered  by  the  jury  in- 
determining  the  question  of  prudence  on  the  part  of  the  passenger.1 

Absence  of  Reasonable  Cause  of  Apprehension.  —  If  a  passenger,  induced  by  a  ground- 
less fear,  jumps  from  a  moving  train  and  is  injured  in  consequence,  he  cannot 
recover.* 

(o)  Biding  in  Dangerous  Position  —  aa.  General  Rule.  —  Where  a  passenger  on  a 
railway  car  or  other  vehicle  of  the  carrier  occupies  a  position  exposed  to 
danger  and  obviously  not  intended  for  passengers,  and  receives  an  injury 
which  is  due  in  part  to  the  fact  of  such  position,  he  cannot  recover  for  the 
injury  unless  he  can  make  it  appear  upon  some  ground  of  necessity  or  pro- 
priety that  his  being  in  that  position  was  consistent  with  the  exercise  of  proper 
caution  and  care  on  his  part.3 


recklessly  and  carelessly  drove  the  car  upon 
the  tracks  of  a  railroad  directly  in  front  of  an 
approaching  express  train.  All  of  the  passen- 
gers in  the  car,  with  one  exception,  on  perceiv- 
ing the  danger,  rushed  to  the  door  of  the  car 
and  jumped  off,  and  the  plaintiff  in  doing  so 
fell  and  was  injured.  The  driver  succeeded  in 
getting  the  car  across  the  track  just  in  time  to 
escape  the  train,  the  engineer  thereon  having 
reversed  his  engine  and  put  on  the  brakes.  In 
an  action  by  the  passenger  to  recover  damages 
it  was  held  that  the  case  was  properly  submit- 
ted to  the  jury,  and  a  verdict  in  the  plaintiff's 
favor  was  justified.  Twomley  v.  Central  Park, 
etc.,  R.  Co.,  69  N.  Y.  158,  25  Am.  Rep.  162. 

1.  Choosing  More  Dangerous  Alternative  a  Cir- 
cumstance for  Jury.  —  Mitchell  v.  Southern  Pac. 
R.  Co.,  87  Cal.  62;  Wilson  v.  Northern  Pac.  R. 
Co.,  26  Minn.  278,  37  Am.  Rep.  410. 

2.  Effect  of  Absence  of  Reasonable  Apprehension. 
—  Galena,  etc.,  R.  Co.  v.  Yarwood,  15  111.  468, 
17  111.  509,  65  Am.  Dec.  682;  Reary  v.  Louis- 
ville, etc.,  R.  Co.,  40  La.  Ann.  32,  8  Am.  St. 
Rep.  497;  Western  Maryland  R.  Co.  v.  Herold, 
74  Md.  510. 

Passenger  on  Freight  Train  Frightened  by  Fall- 
ing Lumber.  —  Where  a  passenger  leaps  out  of 
a  car  attached  to  the  rear  of  a  freight  train, 
upon  becoming  alarmed  by  the  noise  and  con- 
fusion made  by  reason  of  lumber  falling  from 
a  car  in  advance  and  being  blown  against  the 
passenger  car,  when  there  is  no  reasonable 
cause  to  apprehend  danger  to  life  or  limb, 
there  can  be  no  recovery  if  he  is  killed  by  leap- 
ing, though  it  may  have  been  negligence  in 
the  company  to  load  the  lumber  so  that  it 
would  fall  off.  Woolery  v.  Louisville,  etc.,  R. 
Co.,  107  Ind.  381,  57  Am.  Rep.  1T4,  27  Am.  & 
Eng.  R.  Cas.  210. 

Reasonable  Apprehension  —  A  Question  for  the 
Jury.  —  Where  a  woman  boarded  a  car  which 
was  detached  from  a  train  and  switched  off 
and  left  on  the  train  with  brakes  set  to  secure 
it,  and  a  few  minutes  after  she  was  seated  a 
boy  about  eight  years  old  unfastened  the  brake, 
and  the  car,  by  its  own  momentum,  started 
down  grade,  going  at  the  rate  of  about  ten 
miles  an  hour,  and  the  plaintiff,  becoming 
frightened,  jumped  off  and  was  seriously  in- 
jured, and  it  further  appeared  in  evidence  that 
she  had  never  been  at  the  place  before,  and  was 
ignorant  of  certain  rules  and  regulations  of  the 
company  about  going  to  the  car,  it  was  held 
that  whether  the  circumstances  were  such  as 
to  justify  a  prudent  person  in  jumping  from 


the  car  was  a  question  for  the  jury.  Western 
Maryland  R.  Co.  v.  Herold,  74  Md.  510.  See 
also  Pennsylvania  R.  Co.  v.  Lyons,  129  Pa. 
St.  120;  Pennsylvania  R.  Co.  v.  Peters,  116  Pa. 
St.  206. 

3.  Riding  in  Dangerous  Position  —  General  Rule. 

—  Little  Rock,  etc.,  R.  Co.  v.  Miles,  40  Ark. 
298,  48  Am.  Rep.  10,  13  Am.  &  Eng.  R.  Cas. 
10;  Hickey  v.  Boston,  etc.,  R.  Co.,  14  Allen 
(Mass.)  429;  Carroll  v.  Inter-State  Rapid  Tran- 
sit Co.,  107  Mo.  653,  52  Am.  &  Eng.  R.  Cas. 
273;  Ashbrook  v.  Frederick  Ave.  R.  Co.,  18- 
Mo.  App.  290. 

Riding  on  Top  of  Caboose.  —  A  passenger  on  a 
freight  train,  riding  on  a  projection  or  cupola 
several  feet  above  the  roof  of  a  caboose,  where 
there  were  no  guards  of  any  sort,  and  thrown 
therefrom  by  the  jar  caused  by  the  coupling  of 
a  switch  engine  to  the  train,  cannot  recover 
upon  mere  proof  that  the  injury  was  caused 
by  the  jar,  it  being  contributory  negligence  to 
ride  in  that  manner.  Tuley  v.  Chicago,  etc., 
R.  Co.,  41  Mo.  App.  432. 

In  the  same  way,  where  a  passenger  was  rid- 
ing on  top  of  a  cattle  car,  and  in  consequence 
of  the  cars  jumping  the  track  he  was  thrown 
off  and  injured,  it  was  held  that  he  could  not 
recover,  though  he  had  taken  the  position 
upon  the  cattle  car  by  the  direction  of  the  sta- 
tion agent  at  the  station  where  he  purchased 
his  ticket.  In  this  case,  however,  it  was  inti- 
mated by  the  court  that  if  he  had  taken  the  posi- 
tion on  the  car  by  the  conductor's  permission, 
or  with  his  acquiescence,  this  would  exempt 
the  passenger  from  blame,  and  in  case  of  ac- 
cident to  him  resulting  from  the  company's 
rtegligence  he  might  recover  damages.  Little 
Rock,  etc.,  R.  Co.  v.  Miles,  40  Ark.  298,  48- 
Am.  Rep.  10. 

Sitting  on  Railing  of  Open  Car.  —  A  passenger 
on  an  excursion  train  who  seats  himself  on  the 
rear  end  of  an  open  car,  on  a  railing  not  ex- 
ceeding two  and  a  half  inches  in  thickness, 
with  his  feet  elevated  by  being  placed  01  the 
seat  in  front  of  him,  and  with  no  opportunity 
of  protecting  himself  in  the  event  of  a  sudden 
jolt  of  the  car,  when  he  might  have  found  a 
safe  seat  in  an  adjoining  car  or  stood  up  in 
the  car  in  question,  has  been  held  to  be  guilty 
of  contributory  negligence  as  a  matter  of  law. 
Jackson  v.  Crilly,  16  Colo.  103. 

Sitting  on  Arm  of  Seat  of  Train  Used  Partly  for 
Freight.  —  A  passenger  traveling  upon  a  train 
composed  partly  of  freight  and  partly  of  passen- 
ger cars,  who  knows  that  the  shocks  in  coupling 
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Where  Injury  Arises  from  Danger  Not  Inherent  in  Position.  —  But  if  the  nature  of  the 
accident  was  such  that  the  danger  of  injury  was  not  enhanced  in  consequence 
of  the  position  occupied  by  the  passenger,  or  if  the  accident  was  of  such  a 
nature  that  it  was  as  likely  to  occur  in  one  portion  of  the  vehicle  of  transporta- 
tion as  in  another,  his  right  of  recovery  will  not  be  affected  by  the  fact  that  he 
was  occupying  an  improper  place.1 


such  trains  are  greater  and  more  frequent  than 
in  the  case  of  trains  composed  wholly  of  pass- 
enger cars,  is  guilty  of  negligence  contributing 
to  injuries  received  through  being  thrown 
against  a  seat,  if  he  sits  on  the  arm  of  one  of 
the  seats  with  his  elbow  on  the  back  of  the 
seat  and  his  hand  holding  on  to  the  corner  of 
one  of  the  adjoining  seats.  Smith  v.  Rich- 
mond, etc.,  R.  Co.,  99  N.  Car.  241,  34  Am.  & 
Eng.  R.  Cas.  557. 

Sitting  in  Chair  instead  of  Stationary  Seat.  — 
Where  a  passenger  enters  a  caooose  and  sees 
a  chair,  it  has  been  held  that  he  is  justified  in 
inferring  that  it  is  there  for  a  seat,  and  using 
it  in  preference  to  the  stationary  seats  around 
the  sides  of  the  car  is  not  contributory  negli- 
gence in  a  case  where  he  is  thrown  from  his 
seat  upon  the  stove  in  the  car,  and  thereby  in- 
jured in  consequence  of  loaded  cars  being  vio- 
lently backed  against  the  caboose.  Quacken- 
bush  v.  Chicago,  etc.,  R.  Co.,  73  Iowa  458. 

But  in  Norfolk,  etc.,  R.  Co.  v.  Ferguson,  79 
Va.  241,  it  was  held  that  where  a  passenger  in 
a  caboose,  instead  of  taking  a  stationary  seat 
along  the  side  of  the  car,  voluntarily  sat  in  a 
light,  loose  chair  known  to  him  to  be  the  con- 
ductor's seat,  and  placed  against  a  box  that 
was  within  three  inches  of  the  open  door  of 
the  caboose,  and  in  consequence  of  the  cars 
running  together  violently  he  was  thrown  out 
of  the  open  door  and  injured  thereby,  he  was 
guilty  of  contributory  negligence. 

Riding  in  Open  Flat  Car.  —  The  plaintiff  was 
voluntarily  on  the  train  where  he  was  injured, 
by  the  invitation  of  the  conductor,  made  at  his 
own  request;  he  paid  no  fare  and  none  was  ex- 
pected from  him;  he  selected  an  open  flat  car, 
on  which  he  rode  rather  than  in  the  passenger 
coach,  and  was  in  a  position  where  he  was 
more  exposed  to  accident  from  sparks  and  cin- 
ders than  he  would  have  been  had  he  taken  a 
seat  in  the  closed  coach.  It  was  held  that  he 
was  entitled  to  look  for  such  security  only  as 
that  mode  of  conveyance  was  reasonably  ex- 
pected to  afford;  and  having  voluntarily  in- 
curred the  injury  of  which  he  complained,  re- 
sulting from  getting  a  cinder  in  his  eye,  he 
was  not  entitled  to  recover  from  the  railroad 
even  if  it  was  somewhat  at  fault.  Higgins  v. 
Cherokee  R.  Co.,  73  Ga.  149.  Compare  Wagner 
v.  Missouri  Pac.  R.  Co.,  97  Mo.  512. 

Riding  on  Running  Board  of  Excursion  Train. 
—  A  passenger  on  an  excursion  train  was 
allowed  to  leave  one  car  and  go  into  another 
to  sell  tickets.  He  had  left  his  wife  on  the  first 
car,  which  was  an  open  one,  the  seals  being 
reached  by  an  outside  running  board  instead 
of  an  inside  aisle.  The  running  board  was 
used  by  the  conductor  and  trainmen  in  passing 
from  point  to  point.  It  was  held  that  it  was 
not  necessarily  negligent  for  the  passenger  to 
suppose  that  he  also  could  use  it  safely,  and 
try.  to  do  so  in  returning  to  the  car  where  his 
wife  was.    And  supposing  it  to  be  safe,  as  it 


should  be,  it  was  not  negligent  to  omit  to  look 
out  for  structures  so  close  alongside  the  track 
as  to  endanger  persons  who  had  to  be  on  the 
running  board  while  passing  them.  Dickin- 
son v.  Port  Huron,  etc.,  R.  Co.,  53  Mich.  43. 

Passenger  Crowded  into  Carriageway  of  Ferry- 
boat. —  Where  the  plaintiff,  who  was  a  pass- 
enger on  a  ferryboat,  was  crowded  out  of  the 
passenger  path  into  the  carriageway  by  reason 
of  the  crowding  and  pushing  of  the  passengers, 
which  could  have  been  prevented  by  the  main- 
tenance and  operation  of  a  proper  ferry-bridge 
so  as  to  restrain  passengers  from  going  into 
the  boat  until  it  had  discharged  the  arriving 
passengers,  it  does  not,  as  a  matter  of  law, 
constitute  contributory  negligence  on  the  par,, 
of  the  passenger  to  be  out  in  the  carriageway 
at  the  time  when  he  sustained  personal  inju- 
ries. Hazman  v.  Hoboken  Land,  etc.,  Co.,  2 
Daly  (N.  Y.)  130.  See  also  Cleveland  v.  New 
jersey  Steamboat  Co.,  6S  N.  Y.  306. 

Standing  on  Stairway  of  Ferryboat  at  Time  of 
Landing.  —  Where  a  passenger  was  in  the  up- 
per saloon  of  a  ferryboat,  and  as  it  was  run- 
ning into  the  ferry  slip  prepared  to  descend  to 
the  cabin  below  for  the  purpose  of  disembark- 
ing, and  had  arrived  within  about  three  feet 
of  the  head  of  the  stairway  leading  to  the  lower 
deck,  or  was  descending  the  stairway  without 
having  hold  of  the  stair-rail,  when  the  boat 
struck  against  the  bridge  so  forcibly  as  to  re- 
bound eight  or  ten  feet,  throwing  her  from 
her  footing  down  to  the  bottom  of  the  stairs 
and  causing  the  injuries  complained  of,  it  was 
held  that  her  occupying  that  position  at  the 
time  when  the  boat  touched  the  wharf  was  not, 
as  a  matter  of  law,  contributory  negligence. 
Bartlett  v.  New  York,  etc..  Ferry,  etc.,  Co.,  57 
N.  Y.  Super.  Ct.  348,  affirmed  130  N.  Y.  659. 

Passenger  in  Proper  Place.  —  But  where  a 
passenger  is  in  his  proper  place  in  a  car  and 
makes  no  exposure  of  his  person  to  danger, 
there  can  be  no  question  of  contributory  negli- 
gence. Louisville,  etc.,  R.  Co.  v.  Snyder,  117 
Ind.  437. 

1.  Where  Injury  Arises  from  Danger  Not  In 
herent  in  Position.  —  Kentucky  Cent.  R.  Co.  v. 
Thomas,  79  Ky.  166,  42  Am.  Rep.  208;  Han- 
son v.  Mansfield  R.,  etc.,  Co.,  38  La.  Ann.  in, 
58  Am.  Rep.  162;  New  York,  etc.,  R.  Co.  v. 
Ball,  53  N.  J.  L.  283. 

Where  a  Passenger  on  a  Stage  Coach  rode  on 
the  outside  of  the  coach  at  his  peril,  although 
requested  by  the  agent  of  the  stage  line  to  take 
an  inside  scat,  and  was  injured  by  the  over- 
turning of  the  stage  coach,  it  has  been  held 
that  he  incurred  the  peculiar  risks,  if  any  there 
were,  arising  from  his  exposed  situation,  but 
that  he  did  not  assume  those  resulting  from 
the  negligence  of  the  defendant  or  those  in  his 
employ.  Keith  v.  Pinkham,  43  Me.  501,  69, 
Am.  Dec.  80. 

Injury  by  Explosion  of  Engine  on  Which  Fassen- 
ger  was  Riding. — Where  a  person  went  upon 
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bb.  On  Engine.  —  A  locomotive  engine  is  obviously  not  intended  for  passen- 
gers, and  it  has  been  held  that  if  a  passenger  takes  a  place  on  an  engine  with- 
out being  assigned  thereto  by  the  conductor  or  some  other  authorized  person, 
he  will  be  guilty  of  negligence,  and  if  this  negligence  proximately  contributes 
to  an  injury  received  by  him  in  that  position,  he  cannot  recover  unless  wanton 
or  intentional  negligence  on  the  part  of  the  carrier  or  its  servants  is  shown.1 

cc  On  Baggage  Car.  —  If  a  passenger  voluntarily  and  unnecessarily  enters  a 
baggage  car  and  is  injured  by  anything  likely  to  happen  by  reason  of  the  con- 
struction or  use  of  the  car  for  its  appropriate  purpose,  it  has  been  held  that  he 
is  guilty  of  contributory  negligence.2  It  has  been  intimated  also  that  where 
the  injury  arises  from  such  extraneous  cause  as  a  collision,  the  riding  in  a  bag- 
gage car  voluntarily  is  contributory  negligence,  since  from  the  usual  proximity 
of  the  baggage  car  to  the  engine  it  is  the  first  car  to  give  way  to  the  shock  in 
case  of  a  collision,  and  is  hence  a  more  perilous  position  than  a  passenger  car.3 


a  freight  train  and  took  a  seat  in  the  cab  of 
the  locomotive  by  the  direction  of  the  engineer 
in  sole  charge,  and  paid  his  fare  to  such  en- 
gineer, it  was  held  that  he  was  not  guilty  of 
negligence  contributing  to  an  injury  received 
in  consequence  of  an  explosion  of  the  engine, 
although  there  was  an  order  of  the  railroad 
company  against  taking  passengers  on  freight 
trains,  of  which  no  notice  was  posted  at  the 
depot  or  elsewhere,  and  of  which  it  was  not 
shown  that  the  passenger  was  cognizant, 
especially  where  it  appeared  that  persons  were 
occasionally  received  on  such  trains  and  placed 
in  the  same  or  like  places  thereon.  Hanson  v. 
Mansfield  R.,  etc.,  Co.,  38  La.  Ann.  111,  58  Am. 
Rep.  162.  The  court  in  this  case  said:  "  As  to 
the  danger  from  an  explosion,  he  was  just  as 
safe  where  he  was  as  he  could  be  elsewhere  on 
any  kind  of  a  train,  provided  the  engine  was 
sound  and  the  engineer  did  his  whole  duty, 
and  he  had  a  right  to  expect  a  sound  engine 
and  a  competent  and  careful  engineer,  and  it 
argued  no  negligence  on  his  part  that  he  rested 
in  security  on  this  presumption." 

1.  Biding  on  Engine.  —  Brown  v.  Scarboro,  97 
Ala.  316.  See  also  Downey  v.  Chesapeake, 
etc.,  R.  Co.,  28  W.  Va.  732. 

By  Invitation  of  Conductor.  —  It  was  held,  in 
Hanson  v.  Mansfield  R.,  etc.,  Co.,  38  La.  Ann. 
in,  58  Am.  Rep.  162,  that  taking  a  seat  in  the 
cab  of  a  locomotive  cannot  be  regarded  as  con- 
tributory negligence  where  the  place  is  so  oc- 
cupied by  the  direction  or  permission  of  the 
conductor.  The  decision  in  this  case  was 
made,  however,  on  the  additional  ground  that 
the  injury  sustained  by  the  passenger  was  the 
result  of  an  explosion  the  danger  of  which  was 
not  regarded  as  peculiar  to  the  position  occu- 
pied. Compare  Files  v.  Boston,  etc.,  R.  Co., 
149  Mass.  204,  14  Am.  St.  Rep.  411. 

In  Lake  Shore,  etc.,  R.  Co.  v.  Brown,  123 
111.  162,  5  Am.  St.  Rep.  510,  it  was  held  that 
whether  a  passenger  on  a  freight  train,  in 
charge  of  stock  shipped  by  him,  is  guilty  of 
gross  negligence  in  getting  upon  the  footboard 
of  a  transfer  engine  and  riding  there  by  the 
direction  or  invitation  of  those  in  charge  of  the 
stock  or  such  engine,  is  a  question  of  fact  for 
the  jury,  to  be  found  from  all  the  facts  and  cir- 
cumstances shown  by  the  evidence.  The  court 
in  this  case  said :  "  It  cannot  be  said,  as  a  mat- 
ter of  law,  that  a  prudent  and  ordinarily  cau- 
tious man  would  not,  under  any  circumstances, 
ride  a  short  distance  upon  an  engine." 


In  Violation  of  Company's  Eule.  —  R.  knew,  or, 
from  the  fact  that  he  had  been  for  months  un- 
til recently  an  employee  of  the  defendant  com- 
pany, should  have  known,  that  its  rules  for- 
bade any  one  except  the  engineer  and  fireman 
to  ride  upon  its  engines,  yet  at  the  invita- 
tion of  the  engineer  or  conductor  he  got  upon 
the  engine,  and  was  there  riding  when  the 
train  was  negligently  thrown  off  of  the  track 
and  he  was  injured.  It  was  held  that  the 
company  was  not  liable  for  damages  for  the 
injury.  Virginia  Midland  R.  Co.  v.  Roach,  83 
Va.  375. 

2.  Eiding  in  Baggage  Car.  —  Peoria,  etc.,  R. 
Co.  v.  Lane,  83  111.  448.  See  also  New  York, 
etc.,  R.  Co.  v.  Ball,  53  N.  J.  L.  283. 

In  Peoria,  etc.,  R.  Co.  v.  Lane,  83  111.  448,  it 
appeared  that  the  passenger  went  into  the 
baggage  car  for  the  purpose  of  getting  a  plate 
of  iron  and  some  other  small  articles.  The 
court  said:  "  Where  there  are  large  quantities 
of  baggage  piled  up  in  that  car,  in  case  of 
accident  persons  therein  would  be  liable  to  have 
it  fall  on  them  and  produce  great  injury,  if  not 
death,  as  was  done  in  this  case." 

Entering  Baggage  Car  for  Safety.  —  A  passen- 
ger entered  at  a  station  the  smoking  car  of  a 
train  on  a  single-track  railroad  and  began  to 
read  and  smoke.  The  train  started  before  the 
arrival  of  a  train  due  to  pass  it  at  that  station, 
and  he,  noticing  that  fact  after  his  train  was 
fairly  under  way,  and  being  apprehensive, 
from  his  knowledge  of  the  running  of  the 
trains,  that  a  collision  might  take  place  at  any 
moment,  went  into  a  baggage  compartment  at 
the  forward  end  of  the  car,  and  there  stood 
with  his  hand  upon  the  knob  of  the  door,  pre- 
pared to  jump,  and  did  jump  just  before  the 
trains  collided,  and  was  injured.  It  was  held, 
in  an  action  against  the  railroad  company,  that 
the  question  whether  he  was  in  the  exercise  of 
due  care  or  guilty  of  contributory  negligence 
was  properly  submitted  to  the  jury.  Cody  v. 
New  York,  etc.,  R.  Co.,  151  Mass.  462. 

Eiding  in  Express  Car.  —  In  Kentucky  Cent. 
R.  Co.  v.  Thomas,  79  Ky.  165,  42  Am.  Rep. 
208,  it  was  intimated  that  express  cars  are 
usually  in  advance  of  passenger  cars,  and  in 
case  of  collision  with  stock  or  other  objects  on 
the  track,  or  with  trains  running  in  an  oppo- 
site direction,  the  danger  may  be  greater  in  the 
express  car. 

3.  Pennsylvania  R.  Co.  v.  Langdon,  92  Pa. 
St.  28,  37  Am.  Rep.  651;  Houston,  etc.,  R.  Co. 
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With  Invitation  or  Permission  of  Conductor.  —  If  the  passenger  takes  this  position 
with  the  knowledge  or  permission  of  the  conductor,  and  is  injured  in  conse- 
quence of  a  collision,  it  seems  to  be  undisputed  that  he  is  not  guilty  of  such 
negligence  as  will  exonerate  the  carrier.1 

In  Violation  of  Rule  of  Carrier.  —  In  most  cases  railroad  companies  have  regula- 
tions prohibiting  passengers  from  riding  on  the  baggage  car,  and  if  a  passenger 
intentionally  violates  this  rule  and  receives  an  injury  in  consequence  of  such 
violation,  he  cannot  recover  against  the  company; 2  and  this,  it  would  seem, 
even  though  he  rides  on  the  baggage  car  with  the  knowledge  or  permission  of 
the  conductor,  for  the  conductor  cannot,  in  violation  of  a  known  rule  of  the 
company,  license  a  passenger  to  occupy  a  place  of  danger  so  as  to  make  the 
company  responsible.3 


v.  Clemmons,  55  Tex.  88,  40  Am.  Rep.  799. 
See  also  Kentucky  Cent.  R.  Co.  v.  Thomas, 
79  Ky.  165,  42  Am.  Rep.  208. 

Evidence  Showing  Baggage  Car  Safer  than  Pass- 
enger Car.  —  The  plaintiff  took  his  seat  in  a 
passenger  car,  where  there  was  plenty  of  room, 
but  afterwards  went  forward  into  the  baggage 
car  to  smoke,  and  was  there  at  the  time  of  a 
collision.  The  evidence  tended  to  show  that 
the  baggage  car  was  a  safer  place  than  the 
passenger  car.  It  was  held  that  the  plaintiff, 
in  going  into  the  baggage  car,  was  not,  as  a 
matter  of  law,  guilty  of  such  negligence  as 
barred  a  recovery;  that  if  the  plaintiff's  pres- 
ence in  the  car,  although  unauthorized,  in  no 
way  contributed  to  the  injury,  it  furnished  no 
defense;  and  that  the  question  was  properly 
submitted  to  the  jury.  Webster  v.  Rome,  etc., 
R.  Co.,  115  N.  Y.  112. 

Baggage  Car  at  Rear  of  Train.  —  Where  a 
passenger  was  riding  in  a  rear  compartment 
of  a  car  arranged  for  the  carriage  of  baggage, 
and  the  car  was  the  rear  car  of  the  train,  it 
was  intimated  that  he  was  not  guilty  of  contrib- 
utory negligence  where  he  received  injury 
from  a  collision,  the  result  showing  that  the 
baggage  compartment  was  not  peculiarly  a 
place  of  danger,  since  the  force  of  the  blow 
from  the  colliding  train  was  transmitted  to  and 
did  its  more  destructive  work  at  other  parts  of 
the  train.  New  York,  etc.,  R.  Co.  v.  Ball,  53 
N.  J.  L.  283. 

1.  Riding  on  Baggage  Car  by  Invitation  of  Con- 
ductor. —  Carroll  v.  New  York,  etc.,  R.  Co.,  1 
Duer  (N.  Y.)s84;  Washburn  v.  Nashville,  etc., 
R.  Co.,  3  Head  (Tenn.)  644,  75  Am.  Dec.  784. 
See  also  New  York,  etc.,  R.  Co.  v.  Ball,  53 
N.  J.  L.  288. 

In  Carroll  v.  New  York,  etc.,  R.  Co.,  1  Duer 
(N.  Y.)  584,  the  court  said  :  "  He  [the  passen- 
ger] took  a  seat  in  the  post-office  apartment 
of  the  baggage  car.  The  position  was  inju- 
diciously chosen,  and  may  be  assumed  to  have 
been  known  to  him  to  have  been  a  far  more 
dangerous  one  than  a  seat  in  a  passenger  car. 
But  he  took  it  with  the  assent  of  the  conductor. 
He  was  not  there  as  a  trespasser  or  wrongfully 
as  between  him  and  the  defendants.  So  far  as 
all  questions  involved  in  the  decision  of  this 
action  are  concerned,  he  was  lawfully  there. 
His  being  there  was  not  such  negligence,  in  the 
legal  sense  of  the  term,  as  exonerates  the  de- 
fendants from  the  consequences  of  injuring 
him  by  such  culpable  negligence  as  consists  in 
running  two  trains  of  their  cars  so  violently 
into  each  other  as  to  entirely  demolish  the  car 
in  which  he  was  sitting." 


2.  Riding  in  Baggage  Car  in  Violation  of  Car- 
rier's Rules.  —  Houston,  etc.,  R.  Co.  v.  Clem- 
mons, 55  Tex.  88,  40  Am.  Rep.  799. 

Knowledge     of    Regulation  Presumed.  —  In 

Houston,  etc.,  R.  Co.  v.  Clemmons,  55  Tex. 
88,  40  Am.  Rep.  799,  it  was  held  to  be  reason- 
able to  presume,  in  the  absence  of  testimony, 
that  the  plaintiff  knew  of  the  danger  of  riding 
in  a  baggage  car  and  of  regulations  of  the 
company  forbidding  passengers  to  ride  therein, 
where  the  plaintiff  was  then  and  had  been  for 
years  in  the  employment  of  railroad  compa- 
nies in  running  their  trains  and  a  part  of  the 
time  as  fireman  upon  this  very  road  and  en- 
gine. 

Also  in  Pennsylvania  R.  Co.  v.  Langdon, 
92  Pa.  St.  21,  37  Am.  Rep.  651,  a  passenger 
was  held  to  have  had  a  knowledge  of  such 
regulation  where  he  was  an  employee  of  the 
company,  though  he  was  temporarily  out  of 
work,  and  where,  moreover,  it  appeared  that 
the  regulation  was  conspicuously  posted  in  the 
baggage  car. 

3.  Permission  of  Conductor  to  Violate  Rule.  — 
Florida  Southern  R.  Co.  v.  Hirst,  30  Fla.  1, 
32  Am.  St.  Rep.  17;  Pennsylvania  R.  Co.  v. 
Langdon,  92  Pa.  St.  21,  37  Am.  Rep.  651,  dis- 
tinguishing O'Donnell  v.  Allegheny  Valley  R. 
Co.,  59  Pa.  St.  239,  98  Am.  Dec.  336. 

Contra.  —  But  in  Minnesota  it  has  been  held 
that,  though  there  is  a  regulation  of  the  rail- 
road company  excluding  passengers  from  the 
baggage  car,  if  a  passenger  is  permitted  to  re- 
main, so  that  he  is  there  with  the  knowledge 
of  the  conductor,  without  any  attempt  on  the 
part  of  the  conductor  to  enforce  the  company's 
rule  by  removing  him,  his  presence  there  will 
not  be  such  negligence  as  will  exonerate  the 
company  from  the  consequences  of  its  negli- 
gence or  want  of  care.  Jacobus  v.  St.  Paul, 
etc.,  R.  Co.,  20  Minn.  125,  18  Am.  Rep.  360. 
In  this  case,  however,  it  appears  that  the 
evidence  was  conflicting  as  to  whether  or  not 
the  plaintiff  was  informed  of  the  rule  of  the 
company  excluding  passengers  from  the  bag- 
gage car,  but  the  court  said  that  this  was  im- 
material. 

In  Jones  v.  Chicago,  etc.,  R.  Co.,  43  Minn. 
279,  it  was  held  that  the  fact  that  a  passenger 
on  a  railroad  was,  when  injured,  in  a  baggage 
car,  in  which  was  posted  at  the  time  a  rule  of 
the  company  prohibiting  passengers  from  rid- 
ing on  that  car,  was  negligence  on  the  part  of 
the  passenger,  though  it  did  not  appear  rhat 
he  saw  or  knew  of  the  rule;  but  it  was 
shown  that  the  rule  was  not  enforced  by  the 
conductor  and  other  servants  of  the  road,  the 
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</,/.  On  Pi  \  i FORM  OF  Car — Where  Act  Is  Voluntary  and  Unnecessary.  —  If  a  passen- 
ger voluntarily  and  unnecessarily  stands  on  the  platform  of  a  railroad  car 
while  it  is  in  motion,  he  cannot  maintain  an  action  against  the  railroad  com- 
pany for  an  Injury  due  in  part  to  the  fact  of  his  occupying  this  position.1 


court  in  this  case  saying  that  the  jury  found 
specially  that  the  rule  was  not  in  force  at  the 
time,  which,  read  in  connection  with  the  evi- 
dence, must  mean  that  the  rule  posted  was 
not  in  force,  but  was  disregarded  by  the  de- 
fendant and  its  servants.  This  being  so,  it 
was  immaterial  that  the  plaintiff  had  or  had 
not  notice  that  such  a  rule  had  been  posted. 

Passenger  Ignorant  of  Rule.  —  In  New  York, 
etc.,  R.  Co.  v.  Ball,  53  N.  J.  L.  286,  the  court 
said:  "  It  is  unnecessary  to  determine  in  this 
case  whether  and  to  what  extent  the  obligation 
to  carry  an  accepted  passenger  with  due  care 
will  be  waived  or  discharged  by  the  miscon- 
duct of  the  passenger  in  violating  reasonable 
rules  made  by  the  carrier;  for,  while  it  appears 
that  defendant  had  made  a  rule  requiring  its 
employees  not  to  permit  a  passenger  to  ride  in 
baggage  cars,  it  also  appears  not  only  that 
plaintiff  was  not  informed  of  the  rule,  but  that 
the  employees  of  defendant  who  managed 
this  train  had  frequently  before  permitted 
plaintiff  and  other  such  passengers  to  thus 
ride,  and  on  the  trip  in  question  the  conductor 
of  the  train  had  accepted  and  punched  plain- 
tiff's ticket  while  he  was  in  the  baggage  com- 
partment." 

1.  Passenger  Unnecessarily  Standing  on  Car 
Platform  of  Moving  Train.  —  Blitch  v.  Central 
R.  Co.,  76  Ga.  333;  Hickey  v.  Boston,  etc.,  R. 
Co.,  14  Allen  (Mass.)  429.  See  also  Ohio,  etc., 
R.  Co.  v.  Allender,  47  111.  App.  484. 

Where  Train  Is  Ready  to  be  Put  in  Motion.  — 
In  Torrey  v.  Boston,  etc.,  R.  Co.,  147  Mass. 
412,  it  was  held  that  where  a  passenger  sued 
for  an  injury  by  being  thrown  by  the  starting 
of  the  train  while  he  was  on  the  car  platform, 
it  was  proper  to  instruct  the  jury  "  that  if  he 
was  unnecessarily  or  improperly  there,  know- 
ing that  the  train  was  about  to  start,  and  was 
thrown  down  by  the  starting  of  the  engine  with 
no  unusual  or  unnecessary  jerk,"  he  could 
not  recover,  and  it  was  no  excuse  that  he  was 
on  the  platform  for  the  purpose  of  sending  a 
message  to  his  family. 

Where  a  train  stopped  on  a  trestle,  and  a 
passenger  went  on  the  car  platform  and  was 
thrown  to  the  ground  by  a  sudden  start  of  the 
train,  it  was  held  that  his  own  negligence  was 
the  proximate  cause  of  the  injury  and  would 
prevent  a  recovery.  Rockford,  etc.,  R.  Co.  v. 
Coultas,  67  111.  398. 

Standing  on  Platform  while  Cars  are  Being 
Coupled.  —  Also,  where,  in  consequence  of  the 
coupling  of  cars,  a  considerable  jolt  was 
caused,  so  that  a  child  two  years  and  eleven 
months  old,  standing  upon  the  platform  of  a 
car,  was  thrown  down  between  the  cars,  and 
in  attempting  to  rescue  it  the  mother  of  the 
child  was  injured,  it  was  held  that  the  acci- 
dent was  due  to  the  fact  that  the  child  was 
standing  where  it  should  not  have  been,  and 
that  no  recovery  could  be  had  against  the  rail- 
way company.  De  Mahy  v.  Morgan's  Louisi- 
ana R.,  etc.,  Co.,  45  La.  Ann.  1329,  58  Am.  & 
Eng.  R.  Cas.  448.  In  this  case  it  appeared  in 
evidence  that  the  conductor  had,  in  a  tone 


loud  enough  to  be  heard,  told  the  passengers 
to  keep  their  seats,  but  he  had  not  specially 
warned  them  not  to  go  upon  the  platform,  nor 
did  he  giv.e  them  notice  that  the  cars  were 
about  to  be  coupled. 

Standing  on  Platform  During  Switching.  — 
Where  a  passenger  in  a  caboose  sues  for  an  in- 
jury caused  by  being  jarred  from  the  platform 
while  cars  were  being  switched,  the  plaintiff's 
evidence  that  there  was  ample  seating  room  in 
the  caboose,  and  that  he  knew  certain  cars 
would  be  switched  and  a  jarring  necessarily 
produced  by  attaching  them,  that  there  was  no 
necessity  for  his  leaving  the  seat,  and  that  he 
would  not  have  been  injured  if  he  had  been 
sitting  down,  shows  contributory  negligence 
sufficient  to  warrant  sustaining  a  demurrer  to 
his  evidence.  Smotherman  v.  St.  Louis,  etc., 
R.  Co.,  29  Mo.  App.  265. 

Neglecting  to  Hold  Railing.  —  While  a  freight 
train  was  taking  in  wood  at  a  wood  station,  a 
passenger  went  to  the  rear  platform  of  the 
passenger  coach  attached  to  the  train  and 
stood  there  without  holding  to  anything  until 
the  train  started  with  such  a  jerk  as  to  throw 
him  off  violently  on  the  rails,  by  reason  of 
which  he  was  injured.  It  was  held  that  no  re- 
covery could  be  had  against  the  railroad  com- 
pany. Malcom  v.  Richmond,  etc.,  R.  Co., 
106  N.  Car.  63. 

Standing  on  Platform  in  Violation  of  Rules.  — 
A  regulation  forbidding  passengers  to  stand 
on  the  platform  of  a  car  while  the  train  is  in 
motion  being  reasonable  and  proper,  a  pass- 
enger who  is  injured  while  standing  on  the 
platform,  in  violation  of  such  regulation,  is 
guilty  of  contributory  negligence  and  cannot 
maintain  an  action  to  recover  damages  for 
such  injuries.  Alabama  G.  S.  R.  Co.  v. 
Hawk,  72  Ala.  112,  47  Am.  Rep.  403,  18  Am. 
&  Eng.  R.  Cas.  194.'  See  also  Zemp  v.  Wil- 
mington, etc.,  R.  Co.,  9  Rich.  L.  (S.  Car.)  84, 
64  Am.  Dec.  763. 

But  a  passenger  who  goes  upon  a  platform 
for  the  purpose  of  leaving  the  train,  and  who 
remains  there  only  long  enough  to  ascertain 
that  the  train  would  not  stop  again,  does  not 
violate  a  regulation  prohibiting  passengers 
from  traveling  upon  platforms.  Central  R., 
etc.,  Co.  v.  Miles,  88  Ala.  256,  41  Am.  &  Eng. 
R.  Cas.  149. 

Section  484  of  the  Civil  Code  of  California 
provides  that  every  railroad  corporation  must 
have  printed  and  conspicuously  posted  on  the 
inside  of  its  passenger  cars  its  rules  and  regu- 
lations regarding  fare  and  conduct  of  its  pass- 
engers, and  in  case  any  passenger  is  injured 
on  or  from  the  platform  of  a  car  or  on  any  bag- 
gage, wood,  gravel,  or  freight  car,  in  violation 
of  such  printed  regulations,  or  in  violation  of 
positive  verbal  instructions  or  injunctions 
given  to  such  passenger  in  person  by  any 
officer  of  the  train,  the  corporation  is  not  re- 
sponsible for  damages  for  such  injuries  unless 
it  has  failed  to  comply  with  the  provisions  of 
this  section.  Mitchell  v.  Southern  Pac.  R. 
Co.,  87  Cal.  62. 
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Where  There  Are  Unoccupied  Seats  within  Car.  —  Thus,  where  the  passenger,  at  the 
time  of  receiving  an  injury,  is  on  the  platform  of  a  running  car  when  there  is 
room  for  him  inside  the  car,  this  is  such  contributory  negligence  as  will  pre- 
vent a  recovery  for  the  injury.1 

Where  There  Are  No  Vacant  Seats  within  Car.  —  But  it  has  been  held  in  Neiv  York 
that  neither  by  statute  nor  independently  of  statute  would  a  passenger  be 
guilty  of  negligence  for  standing  on  the  platform  of  a  car  if  there  were  at  the 
time  no  vacant  seats  within  the  car.2    In  other  jurisdictions  it  has  been  decided 


After  being  Warned  and  Requested  to  Enter 
Car.  —  A  passenger  who  remains  on  the  plat- 
form cf  a  car  at  the  rear  end  of  a  freight  train, 
after  a  request  or  order  from  the  employees 
of  the  railroad  to  enter  the  car,  voluntarily 
occupies  a  place  of  danger  and  assumes  the 
risk  of  being  thrown  from  the  car  and  injured 
by  the  sudden  jerk  of  the  train  on  being  put  in 
motion.  Louisville,  etc.,  R.  Co.  v.  Bisch,  120 
Ind.  549.  See  also  Fisher  v.  West  Virginia, 
etc.,  R.  Co.,  39  W.  Va.  366,  58  Am.  &  Eng.  R. 
Cas.  337. 

It  is  the  duty  of  a  passenger  standing  on'the 
platform  of  a  steam  railroad  car  to  go  inside  the 
car  when  requested  to  do  so  by  a  person  hav- 
ing charge  of  the  train,  if  there  is  standing 
room  inside,  although  there  are  no  vacant 
seats.  Graville  v.  Manhattan  R.  Co.,  105  N. 
Y.  525,  59  Am.  Rep.  516,  34  Am.  &  Eng.  R. 
Cas.  375. 

By  Permission  of  Conductor.  —  In  Hickey  v. 
Boston,  etc.,  R.  Co.,  14  Allen  (Mass.)  433,  it 
was  held  that  if  a  passenger  voluntarily  takes 
a  position  on  the  platform  of  a  car  with  no  oc- 
casion therefor  or  inducement  thereto  caused 
by  the  managers  of  the  road,  except  a  bare 
license  by  noninterference  or  express  permis- 
sion of  the  conductor,  he  takes  the  special  risk 
of  that  position  upon  himself. 

But  in  Kentucky,  etc.,  Bridge  Co.  v.  Quin- 
kert,  2  Ind.  App.  244,  it  was  held  that  a  pass- 
enger who  was  told  by  an  employee  of  a  train 
to  remain  on  the  platform  of  the  car  until  a 
more  suitable  place  for  alighting  was  reached 
was  not  guilty  of  contributory  negligence  in 
failing  to  attempt  to  return  to  her  seat  when 
the  car  was  started,  if  the  danger  was  not  so 
obvious  that  a  reasonably  prudent  person 
would  not  have  obeyed  the  employee. 

The  plaintiff  was  riding  in  the  defendant's 
caboose,  and  was  asleep,  and  so  failed  to  get 
off  at  his  destination  when  the  station  was 
called.  After  the  station  had  been  passed, 
and  the  train  was  moving  too  fast  for  the  plain- 
tiff to  leave  it  safely,  the  conductor  told  him  if 
he  wanted  to  get  off  at  that  station  to  get  off 
quickly,  whereupon  he  placed  himself  upon 
the  steps,  in  readiness  to  get  off  if  the  train 
should  stop.  While  so  standing,  a  sudden 
jerk  in  taking  up  the  "slack"  of  the  train 
threw  him  to  the  ground,  and  he  was  in- 
jured. It  was  held  that  his  position  was  a 
dangerous  one,  voluntarily  taken,  and  that,  if 
there  was  negligence  on  the  part  of  the  de- 
fendant, still,  on  account  of  his  own  contribu- 
tory negligence,  the  plaintiff  could  not  recover. 
Lindsey  v.  Chicago,  etc.,  R.  Co.,  64  Iowa  407. 

Violation  of  Regulation  by  Permission  of  Con 
ductor.  —  Where  a  company  had  a  printed  reg- 
ulation in  accordance  with  Arew  York  Act  of 
1850,  c.   140,  §  40,  posted  inside  of  the  car. 


warning  passengers  not  to  ride  on  the  plat- 
form, the  mere  fact  that  a  conductor  did  not 
object  to  a  passenger  standing  on  the  platform 
when  there  was  sufficient  room  inside  was  held 
not  to  justify  the  presumption  that  the  com- 
pany thereby  waived  the  protection  given  by 
such  statute,  especially  where  the  notice  ex- 
pressly declared  that  the  company  would  claim 
the  benefit  of  the  act.  Higgins  v.  New  York, 
etc.,  R.  Co.,  2  Bosw.  (N.  Y.)  132. 

Custom  of  Standing  on  Platform  of  Trailer  of 
Cable  Train.  —  In  Muldoon  v.  Seattle  City  R. 
Co.,  7  Wash.  528,  38  Am.  St.  Rep.  901,  58  Am. 
&  Eng.  R.  Cas.  546,  it  was  held  that  it  is  not 
negligence/(V  se  for  a  passenger  to  stand  upon 
the  front  platform  of  the  trailer  of  a  cable 
train,  in  the  absence  of  any  rule  of  the  com- 
pany forbidding  it  and  where  it  is  customary 
for  passengers  to  occupy  that  position. 

Soldier  Stationed  on  Platform  to  Guard  Prisoners 
of  War.  —  In  Truex  v.  Erie  R.  Co.,  4  Lans.  (N. 
Y.)  199,  it  was  held  that  a  contract  of  trans- 
portation of  prisoners  of  war  contemplates  that 
they  may  be  properly  guarded  from  escape, 
and  that  therefore,  in  an  action  against  the  car- 
rier, by  a  soldier,  for  damages  for  injuries  re- 
ceived while  posted  as  a  guard  for  such  pur- 
pose on  the  outer  platform  of  the  car  carrying 
such  prisoners,  the  court  properly  refused  to 
instruct  the  jury  that  if  the  plaintiff  was  in- 
jured in  consequence  of  being  in  such  position 
by  order  of  his  superior  officer  he  could  not 
recover. 

1.  Where  There  Are  Unoccupied  Seats  within 
the  Car.  —  Memphis,  etc.,  R.  Co.  v.  Salinger, 
46  Ark.  528;  Kentucky,  etc.,  Bridge  Co.  v. 
Quinkert,  2  Ind.  App.  244.  See  also  Goodrich 
v.  Pennsylvania,  etc.,  Canal,  etc.,  Co.,  29  Hun 
(N.  Y.)  50. 

2.  Standing  on  Platform  —  No  Vacant  Seats  in 
Car  —  New  York  Rule.  —  In  New  York  it  has 
been  held  that  a  passenger  injured  by  a  col- 
lision is  not  guilty  of  contributory  negligence 
under  statute  or  independently  of  statute  by 
standing  on  the  platform  while  the  cars  are  in 
motion,  if  there  is  no  vacant  seat  within  the 
car  entered  by  the  passenger,  and  he  has 
neither  time  nor  opportunity  to  proceed  to 
other  cars  in  search  of  a  seat  without  exposure 
to  hazard  in  passing  from  platform  to  platform. 
In  this  case,  moreover,  it  was  held  to  be  im- 
material that  one  of  the  seats  in  the  car  was 
occupied  by  one  man  only,  and  that  another 
was  taken  up  with  parcels  belonging  to  pass- 
engers. Willis  v.  Long  Island  R.  Co.,  34  N.  Y. 
675.  See  also  Morris  v.  Eighth  Ave.  R.  Co.. 
68  Hun  (N.  Y.)  39. 

Also,  it  has  been  held  in  this  state  that  the 
fact  that  a  passenger,  failing  to  find  a  seat  and 
having  none  pointed  out  to  him  by  an  employee 
of  the  company,  takes  a  position  on  the  plat- 
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that  even  where  the  car  contains  no  vacant  seats,  a  passenger  will  be  guilty  of 
contributory  negligence  for  riding  on  the  platform,  in  the  absence  of  evidence 
showing  that  there  was  no  standing  room  in  the  car.1 


form  of  a  car  where  other  passengers  are  riding, 
and  without  any  objection  from  any  employee, 
and  is  thrown  from  the  car  by  a  sudden  lurch 
given  it  by  the  great  and  increased  speed  with 
which  the  train  is  run  when  turning  a  curve, 
does  not,  as  matter  of  law,  establish  contrib- 
utory negligence.  Werle  v.  Long  Island  R. 
Co.,  gS  N.  Y.  650,  21  Am.  &  Eng.  R.  Cas.  429. 
See  also  similar  decisions  in  Illinois.  North 
Chicago  St.  R.  Co.  v.  Cotton,  140  111.  486,  52 
Am.  &  Eng.  R.  Cas.  238. 

Standing  on  Step  Running  Along  the  Side  of 
Horse  Car.  —  The  plaintiff  stood  on  the  step 
running  along  the  entire  length  of  a  horse  car, 
and  the  driver  of  another  car  belonging  to  the 
defendant  drove  his  horses  against  the  plain- 
tiff, knocking  him  off  and  injuring  him.  It 
appeared  that  ail  the  seats  were  occupied  and 
the  rear  platform  was  crowded.  It  was  held 
that  in  standing  upon  the  step  the  plaintiff  was 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  but  it  was  properly  submitted  to  the 
jury  as  a  question  of  fact.  Bruno  v.  Brooklyn 
City  R.  Co.,  5  N.  Y.  Misc.  Rep.  (Brooklyn  City 
Ct.)  327. 

1.  Standing  on  Platform  "Where  There  Are  No 
Vacant  Seats  within  Car  —  Prevailing  Rule. — 

Goodwin  v.  Boston,  etc.,  R.  Co.,  84  Me.  203. 
It  has  been  held  that  the  fact  that  all  the  seats 
in  a  car  are  occupied  and  the  aisles  crowded  to 
such  an  extent  that  the  position  of  a  passenger 
standing  in  the  aisle  is  one  of  "  positive  dis- 
comfort to  himself  and  evident  annoyance  to 
others."  does  not  excuse  a  passenger  who  goes 
upon  the  platform  voluntarily  and  remains 
there  while  the  train  is  in  rapid  motion. 
Worthington  v.  Central  Vermont  R.  Co.,  64 
Vt.  107,  52  Am.  &  Eng.  R.  Cas.  384. 

A  passenger  who  was  unable,  on  account  of 
the  crowded  condition  of  the  cars,  to  obtain  a 
seat,  although  there  was  standing  room  inside, 
placed  himself  on  or  near  the  edge  of  the  out- 
side platform  and  rode  there  for  some  distance 
with  his  back  against  the  end  car  window, 
holding  on  by  a  little  iron  rail.  While  in  this 
position  a  jolt  occurred  by  which  he  was 
thrown  on  the  track  and  injured.  It  was  held 
that  the  plaintiff  was  guilty  of  such  contribu- 
tory negligence  as  to  defeat  a  recovery.  Cam- 
den, etc.,  R.  Co.  1.  Hoosey,  99  Pa.  St.  492,  44 
Am.  Rep.  120,  6  Am.  &  Eng.  R.  Cas.  454. 

Riding  on  the  platform  of  a  railway  car 
will  constitute  contributory  negligence  on  the 
part  of  the  passenger,  although  the  conductor 
took  his  ticket  on  the  platform  but  did  not  di- 
rect him  to  a  seat  nor  caution  him  against 
standing  on  the  platform,  and  although  he  did 
not  see  the  sign  on  the  car  door  forbidding 
passengers  to  stand  on  the  platform.  Good- 
win v.  Boston,  etc.,  R.  Co.  84  Me.  203. 

Boarding  Train  with  Knowledge  that  It  is 
Crowded.  —  A  person  boarding  a  train  with 
knowledge  that  it  is  crowded,  and  taking  his 
place  on  the  platform  of  a  car  without  com- 
plaint or  effort  to  obtain  a  seat  or  other  better 
accommodations,  cannot  assign  the  overcrowd- 
ing of  the  train  as  negligence  in  the  railroad 
company.    On  the  other  hand,  when  the  con- 


ductor sees  him  in  that  position  and  collects 
his  fare  without  objection,  the  company  cannot 
assign  such  position  as  negligence.  In  such 
case  the  passenger  is  bound  to  conduct  himself 
with  the  care  and  caution  which  his  position 
requires,  and  the  company  is  bound  to  guard 
him  from  danger  incident  to  the  position  aris- 
ing from  its  own  acts.  Olivier  v.  Louisville, 
etc.,  R.  Co.,  43  La.  Ann.  804,  47  Am.  &  Eng. 
R.  Cas.  576. 

Failure  of  Passenger  to  Seek  a  Seat  where  Part 
of  Crowd  Leaves  Crowded  Car. —  Upon  starling, 
the  train  upon  which  the  plaintiff  was  travel- 
ing was  so  crowded  that  he  was  compelled 
to  ride  on  the  car  steps.  Before  he  reached 
his  destination  a  considerable  number  of  the 
passengers  had  left  the  cars,  but  the  plaintiff 
continued  on  the  steps,  from  which  he  was 
thrown  by  a  jerk  of  the  train  and  injured.  It 
was  held  that  after  a  portion  of  the  passengers 
had  left  the  train  it  was  the  duty  of  the  plain- 
tiff to  go  inside,  or  at  least  to  see  whether 
there  was  room  for  him  inside.  Chicago,  etc., 
R.  Co.  v.  Carroll,  5  111.  App.  201. 

A  return  excursion  train  was  so  crowded 
and  overloaded  that  all  the  seats  and  standing 
room  in  the  coaches  were  occupied,  as  well  as 
the  platforms  of  the  cars  and  the  steps  to  the 
Same.  The  plaintiff  got  on  the  steps  of  the 
front  car  and  was  carried  to  the  next  station,, 
when  a  number  of  passengers  got  off.  It  did 
not  appear,  however,  that  the  plaintiff  might 
have  gotten  a  better  or  safer  position,  or  that 
he  received  any  notice  by  the  conductor  or  any 
one  else  that  he  might  find  room  in  some  other 
car,  and  so  he  continued  to  occupy  his  position 
on  the  platform  and  steps  until  he  arrived  at 
another  station,  when  he  was  pushed  off  the 
steps  by  the  crowd  of  other  passengers  and  in- 
jured. It  was  held  that  his  failure  at  the  first 
stop  of  the  train  to  try  a  safer  place  was  not 
such  negligence,  as  a  matter  of  law,  as  to  pre- 
clude a  recovery  by  him,  but  that  the  question' 
of  his  negligence  in  fact  was  properly  submit- 
ted to  the  jury.  Chicago,  etc.,  R.  Co.  w. 
Fisher,  141  111.  614.  The  court  in  this  case 
said:  "  In  view  of  the  fact  that  after  the  train 
left  Ashland  the  door  of  the  sleeper  was- 
opened  and  a  number  of  passengers,  includ- 
ing some  twenty-five  of  the  Tallula  excur- 
sionists, permitted  to  enter  it;  of  the  fact  that 
some  twenty  witnesses  testify  to  the  crowded 
condition  of  the  cars  in  respect  to  aisles  and 
platforms,  as  well  as  seats,  both  after  and  be- 
fore the  train  left  Tallula,  many  of  them  stat- 
ing that  there  was  no  perceptible  change  in 
that  regard  after  leaving  Tallula;  of  the  fact 
that  the  conductor  received  from  appellee  his 
ticket  for  railroad  fare,  making  no  objection 
and  giving  no  warning  on  account  of  the  place 
he  was  occupying,  and  that  appellee  had  no 
notice  from  the  conductor  or  any  employee 
on  the  train,  or  other  person,  that  he  might 
find  room  in  some  other  car;  of  the  fact  that 
the  train  stopped  at  Tallula  but  a  very  short 
space  of  time;  of  the  difficulty  and  danger,  if 
not  impossibility,  from  the  ciowded  condition 
of  the  train,  of  reaching  the  rear  cars,  and  of  the 
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Mere  Standing  on  Platform  Prima  Facie  Negligence.  —  It  has  been  held  that  for  a 
passenger  to  be  upon  the  platform  of  a  steam  car  in  motion  is,  as  a  general 
proposition,  prima  facie  negligence,  and  no  recovery  can  be  had  for  an  injury 
which  was  contributed  to  by  the  fact  of  his  being  in  that  position,  unless  his 
presence  there  is  shown  by  affirmative  proof  to  have  been  excused  by  the 
occasion.1 

Not  Negligence  Per  Se.  —  But  while  standing  on  the  platform  of  a  car  may 
be  prima  facie  evidence  of  negligence,  it  is  not  negligence  per  se,  but  is 
ordinarily  a  question  for  the  determination  of  the  jury.2 

ee.  Standing  Up  in  Car.  —  A  passenger  is  not  obliged,  as  a  matter  of  law,  to 
keep  the  seat  furnished  by  the  carrier  from  the  time  he  first  takes  it  until  the 
train  comes  to  a  final  stop  at  the  place  of  his  destination.3    Thus,  where  a 


uncertainty  of  finding  any  place  inside  any  of 
the  cars  if  reached,  we  are  of  opinion  that 
negligence  could  not  be  imputed  to  appellee 
as  a  matter  of  law,  and  that  the  trial  court  did 
not  err  in  submitting  to  the  jury  as  a  question 
of  fact  whether  or  not  appellee,  in  retaining 
his  position  on  the  platform  and  steps  of  the 
car  where  he  was,  under  the  circumstances  in 
which  he  was  placed,  was  in  the  exercise  of 
ordinary  care." 

1.  Mere  Standing  on  Platform  Prima  Facie  Neg- 
ligence.—  Worthington  v.  Central  Vermont  R. 
Co.,  64  Vt.  107,  52  Am.  &  Eng.  R.  Cas.  384; 
Hickey  v.  Boston,  etc.,  R.  Co.,  14  Allen 
(Mass.)  429.  See  also  Goodwin  v.  Boston,  etc., 
R.  Co.,  84  Me.  203. 

2.  Standing  on  Car  Platform  Not  Negligence 
Per  Se.  —  Chicago,  etc.,  R.  Co.  v.  Fisher,  141 
111.  614;  Gerstle  v.  Union  Pac.  R.  Co.,  23  Mo. 
App.  361;  Woods  v.  Southern  Pac.  Co.,  9  Utah 
146.  See  also  Zemp  v.  Wilmington,  etc.,  R. 
Co.,  9  Rich.  L.  (S.  Car.)  84,  64  Am.  Dec.  763. 

Where,  at  the  time  the  accident  occurred, 
the  plaintiff  was  standing  on  the  platform  of 
the  car,  and  his  testimony  shows  that  he  had 
gone  there  immediately  before  the  accident 
in  fear  that  some  disaster  would  occur  because 
of  the  speed  of  the  train,  and  that  he  intended 
to  jump  therefrom  to  the  sand,  but  that  the  car 
was  overturned  as  soon  as  he  reached  the  plat- 
form, it  is  a  question  for  the  jury  whether  the 
attempt  thus  made  was  an  unreasonable  or 
rash  act,  or  was  one  which  a  person  of  ordinary 
care  and  prudence  might  do  under  the  circum- 
stances. Mitchell  v.  Southern  Pac.  R.  Co.,  87 
Cal.  62. 

The  question  of  the  contributory  negligence 
of  a  passenger  in  getting  on  a  car  so  crowded 
that  he  had  to  stand  on  the  platform,  where  it 
did  not  appear  that  he  perceived  that  he  would 
have  to  stand  on  the  platform,  has  been  held 
to  be  a  question  for  the  jury.  Merwin  v.  Man- 
hattan R.  Co.,  48  Hun  (N.  Y.)  608. 

3.  Passenger  Not  Obliged,  as  Matter  of  Law,  to 
Keep  Seat  in  Car.  —  Barden  v.  Boston,  etc.,  R. 
Co.,  121  Mass.  426. 

Standing  Near  Door.  —  It  has  been  held,  where 
a  passenger  on  a  railway  car,  while  the  train 
was  stopped,  was  standing  by  the  door  of 
the  car,  the  door  shutter  being  open,  with  his 
hand  resting  on  the  door  frame  against  which 
the  shutter  closed,  and  while  in  this  position  the 
brakeman  closed  the  door,  thereby  injuring 
the  passenger's  little  finger,  that  the  evidence 
showed  negligence  on  the  part  of  the  passen- 
ger, it  not  appearing  that  the  brakeman  might 


have  seen  the  hand  of  the  plaintiff.  Texas, 
etc.,  R.  Co.  v.  Overall,  82  Tex.  247.  See  also 
Richardson  v.  Metropolitan  R.  Co..  37  L.  J.  C. 
P.  300. 

Where  a  passenger,  although  without  neces- 
sity for  so  doing,  leans  against  a  carriage  door, 
which  flies  open  and  causes  him  to  fall  out  and 
sustain  injuries,  it  has  been  held  that  the  evi- 
dence is  to  be  submitted  to  the  jury.  Gee  v. 
Metropolitan  R.  Co.,  L.  R.  8  Q.  B.  161.  Com- 
pare Warburton  v.  Midland  R.  Co.,  21  L.  T.  N. 
S.  835. 

Presumption  as  to  Knowledge  of  Danger  of 
Standing  Near  Door.  —  But  in  Thompson  v.  Dun- 
can, 76  Ala.  334,  it  was  held  that  if  there  be 
any  danger  in  standing  near  an  open  side  door 
of  a  car  when  the  train  is  starting  or  in  mo- 
tion, it  is  not  an  unreasonable  presumption 
that  persons  of  ordinary  prudence  are  aware  of 
it,  and  when  a  person  so  standing  is  thrown 
from  the  car  by  the  shock  attendant  on  its 
coupling  with  the  train  and  is  thereby  injured, 
he  cannot  complain  that  he  was  not  notified  of 
his  danger  nor  warned  of  the  coming  shock. 

Standing  Up  in  Freight  Train.- — Discomforts 
and  dangers  are  more  incident  to  travel  on 
freight  than  on  passenger  trains,  and  hence  it 
has  been  held  that  a  passenger  on  the  former 
is  called  upon  to  exercise  a  higher  degree  of 
care  than  on  the  latter.  Thus,  where  a  pass- 
enger on  a  freight  train  could  have  known, 
by  the  exercise  of  ordinary  care,  that  the  train 
had  stopped  to  do  switching,  and  that  a  part 
of  the  train  was  likely  to  be  backed  against 
the  part  to  which  the  caboose  was  attached, 
which  would  probably  produce  concussion 
in  the  caboose,  and  he,  without  thinking  of 
these  things,  left  his  seat  and  stood  up  in  the 
car  and  was  thrown  down  and  injured  by  the 
backing  of  the  train,  when  he  would  not  have 
been  injured  had  he  kept  his  seat  or  resumed  it 
before  the  car  struck,  it  was  held  that  he  was 
guilty  of  such  contributory  negligence  as 
would  bar  his  recovery.  Harris  v.  Hannibal, 
etc.,  R.  Co.,  89  Mo.  233,  58  Am.  Rep.  ill,  27 
Am.  &  Eng.  R.  Cas.  216. 

But  where  a  freight  train  had  stopped,  and 
by  reason  of  heavy  jolts  and  jars  a  passenger 
who  was  standing  up  in  the  car  for  the  purpose 
of  picking  up  an  overcoat  for  a  friend,  was 
thrown  down  and  his  thigh  bone  broken,  and 
there  was  some  evidence  tending  to  show  that 
the  locomotive  was  overloaded  and  that  the 
train  was  carelessly  managed,  it  was  held 
error  to  instruct  the  jury  that  the  plaintiff  was 
guilty  of  contributory  negligence.  Wallace  v. 
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passenger  left  his  seat  in  a  car  to  pick  up  a  package  belonging  to  him,  and  was 
thrown  down  and  injured,  it  was  held  that  he  was  not  guilty  of  contributory 
negligence.1 

Failure  to  Take  Seat  before  Starting  of  Train.  —  But  it  has  been  held  that  if  a  rail- 
way train  stops  a  reasonable  time  at  the  depot  to  allow  passengers  to  enter  the 
cars  and  a  reasonable  time  thereafter  for  them  to  be  seated,  a  passenger  who 
fails  to  sit  down  and  is  thrown  down  and  injured  by  the  starting  of  the  train 
after  the  usual  signal  is  sounded  is  guilty  of  contributory  negligence.2  A 
different  rule  has  been  declared  where  the  passenger  enters  a  car  and  finds  no 
seats  vacant,  and  is  injured  while  looking  about  for  a  seat.3 

Leaving  Seat  upon  Approaching  Destination.  —  There  is  Conflict  in  the  decisions  as 
to  the  existence  of  contributory  negligence  where  a  passenger  receives  an 
injury  upon  leaving  his  seat  in  nearing  his  destination  and  preparatory  to  leav- 
ing the  train.  In  New  York  it  has  been  held  not  to  be  contributory  negli- 
gence for  a  passenger  to  leave  his  seat  as  the  train  is  approaching  his  station, 
with  a  view  of  hastening  his  departure,  though  it  is  probable  that  if  he  had 
retained  his  seat  he  would  not  have  been  injured.4  But  in  Pennsylvania  such 
act  on  the  part  of  the  passenger  has  been  held  to  constitute  contributory  negli- 
gence.5 The  better  doctrine  seems  to  be,  however,  that  the  question  whether 
a  passenger  is  wanting  in  reasonable  care  in  leaving  his  seat  after  the  approach 
of  the  train  to  the  station  at  which  he  is  to  alight  is  announced,  and  the  car 
has  actually  entered  the  station,  is  a  question  of  fact  for  the  jury.6 

ff.  Passing  from  One  Car  to  Another.  —  For  a  passenger  to  pass  from  one  car 
of  a  moving  train  to  another  may  or  may  not  be  negligence  according  to  the 
facts  and  circumstances  of  the  case.7 

By  Direction  of  Carrier.  —  If  the  passenger  acts  under  the  direction  of  the  con- 
ductor or  other  servant  of  the  carrier,  it  may  be  stated,  as  a  general  rule,  that 
he  is  not  guilty  of  contributory  negligence,  on  the  ground  that  the  carrier's 
agent  and  servant  is  presumably  familiar  with  the  operation  of  the  cars  and  has 
reasonable  knowledge  of  what  is  required  for  the  safety  and  protection  of  pass- 
engers.8   But  even  in  this  case  the  question  is  one  ordinarily  for  the  jury,  to 


Western  North  Carolina  R.  Co.,  101  N.  Car. 
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1.  Condy  v.  St.  Louis,  etc.,  R.  Co.,  13  Mo. 
App.  587,  85  Mo.  79. 

2.  General  Rule  as  to  Failure  to  Take  Seat  be- 
fore Starting  of  Train.  —  International,  etc.,  R. 
Co.  v.  Copeland,  60  Tex.  325. 

3.  Standing  in  Crowded  Car. —  Pollard  v.  New 
York,  etc.,  R.  Co.,  7  Bosw.  (N.  Y.)  437. 

4.  Leaving  Seat  upon  Approaching  Destination 

—  New  York  Rule.  —  Wylde  v.  Northern  R.  Co., 
14  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  213. 

A  passenger  in  a  railroad  car,  in  obedience  to 
a  trainman's  call  to  "  change  cars,"  and  after 
the  car,  on  arriving  at  a  station,  had  so  nearly 
stopped  that  it  appeared  to  persons  of  ordinary 
intelligence  and  observation  to  have  fully 
stopped,  rose  and  walked  towards  the  exit. 
He  was  thrown  down  and  injured  by  a  sudden 
jerk  of  the  car.  It  was  held  that  he  was  not 
chargeable  with  contributive  negligence,  and 
might  recover  damages  for  injuries  received. 
Bartholomew  v.  New  York  Cent.,  etc.,  R.  Co., 
102  N.  Y.  716,  27  Am.  &  Eng.  R.  Cas.  154. 

5.  Leaving  Seat  upon  Approaching  Destination 

—  Pennsylvania.  —  Dunn  v.  Pennsylvania  R. 
Co.,  20  Phila.  (Pa.)  258. 

6.  Leaving  Seat  upon  Approaching  Destination 

—  Prevailing  Rule.  —  New  Jersey  R.  Co.  v.  Pol- 
lard, 22  Wall.  (U.  S.)  341;  Morgan  v.  South- 
ern Pac.  R.  Co.,  95  Cal.  501;  Barden  v.  Bos- 


ton, etc.,  R.  Co.,  I2i  Mass.  426;  Treat  v. 
Boston,  etc.,  R.  Corp.,  131  Mass.  371,  3  Am.  & 
Eng.  R.  Cas.  423. 

7.  Rule  Stated  as  to  Passenger  Passing  from 
One  Car  to  Another.  —  Cleveland,  etc.,  R.  Co.  v. 
Manson,  30  Ohio  St.  451. 

Going  from  Car  to  Engine. —  In  McDaniel  v. 
Highland  Ave.,  etc.,  R.  Co.,  90  Ala.  64,  it  was 
held  that  a  passenger  who  goes  from  a  coach  to 
the  engine  of  a  rapidly  moving  train,  for  the 
purpose  of  getting  water,  is  guilty  of  contribu- 
tory negligence  which  bars  a  recovery  of  dam- 
ages on  accounl  of  personal  injuries  sustained 
by  falling  between  the  engine  and  the  coach 
on  his  return,  although  his  fall  may  have  been 
caused  by  a  defective  brake  which  he  caught 
hold  of,  or  by  the  negligence  of  the  engineer  in 
applying  the  air  brake  suddenly.  The  court 
said  in  this  case:  "  To  say  nothing  of  his  going 
to  the  engine,  where  neither  necessity  nor  duty 
called  him,  in  attempting  to  return  to  the  coach 
while  the  train  was  in  rapid  motion  on  a  sharp 
curve,  he  negligently,  it  may  be  said  reck- 
lessly, exposed  himself  to  an  obvious  danger, 
and  in  consequence  was  injured." 

8.  Passing  from  One  Car  to  Another  by  Con- 
ductor's Direction.  —  Hannibal,  etc.,  R.  Co.  v. 
Martin,  in  111.  219;  Louisville,  etc.,  R.  Co.  v. 
Kelly,  92  Ind.  371,  47  Am.  Rep.  149;  Davis 
v.  Louisville,  etc.,  R.  Co.,  69  Miss.  136;  Lent 
v.  New  York  Cent.,  etc.,  R.  Co.,  120  N.  Y.  467. 
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be  determined  from  all  the  circumstances  of  the  case.1 

gg.  With  Part  of  Person  Projecting  from  Window.  —  It  Is  the  Prevailing  Rule  that  it 
is  negligence  per  se  and  as  a  matter  of  law  for  a  passenger  on  a  steam  railway- 
voluntarily  or  inadvertently  to  protrude  his  arm,  hand,  elbow,  or  any  other 
part  of  the  body,  through  the  window  of  a  moving  car  beyond  the  outer  edge, 
of  the  window  or  outer  surface  of  the  car,  and  that  no  recovery  can  be  had  for 
any  injury  which  but  for  such  negligence  would  not  have  been  sustained.* 


Suggestion  of  Conductor  Construed  Not  to  Be 
Command  or  Direction.  —  Where  a  passenger, 
through  his  own  fault,  took  an  express  train 
instead  of  a  local  train  as  he  intended,  and 
after  the  train  started  was  told  by  the  con- 
ductor, "  You  will  have  to  ride  as  far  as  C. 
Junction;  take  the  two  rear  cars,  and  come 
back  [at  a  later  hour],"  and  he  immediately 
started  for  those  cars,  and  in  going  from  one 
to  the  other  while  the  train  was  in  rapid  mo- 
tion was  thrown  from  the  platform  by  a  lurch 
of  the  train  and  collision  with  another  pass- 
enger, and  was  injured,  it  was  held  that  the 
remark  of  the  conductor  was  not  a  command 
or  direction  that  the  plaintiff  should  go  from 
the  car  he  was  in  to  the  rear  car,  and  that  the 
passenger,  acting  merely  for  his  own  con- 
venience, took  upon  himself  the  risk  arising 
from  such  conduct.  Stewart  v.  Boston,  etc., 
R.  Co.,  146  Mass.  605^ 

1.  Hannibal,  etc.,  R.  Co.  v.  Martin,  111  111. 
219;  Davis  v.  Louisville,  etc:,  R.  Co.,  69  Miss. 
136;  Mclntyre  v.  New  York  Cent.  R.  Co.,  37 
N.  Y.  287;  Lent  v.  New  York  Cent.,  etc.,  R. 
Co.,  120  N.  Y.  467;  Cleveland,  etc.,  R.  Co.  v. 
Manson,  30  Ohio  St.  451. 

Thus,  it  has  been  held  not  to  be  contributory 
negligence  per  se  for  a  man  accustomed  to  rail- 
way travel  to  attempt  to  pass  from  a  passen- 
ger coach  to  the  baggage  car  while  the  train 
is  moving  three  or  four  miles  an  hour,  if,  after 
the  signal  for  a  station  has  been  given,  the 
conductor  tells  him  that  the  train  will  not  have 
time  to  stop,  and  directs  him  to  hasten  to  the 
baggage  car  in  order  to  get  certain  goods  pre- 
paratory to  getting  off.  Davis  v.  Louisville, 
etc.,  R.  Co.,  69  Miss.  136. 

Stepping  on  Part  of  Motive  Machinery.  —  A 
woman  who  was  lame  entered  the  train,  as  it 
stopped  at  a  station,  by  the  front  platform  of 
the  rear  car,  and  perceiving  that  car  to  be  full, 
proceeded  to  get  into  the  car  next  forward. 
The  platforms  were  about  six  inches  apart,  and 
the  intervening  buffers,  the  tops  of  which  were 
nearly  level  with  the  platforms,  were  in  con- 
tact as  the  train  stood  still.  The  train,  upon 
which  she  had  often  traveled,  made  a  shorter 
stop  than  usual  at  that  platform  and  started 
with  a  jerk  just  as,  without  looking  down,  she 
was  about  to  step  from  one  car  to  the  other. 
She  stepped  upon  the  buffers  as  they  separated 
with  the  movement  of  the  train,  and  her  foot 
slipped  between  them  and  was  injured.  It  was 
held  that  as  a  matter  of  common  knowledge 
and  experience  the  placing  by  the  plaintiff  of 
her  foot  on  a  part  of  the  motive  machinery 
of  the  train  in  making  her  passage  from  one 
car  to  the  other,  without  looking  to  see  where 
she  was  stepping,  and  without  the  slightest 
necessity  for  so  doing,  was,  as  a  matter  of  law, 
an  act  wanting  in  due  care.  Snowdcn  v.  Bos- 
ton, etc.,  R.  Co.,  151  Mass.  220. 


2.  Riding  with  Part  of  Person  Projecting  from 
Window  —  Prevailing  Rule.  —  Georgia  Pac.  R. 
Co.  v.  Underwood,  90  Ala.  49;  Indianapolis, 
etc.,  R.  Co.  v.  Rutherford,  29  Ind.  82;  Favre 
v.  Louisville,  etc.,  R.  Co.,  91  Ky.  541;  Louis- 
ville, etc.,  R.  Co.  v.  Sickings,  5  Bush  (Ky.)  r, 
96  Am.  Dec.  320;  Pittsburg,  etc.,  R.  Co.  v. 
Andrews,  39  Md.  329,  17  Am.  Rep.  568;  Pitts- 
burg, etc.,  R.  Co.  v.  McClurg,  56  Pa.  St.  294 
{overruling  New  Jersey  R.  Co.  v.  Kennard,  21 
Pa.  St.  203);  Richmond,  etc.,  R.  Co.  v.  Scott, 
88  Va.  958;  Dun  v.  Seaboard,  etc.,  R.  Co.,  78 
Va.  645,  49  Am.  Rep.  388;  Carrico  v.  West 
Virginia  Cent.,  etc.,  R.  Co.,  35  W.  Va.  389.  See 
also  Laing  v.  Colder,  8  Pa.  St.  479,  49  Am. 
Dec.  533. 

Thus  if,  in  an  action  brought  by  a  passenger 
against  a  railroad  company  to  recover  dam- 
ages for  a  personal  injury  from  the  swinging 
of  an  unfastened  door  of  another  car  standing 
upon  the  track  parallel  to  that  over  which  he 
is  riding,  it  appears  from  the  plaintiff's  own 
testimony  that  his  elbow  extended  through  the 
open  window  beyond  the  place  where  the  sash 
would  have  been  if  the  window  had  been  shut, 
it  is  the  duty  of  the  court  to  rule  that  this  is 
such  carelessness  as  will  prevent  a  recovery  of 
damages  by  him  and  to  withdraw  the  case 
from  the  jury.  Todd  v.  Old  Colony,  etc.,  R. 
Co.,  7  Allen  (Mass.)  207,  83  Am.  Dec.  679. 

Also,  if  an  injury  results  from  the  arm  of  a 
passenger,  placed  by  him  several  inches  out- 
side the  car  window,  coming  in  contact  with 
the  structure  of  a  water  tank,  the  carrier  is  not 
liable.  Indianapolis,  etc.,  R.  Co.  v.  Ruther- 
ford, 29  Ind.  82. 

Also,  where  a  passenger,  while  sitting  with 
his  arm  protruding  outside  of  an  open  window 
of  a  car  in  swift  motion,  was  struck  on  the 
elbow  by  a  woodpile  near  the  track  and  was 
injured,  it  was  held  that  the  protrusion  of  the 
arm  through  the  window  was  such  contribu- 
tory negligence  as  to  bar  a  recovery,  however 
incautious  the  carrier  might  have  been  in 
guarding  against  such  an  accident.  Dun  v. 
Seaboard,  etc.,  R.  Co.,  78  Va.  645,  49  Am.  Rep. 
388,  16  Am.  &  Eng.  R.  Cas.  363. 

Protrusion  of  Arm  from  Window  of  Street  Car.  — 
It  has  been  said  that  to  expose  the  elbow  to 
some  extent  from  the  window  of  a  street  car  is 
not  always  and  under  all  circumstances  negli- 
gence. As  to  this  each  case  must  stand  upon 
its  own  facts,  and  what  is  or  is  not  ordinary 
prudence  as  to  the  position  which  one  shall 
assume  when  sitting  at  the  open  window  of  a 
street  car  running  upon  rails  and  drawn  by 
horses  under  the  charge  of  a  driver  is  not  to 
be  determined  bv  any  arbitrary  rule.  Miller 
v.  St.  Louis  R.  Co.,  5  Mo.  App.  471.  The 
court  in  this  case  said:  "  It  does  not  neces- 
sarily follow,  however,  that  because  the  ex- 
posure of  the  person  from  the  window  of  an 
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But  According  to  Some  of  the  Authorities  the  question  as  to  whether  or  not  a  pass- 
enger  is  guilty  of  contributory  negligence  when  riding  in  this  manner,  and 
receiving  an  injur}-  by  reason  of  that  fact,  is  for  the  determination  of  the  jury 
under  all  the  circumstances  of  the  case.1 


ordinary  railroad  carriage  moved  by  steam  is 
negligence,  that  the  same  exposure  from  the 
window  of  a  street  car  is  so.  The  motive 
power  is  much  more  under  control  in  one  case 
than  the  other,  whether  we  speak  of  the  car- 
riage in  which  the  passenger  is  or  of  anything 
likely  to  approach  it  from  a  parallel  track,  and 
the  speed  is  less." 

The  plaintiff,  while  riding  in  one  of  the  de- 
fendant company's  street  cars,  rested  his  arms 
on  the  sill  of  the  open  window,  out  of  which 
his  elbow  thus  projected  a  few  inches.  An- 
other car  of  the  company,  coming  down  the 
adjoining  track,  as  it  passed  by  struck  the 
plaintiff's  arm  and  broke  it,  the  intervening 
space  between  the  two  cars  at  that  particular 
point  of  the  road  being  so  narrow  as  to  cause 
the  accident.  It  was  held  that  the  passenger 
did  not  fail  to  exercise  ordinary  care  in  thus 
projecting  his  arm  from  the  window,  and  con- 
sequently was  not  guilty  of  contributory  neg- 
ligence. Summers  v.  Crescent  City  R.  Co.,  34 
La.  Ann.  139,  44  Am.  Rep.  419. 

Cause  of  Protrusion  of  Arm  from  Window  Ques- 
tion for  the  Jury.  —  Where,  in  an  action  against 
a  railroad  company  to  recover  damages  for  an 
injured  arm,  there  is  a  conflict  of  testimony  as 
to  how  the  plaintiff's  arm  came  to  be  exposed, 
whether  as  stated  by  him  or  by  the  witnesses 
for  the  defense,  this  is  a  question  of  fact  to  be 
determined  exclusively  by  the  jury.  Pitts- 
burg, etc.,  R.  Co.  v.  Andrews,  39  Md.  329, 
17  Am.  Rep.  568. 

Arm  of  Passenger  Resting  on  Sill  of  Window 
without  Projecting  Beyond.  —  A  passenger  who 
rests  his  elbow  on  the  sill  of  an  open  window 
in  a  car,  but  without  protruding  it  beyond  the 
car,  and  whose  arm  is  then  thrown  by  the 
force  of  a  collision  outside  of  the  car  and 
is  injured,  does  not  contribute  to  the  cause  of 
the  injury  by  his  own  negligence.  Farlow  v. 
Kelly,  108  U.  S.  288;  Winters  v.  Hannibal,  etc., 
R.  Co.,  39  Mo.  468.  See  also  Carrico  v.  West 
Virginia  Cent.,  etc.,  R.  Co.,  35  W.  Va.  399,  52 
Am.  &  Eng.  R.  Cas.  393. 

The  plaintiff,  a  passenger  on  one  of  the  de- 
fendant's trains,  while  sitting  by  an  open  win- 
dow with  his  arm  resting  upon  the  sill  so  that 
the  window  could  have  been  closed  without 
touching  his  arm,  was  struck  on  the  arm  and 
injured,  as  the  evidence  tended  to  show,  by  a 
swinging  door  on  a  passing  freight  train.  No 
explanation  of  the  accident  was  given  by  the 
defendant.  It  was  held  that  the  want'  of 
proper  care  on  the  defendant's  part  was  to  be 
presumed,  and  the  recovery  by  the  plaintiff 
was  proper.  Breen  v.  New  York  Cent.,  etc., 
R.  Co.,  109  N.  Y.  297,  4  Am.  St.  Rep.  450. 

Falling  of  Sash  on  Arm  Resting  on  Window  Sill. 
—  It  has  been  held  not  to  be  contributory  neg- 
ligence for  a  passenger,  on  entering  a  railroad 
car  while  it  is  running  over  a  rough  roadbed, 
to  rest  his  arm  in  a  window  already  open,  to 
steady  himself,  without  first  examining  the 
window  to  see  if  it  is  secure  against  falling  on 
account  of  the  jolting  of  the  train.  Gulf,  etc.,  R. 
Co.  v.  Killebrew,  (Tex.  1892)  20  S.  W.  Rep.  182. 


Rut  in  Voorhees  v.  Kings  County  El.  R.  Co.,. 
3  N.  Y.  Misc.  Rep.  (Brooklyn  City  Ct.)  18,  it 
was  held  in  an  action  against  an  elevated 
street  railroad  company  for  injuries  caused  by 
a  window  of  a  car  falling  on  the  plaintiff's 
finger  while  he  was  a  passenger,  that  he  could 
not  recover  in  the  absence  of  proof  that  the  win- 
dow was  raised  to  the  proper  height  to  be  held 
by  the  catch,  and  if  in  proper  order  at  the  time 
he  placed  his  hand  in  the  window,  that  the 
catch  was  defective. 

1.  Rule  in  a  Few  Jurisdictions.  —  Spencer  v. 
Milwaukee,  etc.,  R.  Co.,  17  Wis.  487,  84  Am. 
Dec.  758.  In  this  case  the  court  said:  "  When 
we  consider  the  manner  in  which  railroad  cars 
are  usually  constructed,  with  the  windows  so 
that  they  can  be  opened,  and  arranged  at  a 
sufficient  height  from  the  seat  so  that  passen- 
gers will  almost  unconsciously  place  their 
arms  upon  the  sill  for  support,  there  being  no 
bars  or  slats  before  the  window  to  prevent 
their  doing  so,  then  to  say  that  if  a  passenger's 
arm  extends  the  slightest  degree  beyond  the 
outside  surface  he  is  wanting  in  proper  care 
and  attention,  and  that,  if  an  injury  happens, 
he  cannot  recover  because  his  conduct  must 
have  necessarily  contributed  to  the  result,  ap- 
pears to  us  to  be  laying  down  a  very  arbitrary 
and  unreasonable  rule  of  law.  It  is  probably 
the  habit  of  every  person  while  riding  in  the 
cars  to  rest  the  arm  upon  the  base  of  the  win- 
dow. If  the  window  is  open,  it  is  liable  to  ex- 
tend slightly  outside.  This,  we  suppose,  is  a 
common  habit.  There  is  always  more  or  less 
space  between  the  outside  of  the  car  and  any 
structure  erected  by  the  side  of  the  track,  and 
must  necessarily  be  so,  to  accommodate  the 
motion  of  the  car.  Passengers  know  this,  and 
regulate  their  conduct  accordingly.  They  do 
not  suppose  that  the  agents  and  managers  of 
the  road  suffer  obstacles  to  be  so  placed  as 
barely  to  miss  the  car  while  passing.  And  it 
seems  to  us  almost  absurd  to  hold  that,  in 
every  case  and  under  all  circumstances,  if  the 
party  injured  had  his  arm  the  smallest  frac- 
tion of  an  inch  beyond  the  outside  surface,  he 
was  wanting  in  ordinary  care  and  prudence." 

Illinois.  —  The  same  rule  has  been  adopted 
by  a  decision  in  Illinois.  Chicago,  etc.,  R. 
Co.  v.  Pondrom,  51  111.  333,  2  Am.  Rep.  306. 
But  the  conclusion  in  that  case  was  rested  on 
the  doctrine  of  comparative  negligence,  a  doc- 
trine which  is  not  supported  by  the  weight  of 
authority  in  this  country  and  is  now  not  recog- 
nized in  Illinois.  See  the  title  Comparative 
Negligence. 

South  Carolina.  —  In  South  Carolina  it  was 
held  not  to  be  error  for  the  court  to  refuse  to 
charge  the  jury  that  if  a  passenger  was  riding 
in  the  car  with  his  elbow  projecting  out  of  the 
window,  then  he  was  prima  facie  guilty  of  con- 
tributory negligence.  But  the  ruling  of  the 
court  in  this  case  proceeded,  it  seems,  from  a 
construction  of  the  constitution  of  that  state, 
under  which,  and  not  from  a  consideration  of 
the  general  principles  of  law,  the  court  felt 
compelled  to  submit  the  whole  question  of  con- 
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(d)  Conduct  At  or  Near  stations.  — •  It  is  the  duty  of  a  passenger  to  occupy  the 
premises  provided  for  his  use  while  waiting  for  trains  in  going  to  and  from  the 
carrier's  depot,  offices,  platforms,  and  trains,  and  to  use  the  ways  and  means 
provided  for  that  purpose.1 


tributory  negligence  to  the  jury.  Quinn  v. 
South  Carolina  R.  Co.,  29  S.  Car.  381. 

1.  Rule  Stated  as  to  Passenger's  Duty  At  or  Near 
Station.  —  Little  Rock,  etc.,  R.  Co.  v.  Cave- 
nesse,  48  Ark.  106. 

Failure  to  Leave  Passenger  Platform  to  Board 
Train  Elsewhere. —  Where  a  passenger  who  was 
a  stranger,  on  coming  out  of  the  passenger 
depot,  where  he  had  bought  his  ticket,  to  the 
platform,  which  was  joined  to  and  on  the  same 
level  with  the  platform  to  a  freight  station 
situated  at  some  distance  from  the  passenger 
station,  saw  a  train  of  cars  with  an  engine  at- 
tached, headed  in  his  direction,  standing  on  the 
track  some  distance  away,  it  was  held  that  he 
had  a  right  to  suppose  that  the  train  would  be 
brought  to  the  passenger  station  and  then 
stopped  to  take  on  passengers,  and  that  his 
waiting  in  the  passenger  station  for  the  train 
to  come  up  and  stop  was  not  negligence  con- 
tributing to  an  injury  received  in  the  dark  by 
falling  over  a  box  on  his  way  to  the  freight 
platform,  while  he  was  proceeding  to  take  the 
train  at  the  place  where  it  stood  as  soon  as  he 
was  notified  by  the  ticket  agent  that  the  train 
would  start  from  there;  nor  was  his  running 
while  so  proceeding,  instead  of  walking,  con- 
tributory negligence,  as  a  matter  of  law. 
Maclennan  v.  Long  Island  R.  Co.,  52  N.  Y. 
Super.  Ct.  22,  107  N.  Y.  623. 

Passing  between  Freight  Cars  Ready  to  be  Put 
in  Motion.  —  It  has  been  held  that  where  a  per- 
son of  mature  years  knew  a  freight  train  was 
standing,  ready  to  move,  between  himself  and 
a  passenger  train,  and  that  his  passing  in  the 
night-time  between  two  of  the  cars  might  not 
be  seen  by  those  managing  the  train,  and  he 
gave  no  notice  of  his  intention  so  to  pass,  and 
was  injured  in  such  attempt,  he  was  guilty  of 
such  negligence  as  to  defeat  a  recovery.  Chi- 
cago, etc.,  R.  Co.  v.  Dewey,  26  111.  255,  79  Am. 
Dec.  374. 

Passing  under  Train.  —  In  the  same  way, 
where  the  plaintiff  in  assisting  a  passenger  to 
a  train  on  the  defendant's  road,  in  the  night- 
time, attempted  to  pass  under  one  of  a  train  of 
freight  cars  standing  across  the  road,  to  which 
an  engine  was  attached,  and  while  under  the 
car  was  injured  by  the  starting  of  the  train,  it 
has  been  held  that  he  was  guilty  of  contribu- 
tory negligence  precluding  a  recovery.  Smith 
v.  Chicago,  etc.,  R.  Co.,  55  Iowa  33. 

Falling  into  Cattle  Guard  in  Going  to  Train.  — 
About  half-past  nine  o'clock,  on  a  dark,  rainy, 
and  snowy  night,  the  plaintiff  went  to  the  de- 
fendant's depot  at  a  village  for  the  purpose  of 
taking  the  caboose  car  at  the  rear  end  of  the 
defendant's  freight  train  for  his  place  of  resi- 
dence. The  train  stopped  with  the  caboose 
car  several  rods  north  of  the  depot  platform, 
and  two  car  lengths  north  of  a  cattle  guard 
which  was  constructed  across  both  tracks  of 
the  road  and  between  them,  and  was  partly 
uncovered.  The  plaintiff  asked  the  night 
watchman  whether  he  would  have  to  walk 
thus  far  back  to  get  on  the  caboose,  and  was 
answered  affirmatively;  and  while  on  his  way 


to  the  caboose  he  met  the  conductor  with  a  lan- 
tern accompanying  female  passengers  from 
the  caboose;  nothing  was  said  to  him  by  the 
conductor,  and  before  the  plaintiff  reached  the 
caboose  he  fell  into  the  open  cattle  guard  and 
was  injured.  He  had  been  in  the  habit  of 
taking  this  train  with  the  caboose  standing 
north  of  the  platform,  but  had  never  taken  it 
with  the  caboose  standing  north  of  the  cattle 
guard;  and  he  had  never  noticed  the  situation 
and  condition  of  the  cattle  guard,  nor  did  he 
know  before  the  accident  that  the  caboose 
stood  north  of  it.  It  was  held  that  these  facts 
warranted  the  jury  in  finding  the  plaintiff 
free  from  contributory  negligence.  Hartwig  v. 
Chicago,  etc.,  R.  Co.,  49  Wis.  358. 

Care  Required  in  Leaving  Platform.  —  In 
Texas,  etc.,  R.  Co.  v.  Brown,  78  Tex.  401,  it 
was  held  proper  to  give  the  following  instruc- 
tion: "  If  you  believe  that  the  approaches  to 
said  platform  were  so  negligently  constructed 
and  lighted  as  that  plaintiff  could  not  see  the 
danger  of  such  approach,  and  that  the  place 
where  he  left  the  platform  was  one  where  a 
person  would  naturally  get  off,  and  he,  in  the 
exercise  of  prudence,  attempted  to  leave  the 
platform,  and  was  injured  thereby,  without 
fault  on  his  part,  plaintiff  would  be  entitled  to 
recover." 

Stepping  Off  Platform  into  Cattle  Guard.  —  In 

an  action  against  a  railroad  corporation  for  a 
personal  injury  it  appeared  that  the  plaintiff, 
who  was  a  passenger  on  the  defendant's  cars, 
alighted  from  the  cars  at  night  at  a  station  of 
the  defendant's  on  one  of  two  platforms  ex- 
tending along  each  side  of  the  track  to  a  high- 
way (which,  as  the  plaintiff  knew,  crossed  the 
railroad),  and  having  a  step  at  the  end  next 
the  highway;  that  instead  of  walking  along 
the  platform  he  voluntarily  stepped  from  it 
with  the  intention  of  going  obliquely  across 
the  track  to  the  highway,  and  when  he  stepped 
off  fell  into  a  cattle  guard  dug  across  the  track 
and  was  injured;  that  the  night  was  so  dark 
that  he  felt  with  his  feet  to  find  the  edge  of  the 
platform,  and  that  he  did  nothing  to  ascertain 
what  would  be  found  on  stepping  from  the 
platform.  It  was  held  that  he  was  not  in  the 
exercise  of  due  care,  and  could  not  recover. 
Forsyth  v.  Boston,  etc.,  R.  Co.,  103  Mass.  510. 
But  see  Missouri  Pac.  R.  Co.  v.  Neiswanger, 
41  Kan.  621,  13  Am.  St.  Rep.  304. 

Descending  from  Platform  by  Unlighted  instead 
of  Lighted  Stairway.  —  The  plaintiff,  who  lived 
near  a  steam  railroad  station,  arrived  at  it  by 
a  train  in  the  evening.  An  outside  lamp  was 
burning  on  the  east  side,  nearest  the  railroad 
track,  which  lighted  two  stairways  on  that 
side  leading  to  the  ground  below  and  one  at 
the  east  end  of  the  north  platform.  Another 
stairway  at  the  west  end  of  the  north  platform 
was  in  entire  darkness.  The  plaintiff  passed 
the  lighted  stairways  and  attempted  to  find 
and  descend  the  dark  one,  but  went  beyond  it 
and  walked  off  the  platform  and  was  injured. 
In  a  suit  against  the  railroad  company,  which 
was  defaulted  and  heard  in  damages,  the  court 
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Occupying  Platform  while  Waiting  for  Train.  —  Under  this  rule  it  is  not  necessary 
for  a  passenger  awaiting  a  train  to  remain  in  the  waiting  room  until  it  is  time 
to  board  his  train,  and  he  will  not  be  guilty  of  negligence,  as  a  matter  of  law, 
if  he  goes  out  on  the  platform  and  receives  an  injury  there,  but  the  question 
of  contributory  negligence  will  be  one  for  the  jury.1 

Standing  Between  Tracks  in  Anticipation  of  Train.  —  But  it  has  been  held  that  a 
passenger  at  a  railroad  station  who,  in  anticipation  of  the  approach  of  his 
train,  stands  on  the  planking  between  two  tracks,  and  is  injured  by  a  train 
passing  on  one  track,  is  guilty  of  contributory  negligence  as  a  matter  of  law, 
where  it  appeared  that  the  railroad  company  had  provided  a  safe  place  beyond 
the  tracks  at  which  he  could  have  remained  until  the  arrival  of  his  train.* 

Crossing  Tracks  —  Where  Act  Is  Unnecessary.  —  The  track  of  a  railroad  is  a  place 
of  danger,  and  a  passenger  who  goes  upon  it  unnecessarily  and  without  valid 
cause,  voluntarily  incurs  a  risk  for  the  consequences  of  which  he  cannot  hold 
the  railroad  responsible;  certainly  not  without  adequate  proof  that  he  took 
active  measures  of  precaution  to  guard  against  accident.3 


found  the  plaintiff  guilty,  upon  the  facts,  of 
contributory  negligence.  It  was  held  that  the 
facts  justified  this  finding.  Bennett  v.  New 
York,  etc.,  R.  Co.,  57  Conn.  422. 

1.  Going  on  Platform  while  Waiting  for  Trains. 
—  Chicago,  etc.,  R.  Co.  v.  Woolridge,  32  111. 
App.  237;  Caswell  v.  Boston,  etc.,  R.  Corp., 
98  Mass.  194,  93  Am.  Dec.  151 ;  Renneker  v. 
South  Carolina  R.  Co.,  20  S.  Car.  219,  18  Am. 
&  Eng.  R.  Cas.  149. 

Thus,  where  a  passenger  had  gone  on  the 
platform  to  await  a  train  and  was  injured  by 
the  baggageman  carelessly  running  a  truck 
against  him,  it  was  held  that  the  jury  properly 
found  that  the  passenger  might  recover  for  the 
injury  received.  Chicago,  etc.,  R.  Co.  v. 
Woolridge,  32  111.  App.  237. 

Platform  Separated  from  Station-house.  —  It  has 
been  held  that  where  the  station-house  is  sep- 
arated by  a  side-track  from  a  platform  provided 
for  passing  to  the  trains,  and  there  are  no  reg- 
ulations or  directions  as  to  when  or  how  pass- 
engers shall  pass  to  them,  the  question  as  to 
whether  a  passenger  is  bound  to  wait  in  the 
station-house  until  the  arrival  of  a  train  at 
the  platform,  or  may  go  to  and  stand  upon  the 
platform  until  its  approach,  depends  upon 
what  is  a  reasonably  safe  and  prudent  course 
for  him  to  adopt;  in  determining  which,  it  is 
proper  for  a  jury  to  consider  what  is  the  usage 
of  passengers  there  and  whether  such  usage  is 
known  to  and  permitted  by  the  company. 
Caswell  v.  Boston,  etc.,  R.  Corp.,  98  Mass.  194, 
93  Am.  Dec.  151. 

2.  Standing  Between  Tracks  in  Anticipation  of 
Train.  — McGeehan  v.  Lehigh  Valley  R.  Co., 
149  Pa.  St.  188. 

3.  Effect  of  Unnecessarily  Crossing  Railroad 
Track.  —  Bancroft  v.  Boston,  etc.,  R.  Corp.,  97 
Mass.  275.  See  also  Little  Rock,  etc.,  R.  Co. 
v.  Cavenesse,  48  Ark.  106. 

Thus,  it  has  been  held  that  one  who  at  a 
railroad  station  where  there  is  a  convenient 
place  of  egress  to  the  highway  from  the  plat- 
form on  which  he  has  alighted  from  a  train, 
but  which  he  does  not  observe,  attempts  to 
cross  the  double  track  of  the  railroad  in  order 
to  reach  another  place  of  egress  from  the  plat- 
form opposite,  is  not  in  the  exercise  of  due 
care  if  he  steps  down  upon  the  first  (rack  at  a 
time  when  the  train  by  which  he  has  arrived 


hides  the  tracks  wholly  from  his  view  in  the 
direction  in  which  he  is  moving,  and  then 
crosses  the  intervening  space  and  steps  upon 
the  second  track  at  a  time  when  this  train  is 
moving  slowly  off,  and  a  high  bank  of  wall  ob- 
structs his  view  in  that  direction  further  than 
from  eighty  to  one  hundred  feet;  although  the 
usual  and  much  frequented  way  for  passen- 
gers alighting  as  he  did  is  directly  across  the 
two  tracks  to  enter  the  highway  through  the 
place  of  egress  which  he  is  endeavoring  to 
reach,  and  although  at  the  point  at  which  he 
alighted  from  the  train  there  was  nothing  to 
indicate  to  him  any  otrfer  way  of  egress. 
Bancroft  v.  Boston,  etc.,  R.  Corp.,  97  Mass. 
275- 

Crossing  in  Front  of  Train  Known  to  be  Ap- 
proaching.—  Where  a  woman,  having  oppor- 
tunity to  make  inquiries  about  the  train  she 
was  to  take,  failed  to  do  so,  and  then  at- 
tempted, in  broad  daylight,  to  cross  the  tracks 
in  front  of  an  approaching  train  which  she 
saw  and  which  was  .only  a  short  distance 
away,  and  was  struck  by  the  engine  and  in- 
jured, the  company  having  made  no  provision 
and  held  out  no  invitation  for  her  to  cross 
where  she  did,  it  was  held  that  she  could  not 
recover  in  an  action  for  damages  against  the 
railroad,  and  that  the  fact  that  others  crossed 
the  railroad  track  at  the  place  where  she  at- 
tempted to  cross  and  was  injured,  constituted 
no  excuse  in  the  absence  of  any  planking  or 
invitation  by  the  railroad,  or  proof  that  the 
place  was  known  to  or  acquiesced  in  by  the 
railroad  as  a  crossing.  Young  v.  Old  Colony 
R.  Co.,  156  Mass.  178.  See  also  Wright  v. 
Great  Northern  R.  Co.,  L.  R.  8  Ir.  257. 

Also,  in  a  case  where  a  passenger  was  not 
merely  crossing  but  standing  on  a  track  in  full 
view  of  a  nearly  approaching  train,  which 
rang  its  bell  and  sounded  its  whistle,  and  it 
appeared  that  everybody  else  saw  the  train 
and  heard  its  signal,  and  with  the  slightest  use 
of  his  own  senses  he  might  and  should  have 
done  so,  it  was  held  that  he  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 
Weeks  v.  New  Orleans,  etc.,  R.  Co.,  40  La. 
Ann.  800. 

Custom  of  Crossing  Track  Acquiesced  In  by  Car- 
rier. —  It  has  been  held  that  there  is  no  obliga- 
tion, as  a  matter  of  law,  on  the  part  of  a  pass- 
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Where  There  Is  Reasonable  Justification  for  Act.  —  But  the  arrangement  of  the  road 
for  the  accommodation  of  persons  in  taking  or  leaving  cars,  or  other  circum- 
stances, may  be  such  as  to  afford  reasonable  justification  to  a  passenger  for 
being  upon  the  track  and  being  thus  exposed  to  the  dangers  incident  to  such 
a  position.1 

Crossing  Intermediate  Track  in  Passing  Between  Station  and  Train.  —  Thus,  the  doctrine 
has  been  declared  by  a  number  of  decisions,  that  a  passenger  crossing  a  track 
in  passing  from  the  depot  to  the  train  or  in  the  opposite  direction  is  not  held 
to  the  exercise  of  the  same  degree  of  care  and  vigilance  which  is  ordinarily 
exacted  from  other  persons  in  crossing  a  railroad  track,  since  he  has  a  right  to 
assume  that  the  railroad  company  will  discharge  its  duty  in  providing  a  safe 
passageway  to  and  from  the  train.2  Accordingly,  it  has  been  held  that  it  is 
not  contributory  negligence  for  a  passenger  in  passing  from  the  depot  to  the 
train,  or  vice  versa,  to  attempt  to  cross  an  intermediate  track  without  first 
looking  and  listening  for  the  purpose  of  ascertaining  whether  a  train  is 
approaching  or  not,  but  the  question  is  ordinarily  one  for  the  jury  to  decide 
under  all  the  facts  and  circumstances  of  the  case.3 


enger  alighting  at  a  station  at  night,  to  take  a 
street  on  his  way  home  which  passes  under 
the  track,  and  which  is  unlighted  and  unim- 
proved and  marshy,  where  it  is  shown  that  it 
was  customary  for  all  persons  leaving  on  the 
side  of  the  track  on  which  the  passenger 
alighted  to  cross  over,  and  that  this  custom 
was  well  known  to  the  defendant,  but  the 
question  was  one  for  the  jury  to  decide  under 
all  the  circumstances  of  the  case.  Chicago, 
etc.,  R.  Co.  *.  Lowell,  151  U.  S.  209. 

1.  Existence  of  Reasonable  Justification  for 
Crossing  Tracks. —  See  notes  immediately  below. 

Obstruction  Necessitating  Passenger's  Stepping 
on  Side  Track  on  Leaving  Station.  —  The  plain- 
tiff had  gone  to  the  station  from  the  train  on 
the  main  track.  On  leaving  the  station  he 
passed  along  the  platform  to  the  steps  at  its 
north  end,  and  descending  them  found  a  pile 
of  shells  placed  there  by  the  company,  ob- 
structing his  further  progress  and  requiring 
him  to  step  aside  on  the  ends  of  the  cross-ties 
on  the  side  track,  and  after  taking  four  steps 
he  was  struck  and  injured.  Steam  was  escap- 
ing from  an  engine  on  the  main  track  so  that 
he  could  not  hear  an  approaching  train,  and 
the  appellee's  servants  saw  and  could  have 
warned  him,  but  did  not,  and  he  did  not  know 
that  another  train  was  due,  but  the  servants 
of  the  company  did.  It  was  held  that  these 
facts  did  not  show  contributory  negligence,  as 
a  matter  of  law,  but  were  to  be  submitted  to 
the  jury.  Sanchez  v.  San  Antonio,  etc.,  R.  Co., 
3  Tex.  Civ.  App.  89. 

2.  Usual  Rule  as  to  Crossing  Tracks  Not  Apply- 
ing to  Passengers  Going  to  and  from  Trains  — 
Colorado.  —  Atchison,  etc.,  R.  Co.  v.  Shean,  18 
Colo.  368. 

Illinois.  —  Pennsylvania  Co.  v.  Keane,  41 
111.  App.  317. 

Louisiana.  —  Weeks  v.  New  Orleans,  etc.,  R. 
Co.,  40  La.  Ann.  800. 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
Anderson,  72  Md.  519,  20  Am.  St.  Rep.  483. 

New  Jersey.  — Jewett  v.  Klein,  27  N.  J.  Eq. 
550. 

New  York.  —  Gonzales  v.  New  York,  etc., 
R.  Co.,  39  How.  Pr.  (N.  Y.  Ct.  App.)  407; 
Brassell  v.  New  York  Cent.,  etc.,  R.  Co.,  84 
N.  Y.  241;  Terry  v.  Jewett,  78  N.  Y.  338. 


Pennsylvania .  —  Pennsylvania  R.  Co.  v. 
White,  88  Pa.  St.  327. 

3.  Atchison,  etc.,  R.  Co.  v.  Shean,  18  Colo. 
368;  Pennsylvania  Co.  v.  Keane,  41  111.  App. 
317;  Philadelphia,  etc.,  R.  Co.  v.  Anderson, 
72  Md.  519,  20  Am.  St.  Rep.  483;  Gonzales  v. 
New  York,  etc.,  R.  Co.,  39  How.  Pr.  (N.  Y. 
Ct.  App.)  407;  Terry  v.  Jewett.  78  N.  Y.  338; 
Brassell  v.  New  York  Cent.,  etc.,  R.  Co.,  84  N. 
Y.  241;  Pennsylvania  R.  Co.  v.  White,  88  Pa. 
St.  327.  See  also  Brown  v.  Great  Western  R. 
Co.,  52  L.  T.  N.  S.  622. 

In  Massachusetts  the  doctrine  has  been  laid 
down  that  if  a  passenger,  passing  from  a 
station-house  in  the  direct  and  usual  course  to 
enter  the  cars  which  are  waiting  to  receive 
passengers,  is  obliged  by  the  location  of  the 
tracks  to  pass  over  a  track  that  is  unoccupied, 
he  has  a  right  to  rely  to  some  extent  upon 
proper  and  usual  signals  of  warning  to  be 
given  by  trains  or  cars  passing  the  unoccupied 
track  at  such  a  place  and  under  such  circum- 
stances, and  the  fact  that  a  passenger  who 
is  attempting  to  cross  a  railroad  track  does 
not,  at  the  instant  of  stepping  on  it,  look  to 
ascertain  whethera  train  is  approaching,  is  not 
conclusive  of  want  of  due  care  on  his  part. 
Chaffee  v.  Boston,  etc.,  R.  Corp.,  104  Mass. 
108.  In  this  case  it  appeared  that  the  passen- 
ger, while  walking  from  the  door  of  the  pass- 
enger-room to  the  place  where  he  stepped  from 
the  platform,  looked  up  and  down  the  track  to 
see  if  it  was  clear,  and  saw  nothing;  that  the 
night  was  dark,  and  immediately  after  step- 
ping from  the  platform  upon  the  track  he  was 
struck  and  injured  by  a  passing  hand-car 
which  had  no  light  upon  it.  The  court  said: 
"  There  is  evidence  in  this  that  the  plaintiff, 
in  the  act  of  crossing,  was  thoughtful  of  the 
danger  to  which  he  was  exposed  and  was  in 
the  exercise  of  some  degree  of  care  with  refer- 
ence to  it.  Whether  it  was  due  care,  under  all 
the  circumstances,  applying  as  the  measure  of 
due  care  the  rule  that  it  must  be  such  care  as 
men  of  common  prudence  usually  exercise  in 
positions  of  like  exposure  and  danger,  was  a 
question  for  the  jury.  It  cannot  be  main- 
tained, as  matter  of  law,  that  the  plaintiff 
was  negligent  in  not  looking  up  and  down 
the  track  at  the  moment  when,  in  a  dark 
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3.  Traveling  for  an  Illegal  Purpose.  —  Where  a  passenger  on  a  train  is  travel- 
ing for  an  illegal  purpose  and  the  railroad  is  a  participator  in  such  purpose,  the 


night,  he  stepped  from  the  platform  upon 
it." 

But  in  the  following  case  it  was  held  that 
the  facts  were  such  as  to  justify  the  court  in 
directing  a  verdict  for  the  defendant  without 
submitting  the  question  of  the  plaintiff 's  negli- 
gence to  the  jury:  In  an  action  against  a  rail- 
road for  personal  injuries  it  appeared  in  evi- 
dence that  at  the  place  of  injury,  a  station, 
there  were  two  tracks.  The  plaintiff,  having 
been  traveling  from  Boston  on  the  westerly 
and  outward  track,  alighted  on  the  easterly 
side,  between  the  two  tracks,  and  started  to 
cross  the  easterly  track,  when  he  was  run 
down  by  an  incoming  train.  On  the  side 
toward  which  the  plaintiff  was  going  were  the 
station  and  a  flight  of  steps  leading  in  the  di- 
rection of  the  plaintiff's  home.  On  the  west- 
erly side  was  a  long  platform  opposite  the  sta- 
tion, extending  to  the  highway.  The  gates  at 
the  end  of  the  plaintiff 's  car  were  open  on  both 
sides.  The  plaintiff  knew  the  premises,  and 
walked  back  through  the  train  to  this  car  to 
cross  the  track,  as  others  were  in  the  habit  of 
doing.  He  testified  that,  as  he  was  going 
down  the  steps  he  looked  around  and  did  not 
see  anything;  but  it  appeared  that  if  he  had 
looked  before  going  upon  the  eastern  track  he 
could  not  have  failed  to  see  the  approaching 
train  in  time  to  avoid  danger.  It  was  six  in 
the  evening,  and  the  night  was  dark  and 
misty,  but  there  was  a  lighted  headlight  on 
the  incoming  engine.  There  was  a  rule  of  the 
road  that  a  train  should  not  pass  another 
which  was  discharging  passengers  at  a  sta- 
tion, and  the  plaintiff  knew  that  trains  were 
not  accustomed  to  pass.  It  was  not  shown 
that  the  plaintiff  knew  of  the  rule,  and  it  did 
not  seem  to  be  material  except  as  bearing 
upon  the  defendant's  negligence,  which  was 
admitted.  It  was  held  that  the  judge  rightfully 
directed  a  verdict  for  the  defendant.  Connolly 
v.  New  York,  etc..  R.  Co.,  158  Mass.  8. 
Compare  Mayo  v.  Boston,  etc.,  R.  Co.,  104 
Mass.  137. 

Going  from  Platform  to  Train  in  Diagonal  Line. 

—  In  Jewett  v.  Klein,  27  N.  J.  Eq.,  550,  it  was 
held  that  a  person  who,  in  passing  from  the 
depot  to  the  train  he  was  about  to  take,  was 
obliged  to  cross  an  intervening  track,  was  not 
guilty  of  contributory  negligence  in  that  he 
did  not,  before  approaching  the  train,  look  up 
or  down  the  track  to  see  whether  there  was 
danger  from  an  approaching  train,  nor  in  that 
he  approached  the  train  diagonally  from  the 
platform  of  the  station,  before  his  train  had 
come  to  a  full  stop. 

Crossing  Track,  after  Alighting  at  Place  Other 
than  Destination,  by  Invitation  of  Carrier.  —  W. 
took  passage  on  a  local  train  for  Penn  Valley. 
After  leaving  the  first  station  east  of  his  desti- 
nation the  brakeman,  as  was  the  custom  of  the 
road,  announced,  "  The  next  station  will  be 
Penn  Valley."  Shortly  afterwards  the  train 
slowed  up  and  stopped  beside  the  platform  and 
station-house  marked  Penn  Valley  Station. 
W.  stepped  off  the  car  on  the  left  side  for  the 
purpose  of  crossing  the  track  to  reach  the  plat- 
form and  was  struck  by  a  passing  express 


train  and  instantly  killed.  It  appeared  that 
the  train  stopped  in  compliance  with  a  rule 
of  the  company  that  the  local  trains  should  give 
the  preference  to  express  trains  at  stations,  and 
that  the  regular  platform  for  local  passengers 
to  alight  was  on  the  right  and  some  distance 
beyond  where  the  train  stopped.  It  was  held 
that  whether  the  deceased  was  induced  by 
reason  of  an  invitation  in  the  conduct  of  the 
company  to  alight  at  that  particular  place,  was 
properly  submitted  to  the  jury  with  instruc- 
tions that  if  he  had  reason  to  presume  fairly 
from  the  conduct  of  those  in  charge  of  the 
train  that  he  had  arrived  at  the  station,  he  had 
a  right  to  rely  on  the  observance  of  the  com- 
pany's rule  forbidding  another  train  to  pass 
the  station  while  his  train  remained  there. 
Pennsylvania  R.  Co.  v.  White,  88  Pa.  St. 
327- 

Going  from  Train  to  Eating  Station.  —  The  rule 
of  the  text  has  been  held  to  apply  to  a  passen- 
ger who,  while  on  a  continuous  journey,  is  in- 
jured by  a  passenger  train  while  he  is  crossing 
a  track  for  the  purpose  of  going  to  an  eating 
station  provided  by  the  company  for  the  ac- 
commodation of  passengers;  the  court  in  this 
case  saying  that  while  leaving  a  train  for  this 
purpose,  he  does  not  cease  to  be  a  passenger, 
or  lose  the  protection  of  those  regulations  that 
the  company  is  bound  to  provide  for  his  safety 
while  on  its  cars  and  when  rightfully  upon  its 
depot  grounds,  and  the  same  rules  of  law  can 
be  invoked  for  his  protection  under  such  cir- 
cumstances as  are  afforded  to  passengers 
going  to  and  from  its  cars.  Atchison,  etc.,  R. 
Co.  v.  Shean,  18  Colo.  368. 

Crossing  Track  to  He-enter  Train  Side-tracked 
at  Intermediate  Station. —  It  has  been  held  that 
the  rule  of  the  text  does  not  apply  except 
where  the  passenger  crosses  the  track  in  order 
to  leave  or  board  cars  that  are  standing  at  the 
place  appointed  by  the  corporation  for  the  exit 
or  entrance  of  passengers.  Thus,  where  a 
train  on  which  the  plaintiff  was  a  passenger 
was  side-tracked  at  an  intermediate  station, 
for  the  purpose  of  allowing  a  train  from  an  op- 
posite direction  to  pass  on  the  main  line,  and 
where  the  plaintiff  left  his  train  under  these 
circumstances  and  attempted  to  cross  the  track 
for  the  purpose  of  re-entering,  it  was  held  that 
he  was  bound  to  exercise  reasonable  care  and 
caution  to  avoid  injury  from  passing  trains, 
and  that  he  was  not  entitled  to  a  recovery 
where  he  was  struck  by  an  approaching  train 
which  he  could  have  seen  by  merely  turning 
his  head.  De  Kay  v.  Chicago,  etc.,  R.  Co.,  41 
Minn.  178,  16  Am.  St.  Rep.  687.  Compare 
Wandell  v.  Corbin,  38  Hun  (N.  Y.)  391,  17  N. 
Y.  St.  Rep.  718. 

Person  Crossing  Track  from  Train  before  It  was 
Stopped  at  Station.  —  In  Parsons  v.  New  York 
Cent.,  etc.,  R.  Co.,  37  Hun  (N.  Y.)  128,  it  was 
held  that  where,  upon  the  arrival  of  a  passen- 
ger train  in  a  station,  a  passenger  leaves  the 
same  before  it  is  stopped  and  before  any  invi- 
tation or  notice  to  leave  the  train  has  been 
given,  and  after  alighting  safely  attempts  to 
cross  tracks  lying  between  the  train  and  the 
station  platform,  he  is  bound  to  use  the  same 
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mile  in  pari  delicto,  etc.,  will  apply  in  a  suit  against  the  company  for  negli- 
gence and  consequent  injury  to  the  passenger.1 

4.  Traveling  on  Sunday.  —  It  has  been  held  that  the  adjudications  in  Massa- 
■chusctts,  to  the  effect  that  a  person  engaged  in  travel  on  the  Sabbath  day,  con- 
trary to  the  statute  of  that  state  prohibiting  travel  on  that  day  except  for 
necessity  or  charity,  being  thus  in  the  act  of  violating  a  criminal  law  of  the 
state,  shall  not  recover  against  the  corporation  upon  whose  road  he  travels 
for  the  negligence  of  its  servants,  establish  a  local  law  of  that  state  which  will 


care  in  attempting  to  cross  such  tracks  as 
would  be  required  of  a  person  attempting  to 
cross  a  railroad  track  upon  a  highway.  See 
also  Gonzales  v.  New  York,  etc.,  R.  Co.,  38  N. 
Y.  440,  98  Am.  Dec.  58. 

Passenger  Warned  of  Danger  by  Closing  of  Plat- 
form Gates.  —  Inan  action  for  personal  injuries 
occasioned  to  the  plaintiff  by  being  run  down 
by  a  locomotive,  there  was  evidence  that  the 
plaintiff,  intending  to  take  an  outward  train, 
approached  a  station  located  near  a  level  cross- 
ing of  a  street  and  the  tracks;  that  a  platform 
extended  to  the  street  from  a  waiting  shed  op- 
posite the  station,  and  the  space  between  was 
planked;  that  he  came  along  the  street  and 
found  his  train  at  the  station  on  the  farther 
track  stretching  partly  over  the  crossing;  that 
the  crossing  gate  and  the  platform  gates  on 
his  side  of  the  cars  were  both  closed;  that  he 
passed  the  crossing  gate,  which  did  not  ob- 
struct the  sidewalk,  and  glanced  up  the  inward 
track,  but  saw  nothing  because  of  steam  and 
smoke  from  the  engine  of  his  train;  that  he 
proceeded  to  cross  the  inward  track  diagonally 
.so  as  to  go  around  the  rear  of  his  train  and  get 
upon  it,  and  while  crossing  was  struck  by  an 
inward  train  and  injured;  and  that  at  the  time 
the  gateman  was  standing  in  the  middle  of  the 
street  with  his  back  to  the  plaintiff,  and  the 
bell  upon  the  engine  of  the  inward  train  was 
not  rung  or  its  whistle  sounded.  It  was  held 
that  the  plaintiff  was  not  entitled  to  go  to  the 
jury.  Debbins  v.  Old  Colony  R.  Co.,  154 
Mass.  402. 

Platform  Opposite  Station  Operating  as  Induce- 
ment to  Cross  a  Track  on  That  Side. —  In  an 

action  against  a  railroad  corporation  for  an  in- 
jury sustained  by  a  passenger  who  in  a  dark 
night,  upon  the  arrival  of  a  train  on  the  main 
track  next  to  the  station-house,  alighted  on  a 
narrow  platform  between  that  track  and  a  side 
track,  and  in  crossing  from  the  platform  to  the 
highway  was  struck  by  an  engine  backing  on 
the  side  track,  it  was  held  that  if  the  evidence 
at  the  trial  had  any  tendency  to  show,  accord- 
ing to  the  general  knowledge  and  experience  of 
men,  that  the  situation,  arrangement,  and  use 
of  the  premises  were  such  as  to  invite  the  plain- 
tiff to  cross  the  highway  in  the  manner  in  which 
he  attempted  to  do  so,  that  he  used  ordinary 
■care  in  the  attempt,  and  that  the  defendants  did 
not  provide  proper  safeguards  against  such  an 
accident,  the  question  whether  there  was  due 
<are  on  the  part  of  the  plaintiff  was  for  the  jury. 
Gaynor  v.  Old  Colony,  etc.,  R.  Co.,  100  Mass. 
208,  97  Am.  Dec.  96. 

Crossing  Track  after  Alighting  from  Cable  Car. 
—  The  plaintiff,  a  passenger  upon  a  cable  car, 
got  out  on  the  north  side,  where  he  was  in 
safety.  Except  in  so  far  as  the  car  from  which 
he  alighted  obstructed  his  view  he  could  see 
5  C.  of  L. — 44  ( 


the  south  track  for  a  square  or  more.  With- 
out looking,  or  waiting,  he  turned  sharply 
round  to  the  rear  of  the  car  and  started  to 
cross  the  street.  The  space  between  the  two 
tracks  was  four  and  one-half  feet,  and  while 
crossing  it  he  might  have  seen  the  approaching 
car;  but  not  looking,  he  stepped  right  before 
the  car,  which  was  upon  him  at  the  instant  he 
set  foot  upon  the  south  track.  It  was  held 
that  the  plaintiff  was  guilty  of  contributory 
negligence,  and  that  a  nonsuit  was  properly 
ordered.  Buzby  v.  Philadelphia  Traction  Co., 
126  Pa.  St.  559,  42  Am.  &  Eng.  R.  Cas.  144. 
Mr.  Justice  Mitchell,  in  this  case,  said:  "  The 
plaintiff  had  been  carried  to  his  destination, 
had  alighted  from  the  car  in  a  place  of  safety, 
and  his  relation  to  the  defendant  as  a  passen- 
ger had  ceased.  The  case,  therefore,  is  the 
ordinary  one  of  a  traveler  about  to  cross  a 
public  street  on  which  are  two  sets  of  railroad 
tracks  besides  the  usual  space  for  wagons, 
etc.,  between  the  sidewalks." 

1.  Traveling  for  an  Illegal  Purpose  as  a  De- 
fense.—  Redd  v.  Muscogee  R.  Co.,  48  Ga.  102. 
Thus,  where  an  officer  of  the  Confederate 
army,  while  absent  from  service,  took  passage 
in  a  railroad  train  for  the  purpose  of  reporting 
to  his  general  commanding,  and  while  on  his 
way  received  personal  injuries  through  the 
negligence  of  the  agents  of  the  company,  it 
was  held  that  the  journey  of  the  officer  being 
for  an  illegal  purpose,  he  could  not  recover 
against  the  company.  In  this  case  it  did  not 
appear  that  the  railroad  company  knowingly 
participated  in  the  illegal  act  of  the  passenger, 
but  the  case  was  decided  on  that  supposition. 
Turner  v.  North  Carolina  R.  Co.,  63  N.  Car. 
522. 

Where  Carrier  is  Unconnected  with  Illegal  En- 
terprise.—  It  was  intimated,  however,  in  the 
case  just  cited,  that  the  railroad  company 
would  have  been  free  from  liability  although 
it  was  not  innocent  in  this  respect. 

But  in  Redd  v.  Muscogee  R.  Co.,  48  Ga.  102, 
where  it  appeared  that  during  the  late  civil 
war  a  company  of  men,  organized  as  soldiers, 
though  unarmed,  were  on  their  way  to  offer 
themselves  for  service  as  soldiers  in  the  Con- 
federate army,  and  a  railroad  company  re- 
ceived them  on  its  cars  as  soldiers,  the  trans- 
portation to  be  paid  for  by  the  state  or  Confed- 
erate authorities,  and  it  further  appeared  by 
the  proof,  that,  one  of  the  soldiers  having  with 
him  a  negro  slave,  the  railroad  refused  to  carry 
the  slave  as  a  soldier  or  as  a  part  of  or  adjunct 
to  the  company,  but  demanded  and  received 
from  the  soldier  fare  for  said  slave  as  an 
ordinary  passenger,  it  was  held  that  the  rule 
in  pari  delicto  did  not  apply,  and  if  the  slav* 
was  injured  by  the  negligence  of  the  road  th« 
owner  could  recover  for  the  injury. 
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be  followed  in  the  federal  courts  in  actions  arising  therein.1  But  in  New 
\  •  k  it  has  been  held  that  one  violating  a  statute  of  similar  provisions  is  not 
without  the  protection  of  the  law,  and  that  the  carrier  owes  to  him  the  same 
duty  as  if  he  were  lawfully  traveling,  and  is  responsible  for  a  failure  to  per- 
form it  the  same  in  the  one  case  as  in  the  other.'2 

XI.  Damages  —  1.  General  Rule  as  to  Measure  of  Damages  —  Compensation  the 
General  Rule.  —  As  a  general  rule,  the  damages  in  actions  by  passengers  against 
carriers  are  assessed  as  a  compensation  to  the  passenger  for  the  injury  or  loss 
sustained  by  reason  of  the  carrier's  negligence  or  breach  of  its  general  duty  as 
a  carrier. 8 

2.  Direct  and  Consequential  Damages  —  a.  General  Rule.  -  Following  the 
general  rule  of  damages,  a  passenger  who  has  sustained  injury  or  loss  through 
the  carrier's  negligence  or  breach  of  duty  is  entitled  to  compensation  for  both 
the  direct  and  consequential  results  of  the  act  or  omission  complained  of,  the 


1.  Traveling  on  Sunday  as  Defense  by  Carrier  — 
Massachusetts  Rule.  —  Bucher  v.  Cheshire  R. 
Co.,  125  U.  S.  555.    See  the  title  Sunday. 

2.  Traveling  on  Sunday  as  Defense  by  Carrier  — 
New  York  Rule.  —  Carroll  v.  Staten  Island  R. 
Co.,  58  N.  Y.  126,  17  Am.  Rep.  221. 

Passenger  on  His  Way  to  Attend  Divine  Serv- 
ices. —  In  The  Ferryboat  D.  S.  Gregory,  2  Ben. 
(U.  S.)  226,  it  was  held  that  a  passenger  on 
a  ferryboat,  on  his  way  to  attend  divine  serv- 
ices on  the  Sabbath  day,  is  not  within  the 
provisions  of  the  Sunday  law  of  New  York,  I 
Rev.  Stat.  pt.  1,  tit.  8,  art.  8,  §  7. 

3.  Compensatory  Damages  —  General  Rule.  — 
Actual  compensation  is  the  ordinary  measure 
of  damages,  a  departure  from  which  is  only 
made  in  exceptional  cases. 

California.  —  Morgan  v.  Southern  Pac.  R. 
Co.,  95  Cal.  501,  29  Am.  St.  Rep.  143. 

Colorado.  —  Wall  v.  Cameron,  6  Colo.  275. 

Nevada. — Johnson  v.  Wells,  6  Nev.  224,3 
Am.  Rep.  245. 

New  York.  —  Morse  v.  Auburn,  etc.,  R. 
Co.,  10  Barb.  (N.  Y.)  625. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Books,  57  Pa.  St.  339,  98  Am.  Dec.  229;  Pitts- 
burgh, etc.,  R.  Co.  v.  Lyon,  123  Pa.  St.  140,  10 
Am.  St.  Rep.  517. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Flem- 
ing, 14  Lea  (Tenn.)  128. 

Wisconsin.  —  Spicer  v.  Chicago,  etc.,  R.  Co., 
29  Wis.  580. 

Wyoming.  —  Union  Pac.  R.  Co.  v.  Hause,  I 
Wyoming  27. 

Compensatory  Damages  —  Personal  Injuries.  — 
It  may  be  affirmed,  as  a  general  rule,  that  a 
passenger  who  has  been  injured  in  conse- 
quence of  the  carrier's  negligence  is  entitled 
to  full  compensation  for  his  injury.  Mackoy 
v.  Missouri  Pac.  R.  Co.,  5  McCrary  (U.  S.)  538; 
Memphis,  etc.,  R.  Co.  v.  Whitfield,  44  Miss. 
466,  7  Am.  Rep.  699;  Quigley  v.  Central  Pac. 
R.  Co.,  11  Nev.  350,  21  Am.  Rep.  757;  Wallace 
v.  Western  North  Carolina  R.  Co.,  104  N.  Car. 
442;  Wallace  v.  Wilmington,  etc.,  R.  Co.,  8 
Houst.  (Del.)  529;  Hill  v.  New  Orleans,  etc., 
Co.,  11  La.  Ann.  292. 

Carrying  Beyond  Destination. —  In  an  action 
by  a  passenger  to  recover  damages  for  being 
carried  beyond  her  station  and  put  off  in 
the  night  time  at  a  lonely  place,  from  which 
she  was  compelled  to  walk  back,  the  carrier 
must  make  compensation  according  to  the 
nature  of  the  injury.    Texas,  etc.,  R.  Co.  v. 


Pollard,  2  Tex.  App.  Civ.  Cas.,  §  481;  Dorrah 
v.  Illinois  Cent.  R.  Co.,  65  Miss.  14,  7  Am.  St. 
Rep.  629;  Chicago,  etc.,  R.  Co.  v.  Scurr,  59. 
Miss.  456,  42  Am.  Rep.  373;  Trigg  v.  St. 
Louis,  etc.,  R.  Co.,  74  Mo.  147,  41  Am.  Rep. 
305,  6  Am.  &  Eng.  R.  Cas.  345. 

Ejection  of  Passenger. —  In  ordinary  cases  of 
unlawful  ejection  of  a  passenger  from  a  train, 
where  there  is  no  malice  or  other  aggravating 
circumstance  shown,  the  question  of  damages 
is  one  of  compensation  only.  Louisville,  etc., 
R.  Co.  v.  Wilsey,  (Ky.  1889)  12  S.  W.  Rep.  275, 
39  Am.  &  Eng.  R.  Cas.  418;  Sloane  v.  South- 
ern California  R.  Co.,  111  Cal.  668;  Philadel- 
phia, etc.,  R.  Co.  v.  Hoefiich,  62  Md.  300,  50  Am. 
Rep.  223;  Parker  v.  Long  Island  R.  Co.,  13 
Hun  (N.  Y.)  319. 

Nominal  Damages.  —  In  the  absence  of  mal- 
ice, insult,  or  wilful  wrong,  when  a  passenger 
train  has  failed  to  stop  at  a  flag  station  where 
passengers  get  on  and  off,  and  a  passenger  for 
such  station  jumps  off  and  walks  back  about 
two  hundred  yards,  and  there  is  no  proof  of 
actual  damages,  only  nominal  damages  can  be 
recovered.  Kansas  City,  etc.,  R.  Co.  v.  Fite, 
67  Miss.  373. 

Where  the  plaintiff  purchased  a  round-trip 
ticket  and  rode  one  way  upon  it,  but  upon  at- 
tempting to  return  was  told  by  the  conductor 
that  she  could  not  ride  on  that  ticket,  and  she 
left  the  car  and  remained  until  the  next  train, 
when  she  rode  home  without  paying  extra 
fare,  it  was  held  that  a  suit  for  failure  to  carry 
on  the  first  train  must  be  considered  as  based 
upon  a  breach  of  contract,  and  nominal  dam- 
ages only  could  be  recovered  in  the  absence 
of  evidence  of  actual  damages.  Goins  v.  West- 
ern R.  Co.,  68  Ga.  190;  Hughes  v.  Western  R. 
Co.,  61  Ga.  131. 

Suffering  Must  Be  Real  to  Entitle  to  Compensa- 
tion.—  In  order  to  enable  a  passenger  on  a 
ship  to  recover  damages  for  a  failure  to  pro- 
vide good  and  sufficient  provisions  it  must  ap- 
pear that  he  has  really  been  a  sufferer,  "  for 
it  is  not  because  a  man  does  not  get  so  good  a  - 
dinner  as  he  might  have  had  that  he  is  there- 
fore "  entitled  to  damages.  Young  v.  Fewson, 
8  C.  &  P.  55,  34  E.  C.  L.  289. 

Compensation  Required  of  a  Corporation,  Same 
as  of  an  Individual.  —  When  a  railroad  corpora- 
tion inflicts  an  injury  upon  a  person  it  can  be 
required  to  compensate  him  for  the  injury  sus- 
tained only  to  the  same  extent  that  would  be 
required  of  an  individual  engaged  in  the  same 
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consequential  damages  being  limited  to  those  which  are  the  proximate  results 
of  the  wrong  done.1 

b.  Proximate  Damages  Defined.  —  For  any  breach  of  duty  on  the  part 
of  a  carrier  of  passengers  the  action  may  be,  and  generally  is,  in  tort,  and 
the  inclination  of  courts  is  to  so  consider  it,  regardless  of  the  form  of  the 
declaration.  Therefore,  the  proximate  damages  recoverable  are  such  as  might 
probably  ensue  in  the  ordinary  and  usual  course  of  events.2 


business.  The  same  rule  applies  to  corpora- 
tions as  to  individuals.  Illinois  Cent.  R.  Co. 
v.  Nelson,  59  111.  110. 

1.  Direct  and  Consequential  Damages  —  General 
Rule. —  The  general  rule  is,  the  carrier  is  liable 
for  the  natural  and  proximate  damages  result- 
ing from  its  negligence.  East  Tennessee,  etc., 
R.  Co.  v.  Lockhart,  79  Ala.  315;  Pennsylvania 
R.  Co.  v.  Aspell,  23  Pa.  St.  147,  62  Am.  Dec. 
323;  Smith  v.  St.  Paul,  etc.,  R.  Co.,  30  Minn. 
169,  9  Am.  &  Eng.  R.  Cas.  262;  and  cases 
cited  in  the  succeeding  notes. 

2.  Damages  for  Breach  of  Contract  and  Tort 
Distinguished. —  In  Brown  v.  Chicago,  etc.,  R. 
Co.,  54  Wis.  342,  41  Am.  Rep.  41,  the  plaintiffs, 
a  man  and  his  wife,  together  with  their  child, 
while  passengers  on  the  defendant's  train, 
were  negligently  put  down  before  reaching 
their  destination.  It  was  night  time  and  rainy, 
and  the  plaintiff's  wife,  being  in  a  delicate 
state  of  health,  was  made  seriously  ill  from  the 
exposure  to  the  weather  in  having  to  walk 
home.  The  court  held  that  the  carrier's 
breach  of  duty  was  a  tort,  and  distinguished 
the  rules  of  damages  for  breach  of  contract  and 
tort  respectively  as  follows:  In  an  action  for 
breach  of  contract  the  damages  recoverable 
are  only  such  as  the  parties  may  be  reasonably 
supposed  to  have  contemplated  as  a  probable 
result  from  such  breach,  while  the  general  rule 
in  actions  of  tort  is  that  the  wrongdoer  is  liable 
for  all  injuries  resulting  directly  from  his 
wrongful  act,  whether  the  particular  injuries 
could  or  could  not  have  been  foreseen  by  him. 
And  in  Evans  v.  St.  Louis,  etc.,  R.  Co.,  11  Mo. 
App.  463,  which  was  an  action  by  a  passenger 
to  recover  damages  for  having  been  unlaw- 
fully ejected  from  the  carrier's  train,  it  was 
held  that  the  measure  of  his  damages  was  not 
what  might  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  the  parties  at  the 
time  when  the  contract  of  carriage  was  made 
—  that  is,  at  the  time  the  ticket  was  sold  by  the 
carrier  —  but  rather  what  the  conductor  who 
made  the  ejection  might  reasonably  have  ex- 
pected to  flow  from  his  wrongful  act  of  eject- 
ing the  passenger  at  a  flag  station,  in  the  night 
and  in  a  storm.  See  also  Cincinnati,  etc.,  R. 
Co.  v.  Eaton,  94  Ind.  474,  48  Am.  Rep.  179; 
Cobb  v.  Great -Western  R.  Co.,  (1893)  1  Q.  B. 
459,  58  Am.  &  Eng.  R.  Cas.  169;  Georgia  R. 
Co.  v.  Hayden,  71  Ga.  518,  51  Am.  Rep.  274; 
Montgomery,  etc.,  R.  Co.     Boring,  51  Ga.  582. 

Nonfeasance  or  Misfeasance  by  a  Carrier  Is  a 
Tort. —  In  Baltimore,  etc.,  R.  Co.  v.  Carr,  71 
Md.  135,  which  was  an  action  on  the  case 
brought  by  the  appellee  against  the  appellant 
for  the  wrongful  refusal  of  the  latter's  gate- 
man  to  admit  the  former  to  the  cars,  the  court 
said:  "  The  first  of  the  defendant's  prayers 
would  seem  to  be  based  upon  the  theory  that 
this  is,  in  substance  at  least,  an  action  upon 
the  contract  of  carriage  of  the  plaintiff  over  the 


road  of  the  defendant.  But  this  is  in  form  an 
action  of  tort.  The  contract,  it  is  true,  en- 
titled the  plaintiff  to  admission  to  the  cars,  and 
gave  rise  to  the  duty  on  the  part  of  the  defend- 
ant to  allow  such  admission,  under  proper  cir- 
cumstances; but  in  cases  of  the  class  to  which 
this  belongs,  the  refusal  or  neglect  to  perform 
that  duty,  as  well  as  the  negligent  perform- 
ance of  it,  furnishes  a  ground  of  action  in  tort. 
In  such  case  both  the  nonfeasance  and  the  mis- 
feasance constitute  a  wrongful  act  for  which  the 
remedy  may  be  either  by  action  on  the  contract 
or  in  tort,  at  the  option  of  the  party  injured." 
See  also  Pittsburgh,  etc.,  R.  Co.  v.  Lyon,  123 
Pa.  St.  140,  10  Am.  St.  Rep.  517;  Evans  v. 
St.  Louis,  etc.,  R.  Co.,  11  Mo.  App.  463; 
Brown  v.  Chicago,  etc.,  R.  Co.,  54  Wis.  342. 
41  Am.  Rep.  41 ;  Heirn  v.  M'Caughan,  32  Miss. 
17,  66  Am.  Dec.  588 ;  New  Orleans,  etc.,  R.  Co. 
v.  Hurst,  36  Miss.  660,  74  Am.  Dec.  785;  Bur- 
nett v.  Lynch,  5  B.  &  C.  589,  12  E.  C.  L.  327. 

And  2  Sedgwick  on  Damages,  §  S59  (8th 
ed.),  speaking  of  the  contract  of  cairiage, 
says:  "  It  is  a  contract  which  he  is  under  a 
duty  to  make  and  under  a  duty  to  perform,  so 
that  a  breach  is  not  a  mere  breach  of  contract, 
but  also,  as  we  have  said,  a  tort." 

Proximate  Damages  for  a  Tort  may  be  Defined  to 
Be  such  consequences  as  might  probablv  ensue 
in  the  natural  course  of  events.  East  Ten- 
nessee, etc.,  R.  Co.  v.  Lockhart,  79  Ala.  315; 
Pennsylvania  R.  Co.  v.  Aspell,  23  Pa.  St.  147, 
62  Am.  Dec.  323. 

Proximate  damages  are  the  ordinary  and' 
natural  results  of  the  particular  negligence, 
and  therefore  such  as  might  have  been  ex- 
pected. Louisville,  etc.,  R.  Co.  v.  Fleming,  14 
Lea  (Tenn.)  12S. 

Rule  for  Determining  whether  Damages  Are 
Proximate  or  Remote. —  In  East  Tennessee,  etc., 
R.  Co.  v.  Lockhart,  79  Ala.  315,  the  question 
whether  the  damages  were  proximate  or  re- 
mote arose  out  of  the  appellee's  claim  to  com- 
pensation for  sickness  caused  by  being  com- 
pelled to  walk  a  distance  of  a  mile  and  a  half 
after  having  been  negligently  carried  beyond 
her  station.  Clopton,  J.,  stated  the  rule  as 
follows:  "  Negligence  and  wrongful  conduct 
having  been  established,  the  general  rule  is 
that  the  defendant  is  liable  for  the  natural 
and  proximate  damages  resulting  therefrom  — 
such  consequences  as  might  probably  ensue  in 
the  natural  and  ordinary  course  of  events. 
Though  the  defendant  is  not  responsible  for 
any  events  produced  by  independent  interven- 
ing circumstances  which  have  no  connection 
with  the  primary  act;  if  the  intervening  agen- 
cies are  put  in  operation  by  the  wrongful  act 
of  the  defendant,  the  injuries  directly  producer! 
by  such  agencies  are  proximate  consequences 
of  the  primary  cause,  though  they  may  not 
have  been  contemplated  or  foreseen.  The  re- 
lation of  cause  and  effect  between  the  tortious 
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<-.  Rkmote  Damages. — As  illustrated  in  the  note,  an  injury  or  loss 
traceable  to  the  carrier's  negligence,  but  not  its  natural  or  probable  conse- 
quence,  is  remote,  and  cannot  be  recovered  for  in  an  action  against  the 
carrier. 1 


act  ami  the  intervening  agencies  being  shown, 
the  same  relation  between  the  primary  wrong 
and  the  subsequent  injuries  is  also  established; 
the  first  wrongful  act  operating  through  a  suc- 
cession of  circumstances,  each  connected  with 
and  originated  by  the  next  preceding." 

And  in  Alabama  G.  S.  R.  Co.  v.  Arnold,  80 
Ala.  600,  the  same  judge,  after  stating  the  rule 
substantially  as  above,  quoted  from  Cooley  on 
Torts,  70,  as  follows:  "  On  the  intervention  of 
other  agencies  the  inquiry  should  be:  Is  the 
original  wrongful  act  an  antecedent,  efficient, 
and  dominant  cause  which  put  the  other  causes 
in  operation?" 

Illustrations  —  Sickness  from  Detention  in  an 
Unhealthy  Place.  —  Where  a  passenger,  by 
reason  of  the  carrier's  failure  to  carry  him  as 
agreed,  was  detained  in  an  unhealthy  place,  by 
reason  of  which  he  became  sick  after  his  re- 
turn, the  sickness  and  consequent  loss  of  time 
and  expense  were  held  to  be  proper  elements 
of  damages.  Williams  v.  Vanderbilt,  28  N.  Y. 
217,  84  Am.  Dec.  333,  affirming  29  Barb.  (N. 
V.)  491 ;  Weed  v.  Panama  R.  Co.,  17  N.  Y.  362, 
72  Am.  Dec.  474;  Heirn  v.  McCaughan,  32 
Miss.  17,  66  Am.  Dec.  588;  Texas,  etc.,  R.  Co. 
v.  Mayes,  (Tex.  App.  1890)  15  S.  W.  Rep.  43. 

Injuries  Sustained  by  Fright  in  Jumping  from 
Train.  —  Where  the  train  on  which  a  passen- 
ger is  being  carried  runs  off  the  track,  and  un- 
der the  excitement  of  the  moment  the  passen- 
ger jumps  off,  any  damages  resulting  directly 
and  proximately  to  the  passenger  may  be  re- 
covered, including  injuries  sustained  by  fright 
in  jumping  from  the  train;  but  such  damages 
will  be  general  and  not  special.  Smith  v.  St. 
Paul,  etc.,  R.  Co.,  30  Minn.  169,  9  Am.  &  Eng. 
R.  Cas.  262. 

1.  Remote  Damages  Not  Recoverable,  —  A  party 
suing  for  an  injury  received  can  recover 
only  such  damages  as  flow  from  and  are  the 
immediate  result  of  that  injury.  Damages 
produced  by  agencies  other  than  those  causing 
the  injury,  or  even  by  agencies  remotely  con- 
nected with  those  causing  the  injury,  cannot 
be  awarded  as  proximate  or  proper  compensa- 
tion, but  only  where  the  injury  flows  from  the 
wrongful  act  as  the  natural  concomitant,  or  as 
the  direct  result  thereof.  Where  speculation 
or  conjecture  has  to  be  resorted  to,  for  the  pur- 
pose of  determining  whether  the  injury  results 
from  the  wrongful  act  or  from  some  other 
cause,  then  the  rule  of  law  excludes  the  allow- 
ance of  damages  for  such  injury.  Indian- 
apolis, etc.,  R.  Co.  v.  Birney,  71  111.  391.  And 
see  Alabama  G.  S.  R.  Co.  v.  Arnold,  80  Ala. 
600;  Montgomery,  etc.,  R.  Co.  v.  Boring,  51 
Ga.  582;  Georgia  R.  Co.  v.  Hayden,  71  Ga. 
518,  51  Am.  Rep.  274;  Francis  v.  St.  Louis 
Transfer  Co.,  5  Mo.  App.  7 ;  Trigg  v.  St.  Louis, 
etc.,  R.  Co.,  74  Mo.  147,  41  Am.  Rep.  305; 
Curtiss  v.  Rochester,  etc.,  R.  Co.,  20  Barb.  (N. 
Y.)  282;  Louisville,  etc.,  R.  Co.  v.  Fleming, 
14  Lea  (Tenn.)  128;  Brown  v.  Chicago,  etc., 
R.  Co.,  54  Wis.  342,  41  Am.  Rep.  41. 

Illustrations  —  Injury  from  Accident  to  Train 
Running  Behind  Time.  —  Where  a  train  of  cars 


was  running  three-quarters  of  an  hour  behind 
the  usual,  ordinary,  and  advertised  time  for 
the  running  of  trains  upon  the  road  of  a  car- 
rier, and  was  upset  by  a  sudden  gust  of  wind 
which  crossed  the  track,  but  not  that  portion  of 
the  track  where  the  train  would  have  been  if 
on  time,  and  thereby  a  passenger  w&s  in- 
jured, it  was  held  that  the  injury  complained 
of  was  not  the  natural  result  of  the  train  being 
behind  time,  and  that  the  damages  sustained 
were  too  remote  to  entitle  a  recovery  against 
the  carrier.  McClary  v.  Sioux  City,  etc.,  R. 
Co.,  3  Neb.  44,  19  Am.  Rep.  631. 

Suicide  of  Passenger  Injured  in  a  Collision.  —  In 
Scheffer  v.  Washington  City,  etc.,  R.  Co.,  105 
U.  S.  249,  it  appeared  that,  by  a  collision  of 
railroad  trains,  a  passenger  was  injured,  and 
becoming  thereby  disordered  in  mind  and 
body,  he,  some  eight  months  thereafter,  com- 
mitted suicide.  It  was  held  that  the  negli- 
gence of  the  carrier  was  not  the  proximate 
cause  of  the  passenger's  death. 

Necessity  of  Borrowing  Money  to  Pay  Fare 
Illegally  Exacted.  —  In  Hoffman  v.  Northern 
Pac.  R.  Co.,  45  Minn.  53,  the  defendant's  con- 
ductor refused  to  take  the  plaintiff's  ticket  be- 
cause it  was  "  scalped."  The  plaintiff,  to 
avoid  ejection  from  the  train,  paid  his  fare  in 
money  which  he  was  compelled  to  borrow  from 
a  fellow-passenger.  It  was  held  that  the  fact 
that  the  plaintiff  was  compelled  to  borrow 
money  to  pay  fare  illegally  exacted  was  too  re- 
mote to  afford  a  basis  for  the  assessment  of 
damages. 

Comments  of  Witnesses  to  Maltreatment  by  a 
Conductor  Made  after  the  Transaction.  —  In  an 

action  by  a  passenger  to  recover  damages  for 
the  refusal  of  a  conductor  to  accept  his  ticket, 
and  the  illegal  exaction  of  fare,  remarks  or 
comments  of  other  passengers  made  subse- 
quent to  the  transaction  complained  of  were 
held  to  be  too  remote  to  afford  a  basis  for  the 
assessment  of  damages.  While  the  fact  that 
the  plaintiff  was  so  treated  in  the  presence  and 
hearing  of  others  might  properly  be  considered 
by  the  jury  as  naturally  producing  feelings  of 
annoyance  and  shame,  the  particular  com- 
ments made  afterwards  by  other  persons,  and 
which  constituted  no  part  of  the  transaction, 
were  not  proper  to  go  to  the  jury  to  enhance 
damages.  Hoffman  v.  Northern  Pac.  R.  Co., 
45  Minn.  53  . 

Loss  from  Breach  of  Passenger's  Engagement 
Caused  by  Delay.  —  A  theatrical  manager  pur- 
chased tickets  for  himself  and  troupe  over  a 
railroad,  at  the  terminus  of  which  they  were  to 
take  a  train  on  a  connecting  road  to  their  des- 
tination, where  a  performance  was  to  be  given. 
A  collision  occurred  on  the  first  road,  and  the 
train  was  delayed  so  as  to  miss  connection 
with  the  train  on  the  second  road,  the 
plaintiff  and  his  troupe  failing  to  reach  their 
destination  in  time  for  the  performance,  and 
being  compelled  to  refund  two  hundred  and 
eighty-eight  dollars  for  tickets  that  had  already- 
been  sold.  The  plaintiff  did  not  notify  the 
company  of  his  engagement  until  at  the  point 
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d.  Effect  of  Passenger's  Negligence  or  Imprudence.  — While  the 
carrier  is  thus  bound  to  make  compensation  for  all  the  consequences  resulting 
directly  and  proximately  from  his  wrong,  the  passenger,  on  the  other  hand,  is 
bound  by  law  to  use  ordinary  care  and  prudence  to  render  his  injury  or  loss  no 
greater  than  is  necessary  under  the  circumstances.  So,  where  a  passenger 
has  suffered  by  reason  of  the  carrier's  wrong,  no  aggravation  of  the  injury  or 
unreasonable  expense  incurred,  attributable  to  the  passenger's  negligence  or 
voluntary  act  of  imprudence,  will  be  considered  in  determining  the  compensa- 
tion to  which  he  is  entitled.1 


of  delay,  late  at  night,  and  then  by  telegraph, 
but  it  did  not  appear  that  the  telegram  was  re- 
ceived in  time  to  avoid  the  delay.  It  was  held 
that  the  damages  resulting  from  a  failure  to 
keep  the  engagement  were  too  remote  to  be 
recovered.  Georgia  R.  Co.  v.  Hayden,  71  Ga. 
518,  51  Am.  Rep.  274.  See  also  Hamlin  v. 
Great  Northern  R.  Co.,  1  H.  &  N.  408. 

Loss  of  Possible  Wages  Caused  by  Delay.  —  In 
an  action  by  a  passenger  to  recover  damages 
for  a  breach  of  contract  by  the  carrier  whereby 
the  former  is  detained  for  an  unreasonable 
length  of  time,  a  charge  to  the  jury  that  the 
measure  of  damages  is  the  wages  at  the  rates 
existing  at  the  passenger's  destination  during 
the  period  of  detention,  authorizes  the  jury  to 
give  damages  for  a  remote  consequence,  and 
is  erroneous.  Yonge  v.  Pacific  Mail  Steam- 
ship Co.,  1  Cal.  353.  And  see  Richmond,  etc., 
R.  Co.  v.  Allison,  86  Ga.  145. 

Loss  from  Robbery  on  a  Crowded  Train.  —  Loss 
sustained  by  robbery,  in  consequence,  as  al- 
leged, of  a  carrier's  negligence  in  allowing 
its  carriage  to  be  overcrowded,  is  too  remote 
to  constitute  an  element  of  damages  in  an 
action  by  the  passenger  robbed  against  the 
carrier.  Cobb  v.  Great  Western  R.  Co.,  (1893) 
1  Q-  R-  459,  58  Am.  &  Eng.  R.  Cas.  169. 

1.  Obligation  of  the  Passenger  to  Use  Care.  — 
The  passenger  must  use  ordinary  care  to  ren- 
der his  injury  no  greater  than  is  necessary 
under  the  circumstances.  Pullman  Palace 
Car  Co.  v.  Bluhm,  109  111.  20,  50  Am.  Rep. 
601,  18  Am.  &  Eng.  R.  Cas.  87;  Indianapolis, 
etc.,  R.  Co.  v.  Birney,  71  111.  391;  Hannibal, 
etc.,  R.  Co.  v.  Martin,  m  111.  219;  Klutts  v. 
St.  Louis,  etc.,  R.  Co.,  75  Mo.  642. 

Aggravation  of  Personal  Injury  by  Act  of  the 
Passenger.  —  Where  a  passenger  is  injured 
through  the  carrier's  negligence  the  latter  is 
liable  for  the  damages  sustained  by  the  pass- 
enger at  the  time  the  injury  was  inflicted  and 
those  resulting  subsequently  therefrom,  but 
not  for  any  aggravation  by  his  own  acts  of 
those  injuries  or  the  damages  resulting  from 
such  aggravation.  Owens  v.  Baltimore,  etc., 
R.  Co.,  35  Fed.  Rep.  715;  Secord  v.  St.  Paul, 
etc.,  R.  Co.,  5  McCrary  (U.  S.)  515;  Klutts  v. 
St.  Louis,  etc.,  R.  Co.,  75  Mo.  642. 

Duty  of  Passenger  to  Employ  a  Surgeon.  —  It  is 
not  the  duty  of  an  injured  passenger  to  em- 
ploy a  skilful  surgeon.  There  may  have 
been  no  skilful  surgeon  accessible  to  him. 
His  duty  is  to  exercise  such  care  and  attention 
in  regard  to  his  case  as  a  prudent  man  under 
the  circumstances  would  exercise.  Klutts  v. 
St.  Louis,  etc.,  R.  Co.,  75  Mo.  642. 

Aggravation  of  Injury  by  Act  of  Surgeon  Em- 
ployed by  the  Passenger.  —  In  a  case  where  the 
plaintiff's  arm  has  been  broken  from  the  neg- 


ligent conduct  of  the  defendant,  and  the  plain- 
tiff exercises  ordinary  care  to  keep  the  parts 
together,  and  uses  ordinary  care  in  the  selec- 
tion of  surgeons  and  doctors,  and  nurses,  if 
needed,  and  employs  those  of  ordinary  skill 
and  care  in  their  profession,  and  still,  by  some 
unskilful  or  negligent  act  of  such  surgeon, 
doctor,  or  nurses,  the  bones  fail  to  unite, 
thereby  making  a  false  joint,  the  defendant, 
if  responsible  for  the  breaking  of  the  arm,  will 
be  liable  in  damages  for  the  unfavorable  re- 
sult of  the  injury.  The  court  said:  "  The  ap- 
pellee, when  injured,  was  bound  by  law  to  use 
ordinary  care  to  render  the  injury  no  greater 
than  necessary.  *  *  *  The  liability  to  mis- 
takes in  curing  is  incident  to  a  broken  arm, 
and  when  such  mistakes  occur  (the  injured 
party  using  ordinary  care),  the  injury  resulting 
from  such  mistakes  is  properly  regarded  as  a 
part  of  the  immediate  and  direct  damages 
resulting  from  the  breaking  of  the  arm." 
Pullman  Palace  Car  Co.  v.  Bluhm,  109  111.  20, 
50  Am.  Rep.  601,  18  Am.  &  Eng.  R.  Cas.  87. 

Where  an  injury  to  a  passenger  necessitated 
the  amputation  of  his  arm,  and  for  some  time 
after  the  operation  the  patient  experienced  the 
pain  of  an  imaginary  hand  and  lower  arm,  it 
was  held  that,  for  the  purposes  of  the  question, 
it  was  unimportant  whether  such  painful  sen- 
sation was  to  some  extent  attributable  to  the 
manner  in  which  the  surgical  operation  was 
performed;  that  it  would  be  treated  as  within 
the  result  of  which  the  injury  was  the  proxi- 
mate cause.  Hickenbottom  v.  Delaware,  etc., 
R.  Co.,  122  N.  Y.  91. 

Aggravation  of  Injury  by  Act  of  Surgeon  Em- 
ployed by  the  Carrier.  —  Aggravation  of  an 
injury,  due  to  a  cursory  examination  of  the  in- 
jured passenger  by  the  carrier's  surgeon,  can- 
not be  imputed  to  the  passenger's  negligence. 
Klutts  v.  St.  Louis,  etc..  R.  Co.,  75  Mo.  642. 
But  in  Secord  v.  St.  Paul,  etc.,  R.  Co.,  5  Mc- 
Crary (U.  S.)  515,  it  is  held  that  where  a  rail- 
road company  has  employed  as  a  surgeon  a 
man  who  is  reasonably  competent  in  his  pro- 
fession, having  ordinary  knowledge  and  skill 
to  perform  the  duties  placed  upon  him,  and 
owing  to  his  negligence  in  treating  an  injury 
to  a  passenger  resulting  from  a  collision  on 
the  company's  road  the  injury  is  aggravated, 
the  company  is  not  liable  in  damages  for  such 
aggravation  of  the  injury  due  to  the  surgeon's 
negligence.  If,  however,  the  company  has 
employed  an  incompetent  man  as  a  surgeon, 
it  is  liable  for  the  full  extent  of  the  passenger's 
injuries,  though  caused  in  part  by  the  sur- 
geon's negligence. 

Injuries  Caused  by  the  Passenger's  Resistance  to 
Ejection.  —  In  Pennsylvania  R.  Co.  v.  Connell, 
112  111.  295,  54  Am.  Rep.  238,  127  111.  419,  it 
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c.  Effect  of  Previously  Existing  Disease  or  Injury.  —  Where  the 
negligence  of  a  carrier  results  in  the  infliction  of  an  injury  upon  a  passenger, 
and  the  passenger's  physical  condition  at  the  time  of  the  injury  is  such,  by 
reason  of  a  previously  existing  injury  or  diseased  condition,  as  to  aggravate 
the  injury,  the  carrier  cannot  claim  immunity  from  the  aggravated  result 
because  it  did  not  know  of  the  passenger's  physical  condition  and  could  not 
foresee  the  special  injury  complained  of.  The  passenger  is  entitled  to  full 
compensation  for  the  injury  inflicted.' 


was  held  that  the  passenger  could  not  recover 
for  injuries  caused  by  his  resistance  to  the 
conductor  who  unlawfully  ejected  him,  unless 
the  expulsion  was  malicious  or  wanton.  The 
court  said:  "  When  the  conductor  demanded 
that  appellee  should  pay  fare  or  leave  the 
train,  he  would  have  been  justified  in  refusing 
to  pay  fare  and  in  leaving  the  train  on  the 
command  of  the  conductor,  and  had  he  done 
so  he  would  have  received  no  personal  inju- 
ries, and  might  then  have  brought  his  action 
and  recovered,  as  before  stated;  but  when  he 
refused  to  leave  the  train,  and  thus  compelled 
the  conductor  to  resort  to  force,  he  cannot  re- 
cover for  an  injury  which  he  voluntarily 
brought  upon  himself.  The  conductor  was 
ordered  by  his  superior  not  to  receive  a  ticket 
like  the  one  presented.  This  order  he  was 
bound  to  obey,  and  so  far  as  appears  he  acted 
in  good  faith,  and  when  appellee  was  notified 
by  the  conductor  that  his  ticket  was  not  good, 
and  would  not  be  received,  it  was  his  duty  to 
leave  the  train  in  a  peaceable  manner  and  hold 
the  company  responsible  for  the  consequences, 
rather  than  resist  or  undertake  to  retain  his 
place  on  the  train  by  force."  And  see  Chi- 
cago, etc.,  R.  Co.  v.  Wilson,  23  111.  App.  63; 
Chicago,  etc.,  R.  Co.  v.  Griffin,  68  111.  499. 

But  in  Louisville,  etc.,  R.  Co.  v.  Wolfe,  128 
Ind.  347,  25  Am.  St.  Rep.  436,  it  is  held  that  a 
passenger  who  has  paid  his  fare  and  is  entitled 
to  ride  on  a  certain  train  has  the  right  to  make 
reasonable  resistance  to  an  unlawful  ejection, 
and  if  in  doing  this  he  receives  physical  inju- 
ries, such  injuries  are  to  be  considered  in  esti- 
mating the  damages. 

Same  —  Lawful  Ejection.  —  Where  a  passen- 
ger, having  entered  a  chair  car,  persistently 
refused  to  pay  the  extra  fare  required  by  the 
company's  regulations  and  was  ejected  by  the 
conductor,  it  was  held  that  the  passenger  could 
not  recover  for  injuries  due  to  his  resistance, 
it  appearing  that  the  conductor  used  only  so 
much  force  as  was  necessary  to  overcome  the 
resistance.  Wright  v.  California  Cent.  R.  Co., 
78  Cal.  360. 

Unreasonable  Expense  Incurred  by  Passenger 
Who  is  Delayed.  —  In  an  action  against  a  car- 
rier of  passengers  to  recover  damages  for  a 
failure  to  carry  the  plaintiff,  within  the  ap- 
pointed time,  to  the  place  for  which  he  had 
taken  passage,  by  reason  whereof  he  did  not 
perform  his  errand  there  and  was  detained  at 
expense,  and  to  the  injury  of  his  business  at 
home,  he  must  produce  some  evidence  that  if 
he  had  arrived  at  the  appointed  time  he  might 
have  done  his  errand  and  would  have  promptly 
returned,  or  that  he  could  not,  with  due  effort, 
accomplish  his  errand,  by  reason  of  his  delay 
in  arriving.  It  appeared  that  the  plaintiff's 
errand  was  to  receive  a  loan  of  money  previ- 


ously promised  to  him  and  which,  by  reason 
of  the  delay,  he  failed  to  get.  The  fare  back 
to  his  home  was  seventy-five  cents,  and  the 
plaintiff  made  no  effort  to  borrow  this,  but 
stayed  where  he  was,  waiting  for  money  from 
home,  and  in  the  meantime  incurring  hotel 
expenses  and  loss  to  his  business.  It  was 
held  that  he  could  not,  under  the  facts  proven, 
recover  for  the  expenses  and  the  loss  to  busi- 
ness. Benson  v.  New  Jersey  R.,  etc.,  Co.,  9 
Bosw.  (N.  Y.)  412. 

Same  —  Test  of  What  Is  Reasonable.  —  Where 
the  plaintiff  was  delayed,  owing  to  the  negli- 
gence of  the  railway  company,  and  in  order  to 
arrive  at  his  destination  an  hour  or  two  earlier 
than  was  possible  by  the  ordinary  trains 
secured  a  special  train,  it  was  held  that  the 
expense  incurred  was  unreasonable  and  that 
the  company  was  not  liable.  If  one  party 
does  not  perform  his  contract,  the  other  may 
do  so  for  him  as  reasonably  as  may  be,  and 
charge  him  for  the  reasonable  expense  in- 
curred in  so  doing;  and  a  proper  test  of  what 
is  reasonable  in  such  a  case  as  the  plaintiff's  is 
to  consider  whether,  according  to  the  ordinary 
habits  of  society,  a  person  delayed  on  his  jour- 
ney under  circumstances  for  which  the  com- 
pany were  not  responsible  would  have  in- 
curred the  expenditure  on  his  own  account. 
Le  Blanche  v,  London,  etc.,  R.  Co.,  1  C.  P. 
Div.  286. 

1.  Effect  of  Existing  Disease.  —  In  Ohio,  etc., 
R.  Co.  v.  Hecht,  115  Ind.  443,  the  rule  is 
stated  as  follows:  "  Where  a  disease  caused 
by  the  injury  supervenes,  as  well  as  where 
the  disease  exists  at  the  time  of  the  in- 
jury, and  is  aggravated  by  it,  the  plaintiff 
is  entitled  to  full  compensatory  damages." 
See  also  Birkett  v.  Whithaven  Junction  R. 
Co.,  4  H.  &  N.  730;  Fell  v.  Northern  Pac.  R. 
Co.,  44  Fed.  Rep.  248;  East  Tennessee,  etc., 
R.  Co.  v.  Lockhart,  79  Ala.  315;  Louisville, 
etc.,  R.  Co.  v.  Jones,  83  Ala.  376;  Louisville, 
etc.,  R.  Co.  v.  Snyder,  117  Ind.  435,  10  Am. 
St.  Rep.  60;  Louisville,  etc.,  R.  Co.  v.  Wood, 
113  Ind.  544;  Dawson  v.  Louisville,  etc.,  R. 
Co.,  (Ky.  1883)  11  Am.  &  Eng.  R.  Cas.  134; 
Brown  v.  Hannibal,  etc.,  R.  Co.,  66  Mo.  588. 

But  in  Pullman  Palace  Car  Co.  v.  Barker,  4 
Colo.  344,  34  Am.  Rep.  89,  where  a  sleeping 
car  caught  fire  through  the  negligence  of  the 
carrier's  servants,  and  a  female  passenger  who 
was  at  the  time  "  unwell  "  was  awakened 
only  in  time  to  escape  partly  dressed,  and  in 
passing  to  another  car  caught  a  severe  cold 
which  caused  the  cessation  of  her  menses,  re- 
sulting in  severe  illness,  it  was  held  that  the 
negligence  of  the  carrier's  servants  was  not 
the  proximate  cause  of  such  illness,  but  the 
exposure  in  her  then  condition  which  must  be 
deemed  an  intervening   independent  cause. 
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f.  PARTICULAR  APPLICATION  OF  THE  RULES  —  Damages  Resulting  from  Neces- 
sity of  Walking  to  Destination —  Sickness.  —  The  rules  stated  in  the  preceding  para- 
graphs have  been  most  frequently  discussed  in  cases  where  the  passenger, 
through  the  negligence  or  wrongful  act  of  the  carrier,  has  been  put  down  at  a 
place  other  than  his  destination,  necessitating  a  walk  from  which  sickness  or 
injury  has  resulted.  The  conclusion  generally  reached  is,  that  in  such  case 
the  act  of  the  carrier  is  the  proximate  cause  of  the  resulting  sickness,  provided 
the  passenger  has  been  prudent  and  careful  in  undertaking  the  walk,  there 
being  no  other  means  at  hand  of  alleviating  his  position.1 


The  court  said:  "  Persons  who  are  ill  have  a 
right  to  enter  the  cars  of  a  railroad  company 
and  travel  therein;  as  a  common  carrier  of 
passengers  the  company  has  no  right  to  pre- 
vent them,  but  the  increased  risk  arising  from 
■conditions  affecting  their  fitness  to  journey, 
certainly  where  they  are  unknown  to  the  car- 
rier, must  rest  upon  their  own  shoulders." 

Predisposition  to  Disease.  —  In  Baltimore  City 
Pass.  R.  Co.  v.  Kemp,  61  Md.  74,  a  passenger 
received  an  injury  which  resulted  in  a  cancer. 
In  discussing  the  effect  of  the  passenger's  pre- 
disposition to  cancer  the  court  said:  "  That  the 
*  *  *  plaintiff  may  have  had  a  tendency  or 
predisposition  to  cancer,  can  afford  no  proper 
ground  of  objection.  She,  in  common  with  all 
other  people  of  the  community,  had  a  right  to 
travel  or  be  carried  in  the  cars  of  the  defend- 
ants, and  she  had  a  right  to  enjoy  that  privi- 
lege without  incurring  the  peril  of  receiving  a 
wrongful  injury  that  might  result  in  inflaming 
and  developing  the  dormant  germs  of  a  fatal 
disease.  It  is  not  for  the  defendants  to  say 
that  because  they  did  not,  or  could  not,  in  fact, 
anticipate  such  a  result  of  their  negligent  act, 
they  must  therefore  be  exonerated  from 
liability  for  such  consequences  as  ensued. 
They  must  be  taken  to  know  and  to  contem- 
plate all  the  natural  and  proximate  conse- 
quences, not  only  that  certainly  would,  but 
that  probably  might,  flow  from  their  wrongful 
act.  The  defendants  must  be  supposed  to 
know  that  it  was  the  right  of  all  classes  and 
conditions  of  people,  whether  diseased  or 
otherwise,  to  be  carried  in  their  cars,  and  it 
must  also  be  supposed  that  they  knew  that  a 
personal  injury  inflicted  upon  any  one  with 
predisposition  or  tendency  to  cancer  might 
and  probably  would  develop  the  disease." 
Baltimore  City  Pass.  R.  Co.  v.  Kemp,  61  Md. 
74,  47  Am.  Rep.  381,  note.  See  also  Sloane  v. 
Southern  California  R.  Co.,  m  Cal.668;  Wal- 
lace v.  Wilmington,  etc.,  R.  Co.,  8  Houst. 
(Del.)  529. 

Pregnancy.  —  In  Brown  v.  Chicago,  etc.,  R. 
Co.,  54  Wis.  342,  41  Am.  Rep.  41,  it  appeared 
from  the  facts  as  found  by  the  jury  at  the  trial 
that  the  defendant  was  guilty  of  wrong  in  put- 
ting the  plaintiffs,  a  man  and  his  wife,  off  the 
■cars  at  a  place  other  than  their  destination,  so 
that  they  were  compelled  to  walk  home.  It  ap- 
peared further  that  the  plaintiff's  wife  was  preg- 
nant at  the  time  and  had  a  miscarriage  as  the 
result  of  the  walk  and  exposure.  It  was  held 
that  the  fact  that  the  defendant  did  not  know  of 
the  plaintiff's  condition  did  not  relieve  it  from 
liability  to  respond  in  damages  for  the  mis- 
carriage and  the  suffering  incident  thereto. 
See  also  Augusta,  etc.,  R.  Co.  v.  Randall,  79 
•Ga.  304,  34  Am.  &  Eng.  R.  Cas.  439. 


Aggravation  of  Existing  Injury.  —  Where  an 
injured  person  becomes  a  passenger,  and  while 
being  carried  has  his  injury  aggravated  by  the 
carrier's  negligence,  increasing  his  pain  and 
suffering  and  necessitating  surgical  attention, 
the  carrier  is  bound  to  make  compensation  for 
the  additional  suffering  and  expense  resulting 
from  its  negligence.  Montgomery,  etc.,  R. 
Co.  v.  Mallette,  92  Ala.  209;  Louisville,  etc., 
R.  Co.  v.  Miller,  141  Ind.  533. 

Effect  of  Existing  Injury  or  Disease  on  Amount 
of  Damages.- — See  Birkett  v.  Whitehaven 
Junction  R.  Co.,  4  H.  &  N.  730;  Louisville, 
etc.,  R.  Co.  v.  Miller.  141  Ind.  533;  and  infra, 
this  section,  Amount  of  Damages. 

1.  Sickness  Resulting  from  the  Necessity  of 
Walking  to  Destination  —  Rule  in  Hobbs  v.  Rail- 
way.—  In  Hobbs  v.  London,  etc.,  R.  Co.,  L. 
R.  10  Q.  B.  in,  a  conclusion  contrary  to  that 
in  the  text  was  reached  in  an  elaborate  discus- 
sion of  the  question.  The  plaintiffs,  a  man 
and  his  wife,  were  carried  aside  from  their  des- 
tination by  the  train  on  which  they  were  pass- 
engers, and  were  obliged  to  walk  home  at 
night  through  the  rain,  whereby  the  wife  was 
made  sick.  It  was  held  that  damages  could 
be  recovered  for  the  inconvenience  suffered, 
but  not  for  the  illness  of  the  wife.  The  case 
was  tested  by  the  rule  of  consequential  dam- 
ages for  a  breach  of  contract,  which  was  stated 
as  follows:  "  The  nearest  approach  to  anything 
like  a  fixed  rule  is  this :  that  to  entitle  a  person 
to  damages  by  reason  of  a  breach  of  contract, 
the  injury  for  which  compensation  is  asked 
should  be  one  that  may  be  fairly  taken  to  have 
been  contemplated  by  the  parties  as  the  possi- 
ble result  of  the  breach  of  contract." 

See  also  Walsh  v.  Chicago,  etc.,  R.  Co.,  42 
Wis.  23,  24  Am.  Rep.  376;  Pullman  Palace  Car 
Co.  v.  Barker,  4  Colo.  344,  34  Am.  Rep.  89; 
Francis  v.  St.  Louis  Transfer  Co.,  5  Mo.  App.  7. 

The  case  of  Hobbs  v.  London,  etc.,  R.  Co., 
L.  R.  10  Q.  B.  in,  just  set  out,  has  been  criti- 
cised and  practically  overruled  by  the  Queen's 
Bench  Division  of  the  Court  of  Appeal  in  Mc- 
Mahon  v.  Field,  7  Q.  B.  Div.  591,  which  was  a 
case  involving  the  carriage  of  live  stock. 

Same  —  The  Better  Rule.  —  In  Cincinnati, 
etc.,  R.  Co.  v.  Eaton,  94  Ind.  474,  48  Am.  Rep. 
179,  the  appellee,  traveling  on  the  appellant's 
road,  was  negligently  carried  beyond  her  des- 
tination and  put  off  at  the  next  station,  from 
which  she  had  to  walk  a  distance  of  five  miles 
in  order  to  arrive  at  the  house  of  a  relative 
whom  she  was  going  to  visit.  It  was  held  that 
if,  without  being  able  to  procure  a  conveyance, 
and  acting  with  prudence  and  care,  the  ap- 
pellee proceeded  on  foot  to  complete  her  jour- 
ney, and  thereby  and  as  an  incident  thereto 
received  injury  to  her  health  and  incurred 
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Personal  Injury.  —  Likewise,  an  injury  to  the  passenger  caused  by  encounter- 
ing a  il.mger  in  his  walk,  the  existence  of  which  was  known  to  the  wrongdoer 
at  the  time  the  act  was  committed,  is  a  proximate  result  of  the  act,  where  the 
passenger  is  not  chargeable  with  negligence  in  undertaking  the  walk  or  in. 
failing  to  avoid  the  danger.1 

Consequences  of  a  Risk  Voluntarily  Assumed.  —  But  where  the  walk  has  been  volun- 
tarily undertaken,  without  effort  to  avoid  it,  or  an  avoidable  danger  has  been 
voluntarily  encountered,  the  resulting  sickness  or  injury  cannot  be  recovered, 
for  in  an  action  against  the  carrier.8 


vexatious  annoyances,  she  became  entitled 
to  have  the  injury  and  annoyances  taken  into 
consideration  in  estimating  her  damages  in 
the  event  of  a  verdict  in  her  favor.  The  cases 
of  Hobbs  v.  London,  etc.,  R.  Co.,  L.  R.  10  Q.  B. 
in,  II  Moak  181,  and  Pullman  Palace  Car  Co. 
v.  Barker,  4  Colo.  344,  34  Am.  Rep.  89,  are 
disapproved,  and  the  distinction  noted  be- 
tween the  measure  of  damages  for  breach 
of  contract  merely  and  for  a  tort,  the  con- 
clusions stated  being  reached  on  the  ground 
that  the  facts  relied  upon  for  recovery  con- 
stituted a  tort,  concerning  which  a  wider  range 
of  inquiry  is  permissible  than  in  an  ordinary 
action  for  the  simple  breach  of  a  contract. 
See  also  Texas,  etc.,  R.  Co.  v.  Pollard,  2 
Tex.  App.  Civ.  Cas.,  §  481;  International,  etc., 
R.  Co.  v.  Terry,  62  Tex.  380,  50  Am.  Rep.  529, 
21  Am.  &  Eng.  R.  Cas.  323;  Brown  v.  Chi- 
cago, etc.,  R.  Co.,  54  Wis.  342,  41  Am.  Rep.  41 ; 
East  Tennessee,  etc.,  R.  Co.  v.  Lockhart,  79 
Ala.  315;  Mobile,  etc.,  R.  Co.  v.  McArthur,  43 
Miss.  180. 

Where  the  Passenger  is  Unlawfully  Ejected.  — 

Where  a  female  passenger  was  unlawfully 
ejected  from  the  train  at  a  strange  place,  in  the 
swamp  of  a  river,  on  a  cold  night,  and  being 
unable  to  get  shelter  except  with  negroes, 
walked  to  the  nearest  place  where,  within  her 
knowledge,  she  could  find  security,  and  it 
further  appeared  that  the  conditions  and  sur- 
roundings of  the  place  where  she  was  forced 
from  the  cars  were  well  known  to  the  em- 
ployees of  the  road,  it  was  held  that  the  inju- 
rious results  arising  from  the  walk  were  the 
proximate  results  of  the  negligent  act  of  the 
conductor  in  ejecting  the  passenger.  Interna- 
tional, etc.,  R.  Co.  v.  Gilbert,  64  Tex.  541.  See 
also  Smith  v.  Pittsburg,  etc.,  R.  Co.,  23  Ohio 
St.  11. 

Aggravation  of  Existing  Disease.  —  See  East 
Tennessee,  etc.,  R.  Co.  v.  Lockhart,  79  Ala. 
315;  Brown  v.  Chicago,  etc.,  R.  Co.,  54  Wis. 
342,  41  Am.  Rep.  41;  Ohio,  etc.,  R.  Co.  v. 
Burrow,  32  111.  App.  161. 

1.  Injury  from  a  Danger  Encountered  in  Walk- 
ing to  Destination.  —  In  Stutz  v.  Chicago,  etc., 
R.  Co.,  73  Wis.  147,  9  Am.  St.  Rep.  769,  the 
plaintiff  was  wrongfully  directed  by  the  con- 
ductor of  the  defendant's  train  to  alight  at  a 
place  some  distance  from  the  platform.  The 
plaintiff  was  compelled  to  walk  the  distance  to 
the  platform  on  a  side  track,  and  the  night 
being  dark,  fell  into  a  culvert  and  was  injured, 
and,  moreover,  became  very  much  frightened 
by  the  backing  of  the  defendant's  cars.  The 
conductor  knew  that  the  cars  would  be  backed, 
and  had  full  knowledge  of  all  the  dangers 
which  surrounded  the  plaintiff  when  he  di- 
rected her  to  leave  the  cars.    It  was  held  that 


the  injuries  sustained  were  the  proximate  re- 
sult of  the  defendant's  negligence.  See  also 
Winkler  v.  St.  Louis,  etc.,  R.  Co.,  21  Mo.  App. 
99;  Kreuziger  v.  Chicago,  etc.,  R.  Co.,  73, 
Wis.  158. 

Same  —  Question  for  the  Jury.  —  Where  a  pass- 
enger was  unlawfully  ejected  from  a  train  in 
the  middle  of  th.e  night,  at  a  flag  station,  and 
in  attempting  to  walk  to  the  next  station  was 
injured  by  falling  through  a  cattle  guard,  it 
was  held  proper  to  submit  to  the  jury  the 
question  whether  or  not  the  injury  was  the 
proximate  result  of  the  defendant's  wrongful 
act.  The  court  said:  "  His  cause  of  action 
does  not  arise  ex  contractu  merely;  it  is  an 
action  for  tort  as  well,  founded  upon  the 
breach  of  a  public  duty  by  a  public  carrier. 
*  *  *  And  hence  the  measure  of  his  dam- 
ages is  not  what  might  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  the  par- 
ties at  the  time  when  the  contract  of  carriage 
was  made  —  that  is,  when  the  ticket  was  sold  by 
the  carrier — but  rather  what  this  conductor 
might  reasonably  have  expected  to  flow  from 
his  wrongful  act  of  putting  this  man  off  at  that 
place,  at  that  time  of  night,  in  that  storm. 
The  question,  it  must  be  admitted,  is  not  en- 
tirely clear.  The  judge  could  not  say,  as 
matter  of  law,  upon  the  facts  of  this  case,  that 
the  particular  damage  was  or  was  not  too  re- 
mote; and  for  this  reason  the  question  was 
properly  left  to  be  solved  by  the  jury."  Evans 
v.  St.  Louis,  etc.,  R.  Co.,  11  Mo.  App.  463. 

2.  Sickness  from  Walk  Voluntarily  Undertaken. 
—  If  a  train  wrongfully  fails  to  stop  to  take  on 
a  passenger,  he  is  entitled  to  recover  nominal 
damages  and  such  actual  damages  as  he  may 
sustain  by  reason  of  the  delay;  but  if  the  pass- 
enger, instead  of  procuring  a  comfortable  and 
safe  conveyance,  or  waiting  a  few  hours  for 
another  train,  proceeds  on  foot  and  thereby 
brings  on  sickness,  he  is  not  entitled  to  re- 
cover for  the  sickness.  Indianapolis,  etc.,  R. 
Co.  v.  Birney,  71  111.  391;  Morse  v.  Duncan,  14 
Fed.  Rep.  396,  8  Am.  &  Eng.  R.  Cas.  374; 
Francis  v.  St.  Louis  Transfer  Co.,  5  Mo.  App.  7. 

Walk  Undertaken  without  Seeking  to  Obtain 
Shelter.  —  Where  a  female  passenger,  having 
been  carried  to  a  station  two  miles  beyond  her 
destination  and  there  put  down,  proceeded  to- 
walk  back  to  her  destination,  though  the  night 
was  intensely  cold,  and  without  inquiring  or 
seeking  to  obtain  shelter  or  lodging,  it  was 
held  that  sickness  resulting  from  the  walk 
must  be  attributed  to  the  passenger's  impru- 
dence, and  the  company  was  not  liable  to  make 
compensation  for  the  sickness.  Texas,  etc., 
R.  Co.  -•.  Cole,  66  Tex.  562. 

Rejection  of  Proffered  Assistance.  —  In  arr 
action  by  a  passenger  to  recover  damages  for 
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3.  Elements  of  Damages — a.  For  Failure  to  Carry  —  (i)  Generally.  - 
The  damages  for  a  mere  failure  or  refusal  of  a  carrier  to  carry  a  passenger  will, 
in  general,  consist  in  compensation  for  the  actual  loss  sustained  by  the  pass- 
enger. This  may  include,  speaking  generally,  the  following:  the  expense  of 
reaching  his  destination  by  another  means,  hotel  expenses  incurred  by  the 
delay,  and  any  actual  loss  sustained  in  matters  of  business  as  the  direct  and. 


having  been  carried  beyond  her  station  and 
the  consequent  sickness  caused  by  the  walk 
to  the  station,  and  thence  to  her  home,  it  was 
held  to  be  error  to  refuse  to  instruct  the 
jury:  "  If  you  find  from  the  evidence  that, 
after  leaving  said  train,  plaintiff 's  wife  walked 
back  to  the  section  house,  and  that  so  walk- 
ing that  distance  did  not  cause  her  illness,  and 
that  while  so  there  any  of  her  relatives  or 
friends  proposed  to  take  her  home  safely,  and 
that  she  declined  said  assistance,  and  subse- 
quently walked  a  longer  distance  to  her  home, 
and  this  last  walking  caused  or  contributed  to 
her  sickness,  then  you  cannot  find  for  the 
plaintiff,  even  though  defendant  was  in  fault 
in  requiring  her  to  leave  the  train  at  a  point 
other  than  the  depot."  It  was  the  passenger's 
duty  to  use  ordinary  care  to  prevent  injuries 
to  herself  greater  than  the  situation  demanded. 
Gulf,  etc.,  R.  Co.  v.  Head,  (Tex.  App.  1891)  15 
S.  W.  Rep.  504. 

Aggravation  of  Rupture  by  Walk  Unnecessarily 
Taken.  —  Where  a  passenger  is  unlawfully 
ejected  from  a  train,  only  such  actual  damages 
as  would  be  the  natural  and  proximate  result 
of  the  unlawful  ejectment  can  be  allowed. 
So,  where  a  passenger  was  unlawfully  ejected 
at  a  place  from  which  a  walk  of  five  or  ten 
minutes  would  have  taken  him  to  the  station, 
and  instead  of  going  back  to  the  station  walked 
several  miles  to  his  home,  being  ruptured  and 
unwell  at  the  time,  it  was  held  that  he  could 
not  recover  damages  for  aggravation  of  his 
condition.  The  court  said:  "  If  appellee  had 
been  ejected  such  a  distance  from  Holiday  as 
to  have  made  it  a  debatable  question  in  his 
mind,  acting  as  a  reasonable  and  prudent  per- 
son, whether  it  were  better  for  his  health  and 
safety  to  return  to  Holiday  or  proceed  to  Cow- 
den,  he  would  probably  have  had  a  right  to 
adopt  either  course,  and  the  bad  results,  if 
any,  to  his  health  might  with  propriety  be 
charged  to  his  expulsion  from  the  cars." 
Ohio,  etc.,  R.  Co.  v.  Burrow,  32  111.  App.  161. 

Injury  from  Danger  Voluntarily  Encountered.  — 
In  Lewis  v.  Flint,  etc.,  R.  Co.,  54  Mich.  55,  52 
Am.  Rep.  790,  it  appeared  that  the  plaintiff, 
having  been  wrongfully  carried  beyond  his 
station,  attempted  to  walk  back,  and  in  doing 
so  fell  into  a  cattle  guard  and  was  injured. 
The  plaintiff  knew  of  the  cattle  guard  and 
could  easily  have  avoided  it,  but,  anticipating 
no  danger,  continued  on  his  course.  The  im- 
mediate cause  of  the  injury  was  the  plaintiff's 
failure  to  locate  the  cattle  guard  exactly,  the 
night  being  dark.  It  was  held  that  the  plain- 
tiff's injuries  thus  sustained  were  not  the  proxi- 
mate result  cf  the  carrier's  negligence.  The 
case  contains  an  extensive  review  of  the 
authorities,  including,  besides  the  decisions 
in  cases  of  injury  to  passengers,  decisions  in 
analogous  cases. 

In  Hussy  v.  St.  Louis,  etc.,  R.  Co.,  76  Mo. 
288,  43  Am.  Rep.  762,  it  appeared  that  the 


plaintiff,  having  boarded  the  train,  was  wrong- 
fully commanded  to  get  off  a  caboose  of  the 
defendant,  where  he  had  a  right  to  be.  He 
obeyed  the  command,  and  while  upon  the 
ground  stepped  upon  a  track,  where  he  was 
run  upon  and  injured  by  a  train.  Hough,  J., 
speaking  for  the  court,  said:  "  It  is,  perhaps, 
probable  that  if  the  plaintiff  had  not  been 
ordered  out  of  the  caboose  he  would  not  have- 
been  injured;  but  this  hypothesis  does  not 
establish  the  legal  relation  of  cause  and  effect 
between  the  expulsion  and  the  injury.  If  the 
plaintiff  had  not  left  home,  he  certainly  would 
not  have  been  injured  as  he  was,  but  his  leav- 
ing home  could  not  therefore  be  declared  to 
be  the  cause  of  his  injury.  As  the  plaintiff's 
injury  was  neither  the  ordinary,  natural,  nor 
probable  consequence  of  his  expulsion  from 
the  caboose,  such  expulsion,  however  it  might- 
excite  our  indignation,  in  the  absence  of  any 
regulation  of  the  defendant  to  justify  it,  can- 
not be  considered  in  this  action;  and  the  legal 
aspect  of  the  case  is  precisely  the  same  that  it 
would  have  been  if  no  such  expulsion  had 
taken  place.  It  is  to  be  regarded  as  if  the 
plaintiff  had  gone  to  the  caboose  and  could' 
not  get  in  because  it  was  locked,  or,  being  able 
to  get  in,  chose  to  remain  outside." 

If  a  railway  carrier,  instead  of  discharging 
his  passenger  at  the  place  of  destination  called 
for  by  the  contract  of  carriage,  lands  him  at 
another  place,  from  which  he  cannot  reach  the- 
place  of  destination  by  any  practicable  route 
without  encountering  a  serious  danger,  and 
the  passenger  immediately  thereafter,  pro- 
ceeding by  the  only  practicable  route  to  the 
place  of  destination,  without  fault  or  negli- 
gence on  his  part,  encounters  such  danger  and 
is  hurt,  there  is  no  difficulty  in  saying  that 
the  hurt  is  a  proximate  consequence  of  the 
wrong  done  by  the  carrier.  If,  on  the  other 
hand,  the  plaintiff,  with  full  knowledge  of  the 
circumstances  and  danger,  having  been  told 
of  them  by  the  conductor,  instead  of  ask- 
ing that  the  train  be  backed  took  upon  him- 
self to  get  safely  to  the  station,  the  injury  is 
not  the  proximate  result  of  the  defendant's 
negligence.  Whether,  under  the  evidence  ad- 
duced, the  injury  complained  of  was  or  was 
not  the  proximate  result  of  the  defendant's 
negligence,  is  a  question  for  the  jury.  Wink- 
ler v.  St.  Louis,  etc.,  R.  Co.,  21  Mo.  App.  99. 

In  Kreuziger  v,  Chicago,  etc.,  R.  Co.,  73: 
Wis.  158,  the  plaintiff  and  a  friend  were  put 
off  the  cars  at  a  point  beyond  the  platform, 
from  which  point  they  were  compelled  to 
walk,  and  in  doing  so  both  fell  into  a  culvert.. 
It  was  held  to  be  error  to  refuse  to  submit  to 
the  jury  for  special  finding  the  question 
whether  the  plaintiff's  injuries  were  the  remote- 
or  proximate  result  of  the  defendant's  negli- 
gence, there  being  evidence  tending  to  show 
that  the  plaintiff  fell  into  the  culvert  by  reasoni 
of  trying  to  help  her  friend  out, 
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necessary  consequence  of  the  carrier's  failure  to  carry  him.1 

[2\  Sickness.  —  Sickness  brought  about  by  the  failure  to  carry  may  also 

become  an  clement  of  damages  where  it  results  proximately  from  the  carrier's 

negligence  and  not  from  that  of  the  passenger.* 

(3)  Inconvenience  and  Disappointment. —  And  it  has  been  held  that  mere 

inconvenience  may  be  aground  of  damages  if  it  is  capable  of  being  stated  in  a 

tangible  form  and  assessed  at  a  money  value;   but  mere  disappointment 

caused  by  the  detention  is  not  a  proper  subject  for  consideration  in  assessing 

the  damages.3 

b.  For  Putting  Down  Passenger  Aside  from  Destination. — The 
elements  of  damages  under  this  head  are  essentially  the  same  as  those  consid- 


1 .  Elements  of  Damages  for  Failure  to  Carry.  — 

In  Indianapolis,  etc.,  R.  Co.  v.  Birney,  71 
111.  391,  the  appellee  brought  an  action  to  re- 
cover damages  for  the  failure  of  the  appel- 
lant's train  to  stop  and  take  him  on.  The 
court  said:  "  Had  he  procured  a  carriage  and 
horses  to  make  the  trip,  the  company  would  no 
doubt  have  been  liable  for  reasonable  compen- 
sation for  its  use  and  for  a  driver;  or  had  he 
awaited  the  next  train,  and  gone  on  it,  he 
would  have  been  entitled  to  nominal  damages 
at  least,  and  could  have  recovered  for  all  such 
actual  damages  as  he  could  have  proved  in 
the  way  of  necessarily  increased  expenses 
whilst  awaiting  the  arrival  of  the  train,  and 
loss  by  being  unable  to  visit  patients  who 
required  his  medical  advice,  or  injury  or  loss 
he  may  have  actually  sustained  in  his  busi- 
ness, occasioned  by  the  delay."  See  also 
Cranston  v.  Marshall,  5  Exch.  395;  Hamlin 
■v.  Great  Northern  R.  Co.,  I  H.  &  N.  408,  2 
Jur.  N.  S.  1122,  26  L.  J.  Exch.  20;  Morse 
v.  Duncan,  14  Fed.  Rep.  396;  The  Zenobia, 
Abb.  Adm.  80;  Baltimore,  etc.,  R.  Co.  v. 
Carr,  71  Md.  135;  Northern  Cent.  R.  Co. 
v.  O'Conner,  76  Md.  207,  35  Am.  St.  Rep. 
422,  52  Am.  &  Eng.  R.  Cas.  176;  Francis  v. 
St.  Louis  Transfer  Co.,  5  Mo.  App.  7;  Bonsteel 
v.  Vanderbilt,  21  Barb.  (N.  Y.)  26;  Briggs  v. 
Vanderbilt,  19  Barb.  (N.  Y.)  222. 

Refusal  to  Admit  Passenger  to  the  Train.  —  In 
Baltimore,  etc.,  R.  Co.  v.  Carr,  71  Md.  135, 
and  Northern  Cent.  R.  Co.  v.  O'Conner,  76 
Md.  207,  35  Am.  St.  Rep.  422,  52  Am.  &  Eng. 
R.  Cas.  176,  the  failure  to  carry  was  occa- 
sioned by  the  refusal  of  the  carrier's  gate- 
keeper to  admit  the  passenger  to  the  train,  and 
the  elements  of  damages  to  be  recovered 
were  held  to  be  such  as  are  stated  in  the  text. 

Partial  Failure  to  Carry.  —  So,  where  the 
agent  of  a  railroad  company  in  Atlanta,  Ga., 
sold  to  a  passenger  a  ticket  to  Galveston,  Tex. 
{to  which  point  it  was  guaranteed  he  could  go), 
by  way  of  his  own  road  and  connecting  roads 
to  New  Orleans,  and  thence  by  the  Morgan 
line  of  steamers  to  Galveston,  and  upon  the 
arrival  of  the  passenger  in  New  Orleans  he 
found  that  the  steamers  on  the  Morgan  line 
had  been  taken  off,  it  was  held  that  if  there 
were  other  routes  to  his  destination  open  to 
him,  the  measure  of  damages  which  he  could 
recover  against  the  road  issuing  the  ticket 
would  be  what  it  would  have  cost  him  to  have 
reached  his  destination  by  other  means  and 
routes  than  the  Morgan  line,  including  reason- 
able pay  for  delays;  and  it  might  include, 
also,  such  special  damages  as  the  party 
may  have  sustained  by  reason  of  such  delay. 
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If  the  steamers  had  been  withdrawn  when 
the  ticket  was  purchased,  and  the  purchaser 
proceeded  to  New  Orleans,  and  there  was  no 
other  convenient  and  expeditious  way,  then 
the  measure  of  damages  would  be  the  expenses 
of  the  purchaser  from  Atlanta  to  New  Orleans 
and  back,  expenses  while  there,  necessary  ex- 
penses on  the  road,  and  the  loss  of  time  in 
making  the  passage  there  and  back.  Central 
R.  Co.  v.  Combs,  70  Ga.  533,  18  Am.  &  Eng. 
R.  Cas.  298.  And  see  Briggs  v.  Vanderbilt, 
19  Barb.  (N.  Y.)  222;  Bonsteel  v.  Vanderbilt, 
21  Barb.  (N.  Y.)  26;  Francis  v.  St.  Louis  Trans- 
fer Co.,  5  Mo.  App.  7. 

2.  Sickness  as  an  Element  of  Damages  for  Fail- 
ure to  Carry.  —  See  Williams  »/.  Vanderbilt,  28 
N.  Y.  217,  84  Am.  Dec.  333;  Heirn  v. 
M'Caughan,  32  Miss.  17,  66  Am.  Dec.  588. 

Not  an  Element  when  Caused  by  the  Passenger's 
Negligence  or  Imprudence.  —  Morse  v.  Duncan, 
14  Fed.  Rep.  396;  Indianapolis,  etc.,  R.  Co.  v. 
Birney,  71  111.  391;  Francis  v.  St.  Louis  Trans- 
fer Co.,  5  Mo.  App.  7.  See  supra,  this  section, 
Direct  and  Consequential  Damages  —  Effect  of 
Passenger' s  Negligence  or  Imprudence. 

3.  Inconvenience  is  an  element  when  capable 
of  being  stated  in  a  tangible  form  and  assessed 
at  a  money  value.  Baltimore,  etc.,  R.  Co.  v. 
Carr,  71  Md.  135;  Northern  Cent.  R.  Co.  v. 
O'Conner,  76  Md.  207,  35  Am.  St.  Rep.  422,  52 
Am.  &  Eng.  R.  Cas.  176;  St.  Louis,  etc.,  R. 
Co.  v.  Berry,  4  Tex.  App.  Civ.  Cas.,  £  166. 

Disappointment  Is  Not  an  Element.  —  Where  a 
passenger  contracted  for  carriage  by  a  certain 
steamer,  which  turned  out  to  have  been 
wrecked  before  the  contract  was  made,  it  was 
held,  in  an  action  on  the  contract,  that  the 
passenger  could  recover  back  money  paid  for 
passage  on  the  steamer,  but  not  for  the  dis- 
appointment in  not  reaching  his  destination. 
Bonsteel  v.  Vanderbilt,  21  Barb.  (N.  Y.)  26; 
Briggs  v.  Vanderbilt,  19  Barb.  (N.  Y.)  222. 

But  see  St.  Louis,  etc.,  R.  Co.  v.  Berry,  4 
Tex.  App.  Civ.  Cas.,  §  166,  where  the  appellee, 
while  traveling  with  his  family,  was  delayed 
several  days  by  reason  of  the  appellant's  neg- 
ligence, and  it  was  held  that  he  could  recover 
for  the  annoyance,  vexation,  and  trouble  occa- 
sioned by  the  delay.  And  in  Walsh  t.  Chicago, 
etc.,  R.  Co.,  42  Wis.  23,  24  Am.  Rep.  376,  15 
Am.  Ry.  Rep.  71,  where  the  action  was  on  a 
special  contract  to  carry  on  Sunday,  there  is  a 
dictum  to  the  effect  that  the  plaintiff  could 
have  recovered  for  the  disappointment  of 
mind,  sense  of  wrong,  or  injured  feelings 
caused  by  the  failure  of  the  defendant  to  com- 
pletely perform  its  contract,  if  the  action  had 
been  for  a  breach  of  the  carrier's  general  duty. 
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ered  under  the  last,  save  that  a  passenger  who  has  been  put  down  before 
reaching  his  destination,  or  has  been  carried  beyond  it,  will  ordinarily  be  put 
to  the  necessity  of  walking  to  his  destination  or  using  such  means  as  are  at 
hand  to  alleviate  his  position,  and  where  other  means  than  walking  are  avail- 
able he  is  entitled  to  the  expense  incurred  in  employing  them.  But,  as  has 
been  seen  in  the  discussion  of  consequential  damages,1  where  the  passenger 
has  used  ordinary  care  to  avoid  walking,  without  success,  he  is  entitled  to 
compensation  for  the  inconvenience  of  having  to  walk,  and  for  any  sickness  or 
injury  proximately  resulting  therefrom.2 


1.  See  supra,  this  section,  Direct  and  Conse- 
quential Damages. 

2.  Elements  of  Damages  for  Putting  Down  Pass- 
enger before  Reaching  His  Station  —  Expense  In- 
curred. —  The  passenger  may  recover  the  cost 
•of  conveyance  to  his  destination  by  another 
means.  Francis  z\  St.  Louis  Transfer  Co.,  5 
Mo.  App.  7. 

Inconvenience.  — ■  A  passenger  so  put  down 
may  recover  for  the  inconvenience  of  having  to 
walk  to  his  destination.  Hobbs  v.  London, 
■etc.,  R.  Co.,  L.  R.  10  Q.  B.  ill;  Walsh  v.  Chi- 
cago, etc.,  R.  Co.,  42  Wis.  23,  24  Am.  Rep.  376. 

Sickness.  —  The  three  cases  last  cited  hold 
that  sickness  resulting  to  the  passenger  from 
having  to  walk  to  his  destination  cannot  be  re- 
covered for;  but  there  is  nothing  in  the  differ- 
ence between  the  wrongs  committed  to  war- 
rant a  conclusion  different  from  the  decisions 
in  cases  where  the  passenger  has  been  taken 
beyond  his  station,  and  the  better  rule  is  that 
stated  further  down  in  this  note  and  in  Brown 
v.  Chicago,  etc.,  R.  Co.,  54  Wis.  342,  41  Am. 
Rep.  41.  And  see  supra,  this  section,  Direct 
and  Consequential  Damages  —  Particular  Appli- 
cation of  the  Rules. 

Carrying  Beyond  Station  or  Destination.  — 
Where  the  company  has  violated  its  contract 
with  a  passenger  by  carrying  him  beyond  his 
destination,  it  is  responsible  in  damages  for 
the  discomfort,  inconvenience,  sickness,  ex 
penses,  and  charges  shown  to  have  been  the  di- 
rect, natural,  and  proximate  result  of  the  breach 
of  the  contract.  International,  etc.,  R.  Co. 
-'.  Terry,  62  Tex.  380,  50  Am.  Rep.  529,  21  Am. 
■&  Eng.  R.  Cas.  323;  East  Tennessee,  etc.,  R. 
Co.  v.  Lockhart,  79  Ala.  315;  Alabama  G.  S. 
R.  Co.  v.  Sellers,  93  Ala.  9,  30  Am.  St.  Rep. 
17;  Texas,  etc.,  R.  Co.  v.  Pollard,  2  Tex.  App. 
Civ.  Cas.,  §  481. 

Inconvenience.  —  In  an  action  against  a  car- 
rier by  a  passenger  who  has  been  carried  be- 
yond his  destination,  the  plaintiff  is  entitled  to 
recover  damages  for  his  trouble  and  incon 
venience  in  getting  back  to  his  destination. 
East  Tennessee,  etc.,  R.  Co.  v.  Lockhart,  79 
Ala.  315;  Alabama  G.  S.  R.  Co.  v.  Sellers,  93 
Ala.  9,  30  Am.  St.  Rep.  17;  Pennsylvania  R. 
Co.  v.  Aspell,  23  Pa.  St.  147,  62  Am.  Dec.  323; 
Trigg  v.  St.  Louis,  etc.,  R.  Co.,  74  Mo.  147,  41 
Am.  Rep.  305,6  Am.  &  Eng.  R.  Cas.  345;  Cin- 
cinnati, etc.,  R.  Co.  v.  Eaton,  94  Ind.  474,  48 
Am.  Rep.  179. 

Sickness. — A  passenger  who  has  been  car- 
ried beyond  his  destination,  and,  without  being 
able  to  procure  a  conveyance,  and  acting  with 
prudence  and  care,  walks  back,  is  entitled  to 
damages  for  sickness  resulting  from  the  walk. 
Cincinnati,  etc.,  R.  Co.  v.  Eaton,  94  Ind.  474, 
48  Am.  Rep.  179;  East  Tennessee,  etc.,  R.  Co. 


v.  Lockhart,  79  Ala.  315;  Mobile,  etc.,  R.  Co.  v. 
McArthur,  43  Miss.  180;  Texas,  etc.,  R.  Co. 
v.  Pollard,  2  Tex.  App.  Civ.  Cas.,  §  481;  Inter- 
national, etc.,  R.  Co.  v.  Terry,  62  Tex.  380,  50 
Am.  Rep.  529. 

But  not  when  the  sickness  results  from  the 
passenger's  own  negligence  or  imprudence  in 
undertaking  the  walk  without  endeavoring  first 
to  find  shelter,  or  where  the  walk  is  unneces- 
sarily taken.  Texas,  etc.,  R.  Co.  v.  Cole,  66 
Tex.  562;  Gulf,  etc..  R.  Co.  v.  Head,  (Tex. 
App.  1891)  15  S.  W.  Rep.  504;  Ohio,  etc.,  R. 
Co.  v.  Burrow,  32  111.  App.  161. 

Injury.  —  So  where  the  passenger  is  com- 
pelled to  walk  to  his  destination,  and  in  doing 
so  sustains  a  personal  injury  by  reason  of  some 
danger  encountered,  the  existence  of  which  is 
known  to  the  carrier,  he  is  entitled  to  have 
such  injury  considered  as  an  element  of  dam- 
ages, provided  it  is  the  proximate  result  of  the 
carrier's  wrong,  and  not  attributable  to  the 
passenger's  negligence  or  other  independent 
cause  distinct  from  the  wrong.  Stutz  v.  Chi- 
cago, etc.,  R.  Co.,  73  Wis.  147,  9  Am.  St.  Rep. 
769;  Winkler  v.  St.  Louis,  etc.,  R.  Co.,  21  Mo. 
App.  99;  Kreuziger v.  Chicago,  etc.,  R.  Co.,  73 
Wis.  158;  Evans  v.  St.  Louis,  etc.,  R.  Co.,  11 
Mo.  App.  463. 

But  where  the  injury  is  caused  by  the  pass- 
enger's own  negligence  or  imprudence  he  can- 
not recover.  Lewis  v.  Flint,  etc.,  R.  Co.,  54 
Mich.  55,  52  Am.  Rep.  790;  Henry  v.  St. 
Louis,  etc.,  R.  Co.,  76  Mo.  288,  43  Am.  Rep. 
762;  Winkler  v.  St.  Louis,  etc.,  R.  Co.,  21  Mo. 
App.  99;  Kreuziger  v.  Chicago,  etc.,  R.  Co.,  73 
Wis.  158.  See  supra,  this  title,  Matters  of 
Defense  —  Contributory  Negligence. 

Fright.  —  In  East  Tennessee,  etc.,  R.  Co.  v. 
Lockhart,  79  Ala.  315,  the  plaintiff,  a  young 
girl  about  eight  years  of  age,  was  carried  a 
mile  beyond  her  destination  and  put  off  at  a 
place  with  which  she  was  not  familiar,  and 
from  which  she  was  compelled  to  walk  back 
to  the  station.  It  was  held  that  the  fright  of 
the  plaintiff,  directly  produced  by  the  wrongful 
act,  in  addition  to  the  trouble,  inconvenience, 
peril,  and  fatigue,  was  an  element  of  damage 
proper  to  be  considered  by  the  jury.  And  see 
Cincinnati,  etc.,  R.  Co.  v.  Eaton,  94  Ind.  474, 
48  Am.  Rep.  179. 

Mental  Anxiety.  —  A  passenger  who  is  car- 
ried beyond  her  station  by  the  negligence  of 
the  company,  but  without  any  circumstances 
of  aggravation,  and  without  receiving  any  per- 
sonal injury,  may  recover  compensation  for  the 
inconvenience,  loss  of  time,  labor,  and  expense 
of  traveling  back,  but  not  for  anxiety  and  sus- 
pense of  mind  suffered  in  consequence  of  the 
delay,  nor  the  effects  upon  her  health,  nor  the 
danger  to  which  she  was  exposed  in  conse- 
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c.  For  Maltreatment  of  Passengers  —  (i)  Unlawful  Ejection. — 
Where  a  passenger  has  been  unlawfully  ejected  from  the  carrier's  car,  he  may 
recover  in  an  action  against  the  carrier  the  cost  of  a  ticket  to  the  place  to 
which  he  was  entitled  to  be  carried,  the  loss  caused  by  delay,  and  any  other 
pecuniary  loss  shown  to  be  the  proximate  consequence  of  the  ejection,  and,  in 
addition,  a  reasonable  compensation  for  the  indignity  and  humiliatioa 
suffered.1 

Indignity  and  Humiliation.  —  The  humiliation  or  indignity  for  which  recovery 
may  be  had  may  arise  either  from  the  manner  in  which  the  ejection  is  accom- 
plished or  from  the  mere  act  of  ejection;  and  even  though  there  be  no  actual 
ejection,  the  passenger  may  recover  for  similar  feelings  of  suffering  caused  by 
the  illegal  exaction  of  fare  which  he  pays  to  avoid  ejection.2 


quencc  of  the  train  being  stopped  at  her  sta- 
tion an  insufficient  length  of  time  to  enable  her 
to  get  off.  Trigg  v.  St.  Louis,  etc.,  R.  Co.,  74 
Mo.  147,  41  Am.  Rep.  305,  6  Am.  &  Eng.  R. 
Cas.  345. 

And  where  a  passenger  was  carried  beyond 
his  station,  it  was  held  that  he  could  not  re- 
cover for  anxiety  occasioned  by  the  separation 
from  his  family.  Dorrah  v.  Illinois  Cent.  R. 
Co.,  65  Miss.  14,  7  Am.  St.  Rep.  629,  30  Am. 
&.  Eng.  R.  Cas.  576. 

1.  Elements  of  Damages  for  Unlawful  Expulsion 
—  Generally. —  Where  a  conductor,  acting  in 
good  faith,  though  wrongfully,  ejects  a  passen- 
ger from  a  train,  with  no  more  force  than  is 
necessary  to  effect  his  purpose,  the  ejected 
passenger  may  recover  the  amount  of  the  cost 
of  a  ticket  from  the  place  where  he  was  ejected 
to  the  place  called  for  in  his  original  contract, 
together  with  such  damages  as  he  sustained 
on  account  of  delay  occasioned  by  the  expul- 
sion, and  all  additional  expense  necessarily 
occasioned  thereby,  as  well  as  reasonable  dam- 
ages for  the  indignity  in  being  expelled  from 
the  train.  Pennsylvania  R.  Co.  v.  Connell, 
112  111.  295,  54  Am.  Rep.  238,  127  111.  419; 
Gorman  v.  Southern  Pac.  Co.,  97  Cal.  1,  33 
Am.  St.  Rep.  157;  Allen  v.  Camden,  etc., 
Steamboat  Ferry  Co.,  46  N.  J.  L.  198;  Dela- 
ware, etc.,  R.  Co.  v.  Walsh,  47  N.  J.  L.  548. 
See  also  cases  cited  in  the  following  note. 

2.  Humiliation  and  Indignity  —  Rule  Stated. — 
Where  a  passenger  was  wrongfully  expelled 
from  a  train  it  was  said  that  "  by  the  great 
weight  of  authority  it  is  well  established  that 
the  sense  of  wrong  suffered  and  the  feeling  of 
humiliation  and  disgrace  engendered,  if  any, 
is  an  actual  damage  for  which  the  injured  party 
is  entitled  to  compensation  in  this  class  of 
cases."  Willson  v.  Northern  Pac.  R.  Co.,  5 
Wash.  621;  McGinnis  v.  Missouri  Pac.  R.  Co., 
21  Mo.  App.  399;  Baltimore,  etc.,  Turnpike 
Road  v.  Boone,  45  Md.  344. 

Evidence  of  Contemptuous  Manner  and  Insulting 
Conduct  in  unlawfully  ejecting  a  passenger  is 
admissible  to  enhance  the  damages.  Coppin 
v.  Braithwaite,  8  Jur.  875;  Toledo,  etc.,  R.  Co. 
v.  McDonough,  53  Ind.  289;  Sloane  v.  South- 
ern California  R.  Co.,  111  Cal.  668;  McGinnis 
v.  Missouri  Pac.  R.  Co.,  21  Mo.  App.  399;  Mis- 
souri Pac.  R.  Co.  v.  Martino,  2  Tex.  Civ.  App. 
634;  International,  etc.,  R.  Co.  v.  Gilbert,  64 
Tex.  536;  Chicago,  etc.,  R.  Co.  v.  Williams, 
55  111.  185,  8  Am.  Rep.  641. 

Passenger's  Position  in  Life  and  Standing  in 
Community  Considered.  —  The  measure  of  dam- 


ages in  an  ordinary  case  of  wrongful  expulsion; 
from  a  train,  without  unnecessary  violence  or 
insult,  and  from  which  no  bodily  injury  re- 
sults, is  the  cost  of  a  licket  from  the  point  of 
expulsion  to  the  passenger's  destination,  to- 
gether with  an  allowance  for  such  damages  as 
actually  result  from  loss  of  time.  But  when 
the  expulsion  is  accompanied  by  undue  vio- 
lence or  by  insult  and  abuse,  the  jury  is 
authorized  to  consider  the  injured  feelings  of 
the  plaintiff,  the  indignity  endured,  his  mental 
suffering,  the  humiliation  and  wounded  pride- 
which  one  in  his  condition  in  life  and  standing 
in  the  community  would  experience,  and  to' 
award  him  compensatory  damages  therefor. 
Gorman  v.  Southern  Pac.  Co.,  93  Cal.  1,  33; 
Am.  St.  Rep.  157. 

Indignity  Suffered  under  Forcible  Ejection.  —  A 
passenger  forcibly  ejected  from  a  ferryboat 
may  recover,  in  addition  to  actual  damages, 
reasonable  compensation  for  the  indignity  and 
consequent  injury  to  feelings.  Allen  v.  Cam- 
den, etc.,  Steamboat  Ferry  Co.,  46  N.  J.  L.  198; 
Georgia  R.  Co.  v.  Olds,  77  Ga.  673;  City,  etc., 
R.  Co.  v.  Brauss,  70  Ga.  380. 

Under  Threatened  Violence.  —  WThere  a  passen- 
ger is  unlawfully  forced  to  leave  the  train  un- 
der threat  of  violence  he  may  recover  for  the 
indignity  suffered.    Delaware,  etc.,  R.  Co. 
Walsh,  47  N.  J.  L.  548. 

Unnecessary  Publicity.  —  Where  a  passenger  is 
unlawfully  ejected  from  a  railroad  car,  in  the 
presence  of  others,  and  the  conductor  publicly 
announces,  as  his  reason  for  so  doing,  that 
the  passenger  refused  to  pay  his  fare,  a  jury 
may  properly  find  from  such  facts  that  the 
passenger  ejected  suffered  feelings  of  shame 
and  humiliation,  without  any  other  proof  on 
that  subject.  Chicago,  etc.,  R.  Co.  v.  Chis- 
holm,  79  111.  584. 

Mere  Negligence  or  Mistake.  —  Where  a  pass- 
enger is  unlawfully  expelled  from  a  train,  the 
indignity  suffered  is  a  proper  subject  of  com- 
pensation, whether  the  act  was  wanton,  mali- 
cious, or  wilful,  or  whether  it  was  merely  neg- 
ligent or  mistaken.  St.  Louis,  etc.,  R.  Co.  v. 
Trimble,  54  Ark.  354;  Lake  Erie,  etc.,  R.  Co. 
v.  Christison,  39  111.  App.  495;  Toledo,  etc., 
R.  Co.  v.  Kid,  29  111.  App.  353;  Chicago,  etc., 
R.  Co.  v.  Flagg,  43  111.  364,  92  Am.  Dec.  133; 
Chicago,  etc.,  R.  Co.  v.  Holdridge,  118  Ind.  281; 
Louisville,  etc.,  R.  Co.  v.  Wilsey,  (Ky.  1SS9)  12 
S.  W.  Rep.  275,  39  Am.  &  Eng.  R.  Cas.  41S; 
Willson  v.  Northern  Pac.  R.  Co.,  5  Wash.  621; 
Baltimore,  etc.,  Turnpike  Road  v.  Boone,  45 
Md.  344;  Philadelphia,  etc.,  R.  Co.  v.  Hoeflich, 
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Personal  Injury  and  Inconvenience.  —  The  ejected  passenger  may  also  recover  for 
any  personal  injury  proximately  resulting  from  the  ejection,  as  well  as  for  the 
inconvenience  and  annoyance  suffered  by  reason  of  having  to  walk  to  a  station 
or  other  place;  but  not  for  injuries  caused  by  his  forcible  resistance  to  the 
ejection,  unless  the  wrong  is  wantonly  or  maliciously  done.1 

(2)  Lawful  Ejection  in  an  Improper  Manner.  —  Even  though  lawful  cause 
exists  for  the  ejection  of  a  passenger,  if  more  force  is  used  than  is  necessary 
for  the  purpose,  or  if  the  ejection  is  made  at  an  improper  time  or  place,  the 
carrier  is  liable  for  the  damages  sustained  by  the  passenger,  including  «_ompen- 
sation  for  the  humiliation  and  indignity  suffered,  if  any.3 


■i>2.  Md.  300,  50  Am.  Rep.  223;  Smith  v.  Pitts- 
burg, etc..  R.  Co.,  23  Ohio  St.  II. 

Not  an  Element  Where  the  Train  is  Entered  for 
the  Purpose  of  being  Ejected.  —  Where  a  passen- 
ger has  been  wrongfully  ejected  from  a  train 
by  the  carrier's  servants,  and  nothing  else  is 
shown,  the  inference  may  be  legitimately 
drawn  without  express  proof  that  the  passen- 
ger's feelings  were  wounded  and  that  he 
suffered  pain  of  mind;  but  where  the  proof 
tends  to  show  that  the  passenger  ejected  en- 
tered the  train  in  the  expectation  and  with  the 
■desire  that  he  should  be  put  off,  in  order  that 
he  might  make  a  case  for  damages  against  the 
company,  he  should  recover  only  actual  dam- 
ages, and  nothing  for  wounded  feelings  or  pain 
•of  mind.  St.  Louis,  etc.,  R.  Co.  v.  Trimble, 
54  Ark.  354.  And  see  Holmes  v.  Carolina 
Cent.  R.  Co.,  94  N.  Car.  318,  26  Am.  &  Eng. 
R.  Cas.  190;  Cincinnati,  etc.,  R.  Co.  v.  Cole, 
29  Ohio  St.  126,  23  Am.  Rep.  729. 

Illegal  Exaction  of  Fare.  —  Where  a  conductor 
illegally  exacts  fare  from  a  passenger,  who 
pays  it  in  order  to  avoid  ejection  from  the 
train,  the  passenger  may  recover  in  addition 
'to  the  fare  paid  a  reasonable  compensation  for 
the  humiliation  suffered  and  the  indignity 
done  him.  Pennsylvania  Co.  v.  Bray,  125  Ind. 
229;  Chicago,  etc.,  R.  Co.  v.  Conley,  6  Ind. 
App.  9;  Willson  v.  Northern  Pac.  R.  Co.,  5 
Wash.  621;  Hoffman  v.  Northern  Pac.  R.  Co., 
45  Minn.  53. 

1.  Injuries  Proximately  Resulting  from  Ejec- 
tion.—  In  Smith  v.  Pittsburg,  etc.,  R.  Co.,  23 
Ohio  St.  11,  a  passenger  unlawfully  ejected 
from  the  train  was  compelled  to  walk  some 
distance  to  a  house  for  shelter,  and  in  doing  so 
■sustained  serious  injury  to  his  health.  It  was 
held  that  the  injurious  consequences  of  ex- 
posure were  a  proper  element  of  damages. 
See  also  Sloane  v.  Southern  California  R.  Co., 
Ill  Cal.  668;  Ohio,  etc.,  R.  Co.  v.  Burrow,  32 
111.  App.  161;  Evans  v.  St.  Louis,  etc.,  R.  Co., 
11  Mo.  App.  463;  Louisville,  etc.,  R.  Co.  v. 
Fleming,  14  Lea  (Tenn.)  128;  International, 
«tc,  R.  Co.  v.  Gilbert,  64  Tex.  541.  See  also 
supra,  this  section,  Direct  and  Consequential 
Damages. 

Inconvenience.  —  In  an  action  by  a  passenger 
for  unlawful  expulsion  from  a  train  the  jury 
may  consider  the  inconvenience  to  which  he 
was  put  by  being  ejected.  Central  R.,  etc., 
Co.  v.  Strickland,  90  Ga.  562;  Georgia  R.  Co. 
v.  Olds,  77  Ga.  673;  City,  etc.,  R.  Co.  v.  Brauss, 
70  Ga.  380. 

Annoyance,  Vexation,  and  Delay.  —  Where  a 
passenger  was  unlawfully  ejected  from  a  train, 
by  reason  whereof  he  was  compelled  to  walk 
through  a  dark  railway  bridge  at  night,  on  a 
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narrow  path,  uncertain  as  to  when  a  train 
might  come,  and  liable  to  be  crushed  if  one  did 
come,  it  was  held  that,  though  the  conductor 
acted  in  good  faith,  and  without  violence  or 
insult,  and  there  was  no  pecuniary  loss  or 
actual  injury,  yet  the  plaintiff  was  entitled  to 
more  than  nominal  damages,  and  that  it  was 
proper  for  the  jury  in  assessing  the  damages 
to  consider  not  only  the  annoyance,  vexation, 
delay,  and  risk  to  which  the  plaintiff  was  sub- 
jected, but  also  the  indignity  done  to  him  by 
the  mere  fact  of  expulsion.  Chicago,  etc., 
R.  Co.  v.  Flagg,  43  111.  364,  92  Am.  Dec. 
133- 

Injuries  Caused  by  the  Passenger's  Resistance.  — ■ 

A  passenger  unlawfully  ejected  from  the  train 
on  which  he  is  being  carried  cannot  recover 
for  injuries  caused  by  his  resistance  to  the 
efforts  to  eject  him  unless  the  ejection  is  mali- 
cious or  wanton.  Pennsylvania  R.  Co.  v.  Con- 
nell,  112  111.  295,  54  Am.  Rep.  238,  127  111.  419; 
Chicago,  etc.,  R.  Co.  v.  Wilson,  23  111.  App.  63; 
Chicago,  etc.,  R.  Co.  v.  Griffin,  68  111.  499. 

Contra.  —  Louisville,  etc.,  R.  Co.  v.  Wolfe, 
128  Ind.  347,  25  Am.  St.  Rep.  436. 

2.  Ejection  with  Unnecessary  Force.  —  If,  in 
lawfully  ejecting  a  passenger,  more  violence 
is  used  than  is  necessary  for  that  purpose,  the 
company  and  its  agents  are  liable  for  damages 
resulting  from  such  excess  of  violence.  Jar- 
dine  v.  Cornell,  50  N.  J.  L.  485 ;  Brown  v.  Han- 
nibal, etc.,  R.  Co.,  66  Mo.  588;  Philadelphia, 
etc.,  R.  Co.  v.  Larkin,  47  Md.  155,  28  Am. 
Rep.  442;  Mykleby  v.  Chicago,  etc.,  R.  Co., 
39  Minn.  54. 

Damages  for  Indignity,  etc.  —  And  in  estimat- 
ing the  damages  the  jury  may  consider  the 
wounds  and  injuries  inflicted  by  the  unneces- 
sary force  and  the  mortification  and  indignity, 
should  they  find  any  such.  Philadelphia,  etc., 
R.  Co.  v.  Larkin,  47  Md.  155,  28  Am.  Rep. 
442;  New  Jersey  Steamboat  Co.  v.  Brockett, 
121  U.  S.  637. 

Cannot  Recover  for  Words  Provoked.  —  In  Har- 
rison v.  Fink,  42  Fed.  'Rep.  787,  the  plaintiff, 
being  without  a  ticket,  and  refusing  to  pay  the 
extra  fare  required  under  the  circumstances  and 
receive  a  rebate  check,  was  lawfully  ejected 
from  the  train.  In  accomplishing  the  ejection 
the  conductor  was  resisted  by  the  plaintiff  un- 
til the  former  drew  a  pistol  on  the  latter,  say- 
ing: "  Do  not  be  alarmed,  ladies.  He  is  a 
coward."  It  was  not  disputed  that  the  con- 
ductor first  endeavored  quietly  and  peaceably 
to  get  the  plaintiff  to  leave  the  car.  It  was 
held  that  the  plaintiff  could  recover  nothing 
on  account  of  the  conductor's  acts  or  words, 
having  by  his  own  actions  provoked  them. 
See  supra,  this  title,  Matters  of  Defense. 
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(3)  Other  Cases  of  Maltreatment.  —  So,  in  other  cases  of  active  maltreat- 
ment of  the  passenger,  where  he  has  been  illegally  put  under  arrest,  or 
where  he  has  been  assaulted  by  servants  of  the  carrier  or  by  fellow-passengers- 
in  the  presence  of  the  conductor  in  charge  of  the  train  and  without  interfer- 
ence on  his  part,  the  carrier  has  been  held  liable  to  make  full  compensation  for 
the  injuries  inflicted,  including  the  outrage  and  mental  suffering  caused  by  such 
maltreatment.1 

d.  For  Personal  Injuries  —  (i)  Generally. — Where  a  passenger  has 
received  personal  injuries  by  reason  of  the  carrier's  negligence,  he  is  entitled  to* 
one  compensation  for  all  damages  past,  present,  and  prospective,  including  the 


Right  to  Damages  Not  Affected  by  the  Passen- 
ger's Good  Faith.  —  Where  a  passenger  pre- 
sents a  worthless  piece  of  paper,  believing  it  to 
be  a  valid  pass,  though  the  employees  of  the 
road  may  eject  such  passenger  refusing  to  pay 
fare,  and  use  the  necessary  force  to  effect  their 
purpose,  yet  if  more  force  is  used  than  is  nec- 
essary the  company  will  be  liable  in  dam- 
ages; but  the  good  faith  of  the  passenger,  be- 
lieving she  had  a  valid  pass,  is  wholly  imma- 
terial in  assessing  the  damages.  Chicago, 
etc.,  R.  Co.  v.  Herring,  57  111.  59. 

Ejection  from  a  Moving  Car.  —  A  passenger 
has  a  right  to  resist  the  efforts  of  a  conductor 
to  eject  him  from  a  moving  car;  and  where  the 
conductor's  success  in  his  purpose  results 
in  the  passenger's  death,  the  company  is 
liable  in  damages  though  the  passenger  re- 
fused to  pay  his  fare.  Sanford  v.  Eighth  Ave. 
R.  Co.,  23  N.  Y.  343,  80  Am.  Dec.  286. 

Ejection  at  an  Improper  Place.  —  Where  a  stat- 
ute requires  the  carrier  to  put  off  at  a  regular 
station  the  passengers  whom  it  has  a  right  to 
eject,  and  the  carrier  ejects  a  passenger  who 
refuses  to  pay  the  fare  required,  at  a  place 
other  than  a  station,  the  passenger  is  entitled 
to  compensation  for  the  injury  inflicted  on 
him.  Toledo,  etc.,  R.  Co.  v.  Patterson,  63  111. 
304.  See  sufira,  this  title,  Duties  and  Liabilities 
—  Expulsion. 

Passenger's  Attempt  to  Impose  upon  Carrier 
may  be  Shown  to  Mitigate  Damages.  —  A  pass- 
enger in  a  railroad  car,  when  asked  for  his 
fare,  offered  without  any  explanation  a  ticket 
which  was  void  by  reason  of  having  a  hole 
punched  in  it,  and,  refusing  to  pay  his  fare, 
was  ejected  from  the  car,  but  without  any 
aggravating  circumstances,  three  or  four 
miles  from  a  station.  The  statute  required 
that,  under  such  circumstances,  the  person  be 
put  off  at  a  regular  station.  It  was  held  that 
the  attempt  of  the  plaintiff  to  impose  upon  the 
railroad  by  presenting  a  void  ticket  must  be 
held  to  mitigate  the  damages,  and,  there  being 
no  evidence  of  misconduct  on  the  part  of  the 
conductor  in  effecting  the  ejection,  or  of  spe- 
cial injury  or  loss  to  the  plaintiff  by  having  to 
walk  two  or  three  miles,  he  was  entitled  to 
only  nominal  damages.  Terre  Haute,  etc., 
R.  Co.  v.  Vanatta,  21  111.  188,  74  Am.  Dec. 
96. 

1.  Wrongful  Arrest  of  Passenger. —  In  Lake 
Shore,  etc.,  R.  Co.  v.  Prentice,  147  U.  S.  101, 
Prentice,  a  passenger  on  the  company's  train, 
was  traveling  on  an  excursion  ticket.  During 
the  journey,  he  purchased  of  several  passen- 
gers their  return  tickets,  which  had  nothing 
on  them  to  show  that  they  were  not  transfer- 
able.    The  conductor  of  the  train,  learning 


this,  and  knowing  that  Prentice  had  been 
guilty  of  no  offense  for  which  he  was  liable  to- 
arrest,  telegraphed  for  a  police  officer,  an  em- 
ployee of  the  company,  who  boarded  the  train 
as  it  approached  Chicago.  The  conductor 
thereupon,  in  a  loud  and  angry  voice,  pointed 
out  Prentice  to  the  officer,  and  ordered  his  ar- 
rest; and  the  officer,  by  direction  of  the  con- 
ductor, and  without  any  warrant  or  authority 
of  law,  seized  the  passenger  and  rudely 
searched  him  for  weapons  in  the  presence  of 
other  passengers,  hurried  him  into  another 
car,  and  there  sat  down  by  him  as  a  watch, 
and  refused  to  tell  him  the  cause  of  his  arrest, 
or  to  let  him  speak  to  his  wife,  who  was  trav- 
eling with  him.  The  arrested  passenger  was- 
further  otherwise  maltreated  and  humiliated, 
and  the  conductor,  having  accompanied  him 
to  the  station  house,  and  knowing  that  he 
had  been  guilty  of  no  offense,  entered  a  false 
charge  against  him  of  disorderly  conduct, 
upon  which  the  prisoner  gave  bail  and  was  re- 
leased, and  of  which,  on  appearing  before  a 
justice  of  the  peace  for  trial  on  the  next  day, 
and  no  one  appearing  to  prosecute  him,  he 
was  finally  discharged.  It  was  held  that  in 
compensating  the  passenger  the  jury  were 
authorized  to  go  beyond  his  outlay  in  and. 
about  the  suit  and  to  consider  the  humiliation 
and  outrage  to  which  he  had  been  subjected. 
Mr.  Justice  Gray,  delivering  the  opinion  of 
the  court,  said:  "  Independently  of  this  [*'.  <•.» 
exemplary  damages],  in  the  case  of  a  corpora- 
tion as  of  an  individual,  if  any  wantonness  or 
mischief  on  the  part  of  the  agent,  acting 
within  the  scope  of  his  employment,  causes- 
additional  injury  to  the  plaintiff  in  body  or 
mind,  the  principal  is,  of  course,  liable  to 
make  compensation  for  the  whole  injury 
suffered."  See  also  Fishers.  Metropolitan  EL 
R.  Co.,  34  Hun  (N.  Y.)  433. 

Assault  by  Carrier's  Employee.  —  The  assaulted? 
passenger  may  recover  for  personal  injury  in- 
flicted and  for  mental  suffering  caused  by  the 
indignity.  Sherley  v.  Billings,  8  Bush  (Ky.) 
147,  8  Am.  Rep.  451;  East  Tennessee,  etc.,  FL 
Co.  v.  Hyde,  89  Ga.  721;  Niendorf  v.  Man- 
hattan R.  Co.,  4  N.  Y.  App.  Div.  46;  Crakei 
v.  Chicago,  etc.,  R.  Co.,  36  Wis.  657;  Ran- 
dolph v.  Hannibal,  etc.,  R.  Co.,  18  Mo.  App. 
609;  Texas,  etc.,  R.  Co.  v.  Johnson,  2  Tex. 
App.  Civ.  Cas.,  §  185;  Missouri  Pac.  R.  Co. 
v.  Martino,  2  Tex.  Civ.  App.  634. 

Assault  by  Fellow  Passengers.  —  See  Rich- 
mond, etc.,  R.  Co.  v.  Jefferson,  89  Ga.  554; 
New  Orleans,  etc.,  R.  Co.  v.  Burke,  53  Miss. 
200,  24  Am.  Rep.  689.  And  see  supra,  this 
title,  Duties  and  Liabilities  —  Duty  to  Protect 
Passengers. 
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pecuniary  loss,  physical  and  mental  suffering,  and  any  incurable  hurt,  proxi- 
mately resulting  from  the  carrier's  negligence.1 

(2)  Pecuniary  Loss.  —  The  pecuniary  loss  recoverable  by  the  injured  pass- 
enger may  include,  besides  actual  expenses  for  medical  attendance  and  nurs- 
ing, damages  for  loss  of  time  during  which  he  is  disabled  from  attending  to 
his  business  or  profession.2 


1.  Elements  of  Damages  for  Personal  Injuries  — 
General  Rule.  —  Damages  in  favor  of  a  passen- 
ger injured  by  the  negligence  of  a  railroad 
company  should  consist  of  compensation  for 
the  injuries  received,  the  sufferings  experi- 
enced, and  the  consequent  loss  sustained  by 
the  passenger.  Rutherford  v.  Shreveport,  etc., 
R.  Co.,  41  La.  Ann.  793,  41  Am.  &  Eng. 
R.  Cas.  129;  Morse  v.  Auburn,  etc.,  R.  Co., 
10  Barb.  (N.  Y.)  621;  Williams  v.  Vanderbilt, 
28  N.  Y.  217,  84  Am.  Dec.  333;  International, 
etc.,  R.  Co.  v.  Irvine,  (Tex.  1884),  18  Am.  &  Eng. 
R.  Cas.  294;  Pennsylvania  R.  Co.  v.  Books, 
57  Pa.  St.  339,  98  Am.  Dec.  229;  Ohio,  etc.,  R. 
Co.  v.  Dickerson,  59  Ind.  317;  Wallace  v. 
Wilmington,  etc.,  R.  Co.,  8  Houst.  (Del.)  529. 

Elements  Not  Confined  to  Direct  Expenses.  — 
In  estimating  the  damages  for  an  injury  to  a 
passenger,  the  jury  may  consider  not  only 
the  direct  expenses  incurred  by  the  plaintiff, 
but  the  loss  of  his  time,  the  bodily  suffering 
endured,  and  any  incurable  hurt  inflicted. 
Laing  v.  Colder,  8  Pa.  St.  479,  49  Am.  Dec. 
533;  Phillips  v,  London,  etc.,  R.  Co.,  5  Q.  B. 
Div.  78;  Hill  v.  New  Orleans,  etc.,  Co.,  n  La. 
Ann.  292;  The  Oriflamme,  3  Savvy.  (U.  S.)  397. 

Bodily  and  Mental  Suffering,  Past  and  Future. 
—  In  estimating  the  damages  for  injuries  re- 
ceived by  a  passenger  the  jury  may  consider 
loss  of  time,  pecuniary  expense,  and  bodily 
pain,  and  incurable  hurt,  expense  of  cure,  and 
mental  suffering  caused  by  the  injury;  and 
also  such  future  damages  as  may  result  from 
loss  of  health,  time,  use  of  limbs,  bodily  and 
mental  pain  and  suffering.  Memphis,  etc.,  R. 
Co.  v.  Whitfield,  44  Miss.  466,  7  Am.  Rep.  699; 
Curtiss  v.  Rochester,  etc.,  R.  Co.,  20  Barb.  (N. 
Y.)  282;  Whalen  v.  St.  Louis,  etc.,  R.  Co.,  60 
Mo.  323,  9  Am.  Ry.  Rep.  224;  Texas,  etc.,  R. 
Co.  v.  Pollard,  2  Tex.  App.  Civ.  Cas.,  §§  424, 
481 ;  Spicerr/.  Chicago,  etc.,  R.  Co.,  29  Wis.  580. 

Effect  of  Injury  upon  Ability  to  Labor.  —  Where 
a  passenger  is  injured  through  the  negligence 
of  the  carrier  he  may  recover  damages  for  loss 
of  time,  for  suffering  in  the  past  and  that 
which  the  injury  will  probably  cause  in  the 
future,  and  also  for  loss  of  health  and  bodily 
strength,  having  in  view  the  effect  of  the  in- 
jury upon  his  ability  to  labor.  Secord  v.  St. 
Paul,  etc.,  R.  Co.,  5  McCrary  (U.  S.)  515,  18 
Fed.  Rep.  221;  Mackoy  v.  Missouri  Pac.  R. 
Co.,  5  McCrary  (U.  S.)  538;  Wall  v.  Cameron, 
6  Colo.  275;  St.  Louis,  etc.,  R.  Co.  v.  Cantrell, 
37  Ark.  519.  40  Am.  Rep.  105,  8  Am.  &  Eng. 
R.  Cas.  198;  Brignoli  v.  Chicago,  etc.,  R.  Co., 
4  Daly  (N.  Y.)  182;  Klutts  v.  St.  Louis,  etc., 
R.  Co.,  75  Mo.  642. 

Probable  Duration  before  Cure  is  Effected  may 
be  Considered.  —  In  estimating  the  extent  of  the 
compensation  to  be  given  for  a  personal  in- 
jury to  a  passenger  the  jury  may  take  into 
consideration  the  loss  of  lime  sustained,  the 
expenses  attending  the  cure  of  the  injury,  the 
length  of  time  likely  to  occur  before  a  perma- 


nent cure  is  effected,  and  the  pain  and  suffer- 
ing undergone  by  the  injured  passenger. 
Seymour  v.  Chicago,  etc.,  R.  Co.,  3  Biss.  (U. 
S.)  43- 

Loss  of  Bodily  and  Mental  Powers.  —  In  an 

action  by  a  passenger  against  a  carrier  to  re- 
cover damages  for  personal  injuries,  the  com- 
pensatory damages  are  understood  to  embrace 
indemnity  for  actual  nursing  and  medical  ex- 
penses, and  loss  of  time  or  loss  from  inability 
to  perform  ordinary  labor  or  incapacity  to  earn 
money.  The  plaintiff  is  to  have  reasonable 
satisfaction,  if  he  is  entitled  to  recovery,  for 
loss  of  both  bodily  and  mental  powers,  or  for 
actual  suffering,  both  of  body  and  mind, 
which  are  the  immediate  and  necessary  conse- 
quence of  the  injury.  Wallace  v.  Western 
North  Carolina  R.  Co.,  104  N.  Car.  442; 
Southern  Kansas  R.  Co.  v.  Walsh,  45  Kan. 
653;  Wallace  v.  Wilmington,  etc.,  R.  Co.,  8 
Houst.  (Del.)  529. 

2.  Loss  of  Time  and  Expense  of  Cure.  —  See 
cases  cited  in  the  preceding  note;  and  as  to 
prospective  loss  of  time  and  probable  future 
expense  see  infra,  this  section, Futurt :  Damages. 

Amount  Must  be  Shown.  —  A  passenger  can- 
not recover  expenses  incurred  in  undergoing 
a  protracted  medical  treatment  and  for  loss  of 
time,  without  proof  showing  the  amount  ex- 
pended for  the  medical  treatment  and  the 
value  of  his  lost  time.  Galveston,  etc.,  R.  Co. 
v.  Thornsberry,  (Tex.  1891)  17  S.  W.  Rep.  521. 

Loss  of  Time  and  Loss  of  Wages  Not  Separable. 
—  An  instruction  that  the  jury  may  take  into 
consideration  "  loss  of  time  and  wages  "  is  not 
reversible  error,  for  no  jury  of  ordinary  intelli- 
gence would  understand  the  charge  as  direct- 
ing damages  for  both  loss  of  time  and  wages 
for  the  time  lost.  Gulf,  etc.,  R.  Co.  v.  Wil- 
son, 79  Tex.  371,  23  Am.  St.  Rep.  345. 

Actual  Deduction  from  Salary  Is  Not  Essential 
to  Recovery  for  Loss  of  Time.- —  It  is  not  essen- 
tial to  the  recovery  of  damages  for  loss  of 
time,  that  there  be  an  actual  deduction  from 
the  plaintiff's  salary  for  time  lost  by  reason  of 
his  injuries.  Missouri  Pac.  R.  Co.  v.  Jarrard, 
65  Tex.  560;  Ohio,  etc.,  R.  Co.  v.  Dickerson, 
59  Ind.  317.  But  see  Montgomery,  etc.,  R. 
Co.  v.  Mallette,  92  Ala.  209,  where  it  was  held 
that  when  the  evidence  shows  that  the  plain- 
tiff was  employed  at  a  stated  compensation  at 
the  time  he  was  injured,  and  was  disabled  to 
discharge  the  duties  of  his  employment,  at 
least  temporarily,  he  cannot  recover  for  loss 
of  time,  unless  it  is  also  shown  that  his  com- 
pensation was  in  fact  stopped  or  diminished 
during  his  disability. 

That  the  Nursing  Was  Gratuitous  Will  Not  Re- 
duce Amount  to  be  Recovered.  —  The  fact  that 
services  for  nursing  were  rendered  gratui- 
tously does  not  reduce  the  amount  to  be  re- 
covered on  account  of  reasonable  medical 
expenses.  Pennsylvania  Co.  v.  Marion,  104 
Ind.  239. 
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(3)  Physical  and  Mental  Suffering. — In  addition  to  the  elements  men- 
tioned, which  are  capable  of  being  ascertained  and  assessed  at  a  money  value, 
a  passenger  who  has  had  personal  injury  inflicted  upon  him  through  the 
carrier's  negligence  is  entitled  to  such  compensation  for  the  physical  pain  and 
mental  anguish  resulting  from  the  injury  as  the  jury,  in  the  exercise  of  a 
sound  discretion,  think  reasonable.1 


When  Recoverable  for  Injury  to  a  Married 
Woman.  —  In  an  action  against  a  railroad  com- 
pany by  a  husband  to  recover  damages  for  in- 
juries to  himself  and  wife  received  in  a  col- 
lision due  to  the  defendant's  negligence,  tha 
husband  may  recover  for  the  loss  of  the  wife's 
services  and  for  expenses  incurred  for  her 
medical  treatment,  and  if  her  condition  at 
the  time  of  the  trial  is  such  as  to  disable 
her  for  the  future,  and  require  further  ex- 
penses for  medical  and  surgical  treatment,  the 
jury  may  give  damages  for  prospective  ex- 
penses and  loss  of  service.  Hopkins  v.  Atlan- 
tic, etc.,  R.  Co.,  36  N.  H.  9,  72  Am.  Dec. 
287. 

In  an  action  by  a  married  woman  to  recover 
damages  for  injuries  received  while  a  passen- 
ger on  the  appellant's  train  there  can  be  no 
recovery  for  medical  attendance  or  loss  of  time 
unless  special  circumstances  be  shown  to 
rebut  the  presumption  of  the  husband's  right 
to  recover  for  these  in  a  separate  action. 
Ohio,  etc.,  R.  Co.  v.  Crosby,  107  Ind.  32. 

1.  Suffering  in  Body  and  Mind.  —  Where  suffer- 
ing in  body  and  mind  is  the  result  of  injuries 
caused  by  the  negligence  of  a  carrier  it  is 
proper  to  take  that  into  consideration,  in  esti- 
mating the  damages. 

England.  —  Phillips  v.  London,  etc.,  R.  Co., 
5  Q.  B.  Div.  78. 

United  States.  —  The  Oriflamme,  3  Sawy. 
(U.  S.)  397. 

Alabama.  —  Montgomery,  etc.,  R.  Co.  v. 
.Mallette,  92  Ala.  209. 

California.  —  Fairchild  v.  California  Stage 
Co.,  13  Cal.  599;  Morgan  v.  Southern  Pac.  R. 
Co.,  95  Cal.  501,  29  Am.  St.  Rep.  143. 

Illinois. — Toledo,  etc.,  R.  Co.  v.  Baddeley, 
54  111.  19,  5  Am.  Rep.  71;  Illinois  Cent.  R. 
Co.  v.  Robinson,  58  111.  App.  181;  Hannibal, 
•etc.,  R.  Co.  v.  Martin,  111  111.  219,  affirming 
11  111.  App.  386. 

Kentucky.  —  Dawson  v.  Louisville,  etc.,  R. 
Co.,  (Ky.  1883)  11  Am.  &  Eng.  R.  Cas.  134. 

Louisiana.  —  Hill  v.  New  Orleans,  etc.,  Co., 
11  La.  Ann.  292. 

Mississippi.- —  Memphis,  etc.,  R.  Co.  v.  Whit- 
field, 44  Miss.  466,  7  Am.  Rep.  699. 

Missouri. — Whalen  v.  St.  Louis,  etc.,  R. 
Co.,  60  Mo.  323;  Winkler  v.  St.  Louis,  etc.,  R. 
Co.,  21  Mo.  App.  99;  Klutts  v.  St.  Louis,  etc., 
R.  Co.,  75  Mo.  642;  Spohn  v.  Missouri  Pac. 
R.  Co.,  116  Mo.  617. 

Nevada. — Johnson  v.  Wells,  6  Nev.  224,  3 
Am.  Rep.  245;  Quigley  v.  Central  Pac.  R. 
Co.,  11  Nev.  350,  21  Am.  Rep.  757. 

New  York.  —  Ransom  v.  New  York,  etc.,  R. 
Co.,  15  N.  Y.  415;  Curtiss  v.  Rochester,  etc., 
R.  Co.,  20  Barb.  (N.  Y.)  282;  Quinn  v.  Long 
Island  R.  Co.,  34  Hun  (N.  Y.)  331;  Harding  v. 
New  York,  etc.,  R.  Co.,  36  Hun  (N.  Y.)  72; 
Walker  v.  Erie  R.  Co.,  63  Barb.  (N.  Y.)  260; 
Hickenbottom  v.  Delaware,  etc.,  R.  Co.,  122 
N.  Y.  91. 


Pennsylvania.  —  Laing  v.  Colder,  8  Pa.  St. 
479,  49  Am.  Dec.  533;  Pennsylvania  R.  Co.  v. 
Allen,  53  Pa.  St.  276. 

Texas. — Texas,  etc.,  R.  Co.  v.  Pollard,  2 
Tex.  App.  Civ.  Cas.,  §  481;  International, 
etc.,  R.  Co.  v.  Kentle,  2  Tex.  App.  Civ.  Cas., 
§  303,  16  Am.  &  Eng.  R.  Cas.  337;  Galveston, 
etc.,  R.  Co.  v.  Thornsberry,  (Tex.  1891)  17  S. 
W.  Rep.  521;  International,  etc.,  R.  Co.  v. 
Irvine,  (Tex.  1884)  18  Am.  &  Eng.  R.  Cas.  294. 

Wisconsin.  —  Spicer  v.  Chicago,  etc.,  R.  Co., 
29  Wis.  580. 

In  Morse  v.  Auburn,  etc.,  R.  Co.,  10  Barb. 
(N.  Y.)  621,  the  court  said  in  regard  to  bodily 
pain  and  suffering,  as  an  element  of  damages: 
"  It  is  true  the  footing  for  a  precise  and  accu- 
rate estimate  of  damages  may  not  be  quite  as 
sure  and  fixed  in  regard  to  it  as  where  a  loss 
has  been  sustained  in  time  or  money;  and  yet 
the  actual  damage  is  no  less  substantial  and 
real."  And  see  Illinois  Cent.  R.  Co.  v.  Bar- 
ron, 5  Wall.  (U.  S.)  90. 

Mental  Suffering  Presumed  when  Physical 
Suffering  Exists.  — ■  Where  a  passenger,  through 
the  negligence  of  the  carrier,  is  injured  while 
alighting  from  the  train,  proofs  showing  that 
his  nervous  system,  his  spine,  and  general 
health  were  affected  thereby,  are  sufficient  to 
justify  the  inference  that  he  suffered  mental 
anguish  as  a  natural  consequence,  and  to 
allow  the  jury  to  consider  such  suffering  as  an 
element  of  damages.  Galveston,  etc.,  R.  Co. 
v .  Thornsberry,  (Tex.  1891)  17  S.  W.  Rep.  521. 
And  in  Montgomery,  etc.,  R.  Co.  v.  Mallette, 
92  Ala.  209,  it  is  said  that  mental  suffering 
cannot  be  dissociated  from  physical  pain; 
where  the  latter  is  found  the  former  is  implied. 

Mental  Suffering  Must  be  Specially  Pleaded.  — 
But,  in  International,  etc.,  R.  Co.  v.  Irvine, 
(Tex.  18S4)  18  Am.  &  Eng.  R.  Cas.  294,  it  was 
held,  that  in  case  of  mental  suffering  the  dam- 
ages are  special  and  must  be  specially  averred, 
and  when,  in  an  action  by  a  passenger  against 
a  carrier,  the  only  allegation  in  the  petition 
with  respect  to  pain  and  suffering  occasioned 
by  injuries  for  which  suit  is  brought  is,  "  that 
in  consequence  of  said  injuries  the  plaintiff 
was  confined  to  his  bed  under  treatment  of 
physicians  for  five  or  six  weeks,  and  that  he 
suffered  painfully  from  said  wounds,"  the 
plaintiff  cannot  recover  for  mental  suffering. 

The  Mental  Suffering  Contemplated  in  the  Rule 
—  Amputation  of  Arm  and  Mental  Shock.  —  In  an 
action  for  injuries  to  a  passenger  the  jury  may 
consider  the  suffering  and  mental  shock  con- 
sequent upon  the  amputation  of  an  arm,  neces- 
sitated  by  the  injuries  received.  Toledo,  etc., 
R.  Co.  v.  Baddeley,  54  111.  19,  5  Am.  Rep.  71. 
In  the  rule  as  stated,  and  all  of  the  cases  cited 
in  this  note,  the  mental  suffering  contemplated 
is  such  as  accompanies  and  results  from  physi- 
cal pain.  As  to  other  kinds  of  mental  suffer- 
ing, see  infra,  this  section,  Mental  Suffering 
Generally  as  an  Element, 
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(4)  Future  Damages.  —  As  indicated  in  the  general  rule  regarding  the 
elements  to  be  considered  in  assessing  the  damages  for  personal  injuries  to 
passengers,  the  damages  are  not  confined  to  indemnity  for  past  results,  but 
may  include  compensation  for  future  loss  and  suffering.1 

Must  Be  Seasonably  Certain  to  Result.  —  Future  damages,  however,  must  be  for 
such  loss  and  suffering  as  the  evidence  renders  it  reasonably  certain  will  result, 
and  not  such  as  are  merely  possible.2 

For  Permanent  Injuries.  —  So,  where  a  passenger  has  sustained  permanent 
injuries,  or  such  as  are  reasonably  certain  to  prove  so,  the  jury  are  authorized 
to  consider  the  permanent  nature  of  the  injury,  and  to  compensate  the  pass- 
enger for  loss  sustained  by  reason  of  his  diminished  capacity  to  earn  money, 
and  tor  future  pain  and  suffering.3 


1.  Future  Damages — Loss  of  Probable  Earn- 
ings. —  The  damages  recoverable  for  personal 
injury  to  a  passenger  whereby  he  is  disabled 
from  continuing  his  labors,  may  include  loss 
of  probable  future  earnings  during  the  time  of 
the  disability.  Brignoli  v.  Chicago,  etc.,  R. 
Co.,  4  Daly  (N.  Y.)  182;  Nash  v.  Sharpe,  19 
Hun  (N.  Y.)3&5;  Wallace  v.  Western  North 
Carolina  R.  Co.,  104  N.  Car.  442,  41  Am.  & 
Eng.  R.  Cas.  212. 

Medical  Expenses  and  Loss  of  Wife's  Services.  — 
In  an  action  by  the  husband  to  recover  dam- 
ages for  injuries  to  his  wife,  if  the  condition 
of  the  vvife  is  such  at  the  time  of  the  trial  as 
to  disable  her  for  the  future  and  require  fur- 
ther expenses  for  medical  and  surgical  treat- 
ment, trie  jury  may  give  damages  for  prospec- 
tive expenses  and  loss  of  time.  Hopkins  v. 
Atlantic,  etc.,  R.  Co.,  36  N.  H.  9,  72  Am.  Dec. 
287. 

Future  Physical  Suffering.  —  When  it  appears 
that  a  passenger,  who  has  brought  an  action 
for  injuries  caused  by  the  carrier's  negligence, 
has  not  fully  recovered  from  his  injuries  at 
the  time  of  the  trial,  the  jury  are  authorized 
to  give  damages  for  any  further  physical 
suffering  which  they  find  from  the  evidence  is 
reasonably  certain  to  result  from  the  injury 
complained  of.  Stutz  Chicago,  etc.,  R.  Co., 
73  Wis.  147,  9  Am.  St.  Rep.  769;  Southern 
Kansas  R.  Co.  v.  Walsh,  45  Kan.  653;  Curtiss 
v.  Rochester,  etc.,  R.  Co.,  20  Barb.  (N.  Y.) 
282;  Secord  v.  St.  Paul,  etc.,  R.  Co.,  5  Mc- 
Crary  (U.  S.)  515,  18  Fed.  Rep.  221. 

Probable  Effect  on  Health.  —  Among  other  ele- 
ments of  damages  for  personal  injuries  may 
be  considered  the  effect  of  the  injury  on  the 
plaintiff's  health,  according  to  its  degree  and 
probable  duration.  St.  Louis,  etc.,  R.  Co.  v. 
Cantrell,  37  Ark.  519,  40  Am.  Rep.  105,  8  Am. 
&  Eng.  R.  Cas.  198. 

Future  Disability  and  Suffering.  —  See  John- 
son v.  Northern  Pac.  R.  Co.,  47  Minn.  430; 
Spicer  v.  Chicago,  etc.,  R.  Co.,  29  Wis.  580. 

Future  Suffering,  Physical  and  Mental,  and  Loss 
of  Time,  etc.  —  In  estimating  compensatory 
damages  for  injury  to  a  passenger,  the  jury 
may  consider  such  future  damages  as  may 
result  from  loss  of  health,  time,  use  of  limbs, 
bodily  and  mental  pain  and  suffering.  Mem- 
phis, etc.,  R.  Co.  v.  Whitfield,  44  Miss.  466,  7 
Am.  Rep.  699;  Wallace  v.  Western  North 
Carolina  R.  Co.,  104  N.  Car.  442;  Matteson  v. 
New  York  Cent.  R.  Co.,  62  Barb.  (N.  Y.)  364; 
Washington,  etc.,  R.  Co.  v.  Harmon,  147  U. 
S.  571. 
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2.  Future  Disability  or  Suffering  Must  Be 
Reasonably  Certain  to  Result.  —  See  Washing- 
ton, etc.,  R.  Co.  v.  Harmon,  147  U.  S.  571 ;  Ohio, 
etc.,  R.  Co.  v.  Cosby,  107  Ind.  32;  Louisville, 
etc.,  R.  Co.  v.  Wood,  113  Ind.  544;  Louisville 
Southern  R.  Co.  v.  Minogue,  90  Ky.  369,  29 
Am.  St.  Rep.  378;  Koetter  v.  Manhattan  R. 
Co.,  (Supreme  Ct.)  13  N.  Y.  Supp.  458;  Curtiss 
v.  Rochester,  etc.,  R.  Co.,  20  Barb.  (N.  Y.) 
282;  Dieffenbach  v.  New  York,  etc.,  R.  Co.,  5 
N.  Y.  App.  Div.  91;  Stutz  v.  Chicago,  etc.,  R. 
Co.,  73  Wis.  147,  9  Am.  St.  Rep.  769;  Spicer 
v.  Chicago,  etc.,  R.  Co.,  29  Wis.  580. 

Possibility  Is  Not  Sufficient. —  To  justify  the 
assessment  of  damages  for  future  or  permanent 
disability,  it  must  appear  that  continued  or 
permanent  disability  is  reasonably  certain  to 
result  from  the  injury  complained  of.  That 
the  injury  may  possibly  result  in  permanent 
disability,  is  not  sufficient.  Ohio,  etc.,  R.  Co. 
v.  Cosby,  107  Ind.  32;  Louisville,  etc.,  R.  Co. 
v.  Wood,  113  Ind.  544. 

3.  Damages  for  Permanent  Injuries  —  Gener- 
ally. —  A  passenger  is  entitled  to  such  dam- 
ages as  will  compensate  for  the  injuries  sus- 
tained and  for  expenditures  made  and 
liabilities  incurred  in  consequence  of  the 
injury,  and  also  for  pain  and  suffering,  keep- 
ing in  mind  whether  the  injuries  are  liable 
to  be  permanent  or  temporary. 

United  States.  —  Southern  Pac.  R.  Co.  v. 
Rauh,  49  Fed.  Rep.  696;  Washington,  etc.,  R. 
Co.  v.  Harmon,  147  U.  S.  571;  Mackoy  v.  Mis- 
souri Pac.  R.  Co.,  5  McCrary  (U.  S.)  538. 

California.  —  Morgan  v.  Southern  Pac.  R. 
Co.,  95  Cal.  501,  29  Am.  St.  Rep.  143. 

Illinois.  —  Frink  v.  Schroyer,  18  111.  416. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Miller, 
141  Ind.  533. 

Kentucky.  —  Maysville,  etc.,  R.  Co.  v.  Her- 
rick,  13  Bush  (Ky.)  122;  Louisville  Southern 
R.  Co.  v.  Minogue,  90  Ky.  369,  29  Am.  St. 
Rep.  378. 

Louisiana.  —  Hill  v.  New  Orleans,  etc.,  Co., 
11  La.  Ann.  292. 

Mississippi.  —  Memphis,  etc.,  R.  Co.  v. 
Whitfield,  44  Miss.  466,  7  Am.  Rep.  699; 
Louisville,  etc.,  R.  Co.  v.  Thompson,  64  Miss. 
584,  30  Am.  &  Eng.  R.  Cas.  541. 

New  York.  —  Dale  v.  Brooklyn  City,  etc., 
R.  Co.,  1  Hun  (N.  Y.)  146;  Quinn  v.  Long 
Island  R.  Co.,  34  Hun  (N.  Y.)  331. 

Pennsylvania.  —  Laing  v.  Colder,  8  Pa.  St. 
479.  49  Am.  Dec.  533. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Pollard,  2 
Tex.  App.  Civ.  Cas.,  §  481;  Galveston,  etc., 
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Mental  Suffering  Generally  as  an  Element  —  (i)  General  Rule. 
-  As  has  been  seen,  mental  suffering  is  an  element  of  damages  when  con- 
nected with  bodily  pain;  and  the  rule  laid  down  in  many  of  the  cases  is,  that 


R.  Co.  v.  Cooper,  2  Tex.  Civ.  App.  42;  Inter- 
national, etc.,  R.  Co.  v.  Kentlc,  2  Tex.  App. 
Civ.  Cas.,  §  303,  16  Am.  &  Eng.  R.  Cas.  337; 
Missouri  Pac.  R.  Co.  v.  Aiken,  71  Tex.  373; 
Missouri  Pac.  R.  Co.  v.  Shuford,  72  Tex.  165; 
International,  etc.,  R.  Co.  v.  Brazzil,  78  Tex. 
314,  44  Am.  &  Eng.  R.  Cas.  437. 

Virginia.  —  Parish  v.  Rcigle,  11  Gratt.  (Va.) 
697,  62  Am.  Dec.  666. 

Wisconsin.  —  ^uaife  v.  Chicago,  etc..  R. 
Co.,  48  Wis.  513,  33  Am.  Rep.  821. 

Diminished  Capacity  to  Earn  Money.  —  Any 
permanent  reduction  of  the  power  to  earn 
money  is  a  proper  element  for  consideration 
in  assessing  compensatory  damages. 

United  States.  —  Lowry  v.  Mt.  Adams,  etc., 
Incline  Plane  R.  Co.,  68  Fed.  Rep.  827. 

California.  —  Boyce  v.  California  Stage  Co., 
25  Cal.  460. 

Colorado.  — Wall  v.  Cameron,  6  Colo.  275. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Meech, 
59  111.  App.  69;  North  Chicago  St.  R.  Co.  v. 
Broms,  62  111.  App.  127. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Miller, 
141  Ind.  533. 

Maryland.  —  Pittsburg,  etc.,  R.  Co.  v. 
Andrews,  39  Md.  329,  17  Am.  Rep.  568,  10 
Am.  Ry.  Rep.  485. 

Missouri.  —  Whalen  v.  St.  Louis,  etc.,  R. 
Co.,  60  Mo.  323,  9  Am.  Ry.  Rep.  224. 

Nevada.  —  Wedekind  v.  Southern  Pac.  Co., 
20  Nev.  292. 

New  York.  —  Mooney  v.  Hudson  River  R. 
Co.,  1  Sweeny  (N.  Y.)  325;  Hegeman  v.  West- 
ern R.  Corp.  16  Barb.  (N.  Y.)  353. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Boehm,  57 
Tex.  152,  9  Am.  &  Eng.  R.  Cas.  366;  Galves- 
ton, etc.,  R.  Co.  v.  Cooper,  2  Tex.  Civ.  App.  42. 

Washington.  —  Sears  v.  Seattle  Consol.  St. 
R.  Co.,  6  Wash.  227;  Cogswell  v.  West  St., 
etc.,  Electric  R.  Co.,  5  Wash.  46. 

Diminished  Capacity  to  Work.  —  In  an  action 
to  recover  damages  for  personal  injuries,  the 
plaintiff  may  show  by  her  evidence,  that  the 
injury  was  of  such  a  character  as  to  render  her 
unable  to  perform  her  work  after  the  injury 
as  she  had  been  able  to  do  before.  Stutz  v. 
Chicago,  etc.,  R.  Co.,  73  Wis.  147,  9  Am.  St. 
Rep.  769,  37  Am.  &  Eng.  R.  Cas.  187. 

Inability  to  Continue  Professional  Practice.  — 
In  assessing  damages  for  injuries  to  a  passen- 
ger, the  jury,  among  other  things,  may  con- 
sider the  loss  the  plaintiff  has  sustained 
through  his  inability  to  continue  his  profes- 
sional practice.  Phillips  v.  London,  etc.,  R. 
Co.,  5  C.  P.  Div.  280,  49  L.  J.  C.  P.  Div.  233, 
42  L.  T.  N.  S.  6.  And  see  Phillips  v.  London, 
etc.,  R.  Co.,  5  Q  B.  Div.  78,  41  L.  T.  N.  S. 
121,  affirming  4  Q.  B.  Div.  406,  48  L.  J.  Q.  B. 
Div.  693,  40  L.  T.  N.  S.  813,  27  W.  R.  797; 
Walker  v.  Erie  R.  Co.,  63  Barb.  (N.  Y.)  260. 

Diminished  Capacity  for  Mental  and  Physical 
Development.  —  The  fact  that  a  passenger's  in- 
juries have  diminished  his  capacity  mentally 
and  physically  for  development  whereby  his 
gains  might  be  increased  in  future  life,  is  a 
proper  element  of  damages.  An  instruction 
■which  makes  the  capacity  for  labor  at  the  time 


of  the  injury  the  standard  by  which  a  life's 
labor  is  to  be  estimated,  is  erroneous.  Hous- 
ton, etc.,  R.  Co.  v.  Boehm,  57  Tex.  152. 

Not  Limited  to  Injuries  Affecting  Ability  to 
Earn  Money.  —  In  Illinois  Cent.  R.  Co.  v.  Rob- 
inson, 58  111.  App.  181,  a  number  of  cases 
decided  by  the  appellate  courts  of  Illinois  are 
reviewed,  and  the  rule  stated  as  follows: 
"  From  the  rulings  in  these  cases  the  fair 
deduction  is  that  compensatory  damages 
recoverable  for  personal  injuries  are  not  lim- 
ited to  those  injuries  which  impair  or  destroy 
the  ability  of  the  person  injured  to  earn 
money  for  his  own  support  or  for  the  support 
of  his  family;  but  in  estimating  such  damages, 
pain  and  suffering,  shattering  of  the  nervous 
system,  permanent  physical  injuries,  reducing 
one  to  the  condition  of  a  physical  wreck  and 
hopeless  invalid,  incapacitated  to  enjoy  the 
pleasures  of  life,  whether  the  person  injured 
was  a  wage  earner  or  not,  are  proper  elements 
to  be  considered  by  the  jury  in  assessing  dam- 
ages, and  by  the  court  in  entering  judgment 
on  the  verdict."  See  also  The  Washington,  9 
Wall.  (U.  S.)  513;  Howland  v.  Oakland  Con- 
sol.  St.  R.  Co.,  no  Cal.  513;  Koetter  v.  Man- 
hattan R.  Co.  (Supreme  Ct.)  13  N.  Y.  Supp. 
458;  Tuthill  v.  Long  Island  R.  Co.,  81  Hun 
(N.  Y.)  616,  30  N.  Y.  Supp.  959;  Southern 
Kansas  R.  Co.  v.  Walsh,  45  Kan.  653;  Olson 
v.  St.  Paul,  etc.,  R.  Co.,  45  Minn.  536,  22  Am. 
St.  Rep.  749;  Missouri  Pac.  R.  Co.  v.  Mitchell, 
72  Tex.  171. 

Impairment  of  Mental  Faculties.  —  In  an  action 
for  injuries  to  a  passenger  the  jury  may  con- 
sider, in  estimating  the  damages,  the  impair- 
ment of  the  plaintiff's  mental  faculties  re- 
sulting from  the  shock  accompanying  the 
amputation  of  the  injured  arm.  Toledo,  etc., 
R.  Co.  v.  Baddeley,  54  111.  19,  5  Am.  Rep.  71. 

Disfigurement.  —  Where  a  female  passenger 
is  injured  by  the  negligence  of  the  carrier,  she 
may  recover  damages  for  the  disfigurement  of 
her  person;  but  in  estimating  the  damages 
her  condition  and  circumstances  should  be 
considered.  The  Oriflamme,  3  Sawy.  (U.  S.) 
397.  And  see  Texas,  etc.,  R.  Co.  v.  Pollard,  2 
Tex.  App.  Civ.  Cas.,  §  481. 

Permanency  of  Injury  is  a  Question  for  the  Jury 
—  Expert  Testimony. —  In  actions  by  passen- 
gers against  carriers  to  recover  damages  for 
personal  injuries  the  passenger  is  allowed  to 
recover  only  for  such  permanent  injuries  as 
are  reasonably  certain  to  ensue.  The  court 
said:  "  Upon  that  subject  the  expert  wit- 
nesses may  state  what,  in  their  judgment,  is 
reasonably  certain  to  be  the  future  course  of 
the  plaintiff's  disability ;  taking  into  considera- 
tion the  nature  of  the  injury,  the  extent  of  his 
recovery  at  the  time  of  the  trial,  the  rapidity 
or  slowness  of  his  recovery,  the  constitution  of 
the  man  himself,  and  all  those  other  condi- 
tions upon  which  a  judgment  of  a  physician  is 
ordinarily  based.  That  testimony,  in  connec- 
tion with  the  physical  condition  of  the  plain- 
tiff, is  to  be  considered  by  the  jury;  and  it 
will  be  for  them  to  say,  ultimately,  whether  a 
permanent  disability  is  reasonably  certain  to 
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mental  suffering  is  the  subject  of  damages  only  when  so  connected,  or  when 
the  injury  inflicted  upon  the  passenger  is  accompanied  by  circumstances  of 
malice,  insult,  or  inhumanity.1 

(2)  The  More  Liberal  Rule.  —  The  more  liberal  and  better  rule,  however, 
laid  down  by  the  text-writers,  and  supported,  in  effect,  by  the  weight  of 
authority,  is,  that  mental  suffering,  though  not  itself  sufficient  to  support  an 
action,  constitutes  an  element  of  damages  whenever  it  naturally  and  proxi- 
mately ensues  from  the  injury  complained  of,  such  injury  being  sufficient  to 
give  the  passenger  a  cause  of  action.2 


ensue,  and,  if  it  is  not  so,  then  how  long  it  is 
probable  that  the  plaintiff  will  suffer  from  the 
injuries.  When  they  have  concluded  upon 
that  subject,  the  question  of  the  amount  of 
damages  necessary  to  compensate  him  for  his 
future  suffering  is  entirely  one  f  jr  their  deci- 
sion." Dieffenbach  :■.  New  York,  etc.,  R.  Co., 
5  N.  Y.  App.  Div.  91.  And  see  Southern  Pac. 
Co.  v.  Rauh,  49  Fed.  Rep.  696;  Southern  Kan- 
sas R.  Co.  v.  Walsh,  45  Kan.  653;  Louisville, 
etc.,  R.  Co.  v.  Snyder,  117  Ind.  435,  10  Am.  St. 
Rep.  60;  Toledo,  etc.,  R.  Co.  v.  Baddeley,  54 
111.  19,  5  Am.  Rep.  71;  Pittsburg,  etc.,  R.  Co. 
v.  Andrews,  39  Md.  329,  17  Am.  Rep.  568; 
Memphis,  etc.,  R.  Co.  z:  Whitfield,  44  Miss. 
466,  7  Am.  Rep.  699;  Koetter  v.  Manhattan  R. 
Co.,  (Supreme  Ct.)  13  N.  Y.  Supp.  458;  Clapp  v. 
Hudson  River  R.  Co.,  19  Barb.  (N.  Y.)  461; 
Wedekind  v.  Southern  Pac.  Co.,  20  Nev.  292; 
Missouri  Pac.  R.  Co.  v.  Aiken,  71  Tex.  373; 
Farish  v.  Reigle,  11  Gratt.  (Va.)  697,  62  Am. 
Dec.  666. 

1.  Mental  Suffering  as  an  Element  of  Damages 
—  General  Rule.  —  Pain  of  mind  is  only  the 
subject  of  damages  when  connected  with 
bodily  injury ;  it  must  be  so  connected  in  order 
to  include  it  in  the  estimate,  unless  the  injury 
is  accompanied  by  circumstances  of  malice, 
insult,  or  inhumanity.  Blake  v,  Midland  R. 
Co.,  18  Q.  B.  in,  83  E.  C.  L.  in;  Morse  v. 
Duncan,  14  Fed.  Rep.  396;  Dawson  -•.  Louis- 
ville, etc.,  R.  Co.,  (Ky.  1883)  11  Am.  &  Eng. 
R.  Cas.  134;  Dorrah  v.  Illinois  Cent.  R.  Co., 
65  Miss.  14,  7  Am.  St.  Rep.  629;  Trigg  v.  St. 
Louis,  etc.,  R.  Co.,  74  Mo.  147,  41  Am.  Rep. 
305;  Winkler  v.  St.  Louis,  etc.,  R.  Co.,  21  Mo. 
App.  99;  Spohn  v.  Missouri  Pac.  R.  Co.,  116 
Mo.  617;  Randolph  Hannibal,  etc.,  R.  Co., 
18  Mo.  App.  609. 

And  in  Johnson  v.  Wells,  6  Nev.  224,  3  Am. 
Rep.  245,  which  was  an  action  by  a  passenger 
to  recover  damages  for  personal  injuries  occa- 
sioned by  the  breaking  down  of  a  stage  coach, 
it  was  held  to  be  error  to  instruct  the  jury  to 
lake  into  consideration  the  plaintiff's  "  pain  of 
mind."  having  instructed  them  to  consider 
his  phvsical  suffering. 

2.  The  Better  Rule.—  In  3  Sutherland  on  Dam- 
ages (2d  ed.),  $  943,  the  rule  is  stated  as  follows: 
"  We  conceive  the  correct  rule  to  be  that  men- 
tal suffering  or  nervous  shock  may  be  recov- 
ered for  whenever  it  is  the  natural  and  proxi- 
mate result  of  the  wrong  done,  if  such  wrong 
gives  the  injured  party  a  cause  of  action." 
Citing  Stutz  v.  Chicago,  etc.,  R.  Co.,  73  Wis. 
147,  9  Am.  St.  Rep.  769;  Lake  Erie,  etc.,  R. 
Co.  v.  Fix,  88  Ind.  381,  45  Am.  Rep.  464;  Illi- 
nois Cent.  R.  Co.  v.  Latimer,  28  III.  App.  5^2 ; 
Shepard  v.  Chicago,  etc.,  R.  Co.,  77  Iowa  54; 
Southern  Kansas  R.  Co.  v.  Hinsdale,  38  Kan. 


507;  Missouri  Pac.  R.  Co.  v.  Kaiser,  82  Tex. 
144.    See  also  Sedgwick  on  Damages,  §  44. 

Peril  and  Fright.  —  A  female  passenger  was 
compelled  to  leave  a  car  at  night  several  hun- 
dred feet  from  the  platform,  and  in  walking 
along  a  side  track  she  fell  into  an  open  cattle 
guard  and  was  injured.  While  she  was  trying 
to  extricate  herself,  those  in  charge  of  the  train 
switched  cars  onto  the  side  track  toward  her, 
greatly  frightening  her.  It  was  held  that  her 
fright  might  be  considered  in  estimating  the 
damages.  Stutz  v.  Chicago,  etc.,  R.  Co.,  73 
Wis.  147,  9  Am.  St.  Rep.  769,  37  Am.  &  Eng. 
R.  Cas.  187;  Kreuziger  v.  Chicago,  etc.,  R. 
Co.,  73  Wis.  158;  East  Tennessee,  etc.,  R.  Co. 
v.  Lockhart,  79  Ala.  315. 

Mental  Anguish  Caused  by  Impending  Peril.  — 
Where  a  passenger,  being  unlawfully  ejected 
from  a  train,  was  forced  to  jump  while  it 
was  moving  at  a  dangerous  speed,  to  avoid 
being  pushed  or  thrown  off  by  the  conductor, 
it  was  held  that  the  mental  anguish  arising 
from  the  nature  of  the  wrong  was  a  proper 
element  of  compensatory  damages;  and  that  it 
was  proper,  for  the  purpose  of  ascertaining  the 
extent  of  his  mental  suffering  as  an  element  of 
damages,  to  admit  evidence  that  the  plaintiff 
was  ruptured  before  and  at  the  time  of  the 
ejection.  Fell  -'.  Northern  Pac.  R.  Co.,  44 
Fed.  Rep.  252.  See  also  Quinn  v.  Long  Island 
R.  Co.,  34  Hun  (N.  Y.)  331;  Harding  v.  New 
York,  etc.,  R.  Co.,  36  Hun  (N.  Y.)  72;  Chi- 
cago, etc.,  R.  Co.  v.  Flagg,  43  III.  364,  92  Am. 
Dec.  133. 

Terror.  —  In  an  action  against  a  railroad 
company  to  recover  damages  for  forcible  ejec- 
tion from  the  train  while  in  motion,  the  testi- 
mony of  the  plaintiff  tending  to  show  that  he 
was  forcibly,  rudely,  and  wantonly  ejected 
from  the  train,  which  he  had  boarded  by  mis- 
take, and  which  was  running  at  the  rate  of 
about  fifteen  miles  per  hour,  it  was  held  proper 
to  instruct  the  jury  that,  if  they  found  for 
the  plaintiff,  in  estimating  the  damages  they 
"  should  consider  plaintiff's  mental  suffering, 
whether  such  mental  suffering  was  caused  bv 
terror  and  anxiety  at  the  time  he  was  thrown 
off  the  train  or  from  the  indignity  and  insult 
to  which  he  was  subjected."  Louisville,  etc.. 
R.  Co.  .-.  Whitman,  79  Ala.  328. 

Solicitude.  —  In  Alabama  G.  S.  R.  Co.  v.  Sel- 
lers, 93  Ala.  9,  30  Am.  St.  Rep.  17,  the  plain- 
tiff, having  been  taken  beyond  her  destination, 
was  compelled  to  walk  back  in  the  rain.  It 
was  held  that  the  fact  that  the  plaintiff  had  a 
baby  in  her  arms  was  relevant  and  admissible 
as  evidence  in  aggravation  of  damages, 
whether  regard  was  had  to  the  baby  itself, 
and  the  plaintiff's  natural  solicitude  for  it,  or 
whether  it  was  only  regarded  as  one  of  the 
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4.  Exemplary  Damages  —  a.  General  Rule.  —  While  the  damages  in 
actions  by  passengers  against  carriers  are,  as  a  rule,  limited  to  compensation 
for  the  injury  and  loss  sustained,  yet  in  certain  exceptional  cases,  where  the 
wrong  done  is  the  result  of  negligence  so  gross  as  to  indicate  indifference  to 
the  passenger's  safety,  or  is  aggravated  by  wilful  or  malicious  conduct,  the 
law  authorizes  the  imposition  of  vindictive,  punitive,  or  exemplary  damages.1 

b.  FOR  MALICE  OR  WILFULNESS  —  Intent  or  Indifference  Must  be  Shown.  —  The 
malice  or  wilfulness  which  will  justify  the  awarding  of  exemplary  damages  is 
not  the  mere  doing  of  an  unlawful  and  injurious  act;  the  wrong  must  be  done 
with  evil  intent  or  in  wanton  indifference  to  the  passenger's  rights.2 


impediments  which  prevented  or  hindered  her 
use  of  an  umbrella  as  a  protection  against  the 
rain. 

Humiliation.  —  It  has  been  seen,  under  the 
discussion  of  the  elements  of  damages  for  the 
unlawful  ejection  of  a  passenger,  that  recov- 
ery may  be  had  for  the  humiliation  suffered, 
whether  the  act  was  maliciously  or  wantonly 
done,  or  through  mere  negligence  or  mistake. 
See  supra,  this  title,  Elements  of  Damages  — 
for  Maltreatment  of  Passengers —  Unlawful 
Ejection. 

Other  instances  of  recovery  for  mental 
suffering  of  different  kinds  will  be  found  in 
the  preceding  paragraphs  on  Elements  of 
Damages. 

1.  Exemplary  Damages  —  General  Rule.  —  In 

Chicago,  etc.,  R.  Co.  v.  Scurr,  59  Miss.  456,  42 
Am.  Rep.  373,  6  Am.  &  Eng.  R.  Cas.  341,  the 
court,  in  discussing  the  subject,  said:  "  Such 
damages  are  permissible  only  where  there  has 
been  some  element  of  intentional  wrong,  or, 
in  the  absence  of  intention,  a  negligence  so 
gross  as  to  evince  a  reckless  disregard  of  con- 
sequences. The  idea  is  variously  expressed 
by  different  text  writers  and  judges,  and  some- 
times with  a  multitude  of  words,  but  if  to  the 
words  '  negligence  '  and  '  intention  '  we  add 
the  word  '  insult  '  we  will,  perhaps,  sufficiently 
embrace  all  the  states  of  case  in  which  such 
damages  should  be  awarded  by  a  jury  or  sanc- 
tioned by  a  court." 

Other  Expressions  of  the  Rule.  —  It  is  only  in 
cases  of  moral  wrong,  recklessness,  or  malice, 
that  the  exceptional  rule  of  public  policy  which 
allows  exemplary  damages  applies.  Parker  v. 
Long  Island  R.  Co.,  13  Hun  (N.  Y.)  319. 

Where  the  wrongful  act  is  done  from  a  bad 
motive,  or  so  recklessly  as  to  imply  a  disregard 
of  social  obligations,  or  where  there  is  negli- 
gence so  gross  as  to  be  equivalent  to  posi- 
tive misconduct,  exemplary  damages  may  be 
awarded.  Louisville,  etc.,  R.  Co.  v.  Fleming, 
14  Lea  (Tenn.)  128. 

To  authorize  the  giving  of  exemplary  or  vin- 
dictive damages,  either  malice,  violence,  op- 
pression, or  wanton  recklessness  must  mingle 
in  the  controversy.  The  act  complained  of  must 
partake  of  a  criminal  or  wanton  nature,  else  the 
amount  sought  to  be  recovered  must  be  con- 
fined to  compensation.  Louisville,  etc.,  R. 
Co.  v.  Wurl,  62  111.  App.  381;  Baltimore,  etc., 
R.  Co.  v.  Carr,  71  Md.  135;  Northern  Cent.  R. 
Co.  v.  O'Conner,  76  Md.  207,  35  Am.  St.  Rep. 
422. 

In  Holmes  v.  Carolina  Cent.  R.  Co.,  94  N. 
Car.  318,  the  rule  is  stated  as  follows:  "  When 
there  is  an  element  either  of  fraud,  malice, 
such  a  degree  of  negligence  as  indicates  a 


reckless  indifference  to  consequences,  oppres- 
sion, insult,  rudeness,  caprice,  wilfulness, 
or  other  causes  of  aggravation,  in  the  act  or 
omission  causing  the  injury,"  punitive  dam- 
ages may  be  awarded  by  the  jury.  And  see 
Knowles  v.  Norfolk  Southern  R.  Co.,  102  N. 
Car.  59;  Memphis,  etc.,  R.  Co.  v.  Whitfield, 
44  Miss.  466,  7  Am.  Rep.  699;  Rose  v.  Wil- 
mington, etc.,  R.  Co.,  106  N.  Car.  168. 

Compensatory  and  Exemplary  Damages  Distin- 
guished.—  In  torts  committed  by  carriers  of 
passengers  through  mistake,  ignorance,  or 
mere  negligence,  the  ordinary  rule  of  damages 
is  mere  compensation;  but  in  such  as  are 
committed  wilfully,  maliciously,  or  so  negli- 
gently as  to  indicate  a  wanton  disregard  of  the 
rights  of  others,  the  jury  may  award  exem- 
plary damages.  Pittsburgh,  etc.,  R.  Co.  v. 
Lyon,  123  Pa.  St.  140,  10  Am.  St.  Rep.  517. 
Same  Rule  Applies  to  Carriers  as  to  Individuals. 

—  Though  the  exactions  imposed  upon  car- 
riers of  passengers  "  are  more  numerous  and 
stringent,  a  nonperformance  of  them  brings  to 
the  delinquent  just  that  which  a  default  of 
duty  brings  to  all  men,  that  is  to  say,  full 
compensation  for  thoughtlessnes  and  care- 
lessness, exemplary  punishment  for  reckless- 
ness, wilfulness,  or  insult."  Chicago,  etc., 
R.  Co.  v.  Scurr,  59  Miss.  456,  42  Am.  Rep.  373. 

Right  to  Give  Exemplary  Damages  in  Any 
Case  Questioned.  —  See  McKeon  v.  Citizens'  R. 
Co.,  42  Mo.  79;  Wardrobe  v.  California  Stage 
Co.,  7  Cal.  119,  68  Am.  Dec.  231;  Quigley  v. 
Central  Pac.  R.  Co.,  11  Nev.  350,  21  Am.  Rep. 
757;  Fay  v.  Parker,  53  N.  H.  342,  16  Am.  Rep. 
270. 

2.  Exemplary  Damages  for  Wilfulness  or  Malice 

—  Evil  Motive  or  Intention  Must  be  Shown.  —  In 

Hamilton  v.  Third  Ave.  R.  Co.,  53  N.  Y.  25, 
the  plaintiff  paid  his  fare  upon  one  of  the 
defendant's  cars.  The  car  stopping  for  some 
reason,  he  was  transferred  to  another  car. 
Upon  his  refusal  to  repay  his  fare  he  was 
ejected  by  the  conductor,  who  honestly  sup- 
posed that  the  fare  had  not  been  paid.  No 
unnecessary  force  was  used,  and  the  plaintiff 
sustained  no  material  injury.  The  judge  at 
the  trial  instructed  the  jury:  "  You  have  got 
to  assume  from  the  nature  of  the  case  that  the 
conductor  deemed  himself  in  the  line  of  the 
performance  of  his  duty;  and  because  it  was 
not  his  duty,  although  it  was  in  the  line  of 
his  duty,  because  he  was  not  justified  from 
the  fact  that  the  man  had  paid  his  fare,  is  the 
whole  point  on  which  the  plaintiff  can  recover' 
exemplary  damages."  The  Court  of  Appeals, 
per  Grover,  J.,  said:  "  The  meaning  of  the 
judge  and  the  impression  given  to  the  jury  is 
clear.  It  was,  that  although  the  conductor 
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Malice  Inferred    from  Circumstances.  —  It 

was  ignorant  that  the  plaintiff  had  paid  his 
fare  upon  the  other  car,  thereby  entitling  him 
to  a  passage  upon  the  one  in  his  charge  with- 
out any  further  payment,  and  honestly  believ- 
ing that  it  was  his  duty  to  collect  the  usual 
fare,  and  upon  the  refusal  of  the  plaintiff  to 
pay  it  to  put  him  off  the  car,  using  no  unneces- 
sary force,  inflicting  no  particular  injury,  in  as 
quiet  a  manner  as  possible,  still  it  was  a  case 
in  which  the  jury  were  at  liberty  to  give  ex- 
emplary damages.  It  has  been  seen  that  such 
damages  are  not  given  as  compensation  to  the 
plaintiff.  He  is  otherwise  fully  compensated. 
He  has  had  complete  justice  done  him  already. 
The  object  of  such  damages  is  to  punish 
the  defendant  and  to  restrain  him  and  others 
from  doing  the  like  acts  in  future.  But  when 
there  has  been  no  intentional  offense  com- 
mitted, when  a  party  has  only  done  what  he 
honestly  believed  to  be  his  duty,  punishment 
is  not  deserved.  There  is  no  occasion  for  an 
example,  for  none  is  necessary.  It  is  only  to 
cases  of  moral  wrong,  recklessness,  or  malice 
that  this  public  consideration  applies.  In  such 
cases  the  law  uses  the  suit  of  a  private  party 
as  an  instrument  of  public  protection,  not  for 
the  sake  of  the  suitor,  but  for  that  of  the  pub- 
lic. It  is  not  the  form  of  the  action  that  gives 
the  right  to  the  jury  to  give  punitory  dam- 
ages, but  the  moral  culpability  of  the  defend- 
ant." See  also  Denver  Tramway  Co.  v. 
Cloud,  6  Colo.  App.  445;  Georgia  R.,  etc.,  Co. 
v.  Eskew.  86  Ga.  641,  22  Am.  St.  Rep.  490,  47 
Am.  &  Eng.  R.  Cas.  635;  Pullman  Palace  Car 
Co.  v.  Reed,  75  111.  125,  20  Am.  Rep.  232; 
Louisville,  etc.,  R.  Co.  v.  Wurl,  62  111.  App. 
381;  Philadelphia,  etc.,  R.  Co.  v.  Hoeflich,  62 
Md.  300,  50  Am.  Rep.  223;  Hoffman  v.  North- 
ern Pac.  R.  Co.,  45  Minn.  53;  Vicksburg,  etc., 
R.  Co.  v.  Scanlan,  63  Miss.  413;  Quigley  v. 
Central  Pac.  R.  Co.,  11  Nev.  350,  21  Am.  Rep. 
757;  Parker  v.  Long  Island  R.  Co.,  13  Hun  (N. 
Y.)  319;  Holmes  v.  Carolina  Cent.  R.  Co.,  94 
N.  Car.  318,  26  Am.  &  Eng.  R.  Cas.  190. 

Actual  Damage  Is  Not  Essential.  —  Actual 
damage  is  not  an  essential  predicate  to  the 
imposition  of  exemplary  damages.  Acts 
which  involve  malice,  wilfulness,  or  wanton 
and  reckless  disregard  of  the  rights  of  others, 
though  not  within  the  calendar  of  crimes,  and 
though  inflicting  on  the  individual  no  pecuni- 
ary loss  or  detriment  measurable  by  a  money 
standard,  yet  merit  such  punishment  as  the 
civil  courts  may  inflict  by  the  imposition  of 
exemplary  damages.  Alabama  G.  S.  R.  Co. 
v.  Sellers,  93  Ala.  9,  30  Am.  St.  Rep.  17; 
Atlanta,  etc.,  R.  Co.  v.  Condor,  75  Ga.  51. 

Illustrations  —  Exemplary  Damages  Recoverable 
—  Insult  Accompanying  the  Act.  —  Where  a  pass- 
enger is  unlawfully  ejected  from  a  train  by 
the  conductor  and  the  act  is  accompanied  by 
insult  and  vilification  of  the  passenger,  he 
may  recover  vindictive  or  exemplary  damages 
in  an  action  against  the  railroad  company. 
Georgia  R.  Co.  v.  Olds,  77  Ga.  673;  Atlanta, 
etc.,  R.  Co.  v.  Condor,  75  Ga.  51;  Dawson  v. 
Louisville,  etc.,  R.  Co.,  (Ky.  1883)  n  Am.  & 
Eng.  R.  Cas.  134.  And  in  Louisville,  etc.,  R. 
Co.  v.  Ballard,  88  Ky.  159,  it  was  held  proper 
to  instruct  the  jury  that  if  any  of  the  em- 
ployees of  the  company  were  "  insulting  either 


is  not  essential,  however,  that  such 

in  words,  tone,  or  manner,"  they  should  award 
exemplary  damages. 

Intent  to  Injure  or  Degrade. —  In  Palmer  z>. 
Charlotte,  etc.,  R.  Co.,  3  S.  Car.  580,  exem- 
plary damages  were  allowed  where  a  con- 
ductor was  guilty  of  abuse  of  his  authority  in 
wrongfully  expelling  a  passenger  from  the 
cars.  There  were  circumstances  rendering  it 
legally  possible  for  the  jury  to  conclude  that 
the  conductor,  in  removing  the  passenger 
from  the  train,  was  influenced  by  an  intent  to 
injure,  degrade,  or  oppress  him. 

Wanton  Disregard  of  Passenger's  Rights.  — 
Where  a  passenger  whose  hands  were  para- 
lyzed asked  the  conductor  to  search  his  pocket 
for  his  ticket,  and  the  conductor  appeared  to 
do  so  without  finding  it,  and  in  default  of 
ticket  or  cash  fare  put  the  passenger  off  the 
train,  it  was  held  that  if  the  conductor,  after 
yielding  to  the  request  of  the  plaintiff  to  put 
his  hand  in  a  designated  pocket,  merely  pre- 
tended to  do  so,  or  performed  the  act  in  so 
grossly  negligent  a  manner  as  to  indicate  a 
wanton  and  wicked  purpose  to  disregard  the 
rights  of  the  passenger  or  to  wilfully  inflict  on 
him  an  injury,  the  company  would  be  liable 
in  exemplary  damages.  Louisville,  etc.,  R. 
Co.  v.  Fleming,  14  Lea  (Tenn.)  128. 

Wilful  Refusal  to  Carry.  —  Exemplary  dam- 
ages are  recoverable  against  a  carrier  for  a 
violation  of  his  duty  in  wilfully  and  capri- 
ciously refusing  to  land  his  vessel  and  receive 
the  plaintiff  on  board  as  a  passenger,  according 
to  his  advertisement.  Heirn  v.  M'Caughan, 
32  Miss.  17,  66  Am.  Dec.  588.  And  see  Mem- 
phis, etc.,  R.  Co.  v.  Green,  52  Miss.  779. 

Wantonly  Carrying  Beyond  Destination.  —  In 
Higgins  v.  Louisville,  etc.,  R.  Co.,  64  Miss.  8or 
exemplary  damages  were  allowed  for  wantonly 
carrying  a  passenger  a  mile  beyond  the  usual 
stopping  place  for  passengers.  And  in  Samuels- 
v.  Richmond,  etc.,  R.  Co.,  35  S.  Car.  493,  2S 
Am.  St.  Rep.  883,  52  Am.  &  Eng.  R.  Cas.  315,  it 
was  held  that  where  a  passenger  is  carried 
past  her  destination  without  being  afforded  an 
opportunity  to  alight,  and  the  company  re- 
fuses to  return  her  to  such  station  when  the 
omission  is  discovered  within  a  reasonable  dis- 
tance, and  there  is  no  controlling  exigency 
aside  from  the  inconvenience  to  prevent  such 
return,  the  wrong  done  to  the  passenger  is 
wilful  and  malicious  and  entitles  her  to  exem- 
plary damages.  And  see  Dawson  v.  Louis- 
ville, etc.,  R.  Co.,  (Ky.  1883)  11  Am.  &  Eng. 
R.  Cas.  134;  Hall  South  Carolina  R.  Co.,  28; 
S.  Car.  261;  Vicksburg,  etc.,  R.  Co.  v.  Scan- 
lan, 63  Miss.  413. 

Wanton  Ejection  of  Passenger. —  Punitive 
damages  are  admissible  for  the  unlawful  ex- 
pulsion of  a  passenger  from  the  train  on  which' 
he  is  traveling,  where  the  injury  is  wantonly 
inflicted;  and  such  damages  are  visited  upon 
the  wrongdoer  by  way  of  mere  punishment,, 
regardless  of  the  amount  of  damages  actually 
sustained.  Lake  Erie,  etc.,  R.  Co.  v.  Christi- 
son,  39  111.  App.  495;  Gorman  v.  Southern* 
Pac.  Co.,  97  Cal.  1,  33  Am.  St.  Rep.  157; 
Louisville,  etc..  R.  Co.  v.  Wolfe,  128  Ind., 
347,  25  Am.  St.  Rep.  436. 

Ejection  of  Passenger  from  Moving  Train.  — 
Where  a  conductor  exhibits  a  revolver  un- 
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malice  be  evidenced  by  the  manner  in 

necessarily  and  forces  a  passenger  to  jump 
from  a  moving  train  between  stations,  simply 
because  he  refuses  to  pay  fare  and  insists  upon 
being  carried  on  an  excursion  ticket,  the  com- 
pany is  liable  in  exemplary  damages.  Gal- 
lena  v.  Hot  Springs  R.  Co.,  4  McCrary  (U.  S.) 
371. 

Wanton  Manner  Accompanying  a  Lawful  Ejec- 
tion.—  When-  .1  passenger  is  lawfully  ejected 
from  a  train,  but  with  unnecessary  force,  if  the 
jury  find  that  the  carrier's  employees  acted  in 
.1  wanton,  high-handed,  and  outrageous  man- 
ner, they  may  allow  the  passenger  exemplary 
damages.  Philadelphia,  etc.,  R.  Co.  v.  Lar- 
kin,  47  Md.  155,  28  Am.  Rep.  442;  Rose  v. 
Wilmington,  etc.,  R.  Co.,  10b  N.  Car.  170; 
Tomlinson  v.  Wilmington,  etc.,  R.  Co.,  107  N. 
Car.  327,  47  Am.  &  Eng.  R.  Cas.  620.  In  the 
case  last  cited  the  court  said  in  part:  "  The  fact 
that  the  plaintiff  was  wrongfully  expelled  places 
him  in  no  more  favorable  attitude,  as  a  claim- 
ant of  punitive  damages,  than  if  he  had  been 
rightfully  ejected,  but  in  an  unlawful  and  un- 
warranted manner  or  with  undue  force." 

Assault  on  Passenger  by  an  Employee.  —  In  At- 
lantic, etc.,  R.  Co.  v.  Condor,  75  Ga.  51,  the 
evidence  showed  that  there  was  no  loss  of  time 
and  no  hindrance  of  the  passenger  in  the  pur- 
suit of  his  business,  neither  was  there  any 
considerable  amount  of  physical  suffering,  but 
that  he  was  subjected  to  indignity  and  insult, 
that  his  feelings  were  outraged,  and  that  he  was 
degraded  in  the  eyes  of  his  fellow-passengers 
by  being  assailed  with  coarse  and  vituperative 
language  and  blows  by  at  least  one  of  the 
company's  employees.  It  was  held  proper  to 
award  exemplary  damages. 

Not  Recoverable  —  Carrying  Beyond  Station.  — 
In  the  absence  of  malice,  insult,  or  wilful 
wrong,  when  a  passenger  train  has  failed  to 
stop  at  a  flag  station  where  passengers  get  on 
and  off,  and  a  passenger  for  such  station 
jumps  off  and  walks  back  about  two  hundred 
yards  without  sustaining  actual  damage  or  in- 
jury, exemplary  damages  are  not  recoverable. 
Kansas  City,  etc.,  R.  Co.  v.  Fite,  67  Miss.  373; 
Dorrah  v.  Illinois  Cent.  R.  Co.,  65  Miss.  14,  7 
Am.  St.  Rep.  629;  Chicago,  etc.,  R.  Co.  v. 
Scurr,  59  Miss.  456,  42  Am.  Rep.  373,  6  Am.  & 
Eng.  R.  Cas.  341. 

Failure  to  Carry  to  Destination.  —  A  wreck 
necessitated  passengers  to  walk  about  one 
hundred  yards.  The  plaintiff,  a  passenger, 
with  her  infant,  was  twice  notified  by  the  con- 
ductor to  alight,  but,  being  reluctant  to  wait 
in  the  open  air,  remained  with  an  acquaint- 
ance who  had  volunteered  to  assist  her  off  and 
across  to  the  other  train  on  its  arrival.  He 
was  a  claim  agent  of  the  road,  but  had  noth- 
ing to  do  with  operating  the  train.  Her  train 
had  occasion  to  back  some  distance,  and  on  its 
return  the  other  train  had  come.  She  hurried 
to  reach  it,  but  failed,  and  had  to  return  home 
on  the  same  train,  about  twenty  miles.  The 
conductor  knew  she  was  being  left,  but,  being 
behind  time,  did  not  wait  for  her.  There  was 
no  rudeness  on  his  part,  and  only  slight  per- 
sonal discomfort  and  disappointment  on  her 
part  were  shown.  It  was  held  that  it  was 
manifest  that  the  failure  of  the  plaintiff  to  go 
on  her  journey  resulted  from  her  acceptance 


which  the  act  is  done;  it  may  often  be 

of  the  suggestion  of  her  acquaintance  to  re- 
main in  the  car  and  of  his  promised  assistance 
instead  of  the  conductor's,  and  that  even 
though  the  conductor  did  not  do  all  he  might 
have  done  to  insure  the  continuance  of  her 
journey,  which  was  a  question  for  the  jury  to 
decide,  yet  the  recovery  should  be  limited  to 
compensatory  damages.  Alabama,  etc.,  R. 
Co.  v.  Purnell,  69  Miss.  652. 

Unlawful  Ejection  of  Passenger  through  Mis- 
take.—  Exemplary  damages  should  not  be 
allowed  where  a  passenger  is  ejected  from  the 
train  through  a  mistake  on  the  part  of  the  con- 
ductor, without  wilful  or  intentional  violation 
of  the  passenger's  rights.  Sloane  v.  Southern 
California  R.  Co.,  111  Cal.  668;  Denver  Tram- 
way Co.  v.  Cloud,  6  Colo.  App.  445;  Georgia 
R.,  etc.,  Co.  v.  Eskew,  86  Ga.  641,  22  Am.  St. 
Rep.  490,  47  Am.  &  Eng.  R.  Cas.  635;  Hoff- 
man v.  Northern  Pac.  R.  Co.,  45  Minn.  53; 
Kellett  v.  Chicago,  etc.,  R.  Co.,  22  Mo.  App. 
356;  Quigley  v.  Central  Pac.  R.  Co.,  n  Nev. 
350,  21  Am.  Rep.  757;  Parker  v.  Long  Island 
R.  Co.,  13  Hun  (N.  Y.)  319;  Rose  v.  Wilming- 
ton, etc.,  R.  Co.,  106  N.  Car.  170;  Tomlinson 
v.  Wilmington,  etc.,  R.  Co.,  107  N.  Car.  327, 
47  Am.  &  Eng.  R.  Cas.  620. 

Conductor  May  Testify  as  to  His  Intent.  — 
Where  a  passenger  has  been  unlawfully 
ejected  from  a  train  by  the  conductor  the 
latter  may  testify  as  to  his  honest  belief  and 
intent  in  making  the  ejection,  in  order  to  dis- 
prove the  passenger's  claim  to  exemplary  dam- 
ages, though  such  testimony  would  not  be 
proper  or  material  if  the  passenger's  claim  were 
limited  to  compensatory  damages.  Yates  v. 
New  York  Cent.,  etc.,  R.  Co.,  67  N.  Y.  100; 
Hamilton  v.  Third  Ave.  R.  Co.,  53  N.  Y.  25; 
Georgia  R.  Co.  v.  Homer,  73  Ga.  251. 

Force  and  Deliberation  of  Ejectment  Not  the 
Test.  —  Where  a  passenger  has  been  wrong- 
fully ejected  from  a  train  it  is  error  to  instruct 
the  jury  that  they  may  give  exemplary  dam- 
ages if  the  plaintiff  was  forcibly  and  deliber- 
ately ejected.  The  force  and  deliberation 
with  which  the  wrongful  act  is  done  are  not 
necessarily  the  tests  by  which  the  question  of 
punitive  damages  is  to  be  determined.  On 
the  contrary,  to  entitle  to  such  damages,  there 
must  be  an  element  of  fraud,  or  malice,  or 
evil  intent,  or  oppression,  entering  into  and 
forming  a  part  of  the  wrongful  act.  It  is  the 
evil  motive  or  intention  that  is  the  ground  for 
punitive  damages.  Philadelphia,  etc.,  R.  Co. 
v.  Hoeflich,  62  Md.  300,  50  Am.  Rep.  223. 
And  see  Sloane  v.  Southern  California  R.  Co., 
in  Cal.  668. 

Mere  Brusqueness  Not  an  Insult.  —  Although 
there  is  a  breach  of  duty  by  the  conductor  of  a 
railroad  train  toward  a  passenger,  yet,  in  the 
absence  of  wilful  wrong,  oppression,  or  reck- 
less disregard  of  his  rights,  mere  brusqueness 
in  the  words  or  manner  of  the  conductor 
toward  the  passenger  is  not  an  insult  which 
justifies  the  infliction  of  punitive  damages 
against  the  company.  Mississippi,  etc.,  R. 
Co.  v.  Gill,  66  Miss.  39.  See  also  Louisville, 
etc.,  R.  Co.  v.  Ballard,  85  Ky.  307,  7  Am.  St. 
Rep.  600,  28  Am.  &  Eng.  R.  Cas.  135. 

Malice   Not   Inferred   from   Refusal  to  Take 
"Scalped"  Ticket.  —  The    malice    which  will 
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inferred  from  the  nature  of  the  wrong  done  in  view  of  the  surrounding  circum- 
stances, as  where  a  passenger  is  unlawfully  ejected  from  the  train  at  a  time 
and  place  such  as  to  greatly  and  unnecessarily  aggravate  the  wrong.1 

c.  For  Gross  Negligence.  —  There  are  cases  that  hold  without  qualifi- 
cation that  a  passenger  may  recover  exemplary'  damages  in  an  action  against 
the  carrier  for  injuries  resulting  from  gross  negligence.  The  better  rule,  how- 
ever, is  that  such  negligence,  in  order  to  warrant  the  imposition  of  exemplary 
damages,  must  consist  in  that  entire  want  of  care  which  raises  the  presump- 
tion of  a  conscious  indifference  to  the  passenger's  safety.2 


justify  the  awarding  of  exemplar}-  damages  in 
excess  of  what  may  sufficiently  compensate  for 
the  injury  done,  and  which  are  awarded  for 
the  purpose  of  punishment  and  example,  is  not 
the  mere  doing  of  an  unlawful  and  injurious 
act.  The  wrong  must  be  done  malevolently 
or  in  wanton  indifference  to  the  rights  in- 
vaded; and  though  such  malice  may  often  be 
inferred  from  the  nature  of  the  wrong,  the  re- 
fusal to  take  a  ticket  because  it  is  "  scalped  " 
raises  no  such  presumption,  no  matter  how 
much  the  conductor  may  have  been  mistaken 
as  to  the  legal  rights  of  the  passenger.  Hoff- 
man v.  Northern  Pac.  R.  Co.,  45  Minn.  53. 

Calling  on  a  Colored  Train  Hand  to  Assist  in 
Ejecting  Passenger  Is  Not  Evidence  of  Malicious 
Intent.  —  Where  a  passenger  is  unlawfully  ex- 
pelled from  a  train,  physical  injuries,  insults 
by  word  or  act,  personal  indignities,  actual 
violence  or  unnecessary  force,  making  an  im- 
proper or  unseemly  demonstration,  calling  for 
assistance  when  it  was  manifestly  not  needed 
and  the  only  effect  of  it  would  be  to  mortify 
and  humiliate  the  passenger,  and  many  other 
things  of  like  character,  may  and  should  in- 
crease the  damages;  but  the  wrongful  ejection 
of  a  passenger  is  not  aggravated  by  the  fact 
that  the  conductor  called  upon  a  colored  train 
hand  for  assistance  in  making  the  ejection. 
Central  R.,  etc.,  Co.  v.  Strickland,  90  Ga.  562. 

Unlawful  Ejection  from  Sleeping  Car.  —  Where 
a  passenger  had  purchased  a  ticket  for  a  par- 
ticular berth  in  a  sleeping  car  and  had  lost  the 
same,  but  gave  satisfactory  assurance  that  he 
had  purchased  it,  and  he  was  expelled  from  the 
sleeping  car,  there  being  no  abusive  language 
or  violence  on  the  part  of  the  conductor  but 
only  an  honest  purpose  to  carry  out  a  regu- 
lation of  the  company,  it  was  held  that,  con- 
ceding it  to  be  true  that  the  passenger  was 
unlawfully  ejected,  yet  in  the  absence  of  wil- 
ful, malicious,  or  wanton  conduct  on  the  part 
of  the  conductor,  exemplary  damages  could 
not  be  imposed.  Pullman  Palace  Car  Co.  v. 
Reed,  75  111.  125,  20  Am.  Rep.  232. 

Ejection  of  Passenger  Elsewhere  than  at  a  Sta- 
tion.—  Although  a  party  who,  for  nonpayment 
of  fare,  is  ejected  from  a  car  elsewhere  than 
at  a  station,  sustains  an  injury  for  which  he 
may  bring  an  action,  yet,  where  there  is  no 
improper  conduct  on  the  part  of  the  agents  of 
the  company,  nor  any  peculiar  circumstances 
to  justify  it,  exemplary  damages  are  not  to  be 
allowed.  Chicago,  etc.,  R.  Co.  v.  Parks,  18 
111.  460,  68  Am.  Dec.  562;  Chicago,  etc.,  R. 
Co. y.  Wilson,  23  111.  App.  63. 

Ejection  of  Male  Passenger  from  Ladies'  Car.  — 
A  male  passenger  cannot  recover  punitive 
damages,  if  anything,  for  being  told,  in  con- 
formity to  a  regulation  of  the  company,  to 

"i 


leave  the  ladies'  car,  where  the  conductor, 
without  unnecessary  force  or  insult,  places  his 
hand  firmly  but  gently  on  the  passenger's 
shoulder  and  forces  him  to  move  into  the 
other  car.  Holmes  v.  Carolina  Cent.  R.  Co., 
94  N".  Car.  318,  26  Am.  &  Eng.  R.  Cas.  190. 

Failure  to  Protect  Passenger  from  Assault.  — 
Punitory  damages  should  not  be  allowed  for 
the  conductor's  failure  to  protect  a  passenger 
from  assault  or  insult  by  other  passengers, 
unless  there  has  been  a  wilful  refusal  or  abso- 
lute failure  to  interpose  when  called  on  for 
assistance,  or  when  the  injury  occurs  in  the 
conductor's  presence.  Weak  and  inefficient 
action,  not  resulting  from  want  of  sympathy 
on  his  part  for  the  person  aggrieved,  or  from 
indisposition  to  aid  him,  may  render  the  com- 
pany liable  to  compensatory,  but  not  to  puni- 
tory, damages.  New  Orleans,  etc.,  R.  Co.  v. 
Burke,  53  Miss.  200,  24  Am.  Rep.  689,  9  Am. 
Ry.  Rep.  308. 

1.  Malice  Inferred  from  Time  and  Place  of  Ejec- 
tion of  Passenger.  —  When  a  passenger  is  un- 
lawfully ejected  from  the  train,  it  is  not  neces- 
sary, in  order  to  recover  exemplary  damages, 
that  harsh  and  unnecessary  means  be  used  to 
effect  the  ejection.  Where  a  passenger  is  put 
off  in  the  night  time  at  a  distance  from  any 
station  or  convenient  lodging,  the  jury  are 
authorized  to  infer  that  it  was  done  in  the 
spirit  of  oppressive  malice  or  wantonness, 
and  to  award  exemplary  damages.  Jefferson- 
ville  R.  Co.  v.  Rogers,  38  Ind.  116,  10  Am. 
Rep.  103;  Evans  v.  St.  Louis,  etc.,  R.  Co.,  11 
Mo.  App.  463. 

In  City,  etc.,  R.  Co.  v.  Brauss,  70  Ga.  368, 
the  plaintiff  and  his  wife  were  unlawfully 
ejected  from  the  defendant's  car,  the  con- 
ductor requiring  them  to  get  off  in  the  mud  a 
short  distance  from  the  street  crossing,  and  in 
the  presence  of  a  number  of  people.  It  was 
held  that  exemplary  damages  could  be  recov- 
ered in  an  action  against  the  company. 

Carrying  Beyond  Destination.  —  Evidence 
showing  that  the  plaintiff  was  carried  several 
hundred  yards  beyond  the  station  at  which 
she  was  to  alight,  and,  on  the  conductor's  re- 
fusal to  move  the  train  back,  was  compelled 
to  alight  and  walk  back  through  a  drenching 
rain,  having  a  baby  in  her  arms,  and  encum- 
bered with  a  valise,  authorizes  the  jury  to 
award  exemplary  damages.  Alabama  G.  S. 
R.  Co.  v.  Sellers,  93  Ala.  9,  30  Am.  St.  Rep. 
17.  And  see  New  Orleans,  etc.,  R.  Co.  v. 
Hurst,  36  Miss.  661,  74  Am.  Dec.  785;  Mem- 
phis, etc.,  R.  Co.  v.  Whitfield,  44  Miss.  466,  7 
Am.  Rep.  699. 

2.  Exemplary  Damages  for  Gross  Negligence  — 
Rule  Stated. —  In  Alabama  G.  S.  R.  Co.  v. 
Arnold,  80  Ala.  600,  the  court  said:    "  With- 
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d.  Distinction  between  the  Act  of  the  Carrier  and  That  of  Its 
SERVANT  —  (i)  Exemplary  Damages  for  Carrier  s  Act.  — There  is  no  dissent 
from  the  application  of  the  foregoing  rules  to  wrongs  committed  by  the  carrier 


out  resting  its  application  to  be  determined  by 
the  shadowy  and  indefinable  line  that  distin- 
guishes gross  from  ordinary  negligence,  a 
S'lin.-wh.u  nine  specific  rule  has  been  estab- 
lished by  our  decisions.  That  rule  is,  when 
negligence  is  so  gross  as  to  evince  an  entire 
want  of  care,  and  is  sufficient  to  raise  a  pre- 
sumption that  the  defendant,  being  cognizant 
of  the  probable  consequences,  is  indifferent  to 
the  danger  to  which  the  persons  or  property 
of  others  may  be  exposed — '  a  conscious  in- 
difference to  consequences  '  —  exemplary  dam- 
ages may  be  awarded.  It  is  not  necessary 
that  the  injury  shall  be  wilful."  See  also 
Milwaukee,  etc.,  R.  Co.  v.  Arms,  91  U.  S.  489, 
(1  Am.  Ry.  Rep.  512;  Alabama  G.  S.  R.  Co.  v. 
Hill,  90  Ala.  71,  24  Am.  St.  Rep.  764,  47  Am. 
&  Eng.  R.  Cas.  500,  qualified  in  Alabama  G. 
S.  R.  Co.  v.  Hill,  93  Ala.  514,  30  Am.  St.  Rep. 
65,  and  Richmond,  etc.,  R.  Co.  v.  Vance,  93 
Ala.  144,  30  Am.  St.  Rep.  41;  Chattanooga, 
etc.,  R.  Co.  v.  Liddell,  85  Ga.  482,  21  Am.  St. 
Rep.  169;  Memphis,  etc.,  R.  Co.  v.  Whitfield, 
44  Miss.  466,  7  Am.  Rep.  699;  Rutherford  v. 
Shreveport,  etc.,  R.  Co.,  41  La.  Ann.  793; 
Fisher  v.  Metropolitan  El.  R.  Co.,  34  Hun  (N. 
Y.)  433;  Missouri  Pac.  R.  Co.  v.  Mitchell,  72 
Tex.  171 ;  Missouri  Pac.  R.  Co.  v.  Shepard,  72 
Tex.  165,  37  Am.  &  Eng.  R.  Cas.  194;  Union 
Pac.  R.  Co.  v.  Hause,  1  Wyoming  27. 

Criminal  Liability  Is  Not  Essential.  —  An  in- 
struction, in  an  action  to  recover  for  personal 
injuries  to  a  passenger,  that  the  facts  in  evi- 
dence to  authorize  punitive  damages  must  be 
such  as  would  subject  the  defendant's  servant 
to  liability  to  conviction  for  criminal  negli- 
gence if  prosecuted  therefor,  is  properly  re- 
fused. Augusta,  etc.,  R.  Co.  v.  Randall,  79 
Ga.  304,  34  Am.  &  Eng.  R.  Cas.  439. 

Mere  Negligence  Is  Not  Sufficient.  —  In  an 
action  by  a  passenger  to  recover  damages  for 
having  been  negligently  carried  beyond  her 
station,  an  instruction  that  "any  failure  to 
discharge  all  the  duties  imposed  by  the  nature 
of  the  office  of  common  carrier  amounts  to 
gross  and  wilful  misconduct,  for  which  puni- 
tive damages  may  be  given,"  was  held  to  be 
erroneous.  A  neglect  of  duty  clearly  not 
attended  with  any  circumstance  of  insult,  of 
aggravation  of  feelings,  of  injury  to  the  per- 
son or  his  property,  or  of  bodily  or  mental 
suffering,  would  not  justify  vindictive  dam- 
ages. Southern  R.  Co.  v.  Kendrick,  40  Miss. 
374,  90  Am.  Dec.  332.  And,  in  Chicago,  etc., 
R.  Co.  v.  Scurr,  59  Miss.  456,  42  Am.  Rep. 
373,  it  was  held  that  the  dicta  that  any  negli- 
gence of  a  railroad  company  operating  by 
steam  is  "  gross"  (New  Orleans,  etc.,  R.  Co. 
v.  Bailey,  40  Miss.  395),  and  that  punitive 
damages  maybe  inflicted  on  a  carrier  for  mere 
omission  of  duty  (Memphis,  etc.,  R.  Co.  v. 
Green,  52  Miss.  779),  are  incorrect.  If  the 
announcement  were  sound  law,  the  court 
said,  "  every  act  of  negligence  on  the  part  of 
a  railroad,  no  matter  how  slight,  would  justify 
the  imposition  of  exemplary  damages;  and 
thus  we  destroy  at  once  that  distinction  be- 
tween carelessness  and  wilfulness  which  this 
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court  has  recognized  in  numberless  suits 
against  railroad  companies." 

The  Less  Stringent  Rule.  —  In  Kansas  Pac.  R. 
Co.  v.  Kessler,  18  Kan.  523,  it  appeared  that 
the  defendant  in  error  purchased  a  ticket  to 
ride  between  certain  points  on  the  carrier's 
freight  train,  and  was  told  by  the  ticket  agent 
that  his  ticket  was  good  for  the  purpose  indi- 
cated. After  getting  on  the  train,  and  before 
reaching  his  destination,  the  passenger  was 
told  by  the  conductor  of  the  train  that  the 
regulations  of  the  company  did  not  allow 
passengers  to  ride  on  that  train  beyond  a  point 
named,  which  was  reached  before  the  plain- 
tiff's destination.  The  ticket  agent  knew  of 
no  such  regulation,  nor  had  any  public  notice 
been  given  of  it.  The  plaintiff  was  expelled 
from  the  train  before  reaching  the  destination 
called  for  in  his  ticket,  and  at  the  trial  was 
awarded  exemplary  damages.  On  appeal,  the 
court,  in  discussing  the  question  of  the  recov- 
ery of  exemplary  damages  for  gross  negli- 
gence, cited  Milwaukee,  etc.,  R.  Co.  v.  Arms, 
91  U.  S.  489,  as  laying  down  a  more  stringent 
rule  than  that  followed  in  the  Supreme  Court 
of  Kansas,  in  that  the  case  cited  holds  that 
the  gross  negligence  for  which  exemplary 
damages  may  be  recovered  must  be  such  as  is 
equivalent  to  intentional  wrong.  The  court 
said:  "  It  may  be,  after  all,  that  the  difference 
is  only  one  of  definitions,  and  springs  from  an 
evident  inclination  of  that  court  to  ignore  de- 
grees of  negligence  as  defined  by  most  law 
writers  and  courts.  But,  be  that  as  it  may, 
we  adhere  to  the  prior  rulings  of  this  court, 
and  hold  that  a  case  which  discloses,  on  the 
part  of  the  wrongdoer,  negligence  which  is 
gross  and  wanton,  is  one  in  which  the  jury 
may  award  exemplary  damages.  The  law,  by 
tolerating  this  kind  of  punishment  by  way  of 
damages,  would  check  not  merely  intentional 
wrong,  but  gross  carelessness."  And  see 
Hopkins  v.  Atlantic,  etc.,  R.  Co.,  36  N.  H.  9, 
72  Am.  Dec.  287;  Taylor  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  304,  2  Am.  Rep.  229;  Frink  v. 
Coe,  4  Greene  (Iowa)  555,  61  Am.  Dec.  141; 
Louisville  Southern  R.  Co.  v.  Minogue,  90  Ky. 
369,  29  Am.  St.  Rep.  378. 

Absence  of  Slight  Care  on  the  Part  of  a  Railroad 
Company  Is  Gross  Negligence.- — In  Maysville, 
etc.,  R.  Co.  v.  Herrick,  13  Bush  (Ky.)  122, 
which  was  an  action  by  a  female  passenger  to 
recover  damages  for  injuries  received  in  a 
railroad  accident,  it  was  held  that  the  absence 
of  slight  care  in  the  management  of  a  railroad 
train  or  in  keeping  a  railroad  track  in  repair 
is  gross  negligence;  and  to  enable  a  passenger 
to  recover  damages  in  a  case  like  the  one  under 
consideration  it  is  not  necessary  to  show  the 
absence  of  all  care,  or  reckless  indifference  to 
the  safety  of  passengers,  or  intentional  mis- 
conduct on  the  part  of  the  agents  and  officers 
of  the  company.  The  court  defines  slight  care 
to  be  such  as  careless  and  inattentive  persons 
usually  exercise  in  like  business. 

In  Louisville,  etc.,  R.  Co.  v.  McCoy,  81  Ky. 
403,  the  court  in  a  dictum  concurs  in  the  doc- 
trine as  stated  in  the  case  above,  but  says; 
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himself  in  the  selection  of  servants,  the  establishment  of  regulations,  or  the 
failure  to  provide  safe  appliances,  whether  the  carrier  is  a  natural  person  or  a 
corporation.1 


"  Still,  we  do  not  think  the  standard  of  the 
test  in  that  case  is  strict  or  broad  enough  for 
any  case  possible  to  arise.  We  think,  in  view 
of  the  nature  and  hazard  of  the  business  of 
railroad  management,  that  slight  care  in  such 
business  is  more  than  careless  and  inattentive 
persons  usually  exercise  in  like  business." 
And  see  Memphis,  etc.,  R.  Co.  v.  Green,  52 
Miss.  779. 

Illustrations  —  Negligence  in  Management  of 
Trains  —  Exemplary     Damages    Eecoverable.  — 

Punitive  damages  may  be  allowed  in  an  action 
by  a  passenger  for  injuries  received  in  a  col- 
lision occasioned  by  the  gross  neglect  of  em- 
ployees in  not  properly  flagging  a  train. 
Louisville  Southern  R.  Co.  v.  Minogue,  go 
Ky.  369,  29  Am.  St.  Rep.  378;  Hopkins  v.  At- 
lantic, etc.,  R.  Co.,  36  N.  H.  9,  72  Am.  Dec. 
287. 

Same  —  Knowledge  of  Impending  Peril  Not 
Essential.  —  In  Richmond,  etc.,  R.  Co.  v. 
Greenwood,  99  Ala.  501,  the  appellee  sought 
to  recover  damages  for  injuries  received  in  a 
collision  between  the  appellant's  train,  on 
which  he  was  a  passenger,  and  a  freight  train, 
at  a  point  where  the  two  tracks  on  which  the 
trains  were  running  intersected  at  an  acute 
angle.  There  was  evidence  tending  to  show 
that  the  speed  of  the  passenger  train  when 
approaching  the  crossing  was  from  thirty  to 
forty  miles  per  hour,  that  it  was  not  only  not 
brought  to  a  stop  near  the  crossing,  as  re- 
quired by  statute,  but  that,  on  the  contrary, 
its  speed  was  not  slackened  at  all  in  its  ap- 
proach thereto,  and  that  the  two  engines  were 
in  plain  view  of  each  other  when  that  of  the 
freight  train  was  about  to  go  on  the  crossing 
and  that  of  the  passenger  train  was  one  hun- 
dred and  fifty  feet  away.  There  was  evi- 
dence on  the  other  hand  tending  to  show  that 
the  engineer  of  the  passenger  train  did  not 
know  that  the  other  train  was  upon  or  ap- 
proaching the  crossing,  and  had  not  actual 
knowledge  of  the  impending  peril  of  a  col- 
lision in  time  to  avert  it  by  a  resort  to  all  possi- 
ble preventive  effort.  It  was  held  that  the 
case  involved  every  element  of  that  wanton- 
ness, wilfulness,  or  reckless  indifference  to 
probable  results,  necessary  to  the  imposition 
of  punitive  damages;  and  that  the  actual 
knowledge  of  danger  contended  for  by  the  ap- 
pellant was  unnecessary,  but  that  the  con- 
duct of  the  engineer,  in  view  of  his  knowledge 
of  the  existence  of  the  crossing,  and  his  ap- 
proach thereto,  would  authorize  the  imputa- 
tion of  the  elements  essential  to  the  imposi- 
tion of  punitive  damages. 

Same  —  Not  Recoverable.  —  In  Milwaukee, 
etc.,  R.  Co.  v.  Arms,  91  U.  S.  489,  6  Am.  Ry. 
Rep.  512,  it  appeared  that  the  plaintiff  was  a 
passenger  on  the  company's  train  of  cars, 
which,  while  tunning  at  a  speed  of  fourteen 
or  fifteen  miles  an  hour,  collided  with  another 
train  moving  in  an  opposite  direction  on  the 
same  track.  The  jar  occasioned  by  the  col- 
lision was  light,  and  more  of  a  push  than  a 
shock.  The  fronts  of  the  two  engines  were 
demolished,  and  a  new  engine  removed  the 


713 


cars.  This  was  all  the  testimony  offered  by 
either  party  as  to  the  character  of  the  col- 
lision and  the  cause  of  it,  but  there  was  evi- 
dence tending  to  show  that  the  plaintiff  was 
thrown  from  her  seat  and  sustained  the  inju- 
ries of  which  she  complained.  It  was  held 
that  in  the  sense  that  the  employees  of  the 
company  did  not  use  more  than  the  ordinary 
amount  of  care  required  of  them,  the  collision 
was  the  result  of  "  gross  negligence,"  but 
that  the  absence  of  this  care  did  not  raise  the 
presumption  of  conscious  indifference  to  con- 
sequences necessary  to  the  imposition  of  ex- 
emplary damages. 

In  Kentucky  Cent.  R.  Co.  v.  Dills,  4  Bush 
(Ky.)  593,  the  appellee  was  a  passenger  on  the 
appellant's  train.  Before  reaching  the  station 
the  speed  of  the  train  was  reduced  to  a  slow 
rate  until  the  front  car  reached  the  platform, 
when  the  appellee,  who  was  in  the  middle  car, 
got  out,  and,  standing  on  the  lower  step  of  the 
car  and  holding  to  the  railing,  he  either  fell  or 
was  thrown  off,  and  hurt  by  a  cut  on  the  head 
and  shock,  from  which  he  soon  recovered  with- 
out serious  damage  to  his  person  or  loss  of 
time.  It  was  held  that  however  the  jury  may 
have  been  allowed  to  decide  the  facts,  con- 
cerning which  the  testimony  was  conflicting, 
they  did  not  authorize  a  punitive  verdict. 

In  Spicer  v.  Chicago,  etc.,  R.  Co.,  29  Wis. 
580,  the  facts  were  as  follows:  On  a  rainy  day» 
when  the  track  was  slippery,  the  defendant's 
engineer,  in  charge  of  a  freight  train,  un- 
coupled two  cars  loaded  with  stone,  while 
standing  on  a  side  track,  upon  a  downward 
grade,  and  in  consequence  of  such  uncoupling 
and  of  neglect  to  block  the  wheels  in  season 
or  to  turn  the  switch  connecting  side  and  main 
tracks,  the  two  cars  ran  upon  the  main  track 
and  collided  with  an  approaching  passenger 
train,  whereby  the  plaintiff  was  injured.  It 
was  held  that  though  the  defendant  was  guilty 
of  negligence  the  plaintiff  could  recover  only 
compensatory  damages,  the  circumstances  not 
warranting  punitive  damages. 

Negligence  in  Permitting  Platform  to  be 
Unsafe,  —  In  Seymour  v.  Chicago,  etc.,  R. 
Co.,  3  Biss.  (U.  S.)  43,  the  plaintiff  sustained 
personal  injury  by  reason  of  the  defendant's 
negligence  in  allowing  ice  to  remain  on  its 
platform,  rendering  it  unsafe.  The  jury  were 
instructed  that  they  were  to  give  no  more 
damages  than  would  compensate  the  plaintiff 
for  the  injury,  and  that  they  could  add  noth. 
ing  by  way  of  punishing  the  defendant. 

For  further  illustrations  of  the  rule,  see  the 
note  following. 

1.  Exemplary  Damages  for  Act  of  the  Carrier, — 
See  especially  Cleghorn  v.  New  York  Cent., 
etc.,  R.  Co.,  56  N.  Y.  44,  15  Am.  Rep.  375; 
Sullivan  v.  Oregon  R.,  etc.,  Co.,  12  Oregon 
392,  53  Am.  Rep.  364;  Texas  Trunk  R.  Co.  v. 
Johnson,  75  Tex.  158.  And  see  also  cases 
cited  in  the  following  paragraph  of  the  notes. 

Corporations  Not  Exempt  from  Such  Damages. — 
In  Cleghorn  v.  New  York  Cent.,  etc.,  R.  Co., 
56  N.  Y.  44,  15  Am.  Rep.  375,  Church,  C.  J., 
in  stating  the  rule  as  to  exemplary  damages, 
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(2)  For  the  Act 

Ratified.  —  Hut  where 
wrongful  act  of  the 


of    (1    Servant  —  Rule   that   the   Act   Must   be    Authorized  or 

a  passenger's  right  to  damages  proceeds  from  the 
carrier's  servant  within  the  scope  of  his  employment, 


■says:  "Corporations  may  incur  this  liability  as 
well  as  private  persons.  *  *  *  If  a  railroad 
company,  for  instance  knowingly  and  wanlonly 
employs  a  drunken  engineer  or  switchman, 
or  retains  one  after  knowledge  of  his  habits  is 
clearly  brought  home  to  the  company  or  to  a 
Miperintcndini;  agent  authorized  to  employ 
and  discharge  him,  and  injury  occurs  by  rea- 
son of  such  habits,  the  company  may  and 
ought  to  be  amenable  to  the  severest  rule  of 
damages."  See  also  Lake  Shore,  etc.,  R.  Co. 
v.  Prentice,  147  U.  S.  101;  Ackerson  v.  Erie 
R.  Co.,  32  N.  j.  L.  254;  Porter  v.  Erie  R.  Co., 
32  N.  J.  L.  261;  Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  N.  Y.  282;  Hagan  v.  Provi- 
dence, etc.,  R.  Co.,  3  R.  I.  88,  62  Am.  Dec. 
377;  Hays  v.  Houston,  etc.,  R.  Co.,  46  Tex. 
272;  Galveston,  etc.,  R.  Co.  v.  Donahoe,  56 
Tex.  162;  Dillingham  Russell,  73  Tex.  47, 
15  Am.  Rep.  753. 

Who  Deemed  the  Corporation.  —  "  The  presi- 
dent and  general  manager,  or,  in  his  absence, 
the  vice-president  in  his  place,  actually  wield- 
ing the  whole  executive  power  of  the  corpora- 
tion, may  well  be  treated  as  so  far  repre- 
senting the  corporation  and  identified  with  it 
that  any  wanton,  malicious,  or  oppressive  in- 
tent of  his,  in  doing  wrongful  acts  in  behalf  of 
the  corporation  to  the  injury  of  others,  may  be 
treated  as  the  intent  of  the  corporation  itself; 
but  the  conductor  of  a  train,  or  other  subordi- 
nate agent  or  servant  of  a  railroad  corporation, 
occupies  a  very  different  position,  and  is  no 
more  identified  with  his  principal,  so  as  to 
affect  the  latter  with  his  own  unlawful  and 
criminal  intent,  than  any  agent  or  servant 
standing  in  a  corresponding  relation  to  natural 
persons  carrying  on  a  manufactory,  a  mine, 
or  a  house  of  trade  or  commerce."  Mr.  Jus- 
tice Gray,  in  Lake  Shore,  etc.,  R.  Co.  v.  Pren- 
tice, 147  U.  S.  101. 

In  Bass  v.  Chicago,  etc.,  R.  Co.,  42  Wis. 
654,  24  Am.  Rep.  437,  15  Am.  Ry.  Rep.  45,  it 
is  held  that,  as  to  passengers  on  a  train,  the 
conductor  in  charge  is  the  corporation  itself. 
And  see  quotation  supra,  this  note,  from  Cleg- 
horn  v.  New  York  Cent.,  etc.,  R.  Co.,  56  N.  Y. 
44,  15  Am.  Rep.  375,  which  seems  to  indicate 
that,  for  the  purposes  of  the  subject  under  con- 
sideration, a  superintending  agent  with  the 
power  to  employ  and  discharge  men  may  be 
deemed  to  be  the  corporation  itself. 

Illustrations  —  Gross  Negligence  in  Selecting 
Employee.  —  Where  a  passenger  has  been  in- 
jured in  consequence  of  the  gross  negligence 
of  a  stage  proprietor  by  the  employment  of  a 
driver  known  to  be  intemperate,  the  injured 
party  is  entitled  to  exemplary  damages.  Frink 
v.  Coe,  4  Greene  (Iowa)  555,  61  Am.  Dec.  141. 

Enforcing  Illegal  Regulation.  —  Where  a  com- 
pany declines  to  sell  a  ticket  to  a  regular  stop- 
ping place  and  to  deliver  the  passenger's  bag- 
gage there,  the  jury  may  award  exemplary 
damages  if  the  company  acts  wilfully,  mali- 
ciously, or  so  negligently  as  to  indicate  a 
wanton  disregard  of  the  rights  of  others.  The 
right  of  the  public  to  travel  on  the  trains 
of   a  carrier  "  includes   the    right   to  stop 


and  receive  their  baggage  at  any  regular  sta- 
tion or  stopping  place  for  the  train  on  which 
they  may  be  traveling.  Any  regulation  that 
deprives  them  of  that  right  is  necessarily  arbi- 
trary, unreasonable,  and  illegal."  Pitts- 
burgh, etc.,  R.  Co.  v,  Lyon,  123  Pa.  St.  140,  10 
Am.  St.  Rep.  517,  37  Am.  &  Eng.  R.  Cas. 
231. 

Where  a  passenger  is  unlawfully  ejected 
from  a  train,  under  instructions  given  by  the 
company  to  its  conductors  to  put  oft  passen- 
gers not  holding  tickets,  who  in  good  faith 
have  endeavored  to  procure  them  but  could 
not  do  so  on  account  of  the  negligence  of  the 
company's  ticket  agents,  and  such  instructions 
are  known  to  the  principal  officers  of  the  com- 
pany to  be  unlawful,  exemplary  damages  may 
be  imposed  in  an  action  by  the  ejected  passen- 
ger against  the  company.  Illinois  Cent.  R. 
Co.  v.  Johnson,  67  111.  312;  Illinois  Cent.  R. 
Co.  v.  Cunningham,  67  111.  316. 

Negligence  in  Construction  or  Management  of 
Machinery.  —  In  an  action  by  a  passenger  on  a 
steamboat  to  recover  damages  for  injuries 
received  by  the  bursting  of  a  boiler,  exem- 
plary damages  may  be  awarded  if  the  explo- 
sion is  the  result  of  a  wilful  act  or  negligence 
so  great  as  to  exhibit  utter  recklessness  on  the 
part  of  the  defendant  of  the  life  or  safety  of 
passengers.  Omission  by  the  defendant  of  the 
usual  and  ordinary  means  of  protection,  either 
in  the  construction  or  management  of  the 
boilers,  will  constitute  the  negligence  which 
will  justify  such  damages.  Caldwell  v.  New 
Jersey  Steamboat  Co.,  47  N.  Y.  282. 

Failure  to  Keep  Track  in  Repair  —  Exemplary 
Damages  Recoverable.  —  Evidence  showing  that 
an  accident  was  caused  by  a  broken  rail,  that 
the  rails  and  cross-ties  at  that  place  were 
worn,  rotten,  and  unsound,  and  that  old  rails 
were  being  constantly  used  to  repair  the  track 
there,  is  sufficient  to  authorize  the  jury  to  infer 
that  the  railroad  company  had  kpowledge  of 
this  condition  of  things,  and  to  impute  to  it 
such  recklessness  or  wantonness  as  is  the 
equivalent  of  conscious  wrongdoing  in  con- 
tinuing to  run  trains  over  a  track  in  such  con- 
dition; and  so  finding,  the  jury  may  award 
punitive  damages.  Alabama  G.  S.  R.  Co.  v. 
Hill,  93  Ala.  514,  30  Am.  St.  Rep.  65.  And 
see  Alabama  G.  S.  R.  Co.  v.  Hill,  90  Ala.  71, 
24  Am.  St.  Rep.  764;  Missouri  Pac.  R.  Co.  v. 
Shuford,  72  Tex.  165,  37  Am.  &  Eng.  R.  Cas. 
194;  Missouri  Pac.  R.  Co.  v.  Mitchell,  72  Tex. 
171. 

Same  —  When  Not  Recoverable.  —  In  Chatta- 
nooga, etc.,  R.  Co.  v.  Liddell,  85  Ga.  482,  21 
Am.  St.  Rep.  169,  the  passenger  was  injured 
by  reason  of  the  spreading  of  the  rails  and  con- 
sequent derailment  of  the  coach  in  which  he 
was  being  carried.  There  was  evidence  tend- 
ing to  show  that  the  track  and  coach  were  in 
many  respects  defective.  The  court  stated  the 
rule  as  to  exemplary  damages  laid  down  in 
Milwaukee,  etc.,  R.  Co.  v.  Arms,  91  U.  S.  489, 
and  stated  in  the  text,  and  held  that  the  negli- 
gence proved  was  not  sufficient  to  authorize 
exemplary  damages;  and  in  any  case  the  in- 
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many  of  the  cases  hold  that  though  such  act  be  wilful,  malicious,  or  so  neg- 
ligent as  to  evince  a  disregard  for  the  passenger's  safety,  yet  only  a  full  com- 
pensation for  the  injury  sustained  can  be  recovered  in  an  action  against  the 
carrier,  in  the  absence  of  proof  that  the  servant's  wrongful  act  was  either  pre- 
viously authorized  or  subsequently  ratified  by  the  carrier,  or  that  the  carrier 
himself  participated  in  the  wrong.1 


struction  given  by  the  irial  court  authorizing 
such  damages  "  to  punish  "  the  defendant  was 
erroneous,  since  the  Georgia  Code  says  that 
such  damages  may  be  given  "  to  deter  the 
wrong-doer  from  repeating  the  trespass." 

In  Rutherford  v.  Shreveport,  etc.,  R.  Co.,  41 
l.a.  Ann.  793,  the  facts  necessary  to  an  imposi- 
tion of  exemplary  damages  for  gross  negli- 
gence are  noted,  and  it  is  held  that  such  a 
state  of  facts  does  not  exist  where  an  injury 
is  received  by  reason  of  defective  cross-ties,  it 
appearing  from  the  evidence  that  the  road 
had  not  been  operated  for  four  years;  that 
average  cross-ties  usually  last  six  years;  and 
that  the  defendant  was  actively  engaged  in 
repairing  its  road,  in  replacing  old  and  dam- 
aged ties  by  new  ones,  and  that  it  had  skilful 
laborers  actually  employed  at  such  work, 
which  was  progressing  as  rapidly  as  circum- 
stances would  permit.  See  also  Union  Pac. 
R.  Co.  v.  Hause,  1  Wyoming  27;  Interna- 
tional, etc.,  R.  Co.  v.  Brazzil,  78  Tex.  314. 

Knowledge  of  Defect  Is  Essential  to  Recovery  of 
Exemplary  Damages.  —  In  order  to  authorize 
the  imposition  of  exemplary  damages  in  an 
action  by  a  passenger  to  recover  damages  for 
an  injury  caused  by  defective  cross-ties,  it 
must  appear  that  the  carrier  had  knowledge 
of  the  defect;  and  the  fact  that  the  defect  had 
existed  for  two  weeks  does  not  import  such 
knowledge  as  a  matter  of  law,  though  it  may 
be  sufficient  to  warrant  the  inference  on  the 
part  of  the  jury  that  the  carrier  knew  of  it. 
Richmond,  etc.,  R.  Co.  v.  Vance,  93  Ala.  144, 
30  Am.  St.  Rep.  41. 

Knowledge  of  an  Insufficient  Co-operating  Cause 
Is  Not  Sufficient.  — Where  the  injury  complained 
of  was  caused  by  defective  cross-ties  and  a  de- 
fective bolt  co-operating,  and  it  appeared  that 
the  company  knew  of  the  former,  which,  how- 
ever, probably  would  not  have  caused  the  ac- 
cident, but  did  not  know  of  the  defective  bolt, 
which  the  evidence  tended  to  show  caused  the 
accident,  exemplary  damages  should  not  be 
awarded.  "  When  an  injury  is  produced  by 
the  co-operation  of  two  independent  causes,  the 
existence  of  one  of  which  is  unknown,  and  the 
other  insufficient  to  produce  the  result  with- 
out the  co-operation  of  the  unknown  cause, 
knowledge  of  the  existence  of  such  other 
cause  does  not  make  a  case  for  the  allowance 
of  punitive  damages."  Richmond,  etc.,  R. 
Co.  v.  Vance,  93  Ala.  144,  30  Am.  St.  Rep.  41. 
But  see  Taylor  v.  Grand  Trunk  R.  Co.,  48  N. 
H.  304,  2  Am.  Rep.  229. 

Recovery  Is  Not  Dependent  upon  Company's 
Financial  Ability  to  Keep  the  Track  in  Repair.  — 
Where  an  accident  occurs  on  a  railroad  by 
reason  of  a  defective  track,  and  the  company 
is  sought  to  be  charged  with  exemplary  dam- 
ages, the  liability  of  the  company  for  such 
damages  cannot  be  made  to  depend  on  the 
financial  ability  of  the  corporation  to  keep  its 
road  in  such  condition  that  it  can  be  operated 


with  safety  to  passengers.  The  legal  culpa- 
bility is  as  great  when  the  failure  in  such 
cases  to  furnish  safe  appliances  results  from 
inability  arising  from  the  want  of  sufficient 
money  or  credit,  as  when  it  arises  not  from  a 
lack  of  means  but  from  an  indisposition  to 
use  them.  It  is  not  error,  therefore,  to  refuse 
to  admit,  in  an  action  against  a  railroad  com- 
pany under  the  circumstances  indicated,  testi- 
mony of  the  financial  inability  of  the  company 
properly  to  operate  its  road,  with  a  view  to 
affecting  the  recovery  of  exemplary  damages. 
Texas  Trunk  R.  Co.  v.  Johnson,  75  Tex.  158. 

1.  Rule  that  Servant's  Act  Must  be  Authorized 
or  Ratified  —  Unlawful  Ejection.  —  In  Milwau- 
kee, etc.,  R.  Co.  v.  Finney,  10  Wis.  388,  which 
was  an  action  by  a  passenger  to  recover  dam- 
ages for  unlawful  ejection  from  the  train  by 
the  conductor,  it  was  held  that,  admitting  that 
the  act  of  the  conductor  was  wilful  or  mali- 
cious, or  so  grossly  negligent,  oppressive,  or 
insulting  as  to  bring  the  case  within  the  rule 
authorizing  exemplary  damages  if  the  action 
had  been  against  him,  yet  in  the  absence  of 
proof  that  the  company  previously  authorized 
or  subsequently  ratified  the  act,  exemplary 
'  damages  could  not  be  recovered  against  the 
company.  See  also  Hagan  v.  Providence, 
etc.,  R.  Co.,  3  R.  I.  88,  62  Am.  Dec.  377;  Pitts- 
burgh, etc.,  R.  Co.  v.  Russ,  57  Fed.  Rep.  822; 
Bass  v.  Chicago,  etc.,  R.  Co.,  42  Wis.  654, 
24  Am.  Rep.  437;  Sullivan  v.  Oregon  R.,  etc., 
Co.,  12  Oregon  392,  53  Am.  Rep.  364,  21  Am.  & 
Eng.  R.  Cas.  391;  Hays  v.  Houston,  etc.,  R. 
Co.,  46  Tex.  272;  Galveston,  etc.,  R.  Co.  v. 
Donahoe,  56  Tex.  162. 

Unlawfully  Causing  Passenger's  Arrest.  —  In 
Lake  Shore,  etc.,  R.  Co.  v.  Prentice,  147  U.  S. 
101,  a  conductor  on  one  of  the  company's 
trains  wrongfully  procured  the  arrest  of  a  pass- 
enger, and  otherwise  maliciously  treated  and 
insulted  him  for  the  purpose  of  humiliating 
and  disgracing  him  before  his  fellow-passen- 
gers. It  was  held  that  the  passenger  was 
entitled  to  full  compensation,  including  any 
additional  suffering  in  body  or  mind  caused  by 
the  wantonness  or  mischief  on  the  part  of  the 
conductor,  but  that  exemplary  damages  could 
not  be  recovered  in  the  absence  of  criminal 
intent  being  brought  home  to  the  company. 
And  see  Fisher  v.  Metropolitan  El.  R.  Co.,  34 
Hun  (N.  Y.)  433. 

Assault  by  Employee. —  In  Ricketts  v.  Chesa- 
peake, etc.,  R.  Co.,  33  W.  Va.  433,  25  Am.  St. 
Rep.  901,  the  rule  was  applied  where  the  plain- 
tiff was  assaulted  by  a  brakeman  of  the  defend- 
ant company.  It  was  held  that  exemplary 
damages  could  not  be  recovered  in  the  absence 
of  proof  that  the  company  authorized  or  rati- 
fied the  act.  See  also  Craker  v.  Chicago, 
etc.,  R.  Co.,  36  Wis.  659;  Dillingham  v. 
Russell,  73  Tex.  47,  15  Am.  St.  Rep.  753; 
Randolph  v.  Hannibal  etc.,  R.  Co.,  18  Mo. 
App.  609. 
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Evidence  of  Authorization  or  Ratification.  —  It  has  been  said  in  some  of  the  cases 
that  follow  this  rule,  that  the  authorization  or  ratification  of  the  servant's  act 
may  he  evidenced  either  by  an  express  order  to  do  the  act  or  an  express 
approval  of  its  commission,  or  by  an  antecedent  retention  of  a  servant  of 
known  incompetency  or  bad  habits  rendering  him  unfit  for  the  position  to  be 
occupied,  or  by  a  subsequent  retention  of  the  servant  who  committed  the 
wrong  in  the  carrier's  service.  It  would  seem,  however,  that  such  subsequent 
retention  is,  at  most,  but  evidence  of  ratification  to  be  considered  by  the  jury 
or  court  trying  the  cause,  in  view  of  all  the  circumstances.1 


Gross  Negligence  of  Servants  in  Running  Train. 

—  In  Texas  Trunk  R.  Co.  v.  Johnson,  75  Tex. 
15S,  which  was  an  action  by  a  passenger  to  re- 
cover damages  for  personal  injuries  received 
in  a  railroad  wreck,  there  was  evidence  tend- 
ing to  show  that  while  the  railroad  track  was 
not  in  good  condition,  yet  trains  might  be 
run  on  it  at  a  low  rate  of  speed  with  reason- 
able safety,  and  that  the  rules  of  the  company 
required  its  employees  not  to  run  trains  at  a 
speed  of  more  than  twelve  miles  an  hour. 
There  was  evidence  also  tending  to  show  that 
the  train  was  running  at  a  rate  of  speed  greater 
than  allowed  by  the  orders  of  the  appellant  at 
the  time  of  the  accident,  and  that  the  wreck 
might  have  been  caused  by  this.  It  was  held 
that  the  company  was  not  liable  in  exemplary 
damages.  The  court  said:  "  A  master  is  lia- 
ble for  actual  damages  for  an  injury  result- 
ing from  the  negligence  of  his  servant,  in  the 
course  of  his  employment,  even  though  the  act 
be  in  direct  violation  of  the  master's  orders; 
but  the  same  rule  does  not  apply  with  reference 
to  exemplary  damages.  If  appellant's  train 
could  be  operated  with  safety  at  the  rate  of 
speed  prescribed  by  it  for  the  regulation  of 
employees,  then  an  injury  resulting  from  a  vio- 
lation of  such  orders  cannot  be  attributed  to 
the  gross  negligence  of  appellant,  nor  to  its 
indifference  or  disregard  for  the  safety  of  pass- 
engers. Such  gross  negligence,  indifference, 
or  disregard  for  the  safety  of  passengers  must 
exist  to  render  the  master  liable  for  exemplary 
damages;  and  the  charge  requested  should 
have  been  given."  See  also  Ackerson  v.  Erie 
R.  Co.,  32  N.  J.  L.  254;  Porter  v.  Erie  R.  Co., 
32  N.  J.  L.  261;  Wardrobe  v.  California  Stage 
Co.,  7  Cal.  118,  68  Am.  Dec.  231. 

Reason  of  the  Rule.  —  In  Craker  v.  Chicago, 
etc.,  R.  Co.,  36  Wis.  657,  the  plaintiff,  a  female, 
while  a  passenger  on  the  defendant's  train  was 
rudely  and  insultingly  seized  by  the  conductor 
and  several  times  kissed.  It  was  held  that,  in 
absence  of  proof  that  the  company  previously 
authorized  or  subsequently  ratified  the  act,  it 
was  not  liable  in  exemplary  damages.  Ryan, 
C.  J.,  delivering  the  opinion  of  the  court,  said: 
"  We  think  that,  in  justice,  there  ought  to  be  a 
difference  in  the  rule  of  damages  against  prin- 
cipals for  torts  actually  committed  by  agents 
in  cases  where  the  principal  is,  and  in  cases 
where  the  principal  is  not,  a  party  to  the  mal- 
ice of  the  agent.  In  the  former  class  of  cases 
the  damages  go  upon  the  malice  of  the  princi- 
pal—  malice  common  to  principal  and  agent. 
In  the  latter  class  of  cases  the  recovery  is  for 
the  act  of  the  principal  through  the  agent,  in 
malice  of  the  agent  not  shared  by  the  princi- 
pal; the  principal  being  responsible  for  the  act, 
but  not  for  the  motive,  of  the  agent.    In  the 


former  class  the  malice  of  the  principal  is 
actual;  in  the  latter  it  must  at  most  be  con- 
structive. And  we  are  inclined  to  think  that 
the  justice  of  the  rule  accords  with  public  pol- 
icy. Responsibility  for  compensatory  dam- 
ages will  be  a  sufficient  admonition  to  carrier 
corporations  to  select  competent  and  trust- 
worthy officers.  And  responsibility  for  exem- 
plary damages,  in  cases  of  ratification,  will  be 
an  admonition  to  prompt  dismissal  of  offend- 
ing officers,  as  their  retention  might  well  be 
held  evidence  of  ratification.  The  interest  of 
these  corporations  and  of  the  public,  in  such 
matters,  should  be  made  alike  as  far  as  possi- 
ble. And  we  hold  the  rule,  as  we  have  stated 
it,  the  justest  and  safest  for  both." 

1.  Evidence  of  Authorization  or  Ratification.  — 
Downey  v.  Chesapeake,  etc.,  R.  Co.,  28  W„ 
Va.  732;  Ricketts  v.  Chesapeake,  etc.,  R.  Co., 
33  W.  Va.  433,  25  Am.  St.  Rep.  901;  Cleghorn 
v.  New  York  Cent.,  etc.,  R.  Co.,  56  N.  Y.  44, 
15  Am.  Rep.  375. 

Retention  of  Servant.  —  In  Bass  v.  Chicago, 
etc.,  R.  Co.,  42  Wis.  654,  24  Am.  Rep.  437, 
which  was  an  action  by  a  passenger  to  recover 
damages  for  having  been  unlawfully  ejected 
from  the  carrier's  train  by  a  brakeman,  it  was 
held  that  the  forcible  expulsion  of  the  plaintiff 
in  a  rude  and  violent  manner,  when  the  train 
was  in  motion  and  without  any  request  to  him 
to  leave  the  car,  notwithstanding  the  brake- 
man  did  not  intend  to  injure  him,  and  used  no 
more  force  than  was  necessary  to  get  him  out 
of  the  car,  would  be  sufficient  ground  for 
assessing  punitory  damages  against  the  brake- 
man,  were  the  action  against  him.,  and  that  the 
retaining  the  offending  brakeman  in  its  service 
after  notice  of  the  facts  was,  under  the  circum- 
stances of  the  case,  an  adoption  or  confirmation 
of  the  acts  of  the  brakeman  by  the  defendant, 
which  rendered  it  liable  for  exemplary  dam- 
ages likewise.  And  see  Craker  v.  Chicago, 
etc.,  R.  Co.,  36  Wis.  657;  Cleghorn  v.  New- 
York  Cent.,  etc.,  R.  Co.,  56  N.  Y.  44,  15  Am. 
Rep.  375;  New  Orleans,  etc.,  R.  Co.  v.  Burke, 
53  Miss.  200,  24  Am.  Rep.  689;  Sullivan  v~ 
Oregon  R.,  etc.,  Co.,  12  Oregon  392,  53  Am. 
Rep.  364. 

Ratification  Is  a  Question  of  Fact.  —  In  Dilling- 
ham v.  Russell,  73  Tex.  47,  15  Am.  St.  Rep. 
753,  the  court,  in  discussing  the  question  of 
ratification  of  a  conductor's  wrongful  act  in 
wilfully  and  maliciously  assaulting  a  passen- 
ger, say:  "  The  whole  doctrine  of  ex  post  facta 
animus  as  a  basis  for  exemplary  damages 
seems  to  us  an  anomaly.  It  goes  further  than 
to  punish  for  evil  motive,  and  condemns  and 
punishes  for  evil  after-thought  imputed,  which 
the  court  below  informed  the  jury  existed,  as 
matter  of  law,  if  the  conductor  was  retained 
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The  Better  Rule.  —  The  better  rule,  deduced  from  the  cases  that  expressly 
reject  the  distinction  between  damages  for  the  carrier's  act  and  the  acts  of  its 
servants,  and  those  which  do  not  advert  to  it,  is,  that  exemplary  damages  may 
be  recovered  in  an  action  against  the  carrier  for  the  tortious  act  of  its  servant 
within  the  scope  of  his  employment,  without  reference  to  any  express  or 
implied  participation  in  the  tort  by  the  carrier,  by  authorizing  or  ratifying  it, 
or  otherwise;  and  where  the  carrier  is  a  corporation  it  is  liable  in  exemplary 
damages  for  the  acts  of  its  servants  within  the  scope  of  their  employment 
whenever  an  individual  acting  for  himself  would  be  liable  in  such  damages  for 
a  like  act.1 


in  the  service  after  knowledge  of  his  miscon- 
duct. There  are  cases  which  hold  that  reten- 
tion in  service  under  such  circumstances 
amounts  to  ratification  of  acts  that  may  be  rati- 
fied; but  it  seems  to  us  that  this  is  not  neces- 
sarily true,  and  that  where  ratification  is  an 
issue  this  should  be  left  to  the  jury  or  court 
trying  the  cause,  under  all  the  evidence,  to  be 
passed  upon  as  any  other  fact  in  issue." 

General  Instructions  Coupled  with  the  Assent  of 
One  without  Authority  Not  Proof  of  Authorization. 
—  In  Pittsburgh,  etc.,  R.  Co.  v.  Russ,  57  Fed. 
Rep.  822,  it  was  held  that  instructions  to  con- 
ductors to  use  diligence  to  prevent  improper 
use  of  mileage  tickets,  coupled  with  the  fact 
that  the  general  ticket  agent  of  the  company 
was  present  upon  the  car  and  assented  to  the 
conductor's  action,  it  not  appearing  that  he 
had  any  authority  over  the  conductor,  were 
not  sufficient  to  constitute  ratification  by  the 
company  of  a  conductor's  wanton  and  mali- 
cious conduct  in  unlawfully  ejecting  a  passen- 
ger who  was  traveling  on  a  mileage  ticket. 

1.  Exemplary  Damages  Becoverable  for  Act  of 
Carrier's  Servant  without  Reference  to  Authoriza- 
tion, etc.  —  Where  the  injury  complained  of 
was  accompanied  by  unnecessary  force  or 
malice  and  was  inflicted  by  a  servant  of  the 
carrier  in  the  line  of  his  duty,  the  injured  party 
may  recover  exemplary  damages  without 
reference  to  any  express  or  implied  partici- 
pation in  the  tort,  by  the  carrier,  by  authoriz- 
ing it  before  or  approving  it  after  its  commis- 
sion. Fell  v.  Northern  Pac.  R.  Co.,  44  Fed. 
Rep.  249;  Baltimore,  etc.,  R.  Co.  v.  Blocher, 
27  Md.  277;  Cjuigley  v.  Central  Pac.  R.  Co., 
11  Nev.  350,  21  Am.  Rep.  757;  Quinn  v.  South 
Carolina  R.  Co.,  29  S.  Car.  381,  37  Am.  &  Eng. 
R.  Cas.  166;  Spellman  v.  Richmond,  etc.,  R. 
Co.,  35  S.  Car.  475,  28  Am.  St.  Rep.  858, 
Samuels  v.  Richmond,  etc.,  R.  Co.,  35  S.  Car. 
495,  28  Am.  St.  Rep.  883;  Springer  Transp.  Co. 
■v.  Smith,  16  Lea  (Tenn.)498. 

The  Rule  Specially  Applicable  to  Corporations.- — 
In  Goddard  v.  Grand  Trunk  R.  Co.,  57  Me. 
202,  2  Am.  Rep.  39,  which  was  an  action  by  a 
passenger  to  recover  damages  for  an  assault 
committed  upon  him  by  the  company's  brake- 
man,  counsel  for  the  defendant  company  ob- 
jected that,  though  the  doctrine  of  exemplary 
damages  must  be  regarded  as  established  in 
suits  against  natural  persons  for  their  own  wil- 
ful and  malicious  torts,  it  ought  not  to  be  ap- 
plied to  corporations  for  the  torts  of  their  serv- 
ants, especially  where  the  tort  is  committed  by 
a  servant  of  so  low  a  grade  as  a  brakeman  on 
a  railway  train,  and  the  tortious  act  is  not 
directly  or  impliedly  authorized  by  the  corpor- 
ation.   Walton,  J.,  delivering  the  opinion  of 
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the  court,  said:  "We  have  given  to  this  ob- 
jection much  consideration  as  it  was  our  duty 
to  do,  for  the  presiding  judge  declined  to  in- 
struct the  jury  that  if  the  acts  and  words  of  the 
defendants'  servant  were  not  directly  or  im- 
pliedly authorized  nor  ratified  by  the  defend- 
ant, the  plaintiff  could  not  recover  exemplary 
damages.  We  confess  that  it  seems  to  us  that 
there  is  no  class  of  cases  where  the  doctrine  of 
exemplary  damages  can  be  more  beneficially 
applied  than  to  railroad  corporations  in  their 
capacity  of  common  carriers  of  passengers; 
and  it  might  as  well  not  be  applied  to  them  at 
all  as  to  limit  its  application  to  cases  where  the 
servant  is  directly  or  impliedly  commanded  by 
the  corporation  to  maltreat  and  insult  a  pass- 
enger, or  to  cases  where  such  an  act  is  directly 
or  impliedly  ratified;  for  no  such  cases  will 
ever  occur.  A  corporation  is  an  imaginary 
being.  It  has  no  mind  but  the  mind  of  its 
servants;  it  has  no  voice  but  the  voice  of  its 
servants;  and  it  has  no  hands  with  which  to 
act  but  the  hands  of  its  servants.  All  its 
schemes  of  mischief,  as  well  as  its  schemes  of 
public  enterprise,  are  conceived  by  human 
minds  and  executed  by  human  hands;  and 
these  minds  and  hands  are  its  servants'  minds 
and  hands.  All  attempts,  therefore,  to  distin- 
guish between  the  guilt  of  the  servant  and  the 
guilt  of  the  corporation,  *  *  *  or  the  punish- 
ment of  the  servant  and  the  punishment  of  the 
corporation,  is  sheer  nonsense,  and  only  tends 
to  confuse  the  mind  and  confound  the  judg- 
ment." See  also  Beale  *.  Railway  Co.,  1  Dill. 
(U.  S.)  568;  KansasCity,  etc.,  R.  Co.  v.  Sanders, 
98  Ala.  293;  Louisville,  etc.,  R.  Co.  v.  Whitman, 
79  Ala.  328;  Jeffersonville  R.  Co.  v.  Rogers, 
38  Ind.  116,  10  Am.  Rep.  103;  Louisville,  etc., 
R.  Co.  v.  Ballard,  85  Ky.  307,  7  Am.  St.  Rep. 
600,  28  Am.  &  Eng.  R.  Cas.  135;  Hanson  v. 
European,  etc.,  R.  Co.,  62  Me.  84,  16  Am. 
Rep.  404;  Hopkins  v.  Atlantic,  etc.,  R.  Co., 
36  N.  H.  9,  72  Am.  Dec.  287;  Atlantic,  etc., 
R.  Co.  v.  Dunn,  19  Ohio  St.  162,  2  Am.  Rep. 
382;  Taylor  v.  Grand  Trunk  R.  Co.,  48  N.  H. 
304,  2  Am.  Rep.  229;  Palmer  v.  Charlotte,  etc., 
R.  Co.,  3  S.  Car.  580. 

Other  Cases  That  Follow  the  Rule.  — The  rule 
stated  in  the  text  as  the  better  rule  is  the  nec- 
essary inference  to  be  drawn  from  the  cases 
cited  in  the  note  that  precedes  the  paragraph 
relating  to  the  distinction  between  the  act  of 
the  carrier  and  that  of  its  servants,  and  illus- 
trate the  application  of  the  general  principles 
of  exemplary  damages  to  actions  by  passen- 
gers against  carriers.  See  specially  the  fol- 
lowing cases,  where  exemplary  damages  have 
been  awarded  against  the  carrier  for  the  mali- 
cious act  or  gross  negligence  of  its  servant 
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5.  Amount  of  Damages  —  a.  GENERALLY. —  Where  the  damages  to  a  pass- 
enger are  only  such  as  arc  capable  of  direct  proof  and  assessment  at  a  money 
wiiue.  of  course  no  question  can  be  made  as  to  the  amount  of  damages  to  be 
recovered;  but  in  all  those  actions  of  passengers  against  carriers  that  involve 
the  consideration  of  physical  pain  or  mental  suffering,  or  both,  and  which 
constitute  much  the  larger  number  of  such  actions,  the  law  can,  in  the  nature 
of  things,  furnish  no  definite  estimate  of  the  compensation  to  be  awarded,  and 
the  amount  is  therefore  committed  to  the  judgment  and  sound  discretion  of 
the  jury,  under  proper  instructions  from  the  court  as  to  the  elements  to  be 
considered.1 

/>.  Circumstances  Affecting  the  Amount  for  Personal  Injuries  — 
(i)  Passenger's  Position  in  Life,  Business,  etc.  —  While  the  total  amount  of  dam- 
ages  is  thus  to  be  left  to  the  jury,  the  elements,  other  than  physical  and 
mental  pain,  to  be  considered  in  actions  for  personal  injuries,  are  susceptible 
of  approximation,  and  the  inquiry  as  to  damages  in  such  cases  necessarily 
involves  the  consideration  of  the  injured  passenger's  position  in  life,  the  busi- 
ness or  profession  in  which  he  is  engaged,  the  means  at  his  disposal  to  earn 
money,  and  the  extent  to  which  they  are  affected  in  consequence  of  the 
injury.* 


without  referring  to  any  necessity  for  author- 
ization or  ratification. 

United  States.  —  Gallena  v.  Hot  Springs  R. 
Co.,  4  McCrary  (U.  S.)  371. 

Alabama. — Alabama  G.  S.  R.  Co.  v.  Sel- 
lers, 93  Ala.  9,  30  Am.  St.  Rep.  17;  Richmond, 
etc.,  R.  Co.  v.  Greenwood,  99  Ala.  501. 

California.  —  Gorman  -'.  Southern  Pac.  Co., 
97  Cal.  1,  33  Am.  St.  Rep.  157. 

Georgia. — City,  etc.,  R.  Co.  v.  Brauss,  70 
Ga.  368;  Atlanta,  etc.,  R.  Co.  v.  Condor,  75 
Ga.  51;  Georgia  R.  Co.  v.  Olds,  77  Ga.  673. 

Illinois.  —  Lake  Erie,  etc.,  R.  Co.  v.  Christi- 
son,  39  111.  App.  495. 

Indiana. — Jeff ersonville  R.  Co.  v.  Rogers, 
38  Ind.  116,  10  Am.  Rep.  103;  Louisville,  etc., 
R.  Co.  v.  Wolfe,  128  Ind.  347,  25  Am.  St.  Rep. 
436. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Kessler,  18 
Kan.  523. 

Kentucky.  —  Louisville  Southern  R.  Co.  v. 
Minogue,  go  Ky.  369,  29  Am.  St.  Rep.  378. 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
Larkin,  47  Md.  155,  28  Am.  Rep.  442. 

Mississippi.  —  Heirn  v.  M'Caughan,  32  Miss. 
17,  66  Am.  Dec.  588,  New  Orleans,  etc.,  R. 
Co.  v.  Hurst,  36  Miss.  661,  74  Am.  Dec.  785; 
Memphis,  etc.,  R.  Co.  v.  Whitfield,  44  Miss. 
466,  7  Am.  Rep.  699;  Memphis,  etc.,  R.  Co.  v. 
Green,  52  Miss.  779;  Forsee  v.  Alabama  G.  S. 
R.  Co.,  63  Miss.  67,  56  Am.  Rep.  801;  Higgins 
v.  Louisville,  etc.,  R.  Co.,  64  Miss.  80. 

Missouri.  —  Evans  v.  St.  Louis,  etc.,  R.  Co., 
11  Mo.  App.  463. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Flem- 
ing, 14  Lea  (Tenn.)  128. 

1.  Amount  for  Pain  and  Suffering.  —  In  Walker 

Erie  R.  Co.,  63  Barb.  (N.  Y.)  260,  the  plain- 
tiff received  severe  injuries  in  a  collision.  In 
discussing  the  question  of  damages  the  court 
said:  "  In  this  class  of  cases  no  precise  rule 
exists  by  which  the  extent  of  the  recovery  can 
be  prescribed;  for  the  compensation  to  be  re- 
ceived is,  to  a  great  extent,  to  be  awarded  for 
pain  and  suffering  which  cannot  be  accu- 
rately measured  by  amounts.  The  rule  so 
carefully  maintained  and  guarded  in  actions 


upon  contracts,  and  for  tortious  injuries  to 
property,  is  incapable  of  being  applied  where 
the  injury  is  to  the  person;  for  those  injuries 
are  without  precise  pecuniary  measure.  The 
law  has  accordingly,  in  this  class  of  cases,  com- 
mitted the  determination  of  the  amount  of  dam- 
ages to  be  awarded,  to  the  experience  and  good 
sense  of  jurors."  And  see  Morgan  v.  South- 
ern Pac.  R.  Co.,  95  Cal.  501,  29  Am.  St.  Rep. 
143;  Hill  v.  New  Orleans,  etc.,  Co.,  11  La. 
Ann.  292;  Winkler  v.  St.  Louis,  etc.,  R.  Co., 
21  Mo.  App.  99;  Blanchard  v.  Windsor,  etc., 
R.  Co.,  10  Nova  Scotia  8;  Phillips  v.  London, 
etc.,  R.  Co.,  5  Q.  B.  Div.  78. 

For  Humiliation  and  Shame.  —  In  an  action  by 
a  passenger  for  unlawful  expulsion  from  a 
train  there  is  no  rule  by  which  the  amount  of 
damages  to  be  recovered  for  shame,  humilia- 
tion, and  injured  feelings  can  be  measured,  and 
it  must  of  necessity  be  left  to  the  jury  or  the 
court  trying  the  cause  to  fix  the  sum  he  shall 
have  as  compensation.  The  rule  is  that  a  ver- 
dict will  not  be  set  aside  on  the  ground  of  ex- 
cessive damages  unless  they  are  such  as.  at 
first  blush,  appear  to  be  outrageous.  Chicago, 
etc.,  R.  Co.  v.  Holdridge,  118  Ind.  281. 

Province  of  Court  and  Jury.  —  The  rule  by 
which  damages  are  to  be  estimated  is,  as  a 
general  principle,  a  question  of  law  to  be  de- 
cided by  the  court;  that  is  to  say,  the  court 
must  decide,  and  instruct  the  jury  in  respect 
to  what  elements  and  within  what  limits  dam- 
ages may  be  estimated  in  the  particular  action. 
An  instruction  that  leaves  the  whole  question 
of  damages  to  the  discretion  of  the  jury  with- 
out any  criticism  to  guide  them  is  erroneous. 
Baltimore,  etc.,  R.  Co.  v.  Carr,  71  Md.  135; 
Pennsylvania  R.  Co.  v.  Books,  57  Pa.  St.  339, 
98  Am.  Dec.  229;  Pennsylvania  R.  Co.  v. 
Allen,  53  Pa.  St.  276;  Abbot  v.  Tolliver,  71 
Wis.  64;  Gulf,  etc.,  R.  Co.  v.  Head,  (Tex.  App. 
1891)  15  S.  W.  Rep.  504. 

2.  Position,  Profession,  etc.,  as  Affecting  Amount. 
—  Phillips  v.  London,  etc.,  R.  Co.,  5  C.  P.  Div. 
280,  5  Q.  B.  Div.  78;  Mackoy  v.  Missouri  Pac. 
R.  Co.,  5  McCrary  (U.  S.)  538;  Macon,  etc.,  R. 
Co.  v.  Johnson,  38  Ga.  409;  Louisville,  etc., 
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(2)  Number  and  Dependence  of  Family.  —  But  the  injured  passenger  is  not 
permitted  to  show  the  number  of  his  family  and  the  fact  that  they  are  depend- 
ent on  him  for  support,  for  the  purpose  of  increasing  the  damages.1 

(3)  Deduction  of  Insurance  Money.  —  On  the  other  hand,  the  carrier  cannot 
avoid  or  diminish  his  liability  to  make  full  compensation  for  the  injury 
inflicted,  by  showing  that  the  passenger  has  received  a  sum  from  an  insurance 
company  on  account  of  his  injury.* 


R.  Co.  v.  Miller,  141  Ind.  533;  Southern  R.  Co. 
v.  Kendrick,  40  Miss.  374,  90  Am.  Dec.  332; 
Whalen  v.  St.  Louis,  etc.,  R.  Co.,  60  Mo.  323; 
Brignoli  v.  Chicago,  etc.,  R.  Co.,  4  Dalv  (N. 
Y.)  182. 

Position  Considered  in  Compensating  for  Disfig- 
urement.—  In  The  Oriflamme,  3  Sawy.  (U.  S.) 
397,  it  was  held  that  in  allowing  compensation 
for  a  disfigurement  of  the  passenger's  person 
which  consisted  in  a  scar  on  the  forehead,  the 
condition  and  circumstances  of  the  passenger 
should  be  taken  into  consideration. 

Evidence  of  Business  Engaged  In  and  Effect  of 
Injury  Thereon  Is  Admissible.  —  In  an  action  by 
a  passenger  to  recover  damages  for  injuries 
resulting  from  a  carrier's  negligence,  it  is  com- 
petent for  the  plaintiff  to  show  the  business  in 
which  he  is  engaged,  the  extent  and  amount 
of  his  ordinary  business,  and  thus  lay  the 
foundation  which  will  enable  the  jury  to  ascer- 
tain the  direct  and  necessary  damages  which 
resulted  from  the  injury.  Rio  Grande  West- 
ern R.  Co.  v.  Rubenstein,  5  Colo.  App.  121; 
Wade  v.  Leroy,  20  How.  (U.  S.)  34;  Ohio,  etc., 
R.  Co.  v.  Hecht,  115  Ind.  443;  Wallace  v.  West- 
ern North  Carolina  R.  Co.,  104  N.  Car.  442,  41 
Am.  &  Eng.  R.  Cas.  212. 

Extent  of  Injury  to  Business,  How  Determined. 
—  In  an  action  against  a  carrier  of  passengers 
to  recover  damages  for  personal  injuries, 
where  the  sole  question  is  how  much  the  earn- 
ing capacity  of  the  plaintiff  has  been  decreased 
by  reason  of  his  injuries,  it  is  competent  to 
prove  what  his  business  was  worth  for  the  year 
preceding  the  accident  and  what  it  was  after 
the  accident.  Chicago,  etc.,  R.  Co.  v.  Meech, 
59  111.  App.  69;  Galveston,  etc.,  R.  Co.  v. 
Cooper,  2  Tex.  Civ.  App.  42. 

Evidence  of  Past  Income  from  Profession.  — 
Where  a  professional  man  is  injured  through 
the  negligence  of  a  carrier  he  may  testify  as  to 
his  past  earnings  for  the  purpose  of  enabling 
the  jury  to  fix  the  amount  of  his  damages. 
Nash  v.  Sharpe,  19  Hun  (N.  Y.)36s;  Walker 
v.  Erie  R.  Co.,  63  Barb.  (N.  Y.)  260;  Simonin 
v.  New  York,  etc.,  R.  Co.,  36  Hun  (N.  Y.)  214; 
Phillips  v.  London,  etc.,  R.  Co.,  5  Q.  B.  Div. 
78. 

Evidence  of  Character.  —  The  fact  that  a  female 
passenger  who  is  injured  is  of  unchaste  char- 
acter may  be  considered  by  the  jury  in  assess- 
ing compensatory  damages,  so  far  as  it  tends 
to  show  her  ability  to  earn  money  or  lake  care 
of  a  family.    Abbot  v.  Tolliver,  71  Wis.  64. 

And  where  a  passenger  sued  for  an  injury, 
and  testified  that  prior  to  the  injury  he  was  em- 
ployed in  the  pottery  business,  and  that  he  was 
an  industrious,  capable  man  in  that  business, 
and  able  to  earn  full  wages,  but  that  he  had 
been  crippled  by  the  injury,  whereby  he  could 
not  work  so  as  to  earn  full  wages,  it  was  compe- 
tent for  the  company,  in  defense,  to  show  that 
he  was  and  had  continued  to  be  an  habitual 
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drunkard.  Cleveland,  etc.,  R.  Co.  v.  Suther- 
land, 19  Ohio  St.  151. 

But  compensatory  damages  for  physical 
pain  and  mental  suffering  are  not  to  be  dimin- 
ished by  the  fact  that  the  plaintiff  is  an  obscure 
man,  that  he  is  a  bartender,  a  professional  gam- 
bler, or  even  a  vagrant.  Boyle  v.  Case,  18 
Fed.  Rep.  880.  And  see  Hardy  v.  Minneapo- 
lis, etc.,  R.  Co.,  36  Fed.  Rep.  657;  Brown  v. 
Memphis,  etc.,  R.  Co.,  7  Fed.  Rep.  51,  5  Fed. 
Rep.  499. 

Expectation  of  Life,  where  Injury  Is  Permanent. 

—  It  is  proper  to  show  the  expectation  of  life 
where  the  injury  is  permanent,  so  as  to  esti- 
mate as  nearly  as  possible  the  damage  or  loss 
sustained  by  the  injured  passenger.  Gal- 
veston, etc.,  R.  Co.  7' .  Cooper,  2  Tex.  Civ. 
App.  42;  Louisville,  etc.,  R.  Co.  v.  Miller,  141 
Ind.  533;  Macon,  etc.,  R.  Co.  v.  Johnson,  38 
Ga.  409. 

Standard  Life  Tables  Admissible.  —  Standard 
life  tables  may  be  introduced  to  show  the  prob- 
able duration  of  the  plaintiff's  life.  Louisville, 
etc.,  R.  Co.  v.  Miller,  141  Ind.  533;  Macon, 
etc.,  R.  Co.  v.  Johnson,  38  Ga.  409. 

Same  —  Not  Essential.  —  There  was  no  error 
in  refusing  to  instruct  the  jury:  "  You  cannot 
find  any  damages  by  way  of  compensation  for 
lessened  capacity  to  labor  for  the  period 
of  plaintiff's  life,  there  being  no  evidence  to 
show  what  would  purchase  an  annuity  equal 
to  the  value  of  his  labor  for  the  duration  of  his 
life,  and  no  basis  has  been  furnished  for  mak- 
ing the  calculation  ;  and  you  will  allow  nothing, 
on  this  account,  for  permanent  injuries,  if 
any."  There  is  no  rule  of  law  requiring  the 
production  of  such  testimony.  Houston,  etc., 
R.  Co.  v.  Boehm,  57  Tex.  152,  9  Am.  &  Eng. 
R.  Cas.  366. 

1.  Number  and  Dependence  of  Family,  Not  Ad- 
missible.—  Kreuziger  v.  Chicago,  etc.,  R.  Co., 
73  Wis.  158;  Southern  Pac.  Co.  v.  Rauh,  41) 
Fed.  Rep.  696;  Pennsylvania  R.  Co.  v.  Books, 
57  Pa.  St.  339,  98  Am.  Dec.  229;  Laing  v. 
Colder,  8  Pa.  St.  479,  49  Am.  Dec.  533. 

2.  No  Deduction  is  to  be  Made  for  Insurance 
Money. —  Bradburn  v.  Great  Western  R.  Co., 
L.  R.  10  Exch.  1;  Pittsburg,  etc.,  R.  Co.  v. 
Thompson,  56  111.  138,  3  Am.  Ry.  Rep.  454; 
Kellogg  v.  New  York  Cent.,  etc.,  R.  Co.,  79  N. 
Y.  72;  Althorf  v.  Wolfe,  22  N.  Y.  355;  North 
Pennsylvania  R.  Co.  ?<.  Kirk,  90  Pa.  St.  15; 
Harding  v.  Townshend,  43  Vt.  536,  5  Am. 
Rep.  304. 

Contrary  Rule  under  Lord  Campbell's  Act.  —  In 

an  action  under  Stat.  9  &  10  Vict.,  c.  93,  to  re- 
cover damages  for  the  death  of  a  passenger 
caused  by  a  carrier's  negligence,  it  is  proper 
to  deduct  life  insurance  left  by  the  deceased 
from  the  amount  arrived  at  as  a  fair  compen- 
sation to  the  family  had  there  been  no  insur- 
ance. Hicks  v.  Newport,  etc.,  R.  Co.,  4  B.  & 
S.  403,  note  a,  116  E.  C.  L.  403,  note  a. 
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<•.  Excessive  Damages  —  (i)  Compensatory. — Since  it  is  the  peculiar 
province  of  the  jury  to  fix  the  amount  of  damages,  where  they  have  rendered 
a  verdict  a  court  will  not  set  it  aside  on  the  ground  that  it  is  excessive  unless 
the  amount  is  so  obviously  disproportionate  to  the  injury  proved  as  to  justify 
the  conclusion  that  the  jury  must  have  been  influenced  by  partiality  or  preju- 
dice, or  misled  by  some  mistaken  view  of  the  merits  of  the  case;  but  when  the 
verdict  is  thus  obviously  excessive  it  will  be  set  aside.1 


1.  Excessive  Damages — -Role  Stated  —  United 
Slates.  —  Fell  v.  Northern  Pac.  R.  Co.,  44  Fed. 
Rep.  248. 

California,  —  Morgan  v.  Southern  Pac.  R. 
Co.,  95  Cal.  501,  29  Am.  St.  Rep.  143. 

ft'a.  —  Montgomery,  etc.,  R.  Co.  v.  Bor- 
ing, 51  Ga.  582;  Atlanta,  etc.,  R.  Co.  v.  Con- 
dor, 75  Ga.  51. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Pondrom, 
51  111.  333,  2  Am.  Rep.  306;  Chicago,  etc.,  R. 
Co.  v.  Chisholm,  79  111.  584;  Illinois  Cent.  R. 
Co.  v.  Robinson,  58  111.  App.  181. 

Kansas.  —  Union  Pac.  R.  Co.  v.  Hand,  7 
Kan.  380. 

Kentucky.  —  Louisville  Southern  R.  Co.  v. 
Minogue,  90  Ky.  369.  29  Am.  St.  Rep.  378. 

New  York.  —  Clapp  v.  Hudson  River  R.  Co., 
19  Barb.  (N.  Y.)  461. 

Texas.  —  St.  Louis,  etc.,  R.  Co.  v.  Berry,  4 
Tex.  App.  Civ.  Cas.,  §  166;  Houston,  etc.,  R. 
Co.  v.  Lee,  69  Tex.  556;  International,  etc.,  R. 
Co.  v.  Brazzil,  73  Tex.  314. 

Virginia.  —  Parish  7).  Reigle,  11  Gratt.  (Va.) 
697,  62  Am.  Dec.  666. 

Wisconsin.  —  Bass  v.  Chicago,  etc.,  R.  Co.. 
42  Wis  654,  24  Am.  Rep.  437,  15  Am.  Ry.  Rep. 
45;  Stutz  v.  Chicago,  etc.,  R.  Co.,  73  Wis.  147, 
9  Am.  St.  Rep.  769. 

Particular  Cases  —  Failure  to  Carry  —  Excessive. 
—  In  an  action  by  a  passenger  to  recover  dam- 
ages for  the  failure  of  the  defendant's  train  to 
stop  and  take  him  on,  it  appeared  that  the 
plaintiff  had  to  wait  only  a  short  time  for  a 
freight  train  which  carried  him  to  his  destina- 
tion. A  verdict  of  one  thousand  five  hundred 
dollars  was  held  to  be  excessive.  Memphis, 
etc.,  R.  Co.  v.  Green,  52  Miss.  779. 

Not  Excessive.  —  A  verdict  for  five  hundred 
dollars  damages,  in  an  action  against  a  railroad 
for  failing  to  carry  passengers,  will  not  be  set 
aside  as  excessive  where  the  proof  shows  that 
the  plaintiff,  traveling  with  his  wife  and 
two  children,  and  having  baggage  checked, 
was  compelled,  after  traveling  part  of  the 
way  over  the  defendant  road,  to  buy  tickets 
and  complete  the  journey  over  another  road; 
that  they  were  delayed  several  days,  having 
to  stay  at  hotels,  waiting  for  baggage,  etc., 
and  incurring  an  extra  expense  of  ninety  dol- 
lars. They  were  entitled  to  something  for  the 
annoyance,  vexation,  and  trouble.  St.  Louis, 
etc.,  R.  Co.  v.  Berry.  4  Tex.  App.  Civ.  Cas., 
§  166. 

Refusal  of  Admittance  to  Regular  Train  — 
Excessive.  —  The  defendant  company  sold 
excursion  tickets  with  the  agreement  that  the 
holders  might  return,  if  they  chose,  on  the 
regular  train  next  day.  The  plaintiff,  a  young 
woman,  offered  to  return  the  next  morning, 
but  through  some  oversight  in  failing  to  give 
the  conductor  full  notice  of  the  terms  on  which 
the  tickets  were  issued,  she  was  refused.  She 
went  to  the  house  of  a  friend  and  remained 


some  twelve  or  thirteen  hours,  and  returned 
home  on  another  train,  using  her  ticket.  Her 
time  was  worth  one  dollar  and  thirty  cents  a 
day.  It  was  held  that  a  verdict  in  her  favor 
of  one  thousand  dollars  was  grossly  excessive. 
Goins  v.  Western  R.  Co.,  59  Ga.  426. 

In  Hughes  v.  Western  R.  Co.,  61  Ga.  131, 
the  material  facts  were  identical,  and  the  court 
held  that  a  verdict  of  fifty  dollars  for  the 
plaintiff,  above  actual  expenses,  was  adequate 
compensation. 

Not  Excessive.  —  In  Brassfield  71.  Hannibal, 
etc.,  R.  Co.,  19  Mo.  App.  651,  the  plaintiff  pur- 
chased a  regular  full-rate  ticket  at  a  time 
when  the  company  was  selling  excursion  tick- 
ets at  half  rate.  He  was  fifty-seven  years  old, 
and  preferred  not  to  take  the  excursion  train, 
but  was  unlawfully  refused  admittance  to  the 
regular  train,  and  was  compelled  to  go  on  the 
excursion  train,  which  left  about  two  hours 
later  and  arrived  at  his  destination  about  mid- 
night and  was  filled  with  disorderly  persons. 
It  was  held  that  a  verdict  against  the  company 
for  one  hundred  dollars  was  not  excessive. 

Exclusion  of  Female  Passenger  from  Ladies'  Car 
—  Not  Excessive.  —  Where  a  female  passenger, 
having  purchased  a  first-class  ticket,  and  trav- 
eling with  her  aunt,  was  not  permitted  to  go 
into  the  ladies'  coach,  where  her  aunt  went, 
but  was  pushed  against  the  iron  railing  of  the 
platform  by  the  brakeman  and  forced  to  go 
into  and  travel  in  the  smoking-car,  where  no 
other  women  were,  but  where  there  were  in- 
toxicated and  boisterous  men,  one  of  whom 
addressed  her  with  improper  familiarity,  it 
was  held  that  a  verdict  for  six  hundred  and 
fifty  dollars  damages  was  sustained  by  the  evi- 
dence and  warranted  by  the  law.  Texas,  etc., 
R.  Co.  v.  Johnson,  2  Tex.  App.  Civ.  Cas., 
§  185. 

Carrying    Beyond  Station  —  Excessive.  —  The 

plaintiff,  a  young  man,  was  set  down  on  a 
summer  night  in  the  woods,  about  three-fourths 
of  a  mile  past  his  destination,  in  company  with 
other  passengers,  his  only  inconvenience  being 
some  delay  in  finding  the  station,  getting  his 
feet  muddy  and  wet,  and  having  to  carry  his 
grip  through  a  drizzling  rain;  he  was  held  to 
be  entitled  to  some  damages,  but  not  to  two 
hundred  dollars.  Howe  v.  Gibson,  3  Tex.  Civ. 
App.  263. 

In  Chattanooga,  etc.,  R.  Co.  v.  Lyon,  89  Ga. 
16,  32  Am.  St.  Rep.  72,  the  plaint  iff  was  negli- 
gently carried  beyond  her  station  and  com- 
pelled to  walk  back  a  distance  of  a  mile  and  a 
half,  which  she  did  without  injury  or  serious 
inconvenience.  It  was  held  that  a  verdict  for 
two  thousand  dollars  was  excessive. 

And  in  Trigg  v.  St.  Louis,  etc.,  R.  Co.,  74 
Mo.  147,  41  Am.  Rep.  305,  a  verdict  for  one 
thousand  dollars  was  held  to  be  excessive  in 
an  action  against  a  railroad  company  for  carry- 
ing a  female  passenger  beyond  her  station. 
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(2)  Exemplary.  —  The  rule  is  observed  where  the  verdict  includes  exem- 


It  appeared  that  there  was  no  malice  or  other 
aggravating  circumstance  accompanying  the 
negligent  act,  but  on  the  contrary  the  serv- 
ants of  the  company  did  everything  possible  to 
remedy  the  mistake  in  the  way  of  providing 
food,  shelter,  etc. 

In  a  somewhat  similar  case  a  verdict  for 
eight  hundred  and  thirty-three  dollars  and 
thirty-three  cents  was  set  aside  as  excessive. 
-Chicago,  etc.,  R.  Co.  v.  Scurr,  59  Miss.  456,  42 
Am.  Rep.  373. 

Not  Excessive.  —  In  an  action  by  a  female 
passenger  to  recover  damages  for  being  car- 
.ried  beyond  her  station  it  appeared  that  she 
was  compelled  to  walk  back  some  distance  to 
the  station  in  the  rain,  and  was  accompanied 
by  her  children,  one  of  whom  was  made  sick, 
■causing  her  to  employ  a  doctor  at  a  cost  of  ten 
dollars.  A  verdict  for  one  hundred  dollars 
was  held  not  to  be  excessive. 

Unlawful  Ejection  of  Passenger  • —  Excessive. 
—  Where  a  passenger  is  unlawfully  ejected 
from  a  railroad  train,  but  suffers  no  personal 
injury,  is  delayed  only  one  day,  and  sustains 
pecuniary  loss  not  exceeding  ten  dollars,  a  ver- 
dict for  one  thousand  dollars  is  excessive. 
Chicago,  etc.,  R.  Co.  v.  Chisholm,  79  111.  584. 

In  Sloane  v.  Southern  California  R.  Co.,  ill 
Cal.  668,  and  Louisville,  etc.,  R.  Co.  v.  Wilsey, 
'(Ky.  1889)  12  S.  W.  Rep.  275,  verdicts  of  one 
thousand  four  hundred  dollars  and  two  thou- 
sand five  hundred  dollars  respectively  were 
held  to  be  excessive  compensation  for  the 
humiliation  caused  by  being  unlawfully  ejected 
from  the  train.  And  see  Pullman  Palace  Car 
■Co.  v.  Reed,  75  111.  125,  20  Am.  Rep.  232; 
Chicago,  etc.,  R.  Co.  v.  Parks,  18  111.  460,  68 
Am.  Dec.  562;  Terre  Haute,  etc.,  R.  Co.  v. 
Vanatta,  21  111.  188,  74  Am.  Dec.  96. 

A  verdict  for  one  thousand  five  hundred  dol- 
lars, in  an  action  to  recover  damages  for 
wrongful  ejection  from  a  train  by  reason  of 
which  the  plaintiff  was  compelled  to  walk  four 
«or  five  miles,  is  so  grossly  excessive  as  to  sug- 
gest prejudice  on  the  part  of  the  jury,  and  can- 
not be  sustained.  There  was  no  evidence  of 
personal  injury  or  aggravating  circumstances. 
Central  R.,  etc.,  Co.  v.  Strickland,  90  Ga.  562. 

In  an  action  by  a  colored  female  passenger 
to  recover  damages  for  unlawful  ejection  from 
a  car  where  the  only  injury  appeared  to  con- 
sist in  the  fact  that  the  conductor  somewhat 
rudely  pushed  her  back,  causing  her  to  tread 
upon  her  dress  and  tear  it,  and  told  her  to  wait 
for  the  next  car,  a  verdict  for  seven  hundred 
and  fifty  dollars  was  held  to  be  so  excessive 
as  to  suggest  passion  and  prejudice  on  the 
part  of  the  jury.  Turner  v.  North  Beach,  etc., 
R.  Co.,  34  Cal.  594.  And  see  Pleasants  v. 
North  Beach,  etc.,  R.  Co.,  34  Cal.  586. 

Not  Excessive.  —  In  Toledo,  etc.,  R.  Co.  v. 
Kid,  29  111.  App.  353,  the  appellee  was  unlaw- 
fully ejected  from  the  appellant's  train  while 
it  was  moving  at  the  rate  of  five  or  six  miles 
per  hour.  The  evidence  tended  to  show  that 
the  conductor  led  the  appellee  to  the  rear  of 
the  train  and  forced  him  to  get  off,  in  doing 
which  he  fell  and  hurt  himself  severely.  It 
was  held  that  three  hundred  dollars  damages 
was  not  unreasonable,  in  view  of  the  injury 
-and  the  indignity  sustained. 
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In  East  Line,  etc.,  R.  Co.  v.  Lee,  71  Tex. 
538,  the  circumstances  were  similar  to  those  in 
the  case  above,  and  a  verdict  of  five  hundred 
dollars  was  held  not  to  be  excessive. 

In  East  Tennessee,  etc.,  R.  Co.  v.  King,  88 
Ga.  443,  King  sued  the  railway  company  for 
damages  because  he  was  compelled  to  pay  his 
fare  a  second  time  as  a  passenger  on  the  com- 
pany's train  to  avoid  wrongful  ejection  from 
the  train.  It  was  held  that  a  verdict  for  five 
hundred  dollars,  while  extreme,  was  not  so 
large  as  to  require  the  court  to  set  it  aside  as 
excessive. 

Rude  and  Violent  Treatment  of  Female  Passen- 
ger—  Not  Excessive.  —  Two  thousand  dollars 
is  not  excessive  compensation  for  the  mental 
suffering  of  a  female  passenger,  resulting  from 
rude  and  violent  treatment  of  her  by  the  car- 
rier's agents  and  conductor.  Missouri  Pac.  R. 
Co.  v.  Martino,  2  Tex.  Civ.  App.  634. 

Assault  by  Fellow-passengers  — ■  Not  Excessive. 
—  In  Richmond,  etc.,  R.  Co.  v.  Jefferson,  89 
Ga.  554,  the  plaintiff,  a  colored  man,  while  a 
passenger  on  the  defendant's  train,  was  as- 
saulted, insulted,  and  beaten  by  two  drunken 
passengers;  he  was  cursed  and  abused,  made 
to  dance  and  sing,  and  otherwise  subjected  to 
indignities.  The  conductor  of  the  train  was 
appealed  to  by  the  plaintiff  and  refused  to 
interfere.  It  was  held  that  a  verdict  for  one 
thousand  dollars  in  favor  of  the  plaintiff  was 
not  excessive. 

Slight  Personal  Injury — Excessive. —  In  an 
action  by  a  passenger  for  a  personal  injury 
caused  by  a  train  in  which  he  was  a  passenger 
being  thrown  from  the  track,  it  appeared  he 
had  no  bones  broken;  that  he  received  a  bruise 
on  the  side  which  his  doctor  testified  was  only 
muscular;  that  he  kept  his  bed  most  of  the  time 
for  a  month,  but  could  at  any  time  walk  around. 
It  was  held  that  five  thousand  dollars  damages 
were  excessive.  Chicago,  etc.,  R.  Co.  v.  Mc- 
Ara,  52  111.  296. 

A  United  States  mail  agent,  who  was  receiv- 
ing an  annual  salary  of  one  thousand  and 
eighty  dollars,  jumped  from  a  train  to  avoid  a 
collision  and  sprained  his  ankle,  whereby  he 
lost  two  weeks.  There  was  nothing  in  the 
case  to  justify  awarding  punitive  damages. 
It  was  held  that  a  verdict  for  two  thousand 
five  hundred  dollars  was  excessive.  Spicer  v. 
Chicago,  etc.,  R.  Co.,  29  Wis.  580,  12  Am.  Ry. 
Rep.  204. 

Serious  Personal  Injury  —  Excessive.  —  A  pass- 
enger, a  young  man  twenty-one  years  old, 
who  had  been  earning  about  fifty  dollars  a 
month,  had  his  leg  broken  through  the  negli- 
gence of  the  railroad  company,  whereby  he 
lost  his  employment.  It  was  held  that  a  ver- 
dict in  his  favor  for  fourteen  thousand  eight 
hundred  and  thirty-three  dollars  was  excessive. 
Southwestern  R.  Co.  v.  Singleton,  66  Ga.  252. 

If  a  passenger  is  injured  through  a  defect 
in  the  track,  under  such  circumstances  that 
only  compensatory  damages  are  recoverable, 
a  verdict  for  ten  thousand  dollars  will  be  set 
aside  as  excessive,  where  the  principal  injury 
is  a  compound  fracture  of  the  leg.  Union 
Pac.  R.  Co.  v.  Hause,  I  Wyoming  27. 

Not  Excessive.  —  In  Chicago,  etc.,  R.  Co.  v. 
Pondrom,  51  111.  333,  2  Am.   Rep.  306,  the 
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plary  damages  as  well  as  where  the  damages  are  compensatory  merely.1 


appellee  had  his  arm  broken  by  reason  of  the 
appellant's  negligence.  It  was  held  that  a  ver- 
dict for  two  thousand  five  hundred  dollars, 
while  large,  was  not  so  excessive  as  to  re- 
quire the  judgment  to  be  reversed. 

Permanent  Injuries  —  Not  Excessive.  —  A  pass- 
enger received  a  severe  cut  on  the  head,  leav- 
iii:;  .1  pel  maiH'iil  si  ai  ,  and  had  ihe  ends  of  his 
ringers  on  one  hand  mashed  off.  He  was  in 
bed  four  weeks,  and  disabled  from  working 
four  months.  Me  suffered  much  pain  and  in- 
curred an  expense,  in  medical  attendance  and 
medicine,  of  between  twenty-five  and  thirty- 
five  dollars.  lie  could  ordinarily  earn  twenty- 
five  dollars  a  month.  It  was  held  that  the 
court  would  not  set  aside  a  verdict  of  one 
thousand  two  hundred  and  fifty  dollars  as  ex- 
cessive. Memphis,  etc.,  R.  Co.  v.  Stringfel- 
low,  44  Ark.  322,  51  Am.  Rep.  598,  21  Am.  & 
Eng.  R.  Cas.  374. 

Where  the  plaintiff,  having  received  a  seri- 
ous injury  to  his  knee,  was  for  several  months 
under  the  care  of  a  physician  who  testified 
that  he  was  permanently  disabled,  four  thou- 
sand five  hundred  dollars  was  held  not  to  be 
excessive.    Memphis,  etc.,  R.  Co.  v.  Whitfield, 

44  Miss.  466,  7  Am.  Rep.  699;  Curtissz*.  Roch- 
ester, etc.,  R.  Co.,  20  Barb.  (N.  Y.)  282. 

In  ?n  action  for  an  injury  to  a  passenger, 
resulting  in  permanent  or  incurable  hernia, 
five  thousand  dollars  damages  against  the  com- 
pany is  not  excessive.  Illinois  Cent.  R.  Co.  v. 
Simmons,  38  111.  242. 

Ten  thousand  dollars  damages  for  personal 
injuries  rendering  the  passenger  permanently 
unable  to  work  or  obtain  a  living,  is  not  ex- 
cessive. Louisville,  etc.,  R.  Co.  v.  Miller,  141 
Ind.  533;  Koetter  v.  Manhattan  R.  Co.,  (Su- 
preme Ct.)  13  N.  Y.  Supp.  458;  Hegeman  v. 
Western  R.  Corp.,  16  Barb.  (N.  Y.)  353. 

A  verdict  of  fifteen  thousand  dollars  damages 
for  a  broken  thigh,  fractured  pelvis,  and  other 
permanent  injuries,  awarded  a  passenger  in- 
jured by  the  negligence  of  a  railroad  company, 
is  not  excessive.  Louisville,  etc.,  R.  Co.  v. 
Thompson,  64  Miss.  584,  30  Am.  &  Eng.  R. 
Cas.  541. 

For  Other  Cases  wherein  the  question  of  ex- 
cessiveness  of  damages  has  been  passed  upon, 

see: 

United  States. — The  Washington,  9  Wall. 
(U.  S.)5I3;  Newman  v.  Alabama  G.  S.  R.  Co., 
38  Fed.  Rep.  819;  Southern  Pac.  Co.  v.  Rauh, 
49  Fed.  Rep.  696,  7  U.  S.  App.  84;  Lowry  v. 
Mt.  Adams,  etc.,  Incline  Plane  R.  Co.,  68  Fed. 
Rep.  827. 

California.  —  Boyce  v.  California  Stage  Co., 
25  Cal.  460;  Morgan  v.  Southern  Pac.  R.  Co., 
95  Cal.  501,  29  Am.  St.  Rep.  143;  Howland  v. 
Oakland  Consol.  St.'R.  Co.,  110  Cal.  513. 

Georgia.  —  Georgia  R.,  etc.,  Co.  v.  McCurdy, 

45  Ga.  288,  12  Am.  Rep.  577;  Delane  v.  Cen- 
tral R.,  etc.,  Co.,  59  Ga.  633;  Atlanta,  etc.,  R. 
Co.  v.  Smith,  81  Ga.  620;  Savannah  St.,  etc., 
R.  Co.  v.  Bryan,  86  Ga.  312,  22  Am.  St.  Rep. 
464;  East  Tennessee,  etc.,  R.  Co.  v.  Hyde,  89 
Ga.  721. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Cum- 
mings,  20  111.  App.  333;  Chicago,  etc.,  R.  Co. 

Sullivan,  21  111.  App.  580,  affirmed  in  (111. 
1888)  17  N.  E.  Rep.  460;  Pittsburg,  etc.,  R.  Co. 


v.  Thompson,  56  111.  138;  Chicago,  etc.,  R_ 
Co.  v.  Fillmore,  57  111.  265;  Illinois  Cent.  R. 
Co.  v.  Robinson,  58  111.  App.  181 ;  North  Chi- 
cago St.  R.  Co.  v.  Broms,  62  111.  App.  127; 
Chicago,  etc.,  R.  Co.  v.  Payzant,  87  111.  125,  18- 
Am.  Ry.  Rep.  200;  Illinois  Cent.  R.  Co.  v. 
Parks,  88  111.  373,  21  Am.  Ry.  Rep.  313. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v. 
Howerton,  127  Ind.  236. 

Kansas.  —  Union  Pac.  R.  Co.  v.  Hand,  7 
Kan.  380,  1  Am.  Ry.  Rep.  548;  Southern  Kan- 
sas R.  Co.  v.  Walsh,  45  Kan.  653,  47  Am.  & 
Eng.  R.  Cas.  493. 

Kentucky.  —  Sherley  v.  Billings,  8  Bush 
(Ky.)  147,  8  Am.  Rep.  451;  Maysville,  etc.,  R. 
Co.  v.  Herrick,  13  Bush  (Ky.)  122,  17  Am.  Ry. 
Rep.  53. 

Louisiana.  —  Maher  v.  Louisville,  etc.,  R.. 
Co.,  40  La.  Ann.  64. 

Maine.  —  Stevens  v.  European,  etc.,  R.  Co., 
66  Me.  74. 

Minnesota.  —  Olson  v.  St.  Paul,  etc.,  R.  Co., 
45  Minn.  536,  22  Am.  St.  Rep.  749;  Johnson  v. 
Northern  Pac.  R.  Co.,  47  Minn.  430. 

Missouri.  —  Klutts  v.  St.  Louis,  etc.,  R.  Co., 
75  Mo.  642.  11  Am.  &  Eng.  R.  Cas.  639. 

Montana.  —  Kennon  v.  Gilmer,  5  Mont.  257,. 
51  Am.  Rep.  45. 

Nevada.  — Wedekind  v.  Southern  Pac.  Co., 
20  Nev.  292. 

New  York.  —  Dale  v.  Brooklyn  City,  etc., 
R.  Co.,  1  Hun  (N.  Y.)  146;  Clapp  v.  Hudson 
River  R.  Co.,  19  Barb.  (N.  Y.)  461;  Quinn  v. 
Long  Island  R.  Co.,  34  Hun  (N.  Y.)  331;  Nien- 
dorff  v.  Manhattan  R.  Co.,  4  N.  Y.  App.  Div. 
46;  Dieffenbach  v.  New  York,  etc.,  R.  Co.,  5. 
N.  Y.  App.  Div.  91;  Walker  v.  Erie  R.  Co.,  63 
Barb.  (N.  Y.)  260;  Tuthill  v.  Long  Island  R. 
Co.,  81  Hun  (N.  Y.)  616,  30  N.  Y.  Supp.  959. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Cooper,  2 
Tex.  Civ.  App.  42;  International,  etc.,  R.  Co. 
v.  Underwood,  64  Tex.  463,  27  Am.  &  Eng.  R. 
Cas.  240;  Houston,  etc.,  R.  Co.  v.  Lee,  69  Tex. 
556,  34  Am.  &  Eng.  R.  Cas.  452;  Houston,  etc., 
R.  Co.  v.  Boehm,  57  Tex.  152,  9  Am.  &  Eng. 
R.  Cas.  366;  Missouri  Pac.  R.  Co.  v.  Aiken, 

71  Tex.  373;  Missouri  Pac.  R.  Co.  v.  Shuford, 

72  Tex.  165,  37  Am.  &  Eng.  R.  Cas.  194;  Mis- 
souri Pac.  R.  Co.  v.  Mitchell,  72  Tex.  171 ;  In- 
ternational, etc.,  R.  Co.  v.  Brazzil,  78  Tex. 
314,  44  Am.  &  Eng.  R.  Cas.  437;  Gulf,  etc.,  R. 
Co.  v.  Wilson,  79  Tex.  371,  23  Am.  St.  Rep. 
345- 

Virginia.  —  Farish  v.  Reigle,  11  Gratt.  (\  a.) 
697,  62  Am.  Dec.  666. 

Washington. — Cogswell  v.  West  St.,  etc.. 
Electric  R.  Co.,  5  Wash.  46;  Sears  v.  Seattle 
Consol  St.  R.  Co.,  6  Wash.  227. 

Wisconsin. —  Quaife  v.  Chicago,  etc.,  R.  Co., 
48  Wis.  513,  33  Am.  Rep.  821;  Heucke  v.  Mil- 
waukee City  R.  Co.,  69  Wis.  401. 

In  addition  to  the  foregoing  cases  see  the 
titles  Damages;  Exemplary  Damages,  where 
the  principles  generally  are  discussed. 

1.  Verdicts  Including  Exemplary  Damages  — 
Excessive  —  Gross  Negligence.  —  Where  a  female 
passenger's  injuries  consist  of  bruises,  nerv- 
ous shock,  and  a  partial  paralysis  or  insensi- 
bility in  one  leg  from  the  knee  down,  the 
medical  testimony  being  conflicting  anil  un- 
satisfactory regarding  the  permanency  of  the 
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CARRY.  —  To  carry  is  to  convey,  bear,  or  transport,  by  sustaining  the  thing 
carried,  or  causing  it  to  be  sustained ;  generally  implying  motion  from  the 
speaker,  and  so  often  followed  by  the  particles  "  away "  and  "  off,"  and 
opposed  to  "  bring  "  or  "  fetch."  1 


injuries,  a  verdict  for  ten  thousand  dollars  is  ex- 
cessive, whether  it  is  intended  to  be  compensa- 
tory merely  or  to  include  exemplary  damages. 
Louisville  Southern  R.  Co.  v.  Minogue,  go  Ky. 
369,  29  Am.  St.  Rep.  37S. 

Unlawful  Ejection.  —  Where  the  plaintiff  was 
wrongfully  ejected  from  the  cars  within  half  a 
mile  of  the  place  from  which  he  started,  with- 
out sustaining  any  bodily  injury  and  without 
unnecessary  force  being  used,  was  delayed 
one  day,  and  had  to  buy  another  ticket,  which 
cost  forty  dollars  and  fifty  cents,  it  was  held 
that,  even  if  the  right  to  assess  exemplary 
damages  be  conceded,  under  the  facts  as 
stated,  a  verdict  of  five  thousand  dollars  was 
so  excessive  as  to  indicate  passion  and  preju- 
dice on  the  part  of  the  jury.  Quigley  v.  Cen- 
tral Pac.  R.  Co.,  11  Nev.  350,  21  Am.  Rep.  757. 

Where  a  passenger  is  unlawfully  ejected  from 
a  train  in  the  night,  at  a  place  not  usual  for  put- 
ting off  passengers,  though  not  far  from  the  sta- 
tion, and  under  circumstances  warranting  the 
imposition  of  exemplary  damages,  a  verdict 
for  two  hundred  dollars  is  not  excessive. 
Illinois  Cent.  R.  Co.  v.  Johnson,  67  111.  312. 

In  Illinois  Cent.  R.  Co.  v.  Cunningham,  67 
111.  316,  the  facts  being  identical,  a  verdict  of 
five  hundred  dollars  was  held  to  be  excessive. 

Where  a  passenger  was  unlawfully  ejected 
from  a  train  under  circumstances  warranting 
the  imposition  of  exemplary  damages,  and  by 
reason  of  the  ejection  suffered  pain  in  one  of 
his  legs  for  three  weeks  and  was  unable  to 
work  during  that  period,  it  was  held  that  six 
hundred  dollars  damages  was  not  excessive. 
Fell  v.  Northern  Pac.  R.  Co.,  44  Fed.  Rep.  248. 

In  Indianapolis,  etc.,  R.  Co.  v.  Milligan,  50 
Ind.  392,  the  appellee  was  unlawfully  ejected 
from  a  train  on  the  appellant's  road.  In  effect- 
ing the  ejection  the  conductor  charged  the  ap- 
pellee with  falsehood  and  treated  him  inso- 
ently  in  the  presence  and  hearing  of  the  other 
passengers,  and,  with  the  help  of  a  brakeman, 
seized  the  appellee  and  put  him  off  the  train 
in  a  rude  and  angry  manner,  at  a  place  where 
there  was  no  station  or  house,  it  being  cold 
and  dark,  and  the  appellee  had  to  walk  to  his 
destination.  A  verdict  for  seven  hundred  dol- 
lars was  held  not  to  be  excessive. 

And  in  Kansas  Pac.  R.  Co.  v.  Kessler,  18 
Kan.  523,  a  verdict  of  eight  hundred  dollars 
was  held  not  to  be  excessive  for  the  unlawful 
expulsion  of  a  passenger  from  the  train  under 
circumstances  warranting  the  imposition  of  ex- 
emplary damages. 

In  Georgia  R.  Co.  v.  Olds,  77  Ga.  673,  a  ver- 
dict for  one  thousand  dollars  was  held  not  to 
be  excessive  where  a  passenger  was  unlaw- 
fully ejected  from  a  train  under  circumstances 
warranting  the  imposition  of  exemplary  dam- 
ages. 

Wantonly  Carrying  Beyond  Station.  —  Where  a 
passenger  is  wantonly  carried  three-quarters 
of  a  mile  beyond  his  station,  and  is  compelled 
to  walk  back  at  night  in  the  rain,  a  verdict  in 
his  behalf  for  five  hundred  dollars  will  not  be 
set  aside  as  excessive.  Higgins  v.  Louisville, 
etc.,  R.  Co.,  64  Miss.  80. 


The  plaintiff  was  carried  four  hundred  yards 
past  his  station  and  was  then  compelled  to 
leave  the  cars,  in  spite  of  his  remonstrance  and 
request  that  the  train  should  be  backed  to  the 
station.  In  an  action  against  the  company 
the  jury  awarded  him  four  thousand  five  hun- 
dred dollars.  It  was  held  that  the  damages 
appeared  large,  but  in  view  of  the  fact  that  it 
was  a  case  where  punitive  damages  might  be 
awarded,  the  verdict  would  not  be  disturbed. 
New  Orleans,  etc.,  R.  Co.  v.  Hurst,  36  Miss. 
660,  74  Am.  Dec.  785. 

Insult  and  Indignity.  —  Where  a  passenger 
has  been  subjected  to  indignity,  his  feelings 
outraged,  and  has  been  degraded  in  the  eyes 
of  his  fellow-passengers  by  being  assailed  with 
gross  and  vituperative  language  and  even 
blows  by  a  railroad  conductor,  whose  duty  it 
is  to  protect  the  passenger,  exemplary  dam- 
ages are  allowable,  and  a  verdict  for  one  thou- 
sand dollars  is  not  excessive.  Atlanta,  etc.,  R. 
Co.      Condor,  75  Ga.  51. 

A  verdict  for  three  thousand  and  five  dollars, 
compensatory  and  punitive  damages,  is  not  ex- 
cessive in  an  action  by  a  female  passenger  for 
being  negligently  taken  beyond  her  station, 
where  there  is  evidence  of  insulting  conduct 
on  the  part  of  the  employees  of  the  company. 
Louisville,  etc.,  R.  Co.      Ballard,  SS  Ky.  159. 

When  a  conductor  applied  profane  epithets 
to  a  passenger,  threatened  to  kill  him,  spat 
tobacco  juice  in  his  face,  and  in  abusive  terms 
ordered  him  to  get  up  from  his  seat  and  retire 
to  the  rear  of  the  car,  at  the  same  time  seizing 
him  by  the  arm,  a  verdict  for  four  thousand 
three  hundred  and  seventy-five  dollars  dam- 
ages will  not  be  set  aside.  East  Tennessee, 
etc.,  R.  Co.  v.  Fleetwood,  90  Ga.  23. 

Ejection  of  Male  Passenger  from  Ladies'  Car.  — 
Two  thousand  five  hundred  dollars  is  not  an 
excessive  verdict  for  compensatory  and  exem- 
plary damages  in  an  action  by  a  male  passen- 
ger for  being  ejected  from  the  ladies'  car, 
where  he  entered  peaceably,  and  was  thrown 
onto  the  car  platform  by  a  brakeman  while  the 
train  was  in  motion,  without  being  first  asked 
to  leave  the  car,  and  without  being  offered  a 
seat  elsewhere.  Bass  Chicago,  etc.,  R.  Co., 
42  Wis.  654,  24  Am.  Rep.  437,  15  Am.  Ry.  Rep. 
45- 

Gross  Negligence. —  In  Montgomery,  etc.,  K. 
Co.  v.  Boring,  51  Ga.  582,  it  appeared  that  the 
passenger  had  his  leg  broken  and  was  other- 
wise injured  by  reason  of  the  gross  negligence 
of  the  conductor  in  knowingly  permitting  him 
to  alight  from  the  train  at  a  dangerous  place. 
The  passenger,  in  getting  off  the  train,  fell 
into  a  ditch  or  sewer  several  feet  deep,  which 
he  failed  to  see  on  account  of  the  absence  of 
lights,  and  received  the  injuries  complained 
of.  A  verdict  of  ten  thousand  dollars  was  held 
not  to  be  excessive. 

For  Further  Discussion  of  this  subject  see  the 
title  Exemplary  Damages. 

1.  Worcester's  Diet, 

Carrying  Arms     Carrying  Concealed  Weapons. 

(See  Arms,  vol.  2,  p.  828;  and  see  the  titles  CAR- 
RYING Weapons  ;  Constitutional  Law.) — The 
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right  to  bear  arms,  and  the  statutes  forbidding 
the  carrying  of  arms  at  certain  times,  or  car- 
rying them  concealed,  or  carrying  particular 
arms,  will  be  fully  treated  under  these  titles. 
Below  are  given  a  few  cases  defining  carry  as 
used  in  this  connection. 

Curry  has  been  held  equivalent  to  "wear." 
The  court  said:  "  When  we  use  the  expres- 
sion, '  He  carries  arms,'  we  mean,  'He 
goes  armed  '  or  '  He  wears  arms.'  This  is 
manifestly  the  sense  in  which  the  word  was 
used  by  the  legislature,  and  we  know  of  no 
other  single  word  which  could  more  clearly 
convey  the  meaning  intended  to  be  conveyed 
than  the  word  carry.  In  this  sense  P.  was 
tun  only  literally  carrying  a  forbidden  weapon, 
but  he  was  carrying  it  (that  is,  he  was  going 
armed)  contrary  to  the  true  meaning  of  the 
statute.  It  will  be  observed  that  the  interpre- 
tation which  we  give  to  the  word  carry  meets 
and  carries  out  the  manifest  purposes  of  the 
legislature,  which  was  not  only  to  make  crim- 
inal the  habitual  carrying  or  wearing  of  [vari- 
ous weapons],  but  also  to  make  criminal  a 
single  act  of  wearing  or  carrying  one  of  these 
weapons,  when  it  is  so  worn  or  carried  with 
the  intent  of  thus  going  armed.  *  *  *  T"0 
constitute  the  carrying  criminal,  the  intent 
with  which  it  is  carried  must  be  that  of  going 
armed,  or  being  armed,  or  wearing  it  for  the 
purpose  of  being  armed."  Page  v.  State,  3 
Heisk.  (Tenn.)  198,  note. 

The  defendant  bought  a  pistol,  carried  it  to 
his  home  eight  miles  distant,  and  on  the  way 
discharged  it.  This  was  held  not  a  case  of  car- 
rying a  pistol  within  the  statute.  Pressler  v. 
State,'  19  Tex.  App.  52.  See  also  Waddell  v. 
State,  37  Tex.  354;  Christian  v.  State,  37  Tex. 
475;  Mangum  v.  State,  15  Tex.  App.  362 ;  State 
v.  Gilbert,  87  N.  Car.  527;  State  v.  Harrison, 
93  N.  Car.  605. 

Same  —  Locomotion.  —  In  Owen  v.  State,  31 
Ala.  389,  it  is  said  that  the  word  carries  is  used 
as  a  synonym  of  "  bears,"  and  that  locomo- 
tion is  not  essential  to  constitute  a  carrying 
within  the  statute.  So,  in  State  v.  Carter,  36 
Tex.  89,  it  was  held  that  to  have  the  weapon 
on  the  person  was,  in  contemplation  of  law,  to 
rarry  it.  And  see  Page  v.  State,  3  Heisk. 
(Tenn.)  198,  note,  quoted  supra. 

Carrying  Away  —  Larceny.  (See  also  the 
title  Larceny;  and  the  Encyc.  ok  Pl.  and  Pr., 
title  Larceny.)  —  In  Vaughn  v.  Com.,  10  Gratt. 
<Va.)  763,  Samuels,  J.,  said:  "  The  'carrying 
away  '  necessary  to  complete  the  offense  of 
larceny  may  consist  in  a  very  slight  removal 
•of  the  stolen  property;  the  removal  to  a  much 
shorter  distance  than  is  shown  in  this  case 
would  have  completed  the  offense." 

An  indictment  against  a  thief  averring  that 
he  "  feloniously  did  steal,  take,  and  carry  " 
the  goods  is  insufficient  for  want  of  adding 
"  away  "  after  carry.  The  court  said:  "  The 
word  carry  has  not  the  same  meaning  as  the 
words  'carry  away.'  The  words  '  did  take 
and  carry  away  '  are  a  translation  of  the  words 
cepit  et  asportavit.  *  *  *  But  no  single 
word  in  our  language  expresses  the  meaning 
of  asportavit.  Hence,  the  word  '  away  '  or 
some  other  word  must  be  subjoined  to  the 
word  carry  to  modify  its  general  signification 
and  give  it  a  special  and  distinctive  meaning." 
Com.  v.  Adams,  7  Gray  (Mass.)  45. 


Same  —  Steal. —  Rut  in  State  v.  Mann,  25 
Ohio  St.  668,  it  was  held  that  in  an  indictment 
for  larceny  the  word  "  steal  "  implies  a  carry- 
ing away,  and  therefore  an  indictment  charg- 
ing that  the  defendant  did  "  feloniously  steal, 
take,  and  drive  "  a  sheep,  without  alleging 
that  he  drove  or  carried  it  away,  was  sufficient. 
See  also  Williams  v.  State,  15  Ala.  262;  and 
see  Steal. 

Same  —  Force.  —  The  phrase  "taking  and 
carrying  away  a  negro  "  does  not  imply  that 
it  was  done  "  by  force  or  violence,"  and  with- 
out those  words  is  insufficient  in  an  indict- 
ment.   Hamilton  v.  Com.,  3  P.  &  W.  (Pa.)  142. 

Same  —  Lifting  Up  a  Bag  from  the  bottom  of 
a  boot  of  a  coach,  when  it  is  not  entirely  re- 
moved from  the  space  first  occupied,  but  each 
specific  part  is  removed,  is  "carrying  it 
away."    Rex  v.  Walsh,  1  Moo.  C.  C.  14. 

Same  —  Conversion  Distinguished  from  Carrying 
Away.  (See  generally  the  title  Trover  and 
Conversion.)  —  In  Spivey  v.  State,  26  Ala.  101, 
the  court  said:  "  Conversion  and  carrying 
away  are  not  synonyms  nor  convertible  terms. 
An  unauthorized,  illegal,  and  felonious  carry- 
ing away  of  a  slave  necessarily  includes  a  con- 
version. But  a  conversion  does  not  neces- 
sarily include  a  carrying  away.  There  may 
be  a  conversion  without  any  carrying  away, 
and  in  that  case  there  is  no  felony,  although 
the  intent  of  the  conversion  is  criminal." 

Deed  —  Carrying  Away  Bark.  —  A  deed  gave 
the  grantee  the  right  to  draw  water  from  the 
plaintiff's  dams  for  the  purpose  of  carrying 
away  the  spent  bark  of  his  tannery.  It  was 
held  that  the  deed  did  not  authorize  the 
grantee  to  discharge  the  spent  bark  into  the 
stream  so  that  it  lodged  upon  the  plaintiff's 
premises.  The  court  said:  "  A  grant  to  carry 
away  the  spent  bark  can  scarcely  be  said  to 
involve  the  right  to  lodge  it  on  the  land  of  the 
grantor  and  obstruct  the  natural  flow  of  the 
stream  of  water."  Winchester  v.  Osborne,  61 
N.  Y.  563. 

Conduct  as  Synonymous  with  Carry  On.  —  See 

Harvey  v.  Vandegrift,  89  Pa.  St.  352;  Roberts 
v.  State,  26  Fla.  362,  set  out  infra.  And  see 
also  Conduct. 

Carrying  On  Business.  —  See  Business,  ante, 
p.  71;  Engage.  And  see  the  titles  Foreign 
Corporations;  Licenses;  Occupation,  Busi- 
ness, and  Privilege  Taxes.  As  to  covenants 
not  to  carry  on  certain  businesses  or  trades, 
see  the  titles  Building  Restrictions  and 
Restrictive  Agreements,  ante,  p.  2;  Cove- 
nants; Leases;  Restraint  of  Trade;  Good 
Will. 

Same  —  Implies  Series  of  Acts.  —  The  phrase 

"carrying  on  "  implies  a  repetition  or  series 
of  acts.  Smith  v.  Anderson,  15  Ch.  Div.  276. 
See  also  In  ?vSiddall,  29  Ch.  Div.  1;  Business, 
ante,  p.  71.  And  see  infra,  this  note,  under 
the  heading  Occasional  Transactions . 

Same  —  Carry  On  Business,  in  the  Sense  of  Trans- 
act Business.  —  In  Territory  v.  Harris,  8  Mont. 
144,  the  court  said:  "  The  demurrer  is  to  two 
points:  First,  that  there  is  a  radical  distinction 
between  the  '  transaction  of  business  '  and 
'carrying  on  business.'  The  first  may  refer  to 
a  single  act,  while  the  latter  means  a  pursuit 
or  occupation  in  which  a  person  engages  for 
the  purpose  of  a  livelihood,  or  as  a  source  of 
profit.    Possibly  the  distinction  exists  in  the 
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mind  of  a  person  bent  on  the  subtle  and  very 
technical  use  of  words;  but  in  common  par- 
lance, '  to  carry  on  business  '  and  '  transact 
business  '  mean  the  same  thing.  They  are 
convertible  terms,  and  the  legislature  has  so 
used  them  in  the  very  statute  we  now  have 
under  consideration.  In  section  1356  the  words 
'carry  on'  are  used  to  define  the  business; 
while  in  section  1366  of  the  same  act,  which  pre- 
scribes the  penalty  for  doing  business  without 
first  having  procured  a  license,  the  word 
'transact'  is  substituted  for  'carry  on.'  It 
might,  with  the  same  reason  and  consistency, 
be  urged  that,  because  the  legislature  has  not 
used  the  identical  language  in  both  these  sec- 
tions, it  has  not  prescribed  a  penalty  for  'car- 
rying on  '  a  business,  but  only  for  '  transact- 
ing'  business.  We  do  not  think  the  plain  and 
obvious  meaning  of  laws  should  be  frittered 
away  by  so  attenuated  an  objection."  See 
also  In  re  Alabama,  etc.,  R.  Co.,  9  Blatchf. 
(U.  S.)  390,  set  out  infra. 

Same  —  Intoxicating  Liquors.  (See  also  the 
title  Intoxicating  Liquors.)  —  A  statute  for- 
bade any  one  to  carry  on  or  conduct  the  busi- 
ness of  a  liquor  dealer  without  first  paying  a 
license  tax.  An  indictment  charged  the  de- 
fendant with  engaging  in  and  managing  the 
business  of  a  dealer  in  liquors.  It  was  held 
that  the  indictment  was  sufficient.  The  court 
said:  "  '  To  engage  in  '  means  'to  embark;  to 
take  a  part;  to  employ  one's  self;  to  devote 
attention  and  effort;  to  enlist.'  Webster's 
Dictionary.  'To  manage  '  is  denned  by  Webster 
to  be  '  to  have  under  control  and  direction;  to 
conduct;  to  guide;  to  administer;  to  treat;  to 
handle.'  These  definitions  of  the  words  used 
in  the  indictment  substantially  mean  the  same 
thing  as  the  words  'carry  on  '  and  'conduct' 
used  in  the  statute,  and  for  this  reason  we 
think  the  indictment  sufficiently  sets  forth  the 
offense  with  which  the  defendant  was  charged, 
without  charging  a  sale.  Jordan  v.  State,  22 
Fla.  528;  Dansey  v.  State,  23  Fla.  316.'  Rob- 
erts v.  State,  26  Fla.  362. 

Same  —  What  Constitutes  Occasional  Transac- 
tions. —  In  Espy  v.  State,  47  Ala.  538,  the  court 
said:  "  To  sell  whiskey  on  a  '  few  several  oc- 
casions '  within  a  period  of  twelve  months 
could  not  be  justly  esteemed  the  being  engaged 
in  or  carrying  on  of  the  business  of  a  wholesale 
dealer  in  the  business  of  selling  whiskey." 

To"  engage  in  or  carry  on  any  business," 
within  the  meaning  of  the  revenue  law,  is  to 
pursue  an  occupation  or  employment  as  a  live- 
lihood or  a  source  of  profit.  "  It  is  not  neces- 
sary that  it  should  be  the  sole  or  exclusive 
business  or  occupation.  It  may  be  pursued 
while  pursuing  another  business  or  in  connec- 
tion with  another;  and,  in  either  case,  the 
party  would  be  punishable.  It  is  true,  the 
doing  of  a  single  act  pertaining  to  a  particular 
business  will  not  be  considered  engaging  in 
or  carrying  on  the  business;  yet  a  series  of 
such  acts  would  be  so  considered.  The  true 
inquiry  is,  and  one  which  a  jury  will  seldom 
fail  correctly  to  solve,  What  was  the  intent  of 
the  party?  Was  it  to  derive  a  profit  or  the 
means  of  livelihood  from  retailing,  or  from  any 
of  the  other  occupations  mentioned  in  the  stat- 
ute? If  it  was,  he  is  guilty;  if  it  was  not,  he 
should  not  be  convicted."  Harris  v.  State,  50 
Ala.  127.  To  the  same  effect  see  Weil  v.  State, 
52  Ala.  19.    See  also  Business,  ante,  p.  71. 


Selling  an  occasional  drink  of  spirits  out  of 
a  bottle,  not  in  a  bar-room,  where  no  inten- 
tion of  defrauding  the  national  revenues  is  ap- 
parent, is  not  "  carrying  on  the  business  of  a 
retail  liquor  dealer  "  without  having  paid  the 
special  tax.  U.  S.  v.  Jackson,  1  Hughes  (U. 
S.)  531.  And  see  supra,  this  note,  Carry  on 
Business,  in  the  Sense  of  Transact  Business. 

Same  —  Covenants  —  Occasional  Transactions.  — 
Where  a  wine-merchant  contracted  not  to 
"set  up,  embark  in,  or  carry  on"  the  business 
of  a  wine-merchant  within  prescribed  limits, 
and  afterwards  commenced  business  at  a  town 
not  within  those  limits,  but  from  whence  in 
many  instances  he  supplied  wine  to  persons 
within  those  limits,  in  pursuance  of  orders 
solicited  by  him,  but  he  had  no  residence, 
warehouse,  or  place  of  business  within  those 
limits,  it  was  held  a  breach  of  contract.  Camp- 
bell, C.  J.,  said  :  "  I  am  not  now  to  say  what  the 
phrase  'carrying  on  business  at  a  place  '  may 
mean  in  the  Excise  Acts  or  in  other  contracts, 
but  to  say  what  in  common  sense  it  means 
when  used  by  one  who  sells  the  business  of  a 
wine  merchant  for  a  large  sum  of  money,  and 
promises  that  he  will  not  directly  nor  indirectly 
carry  on  that  business  within  a  specified  dis- 
trict. It  cannot  then  be  supposed  to  mean 
that  he  may,  after  selling  the  good-will  of  that 
business,  do  what  he  will  within  the  district, 
provided  he  has  no  cellars  or  stores  within  it." 
Turner  v.  Evans,  2  El.  &  Bl.  512,  75  E.  C.  L. 
512. 

So  where,  upon  the  sale  of  the  good-will  of  a 
drapery  and  hosiery  business,  the  vendor  cove- 
nanted not  to  "carry  on  or  assist  in  the  car- 
rying on  "  such  business  within  two  miles,  it 
was  held  that  the  covenant  was  broken  by  his 
supplying,  from  a  place  beyond  the  prescribed 
limit,  goods  to  customers  residing  within  the 
district,  at  their  solicitation.  Erie,  C.  J., 
said:  "  It  is  said  that  a  mere  casual  sale  ot 
goods  will  not  constitute  a  carrying  on  ot 
business.  But  however  that  may  be,  here  the 
sales  were  to  a  large  amount;  and  I  cannot 
entertain  a  doubt  that  the  defendant  has 
broken  his  contract."  Brampton  -'.  Beddoes. 
13  C.  B.  N.  S.  538,  106  E.  C.  L.  538.  See  also 
Mitchell  v.  Hender,  23  L.  J.  Q.  B.  273. 

But  a  covenant  not  to  "carry  on  or  exercise 
the  practice  or  profession  of  a  surgeon  and. 
apothecary  "  within  prescribed  limits  is  not 
broken  by  attending  several  women  in  their, 
confinements,  within  those  limits,  with  the 
knowledge  and  consent  of  the  covenantee,  in 
consequence  of  a  request  by  him  that  the 
covenantor  should  for  a  time  continue  to  visit 
the  patients,  and  when  he  did  so  for  the  pur- 
pose of  assisting  the  former.  Rawlinson  v. 
Clarke,  14  M.  &  W.  187. 

Same  —  Acting  for  Another  or  with  Another.  — 
A  contract  not  to  carry  on  the  same  business 
does  not  preclude  the  employment  of  the  prom- 
isor in  the  same  business  by  another.  See  Nel- 
son v.  Johnson,  38  Minn.  255;  Grimm  v.  War- 
ner, 45  Iowa  106;  Allen  v.  Taylor,  39  L.  J. 
Ch.  027;  Clark  v.  Watkins,  9  Jur.  N.  S.  142, 
11  W.  R.  319. 

The  rule  is  different  as  to  a  profession.  Pal- 
mer v.  Mallet,  36  Ch.  Div.  411.  And  so,  if  the 
words  "  engage  in,"  "  concerned  or  interested 
in,"  or  "  concerned  in  "  arc  used  instead  of  or 
in  addition  to  the  words  "carry  on,"  it  has 
been  held  that  the  promisor  could  not  act  for 
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another.  Rolfc  v.  Rolfe,  15  Sim.  SS;  Newling 
:■.  Dobell,  3$  L.  J.  Ch.  in;  Jones  v.  Heavens, 
4  Ch.  Div.  636. 

In  Nelson  r\  Johnson,  38  Minn.  255,  it  is 
said:  "  Hut  it  seems  that  the  use  of  the  words 
'  be  concerned  in,'  or  '  interested  in,'  or'  do 
any  act,'  etc.,  in  addition  to  the  terms  'carry 
on  '  or  'engage  in,'  showed  that  the  parties  in- 
tended to  extend  the  contract  further  than  the 
latter  terms  atone  would  do." 

Same  —  Place  -  Companies  —  Railroads.  (See 
also  PLACE.)  —  A  company  carrying  on  busi- 
ness in  London,  which  employs  in  a  country- 
town  a  general  commission  agent,  who  trans- 
acts the  company's  business  in  such  town,  in 
an  office  for  which  the  company  pay  him  rent, 
does  not  "carry  on  business  "  in  that  town 
within  the  meaning  of  the  English  County 
Court  Act,  g  and  10  Vict.,  c.  95,  §  128.  Cor- 
bett  v.  General  Steam  Nav.  Co.,  4  H.  &  N.  4S2; 
Shiels  v.  Great  Northern  R.  Co.,  30  L.  J.  Q.  B. 
331- 

A  railway  company  having  its  principal 
office  in  London,  where  its  seal  is  kept  and 
the  meetings  of  its  directors  and  shareholders 
held,  and  having  likewise  a  large  station  at 
Chester,  through  which  run  several  branch 
lines,  the  entire  management  of  their  line 
there  being  conducted  by  a  district  superin- 
tendent under  the  general  management  of  the 
company  in  London,  is  not  "carrying  on  busi- 
ness "  in  Chester.  Brown  v.  London,  etc.,  R. 
Co.,  4  B.  &  S.  326,  116  E.  C.  L.  326.  See  also 
Minor  v.  London,  etc.,  R.  Co.,  1  C.  B.  N.  S. 
325,  87  E.  C.  L.  325. 

In  Le  Tailleur  v.  South  Eastern  R.  Co.,  3 
C.  P.  Div.  18,  it  was  held  that  within  a  statute 
conferring  jurisdiction  upon  the  mayor's  court 
of  a  city  where  a  railroad  carries  on  its  busi- 
ness, a  company  did  not  carry  on  business  in 
one  city,  though  it  had  an  important  station 
there,  where  the  directors  met  and  the  sub- 
stantial business  of  the  company  was  con- 
ducted at  its  principal  station  in  another  city. 
See  also  Place. 

The  carrying  on  of  the  business  of  a  rail- 
road company,  within  the  meaning  of  the 
Bankruptcy  Act  of  March  2,  1867,  14  U.  S. 
Stat,  at  L.  536,  must  be  where  the  railroad  is 
or  is  to  be  constructed,  maintained,  and  oper- 
ated. Woodruff,  J.,  said:  "  In  its  broadest 
sense  the  term  '  business  '  includes  nearly  all 
the  affairs  in  which  either  an  individual  or 
a  corporation  can  be  actors.  *  *  *  Does, 
then,  the  doing  of  any  acts  whatever  per- 
taining to  the  affairs  of  a  railroad  corporation 
constitute  'carrying  on  business  '  in  the  sense 
of  the  act?  Has  the  term  'carrying  on  busi- 
ness '  the  same  meaning  as  '  transacting  any  of 
its  business  '  ?  *  *  *  I  am  constrained  not 
only  by  considerations  already  suggested,  but 
by  what,  upon  the  words  themselves,  should  be 
deemed  their  proper  interpretation,  to  answer 
these  questions  in  the  negative.  *  *  * 
Carrying  on  business  looks  to  the  scheme  and 
purpose  to  which  such  transactions  tend,  and 
not  to  the  incidental  transactions  themselves. 
Thus  the  business  of  a  railroad  corporation  is, 
by  its  charter,  the  construction,  maintenance, 
and  operation  of  a  railroad.  *  *  *  In  aid 
thereof  it  may  be  necessary  or  expedient  to  em- 
ploy agents  and  agencies.  *  *  *  But  the 
transactions  of  such  agents  are  only  collateral 


or  incidental.  They  do  not,  in  a  just  sense,  con- 
stitute the  business  of  the  railroad  company." 
In  re  Alabama,  etc.,  R.  Co.,  9  Blatchf.  (U.  S.) 
390.  See  also  Territory  v.  Harris,  8  Mont.  144; 
and  see  PLACE. 

In  Erichsen  v.  Last,  8  Q.  B.  Div.  414,  the 
question  was  as  to  whether  a  foreign  cable 
company  carried  on  business  in  England  so  as 
to  be  subject  to  the  English  income  tax.  It 
was  held  that  it  did. 

Same  —  Place  —  Contractor.  —  So  a  building 
contractor  "carries  on  business"  where  his 
general  place  of  business  is,  and  not  at  the 
locality  where  particular  contracts  are  being 
executed.    Gorslett  v.  Harris,  29  L.  T.  O.  S.  75. 

Same  —  Place  —  Apothecary.  —  But  if  the 
nature  of  a  man's  business  is  such  that  he 
must  be  personally  moving  about  within  a  par- 
ticular district,  e.  g.,  an  apothecary,  that  is 
carrying  on  business  within  that  district. 
Mitchell  v.  Hender,  23  L.  J.  Q.  B.  273. 

Same  —  Place  —  Manufacturing  Company.  —  A 
manufacturing  joint-stock  company  "  dwells 
and  carries  on  business  "  at  its  place  of  manu- 
facture and  sale,  and  not  at  its  registered  office. 
Keynsham  Blue  Lias  Lime  Co.  v.  Baker,  2  H. 
&  C.  729.    See  also  Place. 

Same  —  Company  Winding  Up.  —  A  statute 
provided  that  where  the  name  of  a  joint  com- 
pany had  been  struck  from  the  register  of  such 
companies,  the  court  might  restore  it  to  the 
register  if  satisfied  that  the  company  was  at 
the  time  of  the  striking  off  carrying  on  busi- 
ness. It  was  held  that  the  statute  applied  to 
the  case  of  a  company  which  at  the  time  of  the 
striking  off  was  carrying  on  business  only  for 
the  purpose  of  winding  up  voluntarily  and 
realizing  its  assets.  In  re  Outlay  Assur.  Soc, 
34  Ch.  Div.  479. 

But  in  the  case  of  a  covenant  not  to  carry  on 
business  so  long  as  a  company  "carried  on 
business,"  it  was  held  there  had  been  no 
breach  where  the  business  was  being  carried 
on  not  by  the  company,  but  by  the  liquidator, 
with  a  view  to  its  sale  as  a  going  concern.  It 
was  said:  "  The  covenant,  being  in  restraint 
of  trade,  must  be  construed  strictly."  Short- 
horn Dairy  Co.  v.  Hall,  21  Ir.  L.  T.  343. 

Same  —  Solicitor  —  Occasional  Transaction.  —  A 
solicitor  with  a  country  certificate,  whose 
offices  were  at  Birmingham,  and  who  came  up 
on  a  retainer  and  attended  the  taxation  of  a 
bill  of  costs  within  ten  miles  of  London,  was 
held  not  to  "  practice  or  carry  on  his  business  " 
within  that  radius.  The  court  said  "  Taking 
the  words  '  acts  or  practices  '  together,  and 
turning  to  the  schedule  and  finding  'carries  on 
business  '  used  apparently  as  an  equivalent 
phrase,  I  think  the  intention  of  the  legislature 
was  not  to  strike  at  one  particular  transaction 
with  the  ten-mile  radius,  but  at  the  general 
carrying  on  of  business  and  practicing. 
*  *  *  I  think  the  act  means  carries  on  busi- 
ness with  a  qztasi  permanent  habitat."  In  re 
Horton,  8  Q.  B.  Div.  434,  45  L.  T.  N.  S.  541. 

Same  —  Clerk.  —  A  debtor  employed  as  a  clerk 
in  a  bank,  the  office  of  which  is  within  the  dis- 
trict of  the  London  bankruptcy  court,  is  "car- 
rying on  business  "  within  the  district  of  that 
court.  Cotton,  L.  J.,  said:  "  It  is  said  that  a 
man  does  not  carry  on  business  unless  he  is  a 
principal,  but  I  do  not  see  that  that  is  neces- 
sary. In  ordinary  language  a  man  is  said  to 
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•carry  on  business  whether  he  be  a  principal  or 
not.  If  I  had  to  decide  whether  this  man's 
employment  was  more  properly  described  as  a 
business  or  an  '  occupation,'  I  might  think 
that  the  latter  would  be  the  more  appropriate 
term.  But  '  business  '  is  the  larger  term,  and 
I  think  it  includes  his  employment."  And 
Lush,  L.  J.,  said:  "  It  cannot,  I  think,  be  in- 
tended that  the  words  'carries  on  business  ' 
should  be  confined  to  persons  carrying  on 
business  on  their  own  account  as  principals. 
That  would  leave  out  a  large  number  of  per- 
sons who  are  engaged  in  business  in  the  city  of 
London.  I  think  that  a  man  carries  on  business 
at  the  place  where  he  is  to  be  found  during  the 
business  hours  of  the  day.  "  Ex  p.  Breull. 
16  Ch.  Div.  484.  But  it  has  been  held  that  a 
clerk  employed  by  a  solicitor  at  offices  in  Lon- 
don did  not  carry  on  business  there.  Lewis 
v.  Graham,  20  Q.  B.  Div.  780,  22  Q.  B.  Div.  1, 
following  Buckleys.  Hann,  5  Exch.  43;  Sang- 
ster  v.  Kay,  5  Exch.  386;  and  distinguishing 
Exp.  Breull,  16  Ch.  Div.  484. 

And  in  Ex  p.  Smith,  15  New  Bruns.  147,  it 
was  held  that  a  clerk  in  the  Provincial  Secre- 
tary's office  in  Fredericton,  who  resided  outside 
the  city,  was  not  a  person  carrying  on  busi- 
ness, within  the  meaning  of  26  Vict.,  c.  35, 
§  20,  so  as  to  make  him  an  inhabitant  of  the  city 
for  the  purpose  of  taxation.  The  court  said: 
"  If  a  public  department,  such  as  that  of  the 
secretary  of  the  province,  can  be  considered 
carrying  on  business  within  the  legitimate 
meaning  of  that  expression  in  the  act  (which 
we  more  than  doubt,  and  which  the  case  of 
Hathaway  v.  Cummings  [Trin.  T.  1864]  seems 
to  repudiate),  surely  the  business  of  that  depart- 
ment is  not  carried  on  by  the  clerks  any  more 
than  by  the  messengers.  All  the  employees 
in  the  department  do  as  they  are  directed  by 
the  head  —  the  secretary.  He  it  is  who  carries 
on  (if  that  is  a  correct  expression),  who  man- 
ages, directs,  and  is  responsible  for,  the  busi- 
ness of  the  department  and  the  manner  in 
which  it  is  transacted,  and  to  whom  the  em- 
ployees are  all  subordinate.  So,  with  respect 
to  private  concerns  of  a  mercantile  or  manu- 
facturing character,  can  it  be  said  that  each 
and  every  of  the  clerks,  servants,  or  labor- 
ers carry  on  the  business  of  any  mercan- 
tile or  manufacturing  establishment  in  which 
they  are  employed?  Surely  the  proprietors, 
the  employers,  carry  on  the  business  of  the 
establishments  which  belong  to  themselves. 
The  business  is  transacted,  the  work  is  done 
at  their  instigation,  by  their  capital,  for  their 
benefit,  and  at  their  risk  —  it  is  true,  neces- 
sarily, by  the  instrumentality  of  employees,  or 
by  machinery  supplied  by  them.  So,  in  a 
snipping  business,  do  not  the  owners  of  the 
ships  carry  on  the  business?  not  the  lumpers 
who  load,  or  sailors  who  navigate  them,  though 
without  their  services  the  business  could  not 
he  carried  on.  This  view  will  be  strongly  con- 
firmed by  reading  section  20,  in  connection  with 
and  by  the  light  of  section  24,  which  shows  that 
the  term  'carrying  on  business  in  the  city'  re- 
fers to  the  principal  who  owns  the  business, 
and  who  is  entitled  to  and  receives  the  proceeds 
and  profits  thereof. "  Theweightof  authority  is 
thus  decidedly  to  the  effect  that  a  clerk  cannot 
be  said  to  carry  on  a  business. 

Same  —  Married  Women.  —  The  renting  of  a 


few  rooms  by  a  married  woman  in  the  house 
in  which  she  lived  with  her  husband  is  not 
"carrying  on  business  "  within  the  meaning 
of  the  statute  making  her  liable  for  debts  in- 
curred on  account  of  such  business.  The 
court  said:  "  What  is  meant  by  the  expression 
is,  that  the  married  woman  must  be  pursuing 
a  business  as  an  employment,  to  the  carrying 
on  of  which  she  devotes  a  considerable  portion 
of  her  time  and  skill  and  means  —  a  business 
that  is  continuing  in  its  nature  and  embraces 
many  transactions."  Holmes  v.  Holmes,  40 
Conn.  117.  See  also  the  title  Separate  Prop- 
erty of  Married  Women.   And  see  Business. 

ante,  p.  71. 

Same  —  Theatre.  —  A  person  who,  being  the 
owner  of  a  two-story  building,  offers  for  rent, 
for  use  as  a  theatre,  a  room  or  hall  in  the  upper 
story,  containing  a  small  stage  and  dressing- 
room,  which  might  be  used  for  small  dramatic 
exhibitions,  but  who  has  never  used  it  as  a 
theatre,  cannot  be  convicted  of  engaging  in  or 
carrying  on  the  business  of  keeping  a  theatre 
under  the  provisions  of  a  revenue  law.  Gill- 
man  v.  State,  55  Ala.  248. 

Mechanic's  Lien.  —  A  teamster  in  hauling 
quartz  to  a  mill  performs  labor  for  carrying 
on  the  mill,  and  is  entitled  to  a  lien  against  it. 
Gould  v.  Wise,  18  Nev.  253.  See  generally 
the  title  Mechanics'  Liens. 

Carrying  Out  a  contract  is  more  than  the  sign- 
ing and  delivery.  Assent  to  a  proposition 
creates  but  does  not  carry  out  a  contract. 
Carrying  out  comes  after  the  execution  of  the 
contract;  it  is  performance.  Cartmel  v.  New- 
ton, 79  Ind.  5. 

Carrying  to  Sell.  —  Where  a  servant  of  a 
licensed  tea-dealer  was  sent  by  his  master 
round  the  neighborhood  to  ask  for  orders  for 
tea,  and  was  subsequently  sent  by  his  master 
to  deliver  small  parcels  of  tea  in  pursuance  of 
those  orders,  this  was  held  not  to  be  a  carry- 
ing to  sell,  within  the  meaning  of  the  Hawk- 
ers and  Peddlers'  Act,  50  Geo.  III.,  c.  51,  so  as 
to  subject  the  servant  to  a  penalty  for  trading 
as  a  hawker  without  a  license.  Rex  v. 
M'Knight,  10  B.  &  C.  734,  21  E.  C.  L.  158. 
See  also  the  titles  Hawkers  and  Peddlers  ; 
Occupation,  Business,  and  Privilege  Taxes. 

Carry  Off.  —  A  covenant  by  a  lessee  not  to 
carry  off  hay  is  not  broken  by  his  creditors  at- 
taching a  quantity  of  hay  on  mesne  process 
anil  carrying  it  off  against  his  consent.  The 
court  said:  "  The  words  of  the  covenant,  taken 
strictly,  will  reach  only  a  voluntary  removal 
of  hay,  etc.,  by  the  defendants."  Smith  v. 
Putnam,  3  Pick.  (Mass.)  222,  4  Wheel.  Am.  C. 
L-  34- 

Going  For.  —  A  cart  going  for  manure  is  ex- 
empt from  toll  as  a  cart  "carrying  manure." 
Harrison  v.  James,  2  Chit.  Rep.  547,  18  E.  C. 
L.  414. 

Carries  with  It  —  Usury.  (See  also  the  title 
Usury.)  —  A  statute  provided  that  to  know- 
ingly reserve  a  rate  of  interest  greater  than 
that  allowed  bylaw  should  be  held  a  forfeiture 
of  the  entire  interest  which  a  note,  bill,  or  other 
evidence  of  debt  "carries  with  it."  In  Alves 
v.  Henderson  Nat.  Bank,  89  Ky.  126,  the  court 
said:  "  The  expression  'carries  with  it  '  means 
any  interest  that  the  note,  bill,  or  other  evi- 
dence of  debt  may  carry  by  operation  of  law; 
for  the  next  succeeding  clause,  to  wit,  '  or 
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which  has  been  agreed  to  be  paid  thereon,' 
leaves  "i>  doubt  as  to  the  meaning  of  said  ex- 
pression. In  many  states  of  the  Union,  as 
was  the  case  in  this  state  at  one  time,  there 
was,  at  the  time  of  the  passage  of  said  act  of 
Congress,  a  fixed  rate  of  interest  to  be  charged 
in  the  absence  of  contract,  and  by  contract  a 
greater  rate  of  interest  might  be  charged.  It 
seems  clear,  therefore,  that  the  expression 
'carries  with  it'  refers  to  such  interest  as  the 
note,  etc.,  may  carry,  without  reference  to  any 
agreement,  and  that  the  succeeding  clause  re- 
fers to  such  conventional  legal  rate  of  interest 
as  the  parties  may  have  agreed  on;  both  of 
which  shall  be  forfeited  if  any  usurious  interest 
has  been  taken,  received,  reserved,  or  charged." 

Carrying  Stock.  (See  also  the  title  Stock 
Brokers.)  —  An  order  to  a  broker  to  buy 
stock  on  sixty  days  buyer's  option  was  held 
not  to  authorize  the  broker  to  buy  the  stock 
himself  and  hold  it  on  his  customer's  account 
for  sixty  days.  The  court  said:  "  If  the 
course  pursued  by  the  plaintiff  amounted  to  a 
purchase  and  carrying  of  the  stock,  then  it 
was  an  unauthorized  proceeding;  one  which 
the  order  given  to  the  plaintiff  did  not  warrant 
him  in  pursuing."  Pickering  v.  Demerritt, 
ioo  Mass.  421. 

For  construction  of  contracts  to  carry  stock, 
see  Price  v.  Gover,  40  Md.  102;  Saltus  v. 
Genin,  3  Bosw.  (N.  Y.)  250. 

Carry  a  Promissory  Note.  —  A  letter  from  the 
payee  and  indorser  of  a  promissory  note  ad- 
dressed to  the  maker  thereof,  written  upon  the 
eve  of  maturity  of  the  note,  agreeing  to  carry 
the  maker  if  he  "must  have  it  "  and  if  he  "will 
make  the  time  as  short  as  possible,  say  thirty  or 
forty  days,"  is  no  authority  to  the  maker,  ex- 
press or  implied,  to  draw  upon  the  payee  and 
indorser  for  money  with  which  to  pay  off  the 
note,  either  in  favor  of  the  bank  to  which  the 


note  had  been  sent  by  another  bank  for  collec- 
tion, or  in  favor  of  the  world  at  large.  The 
court  said:  "  In  what  manner  the  carrying; 
was  to  be  accomplished  is  not  specified.  To> 
construe  the  letter  as  authorizing  the  drawing 
of  a  sight  draft  upon  the  defendant  in  favor  of 
the  plaintiff  would  be  altogether  conjectural.. 
No  drawing  or  draft  is  mentioned,  and  we 
think  the  safest  construction  of  the  letter  is 
that  it  contains  neither  express  nor  implied 
authority  for  drawing  upon  the  defendant  in 
favor  either  of  the  plaintiff  or  of  the  world  at 
large."  Atlanta  Nat.  Bank  v.  Northwestern 
Fertilizing  Co.,  83  Ga.  356.  See  generally  the 
title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  469. 

Transport  —  Carry  —  Forward.  (See  also  the 
title  Connecting  Carriers.) —  In  Ogdensburg, 
etc.,  R.  Co.  v.  Pratt,  22  Wall.  (U.  S.)  123,  it  is 
said:  "  'Transported'  or  carried  are  equivalent 
terms  and  quite  distinct  from  the  idea  of  for- 
warding." See  also  Dunbar  v.  Port  Royal, 
etc.,  R.  Co.,  36  S.  Car.  no. 

Carried  into  Any  Port  in  England.  —  A  statute 
conferred  jurisdiction  upon  admiralty  over  any 
claim  by  the  owner  of  any  goods  carried  into 
any  port  of  England.  It  was  held,  under  this 
statute,  that  where  the  parties  contemplated 
that  the  goods  would,  or  at  least  might,  be 
carried  into  and  delivered  in  an  English  port,- 
and  the  master,  in  fact,  put  into  an  English 
port,  admiralty  had  jurisdiction,  although  the 
goods  were  not  discharged.  The  court  dis- 
tinguished "carried  into"  from  "imported." 
Dapueto  v.  Wyllie,  L.  R.  5  P.  C.  492.  Under 
the  same  statute  it  was  held  that  where  the- 
ship  put  into  an  English  port,  in  consequence 
of  an  accident,  admiralty  took  jurisdiction. 
The  Behia,  Bro.  &  Lush.  61.  See  also  The 
Patria,  L.  R.  3  Adm.  &  Eccl.  459;  Duncan  v. 
Koster,  L.  R.  4  P.  C.  172. 
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CROSS-REFERENCES. 

Fcr matters  of  Procedure,  seethe  title  CARRYING  WEAPONS,  in  the  Encyclo- 
pedia of  Pleading  and  Practice,  vol.  3,  p.  874. 

For  other  matters  of  Substantive  Law  and  Evidence,  connected  with  this  subject, 
see  the  following  titles  in  this  work:  ASSAULT  AND  BATTERY,  vol.  2, 
p.  952;  BREACH  OF  THE  PEACE,  vol.  4,  p.  902;  CRIMINAL  LAW; 
WEAPONS. 


1.  The  Offense  —  1.  At  Common  Law.  —  Under  the  common  law  the  offense 
of  carrying  concealed  weapons  did  not  exist.  A  somewhat  similar  offense, 
the  offense  of  going  armed  with  unusual  or  dangerous  weapons,  to  the  terror 
of  the  people,  has  always  been  indictable,  however,  at  common  law.1 

2.  By  Statute.  —  The  legislatures  of  nearly  all  of  the  states  have  enacted 
statutes  making  it  an  indictable  offense  to  carry  concealed  about  the  person 
deadly  or  dangerous  weapons.  The  statutes  upon  the  subject  are  similar  in 
all  essential  particulars,  differing  mainly  as  to  the  persons  exempted  from  their 
operation,  or  as  to  the  manner  of  carrying  the  weapon,  some  making  it  an 
offense  to  carry  the  weapon  at  all,  either  concealed  or  not ;  others  prohibiting 
the  carrying  of  concealed  weapons  only.2 


1.  Going  Armed  with   Unusual  or  Dangerous 

Weapons.  —  The  offense  of  riding  or  going 
armed  with  unusual  and  dangerous  weapons, 
to  the  terror  of  the  people,  is  an  offense  at 
common  law,  and  is  indictable.  A  man  may 
carry  a  gun  for  any  lawful  purpose  of  busi- 
ness or  amusement,  but  he  cannot  go  about 
with  that  or  any  other  dangerous  weapon 
to  terrify  and  alarm,  and  in  such  manner  as 
naturally  will  terrify  and  alarm  a  peaceful 
people.  It  is  the  wicked  purpose  and  the  mis- 
chievous result  which  essentially  constitute 
the  crime.  State  v.  Huntly,  3  Ired.  L.  (N. 
Car.)  418,  40  Am.  Dec.  416;  Galvin  v.  State,  6 
Coldw.  (Tenn.)  295;  Knight's  Case,  3  Mod.  117. 


Where  the  carrying  of  arms  in  an  open  man- 
ner is  not  prohibited,  and  such  privilege  is 
abused,  the  party  abusing  it  will  be  liable  to 
an  action  at  common  law.  State  v.  Roten, 
86  N.  Car.  701. 

2.  See  statutory  enactments  upon  this  sub- 
ject in  the  various  states. 

Carrying  Weapons  at  Polling  Places.  —  Article 
169  of  the  Texas  Penal  Code  of  1895  prohibits 
the  carrying  of  dangerous  weapons  on  election 
day  within  one-half  mile  of  the  polling  place. 
Article  340  of  the  code  prohibits  the  carrying 
of  arms  in  public  assemblies,  and  where  any 
portion  of  the  people  are  collected  to  vote  at 
any  election.  The  punishment  under  this. 
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H  Constitutionality  of  Statutes.  —  The  statutes  prohibiting  the  carrying 

of  conce  aled  weapons  do  not  conflict  with  the  constitutional  right  of  the  people 
to  keep  and  hear  arms,  as  secured  by  the  second  amendment  to  the  Constitu- 
tion of  the  United  States,  nor  with  similar  provisions  in  the  constitutions  of 
the  several  states. 1 

The  Provision  of  the  Constitution  of  the  United  States  has  been  held  to  be  a  restric- 
tion upon  the  powers  of  the  national  government,  and  not  upon  those  of  the 
several  states,  and  to  mean  no  more  than  that  the  right  to  bear  arms  shall  not 
be  infringed  by  Congress.* 


article  is  less  severe  than  that  under  article 
169.  The  two  articles  create  separate  and  dis- 
tinct offenses,  and  if  the  offense  denned  by 
article  169  is  complete,  the  commission  of  the 
offense  defined  in  article  340  cannot  relieve  the 
party  from  the  guilt  of  the  offense  already  com- 
mitted. Burns  v.  State,  (Tex.  Crim.  App. 
1896)  38  S.  W.  Rep.  204. 

I.  Statutes  against  Carrying  Concealed  Weapons 
Constitutional  — United  Slates. —  Miller  j'.Texas, 
153  U.  S.  535. 

Alabama.  —  State  v.  Reid,  I  Ala.  612,  35 
Am.  Dec.  44;  Owen  v.  State,  31  Ala.  387. 

Arkansas. — State  v.  Buzzard,  4  Ark.  18; 
Fife  v.  State,  31  Ark.  455,  25  Am.  Rep.  556; 
Haile  v.  State,  38  Ark.  564,  42  Am.  Rep.  3. 

Georgia. — Hill  v.  State,  53  Ga.  472;  Stock- 
dale  v.  State,  32  Ga.  225;  Nunn  v.  State,  1  Ga. 
243;  Killet  v.  State,  32  Ga.  292;  Alford  v.  State, 
33  Ga.  303,  81  Am.  Dec.  209;  Washington  v. 
State,  36  Ga.  242. 

Indiana.  — State  v.  Mitchell,  3  Blackf.  (Ind.) 
229;  Walls  v.  State,  7  Blackf.  (Ind.)  572. 

Louisiana.  —  State  v.  Jumel,  13  La.  Ann. 
399;  State  v.  Smith,  n  La.  Ann.  633,  66  Am. 
Dec.  208;  State  v.  Chandler,  5  La.  Ann.  489, 
52  Am.  Dec.  599. 

Missouri.  —  State  v.  Wilforth,  74  Mo.  528, 
41  Am.  Rep.  330;  State  v.  Hopper,  21  Mo. 
App.  510;  State  v.  Shelby,  90  Mo.  302. 

North  Carolina.  —  State  v.  Speller,  86  N. 
Car.  697. 

Pennsylvania. — Wright  v.  Com.,  77  Pa.  St. 
470. 

Tennessee.  —  Andrews  v.  State,  3  Heisk. 
(Tenn.)  165,  8  Am.  Rep.  8;  Aymette  v.  State, 
2  Humph.  (Tenn.)  154;  State  v.  Wilburn,  7 
Baxt.  (Tenn.)  57,  32  Am.  Rep.  551;  Haynes 
v.  State,  5  Humph.  (Tenn.)  120. 

Texas. — Cockrum  v.  State,  24  Tex.  394; 
Lewis  v.  State,  2  Tex.  App.  26;  English  v. 
State,  35  Tex.  473,  14  Am.  Rep.  374;  Lewis  v. 
State,  7  Tex.  App.  567. 

West  Virginia.  —  State  v.  Workman,  35  W. 
Va.  367. 

See  also  Com.  v.  Murphy,  166  Mass.  171. 

Kentucky.  —  In  Kentucky,  however,  it  was 
held  at  an  early  day  that  an  act  to  prevent 
persons  from  carrying  concealed  weapons  was 
an  infringement  of  the  right  guaranteed  to  citi- 
zens by  the  state  constitution  to  bear  arms 
in  defense  of  themselves  and  the  state,  and 
was  therefore  void.  Bliss  v.  Com.,  2  Litt. 
(Ky.)  90,  13  Am.  Dec.  251.  The  provision  of 
the  constitution  was  subsequently  altered  by 
the  addition  of  the  words  "  but  the  General 
Assembly  may  pass  laws  to  prevent  persons 
from  carrying  concealed  weapons."  Const, 
of  Ky.,  art.  13,  §  25.  And  under  this  provi- 
sion such  statutes  have  since  been  enforced  in 


that  state.  Com.  v.  Howard,  3  Mete.  (Ky.) 
407;  Cutsinger  v.  Com.,  7  Bush  (Ky.)  392.  See 
also  Bailey  v.  Com.,  n  Bush  (Ky.)688. 

War  Arms.  —  As  to  the  constitutionality  of 
statutes  forbidding  the  carrying  of  war  arms, 
see  infra,  this  title,  Weapons  Included  in  Statute. 

Forfeiture  of  Weapon.  —  A  provision  in  a 
statute  for  the  forfeiture  of  a  weapon  upon  a 
conviction  of  carrying  the  same  in  violation 
of  the  statute  is  unconstitutional.  Jennings  v. 
State,  5  Tex.  App.  298;  Leatherwood  v.  State, 
6  Tex.  App.  244;  Hudeburgh  v.  State,  38 
Tex.  535. 

Municipal  Ordinances.  —  Although  a  statute 
prescribes  a  penalty  for  the  offense  of  carry- 
ing concealed  weapons,  a  municipal  ordinance 
may  provide  a  punishment  for  the  same 
offense.    Linneus  v.  Dusky,  ig  Mo.  App.  20. 

So,  where  there  is  no  general  law  on  the 
subject,  a  municipal  ordinance  prohibiting, 
with  proper  exceptions,  the  carrying  of  con- 
cealed weapons,  is  valid  under  the  California 
Constitution  art.  11,  §  11.  Ex  p.  Cheney,  90 
Cal.  617.  See  also  McGregor  v.  Lovington, 
48  111.  App.  211. 

The  city  council  of  Augusta  has  no  authority 
to  prohibit  and  make  penal  the  carrying  of  the 
concealed  weapons  mentioned  in  section  4527, 
Code  of  Georgia,  no  such  authority  being  con- 
ferred by  the  charter  or  any  statute  of  the 
state.    Collins  v.  Hall,  92  Ga.  411. 

Ordinances  Construed  in  Subordination  to  Stat- 
ute,—  A  municipal  ordinance  forbidding  the 
carrying  of  concealed  weapons  is  not  in  con- 
flict with  a  general  law  which  makes  an  excep- 
tion for  those  whose  lives  are  threatened. 
Linneus  v.  Dusky,  19  Mo.  App.  20. 

A  city  ordinance  making  the  carrying  of 
prohibited  weapons  within  the  corporate  limits 
penal,  but  omitting  to  exempt  travelers,  as 
does  the  penal  code  of  the  state,  is  not  there- 
fore void;  but  should  be  construed  in  sub- 
ordination to  the  provisions  of  the  code,  which 
exempt  travelers  and  certain  other  classes. 
Exp.  Boland,  11  Tex.  App.  159. 

Ex  Post  Facto  Laws.  —  The  Act  of  March  9, 
1888,  amending  §  2985  of  the  Mississippi  Code 
of  1880,  in  reference  to  carrying  concealed 
weapons,  is  ex  post  facto  and  void  as  to 
offenses  committed  prior  to  its  passage.  The 
act  in  question  repealed  that  part  of  the  code 
fixing  the  penalty,  and  prescribed  a  severer 
penalty,  making  in  effect  the  carrying  of  con- 
cealed weapons  prior  to  its  passage  no  longer 
punishable  under  the  laws  of  this  state.  Hod- 
nett  v.  State,  66  Miss.  26. 

2.  State  Legislatures  Not  Affected  by  Provisions 
of  United  States  Constitution.  —  The  second 
article  of  the  amendments  to  the  Constitution 
of  the  United  States,  securing  to  the  people 
>  Volume  V. 


"What  Amounts  to 


CARRYING  WEAPONS. 


Carrying. 


Merely  Police  Regulations.  —  The  provisions  of  the  state  statutes  prohibiting 
the  carrying  of  concealed  weapons  do  not  infringe  any  constitutional  right 
of  the  citizen,  but  are  merely  police  regulations  forbidding  the  carrying  of 
weapons  in  a  particular  manner  which  is  found  dangerous  to  the  safety  and 
peace  of  the  citizen.1 

III.  What  Amounts  to  a  Carrying  —  Locomotion  Not  Necessary.  —  Locomotion 
is  not  necessary  to  constitute  the  offense  of  carrying  concealed  weapons,  but 
the  possession  of  any  of  the  prohibited  weapons  concealed  about  the  person  is 
sufficient  to  bring  the  offense  within  the  provision  of  the  statute.2 

About  the  Person.  —  So,  also,  where  the  statute  prohibits  the  carrying  of 
weapons  concealed  "  about  the  person,"  it  is  sufficient  if  the  weapon  be  con- 
cealed in  such  close  proximity  to  the  person  that  it  can  be  readily  accessible 
for  use.3 


the  right  to  keep  and  bear  arms,  is  a  restric- 
tion upon  the  powers  of  the  national  govern- 
ment only,  and  not  upon  state  legislation. 
The  statutes  prohibiting  the  carrying  of  con- 
cealed, dangerous,  and  deadly  weapons  upon 
the  person,  and  the  exhibition  of  the  same, 
and  the  carrying  of  deadly  weapons  when  in- 
toxicated, is  a  reasonable  regulation  to  which 
the  citizen  must  yield,  and  is  a  valid  exercise 
■of  the  legislative  power.  State  v.  Shelby,  90 
Mo.  302;  Andrews  v.  State,  3  Heisk.  (Tenn.) 
165,  8  Am.  Rep.  8;  Miller  z'.Texas,  153  U.  S.  535. 

1.  Statutes  Are  Police  Regulations.  —  State  v. 
Jumel,  13  La.  Ann.  399. 

The  Texas  statute  relative  to  carrying  deadly 
weapons  does  not  operate  as  a  prohibition  of 
carrying  weapons,  but  as  a  regulation  of  the 
manner  of  carrying  them.  The  carrying  a 
pistol  is  not  necessarily  an  offense,  though  it 
becomes  one  when  the  weapon  is  carried  un- 
der the  circumstances  or  in  the  manner  pro- 
hibited.   Lewis  v.  State,  2  Tex.  App.  26. 

Carrying  Arms  in  Courts  of  Justice.  —  The 
Constitution  of  Georgia  of  1868,  giving  the 
general  assembly  the  right  to  "  prescribe  the 
manner  in  which  arms  may  be  borne,"  does 
not  prohibit  the  general  assembly  from  mak- 
ing it  penal  to  keep  and  bear  arms  in  the  pres- 
•ence  of  courts  of  justice.  Hill  v.  State,  53  Ga. 
472. 

2.  Possession  of  Concealed  Weapon  a  Carrying. 

—  A  person  who,  being  in  the  room  of  another 
in  which  there  are  several  persons,  has  a  pis- 
tol in  his  vest  pocket,  and  wilfully  or  know- 
ingly covers  or  keeps  it  from  sight,  violates 
the  statute.    Owen  v.  State,  31  Ala.  387. 

To  have  a  weapon  upon  the  person  is,  in 
contemplation  of  law,  to  carry  it.  State  v. 
Carter,  36  Tex.  89. 

Under  a  statute  of  this  character  the  posses- 
sion of  a  weapon  about  the  person  is  prima 
facie  evidence  of  concealment.  State  v.  Mc- 
Manus,  89  N.  Car.  555;  State  v.  Dixon,  114  N. 
Car.  850. 

Weapon  Must  be  Carried  as  Arms.  —  Not  every 
removal  of  a  weapon  from  place  to  place  con- 
stitutes a  "  carrying  "  within  the  meaning  of 
the  statute.  To  constitute  the  offense  the 
weapon  must  be  carried  as  arms.  Lemmons 
v.  State,  56  Ark.  559;  Carr  v.  State,  34  Ark. 
448,  36  Am.  Rep.  15;  State  v.  Murray,  39  Mo. 
App.  127;  State  v.  Roberts,  39  Mo.  App.  47; 
State  v.  Larkin,  24  Mo.  App.  410;  Page  v. 
State,  3  Heisk.  (Tenn.)  198.  Hut  see  further 
infra,  this  title,  Intent  of  the  Act. 
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Thus,  the  transportation  of  a  pistol  home 
from  the  place  of  purchase  by  the  party  pur- 
chasing it,  or  its  transportation  to  a  shop  for 
repairs,  or  from  the  shop  home,  whether  the 
pistol  is  loaded  or  unloaded,  is  not  unlawful, 
nor  does  the  fact  that  the  pistol  was  dis- 
charged while  being  so  transported  bring  the 
act  within  the  purview  of  the  statute.  Press- 
ler  v.  State,  19 Tex.  App.  52,  53  Am.  Rep.  383; 
Underwood  v.  State,  (Tex.  Crim.  App.  1895)  29 
S.  W.  Rep.  777. 

A  person  who  finds  a  pistol  lying  in  the  road 
may  lawfully  pick  it  up  and  carry  it  home. 
Mangun  v.  State,  15  Tex.  App.  362. 

A  charge  that  one  who  is  near  her  own  gate 
and  takes  a  pistol  that  has  been  handed  to  her, 
and  carries  it,  could  not  be  convicted,  is  prop- 
erly refused.  Lewis  v.  State,  (Tex.  Crim.  App. 
1893)  22  S.  W.  Rep.  687. 

Carrying  while  Intoxicated. —  One  who,  while 
in  a  state  of  intoxication,  has  about  his 
person  a  concealed  weapon,  is  guilty  of  but 
one  offense,  and  cannot  be  convicted  both  of 
carrying  a  deadly  weapon  when  in  a  state  of 
intoxication,  and  also  of  carrying  concealed  a 
deadly  weapon.    State  v.  Shelby,  90  Mo.  302. 

Act  Continuous  —  Two  Indictments  for  One 
Offense.  —  Carrying  a  weapon  concealed  about 
the  person  is  necessarily  an  act  continuous  in 
its  nature;  and  where  it  appeared  that  the  de- 
fendant, while  visiting  a  neighboring  planta- 
tion and  inviting  the  residents  to  a  dance,  ex- 
hibited a  pistol  at  two  houses  some  fifty  or 
sixty  yards  apart,  and  was  tried  and  con- 
victed, or  acquitted,  on  the  testimony  of  the 
persons  at  one  of  the  houses,  he  cannot  be 
again  prosecuted  on  the  testimony  of  the  per- 
sons who  saw  him  at  the  other  house.  Smith 
v.  State,  79  Ala.  257;  Etress  v.  State,  88  Ala. 
191. 

The  act  of  carrying  a  pistol  being  continu- 
ous in  its  nature,  the  prosecution  cannot  be 
put  to  an  election  as  to  time  and  place,  or  pre- 
cluded, by  the  fact  that  it  was  proved  that  the 
defendant,  when  alighting  from  his  buggy,  took 
his  pistol  in  his  hand  and  then  dropped  it  into 
his  pocket,  from  showing  that  before  that  time 
he  had  been  carrying  the  pistol  concealed 
about  his  person.    Ladd  v.  State,  92  Ala.  58. 

It  is  admissible  to  show  that  a  few  minutes 
before  the  act  complained  of,  the  defendant 
had  a  pistol  in  his  pocket.  Dean  v.  State,  98 
Ala.  71. 

3.  What  Amounts  to  a  Carrying  about  the  Per- 
son. —  So  held  where  a  pistol  was  concealed  in 
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IV.  What  Amounts  to  a  Concealment  —  concealment  Material.  —  The  conceal- 
ment is  a  material  fact,  and  unless  proved  a  conviction  cannot  be  sustained.1 

What  Amounts  to  Concealment.  —  A  weapon  is  concealed  when  it  is  so  placed  that 
it  cannot  be  readily  seen  under  ordinary  observation  by  persons  near  enough, 
to  see  it  were  it  not  concealed.8  Even  though  visible  under  close  inspec- 
tion, yet  if  not  visible  under  ordinary  observation  it  is  concealed.3 


a  basket  on  the  defendant's  lap.  State  v.  Mc- 
Manus.  S9  N.  Car.  555.  Or  in  a  hand-basket  on 
his  arm  and  placed  on  a  seat  by  his  side  while 
riding  in  a  street-car.  Diffey  v.  State,  86  Ala. 
66;  Boles  v.  State,  86  Ga.  255;  Garrett  v. 
State,  (Tex.  Crim.  App.  1894)  25  S.  W.  Rep. 
2S5.  Or  in  a  hand-satchel  suspended  from  his 
shoulder  by  a  strap,  the  satchel  being  locked 
and  the  key  being  in  his  pocket.  Warren  v. 
State,  94  Ala.  79.  But  see  Ladd  v.  State,  92 
Ala.  58. 

A  charge  that  a  person  carried  a  pistol  about 
his  person  is  supported  by  proof  that  he  car- 
ried it  in  his  hand.  Woodward  v.  State,  5 
Tex.  App.  296;  Ramsey  v.  State,  91  Ala.  29. 
See  also  sub  voce  About,  vol.  I,  p.  196. 

Carrying  a  navy  pistol  in  a  scabbard  on  a 
saddle  while  riding  along  a  public  road  is  a 
violation  of  a  statute  prohibiting  carrying  an 
army  pistol  otherwise  than  openly  in  the 
hand.  Barton  v.  State,  7  Baxt.  (Tenn.)  105. 
But  see  Cunningham  v.  State,  76  Ala.  88. 

Carrying  in  Wagon  or  Vehicle.  —  One  who  has 
a  pistol  in  the  pocket  of  an  overcoat,  which  is 
lying  in  his  wagon  and  is  not  worn  while 
he  is  in  the  county,  is  not  guilty  of  carry- 
ing concealed  weapons.  George  v.  State, 
(Tex.  Crim.  App.  1895)  29  S.  W.  Rep.  386.  See 
also  Com.  v.  Sturgeon,  (Ky.  1896)  37  S.  W. 
Rep.  680;  Maxwell  v.  State,  38  Tex.  170. 

Under  a  statute  prohibiting  any  person  from 
carrying  weapons  "  on  or  about  his  person  or 
saddle,  or  in  his  saddle-bags,"  it  was  held 
that  it  was  not  an  offense  to  carry  a  pistol  in 
a  wagon,  and  that  lifting  the  pistol  from  the 
wagon  and  holding  it  for  a  few  seconds  was 
insufficient  to  support  a  conviction.  Cathey 
v.  State,  23  Tex.  App.  492- 

See,  to  the  like  effect,  Ladd  v.  State,  92  Ala. 
58,  where  the  court  said:  "  While  it  is  not 
necessary  to  a  conviction  that  the  pistol  was 
carried  on  the  person,  yet  it  must  have  been 
so  connected  therewith  that  the  locomotion  of 
the  body  carried  with  it  the  weapon  as  con- 
cealed. When  one's  weapon  is  in  a  vehicle  in 
which  he  is  riding,  and  not  attached  to  his  per- 
son i:t  all,  it  cannot  be  said  to  be  concealed 
about  his  person  within  the  sense  of  the  stat- 
ute.   Cunningham  v.  State,  76  Ala.  88." 

1.  Ridenour  v.  State,  65  Ind.  411;  Smith  v. 
State,  69  Ind.  140;  Burst  v.  State,  89  Ind.  134; 
State  v.  Johnson,  16  S.  Car.  187. 

2.  What  Amounts  to  Concealment.  —  In  order 
to  constitute  concealment,  the  weapon  must 
be  so  hidden  from  view  as  to  put  others  off 
their  guard.  Carr  v.  State,  34  Ark.  448,  36 
Am.  Rep.  15. 

To  constitute  the  offense  of  carrying  a  con- 
cealed weapon,  it  must  be  worn  or  carried  so 
that  persons  near  enough  to  see  it.  if  it  were 
not  concealed,  cannot  see  it  with  ordinary 
Observation.    Street  v.  State,  67  Ala.  87. 

In  Williams  v.  Com.,  (Ky.  1896)  37  S.  W. 
Rep.  680,  the  court  defined  the  word  "  con- 
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ceal  "  in  this  connection  as  meaning  "  to  hide, 
secrete,  screen,  cover,"  and  held  that  a  very 
large  pistol  stuck  in  the  belt  of  a  boy  who  wore- 
a  sack-coat  without  a  vest  was  not  concealed, 
although  it  could  not  be  seen  from  behind  the- 
wearer. 

It  is  error  to  refuse  a  continuance  to  a  pris- 
oner moving  for  a  continuance  on  the  ground: 
of  the  absence  of  a  witness  by  whom  he  ex- 
pects to  prove  that  the  handle  and  a  portion  of 
the  barrel  of  the  pistol  were  exposed  to  view. 
Barnard  v.  State,  73  Ga.  803.  But  compare 
State  v.  Bias,  37  La.  Ann.  259. 

On  a  trial  for  carrying  concealed  weapons, 
where  the  witnesses  for  the  prosecution  testify- 
that  they  had  been  working  for  hours  with  the 
defendant  and  saw  the  defendant  with  a  pistol! 
in  his  hand,  presenting  it  at  another,  but  did 
not  see  where  or  how  he  procured  it,  and  the 
defendant  himself  states  that  a  person,  whd 
had  informed  him  of  threats  made  by  the  per- 
son with  whom  he  had  the  difficulty,  had  placed' 
the  pistol  in  a  car  which  he,  the  defendant, 
was  using,  and  from  which  the  pistol  was'- 
picked  up  at  the  moment  of  the  difficulty,  it  is 
correct  to  charge  that  "  in  determining  whether 
the  defendant  got  the  pistol  from  his  person  or 
elsewhere,  the  jury  can  take  into  consideration 
his  surroundings,"  and  to  refuse  such  charge  is 
error.    Alsop  v.  State,  77  Ala.  87. 

Where  there  is  any  evidence  tending  to  show 
that  the  weapon  was  not  concealed,  it  is  error 
to  refuse  to  charge  the  jury  on  request  that 
they  must  acquit  the  defendant  unless  thejr 
are  convinced  from  all  the  evidence  that  he- 
did  carry  it  concealed  about  his  person.  Jones 
v.  State,  51  Ala.  16. 

In  a  prosecution  for  carrying  concealed 
weapons,  the  evidence  showed  that  the  defend- 
ant was  watching  a  watermelon  patch,  which 
had  been  previously  depredated,  until  her 
father  and  brother  should  return  from  a  school 
meeting  to  which  they  had  gone;  that  she  took 
a  revolver  from  the  house  with  her,  carrying 
it  in  her  hand,  in  the  box  in  which  it  had  been 
purchased;  that  while  at  the  melon  patch  she- 
heard  her  father  and  brother  coming  home  and 
some  men  following  them,  threatening  to  beat 
her  brother;  that  she  took  the  revolver  from 
the  ground  where  it  had  been  lying,  and,  carry- 
ing it  in  her  hand,  went  to  her  brother's  rescue 
and  succeeded  in  getting  him  away  from  the 
men;  that  the  revolver  was  at  no  time  con- 
cealed, unless  it  was  when  the  defendant  folded 
her  arms  at  the  scene  of  disturbance.  It  was 
held  that  the  evidence  did  not  make  a  case 
against  the  defendant  for  carrying  concealed 
weapons.    Smith  v.  State,  69  Ind.  140. 

3.  Must  Be  Open  to  Ordinary  Observation.  — 
Jones  v.  State,  51  Ala.  16;  Sutton  v.  State,  12 
Fla.  135;  State  v.  Johnson,  16  S.  Car.  187.  See- 
also  Newell  v.  State,  109  Ala.  5;  Howe  vr 
State,  no  Ala.  54. 

A  pistol  may  be  carried  concealed  in  the; 
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Need  Not  Be  on  Person.  —  The  weapon  need  not  be  concealed  upon  the  person 
>of  the  offender,  and  a  conviction  will  be  sustained  upon  proof  that  it  was 
carried  in  a  basket  or  satchel  readily  accessible  for  use.1 

Sufficiency  of  Proof — Illustrations.  —  To  justify  a  conviction  for  carrying  concealed 
weapons,  there  should  be  such  proof  as  amounts  to  that  which  is  morally  cer- 
tain,2 and  where  one  has  been  arrested,  and,  on  being  searched,  is  found  with 


hand,  but  more  concealment  is  necessary  than 
simply  holding  it  in  the  hand;  the  test  being 
whether  it  was  discernible  under  ordinary  ob- 
servation.   Ramsey  v.  State,  91  Ala.  29. 

A  weapon  is  not  concealed  when  open  to  the 
ordinary  observation,  without  inspection  or 
examination  for  that  purpose,  of  those  coming 
in  contact  with  the  person  wearing  it,  though 
it  might  be  concealed  from  persons  in  certain 
positions.  If  the  pistol  was  so  carried,  a 
charge  which  assumes  the  guilt  of  defendant 
is  error.    Smith  v.  State,  96  Ala.  66. 

The  weapon  is  not  required  to  be  so  car- 
ried that  every  part  of  it  is  in  view;  thus  a 
pistol  may  be  worn  pushed  behind  a  belt  or 
waistband  of  the  trousers  without  violating 
the  law,  since  from  the  parts  of  the  pistol  ex- 
posed to  view  any  one  can  see  at  a  glance  that 
it  is  a  pistol.  Stockdale  v.  State,  32  Ga.  225. 
But  see  State  v.  Smith,  11  La.  Ann.  633,  66  Am. 
Dec.  208,  where  it  is  held  that  a  partial  con- 
cealment of  the  weapon,  which  does  not  leave 
it  in  full  open  view,  is  a  violation  of  the  statute. 

A  pistol  partly  stuck  in  a  pocket  and  partly 
exposed  is  a  "  concealed  "  weapon  within  the 
meaning  of  the  statute.  State  v.  Bias,  37  La. 
Ann.  259. 

But  a  pistol  carried  in  the  belt  with  the 
greatest  part  exposed  is  carried  openly  under 
such  statute.  Stockdale  v.  State,  32  Ga.  225; 
Killet  v.  State,  32  Ga.  292.  Compare  Sutton  v. 
State,  12  Fla.  135. 

Question  for  Jury.  —  Questions  as  to  whether 
the  pistol  was  actually  concealed  are  for  the 
determination  of  the  jury.  State  v.  Lilly,  116 
N.  Car.  1049. 

See  also  Howe  v.  State,  no  Ala.  54. 

Opinion  of  Witnesses.  —  Evidence  by  a  wit- 
ness that  the  pistol  "  could  not  be  seen  by 
ordinary  observation,"  being  the  mere  opinion 
of  the  witness,  is  not  competent;  the  facts 
should  be  put  before  the  jury,  and  the  in- 
ference drawn  by  the  jury.  Nichols  v.  State, 
100  Ala.  23. 

Possession  Prima  Facie  Evidence  of  Concealment. 
—  The  possession  of  a  weapon  is  prima  facie 
evidence  of  its  concealment,  but  such  evidence 
may  be  rebutted  by  proof.  The  burden  of 
proof  is,  however,  upon  the  defendant.  State 
v.  Rotcn,  86  N.  Car.  701;  State  v.  Gilbert,  87 
N.  Car.  527,  42  Am.  Rep.  518;  State  v.  Mc- 
Manus,  89  N.  Car.  555;  State  v.  Woodfin,  87 
N.  Car.  526. 

On  trial  of  an  indictment  for  carrying  a  weap- 
on concealed,  it  was  shown  that  the  defend- 
ant had  two  pistols  buckled  around  him  with- 
out scabbards  and  naked  on  a  belt,  on  the  out- 
side of  his  clothing,  and  it  was  held  that  the 
presumption  of  concealment  raised  by  the  stat- 
ute was  rebutted,  and  the  defendant  not 
guilty.    State  v.  Roten,  86  N.  Car.  701. 

Length  of  Concealment.  —  The  length  of  time 
the  weapon  is  concealed  is  not  material,  the 
offense  being  complete  if  the  weapon  is  con- 


cealed contrary  to  law,  even  for  a  moment. 
Morton  v.  State,  46  Ga.  292;  Brinson  v.  State, 
75  Ga.  882. 

1.  Where  the  Weapon  is  Not  Concealed  on  the 
Person.  —  Diffey  v.  State,  86  Ala.  66;  Warren 
v.  State,  94  Ala.  79;  Boles  v.  State,  86  Ga.  255; 
State  v.  McManus,  89  N.  Car.  555.  Or  on 
a  wagon  seat  near  defendant.  Garrett  v. 
State,  (Tex.  Crim.  App.  1S94)  25  S.  W.  Rep. 
285. 

But  evidence  that  the  defendant  had  a  pistol 
concealed  under  a  rug  in  the  bottom  of  the 
buggy  in  which  he  was  riding  is  not  sufficient 
to  convict  him  of  carrying  a  pistol  concealed 
about  his  person.  Ladd  v.  State,  92  Ala.  58. 
Or  in  saddle-bags  while  riding  along  a  public 
road.  Cunningham  v.  State,  76  Ala.  88.  Or  in 
the  pocket  of  an  overcoat  which  was  not  worn. 
George  v.  State,  (Tex.  Crim.  App.)  1895  29  S. 
W.  Rep.  386. 

Carrying  a  navy  pistol  in  a  scabbard  on  a 
saddle  while  riding  along  a  public  road  is  a 
violation  of  a  statute  prohibiting  carrying  an 
army  pistol  otherwise  than  openly  in  the 
hand.    Barton  v.  State,  7  Baxt.  (Tenn.)  105. 

2.  Sufficiency  of  Evidence  —  Illustrations.  — 
Smith  v.  State,  10 Tex.  App.  420.  In  this  case 
a  conviction  upon  the  following  evidence  was 
held  to  be  void:  "  I  saw  a  belt  around  the 
waist  of  defendant.  I  saw,  underneath  the 
coat  of  defendant,  what  I  took  to  be  the  handle 
of  a  pistol.  It  did  not  look  like  the  handle  of 
a  knife,  but  like  the  handle  of  a  pistol.  Would 
not  swear  that  what  I  saw  was  a  pistol." 
Smith  v.  State,  10  Tex.  App.  420. 

On  a  trial  upon  an  indictment  for  carrying 
a  deadly  weapon  one  witness  swore  that  dur- 
ing a  quarrel  between  him  and  the  defendant 
he  saw  a  pistol  about  the  person  of  the  latter. 
Another  witness  swore  that  he  saw  no  pistol; 
that  he  looked  sharp  and  must  have  seen  one 
had  the  defendant  had  it  about  his  person.  It 
was  held  that  both  witnesses  might  have  sworn 
truthfully,  but  that  the  preponderance  of  the 
evidence  was  in  favor  of  the  positive  evidence 
of  the  prosecutor.  Fitzgerald  v.  State,  12  Ga. 
213;  Haskew  v.  State,  7  Tex.  App.  107. 

Where  several  witnesses  for  the  prosecution 
testify  to  having  seen  a  pistol  on  the  defend- 
ant's person,  at  a  time  and  place  named,  the 
defendant  cannot  prove  by  other  witnesses  who 
are  intimate  with  him  and  had  ample  oppor- 
tunity of  seeing  and  knowing  whether  he  had 
or  owned  a  pistol,  that  he  did  not  have  or  own 
one,  inasmuch  as  the  want  of  knowledge  un- 
der the  circumstances  is  no  evidence  that  the 
defendant  did  not  carry  a  pistol  concealed  about 
his  person  on  the  day  named  by  the  state's 
witnesses.    Gaither  v.  State,  89  Ala.  62. 

A  charge  which  assumes,  as  a  fact,  that 
"  there  is  no  proof  as  to  whether  the  witness 
looked  to  see  whether  the  defendant  had  a 
pistol  or  not,"  when  the  witness  had  testified 
that  he  passed  within  a  few  feet  of  the  defend- 
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a  pistol  in  his  pocket,  it  is  sufficient  to  warrant  a  conviction.*  Where  the  evi- 
dence  for  the  prosecution  is  the  testimony  of  a  witness  who  did  not  see  the 
weapon,  but  only  saw  the  impression  made  by  it  under  the  defendant's  coat, 
it  should  be  left  to  the  jury  to  infer  that  the  impression  was  made  by  a 
weapon. a  So,  also,  evidence  that  the  defendant  was  in  the  habit  of  carrying  his 
pistol  openly  is  not  in  conflict  with  evidence  that  at  a  certain  time  and  place 
he  had  it  concealed.3 

V.  Intent  of  the  Act.  —  The  intent  required  to  make  one  punishable 
under  the  enactments  against  carrying  weapons  is  an  intent  to  do  the  act  pro- 
hibited by  the  statute,  viz.,  to  carry  weapons  concealed  or  in  a  prohibited 


ant,  while  lying  on  the  ground  drunk,  "  but 
did  not  examine  him,"  is  properly  refused; 
nor  could  it  be  affirmed,  as  matter  of  law,  that 
unless  the  witness,  while  passing  by,  "  looked 
to  see  whether  the  defendant  had  a  pistol  or 
not,  there  could  be  no  inference  that  the  pistol 
was  then  concealed,"  which  another  witness 
saw  in  his  hand  a  short  time  previously. 
Farley  v.  State,  72  Ala.  170. 

Where  a  witness  for  the  state  testified  that 
he  and  the  defendant,  while  riding  in  a  wagon, 
quarreled,  and  that  the  defendant  drew  the 
pistol  from  his  pocket,  and  other  witnesses  and 
the  defendant  testified  that  the  defendant  did 
not  have  the  pistol  in  his  pocket,  but  in  a  box 
in  the  wagon,  this  is  sufficient  to  warrant  a  con- 
viction.   Barnes  v.  State,  89  Ga.  316. 

Evidence  that  the  defendant  was  passed  by 
certain  parties  at  night,  and  that  shortly  after 
shots  were  fired  in  the  direction  he  had  passed, 
is  not  sufficient  to  convict  of  carrying  con- 
cealed weapons,  when  the  defendant  testifies 
that  he  did  not  fire  the  shots  and  had  no  pistol, 
and  is  corroborated  by  one  witness  who  swears 
that  he  searched  the  defendant.  Rickard  v. 
State,  (Tex.  App.  1891)  16  S.  W.  Rep.  341. 

Evidence  that  the  defendant,  on  coming  into 
a  room,  discharged  two  pistols  and  put  them  in 
his  pocket,  is  sufficient  to  sustain  a  conviction, 
though  there  is  evidence  that  he  had  no  pistol 
on  entering  the  room  and  gave  one  to  another 
person  on  leaving.    Tripp  v.  State,  95  Ga.  502. 

An  indictment  for  carrying  two  weapons  con- 
cealed is  sustained  by  proof  that  the  defendant 
carried  one,  it  not  being  necessary  to  prove 
that  both  were  carried.  Com.  v.  Howard,  3 
Mete.  (Ky.)  407. 

1.  Pistol  Found  upon  Search  after  Arrest.  — 
Evidence  that  one  who  was  being  arrested,  hav- 
ing moved  his  hand  toward  his  hip  pocket  and 
having  been  seized  and  searched,  was  found 
with  a  loaded  pistol  in  his  pocket,  is  sufficient 
to  convict  under  the  statute  against  carrying 
concealed  weapons.  Chastang  v.  State,  83 
Ala.  29.  So  with  one  who  had  been  lawfully 
arrested  and  carried  to  the  guard-house,  where, 
on  being  searched,  a  pistol  was  found  in  his 
coat-pocket.  French  v.  State,  94  Ala.  93;  Scott 
v.  State,  94  Ala.  80. 

Voluntary  Surrender  of  Pistol  after  Arrest.  — ■ 
Also,  one  may  be  convicted  of  carrying  con- 
cealed weapons,  who,  when  arrested  by  an 
officer  without  a  warrant,  voluntarily  surren- 
dered a  pistol  and  a  knife  which  he  had  con- 
cealed about  his  person.  Terry  v.  State,  90 
Ala.  635. 

2.  Seeing  Impression  of  Pistol  under  Coat.  —  On 

the  trial  of  a  person  charged  with  carrying  a 
pistol  concealed,  the  entire  evidence  for  the 


prosecution  was  the  testimony  of  a  single  wit- 
ness who  did  not  see  or  handle  the  pistol,  but 
only  saw  the  impression  made  by  it  while  car- 
ried in  the  inside  breast  pocket  of  a  close-fitting 
coat,  although  he  testified  '  that  the  impres- 
sion was  perfect  and  plainly  noticeable  to  any 
one  on  casual  observation;  that  any  one,  on 
looking  at  defendant,  could  easily  see  said  im- 
pression, and  know  that  it  was  made  by  a  pis- 
tol carried  under  the  coat,  and  that  it  was  so 
distinct  and  plain  that  he  could  tell  the  length 
of  the  pistol,  as  well  as  its  shape  and  size,  and 
even  the  shape  of  the  hammer."  The  jury 
might  infer,  on  such  testimony,  that  the  im- 
pression was  made  by  a  pistol,  but  a  general 
charge  in  favor  of  the  state  was  an  invasion 
of  their  province  and  was  erroneous.  Cotton 
v.  State,  88  Ala.  168. 

A  witness  testified  that  he  met  the  defend- 
ant in  a  public  road  and  talked  to  him  and 
"  saw  something  in  the  breast  pocket  of  his 
coat  which  he  took  to  be  a  pistol,  though  he 
could  not  swear  that  it  was,"  and  that  about 
an  hour  afterwards  the  defendant  waited  for 
him  and  got  into  his  wagon  with  him,  and  "  ex- 
hibited to  him  a  pistol  in  his  hand,  which  was 
the  first  time  witness  had  seen  it  to  know  it 
was  a  pistol."  On  such  evidence,  the  act  of 
carrying  a  pistol  concealed  about  the  person 
being  continuous  in  its  nature,  the  prosecution 
cannot  be  put  to  an  election.  Etress  v.  State. 
88  Ala.  191. 

See  also  Mayberry  v.  State,  107  Ala.  64. 
3.  Proof  of  Defendant's  Carrying  Pistol  Openly 
at  Other  Times.  —  One  accused  of  carrying  con- 
cealed weapons  cannot  show  that  he  was  in  the 
habit  of  carrying  the  weapon  openly,  and  had 
it  concealed  only  at  the  time  charged.  Wash- 
ington v.  State,  36  Ga.  242. 

But  evidence  that  prisoner  was  in  the  habit 
of  carrying  his  pistol  fully  exposed  to  view  at 
the  time  of  his  arrest  and  for  some  days  previ- 
ously, is  not  in  conflict  with  testimony  that  he 
carried  it  concealed  a  short  time  after  his 
arrest  and  while  in  custody.  Newsome  v. 
State,  61  Ga.  481. 

Where  on  the  trial  of  one  indicted  for  carry- 
ing concealed  weapons  evidence  was  given  of 
his  having  been  seen  once  before  wearing  such 
weapons  under  circumstances  which  implied 
that  such  was  his  general  practice,  he  was 
convicted,  and  the  judgment  affirmed.  Hicks 
v.  Com.,  7  Gratt.  (Va.)  597. 

There  being  evidence  that  at  a  certain  time 
and  place  the  defendant  had  a  pistol  concealed, 
it  is  not  competent  for  him  to  show  that  at 
another  place  in  the  vicinity,  and  within  ihe 
same  week,  he  had  a  pistol  which  was  not  con- 
cealed. Nichols  v.  State,  100  Ala.  23. 
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place,  as  in  a  court  of  justice  or  a  public  assembly.1  When  this  intent  exists, 
and  the  act  is  not  within  one  of  the  exceptions  created  by  the  statute,  the 
defendant  is  guilty,  and  it  is  immaterial  that  his  ulterior  purpose  or  motive  in 
carrying  the  weapon  is  innocent  or  harmless.2  But  when  there  is  an  absence 
of  such  intent,  as  when  the  weapon  is  carried  as  a  mere  article  of  merchandise, 
the  prosecution  is  not  within  the  prohibition  of  the  statute.3    In  New  York, 


1.  See  States.  Dixon,  114  N.  Car.  850,  where 
the  court,  by  Clark,  J.,  said:  "  In  trials  for 
this  offense,  it  should  be  borne  in  mind  that 
the  guilty  intent  is  the  intent  to  carry  the 
weapon  concealed,  and  does  not  depend'  upon 
the  intent  to  use  it." 

To  the  same  effect  is  State  v.  Pigford,  117 
N.  Car.  748.  In  this  case  the  defendant  was 
arrested  upon  his  own  premises,  where  he  had 
a  right  to  wear  a  pistol  concealed.  Upon 
being  searched  at  the  county  jail,  it  was  found 
that  he  had  a  pistol  concealed  upon  him,  and  it 
was  held  that,  in  the  absence  of  an  explanation 
as  to  why  he  did  not  carry  the  pistol  openly 
after  leaving  his  own  premises,  he  was  prop- 
erly convicted  of  carrying  concealed  weapons. 

In  Sanders  v.  State,  (Tex.  Crim.  App.  1892) 
20  S.  W.  Rep.  556,  the  court  said:  "  While  the 
question  of  intent  or  honesty  of  purpose  in  a 
proper  case  may  excuse  or  justify  carrying  a 
pistol,  yet  such  matters  cannot  be  simulated  for 
the  purpose  of  evading  or  violating  the  law." 

See  also  Boisean  v.  State,  (Tex.  App.  1890) 
15  S.  W.  Rep.  118;  Skeen  v.  State,  34  Tex. 
Crim.  Rep.  308. 

Although  the  statute  prohibits  the  carrying 
of  concealed  weapons,  without  regard  to  the 
intent  of  the  act,  yet  it  seems  that,  if  a  weapon 
is  carried  in  ignorance  of  its  real  character,  or 
through  restraint,  or  for  any  innocent  or  law- 
ful purpose,  the  act  is  not  criminal.  State  v. 
Williams,  70  Iowa  52. 

Intent  to  Go  Armed.  —  To  render  the  carrying 
of  a  weapon  criminal,  the  intent  with  which  it 
is  carried  must  be  that  of  going  armed  or 
being  armed,  or  wearing  it  for  the  purpose  of 
being  armed.  Page  v.  State,  3  Heisk.  (Tenn.) 
198,  note. 

To  the  same  effect,  see  State  v.  Chippey,  9 
Houst.  (Del.)  583;  State  v.  Cullen,  9  Houst. 
(Del.)  585,  note. 

See  supra,  this  title,  What  Amounts  to  a 
Carrying. 

In  Owen  v.  State,  31  Ala.  387,  it  was  said  that 
"concealed"  in  a  statute  prohibiting  the  car- 
rying of  concealed  weapons  meant  "wilfully 
or  knowingly  covered  or  kept  from  sight." 

Proof  of  Defendant's  Good  Character.  —  Intent 
is  an  essential  element  to  constitute  the  offense 
of  unlawfully  carrying  a  pistol  on  the  person, 
and,  as  in  all  cases  where  a  criminal  intent  is 
necessary  to  constitute  the  offense,  evidence  of 
the  general  character  of  the  defendant  is  ad- 
missible in  his  behalf.  Lann  v.  State,  25  Tex. 
App.  495. 

Evidence  to  Disprove  Innocence  of  Intent.  — 

Evidence  of  the  defendant's  statements  and 
actions  which  tend  to  disprove  an  innocent  car- 
rying of  weapons,  is  admissible  to  contradict 
such  a  defense  set  up  by  the  defendant.  Bris- 
coe v.  State,  32  Tex.  Crim.  Rep.  411;  Upton  v. 
State,  33  Tex.  Crim.  Rep.  231 

Opinion  as  to  Motive.  —  A  witness  who  has 
testified  as  to  the  acts  of  the  defendant  in  con- 


cealing a  pistol  upon  his  person,  cannot  be 
allowed  to  testify  as  to  the  defendant's  motive 
in  doing  so;  it  is  the  duty  of  the  jury  to  de- 
termine the  motive  from  the  facts  proved. 
Morton  v.  State,  46  Ga.  292. 

Statements  of  Defendant  as  to  Intended  Use.  — 
The  statements  of  a  defendant  of  his  intended 
use  of  a  pistol  at  the  time  he  borrowed  it  from 
the  witness,  and  a  like  statement  when  he  ex- 
hibited it  to  another  witness,  are  admissible  in 
evidence  as  a  part  of  the  res  gesta.  Wilson  v. 
State,  33  Ark.  557,  34  Am.  Rep.  52. 

Homicide  with  Weapon  Unlawfully  Carried.  — 
The  law  does  not  attach  malice  to  secretly 
carrying  deadly  weapons;  and  consequently  a 
homicide  effected  by  the  use  of  a  weapon  so 
carried  is  not  necessarily  murder,  but  its  char- 
acter should  be  left  to  the  jury.  Alford  v. 
State,  33  Ga.  303,  81  Am.  Dec.  209. 

2.  Innocent  Motive  No  Defense. —  If  a  person 
carries  a  pistol  contrary  to  the  provisions  of 
the  statute,  he  is  guilty,  and  his  motive  or  in- 
tention in  so  doing  is  immaterial.  Walls  r. 
State,  7  Blackf.  (Ind.)  572;  Ridenour  z\  State, 
65  Ind.  411. 

No  person  can  lawfully  carry  deadly 
weapons  concealed  about  his  person,  even  for 
a  harmless  purpose,  unless  he  comes  within 
one  of  the  exceptions  contained  in  the  statute, 
and  one  who,  for  accommodation,  carries  a 
pistol  for  the  purpose  of  delivering  it  to  the 
purchaser,  is  guilty.  Cutsinger  v.  Com.,  7 
Bush  (Ky.)  392.  See  also  Goldsmith  v.  State, 
(Ga.  1896)  25  S.  E.  Rep.  624.  Compare  State  v. 
Brodnax,  91  N.  Car.  543. 

Under  the  Louisiana  statute,  to  constitute 
the  crime  of  carrying  concealed  weapons,  it  is 
sufficient  that  the  weapon  is  carried  concealed, 
and  the  intent  is  entirely  immaterial.  State 
v.  Martin,  31  La.  Ann.  849. 

In  Mississippi  the  fact  of  carrying  a  con- 
cealed weapon  is  criminal,  regardless  of  the 
intent  with  which  it  is  carried.  Strahan  v. 
State,  68  Miss.  347. 

Carrying  a  concealed  weapon  cannot  be  ex- 
cused because  it  is  done  in  self-defense.  State 
v.  Speller,  86  N.  Car.  697.  See  also  infra,  this 
title,  Persons  Exempted  from  Statute — Persons 
Threatened  with  Bodily  Harm.  Or  for  hunt- 
ing. State  v.  Woodfin,  87  N.  Car.  526;  Titus 
v.  State,  42  Tex.  578.  Compare  Moorefield  v. 
State,  5  Lea  (Tenn.)  348.  Or  to  kill  a  beef. 
Reynolds  v.  State,  1  Tex.  App.  616.  Or  for 
the  purpose  of  selling  it.  State  v.  Dixon,  114 
N.  Car.  850,  overruling  State  v.  Harrison,  93 
N.  Car.  605. 

One  who  lives  in  a  county  infested  with  law- 
less men,  and  at  some  distance  from  the 
county  seat,  is  not  justified  in  carrying  a  pis- 
tol.   O'Neal  v.  State,  32  Tex.  Crim.  Rep.  42. 

See  infra,  this  title,  Persons  Exempted  from 
Statute — Persons  Threatened  with  Bodily  Harm, 

3.  No  Intent  of  Violating  Law  —  Illustrations 
—  Carrying  as  Merchandise.  —  Thus,  a  merchant 
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by  statute,  the  intent  to  use  against  another  the  arms  carried  is  made  an  essen- 
tial ingredient.1 

VI.  Weapons  Included  in  Statute  —  Deadly  or  Dangerous  weapons.  —  The  stat- 
utes of  souk-  of  the  states  specify  the  weapons  prohibited,  while  others  prohibit 
the  carrying  of  "deadly  "  or  "dangerous"  weapons  concealed,  not  restricting 
them  in  all  cases  to  such  weapons  as  are  designed  for  offense  or  defense,  but 
including  any  deadly  weapon,  by  which  a  person  may  be  wounded  or  stabbed, 
so  that  a  chisel  has  been  held  to  be  included  in  the  terms  of  a  statute  forbid- 
ding the  carrying  of  deadly  weapons  concealed.* 


who  carries  concealed  from  one  shop  to  an- 
other a  pistol  which  he  has  brought  as  a  sam- 
ple in  order  to  have  it  packed  with  other  goods 
for  shipment  to  his  place  of  business  in  the 
•country,  is  not  punishable.  State  v.  Gilbert, 
87  N.  Car.  527,  42  Am.  Rep.  518. 

Nor  can  one  be  punished  where  it  appears 
that  he  had  a  pistol  in  his  pocket  for  the  pur- 
pose of  delivering  it  to  the  owner  who  had 
sent  him  for  it.  State  v.  Brodnax,  91  N.  Car. 
543.  This  case  can  be  supported  only  on  the 
ground  that  the  party  was  not  intending  to 
carry  a  weapon  at  all,  but  was  simply  convey- 
ing a  piece  of  merchandise.  State  v.  Dixon, 
114  N.  Car.  850.  Compare  Goldsmith  v.  State, 
(Ga.  1896)  25  S.  E.  Rep.  624. 

In  Waddell  v.  State,  37  Tex.  354,  it  was  held 
that  one  who,  after  purchasing  a  pistol,  car- 
ried it  to  another  shop  in  order  to  obtain  am- 
munition for  it,  and  thence  carried  it  to  his 
home,  fifteen  miles  distant,  was  not  guilty  of 
a  violation  of  the  statute  against  carrying  con- 
cealed weapons.  In  this  case  the  court  said : 
■"  There  can  be  no  violation  of  a  law  without 
an  intention  to  violate  it,  and  the  defendant  is 
not  shown  to  have  entertained  any  such  inten- 
tion."   See  also  Christian  v.  State,  37  Tex.  475. 

One  who  is  carrying  back  to  his  shop  a  pis- 
tol which  he  had  sold  conditionally,  upon  the 
failure  of  the  purchaser  to  comply  with  the 
conditions  of  the  sale,  is  not  guilty  of  carrying 
concealed  weapons  under  the  statute.  Lin- 
ticum  v.  State,  (Tex.  App.  1891)  17  S.  W.  Rep. 
930. 

Where  the  defendant  was  indicted  for  car- 
rying a  concealed  weapon,  and  the  proof 
showed  that  the  weapon  carried  was  a  new 
and  unloaded  pistol,  it  was  held  that  the  de- 
fendant's guilt  was  dependent  upon  the  char- 
acter of  the  weapon  and  the  intent  with  which 
it  was  carried,  and  if  it  was  proved  that  the 
defendant  was  carrying  the  pistol  as  mere 
merchandise  from  the  shop  where  he  had  pur- 
chased it  to  his  home,  he  was  entitled  to  an 
acquittal.    State  v.  Larkin,  24  Mo.  App.  410. 

See  also  State  v.  Roberts,  39  Mo.  App.  47; 
State  v.  Murray,  39  Mo.  App.  127;  and  supra, 
this  title.  What  Amounts  to  a  Carrying. 

Carrying  to  Produce  at  Trial.  —  Where  the  de- 
fendant, in  a  criminal  prosecution  in  which  he 
was  charged  with  using  a  pistol,  has  the 
weapon  in  his  possession,  and  takes  it  into  the 
•court  room,  believing  that  he  will  be  required 
to  produce  it  in  evidence,  and  for  no  other  pur- 
pose, he  is  not  guilty  of  violating  the  statute. 
State  v.  Pollock,  49  Mo.  App.  445. 

Carrying  in  Bear  Chase.  —  When  a  person  bor- 
rows a  pistol  for  the  purpose  of  joining  in  a 
chase  for  a  bear,  returning  the  pistol  soon 
after  the  return  from  the  chase,  he  is  not 


guilty  of  going  armed  in  the  sense  of  the  law. 
Moorefield  v.  State,  5  Lea  (Tenn.)  348. 

Borrowing  to  Shoot  at  Passing  Game.  —  Taking 
a  pistol  from  another,  keeping  it  for  a  moment, 
shooting  at  a  rabbit  therewith,  and  handing  it 
back  to  the  owner,  is  not  a  violation  of  the 
statute.    Sanderson  v.  State,  23  Tex.  App.  520. 

Carrying  after  Ineffectual  Appointment  as 
Officer. —  Upon  the  ground  that  it  is  not  the 
object  of  the  statute  to  punish  carrying 
weapons  under  circumstances  which  clearly 
show  that  there  was  no  intention  to  violate 
the  law,  it  has  been  held  that  an  unauthorized 
appointment  from  the  sheriff  of  a  county  of 
the  defendant  as  a  special  constable,  being  of 
a  nature  calculated  to  lead  the  defendant  to 
believe  that  he  had  the  right  to  carry  weapons, 
is  admissible  in  evidence  as  tending  to  prove 
the  defendant's  innocence.  Lyle  v.  State,  21 
Tex.  App.  153. 

See  infra,  this  title,  Persons  Exempted  from 
Statute—  Officers  of  the  Law. 

Momentary  Handling  through  Idle  Curiosity.  — 
A  momentary  picking  up  and  handling  a  pis- 
tol in  idle  curiosity  is  not  a  violation  of  the 
statute  against  having  or  carrying  a  pistol  in 
an  assembly  or  social  gathering.  Brooks  v. 
State,  15  Tex.  App.  88. 

Carrying  between  Residence  and  Place  of  Busi- 
ness.—  Carrying  a  pistol  from  the  defendant's 
residence  to  his  place  of  business  for  the  pur- 
pose of  cleaning  it,  is  not  a  violation  of  the 
statute.  Boissean  v.  State,  (Tex.  App.  1890) 
15  S.  W.  Rep.  118. 

See  infra,  this  title.  Persons  Exempted  from 
Statute  —  Persons  on  Their  Own  Premises. 

Under  the  Texas  statute,  a  person  has  a 
right  to  carry  a  pistol  at  his  home,  or  at  his 
place  of  business,  but  he  has  no  right  to  carry 
it  habitually  between  his  place  of  business  and 
his  home.  Chambers  v.  State,  34  Tex.  Crim. 
Rep.  293;  Skeen  v.  State,  (Tex.  Crim.  App. 
1895)  30  S.  W.  Rep.  218. 

1.  New  York.  —  By  statute  in  New  York  the 
intent  to  use  against  another  the  interdicted 
weapons  carried,  concealed,  or  possessed,  is 
made  a  material  element  in  the  crime.  New 
York  Pen.  Code,  §  410. 

But  the  possession  of  concealed  weapons  is 
declared  to  be  presumptive  evidence  of  such 
intent.    New  York  Pen.  Code,  §  411. 

Under  this  statute,  it  is  the  duty  of  the  jury 
to  decide  upon  all  the  evidence  whether  the 
defendant  has  met  and  rebutted  the  presump- 
tion of  intent  created  by  the  statute.  People 
v.  Izzo,  (Supreme  Ct.)  14  N.  Y.  Supp.  906. 

2.  Deadly  Weapons.  —  The  words  "deadly 
weapons,"  as  used  in  the  Kentucky  statute, 
are  not  restricted  to  such  weapons  or  instru- 
ments as  are  made  or  designed  for  offensive  or 
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Statutes  Enumerating  Weapons.  —  In  most  statutes,  however,  such  weapons  as 
pistols,  dirks,  butcher  or  bowie  knives,  stilettos,  daggers,  a  sword  or  spear  in  a 
cane,  brass  or  metal  knuckles,  razors,  slungshots,  and  similar  weapons,  are 
specified.1 

Condition  of  Weapon.  —  It  has  been  held  that  the  weapon  need  not  be  in  perfect 
order  and  ready  for  use,a  nor  need  a  pistol  be  loaded.3 


defensive  purposes,  or  for  the  destruction  of 
life  or  the  infliction  of  injury,  but  they  include 
any  deadly  weapon  by  which  a  person  may  be 
wounded  by  cutting  or  stabbing,  as  a  chisel. 
Com.  v.  Branham,  8  Bush  (Ky.)  387. 

But  see  State  v.  Nelson,  38  La.  Ann.  942,  58 
Am.  Rep.  202,  where  it  is  held  that  a  razor  is 
not  a  "  dangerous  weapon  "  under  La.  Rev. 
St.,  §  832.  See  contra,  Truax  v.  Com.,  14  Ky. 
L.  Rep.  299. 

Dangerous  Weapons.  —  The  question  whether 
the  offense  of  carrying  concealed  a  dangerous 
weapon  is  proved  depends  upon  the  character 
of  the  weapon  and  the  intent  with  which  it  is 
carried,  and  these  are  ordinarily  questions  of 
fact.  State  v.  Larkin,  24  Mo.  App.  410.  But 
see  State  v.  Hall,  20  Mo.  App.  397. 

On  motion  to  quash  or  in  arrest  of  judg- 
ment, the  court  must  decide  whether  the 
instrument  named  in  the  indictment  as  a 
*'  dangerous  weapon  "  is  one  within  the  mean- 
ing of  the  statute.  State  v.  Nelson,  38  La. 
Ann.  942,  58  Am.  Rep.  202. 

1.  Statutes  Enumerating  Dangerous  or  Deadly 
Weapons.  —  The  provision  of  a  statute  which 
makes  it  an  offense  to  carry  concealed  knives 
which  in  form,  shape,  or  size  resemble  bowie- 
knives,  is  not  void  on  the  ground  that  it  is  too 
indefinite  to  be  safely  executed.  Haynes  v. 
State,  5  Humph.  (Tenn.)  120;  Sears  v.  State, 
33  Ala.  347. 

A  statute  making  it  indictable  for  one  to 
carry  concealed  about  his  person  any  "  pistol, 
bowie-knife,  razor,  or  other  deadly  weapon  of 
like  kind,"  embraces  a  butcher's  knife.  The 
words  "  other  deadly  weapons  of  like  kind  " 
imply  simply  similarity  in  the  deadly  character 
of  weapons,  such  as  can  be  conveniently  con- 
cealed about  one's  person,  to  be  used  as  a 
weapon  of  offense  and  defense.  State  v,  Er- 
win,  91  N.  Car.  545.  See  State  v.  Hall,  20 
Mo.  App.  397,  where  a  pair  of  "  brass 
knucks  "  was  considered  to  be  a  dangerous 
weapon. 

Where  there  are  several  sections  of  a  stat- 
ute, the  first  of  which  makes  penal  the  carry- 
ing concealed  about  the  person  any  deadly  or 
dangerous  weapons,  and  the  subsequent  sec- 
tions specify  the  weapons,  each  section  creates 
a  separate  offense;  the  carrying  of  any  dan- 
gerous weapon,  whether  mentioned  in  the  sub- 
sequent subdivision  of  the  statute  or  not,  is 
the  offense  under  the  statute.  State  v.  Hall, 
20  Mo.  App.  397;  State  v.  Smith,  24  Mo.  App. 
413- 

Pocket  Pistol.  —  A  "  pocket  pistol  "  the  carry- 
ing of  which  concealed  is  prohibited  by  the 
Tennessee  statute,  is  such  a  pistol  as  a  man 
ordinarily  carries,  or  may  conveniently  carry, 
or  actually  carries,  on  his  person  in  his  pocket. 
The  name  of  the  pistol  or  the  number  of  times 
it  shoots  is  unimportant.  Porter  v.  State,  7 
Baxt.  (Tenn.)  106. 

Pocket  Knife.  —  It  is  not  unlawful  to  carry  a 
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pocket  knife,  and  no  invidious  deductions  are 
to  be  drawn  from  the  fact,  unless  the  person 
had  it  in  contemplation  of  a  difficulty;  and  he 
may  legally  use  such  a  weapon  in  necessary 
self-defense  when  driven  to  it  by  the  aggres- 
siveness of  the  adversary.  Aldrige  v.  State, 
59  Miss.  251. 

Brass  Knuckles.  —  On  the  trial  of  one  for 
unlawfully  carrying  "  brass  knucks,"  it  was 
proved  that  the  knucks  were  made  of  lead.  It 
was  held  that  "  brass  knucks  "  was  used  as 
the  name  of  a  weapon,  and  it  made  no  differ- 
ence of  what  metal  it  was  made.  Bell  v. 
State,  89  Ala.  61 ;  Patterson  v.  State,  3  Lea 
(Tenn.)  575;  Harris  v.  State,  22  Tex.  App.  677; 
Louis  v.  State,  (Tex.  Crim.  App.  1896)  35  S. 
W.  Rep.  377. 

2.  Condition  of  Weapon. —  It  has  been  held 
that  a  pistol,  to  come  under  the  prohibited 
weapons,  need  not  be  one  in  perfect  order,  and 
ready  to  be  discharged  or  used  as  a  weapon. 
A  pistol,  the  tubes  of  which  were  battered  and 
the  lock  so  much  out  of  order  that  it  could  not 
be  discharged  by  the  trigger,  was  held  to 
come  under  the  statute.  Atwood  v.  State,  53 
Ala.  508.  To  like  effect  see  Redus  v.  State,  82 
Ala.  53.  And  compare  Evins  v.  State,  46  Ala. 
88  (a  pistol  of  which  the  mainspring  was 
broken,  and  which  was  so  disabled  that  it 
could  not  be  discharged  in  the  usual  way); 
Williams  v.  State,  61  Ga.  417,  34  Am.  Rep. 
102;  Crawford  v.  State,  94  Ga.  772.  See  also 
Com.  v.  Murphy,  66  Mass.  171;  Underwood  v. 
State,  (Tex.  Crim.  App.  1895)298.  W.  Rep.  777. 

Carrying  a  Pistol  Separated  into  Its  Parts.  — 
One  who  conceals  on  his  person  the  various 
parts  of  a  pistol,  incapable  of  use  while  thus 
separated,  but  capable  of  being  readily  put 
together  and  becoming  effective  as  a  pistol,  is 
guilty  of  carrying  concealed  weapons.  Hutch- 
inson v.  State.  62  Ala.  3,  34  Am.  Rep.  1. 
Compare  Cook  v.  State,  11  Tex.  App.  19, 
where  it  was  held  that  all  the  essential  parts 
must  be  in  the  possession  of  the  party  carrying 
the  pistol,  and  that  carrying  a  pistol  without 
a  cylinder  is  not  unlawful. 

3.  Unloaded  Pistol.  —  A  pistol  need  not  be 
loaded  to  come  within  the  statute.  State  v. 
Duzan,  6  Blackf.  (Ind.)  31;  Ridenour  v.  State, 
65  Ind.  411;  Gamblin  v.  State,  45  Miss.  658; 
State  v.  Bollis,  (Miss.  1895)  19  So.  Rep.  99. 

In  Arkansas,  under  a  statute  rendering  it  a 
misdemeanor  to  wear  any  pistol  concealed  as 
a  weapon,  it  was  held  not  to  be  necessary  to 
prove  that  the  pistol  was  loaded.  State  v. 
Wardlaw,  43  Ark.  73. 

But  in  a  prior  case  in  the  same  state,  it  was 
held  that,  although  the  jury  might  well  pre- 
sume from  the  fact  that  pistols  were  worn  con- 
cealed that  they  were  loaded  and  worn  as 
weapons,  yet  proof  that  they  were  unloaded 
rebutted  the  presumption  that  they  were  worn 
as  weapons.  Carr  v.  State,  34  Ark.  448,  36 
Am.  Rep.  15. 
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Arms  of  War.  —  Such  weapons  as  ordinarily  constitute  "arms  of  war"  are 
sometimes  expressly  excepted  from  the  operation  of  penal  statutes,  and  the 
right  to  carry  them  has  been  held  to  be  guaranteed  by  the  constitutional  pro- 
vision that  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  abridged.1 

VII.  Persons  Exempted  from  Statute— 1.  Officers  of  the  Law.  —  Officers 
of  the  law,  such  as  policemen,  sheriffs,  etc.,  are  usually  exempted  from  the 
operation  of  the  statute  forbidding  the  carrying  of  concealed  weapons,2  but 
they  must  be  duly  appointed  by  one  authorized  to  make  the  appointment,3 


1.  Right  to  Carry  War  Arms.  —  The  arms  re- 
ferred  t"  in  the  second  amendment  to  the  Con- 
stitution of  the  United  States  are  the  arms  of 
a  militiaman  or  a  soldier,  and  do  not  comprise 
dirks,  bowie-knives,  and  the  like,  as  regulated 
by  the  Texas  Act  of  April  12,  1871.  English  v. 
State,  35  Tex.  473,  14  Am.  Rep.  374;  Lewis 
v.  State,  7  Tex.  App.  567.  See  also  State  v. 
Duzan,  6  Blackf.  (Ind.)  31;  and  sub  voce  Arms, 
vol.  2,  p.  828. 

In  Arkansas  it  has  been  held  that  the  legis- 
lature may,  to  some  extent,  regulate  the  mode 
and  occasion  of  wearing  war  arms,  but  to  pro- 
hibit a  citizen  from  wearing  or  carrying  a 
"  war  arm,"  except  upon  his  own  premises,  or 
when  on  a  journey,  or  when  acting  as,  or  in 
aid  of,  an  officer,  is  an  unwarranted  restric- 
tion upon  his  constitutional  right  to  keep  and 
bear  arms.  Wilson  v.  State,  33  Ark.  557,  34 
Am.  Rep.  52. 

The  Arkansas  act  prohibiting  the  carrying 
of  any  pistol  whatever  refers  to  such  pistols 
as  are  easily  carried  in  the  pocket,  and  of  a 
size  to  be  concealed  about  the  person  and 
used  in  private  quarrels,  and  not  to  such  as  are 
within  the  provision  of  the  constitution.  Fife 
v.  State,  31  Ark.  455,  25  Am.  Rep.  556.  See 
also  Holland  v.  State,  33  Ark.  560. 

In  Andrews  v..  State,  3  Heisk.  (Tenn.)  165, 
8  Am.  Rep.  8,  it  was  held  that  a  statute  pro- 
viding "that  it  shall  not  be  lawful  for  any  per- 
son to  publi  cly  or  privately  carry  a  dirk,  sword, 
cane,  Spanish  stiletto,  belt  or  pocket  pistol,  or 
revolver,"  was,  in  so  far  as  it  prohibited  the 
carrying  of  a  revolver,  unconstitutional  and 
void.  But  in  the  same  state,  it  was  held  that 
an  act  prohibiting  the  carrying  of  an  army 
pistol,  except  openly  in  the  hand,  did  not  con- 
travene a  constitutional  provision  allowing 
citizens  to  "  bear  arms  for  their  common  de- 
fense." State  v.  Wilburn,  7  Baxt.  (Tenn.)  57, 
32  Am.  Rep.  551. 

And  thus  an  act  which  prohibits  any  person 
from  wearing  a  bowie-knife,  Arkansas  tooth- 
pick, or  other  knife  or  weapon,  in  form,  shape, 
or  size  resembling  a  bowie-knife  or  Arkansas 
toothpick,  is  not  in  contravention  of  the  con- 
stitutional provision.  Aymette  v.  State,  2 
Humph.  (Tenn.)  154.  See  also  Barton  v. 
State,  7  Baxt.  (Tenn.)  105. 

In  Puryear  v.  State,  44  Ga.  221,  under  a 
statute  which  punished  the  carrying  of  con- 
cealed weapons,  "  except  horsemen's  pistols," 
it  was  held  that  the  carrying  of  a  concealed 
"  army  repeater  "  was  not  a  violation  of  the 
law,  provided  that  it  was  carried  by  the  same 
class  of  persons  and  in  the  same  manner  as 
"  horsemen's  pistols  "  were  at  the  time  of  the 
enactment. 

Places  of  Public  Worship  or  Election.  —  No 

doubt  in  time  of  peace  persons  might  be  pro- 


hibited from  wearing  war  arms  to  places  of 
public  worship  or  elections,  etc.  Andrews  v. 
State,  3  Heisk.  (Tenn.)  182,  8  Am.  Rep.  8. 

2.  Officers  of  the  Law.  —  Irvine  v.  State,  18- 
Tex.  App.  51;  Summerlin  v.  State,  3  Tex. 
App.  444;  Rainey  v.  State,  8  Tex.  App.  62; 
Snell  v.  State,  4  Tex.  App.  171. 

Deputy  Sheriff.  —  One  prosecuted  for  carry- 
ing a  pistol  may  show  facts  tending  to  lead 
him  to  believe  that  he  was  justified,  as,  for  in- 
stance, his  commission  as  a  special  deputy 
sheriff  to  capture  horse  thieves.  Lyle  v. 
State,  21  Tex.  App.  153. 

Deputy  Constable.  —  One  who  is  indicted  for 
carrying  concealed  weapons  into  a  court  house 
during  the  sitting  of  the  court  may  show  that 
he  is  a  deputy  constable  authorized  to  execute 
process,  etc.,  and  it  is  error  to  reject  such 
evidence.    State  v.  Pollock,  49  Mo.  App.  445. 

A  deputy  constable  has  authority  over  his 
entire  county,  and  being  out  of  his  township 
will  not  make  him  amenable  to  punishment 
for  carrying  concealed  weapons.  State  v.  Pol- 
lock, 49  Mo.  App.  445. 

A  Marshal  of  a  Corporate  Town  who  carries  a 
pistol  in  that  capacity  into  an  assembly  of  per- 
sons is  a  "  peace  officer  "  within  the  meaning 
of  article  321  of  the  Penal  Code.  Rainey  v. 
State,  8  Tex.  App.  62. 

Statute  Excepting  Peace  Officers  —  Construction. 
—  Articles  320,  321,  of  the  Texas  Penal  Code, 
defining  the  offense  of  going  into  a  church, 
schoolroom,  etc.,  where  people  are  assembled 
for  amusement,  etc.,  having  a  pistol  about  the 
person,  except  from  the  penalty  only  peace 
officers,  and  do  not  except  the  owner  of  the 
premises  or  school  teachers.  Alexander  v. 
State,  27  Tex.  App.  533. 

3.  Officers  Must  be  Properly  Appointed.  — 
A  warrant  from  a  justice  of  the  peace,  dated 
five  months  previous  to  the  date  of  the  offense, 
deputing  one  to  make  an  arrest,  will  not  jus- 
tify the  offense,  it  being  presumed  that  the 
emergency  for  issuing  the  warrant  has  ceased. 
Snell  v.  State,  4  Tex.  App.  171.  See  also  Blair 
v.  State,  26  Tex.  App.  387. 

Private  Detective.  —  The  provisions  of  the  act 
of  1879,  making  it  lawful  for  officers  and 
policemen,  under  proper  circumstances,  to  go 
armed,  does  not  extend  to  a  private  detective, 
appointed  by  a  mayor,  under  a  city  ordinance 
clothing  him  with  power  to  ferret  out  felonies 
and  make  arrests,  if  he  had  no  warrant  or 
capias  at  the  time  he  carried  the  pistol.  Horn 
v.  State,  6  Lea  (Tenn.)  335. 

Persons  Appointed  Without  Authority.  —  A  per- 
son appointed  as  a  peace  officer  by  a  magis- 
trate who  had  no  authority  to  deputize  citizens 
to  execute  warrants  or  arrest  persons  gener- 
ally, is  not  a  properly  deputized  officer  of  the 
law,  and  cannot  carry  concealed  weapons. 
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and  at  the  time  in  the  discharge  of  their  duty.1 


O'Neal  v.  State,  32  Tex.  Crim.  Rep.  42.  See 
also  Blair  v.  State,  26  Tex.  App.  387. 

A  person  summoned  to  assist  in  making  an 
arrest  by  a  person  appointed  as  a  special  con- 
stable by  a  justice  of  the  peace,  who  has  no 
power  to  appoint  a  special  constable,  is  not 
authorized  to  carry  concealed  weapons,  even 
though  it  be  shown  that  at  the  time  he  is  in 
pursuit  of  a  dangerous  criminal.  State  v. 
Julian,  25  Mo.  App.  133.  In  this  case  the 
court  said:  "  Counsel  for  the  defendant  make 
an  undeniably  impressive  appeal  in  his  be- 
half, on  the  ground  that  his  act  was  the  off- 
spring of  meritorious  motives,  and  that  he 
was  clearly  innocent  of  any  intention  to  com- 
mit a  crime.  *  *  *  A  man  may  do  a  for- 
bidden act,  honestly  believing  that  he  is  doing 
no  wrong  from  the  fact  that  he  is  really  ignor- 
ant of  the  prohibitory  enactment.  But  this 
sort  of  innocent  intent  will  be  of  quite  as  little 
service  in  his  defense  [as  a  violation  of  law 
with  knowledge  on  moral  ground],  since  it  is 
presumed  always  that  every  man  knows  the 
law  at  least  so  as  to  avoid  its  infraction.  It  is 
only  when  the  act  done  is  not  intended  to  be 
the  act  which  the  law  in  fact  forbids,  that  in- 
nocence of  intent  will  furnish  a  sufficient 
defense." 

But  in  Blair  v.  State,  26  Tex.  App.  387,  it 
was  held  that  an  instruction  by  the  court  that 
the  accused,  though  not  a  legally  appointed 
deputy  sheriff,  should  be  acquitted,  if  it  ap- 
peared that  he  honestly  believed  that  he  was 
legally  appointed,  and  with  that  belief  carried 
the  pistol,  was  correct. 

City  Attorney.  —  A  person  who  holds  the 
office  of  city  attorney  is  not  a  civil  officer 
within  the  provision  of  the  Texas  statutes 
allowing  civil  officers  to  carry  weapons,  where 
neither  the  charter  provisions  of  the  city  nor 
the  general  statutes  of  the  state  create  or  de- 
fine the  duties  of  a  city  attorney.  And  even 
though  the  general  statutes  provide  for  the 
creation  of  such  an  office,  yet,  where  its  duties 
are  to  be  determined  by  city  ordinance,  it  is 
the  duty  of  the  defendant  to  show  the  nature 
and  character  of  his  duties.  Featherston  v. 
State,  (Tex.  Crim.  App.  1896)  34  S.  W.  Rep. 
276,  34  S.  W.  Rep.  938. 

Carrying  Weapon  After  Expiration  of  Author- 
ity.—  One  deputized  to  make  a  particular  ar- 
rest and  to  carry  a  pistol  for  the  purpose  is  not 
authorized  to  carry  the  pistol  after  the  arrest  is 
made.  O'Neal  v.  State,  32  Tex.  Crim.  Rep. 
42;  Trawick  v.  State,  (Tex.  Crim.  App.  1893) 
22  S.  W.  Rep.  593.  A  deputy  sheriff  whose 
commission  has  expired  is  not  authorized  to 
carry  concealed  weapons.  Ratigan  v.  State, 
33  Tex.  Crim.  Rep.  301. 

Carrying  Weapon  Before  Assuming  Duties  of 
Office.  —  Nor  does  the  mere  appointment  of  one 
as  a  ranger  without  any  active  entrance  upon 
the  duties  of  the  office  authorize  the  carrying 
of  a  pistol.  Ringer  v.  State,  33  Tex.  Crim. 
Rep.  180. 

Statute  —  New  Mexico. — In  New  Mexico  it  was 
provided  by  the  act  of  1887,  c.  30,  §  10,  that 
sheriffs  and  other  officers  might  carry  weapons 
in  the  legal  discharge  of  their  duties  "  when 
the  same  may  be  necessary,  but  it  shall  be  for 
the  court  or  jury  to  decide  from  the  evidence 


whether  such  carrying  of  weapons  was  neces- 
sary or  not."  And  under  this  law,  official 
character  alone  does  not  afford  an  exemption 
from  the  penalties  provided  for  carrying  con- 
cealed weapons.  Guyse  -'.  Territory,  7  N. 
Mex.  228. 

1.  Exemption  Applies  Only  While  in  Active  Dis- 
charge of  Duty.  —  The  exemption  only  applies 
in  favor  of  an  officer  while  actually  engaged 
in  executing  process,  or  searching  for  and 
arresting  criminals.  State  v.  Wisdom,  84  Mo. 
177;  State  v.  Hayne,  88  N.  Car.  625;  Miller  v. 
State,  6  Baxt.  (Tenn.)45o;  Brewer  v.  State,  6 
Baxt.  (Tenn.)  446;  Irvine  v.  State,  18  Tex. 
App.  51. 

Person  Summoned  to  Join  Posse.  —  A  person 
summoned  by  an  officer  to  attend  him  as  one 
of  the  posse  to  assist  in  the  execution  of  a 
search  warrant  cannot  be  convicted  for  carry- 
ing deadly  weapons  while  thus  employed,, 
though  he  may  in  company  with  the  officer 
and  while  under  his  orders  have  gone  in  a  di- 
rection in  which  he  was  not  required  to  go  in 
executing  the  process.  O'Connert'.  State,  40 
Tex.  27. 

Officer  Executing  Civil  Process.  —  Officers  with 
criminal  process  to  execute  may  go  armed, 
but  the  exemption  does  not  extend  to  officers 
with  mere  civil  process  to  execute.  Gayle  zi. 
State,  4  Lea  (Tenn.)  466. 

Officer  Must  Produce  Process.  —  To  give  an 
officer  the  benefit  of  the  exemptic  n  of  the 
statute  against  carrying  a  pistol,  he  must  pro- 
duce the  process  under  which  he  claims  to 
have  acted,  or  a  certified  copy  thereof,  if  in 
existence.    Beasley  v.  State,  5  Lea  (Tenn.)  705. 

Sheriff  Acting  Outside  His  County.  —  Under  the 
Texas  statute  exempting  peace  officers,  it  is 
error  to  charge  that  a  deputy  sheriff  of  one 
county  could  carry  a  pistol  into  another  in  dis- 
charge of  official  business,  but  not  in  pursuit 
of  private  business,  and  to  refuse  a  charge 
that  if  the  defendant  was  a  deputy  sheriff  of 
any  county  in  the  state  he  should  be  acquitted, 
was  error.   Clayton  7/.  State,  21  Tex.  App.  343. 

Deputy  Marshal  Armed  Outside  of  Jurisdiction. 
—  The  fact  that  a  person  is  a  deputy  marshal 
of  a  certain  town  does  not  give  him  a  license, 
under  the  Texas  statute,  to  go  armed  in  an- 
other town  where  he  has  no  authority  as  an 
officer.  Corlcy  v.  State,  (Tex.  Crim.  App. 
1896)  33  S.  W.  Rep.  975. 

Person  Accompanying  Deputy  Marshal  at  His 
Request.  —  Where  the  defendant  goes  with  a 
deputy  city  marshal  beyond  the  limits  of  the 
latter's  jurisdiction  in  order  to  assist  him  at 
his  request  in  making  an  arrest,  he  is  not 
clothed  with  authority  to  wear  a  pistol.  Munn 
v.  State,  (Tex.  Crim.  App.  1896)  33  S.  W.  Rep. 
977- 

United  States  Deputy  Marshal.  —  A  United 
States  deputy  marshal  has  a  ri^ht,  while  exe- 
cuting criminal  process  in  his  district,  to  carry 
a  concealed  weapon,  as  he  is  entitled  to  the 
privileges  of  a  peace  officer  under  section  1027 
of  the  Mississippi  Code  of  1S92.  State  v. 
Williams,  72  Miss.  992. 

United  States  Marshal  Carrying  Weapon  Outside 
of  District.  —  The   authority    of   the  United 
States  marshals  and  their  deputies  to  act  in  an 
official  capacity  is  confined  to  the  respective 
739  Volume  V. 


Persons  Exempted 


CA  RR  YING  J I  rEA  PONS. 


from  Statute. 


2.  Persons  Threatened  with  Bodily  Harm.  —  Persons  threatened  with  bodily 
harm,  or  having  good  reason  to  apprehend  an  attack,  are  frequently  justified  in 
carrying  concealed  weapons.1    It  is  not  every  idle  threat,  however,  that  will 


districts  for  which  they  have  been  appointed, 
and  their  official  character  can  be  recognized 
only  in  such  districts;  consequently,  a  deputy 
United  States  marshal  who,  while  outside  his 
district,  procures  and  carries  a  pistol  concealed 
about  him,  is  liable  to  arrest  and  punishment 
under  a  statute  prohibiting  the  carrying  of 
concealed  weapons.  Walker  v.  Lea,  47  Fed. 
Rep.  645,  reversing  In  re  Lee,  46  Fed.  Rep.  59. 

Policeman.  —  In  Tennessee  a  city  policeman 
regularly  appointed,  uniformed,  and  assigned 
to  duty  is  not  indictable  for  carrying  a  pistol 
while  actively  engaged  in  the  discharge  of  his 
duties,  although  not  at  the  time  actually 
searching  for  or  arresting  a  particular  crimi- 
nal.   State  v.  Rogers,  16  Lea  (Tenn.)  510. 

Under  the  laws  of  Texas,  a  policeman  is  en- 
titled as  a  peace  officer  to  wear  concealed 
weapons,  although  not  at  the  time  and  place 
charged,  in  the  actual  discharge  of  his  duties 
as  an  officer.    Williams  v.  State,  42  Tex.  466. 

Penitentiary  Guards.  —  Though  not  techni- 
cally a  peace  officer  or  a  policeman,  a  sergeant 
or  under-officer  in  the  penitentiary  service  is, 
while  in  charge  of  a  convict  camp  and  engaged 
in  duties  incidental  thereto,  a  "civil  officer  en- 
gaged in  the  discharge  of  official  duty,"  within 
the  meaning  of  the  code,  and  as  such  is  ex- 
pressly exempt  from  amenability  for  carrying 
a  pistol.  Carmichael  v.  State,  11  Tex.  App. 
27.  But  such  an  officer  will  not  be  exempt 
while  not  engaged  in  the  actual  discharge  of 
his  duties.    West  v.  State,  26  Tex.  App.  99. 

Tax  Collector.  —  A  tax  collector  while  en- 
gaged in  distraining  property  for  taxes,  can 
be  indicted  for  carrying  a  pistol.  Gayle  v. 
State,  4  Lea  (Tenn.)  466. 

A  Deputy  Postmaster  is  a  civil  officer  within 
article  319  of  the  Texas  Penal  Code,  and  is, 
therefore,  not  punishable  for  carrying  weapons 
while  in  the  discharge  of  his  official  duty,  but 
where  his  duties  are  confined  to  the  post  office 
building  he  is  not  entitled  to  carry  a  pistol  on 
the  public  streets.  Love  v.  State,  32  Tex. 
Crim.  Rep.  85. 

United  States  Mail  Carrier.  —  A  United  States 
mail  carrier,  while  engaged  in  his  employ- 
ment, is  not  authorized  by  reason  of  his  official 
character  to  carry  weapons  in  a  manner  pro- 
hibited by  state  laws.  Hathcote  v.  State,  55 
Ark.  181;  State  v.  Barnett,  34  W.  Va.  74. 

But  it  has  been  held  that  a  mail  carrier  is 
within  an  exception  in  a  statute  providing  that 
weapons  may  be  carried  by  "  travelers." 
Lott  v.  State,  122  Ind.  393. 

And  in  Hathcote  v.  State,  55  Ark.  181,  it  was 
held  that  where  one's  daily  business  as  a  mail 
carrier  takes  him  to  a  point  thirty  miles  from 
his  home,  it  is  a  question  for  the  jury  whether, 
in  so  doing,  he  passes  beyond  the  circle  of 
his  general  acquaintance,  and  thereby  comes 
within  the  exception  of  the  statute  that  a  per- 
son on  a  journey  may  carry  weapons,  the  ex- 
ception being  designed  as  a  protection  against 
perils  of  the  highway  to  which  strangers  are 
exposed,  and  which  are  not  supposed  to  exist 
among  one's  neighbors. 

United   States   Soldier.  —  A   soldier  of  the 


United  States  army  is  not  amenable  to  the 
statutes  of  a  state  prohibiting  the  carrying  of 
a  pistol  on  the  person,  if,  at  the  time  he  car- 
ries the  pistol,  he  is  in  the  actual  discharge  of 
his  duties  as  a  soldier.  The  rule  is  otherwise 
if,  at  the  time  he  carries  the  pistol,  he  is  not 
engaged  in  the  discharge  of  his  military 
duties.    Lann  v.  State,  25  Tex.  App.  495. 

1.  Exception  in  Favor  of  One  Who  is  Threatened 
or  Who  Apprehends  Attack  —  Alabama.  —  Under 
the  provisions  of  the  Ala.  Crim.  Code,  good  rea- 
son to  apprehend  an  attack  may  be  pleaded, 
either  in  justification  or  mitigation  of  a  prose- 
cution for  carrying  a  pistol,  bowie-knife,  or 
other  weapon  of  like  kind  or  description,  but 
will  not  be  available  as  a  defense  to  an  indict- 
ment for  carrying  concealed  brass  knuckles, 
slung  shots,  or  other  weapons  of  a  similar 
kind.  Bell  v.  State,  89  Ala.  61;  Ala.  Cr.  Code 
(1886),  §§  3775,  3776. 

This  exception  is  not  absolute,  but  lies  in 
the  discretion  of  the  jury,  who  may,  if  they 
see  fit,  disallow  it  entirely;  nor  does  the  ex- 
ception extend  to  an  officer  who  has  legal  pro- 
cess to  execute,  and  fears  he  may  be  resisted, 
it  being  necessary  that  he  must  have  good 
reason  to  apprehend  an  attack.  Reach  v. 
State,  94  Ala.  113.  See  also  Hogg  v.  State,  52 
Ala.  2;  Polk  v.  State,  62  Ala.  237. 

When  the  defendant  sets  up  this  exception 
as  a  defense,  it  is  not  permissible  for  him  to 
show  that  a  person  to  whom  he  had  spoken  of 
the  threat  advised  him  to  arm  himself.  Ber- 
ney  v.  State,  69  Ala.  233. 

Kentucky.  —  In  Kentucky  it  has  been  held 
that  where  a  person  has  reasonable  grounds 
to  believe  that  his  person  or  the  person  of 
some  member  of  his  family  will  be  in  immedi- 
ate danger  of  violence  or  crime  at  the  hands  of 
another  whenever  that  other  is  present,  then 
he  may  lawfully  carry  concealed  weapons 
whenever  and  wherever  he  has  reasonable 
ground  to  apprehend  that  he  will  encounter 
such  person  and  be  exposed  to  the  appre- 
hended danger.  Bailey  v.  Com.,  11  Bush 
(Ky.)  692. 

Mississippi.  —  The  Code  of  Mississippi  con- 
tains exceptions  in  favor  of  a  person  who  is 
threatened,  and  has  good  and  sufficient  reason 
to  apprehend  a  serious  attack  from  an  enemy, 
and  who  does  so  apprehend.  Mississippi  Code 
(1892),  §  1027. 

A  serious  attack  in  the  language  of  the 
statute  is  equivalent  to  great  bodily  harm. 
Strother  v.  State,  (Miss.  1897)  21  So.  Rep.  147. 
See  also  Earhart  v.  State,  67  Miss.  325. 

Texas.  —  Art.  318  of  the  Texas  Penal  Code, 
which  prohibits  any  person  from  carrying 
weapons  concealed  about  his  person,  saddle, 
or  in  his  saddle-bags,  is  limited  by  art.  319  of 
the  code  which  creates  an  exception  in  favor 
of  "  one  who  has  reasonable  ground  for  fear- 
ing an  unlawful  attack  upon  his  person,  and 
the  danger  is  so  imminent  and  threatening  as 
not  to  admit  of  the  arrest  of  the  party  about 
to  make  such  attack  upon  legal  process." 
Young  v.  State,  42  Tex.  462;  Short  v.  State,  25 
Tex.  App.  379;  Coleman  v.  State,  28  Tex. 
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justify  one  in  carrying  concealed  weapons.  The  threat  must  be  of  such  a  char- 
acter as  to  cause  a  reasonable  apprehension  of  an  attack.1 


App.  173;  Strickland  v.  State,  33  Tex.  Crim. 

Rep.  559-    .  , 

Under  this  statute  the  threatened  person 
cannot  justify  carrying  a  pistol  where  an  op- 
portunity has  been  had  to  have  the  party  mak- 
ing the  threats  arrested.  Phillips  v.  State, 
(Tex.  Crim.  App.  1895)  30  S.  W.  Rep.  1063; 
Stilly  v.  State,  27  Tex.  App.  445,  11  Am.  St. 
Rep.  201. 

The  statute  only  applies  in  favor  of  one  who 
apprehends  an  attack  at  the  time  when  he 
arms  himself.  Brownlee  v.  State,  (Tex. 
Crim.  App.  1895)  32  S.  W.  Rep.  1043. 

But  the  offense  created  by  art.  320  of  the 
Texas  Penal  Code,  which  prohibits  carrying 
arms  in  church  or  other  assemblies,  is  not  sub- 
ject to  a  like  exception.  Alexander  v.  State, 
27  Tex.  App.  533;  Miller  v.  State,  (Tex.  Crim. 
App.  1893)  22  S.  W.  Rep.  141. 

The  exception  under  section  319  does  not 
authorize  one  who  fears  that  his  brother,  who 
has  a  pistol,  will  become  excited  and  injure 
another  person,  to  take  the  pistol  and  carry  it 
himself.  Myatt  v.  State,  (Tex.  Crim.  App. 
1893)  24  S.  W.  Rep.  27. 

Carrying  Arms  near  Election  Polls.  —  Section 
163  of  the  Penal  Code  of  Texas,  which  pro- 
hibits any  person  from  carrying  dangerous 
weapons,  concealed  or  unconcealed,  on  any 
election  day,  within  one-half  mile  of  any  vot- 
ing place,  does  not  abridge  the  right  to  so 
carry  arms  when  the  purpose  of  the  act  is  pro- 
tection against  apparent,  present,  and  serious 
danger  to  human  life.  Barkley  v.  State,  28 
Tex.  App.  99,  distinguishing  Livingston  v. 
State,  3  Tex.  App.  74. 

West  Virginia.  —  The  statute  of  West  Vir- 
ginia prohibiting  the  carrying  of  concealed 
weapons,  provides  that  if  the  defendant  has 
proved  to  the  satisfaction  of  the  jury  that  he  is 
"a  quiet  and  peaceable  citizen,  of  good  charac- 
ter and  standing  in  the  community  in  which 
he  lives,  and  at  the  time  he  was  found  [with 
such  weapon]  he  had  good  cause  to  believe, 
and  did  believe,  that  he  was  in  danger  of 
death  or  great  bodily  harm  at  the  hands  of 
another  person,  and  that  he  was  in  good  faith 
carrying  such  weapon  for  self-defense,  and 
for  no  other  purpose,  the  jury  shall  find  him 
not  guilty." 

In  construing  this  statute,  the  court  held 
that  it  rendered  mandatory  an  acquittal  in 
favor  of  persons  who  proved  good  character, 
and  that  they  were  in  good  faith  armed  only 
for  self-defense,  but  that,  though  not  manda- 
tory as  to  persons  who  fail  to  prove  such  good 
character,  it  nevertheless  does  not  deprive 
them  of  any  right  or  guaranty  to  which  they 
may  be  entitled  under  the  constitution,  and 
that  such  deprivation  will  not  be  construc- 
tively implied.  State  v.  Workman,  35  W.  Va. 
367. 

Doctrine  where  Statute  Creates  No  Exception.  — 
Where  the  statute  which  creates  the  offense  of 
carrying  concealed  weapons  contains  no  ex- 
ception in  favor  of  one  whose  life  or  safety  is 
threatened,  the  fact  that  threats  have  been 
made  against  the  defendant  is  not  a  defense 
to  an  indictment  for  carrying  weapons  in  a 


manner  forbidden  by  law.  Carroll  v.  State,  28 
Ark.  99,  18  Am.  Rep.  538;  Lemmons  v.  State, 
56  Ark.  559;  Brown  v.  State,  72  Ga.  211;  State 
v.  Speller,  86  N.  Car.  697;  Coffee  v.  State,  4  Lea 
(Tenn.)  245;  Day  v.  State,  5  Sneed  (Tenn.)  496. 

1.  Threatened  Danger  Must  Be  Real,  Not  Im- 
aginary.—  Polk  v.  State,  62  Ala.  237;  Shorter 
v.  State,  63  Ala.  129;  Tipler  v.  State,  57  Miss. 
685;  McGuirk  v.  State,  64  Miss.  209;  State  v. 
Barnett,  34  W.  Va.  74;  State  v.  Workman,  35 
W.  Va.  367. 

Under  the  Alabama  statute,  the  defendant 
must  have  "  good  reason  "  to  apprehend  an 
attack  in  order  to  justify  carrying  a  pistol,  and 
an  instruction  to  the  effect  that  if  the  defend- 
ant had  reason  to  apprehend  an  attack,  he 
should  be  acquitted,  is  error.  Baker  v.  State, 
49  Ala.  350. 

A  mere  indefinite  threat  of  violence,  the  na- 
ture and  extent  of  which  are  not  given  in  evi- 
dence, unaccompanied  by  any  act  or  conduct 
on  the  part  of  the  party  making  such  threat 
evincing  a  design  to  do  violence  to  the  person 
threatened,  will  not  justify  the  carrying  of  a 
pistol.  State  -<.  Barnett,  34  W.  Va.  74;  State 
v.  Workman,  35  W.  Va.  367. 

Fear  of  harm  from  a  dog  will  not  justify 
carrving  a  revolver.  State  v.  Barnett,  34  W. 
Va.  '74. 

Imminence  of  Danger  Mixed  Question  of  Law 
and  Fact.  —  What  circumstances  are  sufficient 
to  show  that  the  danger  was  or  was  not  immi- 
nent, is  a  mixed  question  of  law  and  fact. 
Tipler  v.  State,  57  Miss.  685;  Young  v.  State, 
42  Tex.  462. 

Time  of  Threat.  —  It  is  not  necessary  that  the 
threat  should  have  been  uttered  at  the  time 
and  place  where  the  defendant  is  carrying  the 
pistol;  it  is  enough  that  a  threat  has  been 
made  and  stands  uncanceled  by  after  recon- 
ciliation.   Polk  v.  State,  62  Ala.  237. 

Evidence  that  the  defendant  had  been  shot 
at  by  a  stranger  more  than  two  years  before, 
and  that  ever  since  he  had  carried  a  pistol  in 
self-defense,  was  held  to  be  irrelevant.  Hop- 
kins v.  Com.,  3  Bush  (Ky.)  481. 

Actual  Belief  in  Impending  Danger  Necessary. — 
The  defendant  must  not  only  have  reasonable 
grounds  for  believing,  but  must  actually  be- 
lieve, that  he  will  be  attacked.  Brown  v. 
State,  34  Tex.  Crim.  Rep.  150. 

Use  in  Self-defense  Without  Previous  Threat.  — 
The  fact  that  when  the  weapon  was  first  seen 
in  the  defendant's  hands,  he  was  using  it  in 
self-defense,  constitutes  no  defense.  It  de- 
volves upon  him  to  show  that  he  has  been 
threatened  with  great  harm,  or  had  good  rea- 
son to  carry  the  weapon  in  the  necessary  de- 
fense of  his  person,  home,  or  property.  State 
v.  Livcsay,  30  Mo.  App.  637. 

Attack  Apprehended  at  Particular  Locality.  — 
Reasonable  ground  to  apprehend  an  attack  at 
a  dangerous  locality  which  the  defendant  vis- 
ited about  daybreak,  will  not  be  a  sufficient 
excuse  for  carrying  a  concealed  weapon  pro- 
cured for  that  visit  late  in  the  day  at  a  locality 
not  shown  to  be  dangerous.  Chattcaux  v. 
State,  52  Ala.  388. 

Where  the  defendant,  who  was  arrested  for 
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3.  Persons  on  Their  Own  Premises.  - 

usually  exempted  from  the  operation 

carrying  anus,  testified  that  ho  was  employed 
as  a  night  watchman,  and  as  such  was  liable 
to  be  attacked,  it  was  held  that  the  testimony 
was  properly  excluded  when  it  appeared  that 
the  pistol  was  found  upon  him  at  a  distance 
from  his  place  of  employment,  and  that  he 
had  not  recently  been  there.  Bell  v.  State, 
100  Ala.  78. 

Character  of  Threatening  Party.  —  The  \  iolent 
1  haracter  of  the  party  making  the  threat  may 
be  considered  by  the  jury  as  going  to  show 
grounds  for  having  good  reason  to  apprehend 
an  attack.    Da\enport  v.  State,  85  Ala.  336. 

Where  the  defendant  testifies  that  he  had 
reason  to  apprehend  an  attack  from  C,  with 
whom  he  had  a  difficulty,  and  that  C.  was  a 
dangerous  man,  it  is  competent  for  the  state 
to  show  that  C.  was  a  justice  of  the  peace. 
Bell  v.  State,  100  Ala.  78. 

Time  and  Place  of  Threatened  Attack  Need  Not 
be  Known.  —  It  is  not  necessary  that  one  who 
has  been  threatened  with  an  attack  should 
know  the  time  and  place  in  order  to  justify 
him  in  carrying  concealed  weapons.  Sudduth 
v.  State,  70  Miss.  250. 

Motive  —  Meditated  Attack  on  Another.  —  To 
make  out  the  defense  of  a  threatened  or  appre- 
hended attack  within  the  statutory  exception, 
the  motive  for  carrying  the  weapon  must  be 
defense  against  violence,  threatened  or  appre- 
hended. If  offense,  instead  of  defense  — 
a  meditated  attack  on  another,  and  not  an 
apprehended  attack  by  him  —  be  the  real  mo- 
tive, the  party  is  guilty  of  violating  the  stat- 
ute; and,  as  bearing  on  this  question,  the 
•conduct  and  declarations  of  the  accused  and 
the  prosecutor,  during  an  altercation  and  sub- 
sequent encounter  between  them,  out  of  which 
the  prosecution  arose,  are  relevant  and  com- 
petent evidence.  Shorter  v.  State,  63  Ala. 
129;  Stroud  v.  State,  55  Ala.  77;  Collier  v. 
State,  68  Ala.  499;  Brown  v.  State,  (Tex. 
Crim.  App.  1895)  29  S.  W.  Rep.  1079. 

In  order  to  make  out  this  defense,  however, 
it  is  sufficient  for  the  accused  to  show  such 
threats  or  apprehended  attack,  and  he  is  not 
required  to  negative  an  offensive  purpose  or 
intention  on  his  part.    Collier  v.  State,  68  Ala. 

499-  . 
Illustrations  —  Sufficiency  of  Evidence. —  It  is 

a  good  defense  for  carrying  concealed  weapons 
to  show  that  the  defendant  had  been  informed 
that  a  man  with  whom  he  was  at  enmity,  and 
who  was  at  the  time  armed  with  a  pistol,  was 
making  inquiries  for  the  defendant,  and  de- 
claring that  he  intended  to  "  fix  him  when  he 
saw  him,"  and  that,  a  short  time  before,  as  he 
was  driving  in  a  wagon  about  dark,  a  stone 
was  thrown  at  him  with  such  force  as  to  break 
a  box  in  his  wagon,  and  that,  when  arrested, 
he  was  preparing  to  go  by  the  same  place 
where  the  stone  was  thrown  at  him;  although 
it  was  shown  also  that  the  person  who  had 
made  the  threats  had  seen  the  defendant  sev- 
eral times  afterward,  and  had  not  attempted 
to  put  such  threats  into  execution.  Dooley  v. 
State.  89  Ala.  90. 

In  a  trial  on  an  indictment  for  carrying 
concealed  weapons,  it  was  proved  that  the  ac- 


-  Persons  on  their  own  premises  are 
of  the  statute.1     But  this  exception 

cused  had  previously  been  taken  from  his 
home  at  midnight  by  certain  armed  men,  and 
that  he  received  notice  of  threats  made  by 
them  to  do  so  again,  and  that  they  had  no 
scruples  about  shooting  him.  It  was  held  that 
evidence  that  these  men  were  prowling 
through  the  country  armed  and  without  em- 
ployment, sometimes  for  a  while  in  Georgia, 
dodging  in  and  out  of  the  stale  of  Alabama, 
was  admissible.    Hardin  v.  State,  63  Ala.  38. 

Information  that  parties  whose  names  were 
not  given  were  plotting  to  kill  the  defendant, 
who  had  had  no  trouble  with  any  one,  is  not 
sufficient  to  authorize  the  defendant  in  unlaw- 
fully carrying  a  pistol.  Avant  v.  State,  (Tex. 
Crim.  App.  1894)  25  S.  W.  Rep.  1073. 

1.  Carrying  Weapons  on  One's  Own  Premises.  — 
The  Arkansas  statute  contains  an  exception  in 
favor  of  a  person  carrying  weapons  upon  his 
own  premises.  This  exception  protects  only 
such  as  have  an  estate  or  interest  in  the  real 
property  which  constitutes  the  premises.  Kin- 
kead  v.  State,  45  Ark.  536. 

Thus,  a  mere  contractor  or  supervisor  of  the 
erection  of  a  building  for  another  cannot  carry 
weapons  about  the  building.  Kinkead  v. 
State,  45  Ark.  536. 

But  under  a  similar  statute  in  North  Caro- 
lina, it  has  been  said  obiter  that  an  overseer 
was  within  the  exception.  State  v.  Terry,  93 
N.  Car.  585,  53  Am.  Rep.  472. 

The  Texas  statute  contains  an  exception  in 
favor  of  a  person  carrying  arms  on  his  own 
premises  or  place  of  business.  Texas  Penal 
Code,  §  319;  Short  v.  State,  25  Tex.  App.  379; 
Page  v.  State,  (Tex.  Crim.  App.  1894)  25  S.  W. 
Rep.  774;  Oliver  v.  State,  (Tex.  Crim.  App. 
1896)  33  S.  W.  Rep.  1077. 

A  private  person  cannot  make  a  public  office, 
e.g.,  the  mayor's  office  of  the  town,  his  private 
business  office  and  so  be  authorized  to  carry  a 
pistol  about  his  person  in  such  office.  Feather- 
ston  v.  State,  (Tex.  Crim.  App.  1896)  34  S.  W. 
Rep.  376. 

This  exception  refers  only  to  a  particular 
locality,  as  a  farm,  store,  shop,  or  dwelling 
house,  but  does  not  authorize  the  carrying  of 
concealed  deadly  weapons  while  hunting  for 
stock  in  the  woods.  Baird  v.  State,  38  Tex. 
599;  Titus  v.  State,  42  Tex.  578. 

Evidence  that  the  defendant,  on  arriving  at 
his  own  premises,  separated  from  the  witness, 
and  was  afterwards  seen  by  the  witness  on  his 
(the  defendant's)  premises  with  a  pistol,  does 
not  show  that  the  defendant  had  the  weapon 
before  the  separation,  when  the  defendant  tes- 
tifies that  he  went  to  his  house  and  secured  the 
pistol  and  carried  it  to  the  second  place  of  meet- 
ing. Wortham  State,  (Tex.  Crim.  App.  1893) 
23  S.  W.  Rep.  797. 

One  who  carries  a  pistol  on  premises  be- 
longing to  his  wife  and  another,  and  in  the 
occupancy  of  that  other,  is  not  within  the  ex- 
ception of  the  statute.  Brannon  v.  State,  23 
Tex.  App.  428. 

The  North  Carolina  statute  prohibits  a  per- 
son, not  being  upon  his  own  land,  from  carry- 
ing concealed  weapons.  Code  North  Carolina 
(18S3),  §  1005. 
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depends,  of  course,  entirely  upon  statute,  and  where  the  statute  does  not 
exempt  persons  so  carrying  weapons,  the  fact  that  the  defendant,  at  the  time 
of  the  commission  of  the  act,  was  within  the  curtilage  of  his  own  abode,  con- 
stitutes no  defense.1 

4.  Travelers  and  Persons  on  Journey.  —  The  statutes  of  several  states  contain 
an  exception  in  favor  of  travelers  or  persons  on  a  journey.  To  come  within 
this  exception,  the  traveling  or  journey  upon  which  the  weapon  is  carried 
must  be  of  a  character  to  take  one  beyond  the  circle  of  his  friends  and 
acquaintances,  and  not  a  passing  from  place  to  place  within  the  routine  of  his 
daily  habits  or  business.58 


This  exception  has  been  declared  to  mean, 
not  that  one  so  carrying  weapons  must  have 
a  legal  title  to  the  land,  but  to  give  the  right 
to  any  one  who  is  vested  with  the  right  of 
dominion  or  superintendence  over  it,  and  so 
to  include  a  tenant  at  will,  or  at  sufferance,  or 
an  overseer;  but  a  mere  servant  employed  as 
a  laborer  upon  land  is  not  within  the  exemp- 
tion of  the  statute.  State  v.  Terry,  93  N.  Car. 
585,  53  Am.  Rep.  472. 

Public  Eoad  Running  through  Premises.  — 
Carrying  a  pistol  on  a  public  road  running 
through  the  premises  on  which  the  person  so 
carrying  it  lives,  is  not  a  violation  of  the  stat- 
ute. Ball  v.  State,  (Tex.  Crim.  App.  1894)  25 
S.  W.  Rep.  627;  Ross  v.  State,  (Tex.  Crim. 
App.  1894)  28  S.  W.  Rep.  199.  To  the  same 
effect  under  the  North  Carolina  statute,  see 
State  v.  Hewell,  90  N.  Car.  705. 

8on  on  Father's  Land.  —  It  has  been  held  that 
a  minor  son  living  with  his  father  is  within 
the  exemption  of  the  statute  when  carrying 
weapons  upon  the  premises  of  the  father. 
State  v.  Hewell,  90  N.  Car.  705.  See  also  Ball 
v.  State,  (Tex.  Crim.  App.  1894)  25  S.  W.  Rep. 
627.  But  compare  Lemmons  v.  State,  56  Ark. 
559,  where  it  was  held  that  an  unmarried  son 
living  with  his  father  is  not  authorized  to 
carry  a  pistol  on  an  adjacent  tract  of  land  be- 
longing to  his  father,  if  he  has  no  manage- 
ment or  control  thereof. 

Carrying  Weapons  on  Common  Stairway  of 
Lodging  House.  —  A  common  stairway  in  a 
building  where  different  persons  occupy  rooms 
is  not  on  the  premises  of  one  of  the  occupants 
within  the  meaning  of  the  Arkansas  statute 
prohibiting  the  carrying  of  weapons  concealed, 
except  upon  the  defendant's  own  premises. 
Clark  v.  State,  49  Ark.  174. 

Leased  Premises.  —  The  exception  under  stat- 
utes of  this  character  does  not  authorize  the 
owner  of  land,  which  has  been  leased  and  is  in 
the  occupancy  of  a  tenant,  to  carry  weapons 
upon  such  premises.  Zallner  v.  State,  15 
Tex.  App.  23;  Fannin  v.  State,  (Tex.  Crim. 
App.  1896)  34  S.  W.  Rep.  280.  See  also  State 
v.  Terry,  93  N.  Car.  585,  53  Am.  Rep.  472. 

A  landlord  who  carries  a  pistol  upon  prem- 
ises owned  by  him,  but  wrongfully  retained 
by  a  tenant  after  the  termination  of  the  lease, 
is  not  within  the  exception  in  the  Arkansas 
statute  against  carrying  weapons  in  favor  of 
one  who  carries  a  weapon  upon  his  own  prem- 
ises. Jones  v.  State,  55  Ark.  186.  The  court 
said:  "  But  one  person  could  carry  concealed 
weapons  on  the  premises  occupied  by  the  tenant 
and  come  within  the  exception  contained  in  the 
statute,  and  that  person  was  the  tenant,  and 
not  the  appellant." 


Temporary  Residence. —  A  person's  temporary 
residence  is  "  his  home  and  his  own  prem- 
ises," within  the  meaning  of  the  statute  ex- 
empting certain  persons  from  the  penalties 
prescribed  for  carrying  concealed  weapons. 
Campbell  v.  State,  28  Tex.  App.  44. 

Church,  Schoolroom,  Etc.  —  Under  articles  320 
and  321,  Penal  Code  of  Texas,  defining  the 
offense  of  going  into  a  church,  schoolroom,  etc., 
where  people  are  assembled  for  amusement, 
etc.,  peace  officers  only  are  excepted,  and  not 
the  owner  of  the  premises  or  school  teachers. 
Alexander  v.  State,  27  Tex.  App.  533. 

1.  Harman  v.  State,  69  Ala.  248;  Carroll  v. 
State,  28  Ark.  99,  18  Am.  Rep.  538  (decided 
before  the  adoption  of  the  present  statute); 
Dycus  v.  State,  6  Lea  (Tenn.)  584;  Maupin  v. 
State,  89  Tenn.  367. 

2.  What  is  Traveling  or  Going  on  a  Journey 
within  the  Statute —  Former  Statute  in  Ala- 
bama.—  Under  a  former  statute  in  Alabama, 
which  contained  an  exemption  in  favor  of  per- 
sons "  traveling  or  setting  out  on  a  journey," 
it  was  held  that  proof  that  the  defendant, 
when  the  offense  was  charged,  was  returning 
from  the  county  seat  of  one  county  to  his  home 
in  another  county,  a  distance  of  about  twenty 
miles,  was  not  sufficient  to  show  a  traveling. 
In  construing  the  statute  the  court  said:  "  It 
is  not  traveling  —  merely  passing  from  one 
place  to  another  —  which  justifies  the  carrying 
concealed  weapons.  The  traveling  must  be, 
as  is  the  setting  out,  on  a  journey."  The 
term  "  journey  "  in  the  statute  "  is  employed 
to  designate  a  travel  which  is  without  the 
ordinary  habits,  business,  or  duties  of  the  per- 
son to  a  distance  from  his  home,  and  beyond 
the  circle  of  his  friends  or  acquaintances." 
Gholson  v.  State,  53  Ala.  519,  25  Am.  Rep.  652.. 

In  another  case,  under  the  same  statute, 
where  the  only  evidence  was  that  the  defend- 
ant was  setting  out  by  railroad  to  a  place  in 
another  county,  distant  by  railroad  forty  miles 
and  by  dirt  road  twenty  miles,  it  was  held  that 
it  was  a  question  for  the  jury  whether  this 
constituted  traveling  within  the  statute.  Wil- 
son v.  State,  68  Ala.  41.  The  court  said  that 
the  terms  "  traveling  "  and  "  setting  out  on  a 
journey  "  were  used  in  the  statute  in  a  popu- 
lar sense,  and  that  it  was  impossible  to  lay 
down  an  unbending  rule  to  determine  the  cir- 
cumstances which  would  characterize  the  act 
as  a  journey,  or  the  actor  as  a  traveler.  But 
it  was  said  that  the  fact  of  leaving  the  neigh- 
borhood of  one's  immediate  acquaintances  and 
friends  and  going  among  strangers,  and  pos- 
sibly the  purpose  in  view,  were  circumstances 
to  be  weighed  by  the  jury  in  determining  the 
question. 
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The  Distanoe  Travolod,  or  the  continuance  of  the  journey,  is  not  decisive  of  the 
defendant's  right  to  protection  as  a  traveler  under  such  a  statute.1 

When  Priviioge  Begins  and  Ends.  —  The  privilege  given  by  the  statute  to  carry 
.1  weapon  concealed  about  the  person  when  traveling  begins  when  one  is  set- 
ting out  on  .1  journey,  and  continues  until  he  reaches  home.2 


Arkansas.  -One  who  is  going  from  home 
by  the  highway  to  a  definite  point  far  enough 
distant  to  carry  him  beyond  the  circle  of  his 
neighbors,  and  to  detain  him  throughout  the 
day,  and  not  within  the  routine  of  his  daily 
business,  is  upon  a  journey  within  the  mean- 
ing of  the  exception  in  the  Arkansas  statute 
against  carrying  concealed  weapons.  Davis 
v.  State,  45  Ark.  359. 

In  Mississippi  the  same  rule  obtains.  Mc- 
Guirk  v.  State,  64  Miss.  209. 

Former  Tennessee  Statute  —  Journey  Out  of 
County  or  State.  —  The  Tennessee  act  of  1870, 
c.  13,  prohibiting  the  carrying  of  weapons 
excepted  from  its  provisions  persons  on  a 
journey  out  of  their  state  or  county.  Under 
this  statute,  it  was  held  that  it  was  not  every 
going  out  of  the  county  that  constituted  a 
journey,  and  that  a  party  who  carried  the  pro- 
hibited weapons  when  traveling  around  in  the 
neighborhood  of  his  home,  though  in  an  ad- 
joining county,  was  not  within  the  exception 
of  the  act.    Smith  v.  State,  3  Heisk.  (Tenn.)  511. 

In  delivering  the  opinion  in  this  case,  the 
court  approved  the  following  instruction  de- 
livered by  the  trial  judge  as  to  the  meaning  of 
the  word  "  journey."  "  The  word  '  journey,' 
as  used  in  the  act,  implies  something  more 
than  a  travel  of  a  few  miles  in  the  neighbor- 
hood of  the  party.  Mr.  Webster  says  it  is 
'  the  travel  of  a  day.'  Again,  the  word  '  jour- 
ney '  suggests  the  idea  of  a  somewhat  pro- 
longed traveling  for  a  specific  object,  leaving 
a  person  to  pass  directly  from  one  point  to  an- 
other." See  also  Lacefield  v.  State,  3  Heisk. 
(Tenn.)  514,  note. 

The  exception  in  favor  of  travelers  in  the  act 
of  1870  was  repealed  by  the  act  of  1879,  c. 
186.    Poe  v.  State,  85  Tenn.  495. 

Question  of  Fact.  — ■  Who  is  a  person  traveling 
is  a  question  of  fact  for  the  determination  of 
the  jury.  Shelton  v.  State,  27  Tex.  App.  443, 
11  Am.  St.  Rep.  200. 

Statute  Allowing  Travelers  to  Keep  or  Carry 
Arms  with  Baggage.  —  Where  the  act  against 
carrying  concealed  weapons  contains  a  proviso 
that  the  act  shall  not  apply  to  prohibiting  per- 
sons traveling  in  the  state  "  from  keeping  or 
carrying  arms  with  their  baggage,"  the  mere 
fact  that  the  defendant  is  a  traveler  does  not 
bring  him  within  the  exemption.  But,  in 
order  to  avail  himself  thereof,  he  m.ust  carry 
his  weapons  in  the  manner  prescribed  by  the 
statute.    Lewis  v.  State,  2  Tex.  App.  26. 

But  in  another  case  this  act  was  held  not  to 
be  intended  to  prevent  persons  traveling  in 
buggies  or  carriages  upon  the  public  highway 
from  placing  arms  in  their  vehicles  for  self- 
defense,  or  from  carrying  them  from  place  to 
place  for  other  innocent  purposes;  and  it  was 
further  held  that  a  traveler  was  not  compelled 
to  lock  his  arms  in  his  trunk  or  valise  where 
they  would  be  useless  to  him  if  attacked. 
Maxwell  v.  State,  38  Tex.  170. 

City  Ordinance  Construed  as  Subordinate  to 
Code.  —  A  city  ordinance  forbidding  the  carry- 


ing of  concealed  weapons  within  the  limits  of 
the  city,  but  failing  to  exempt  travelers,  as 
does  the  penal  code  of  the  state,  is  not  there- 
fore void,  but  is  to  be  construed  in  subordina- 
tion to  the  code.  Ex  p.  Boland,  11  Tex.  App. 
159- 

1.  Lockett  v.  State,  47  Ala.  42.  In  this 
case,  it  was  held  that  a  person  who  traveled  as 
a  passenger  on  a  railway  train  a  distance  of 
twenty-eight  miles  was  a  traveler  within  the 
statute.  But  the  distance  traveled  has  been 
held  to  be  a  material  element  in  determining 
whether  the  defendant  was  a  traveler  or  not. 
Blackwell  v.  State,  34  Tex.  Crim.  Rep.  476. 

Illustrations.  —  A  person  is  a  traveler  who  is 
returning  a  distance  of  sixty  miles  to  his  home 
and  has  his  pistol  with  him,  which  he  has 
taken  in  order  to  have  it  repaired.  Impson  v. 
State,  (Tex.  App.  1892)  19  S.  W.  Rep.  677. 
One  who  is  going  by  railroad  thirty-eight  miles 
to  the  home  of  his  father  in  another  county  is 
a  traveler.  Dillingham  v.  State,  (Tex.  Crim. 
App.  1895)  32  S.  W.  Rep.  771.  But  going  ten 
or  twenty  miles  from  one's  home  does  not 
make  him  a  traveler  in  the  meaning  of  the 
statute.  McGuirk  v.  State,  64  Miss.  209; 
Darby  v.  State,  23  Tex.  App.  407;  Stanfield  v. 
State,  (Tex.  Crim.  App.  1896)  34  S.  W.  Rep. 
116.  But  see  Price  v.  State,  34  Tex.  Crim- 
Rep.  102. 

One  making  a  two  days'  journey  on  a  river 
raft  is  a  traveler.    Baker  v.  State,  49  Ala.  350. 

A  person  daily  returning  to  his  home  in  the 
country  from  his  business  in  the  city,  is  not 
traveling.    Eslava  v.  State,  49  Ala.  355. 

To  go  from  a  person's  temporary  residence 
to  his  permanent  residence  in  another  county 
constitutes  him  a  traveler  within  the  mean- 
ing of  the  statute.  Campbell  v.  State,  28  Tex. 
App.  44. 

One  passing  through  a  country  at  a  rate  of 
ten  miles  a  day  with  cattle  to  market  is  a  trav- 
eler.   Rice  v.  State,  10  Tex.  App.  288. 

Pursuit  of  Fugitive  Without  Knowing  Destina- 
tion. —  One  in  pursuit  of  a  fugitive  daughter, 
not  knowing  where  the  pursuit  will  lead,  is 
traveling  on  a  journey,  within  the  meaning 
of  the  statute  against  carrying  concealed 
weapons.    Haywood  v.  State,  66  Miss.  402. 

Fugitive  from  Justice.  —  A  fugitive  from 
justice,  fleeing  the  country,  is  not  a  "  person 
traveling,"  within  the  meaning  of  the  stat- 
ute. Shelton  v.  State,  27  Tex.  App.  443,  11 
Am.  St.  Rep.  200. 

Mail  Carrier.  —  A  mail  carrier,  while  in  the 
discharge  of  his  duty,  and  intrusted  with  a 
sum  of  money,  is  a  traveler  within  the  ex- 
emption of  the  Indiana  statute.  Lott  v.  State, 
122  Ind.  393. 

But  see  Hathcote  v.  State,  55  Ark.  181; 
State  v.  Barnett,  34  W.  Va.  74. 

2.  Coker  v.  State,  63  Ala.  95;  McGuirk  v. 
State,  64  Miss.  209. 

See  Eslava  v.  State,  49  Ala.  355. 
Where  the  defendant  proceeded    from  his 
home  to  a  distant  point  for  the  purpose  of 
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Stopping  Over  on  Journey.  —  A  traveler  has  a  right  to  stop  temporarily  along  his 
route  for  a  legitimate  purpose  connected  with  the  prosecution  of  his  journey; 
but  he  is  not  entitled  to  stop  over  at  a  town  or  city  on  his  way  for  some 
merely  collateral  object,  and  to  go  armed  through  its  public  places  and 
resorts.1  It  has  been  held  to  be  a  question  for  the  jury  whether,  under  all 
the  circumstances,  a  person  stopping  over  upon  a  journey  continues  to  be 
entitled  to  the  privileges  of  a  traveler.2 

5.  Burden  of  Proving  Exemption.  —  In  most  of  the  states  it  devolves  upon 
the  accused  to  say,  as  a  matter  of  defense,  that  he  comes  within  one  of  the 
exceptions  created  by  the  statute  prohibiting  the  carrying  of  concealed 
weapons.3  But  in  Michigan  it  appears  that  the  prosecution  must  prove  that 
the  defendant  does  not  fall  within  one  of  the  exceptions.4 


leaving  there  a  writ  of  sequestration,  although 
while  en  route  he  is  a  traveler  and  entitled  to 
carry  weapons  as  such,  yet,  when  he  arrives 
at  his  destination,  procures  the  writ  of  seques- 
tration, and  engages  in  other  business,  he  is 
not  then  traveling,  and  is  not  subject  to  the 
immunity  provided  in  the  statute  for  the  pro- 
tection of  travelers.  Ball  v.  State,  (Tex. 
Crim.  App.  1897)  38  S.  W.  Rep.  772. 

1,  Traveler  Stopping  on  Journey.  —  One  who, 
while  on  a  journey,  stops  over  temporarily  in 
a  town  for  some  legitimate  purpose  connected 
with  the  prosecution  of  his  journey,  is  entitled 
to  the  protection  of  the  statute.  But  a  trav- 
eler temporarily  stopping  in  a  town  or  city  is 
not  entitled  to  stroll  idly  through  its  streets 
and  visit  its  gambling  dens,  saloons,  and  pub- 
lic places,  armed  with  a  pistol.  Stilly  v.  State, 
27  Tex.  App.  445,  11  Am.  St.  Rep.  201;  George 
v.  State,  (Tex.  Crim.  App.  1893)  22  S.  W.  Rep. 
43;  Ratigan  v.  State,  33  Tex.  Crim.  Rep.  301; 
Brownlee  v.  State,  (Tex.  Crim.  App.  1895)  32  S. 
W.  Rep.  1043. 

One  who  stops  over  on  a  journey  at  the 
house  of  a  friend,  and  goes  hunting  armed 
with  a  pistol,  is  not  a  traveler  within  the 
meaning  of  the  law.  Lawson  v.  State,  (Tex. 
Crim.  App.  1895)  31  S.  W.  Rep.  645. 

One  who  stops  on  a  journey  to  buy  provi- 
sions at  a  town  is  protected  by  the  statute,  for 
the  purchase  of  the  provisions  is  a  legitimate 
purpose  connected  with  his  journey.  Price  v. 
State,  34  Tex.  Crim.  Rep.  102. 

Where  the  defendant,  while  returning  from 
a  business  journey,  stopped  at  a  picnic  twenty- 
two  miles  from  his  home,  and  while  there 
made  a  harmless  exhibition  of  a  pistol  to  one 
person,  and  then  replaced  the  weapon  in  his 
pocket,  it  was  held  that  the  defendant  was  a 
traveler  within  the  exemption  of  the  statute. 
Burst  v.  State,  89  Ind.  133. 

Firing  Pistol  on  Journey.  —  Merely  firing  off 
a  pistol  while  on  a  journey  along  a  public  road 
is  not  such  an  act  as  deprives  the  traveler  of 
the  protection  accorded  by  the  statute.  Mc- 
Daniel  v.  State,  (Tex.  Crim.  App.  1894)  26  S. 
W.  Rep.  724. 

2.  A  Question  of  Fact  Whether  Traveler  Contin- 
ues such  During  Stop-over.  —  Whether  a  trav- 
eler was  upon  a  journey,  within  the  spirit  of 
the  law  against  carrying  concealed  weapons, 
while  stopping  at  a  town  upon  his  way,  is  a 
question  for  the  jury  upon  all  the  circum- 
stances before  them.  His  intent  governs,  and 
the  question  of  fact  is,  Was  he  really  prosecut- 
ing his  journey,  only  stopping  for  a  temporary 


purpose,  or  had  he  stopped  to  stay  for  awhile, 
mingling  generally  with  the  citizens,  either 
for  business  or  pleasure)  Carr  v.  State,  34 
Ark.  448,  36  Am.  Rep.  15. 

3.  Burden  of  Proof.  —  The  general  rule  is, 
that  the  burden  of  proof  is  upon  the  defendant 
to  bring  himself  within  one  of  the  exceptions 
contained  in  the  statute. 

Arkansas.  —  Walker  v.  State,  35  Ark.  386. 
Indiana.  —  State  v.   Maddox,   74  Ind.  105; 
Wiley  v.  State,  52  Ind.  516. 

Iowa.  —  State  v.  Williams,  70  Iowa  52. 
Kentucky.  —  Com.  v.  McClanahan,  2  Mete. 
(Ky.)S. 

Missouri.  —  State  v.  Hedrick,  20  Mo.  App. 
629;  State  v.  Julian,  25  Mo.  App.  133. 

Montana.  —  Territory  v.  Burns,  6  Mont.  72. 
ATorth  Carolina.  —  State  v.  Hayne,  88  N.  Car. 
625. 

Tennessee.  —  State  v.  Jackson,  1  Lea  (Tenn.) 
680;  Beasley  v.  State,  5  Lea  (Tenn.)  705. 

Texas.  —  The  exceptions  in  the  statute  with 
regard  to  carrying  concealed  weapons  are  mat- 
ters of  defense,  and  must  be  proved  by  the  de- 
fendant. Lewis  v.  State,  7  Tex.  App.  567; 
Zallner  v.  State,  15  Tex.  App.  23;  Skeen  v. 
State,  34  Tex.  Crim.  Rep.  308. 

Under  the  former  statute  in  Texas,  the  ex- 
ceptions being  contained  in  the  enacting 
clause  of  the  act,  it  was  requisite  that  the  in- 
dictment should  substantially  negative  each 
one  of  them,  but  it  was  never  necessary  that 
the  state  should  prove  these  negative  aver- 
ments.   Lewis  v.  State,  7  Tex.  App.  567. 

See  State  v.  Clayton,  43  Tex.  410;  State  v. 
Duke,  42  Tex.  455;  Smith  v.  State,  42  Tex. 
464;  Young  v.  State,  42  Tex.  462;  State  v. 
Carter,  36  Tex.  89;  Jenkins  v.  State,  36  Tex. 
638;  Leatherwood  v.  State,  6  Tex.  App.  244; 
Summerlin  v.  State,  3  Tex.  App.  444. 

4.  In  Michigan,  under  a  statute  prohibiting 
the  carrying  of  concealed  weapons  by  any  per- 
son, "  except  officers  of  the  peace  and  night- 
watches,"  it  is  necessary  to  negative  the  excep- 
tion in  the  pleading,  and  by  proof  on  the  trial, 
in  order  to  warrant  a  conviction.  People  v. 
Pendleton,  79  Mich.  317. 

Defendant  Must  Prove  Exculpatory  Facts.  — 
Though  the  burden  of  proof  never  rests  upon 
the  accused,  yet  when  the  inculpatory  facts 
have  been  proved  against  him,  it  is  necessary 
for  him  to  prove  any  exculpatory  facts  upon 
which  he  may  rely,  unless  they  appear  in  the 
evidence  against  him.  Lewis  v.  State,  7  Tex. 
App.  567;  Stilly  v.  State,  27  Tex.  App.  445,  11 
Am.  St.  Rep.  201 ;  Blair  v.  State,  26  Tex.  App.  387. 
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CART.  (See  also  CARRIAGE  ;  Wagon  ;  and  references  there  given.)  — The 
word  "  cart,"  in  its  primary  and  ordinary  acceptation,  signifies  a  carriage  with 
two  wheels  ;  yet  it  has  a  more  extended  signification,  and  means  a  carriage  in 
general.1 


1.  Exemptions.  (See  also  the  title  Execu- 
TIONS.) — Favors  v.  Glass,  22  Ala.  621,  where 
ii  was  held  that  a  vehicle  with  four  wheels, 
drawn  by  oxen,  suited  to  the  ordinary  pur- 
|M>v(s,it  husbandry,  and  employed  in  the  same 
uses  to  which  carts,  in  the  ordinary  acceptation 
of  the  term,  are  appropriated,  is  protected  from 
levy  and  sale  by  the  statute  exempting  "  one 
horse  or  ox  cart  "  from  execution.  The  court 
said:  "  In  order  to  ascertain  whether  the  legis- 
lature used  it  in  its  restricted  or  enlarged 
sense,  we  must  look  to  the  design  and  object 
of  the  statute.  This  evidently  was  to  secure 
1  to  each  poor  family  '  *  *  *  '  some  vehicle 
to  be  used  in  hauling  their  crops,  and  other- 
wise subserving  their  wants.'  The  number  of 
wheels  upon  which  it  moved  we  cannot  sup- 
pose was  a  matter  of  any  moment  in  the 
enactment  of  the  law.  *  *  *  This  con- 
struction does  no  violence  to  the  meaning  of 
the  word  cart,  but  adopts  its  general  rather 
than  its  primary  as  well  as  ordinary  meaning 
for  the  purpose  of  giving  effect  to  the  plain 
object  and  intention  of  the  legislature,  exclud- 
ing from  the  class  implied  by  the  general  des- 
ignation such  vehicles  as  were  not  within  the 
legislative  contemplation." 

See  to  the  same  effect  Webb  v.  Brandon,  4 
Heisk.  (Tenn.)  285,  where  a  large  wagon  with 
four  wheels  was  held  exempt  from  levy  as  an 
"  ox  cart,"  the  court,  however,  saying:  "  It  is 
true,  as  contended  in  the  argument,  that  lexi- 
cographers define  a  cart  to  be  a  vehicle  with 
two  wheels,  and  a  '  wagon  '  one  with  four 
wheels.  The  proof  makes  it  clear  that  the 
vehicle  in  question  was  not  a  cart,  but  that  it 
was  a  wagon,  a  large  wagon  with  four  wheels, 
and  suitable  to  be  drawn  with  oxen." 

Same  —  Cart  or  Truck  Wagon.  —  A  peddler's 
wagon  designed  to  be  used  in  trade  from 
place  to  place,  with  the  body  hung  upon  three 
elliptic  steel  springs,  with  a  drawer  behind  and 
doors  at  the  sides,  a  railing  around  the  top, 
and  a  dasher  in  front,  is  not  exempt  from 
attachment  and  execution  as  "  one  cart  or 
truck  wagon."  Smith  v.  Chase,  71  Me. 
164. 

Taxed  Cart  was  a  designation  given  by  43 
Geo.  III.,  c.  161,  to  a  carriage  with  less  than 
four  wheels,  constructed  wholly  of  wood  and 


iron,  without  any  covering  other  than  a  tilted 
covering,  and  without  any  lining  or  springs, 
and  with  a  fixed  seat,  without  slings  or  braces, 
and  without  any  ornament  whatever  other 
than  paint  of  a  dark  color  for  the  preservation 
of  the  wood  or  iron  only,  with  the  words  "  a 
taxed  cart ' '  and  the  name  of  the  owner  painted 
on  the  back  panel,  and  which  was  not  of  more 
than  a  given  value.  Such  carriages  were 
taxed  at  a  lower  rate  than  ordinary  carriages. 
Williams  v.  Lear,  L.  R.  7  Q.  B.  286. 

Cartways,  in  Pennsylvania,  were  the  roads 
leading  to  the  great  provincial  roads,  laid  out 
by  the  order  of  the  justices  of  the  county 
courts,  after  a  return  of  certain  viewers  that 
the  same  were  necessary  for  the  convenience 
of  the  public.  M'Clenachan  v.  Curwin,  3 
Yeates  (Pa.)  371. 

Same  —  Highways. —  It  was  held  that  there 
was  a  variance  where  one  was  indicted  for  ob- 
structing a  public  highway,  and  the  proof  was 
that  he  obstructed  a  private  cartway.  The 
court  said:  "A  public  highway  is  one  estab- 
lished by  public  authority,  and  kept  in  order 
by  the  public,  under  the  direction  of  the  law; 
or  else  it  is  one  used  generally  by  the  public 
for  twenty  years,  and  over  which  the  public 
authorities  have  exerted  control,  and  for  the 
reparation  of  which  they  are  responsible. 
State  v.  M'Daniel,  8  Jones  L.  (N.  Car.)  284; 
Boyden  v.  Achenbach,  79  N.  Car.  539." 
State  v.  Purify,  86  N.  Car.  682.  See  also  the 
title  Highways. 

A  Coal  Wagon  is  a  cart  within  19  Geo.  II., 
c.  35,  §  11,  requiring  tickets  to  be  obtained  by 
the  driver  or  carter  of  cart  or  carts  loaded  or 
driven  from  any  wharf,  etc.  Peto  v.  Hague, 
1  Smith  417. 

Taxation.  —  In  Danby  v.  Hunter,  49  L.  J.  M. 
C.  16,  5  Q.  B.  Div.  20,  44  J.  P.  283,  it  was  held 
that  a  light  spring  cart  used  by  the  maker  of 
agricultural  implements  for  taking  his  wares 
to  market,  and  in  which  he  also  drove  out  him- 
self and  family,  and  on  which  he  paid  tax 
under  §  18,  32  &  33  Vict.,  c.  14,  was  not  a  cart 
within  §  7,  5  &  6  Wm.  IV.,  c.  50.  The  court, 
per  Lush,  J.,  said  that  the  term  cart  is  limited 
to  vehicles  which  carry  heavy  goods,  and  go 
slowly  along  the  road;  it  cannot  extend  to 
gigs,  dog-carts,  or  gentlemen's  carriages. 
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CROSS-REFERENCES. 


See  also  the  titles  CHA  TTEL  MOR  TGA  GES  ;  CORPORA  TIONS  (PRIVA  TP) ; 
LIENS;  RECEIVERS  (OF  RAILROADS);  TAXATION  (CORPO- 
RA TE). 


I.  Definition  and  Nature.  —  A  car-trust  association  is  an  association  of 
persons  formed  under  an  instrument  in  writing,  for  the  purpose  of  buying,  sell- 
ing, and  leasing  railroad  rolling  stock.1 

It  is  not  a  corporation,  but  an  unincorporated  association,  the  nominal 
capital  of  which  is  represented  by  certificates  of  stock,  and  the  owners  of  these 
certificates  are  shareholders  in  the  association.  Such  associations  are  said  to 
resemble  that  class  of  partnerships  which  are  not  dissolved  by  the  death  or 
bankruptcy  of  a  member  or  by  the  assignment  of  his  interest.* 

II.  Car-trust  Leases  —  Term  Defined.  —  Car-trust  leases  are  a  peculiar 
species  of  security  by  which  the  manufacturers  of  railway  rolling  stock,  in 
substance  and  effect,  sell  the  cars  to  railway  companies  of  doubtful  solvency, 
but  by  a  species  of  conditional  sale  known  as  a  "  car  trust,"  under  which  they 
reserve  title,  and  in  form  lease  them  to  such  companies.3 

The  Lien  of  a  Prior  Mortgage  containing  an  after-acquired  property  clause  does 


1.  Definition.  —  Ricker  v.  American  L.  &  T. 
Co.,  140  Mass.  346;  Mills  v.  Hurd,  29  Fed.  Rep. 
410. 

See  also  a  paper  entitled  Car  Trust  Securities, 
by  Francis  Rawle,  Esq.,  8  Am.  Bar  Assoc. 
Rep.  277. 

2.  Not  a  Corporation  —  Voluntary  Association. 

—  Mills  v.  Hurd,  29  Fed.  Rep.  410. 

In  Ricker  v.  American  L.  &  T.  Co.,  140 
Mass.  346,  it  is  said  that  'in  Massachusetts. 
where  there  is  no  intermediate  form  of  organ- 
ization between  a  corporation  and  a  partner- 
ship like  the  joint-stock  companies  of  England 
and  of  some  of  the  United  States,  the  members 
of  a  car-trust  association  are  treated  as  partners, 
but  they  cannot  be  treated  as  simply  co-owners. 

3.  Car- trust  Leases. —  Thump,  on  Corp.,  par. 
7206.  See  also  Myer  v.  Western  Car  Co.,  102  U. 
S.  r;  Heryford  v.  Davis,  102  U.  S.  235;  Knee- 
land  v.  American  L.  &  T.  Co.,  136  U.  S.  89; 
Farmers'  L.  &  T.  Co.  v.  Chicago,  etc.,  R.  Co., 
42  Fed.  Rep.  6;  Fosdick  v.  Schall,  99  U.  S. 
235;  Hervey  v.  Rhode  Island  Locomotive 
Works,  93  U.  S.  664. 

Borrowing  —  Sale  and  Hiring.  —  In  Yorkshire 
R.  Wagon  Co.  v.  Maclure,  21  Ch.  Div.  309,  a 
railway  company,  being  in  want  of  money,  sold 
part  of  its  rolling  stock  to  a  wagon  company 
for  £30,000,  at  the  same  time  making  a  con- 
tract with  the  wagon  company  for  the  hire  of 
the  same  rolling  stock  at  a  rent  which  would 


repay  the  £30,000  with  interest  in  five  years, 
and  then  for  its  repurchase  at  a  nominal 
price.  At  the  same  time  three  of  the  directors 
guaranteed  to  the  wagon  company  the  pay- 
ment of  the  rent.  It  was  held  that  the  trans- 
action was  not  a  borrowing  of  money,  but  a 
bona  fide  sale  and  hiring  of  the  railroad  stock, 
and  was  valid  against  both  the  railway  com- 
pany and  the  sureties. 

See  also  North  Cent.  Wagon  Co.  v.  Man- 
chester, etc.,  R.  Co.,  35  Ch.  Div.  191. 

Mortgage.  —  In  Frank  v.  Denver,  etc.,  R. 
Co.,  23  Fed.  Rep.  123,  a  trust  company  entered 
into  a  contract  with  a  railway  company  to 
lease  to  and  place  upon  the  railroad  of  the 
latter  company  certain  cars  and  locomotives. 
The  railway  company  was  to  pay  for  every 
car  and  locomotive  an  annual  rent  equivalent 
to  one-sixth  of  the  original  cost  thereof.  The 
lease  was  to  continue  for  ten  years,  when  the 
cars  and  locomotives  would  become  the  prop- 
erty of  the  railway  company.  It  was  provided, 
however,  that  upon  default  in  payment  of  the 
annual  rent,  or  failure  to  observe  any  covenant 
of  the  lease,  the  right  of  the  railway  company 
in  the  rolling  stock  would  be  terminated,  and 
the  property  might  be  reclaimed  by  the  lessor, 
and  it  was  held  that  this  was  not  a  lease,  but 
a  mortgage. 

See  also  Central  Trust  Co.  v.  Ohio  Cent. 
R.  Co.,  36  Fed.  Rep.  520. 
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Definitions. 


not  attach  to  rolling  stock  held  under  such  an  arrangement,1  even  where  there 
is  a  statute  rendering  conditional  sales  void  against  third  parties.2 

Such  Cars  Remain  the  Property  of  the  Lessor,  and  should  be  returned  to  him 
unless  purchased  by  the  receiver.3 

if  the  Cars  aro  Sold  under  Foreclosure  as  part  of  the  railroad,  the  price  thereof  will 
be  paid  to  the  Lessor  out  of  the  proceeds  of  the  sale,  prior  to  the  mortgage.4 

III.  Receivers  Rental.  —  Where  a  railroad  company  holds  rolling  stock 
under  a  car-trust  lease,  title  thereto  remaining  in  the  lessor  until  the  rental  has 
paid  the  purchase  price,  the  lessor  is  entitled  to  reasonable  compensation  as 
rental  for  the  use  of  such  rolling  stock  by  the  receiver,  even  though  the  cars 
are  afterwards  returned  to  the  lessor.5 

The  rental  payable  by  the  receiver  under  such  circumstances  is  to  be  esti- 
mated according  to  the  reasonable  value  thereof,  irrespective  of  the  actual  use 
made  of  the  cars.6 

Authority  to  Create  Car  Trust.  —  Where  the  net  earnings  of  a  railroad  are  amply 
sufficient  to  pay  for  the  rolling  stock  necessary  for  it,  the  court  will  not 
permit  the  receiver  to  create  car-trust  leases  in  order  to  raise  money  to  pay 
the  bonded  creditors  of  the  company  in  discharge  of  the  interest.7 

CAS.  (See  also  the  title  Act  of  God,  vol.  i,  p.  584.)  —  Used  in  the 
Louisiana  Code  in  the  phrase  cas  fortuits,  and  equivalent  to  irresistible  force, 
inevitable  accident,  or  unforeseen  event.8 

CASE.  (See  also  ACTION,  vol.  I,  p.  577;  ARISE,  vol.  2,  p.  826;  CAUSE,. 
infra  ;  Suit.)  —  A  case  is  a  contested  question  before  a  court  of  justice  ;  a  suit 
or  action  ;  a  cause  ;  a  state  of  facts  involving  a  question  for  discussion  or  deci- 
sion, especially  a  cause  or  suit  in  court.9 


1.  Fosdick  v.  Southwestern  Car  Co.,  99  U. 
S.  256;  Fosdick  v.  Schall,  99  U.  S.  235;  Huide- 
koper  v,  Hinckley  Locomotive  Works,  99  U.  S. 
258. 

2.  Fosdick  v.  Schall,  99  U.  S.  235.  See  Myer 
v.  Western  Car  Co.,  102  U.  S.  1. 

3.  Fosdick  v.  Schall,  99  U.  S.  235;  Fosdick 
v.  Southwestern  Car  Co.,  99  U.  S.  256;  Huide- 
koper  v.  Hinckley  Locomotive  Works,  99  U.  S. 
258;  Myer  v.  Western  Car  Co.,  102  U.  S.  I. 

4.  Fosdick  v.  Schall,  99  U.  S.  235. 

5.  Kneeland  v.  American  L.  &  T.  Co.,  136 
U.  S.  89;  Myerz/.  Western  CarCo.,  102  U.  S.  1. 

6.  Kneeland  v.  American  L.  &  T.  Co.,  136 
U.  S.  89. 

7.  When  Creation  of  Car-trust  Lease  Refused. 

—  Taylor  v,  Philadelphia,  etc.,  R.  Co.,  9  Fed. 
Rep.  1. 

8.  Thus,  in  the  case  of  Viterbo  v.  Fried- 
lander,  120  U.  S.  727,  Mr.  Justice  Gray  uses  the 
following  language:  "  In  the  French  column 
[of  the  La.  Code]  cas  fortuits  are  denned  as 
' Evenements  occasiones  par  unenforce  h  laquelle  on 
ne  peut  pas  resisterj  or  events  caused  by  a  force 
that  one  cannot  resist;  opposite  to  which  in 
the  English  column  is,  '  Fortuitous  event  is 
that  which  happens  by  a  cause  which  we  can- 
not resist.'  But  on  turning  back  to  the  other 
articles  we  find  the  French  cas  fortuit  rendered 
in  English  in  various  ways;  as  '  unforeseen 
event,' as'  unforeseen  accident,'  as'  fortuitous 
event,'  as  '  fortuitous  accident,'  as  '  accident,' 
and  as  '  chance.'  In  one  place  cas  fortuit  ou 
force  majeure  is  rendered  '  fortuitous  event  or 
irresistible  force,'  and  in  another  '  accidental 
and  uncontrollable  events;'  thus  treating  the 
two  alternative  expressions  as  synonymous. 
*    *    *    It  cannot  be  doubted,  therefore,  that 


the  words  '  unforeseen  event '  and  '  accident,' 
as  used  in  the  articles  now  under  considera- 
tion, have  the  meaning  of  '  fortuitous  event  ' 
or  '  irresistible  force.'  The  Louisiana  Code, 
following  the  French  law  and  the  Code 
Napoleon,  recognizes  two  kinds  or  degrees  of 
what,  under  various  but  equivalent  names, 
has  been  called  vis  major,  cas  fortuit,  irresisti- 
ble force,  inevitable  accident,  or  unforeseen 
event;  the  one,  ordinary,  which  might  have 
been  foreseen  by  any  man  of  common  pru- 
dence as  not  unlikely  to  happen  at  some  time; 
the  other,  extraordinary,  which  could  not  have 
been  foreseen,  or  expected  to  occur  at  any- 
time." 

9.  Smith  v.  Waterbury,  54  Conn.  177;  Exp.. 
Towles,  48  Tex.  433;  Southwick  v.  Southwick, 
49  N.  Y.  517;  Buell  v.  Dodge,  63  Cal.  553; 
Slaven  v.  Wheeler,  58  Tex.  25;  Gebhard  v. 
Sattler,  40  Iowa  156. 

A  case  is  defined  to  be  a  question  contested 
before  a  court  of  justice;  an  action  or  suit  in 
law  or  equity.    Ex  p.  Towles,  48  Tex.  433. 

In  Home  Ins.  Co.  v.  North  Western  Packet 
Co.,  32  Iowa  223,  it  is  said:  "  The  word  cases, 
three  times  used  in  this  section,  [U.  S.  Consti- 
tution, article  3,  section  2],  must  be  under- 
stood in  its  legal,  technical  sense  as  meaning 
contested  questions  before  courts  of  justice, 
suits  or  actions.  *  *  *  The  clause  under 
consideration,  then,  by  the  use  of  the  word 
cases,  means  that  the  judicial  power  shall  ex- 
tend to  certain  actions  wherein,  according  to 
the  forms  of  law,  the  rights  of  parties  are  pre- 
sented for  adjudication." 

In  Calderwood  v.  Peyser,  42  Cal.  115,  the 
court  said:  "A  case  is  a  state  of  facts  which 
furnishes  occasion  for  the  exercise  of  the  juris- 
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diction  of  a  court  of  justice.  To  the  existence 
of  such  a  case  parties  are  necessary,  also  plead- 
ings and  proceedings,  trials,  orders,  judg- 
ments, etc.,  usually  follow.  These  together 
constitute  the  case;  and  when,  as  here,  that 
case  is  itself  one  within  the  appellate  jurisdic- 
tion of  this  court,  any  order  made  therein  by 
the  court  below  becomes  part  of  it,  and  must 
consequently  be  subject  to  the  power  of  this 
court  to  review  it." 

Affidavit  of  Merits  —  Case  as  Equivalent  of 
"  Facts  of  the  Case."  (See  also  Encyc.  Pl.  and 
Pr.,  p.  361.)  —  The  defendant  in  an  affidavit 
declared  that  he  had  fully  and  fairly  stated  the 
■case.  It  was  contended  that  this  was  insuffi- 
cient. The  court  said:  "  But  a  statement  of 
the  case  is  the  equivalent  of  the  statement  of 
the  facts  of  the  case.  Case  is  defined  to  be  a 
question  contested  before  a  court  of  justice  in 
an  action  or  suit  at  law  or  in  equity.  (Bou- 
vier's  Law  Diet.,  Case.)  The  primary  mean- 
ing of  the  word,  says  the  Supreme  Court  of 
New  York,  according  to  lexicographers,  is 
4  cause.'  When  applied  to  legal  proceedings 
it  imports  a  state  of  facts  which  furnishes  oc- 
casion for  the  exercise  of  the  jurisdiction  of  a 
court  of  justice.  In  this,  its  generic  sense, 
the  word  includes  all  cases,  special  or  other- 
wise. (Kundolf  v.  Thalheimer,  12  N.  Y.  596.) 
When  therefore,  the  defendant  averred  in  his 
affidavit  that  he  had  made  a  statement  of  the 
case,  for  the  purpose  of  obtaining  the  advice  of 
his  counsel,  the  expression  necessarily  imports 
that  he  had  made  a  statement  of  the  facts  out 
of  which  the  case  had  arisen."  Buell  v. 
Dodge,  63  Cal.  554. 

Same  —  Facts  of  His  Case. — An  affidavit  of 
merits,  under  the  New  York  rules  of  court, 
that  the  party  "  has  fully  and  fairly  stated  the 
facts  of  his  case,"  etc.,  is  insufficient ;  it  should 
be  that  he  "  has  fully  and  fairly  stated  the 
■case."    Fitzhugh  v.  Truax,  I  Hill  (N.  Y.)  644. 

The  affidavit  may  be  that  the  party  has 
stated  "  this  case  "  or  "  his  case,"  but  not 
that  he  has  stated  "his  defense;"  for,  said 
Bronson,  J.:  "  An  affidavit  that  the  party  has 
fully  and  fairly  stated  this  case  or  his  case  to 
counsel  fairly  implies  that  he  has  stated  the 
whole  case,  and  is  a  sufficient  compliance,  in 
that  particular,  with  the  61st  Rule.  But  an 
affidavit  that  he  has  stated  his  defense  to  coun- 
sel only  implies  that  he  has  stated  one  side 
of  the  case,  and  is  therefore  insufficient." 
Brownell  v.  Marsh,  22  Wend.  (N.  Y.)  636. 

And  an  affidavit  of  merits  is  defective  which 
States  that  the  defendant  has  stated  "  his  case 
in  this  cause  "  to  his  counsel,  instead  of  the 
ease,"  as  required  by  Rule  39.  Such  a  state- 
ment is  not  equivalent  to  the  statement  that 
"  he  has  stated  his  case"  generally.  Ellis  v. 
Jones,  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  296. 

Nor  will  it  do  to  qualify  the  phraseology  by 
adding  "  so  far  as  the  facts  have  come  to  his 
knowledge,"  or  in  any  other  manner,  unless  a 
sufficient  excuse  therefor  be  expressly  shown. 
Brown  v.  St.  John,  19  Wend.  (N.  Y.)  617. 

For  the  text  of  this  61st  Rule,  adopted  May 
Term.  1840,  see  Garrett  v.  Teller,  22  Wend. 
(N.  Y.)  644. 

An  affidavit  of  merits  (to  change  the  place 
of  trial)  which  stated  that  the  party  had  fully 
and  fairly  stated  "  the  facts  of  this  case  "  to 
his  counsel  was  held  sufficient,  and  equivalent 


to  the  statement  that  he  had  fully  and  fairly 
stated  "  the  case  "  to  his  counsel,  as  required 
by  Rule  39.  Jordan  v.  Garrison,  6  How.  Pr. 
(N.  Y.  Supreme  Ct.)  6. 

See  generally,  on  this  subject,  Cary  v.  Liver- 
more,  2  How.  Pr.  (N.  Y.  Supreme  Ct.)  170; 
Bleeckerz'.  Storms,  2  How.  Pr.  (N.  Y.  Supreme 
Ct.)  161;  Richmond  v.  Cowles,  2  Hill  (N.  Y.) 
359;  Rickards  v.  Swetzer,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  413;  McMurray  v.  Gifford,  5 
How.  Pr.  (N.  Y.  Supreme  Ct.)  14;  Brittan  v. 
Peabody,  4  Hill  (N.  Y.)  61,  and  reporter's  note 
at  page  64. 

Disqualification  of  Judge.  (See  also  the  title 
Judge.)  —  In  Slaven  v.  Wheeler,  58  Tex.  23,  it 
was  held  that  the  constitutional  provision  dis- 
qualifying one  from  sitting  as  a  judge  in  a 
case  where  he  has  been  of  counsel  does  not 
limit  his  disqualification  to  a  case  pending  at 
the  time  his  services  as  counsel  were  invoked. 
The  court  said:  "  Among  the  disqualifications 
prescribed  by  our  constitution  is  that  no  judge 
shall  sit  in  any  case  where  he  shall  have  been 
of  counsel.  In  the  application  of  that  provision 
some  doubt  arises  out  of  the  true  signification 
to  be  assigned  to  the  word  case.  Is  it  true  that 
to  work  a  disqualification  under  that  provision 
of  our  organic  law  the  judge  must  have  been 
of  counsel  in  a  cause  pending  in  court  at  the 
time  of  his  professional  connection  with  it? 
For  it  must  be  admitted  that  the  usual  legal 
signification  of  the  word  is  a  contested  ques- 
tion before  a  court  of  justice.  Bouvier's  Law 
Diet.,  word  Case.  Assigning  it  that  meaning 
in  practice  would  result  in  this:  that  without 
regard  to  what  connection  the  judge  might 
have  had  as  counsel  with  the  mota,  or  cause, 
or  subject-matter  of  the  suit,  so  that  he  had 
not  been  thus  connected  with  it  after  suit 
brought,  he  would  be  qualified  to  sit  as  judge 
in  the  case.  The  object  of  that  provision  was 
to  secure  to  litigants  an  impartial  judge,  one 
who  had  not  previously  formed  an  opinion  or 
reached  a  conclusion  in  regard  to  the  subject- 
matter  of  that  particular  case;  and  additional 
force  should  be  given  to  that  construction 
when  the  advice  given  and  conclusion  formed 
is  between  the  identical  parties  who  are  after- 
wards litigants." 

Same  —  Indictment.  — The  Texas  constitution 
provides  that  no  judge  "shall  sit  in  any  case  " 
wherein  he  has  been  of  counsel.  This  dis- 
qualification disables  a  district  judge  from  sit- 
ting at  the  trial  of  a  case  in  which  he  has  been 
counsel,  but  not  from  receiving  an  indictment 
from  a  grand  jury,  nor,  it  seems,  from  making 
orders  preliminary  to  the  trial  of  such  a  case. 
"  What  is  meant,"  said  Winkler,  J.,  "  by  the 
phrase  'sit  in  any  case,'  is,  we  are  of  the  opin- 
ion, explained  by  the  provisions  of  the  c< insti- 
tution as  to  what  may  be  done  when  a  judge 
is  so  disqualified.  For  instance,  the  parties 
may,  by  consent,  appoint  a  proper  person  to 
try  the  case;  or  upon  their  failing  to  do  so,  a 
competent  person  may  be  appointed  to  try  the 
same  in  the  county  where  it  is  pending.  Art. 
5,  §  II.  Taking  these  several  passages  in  con- 
nection, it  would  seem  that  when  it  is  said  the 
judge  'shall  not  sit  in  any  case,'  it  is  intended 
that  he  shall  not  do  what  the  person  chosen  or 
appointed  may  do —  that  is,  '  try  the  case.'  So 
that  whilst  a  judge  who  had  been  of  counsel  for 
either  party  could  not  sit  in  the  trial  of  the 
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otue,  ot  make  anv  ruling  which  would  prop- 
eih  .hit  on  the  trial,  he  would  not  be  Incom- 
petent to  preside  in  taking  incidental  orders, 
as,  for  instance,  an  order  granting  a  change  of 
venue,  or  entering  an  order  appointing  the  per- 
son agreed  upon  or  appointed  to  try  the  case. 
The  disqualification  of  the  judge  to  try  the 
cane  would  not  prevent  him  from  receiving  the 
report  of  the  grand  jury  for  the  term,  although 
there  be  embraced  in  their  report  the  return  of 
an  indictment  in  which  he  would  not  be  quali- 
fied to  sit  on  the  trial.  We  find  no  error  in 
overruling  the  defendant's  motion  in  arrest  of 
judgment."    Cock  v.  State,  8  Tex.  App.  666. 

Limitations  of  Actions.  (See  also  the  title  Limi- 
tation of  Actions.)  —  An  Iowa  statute  pro- 
vided that  actions  "for  relief  on  the  grounds  of 
fraud  in  cases  heretofore  solely  cognizable  in 
a  court  of  chancery  "  should  be  barred  in  five 
years,  and  that  "  in  actions  for  relief  on  the 
ground  of  fraud  the  cause  of  action  shall  not 
be  deemed  to  have  accrued  until  the  fraud 
complained  of  shall  have  been  discovered  by 
the  party  aggrieved."  The  plaintiffs  contended 
that  their  action  fell  within  these  provisions. 
The  court  said :  "The  second  provision  is  appli- 
cable to  actions  contemplated  in  the  first,  which 
are  such  as  are  prosecuted  'for  relief  on  the 
grounds  of  fraud  incases  heretofore  solely  cog- 
nizable in  a  court  of  chancery.'  It  is  not  ap- 
plicable to  all  actions  for  relief  against  fraud, 
but  to  actions  in  such  cases  as  were  before 
solely  cognizable  in  chancery.  The  word  case 
here  means  a  contested  question  in  a  court  of 
justice.  Bouvier's  Diet.  It  does  not  refer  to 
the  action,  or  the  form  thereof,  or  the  character 
it  may  assume  on  account  of  the  forum  in 
which  it  is  prosecuted,  but  to  the  questions  and 
rights  involved.  Now,  to  bring  this  action 
within  the  operation  of  section  2530,  the  case, 
the  questions  and  rights  involved,  must  have 
been  'heretofore  solely  cognizable  in  a  court  of 
chancery.'  But  this  condition  does  not  exist  in 
this  cause."    Gebhard  v.  Sattler,  40  Iowa  152. 

Patent  Case.  —  For  construction  of  the  word 
case  in  the  application  to  a  patent,  see  Russell, 
etc.,  Mfg.  Co.  v.  P.  &  F.  Corbin  Mfg.  Co.,  12 
Blatchf.  (U.  S.)  38. 

Criminal  and  Civil  Proceedings.  —  Case  in- 
cludes criminal  as  well  as  civil  proceedings. 
U.  S.  v.  Cameron,  5  McCrary  (U.  S.)  94.  And 
see  Cock  v.  State,  8  Tex.  App.  659. 

Same  —  All  Cases  Affecting  Ambassadors,  etc.  — 
The  original  jurisdiction  reserved  to  the 
Supreme  Court  of  the  United  States  in  these 
cases  does  not  extend  to  a  criminal  assault 
upon  the  person  of  a  foreign  minister.  U.  S. 
v.  Ortega,  n  Wheat.  (U.  S.)  467.  See  also  the 
titles  Consuls;  Ministers  and  Ambassadors; 
United  States  Courts. 

Capital  Case.  —  See  Capital, 

Criminal  Case.  —  See  Criminal. 

In  Each  Case.  —  In  a  policy  of  insurance  it 
was  stipulated  that  the  underwriters  should 
not  be  liable  "  for  any  partial  loss  on  other 
goods,  or  on  the  vessel  and  freight,  unless  it 
amounts  to  five  percent,  exclusive  in  each  case 
of  all  charges  and  expenses  incurred  for  the 
purpose  of  ascertaining  and  proving  the  loss;" 
and  it  was  held  that  the  words  "  in  each  case  " 
in  the  foregoing  clause  did  not  mean  "  at  each 
time  of  loss,"  but  referred  to  the  three  several 
subjects  insured,  goods,  freight,  and  vessel, 


and  required  a  damage  of  five  per  cent,  to 
justify  a  claim  in  each  case,  and  so  successive 
losses  on  the  cargo,  in  the  course  of  the  voy- 
age, each  less  than  five  per  cent.,  but  in  the 
aggregate  amounting  to  more  than  five  per 
cent.,  were  not  within  the  exception,  and  were 
to  be  borne  by  the  underwriters.  Donnell  v. 
Columbian  Ins.  Co.,  2  Sumn.  (U.  S.)  366.  See 
also  Each;  and  see  generally  the  title  Marine 
Insurance;  and  see  Theisen  v.  Johns,  72  Mich. 
293,  set  out  infra. 

Agreed  Case  —  Case  Submitted  —  Case  Made  — 
Special  Case.  —  An  agreed  case  is  a  formal 
written  statement  of  all  the  material  facts  of  a 
real  controversy  which  might  be  the  subject  of 
a  civil  action  between  two  or  more  parties, 
signed  by  them  for  the  purpose  of  submission 
to  a  court  to  obtain  rulings  of  law  thereon,  en- 
forceable by  judgment.  1  Encyc.  of  Pl.  and 
Pr.  385.  This  is  sometimes  called  a  "case 
made,"  or  a  "case  stated,"  or  the  submission 
of  a  controversy. 

A  proceeding  similar  to  this,  and  described 
as  another  method  of  finding  a  species  of 
special  verdict,  is  that  in  which  trial  is  had 
by  jury,  and  they  find  a  special  verdict  gen- 
erally for  the  plaintiff,  but  subject,  neverthe- 
less, to  the  opinion  of  the  judge  of  the  court 
above,  upon  a  special  case  made  by  the  coun- 
sel on  both  sides  with  regard  to  a  matter  of 
law.  This  method  has  the  advantage  over  a 
special  verdict,  that  it  is  attended  with  much 
less  expense,  and  obtains  a  more  speedy  de- 
cision. 3  Black.  Com.  378.  (See  also  Encyc. 
of  Pl.  and  Pr.,  title  Verdict.)  This  pro- 
ceeding is  called  "case  stated"  or  "special 
case." 

Sergeant,  J.,  said:  "  According  to  the  Eng- 
lish practice,  a  special  case  is  used  instead  of 
a  special  verdict.  It  is  a  species  of  special 
verdict.  The  jury  find  generally  for  either 
party,  but  subject  to  the  opinion  of  the  court, 
on  a  special  case  (stated  by  the  counsel  on  both 
sides,  or  dictated  by  the  judge),  with  regard  to 
a  matter  of  law.  Leave  is  sometimes  given  to 
turn  it  into  a  special  verdict.  But  in  a  special 
case,  as  in  a  special  verdict,  the  facts  proved 
at  the  trial  ought  to  be  stated,  and  not  merely 
the  evidence  of  facts.  In  arguing  a  special 
case,  the  counsel  are  not  permitted  to  go  out 
of  it,  and  the  court  must  judge  upon  it  as 
stated.  If  it  be  so  defective  that  the  court  are 
not  able  to  give  judgment,  they  will  grant  a 
new  trial,  in  order  to  have  it  restated.  1  Tidd's 
Prac.  930;  1  Arch.  Prac.  192.  [Under  the  Penn- 
sylvania practice]  a  special  case,  or,  as  it  is 
usually  termed,  a  '  case  stated,'  has  been  more 
extensively  used.  The  parties  where  a  real 
contest  exists  may  enter  an  action  by  amicable 
agreement,  and  in  that  action  or  in  one 
brought  by  process  issued  may  agree  to  state 
certain  facts  for  the  opinion  of  the  court;  and 
if  they  desire  to  have  the  benefit  of  a  writ  of 
error,  may  insert  in  their  agreement  that  it 
shall  be  in  nature  of  a  special  verdict.  Fuller 
v.  Trevoir,  8  S.  &  R.  (Pa.)  529.  The  rule,  how- 
ever, as  to  the  duty  of  stating  facts  only,  and 
not  the  evidence  of  facts,  and  of  submitting  to 
the  court  only  questions  of  law,  is  the  same 
here  as  in  the  English  practice."  Diehl  v. 
Ihrie,  3  Whart.  (Pa.)  148. 

By  Gibson,  C.  J.:  "A  case  stated  is  a  sub- 
stitute for  a  verdict,  resorted  to  for  convenience 
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The  term  "  case  "  has  been  frequently  held  synonymous  with  the  terms 
"  cause,"  "  action,"  and  "suit."  But  distinctions  have  been  drawn  between 
"  cause  "  and  "  case."  1 


and  to  save  the  expense  of  a  trial,  its  purpose 
being  not  to  make  evidence  for  a  jury,  but  to 
supersede  the  action  of  a  jury  altogether,  by 
imparting  to  facts  ascertained  by  consent  the 
judicial  certainty  requisite  to  enable  the  court 
to  pass  upon  the  law,  and  give  judgment  on 
the  whole;  and  its  existence  is  consequently 
inconsistent  with  an  issue  to  draw  the  facts 
again  into  contest."  McLughan  v.  Bovard,  4 
Watts  (Pa.)  312. 

By  Rogers,  J. :  "A  case  stated  is  a  substitute 
for  a  special  verdict,  adopted  for  convenience 
to  save  the  labor  and  expense  of  finding  the 
same  facts  by  the  jury  in  the  form  of  a  special 
verdict."  Whitesides  v.  Russell,  8  W.  &  S. 
(Pa.)  44- 

Special  Cases  —  New  York  Code.  —  In  constru- 
ing article  6,  §  14,  of  the  New  York  constitu- 
tion, which  provides  as  follows:  "  The  county 
court  shall  have  such  jurisdiction  in  cases  aris- 
ing in  justices'  courts,  and  in  special  cases,  as 
the  legislature  may  prescribe,  but  shall  have 
no  original  civil  jurisdiction  except  in  such 
special  cases,"  the  courts  have  held  that 
special  cases  are  those  distinguished  from 
cases  at  common  law.  Thus  Gardiner,  C.  J., 
says:  "  The  primary  meaning  of  the  word 
case,  according  to  lexicographers,  is  'cause.' 
When  applied  to  legal  proceedings,  it  imports 
a  state  of  facts  which  furnishes  occasion  for 
the  exercise  of  the  jurisdiction  of  a  court  of 
justice.  In  this,  its  generic  sense,  the  word 
includes  all  cases,  special  or  otherwise.  At 
the  forming  of  the  constitution,  independently 
of  the  general  division  of  cases  into  those  cog- 
nizable in  equity  and  those  at  law,  the  latter 
were  by  the  common  law  grouped  into  differ- 
ent species,  each  of  which,  as  a  general  rule, 
was  designated  by  the  leading  fact  or  inci- 
dent which  was  the  cause  or  ground  of  the 
action  of  the  court  in  that  particular  species  of 
case,  as  debt,  assumpsit,  trespass,  etc.  But 
because  each  case  belonged  to  a  species,  this, 
it  is  hardly  necessary  to  say,  did  not  make  it 
a  '  special  case;'  for  in  that  sense  not  only  all 
cases,  but  all  things,  are  special.  The  primary 
signification  of  the  word  '  special  '  is  '  desig- 
nating a  species  or  sort.'  Whether  we  adopt 
this  meaning  or  that  of  '  particular,'  '  peculiar,' 
'  noting  something  more  than  ordinary,'  or 
'  appropriate,  designed  for  a  particular  pur- 
pose,' or  '  extraordinary  and  uncommon,'  in 
all  which  senses  the  word  is  used,  is  perhaps 
not  very  material.  The  constitution  as  we 
have  seen  does  not  by  the  term  '  special  cases  ' 
refer  to  every  species  of  case,  for  this  construc- 
tion would  annul  the  limitation  on  the  power 
of  the  legislature  altogether;  but  it  designates, 
or  was  designed  to  designate,  a  particular 
'  sort '  possessing  certain  characteristics  which 
distinguish  them  from  those  ordinary  cases 
which  the  common  law  had  arranged  and 
classified;  cases  which  are  extraordinary  in 
this  sense,  and  '  peculiar,'  and  which  in  general 
are  authorized  bv  the  law  to  '  subserve  a  par- 
ticular purpose.'  "  The  court  in  this  case 
therefore  held  that  an  action  for  assault  and 
battery  was  not  a  special  case  within  the  mean- 


ing of  art.  6,  §  14,  of  the  constitution;  and  that 
the  statute  purporting  to  confer  jurisdiction 
therein  upon  the  county  court  was  unconstitu- 
tional and  void.  Kundolf  v.  Thalheimer,  12 
N.  Y.  596.  See  also  Hall  v.  Nelson,  23  Barb. 
(N.  Y.)  94;  Benson  v.  Cromwell,  26  Barb.  (N. 
Y.)  218;  Arnold  v.  Rees,  18  N.  Y.  57;  Beecher 
v.  Allen,  5  Barb.  (N.  Y.)  169.  And  see 
Special  Cases. 

Special  Proceedings.  —  In  Sease  v.  Dobson,  36 
S.  Car.  554,  it  was  held  that  the  term  cases 
comprehended  special  proceedings  as  contra- 
distinguished from  actions. 

See  also  Encyc.  of  Pl.  and  Pr.,  title  Special 
Proceedings. 

Settled  Case  —  Case  Made  on  Appeal  —  Case 
Stated  on  Appeal  —  Statement  of  Case  for  Appeal  — 
Appeal  Book  —  Paper  Book.  (See  3  Encyc.  of 
Pl.  and  Pr.  879,  title  Case  Made  on  Ap- 
peal.)—  The  term  "settled  case  '  or  "  case 
made  or  stated  on  appeal,"  is  applied  to  that 
part  of  the  record  on  appeal  which  consists  of 
a  statement  prepared  by  the  appellant's  coun- 
sel, setting  forth  so  much  of  the  testimony  and 
proceedings  had  in  the  court  below  as  may  be 
material  to  the  questions  intended  to  be  re- 
viewed in  the  appellate  court,  subject  to 
amendments  of  the  opposing  counsel,  and  to  a 
settlement  by  the  trial  judge.  2  Black's  Law 
Diet.  176.  In  New  York  the  term  case  is  ap- 
plied to  the  aggregation  of  papers  and  evidence 
which  is  presented  to  the  appellate  court  at 
the  argument  of  an  appeal.  In  other  states  the 
words  "  appeal  book,"  or  "  paper  book."  are 
applied  to  what  in  New  York  is  known  as  the 
case  on  appeal.    See  15  Alb.  L.  J.  242. 

In  California,  and  some  other  Western  states 
in  which  the  rules  of  practice  are  based  upon 
the  California  Code,  as,  for  example,  Oregon 
and  Nevada,  the  term  "  statement  on  appeal," 
instead  of  "  case  made  or  stated,"  is  used  to 
designate  that  part  of  the  record  containing  the 
settled  statement  of  counsel.  "Case  made," 
however,  is  the  term  most  frequently  employed. 

The  ease  required  by  section  302  of  the  Code 
of  South  Carolina  to  form  a  part  of  the  judgment 
roll  is  the  case  prepared  on  an  application  to 
the  circuit  court  for  a  new  trial,  and  not  the 
ease  for  appeal.  Tribble  v.  Poore,  28  S. 
Car.  565. 

Case  in  the  Sense  of  Case  Made. —  In  Murray 
v.  Fitchburg  R.  Co.,  130  Mass.  99,  it  was  held, 
that  if  the  report  of  a  case  states  the  nature  of 
the  action  and  that  the  case  is  reported  for 
the  consideration  of  the  court,  the  declaration 
is  incorporated  into  the  report. 

Certified  Case.  —  See  3  Encyc.  of  Pl.  and 
Pr.  919,  title  Certified  Case. 

1.  See  Action,  vol.  1,  p.  577.    Erwin  v.  U. 
S.,  37  Fed.  Rep.  479;  Ex  p.  Milligan,  4  Wall 
(U.  S.)  112;  Beecher  v.  Allen,  5  Barb.  (N.  Y.) 
176. 

In  Blyew  v.  U.  S.,  13  Wall.  (U.  S.)  595,  the 
court  said:  "The  words  case  and  'cause' 
are  constantly  used  as  synonyms  in  statutes 
and  judicial  decisions,  each  meaning  a  pro- 
ceeding in  court,  a  suit,  or  action." 

Case  — Synonymous  with  Cause.  —  In  Kundolf 
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In  the  notes  will  be  found  a  numbe 

v.  Thalhcimer,  12  N.  Y.  596,  the  court  said: 
"  The  primary  meaning  of  the  word  ease,  ac- 
cording to  lexicographers,  is  '  cause.'  When 
applied  to  legal  proceedings  it  imports  a  state 
■  >i  facts  which  furnishes  occasion  for  the  ex- 
ercise of  the  jurisdiction  of  a  court  of  justice." 

Same  —  Intoxicating  Liquors.  —  A  statute  pre- 
scribed that  the  parents  of  minors  might  re- 
cover a  penalty  from  liquor  dealers  for  sales  of 
liquors  to  minors,  not  less  than  fifty  dollars  in 
e.uh  case.  It  was  held  that  "  in  each  ease" 
did  not  mean  each  sale,  but  meant  in  each  par- 
ticular instance  or  "  cause."  The  court  said 
that  the  word  rune,  as  used  in  this  statute,  is 
synonymous  with  "  cause."  Theisen  v.  Johns, 
72  Mich.  293. 

Same  —  New  Trial.  —  A  statute  provided  that 
not  more  than  two  new  trials  should  be  granted 
to  the  same  party  in  the  same  cause.  It  was 
held  that  the  word  "  cause  "  did  not  refer  to 
the  reason  for  which  a  new  trial  might  be 
granted,  but  that  it  was  used  as  synonymous 
with  the  wordrrt.se;  that  is,  that  no  more  than 
two  trials  should  be  granted  to  the  same  party, 
in  the  same  suit,  litigation,  or  case.  In  other 
words,  it  was  held  that  the  statute  was  not  to 
be  construed  as  though  it  read,  "  no  more  than 
two  new  trials  should  be  granted  for  the  same 
cause."  See  also  Encyc.  of  Pl.  and  Pr.,  title 
New  Trial.  Roberts^.  Robeson,  22  Ind.  456; 
Shirts  -\  Irons,  47  Ind  447. 

Same  —  Wills.  —  A  testator  devised  land  "  to 
the  missionary  case  of  the  Methodist  Episcopal 
Church."  It  was  held  that  case  meant 
"  cause,"  and  that  the  devise  was  valid. 
Missionary  Soc.  v.  Chapman,  128  Mass.  265. 

Case  Equivalent  to  Action.  — ■  A  statute  pro- 
vided that  no  party  should  be  disqualified  as  a 
witness  in  any  action  or  proceeding,  civil  or 
criminal,  by  reason  of  his  interest,  and  that 
every  party  should  be,  in  every  such  case,  a 
competent  witness.  The  court  said:  "  Coun- 
sel rely  upon  the  words  '  in  every  such  case,' 
and  claim  that  they  mean,  '  in  every  case  in 
which  the  party  is  a  party  in  interest,'  leaving 
intact  (if  the  husband  or  wife  be  only  a  nom- 
inal parly)  the  common-law  rule  that  they  are 
not  competent  witnesses  for  or  against  each 
other.  We  cannot  adopt  this  construction. 
We  think  the  words  above  quoted  simply  mean 
'  every  such  action  or  proceeding,  civil  or  crim- 
inal,' previously  mentioned  in  the  section." 
Snell  v.  Bray,  56  Wis.  161.  See  also  the  title 
Witnesses. 

Case  in  the  Sense  of  Action  or  Cause.  —  An  order 
of  court  was:  "And  said  case  is  hereby 
ordered  to  be  transferred  to  the  Superior 
Court."  It  was  held  that  case  was  used  in  the 
sense  of  action  or  cause.  The  court  said: 
"  Now,  although  case  is  sometimes  used  as 
meaning  '  a  cause  or  suit  in  courts,'  yet  its 
more  ordinary  signification,  as  defined  by 
Webster,  is  '  a  question  —  a  state  of  facts  in- 
volving a  question  for  discussion  or  decision.' 
And  our  first  impression  was  that  this  was  the 
precise  sense  in  which  it  had  been  employed  in 
the  order  under  consideration;  especially  as, 
in  the  section  of  the  statute  under  which  alone 
the  action  could  be  transferred  from  one  court 
to  the  other,  the  word  case  is  never  used  as 
synonymous  with  '  action  '  or  '  cause,'  but  it 


of  instances  in  which  particular  pro- 
is  expressly  provided  that  the  action  shall  be 
transferred  when  such  transfer  is  intended. 
*  *  *  The  result  of  the  further  examination 
leads  us  to  the  conclusion  that  the  word  case 
was  generally  understood  to  be  used  in  the 
sense  of  an  action  or  cause  in  court,  whenever 
it  was  employed  alone  in  these  orders  of  trans- 
fer."   Wingate  v.  Haywood,  40  N.  H.  445. 

"Case  Affecting"  and  "Cause  Affecting."  — 
For  the  same  reason  that,  in  U.  S.  v.  Ortega, 
11  Wheat.  (U.  S.)  467,  it  was  held  that  the 
clause  in  the  constitution  as  to  "cases  affect- 
ing ambassadors,"  etc.,  did  not  apply  except 
where  the  ambassador  was  a  party,  so  in 
construing  the  civil  rights  bill,  which  gives 
jurisdiction  to  the  circuit  court  of  all"  causes," 
civil  and  criminal,  affecting  persons  who  are 
denied,  etc.,  the  court  held  that  it  did  not  apply 
where  negroes  were  witnesses  only ;  Strong,  J., 
saying:  "  An  attempt  has,  however,  been  made 
to  discriminate  between  the  words  '  case  affect- 
ing,' as  found  in  the  constitutional  provision, 
and  the  words  '  cause  affecting,'  contained  in 
the  act  of  Congress.  We  are  unable  to  per- 
ceive any  substantial  ground  for  a  distinction. 
The  words  case  and  '  cause  '  are  constantly 
used  as  synonyms  in  statutes  and  judicial  de- 
cisions, each  meaning  a  proceeding  in  court,  a 
suit,  or  action.  Surely  no  court  can  have 
jurisdiction  of  either  a  case  or  a  cause  until  it 
is  presented  in  the  form  of  an  action.  We  re- 
gard, therefore,  the  U.  S.  v.  Ortega,  11  Wheat. 
(U.  S.)  467,  as  an  authority  directly  in  point,  to 
the  effect  that  witnesses  in  a  criminal  prosecu- 
tion are  not  persons  affected  by  the  cause.  It 
necessarily  results  from  this  that  jurisdiction 
of  the  offense  for  which  these  defendants  were 
indicted  was  not  conferred  upon  the  circuit 
court  by  the  act  of  Congress."  Blyew  v.  U. 
S.  13  Wall.  (U.  S.)  595- 

Case  Synonymous  with  Suit.  (See  also  the  title 
Suit.)— In  Kendall  v.  U.  S.,  12  Pet.  (U.  S.) 
644,  Mr.  Justice  Barbour  says  of  the  difference 
in  phraseology  between  the  judiciary  act  of 
1789  and  the  act  of  1801:  "  It  has  been  said 
that  the  words  in  the  nth  section  of  the 
judiciary  act  of  1789  are,  '  all  suits  of  a  civil 
nature,  at  common  law  or  in  equity;'  and 
those  in  the  5th  section  of  the  act  of  1801,  giv- 
ing jurisdiction  to  the  circuit  court  of  this  dis- 
trict, are,  '  all  cases  in  law  and  equity.'  Now, 
it  is  impossible  to  maintain  that  there  is  any 
difference  in  legal  effect  between  these  two 
modes  of  expression.  What  is  a  case  in  law 
or  equity?  I  give  the  answer  in  the  language 
of  the  late  chief  justice  of  this  court:  '  To 
come  within  this  description,  a  question  must 
assume  a  legal  form,  for  forensic  litigation  and 
judicial  decision.'  And  what  is  a  suit?  I 
give  the  answer  also  in  the  language  of  the 
late  chief  justice,  who,  in  Weston  v.  Charles- 
ton, 2  Pet.  (U.  S.)  464,  says,  in  delivering  the 
opinion  of  the  court:  '  If  a  right  is  litigated  be- 
tween parties  in  a  court  of  justice,  the  proceed- 
ing by  which  the  decision  of  the  court  is 
sought  is  a  suit.'  It  is,  then,  unquestionably 
true  that  the  court  which  has  jurisdiction  over 
all  suits  in  law  and  equity  has  as  much  judicial 
power  by  those  terms  as  a  court  has  by  the 
terms  '  all  cases  in  law  and  equity.'  "  See  the 
title  United  States  Courts. 
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•ceedings  were  held  to  be  or  not  to  be  \ 

Same  —  Variance. — The  indictment  was  to 
the  effect  that  the  defendant  swore  that  he  did 
not  know  a  writ  had  been  returned  against 
him  in  the  above  "  suit."  The  affidavit  when 
produced  had  the  word  case  instead  of  "  suit." 
It  was  held  that  the  variance  was  immaterial. 
'State  v.  Caffey,  2  Murph.  (N.  Car.)  320. 

Same  —  Affidavit  of  Merits. — An  affidavit  of 
merits  declared  that  the  party  had  a  just  and 
legal  defense  on  the  merits  of  the  case,  where- 
as the  statute  used  the  word  "  suit."  It  was 
held  that  oase  and  "  suit  "  meant  the  same 
thing,  and  that  the  affidavit  was  sufficient. 
New  Brunswick  Steamboat,  etc.,  Co.  v.  Bald- 
win, 14  N.  J.  L.  440.   See  also  1  Encyc.  of  Pl. 

-AND  PR.  338. 

Case  and  Cause.  —  In  Benson  v.  Cromwell, 
26  Barb.  (N.  Y.)  218,  Mitchell,  P.  J.,  says  that 
■cases  is  a  term  of  larger  signification  than 
"  causes,"  including  special  proceedings,  and 
is  more  commonly  used  as  including  equity  as 
well  as  common-law  actions  than  "  causes"  is. 

1.  Contempt  of  Court. — Contempt  proceed- 
ings were  held  a  case  in  Haines  v.  People,  97 
111.  162.  See  also  the  title  Contempt;  and  see 
Cause. 

Proceeding  to  Determine  Sufficiency  of  Sureties 
in  a  Collector's  Bond.  —  The  constitution  of 
Arkansas  conferred  jurisdiction  upon  the  Cir- 
cuit Court  in  all  civil  and  criminal  cases.  It 
was  contended  that  a  proceeding  to  determine 
the  sufficiency  of  the  sureties  in  a  collector's 
bond  was  not  within  the  jurisdiction  of  the 
circuit  court.  The  court  said:  "  It  is  con- 
tended that  this  is  in  no  sense  a  case,  either 
civil  or  criminal,  and  that  the  circuit  court 
has,  therefore,  not  been  framed  with  capacity 
to  take  and  execute  the  power.  The  defini- 
tion of  a  case  is  wider  than  that  of  a  suit  or 
•criminal  prosecution,  or  a  proceeding  in  rem, 
although  in  law  it  usually  applies  to  one  of 
them.  It  may  embrace,  however,  any  state  of 
facts  involving  matters  for  decision  (see  Web- 
ster in  verbo),  and  such  has  been  the  common 
practice."    Oliver  v.  Martin,  36  Ark.  139. 

Controversy  between  Executors.  —  In  Woodfin 
v.  Phoebus,  30  Fed.  Rep.  292,  the  court  said: 
"  One  executor  seeks  to  sell  the  estate,  in  open 
competition,  to  the  highest  bidder.  The  other 
wishes  to  be  herself  the  purchaser,  at  a  price 
to  be  ratified  by  a  court.  One  of  them  seeks 
to  sell  as  alleged  to  be  directed  by  the  will. 
Another  of  them  wishes  to  hold  the  property 
in  the  family,  in  a  manner  deemed  by  the 
plaintiff  to  be  in  conflict  with  the  direction  of 
the  will.  Here  a  question  is  submitted  to  the 
court  for  its  determination,  involving  the  con- 
struction of  the  will  and  the  administration  of 
its  trusts,  of  the  most  profound  moment  to  the 
estate  and  its  legatees  and  distributees.  It  is 
clearly  a  case  or '  controversy  '  within  the  juris- 
diction of  a  federal  court  of  chancery.  It  is 
a  real,  unfeigned,  actual  contention  inter 
partes.  It  is  a  suit  of  a  character  not  only  not 
novel,  but  such  as  is  usually  brought,  and  is 
proper  to  be  brought,  in  a  court  of  equity." 

Matters  Pending  before  Railroad  Commissioners. 
—  In  Smith  v.  Waterbury,  54  Conn.  177,  it  was 
held  that  the  term  case  was  sufficiently  com- 
prehensive to  include  matters  pending  before 
railroad  commissioners. 
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Interstate  Commission.  —  In  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S.  475, 
it  was  held  that  a  petition  filed  under  the  12th 
section  of  the  Interstate  Commerce  Act,  author- 
izing the  Circuit  Courts  of  the  United  States  to 
use  their  process  in  aid  of  inquiries  before  the 
commission  against  a  witness  duly  summoned 
to  testify  before  the  commission,  to  compel 
him  to  testify  or  produce  books,  documents,  or 
papers  relating  to  the  matter  under  investiga- 
tion, before  that  body,  makes  a  case  or  contro- 
versy to  which  the  judicial  power  of  the  United 
States  extends. 

Assessment  of  Taxes.  —  The  county  court  hav- 
ing refused  the  plaintiff  relief  against  a  valua- 
tion and  assessment  of  taxes  by  which  she  felt 
herself  aggrieved,  she  appealed.  It  was  held 
that  the  proceedings  were  not  a  case.  The 
court  said:  "  To  shelter  a  writ  of  error  under 
this  clause,  the  subject  matter  must  be  of 
judicial  nature  —  a  civil  case  in  the  judicial 
sense  of  the  word  case ;  and  this  proceeding  is 
not  a  case  or  matter  in  that  sense,  but  one  in 
assessment  of  taxes  —  simply  administrative: 
in  fact,  legislative.  What  was  the  nature  of 
the  proceeding  before  the  county  court  on  ap- 
peal? That  it  was  non-judicial  is  settled  by 
unquestionable  authority."  Mackin  v.  Taylor 
County  Ct.,  3S  W.  Va.  343.  See  also  the  title 
Taxation. 

All  Civil  Cases  —  Statutory  Cases  —  Partition.  — 

In  Mack  v.  Bonner,  3  Ohio  St.  366,  it  was  held 
that  the  phrase  "  all  civil  cases  "  in  a  remedial 
statute  includes  all  civil  cases,  whether  statu- 
tory or  otherwise,  e.       petition  for  partition. 

An  Election  Contest  was  held  not  to  be  a  case 
in  Coon  v.  Mason  County,  22  111.  666;  Moore 
v.  Mayfield,  47  111.  167.  See  also  Haines  v. 
People,  97  111.  161,  wherein  it  is  said  that  the 
case  of  Schlattweiler  v.  St.  Clair  County,  63  111. 
449,  overrules  Coon  v.  Mason  County,  22  111. 
666,  but  apparently  on  another  point.  And 
see  Hall  v.  Thode,  75  111.  173. 

Grand  Jury.  —  Where  a  statute  provided  for 
certain  fees  in  criminal  cases,  it  was  held  that 
a  proceeding  against  a  defendant  was  a  case, 
although  it  was  dismissed  by  the  grand  jury. 
Van  Duzee  v.  U.  S.,  41  Fed.  Rep.  575. 

Probate  Proceedings  —  Undue  Influence.  —  In 
Ormsby  v.  Webb,  134  U.  S.  47,  it  was  held 
that  issues  framed  by  the  Supreme  Court  of 
the  District  of  Columbia,  and  which  involved 
an  inquiry  as  to  whether  the  decedent  was  or 
was  not  incompetent  from  soundness  of  mind 
or  because  of  undue  influence  exerted  upon 
him  to  make  a  will  —  issues  to  which  there 
were  no  adversary  parties  —  constituted  a  case 
within  the  meaning  of  the  act  of  Congress  de- 
fining the  jurisdiction  of  the  Supreme  Court 
over  the  Supreme  Court  of  the  District  of 
Columbia. 

Inquisitions  in  Condemnation   Proceedings.  — 

Proceedings  on  inquisitions  for  the  condemna- 
tion of  land  were  held  a  case  in  Baltimore  v. 
Ritchie,  51  Md.  244.  See  also  the  title  Emi- 
nent Domain. 

Civil  Cases.  —  See  Civil. 

Criminal  Cases.  —  See  Criminal. 

Case  at  Law  —  Right  to  Trial  by  Jury.  — 
See  Law;  and  see  the  title  Jury  and  Jury 
Trial. 

I  Volume  V. 


Definition. 


CASE. 


Definition. 


United  States  Courts.  —  The  Constitution  of  the  United  States  confers  jurisdic- 
tion upon  the  United  States  courts  in  cases  in  law  and  equity  arising  out  of 
the  laws  and  treaties  of  the  United  States,  etc.  This  subject  will  be  treated 
at  large  in  the  title  UNITED  STATES  COURTS;  but  in  the  notes  will  be  found 
a  number  of  cases  construing  the  term  "case"  as  used  in  this  provision  of 
the  Constitution.' 


1.  United  States  Constitution  —  Cases  in  Law 
and  Equity.  —  It  has  been  held  by  Hughes,  J., 
that  the  federal  courts  have  jurisdiction  by 
reason  of  the  character  of  the  cause,  irre- 
spective of  the  citizenship  of  the  parties;  and 
whore  the  question  involved  was  the  appoint- 
ment of  a  receiver  of  realty  situate  within  the 
United  States  territory  of  Fortress  Monroe,  the 
jurisdiction  was  complete.  Woodfin  v.  Phoe- 
bus, 30  Fed.  Rep.  289. 

This  has  been  extended  by  Drummond,  J., 
to  the  case  of  marshals'  bonds,  on  the  ground 
that  suits  thereon  are  cases  under  the  laws  of 
the  United  States  within  the  meaning  of  the 
Constitution.  U.  S.  v.  Davidson,  1  Biss.  (U. 
S.)  433- 

In  Cohens  v.  Virginia,  6  Wheat.  (U.  S.)  264, 
Marshall,  C.  J.,  says:  "  A  case  which  arises 
under  a  law  of  the  United  States  must,  we  are 
likewise  told,  be  a  right  given  by  some  act 
which  becomes  necessary  to  execute  the  powers 
given  to  the  Constitution,  of  which  the  law  of 
naturalization  is  mentioned  as  an  example. 
The  use  intended  to  be  made  of  this  exposition 
of  the  first  part  of  the  section,  defining  the  ex- 
tent of  the  judicial  power,  is  not  clearly  under- 
stood. If  the  intention  be  merely  to  distinguish 
cases  arising  under  the  Constitution,  from 
those  arising  under  a  law,  for  the  sake  of  pre- 
cision in  the  application  of  this  argument, 
these  propositions  will  not  be  controverted.  If 
it  be  to  maintain  that  a  case  arising  under  the 
Constitution  or  a  law  must  be  one  in  which  a 
party  comes  into  court  to  demand  something 
conferred  on  him  by  the  Constitution  or  a  law, 
we  think  the  construction  too  narrow.  A  case 
in  law  or  equity  consists  of  the  right  of  the 
one  party,  as  well  as  of  the  other,  and  may 
truly  be  said  to  arise  under  the  Constitution 
or  a  law  of  the  United  States,  whenever  its  cor- 
rect decision  depends  on  the  construction  of 
either.  Congress  seems  to  have  intended  to 
give  its  own  construction  of  this  part  of  the 
Constitution  in  the  25th  section  of  the  Judiciary 
Act;  and  we  perceive  no  reason  to  depart  from 
that  construction."  Quoted  in  Tennessee  v. 
Davis,  160  U.  S.  257. 

Same  —  Cases  and  Controversies.  (See  also 
Controversy.)  —  In  Fiskz>.  Henarie,  13  Sawy, 
(U.  S.)  46,  Deady,  J.,  says  of  article  3,  sec- 
tion 2,  of  the  Constitution  of  the  United  States, 
which  provides  that  "  the  judicial  power  shall 
extend  to  all  eases  in  law  and  equity  arising 
under  the  Constitution  of  the  United  States: 
*  *  *  to  controversies  to  which  the  United 
States  shall  be  a  party  "  :  "  The  change  in  the 
language  of  this  section  from  the  use  of  the 
term  cases  to  '  controversies  '  is  apparently  de- 
liberate and  premeditated,  and  in  the  case  of 
an  instrument  so  carefully  prepared  and  con- 
sidered as  the  Constitution  of  the  United 
States,  cannot  be  regarded  as  fortuitous  or 
without  special  significance.  In  my  judgment, 
it  was  intended  by  the  use  of  the  terms  cases 


and  '  controversies  '  to  distinguish  between  an 
ordinary  action  or  suit,  which  may  include 
many  parties,  plaintiff  or  defendant,  and  in- 
volve the  examination  and  consideration  of 
more  than  one  item  of  dispute  or  controversy, 
and  so  much  or  such  part  of  such  proceeding 
as  may  only  constitute  a  controversy  between 
two  or  more  of  said  parties,  who  are  citizens 
of  different  states.  There  may  be  a  contro- 
versy in  a  case  which  is  less  than  the  whole  of 
it.  Both  the  act  of  1875  and  that  of  1887  (§  2> 
make  express  provision  for  the  removal  of  a 
case  —  the  whole  case  —  in  which  there  is  a  sep- 
arate controversy  between  citizens  of  different 
states." 

In  In  re  Pacific  R.  Commission,  32  Fed.  Rep. 
255,  the  court  said:  "  The  judicial  article  of 
the  Constitution  mentions  cases  and  contro- 
versies. The  term  '  controversies,'  if  dis- 
tinguishable at  all  from  cases,  is  so  in  that  it 
is  less  comprehensive  than  the  latter,  and  in- 
cludes only  suits  of  a  civil  nature.  Chisholm 
v.  Georgia,  2  Dall.  (U.  S.)  431;  1  Tuck.  Bl. 
Com.  (App.)  420,  421.  By  cases  and  contro- 
versies are  intended  the  claims  of  litigants 
brought  before  the  courts  for  determination  by 
such  regular  proceedings  as  are  established  by 
law  or  custom  for  the  protection  or  enforcement 
of  rights,  or  the  prevention,  redress,  or  punish- 
ment of  wrongs.  Whenever  the  claim  of  a 
party  under  the  Constitution,  laws,  or  treaties 
of  the  United  States  takes  such  a  form  that  the 
judicial  power  is  capable  of  acting  upon  it, 
then  it  has  become  a  case.  The  term  implies 
the  existence  of  present  or  possible  adverse 
parties  whose  contentions  are  submitted  to  the 
court  for  adjudication." 

"  What  is  a  case  or  controversy  to  which, 
under  the  Constitution,  the  judicial  power  of 
the  United  States  extends?  *  *  *  In  Smith 
v.  Adams,  130  U.  S.  173,  Mr.  Justice  Field, 
speaking  for  the  court,  said  that  the  terms 
cases  and  'controversies  '  in  the  Constitution 
embraced  '  the  claims  or  contentions  of  liti- 
gants brought  before  the  courts  for  adjudica- 
tion by  regular  proceedings  established  for  the 
protection  or  enforcement  of  rights,  or  the  pre- 
vention, redress,  or  punishment  of  wrongs.'  " 
Interstate  Commerce  Commission  v.  Brimson, 
154  U.  S.  475. 

Same.  —  A  bill  was  filed  in  Osborn  v.  U.  S. 
Bank,  9  Wheat.  (U.  S.)  738,  praying  an  injunc- 
tion to  restrain  the  said  Osborn  from  proceed- 
ing under  a  statute  of  Ohio  to  levy  and  collect 
a  tax  upon  the  bank.  It  was  held  that  the  suit 
was  a  ease.  The  court  said:  "  The  2d  article 
vests  the  whole  executive  power  in  the  Presi- 
dent; and  the  3d  article  declares,  '  that  the 
judicial  power  shall  extend  to  all  cases  in  law 
and  equity,  arising  under  this  Constitution, 
the  laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made,  under  their 
authority.'  This  clause  enables  the  judicial 
department  to  receive  jurisdiction  to  the  full 
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extent  of  the  Constitution,  laws,  and  treaties 
of  the  United  States,  when  any  question  re- 
specting them  shall  assume,  such  a  form  that 
the  judicial  power  is  capable  of  acting  on  it. 
That  power  is  capable  of  acting  only  when 
the  subject  is  submitted  to  it  by  a  party  who 
asserts  his  rights  in  the  form  prescribed  by 
law.  It  then  becomes  a  case,  and  the  Consti- 
tution declares  that  the  judicial  power  shall 
extend  to  all  crises  arising  under  the  Constitu- 
tion, laws,  and  treaties  of  the  United  States." 

Same  —  Case  Originally  Brought  in  State  Court. 
—  Upon  the  question  whether  the  Supreme 
Court  of  the  United  States  has  appellate  juris- 
diction of  cases  brought  in  the  state  court,  the 
court  in  Ableman  v.  Booth,  n  Wis.  4g8,  says: 
"  The  theory  of  those  who  maintain  the  oppo- 
site doctrine  is,  that  the  word  cases  is  a  tech- 
nical term  (I  use  Mr.  Calhoun's  language),  de- 
fined in  law  to  be  a  suit  commenced,  and  that 
it  '  comprehends  only  suits  or  proceedings  in- 
stituted in  the  federal  court  invoking  the  exer- 
cise of  the  judicial  powerof  the  United  States;' 
that  the  second  section  of  the  third  article, 
when  construed  in  connection  with  the  first 
section  which  provides  that  '  the  judicial  power 
of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  such  inferior  courts  as  the 
Congress  may,  from  time  to  time,  ordain  and 
establish,'  is  to  be  deemed  to  refer  only  to 
the  courts  to  be  established  under  the  first  sec- 
tion, and  that  the  appellate  power  granted  ap- 
plies only  to  the  removal  of  cases  from  the 
inferior  federal  courts  to  the  Supreme  Court; 
in  other  words,  that  appellate  jurisdiction  only 
exists  in  the  Supreme  Court  in  those  cases 
where  the  inferior  federal  courts  possess  orig- 
inal jurisdiction.  The  radical  defect  of  this 
doctrine  is,  that  by  giving  this  narrowed  mean- 
ing in  the  word  cases,  it  almost  entirely  cuts 
off,  as  has  been  above  shown,  the  power  of  the 
federal  courts  with  which  the  advocates  of  this 
doctrine  themselves  admit  it  was  the  intention 
of  the  framers  to  invest  them  by  the  clause  in 
question,  and  vests  it  exclusively  in  the  state 
courts." 

Same — Question  Not  Raised.  —  In  Patric  v. 
Murray,  43  Barb.  (N.  Y.)  323,  it  was  held,  after 
a  verdict  had  been  rendered  and  a  judgment 
docketed  in  a  state  court,  with  no  defense  un- 
der any  act  of  Congress  interposed  upon  the 
trial,  that  the  Supreme  Court  was  not  author- 
ized to  direct  the  removal  of  the  cause  to  the 
Circuit  Court  of  the  United  States.  The  court 
said:  "  I  also  entertain  great  doubts  whether 
the  courts  of  the  United  States  can  have  orig- 
inal jurisdiction  of  an  action,  on  the  ground 
that  it  involves  the  question  of  the  validity  of 
a  constitutional  provision,  of  an  act  of  Con- 
gress, or  a  treaty,  where  it  is  entirely  optional 
with  the  defendant  to  raise  the  defense  or  not, 
as  he  pleases.  I  am  inclined  to  think  that  the 
act  in  question  was  not  intended  to  provide  for 
such  a  case,  but  only  for  those  cases  where 
such  a  question  would  naturally  and  neces- 
sarily arise.  This  distinction  was  not  exam- 
ined or  adverted  to  in  Jones  v.  Seward,  26 
How.  Pr.  (N.  Y.  Supreme  Ct.)  435.  Can  it  be 
said  that  a  case  arises  until  the  question  is 
raised?  These  words  have  a  settled  judicial 
construction.  In  Osborn  7/.  U.  S.  Bank,  9 
Wheat.  (U.  S.)  819,  the  court  said:  'A  ease 
arises,  within  the  meaning  of  the  Constitution, 


whenever  any  question  respecting  the  Consti- 
tution, laws,  or  treaties  of  the  United  States 
has  assumed  such  a  form  that  the  judicial 
power  is  capable  of  acting  upon  it.'  And 
Curtis  says,  in  his  commentaries  on  the  Con- 
stitution, §  7:  '  That  power  is  capable  of  acting 
only  when  the  subject  is  submitted  to  it  by  a 
party  who  asserts  his  rights  in  the  form  pre- 
sented by  law.  It  then  becomes  a  case.'  Cer- 
tainly, the  defendants  have  never  submitted  ! 
to  any  court  the  question  whether  the  fifth  sec- 
tion of  the  act  of  Congress  aforesaid  is  valid." 

Cases  Arising  in  the  Naval  Forces.  (See  also 
the  titles  United  States  Courts  ;  Militia.)  — 
In  In  re  Bogart,  2  Savvy.  (U.  S.)  397,  it  was 
held  that  an  offense  committed  by  a  party 
while  actually  in  the  naval  service  was  a  case 
arising  in  the  naval  forces,  and  that  Congress 
had  power  to  authorize  a  trial  of  such  an 
offense  by  court-martial  upon  proceedings 
commenced  after  the  connection  with  the  serv- 
ice of  the  party  charged  had  been  severed. 
The  court  said:  "  If  the  acts  of  Congress  con- 
ferring jurisdiction  upon  naval  and  military 
courts-martial  to  try  offenses  committed  in  the 
naval  and  military  service  are  held  to  be  con- 
stitutional, it  is  further  insisted,  on  behalf  of 
the  petitioner,  that  the  offense  must  not  only 
be  committed,  but  that  the  jurisdiction  must 
also  be  exercised,  or  at  least  must  attach  by  an 
arrest  and  commencement  of  the  prosecution, 
before  the  connection  of  the  offender  with  the 
service  is  legally  severed  by  the  expiration  of 
his  term  of  service,  or  by  resignation,  dis- 
missal, or  other  discharge;  that  Congress  has 
no  power  to  authorize  a  trial  after  the  connec- 
tion is  so  severed,  and  after  the  accused  has 
become  a  private  citizen.  To  support  this 
view  a  criticism  is  made  upon  the  word  case, 
and  it  is  argued  that,  although  the  offense  has- 
been  committed  while  in  the  naval  service,, 
yet  a  case  does  not  arise  until  a  charge  is  act- 
ually made,  and  if  the  charge  is  not  actually 
framed  and  presented  till  after  the  offender 
ceases  to  be  in  the  service,  it  is  not  a  '  case: 
arising  in  the  land  or  naval  forces  '  within 
the  meaning  of  the  fifth  amendment  to  the 
Constitution.  This  is  certainly  a  very  finely 
drawn  distinction.  It  is  not  merely  a  case 
that  the  court  is  to  try,  but  a  'ease  arising  in 
the  land  or  naval  forces.'  A  case,  in  ordinary 
parlance,  is  that  which  falls,  comes,  or  hap- 
pens; an  event.  Also  a  state  of  facts  involving 
a  question  for  discussion.  Webster's  Diet. 
But  the  event,  that  which  happens,  the  state  of 
facts  presenting  the  question  for  discussion, 
must  have  arisen  —  must  have  had  an  origin. 
*  *  *  A  case  arising  in  the  land  or  naval 
forces  appears  to  us  to  be  a  case  proceeding, 
issuing,  or  springing  from  acts  in  violation  of 
the  naval  laws  and  regulations,  committed 
while  in  the  naval  forces  or  service;  a  case 
originating  in  the  naval  forces  or  service;  or, 
in  other  words,  '  offenses  '  against  the  laws 
regulating  the  navy,  committed  by  a  party 
while  in  the  naval  forces."  See  Exp.  Milligan. 
4  Wall.  (U.  S.)  2. 

A  Case  Arising  under  a  Treaty.  —  These 
words,  in  the  same  section  of  the  Constitution, 
were  held  by  Marshall,  C.  J.,  not  to  apply  to 
an  action  of  ejectment  between  two  citizens  of 
the  same  state  for  a  tract  of  land  where  the  de- 
fendant set  up  an  outstanding  title  in  a  British 
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Trospass  on  the  Caae.  —  The  term  is  sometimes  used  as  an  abbreviation  of 

"  trespass  on  the  case."  1 

in  Case  of. —  The  term  is  used  in  the  phrase  "in  case  of,"  to  denote  the 

contingency  of  an  event.2 

A  Case  is  a  Covering,  Box,  or  Sheath  ;  that  which  encloses  or  contains.3 


subject,  which  he  contended  was  protected  by 
the  treaty,  but  the  highest  state  court  in  Mary- 
land decided  against  the  title.  Owings  v.  Nor- 
wood, 5  Cranch  (U.  S.)  344.  See  also  the  titles 
Treaties;  United  States  Courts. 

Cases  of  Admiralty  and  Maritime  Jurisdiction. 
(See  also  the  titles  Admiralty  Jurisdiction, 
vol.  1,  p.  645;  United  States  Courts.) — The 
clause  of  the  Constitution  restricting  the  juris- 
diction over  such  subjects  to  those  courts 
which  are  established  in  pursuance  of  article 
3  is  not  applicable  to  the  territories.  Ameri- 
can Ins.  Co.  v.  356  Bales  of  Cotton,  1  Pet.  (U. 
S.)  5II. 

For  a  discussion  of  the  application  of  this 
phrase  in  a  state  court,  see  Home  Ins.  Co.  v. 
North  Western  Packet  Co.,  32  Iowa  223. 

Case  in  Which  the  Law  of  the  United  States 
Authorizes  an  Oath  to  be  Administered.  —  Where, 
on  a  complaint  made  before  a  United  States 
commissioner  for  an  offense  against  the  United 
States,  one  S.  was  committed  to  stand  his 
trial,  and  before  warrant  issued  V.  went  before 
the  commissioner  to  justify  as  bail  for  S.  and 
made  in  his  deposition  statements  of  material 
matter  which  he  did  not  believe  to  be  true;  on 
an  indictment  and  conviction  of  V.  for  perjury 
the  court  held  that  the  deposition  was  made  in 
a  case  in  which  a  law  of  the  United  States 
authorizes  an  oath  to  be  administered  (Rev. 
Stat.,  §  5392),  Benedict,  J.,  saying:  "  I  am  of 
the  opinion  that  it  must  be  held  to  have  been 
so  made.  Plainly,  the  word  case,  as  used  in 
the  statute,  is  not  to  be  confined  to  suits  or 
proceedings  strictly  in  court.  There  are  many 
instances  where  the  laws  of  the  United  States 
authorize  an  oath  to  be  administered  when  no 
suit  or  criminal  proceeding  has  been  com- 
menced." U.  S.  v.  Volz,  14  Blatchf.  (U.  S.)  15. 
See  also  the  title  Perjury. 

1.  In  Carrol  v.  Green,  92  U.  S.  513,  the  court 
said:  "  Case  is  a  generic  term,  which  embraces 
many  different  species  of  actions.  '  There  are 
two,  however,  of  more  frequent  use  than  any 
other  form  of  action  whatever;  these  are 
assumpsit  and  trover.'    Steph.  Plead.  18." 

Trespass  and  Case  Distinguished. —  In  Harring- 
ton v.  Heath,  15  Ohio  485,  the  court  said: 
"  The  words  '  trespass  '  and  case,  both  in  their 
ordinary  and  legal  sense,  have  a  different 
meaning;  the  word  '  trespass  '  applying  to  in- 
juries resulting  from  direct  force,  and  case  to 
such  as  are  consequential.  True,  the  word 
'  trespass,'  in  its  broadest  signification,  as  em- 
bracing every  species  of  injury,  would  include 

case. 

2.  In  Case  of  the  Death.  (See  also  the  title 
Wills.)  —  In  wills,  this  and  kindred  phrases, 
when  applied  to  a  first  legatee,  and  followed 
by  a  second  legacy  of  the  same  property,  have 
been  interpreted  by  the  courts  not  to  mean 
death  at  any  time  in  the  future,  but  death  within 
a  certain  period,  and,  when  no  other  period 
is  indicated,  within  the  lifetime  of  the  testator. 


Lowfield  v.  Stoneham,  2  Stra.  1261;  Hinckley 
v.  Simmons,  4  Ves.  Jr.  160;  Turner  v.  Moor,  6 
Ves.  Jr.  557;  Cambridge  v.  Rous,  8  Ves.  Jr. 
12;  Galland  v.  Leonard,  1  Swanst.  161 ;  King 
v.  Taylor,  5  Ves.  Jr.  806;  Home  v.  Pillans,  2 
Myl.  &  K.  20;  Schenk  v.  Agnew,  4  Kay  &  J. 
406;  Briggs  v.  Shaw,  9  Allen  (Mass.)  516. 
But  see  Douglas  v.  Chalmer,  2  Ves.  Jr.  501; 
also  In  re  Potter's  Trust,  L.  R.  8  Eq.  52. 

3.  Webster's  Diet.,  followed  in  Bradley  v. 
Dull,  19  Fed.  Rep.  914.    This  was  a  patent  case. 

Case  or  Canister.  —  By  the  Metalliferous  Mines 
Act,  1872  (35  &  36  Vict.  c.  77,  §  23,  subd.  3), 
"  gunpowder  or  other  explosive  or  inflammable 
substance  shall  not  be  taken  into  the  mine,  ex- 
cept in  a  case  or  canister  containing  not  more 
than  four  pounds;"  and  it  was  held  that  the 
word  case  as  used  in  the  section  must  be  taken 
to  mean  something  solid  and  substantial  in  the 
nature  of  a  canister,  and  that  a  bag  of  linen  or 
calico  was  not  such  a  case.  Lord  Coleridge 
said:  "  I  should  say  that  here  the  words'  case 
or  canister  '  explain  one  another;  that  the  word 
case,  which  is  used  in  this  place  and  in  connec- 
tion with  '  canister,'  must  mean  a  case  in  the 
nature  of  a  canister,  not  strictly  speaking  a 
canister,  but  a  solid  and  substantial  thing  of 
wood  or  metal,  or  some  other  such  solid  sub- 
stance, which  can  be  covered  over  so  as  to  pre- 
vent ignition  from  a  spark.  That  seems  a 
proper  view  of  this  section,  because  in  so  con- 
struing the  act  we  give  effect  to  the  act  accord- 
ing to  its  purposes."  And  Grove,  J.,  said: 
"  I  am  entirely  of  the  same  opinion.  *  *  * 
When  I  first  read  section  23,  it  never  occurred  to 
me  that  case  meant  '  bag,'  nor  indeed  should  I 
have  expected,  until  a  definition  was  found  in- 
cluding bag  —  which  may  be  sometimes  the 
same  as  a  case  —  that  case  could  include  '  bag.' 
For  case,  prima  facie,  to  my  mind,  means 
something  solid  —  not  confined  perhaps  to  box, 
canister,  or  tin  case,  but  something  of  a  solid 
character.  The  counsel  for  the  respondents, 
in  answer  to  a  question  put  to  him  as  to  '  net,' 
defined  case  to  mean  anything  which  would  in- 
clude another  thing.  So  perhaps  a  handker- 
chief or  net  might  be  a  case.  *  *  *  Can 
any  one,  except  a  person  seeking  a  way  out  of 
the  act,  interpret  the  word  case  used  in  section 
23  otherwise  than  as  meaning  something  solid  ? 
But  it  is  said  the  word  case,  according  to  the 
dictionary,  may  include  a  bag.  There  are  few 
words  that  cannot  be  used  in  more  senses 
than  one,  and  are  not  capable  of  some  excep- 
tional interpretation  different  from  the  ordinary 
meaning  if  taken  from  their  context.  *  *  * 
Gunpowder  is  not  to  be  conveyed  into  a  mine 
except  in  something  that  will  protect  it.  A 
case  or  '  canister  '  would  protect  it  from  a 
spark  or  hot  cinder  which  would  be  almost 
certain  to  explode  it  if  only  in  a  thin  bag,  and 
still  more  so  in  a  net."  Foster  v.  Diphwys 
Casson  Slate  Co.,  18  Q.  B.  Div.  42S,  56  L.  J. 
M.  C.  21. 
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CASH.  (See  also  the  titles  Agency,  vol.  i,  p.  1003;  Credit;  Judicial 
Sales;  Money  Payment.)  —  "Cash"  means  ready  money,  money  in  hand.1 


1.  In  re  Palliser,  136  U.  S.  257;  Steward  v. 
Scudder,  24  N.  J.  L.  101;  Dazet  v.  Landry,  21 
Nev.  291. 

Usages  and  Customs  —  Commission  Merchants. 

(See  also  the  titles  Factors  or  Commission 
Merchants;  Usages  and  Customs.)  —  In  Bliss 
v.  Arnold,  8  Vt.  252,  it  was  held  that  when  a 
commission  merchant  is  directed  to  sell  for 
cash,  he  is  accountable  if  he  delivers  the  article 
sold,  without  receiving  the  pay  therefor,  and 
cannot  be  protected  by  any  custom  existing 
among  commission  merchants  to  deliver  such 
articles  and  wait  for  the  pay  for  a  week  or  ten 
days.  The  court  said:  "  In  all  sales  for  cash, 
the  money  must  be  paid  when  the  property  is 
delivered.  It  is  wholly  inconsistent  to  claim 
that  a  sale  for  cash  means  a  sale  on  a  credit 
for  a  week  or  ten  days."  To  the  same  effect 
see  Catlin  v.  Smith,  24  Vt.  85;  Leland  v. 
Douglass,  1  Wend.  (N.  Y.)  490;  Barksdale  v. 
Brown,  1  Nott  &  M.  (S.  Car.)  517. 

In  Steward  v.  Scudder,  24  N.  J.  L.  96,  it  was 
held  that  such  usage  must  be  uniform  and 
well  established  in  order  to  protect  the  factor; 
and  Elmer,  J.,  said,  that  although  it  was  not 
necessary  to  the  decision  of  the  case  at  bar  to 
decide  the  question,  he  was  strongly  inclined 
to  the  opinion  that  the  usage  set  up,  if  fully 
established,  ought  to  be  held  unreasonable 
and  therefore  illegal. 

In  Chapman  v.  Devereux,  32  Vt.  620,  it  is 
said:  "  Although  by  a  kind  of  false  gloss  the 
merchants  and  other  traders  and  business  men 
in  Boston,  and  some  other  cities,  probably, 
have  got  up  some  conventional  arrangement 
among  themselves  by  which  they  agree  that  a 
sale  or  purchase  on  thirty  days'  indulgence 
shall  not  be  regarded  as  upon  credit,  but  a 
cash  transaction,  this  certainly  does  not  make 
it  so  in  fact."  That  was  a  case  where  an 
agent  of  a  protective  association  purchased 
from  the  plaintiff  goods  of  the  value  of  nine 
thousand  dollars  on  credit,  notwithstanding 
that  by  the  rules  of  the  association  all  pur- 
chases were  required  to  be  for  cash. 

Same  —  Sale  of  Sugar.  —  Upon  the  question 
whether  a  sale  of  sugar  under  a  usage  allow- 
ing five  days  for  payment  was  a  cash  sale, 
McGloin,  J.,  says,  in  Dalaume  v.  Agar,  Mc- 
Gloin  (La.)  105:  "  This  word  may  be  employed 
at  all  times  as  the  synonym  of  money  in  gen- 
eral; but  Webster  declares  that  primarily  it 
means  '  ready  money,  money  in  chest,  or  on 
hand,  etc'  *  *  *  The  only  sense,  there- 
fore, permissible  in  this  connection  for  the 
term  '  cash  sale.'  is  the  primary  one  of  a  sale 
for  ready  money,  as  distinguished  from  one 
upon  a  credit.  Having  concluded  that  where 
a  person,  by  expression  or  implication,  stipu- 
lates for  cash,  what  he  reserves  is  the  right  to 
collect  his  money  at  will,  I  do  not  feel  justified 
in  going  to  the  extent  of  intimating  that  where 
parties  have  actually  settled  upon  a  definite 
period,  however  short,  during  which  payment 
may  be  withheld,  the  sale  is  nevertheless  for 
cash.  Such  a  state  of  facts  comes  too  clearly 
within  Webster's  definition  of  credit.  No.  11; 
'  time  given  for  payment  for  lands  or  goods 
sold  on  trust,  as  a  long  or  a  short  credit.'  Nor 


am  I  prepared  to  hold  that  parties,  by  calling 
a  sale  which  is  really  upon  credit  a  cash  one, 
can  change  its  character." 

Same  —  Custom  Sustained.  —  But  in  Clark  v. 
Van  Northwick,  1  Pick.  (Mass.)  343,  such  a 
usage  was  set  up  and  sanctioned  by  the  court. 
In  that  case  the  factor,  having  orders  to  sell 
goods  for  cash,  sold  and  delivered  them  to  a 
person  of  good  credit,  and  the  next  day  sent 
in  his  bill,  but  the  purchaser  did  not  pay  it. 
It  was  held  that  such  sale,  being  according  to 
usage,  was  no  breach  of  the  factor's  orders, 
and  that  he  was  not  bound  to  reseize  such  part 
of  the  goods  as  remained  unsold  by  the  pur- 
chaser. 

And  in  a  Missouri  case  the  court,  by  Gantt, 
P.  J.,  said :  "  A  sale  for  cash,  or  a  sale  which  is 
called  a  cash  transaction,  the  term  being  inter- 
preted in  the  sense  in  which  the  merchants  of 
St.  Louis  use  it,  is  something  different  from  a 
sale  of  goods  to  be  paid  for  on  delivery.  Of 
course  a  sale  of  goods  to  be  paid  for  on  deliv- 
ery may  in  one  sense  be  termed  a  sale  for 
cash;  but  the  interpretation  put  on  the  phrase 
a  cash  transaction,  or  a  cash  sale,  by  the  course 
of  dealings  in  St.  Louis,  demonstrates  that  often 
what  is  thus  characterized  repudiates  the  idea 
of  payment  at  the  time  when  the  goods  come 
to  the  possession  of  the  purchaser.  It  is  dis- 
tinctly shown  that  it  is  quite  consistent  with 
the  definition  practically  given  to  this  phrase 
by  the  well-understood  custom  of  the  mer- 
chants of  St.  Louis,  that  an  interval  of  thirty 
days  may  elapse  between  delivery  and  pay- 
ment, and  yet  that  the  transaction  may  be 
called  and  recognized  by  every  one  as  a 
'  cash  transaction.'  It  follows  that  a  '  sale  for 
cash,'  a  '  cash  sale,'  or  a  'cash  transaction,' 
is  something,  as  known  to  the  merchants  of 
St.  Louis,  not  to  be  confounded  for  a  moment 
with  a  sale  by  the  terms  of  which  the  goods 
sold  are  to  be  paid  for  on  delivery.  The  two  ex- 
pressions are  not  convertible;  and  every  in- 
struction which  in  terms  treats  them  as  con- 
vertible, or  which  assumes  their  convertibility, 
is  liable  to  mislead  a  jury  —  indeed,  can  hardly 
fail  to  have  that  effect.  Now,  there  was  no 
evidence  before  the  jury  that  the  goods  in  this 
case  were  to  be  paid  for  on  delivery.  There 
was  evidence  that  the  sale  was  for  cash,  or 
that  the  transaction  was  what  is  called  a  '  cash 
transaction.'  And  what  this  phrase  meant 
we  have  already  seen."  St.  Louis  Type 
Foundry  v.  Union  Printing,  etc.,  Co.,  3  Mo. 
App.  149- 

Checks.  (See  also  the  title  Checks.)  —  In  Hall 
v.  Storrs,  7  Wis.  253,  it  was  held  that  a  sale 
of  property  for  cash  meant  that  the  money 
should  be  paid  down  when  the  title  to  the  prop- 
erty passed,  and  that  a  sale  and  delivery  for  a 
bank  check,  payable  the  next  day  after  the 
sale,  was  not  a  sale  for  cash.  And  in  Crocker 
v.  Crane,  21  Wend.  (N.  Y.)  219,  checks  were 
held  not  to  be  cash. 

Checks  —  Auctions.  —  When  the  terms  of  a 
sale  by  auction  require  a  cash  payment,  the 
auctioneer  has  no  authority  to  receive  as  pay- 
ment a  check  upon  a  bank  in  which  the  drawer 
has  at  the  time  no  funds;  and  the  vendor  is 
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not  bound  by  the  act  of  the  auctioneer,  though 
he  omits  to  notify  the  vendee  that  he  repudi- 
ates it.  Broughton  v.  Silloway,  114  Mass.  71. 
See  also  the  title  AUCTIONS  AND  AUCTIONEERS, 
vol.  3,  p.  4114. 

Same  Payment.  (See  also  the  titles  Checks; 
PAYMENT.)  —  "Cash  is  money  at  command; 
ready  money.  (Worcester.)  Cash  (commerce) 
i>  money  on  hand,  which  a  merchant,  trader, 
or  other  person  has  to  do  business  with. 
(Bouvier's  Law  Diet.  240.)  To  receive  a  check, 
therefore,  as  cash,  is  to  receive  it  as  money, 
ready  money,  and  imports  a  payment  of  the 
debt  for  which  it  was  given."  Burks,  J.,  in 
Blair  v.  Wilson,  28  Gratt.  (Va.)  175. 

Treasury  Notes.  —  Where  property  was  adver- 
tised by  a  commissioner  to  be  sold  for  cash,  it 
was  held  no  variance  for  him  to  announce  at 
the  sale  that  payment  would  be  received  in 
United  States  treasury  notes,  the  court,  by 
Carroll,  Ch.,  saying:  "  The  mortgaged  prop- 
erty was  advertised  to  be  sold  for  cash,  and 
immediately  before  the  sale  it  was  announced 
that  payment  would  be  received  in  United 
States  treasury  notes.  It  is  objected  that  cash 
means  coin,  and  that  the  premises  were  there- 
fore sold  upon  other  terms  than  those  specified 
in  the  advertisement  of  sale.  It  would  be  diffi- 
cult to  show  that  the  term  cash  in  the  notice  of 
sale  was  intended  to  mean  or  actually  im- 
ported anything  else  than  ready  money,  in 
contradistinction  to  credit.  That  it  does  not 
mean  coin  when  employed  in  an  advertisement 
of  sale,  is  shown  by  the  very  case  cited  to  sus- 
tain the  objection  (Farr  v.  Sims,  Rich.  Eq.  Cas. 
(S.  Car.)  131.)"  Meng  v.  Houser,  13  Rich.  Eq. 
(S.  Car.)  210. 

But  it  has  been  held  that  treasury  notes  are 
not  money  or  cash,  and  that  evidence  of  one 
will  not  support  an  allegation  regarding  the 
other.  The  court,  Hosmer,  C.  J.,  said:  "  I 
am  aware  of  the  decision  made  in  a  sister  state 
{Keith  v.  Jones,  9  Johns.  (N.  Y.)  120),  in  which 
it  is  said  that  bank  paper,  in  conformity  with 
common  usage  and  understanding,  is  regarded 
as  cash,  and  that  the  same  observation  has 
been  made  in  other  cases.  Miller  v.  Race,  1 
Burr,  452;  Grant  v.  Vaughan,  3  Burr,  1516. 
Notwithstanding  the  truth  of  the  remark, 
evinced  by  constant  experience,  that  bank  bills 
are  voluntarily  received  as  cash,  I  cannot 
admit  that  he  who  assumes  to  pay  gold  and 
silver  coin  can  compel  his  creditor  to  receive 
in  satisfaction  bank  bills  of  any  or  either  of 
the  numerous  banks  in  our  country.  The 
creditor  may  always  say,  and  this  should  be 
an  impenetrable  shield,  Non  htecin  fadcra  vent. 
Let  the  law  be  as  it  may  with  respect  to  bank 
bills,  which  by  usage  are  treated  as  cash,  and 
are  the  common  currency  of  our  country,  theie 
is  no  analogy  between  them  and  treasury 
notes.  The  latter  are  neither  cash  nor  cur- 
rency; and  there  is  no  usage  to  sanction  or 
even  give  plausibility  to  their  being  considered 
as  such."    Foquet  v.  Hoadley,  3  Conn.  534. 

Banknotes.  (See  also  the  title  Banknotes, 
vol.  3,  p.  774.)  —  Banknotes,  being  ready 
money,  have  been  held  to  pass  as  cash  by  a  de- 
vise of  "  all  that  should  be  in  testator's  house 
at  his  death;"  otherwise  of  bonds  and  other 
securities,  they  not  being  cash,  but  only  evi- 
dence of  so  much  money  due.  Popham  v. 
Aylesbury,  Ambl.  6S.    To  the  same  effect  see 


Southcot  v.  Watson,  3  Atk.  232;  U.  S.  Bank  v. 
Georgia  Bank,  10  Wheat.  (U.  S.)  347;  Mann  v. 
Mann,  1  Johns.  Ch.  (N.  Y.)  238.  And  see  the 
title  Wills. 

In  Miller  v.  Race,  1  Burr.  459,  Lord  Mans- 
field said:  "A  banknote  is  constantly  and  uni- 
versally, both  at  home  and  abroad,  treated  as 
money,  as  cash;  and  paid  and  received  as 
cash.  And  it  is  necessary,  for  the  purposes  of 
commerce,  that  their  currency  should  be  estab- 
lished and  secured." 

Same  —  Contract  to  Pay  Current  Banknotes. 
—  In  Morris  v.  Edwards,  1  Ohio  189,  it  was 
held  that  a  contract  to  pay  two  thousand  dol- 
lars in  current  banknotes  was  a  contract  to 
pay  money.  The  court  said:  "  In  the  course 
of  business  they  are  charged  and  credited  as 
cash,  as  money." 

Same  —  Judicial  Sale.  —  Where  a  plaintiff  in 
execution,  desiring  to  purchase  the  defendant's 
land  at  a  low  price,  ordered  the  sheriff  to  sell 
for  specie,  the  order  was  indorsed  on  the  exe- 
cution, but  no  such  condition  was  stated  in 
the  advertisement.  On  the  day  of  sale  a 
junior  creditor  offered  three  thousand  dollars 
for  the  land  in  bank  bills.  His  offer  was  re- 
fused, and  the  land  was  sold  to  a  third  person 
for  one  thousand  dollars.  It  was  held  that  the 
sale  was  void  as  against  the  junior  creditor, 
and  at  his  instance  it  was  set  aside,  the  court, 
by  O'Neall,  J.,  saying:  "  To  enable  persons  to 
buy,  they  ought  to  be  apprised  of  the  terms  on 
which  the  property  is  to  be  sold.  The  usual 
terms  of  a  sheriff's  sale  are  cash.  The  term 
cash  has  two  meanings  —  one  a  payment  in  cur- 
rent bills,  the  other  in  specie.  The  first  is  the 
popular,  the  latter  the  legal  meaning.  The 
former  has,  in  common  parlance,  entirely  sup- 
planted the  latter.  An  advertisement  that  the 
sale  was  to  be  for  cash  would  be  understood 
by  every  one  to  be  for  current  bills.  A  sale 
made  for  specie,  under  such  a  notice,  was  any- 
thing else  than  fair.  It  was,  in  fact,  a  sale 
without  being  advertised,  for  one  of  the  most 
important  conditions  of  the  sale  was  not  dis- 
closed in  the  advertisement.  In  this  respect 
the  sale  was  void  for  want  of  authority  on  the 
part  of  the  sheriff  to  sell."  Farrz'.  Sims,  Rich. 
Eq.  Cas.  (S.  Car.)  131.  See  also  the  title  Ju- 
dicial Sale. 

Same  — Held  Not  Cash.  —  But  in  Coxe  v.  State 
Bank,  8  N.  J.  L.  172,  it  was  held  that  bank- 
notes were  not  cash  and  could  not  be  tendered, 
nor  could  they  be  brought  into  court,  as  such. 
To  the  same  effect  is  Barnard  v.  Whiting,  7 
Mass.  358. 

Promissory  Note  —  Judicial  Sale.  —  The  terms 
of  a  deed  of  trust  required  that  the  real  estate 
therein  mentioned  should  be  sold  "  for  casJi." 
Subsequent  to  the  execution  of  the  deed  and 
prior  to  the  sale,  the  property  became  encum- 
bered with  various  liens.  At  the  sale  the  pur- 
chaser paid  for  the  property  only  a  portion  of 
the  sum  named  as  the  purchase-money,  but 
gave  his  notes  to  the  holders  of  the  liens  for 
the  balances  due  them  over  and  above  the 
amounts  realized  by  them  at  the  sale,  and  in 
consideration  of  these  notes  the  lien-holders 
yielded  up  their  claims  against  the  maker  of 
the  deed  of  trust.  It  was  held  that  the  notes 
so  given  were  equivalent  to  cash  placed  in  the 
hands  of  the  trustee.  Mead  v.  McLaughlin, 
42  Mo.  198. 
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Special  Partnership  —  Promissory  Notes.  (See 
the  titles  Limited  Partnership;  Partner- 
ship.)—In  Pierce  v.  Bryant,  5  Allen  (Mass.) 
91,  the  provision  of  Gen.  Stat.,  c.  55,  §  2,  of 
Massachusetts,  requiring  an  actual  cash  pay- 
ment, as  capital,  to  be  made  by  one  who  enters 
a  firm  as  a  special  partner,  in  order  to  exoner- 
ate him  from  liability  for  the  debts  of  the  firm, 
was  held  not  complied  with  by  the  delivery  to 
the  firm  of  promissory  notes  which  were  re- 
ceived and  treated  as  cash.  And  under  a  sim- 
ilar statute  it  has  been  held  that  the  surrender 
of  a  note  was  not  actual  cash.  Haviland  v. 
Chace,  39  Barb.  (N.  Y.)  283. 

Same  —  United  States  Bonds.  —  In  Haggerty  v. 
Foster,  103  Mass.  19,  it  was  held  that  authoriz- 
ing the  partnership  to  apply  for  its  benefit  and 
as  part  of  its  capital  United  States  bonds  was 
not  "  an  actual  cash  payment,"  as  capital,  by 
the  person  giving  the  authority,  within  the 
meaning  of  the  Massachusetts  statute,  so  as  to 
exempt  him  as  a  special  partner.  The  court 
said:  "The  use  of  the  phrase  'actual  cash 
payment'  is  emphatic  and  significant.  It  is 
wisely  intended  to  exclude  a  construction  by 
which  commercial  securities,  of  any  descrip- 
tion short  of  cash,  may  be  regarded,  by  the  aid 
of  mercantile  usage  or  otherwise,  as  substan- 
tially equivalent  to  cash  ;  and  to  remove  from 
all  parties  the  temptation  to  evade  its  require- 
ments in  this  respect." 

Auctions.  —  Bills  of  Exchange  were  held  not  to 
be  cash  in  Williams  v.  Evans,  L.  R.  1  Q.  B. 
352,  and  therefore  an  auctioneer  cannot  receive 
them  as  such.  To  the  same  effect  is  Sykes  v. 
Giles,  5  M.  &  W.  645.  And  see  the  title 
Auctions  and  Auctioneers,  vol.  3,  p.  494. 

Bills  of  Exchange  —  Negotiability.  (See  also 
the  title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  103.)  —  A  promissory  note 
made  payable  in  foreign  bills  is  not  a  cash 
note,  and  therefore  is  not  negotiable.  Jones  v. 
Fales,  4  Mass.  245.  Contra  in  New  York,  where 
a  note  was  made  payable  in  "  York  State  bills 
or  specie,"  which  the  court  held  was  the  same 
thing  as  being  made  payable  in  lawful  current 
money  of  the  state.  Keith  v.  Jones,  9  Johns. 
(N.  Y.)  120. 

So  a  promissory  note  payable  "  in  bank 
notes  current  in  the  city  of  New  York  "  has 
been  held  a  negotiable  note  within  the  statute. 
Judah  t.  Harris,  19  Johns.  (N.  Y.)  144.  See 
Morris  v,  Edwards,  I  Ohio  189. 

Cash  Notes.  —  In  Ward  v.  Lattimer,  2  Tex. 
245,  it  was  held  that  a  promise  to  pay  in  cash 
notes  was  not  equivalent  to  a  promise  to  pay 
the  nominal  amount  in  money.  The  court 
said:  "  There  has  been,  it  is  believed,  some 
diversity  of  opinion  as  to  the  legal  effect  of  the 
term  'cash  notes,'  as  used  in  the  two  notes 
sued  on;  by  some  it  has  been  contended  that 
as  notes  are  not  property,  [it  is]  to  be  dropped 
as  unmeaning  and  senseless;  that  therefore 
a  promise  to  pay  a  given  sum  of  money  in 
rash  notes  is  an  absolute  promise  to  pay 
so  much  money.  This  reasoning  is  far  from 
satisfactory,  for  although  a  cash  note  would 
not  be  property  in  the  technical  sense  of  the 
term,  it  would  not  follow  necessarily  that  the 
parties  attached  no  meaning  or  importance  to 
the  word;  in  truth,  it  would  seem  much  more 
reasonable  to  suppose  they  meant  a  chose  in 
action  calling  for  the  stipulated  amount,  and 


further,  that  they  did  mean  to  make  a  differ- 
ence between  money  and  such  cash  note." 

Existing  Debt.  —  Where  a  person  purchases 
for  cash  he  will  not  be  permitted  to  compensate 
the  price  with  an  existing  debt  of  the  vendor. 
Delaume  v.  Agar,  McGloin  (La.)  98. 

Same  —  Vendor's  Overdue  Note.  —  But  in  a 
Maryland  case  the  court  held  that  where  a  sale 
of  goods  is  made  for  cash,  an  offer  by  the  ven- 
dee to  pay  in  the  vendor's  own  overdue  notes 
was  a  compliance  with  the  condition;  Mason, 
J.,  saying:  "  A  cash  payment,  in  ordinary 
parlance,  is  understood  in  contradistinction  to 
a  credit  payment;  and  there  is  no  more  reason 
for  supposing  that  the  first  is  to  be  made  in 
money  than  that  a  deferred  or  credit  payment 
is  when  due.  Each  payment  must  be  made  in 
the  same  way.  The  only  difference,  as  before 
remarked,  is  that  one  must  be  made  at  the 
time  of  sale  or  delivery,  the  other  when  the 
credit  has  expired.  What  discharges  the  one 
will  also  discharge  the  other."  Foley  v. 
Mason,  6  Md.  51. 

Cash  Value — Taxation.  (See  also  the  title 
Taxation;  and  see  Value.)  —  Statutes  provid- 
ing for  assessments  for  taxation  frequently  di- 
rect that  property  shall  be  assessed  at  its  cash 
value,  and  the  term  "cash  value"  in  this  con- 
nection has  received  construction  in  a  number 
of  cases.  Thus,  in  State  v.  Chicago  Pac.  R.  Co., 
10  Nev.  48,  it  was  held  that  the  cash  value  of  a 
railroad  is  measured  by  the  amount  of  cash  re- 
quired to  procure  it,  provided  its  utility  is  com- 
mensurate with  its  cost;  and  the  amount  of 
cash  required  to  procure  a  railroad  is  the  neces- 
sary cost  of  construction.  The  court  said  :  "If 
the  road  does  not  pay  current  expenses,  and 
cannot  be  expected  to  do  so,  then  it  is  worth 
no  more  than  the  value  of  its  movable  mate- 
rial, less  the  cost  of  taking  it  up  and  getting  it 
to  market.  But  if,  on  the  contrary,  its  busi- 
ness, present  and  prospective,  is  such  as  to 
yield  a  net  income  for  an  indefinite  period 
equal  to  interest  at  current  rates  on  its  neces- 
sary cost  and  that  of  its  rolling-stock,  then  its 
cash  value  is  equal  to  its  necessary  cost,  less 
damage  to  material;  and  for  that  amount,  at 
least,  it  must  be  presumed  it  would  sell  if 
offered  for  sale.  It  might,  indeed,  if  the  road 
was  extremely  profitable,  sell  for  much  more 
than  its  necessary  cost;  but  in  that  case  any 
amount  bid  in  excess  of  cost  would  be  allowed, 
not  for  the  road  itself,  but  for  its  franchise,  or 
monopoly,  or  something  of  the  sort,  with  a 
value  distinct  from  that  of  the  road." 

Same — Full  Cash  Value.  —  In  the  Code  of 
California,  §3627,  providing  that  "all  property 
must  be  assessed  at  its  full  cash  value,"  the 
term  "full  cash  value"  means  the  amount  at 
which  the  property  would  be  appraised  if  taken 
in  payment  of  a  just  debt  due  from  a  solvent 
debtor.  Huntington  t.  Central  Pac.  R.  Co., 
2  Sawy.  (U.  S.)  510. 

Same  —  Salable  Value. —  In  Cummings  v. 
Merchants'  Nat.  Bank,  101  U.  S.  162,  the  court 
said:  "  The  phrases  '  salable  value,'  '  actual 
value,'  'cash  value,'  and  others  used  in  the  di- 
rections to  assessing  officers,  all  mean  the  same 
thing,  and  are  designed  to  effect  the  same  pur- 
pose." 

Same  —  Pecuniary  Value.  —  In  Perry  v.  Big 
Rapids,  67  Mich.  146,  it  was  held  that  a  con- 
stitutional provision  requiring  assessments  to 
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be  made  on  property  at  its  cash  value  meant 
no!  only  what  may  be  put  to  valuable  uses, 
but  what  has  a  recognizable  pecuniary  value, 
inherent  in  itself,  anil  not  enhanced  or  dimin- 
ished according  u>  the  person  who  owns  or 
uses  it. 

Money  Means  Cash.  (Sec  also  the  title  Money.) 
—  Tacobs's  Estate,  140  Pa.  St.  274. 

Judicial  Sales.  (Sec  also  the  title  Judicial 
Sales.)  —  An  order  of  the  court  directed  that 
land  should  be  sold  for  cash.  The  sheriff,  on 
receiving  a  bid,  waited  thirty  minutes,  and, 
failing  to  receive  the  money,  resold  the  prop- 
erty. It  was  held  that  the  resale  was  right. 
The  court  said:  "  The  court  complied  strictly 
with  the  provisions  of  the  statute,  and  ordered 
the  premises  sold  for  cash,  which  meant  that 
the  moment  that  the  bid  was  accepted  the  bid- 
der should  be  prepared  then  and  there  to  make 
his  bid  good  by  depositing  the  sum  bid  in  the 
hands  of  the  sheriff.  It  would  be  inconsistent 
to  say  that  a  sale  for  cash  meant  a  sale  on 
credit  for  thirty  days,  or  until  the  confirmation 
of  the  sale  by  the  court.  If  such  had  been  the 
intention,  the  court  would  have  said  so  in  its 
decree,  and  provided  for  the  purchaser  deposit- 
ing a  certain  per  cent,  of  the  purchase  money, 
or  the  bond  that  should  be  given  to  secure  the 
payment  of  the  money,  upon  the  confirmation 
of  the  sale.  A  sale  for  cash  is  a  sale  for  the 
money  in  hand.  Steward  v.  Scudder,  24  N. 
J.  L.  98;  Bliss  v.  Arnold,  8  Vt.  255.  Cash  is 
money  at  command;  ready  money.  (Worces- 
ter; Wharton's  Law.  Diet.)"  Dazet  v.  Landry, 
21  Nev.  291. 

Sale  of  Postage  Stamps.  (See  also  title  Postal 
Laws.) — In  In  re  Palliser,  136  U.  S.  257.it 
was  held  that  a  sale  by  a  postmaster  of  post- 
age stamps  on  credit  was  a  violation  of  an  act 
forbidding  him  to  sell  or  dispose  of  them  ex- 
cept for  cash.  The  court  said:  "The  word 
cash  in  this  statute,  as  in  common  speech, 
means  ready  money,  or  money  in  hand,  either 
in  current  coin  or  other  legal  tender,  or  in 
bank  bills  or  checks  paid  and  received  as 
money,  and  does  not  include  promises  to  pay 
money  in  the  future.  A  sale  on  credit  is  not, 
ordinarily  speaking,  and  in  the  absence  of  any 
evidence  of  usage,  a  sale  for  cash,  within  the 
meaning  of  that  word  as  used  in  statutes  or 
contracts.  Muller  v.  Norton,  132  U.  S.  501; 
Bliss  v.  Arnold,  8  Vt.  252;  Steward  v.  Scudder, 
24  N.J.  L.  96;  Foley  v.  Mason,  6  Md.  37 ;  Blair 
v.  Wilson,  28  Gratt.  (Va.)  175;  Farr  v.  Sims, 
Rich.  Eq.  Cas.  (S.  Car.)  131;  Meng  v.  Houser, 
13  Rich.  Eq.  (S.  Car.)  213." 

Legal  Tender  —  Confederate  Money.  — An  order 
of  the  court  authorized  an  administrator  to  sell 
land  for  cash.  It  was  held  that  the  term  cash 
meant  legal  tender  or  its  equivalent,  i.  e., 
money,  and  not  Confederate  money.  Kitchell 
v.  Jackson,  44  Ala.  304. 

insurance  Policy  —  Actual  Cash  Value.  (See 
also  Actual,  vol.  1,  p.  607;  Value  ;  and  the 
title  Fire  Insurance.)  —  In  an  insurance  policy 
it  was  held  that  the  term  "  actual  cash  value" 
meant  the  sum  of  money  the  ruined  goods 
would  have  brought  for  cash,  at  the  market 
price  at  the  time  when  and  the  place  where 
they  were  destroyed.  Mack  v.  Lancashire 
Ins.  Co.,  2  McCrary  (U.  S.)  211. 

Same  —  Estimated  Cash  Value.  —  Where  a  fire 
insurance  policy  contained  this  clause:  "  It  is 


agreed  that  the  aggregate  amount  insured  ifii 
this  and  other  companies  on  the  above- 
mentioned  property  shall  not  exceed  two-thirds- 
of  the  estimated  cash  value,"  it  was  held  that 
the  "  estimated  cash  value  "  was 'that  at  the 
time  of  insurance,  as  placed  upon  the  policy, 
for  otherwise  the  contract  would  be  reformed 
by  substituting  "  actual  "  for  "  estimated." 
Elliott  v.  Lycoming  County  Mut.  Ins.  Co.,  66. 
Pa.  St.  22,  5  Am.  Rep.  323. 

Out  and  Out.  —  A  power  contained  in  a  deed 
of  trust  to  sell  the  trust  property  for  a  price  to 
be  paid  "  out  and  out  in  money  "  was  held  not 
to  warrant  a  sale  on  credit.  The  court  said: 
"  Even  unaided  by  the  context,  I  would  under- 
stand the  words  here  to  mean  a  sale  for  cash, 
not  on  credit;  a  completion  of  the  transaction 
by  the  execution  of  a  conveyance  and  payment 
of  the  consideration  at  the  same  time,  ending 
and  closing  the  matter  by  one  process.  This 
would  undoubtedly  be  the  meaning  of  a  cash 
sale,  or  a  sale  for  cash.  No  one  ever  supposed 
these  terms  thus  standing  meant  a  sale  on 
time.  The  universal  understanding,  it  is  be- 
lieved, is  the  contrary  of  this,  and  that  the- 
words  'cash  sale  '  exclude  the  idea  of  credit  or 
time  to  be  given  for  payment.  The  words  here, 
'  to  be  paid  out  and  out  in  money,'  were  but  a 
definition  attempted  of  a  cash  sale."  Phila- 
delphia, etc.,  R.  Co.  v.  Lehigh  Coal,  etc.,  Co., 
36  Pa.  St.  204.  See  also  the  title  Trust  Deeds, 
and  Power  of  Sale  Mortgages. 

Credit  in  Cash.  —  An  instrument  in  the  follow- 
ing form:  "  Port  of  London  Sea,  Fire,  and  Life 
Assurance  Co.  To  the  Cashier:  Fifty-three 
days  after  date,  credit  Messrs.  P.  &  Co.  or 
order  with  the  sum  of  five  hundred  pounds, 
claimed  per  Cleopatra,  in  cash,  on  account  of 
this  corporation.  A.  C,  Managing  Director," 
was  held  to  be  a  bill  of  exchange,  and  properly 
declared  on  as  such;  Creswell,  J.,  saying: 
"  Credit  in  cash  clearly  means  '  pay  over  the 
money;'  "  and  Williams,  J.:  "I  am  of  the 
same  opinion;  '  credit  in  cash'  is  equivalent 
to  '  pay.'  "  Ellison  v.  Collingridge,  9  C.  B.. 
570,  67  E.  C.  L.  570. 

Copper  Cash.  —  Chinese  coin,  known  in  China 
as  copper  cash,  composed  of  copper  and  lead 
and  copper  and  nickel,  and  used  in  China  as 
money  by  count,  is  not  entitled  to  be  imported 
into  this  country  free  of  duty,  under  Schedule 
I  of  the  Tariff  Act  of  July  30,  1846  (9  U.  S. 
Stat,  at  Large  49),  as  "  coins,  gold,  silver,  and 
copper,"  unless  it  is  imported  to  be  used  as  a 
part  of  the  currency  of  this  country,  or  is  at 
the  time  of  its  importation  a  part  of  such  cur- 
rency. Otherwise  it  is  chargeable  with  a  duty 
of  five  per  cent,  under  Schedule  H  of  said 
act  as  "  copper,  when  old  and  fit  only  to  be 
re-manufactured."  Crocker  v.  Redfield,  4 
Blatchf.  (U.  S.)  378. 

In  Cash.  —  Proposals  for  a  contract  requiring 
as  security  the  certificate  of  a  bank  that  it  holds 
a  deposit  of  four  thousand  dollars  in  cash  are 
satisfied  by  a  certificate  of  the  deposit  of  four 
thousand  dollars  without  further  specification. 
People  v.  Contracting  Board,  27  N.  Y.  378. 

Terms  Cash.  —  Upon  a  bill  of  parcels  appeared 
these  words:  "Terms  cash."  It  was  held 
that  prima  facie  these  words  imported  that  no 
credit  was  to  be  given,  but  that  it  might  be 
shown  what  meaning  the  parties  attached  to 
them,  and  that,  for  this  purpose,  the  usage  to- 
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CASHIER.  (See  also  the  titles  Banks  and  Banking,  vol.  3,  p.  845 ;  Offi- 
cers and  Agents  of  Private  Corporations.) — A  cashier  is  defined  to 
be  one  who  has  charge  of  the  money,  or  superintends  the  books,  payments,, 
and  receipts,  of  a  bank  or  moneyed  institution.1 

CAST. — To  cast  means  to  throw.*    The  term  is  also  used  metaphorically 


make  a  discount  when  bills  were  paid  within 
six  months  was  competent  evidence,  and 
might  be  considered  by  the  jury  in  ascertain- 
ing what  contract  the  parties  made.  George 
v.  Joy,  19  N.  H.  544. 

The  words  "Terms  cash"  upon  an  unre- 
ceipted bill  of  goods  sent  by  a  wholesale  to  a 
retail  dealer  cannot  be  held,  as  a  matter  of  law, 
to  imply  that  the  goods  were  paid  for  before 
they  were  shipped.  Wellauer  v.  Fellows,  48 
Wis.  105. 

Terms  Cash — Mechanics'  Lien.  (See  also  title 
Mechanics'  Lien.)  —  A  mechanics'  lien  law 
required  that  the  record  should  contain  a  state- 
ment of  the  terms,  time  given,  and  conditions 
of  the  contract.  The  appellee's  claim  of  lien 
stated  that  "  the  terms,  time  given,  and  condi- 
tion of  said  contract  are  and  were  cash."  The 
court  said:  "  On  behalf  of  appellant,  it  is  in- 
sisted that  the  requirement  as  to  '  terms,  time 
given,  and  conditions  of  his  contract  '  is  not 
fulfilled  by  ihe  statement  that  they  '  were  and 
.are  cash.'  '  The  lien  provided  by  the  statute 
can  be  maintained  only  by  a  substantial  ob- 
servance of  its  provisions.'  Wood  v.  Wrede, 
46  Cal.  637.  And  we  are  not  at  liberty  to  treat 
any  of  its  requirements  as  unessential.  The 
only  question  which  we  can  determine  is 
whether  there  has  been  a  substantial  compli- 
ance with  them.  Whether  the  word  cash  suffi- 
ciently shows  what  the  terms  and  conditions 
of  the  contract  were,  and  what  time  was  given, 
is  the  question  which  we  have  to  decide.  In 
respondent's  brief  it  is  said  that  '  in  modern 
times  there  is  no  word  in  the  English  language 
so  pregnant  with  meaning  as  the  little  word 
cash,  used  in  the  proper  relation;'  and  it  is 
further  said,  in  the  same  connection,  that  '  it 
contains  a  world  of  significance.'  On  turning, 
however,  to  the  standard  dictionaries  of  the 
English  language,  we  find  that  its  primary 
meaning  is  '  a  box,'  and  that  its  common 
meaning  is  '  money,'  and  that  it  sometimes 
means  '  ready  money.'  Accepting  these  defi- 
nitions as  probably  correct,  it  does  not  seem  to 
us  that  the  word  cash,  when  used  in  the  con- 
nection in  which  it  is  in  this  case,  signifies  any- 
thing."   Hooper  v.  Flood,  54  Cal.  218. 

"Gold  dust"  is  not  cash  within  the  meaning 
of  a  contract  calling  for  the  payment  of  cash; 
for,  said  the  court,  by  Bennett,  J.:  "  By  the 
contract  the  lumber  was  to  be  paid  for  in  cash, 
and  gold  dust  is  not  cash.  The  defendants,  how- 
ever, could  receive  it  at  such  price  as  they 
chose  in  lieu  of  cash,  the  same  as  they  might 
accept  any  other  article  of  merchandise  instead 
of  cash.  They  did  receive  it  at  fifteen  and  one- 
half  dollars  per  ounce;  the  plaintiff  paid  it  at 
that  valuation;  and  though  he  paid  it,  as  he 
says,  under  protest,  his  protest  was  a  nullity. 
If  gold  dust  was,  in  truth,  at  sixteen  dollars 
the  ounce,  equivalent  to  cash,  why  did  he  not 
exchange  it  at  that  rate  for  cash,  and  make  his 
payment  in  that  about  which  there  could  be 
no  question?    Gold  dust  is  constantly  fluctuat- 


ing in  its  market  value;  it  is  an  article  of  traffic 
like  merchandise,  and  a  payment  in  it  is  a  pay- 
ment for  just  so  much  as  the  parties  agree, 
and  for  no  more."  Gunter  v.  Sanchez,  1 
Cal.  49. 

Cash  Advances.  —  Under  the  Louisiana  Code, 
the  word  "  advances  "  has  been  construed  to 
include  acceptances  not  paid.  Turpin  v.  Rey- 
nolds, 14  La.  477.  The  court  said  that  it  is 
customary  among  merchants,  when  they  wish 
to  restrict  the  meaning  of  the  word  "advances  " 
to  actual  disbursements  of  money,  to  use  the 
term  "cash  advances." 

Cash.,  as  Abbreviation  for  Cashier.  —  See  Nave 
v.  Hadley,  74  Ind.  157. 

1.  Sturges  v.  Circleville  Bank,  11  Ohio  St. 
153. 

Cashier  of  Bank.  (See  the  titles  Banks  and- 
Banking,  vol.  3,  p.  845;  Officers  and  Agents 
of  Private  Corporations.)  —  The  cashier  of 
a  bank  is  the  executive  officer  by  whom  its 
debts  are  received  and  paid,  and  its  securities 
taken  and  transferred.  He  conducts  the  whole 
financial  operations  of  the  bank.  Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  10  Wall.  (U.  S.)- 
650;  U.  S.  v.  City  Bank,  21  How.  (U.  S.)  364; 
U.  S.  Bank  v.  Dunn,  6  Pet.  (U.  S.)  51;  Minor 
-'.  Mechanics'  Bank,  1  Pet.  (U.  S.)46;  Bank  of 
Commerce  -'.  Hart,  37  Neb.  199. 

Clerk  in  Charge  of  Money.  —  A  cashier  is  de- 
fined to  be  one  who  has  charge  of  money;  a 
cash  keeper.  Mills  v.  State,  23  Tex.  304.  And 
in  this  case  it  was  said  that  a  clerk  who  had 
charge  of  the  money  of  the  firm,  who  kept  the 
cash  of  the  firm  and  paid  it  out,  might  withi 
perfect  accuracy  be  called  the  cashier  of  the 
firm. 

2.  Cast  Away.  —  In  charging  the  jury  in  arr 
indictment  for  casting  away  and  destroying  a 
vessel,  of  which  the  defendant  was  owner,  on 
the  high  seas,  with  intent  to  prejudice  the  un- 
derwriters, Washington,  J.,  said:  "  Before  the 
prisoner  can  be  found  guilty,  you  must  be  sat- 
isfied of  the  following  facts:  (1)  That  Johns 
was  the  owner  of  The  Enterprise:  this  is 
acknowledged.  (2)  That  she  was  insured :  this 
is  proved.  (3)  That  she  was  cast  away  or 
otherwise  destroyed;  this  is  a  mixed  ques- 
tion of  law  and  fact.  The  question  of  law  is 
new;  and  in  giving  a  legal  definition  of  those 
words  we  have  very  few  sources  of  informa- 
tion to  resort  to.  But  after  the  fullest  consid- 
eration which  we  have  been  able  to  give  the 
question,  we  are  of  opinion  that  to  destroy  a 
vessel  is  to  unfit  her  for  service  beyond  the 
hopes  of  recovery  by  ordinary  means.  This, 
as  to  the  extent  of  the  injury,  is  synonymous 
with  cast  away;  it  is  the  general  term.  Cast- 
ing away  is,  like  burning,  a  species  of  destruc- 
tion. Both  of  them  mean  such  an  act  as 
causes  the  vessel  to  perish,  to  be  lost,  to  be 
irrecoverable  by  ordinary  means.  Whether 
upon  the  evidence,  and  agreeable  to  this  defi- 
nition, The  Enterprise  was  cast  away  or  de- 
stroyed, is  a  matter  of  fact  for  your  decision.'* 
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in  the  sense  of  to  turn  and  balance;  to  cause  to  preponderate.1 

CASUAL.  — The  word  "  casual  "  means  happening  by  accident  or  brought 

about  by  an  unknown  cause.2 

CASUALTY.    (See  also  ACCIDENT,  vol.  I,  p.  272;  and  the  title  Act  of 

(inn,  vol.  1,  p.  584.)  —  "Casualty"  means  an  accident ;  that  which  comes  by 

chance  or  without  design,  or  without*being  foreseen.3 


U.  S.  v.  Johns,  1  Wash.  (U.  S.)  371,  4  Dall.  (Pa.) 
412.  See  also  U.  S.  v.  Vanranst,  3  Wash.  (U. 
S.)  146.  And  see  the  titles  Barratry,  vol.  3, 
p.  S62;  Marine  Insurance;  Masters  of  Ves- 
sels; Seamen. 

1.  Casting  Vote.  —  Where  a  statute  relating 
to  religious  corporations  provided  that  the 
chairman  should  have  the  casting  vote,  the 
court  held  that  this  did  not  mean  that  the  chair- 
man should  have  the  casting  vote  only  in 
case  of  a  tie  arising  upon  the  votes  of  the  other 
members,  but  that  the  term  "casting  vote,"  as 
used  in  that  section,  was  to  be  construed  as 
authorizing  the  chairman,  after  having  first 
voted  with  the  rest,  upon  a  tie  occurring,  to 
give  a  second  vote;  the  court,  by  Gilbert,  J., 
saying:  "  It  then  contains  another  grant  of 
power  to  the  presiding  officer,  virtute  officii,  in 
the  words,  '  he  shall  have  the  casting  vote.' 
What  is  the  legal  effect  of  the  latter  grant?  By 
the  common  law  a  casting  vote  sometimes  sig- 
nifies the  single  vote  of  a  person  who  never 
votes  but  in  the  case  of  an  equality;  some- 
times the  double  vote  of  a  person  who  first 
votes  with  the  rest,  and  then,  upon  an  equality, 
creates  a  majority  by  giving  a  second  vote.  I 
Bl.  Com.  181  n.;  Jac.  Law  Die,  Parliament, 
7.  I  think  that  in  the  statute  under  considera- 
tion the  term  'casting  vote'  is  used  in  the  latter 
sense.    1  Bl.  Com.  478  n.;  Rex  v.  Windham, 

1  Cowp.  377.  It  is  true  that  a  double  vote  is  not 
allowed  in  corporate  meetings,  except  by  ex- 
press statute  (Anonymous,  Lofft's  Rep.  315,  15 
Vin.  214);  but  that  it  ought  to  be  allowed  where 
the  statute  is  clear,  cannot  be  doubted.  In 
Rex  v.  Ginever,  6  T.  R.  732,  a  charter  had  been 
granted  creating  a  corporation,  and  giving  the 
bailiffs  and  aldermen,  or  a  major  part  of  them, 
power  to  choose  a  senior  bailiff.  A  by-law 
was  passed  giving  to  the  senior  bailiff  the 
casting  voice,  in  cases  where,  in  the  election 
of  bailiffs,  aldermen,  or  other  officers,  the 
voices  should  happen  to  be  equal.  The  court 
held  the  by-law  to  be  void,  because  it  was  con- 
trary to  the  constitution  of  the  charter;  but  it 
was  tacitly  conceded  that  if  the  provision  of 
the  by-law  had  been  incorporated  in  the  charter 
the  senior  bailiff  would  have  had,  in  case  of  an 
equality  of  votes,  a  double  vote.  Lord  Ken- 
yon,  C.  J.,  and  Lawrence,  J.,  expressly  asserted 
that  such  would  have  been  the  effect  of  the  by- 
law if  it  had  been  valid.  See  also  State  v. 
Adams,  2  Stew.  (Ala.)  231;  Rex  v.  Bumstead, 

2  B.  &  Ad.  699.  22  E.  C.  L.  174."  People  v. 
Church  of  Atonement,  48  Barb.  (N.  Y.)  603. 
See  also  the  titles  Legislatures;  Parlia- 
mentary Law;  Religious  Societies.  And  see 
Meetings,  and  references  there  given. 

2.  Lewis  v.  Lofley,  92  Ga.  808.  And  in  this 
case  it  was  held  that  a  debt  incurred  for  the 
building  of  a  court-house  could  not  be  re- 
garded as  a  debt  incurred  "  to  supply  casual 
deficiencies  of  revenue." 

Casual  Ejector.  —  The  nominal  defendant  in 


ejectment.  See  Encyc.  of  Pl.  and  Pr.,  title 
Ejectment. 

"  Casual  Poor  are  such  poor  persons  as  are 
suddenly  taken  sick  or  meet  with  some  acci- 
dent when  from  home,  and  are  thus  providen- 
tially thrown  upon  the  charities  of  those  among 
whom  they  happen  to  be;  and  when  in  such 
cases  the  parish  officers  afford  relief,  they  have 
no  remedy  over  for  the  money  expended  —  not 
even  against  the  parish  where  the  person  re- 
lieved was  regularly  chargeable."  Per  Horn- 
blower,  C.  J.,  in  Force  v.  Haines,  17  N.  J.  L. 
405.  See  also  Atkins  v.  Banwell,  2  East  505; 
and  the  title  Poor  and  Poor  Laws. 

3.  Grant  v.  Moseley,  29  Ala.  305,  following 
Webster's  Diet. 

Casualty  or  Necessity.  —  Leaving  a  homestead 
because  unable  to  make  a  living  on  it  is  not  a 
case  of  "  casualty  or  necessity,"  within  a  stat- 
ute providing  that  abandonment  in  such  case 
should  not  work  a  forfeiture.  The  court  said: 
"  The  word  casualty  evidently  refers  to  some 
sad  accident  —  as  fire  or  flood  or  some  social 
or  family  disaster  or  misfortune — which  causes 
a  temporary  absence.  *  *  *  The  two  words 
may  fairly  imply  various  other  events  impossi- 
ble to  enumerate;  but  no  proper  construction 
can  make  them  cover  an  indefinite  abandon- 
ment for  years  induced  by  the  fact  that  the 
owner  has  found  elsewhere  a  location  deemed 
more  advantageous."  Thompson  v.  Tillotson, 
56  Miss.  36.    See  also  the  title  Homestead. 

Resulting  in  Death.  —  Casualties  in  the  title 
to  a  portion  of  a  statute  was  held  to  mean  casu- 
alties resulting  in  death.  Nothard  v.  Pepper, 
17  C.  B.  N.  S.  51,  112  E.  C.  L.  51. 

Insurance.  —  In  an  insurance  policy  it  was 
provided  that  if  the  premises  "  be  damaged  or 
destroyed  by  the  bursting  of  a  boiler  or  by  ex- 
plosion from  any  cause,  this  policy  shall  be 
null  and  void  the  instant  the  casualty  by  ex- 
plosion occurs."  It  was  held  that  the  word 
casualty  referred  to  the  damage  or  destruction 
of  the  premises  mentioned  in  the  condition,  and 
not  to  a  fire  caused  by  the  explosion.  Waldeck 
v.  Springfield  F.  &  M.  Ins.  Co.,  56  Wis.  98. 
See  also  the  title  Fire  Insurance. 

Same  —  Casualties  or  Consequences  of  War.  —  A 
policy  of  insurance  upon  the  life  of  W.  con- 
tained a  condition  prohibiting  the  insured  from 
going  south  of  a  specified  degree  of  latitude, 
and  from  entering  in  any  "  military  or  naval 
service  whatever."  At  the  time  of  issuing  the 
policy  the  company,  in  consideration  of  a 
further  premium,  gave  W.  a  written  permis- 
sion to  go  south  of  the  specified  degree  of  lati- 
tude for  one  year,  provided  that  the  "  said  W. 
was  not  insured  by  said  policy  against  death 
from  any  of  the  casualties  or  consequences  of 
war  or  rebellion,  or  from  belligerent  forces  in 
anyplace  where  he  may  be."  The  insured, 
while  engaged,  within  the  year,  in  building  a 
railroad  bridge,  under  the  direction  of  the 
United  States  military  authorities,  thirty  miles 
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Definitions. 


CASUS.    (See  also  Case.) —  Casus  means  a  case.1 

CATALOGUE.  —  A  list  or  enumeration  of  the  names  of  men  or  things,  dis- 
posed in  a  certain  order.2 


in  the  rear  of  the  Union  army,  was  killed  by  a 
party  of  four  men,  not  in  uniform,  who  robbed 
the  other  laborers.  It  was  held  that  the  death 
of  the  insured  did  not  occur  while  engaged  in 
"  military  service,"  or  from  the  "  casualties  of 
war  or  rebellion,"  within  the  meaning  of  the 
policy,  and  that  the  company  was  liable. 
Welts  v.  Connecticut  Mut.  L.  Ins.  Co.,  48  N. 
V.  34,  8  Am.  Rep.  518.  See  also  the  title  Life 
Insurance. 

Casualty  Insurance.  (See  the  title  Insurance, 
and  the  references  there  given  to  specific 
articles  upon  different  kinds  of  insurance, 
t.  g.,  accident  insurance,  life  insurance,  etc.) 
—  In  State  v.  Federal  Investment  Co.,  48 
Minn,  ill,  it  is  said  that  "  casualty  insurance 
has  a  well-defined  meaning  as  insurance 
against  loss  through  accidents  or  casualties, 
resulting  in  bodily  injury  or  death."  And  in 
that  case  it  was  held  that  a  company  which  as 
often  as  one  hundred  dollars  accumulated  paid 
it  to  the  member  holding  the  oldest  outstand- 
ing certificate,  was  not  a  casualtij  insurance 
company. 

Lease.  (See  also  the  title  Lease.)  —  A  lease 
provided  that  the  rent  should  cease  if  the 
premises  became  untenable  "  by  fire  or  other 
casualty."  The  building  became  untenant- 
able in  consequence  of  a  greater  portion  of  it 
being  taken  down  to  conform  to  an  order  of 
the  city  widening  the  street  on  which  it  was 
situated.  It  was  held  that  this  was  not  a  casu- 
alty within  the  provision.  Mills  v.  Baehr,  24 
Wend.  (N.  Y.)  254. 

Lease.  —  Inevitable  Casualties,  in  a  lease, 
means  only  such  casualties  as  are  inevitable 
by  the  lessee,  and  not  such  as  might  not  be 
avoided  by  the  united  efforts  of  the  whole  so- 
ciety. Destruction  by  fire  arising  from  a  cause 
unknown  is  such  an  inevitable  casualty.  Hodg- 
son v.  Dexter,  1  Cranch  (C.  C.)  109.  See  also 
Inevitable. 

Same. —Unavoidable  Casualties,  in  a  lease,  upon 
injury  or  destruction  from  which  there  is  to  be 
an  abatement  of  rent,  mean  "  events  or  acci- 
dents which  human  foresight,  prudence,  and 
sagacity  cannot  prevent,"  and  do  not  include 
an  injury  from  the  failure  of  the  landlord  to 
repair  the  adjoining  tenements.  Welles  v. 
Castles,  3  Gray  (Mass.)  323.  See  also  Un- 
avoidable. 

A  Ticket  provided  that  baggage  must  be  at 
the  owner's  risk  against  all  casualties.    It  was 


held  that  the  words  "  against  all  casualties  " 
were  merely  intended  to  extend  the  meaning 
of  the  term  "owner's  risk,"  and  might  be  trans- 
lated "  as  to  everything  that  may  happen." 
Dixon  v.  Richelieu  Nav.  Co.,  15  Ont.  App.  647. 
See  also  Owner. 

Revenue  Law.  (See  also  the  title  Revenue 
Laws.)  —  The  U.  S.  Revised  Statutes  permit 
the  secretary  of  the  treasury  to  make  allow- 
ance for  losses  of  spirits  while  in  bond,  aris- 
ing from  "  actual  destruction  by  accidental 
fire  or  other  casualty."  It  was  held,  where 
the  loss  resulted  from  warpage  and  injury  to 
the  barrels,  caused  by  excessive  and  unusual 
heat,  from  abnormal  evaporation,  and  from 
undiscoverable  worm-holes,  that  such  loss  was 
not  within  the  provisions.  Crystal  Spring  Dis- 
tillery Co.      Cox,  6  U.  S.  App.  50. 

1.  Casus  Foederis. —  The  case  of  the  treaty  or 
compact;  the  case  or  event  contemplated  by  a 
treaty;  a  case  within  it  or  to  which  it  applies. 
1  Kent's  Com.  49. 

For  an  example  of  the  use  of  the  term  casus 
foederis  as  applied  to  a  bottomry  contract,  see 
Franklin  Ins.  Co.  v.  Lord,  4  Mason  (U.  S.)  253. 

Casus  Fortuitus.  (See  also  the  title  Act  of 
God,  vol.  1,  p.  584;  and  see  Accident,  vol.  1, 
p.  272.)  —  A  fortuitous  or  accidental  event;  an 
inevitable  accident;  an  event  occurring  with- 
out the  intervention  of  human  agency,  and 
producing  a  loss  in  spite  of  all  human  effort 
or  sagacity.  3  Kent's  Com.  216,  300.  In  Colt 
v.  M'Mechen,  6  Johns.  (N.  Y.)  168,  Kent,  C. 
J.,  said:  "A  common  carrier  is  only  to  be  ex- 
cused from  a  loss  happening  in  spite  of  all 
human  effort  and  sagacity.  (Trent  Nav.  v. 
Wood,  3  Esp.  N.  P.  127.)  A  casus  fortuitus 
was  defined,  in  the  civil  law,  to  be  quod fato 
contingit,  cuivis  diligentissimo  possit  contingere." 
See  also  Cas. 

Casus  Omissus.  —  A  case  omitted,  overlooked, 
or  not  provided  for;  applied  usually  to  the 
omission  of  a  statute,  to  provide  for  a  particu- 
lar case.  2  Black.  Com.  260;  State  v.  Hunk- 
ins,  go  Wis.  264. 

2.  Webster's  Diet. 

An  Expired  Lease,  offered  in  evidence  in  an 
action  for  not  farming  the  land  in  accordance 
with  the  covenants  contained  therein,  was 
held  not  to  be  a  schedule,  catalogue,  or  inven- 
tory within  the  meaning  of  an  act  requiring 
such  writings  to  be  stamped.  Strut  v.  Robin- 
son, 3  B.  &  Ad.  395,  23  E.  C.  L.  102. 
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CROSS-REFERENCES. 

As  to  the  Assignability  of  Mere  Possibilities,  Contingencies,  etc.,  see  the  title  ASSIGN- 
MENTS, vol.  2,  p.  1026. 

See  also  the  titles  CONSIDERATION;  CONTRACTS ;  EQUITY;  FRAUD; 
REMAINDERS  AND  EXECUTORY  INTERESTS ;  UNCONSCION- 
ABLE BARGAINS;  UNDUE  INFLUENCE. 


I.  Definition.  —  "  Catching  bargain  "  or  "  catching  a  bargain  "  is  the  pur- 
chase by  means  of  an  unconscionable  agreement,  of  an  expectant  estate  or 
interest  from  an  expectant  heir,  a  reversioner  or  remainderman,  or  from  any  one 
who  has  the  hope  of  succession  to  the  property  or  estate  of  an  ancestor  or 
relative.1  The  terms  are  also  applied  to  similar  agreements  by  which  money 
is  loaned  to  an  expectant,  upon  a  like  estate  or  interest,  to  be  repaid  when  the 
estate  or  interest  shall  vest.8 


1.  Black's  Law  Diet.  178;  Anderson's  Law 
Diet.  110.  See  also  Beynon  v.  Cook,  L.  R.  10 
Ch.  391. 

2.  Black's  Law  Diet.  178. 
Unconscionable   Agreement  or  Bargain.  —  An 

unconscionable  agreement  or  bargain  may  be 
defined  as  one  which  it  is  apparent  from  the 
intrinsic  nature  and  subject  of  the  bargain 
itself  that  no  man  in  his  senses  and  not  under 
delusion  would  make  on  the  one  hand,  and  no 
honest  and  fair  man  would  accept  on  the 
other.  Chesterfield  v.  Janssen,  2  Ves.  154.  See 
also  Dunn  v.  Chambers,  4  Barb.  (N.  Y.)  380. 

In  M'Clure  v.  M'Clure,  1  Phila.  (Pa.)  117, 
the  court  said:  "  It  is  out  of  such  grants  of  pos- 
sibilities and  expectancies  that  much  of  the  law 
as  to  catching  bargains  has  arisen." 

Expectant  Heirs.  —  It  seems  that  by  early 
common  law  the  term  "  catching  bargain  " 
and  the  equitable  doctrine  applicable  thereto 
were  only  applied  to"  expectant  heirs."  But 
by  reason  of  the  equitable  relief  extended  to 
other  classes  of  expectants,  the  phrase  "  ex- 
pectant heirs  "  "  is  used  not  in  its  literal  mean- 
ing, but  as  including  every  one  who  has  either 
a  vested  remainder  or  a  contingent  remainder 


in  a  family  property,  including  a  remainder  in 
a  portion  as  well  as  a  remainder  in  an  estate, 
and  every  one  who  has  the  hope  of  succession 
to  the  property  of  an  ancestor,  either  by  reason 
of  his  being  the  heir  apparent  or  presumptive,  or 
by  reason  merely  of  the  expectation  of  a  devise 
or  bequest  on  account  of  the  supposed  or  pre- 
sumed affection  of  his  ancestor  or  relative. 
More  than  this,  the  doctrine  as  to  expectant 
heirs  has  been  extended  to  all  reversioners 
and  remaindermen,  as  appears  from  Totten- 
ham v.  Emmet,  14  W.  R.  3,  and  Aylesford  v. 
Morris,  L.  R.  8  Ch.  484."  Beynon  v.  Cook, 
L.  R.  10  Ch.  391.  See  also  McKinney  v. 
Pinckard,  2  Leigh  (Va.)  149,  21  Am.  Dec.  601; 
Whelen  v.  Phillips,  151  Pa.  St.  312;  Freeman  v. 
Bishop,  2  Atk.  39,  where  the  court  said:  "  This 
court,  in  relieving  an  heir  against  fraud,  does 
not  consider  whether  the  estate  in  expectancy 
comes  to  him  as  heir  to  his  father,  and  by 
descent,  or  from  any  other  relation;  but  the 
rule  which  directs  in  this  case  is  the  necessity 
that  young  heirs  are  in  for  the  most  part,  which, 
naturally  lays  them  open  to  imposition." 

To  the  same  effect,  see  Butler  v.  Haskell, 
4  Desaus.  (S.  Car.)  697. 
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CA  TCHING  BARGAIN. 


Equitable  Doctrine. 


II.  Form  of  Transaction.  —  The  form  of  the  transaction  is  immaterial ;  it 

may  be  by  sale,  loan,  mortgage,  annuity,  or  post-obit  bond.1 

III.  The  Equitable  Doctrine  —  1.  In  General  —  Grounds  of  Doctrine.  —  The 

whole  doctrine  of  courts  of  equity,  with  respect  to  catching  bargains  with 
expectant  heirs  and  reversioners  and  others  in  like  predicament,  assumes  that 
one  party  is  defenseless  and  exposed  to  the  demands  of  the  other,  under  the 
pressure  of  necessity.2  It  assumes,  also,  that  there  is  a  direct  or  implied  fraud 
upon  the  parent  or  other  ancestor,  who,  from  ignorance  of  the  transaction,  is 
misled  into  a  false  confidence  in  the  disposition  of  his  property,  so  that  without 
his  knowledge  and  consent  he  diverts  his  bounty  from  the  heir  to  a  stranger.3 

The  protection  which  equity  extends  to  an  expectant  heir  in  dealings  with 
his  expectancy  approaches  nearly  to  an  incapacity  to  contract.4 

2.  Inadequacy  of  Consideration.  —  The  general  rule  is  that  mere  inadequacy 
of  consideration,  unless  it  be  the  result  of  fraud,  surprise,  or  misrepresentation, 
is  not  a  sufficient  ground  to  set  aside  a  conveyance.5 

In  England  a  well-recognized  exception,  however,  exists  as  to  dealings  with 
expectants  and  reversioners,  and  it  is  held  that  even  in  the  absence  of  actual 
fraud,  which  is  a  frequent  ingredient  in  dealings  with  them,  mere  inadequacy 
of  consideration  is  a  sufficient  ground  for  the  rescission  of  their  contracts  for 


Illustrations.  —  One  who  has  an  estate  in  pos- 
session, in  a  part  of  which  another  has  a  life 
estate,  is  not  an  expectant  heir.  Davidson  v. 
Little,  22  Pa.  St.  245,  60  Am.  Dec.  81.  But  if 
the  bulk  of  the  property  sold  is  reversionary, 
the  mere  fact  that  a  small  part  is  in  possession 
will  not  prevent  the  application  of  the  rule 
with  reference  to  the  sale  of  interests  in  rever- 
sion. Davis  v.  Marlborough,  2  Swanst.  147; 
Portmore  v.  Taylor,  4  Sim.  182.  Otherwise 
where  the  interest  is  substantially  an  estate 
in  possession.    Wardle  v.  Carter,  7  Sim.  490. 

One  entitled  to  the  income  of  property,  sub- 
ject to  an  annuity  to  another,  is  not  an  expect- 
ant heir.    Webster  v.  Cook,  L.  R.  2  Ch.  542. 

A  legatee  whose  legacy  is  not  to  be  paid  for 
several  years  is  not  an  expectant.  Parmelee 
v.  Cameron,  41  N.  Y.  392.  One  expecting  a 
legacy  from  a  person  still  living  is.  Bacon 
v.  Bonham,  33  N.  J.  Eq.  614. 

In  Nevill  v.  Snelling,  15  Ch.  Div.  679,  a  bar- 
gain with  a  younger  son  was  relieved  against, 
though  he  had  no  expectancy;  the  bargain 
having  been  entered  into  in  the  hope  of  extort- 
ing monev  from  the  father. 

1.  Sile.—  Edwards  v.  Burt,  2  DeG.  M.  &  G. 
55;  Foster  v.  Roberts,  29  Beav.  467. 

Mortgage.  —  Beynon  v.  Cook,  L.  R.  10  Ch. 
38);  Butler  v.  Duncan,  47  Mich.  94,  41  Am. 
Rep.  711;  Bromley  v.  Smith,  26  Beav.  644. 

In  Emmet  v.  Tottenham,  10  Jur.  N.  S.  1090, 
it  is  held  that  the  mortgage  of  a  reversionary 
interest  stands  upon  the  same  footing  as  a 
sale,  and  if  the  consideration  proves  to  be  in- 
adequate it  will  be  set  aside. 

Annuity.  —  Davis  v.  Marlborough,  2  Swanst. 
15;;  Hr>mley  v.  Smith,  26  Beav.  663. 

Post-obit  Bond.  —  Aldborough  v.  Trye,  7  CI. 
&  F.  436.  See  Crawford  v.  Russell,  62  Barb. 
(N.  Y.)95. 

2  Grounds  of  Doctrine.  —  1  Story  Eq.  Jur. 
§  31 1;  King  v.  Hamlet,  2  Myl.  &  K.  456;  Curtis 
v.  C  litis,  40  Me.  24,  63  Am.  Dec.  651. 

3.  K  ing  v.  Hamlet,  2  Myl.  &  K.  456;  Cole  v. 
Gibbons,  3  P.  Wms.  290;  Chesterfield  v. 
J»n  -  Jen,  2  Vcs.  158;  McClure  v.  Raben,  133  Ind. 
507.  36  Am.  St.  Rep.  558,  125  Ind.  139.  In 


this  case  the  court  said:  "Such  contracts  and 
conveyances  [encourage]  extravagance,  prodi- 
gality and  vice  on  behalf  of  the  heir,  and  in 
some  instances  might  create  an  anxiety  on  the 
part  of  an  avaricious  or  vicious  purchaser  for 
the  death  of  the  ancestor." 

See  also  Curtis  v.  Curtis,  40  Me.  24,  63  Am. 
Dec.  651. 

Nature  of  the  Fraud. —  In  Chesterfield  v. 
Janssen,  2  Ves.  125,  the  court  said:  "  The  last 
head  of  fraud  on  which  there  has  been  relief 
is  that  which  infects  catching  bargains  with 
heirs,  reversioners,  or  expectants,  in  the  life 
of  the  father,  etc.,  against  which  relief  al- 
ways extended.  These  have  been  generally 
mixed  cases,  compounded  of  all  or  every  spe- 
cies of  fraud;  there  being  sometimes  proof 
of  actual  fraud,  which  is  always  decisive. 
There  is  always  fraud  presumed  or  inferred 
from  the  circumstances  or  conditions  of  the 
parties  contracting;  weakness  on  one  side, 
usury  on  the  other,  or  extortion  or  advantage 
taken  of  that  weakness.  There  has  been  al- 
ways an  appearance  of  fraud  from  the  nature 
of  the  bargain.  *  *  *  In  most  of  these 
cases  have  concurred  deceit  and  illusion  on 
other  persons  not  privy  to  the  fraudulent 
agreement.  The  father,  ancestor,  or  relation, 
from  whom  was  the  expectation  of  the  estate, 
has  been  kept  in  the  dark;  the  heir  or  expect- 
ant has  been  kept  from  disclosing  his  circum- 
stances and  resorting  to  them  for  advice,  which 
might  have  tended  to  his  relief;  *  *  *  this 
misleads  the  ancestor,  who  has  been  seduced 
to  leave  his  estate,  not  to  his  heir  or  family, 
but  to  a  set  of  artful  persons  who  have  divided 
the  spoil  beforehand." 

See  also  Aylesford  v.  Morris,  L.  R.  8  Ch. 
492;  Aldborough  v.  Trye,  7  CI.  &  F.  436; 
Boynton  v.  Hubbard,  7  Mass.  112. 

4.  Peacock  v.  Evans,  16  Ves.  Jr.  512. 

5.  Peacock  v.  Evans,  16  Ves.  Jr.  512;  Judge 
v.  Wilkins,  19  Ala.  765;  Wolford  v.  Powers, 
85  Ind.  294,  44  Am.  Rep.  16;  Osgood  v.  Frank- 
lin, 2  Johns.  Ch.  (N.  Y.)  1,  7  Am.  Dec.  513; 
Parmelee  v.  Cameron,  41  N.  Y.  392.  And  see 
the  title  Consideration. 
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or  dealings  with  their  expectancies  or  reversionary  interests.1 

But  iu  Some  of  the  United  states  the  doctrine  is  less  strict,  it  being  held  that  in  the 
absence  ol  actual  fraud  the  transaction  will  not  be  disturbed;  that  inadequacy 
ol  price  is  to  be  regarded  only  as  evidence  of  fraud,  but  if  upon  consideration 
of  all  the  facts  the  dealing  appears  to  have  been  honest  it  must  stand.8 

A  Subpurchaser  has  been  held  to  be  affected  by  all  the  circumstances  of  fraud 
and  imposition  affecting  the  original  transaction.3 

What  Constitutes  Inadequacy  of  Consideration.  —  There  is  no  definite  rule  as  to 
what  constitutes  inadequacy  of  consideration.'4  It  is  a  question  to  be  decided 
upon  the  peculiar  circumstances  of  each  case,5  in  view  of  an  adequate  con- 


1.  Mere  Inadequacy  —  In  England  Ground  for 
Avoidance.  —  O'Rorkc  v.  Bolingbroke.  L.  R. 
2  App.  814;  St.  Albyn  v.  Harding,  27  Beav. 
II;  Evans  v.  Llewellin,  I  Cox  333;  Jones  v. 
Ricketts,  31  Beav.  130;  Shelly  v.  Nash,  3 
Madd.  235;  Gowland  v.  De  Faria,  17  Ves.  Jr. 
20;  Davies  v.  Cooper,  5  Myl.  &  C.  270;  Baw- 
tree  v.  Watson,  3  Myl.  &  K.  339;  Emmet  v. 
Tottenham,  iojur.  N.  S.  logo. 

In  Peacock  v.  Evans,  16  Ves.  Jr.  512,  it  is 
held  that  "anything  that  can  be  substantially 
considered  as  inadequacy  is  a  ground  for  set- 
ting aside  the  contract." 

Fraud  Implied.  —  Fraud  will  be  implied  when 
the  consideration  is  inadequate.  O'Rorke  v. 
Bolingbroke,  L.  R.  2  App.  820;  Salter  v.  Brad- 
shaw,  26  Beav.  161;  Foster  v.  Roberts,  29 
Beav.  467. 

2.  In  United  States,  Rule  Otherwise  —  Illinois. 
—  Parsons  v.  Ely,  45  111.  232. 

New  York.  —  Varick  v.  Edwards,  Hoffm. 
Ch.  (N.  Y.)  382.  See  also  Dunn  v.  Chambers, 
4  Barb.  (N.  Y.)  380. 

North  Carolina.  —  Mastin  v.  Marlow,  65  N. 
Car.  695. 

Pennsylvania.  —  Davidson  v.  Little,  22  Pa. 
St.  245,  60  Am.  Dec.  81;  Power's  Appeal,  63 
Pa.  St.  443;  Whelen  v.  Phillips,  151  Pa.  St.  312. 

South  Carolina. — Butler  v.  Haskell,  4  Desaus. 
(S.  Car.)  687. 

Virginia.  —  M'Kinney  v.  Pinckard,  2  Leigh 
(Va.)  149,  21  Am.  Dec.  601;  Mayo  v.  Carring- 
ton,  19  Gratt.  (Va.)  74;  Cribbins  v.  Markroad, 
13  Gratt.  (Va.)  495,  67  Am.  Dec.  775. 

In  Osgood  v.  Franklin.  2  Johns.  Ch.  (N.  Y.) 
1,  7  Am.  Dec.  513,  the  English  rule,  as  stated 
above,  is  quoted  approvingly,  but  the  ques- 
tion was  not  directly  involved  in  the  case. 

3.  Subpurchaser.  —  Addis  v.  Campbell,  4 
Beav.  401.  In  this  case  B.  purchased  a  re- 
versionary interest  of  A.  at  a  gross  under- 
value and  under  circumstances  which  rendered 
the  transaction  void  in  equity.  C.  had  notice 
of  the  invalidity  of  the  contract,  but  ten  years 
afterwards  he  purchased  the  reversion  of  B., 
paying  him  the  full  value.  A.  joined  in  the 
conveyance  and  confirmed  the  sale.  The 
court,  being  of  opinion  that  C.  had  not  taken 
proper  steps  to  protect  A.  in  the  second  trans- 
action, set  it  aside  and  decreed  a  re-convey- 
ance on  repayment  of  the  consideration  given 
by  B.  to  A.  in  the  first  transaction. 

See  also  Savery  v.  King,  5  H.  L.  Cas.  627. 

4.  Taylour  v.  Rochfort,  cited  in  How  v.  Wel- 
don,  2  Ves.  517;  Nott  v.  Hill,  2  Ch.  Cas.  120, 
where  Lord  Nottingham  said  that  "  by  the 
civil  law,  a  bargain  of  double  the  value  shall 
be  avoided,"  and  expressed  a  wish  that  it  were 
so  in  England. 


Sale  by  Auction.  —  A  sale  by  auction  is  a 
means  of  ascertaining,  as  nearly  as  it  can  be 
ascertained,  that  the  sum  which  the  thing  will 
fetch  in  the  market  is  the  sum  which  the  thing 
is  worth,  and  therefore  negatives  the  imputa- 
tion of  fraud.  Aldborough  v.  Trye,  7  CI.  &  F. 
460.  See  also  Shelly  v.  Nash,  3  Madd.  232; 
Baker  v.  Bent,  1  Russ.  &  M.  224;  Lord  v. 
Jeff  kins,  35  Beav.  7;  Foster  v.  Roberts,  29 
Beav.  467. 

5.  Illustrations  of  Inadequacy  of  Consideration. 

—  In  Foster  v.  Roberts,  29  Beav.  467,  a  rever- 
sionary interest  worth  £400  was  purchased  in 
a  bona  fide  transaction  for  £370.  It  was  set 
aside  after  it  had  fallen  into  possession,  on 
the  mere  ground  that  it  was  the  sale  of  a 
reversion  at  an  undervalue. 

In  Twisleton  v.  Griffith,  1  P.  Wms.  310,  the 
defendant  loaned  an  heir  £100  under  an  agree- 
ment by  which  the  heir  should  pay  him  £2,500 
if  he  survived  his  father,  otherwise  nothing; 
and  equity  relieved  the  plaintiff  from  the  bar- 
gain. 

In  Berny  v.  Pitt,  2  Vern.  14,  the  plaintiff 
borrowed  £2,000  and  entered  into  two  judg- 
ments of  £5,000  apiece,  conditioned  that  if  he 
outlived  his  father  and  within  a  month  after 
his  father's  death  paid  the  defendant  £5,000, 
and  if  the  plaintiff  should  marry  in  the  lifetime 
of  his  father,  then  if  he  should,  from  such 
marriage,  pay  the  defendant  interest  for  his 
£5,000,  the  defendant  should  vacate  the  judg- 
ments; with  the  further  condition  that  it  was 
the  intent  of  the  parties  that  if  the  plaintiff  did 
not  outlive  his  father  the  money  should  not 
be  repaid.  Shortly  afterwards  the  father  died, 
and  the  plaintiff  asked  to  be  relieved  against 
the  judgments  upon  the  payment  of  the 
amount  loaned  with  interest.  While  there 
was  no  fraud  used  by  the  defendant,  or  on  his 
behalf,  to  induce  the  plaintiff  to  make  the  bar- 
gain, yet  in  respect  merely  to  the  unconscion- 
ableness  of  the  bargain,  the  plaintiff  was  re- 
lieved from  the  judgment. 

In  Jones  v.  Ricketts,  31  Beav.  130,  a  pur- 
chase of  a  reversionary  interest  for  £200  was 
set  aside  on  the  sole  ground  that  the  purchaser 
had  paid  £38  less  than  its  real  value. 

In  Batty  v.  Lloyd,  1  Vern.  141,  an  expectant 
was  entitled  to  an  estate  after  the  death  of  two 
elderly  persons.  He  borrowed  £300,  and 
agreed  to  pay  £700  when  the  estate  should 
come  into  his  possession,  and  he  mortgaged  the 
estates  as  security.  In  this  case  the  court 
would  not  relieve,  although  it  appeared  that 
he  came  into  possession  within  two  years. 

In  Nott  v.  Johnson,  2  Vern.  27,  reversing  1 
Vern.  167,  the  facts  were  these:  The  plaintiff 
being  entitled  to  an  estate-tail  after  the  death 
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sideration,  which  is  held  to  be  the  fair  market  value  of  the  property  in  con- 
troversy at  the  time  of  the  transaction  complained  of.1 

Value  of  Reversionary  Interest.  —  In  calculating  the  value  of  a  reversionary 
interest  in  real  estate  the  court  will  be  guided  by  its  nature,  location,  and 
other  circumstances  affecting  the  value  of  the  property  in  issue.3 

3.  Knowledge  and  Assent  of  Ancestor.  —  in  England  it  has  been  held  that  if 
an  agreement,  to  which  the  equitable  doctrine  as  to  dealings  with  expectancies 
would  otherwise  apply,  is  entered  into  with  the  knowledge  and  assent  of  the 
ancestor  or  person  from  whom  the  hope  of  succession  is  entertained,  it  will  not 
be  set  aside.3  Probably  the  better  opinion  is  that  the  ancestor,  or  other  per- 
son, must  go  farther  and  join  in  the  transaction  in  order  to  render  it  unassail- 
able.4 

In  the  United  states  the  doctrine  first  stated  above  generally  prevails,  and  the 
knowledge  and  approval  of  the  ancestor  will  render  the  transaction  valid.5 

Family  Arrangements.  —  Where  the  transfer  of  an  expectancy  is  accomplished 
by  means  of  a  family  arrangement,  even  under  parental  advice,  if  not  undue, 
there  being  no  misrepresentation  or  suppression  of  fact,  it  will  be  valid.6  But 


of  his  father,  in  land  which,  if  in  possession, 
was  worth  about  £800,  and  being  cast  off  by 
his  father,  and  destitute  of  all  means  of  liveli- 
hood, absolutely  conveyed  his  interest  to  the 
defendant,  in  consideration  of  £30  paid,  and 
£20  per  annum  secured  to  be  paid  to  him  dur- 
ing the  joint  lives  of  himself  and  father.  The 
plaintiff's  father  lived  ten  years  after  this  con- 
veyance, and  then  the  plaintiff  brought  his 
bill  to  be  relieved  against  the  conveyance, 
charging  that  it  was  intended  only  as  a 
security;  and  though  there  was  no  proof  to 
that  purpose,  and  though  the  defendant  would 
have  lost  all  if  the  plaintiff  had  died  in  his 
father's  lifetime,  yet  the  purchase  was  set 
aside  on  the  ground  of  undervalue. 

1.  Aldborough  v.  Trye,  7  CI.  &  F.  436. 

2.  Value  —  Computation. —  Edwards  v.  Burt, 
2  DeG.  M.  &  G.  55;  Wardle  v.  Carter,  7  Sim. 
490. 

Evidence  of  Actuaries  from  Tables.  —  The  case 
of  Gowland  v.  De  Faria,  17  Ves.  Jr.  20,  is 
claimed  to  have  decided  that  the  true  manner 
of  determining  the  value  of  a  reversion  was 
by  means  of  the  tables.  In  Aldborough  v. 
Trye,  7  CI.  &  F.  436,  this  case  was  criticised 
and  the  rule  in  the  text  laid  down. 

3.  In  King  v.  Hamlet,  2  Myl.  &  K.  456,  3  CI. 
&  F.  218,  the  court  said:  "  The  extraordinary 
protection  given  in  the  general  case  must  be 
withdrawn  if  it  shall  appear  that  the  transac- 
tion was  known  to  the  father  or  other  person 
standing  in  loco  parentis  —  the  person,  for  exam- 
ple, lrom  whom  the  spes  successionis  was  enter- 
tained, or  after  whom  the  reversionary  interest 
was  to  become  vested  in  possession  —  even 
though  such  parent  or  other  person  took  no  ac- 
tive part  in  the  negotiation,  provided  the  trans- 
action was  not  opposed  by  him,  and  so  carried 
through  in  spite  of  him.  *  *  *  Still  more 
fatal  to  his  claim  of  relief  will  it  be  if  the 
father  or  person  in  loco  parentis  shall  be  found 
to  have  concurred  in  this  adoption  of  the  repu- 
diated contract." 

4.  Aylesford  v.  Morris,  L.  R.  8  Ch.  491; 
Talbot  v.  Stainforth,  1  J.  &  H.  484,  31  L.  J.  N.' 
S.  Ch.  197;  O'Rorke  v.  Bolingbroke,  L.  R. 
2  App.  814.  Sec  also  Miller  v.  Cook,  L.  R.  10 
Eq.  647;  Savery  v.  King,  5  H.  L.  Cas.  627. 

5.  Indiana.  —  In  McClure  v.  Raben,  133  Ind. 


507,  36  Am.  St.  Rep.  558,  it  was  held  that  con- 
tracts for  the  conveyance  of  expectant  inter- 
ests in  an  ancestor's  estates,  made  without  the 
knowledge  or  consent  of  the  ancestor,  are  ille- 
gal as  being  contrary  to  public  policy.  And 
the  fact  that  the  ancestor  was  incapable  of 
assenting,  because  of  his  insanity,  does  not 
constitute  an  exception  to  the  rule  requiring 
his  assent. 

Maine.  —  In  Curtis  v.  Curtis,  40  Me.  24,  63 
Am.  Dec.  651,  the  court  says:  "  There  are 
two  reasons  why  sales  of  expectant  estates  by 
heirs  should  be  discountenanced:  one,  that  it 
opens  the  door  to  taking  undue  advantage  of 
an  heir  in  distressed  and  necessitous  circum- 
stances; the  other  is  founded  on  public  policy, 
in  order  to  prevent  an  heir  from  shaking  off 
his  father's  authority  and  feeding  his  extrava- 
gance by  disposing  of  the  family  estate.  [As 
the  one  material  qualification  necessary  to 
invoke  the  aid  of  the  equitable  doctrine,  is  the 
ignorance  of  the  transaction  by  the  ancestor, 
parent,  or  relative  of  the  expectant,]  if,  there- 
fore, the  transaction  has  been  fully  made 
known  at  the  time,  to  the  parent  or  other  per- 
son standing  in  loco  parentis,  and  is  not  ob- 
jected to  by  him,  the  extraordinary  protection 
generally  afforded  in  cases  of  this  sort  by 
courts  of  equity  will  be  withdrawn.  A  fortiori 
it  will  be  withdrawn  if  the  transaction  is  ex- 
pressly sanctioned  and  adopted  by  such  parent 
or  person  in  loco  parentis." 

Massachusetts.  —  Fitch  v.  Fitch,  8  Pick. 
(Mass.)  480;  Trull  v.  Eastman,  3  Met.  (Mass.) 
121,  37  Am.  Dec.  126.  See  alsa  Jenkins  v. 
Stetson,  9  Allen  (Mass.)  128. 

New  Hampshire. —  Poor  v.  Hazlcton,  15  N.  H. 
564- 

Compare  with  the  foregoing,  the  case  of 
Alves  v.  Schlesinger,  81  Ky.  290. 

6.  Tweddell  v.  Tweddcll,  T.  &  R.  13;  Brooke 
v.  Mostyn,  2  DeG.  J.  &  S.  373;  Greenwood  v. 
Greenwood,  2  DeG.  J.  &  S.  28. 

In  Williams  v.  Williams,  L.  R.  2  Ch.  294,  it 
is  held  that  a  family  arrangement  as  to  expect- 
ant interests  will  be  upheld  if  sufficient  motive 
for  the  arrangement  is  proved,  and  that  the 
quantum  of  the  consideration  will  not  be  con- 
sidered. In  Bcckley  v.  Nevvland,  2  P.  Wms. 
182,  an  agreement  between  two  survivors  who 
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in  order  to  exempt  it  from  the  operation  of  the  general  doctrine  applicable  to 
dealings  with  expectancies  it  must  be  strictly  a  family  arrangement.1 

intention  Should  Be  Manifest.  —  To  give  an  instrument  the  effect  of  a  release  of 
all  future  interest  in  an  estate  to  which  one  is  heir,  it  should  be  clear  and 
unambiguous,  and  the  intention  should  be  manifest.2 

4.  Consideration  Fixed  by  Third  Party.  —  If,  previous  to  the  sale  of  an 
exp  ictant  interest,  the  vendor  and  the  purchaser  should  concur  in  obtaining  from 
persons  of  competent  skill  and  having  knowledge  of  the  property  and  of  all 
the  circumstances  likely  to  influence  its  value,  a  well-considered  estimate  of 
wh.u  the  property  would  be  likely  to  bring  on  a  sale,  and  act  on  that  opinion, 
such  a  transaction  would  doubtless  be  unimpeachable.3 

Auction  Sale.  —  A  bona  fide  sale  of  an  expectancy  at  auction  will  not  be  set 
aside  1  because  of  inadequacy  of  consideration,  unless  the  sale  is  made  without 
reserve.5 

Many  offers  to  Sell  —  Refusal  to  Buy.  —  Where  an  expectant  offered  to  sell  his 
interest,  on  different  occasions,  to  a  number  of  persons,  at  a  certain  price,  and 
they  all  refused  to  purchase,  and  he  subsequently  found  a  purchaser  at  such 
price,  the  court  declined  to  set  aside  the  transaction  on  the  ground  of  inade- 
quacy of  consideration.6 


had  married  two  sisters,  to  divide  equally 
between  them  whatever  should  be  left  to  them 
by  the  father  of  their  wives,  was  held  valid. 
And  to  the  same  effect  see  Hobson  v.  Trevor, 
2  P.  Wms.  191. 

In  Wethered  v.  Wethered,  2  Sim.  183,  it  was 
held  that  an  agreement  between  two  sons  to 
divide  equally  whatever  property  they  might 
receive  from  their  father  in  his  lifetime,  or 
become  entitled  to  under  his  will,  or  by  de- 
scent, or  otherwise  from  him,  was  not  con- 
trary to  public  policy,  and  would  be  enforced 
in  equity.  See,  to  the  same  effect,  Harwood  v. 
Tooke,  2  Sim.  193. 

See  also,  on  the  question  of  parental  influ- 
ence, Wakefield  v.  Gibbon,  I  Giff.  401;  Har- 
topp  v.  Hartopp,  2  Jur.  N.  S.  794,  21  Beav. 
259;  Willoughby  v.  Brideoake,  11  Jur.  N.  S. 
706,  13  W.  R.  515;  Firmin  v.  Pulham,  2  DeG. 
&  Sm.  99;  Heron  v.  Heron,  2  Atk.  160. 

United  States.  —  Jenkins  v.  Pye,  12  Pet.  (U. 
S.)  241. 

Illinois. — See  Parsons  v.  Ely,  45  111.  232. 

Massachusetts.  —  In  Kenney  v.  Tucker,  8 
Mass.  143,  the  court  held  that  "  where  a  child, 
in  consideration  of  a  sum  paid  him  by  his  father 
by  way  of  advancement,  releases  his  claim  to 
his  share  of  the  inheritance,  although  it  may 
appear  that  the  sum  so  paid  was  much  less 
than  his  purparty  of  his  father's  estate  at  his 
death  would  have  been  worth,  it  shall  bar  him 
of  his  share  or  purparty."  To  the  same  effect 
see  QuarleS  v.  Quarles,  4  Mass.  680. 

Pennsylvania.  —  Power's  Appeal,  63  Pa.  St. 
445- 

Tennessee.  —  Fitzgerald  v.  Vestal,  4  Sneed 
(Tenn.)  258. 

Virginia.  —  In  Lewis  v.  Madisons,  1  Munf. 
(Va.)  303,  it  was  held  that  a  contract  under 
seal  between  two  brothers,  by  which  one  of 
them  for  a  fair  and  valuable  consideration, 
agreed  that  when  he  should  obtain  possession 
of  a  tract  of  land  which  he  expected  his  father 
would  devise  to  him,  he  would  convey  it  to  the 
other,  was  not  against  good  morals  and  would 
support  an  action  of  covenant  at  law,  or  be  en- 
forced specifically  in  a  court  of  equity. 

1.  Talbot  v.  Stainforth,  I  J.  &  H.  484. 


2.  Power's  Appeal,  63  Pa.  St.  445;  Miller's 
Appeal,  31  Pa.  St.  340. 

Laches.  —  In  Brown  v.  Carter,  5  Ves.  Jr.  877, 
the  court  said:  "Though  transactions  of  this 
kind  will  be  looked  at  with  jealousy  that  the 
father  should  not  take  an  improper  advantage 
of  his  authority,  the  complaint  must  always  be 
made  in  time,  not  after  the  father  is  dead." 
See  Morse  v.  Royal,  12  Ves.  Jr.  376,  where 
relief  was  denied  because  of  the  lapse  of  time 
and  the  death  of  witnesses. 

Presumption  of  Good  Faith.  —  In  the  absence 
of  proof  tending  to  a  contrary  conclusion,  the 
natural  and  reasonable  presumption  in  all 
transactions  of  this  kind  is,  that  a  benefit  was 
intended  for  the  child,  because  in  the  dis- 
charge of  a  moral  and  parental  duty.  Jenkins 
v.  Pye,  12  Pet.  (U.  S.)  241. 

See  the  titles  Gifts;  Undue  Influence. 
Illustrations  of  Invalid  Arrangements.  —  In 
Mercier  v.  Mercier,  50  Ga.  546,  15  Am.  Rep. 
694,  two  children  made  a  verbal  contract,  dur- 
ing the  life  of  their  father,  by  which  they 
sought  to  avoid  the  threatened  disinheritance 
of  one  of  them,  and  agreed  to  divide  the  prop- 
erty between  themselves  regardless  of  the 
father's  will;  and  it  was  held  that  such  con- 
tract would  not  be  specifically  enforced. 

In  Needles  v.  Needles,  7  Ohio  St.  432,  70 
Am.  Dec.  85,  where  a  father,  on  making  an 
advancement  to  one  of  his  sons,  took  from  the 
son  a  receipt  for  the  amount  advanced, 
acknowledging  the  same  to  be  in  full  of  all 
claims  the  son  could  have  against  his  father's 
estate  after  his  death,  as  one  of  his  heirs,  and 
stipulating  not  to  set  up  any  such  claim  as 
heir,  it  was  held  that  such  agreement  could 
impose  no  binding  obligation,  as  the  estate  of 
a  deceased  person  must  pass  either  by  devise 
or  descent  by  operation  of  law.  See  the  title 
Advancements,  vol.  1,  p.  760. 

3.  Edwards  v.  Burt,  2  DeG.  M.  &  G.  63.  See 
also  Perfect  v.  Lane,  3  DeG.  F.  &  J.  369.  See 
Miller  v.  Cook,  L.  R.  10  Eq.  641;  Tynte  v. 
Hodge,  2  Hem.  &  M.  287. 

4.  Shelly  v.  Nash,  3  Madd.  232. 

5.  Fox  v.  Wright,  6  Madd.  in. 

6.  Moth  v.  Atwood,  5  Ves.  Jr.  845. 
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5.  Confirmation  and  Acquiescence.  —  Contracts  made  with  expectant  heirs  or 
reversioners  which  would  otherwise  be  impeachable,  may  be  rendered  valid 
by  acts  of  confirmation,  as  a  subsequent  deliberate  act  confirming  an  unreason- 
able bargain,  when  the  party  is  fully  informed  and  under  no  fraud  or  surprise.1 

Acquiescence.  —  Acquiescence  for  a  great  length  of  time,  by  an  expectant  who 
is  cognizant  of  his  right  to  relief,  will  bar  his  right  to  a  rescission  of  an  uncon- 
scionable bargain,8  as  the  presumption  which  a  court  of  equity  entertains 
against  stale  demands  can  never  be  more  properly  applied  than  in  a  case  where 
the  burden  of  proof,  upon  a  most  material  point,  of  showing  a  fair  and  just 
consideration  for  the  transaction  in  controversy,  is  thrown  upon  the  defendant.3 

Limitation  of  Rule  —  Presumption. — -Confirmation  or  acquiescence  cannot  be 
effected  so  long  as  the  expectant  continues  in  the  same  position  as  when  he 
entered  into  the  contract  in  question,  as  it  will  be  presumed  that  those  things 
which  induced  him  to  make  the  contract  continue  to  exist  until  the  expectancy 
falls  into  possession ;  and  it  is  only  when  he  is  free  from  those  causes  that  he 
can  be  expected  to  resist  the  performance  of  his  contract.4 

6.  Burden  of  Proof.  —  The  burden  of  proof  is  upon  the  purchaser  of  an 
expectant  estate  or  interest,  to  show  that  the  transaction  was  bona  fide  ;  and  to 
maintain  the  validity  of  such  transaction,  he  must  sustain  by  abundant  evi- 
dence that  at  the  time  of  the  purchase  the  value  of  the  expectancy  was  equal 
to  and  not  greater  than  that  which  he  gave  for  it.  And  if  he  fail  in  that,  the 
transaction  cannot  stand.5 


1.  Chesterfield  v.  Janssen,  2  Ves.  125,  1  Atk. 
301;  Cole  v.  Gibbons,  3  P.  Wms.  290;  Stump 
v.  Gaby,  2  DeG.  M.  &  G.  623;  Lyddon  v.  Moss, 
4  DeG.  &  J.  104. 

2.  Sibbering  v.  Balcarras,  3  DeG.  &  Sm. 
735;  Turner  v.  Collins,  L.  R.  7  Ch.  329;  Lord 
v.  Jeffkins,  35  Beav.  7. 

3.  Sibbering    v.   Balcarras,  3  DeG.  &  Sm. 
735- 

When  Laches  Commences.  —  Laches  will  not 
commence  to  run  until  the  expectant  estate 
comes  into  possession.  Salter  v.  Bradshaw, 
26  Beav.  161.  In  this  case,  the  sale  of  a  re- 
version was  set  aside  after  forty  years,  the 
vendor  having  instituted  proceedings  for  that 
purpose  a  year  after  it  came  into  possession; 
the  purchaser  failing  to  prove  that  he  paid  a 
full  consideration  for  it. 

4.  Gowland  v.  DeFaria,  17  Ves.  Jr.  20; 
Beynon  v.  Cook,  L.  R.  10  Ch.  393;  Edwards  v. 
Browne,  2  Coll.  Ch.  100;  Kendall  v.  Beckett, 
2  Russ.  &  M.  88;  Medlicott  v.  O'Donel, 
1  B.  &  B.  156.  See  also  Kempson  v.  Ashbee, 
L.  R.  10  Ch.  15,  and  Curwyn  v.  Milncr, 
cited  in  Cole  v.  Gibbons,  3  P.  Wms.  292, 
note  c.  In  the  latter  case,  an  heir  was  re- 
lieved after  he  had  made  pavment,  the  pav- 
ment  having  been  made  under  fear  of  ex- 
ecution. 

5.  Burden  of  Proof  —  England. —  Foster  v. 
Roberts,  29  Beav.  471;  Aldborough  v.  Trye,  7 
CI.  &  F.  436;  Edwards  v.  Burt,  2  DeG.  M.  & 
G.  56;  Lord  v.  Jeffkins,  35  Beav.  9;  Wiseman 
v.  Beakc,  2  Vern.  121 ;  Kendall  v.  Beckett,  2 
Russ.  &  M.  88;  Bawtree  v.  Watson,  3  Myl.  & 
K.  339;  Davies  v.  Cooper,  5  Myl.  &  C.  270; 
Edwards  v.  Browne,  2  Coll.  Ch.  100;  Gowland 
v.  DeFaria,  17  Ves.  Jr.  20;  Peacock  v.  Evans, 
16  Ves.  Jr.  512;  Woodroffe  v.  Allen,  Hay  &  J. 
73;  Bromley  v.  Smith,  26  Beav.  644;  St. 
Albyn  v.  Harding,  27  Beav.  11;  Sharp  v. 
Leach,  31  Beav.  491;  Benyon  v.  Fitch,  35 
Beav.  570;  Croft  v.  Graham,  2  DeG.  J.  &  S. 
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155;  Hincksman  v.  Smith,  3  Russ.  433;  Tal- 
bot v.  Stainforth,  1  J.  &  H.  484;  Aylesford  v. 
Morris,  L.  R.  8  Ch.  492;  Beynon  v.  Cook,  L. 
R.  10  Ch.  389;  Miller  v.  Cook,  L.  R.  10  Eq. 
641;  Tyler  v.  Yates,  L.  R.  11  Eq.  275;  Shelly 
v.  Nash,  3  Madd.  235;  Smith  v.  Kay,  7  H.  L. 
Cas.  750;  O'Rorke  v.  Bolingbroke,  L.  R.  2 
App.  820;  Coles  v.  Trecothick,  9  Ves.  Jr.  246; 
Salter  v.  Bradshaw,  26  Beav.  164. 

Indiana.  —  In  McClure  v.  Raben,  125  Ind. 
!39>  x33  ind.  507,  36  Am.  St.  Rep.  558,  it  is 
held  that  a  conveyance  by  an  heir,  without 
covenants  of  warranty,  of  his  expectant  in- 
terest in  lands  owned  by  and  in  the  possession 
of  the  parent  at  the  time  of  making  the  con- 
veyance, will  not  be  enforced  against  the  heir 
after  he  shall  have  inherited  the  title,  unless 
it  be  affirmatively  shown  that  the  transaction 
was  perfectly  fair,  and  that  the  purchase  money 
paid  was  the  full  and  fair  market  value  of  the 
property  at  the  time  of  the  purchase,  and  that 
the  ancestor  was  informed  of  the  conveyance 
and  acquiesced  therein;  and  the  fact  that  the 
ancestor  is  not  competent  to  assent,  by  reason 
of  insanity,  constitutes  no  exception  to  the 
rule  requiring  assent. 

Virginia.  —  In  Mayo  v.  Carrington,  19  Gratt. 
(Va.)  107,  it  is  held  that  in  the  sale  of  rever- 
sionary or  expectant  interests,  the  purchaser 
must  make  good  the  bargain  by  proving  that 
the  consideration  was  adequate. 

See  also  the  cases  cited  throughout  this 
article. 

Why  Burden  of  Proof  on  Purchaser.  —  As  the 

fact  is  assumed  that  the  heir  was  in  distress 
at  the  time  of  the  transaction  complained  of, 
from  having  dealt  with  one  upon  an  unequal 
footing  with  him,  the  assumption  is,  that  the 
person  making  the  advance  has  possibly  taken 
advantage  of  that  distress,  and  for  this  reason 
the  court  throws  upon  him  the  burden  of 
proving  that  the  bargain  he  executed  was  rea- 
sonable.   Bromley  v.  Smith,  26  Beav.  644. 
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Ago  of  Vendor.  —  The  application  of  the  rule  is  not  prevented  by  the  fact  that 
the  expectant  was  a  person  of  mature  age,  and  that  he  perfectly  understood 
the  nature  and  extent  of  the  transaction;  nor  is  it  necessary  for  the  expectant 
to  show  that  he  was  in  pecuniary  distress  at  the  time  of  the  transaction.1 

Exceptions  —  Sale  at  Auction  —  Price  Fixed  by  Expert.  —  But  where  the  sale  is  bona 
fide  and  made  at  auction,*  or  where  previous  to  the  sale,  by  agreement  of  the 
parties,  the  consideration  is  established  by  persons  of  competent  skill,  the 
burden  of  proof  will  not  be  upon  the  vendee.3 

7.  The  Terms  Imposed  when  Transaction  Avoided  —  Expectant  Must  Return  Con- 
sideration. —  Where  transactions  with  expectant  heirs  or  reversioners  are  set 
aside  on  the  sole  ground  of  inadequacy  of  consideration,  the  one  seeking  the 
rescission,  upon  the  equitable  maxim  that  "  he  who  seeks  equity  must  do 
equity,"  will  be  required  to  refund  the  consideration  actually  received,  with 
interest  and  costs.4 

When  Costs  Will  Be  Refused. —  It  seems,  however,  that  misconduct  on  the  part 
of  the  purchaser  of  a  reversionary  interest  will  be  a  good  ground  for  refusing 
to  award  him  costs.5 

IV.  Statutory  Enactment  in  England.  —  In  England  a  statute  has  been 
enacted  for  the  purpose  of  abolishing  the  equitable  doctrine  which  sets  aside 
the  sale  of  a  reversion  simply  on  the  ground  that  the  sum  paid  was  not,  in  the 
opinion  of  the  court,  an  adequate  value  for  the  thing  sold.  It  apparently  was 
the  thought  of  the  legislature  that  the  doctrine  rested  upon  no  solid  founda- 
tion, the  value  of  the  thing  being  what  it  would  sell  for.6  But  the  statute  is 
so  construed  that  it  presents  no  bar  to  the  relief  given  in  equity  on  sales  by 
expectant  heirs.7 

CATCHINGS.  —  The  term  "catchings"  has  been  defined  to  be  things 
caught  and  in  the  possession,  custody,  power,  and  dominion  of  a  party,  with 


1.  Age  of  Expectant  Immaterial,  —  The  age  of 

an  expectant,  at  the  time  of  making  a  transac- 
tion from  which  relief  is  sought,  does  not 
seem  to  make  any  difference  in  the  protection 
afforded  by  a  court  of  equity.  Bromley  v. 
Smith,  26  Beav.  644;  Davis  v.  Marlborough,  2 
Swanst.  143;  Portmore  v.  Taylor,  4  Sim.  182. 

In  Tynte  v.  Hodge,  2  Hem.  &  M.  287,  the 
expectant  was  forty-seven  years  old;  and  in 
Wiseman  v.  Beake,  2  Vern.  121,  he  was  nearly 
forty,  a  proctor  and  a  man  of  experience. 

In  Bromley  v.  Smith,  26  Beav.  644,  the  court 
said:  "  That  the  plaintiff  was  a  man  of  ma- 
ture age,  and  that  he  perfectly  understood  the 
nature  and  extent  of  the  transaction,  do  not, 
whether  taken  separately  or  conjointly,  disen- 
title the  plaintiff  to  relief  where  the  defendants 
have  failed  to  show  that  the  bargain  was  fair 
and  reasonable." 

2.  Shelly  v.  Nash,  3  Madd.  232.  But,  as  held 
in  Fox  v.  Wright,  6  Madd.  ill,  the  sale  must 
be  made  without  reserve. 

3.  Edwards  v.  Burt,  2  DeG.  M.  &  G.  63. 
But  here  the  sale  was  by  private  contract,  and 
nothing  was  done  except  to  obtain  the  opin- 
ion of  an  actuary  unacquainted  with  the  local 
circumstances  likely  to  influence  the  value; 
the  purchaser  being  unable  to  show  that  he 
had  paid  full  value,  the  transaction  was  set 
aside.  See  also  Perfect  v.  Lane,  3  DeG.  F.  & 
J.  369. 

4.  Twisleton  v.  Griffith,  1  P.  Wms.  310; 
Peacock  v.  Evans,  16  Ves.  Jr.  512;  Wharton 
v.  May,  5  Ves.  Jr.  27;  Fox  v.  Wright,  6  Madd. 
111;  Bowes  v.  Heaps,  3  Ves.  &  B.  117;  Curl- 


ing v.  Townshend,  19  Ves.  Jr.  633;  St.  Albyn 
v.  Harding,  27  Beav.  11.  But  see  Butler  v. 
Duncan,  47  Mich.  94,41  Am.  Rep.  711 ;  Ed- 
wards v.  Burt,  2  DeG.  M.  &  G.  57. 

In  Fosters.  Roberts,  29  Beav.  467,  and  Brom- 
ley v.  Smith,  26  Beav.  644,  costs  were  not 
allowed  to  either  party. 

Compound  Interest.  —  Compound  interest  will 
not  be  allowed  a  purchaser  on  rescission. 
Gowland  v.  DeFaria,  17  Ves.  Jr.  20. 

5.  Costs.  —  Gowland  v.  DeFaria,  17  Ves.  Jr. 
20;  Baugh  v.  Price,  1  Wils.  320;  Wood  v. 
Abrey,  3  Madd.  417;  Newton  v.  Hunt,  5 
Sim.  511. 

Tender.  —  In  Curwyn  v.  Milner,  cited  in  Cole 
v.  Gibbons,  3  P.  Wms.  292,  note  c,  a  tender, 
before  action  brought,  of  the  consideration, 
was  held  a  sufficient  ground  for  refusing 
costs. 

And  in  Emmet  v.  Tottenham,  10  Jur.  N.  S. 
1090,  the  defendant  was  compelled  to  pay  the 
costs  of  the  suit  where  the  expectant,  before 
commencing  the  action,  tendered  more  than 
was  due  to  the  defendant. 

Costs  Discretionary.  —  In  Webster  v.  Cook,  L. 
R.  2  Ch.  548,  the  rule  is  stated  that  costs  must 
always  be  in  the  discretion  of  the  court. 

Costs  of  Unsuccessful  Reference.  —  Costs  of  an 
unsuccessful  reference  as  to  value  will  not  be 
allowed.  Edwards  v.  Burt,  2  DeG.  M.  &  G. 
55;  Boothby  v.  Boothby,  15  Beav.  212. 

6.  31  &  32  Vict.,  c.  4;  Beynon  v.  Cook,  L. 
R.  ro  Ch.  393. 

7.  O'Rorke  v.  Bolingbroke,  L.  R.  2  App. 
823;  Aylesford  v.  Morris,  L.  R.  8  Ch.  484. 
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Definitions. 


a  present  capacity  to  use  them  for  his  own  purposes.1 

CATHOLIC.  (See  also  RELIGION,  and  the  title  RELIGIOUS  SOCIETIES.)  — 
See  note  2. 

CATTLE.  (See  also  the  title  ANIMALS,  vol.  2,  p.  341,  and  the  references 
there  given  ;  and  see  STOCK;  Steer.)  —  "Cattle"  means  domestic  quadru- 
peds collectively.3  The  term  sometimes  includes  sheep,  goats,  horses,  asses, 
and  swine ;  but  in  America  it  is  commonly  confined  to  beasts  of  the  bovine 
species.4 


1.  Marine  Insurance.  —  The  term  used  in  an 
insurance  policy  covers  blubber  and  pieces  of 
flesh  cut  from  a  whale  and  on  the  deck  of  the 
ship  insured.  Rogers  v.  Mechanics'  Ins.  Co., 
1  Story  (U.  S.)  603.  See  also  the  title  Marine 
Insurance. 

2.  Catholic  and  Roman  Catholic.  —  In  Dolan  v. 
Baltimore,  4  Gill  (Md.)  405,  objection  was 
taken  to  the  bill,  for  the  systematic  and  uni- 
form departure  from  the  language  of  the  deed, 
in  describing  the  persons  for  whose  use  the 
property  was  intended.  The  court  said:  "  In 
every  instance  they  are  called  in  the  deed 
'  Roman  Catholics  ;  '  in  every  instance  they 
are  called  in  the  bill  Catholics,  a  designation 
which,  if  not  common  to  every  branch  of  the 
Christian  Church,  is  certainly  not  exclusively/ 
applicable  to  the  particular  branch  whose 
members  claim  under  this  deed."  See  also 
Hale  v.  Everett,  53  N.  H.  10;  O'Hear  v.  De 
Goesbriand,  33  Vt.  593. 

3.  Webster's  Diet.  Followed  in  U.  S.  v. 
Mattock,  2  Sawy.  (U.  S.)  148;  Elliott  v.  Lis- 
bon, 57  N.  H.  30. 

The  definition  of  cattle  given  by  Worces- 
ter is  "  a  collective  name  for  domestic  quad- 
rupeds, including  the  bovine  tribe,  also  horses, 
asses,  mules,  sheep,  goats,  and  swine,  but 
especially  applied  to  bulls,  oxen,  cows,  and 
their  young."  Followed  in  Randall  v.  Rich- 
mond, etc.,  R.  Co.,  104  N.  Car.  410;  Decatur 
Bank  v.  St.  Louis  Bank,  21  Wall  (U.  S.)  294; 
People  v.  Barnes,  65  Cal.  16;  Henderson  v. 
"Wabash,  etc.,  R.  Co.,  81  Mo.  606. 

4.  Brown  v.  Bailey,  4  Ala.  413;  Mcintosh  v. 
State,  18  Tex.  App.  285;  Enders  v.  McDonald, 
5  Ind.  App.  297. 

Confined  to  Cattle  of  Bovine  Species.  —  In  State 
v.  Credle,  91  N.  Car.  645,  it  was  held,  in  a  stat- 
ute against  injuries  to  livestock,  that  the  word 
cattle  was  to  be  confined  to  the  bovine  species, 
as  other  species  of  cattle  were  specially  enu- 
merated in  it. 

"  But  in  common  parlance  the  word  is  re- 
stricted in  its  sense,  and  does  not  include  sheep, 
goats,  horses,  mules,  asses,  and  swine, 
although,  strictly  speaking,  it  does  include 
all  these  domestic  quadrupeds  collectively. 
Shakespeare  used  it  to  include  boys  and 
women."    State  v.  Murphy,  39  Tex.  46. 

The  word  originally  "  had  a  more  extensive 
and  comprehensive  meaning  than  it  now  has 
in  the  American  states.  It  has  still  a  more 
extended  signification  in  English  parlance;  and 
to  give  the  term  the  restricted  meaning  which 
It  only  possesses  in  general  American  phrase- 
ology, the  Englishman  still  uses  some  qualify- 
ing adjective,  such  as  black  or  neat  cattle." 
Hubotter  v.  State,  32  Tex.  479. 

Neat  Cattle.  (See  also  Neat.) — In  State  v. 
Hoffman,  53  Kan.  705,  the  court  said:  "  Neat 
cattle  are  animals  of  the  genus  bos,  as  distinct 


from  horses,  sheep,  and'  goats.  Bish.  Cr. 
Proc,  §  700;  Johnson  v.  State,  1  Tex.  App. 
118;  Hubotter  v.  State,  32  Tex.  479;  People  v. 
Winkler,  9  Cal.  234." 

Horses.  (See  also  the  title  Horses.)  —  The 
term  cattte,  as  used  in  a  fence  law,  has  been 
held  to  applv  to  horses.  McAlpine  v.  Grand 
Trunk  R.  Co.,  38  U.  C.  Q.  B.,  446.  See  also 
Wrights.  Pearson,  L.  R.  4  Q.  B.  582.  And  as 
used  in  a  statute  against  malicious  injury. 
Rex  v,  Paty,  2  W.  Bl.  721,  2  East  P.  C.  1074;  Rex 
v.  Clarke,  1  Lewin  229;  Mott's  Case,  2  East  P. 
C.  1075;  State  v.  Hambleton,  22  Mo.  452; 
State  7/.  Clifton,  24  Mo.  376.  See  also  the  title 
Fences. 

Horses  and  mares  are  cattle  within  an  act 
making  owners  of  dogs  liable  for  injury  done 
by  them  to  cattle.  Wright  v.  Pearson,  L.  R. 
4  Q.  B.  582. 

Where  a  statute  provided  that  a  town  should 
be  liable  for  damages  happening  to  droves  of 
■cattle  from  insufficient  highways,  the  term 
«a*tle  was  held  to  include  horses.  Elliott  v. 
Lisbon,  57  N.  H.  30. 

In  a  statute  providing  regulations  for  ani- 
mals with  contagious  and  infectious  diseases, 
oaMle  has  been  held  to  include  horses.  New- 
ark, etc.,  Horse  Car  R.  Co.  v.  Hunt,  50  N.  J. 
L.  311. 

Mules  and  Asses.  —  Within  a  fence  law  the 
terms  "  cattle  and  horses  "  has  been  held  to 
include  mules  and  asses.  Ohio,  etc.,  R.  Co, 
v.  Brubaker,  47  111.  462;  Toledo,  etc.,  R.  Co. 
■v.  Cole,  50  111.  184.  And  within  a  statute 
making  it  a  criminal  offense  to  kill,  maim,  or 
wound  cattle,  the  term  has  been  held  to  include 
assts.    Rex  v.  Whitney,  1  Moo.  C.  C.  3. 

But  in  Brown  v.  Bailey,  4  Ala.  413,'  there 
was  held  to  be  a  variance  between  a  charge  for 
wounding  certain  cnttle  and  a  proof  of  wound- 
ing mules.  The  court  said  that  the  term,  in 
common  parlance,  is  never  considered  to  in- 
clude either  horses  or  mules. 

Hogs.  —  Within  a  fence  law  the  term  cattle 
has  been  held  to  include  hogs.  Child  v. 
Hearn.  L.  R.  9  Exch.  176;  Henderson  v. 
Wabash,  etc.,  R.  Co.,  81  Mo.  606.  And  so  in 
a  statute  against  maliciously  killing  and 
wounding.    Rex  v.  Chappie,  R.  &  R.  77. 

A  letter  of  credit  guaranteeing  drafts  on  ship- 
ments of  cattle  includes  drafts  on  shipments 
of  hogs.  Decatur  Bank  v.  St.  Louis  Bank,  21 
Wall.  (U.  S.)  294. 

Barley  on  the  way  to  a  mill  to  be  ground  for 
food  for  hogs  is  fodder  for  cattle  within  an 
act  exempting  such  from  toll.  Clements  v. 
Smith,  3  El.  &  El.  238,  107  E.  C.  L.  238. 

But  in  Enders  v.  McDonald,  5  Ind.  App. 
297,  it  was  held  that,  within  a  fence  law,  the 
term  cattle  docs  not  include  hogs.  The  court 
said  that  there  was  no  doubt  that  in  the  plain, 
ordinary,  and  usual  sense  of  the  word,  as  used 
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CAUCUS.  —See  the  titles  Elections;  Parliamentary  Law. 

CAUSA.  —  Sec  note  [. 

CAUSA  MORTIS.  —  See  the  title  GIFTS. 

CAUSE.  (Sec  also  Action,  vol.  I,  p.  577  ;  Case  ;  SUIT.  And  see  the  titles 
Actions,  i  Kncyc.  of  Pl.  and  Pr.  108  ;  Another  Suit  Pending,  i 
ENCYC.  OF  Pl.  AND  Pr.  750.) —  1.  A  cause  is  a  contested  question  before  a 
court  of  justice  ;  it  is  a  suit  or  action.2 


in  ihis  country,  mule  meant  only  beasts  of 
the  bovine  genus. 

Oxen.  —  In  Randall  v.  Richmond,  etc.,  R. 
Co.,  104  N.  Car.  410,  cattle  was  held  to  include 
oxen  yoked  to  a  cart,  within  a  statute  render- 
ing a  railroad  company  prima  facie  liable  for 
cattle  killed  by  its  engines.  To  the  same 
effect  see  Randall  v.  Richmond,  etc.,  R.  Co., 
107  N.  Car.  749. 

Buffalo.  —  A  buffalo,  though  tamed,  is  not 
within  the  term.  State  v.  Crenshaw,  22  Mo.  457. 

Sheep  or  Goats.  —  In  a  statute  against  larceny 
it  was  held  that  the  word  cattle,  notwithstand- 
ing the  comprehensive  definition  given  by  the 
lexicographers,  did  not  include  sheep  or  goats, 
but  was  to  be  confined  to  animals  of  the  bovine 
genus.  Mcintosh  v.  State,  18  Tex.  App.  285. 
See  also  Hubotter  v.  State,  32  Tex.  484.  But 
in  State  v.  Groves,  119  N.  Car.  822,  it  was  held 
that  the  term  cattle,  as  used  in  the  North  Caro- 
lina Code,  making  it  a]  misdemeanor  to  "  wil- 
fully and  unlawfully  kill,  etc.,  horses,  etc.,  or 
other  cuttle,"  embraces  goats. 

And  in  Davis  v.  Collier,  13  Ga.  491,  it  was 
held  that  the  term  cattle  included  sheep. 

And  sheep  have  been  held  cattle  within  an 
act  prohibiting  the  depasturing  of  Indian  lands 
with  horses,  mules,  or  cattle.  U.  S.  v.  Mat- 
tock, 2  Sawy.  (U.  S.)  148. 

Bulls.  —  Bull  baiting  was  held  not  to  be  pun- 
ishable within  a  statute  against  cruelty  to  cat- 
tle.   Ex  p.  Hill,  3  C.  &  P.  225,  14  E.  C.  L.  280. 

Same  —  Working  Cattle.  —  Under  a  statute 
exempting  from  attachment  "  one  pair  of 
working  cattle,"  a  bull  used  for  work,  the 
owner  having  no  other  cattle,  is  exempt. 
Bowzey  v.  Newbegin,  48  Me.  410. 

Working  Cattle.  —  See  Steers;  Working. 

Cattle  Running  at  Large.  —  See  Running  at 
Large. 

Cattle  Guards.  (See  also  the  titles  Cross- 
ings; Railroads.)  —  Where  fences  running 
alongside  the  track,  and  cattle  guards  in  the 
track,  are  required  to  prevent  cattle  from  get- 
ting on  the  road-bed,  cross  fences  are  neces- 
sary parts  of  such  cattle  guards,  in  order  to 
make  the  inclosure  effectual.  Edwards  v. 
Kansas  City,  etc.,  R.  Co.,  74  Mo.  117.  See 
also  Robertson  v.  Atlantic,  etc.,  R.  Co.,  64  Mo. 
414. 

"Cattle  guards,"  in  a  statute  requiring  their 
erection  by  a  railroad,  mean  such  appliances 
as  will  prevent  animals  from  going  on  land 
adjoining  the  right  of  way.  It  will  not  do  to 
limit  their  construction  to  the  track  or  road- 
bed. Missouri  Pac.  R.  Co.  v.  Manson,  31 
Kan.  337,  13  Am.  &  Eng.  R.  Cas.  540. 

Cattle  Turned  Loose.  —  Cattle  turned  into  the 
highway  to  graze,  under  the  care  of  a  servant, 
are  not  cattle  turned  loose.  Sherborn  v.  Wells, 
3  B.  &  S.  784.  113  E.  C.  L.  784. 

Driving  or  Conducting  Cattle  through  the 
streets  on  Sundays,  as  used  in  a  municipal 


ordinance  forbidding  it,  does  not  cover  the 
conveyance  of  calves  in  a  van  drawn  by 
horses.    Triggs  v.  Lester,  L.  R.  1  Q.  B.  259. 

Indictment.  (See  also  Encyc.  of  Pi.,  and  Pr., 
titles  Larceny;  Malicious  Mischief.) —  Under 
statutes  making  it  a  criminal  offense  to  mali- 
ciously injure  or  kill  cattle,  and  under  larceny 
acts  and  estray  laws,  it  is  sufficient  to  describe 
the  animal  or  animals  in  the  indictment  as 
"steer"  (State  v.  Lange,  22  Tex.  591;  State  v. 
Abbott,  20  Vt.  537),  "  beef  steer"  (Robertson 
v.  State,  i  Tex.  App.  311),  "  beeves  "  (Hubot- 
ter v.  State,  32  Tex.  479),  "  oxen  "  (State  v. 
Moreland,  27  Tex.  726;  Henry  v.  State,  45 
Tex.  84);  without  the  use  of  the  generic  term 
cattle.  Or  the  specific  term  may  be  used  in 
conjunction  with  the  generic,  as  "  a  certain 
calf  of  the  neat-cattle  kind."  Grant  v.  State, 
3  Tex.  App.  1. 

A  description  in  an  indictment  as  "  two 
cattle  "  is  sufficient  under  a  statute  making  it 
larceny  to  steal  "  a  horse,  mare,  gelding,  cow. 
steer,  bull,  calf,  mule,  jack,  jenny,  goat, 
sheep,  or  hog."  The  term  was  said  to  cover 
all  of  these.    People  v.  Barnes,  65  Cal.  16. 

1.  Causa  Causans. —  Causa  causans  is  the 
real,  effective  cause  of  damage.  Per  Esher, 
M.  R.,  in  Pandorf  v.  Hamilton,  55  L.  J.  Q.  B. 
548.  See  also  yEtna  F.  Ins.  Co.  v.  Boon,  95 
U.  S.  132;  Hayes  v.  Michigan  Cent.  R.  Co., 
in  U.  S.  241.  See  the  title  Negligence;  and 
see  Proximate  Cause. 

Causa  Turpis.  —  An  immoral  or  illegal  consid- 
eration. See  The  Florida,  101  U.  S.  43;  and 
see  the  title  Illegal  Contracts. 

Causa  Sine  Qua  Non.  —  A  causa  sine  qua  non  is 
a  cause  without  which  the  injury  would  not 
have  taken  place.  Hayes  v.  Michigan  Cent. 
R.  Co.,  in  U.  S.  241.  See  the  title  Negli- 
gence; and  see  Proximate  Cause. 

2.  Nacoochee  Hydraulic  Min.  Co.  v.  Davis, 
40  Ga.  320;  Farnum's  Petition,  51  N.  H.  383; 
Erwin  v.  U.  S.,  37  Fed.  Rep.  479;  Taylor  v. 
U.  S.,  45  Fed.  Rep.  539. 

"  Cause  is  not  a  technical  word  signifying 
one  kind  or  another;  it  is  causa  jurisdictionis, 
any  suit,  action,  matter,  or  other  similar  pro- 
ceeding competently  brought  before  and  liti- 
gated in  a  particular  court."  Per  Selborne, 
L.  C,  Re  Green,  51  L.  J.  Q.  B.  40;  nom.  Green 
v.  Penzance,  L.  R.  6  App.  657. 

"  Now,  this  word  cavse  has  a  very  large  sig- 
nification. It  means  a  suit,  action,  or  legal 
process,  according  to  Worcester;  a  contested 
question  before  a  court  of  justice,  a  suit  or 
action,  according  to  Bouvier."  Haupt  v.  Hen- 
ninger,  37  Pa.  St.  141. 

In  Exp.  Milligan,  4  Wall.  (U.  S.)  112,  the 
court  said:  "  Webster  defines  the  word  cause 
thus:  A  suit  or  action  in  court;  any  legal  pro- 
cess which  a  party  institutes  to  obtain  his  de- 
mand, or  by  which  he  seeks  his  right  or  sup- 
posed right." 
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2.  "  Cause  "  is  also  defined  to  mean 

A  cause  is  defined  to  be  an  action  at  law,  a 
suit  at  law  or  in  equity,  a  judicial  proceeding. 
Anderson's  Law  Diet.,  followed  in  State  v.  Gor- 
don, 8  Wash.  490. 

Pending  Cause.  —  A  statute  provided  that  no 
cause  should  be  carried  up  upon  any  bill  of 
exceptions  so  long  as  the  same  was  pending  in 
the  courts  below.  In  Nacoochee  Hydraulic 
Min.  Co.  v.  Davis.  40  Ga.  320,  the  court  said: 
"  By  reference  to  Bouvier's  Law  Dictionary, 
vol.  1,  p.  227,  it  will  be  seen  that  he  defines 
the  word  cause,  in  practice,  thus:  '  Cause  is  a 
contested  question  before  a  court  of  justice;  it 
is  a  suit  or  action  '  —  the  very  words  used  in 
the  act  of  1789.  Again,  Bouvier,  vol.  2,  p. 
553,  defines  'suit '  as  follows:  '  An  action;  the 
word  "  suit  "  in  the  twenty-fifth  section  of  the 
Judiciary  Act  of  1789  applies  to  any  proceed- 
ing in  a  court  of  justice  in  which  the  plaintiff 
pursues  in  such  court  the  remedy  which  the 
law  affords  him.'  It  follows,  therefore,  that 
the  causeis  still  pending  till  the  remedy  which 
the  law  affords  is  reached,  or  finally  denied, 
and  all  issues  or  orders  springing  out  of  the 
main  cause  of  action,  or  ancillary  to  it,  are  col- 
lateral only."    See  also  Pending. 

Award  —  Causes  Remaining  Untried. — An 
award  of  referees  upon  which  no  judgment 
has  been  rendered  is  a  "  cause  remaining 
untried."  The  court  said:  "A  cause  was  not 
completely  tried  within  the  spirit  of  that  act 
until  judgment  was  pronounced."  Preston  v. 
Englert,  5  Binn.  (Pa.)  390. 

Appeal  from  Chambers. — An  appeal  from 
chambers  was  held  not  a  cause  or  matter  with- 
in a  statute  regulating  supreme  court  fees. 
Ex  p.  Dudley,  33  W.  R.  751. 

Rule  Nisi.  —  A  rule  nisi  against  a  police  mag- 
istrate to  hear  an  application  for  a  summons 
was  held  not  a  caAise  within  a  statute  regulat- 
ing supreme  court  fees.  Ex  p.  Hasker,  14 
Q.  B.  Div.  82. 

Garnishment.  —  In  Mason  v.  Wirral  High- 
way Board,  4  Q.  B.  Div.  459,  it  was  held  that 
there  was  no  appeal  from  a  garnishee  order 
under  the  English  county  court  rules  of  1875, 
as  it  was  not  a  decision  in  an  action  or  cause 
within  the  meaning  of  the  English  County 
Court  Act. 

Rule  to  Show  Cause  Why  Judgment  Should  Not 
Be  Opened.  —  A  Pennsylvania  statute  provided 
that  depositions  might  be  taken  in  any  cause 
pending.  It  was  held  that  depositions  taken 
on  a  rule  to  show  cause  why  a  judgment 
should  be  opened  were  within  the  statute. 
Haupt  v.  Henninger,  37  Pa.  St.  141. 

Habeas  Corpus.  —  In  Ex  p.  Milligan,  4  Wall. 
(U.  S.)  112,  habeas  corpus  proceedings  were 
held  a  cau»e,  and  the  court  denied  what  was 
urged  in  argument,  viz.,  that  a  proceeding 
does  not  ripen  into  a  cause  until  there  are  two 
parties  to  it. 

Removal  of  Prisoner  for  Trial.  —  In  U.  S.  v. 
King,  147  U.  S.  676,  it  was  held  that  a  charge 
for  docket  fees  could  not  be  allowed  in  a  pro- 
ceeding to  remove  a  prisoner  for  trial  from  one 
district  to  another,  under  U.  S.  Rev.  Stat., 
§  1015,  as  the  proceeding  is  not  a  cause  within 
the  meaning  of  Rev.  Stat.,  §  828,  providing  for 
docket  fees. 

Removal  of  Causes.  —  See  the  title  Removal 


that  which  produces  or  effects  a  result ; 

of  Causes;  and  see  Encyc.  of  Pl.  and  Pr.,  title 
Removal  of  Causes. 
Location  of  a  Public  Schoolhouse.  —  The  New 

Hampshire  Bill  of  Rights  forbids  a  retro- 
spective statute  for  the  decision  of  a  civil 
cause.  It  was  held  that  a  statute  granting  an 
appeal  to  voters  aggrieved  by  the  location  of  a 
schoolhouse  was  not  within  the  provision.  The 
court  said:  "  The  word  cause  is  defined  by 
Bouvier  to  be  '  a  suit  or  action;  any  question, 
civil  or  criminal,  contested  before  a  court  of 
justice;'  and  '  civil  action  '  is  defined  to  be  (at 
common  law)  '  an  action  which  has  for  its  ob- 
ject the  recovery  of  private  or  civil  rights,  or 
compensation  for  their  infraction.'  It  would 
be  hardly  compatible  with  these  legal  defini- 
tions, any  more  than  with  the  popular  notion 
of  what  constitutes  a  civil  cause,  to  hold  that 
the  location  of  a  public  schoolhouse  comes 
within  the  meaning  of  the  term  as  used  in  the 
bill  of  rights."  Farnum's  Petition,  51  N.  H. 
383. 

Execution  Issued  on  Property  of  Third  Party.  — 

A  statute  limited  the  jurisdiction  of  a  justice 
of  the  peace  to  causes  in  which  the  amount  in 
controversy  did  not  exceed  one  hundred  and 
fifty  dollars.  An  execution  was  issued  upon 
property  which  was  worth  more  than  one  hun- 
dred and  fifty  dollars,  which  was  claimed  by  a 
third  person.  It  was  held  that  the  trial  of  the 
claimant's  issue  was  not  a  cause,  but  was  a 
mere  incident  to  the  exercise  of  the  undoubted 
jurisdiction  of  the  justice.  Bernheimer  v. 
Martin,  66  Miss.  486.  See  also  the  title  Jus- 
tices of  the  Peace. 

Attachment.  —  A  suit  by  attachment  was  held 
to  be  embraced  in  the  term  cause.  Logan  v. 
Small,  43  Mo.  255. 

Contempt  Proceedings.  —  See  also  Case;  and 
the  title  Contempt. 

A  proceeding  for  contempt  is  a  cause  or 
matter  within  a  removal  statute.  Lamonte  v. 
Ward,  36  Wis.  559. 

In  Taylor  v.  U.  S.,  45  Fed.  Rep.  531,  it  was 
held  that  U.  S.  Rev.  Stat.,  §  828,  giving  fees 
for  making  dockets  and  indexes,  in  any  cause, 
applied  to  proceedings  by  the  United  States 
against  a  witness  for  contempt.  See  also 
Erwin  v.  U.  S.  37  Fed.  Rep.  479. 

Quo  Warranto. —  In  Reg.  v.  Seale,  5  El.  & 
Bl.  1,  85  E.  C.  L.  1,  the  term  cause  was  held 
to  relate  to  civil  actions,  and  not  to  embrace 
quo  warranto. 

Criminal  Cases.  —  In  Reg.  v.  Pembridge,  3  Q. 
B.  901,  43  E.  C.  L.  1028,  the  term  cause  was 
held  to  include  criminal  cases. 

Perjury  —  Indictment  —  Controversy,  Matter,  or 
Cause  Depending.  — An  indictment  with  issue 
joined  on  a  plea  of  not  guilty  is  within  the 
meaning  of  this  phrase.  U.  S.  v.  Reese,  4 
Savvy.  (U.  S.)  634. 

Indictment  —  Nature  and  Cause.  —  An  indict- 
ment which  charges  that  larceny  was  commit- 
ted in  the  county  to  which  the  stolen  properly 
was  brought,  sufficiently  notifies  the  accused 
of  the  nature  and  cause  of  the  offense,  within 
an  act  giving  him  a  right  to  such  notification. 
Norris  v.  State,  33  Miss.  373.  See  also  Encyc. 
of  Pl.  and  Pr.,  title  Indictment. 

Indictment  In  the  Sense  of  Prosecution.  —  A 
statute  provided  that  every  recognizance  en- 
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that  from  which  anything  proceeds,  ai 

tered  into  before  any  court  having  criminal 
jurisdiction  should  remain  in  force  until  the 
<•« u.«<'  In  which  said  recognizance  should  be 
entered  into  should  be  finally  determined.  It 
was  held  that  cause  as  thus  used  was  not 
synonymous  with  "  indictment."  The  court 
said:  "  The  indictment  is  not  the  cause;  the 
accusation  of  criminality  is  the  cause,  and  the 
indictment  is  an  incident  in  pursuing  the  accu- 
sation. It  is  true  that  the  term  cause  some- 
times expresses  a  suit  or  action,  but  it  has 
a  broader  signification,  which  comprises  the 
prosecution  of  a  purpose  or  object,  and  it  seems 
to  me  that  the  word  cause  in  this  act  is  used 
in  the  sense  expressed  by  the  word  'prosecu- 
tion.' Taken  in  this  signification,  the  cause 
cannot  be  said  to  be  finally  determined  when 
the  indictment  is  quashed,  for  the  indictment 
is  but  a  formal  part  of  the  prosecution."  State 
v.  Hancock,  54  N.  J.  L.  400. 

Final  Disposition  of  the  Cause  in  a  bankrupt  act 
means  the  final  disposition  of  the  administra- 
tion of  the  estate,  and  the  discharge  of  the 
assignee.  In  re  Brightman,  14  Blatchf.  (U.  S.) 
130. 

This  Cause.  —  A  stipulation  that  certain  testi- 
mony taken  on  a  former  trial  "  may  be  read 
in  evidence  on  the  trial  of  this  cause,"  applies 
to  any  subsequent  trial,  and  not  merely  to  the 
first.    Hinckley  v.  Beckwith,  23  Wis.  328. 

Distinguished  from  Cause  of  Action.  — The  term 
was  held  to  mean  the  particular  suit  pending, 
and  not  the  cause  of  action,  in  a  statute  provid- 
ing that  a  cause  should  be  considered  as 
abandoned  unless  an  appeal  was  taken  within 
a  certain  time.    Koon  v.  Nichols,  85  111.  155. 

Cause  of  Complaint.  —  Where  directors  of  the 
poor  were  authorized  to  adjust  rates,  and  any 
person  was  given  the  right  of  appeal  within 
four  months  after  the  cause  of  complaint  had 
arisen,  it  was  held  that  the  c.atise  of  complaint 
was  the  making  of  an  order  by  the  directors. 
Rex  v.  Salop,  2  B.  &  Ad.  145,  22  E.  C.  L.  48; 
Reg.  v.  Derbyshire,  7  Q.  B.  198,  53  E.  C.  L. 
198.    And  see  Cause  of  Action. 

Cause,  Action,  and  Case  Synonymous.  —  See 
Case. 

1.  State  v.  Dougherty,  4  Oregon  203. 

In  Atchison,  etc.,  R.  Co.  v.  Bales,  16  Kan. 
256,  the  court  said:  "  Now,  the  word  cause  has 
various  meanings,  and  shades  of  meaning. 
Philosophically  speaking,  the  sum  of  all  the 
antecedents  of  any  event  constitutes  its  cause. 
Ordinarily,  however,  we  consider  each  sep- 
arate antecedent  of  an  event  as  a  cause  for 
such  event,  provided,  however,  that  the  event 
could  not  have  happened  except  for  such  ante- 
cedent." 

Cause  Distinguished  from  Condition  —  Attempts. 

(See  also  the  title  Attempt  to  Commit 
Crime,  vol.  3,  p.  250.) — An  attempt  is  de- 
fined as  an  intentional,  preparatory  act,  which, 
if  not  hindered,  will  accordingly  result  in 
a  crime.  In  State  v.  Bailer,  26  W.  Va.  94, 
the  court  says:  "  These  preliminary  acts,  if 
connected  with  the  intended  crime  only  as  a 
condition  as  distinguished  from  a  cause,  can 
never,  according  to  the  better  authorities,  con- 
stitute an  indictable  attempt  to  commit  such 
crime.  While  it  is  often  not  difficult  to  dis- 
tinguish a  condition  from  a  cause,  yet  they 


without  which  it  would  not  exist.1 

frequently  approximate  so  closely  that  it 
becomes  exceedingly  difficult  to  distinguish 
them.  By  cause  is  meant  that  condition  which 
determines  the  final  result.  As  illustrating 
the  difference  between  a  cause  and  a  condition 
I  will  put  the  case  of  the  death  of  a  child  pro- 
ceeding from  suffocation  produced  by  forcing 
moss  into  the  child's  throat.  This  would  still 
be  considered  the  cause,  as  the  swelling  arose 
from  the  forcing  of  the  moss  into  the  child's 
throat,  though  the  immediate  occasion  of  the 
child's  death  was  the  swelling  up  of  the  pass- 
ages of  the  throat  causing  suffocation.  In  this 
case  the  swelling  of  the  throat,  which  occa- 
sioned the  suffocation,  was  the  condition  of 
the  death,  while  the  cause  of  it  was  the  forcing 
of  the  moss  into  the  throat."  See  also  Con- 
dition. 

Ejusdem  Generis  —  Any  Other  Cause.  (See  also 
Other;  Ejusdem  Generis;  and  the  title  Stat- 
utes.)—  Under  a  statute  giving  certain  rights 
of  a  feme  sole  to  any  married  woman  whose  hus- 
band, "from  drunkenness,  profligacy,  or  any 
other  cause,"  shall  refuse  or  neglect  to  provide 
for  her  support,  "  any  other  cause  "  means 
cause  ejusdem  generis,  and  does  not  include 
'■  mere  poverty,  sickness,  intellectual  inferi- 
ority, or  physical  inability  of  the  husband, 
without  being  caused  by  vice."  Edson  v. 
Hayden,  20  Wis.  682. 

Same  —  Landlord  and  Tenant.  (See  also  the 
title  Landlord  and  Tenant.)  —  A  statute 
which  permits  a  tenant  to  quit  rented  premises 
without  liability  for  rent  where  they  have  been 
destroyed  by  the  elements  or  any  other  cause, 
without  fault  of  his,  applies  only  to  cases 
where  the  buildings  become  untenantable  by 
reason  of  some  sudden  and  unexpected  calam- 
ity, and  not  by  mere  decay.  Hatch  v.  Stam- 
per, 42  Conn.  28. 

Same  —  Removal  of  Officer.  (See  also  the  title 
Public  Officers.)  —  Where  a  power  is  given 
to  remove  "  for  incompetency,  improper  con- 
duct, or  other  cause  satisfactory  to  the  board," 
"  other  cause  "  means  other  like  cause,  i.  e., 
one  affecting  the  officer's  fitness  for  the  office. 
State  v.  McGarry,  21  Wis.  498. 

Removal  of  Officers.  —  Cause  of  Removal,  in  a 
statute,  means  "  some  dereliction  or  general 
neglect  of  duty,  or  incapacity  to  perform  the 
duties,  or  some  delinquency  affecting  his  gen- 
eral character  and  his  fitness  for  the  office."  It 
is  not  sufficient  that  the  duties  of  the  office 
can  be  more  efficiently  performed  by  another. 
People  v.  Fire  Com'rs,  72  N.  Y.  445. 

Cause  in  this  connection  has  been  held 
synonymous  with  "sufficient  cause  "  or  "legal 
cause."    State  v.  Duluth,  53  Minn.  244. 

Same  —  Due  Cause  —  Due  Cause  Shown.  — 
"  Where  a  power  to  remove  [from  office]  for 
due  cause  is  given,  the  words  '  for  due  cause  ' 
operate  as  a  limitation  on  the  power.  *  *  * 
What  is  '  due  cause  '  for  the  removal  of  an 
officer  is  a  question  of  law  to  be  determined  by 
the  judicial  department,  and  in  the  absence  of 
any  statutory  provision  as  to  what  should  con- 
stitute such  cause,  should  be  determined  with 
reference  to  the  nature  and  character  of  the 
office  and  the  qualifications  requisite  to  fill  it." 
State  v.  Watertown,  9  Wis.  261.  The  removal 
in  such  a  case  is  not  a  mere  matter  of  judicial 
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3.  That  which  supplies  a  motive,  d 

discretion;  some  unfitness  must  be  shown.  In 
re  Moore  Gold  Min.  Co.,  12  Ch.  Div.  325.  See 
also  Due. 

Same  —  For  Cause.  —  "  The  power  to  remove 
a  person  from  office  'for  cause'  means  that  a 
reason  must  exist  which  is  personal  to  the  in- 
dividual sought  to  be  removed,  which  the  law 
and  a  sound  public  opinion  will  recognize  as  a 
good  cause  for  his  no  longer  occupying  the 
place."  People  v.  New  York,  19  Hun  (N.  Y.) 
441.  The  cause  must  be  a  just  cause;  and  the 
power  can  only  be  exerted  after  an  opportu- 
nity given  for  defense.  Haight  v.  Love,  39  N. 
J.  L.  14. 

In  the  Sense  of  Compel.  —  A  statute  directed 
the  sheriff  to  cause  the  defendant  to  enter  into 
a  bond.  It  was  held  that  cause  in  this  connec- 
tion was  synonymous  with  "compel."  Poole 
■v.  Vernon,  2  Hill  L.  (S.  Car.)  670. 

Cause  to  be  Sold  —  Covenant.  (See  also  the 
titles  Covenants;  Restraint  of  Trade.)  — 
The  defendant  covenanted  that  he  would  not 
thereafter  manufacture,  sell,  or  cause  to  be 
sold,  sandpapering  machines.  It  was  held 
that  if  he  should  invent  and  patent  a  new 
sandpapering  machine,  not  infringing  on  the 
patents  sold,  and  should  sell  the  patent  there- 
for to  one  who  should  manufacture  and  sell 
machines  under  it,  he  would  thereby  cause  the 
machines  to  be  sold,  within  the  meaning  of  the 
covenant.  Berlin  Mach.  Works  v.  Perry,  71 
Wis.  495. 

Causes,  Assists,  or  Encourages.  —  The  Louisiana 
Code  provides  that  he  who  causes  another  to 
do  an  unlawful  act,  or  assists  or  encourages  in 
the  commission  of  it,  is  responsible  in  solido 
with  that  person  for  the  damages  caused  by 
such  act.  In  Comitez  v.  Parkerson,  50  Fed. 
Rep.  171,  the  court  says:  "  While  it  is  possible 
that  the  strict  meaning  of  the  words  causes, 
"assists,'  or  'encourages,'  might  not,  if  em- 
ployed under  other  circumstances,  include  fail- 
ure or  omission  to  prevent,  it  is  also  clear  that 
it  was  the  intention  of  the  legislature  in  article 
■2324  to  make  all  who  were  liable  for  an  unlaw- 
ful act  liable  in  solido." 

Destruction  of  Property  is  Caused  by  the  Owner's 
Illegal  or  Improper  Conduct,  if  without  such  con- 
duct the  destruction  would  not  have  occurred, 
within  the  meaning  of  the  New  Hampshire  Laws 
of  1854,  making  cities  and  towns  liable  for  the 
injury  to  or  destruction  of  property  within 
their  limits  by  mobs,  unless  the  destruction 
was  caused  by  the  owner's  illegal  or  improper 
conduct.  Palmer  v.  Concord,  48  N.  H.  211, 
97  Am.  Dec.  605.  See  also  the  titles  Municipal 
Corporations;  Counties. 

Civil  Rights  Act  —  Causes  Affeoting.  (See 
also  the  title  Civil  Rights.)  —  In  U.  S.  v. 
Rhodes,  I  Abb.  (U.  S.)  28,  it  was  held  that  a 
prosecution  for  burglary  was  a  cause  affecting 
the  owner  of  the  building  entered,  within  the 
meaning  of  section  3  of  the  Civil  Rights  Hill, 
giving  the  courts  of  the  Union  jurisdiction  of  all 
causes  affecting  persons  who  could  not  enforce 
in  the  courts  of  the  state  any  of  the  rights 
secured  to  them  by  the  first  section.  Hut  this 
case  is  overruled  by  Hlyew  v.  U.  S.,  13  Wall. 
<U.  S.)  581,  where  it  was  held  that  the  act  re- 
ferred only  to  parties  to  a  suit,  and  did  not 


ides  action,  or  constitutes  the  reason 

affect  mere  witnesses.  Citing  U.  S.  v.  Ortega, 
11  Wheat.  (U.  S.)  467. 

Same  Cause  —  Assaults  on  Women.  —  Where  a 
statute  relieves  one  convicted  of  an  assault  on 
a  woman  from  "  all  further  or  other  proceed- 
ing, civil  or  criminal,  for  the  same  cause,"  he 
is  exempt  from  suit  by  her  husband,  cause 
here  meaning  assault.  Masper  v.  Brown,  1 
C.  P.  Div.  97.  See  also  Holden  v.  King,  46 
L.  J.  Exch.  Div.  75. 

Same  —  Assault  and  Manslaughter.  —  Refer- 
ring to  the  same  statute,  Byles,  J.,  in  Reg.  v. 
Morris,  L.  R.  1  C.  C.  90,  said  that  the  word  cause 
"  may  undoubtedly  mean  act;  but  it  is  ambig- 
uous, and  may  also  and  perhaps  with  greater 
propriety  be  held  to  mean  cause  for  the  accu- 
sation;" and  in  this  case  it  was  held  that  a 
previous  summary  conviction  for  an  assault 
was  not  the  same  cause  as  a  subsequent  in- 
dictment for  manslaughter,  arising  from  the 
same  assault. 

Proximate  Cause.  (See  also  the  title  Negli- 
gence, and  see  Proximate  Cause.) — The 
proximate  cause  of  anything  is  "  the  cause 
which  naturally  led  to,  and  which  might  have 
been  expected  to  be  directly  instrumental  in 
producing,  the  result."  State  Manchester, 
etc.,  R.  Co.,  52  N.  H.  52S;  Chamberlain  v. 
Oshkosh,  84  Wis.  289,  citing  3  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  45. 

Justifiable  Cause,  in  an  indictment  for  mali- 
ciously and  without  justifiable  cause  forcing  a 
seaman  on  shore  in  a  foreign  land,  does  not 
mean  such  a  cause  as  in  the  maritime  law 
would  authorize  a  discharge;  but  a  case  of 
moral  necessity,  required  for  the  safety  of  the 
ship  and  crew,  the  due  performance  of  the 
voyage,  and  the  regular  enforcement  of  disci- 
pline. U.  S.  v.  Coffin,  1  Sumn.  (U.  S.)  394. 
See  also  Justifiable  ;  and  see  the  title  Sea- 
men. 

Occasion  Synonymous  with  Cause.  —  See  Curry 

v.  Chicago,  etc.,  R.  Co.,  43  Wis.  676;  and  see 
also  Occasion. 

Good  Cause.  —  See  Good. 

Good  Cause  Shown.  —  See  Good. 

Sufficient  Cause.  —  See  Good;  Sufficient. 

Adequate  Cause.  —  See  Adequate,  vol.  1,  p. 
632;  and  see  the  title  Homicide. 

Challenge  for  Cause.  —  See  the  title  Jury  and 
Jury  Trial. 

Irresistible  Superhuman  Cause.  —  In  Clay 
County  v.  Simonsen,  1  Dakota  387,  these 
words  were  held  equivalent  to  "  act  of  God." 
See  also  the  title  Act  of  God,  vol.  1,  p. 
584. 

Probable  Cause.  —  Sec  the  title  Malicious 
Prosecution;  and  see  Proisable. 

Abortion  —  Cause  to  be  Taken.  —  If  A .  delivers 
poison  to  B.,  both  intending  H.  to  take  it  to 
cause  an  abortion,  and  B.  afterwards,  in  the 
absence  of  A.,  takes  it,  this  is  a  enuring  to  be 
taken  by  A.  within  a  statute  punishing  the 
same.  Reg.  v.  Wilson,  7  Cox  C.  C.  190.  See 
the  title  Abortion,  vol.  1,  p.  192. 

Poison.  -  Administer,  or  Cause  and  Procure  to 
be  Administered,  when  used,  in  a  statute,  of 
poison,  constitute  one  offense,  and  not  sep- 
arate offenses.  La  Beau  v.  People,  34  N.  Y. 
223.  See  the  title  Poisoning. 
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why  anything  is  done;  hence  it  sometimes  means  the  consideration  for  a 
contract. 1 

CAUSE  OF  ACTION.  (For  a  full  discussion  of  what  is  a  "  cause  of  action," 
see  the  title  ACTIONS,  i  Encyc.  Pl.  and  Pr.,  p.  116.  As  to  splitting  causes 
of  action,  see  I  ENCYC.  PL.  AND  Pr.,  p.  148.  As  to  joinder  of  causes  of 
Action,  see  1  Encyc.  Pl.  and  Pr.  pp.  148,  180.  As  to  when  a  cause  of  action 
arises  so  that  the  statute  of  limitations  begins  to  run,  see  the  title  LIMITA- 
TION OF  ACTIONS.  For  the  meaning  of  the  term  within  statutes  conferring  ^ 
jurisdiction  in  the  county  where  the  cause  of  action  arose,  see  the  titles  JURIS- 
DICTION;  Venue;  and  see  Encyc.  of  Pl.  and  Pr.,  titles  Jurisdiction; 
Y  i  n  r  v..  \  —  The  "  cause  of  action  "  is  the  entire  state  of  facts  that  gives  rise  to  an 
enforceable  claim  ;  the  phrase  comprises  every  fact  which,  if  traversed,  the 
plaintiff  must  prove  in  order  to  obtain  judgment.2 


1.  Abbott's  Law  Diet.  The  cause,  in  the 
civil  law,  was  that  which  rendered  a  contract 
valid;  it  was  "  the  inducement  which  consti- 
tuted a  basis  for  the  obligation."  Hare  on 
Contracts,  187.  The  following  account  of  it 
is  given  by  Pollock  (Principles  of  the  Law  of 
Contracts,  p.  122):  "  Informal  agreements 
{pacta)  did  not  give  any  right  of  action  without 
the  presence  of  something  more  than  the  mere 
fact  of  the  agreement.  This  something  more 
was  called  the  causa.  Practically  the  term 
covers  a  somewhat  wider  ground  than  our 
'consideration  executed;'  but  it  has  no  gen- 
eral notion  corresponding  to  it  —  at  least  none 
coextensive  with  the  notion  of  contract;  it  is 
simply  the  mark,  whatever  that  maybe  in  the 
particular  case,  which  distinguishes  any  par- 
ticular class  of  agreements  from  the  common 
herd  of  pacta,  and  makes  them  actionable." 
See  Thomas  v.  Thomas,  2  Q.  B.  851,  42  E.  C. 
L.  945- 

Distinguished  from  Consideration.  —  The  term 
has  passed  into  modern  French  jurisprudence, 
where  it  has  a  more  extended  meaning,  but 
never  coinciding  with  the  English  "  considera- 
tion."   Pollock  on  Contracts,  152. 

In  Thomas  v.  Thomas,  2  Q.  B.  859,  42  E.  C. 
L.  948,  Patteson,  J.,  said:  "  It  would  be  giv- 
ing to  causa  too  large  a  construction,  if  we 
were  to  adopt  the  view  urged  for  the  defend- 
ant; it  would  be  confounding  consideration 
with  motive.  Motive  is  not  the  same  thing 
with  consideration.  Consideration  means 
something  which  is  of  some  value  in  the  eye 
of  the  law,  moving  from  the  plaintiff;  it  may 
be  some  benefit  to  the  plaintiff,  or  some  detri- 
ment to  the  defendant;  but  at  all  events  it 
must  be  moving  from  the  plaintiff." 

But  in  Mouton  v.  Noble,  I  La.  Ann.  194, 
Eustis,  C.  J.,  says:  "  The  civilians  use  the 
term  cause  in  relation  to  obligations,  in  the 
same  sense  as  the  word  '  consideration  '  is 
used  in  the  jurisprudence  of  England  and  the 
United  States.  It  means  the  motive,  the  in- 
ducement to  the  agreement;  id  quod  inducet  ad 
contrahendum.    6  Toullier  166. "  . 

2.  Per  Esher,  M.  R.,  in  Read  v.  Brown,  22 
Q.  B.  Div.  128. 

Other  Definitions. — In  Hutchinson  v.  Ains- 
worth,  73Cal.  455,  the  court  says:  "  The  facts 
upon  which  the  plaintiff's  right  to  sue  is  based, 
and  upon  which  the  defendant's  duty  has 
arisen,  coupled  with  the  facts  which  constitute 
the  latter's  wrong,  make  up  the  cause  of 
action." 


Cause  of  action  is  the  fact  or  combination  of 
facts  which  gives  rise  to  a  right  of  action. 
Rapalje  &  Lawrence  Diet.;  Bruil  v.  North- 
western Mut.  Relief  Assoc.,  72  Wis.  433. 

The  cause  of  action  is  a  claim  which  may  be 
enforced.  Bucklin  v.  Ford,  5  Barb.  (N.  Y.) 
393;  Halsey  v.  Reid,  4  Hun  (N.  Y.)  777.  It  is 
the  right  which  a  party  has  to  institute  and 
carry  through  an  action.  Meyer  v.  Van  Col- 
lem,  28  Barb.  (N.  Y.)  230.  The  right  to  prose- 
cute an  action  with  effect.  Douglass.  Forrest, 
4  Bing.  704,  15  E.  C.  L.  120.  It  is  composed 
of  the  right  of  the  plaintiff,  and  the  obligation, 
duty,  or  wrong  of  the  defendant.  These  com- 
bined, it  is  sufficiently  accurate  to  say,  consti- 
tute the  cause  of  action.  Veeder  v.  Baker,  83 
N.  Y.  160.  "  Whatever  be  the  form  of  action, 
the  breach  of  duty  is  substantially  the  cause 
of  action."  Howell  v.  Young,  5  B.  &  C.  259, 
11  E.  C.  L.  219;  Bank  of  Commerce  v.  Rut- 
land, etc.,  R.  Co.,  10  How.  Pr.  (N.  Y.  Supreme 
Ct.)  1.  Hence  in  an  action  to  enforce  an 
equitable  lien,  the  indebtedness  is  the  cause  of 
action.  Borst  v.  Corey,  15  N.  Y.  505.  And 
the  cause  of  action  arises  in  the  place  where 
the  debt  is  contracted  or  originates.  Steele  v. 
Rutherford,  70  N.  Car.  137. 

Distinguished  from  Chose  in  Action.  —  Cause 
of  action,  however,  is  not  synonymous  with 
"  chose  in  action."  Bank  of  Commerce  v. 
Rutland,  etc.,  R.  Co.,  10  How.  Pr.  (N.  Y. 
Supreme  Ct.)  r. 

Implies  a  Person  in  Existence  Qualified  to  En- 
force It.  —  In  Fruitt  v.  Anderson,  12  111.  App. 
430,  it  is  said  that  the  term  cause  of  action 
implies  not  only  a  right  of  action,  but  also  that 
there  is  some  person  in  existence  who  is  quali- 
fied to  enforce  it.  The  right  must  also  be 
capable  of  being  legally  enforced ;  and  so  there 
must  also  be  a  person  to  be  sued. 

A  cause  of  action  is  defined  by  Bouvier  to  be 
a  right  to  bring  an  action,  which  implies  that 
there  is  some  person  in  existence  who  can 
assert,  and  also  a  person  who  can  be  lawfully 
sued.  Bouvier's  L.  Diet,  quoted  in  Douglas 
v.  Beasley,  40  Ala.  148.  See  also  Parker  v. 
Enslow,  102  111.  272. 

A  cause  of  action  implies  a  right  to  bring  an 
action,  and  some  one  who  has  a  right  to  sue, 
and  some  one  who  may  be  lawfully  sued. 
Patterson  v.  Patterson,  59  N.  Y.  578.  Compare 
Tynan  v.  Walker,  35  Cal.  643. 

Whole  Cause  of  Action.  —  In  statutes  confer- 
ring jurisdiction  upon  courts  where  the  cause 
of  action  arose,  it  has  been  held  that  the 
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CAUSEWAY.  (See  also  the  title  CROSSINGS.)  —  A  causeway  is  a  way 
raised  above  the  level  of  the  ground,  by  stones,  earth,  timber,  etc.,  serving  as 
a  drv  passage  over  wet  or  marshy  ground  ;  or  as  a  mole  to  confine  water  to  a 
pond,  or  restrain  it  from  overflowing  lower  ground.1 

CAUTIOUS.  —  See  note  2. 


cause  of  action  does  not  mean  the  whole  cause 
of  action.    O'Donohoe  v.  Wiley,  43  U.  C.  Q. 

B.  350;  Jackson  v.  Spittall,  L.  R.  5  C.  P.  542; 
Bruil  v.  Northwestern  Mut.  Relief  Assoc.,  72 
Wis.  433.  The  contrary  was  held  in  Cooke  v. 
Gill,  L.  R.  8  C.  P.  107;  Borthwick  v.  Walton, 
15  C.  B.  501,  80  E.  C.  L.  501.  But  finally,  in 
Vaughan  v.  Weldon,  L.  R.  10  C.  P.  47,  the 
rule  laid  down  in  Jackson  v.  Spittall,  L.  R.  5 

C.  P.  542,  was  adopted,  viz.,  that  cause  of 
action  did  not  mean  "  whole  cause  of  action," 
but  meant  the  act  on  the  part  of  the  defend- 
ant which  gave  the  complainant  his  cause  of 
complaint. 

"  It  has  been  held  that  where  '  the  cause  of 
action,  to  be  within  the  jurisdiction  of  the 
court,  must  have  arisen  within  its  territorial 
jurisdiction,  the  phrase  means  the  whole  cause 
of  action.'  This  necessarily  includes  every  fact 
material  to  be  proved  to  entitle  the  plaintiff  to 
succeed,  and  every  fact  the  defendant  would 
have  a  right  to  deny.  3  Am.  and  Eng.  Encyc. 
of  Law,  p.  46,  note  r.  It  was  doubtless  one 
of  the  purposes  of  the  legislature  to  authorize 
the  plaintiff  to  sue  in  those  counties  where  a 
part  of  the  cause  of  action  arose  against  cor- 
porations, and  not  to  restrict  him  to  the  rigor- 
ous requirement  that  every  fact  necessary  to 
constitute  the  whole  cause  of  action  should 
occur  in  a  county  to  give  jurisdiction."  West- 
ern Wool  Commission  Co.  v.  Hart,  (Tex.  1892) 
20  S.  W.  Rep.  131.  In  this  case  the  statute 
provided  that  suit  might  be  brought  when  the 
cause  of  action  arose  as  a  part  thereof. 

In  Williamson  v.  Chicago,  etc.,  R.  Co.,  84 
Iowa  583,  it  is  said:  "  Cause  of  action  has  been 
held  to  mean  '  every  fact  which  is  material  to 
be  proved  to  entitle  the  plaintiff  to  succeed;' 
'  every  fact  which  the  defendant  would  have  a 
right  to  traverse.'  In  such  a  sense  it  would 
embrace,  not  only  the  contract  in  the  case,  but 
the  breach  of  it;  for  both  must  be  proven  in 
order  to  recover.  Again,  it  has  been  held  to 
mean,  '  not  the  whole  cause  of  action,  but  that 
which,  in  popular  meaning  —  for  many  pur- 
poses, in  legal  meaning — is  the  cause  of  fiction, 
viz.,  the  act  on  the  part  of  the  defendant  which 
gives  the  plaintiff  his  cause  of  complaint.' 
Jackson  v.  Spittall,  L.  R.  5  C.  P.  542.  It  has 
been  held  to  mean,  in  a  case  involving  the 
purchase  of  land,  '  the  nonpayment  of  the 
purchase  price.'  Borst  v.  Corey,  15  N.  Y.  505. 
It  is  sometimes  said  to  be  the  breach  of  duty. 
Howell  v.  Young,  5  B.  &  C.  259,  n  E.  C.  L. 
219;  Bank  of  Commerce  v.  Rutland,  etc.,  R. 
Co.,  10  How.  Pr.  (N.  Y.  Supreme  Ct.)  I."  See 
also  HiberniaNat.  Bank  v.  Lacombe,  84  N.  Y. 
37". 

Synonymous  with  Right  of  Action.  —  The  term 
cause  of  action  is  synonymous  with  right  of 
action.  Bruil  v.  Northwestern  Mut.  Relief 
Assoc.,  72  Wis.  433;  Clark  v.  Southard,  16 
Ohio  St.  413;  Graham  v.  Scripture,  26  How. 
Pr.  (N.  Y.  Supreme  Ct.)  507.  See  also  RIGHT 
of  Action. 


Demand  Distinguished  from  Cause  of  Action.  — 

See  Gage  v.  Holmes,  12  Gray  (Mass.)  428; 
State  v.  Torinus,  28  Minn.  182. 

Execution  on  Dormant  Judgment.  —  The  right 
of  a  judgment  creditor  to  obtain  leave  of  court 
to  issue  an  execution  on  a  dormant  judgment 
has  been  held  a  cause  of  action.  Pursel  v. 
Deal,  16  Oregon  295. 

Suhject  of  Action  Distinguished  from  Cause  of 
Action.  (See  also  Subject.) — In  Rodger;  v. 
Mut.  Endowment  Assoc.,  17  S.  Car.  410,  the 
court  said:  "  What  is  the  cause  of  act  ion  ?  We 
must  keep  in  view  the  difference  between  the 
subject  of  action  and  therawsco/  action.  The 
subject  of  action  is  what  was  formerly  under- 
stood as  the  subject-matter  of  the  action,  and, 
as  Mr.  Pomeroy  says,  '  finds  its  primary  and  far 
more  important  application  in  equitable  rather 
than  legal  proceedings.  The  cause  of  actioti, 
is  the  right  claimed  or  wrong  suffered  by  the 
plaintiff  on  the  one  hand  and  the  duty  or 
delict  of  the  defendant  on  the  other,  and  these 
appear  by  the  facts  of  each  separate  case. '  See 
Hayes  v.  Clinkscales,  9  S.  Car.  453,  where  the 
doctrine  is  approved.  '  The  cause  of  action 
must  always  consist  of  two  factors:  (1)  the 
plaintiff's  primary  right  and  the  defendant's 
primary  duty,  whatever  be  the  subject  to 
which  they  relate,  person,  character,  property, 
or  contract;  and  (2)  the  delict,  or  wrongful  act 
or  omission  of  the  defendant  by  which  the 
primary  right  and  duty  have  been  violated." 

Good  Cause  of  Action  can  mean  no  more  than 
cause  of  action.  A  cause  of  action  not  good  is- 
no  cause  of  action.  Parker  v.  Enslow,  102  111. 
272. 

1.  Omaha,  etc.,  R.  Co.  -'.  Severin,  30  Neb. 
322.  This  case  was  upon  the  construction  of  a 
statute  requiring  railroads  to  make  and  repair 
a  causeway  or  other  adequate  means  of  cross- 
ing. The  court  further  said:  "  The  words  of 
the  statute,  '  one  causeway,  or  other  adequate 
means  of  crossing  the  same, '  indicate  the  legis- 
lative judgment  that  a  causeway,  whatever  it 
may  be,  when  applied  to  a  railroad,  is  an  ade- 
quate means  of  crossing  its  track.  If  the  sec- 
tion only  applied  to  such  a  part  of  a  railroad  as 
is  known  as  a  fill,  where  the  roadbed  is  raised 
by  an  embankment  above  the  natural  level  of 
the  land,  it  would  be  reasonably  clear  that  the 
causeway  intended  was  a  raising  of  the  cross 
road  adjacent  to  the  railroad  track  with  gradi- 
ents on  either  side  for  the  convenience  of  cross- 
ing with  carriages,  wagons,  and  by  horsemen. 
And  I  can  conceive  of  no  other  sense  in  which 
the  language  could  have  been  used  in  the  pres- 
ent instance." 

In  Gray  v.  Burlington,  etc.,  R.  Co.,  37  Iowa 
123,  it  was  held  that  as  applied  to  a  railroad, 
causeway  must  mean  a  way  raised  above  a 
road.  The  court  cited  Webster's  Diet,  as  given 
in  the  text;  and  also  commented  upon  Bartletl 
v.  Dubuque,  etc.,  R.  Co.,  20  Iowa  188. 

2.  Cautious  Distinguished  from  Prudent.  (See 
also  Prudent;  and  the  title  Malicious  Prose- 
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CA  VEA  T. 


Definition. 


CAVEAT.  (Sec  also  the  titles  Patents  ;  Probate.)  —  Caveat,  "  Let  him 
beware,"  is  a  notice  given  by  a  party  having  an  interest,  to  some  officer,  not 
to  do  an  act  till  the  party  giving  the  notice  has  a  chance  to  be  heard  ;  as  to 
the  register  of  w  ills,  not  to  permit  a  will  to  be  probated,  or  not  to  grant  letters 
of  administration;  or  to  the  officers  of  the  land  office,  not  to  give  a  patent; 
or  to  a  clerk  in  chancery,  not  to  enroll  a  decree  until  the  objections  can  be 
heard.  It  always  precedes  the  act,  and  is  never  heard  of  as  a  means  of 
undoing  what  has  been  already  done.1 

In  patent  law,  a  caveat  is  a  notice  filed  in  a  government  office  to  prevent  a 
p. unit's  being  issued  on  a  particular  device  until  the  caveator  shall  have  an 
opportunity  to  establish  his  priority  of  invention.3 


CUTION.)  —  The  definition  of  probable  cause  as 
a  defense  for  malicious  prosecution  is  usually 
given  as  follows:  "  Probable  cause  is  a  reason- 
able ground  of  suspicion  supported  by  circum- 
stances sufficient  to  warrant  an  ordinarily 
prudent  man  in  believing  the  party  is  guilty  of 
the  offense."  It  has  been  held  error  to  substi- 
tute the  word  cautious  for  "  prudent."  The 
court  said:  "  There  is  at  least  a  shade  of 
difference  in  meaning  between  the  words  cau- 
tious and  '  prudent.'  The  former  sometimes 
suggests  the  idea  of  timidity,  or,  as  Webster 
gives  its  secondary  meaning,  '  over-prudent, 
fearful,  timorous.'  '  A  man  is  cautious, 
chiefly  as  the  result  of  timidity.'  We  there- 
fore think  the  word  cautious  should  not  have 
been  employed  in  qualifying  defendant's  first 
point."    McClafferty  v.  Philip,  151  Pa.  St.  87. 

1.  Kenyon  v.  Stewart,  44  Pa.  St.  189. 

As  used  in  the  Pennsylvania  statute,  caveat 
means  the  initiatory  process  or  notice  preced- 
ing a  contest  before  the  register.  Wilson  v. 
Gaston,  92  Pa.  St.  214. 

Suspension  of  Proceedings.  —  Filing  a  caveat 
•suspends  the  proceedings.  Slocum  v.  Grandin, 
38  N.  J.  Eq.  488,  where  it  is  said:  "  Dr.  Ayliffe 
says,  defining  a  caveat,  that  it  is,  in  law,  in 
the  nature  of  an  inhibition;  that  it  is  an  inti- 
mation given  to  some  ordinary  or  ecclesiasti- 
cal judge,  notifying  him  that  he  ought  to  be- 
ware how  he  acts  in  such  or  such  an  affair; 
and  he  adds  that  the  caveat  suspends  the  pro- 
ceedings of  such  ordinary  or  ecclesiastical 
judge,  until  such  time  as  the  merits  of  the 
■caveat  are  determined,  or  (at  least)  until  it  is 
subducted.  Ayl.  Par.  145.  In  Cockburn's 
Practice,  the  effect  of  a  caveat  is  said  to  be  to 
stop  probates,  etc.,  from  being  granted  without 
the  knowledge  of  the  party  that  enters  it. 
Gockb.  Prac.  26." 

In  Matter  of  Maxwell's  Application,  3  N.  J. 
Eq.  614,  it  is  said:  "  The  real  nature,  design, 
and  operation  of  a  caveat  are  simply  to  sus- 
pend the  act  of  probate  until  an  investigation 
of  the  validity  of  the  instrument  may  be  had 
before  the  competent  tribunal." 

Public  Lands.  —  A  caveat  is  also  used  to  pre- 
vent the  issuing  of  a  patent  for  lands.  Cun- 
ningham v.  Browning,  1  Bland  (Md.)  315,  in 
which  case  it  is  said  a  caveat  is  most  usually 
entered  by  a  simple  indorsement  of  the  word 
caveat  upon  the  certificate,  if  there  be  one  re- 
turned to  the  office,  or  otherwise  by  a  note  on 
the  record  opposite  the  warrant,  without  any 
specification  whatever  of  the  cause  of  the 
■caveat.  See  also  the  titles  Public  Lands; 
State  Lands. 


Caveat  Emptor  —  Caveat  Venditor.  (See  also 
the  titles  Implied  Warranty  ;  Sales  ;  Vendor 
and  Purchaser  ;  Warranty.  —  Caveat  emp- 
tor ("  Let  the  purchaser  take  care  ")  is  a  legal 
maxim  expressive  of  the  rule  at  common  law 
that  a  purchaser  of  property  buys  at  his  own 
risk  as  to  title  and  quality,  unless  the  seller 
gives  a  warranty  or  the  law  implies  one. 
Wright  v.  Hart,  18  Wend.  (N.  Y.)  452.  Caveat 
venditor^'  Let  the  seller  take  care  ")  expresses 
the  civil-law  rule,  which,  contrary  to  the  com- 
mon-law doctrine,  required  the  seller  to  pro- 
tect himself  from  future  responsibility  by  a 
particular  agreement  with  the  purchaser. 
Wright  v.  Hart,  18  Wend.  (N.  Y.)  452. 

In  Hargous  v.  Stone,  5  N.  Y.  80,  the  court 
says:  "  Caveat  emptor  is  an  ancient  rule  of  the 
common  law,  and  stands  in  contradistinction 
to  the  rule  of  caveat  venditor  of  the  civil  law. 
An  implied  warranty  of  title,  on  a  sale  of  chat- 
tels, is  common  to  both  the  common  and  civil 
law;  but  in  regard  to  the  responsibility  of  the 
seller  to  answer  for  the  quality  or  goodness  of 
the  articles  sold,  there  exists  between  these 
two  systems  of  jurisprudence  an  irreconcilable 
disagreement.  According  to  the  civil  law,  a 
sound  price  implies  a  warranty  of  the  sound- 
ness of  the  article  sold.  By  the  common  law 
the  vendor  is  not  bound  to  answer  to  the 
vendee  for  the  quality  or  the  goodness  of  the 
articles  sold,  unless  he  expressly  warrants 
them  to  be  sound  and  good,  or  unless  he  knew 
them  to  be  otherwise,  and  hath  used  some  art 
to  disguise  them,  or  unless  they  turn  out  to  be 
different  from  what  he  represented  them  to  the 
buyer;  in  other  words,  there  must  be  either 
an  express  warranty,  or  fraud,  to  make  the 
vendor  answerable  for  the  quality  or  good- 
ness of  the  articles  sold.  2  Bl.  Com.  451; 
2  Kent  Com.  479;  Seixas  v.  Woods,  2  Cai. 
(N.  Y.)48;  Swett  v.  Colgate,  20  Johns.  (N.  Y.) 
196." 

Caveat  Viator.  ("  Let  the  traveler  take 
care.") — The  phrase  is  used  to  express  the  care 
that  a  traveler  should  use  to  detect  and  avoid 
defects  in  the  highway.  Cornwell  v.  Metro- 
politan Sewer  Com'rs,  10  Exch.  774.  See  the 
titles  Counties;  Highways;  Municipal  Cor- 
porations; Streets  and  Sidewalks;  Towns 
and  Townships. 

2.  Bouv.  Law  Diet.  See  Walker  on  Patents 
143;  Bump  on  Patents  208. 

In  the  United  States  it  is  used  for  the  pur- 
pose of  protecting  persons  who  have  made  a 
new  invention  or  discovery,  and  desire  further 
time  for  maturing  the  same.  U.  S.  Rev.  Stat. 
4902. 
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Definitions. 


CAYENNE  PEPPER. —  See  note  I. 

CEASE.  —  To  "  cease  "  is  to  stop,  to  be  at  an  end.2 

CEDE.  (See  also  Grant.  And  see  the  titles  Deeds;  Wills.)  —  "Cede  " 
means  to  yield,  surrender,  give  up.  The  term  may  also  be  used  in  the  sense 
of  "  grant."  3 


1.  Revenue  Laws.  —  For  construction  of  this 
term  of  revenue  law,  see  Cruikshank  v.  U.  S., 
59  Fed.  Rep.  447;  and  see  the  title  Revenue 
Laws. 

2.  "  To  cease  is  to  put  a  stop  to;  to  be  at  an 
end;  to  be  an  extinction."  Webster's  Diet., 
followed  in  Thomason  v.  Ruggles,  69  Cal.  470, 
in  which  case  it  was  held  that  where  a  consti- 
tution declared  that  a  statute  should  erase,  it 
did  away  with  it,  extinguished  it,  as  thoroughly 
as  a  legislative  repeal  would  have  done. 

Cease  to  Be  Thereon.  —  A  statute  provided  that 
a  schoolhouse  lot  should  revert  to  the  owner 
when  the  schoolhouse  had  ceased  to  be  thereon 
for  two  years.  It  was  held  that  this  did  not 
apply  where  a  schoolhouse  had  not  been  built 
nor  begun,  though  two  years  had  elapsed  since 
the  choosing  of  the  location.  The  court  said: 
"  Here  the  house  has  not  ceased  to  be  nor 
begun  to  be  thereon.  There  must  be  the  be- 
ginning before  the  end.  This  provision  was 
intended  to  apply  to  an  occupancy  once  had 
and  abandoned."  Jordan  v.  Haskell,  63  Me. 
192. 

Cease  to  Be  a  Turnpike.  —  An  English  statute 
provided  that  a  road  which  ceased  to  be  a  turn- 
pike should  be  deemed  to  be  a  main  road. 
Lord  Bramwell  said:  "  In  addition  to  that,  I 
think  the  expression  '  cease  to  be  a  turnpike 
road  '  (I  do  not  want  to  repeat  the  arguments 
that  have  been  used)  is  an  inaccurate  expres- 
sion to  apply  to  a  case  where  a  portion  of  a 
road  has  been  taken  away  from  the  operation 
of  a  turnpike  act.  It  really  is  like  the  case 
that  Mr.  Blair  put,  of  a  man's  hat  being 
knocked  off  his  head,  and  of  a  person  saying, 
"  You  have  ceased  to  wear  your  hat.'  In  one 
sense  it  would  be  true;  you  could  not  say  it 
was  a  falsity;  but  it  would  be  a  very  inaccu- 
rate way  of  describing  what  had  happened. 
The  word  ceased  is  a  strictly  proper  word  to 
apply  to  the  case  where  the  entire  road  has 
'  ceased  to  be  a  turnpike  road,'  because  the 
powers  applicable  to  the  entire  road  have 
ceased;  but  it  is  an  inaccurate  expression  to 
describe  what  has  happened  to  a  part  of  a 
road  which  has  been  taken  out  of  the  road 
generally,  and  which  has  in  one  sense  ceased 
to  be  a  turnpike  road  because  it  has  ceased  to 
be  a  part  of  a  road  which  is  a  turnpike  road." 
Justices  of  Peace  v.  Rochdale,  L.  R.  8  App. 
503.  See  also  Justices  of  Peace  v.  Reg.,  L.  R. 
8  App.  781. 

Temporary  Cessation  —  Cease  to  Be  Operative. 
(See  also  the  title  Fire  Insurance.  And  see 
Operate ;  Vacant.) — Policies  of  insurance 
upon  manufactories,  mills,  etc.,  usually  con- 
tain a  provision  that  if  the  premises  shall  cease 
to  be  operated,  without  notice  to  and  the 
assent  of  the  company,  the  policy  shall  be 
void.  In  Poss  v.  Western  Assur.  Co.,  7  Lea 
(Tenn.)  704,  it  was  held  that  by  cessation  is 
meant  a  permanent  abandonment;  that  a  tem- 
porary cessation,  caused  by  the  prevalence 
of  an  epidemic  of  yellow  fever,  did  not  avoid 
the  policy. 


To  the  same  effect,  see  Lebanon  Mut.  Ins. 
Co.  v.  Leathers,  (Pa.  1887)  6  Cent.  Rep.  903; 
Ladd  v.  y£tna  Ins.  Co.,  70  Hun  (N.  Y.)  490; 
Albion  Lead  Works  v.  Williamsburg  City  F. 
Ins.  Co.,  2  Fed.  Rep.  4S0.  See  also  Whitney 
-'.  Black  River  Ins.  Co.,  72  N.  Y.  117. 

In  Halpin  v.  Phenix  Ins.  Co.,  118  N.  Y.  165, 
the  tenant  had  left  the  factory,  and  the  build- 
ing was  locked  up  and  in  the  hands  of  an 
agent.  It  was  held  that  the  insurance  policy 
had  ceased  to  be  operative. 

Same  —  Cease  to  Reside. — A  temporary  re- 
moval is  not  such  removal  as  to  vacate  an  office 
which  is  declared  vacant  by  the  charter  creat- 
ing it  when  the  occupant  "  ceases  to  reside  "  in 
the  ward.    State  v.  Camden,  39  N.  J.  L.  57. 

Ceasing  to  Reside  —  Boundaries  Changed.  —  A 
justice  of  the  peace  is  not  disqualified  from  con- 
ducting his  office  because  an  act  of  legislature 
has  placed  him  in  a  new  township,  though  the 
state  constitution  provides  that  his  commission 
shall  become  vacant  upon  his  ceasing  to  reside 
in  the  township  in  which  he  is  elected.  State 
v.  Dilloway,  31  N.  J.  L.  42.    See  also  Reside. 

Cease  to  Inhabit. — An  insane  pauper  who 
has  been  removed  to  an  asylum  by  his  rela- 
tions was  held  to  have  ceased  to  reside  in  his 
old  residence,  within  a  poor  law.  Reg.  v.  St. 
Giles,  2  Q.  B.  448,  42  E.  C.  L.  754.  See  also 
the  title  Poor  and  Poor  Laws. 

3.  Baltimore  v.  Baltimore,  etc.,  Turnpike 
Road  Co.,  80  Md.  535.  In  this  case  a  statute 
provided  that  turnpike  companies  might  cede 
to  the  city  of  Baltimore  such  parts  of  their 
roads  as  were  within  the  city,  and  the  same 
when  ceded  should  become  public  streets.  It 
was  contended  by  the  city  that  cede  in  this 
statute  was  synonymous  with  "  grant,"  and 
that  the  cession  was  inoperative  until  accepted 
by  the  city.  The  court  said:  "This  deed, 
however,  the  city  authorities  refuse  to  accept, 
and  they  insist  that  the  word  cede,  as  used  in 
the  act,  is  synonymous  with,  and  to  be  inter- 
preted in  the  same  sense  as,  the  word  '  grant,' 
and,  being  a  grant,  the  deed  is  inoperative  un- 
til it  has  been  accepted.  And  we  have  been 
referred  to  quite  a  number  of  dictionaries  as 
to  the  meaning  of  a  word  in  no  sense  a  techni- 
cal word,  but  one  in  evcry-day  use,  and  about 
which  there  ought  not  to  be  any  difficulty  as  to 
its  natural  import  and  meaning.  Like  many 
other  words,  its  precise  meaning  and  significa- 
tion depend  somewhat  upon  the  subject-matter 
in  connection  with  which  it  is  used.  In  some 
instances  it  may,  it  is  true,  be  used  in  the 
sense  of  '  grant;'  but  ordinarily  it  means  to 
yield,  surrender,  give  up.  But  this,  however, 
is  not  merely  a  dictionary  question.  We  are 
dealing  with  an  act  of  the  legislature  confer- 
ring upon  a  turnpike  company  the  power  to 
cede  to  the  city  that  part  of  its  road  lying  with- 
in the  corporate  limits,  and  which,  when  ceded, 
the  act  declares  shall  be  a  public  street.  There 
can  be  no  difficulty,  it  seems  to  us,  as  to  its 
meaning,  thus  used.  The  turnpike  company 
having  accepted  its  charter,  and  having  built 
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CEDO.  —  Cedo  means  "  I  grant."  It  is  the  ordinary  word  in  Mexican  con- 
veyances to  pass  title  to  lands.1 

CEDULE.  —  The  technical  name  of  an  act  under  private  signature  in  French 
jurisprudence." 

CELEBRATE.  —  See  note  3. 

CELLAR.  —  "  Cellar  "  and  "  vault  "  are  synonymous.4 
CEMENT.  —  See  note  5. 


its  road,  could  not,  at  its  own  pleasure,  cede  or 
surrender  any  portion  of  its  road,  unless  by 
power  conferred  by  the  legislature;  nor  could 
the  city,  however  desirable  it  might  be,  acquire 
any  part  of  the  turnpike  road  within  its  cor- 
porate limits  except  by  purchase  or  by  con- 
demnation; and,  this  being  so,  the  object,  and 
sole  object,  of  the  act  was  to  confer  this  power 
upon  the  turnpike  company,  should  it  deem  it 
advisable  to  surrender  any  part  of  its  road  to 
the  city.  It  was  never  supposed  for  a  moment 
that  there  would  or  could  be  any  objection  on 
the  part  of  the  city  authorities  to  a  surrender 
of  the  road  thus  made  without  compensation, 
by  which  a  toll  road  within  the  city  limits  was 
thereby  made  a  free  highway;  and  hence  the 
act  declares  that  the  portion  of  the  turnpike 
thus  ceded  shall  thereupon  become  a  public 
street.  All  the  act  requires  or  means  is  that 
the  turnpike  company  shall  cede  to  the  city 
the  portion  of  its  road  lying  within  the  cor- 
porate limits,  and,  when  ceded,  the  road,  by 
operation  of  the  act  itself,  becomes  a  public 
street,  and  this,  too,  without  any  act  of  accept- 
ance on  the  part  of  the  city  authorities  by 
ordinance,  resolution,  or  otherwise."  See 
also  the  title  Dedication. 

Will. — The  language  in  a  will,  "  I  will  unto 
my  son,  J.  S.,  and  to  his  heirs  by  his  present 
wife,  A.,  all  the  farm,  etc.,  reserving  the  full 
use  and  benefit  of  the  above  lands  unto  my  wife 
during  her  widowhood,  etc.,  and  at  her  death, 
the  lands  to  cede  to  my  said  son  J.,  his  heirs 
and  assigns,  to  all  intents  and  purposes,"  was 
construed  to  mean  that  J.  took  an  estate  in 
fee  tail  and  not  a  trust  estate  for  the  widow; 
that  cede  was  synonymous  with  "to be  yielded 
up,"  and  the  words  "to  all  intents  and  pur- 
poses" meant  the  purposes  before  expressed. 
Den  v.  Pierson,  16  N.  J.  L.  181. 

1.  Mulford  v.  LeFranc,  26  Cal.  108.  See  also 
the  titlj  Spanish  Land  Grants. 


2.  Campbell  v.  Nicholson,  3  La.  Ann.  458. 

3.  Celebrating  Marriage.  (See  also  the  title 
Marriage;  and  see  Solemnize.)  —  To  solem- 
nize means  nothing  more  than  to  be  present  at 
a  marriage  contract,  in  order  that  it  may  have 
due  publication  before  a  third  person  or  per- 
sons, for  the  sake  of  notoriety  and  the  certainty 
of  its  being  made.  To  solemnize  or  celebrate 
means  nothing  more,  and  may  be  done  before 
parents,  friends,  or  strangers  able  to  testify 
to  the  fact.  Pearson  v.  Howey,  11  N.  J.  L. 
19. 

Celebrating  a  Rite.- —  In  England  it  has  been 
held  that  the  collecting  an  offertory  is  not,  ac- 
cording to  the  rubric,  the  celebration  of  a  rite; 
and  persons  being  churchwardens,  who  at- 
tempted to  make  such  a  collection,  were  not 
guilty  of  unlawfully  molesting  the  clergyman. 
Cope  v.  Barber,  L.  R.  7  C.  P.  393. 

4.  Bigham  v.  State,  31  Tex.  Crim.  Rep.  244. 
This  was  a  prosecution  for  burglary.  See 
generally  the  title  Burglary. 

English  Statute.  —  The  vestry  of  each  par- 
ish have  control  by  statute  of  all  pave- 
ments. All  vaults,  arches,  and  cellars  must 
by  statute  be  repaired  and  kept  in  order  by 
the  owners.  But  a  cellar  the  top  of  which 
consists  of  the  flags  or  stones  which  form  the 
pavement  is  not  a  cellar  within  the  meaning 
of  the  act,  and  the  vestry  are  bound  to  repair 
the  flags  as  part  of  the  pavement.  Hamilton 
v.  St.  George,  L.  R.  9  Q.  B.  42. 

5.  An  Article  of  Produce. —  In  Haebler  v. 
New  York  Produce  Exch.,  149  N.  Y.  414,  it 
was  held  that  cement  which  is  taken  from  the 
earth,  manufactured,  and  made  an  article  of 
merchandise,  is  to  be  regarded  as  an  article 
of  produce;  and  therefore  the  regulation  and 
enforcement  of  contracts  relating  to  it  are 
within  the  jurisdiction  of  the  Produce  Ex- 
change. See  also  Produce;  and  see  the  title 
Stock  and  Produce  Exchange. 
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CROSS-REFERENCES. 

For  matters  of  PROCEDURE,  see  the  title  CEMETERIES  AND  BURIALS, 
Encyclopaedia  of  Pleading  and  Practice,  vol.  3,  p.  910. 

As  to  Right  of  Property  in,  or  Possession  of,  Dead  Bodies,  see  the  title  DEAD  BOD  Y. 

As  to  the  Duty,  Expenses,  etc.,  of  Burial,  see  the  title  EXECUTORS  AND 
ADM IN  IS  TR  A  TORS. 

As  to  the  Exemption  of  Cemeteries  from  Taxation,  see  the  title  EXEMPTIONS 
{TAXATION). 

For  other  matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject,  see 
the  following  titles:  ABATEMENT  OF  NUISANCES,  vol.  1,  p.  63; 
ADVERSE  POSSESSION,  vol.  1,  p.  787;  BOARDS  OF  HEALTH, 
vol.  4,  p.  596;  BUILDING  RESTRICTIONS  AND  RESTRICTIVE 
AGREEMENTS,  ante,  p.  2;  CHARITIES  AND  TRUSTS  FOR  CHARI- 
TABLE USES  ;  DEDICATION;  DEEDS;  EMINENT  DOM A  IN  ; 
HEALTH;  HIGHWAYS ;  LIENS;  MORTGAGES ;  MUNICIPAL 
CORPORATIONS;  NUISANCES;  ORDINANCES;  POLICE  POWER; 
PRIVATE  WAYS;  RELIGIOUS  SOCIETIES;  RESTRAINTS  ON 
ALIENATION ;  STREETS  AND  SIDEWALKS ;  TRUSTS  AND 
TRUSTEES. 


I.  Definition.  —  A  cemetery  is  a  place  or  area  of  ground  set  apart  for  the 
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burial  of  the  dead,1  and  includes  not  only  lots  for  depositing  the  bodies  of 
the  dead,  but  also  such  avenues,  walks,  and  grounds  as  may  be  necessary  for 
its  use  or  for  ornamental  purposes.2 

II  Exercise  of  Right  of  Eminent  Domain  —  1.  For  Cemetery  Purposes.  — 
The  right  to  condemn  lands  for  cemetery  purposes  is  subject  to  the  usual 
rules  relative  to  the  exercise  of  the  right  of  eminent  domain.3 

Must  Be  for  Public  Use.  —  It  may  be  stated  generally  that  it  must  distinctly 
appear  that  the  lands  sought  to  be  condemned  are  needed  for  public  use,  and 
will,  when  condemned,  be  so  devoted.4 


1.  Definition.  —  Concordia  Cemetery  Assoc. 
:■.  Minnesota,  etc.,  R.  Co.,  121  111.  199;  Lay 
?'.  State,  12  Ind.  App.  362;  Winters  v.  State,  9 
Ind.  172;  Metairie  Cemetery  Assoc.  v.  Board 
of  Assessors,  37  La.  Ann.  35. 

The  word  "  cemetery  "  was  first  used  by  the 
early  Christians  to  denote  a  place  of  burial  for 
the  dead,  St.  Bernard,  etc.,  Cemetery  Assoc., 
5S  Conn.  95;  and  comprehends  all  Christian 
burial  grounds,  Reg.  v.  Manchester,  5  El.  & 
Bl.  705,  85  E.  C.  L.  705. 

In  Concordia  Cemetery  Assoc.  v.  Minnesota, 
etc.,  R.  Co.,  121  111.  199,  the  court,  by  Schol- 
field,  J.,  said:  "  What  creates  the  cemetery 
is  the  act  of  setting  the  ground  apart  for  the 
burial  of  the  dead,  marking  it,  and  distinguish- 
ing it  from  the  adjoining  ground  as  a  place  of 
burial." 

Derivation  of  the  Word  "Cemetery."  —  In  2 

Inst.  4S9,  Lord  Coke  says:  "  Cocmcterium  is 
derived  of  the  Greek  word  meaning  dormio, 
and  therefore  coetneterium  est  quasi  dormi- 
torium,  quia  mortui  dormire  dicuntur  usque  ad 
resurrectioncm ." 

Cemetery,  Graveyard,  Place  of  Burial,  Burial 
Ground,  Synonymous. — The  term  is  used  synony- 
mously with  "  graveyard,"  Metairie  Ceme- 
tery Assoc.  v.  Board  of  Assessors,  37  La.  Ann. 
35.  "  Burial  ground,"  Jenkins  v.  Andover, 
103  Mass.  104;  Fore  v.  Hoke,  48  Mo.  App.  262; 
Cowley  v.  Byas,  5  Ch.  Div.  953;  Reg.  v.  Man- 
chester, 5  El.  &  Bl.  702,  85  E.  C.  L.  702;  Lay  v. 
State,  12  Ind.  App.  362.  "  Place  of  burial," 
Metairie  Cemetery  Assoc.  v.  Board  of  Assess- 
ors, 37  La.  Ann.  35;  Cowley  v.  Byas,  5  Ch. 
Div.  953. 

"  Places  of  burial  "  mean  "  places  where 
burials  take  place,  or  where  persons  are  en- 
titled to  say  they  shall  take  place.  Land 
where  burials  have  taken  but  have  ceased  to 
take  place  is  not  a  place  of  burial,  but  a  place 
which  has  been  a  place  of  burial,  or  a  place 
formerly  of  burial."  Bramwell,  B.,  in  Foster 
v.  Dodd,  L.  R.  3  Q.  B.  67. 

Public  and  Private  Cemetery  Distinguished.  — 
"  A  cemetery  or  burial  ground  may  be  either 
a  public  or  private  one.  The  former  class  is 
used  by  the  general  community  or  neighbor- 
hood or  church,  while  the  latter  is  used  only 
by  a  family  or  a  small  portion  of  a  commu- 
nity."   Lay  v.  State,  12  Ind.  App.  362. 

By  the  California  Statute  (Political  Code,  § 
3106),  "  six  or  more  human  bodies  being 
buried  at  one  place  constitutes  the  place  a 
cemetery."    Stockton  v.  Weber,  98  Cal.  433. 

Burial  —  Interment.  —  The  words  "burial" 
and  "  interment  "  seem  to  be  used  synony- 
mously, and  refer  to  an  actual  burial.  Cow- 
ley v.  Byas,  5  Ch.  Div.  953. 

Free  Burying  Ground,  —  The  rights  in  a  free 


burying  ground  are  similar  to  the  rights  to  a 
pew  in  a  free  church.  The  first  occupant  ac- 
quires the  first  right.  Antrim  v.  Malsbury, 
43  N.  J.  Eq.  288. 

Cemetery  a  Public  Place.  —  A  cemetery  is  as 
public  a  place  as  a  court  house  or  a  market. 
City  Cemetery  Assoc.  v.  Meninger,  14  Kan.  313. 

2.  Evergreen  Cemetery  Assoc.  v.  New 
Haven,  43  Conn.  234,  21  Am.  Rep.  643. 

3.  Eminent  Domain.  —  Edwards  v.  Stoning- 
ton  Cemetery  Assoc.,  20  Conn.  466;  Farneman 
v.  Mount  Pleasant  Cemetery  Assoc.,  135  Ind. 
344,  citing  6  Am.  and  Eng.  Encyc.  of  Law,  (1st 
ed.)  528;  Balch  v.  Essex  County,  103  Mass.  106; 
Board  of  Health  v.  Van  Hoesen,  87  Mich.  533; 
Fore  v.  Hoke,  48  Mo.  App.  254;  Edgecumbe  v. 
Burlington,  46  Vt.  218;  Fork  Ridge  Baptist 
Cemetery  Assoc.  v.  Redd,  33  W.  Va.  262. 

For  a  Full  Discussion  of  this  subject  see  the 
title  Eminent  Domain. 

New  York.  —  The  statute  which  authorized 
the  proper  officers  of  St.  Patrick's  Cathedral, 
in  New  York  city,  to  acquire  lands  for  ceme- 
tery uses  in  said  city  or  "  in  any  neighboring 
county  in  the  state  "  (c.  153,  Laws  1842),  is  not 
repealed  by  the  act  of  1847,  known  as  the  Rural 
Cemetery  Act,  as  amended  by  Laws  1852,  c. 
280,  §  3,  making  it  necessary  to  secure  the 
consent  of  the  board  of  supervisors  of  Queens 
county,  before  obtaining  other  lands  in  said 
county;  but  under  Laws  1864,  c.  87,  Laws 
1879,  c-  3I0>  'l  seems  that  the  consent  of  such 
board  is  unnecessary.  People  v.  Davren 
(Supreme  Ct.)  16  N.  Y.  Supp.  794,  affirmed 
without  opinion  in  131  N.  Y.  601. 

Owner's  Consent  —  "  Suitable  Place."  —  Under 
New  Hampshire  General  Laws,  c.  49,  §  2,  em- 
powering a  town  to  take  lots  for  a  public  cem- 
etery without  the  owner's  consent  "  when 
land  necessary  therefor  cannot  be  obtained  in 
any  suitable  place  at  a  reasonable  price  by 
contract  with  the  owner,"  the  most  suitable 
land  may  be  taken  when  it  cannot  be  ob- 
tained at  a  reasonable  price  by  contract. 
Crowell  v.  Londonderry,  63  N.  H.  42. 

4.  Essentials.  —  Evergreen  Cemetery  Assoc. 
v.  Beecher,  53  Conn.  551;  Board  of  Health  v. 
Van  Hoesen,  87  Mich.  533;  Matter  of  Deans- 
ville  Cemetery  Assoc.,  66  N.  Y.  569,  23  Am. 
Rep.  86,  reversing  5  Hun  (N.Y.)482;  Fork  Ridge 
Baptist  Cemetery  Assoc.  v.  Redd,  33  W.  Va. 
262. 

In  Matter  of  Deansville  Cemetery  Assoc.,  66 
N.  Y.  569,  23  Am.  Rep.  86,  reversing  5  Hun  (N. 
Y.)  482,  an  attempt  was  made  under  Laws  of 
N.  Y.  1873,  c.  452,  authorizing  the  compulsory 
taking  of  land  for  the  purposes  of  a  cemetery 
organization,  to  condemn  land  for  a  rural  cem- 
etery association,  organized  under  Laws  of 
1847,  c.  133.  The  court,  by  Rapallo,  J.,  said: 
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Enlarging  Public  Cemetery.  —  As  lands  may  be  condemned  for  the  purpose  of  a 
public  cemetery  where  the  public  in  general  have  a  right  to  obtain  interment, 
lands  may  be  taken  for  the  purpose  of  enlarging  a  public  cemetery,  as  it  is 
devoting  land  to  a  public  use.1 

2.  Condemnation  of  Cemetery  Lands  —  General  Rule.  —  The  fact  that  lands  have 
previously  been  devoted  to  cemetery  purposes  does  not  place  them  beyond 
the  reach  of  the  power  of  eminent  domain,  but  they  are  subject  to  the  rule  of 
law  that  the  legislature  may  take  lands  already  devoted  to  one  public  use  for 
another  and  inconsistent  public  use.2  Accordingly,  cemetery  lands  have  been 
appropriated  for  highway  purposes,3  railroads,4  and  the  like.5 

Special  Authority  Necessary  in  Case  of  Public  Cemetery.  —  But  it  seems  that  to  this  end, 
in  the  case  of  public  cemeteries,  authority  must  be  given  expressly  or  by 
necessary  and  reasonable  implication.6 

And  This  Rule  Applies  to  the  Ornamental  Parts  of  the  cemetery  the  same  as  to  the 
parts  used  for  interments.7 

General  Authority  Sufficient  in  Case  of  Private  Cemeteries.  —  In  the  case  of  private 
cemeteries,  owned  by  private  individuals  or  private  corporations,  their  lands 
can  be  taken  under  general  legislative  authority  for  a  public  use,  unless 
specially  protected  by  statute.8 


"  The  substantial  right  of  enjoyment  of  the 
property  is  vested  in  the  individual  lot  owners; 
and  the  whole  effect  of  the  incorporation  of 
these  cemetery  associations  is  to  enable  a  num- 
ber of  private  individuals  to  unite  in  purchas- 
ing property  for  their  own  use.  *  *  *  It  is 
argued  that  the  property  is  to  be  used  as  a  place 
of  burial,  and  that  the  burial  of  the  dead  is  a 
public  benefit,  and  therefore  the  use  is  public. 
But  the  answer  to  this  argument  is  that  the 
right  of  burial  in  these  grounds  is  not  vested 
in  the  public  or  in  the  public  authorities,  or 
subject  to  their  control,  but  only  in  the  indi- 
vidual lot  owners." 

This  case  is  approved  and  followed  in  Roard 
of  Health  v.  Van  Hoesen,  87  Mich.  533,  where 
a  similar  statute  (How.  Stat.,  §§  4777,  4788, 
providing  for  the  condemnation  by  corpora- 
tions organized  under  How.  Stat.,  4763-4777, 
to  establish  and  maintain  rural  cemeteries)  is 
declared  unconstitutional.  See  also  Stannards 
Corners  Rural  Cemetery  Assoc.  v.  Brandes, 
14  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  270. 

1.  Farneman  v.  Mount  Pleasant  Cemetery 
Assoc.,  135  Ind.  344,  citing  6  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  528. 

Extension  of  Cemetery  —  Depreciation  of  Ad- 
joining Property.  —  There  can  be  no  recovery 
for  the  depreciation  in  value  of  property  ad- 
joining a  cemetery  by  reason  of  the  extension 
of  the  latter  under  authority  of  law,  unless  the 
cemetery  authorities  are  guilty  of  some  act 
constituting  an  invasion  of  the  legal  or  con- 
ventional rights  of  the  owner  of  such  property. 
Robert  v.  Les  Cur6  et  Marguilliers,  Rap.  Jud. 
Quebec,  9  Cour  Superieure  489. 

Statutes  —  Connecticut.  —  General  Statutes,  § 
1871,  of  this  state,  providing,  among  other 
things,  that  "  the  owner  of  any  cemetery  who 
wishes  to  enlarge  its  limits  by  adding  land, 
the  title  to  which  he  cannot  otherwise  acquire, 
may  prefer  a  complaint  for  liberty  to  take  the 
same,"  is  held  to  intend  only  a  failure  of  the 
parties  to  agree  in  the  matter.  Westfield  Cem- 
etery Assoc.  v.  Danielson,  62  Conn.  319. 

2.  Condemnation  of  Cemetery  Property.  —  See 
the  tide  Eminent  Domain. 


In  Matter  01  Board  of  Street  Opening,  etc., 
133  N.  Y.  329,  affirming  62  Hun  (N.  Y.)  499, 
the  court,  by  Earl,  C.  J.,  said:  "  The  fact  that 
lands  have  previously  been  devoted  to  ceme- 
tery purposes  does  not  place  them  beyond  the 
reach  of  the  power  of  eminent  domain.  That 
is  an  absolute  transcendent  power  belonging 
to  the  sovereign,  which  can  be  exercised  for 
the  public  welfare  whenever  the  sovereign 
authority  shall  determine  that  a  necessity  for 
its  exercise  exists.  By  its  existence  the  homes 
and  the  dwellings  of  the  living  and  the  resting- 
places  of  the  dead  may  be  alike  condemned." 

As  to  the  Measure  of  Damages  and  the  like,  see 
the  title  Eminent  Domain. 

3.  For  Highways.  —  Woodmere  Cemetery  v. 
Roulo,  104  Mich.  595;  Matter  of  Board  of  Street 
Opening,  etc.,  133  N.  Y.  329,  affirming  62  Hun 
(N.  Y.)499;  In  re  Twenty-second  St.,  102  Pa.  St. 
108.  See  also  Evergreen  Cemetery  Assoc.  v. 
New  Haven,  43  Conn.  234,  21  Am.  Rep.  643; 
Catholic  Cathedral  Church  v.  Manning,  72  Md. 
117;  Schoonmaker  v.  Reformed  Protestant 
Dutch  Church,  5  How.  Pr.  (N.  Y.  Supreme  Ct.) 
269;  Matter  of  Albany  St.,  11  Wend.  (N.  Y.) 
149,  25  Am.  Dec.  618,  4  Bradf.  (N.  Y.),  appen- 
dix, 503.    See  the  title  Eminent  Domain. 

4.  Concordia  Cemetery  Assoc.  v.  Minnesota, 
etc.,  R.  Co.,  121  111.  199.  See  also  Wood  v. 
Macon,  etc.,  R.  Co.,  68  Ga.  539. 

See  the  title  Eminent  Domain. 

5.  For  a  Full  Discussion  of  this  topic,  see  the 
title  Eminent  Domain. 

6.  Evergreen  Cemetery  Assoc.  v.  New 
Haven,  43  Conn.  234,  21  Am.  Rep.  643;  Wood 
v.  Macon,  etc.,  R.  Co.,  68  Ga.  539. 

7.  Evergreen  Cemetery  Assoc.  v.  New 
Haven,  43  Conn.  234,  21  Am.  Rep.  643. 

8.  Matter  of  Board  of  Street  Opening,  etc., 
133  N.  Y.  335,  affirming  62  Hun  (N.  Y.)499.  See 
also  Matter  of  Albany  St.,  11  Wend.  (N.  Y.) 
149,  25  Am.  Dec.  618;  Schoonmaker  v.  Re- 
formed Protestant  Dutch  Church,  5  How.  Pr 
(N.  Y.  Supreme  Ct.)  265;  Windt  v.  German 
Reformed  Church,  4  Sandf.  Ch.  (N.  Y.)  471 ;  In 
re  Twenty-second  St.,  102  Pa.  St.  108;  Egypt 
St.,  2  Grant's  Cas.  (Pa.)  455. 
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statutory  Prohibition.  —  In  some  jurisdictions  opening  streets  or  public  roads 

through  cemetery  lands  is  prohibited  by  statute.1 

Immunity  Granted  by  Special  Act  —  Repealed  by  General  Act.  —  Where  the  legislature, 

bv  ,i  special  act,  granted  to  a  corporation  perpetual  immunity  against  the 
opening  of  streets  through  its  cemetery,  it  was  held  that  the  right  to  open 
streets  in  the  exercise  of  the  state's  right  of  eminent  domain  was  not  thereby 
lost,  and  a  general  act  repealing  such  special  act  was  not  unconstitutional.8 

ELX  Dedication  of  Lands  for  Cemeteries  —  General  Rule.  —  Cemeteries 
are  recognized  in  the  United  States  as  among  the  purposes  for  which  lands 
may  he  dedicated  to  the  public.3  And  it  is  held  that  upon  dedication  the 
owner  is  precluded  from  exercising  his  former  rights  over  the  land,  and  the 
public  right  of  exclusive  enjoyment  continues  until  the  place  loses  its  identity 
as  a  burying  ground.4 

Particular  Grantee.  —  The  appropriation  or  dedication  of  property  for  ceme- 
tery purposes  has  been  held  to  constitute  an  exception  to  the  general  rule 
requiring  a  particular  grantee.5 

What  Constitutes.  —  As  in  the  case  of  the  dedication  of  lands  for  other 
public  purposes,  no  particular  form  or  ceremony  is  necessary  in  the  dedi- 
cation of  land  for  cemetery  purposes;  all  that  is  required  being  the 
assent  of  the  owner  of  the  land,  and  the  fact  of  its  being  used  for  the  public 


1.  Brown  v.  Lutheran  Church,  23  Pa.  St. 
495;  Egypt  St.,  2  Grant's  Cas.  (Pa.)  455;  Du 
Bois  Cemetery  Co.  v.  Griffin,  165  Pa.  St.  81. 
See  also  Woodmere  Cemetery  v.  Roulo,  .104 
Mich.  595. 

No  Right  to  Close  Street.  —  But  under  a  statute 
forbidding  the  opening  of  streets  through  cem- 
eteries a  cemetery  company  has  no  right  to 
close  an  alley  already  opened  because  it  has 
purchased  ground  on  both  sides  of  it.  Du  Bois 
Cemetery  Co.  v.  Griffin,  165  Pa.  St.  81. 

Requiring  Assent  of  Cemetery  Association.  — 
The  Michigan  statute  (How.  Stat.,  §  4772) 
which  provides  that  no  streets,  highways,  rail- 
ways, etc.,  shall  be  opened  or  constructed 
through  the  grounds  of  rural  cemetery  asso- 
ciations without  the  assent  of  the  board  of  di- 
rectors, if  of  any  validity  whatever  must  be 
considered  as  no  more  than  an  assurance  of 
immunity  from  unnecessary  interference  by 
local  officers,  by  precluding  their  action  with- 
out the  consent  of  the  cemetery  association 
until  the  legislative  will  is  manifested  by  fur- 
ther legislation.  In  other  words,  the  statute 
requires  an  appeal  to  the  legislature  before 
such  property  can  be  condemned,  but  does  not 
attempt  to  bind  succeeding  legislatures  by  an 
engagement  that  this  incident  of  sovereignty 
should  be  relinquished.  Woodmere  Cemetery 
v.  Roulo,  104  Mich.  595. 

"Through"  Synonymous  with  "Over."  —  The 
charter  of  a  cemetery  association  provided 
that,  without  the  consent  of  its  directors,  no 
road  should  be  opened  through  its  grounds, 
and  it  was  held  that  the  word  "  through  "  was 
intended  to  mean  the  same  as  the  word 
"  over."  Hyde  Park  v.  Oakwoods  Cemetery 
Assoc.,  119  111.  141. 

2.  In  re  Twenty-second  St.,  102  Pa.  St.  108. 
In  Egypt  St.,  2  Grant's  Cas.  (Pa.)  455,  it  is 

held  that  a  law  forbidding  the  opening  of  a 
road  or  street  through  any  burial  ground  is 
not  repealed  or  suspended  by  a  subsequent 
law  extending  the  boundaries  of  a  borough 
and  appointing  commissioners,  who  shall  have 


authority  "  to  survey  and  lay  out  and  mark 
the  lines  of  such  streets,  roads,  lanes,  and 
alleys  as  they  shall  deem  necessary  within  the 
said  limits." 

3.  Mowry  v.  Providence,  10  R.  I.  52.  See 
the  title  Dedication. 

Municipal  Consent  to  Dedication.  —  Under 
Mass.  Gen.  Stat.,  c.  28,  §  5,  no  land  shall  be 
deemed  to  be  dedicated  for  the  purpose  of  a 
cemetery,  or  used  for  the  purpose  of  a  burial 
ground,  without  municipal  permission,  which 
has  not,  before  the  passage  of  the  act,  been  set 
apart  for  that  purpose;  a  mere  dedication  or 
appropriation  on  paper  not  being  sufficient. 
Woodlawn  Cemetery  v.  Everett,  118  Mass. 
354- 

As  to  the  Dedication  by  Cemetery  Associations 

of  their  lands  to  the  public,  see  the  title  Dedi- 
cation. 

4.  Hunter  v.  Sandy  Hill,  6  Hill  (N.  Y.)  407. 
See  also  Mahoning  County  v.  Young,  59  Fed. 
Rep.  96;  Campbell  v.  Kansas  City,  102  Mo.  326. 

See  infra,  this  title,  Abaridonme?it of  Cemetery 
Lands ;  and  see  the  title  Dedication. 

Dedication  in  This  Connection  Denned.  —  Dedi- 
cation, as  the  term  is  used  in  reference  to  this 
subject,  is  the  act  of  devoting  or  giving  prop- 
erty for  some  proper  object  and  in  such  a  man- 
ner as  to  conclude  the  owner.  The  law  which 
governs  such  cases  is  anomalous.  Under  it, 
rights  are  parted  with  and  acquired  in  modes 
and  by  means  unusual  and  peculiar.  Its 
effect  is  not  to  deprive  a  party  of  title  to  his 
land,  but  to  estop  him,  while  the  dedication 
continues  in  force,  from  asserting  the  right  of 
exclusive  possession  and  enjoyment  which 
the  owner  of  property  ordinarily  has.  Hunter 
v.  Sandy  Hill,  6  Hill  (N.  Y.)  412.  See  also 
Cincinnati  v.  White,  6  Pet.  (U.  S.)  431;  Benn  v. 
Hatcher,  81  Va.  25,  59  Am.  Rep.  645;  Pierce  v. 
Spafford,  53  Vt.  396. 

5.  Beatty  v.  Kurtz,  2  Pet.  (U.  S.)  566.  See 
Cincinnati  v.  White,  6  Pet.  (U.  S.)  437:  and  the 
title  Charities  and  Trusts  for  Charitable 
Uses. 
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purposes  intended  by  the  appropriation.1 

IV.  Rights  of  Sepulture  —  Nature  and  Incidents  of  Lot-holder's 
Interest  —  1.  In  Independent  Incorporated  Associations.  —  In  independent 
incorporated  cemetery  associations  the  nature  of  the  title  granted  to  lot-holders 
generally  depends  on  the  statute  creating  the  corporation  ;  in  some  cases  the 
title  being  in  fee  simple,*  in  others,  in  the  nature  of  an  easement  subject  to 


1.  No  Particular  Form  of  Dedication  Necessary. 

—  Cincinnati  v.  White,  6  Pet.  (U.  S.)  440; 
Davidson  v.  Reed,  III  111.  167,  53  Am.  Rep. 
613;  Redwood  Cemetery  Assoc.  v.  Bandy,  93 
Ind.  246;  Colbert  v.  Shepherd,  89  Va.  401. 
See  also  Lay  v.  State,  12  Ind.  App.  362. 

But  see  Brown  v.  Gunn,  75  Ga.  441,  where 
it  is  held  that  "  to  establish  the  fact  that  land 
has  been  dedicated  to  the  public,  the  consent 
of  the  owner  of  the  land,  as  well  as  a  reason- 
able description  of  the  same,  should  be  shown 
in  such  manner  as  that  the  metes  and  bounds 
of  the  land  can  be  identified.  The  owner  of 
land  upon  which  is  a  graveyard,  who  permits 
his  neighbors  to  use  the  same  as  a  burial 
ground,  is  not  estopped  from  the  exclusive  use 
of  such  lands  upon  the  ground  that  the  same 
has  been  dedicated  to  public  use." 

Dedication  Presumed  by  User.  —  The  notorious 
use  of  property  for  twenty  years  for  burial  pur- 
poses, with  the  acquiescence  of  the  owner, 
affords  presumptive  evidence  of  its  dedication 
for  such  purpose.  Boyce  v.  Kalbaugh,  47  Md. 
334,  28  Am.  Rep.  464.  See  also  Lay  v.  State, 
12  Ind.  App.  362. 

Long  usage  with  the  continued  acquies- 
cence of  the  original  owner  is  usually  suffi- 
cient evidence  of  such  dedication.  But  where 
there  are  circumstances  which  rebut  the  pre- 
sumption of  an  intention  to  dedicate  arising 
from  long  usage,  there  is,  in  fact,  no  dedica- 
tion. Schoonmaker  v.  Reformed  Protestant 
Dutch  Church,  5  How.  Pr.  (N.  Y.  Supreme  Ct.) 
265. 

Time  as  an  Element.  —  Time,  although  cogent 
evidence  of  a  dedication,  is  not  a  necessary 
ingredient  in  it;  it  may  be  established  by  acts, 
unequivocal  in  their  character,  on  the  part  of 
the  owner  and  the  public,  although  occurring 
on  a  single  day.  Hunter  v.  Sandy  Hill,  6  Hill 
(N.  Y.)  412. 

Acceptance  —  What  Constitutes.  —  Using 
ground  set  aside  as  a  graveyard  by  the  public, 
for  the  purpose  of  burying  the  dead,  constitutes 
an  acceptance.    Hayes  v.  Houke,  45  Kan.  466. 

Acts  Constituting  a  Dedication.  —  In  Campbell 
v.  Kansas  City,  102  Mo.  325,  a  square  was 
marked  "  donated  for  graveyard  "  on  a  plat 
by  the  proprietors  of  a  town  site.  The  desig- 
nation was  neither  signed  nor  acknowledged, 
but  was  filed  with  the  recorder  of  titles.  The 
use  of  the  land  for  interments  was  acquiesced 
in  by  the  proprietors,  and  it  was  held  a  suffi- 
cient evidence  of  dedication. 

In  Davidson  v.  Reed,  m  111.  167,  53  Am. 
Rep.  613,  a  landowner  buried  members  of  his 
family  in  a  portion  of  his  land,  and  permitted 
his  neighbors  to  do  likewise  He  and  his 
grantees  used  it  and  allowed  it  to  be  used  as  a 
cemetery  for  forty  years,  and  offered  at  differ- 
ent times  to  give  it  to  the  public.  This  was 
held  a  dedication. 

In  Boyce  v.  Kalbaugh,  47  Md.  334,  28  Am. 
Rep.  464,  it  was  held  that  the  continuous  and 
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notorious  use  of  land  for  twenty  years  as  a 
public  burial  place,  with  the  acquiescence  of 
the  owner,  affords  presumptive  evidence  of  its 
dedication  for  that  purpose,  and  the  owner  is 
estopped  from  denying  it,  and  will  be  enjoined 
from  interfering  with  such  use. 

Preparing  a  plat,  laying  off  the  ground  into 
lots,  setting  cornerstones,  and  permitting  its 
use  for  burial  purposes,  are  sufficient  evidence 
of  dedication.  Hagaman  v.  Dittmar,  24  Kan.  42. 

In  1789,  with  the  consent  and  approval  of  the 
landowner,  the  body  of  Mary  Washington  was 
interred  in  a  burial  plat,  and  forty-two  years 
thereafter  a  monument  was  erected  over  her 
grave  by  an  association  organized  for  that  pur- 
pose. The  cornerstone  was  laid  with  civic 
and  military  ceremonies  by  the  President  of 
the  United  States.  After  that  no  one  claimed 
any  private  ownership  over  the  spot.  This 
was  held  to  be  a  complete  dedication  of  the 
tomb  to  public  uses.  Colbert  v.  Shepherd,  89 
Va.  401. 

Dedicator  May  be  Restrained  from  Trespassing. 

—  One  who  has  dedicated  land  to  the  public 
for  burial  purposes,  and  whose  dedication  of  it 
has  been  accepted,  may  be  prohibited,  at  the 
instance  of  any  one  having  relatives  or  friends 
buried  therein,  from  trespassing  on  the  graves 
or  defacing  the  monuments.  Davidsons.  Reed, 
ill  111.  167,  53  Am.  Rep.  613. 

Purchasing  Lands  Subject  to  Use  as  a  Cemetery. 

—  Permission  by  the  plaintiff's  grantors  to  use 
and  occupy  ground  as  a  cemetery  is  a  waiver 
or  abandonment  of  their  rights,  which  sub- 
ordinates them  to  such  use  by  the  public,  and 
a  person  purchasing  with  knowledge  of  the  oc- 
cupancy of  the  public  is  bound  by  it.  Hayes 
v.  Houke,  45  Kan.  468;  Hagaman  v.  Dittmar, 
24  Kan.  42;  Davidson  v.  Reed,  111  111.  167,  53 
Am.  Rep.  613.  See  also  Weisenberg  v.  Tru- 
man, 58  Cal.  63;  Benn  v.  Hatcher,  81  Va.  25, 
59  Am.  Rep.  645. 

Surveying  and  Platting  —  When  Necessary.  — 
Under  17  Ohio  Laws  120,  §  4,  lands  obtained 
by  religious  societies  cannot  be  held  as  set 
apart  for  burial  grounds,  under  the  statute, 
unless  actually  surveyed,  described,  and  plat- 
ted. Qucere,  as  to  the  record  of  the  plat. 
Price  v.  Methodist  Episcopal  Church,  4  Ohio 
515- 

2.  Lot-owner's  Title  —  Incorporated  Associa- 
tions.—  Com.  v.  Mount  Moriah  Cemetery 
Assoc.,  10  Phila.  (Pa.)  385,  32  Leg.  Int.  (Pa.) 
464;  Root  v.  Odd  Fellows  Cemetery  Co.,  148 
Pa.  St.  494.  See  also  Reg.  v.  Abney  Park 
Cemetery  Co.,  L.  R.  8  Q.  B.  515. 

As  to  the  right  of  the  legislative  and  munici- 
pal authority  in  the  exercise  of  their  police 
power  to  control,  regulate,  and  restrict  or  pro- 
hibit interments,  see  infra,  this  title,  Ceme- 
teries as  Nuisances  —  Regulations  and  Restric- 
tions. 

Charter  Provisions  Prohibiting  Transfer  Without 
Consent  of  Managers.  —  Where  charter  provi- 
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the  general  proprietorship  of  the  association.* 

Association  the  General  Owner.  —  In  the  latter  case  the  association  remains  the 
owner  in  general,  and  holds  that  relation  to  the  public,  while  subject  to  this 
the  individual  has  an  exclusive  right  to  bury  on  the  plot  assigned  to  him.* 


sions  of  a  cemetery  company  prohibit  the 
transfer  of  lots  without  the  consent  of  the  man- 
agers, such  provisions  will  bind  grantees,  and 
a  transfer  without  such  approval  will  pass  no 
title.  Com.  v.  Mount  Moriah  Cemetery  Assoc., 
10  Phila.  (Pa.)  3S5,  32  Leg.  Int.  (Pa.)  464.  And 
when  the  giving  of  such  consent  is  not  strictly 
ministerial,  a  mandamus  will  not  lie  to  compel 
the  managers  to  permit  a  conveyance.  Dick- 
ens v.  Cave  Hill  Cemetery  Co.,  93  Ky.  385. 

Right  to  Devise  Cemetery  Lot.  —  In  Dickens 
v.  Cave  Hill  Cemetery  Co.,  93  Ky.  385,  it  was 
held  that  while  the  owner  of  a  lot  in  the  ceme- 
tery might,  under  the  charter  and  by-laws  of 
the  company,  transfer  the  lot  with  the  consent 
of  the  company,  or  might  by  special  devise  or 
an  attested  writing  say  who  should,  after  his 
death,  have  the  right  of  burial  in  his  lot,  he 
has  no  right  to  devise  the  lot,  and  in  the  ab- 
sence of  any  direction  in  his  will  or  in  a  writ- 
ing attested  as  required  by  the  charter  of  the 
company  the  right  of  burial  descends  to  his 
lineal  descendants. 

1.  Buffalo  City  Cemetery  v.  Buffalo,  46  N. 
Y.  504;  Went  v.  Methodist  Protestant  Church, 
80  Hun  (N.  Y.)  270.  See  also  Reg.  v,  Abney 
Park  Cemetery  Co.,  L.  R.  8  Q.  B.  515. 

License  Will  Not  Support  Ejectment.  —  A  grant 
of  an  exclusive  right  of  burial  in  certain  burial 
lots,  subject  to  the  regulations  of  the  cemetery 
company,  conveys  no  such  interest  in  the  land 
as  will  support  an  action  of  ejectment;  as  that 
action  will  not  lie  for  a  mere  license,  an  in- 
corporeal hereditament,  nor  an  easement. 
Hancock  v.  McAvoy,  151  Pa.  St.  464,  31  Am. 
St.  Rep.  774,  citing  6  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  232. 

The  circumstances  that  the  plaintiff  turfed 
the  grave  of  his  child,  erected  a  head-board, 
and  planted  trees,  do  not  of  themselves  show 
a  right  to  the  possession  of  the  soil  and  a  con- 
sequent right  to  sue  for  the  removal  of  the 
body.  Bessemer  Land,  etc.,  Co.  v.  Jenkins, 
(Ala.  1895)  18  So.  Rep.  565,  citing  3  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  54. 

2.  Buffalo  City  Cemetery  v.  Buffalo,  46  N. 
Y.  504;  Went  v.  Methodist  Protestant  Church, 
80  Hun  (N.  Y.)  270.  See  also  Reg.  v.  Abney 
Park  Cemetery  Co.,  L.  R.  8  Q..B.  515;  People 
v.  St.  Patrick's  Cathedral,  21  Hun  (N.  Y.)  190. 
Contra,  In  re  Brick  Presb.  Church,  3  Edw.  Ch. 
(N.  Y.)  155.  See  Windt  v.  German  Reformed 
Church.  4  Sandf.  Ch.  (N.  Y.)  471. 

In  Richards  v.  Northwest  Protestant  Dutch 
Church,  32  Barb.  (N.  Y.)  42,  the  court  dis- 
tinguishes between  the  right  of  sepulture  in  a 
churchyard  and  in  a  separate  and  independent 
cemetery,  and  holds  that  in  the  former  case  it 
is  an  easement  and  not  a  title  to  the  freehold; 
thus  implying  that  in  the  latter  it  is  more  than 
an  easement,  and  that  it  is  a  title.  The  court 
adds  that  a  conveyance  of  a  cemetery  lot  "  is 
a  contract  between  the  parties,  to  be  inter- 
preted according  to  their  actual  or  fairly  to  be 
presumed  intent."  See  also  Burke  v.  Wall, 
29  La.  Ann.  49,  29  Am.  Rep.  316. 


Reference  Must  be  Made  to  Act  of  Incorporation. 

—  The  question  of  title  cannot  be  determined 
solely  by  the  terms  of  the  deed  given  to  the 
lot-owner.  Reference  must  be  had  to  the  act  of 
the  legislature  creating  the  corporation,  from 
which  title  is  derived,  and  to  the  limitations 
upon  its  power,  and  to  the  manifest  intention 
of  the  parties  to  the  instrument.  The  pre- 
sumption is,  however,  that  every  owner  of  a 
cemetery  lot  is  deemed  to  have  purchased  and 
to  hold  it  for  the  sole  purpose  of  using  it  as  a 
place  of  burial.  Went  v.  Methodist  Protestant 
Church,  80  Hun  (N.  Y.)  272. 

Subject  to  Police  Power.  —  It  seems  that 
whether  the  title  be  absolute  or  a  mere 
license,  the  lot  owner  holds  his  title  subject  to 
the  contingency  that  the  legislature  may,  in 
the  exercise  of  the  police  power,  prevent 
future  interments,  or  compel  the  removal  of 
remains,  as  the  occasion  requires.  Went  v. 
Methodist  Protestant  Church,  80  Hun  (N.  Y.) 
272. 

See  infra,  this  title,  Cemeteries  as  Nuisances 

—  Regulations  and  Restrictions. 

Interment  Limited  to  Members  of  Family.  —  A 
cemetery  corporation  has  the  right  to  limit  all 
interments  in  lots  to  members  of  the  family 
owning  lots  and  the  relatives  of  such  persons. 
Farelly  v.  Metairie  Cemetery  Assoc.,  44  La. 
Ann.  28. 

Right  to  Dig  Grave.  —  One  who  has  purchased 
a  cemetery  lot  from  a  private  corporation, 
which  thereafter  transferred  the  cemetery  to  a 
municipal  corporation,  cannot  be  deprived  of 
his  right  to  dig  a  grave  or  employ  some  one  to 
dig  it,  in  a  safe  and  proper  manner,  by  an 
ordinance  prohibiting  any  grave  to  be  dug  in 
the  cemetery  except  by  the  permission  and 
under  direction  of  the  city  sexton.  Ritchey  v. 
Canton,  46  111.  App.  185. 

Evidence  Showing  Right  of  Sepulture.  —  Where 
an  action  of  ejectment  was  brought  to  recover 
a  lot  in  a  cemetery,  and  it  appeared  that  the 
defendant's  family  had  used  the  lot  for  burial 
purposes,  without  objection,  for  some  twenty 
years,  and  had  erected  thereon  gravestones 
marked  with  the  initials  of  the  family,  and 
that  the  managers  of  the  cemetery  association 
had  recognized  the  defendant's  ownership,  a 
memorandum  of  the  sale  of  the  lot  to  the  de- 
fendant being  produced  in  the  handwriting  of 
the  manager,  it  was  held  that  the  defendant's 
exclusive  right  of  burial  in  the  plat  in  question 
was  sufficiently  shown.  Conger  v.  Weyant, 
(Supreme  Ct.)  20  N.  Y.  St.  Rep.  775. 

And  it  seems  that  under  similar  circum- 
stances equity  will  enforce  a  parol  contract  for 
a  conveyance  where  the  purchaser  has  taken 
possession  of  the  lot,  buried  members  of  his 
family  in  it,  and  put  up  a  monument.  Conger 
v.  Treadway,  50  Hun  (N.  Y.)  451,  affirmed  in 
132  N.  Y.  259. 

Adverse  Possession  of  Easement  of  Burial. — The 
burial  of  a  body  is  the  only  possession,  when 
claimed  and  known,  necessary  to  ultimately 
create  complete  ownership  of  an  easement  so  as 
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2.  In  Churchyard  Cemeteries—  a.  In  General  —  Better  Rule  —  An  Easement. — 

The  better  rule  is  that  the  right  of  burial,  when  confined  to  a  churchyard 
cemetery,  as  distinguished  from  a  separate  independent  cemetery,  is  an  ease- 
ment in,  and  not  a  title  to,  the  freehold.1 


to  render  it  inheritable;  and  as  long  as  the 
ground  is  inclosed  as  a  burial  place,  or,  even 
without  inclosure,  as  long  as  gravestones  stand 
marking  the  place  as  a  burial  ground,  the  pos- 
session is,  from  the  nature  of  the  case,  neces- 
sary, and  therefore  in  legal  contemplation  act- 
ual, adverse,  and  notorious.  Moreover,  there 
cannot  be  an  actual  ouster  of  possession  by  an 
intruder,  nor  running  of  the  statute  of  limita- 
tions in  his  favor,  while  such  gravestones  stand 
there  indicating  by  inscription  the  previous 
burial  of  another.  Hook  v.  Joyce,  94  Ky.  450. 
See  also  Conger  v.  Treadway,  132  N.  Y.  259; 
and  generally  the  title  Adverse  Possession, 
vol.  1,  p.  787. 

Tenants  in  Common  of  Lot.  —  Where  four 
brothers  purchased  a  cemetery  lot,  each  taking 
a  one-fourth  undivided  interest  therein,  and 
they  jointly  erected  a  monument  thereon, 
and  on  each  side  of  the  monument  inscribed  the 
name  of  one  of  the  owners,  and  set  apart  the 
space  opposite  each  name  for  such  owner's  use, 
it  was  held  that  no  one  of  the  owners  could 
permit  the  interment  in  his  portion  of  the  com- 
mon lot  of  any  person  not  a  member  of  the 
family,  without  the  consent  of  the  other  joint 
owners.    Lewis  v.  Walker,  165  Pa.  St.  30. 

When  Tomb  Owner  Is  without  Right  to  Cause 
Removal.  —  The  tomb  owner  is  without  right 
to  cause  the  removal  of  remains  which  have 
been  transferred  from  the  place  of  burial  first 
selected  by  the  surviving  relatives  and  depos- 
ited by  him  in  the  tomb  under  his  assurance, 
accepted  by  such  relatives  and  on  the  faith  of 
which  they  permitted  the  transfer,  that  the  re- 
mains should  rest  forever  in  the  tomb.  Chop- 
pin  v.  Dauphin,  48  La.  Ann.  1217. 

Charter  Duty  as  to  Repairs  —  Surplus  Revenues 
from  Sale  of  Lots. —  In  Bourland  v.  Springdale 
Cemetery  Assoc.,  158  111.  458,  it  was  held  that 
a  charter  provision  that  the  cemetery  associa- 
tion should,  out  of  the  proceeds  and  sales  of 
lots,  "  keep  the  grounds  in  repair  and  in  good 
order,"  did  not  charge  the  association  with  the 
duty  of  caring  for  and  keeping  in  repair  plats 
which  were  sold  to  individuals  for  burial  pur- 
poses. Under  such  charter,  after  suitable  pro- 
vision is  made  out  of  the  proceeds  of  sales  for 
keeping  the  grounds  in  good  order  and  repair, 
the  surplus  belongs  to  the  members  of  the 
association  and  may  be  lawfully  divided  among 
them. 

Hut  in  Houston  Cemetery  Co.  v.  Drew,  (Tex. 
Civ.  App.  1896)  36  S.  W.  Rep.  802,  it  was  held 
that  the  owner  of  a  lot  in  a  cemetery  associa- 
tion may  maintain  a  bill  in  equity  against  the 
corporation  and  its  officers  for  failure  to  keep 
the  walks,  drives,  and  approaches  in  proper 
condition  and  repair. 

1.  Richards  v.  Northwest  Protestant  Dutch 
Church,  32  Rarb.  (N.  Y.)  46;  Went  v.  Metho- 
dist Protestant  Church,  80  Hun  (N.  Y.)  271. 
See  Price  v.  Methodist  Episcopal  Church,  4 
Ohio  515. 

Easement   to  Bury — License  —  Distinguished. 

—  The  right  of  burial  is  either  an  easement  or 
a  license.    If  an  easement,  it  is  an  interest  in 


the  land.  If  a  license,  it  is  not.  In  the  former 
case,  the  right  is  permanent.  In  the  latter,  it 
is  personal  and  revocable.  McGuire  v.  St. 
Patrick's  Cathedral,  54  Hun  (N.  Y.)  207. 

The  right  to  an  easement  must  be  founded 
upon  a  grant  by  deed  or  upon  prescription, 
for  it  is  a  permanent  interest  in  another's  land, 
with  a  right  of  enjoyment,  whereas  a  mere 
license  is  but  an  authority  to  do  a  particular 
act  or  series  of  acts  upon  another's  land  with- 
out possessing  any  estate  therein.  Partridge 
v.  First  Independent  Church,  39  Md.  637. 

See  the  title  Easements. 

Reservation  by  Grantor  —  Heirs.- — Where  a 
grant  was  made,  by  two  grantors,  of  lands  for 
a  church  and  burial  ground,  reserving  to  both 
or  either  of  them  the  right  to  erect  a  vault 
thereon  for  the  use  of  their  several  heirs, 
which  vault  was  subsequently  erected,  it  was 
held  that  the  grandchildren  of  the  grantor  had 
the  right  of  burial  in  the  ground  conveyed,  in 
common  with  the  other  members  of  the  church, 
but  they  had  no  right  to  construct  vaults  for 
themselves.    Suplee  v.  Hansell,  17  Pa.  St.  384. 

Right  of  Church  Member  Ceasing  with  Member- 
ship.—  The  rules  of  a  church  provided  that 
those  who  had  no  right  to  the  burying  ground 
should  pay  to  the  church  not  less  than  one  dol- 
lar, and  that  their  right  of  sepulture  should 
then  be  as  good  as  that  of  any  others;  it  was 
held  that  this  did  not  give  a  right  of  burial  to 
one  who  had  paid  ten  years  before  and  had 
ceased  to  be  a  member  of  the  congregation. 
St.  John's  Church  v.  Hanns,  31  Pa.  St.  9. 

Free  Burying  Ground  —  Rights. — Certain  lands 
were  dedicated  by  a  church  as  a  free  burying 
ground  under  its  discipline.  The  members  of 
the  W.  family  were  buried  in  the  north  end  of 
a  lot  sixty-five  feet  in  length,  and  the  members 
of  the  M.  family  in  the  south  end,  leaving  a 
space  about  eleven  feet  in  length  between  the 
graves  of  the  respective  families.  It  was  held 
that  neither  the  trustees  of  the  church  nor  the 
survivors  of  the  W.  family  could  legally  pre- 
vent the  burial  of  M.'s  wife,  who  was  a  mem- 
ber of  the  church,  in  the  space  mentioned  and 
beside  her  husband.  Antrim  v.  Malsbury,  43 
N.  J.  Eq.  288. 

Owners  of  Tombs  —  Church  Building.  —  Owners 
of  tombs  in  the  church  building  of  a  religious 
society  have  no  title  to  land,  but  only  an  in- 
terest in  the  structures  and  in  their  proper  use, 
and  cannot  prevent  a  sale  of  the  land  and 
building  by  the  society,  nor  the  removal  of  re- 
mains from  the  tombs,  when  such  removal  is 
conducted  according  to  law;  and  the  tomb  of 
one  who  devised  real  estate  to  the  society  in 
trust  for  keeping  said  tomb  "  in  good  and  de- 
cent repair"  is  held  by  the  same  right  of  use 
and  subject  to  the  same  liability  to  removal. 
Sohier  v.  Trinity  Church,  109  Mass.  1. 

Cemetery  Not  Subject  to  Partition  —  Pennsyl- 
vania.—  A  church  and  burial  ground  held  by 
two  distinct  religious  societies  as  tenants  in 
common,  under  articles  of  association  looking 
to  a  permanent  union,  are  not  within  the  Penn- 
sylvania statutes  relating  to  partition  and  arc 
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Conveyance  with  Formula  "  Heirs  and  Assigns  Forever."  —  And  the  rule  is  not  altered 

by  the  circumstance  that  the  right  of  burial  is  conveyed  with  the  common 
formula  of  "  heirs  and  assigns  forever."  1 

In  Some  Cases  Held  to  Be  a  License.  —  Where  the  certificate  of  purchasers  of  lots 
"  in  tlu-  burying  ground  of  the  church"  read:  "  to  have  and  to  hold  the  said 
lots  for  the  use  and  purpose  and  subject  to  the  conditions  and  regulations 
mentioned  in  the  deed  of  trust  to  the  trustees  of  said  church,"  there  was  held 
to  be  the  grant  of  a  mere  license  or  privilege  to  make  interments  in  the  lots 
described,  exclusive  of  others,  so  long  as  the  ground  should  remain  the  "  bury- 
ing ground  of  the  church."  2 

Title  to  Fee  Conferred  in  One  instance.  —  In  an  early  case  the  court,  after  review- 
ing many  authorities  and  distinguishing  the  case  from  that  of  a  pew-holder  or 
owner  of  a  tomb,  held  that  the  deed  gave  to  the  lot-owner  title  to  the  land, 
and  not  a  mere  easement  or  privilege  of  burial.3 

Implied  Understanding  —  Change  of  Location.  —  Whether  the  right  be  in  the  nature 
of  an  easement  or  a  license,  every  person  purchasing  such  a  right  does  so  with 
the  implied  understanding  that  change  of  circumstances  as  to  the  congregation 
or  the  community  may,  in  time,  require  a  change  of  location.4 

Church  May  Restrict  Interment  to  Those  of  Its  Communion. 
—  One  who  secures  the  privilege  of  burial  in  a  cemetery  subject  to  the  charge 
and  control  of  a  religious  organization  takes  the  right  subject  to  the  rules  of 
such  organization,  which  may  limit  the  right  of  interment  to  those  who  die  in 
communion  with  it.5 


not  the  subject  of  partition.  Brown  v.  Lu- 
theran Church,  23  Pa.  St.  495. 

1.  Richards  v.  Northwest  Protestant  Dutch 
Church,  32  Barb.  (N.  Y.)  42. 

2.  Kincaid's  Appeal,  66  Pa.  St.  420,  5  Am. 
Rep.  377;  Craig  v.  First  Presb.  Church,  88  Pa. 
St.  42,  32  Am.  Rep.  417. 

Certificate  of  Purchase  Unsealed,  Unrecorded, 
and  Unacknowledged.  —  In  Partridge  v.  First  In- 
dependent Church,  39  Md.  631,  the  church  pur- 
chased a  lot  of  ground  in  fee  for  a  cemetery, 
and  it  was  used  for  such  purpose.  To  those 
purchasing  the  right  of  burial  therein  a  certifi- 
cate was  issued,  whereby  it  was  certified  that 
the  party  to  whom  it  was  issued  was  the  pro- 
prietor of  a  certain  designated  lot  in  the  ceme- 
tery of  the  church,  and  that  such  lot  was 
granted  and  conveyed  by  the  church  to  the 
party,  his  heirs  and  assigns  forever,  subject 
to  the  regulations  of  the  trustees  of  the  church. 
This  certificate  was  neither  under  seal  nor  ac- 
knowledged nor  recorded,  but  was  simply 
signed  by  the  chairman  of  the  trustees  and 
attested  by  the  register.  It  was  held  that  this 
certificate  did  not  confer  upon  the  holder  any 
title  or  estate  in  the  soil,  and,  not  being  under 
seal,  nor  acknowledged  and  recorded,  it  did 
not  operate  as  a  grant  of  an  easement;  it  con- 
ferred only  a  privilege  or  license  to  make  in- 
terments in  the  lot  described,  exclusive  of 
others,  as  long  as  the  ground  remained  a  bury- 
ing ground  or  cemetery.  Whenever,  therefore, 
by  lawful  authority,  the  ground  ceased  to  be  a 
place  of  burial,  the  lot-holder's  right  and  priv- 
ilege ceased,  except  for  the  purpose  of  remov- 
ing the  remains  previously  buried. 

To  the  same  effect  is  Catholic  Cathedral 
Church  v.  Manning,  72  Md.  116. 

3.  In  re  Brick  Presb.  Church,  3  Edw.  Ch. 
(N.  Y.)  155.  See  also  Windt  v.  German  Re- 
formed Church.  4  Sandf.  Ch.  (N.  Y.)  471. 

4.  Subject  to  Change  of  Location.  —  Partridge 
V.  First  Independent  Church,  39  Md.  639;  Went 


v.  Methodist  Protestant  Church,  80  Hun  (N.  Y.) 
271;  Richards  v.  Northwest  Dutch  Church,  ir 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  30;  Matter  of 
Board  of  Street  Opening,  etc.,  133  N.  Y.  329, 
affirming  62  Hun  (N.  Y.)  499;  Kincaid's  Ap- 
peal, 66  Pa.  St.  420,  5  Am.  Rep.  377;  Craig  v. 
First  Presb.  Church,  88  Pa.  St.  42,  32  Am. 
Rep.  417.  See  also  Coates  v.  New  York,  7 
Cow.  (N.  Y.)  585. 

As  to  the  right  of  the  legislative  and  munici- 
pal authorities  in  the  exercise  of  the  police 
power  to  control,  regulate,  and  restrict  or  pro- 
hibit interments,  see  infra,  this  title,  Cemeteries 
as  Nuisances  —  Regulations  and  Restrictions. 

Rights  when  Churchyard  Vacated.  —  It  seems 
that  when  it  becomes  necessary  to  vacate  a 
churchyard  as  a  cemetery  all  that  a  person 
having  the  right  of  sepulture  can  claim,  either 
at  law  or  in  equity,  is  that  he  shall  have 
due  notice,  and  the  opportunity  afforded  him 
of  removing  the  bodies  and  monuments  to 
some  other  place  of  his  own  selection,  or  that, 
on  his  failing  so  to  do,  such  removal  shall  be 
made  by  others.  Kincaid's  Appeal,  66  Pa.  St. 
420,  5  Am.  Rep.  377;  Craig  v.  First  Presb. 
Church,  88  Pa.  St.  42,  32  Am.  Rep.  417;  Par- 
tridge v.  First  Independent  Church,  39  Md.  637. 
See  also  Richards  v.  Northwest  Protestant 
Dutch  Church,  32  Barb.  (N.  Y.)  42. 

Church  Society  Dissolved,  Right  of  Sepulture 
Remains.  —  Where  land  is  granted  to  church 
societies,  for  the  use  and  purpose  of  a  church 
and  churchyard  and  a  burying  place,  those 
who  have  relatives  buried  there  may  exercise 
the  right  of  sepulture  after  the  society  has  been 
dissolved  and  the  church  abandoned.  Gum- 
bert's  Appeal,  110  Pa.  St.  496. 

5.  Restriction  upon  Privilege.  —  Dwenger  v. 
Geary,  113  Ind.  114;  McGuire  v.  St.  Patrick's 
Cathedral,  54  Hun  (N.  Y.)  207;  People  v.  St. 
Patrick's  Cathedral,  21  Hun  (N.  Y.)  184.  See 
also  Price  v.  Methodist  Episcopal  Church,  4 
Ohio  515 ;  Hullman  v.  Honcomp,  5  Ohio  St.  237. 
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Implied  in  the  Contract.  —  Where  a  party  applies  for  a  burial  lot  in  the  cemetery 
of  a  distinctively  religious  organization,  in  the  absence  of  special  contract,  it  is 
with  the  tacit  understanding  that  he  is  eligible  to  burial  therein,  or  that  he 
applies  on  behalf  of  those  who  are  so  entitled.1 

Church  the  Sole  Judge  as  to  Right  of  interment.  —  Whether  a  person  is  in  communion 
with  a  religious  organization  and  entitled  to  burial  in  its  cemetery,  is  purely 
a  question  over  which  the  church  itself  has  exclusive  jurisdiction,  and  must  be 
determined  by  the  proper  ecclesiastical  authorities.2 

3.  In  Public  Cemeteries.  —  The  right  of  sepulture  in  a  public  cemetery,  as 
distinguished  from  an  independent  cemetery,  is  not  an  absolute  right  of  prop- 
erty, but  a  privilege  or  license,  to  be  used  so  long  as  the  place  continues  to  be 
used  as  a  burial  ground,  and  legally  revocable  whenever  the  public  necessity 
requires.3 

Passes  No  Title.  —  It  is  a  right  of  limited  use  for  purposes  of  interment,  which 
gives  no  title  to  the  land.4 

4.  Right  of  Way.  —  The  right  of  way  to  a  cemetery  lot,  when  it  does  not 
pass  with  the  right  of  burial,  or  where  the  way  is  not  a  public  one,  may  be 


1.  People  v.  St.  Patrick's  Cathedral,  21  Hun 
(N.  Y.)  184.  See  also  Dwenger  v.  Geary,  113 
Ind.  114. 

In  People  v.  St.  Patrick's  Cathedral,  21  Hun 
(N.  Y.)  184,  the  court,  by  Barrett,  J.,  said: 
"  Where  a  party  applies  for  a  burial  plot,  at 
the  office  of  a  distinctively  Roman  Catholic  cem- 
etery, it  is  with  the  tacit  understanding  that 
he  is  either  a  Roman  Catholic,  and  as  such 
eligible  to  burial,  or  at  least  that  he  applies  on 
behalf  of  those  who  are  in  communion  with 
the  church.  The  entire  business  is  transacted 
on  that  basis.  The  parties  may,  notwithstand- 
ing, contract,  if  they  choose,  in  such  a  manner 
that  any  one  *  *  *  will  have  a  legal  right 
to  sepulture  in  the  plot;  and  the  law  will  give 
effect  to  their  bargain." 

2.  Church  the  Judge  of  Who  Entitled  to  Burial. 
—  Dwenger  v.  Geary,  113  Ind.  114;  McGuire 
v.  St.  Patrick's  Cathedral,  54  Hun  (N.  Y.)  210. 
See  also  Hullman  v.  Honcomp,  5  Ohio  St.  237. 

See  the  title  Religious  Societies. 

Catholic  Cemeteries  —  Non-Catholic.  —  Where 
lane]  is  conveyed  as  a  burial  place  for  members 
of  a  Catholic  church,  and  is  taken  in  charge 
by  officers  of  that  denomination  and  con- 
secrated according  to  its  laws,  a  lot-owner  has 
no  right  to  inter  therein  a  person  not  recog- 
nized by  the  church  authorities  as  a  Catholic. 
Dwenger  v.  Geary,  113  Ind.  106. 

Catholic  Cemetery  —  Freemason. —  In  People 
v.  St.  Patrick's  Cathedral,  21  Hun  (N.  Y.)  184, 
C.  received  from  the  superintendent  of  a  Cath- 
olic cemetery  a  receipt  for  seventy-five  dollars, 
being  the  amount  of  the  purchase  money  of  "  a 
plot  of  ground  eight  feet  by  eight  feet  in  Cal- 
vary Cemetery,  *  *  *  section  7,  range 
35.  plot  D,  4  graves,  5,  6,  7,  8."  It  was  held 
that  this  operated  as  a  certificate  of  his  right 
to  use  the  lot  for  burial  purposes  only,  con- 
formably with  the  established  by-laws  of  the 
corporation,  and  that  as  the  instrument  was 
not  a  conveyance  or  grant  vesting  title,  and  the 
rules  of  the  Catholic  Church  forbid  the  burial 
in  consecrated  ground  of  the  body  of  one  who 
was  not  a  Roman  Catholic,  or  who  was  a  mem- 
ber of  the  Masonic  fraternity,  C,  at  the  time  of 
his  death  being  a  Freemason,  was  not  entitled 
tO  burial  therein. 

Catholic  Cemeteries  —  Suicide  Injunction. 


As  the  rules  and  doctrines  of  the  Catholic 
Church  prohibit  the  burial  in  the  consecrated 
ground  of  a  Catholic  cemetery  of  a  person  who 
has  committed  suicide,  an  injunction  will  lie 
at  the  suit  of  the  proper  officers  to  restrain  the 
holder  of  a  lot  in  a  Roman  Catholic  cemetery, 
which  had  been  consecrated  for  burial  purposes 
pursuant  to  the  custom  of  that  denomination, 
from  interring  therein  the  body  of  his  son, 
who  was  not  in  communion  with  the  church 
at  the  time  of  his  death  by  reason  of  his  hav- 
ing died  by  his  own  hand.  Dwenger  v.  Geary, 
113  Ind.  106. 

3.  Public  Cemeteries.  —  Bessemer  Land,  etc., 
Co.  v.  Jenkins,  (Ala.  1895)  18  So.  Rep.  565, 
citing  3  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
50;  Page  v.  Symonds,  63  N.  H.  17,  56  Am.  Rep. 
481.  See  also  Perkins  v.  Lawrence,  138  Mass. 
361;  Sohier  v.  Trinity  Church,  log  Mass.  1. 

As  to  the  right  of  the  legislative  and  muni- 
cipal authorities  in  the  exercise  of  the  police 
power  to  control,  regulate,  and  restrict  or  pro- 
hibit interments,  see  infra,  this  title,  Cemeteries 
as  Nuisances  —  Regulations  and  Restrictions. 

4.  Bessemer  Land,  etc.,  Co.  v.  Jenkins,  (Ala. 
1895)  18  So.  Rep.  565,  citing  3  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  50;  Page  v.  Symonds, 
63  N.  H.  17,  56  Am.  Rep.  481. 

Public  Cemetery  —  Proof  of. —  It  is  competent 
to  prove  that  a  particular  tract  of  land  is  a  pub- 
lic burying  ground,  by  showing  its  use  and 
occupation  for  that  purpose.  Com.  v.  Welling- 
ton, 7  Allen  (Mass.)  301. 

Passing  under  Municipal  Control.  —  Wisconsin 
Rev.  Stat.,  ^  1439,  provide  that  when  any  town- 
ship cemetery  shall  become  embraced  witkin 
the  limits  of  a  city,  the  duties  and  powers  of  the 
board  of  health  relating  thereto  shall  be  ex- 
ercised by  the  common  council  of  the  city;  and 
it  is  held  that  such  a  statute  is  valid.  Colum- 
bus v.  Columbus,  82  Wis.  374. 

Michigan  Comp.  Laws,  £  766,  provide  that 
where  a  township  is  divided,  its  burying 
ground  shall  thereafter  belong  to  the  town- 
ship in  which  it  lies,  and  it  is  held  that  this 
does  not  apply  to  a  case  where  the  cemetery 
falls  within  the  limits  of  a  city  which  is  incor- 
porated from  the  township.  Board  of  Health 
v.  East  Saginaw,  45  Mich.  257. 

See  the  title  Municipal  Corporations. 
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acquired  by  grant  or  prescription.1 

5.  Right  to  Erect  Monuments  and  the  Like.  —  The  right  of  sepulture  in  a 
burial  lot,  as  a  general  rule,  carries  with  it  the  right  of  erecting  monuments  or 
memorial  tablets  over  the  graves  therein.2 

Trusts  to  Maintain  Monuments.  —  Trusts  to  build,  maintain,  and  keep  in  repair 
tombs,  vaults,  or  monuments,  are  generally  held  not  to  be  so  far  charitable  as 
to  be  within  the  exception  exempting  charities  from  the  operation  of  the  rule 
against  perpetuities.3 


1.  By  Grant.  —  A  town  may  acquire  by  grant 
a  private  right  of  way  from  a  public  way  to  a 
public  burial  ground.  Deerfield  v.  Connecti- 
cut River  R.  Co.,  144  Mass.  335. 

By  Prescription  —  Private  Way — Burial  Ground. 
—  A  town  may  acquire  by  prescription  a 
private  right  of  way  as  appurtenant  to  a  pub- 
lic burial  ground  belonging  to  the  town. 
Deerfield  v.  Connecticut  River  R.  Co.,  144 
Mass.  335. 

Established  by  User  —  Owner's  Knowledge.  — 

As  a  cemetery  is  generally  a  public  place,  the 
use  of  a  way  to  it  by  funeral  processions  and 
other  parties  going  thereto,  with  knowledge  of 
the  owner,  may  constitute  evidence  sufficient 
to  establish  a  highway  by  user.  City  Cemetery 
Assoc.  v.  Meninger,  14  Kan.  312. 

Lot-owner  Acquires  Servitude  —  Highway.  — 
Whoever  acquires  the  ownership  of  a  cemetery 
lot,  whether  by  prescription  or  by  any  other 
form  of  acquisition,  thereby  acquires  the  right 
of  way  and  every  other  servitude  incident  to 
the  property.  And  where  a  lot  in  a  cemetery 
is  sold  with  reference  to  a  certain  plan,  on 
which  plan  appears  a  certain  avenue,  leading 
up  to  or  close  beside  the  lot,  affording  a  con- 
venient highway  to  and  from  it,  that  avenue 
becomes  a  servitude  in  favor  of  the  lot,  and 
cannot  be  legally  obstructed.  Burke  v.  Wall, 
29  La.  Ann.  38,  29  Am.  Rep.  316. 

License  to  Build  a  Tomb  in  a  cemetery,  from 
the  proper  authorities,  conveys  also  a  right  of 
suitable  access  thereto,  and  the  removal  of  an 
obstruction  thereto  by  the  owner  of  the  tomb 
is  not  a  trespass.  Lakin  v.  Ames,  10  Cush. 
(Mass.)  198. 

Tenants  in  Common  —  Way  —  Damages.  — 
Where  a  right  of  way  to  and  a  right  to  main- 
tain a  cemetery  lot  for  burial  purposes  are 
held  in  common  by  several  persons,  any  cne  or 
more  of  them  may  maintain  an  action  to  re- 
strain by  injunction  the  interruption  or  threat- 
ened destruction  of  those  rights,  without  the 
others  necessarily  being  parties  thereto.  It 
seems,  however,  that  where  such  an  action  is 
brought,  and  not  all  the  tenants  in  common  are 
parties  plaintiff,  the  damage  sustained  by  each 
plaintiff,  if  any,  cannot  be  recovered,  but  where 
all  are  parties  any  damage  common  to  all  may 
be  recovered.  Mitchell  v.  Thorne,  134  N.  Y. 
536,  30  Am.  St.  Rep.  699,  affirming  57  Hun 
(N.  Y.)  405. 

For  Further  Discussion,  see  the  title  Private 
Ways. 

2.  Right  to  Erect  Monument  Incidental  to  Right 
of  Sepulture.  —  Mitchell  v.  Thorne,  134  N.  Y. 
536,  30  Am.  St.  Rep.  699,  affirming  57  Hun 
(N.  Y.)  405.  See  also  Thompson  v.  Deeds, 
(Iowa  1895)  61  N.  W.  Rep.  842;  Durell  v.  Hay- 
ward,  9  Gray  (Mass.)  248,  69  Am.  Dec.  284. 

In  Mitchell  v.  Thorne,  134  N.  Y.  536,  30  Am. 


St.  Rep.  699,  affirming  57  Hun  (N.  Y.)  405,  the 
court,  by  Follett,  C.  J.,  said:  "  The  right  to 
bury  carries  with  it  the  right  to  do  so  accord- 
ing to  the  usual  custom  in  the  neighborhood, 
and  undoubtedly  includes  the  right  of  making 
mounds  over  and  erecting  stones  and  monu- 
ments at  the  graves." 

Implied  Right  to  Erect  Monument.  —  Where  a 
daughter  permitted  her  father's  remains  to  be 
interred  in  a  cemetery  lot  owned  by  her,  she 
thereby  gave  to  his  widow  the  implied  privi- 
lege to  erect  a  monument  on  the  lot.  But  this 
did  not  give  the  widow  the  right  to  place  on 
the  monument  her  own  name,  or  to  inclose 
the  lot  with  a  coping,  or  to  interfere  with  the 
right  of  use  of  the  balance  of  the  lot.  Thomp- 
son v.  Deeds,  (Iowa  1895)  61  N.  W.  Rep.  842. 

The  indisputable  and  paramount  right,  as 
well  as  duty,  of  a  husband  to  dispose  of  the 
body  of  his  deceased  wife  by  a  decent  sepul- 
ture in  a  suitable  place,  carries  with  it  the  right 
of  placing  over  the  spot  a  proper  monument  or 
memorial.  He  has,  therefore,  a  right  to  re- 
move a  stone  which  another  has  placed  over 
the  grave  of  his  wife,  in  order  to  place  there 
one  procured  by  himself.  Durell  v.  Hayward, 
9  Gray  (Mass.)  248,  69  Am.  Dec.  284. 

When  Monuments  Personal  Property.  —  All 
monuments  and  erections  capable  of  being  re- 
moved, placed  on  burial  lots  under  a  license, 
will  be  regarded  as  the  personal  property  of 
the  lot-holder,  and  he  has  the  right  to  remove 
the  same  when  the  lot  ceases  to  be  used  for 
purposes  of  burial.  Partridge  v.  First  Inde- 
pendent Church,  39  Md.  639. 

Right  to  Plant  Shrubs  on  Lot.  —  Where  a 
burial  board  granted  the  right  to  construct  a 
private  grave,  with  the  exclusive  right  of  inter- 
ment therein,  in  perpetuity,  it  was  held  that 
the  grantee  had  a  right  to  plant  the  space 
granted  with  shrubs  and  flowers,  and  that  it 
was  not  competent  for  the  board,  by  a  subse- 
quent resolution,  to  deprive  the  grantee  of  this 
right.  Ashby  v.  Harris,  L.  R.  3  C.  P.  523.  See 
also  McGough  v.  Lancaster  Burial  Board,  21  Q. 
B.  Div.  323. 

Erections  on  Grave  Contrary  to  the  Rules.  — 
Where  the  exclusive  right  of  burial  and  the  right 
to  erect  a  gravestone  on  the  grave  were  granted 
by  a  burial  board,  and  the  grantee  erected  a 
glass  shade  over  the  grave,  which  was  contrary 
to  the  rules  of  the  board,  it  was  held  that  the 
latter  had  a  right  to  remove  the  same.  Mc- 
Gough v.  Lancaster  Burial  Board,  21  Q.  B. 
Div.  323. 

3.  See  the  title  Charities  and  Trusts  for 
Charitable  Uses,  where  this  subject  is  fully 
treated. 

In  Yeap  Cheah  Neo  v.  Ong  Cheng  Neo,  L. 
R.  6  P.  C.  381,  a  devise  of  "two  plantations, 
in  which  the  graves  of  the  family  are  placed, 
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V.  Cemeteries  as  Nuisances  —  Regulations  and  Restrictions — 1.  In 
General.  —  A  cemetery  is  not  per  se  a  nuisance.1 

May  be  Declared  a  Nuisance. —  Every  owner  of  a  cemetery  lot  must  be  deemed 
to  hold  it  for  the  sole  purpose  of  using  it  as  a  place  of  burial,  and  he  is  charged 
with  cognizance  of  the  fact  that  it  may  become  offensive,  and  that  such  use 
must  yield  to  laws  for  the  suppression  of  nuisances.2 

Holds  Subject  to  That  Contingency.  —  Every  lot-owner  holds  his  title  subject  to 
that  contingency,  and  no  condition  or  covenants  contained  in  deeds  appropriat- 
ing lands  to  cemetery  uses  can  prevent  the  proper  authority,  in  the  exercise  of 
its  police  power,  from  declaring  such  use  unlawful.3 

When  Equity  Will  Grant  Relief.  —  Whenever  it  can  be  clearly  proved  that  a  place 
of  sepulture  is  so  situated  that  the  burial  of  the  dead  there  will  endanger  life 
or  health,  by  corrupting  either  the  surrounding  atmosphere  or  the  water  of 
wells  or  springs,  a  court  of  equity  will  grant  injunctive  relief.4 


to  be  reserved  as  the  family  burying  place, 
and  not  to  be  mortgaged  or  sold,"  was  held 
void  as  a  devise  in  perpetuity.  And  in  Grave- 
nor  v.  Hallum,  Ambl.  643,  a  bequest  of  an  an- 
nuity out  of  land,  to  churchwardens,  to  keep  a 
family  vault  in  repair,  was  held  void,  as  the 
wardens  were  incapable  of  taking,  but  the  heir 
was  held  subject  to  the  trust. 

Bequest  of  "  Ample  Sum  "  to  Keep  in  Repair.  — 
A  testator  directed  that  an  ample  sum  of 
money  be  put  in  some  savings  bank  so  that 
the  income  would  be  sufficient  to  keep  his 
burial  lot  in  good  condition  and  to  enlarge  the 
same  if  necessary,  and  it  was  held  that  by 
"  an  ample  sum  of  money  "  the  testator  meant 
a  sum  large  enough  so  that  the  income  of  it 
would  forever  be  sufficient  to  keep  his  lot  in 
repair  and  enlarge  it  if  necessary,  and  that  as 
a  sum  of  money  to  be  invested  is  capable  of 
ascertainment,  it  should  be  determined  as  a 
question  of  fact.  Gafney  v.  Kenison,  64  N. 
H.  354- 

The  executor  in  such  a  case  has  authority 
to  carry  out  the  instructions  of  the  testator. 
Bell  v.  Briggs,  63  N.  H.  592;  Gafney  v.  Keni- 
son, 64  N.  H.  354. 

1.  Cemetery  Not  a  Nuisance  Per  Se.  —  Kings- 
bury v.  Flowers,  65  Ala.  479,  39  Am.  Rep.  14; 
Lake  View  v.  Rose  Hill  Cemetery  Co.,  70  111. 
191,  22  Am.  Rep.  71;  Begein  v.  Anderson,  28 
Ind.  79;  Musgrove  v.  Catholic  Church,  10  La. 
Ann.  431;  Humphrey  v.  Front  St.  M.  E. 
Church,  109  N.  Car.  132,  citing  3  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  53;  Henry  v.  Trustees, 
48  Ohio  St.  671;  Dunn  v.  Austin,  77  Tex.  139. 
See  also  Scovill  v.  McMahon,  62  Conn.  378,  36 
Am.  St.  Rep.  350;  People  v.  Pratt,  129  N.  Y. 
68,  reversing  14  N.  Y.  Supp.  804,  which  affirmed 
14  N.  Y.  Supp.  551. 

In  Monk  v.  Packard,  71  Me.  309,  it  is  held 
that  a  cemetery  which  does  not  affect  the  phys- 
ical health  of  the  occupants  of  a  dwelling 
house  near  it,  nor  their  olfactories  by  any 
effluvia  from  the  graves,  is  not  in  law  a  nui- 
sance. The  graves  cannot  offend  the  senses 
in  a  legal  point  of  view.  To  become  a  nui- 
sance the  effect  must  be  such  as  to  interfere 
with  ordinary  physical  existence;  and  the  in- 
jury must  be  something  more  than  fancy,  del- 
icacy, or  fastidiousness.  See  also  Barnes  v. 
Hathorn,  54  Me.  124. 

2.  Went  v.  Methodist  Protestant  Church,  80 
Hun  (N.  Y.)  267.  See  also  Coates  v.  New 
York,  7  Cow.  (N.  Y.)  585. 


Long  User  No  Defense.  —  Where  lands  were 
granted  for  cemetery  purposes,  and  were  so 
used  for  over  one  hundred  years,  it  was  held 
that  this  length  of  user  would  not  prevent  their 
being  declared  a  nuisance.  Coates  v.  New 
York,  7  Cow.  (N.  Y.)  585. 

3.  Went  v.  Methodist  Protestant  Church,  80 
Hun  (N.  Y  )  266. 

In  H  umphrey  v.  Front  Street  M.  E.  Church, 
109  N.  Car.  132,  the  court,  by  Clark,  J.,  said: 
"  This  [the  police  power]  is  an  inherent  power 
in  the  state,  and  is  very  generally  exercised 
with  the  growth  of  towns,  by  forbidding  fur- 
ther interments  within  city  limits  after  a  given 
date;  otherwise,  a  burial  ground  which  in  the 
infancy  of  a  town  may  be  outside  the  limits 
might  continue  a  place  of  interment,  to  the 
nuisance  of  the  city,  after  the  cemetery  has 
become  the  central  point  of  population." 

4.  When  Equity  Will  Interfere.  —  Clark  v. 
Lawrence,  6  Jones  Eq.  (N.  Car.)  83,  78  Am. 
Dec.  241. 

In  Lake  View  v.  Letz,  44  111.  81,  it  is  held 
that  where  the  thing  complained  of  is  not 
necessarily  a  nuisance,  but  mayor  may  not  be 
so,  according  to  the  circumstances,  equity  will 
not  enjoin  until  that  question  is  settled.  So, 
where  it  is  proposed  to  establish  a  cemetery,  a 
court  of  equity  will  not  enjoin  upon  the 
alleged  ground  that  the  cemetery  will  be  inju- 
rious to  public  health. 

Doubtful  or  Contingent  Nuisance.  —  Where  the 
nuisance  complained  of  is  at  most  doubtful  or 
contingent,  a  court  of  equity  will  not  interfere ; 
the  injury  must  be  of  a  positive  and  substan- 
tial character.  Upjohn  v.  Board  of  Health, 
46  Mich.  542. 

Subterranean  Streams  —  Injury  —  Injunction.  — 
Where  a  city  had  purchase  d  land  for  cemetery 
purposes,  adjoining  a  tract  on  which  there  was 
a  valuable  spring  claimed  to  be  fed  by  subter- 
ranean streams  passing  under  the  cemetery 
land,  it  was  held  that  it  is  impossible  to 
establish  correlative  rights  in  subterranean 
streams,  the  situation  of  which  is  conjectural 
and  unknown,  and  that  it  was  improper  to 
grant  an  injunction  restraining  the  use  of  the 
lands  for  cemetery  purposes  on  the  ground  of 
such  conjectural  injury  to  the  spring.  Green- 
castle  v.  Hazelett,  23  Ind.  186.  See  also  Up- 
john v.  Board  of  Health,  46  Mich.  542. 

Prospective  Injury  —  Injunction.  —  Where  it 
appears  that  the  establishment  of   a  ceme- 
tery would  pollute  the  water  in  wells  on  adja- 
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2.  State  and  Municipal  Regulations  and  Restrictions  —  General  Rule.  —  The  legis- 
lative  body  oi  a  state,  in  the  exercise  of  its  police  power,  has  a  constitutional 
right  to  pass  laws  regulating  the  interment  of  the  dead,  so  as  to  prevent  injury 
to  the  health  of  the  community;  and  forbidding  the  use  of  a  cemetery  is  not 
taking  it  for  a  public  use  within  the  usual  constitutional  limitation.1 


cent  land,  ami  the  atmosphere,  so  that  it 
would  be  detrimental  to  those  living  on  such 
land,  an  injunction  will  be  granted  to  restrain 
the  establishment  of  such  cemetery.  Jung  v. 
Neraz,  71  Tex.  396. 

Depreciation  of  Value,  Independent  of  Nuisance. 
—  A  mere  depreciation  in  value  of  property  ad- 
joining a  cemetery,  where  it  is  not  a  nuisance, 
is  not  cause  for  enjoining  the  use  of  the  ceme- 
tery. Dunn  7\  Austin,  77  Tex.  139.  See  also 
Robert  v.  LesCur6  et  Marguilliers,  Rap.  Jud. 
Quebec,  9  Cour  Sup6rieure  489. 

1.  Legislative  Restrictions.  —  Lake  View  v. 
Rose  Hill  Cemetery  Co.,  70  111.  191,  22  Am. 
Rep.  71;  Concordia  Cemetery  Assoc.  v.  Min- 
nesota, etc.,  R.  Co.,  121  111.  199;  Woodlawn 
Cemetery  v.  Everett,  118  Mass.  354;  Page  v. 
Symonds,  63  N.  H.  17,  56  Am.  Rep.  481; 
Newark  v.  Watson,  56  N.  J.  L.  667;  Coates  v. 
New  York,  7  Cow.  (N.  Y.)  585;  People  v. 
Pratt,  129  N.  Y.  68,  reversing  14  N.  Y.  Supp. 
S04;  Went  v.  Methodist  Protestant  Church,  80 
Hun  (N.  Y.)  266;  Humphrey  v.  Front  St.  M. 
E.  Church,  109  N.  Car.  138.  See  also  Kin- 
caid's  Appeal,  66  Pa.  St.  411,  5  Am.  Rep.  377; 
Scovill  v.  McMahon,  62  Conn.  378,  36  Am.  St. 
Rep.  350. 

By  New  Hampshire  General  Laws,  c.  49,  §  2,  a 

cemetery  cannot  be  laid  out  within  twenty 
rods  of  a  dwelling  house,  store,  or  other  place 
of  business,  without  the  consent  of  the  owner 
of  the  same.  In  Eastman  v.  Hampstead,  66 
N.  H.  195,  a  committee  chosen  by  a  town  to 
select  and  purchase  a  lot  for  a  cemetery  per- 
formed the  duty  assigned  them,  and  made 
their  report,  which  was  accepted  by  the  town. 
It  was  subsequently  ascertained  that  a  portion 
of  the  lot  so  located  lay  within  twenty  rods  of 
a  dwelling  house,  and  so  could  not  be  used  for 
that  purpose  by  reason  of  the  statute.  It  was 
held  that  the  committee  might  still,  by  virtue 
of  their  original  appointment,  purchase  from 
the  owner  of  the  dwelling  house  the  right  to 
locate  the  cemetery  within  twenty  rods  thereof. 

Under  Ohio  Revised  Statutes,  §  1464,  which  au- 
thorize township  trustees  to  acquire  by  pur- 
chase or  appropriation  lands  for  cemetery 
purposes,  such  trustees  are  prohibited  from 
establishing  a  cemetery  nearer  than  two  hun- 
dred yards  to  a  dwelling  house  without  the 
consent  of  the  owner,  whether  the  land  is 
acquired  by  an  appropriation  proceeding  or 
by  purchase;  and  when  trustees  are  attempt- 
ing to  establish  a  cemetery  in  violation  of  the 
statute  they  may  be  enjoined  in  a  suit  by  the 
owner  of  a  dwelling  house  within  the  limits. 
Henry  v.  Trustees,  48  Ohio  St.  671. 
'  It  is  Provided  by  Connecticut  General  Statutes, 
§  2655,  that  no  cemetery  shall  be  located 
within  one-half  mile  of  any  reservoir  from 
which  the  inhabitants  of  any  town,  city,  or 
borough  are  supplied  with  water,  unless  the 
Superior  Court  shall,  upon  application  and 
proper  notice,  find  that  such  cemetery  is  a 
public  convenience  and  necessity  and  will  not 


be  hurtful  to  the  public  health.  In  the  case 
of  Application  of  St.  Bernard's  Association,  58 
Conn.  91,  an  association  of  Catholics  in  a  city 
applied  to  the  Superior  Court  for  its  approval 
of  the  location  of  a  cemetery  for  the  use  of  the 
Catholic  population  of  the  city,  which  was 
about  thirty  thousand,  upon  land  owned  by 
the  association  within  one-half  mile  of  such  a 
reservoir.  The  court  found  the  cemetery  to 
be  a  public  convenience  and  necessity,  and  its 
location  with  reference  to  the  reservoir  not  to 
be  injurious  to  the  public  health.  It  was  held 
that  as  the  association  owned  the  land  and 
was  not  asking  to  take  land  for  a  public  use, 
it  had  a  right,  apart  from  the  consideration  of 
public  health,  to  use  the  land  for  a  private 
cemetery,  and  that  the  cemetery  might  be 
found  to  be  a  public  convenience  and  necessity 
within  the  meaning  of  the  statute  as  applied 
to  such  a  case,  although  it  was  not  to  be  open 
to  all  the  public,  but  was  intended  for  the  ex- 
clusive use  of  persons  of  the  Roman  Catholic 
faith. 

Rhode  Island  Statute.  —  Whether  or  not  R.  I. 
Rev.  Laws,  §  3210,  absolutely  prohibits  buri- 
als in  an  enlargement  to  a  cemetery  within 
twenty  rods  of  a  dwelling-house  not  erected 
when  the  enlargement  was  made,  it  is  mani- 
festly within  the  spirit  of  the  statute,  if  the  town 
at  the  time  of  making  the  enlargement  had  laid 
out  through  the  land  a  street  upon  which  some 
houses  were  afterward  erected,  and  knew  that 
the  owner  intended  to  use  it  for  that  purpose 
and  that  the  cellar  for  one  house  had  been  be- 
gun. In  such  case  equity  will  enjoin  the  town 
from  laying  out  into  lots  and  selling  for  burial 
purposes  the  land  within  the  prescribed  limits. 
Nor  will  the  party  lose  his  right  to  relief  by- 
having  failed  to  object  to  a  few  burials  already 
made  within  the  inhibited  tracts.  Camp  v. 
Barre,  66  Vt.  495. 

No  Compensation  to  Lot-owner  when  Interment 
is  Prohibited.  —  The  owner  of  a  burial  lot  in 
which  no  interment  has  been  made  loses  the 
use  of  his  lot  by  a  law  prohibiting  interment 
therein,  and  is  not  entitled  to  compensation. 
In  such  a  case,  his  property  has  not  been 
taken  for  a  public  use,  as  the  state  has  the 
right  to  regulate  the  use  of  all  property  for  the 
public  good.  Kincaid's  Appeal,  66  Pa.  St.  411, 
5  Am.  Rep.  377. 

Impairment  of  Obligation  of  Contract.  —  In  Lake 
View  v.  Rose  Hill  Cemetery  Co.,  70  111.  191, 
where  a  cemetery  company  was  chartered, 
with  power  to  acquire  lands  for  burial  pur- 
poses, not  exceeding  five  hundred  acres,  and  it 
acquired  the  lands  and  expended  the  money 
in  preparing  and  adorning  the  same,  an  act  of 
the  legislature  prohibiting  the  company  from 
using  any  of  its  land  outside  that  already  en- 
closed, for  the  burial  of  the  dead,  without  regard 
to  the  manner  of  exercise  of  its  franchise, 
was  held  to  be  unconstitutional  and  void  as 
impairing  the  obligation  of  the  contract  con- 
tained in  the  corporate  charter. 
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Regulations  and  Restrictions. 


May  Delegate  the  Power.  —  The  legislature  may  delegate  the  exercise  of  its 
police  powers  to  municipal  authorities,  so  that  they  may  in  their  discretion, 
when  public  necessity  requires,  forbid  the  burial  of  the  dead  in  any  part  of 
the  municipality.1 

New  Hampshire  Statute  —  A  Dwelling  House  and  the  Land  May  be  Taken.  —  The  New 

Hampshire  statute  providing  that  no  cemetery  shall  be  laid  out  within  twenty 
rods  of  a  dwelling  house  does  not  prohibit  the  taking  of  the  dwelling  house 
and  the  land  on  which  it  stands.2 

Dwelling  House  —  Curtilage  —  Measurement  of  Distance.  —  Under  an  English  statute 
prohibiting  cemeteries  within  a  certain  distance  from  a  dwelling  house,  the 
latter  term  is  held  not  to  include  the  curtilage,  and  therefore  the  specified 
distance  must  be  measured  from  the  walls  of  the  dwelling  house.3 

3.  Disinterment  and  Removal.  —  A  state  legislature,  in  the  exercise  of  its 
police  power,  may  authorize  the  removal  of  the  dead  from  cemeteries  which, 
in  the  advance  of  urban  population,  may  be  detrimental  to  public  health  and 
safety.4 


Covenant  for  Quiet  Enjoyment.  —  Where  a 
municipal  corporation  conveyed  lands  for  the 
purposes  of  a  church  and  cemetery  with  a 
covenant  for  quiet  enjoyment,  and  thereafter 
under  authority  granted  by  the  state  legisla- 
ture passed  an  ordinance  prohibiting  the  use 
of  these  lands  as  a  cemetery,  it  was  held  that 
this  was  not  a  breach  of  the  covenant  which 
entitled  the  grantees  or  their  successors  to 
damages,  but  that  it  operated  as  a  repeal  of 
the  covenant.  Brick  Presb.  Church  v.  New 
York,  5  Cow.  (N.  Y.)  538. 

Act  of  Legislature  Conclusive.  —  A  recital  in  a 
special  act  of  the  legislature  that  the  continu- 
ance of  the  cemetery  in  the  church  building 
of  a  religious  society  is  injurious  to  public 
health,  cannot  be  contradicted  by  any  state- 
ment of  the  officers  of  the  society,  previously 
made,  asserting  a  contrary  opinion.  Sohier 
v.  Trinity  Church,  109  Mass.  r. 

1.  Delegation  to  Municipalities. — Page  v. 
Symonds,  63  N.  H.  17,  56  Am.  Rep.  481;  Peo- 
ple v.  Pratt,  129  N.  Y.  68,  reversing  14  N.  Y. 
Supp.  804:  Humphrey  v.  Front  St.  M.  E. 
Church,  109  N.  Car.  132;  Kincaid's  Appeal, 
66  Pa.  St.  411,  15  Am.  Rep.  377;  Charleston  v. 
Wentworth  St.  Baptist  Church,  4  Strobh.  L. 
(S.  Car.)  306;  Austin  v.  Austin  City  Cemetery 
Assoc.,  87  Tex.  330,  47  Am.  St.  Rep.  114. 

In  Page  v.  Symonds,  63  N.  H.  17,  56  Am. 
Rep.  481,  it  is  held  that  the  right  to  establish 
and  discontinue  public  cemeteries  and  regulate 
their  use  is  a  public  right,  within  the  control 
of  the  legislature,  which  it  may  exercise  di- 
rectly, or  intrust  to  local  municipal  action 
under  such  restrictions  as  are  necessary  for 
the  protection  of  public  and  private  rights. 

General  Power  Conferred  upon  Municipality.  — 
W  lere,  after  certain  specific  powers  were  con- 
ferred on  a  municipal  council,  the  general 
power  to  make  all  ordinances  and  regulations 
that  should  appear  requisite  and  necessary  for 
the  welfare,  etc.,  of  the  city,  was  granted,  it 
was  held  that  the  council  had  exclusively  the 
authority  to  determine  when  the  occasion  might 
exist  for  its  exercise  and  that  it  might  prevent 
the  establishment  of  any  new  burial  grounds 
within  the  municipal  limits.  Charleston  v. 
Wentworth  St.  Baptist  Church,  4  Strobh.  L. 
(S.  Car.)  306. 

Void  Ordinance.  —  A  statute  authorized  the 
selectmen  of  a  town  to  appoint  and  locate 


places  of  burial  and  to  make  general  regula- 
tions concerning  the  same,  and  under  this 
statute  the  selectmen  passed  an  ordinance 
that  no  person  should,  without  deed  in  writ- 
ing, signed  by  a  majority  of  the  selectmen, 
bring  into  the  town  any  dead  body,  or  convey 
through  any  of  the  streets  any  dead  body  so 
brought  into  the  town,  or  bury  any  dead  body 
so  brought  into  the  town;  and  it  was  held  that 
as  the  first  part  of  this  section  of  the  by-law 
was  void  as  being  unauthorized  by  the  statute, 
the  whole  section  was  necessarily  void.  Aus- 
tin v.  Murray,  16  Pick.  (Mass.)  121. 

No  Extra-territorial  Jurisdiction. — Where  city 
authorities  have  power  to  prohibit  the  estab- 
lishment of  cemeteiies  within  the  municipality 
this  authority  gives  them  no  extra-territorial 
jurisdiction,  and  they  have  no  control  what- 
ever over  cemeteries  established  outside  the 
city  limits.  Begein  v.  Anderson,  28  Ind.  79. 
See  also  Bogert  v.  Indianapolis,  13  Ind.  134. 

Long  User  Will  Not  Prevent  the  exercise  of 
police  power.  Where  the  right  of  sepulture 
had  existed  for  over  one  hundred  years,  under 
grants  of  or  titles  to  cemetery  lands,  it  was 
held  that  this  length  of  time  was  not  conclu- 
sive against  the  exercise  of  the  police  power 
by  the  legislature  or  proper  municipal  author- 
ity prohibiting  future  interments.  Coates  v. 
New  York,  7  Cow.  (N.  Y.)  585. 

May  Govern  Construction  of  Grave.  —  A  muni- 
cipality in  the  exercise  of  its  police  powers 
may  by  ordinance  establish  such  regulations 
concerning  the  manner  of  constructing  a 
grave,  its  depth,  and  the  interment,  as  are  rea- 
sonable in  their  character  and  necessary  for 
the  protection  of  the  public  health  and  wel- 
fare.   Ritchey  v.  Canton,  46  111.  App.  185. 

Burial  Permits.  —  Under  a  general  power 
granted  to  a  municipal  corporation  to  make 
police  regulations,  or  to  pass  by-laws  respect- 
ing the  health,  it  may  make  a  lawful  ordi- 
nance that  no  burial  shall  be  lawful  until  a 
permit  therefor  shall  have  been  first  obtained 
from  the  city  clerk,  and  impose  a  fine  for  a 
violation  thereof.  Graves  Bloomington,  17 
111.  App.  476. 

2.  Crowell  v.  Londonderry,  63  N.  II.  42. 

3.  Wright  v.  Wallasey  Local  Board,  18  Q. 
B.  Div.  783. 

4.  Disinterment  and  Removal.  —  Went  v. 
Methodist  Protestant  Church,  80  Hun  (N.  Y.) 
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May  Delegate  the  Power.  —  The  legislature  may  delegate  such  power  to  a 
municipality. 1 

VI.  Trespassers  —  Damages  —  1.  In  General.  —  Damages,  when  ascertain- 
able, may  be  recovered  at  the  suit  of  one  entitled  to  maintain  the  action,  from 
a  person  who  wrongfully  trespasses  upon,  desecrates,  or  invades  the  burial  lot 
of  another.* 

injunction  to  Restrain.  —  Where  the  invasion  is  not  merely  a  trespass,  for  which 
there  is  an  adequate  remedy,  equity  will  afford  injunctive  relief.3 

injury  to  Feelings.  —  In  an  action  for  the  unlawful  removal  of  the  body  of  the 
plaintiff's  child,  injury  to  the  feelings  was  held  to  be  a  proper  element  to  enter 
into  the  calculation  of  the  damages.'* 

Exemplary  Damages.  —  The  general  rule  that  where  the  injury  has  been  wanton 
and  malicious,  or  the  result  of  gross  negligence  or  reckless  disregard  of  the 
rights  of  others,  equivalent  to  an  intentional  violation  of  them,  exemplary 
damages  may  be  awarded,  is  applicable  in  suits  for  damages  for  the  disinter- 
ment of  dead  bodies.5 


267;  Coates  v.  New  York,  7  Cow.  (N.  Y.)  585; 
Richards  v.  Northwest  Protestant  Dutch 
Church,  32  Barb.  (N.  Y.)42;  Kincaid's  Ap- 
peal, 66  Pa.  St.  411,  5  Am.  Rep.  377;  Craig  v. 
First  Presb.  Church,  88  Pa.  St.  42,  32  Am.  Rep. 
417;  Charleston  v.  Wentworth  St.  Baptist 
Church,  4  Strobh.  L.  (S.  Car.)  306.  See  also 
Woodlawn  Cemetery  v.  Everett,  118  Mass.  354; 
Sohier  v.  Trinity  Church,  109  Mass.  1;  Brick 
Presb.  Church  v.  New  York,  5  Cow.  (N.  Y.)  538; 
Windt  v.  German  Reformed  Church,  4  Sandf. 
Ch.  (N.  Y.)  471.  See  note  to  Rayner  v. 
Nugent,  60  Md.  515,  r  Am.  &  Eng.  Corp.  Cas. 
270. 

1.  Craig  v.  First  Presb.  Church,  88  Pa.  St. 
42,  32  Am.  Rep.  417. 

2.  Trespass — Damages. — Bessemer  Land,  etc., 
Co.  v.  Jenkins,  (Ala.  1895)  18  So.  Rep.  565,  cit- 
ing 3  Am.  and  Eng.  Encvc.  of  Law  (1st  ed.)  54; 
First  Evangelical  Church  v.  Walsh,  57  111.  363, 
11  Am.  Rep.  21;  Meagher  v.  Driscoll,  99  Mass. 
281,  96  Am.  Dec.  754;  Partridge  v.  First  Inde- 
pendent Church,  39  Md.  637.  See  the  title 
Trespass. 

Unauthorized  Burial  —  Damages. —  An  action 
of  trespass  can  be  maintained  for  breaking 
and  entering  a  burial  lot,  digging  a  grave  in  the 
lot,  and  burying  a  body  therein  without  the 
owner's  consent;  and  where  the  defendant  is 
actuated  by  malice  in  committing  the  trespass, 
the  plaintiff  will  be  entitled  to  punitive  dam- 
ages. Smith  v.  Thompson,  55  Md.  5,  39  Am. 
Rep.  409. 

Preventing  Flow  of  Surface  Water.  —  The  erec- 
tion of  a  structure  on  one's  land  which  pre- 
vents the  flow  of  surface  water,  that  gathers 
upon  an  adjoining  cemetery,  is  not  a  desecra- 
tion of  a  burial  ground  under  a  statute  (Mass. 
Gen.  Stat.,  c.  28,  §  12;  c.  165,  §  139)  for  the 
protection  of  places  of  burial  from  injury  or 
desecration.    Bates  v.  Smith,  100  Mass.  181. 

3.  First  Evangelical  Church  v.  Walsh,  57  111. 
363,  11  Am.  Rep.  21;  Burke  v.  Wall,  29  La. 
Ann.  38,  29  Am.  Rep.  316. 

In  First  Evangelical  Church  v.  Walsh,  57 
111.  366,  11  Am.  Rep.  21,  the  court,  by  Mc- 
Allister, J.,  said:  "  It  is  upon  the  principle 
that  burying  places,  laid  out  and  consecrated 
to  such  use,  become  public  immunities,  or 
common  privileges;  and  if  the  right  asserted 
would,  when  carried  into  effect,  disturb  the 


enjoyment  of  those  immunities  or  privileges, 
and  the  right  itself  be  ill-founded,  then,  as 
such  disturbance  would  be  more  than  a  private 
trespass,  chancery  has  jurisdiction  to  restrain 
its  commission." 

The  threatened  injury  or  invasion  must  be 
something  more  than  that  resulting  from  mere 
sentiment  or  temper.  Perkins  v.  Lawrence, 
138  Mass.  361. 

Inconsistent  Use  Restrained.  —  Where  there 
had  been  an  ancient  dedication  of  land,  mainly 
for  a  burial  ground  and  subsequently  for  a 
schoolhouse,  and  the  city  authorities  under- 
took to  remove  the  dead  bodies  in  order  to 
adapt  the  entire  lot  for  school  purposes,  this, 
it  was  held,  could  be  restrained  at  the  suit  of 
a  citizen  whose  father  was  there  buried. 
Jeffreys  v.  Pittsburgh,  13  Pittsb.  Leg.  J.  21, 
26  Alb.  L.  J.  203.  See  also  Pott  v.  School 
Directors,  42  Pa.  St.  132. 

Trustees  May  Bring  Ejectment.  —  Where  trus- 
tees hold  the  legal  title  to  a  cemetery,  for 
burial  purposes  alone,  they  may  bring  an 
action  of  ejectment  against  a  municipal  corpo- 
ration that  assumes  and  exercises  an  exclusive 
control  adverse  to  them.  Board  of  Health  v. 
East  Saginaw,  45  Mich.  257. 

4.  Bessemer  Land,  etc.,  Co.  v.  Jenkins,  (Ala. 
1895)  18  So.  Rep.  565.  In  this  case  a  verdict 
for  seventeen  hundred  dollars  for  damages  for 
the  removal  of  the  body  of  a  child  from  a 
cemetery  that  had  been  discontinued,  to  an- 
other that  had  been  provided  in  place  thereof, 
without  notice  to  the  parents  to  remove  it,  was 
adjudged  excessive. 

5.  Exemplary  Damages  —  Removal  of  Remains. 
—  Thirkfield  v.  Mountain  View  Cemetery 
Assoc.,  12  Utah  76;  Meagher  v.  Driscoll,  99 
Mass.  281,  96  Am.  Dec.  759.  In  the  former  case 
suit  was  brought  against  a  cemetery  associa- 
tion for  the  disinterment  of  the  remains  of 
the  plaintiff's  child  from  one  of  its  lots,  and 
the  facts  were  these:  The  association  sold  the 
lot  to  the  plaintiff  and  executed  to  him  a  deed 
therefor.  It  had,  however,  before  this,  sold 
the  same  lot  to  another  party,  but  had  not  exe- 
cuted a  deed  to  him.  The  first  purchaser,  upon 
discovering  the  fact  of  the  interment  shortly 
after  it  had  been  made,  asked  the  association 
to  remove  the  body,  which  it  promised  to  do. 
More  than  a  year  afterwards,  the  association 
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2.  Injury  to  or  Removal  of  Monuments.  —  The  heirs  of  a  decedent  at  whose 
grave  a  monument  has  been  erected,  or  the  person  who  rightfully  erected  it, 
may  recover  damages  from  one  who  wrongfully  injures  or  removes  it.1 

Eight  to  Restrain  Threatened  Injury. — An  injunction  will  be  granted  to  restrain 
one  who,  without  right,  threatens  to  injure  or  remove  a  monument  or  tomb.2 

Criminal  Offenses  —  Statutes.  —  In  some  of  the  states  there  are  statutes  making 
it  a  criminal  offense  to  wilfully  or  maliciously  deface  or  remove  monuments, 
tombstones,  or  the  fences  around  a  cemetery,  or  the  trees  or  shrubs  planted 
therein.3 

VII.  MORTGAGES  AND  LIENS.  —  Under  the  New  York  Statute  it  is  held  that  where 
a  person  has  taken  a  conveyance  of  a  burial  lot  and  made  interments  therein 
of  the  dead  of  his  family,  the  equity  and  spirit  of  the  statute  prohibit  the 
execution  of  a  mortgage  thereon  to  secure  the  payment  of  a  debt  or  the  return 
of  money  borrowed.4 


removed  the  body  to  an  adjoining  lot,  but  did 
not  notify  the  plaintiff  that  the  removal  was 
necessary.  It  was  held  that  a  verdict  for  one 
thousand  one  hundred  and  fifty  dollars  would 
not,  under  the  circumstances,  be  set  aside  as 
excessive. 

1.  Spooner  v.  Brewster,  3  Bing.  136,  11  E.  C. 
L.  69;  Mitchell  v.  Thorne,  134  N.  Y.  536, 
30  Am.  St.  Rep.  699,  affirming  57  Hun  (N.  Y.) 
405. 

Title  of  Monument  in  Heir.  — "  The  heir  has 
a  property  in  the  monuments  and  escutcheons 
of  his  ancestors,  yet  he  has  none  in  their  bodies 
or  ashes."  Fox  v.  Gordon,  40  Leg.  Int.  (Pa.) 
374,  16  Phila.  (Pa.)  185;  Meagher  v.  Driscoll, 
99  Mass.  284,  96  Am.  Dec.  759.  See  the  title 
Dead  Body. 

Husband  Removing  Monument.  —  A  husband 
who  has  buried  his  wife  in  a  public  burial 
ground,  is  not  liable  as  a  trespasser  for  remov- 
ing a  monument  placed  at  her  grave  by  her 
mother,  without  injuring  the  stone,  and  for 
the  purpose  of  substituting  another.  Durell 
v.  Hayward,  9  Gray  (Mass.)  248,  69  Am.  Dec. 
284. 

Common-law  Rule.  —  "  It  seems  that,  by  the 
rules  of  the  common  law,  those  who  have 
erected  gravestones  may  maintain  an  action 
for  any  injury  done  to  them  during  their  time. 
But  after  their  decease,  the  action,  in  such  a 
case,  belongs  to  the  heirs  of  him  to  whose 
honor  and  memory  the  stones  were  erected." 
Richardson,  C.  J.,  in  Sabin  v.  Harkness,  4  N. 
H.  415,  17  Am.  Dec.  437.  See  also  Frances  v. 
Ley,  Cro.  Jac.  366;  Corven's  Case,  12  Coke 
105;  Spooner  v.  Brewster,  3  Bing.  136,  n  E. 
C.  L.  69,  2  C.  &  P.  34,  12  E.  C.  L.  15;  Pym  v. 
Gorwyn,  Moore  878. 

Restoration  to  Former  State.  —  Where  a  party 
has  interfered  illegally  with  the  soil  of  a 
churchyard,  or  with  the  erections  upon  it,  it  is 
proper  to  incorporate  in  a  judgment  against 
him  that  he  shall  restore  to  its  former  state 
what  he  has  so  interfered  with.  Harper  v. 
Forbes,  5  Jur.  N.  S.  275. 

2.  Injunction  to  Restrain  Removal  of  Monu- 
ment.—  Moreland  v.  Richardson,  22  Beav. 
596;  Boyce  v.  Kalbaugh,  47  Md.  335,  28  Am. 
Rep.  464;  Mitchell  v.  Thorne,  134  N.  Y.  536, 
30  Am.  St.  Rep.  699,  affirming  57  Hun  (N.  Y.) 
405- 

In  Mitchell  v.  Thorne,  134  N.  Y.  536,  30 
Am.  St.  Rep.  699.  affirming  57  Hun  (N.  Y.) 
405,  it  is  held  that  the  right  to  erect  monu- 
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ments  and  memorial  tablets  on  a  cemetery 
lot  carries  with  it  the  right  to  protect  them 
from  spoliation. 

In  Beany  v.  Kurtz,  2  Pet.  (U.  S.)  584,  an 
application  was  made  to  obtain  an  injunction 
to  prevent  the  removal  of  tombs  and  graves. 
Story,  J.,  said:  "  It  is  a  case  where  no  action 
at  law  would  afford  an  adequate  and  complete 
remedy.  *  *  *  The  remedy  must  be 
sought,  if  at  all,  in  the  protecting  power  of  a 
court  of  chancery,  operating  by  its  injunction 
to  preserve  the  repose  of  the  ashes  of  the 
dead,  and  the  religious  sensibilities  of  the 
living." 

But  where  the  defendant  was  in  possession 
as  owner  of  a  private  burial  lot,  and  in  good 
faith  disinterred  bodies  there  buried,  and  re- 
moved them,  with  the  monuments,  to  a  city 
cemetery,  with  care  and  decency,  and  there 
re-interred  them  in  a  proper  manner,  placing 
over  the  graves  the  monuments  so  removed, 
it  was  held  that  he  was  not  liable  as  a  tres- 
passer.   Bonham  v.  Loeb,  107  Ala.  604. 

Title  to  Freehold  Immaterial.  —  An  action  for 
damages  for  the  removal  of  a  monument  may 
be  maintained  by,  or  an  injunction  granted 
at,  the  suit  of  one  who  has  no  title  to  the  free- 
hold on  which  the  monument  is  situate. 
Mitchell  v.  Thorne,  134  N.  Y.  536,  30  Am.  St. 
Rep.  699,  affirming  57  Hun  (N.  Y.)  405. 

3.  Criminal  Offense  —  Statutes.  —  The  Indiana 
statute  declares  that  whoever  wilfully,  mali- 
ciously, or  mischievously  disfigures,  defaces, 
or  removes  any  tombstone,  monument,  grave- 
stone, or  other  structure,  erected  to  perpetuate 
the  memory  of  any  deceased  person,  or  any 
fence,  railing,  or  other  work  in  or  around  any 
public  or  private  cemetery  or  burial  place,  or 
any  shrub  or  tree  planted  therein,  shall  be 
punishable  by  a  certain  fine  or  imprisonment. 
See  Lay  v.  State,  12  Ind.  App.  362.  In  this 
case  it  was  held  that  it  was  not  necessary  for 
the  indictment  to  allege  or  the  evidence  to 
show  that  the  cemetery  from  which  the  gates 
were  removed  had  been  set  apart  in  some  mode 
provided  by  law,  either  to  public  or  to  private 
use.  Distinguishing  Winters  v.  State,  9  Ind. 
172. 

4.  Mortgage  of  Cemetery  Lots  —  New  York 
Statute.  —  Thompson  v.  Hickey,  59  How.  Pr. 
(N.  Y.  Supreme  Ct.)  434.  In  this  case  the 
court  also  said:  "  That  it  is  an  offense 
against  good  morals  to  mortgage  a  small, 
isolated  plot  of  ground  in  a  cemetery  dedicated 
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But  in  one  instance,  where  no  interments  had  taken  place,  it  was  held  that 
the  statute  did  not  preclude  the  mortgaging  of  such  lots  nor  prevent  a  strict 
foreclosure  of  the  mortgage.1 

Under  the  Minnesota  statute,  where  lands  are  acquired  by  a  cemetery  corporation 
and  plotted  in  accordance  with  the  statute  for  cemetery  purposes,  and  to 
some  extent  actually  used  for  burial,  the  corporation  is  without  power,  for 
reasons  in  which  the  public  is  concerned,  to  convey  any  of  such  lands  except 
for  the  exclusive  purpose  of  burials,  or  to  mortgage  the  same  ;  and  its  mortgage 
thereof  is  wholly  void,  and  the  doctrine  of  estoppel  is  not  applicable  to  pre- 
clude the  corporation  from  asserting  its  invalidity.2 

Lien  —  Unconstitutional  Statute.  —  A  law  of  New  York,  giving  a  lien  for  the 
unpaid  purchase  price  of  a  monument,  was  held  to  be  unconstitutional  in  that 
it  authorized  the  taking  of  property  without  due  process  of  law.3 

VIII.  Abandonment  of  Cemetery  Lands  —  1.  What  Constitutes  —  identity 
Lost.  —  Where  a  cemetery  has  been  so  neglected  as  to  entirely  lose  its  identity 
as  such,  and  is  no  longer  known,  recognized,  and  respected  by  the  public  as  a 
cemetery,  it  may  be  said  to  be  abandoned.4 

Inconsistent  Use.  —  Abandonment  may  result  from  inconsistent  use,  as  where 
the  public  and  those  interested  in  a  cemetery  have  permanently  appropriated 
it  to  a  use  or  uses  entirely  inconsistent  with  its  purpose  as  a  cemetery,  so  that 
it  has  become  impossible  to  use  it  longer  for  cemetery  purposes.5 

So  Long  as  a  Cemetery  is  Kept  and  Preserved  as  a  resting-place  for  the  dead,  with 
anything  to  indicate  the  existence  of  graves,  or  so  long  as  it  is  known  or 
recognized  by  the  public  as  a  cemetery,  it  is  not  abandoned.6 

Power  of  Village  Council  —  Condition  Subsequent.  —  It  has  been  held  that  when  land 
has  been  conveyed  to  a  village  as  a  public  cemetery,  it  is  not  competent  for 
the  authorities,  in  their  character  of  trustees,  to  abandon  the  use  and  thereby 
defeat  the  beneficial  interest  of  the  public  therein.7    And  also,  notwithstand- 


exclusively,  under  the  sanctions  of  the  law,  as 
a  sanctuary  for  the  dead  of  one's  family,  and 
already  consecrated  by  the  ashes  of  one's 
kindred,  I  am  sure  cannot  be  well  questioned. 
Such  a  transaction  is  clearly  a  breach  of  the 
policy  of  the  statute,  is  contrary  to  its  equity, 
and  is  within  the  evils  it  was  designed  to  cure, 
and  our  moral  nature  protests  against  it." 

Wife  Restraining  Conveyance  by  Husband.  — 
In  Schroder  v.  Wanzor,  36  Hun  (N.  Y.)  423,  a 
cemetery  lot  was  purchased  by  the  plaintiff's 
husband  for  the  use  of  the  plaintiff,  her  hus- 
band, and  their  family,  and  it  had  been  greatly 
improved  not  only  at  his  but  at  her  expense, 
and  their  family  dead  had  been  interred 
therein.  Subsequently  the  husband,  for  a 
valuable  consideration,  sold  and  conveyed  the 
lot  to  a  stranger.  It  was  held  that  the  wife 
could  maintain  an  action  to  prevent  her  hus- 
band from  making  such  a  disposition  of  the 
lot  as  was  designed  to  be  made  in  favor  of  the 
other  defendant  and  which  was  to  be  followed 
by  the  removal  of  the  bodies  from  the  ground, 
and  she  was  entitled  to  a  judgment  specifically 
devoting  the  lot  to  the  objects  for  which  it  had 
been  purchased  and  improved. 

England  —  Mortgagee  Bound  by  Rights  Granted 
by  Mortgagor. —  In  Moreland  v.  Richardson, 
24  Beav.  33,  a  chapel  and  burying  ground  ad- 
joining were  mortgaged.  The  mortgagors  re- 
mained in  possession,  and  two  years  later 
graves  were  sold  in  perpetuity  to  different  per- 
sons, without  the  concurrence  of  the  mort- 
gagees. The  burial  ground  was  closed  by  an 
order  of  the  Queen  in  Council,  and  the  mort- 
gagees thereupon  began  to  level  the  ground 


and  to  deface  and  destroy  the  tombstones,  etc. 
It  was  held  that  the  mortgagees  were  bound 
by  the  rights  granted,  and  the  court  restrained 
them  from  doing  any  act  which  would  prevent 
future  interment  in  the  family  graves,  and 
from  removing  or  injuring  the  graves  or  the 
tombstones,  and  ordered  the  mortgagees  to 
replace  those  which  had  been  removed. 

1.  Lantz  v.  Buckingham,  n  Abb.  Pr.  N.  S. 
(N.  Y.  Supreme  Ct.)  64,  4  Lans.  (N.  Y.)  484. 

2.  Minnesota  Statute.  —  Wolford  v.  Crystal 
Lake  Cemetery  Assoc.,  54  Minn.  440.  See 
also  the  title  Ultra  Vires. 

3.  Liens  —  New  York.  —  New  York  Laws 
1888,  c.  543;  Brooks  v.  Tayntor,  17  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  534.  In  this  case 
it  was  held  that  service  on  the  lot-owner  by 
the  lienor  of  a  copy  of  the  notice  of  lien,  with- 
out notice  that  it  had  been  filed  with  the  super- 
intendent of  the  cemetery,  was  not  a  compli- 
ance with  the  statute,  and  the  notice  of  the 
filing  of  the  lien  which  this  act  requires  the 
superintendent  to  serve  on  the  lot  owner 
should  be  in  writing  and  signed  by  the  super- 
intendent, and  by  him  served  personally  on  the 
lot  owner. 

4.  Campbell  v.  Kansas  City,  102  Mo.  349. 
See  also  Hunter  v.  Sandy  Hill,  6  Hill  (N.  Y.) 
412.  '...•*'', 

5.  Campbell  v.  Kansas  City,  102  Mo.  349. 

6.  Campbell  v.  Kansas  City,  102  Mo.  349. 

7.  Mahoning  County  v.  Young,  59  Fed.  Rep. 
96.  See  also  Rousseau  v.  Troy,  49  How.  Pr. 
(N.  Y.  Supreme  Ct.)  492. 

Iowa  —  Township    Trustees.  —  In    Iowa,  al- 
though township  trustees  have  purchased  land 
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ing  such  a  conveyance  is  subject  to  forfeiture  for  breach  of  condition  subse- 
quent as  to  such  use,  the  breach  is  excused  when  such  further  use  is  prevented 
by  act  of  law.1 

2.  Right  of  Reverter.  —  Where  land  has  been  dedicated  to  cemetery  pur- 
poses, and  there  has  been  a  lawful  and  effectual  abandonment  of  the  cemetery 
as  such,  the  land  will  revert  to  the  original  owner.2 

No  Right  when  Conveyance  Absolute.  —  But  where  lands  are  conveyed  absolutely, 
and  in  fee  simple,  there  will  be  no  resulting  claims,  although  abandoned  for 
cemetery  purposes.3 


for  a  cemetery,  they  still  have  a  discretion  as 
to  its  use,  and  cannot  be  compelled  by  man- 
damus to  devote  it  to  that  use  if  for  any  rea- 
son they  consider  it  unsuitable.  Christy  v. 
Whitmore,  67  Iowa  60. 

Under  §§  393  and  415  of  the  Iowa  Code,  it 
was  held  that  township  trustees  being  about 
to  sell  lands  purchased  for  cemetery  purposes, 
but  which  they  regarded  as  unfit  to  be  used 
for  such  purposes,  could  not  be  enjoined  from 
selling  on  the  ground  that  they  proposed  to 
sell  only  upon  condition  that  the  lands  should 
not  be  used  for  a  private  or  public  cemetery 
and  that  upon  an  attempt  to  so  use  them  they 
should  be  forfeited  back  to  the  trustees  and 
their  successors  in  office.  Bushnel  v.  Whit- 
lock,  77  Iowa  287. 

1.  Mahoning  County  v.  Young,  59  Fed. 
Rep.  96,  reversing  51  Fed.  Rep.  585. 

2.  Mahoning  County  v.  Young,  59  Fed.  Rep. 
97,  51  Fed.  Rep.  592;  Campbell  v.  Kansas 
City,  102  Mo.  326;  Newark  v.  Watson,  56  N. 
J.  L.  667;  Gumbert's  Appeal,  no  Pa.  St.  496. 

See  as  to  the  construction  of  particular  agree- 
ments, Bennett  v.  Culver,  27  Hun  (N.  Y.)  554; 
Bennet  v.  Washington  Cemetery,  24  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  459. 

In  Campbell  v.  Kansas  City,  102  Mo.  326, 
land  had  been  dedicated  for  a  cemetery,  and 
was  used  as  such.  Subsequently  the  city  coun- 
cil, by  ordinance,  vacated  the  land  for  grave- 
yard purposes,  and  ordered  the  removal  of  the 
bodies  there  buried.  The  city  then  laid  off 
the  land  as  a  park,  and  improved  it  as  such, 
and  ir.  all  this  the  public  acquiesced.  It  was 
held  that  the  land  reverted  to  the  original 
owner  on  the  lawful  abandonment  of  the 
cemetery  as  such  by  the  city. 

Trust  in  Force  —  No  Reverter.  —  Where  lands 
are  conveyed  in  trust  solely  for  cemetery  pur- 
poses, no  action  will  lie  by  the  heirs  of  the 
grantor  to  enforce  a  right  of  reverter  as  long 
as  the  trust  is  in  force.  Weisenberg  v.  Tru- 
man, 58  Cal.  63. 

Lands  in  Trust  —  Diversion  —  Reverter.  — 
Where  lands  are  conveyed  to  trustees  in  trust 
for  burial  purposes,  the  lands  must  be  held 
and  used  in  strict  conformity  with  the  terms 
of  the  deed  by  which  conveyed,  and  for  the 
uses  therein  specifically  declared ;  and  should 
they  be  diverted  from  those  uses,  the  terms  of 
the  deed  would  be  violated,  and  the  heirs  of 
the  grantor  would  immediately  become  re- 
invested with  the  title.  Reed  v.  Stouffer,  56 
Md.  236. 

Reconveyance.  —  Where  lands  were  conveyed 
by  a  municipal  corporation  to  trustees  for 
cemetery  purposes,  the  abolition  of  the  ceme- 
tery by  the  corporation  terminates  the  trust 
relation,  and  it  thereupon  becomes  the  duty 


of  the  trustees  to  reconvey  the  trust  property. 
Schlessinger  v.  Mallard,  70  Cal.  326. 
Abandonment  —  Statutes    Not    Retroactive.  — 

Under  Laws  of  California  of  1854,  the  title  to 
land  used  for  burial  purposes  remained  in  the 
owner  thereof,  subject  to  the  use,  and  on 
abandonment  of  the  ground  revested  in  the 
owner;  and  section  3105  of  the  Political  Code 
is  not  retroactive  so  as  to  vest  such  titles  in 
the  city  or  town  which  formerly  used  the 
land  as  a  cemetery.  Stockton  v.  Weber,  98 
Cal.  433. 

3.  Rawson  v.  School  Dist.  No.  5,  7  Allen 
(Mass.)  125,  83  Am.  Dec.  670;  Field  v.  Provi- 
dence, 17  R.  I.  803.  See  also  Portland  v.  Ter- 
williger,  16  Oregon  465. 

In  Campbell  Liverpool,  L.  R.  9  Eq.  579, 
land  belonging  to  a  municipal  corporation  was 
by  statute  set  apart  and  dedicated  to  the  use 
of  a  burial  ground,  and  by  the  sentence  of 
consecration  the  corporation  renounced  all 
right  to  the  land.  Afterwards  the  ground  was 
closed  against  burial,  by  an  order  in  council, 
and  later  the  corporation,  being  authorized  to 
take  a  part  of  the  ground  under  an  improve- 
ment act,  refused  to  pay  for  the  land  taken,  on 
the  ground  that  the  land  reverted  to  the  cor- 
poration on  the  closing  of  the  ground  against 
burial,  and  that  on  such  closing  the  use  came 
to  an  end.  It  was  held  that  the  land  had  been 
dedicated  forever  to  the  use  of  a  burial 
ground;  that  there  was  no  reverter  to  the  cor- 
poration, and  that  the  court  would,  if  neces- 
sary, presume  the  conveyance  of  the  legal 
estate. 

Perpetual  Use.  —  In  Stockton  v.  Newark,  42 
N.  J.  Eq.  531,  the  title  to  certain  lands  was 
vested  in  the  defendant  in  trust  for,  and  sub- 
ject to,  the  use  as  a  burial  ground  forever,  and 
it  was  held  that  such  use  was  perpetual,  and 
that  the  city  authorities  could  not,  under 
statutory  authority,  destroy  it  and  devote  the 
land  to  other  purposes,  for  the  original  use 
was  not  subject  to  legislative  revocation,  and 
therefore  the  statute  authorizing  such  destruc- 
tion of  the  use  was  constitutional. 

Conditions  Subsequent.  — A  grant  of  land  which 
has  been  used  as  a  burying  place,  to  the 
town,  "  for  a  burying  place  forever,"  in  con- 
sideration of  love  and  affection,  "  and  divers 
other  valuable  considerations,"  is  not  a  grant 
by  a  condition  subsequent.  Rawson  v.  School 
Dist.  No.  5,  7  Allen  (Mass.)  125,  83  Am.  Dec. 
670.  See  also  Sohier  v.  Trinity  Church,  109 
Mass.  19. 

In  Scovill  v.  McMahon,  62  Conn.  385,  36 
Am.  St.  Rep.  350,  a  deed  provided  that  the 
lands  conveyed  "  are  to  be  used  and  occupied 
for  the  purpose  of  a  burying  ground,  and  no 
other  purpose ;  and  that  the  grantee  *  *  * 
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CENSORIOUSNESS.  —  Ccnsoriousness  is  defined  to  be  a  disposition  to  blame 
and  condemn  ;  the  habit  of  censuring  or  reproaching.1 

CENSUS.  (As  to  the  enumeration  directed  in  a  number  of  states,  of  school 
children,  see  the  title  Schools.)  —  A  census  is  an  actual  enumeration  of  the 
persons  inhabiting  a  state  or  country,  with  other  statistical  information  show- 
ing tlie  numbers  and  conditions  of  the  people.  It  is  provided  by  the  Consti- 
tution of  the  United  States  that  a  census  of  the  United  States  shall  be  taken 
every  ten  years,  which  shall  be  the  basis  for  the  apportionment  of  representa- 
tives and  direct  taxes.8 

Courts  take  judicial  notice  of  census  returns.3 

CERTAIN  — CERTAINTY.  —  "  Certain  "  means  free  from  doubt.4 


shall  at  all  times  maintain,  build,  and  keep  a 
good  and  sufficient  fence  around  said  prem- 
ises." No  fence  was  ever  built,  and  no 
demand  made  for  any  by  the  grantor  or  his 
heirs,  and  they  for  forty-five  years  suffered 
interments  to  be  made  without  objection.  It 
was  held  that  if  the  provision  as  to  the  fence 
was  to  be  construed  as  a  condition  subsequent, 
the  grantor  and  his  heirs  might  be  justly  held 
to  have  waived  their  right,  or  to  have  lost  it 
by  their  own  laches. 

1.  Webster's  Diet.,  followed  in  Cooper  v. 
Greeley,  I  Den.  (N.  Y.)  360.  This  was  a  libel 
case.    See  also  the  title  Libel  and  Slander. 

2.  Const.  U.  S.,  art.  1,  §  2,  clause  3.  See 
also  the  titles  Constitutional  Law;  United 
States;  Taxation. 

3.  Judicial  Notice.  (See  also  the  title  Judi- 
cial Notice.) — Hawkins  v.  Thomas,  3  Ind. 
App.  409.  In  this  case  the  court  took  judicial 
notice  of  the  population  of  a  town  as  it  ap- 
peared in  the  census.  So,  in  State  v.  County 
Ct.,  128  Mo.  427,  the  court  took  judicial  notice 
of  the  last  official  census  to  determine  the  pop- 
ulation of  a  county.  To  the  same  effect,  see 
People  v.  Williams,  64  Cal.  87,  in  which  case 
it  was  also  held  that  a  copy  of  the  census 
returns,  certified  by  the  superintendent,  was 
admissible  to  show  the  census  results. 

Marshal  Receiving  Fee  from  Assistant.  —  The 
act  of  March  3,  1839,  made  it  an  offense  for 
any  marshal  to  demand  or  receive  from  any 
assistant  in  taking  the  census,  any  fee  or  re- 
ward for  the  appointment  of  such  assistant. 
It  was  held  that  it  was  an  offense  under  the 
act  for  the  marshal  to  sell  the  treasury  notes 
transmitted  to  him,  and  pay  his  assistants  in 
depreciated  currency.  U.  S.  v.  Patterson,  3 
McLean  (U.  S.)  53. 

Compensation.  —  As  to  the  compensation  of  a 
special  agent  of  the  census  office,  see  Ebert  v. 
U.  S.,  29  Ct.  of  CI.  183;  Barre  v.  U.  S.,  27  Ct. 
of  CI.  357. 

Conspiracy.  —  In  U.  S.  v.  Stevens,  44  Fed. 
Rep.  132,  it  was  held  that  persons  who  con- 
spired with  a  census  taker  to  insert  false  and 
fictitious  names  in  the  schedules,  might  be  pun- 
ished under  U.  S.  Rev.  Stat.,  §  5440,  which  pro- 
vides that  if  two  or  more  persons  conspire  to 
commit  an  offense  against  the  United  States, 
and  one  or  more  does  anything  to  effect  that 
purpose,  all  shall  be  guilty,  though  the  others 
are  themselves  incapable  of  committing  the 
offense.  And  it  was  further  held  that  the  in- 
dictment need  not  state  all  of  the  names 
alleged  to  have  been  wrongfully  inserted. 

Injunction  —  Mandamus.  —  In  Martin  v.  Ing- 


ham, 38  Kan.  641,  a  petition  for  an  injunction 
alleged  fraud  in  taking  a  census,  in  proceed- 
ings instituted  for  the  organization  of  a  new 
county,  but  did  not  allege  that  the  fraud  was 
brought  to  the  attention  of  the  governor.  It 
was  held  that  an  injunction  was  not  author- 
ized. And  in  a  case  between  the  same  par- 
ties, where  a  writ  of  mandamus  alleged  that 
the  governor  refused  to  act  upon  the  return  of 
the  census  taker,  but  did  not  allege  that  the 
purpose  of  the  delay  was  not  to  institute  an 
investigation  as  to  fraud  in  the  census,  it  was 
held  that  a  writ  of  mandamus  would  not  be 
granted. 

Refusal  to  Answer  Questions.  —  In  U.  S.  v. 

Mitchell,  58  Fed.  Rep.  993,  it  was  held,  where 
a  statute  did  not  require  the  officers  of  a  cor- 
poration to  answer  certain  questions  of  a  cen- 
sus agent,  nor  were  they  required  to  answer 
them  by  any  other  statute,  that  a  provision 
fixing  a  penalty  for  the  failure  to  answer  such 
questions  was  ineffective. 

4.  St.  Louis,  etc.,  R.  Co.  v.  Burns,  71  Tex. 
481. 

Twelve  Months  Certain.  —  An  agreement 
"  for  twelvemonths  certain,"  after  which  time 
either  party  should  be  at  liberty  to  terminate 
the  agreement  by  giving  the  other  a  three 
months'  notice,  was  construed  to  mean  an 
agreement  for  twelve  months  certain  to  ex- 
pire without  notice  at  all  at  the  end  of  twelve 
months,  and  then  to  continue,  if  the  parties  so 
please,  until  terminated  by  a  three  months' 
notice.  Langton  v.  Carleton,  L.  R.  9  Exch. 
57;  Thompson  v.  Maberly,  2  Campb.  573; 
Brown  v.  Symons,  8  C.  B.  N.  S.  208,  98  E.  C. 
L.  208.  See  also  the  titles  Contracts;  Land- 
lord and  Tenant;  Leases. 

In  Lease.  — A  lease  for  ninety-nine  years,  if 
A,  B,  or  C,  or  any  or  either  of  them,  shall  so 
long  live,  is  not  a  holding  for  any  term  or 
number  of  years  certain.  Doe  v.  Roe,  7  B.  & 
C.  2,  14  E.  C.  L.  3. 

Certain  Notes.  —  The  contention  being  that 
the  language:  "  Received  of  G.  W.  T.  &  Co. 
a  note  *  *  *  as  collateral  security  for  cer- 
tain notes  we  hold  of  theirs,"  was  ambiguous 
as  not  specifying  whether  all  the  notes  or  some 
were  meant,  it  was  held  that  the  word  certain 
showed  that  the  notes  in  the  hands  of  the  sign- 
ers of  said  writing  were  those  meant,  and  all 
of  them.    Bell  j'/Martin,  18  N.  J.  L.  167. 

Certain  Rent.  —  Payment  of  taxes  and  daub- 
ing and  chinking  a  certain  house  is  a  certain- 
rent  within  the  Pennsylvania  act  of  March  21, 
1872.    Shaffer  v.  Sutton,  5  Binn.  (Pa.)  228. 

In  Davis  v.  Davis,  115  Pa.  St.  261,  it  was 
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Pleading. —  In  pleading  at  common  law  three  degrees  of  certainty  were 
recognized.  First,  certainty  to  a  common  intent  ;  this  is  attained  by  a  form 
of  statement  in  which  words  are  used  in  their  ordinary  meaning,  though  by 
argument  or  inference  they  may  be  made  to  bear  a  different  one.  This  was 
required  in  ordinary  instruments  and  defenses.  Second,  certainty  to  a  certain 
intent  in  general,  which  is  attained  when  the  meaning  may  be  ascertained  upon 
a  fair  and  reasonable  construction,  without  recurring  to  possible  facts  which 
do  not  appear.  This  was  required  in  indictments  and  declarations.  Third, 
certainty  to  a  certain  intent  in  particular;  this  is  attained  by  that  technical 
accuracy  of  statement  which  precludes  all  argument,  inference,  and  presump- 
tion against  the  party  pleading.  This  degree  is  required  in  estoppels  and  in 
pleas  not  favored  in  law.1 

"  Moral  certainty "  has  been  held  equivalent  to  "  be,rond  a  reasonable 
doubt."2 


held  that  a  demise  "  at  the  yearly  rent  of  the 
interest  and  taxes  accruing  thereon,"  was  not 
a  certain  rent  as  required  by  the  Pennsylvania 
statute,  giving  a  magistrate  jurisdiction  in  a 
summary  proceeding  by  a  landlord  against  his 
tenant.  The  court  said:  "  The  inquiry  natur- 
ally arises,  What  interest,  and  how  is  it  to  be 
ascertained?  Is  it  interest  on  the  value  of  the 
demised  premises,  or  on  the  amount  paid 
therefor  by  the  landlord,  or  on  the  incum- 
brances that  were  then  or  might  thereafter  be 
charged  on  the  property;  or  is  it  interest  on 
debts  owing  by  the  landlord,  or  interest  on 
something  else?  While  the  contract  relation 
of  landlord  and  tenant  is  perhaps  set  forth 
with  sufficient  certainty,  the  quantum  of  rent 
reserved  is  conspicuously  indefinite  and  uncer- 
tain. As  to  that,  there  is  not  the  slightest  ap- 
proach to  precision  or  certainty;  nor  is  there 
anything  on  the  record  that  would  even  assist 
a  jury,  if  the  question  was  before  them,  in  en- 
deavoring to  ascertain  the  amount  of  rent  re- 
served. Such  certainty,  or  rather  uncertainty, 
as  this  was  never  contemplated  by  the  framers 
of  the  statute."  See  also  McGee  v.  Fessler, 
I  Pa.  St.  126. 

In  Ex  p.  Vorsey,  21  Ch.  Div.  442,  a  rent  was 
held  not  to  be  uncertain  because  the  amount 
might  fluctuate  according  to  the  happening  of 
certain  events.  See  also  the  titles  Distress; 
Landlord  and  Tenant. 

Certain  Circumstantial  Evidence.  —  See  Cir- 
cumstantial Evidence. 

1.  See  Moseley  v.  White,  1  Port.  (Ala.)  417; 
Darid  v.  David,  66  Ala.  148.  And  see  6  Encyc. 
of  Pl.  and  Pr.  248,  where  the  subject  is  fully 
treated. 

2.  Moral  Certainty.  —  Ross  v.  Montana  Union 
R.  Co.,  45  Fed.  Rep.  425.  See  also  Garfield  v. 
State,  74  Ind.  63;  and  see  the  title  Reasonable 
Doubt. 

"  The  phrase  '  moral  certainty  '  has  been  in- 
troduced into  our  jurisprudence  from  the  pub- 
licists and  metaphysicians,  and  signifies  only 
a  very  high  degree  of  probability.  It  was 
observed  by  Puffcndorf  that  '  when  wc  declare 
such  a  thing  to  be  morally  certain,  because  it 
has  been  confirmed  by  creditable  witnesses, 
this  moral  certitude  is  nothing  else  but  a  strong 
presumption  grounded  on  probable  reasons, 
and  which  very  seldom  fails  and  deceives  us.' 
Law  of  Nature  and  Nations  (Eng.  ed.  1749), 
book  1,  c.  2,  §  11."  Com.  v.  Costley,  118 
Mass.  1. 


In  Com.  v.  Webster,  5  Cush.  (Mass.)  295,  in 
which  the  jury  were  instructed  that  the  burden 
of  proof  was  on  the  prosecutor,  and  that  they 
must  be  satisfied  to  a  reasonable  and  moral 
certainty  that  the  defendant  had  committed 
the  murder  for  which  he  was  indicted,  Chief 
Justice  Shaw  concluded  this  part  of  his  charge 
as  follows:  "  If  upon  such  proof  there  is 
reasonable  doubt  remaining,  the  accused  is  en- 
titled to  the  benefit  of  it  by  an  acquittal.  For 
it  is  not  sufficient  to  establish  a  probability, 
though  a  strong  one,  arising  from  the  doctrine 
of  chances,  that  the  fact  charged  is  more  likely 
to  be  true  than  the  contrary;  but  the  evidence 
must  establish  the  truth  of  the  fact  to  a  reason- 
able and  moral  certainty;  a  certainty  that 
convinces  and  directs  the  understanding  and 
satisfies  the  reason  and  judgment  of  those  who 
are  bound  to  act  conscientiously  upon  it.  This 
we  take  to  be  proof  beyond  reasonable  doubt; 
because  if  the  law,  which  mostly  depends  upon 
considerations  of  a  moral  nature,  should  go 
further  than  this,  and  require  absolute  cer- 
tainty, it  would  exclude  circumstantial  evi- 
dence altogether."  See  also  Com.  v.  Good- 
win, 14  Gray  (Mass.)  55.  Baron  Parke,  in  a 
case  tried  before  him,  expressed  the  same 
thought  conversely,  thus:  "  Such  a  moral  cer- 
tainty as  convinces  the  minds  of  the  tri- 
bunal, as  reasonable  men,  beyond  all  possible 
doubt."  Reg.  v.  Sterne,  cited  in  Best  on  Ev., 
§  05;  3  Greenleaf  on  Ev.,  ^  29.  Ross  v.  Reed, 
1  Wheat.  (U.  S.)  482. 

In  Garfield  v.  State,  74  Ind.  63,  it  is  said: 
"  Since  the  promulgation  of  the  opinion  in 
Bradley  v.  State,  31  Ind.  492,  it  has  become  a 
common  practice  in  criminal  cases  for  the  de- 
fendants to  ask,  and  the  courts  to  give,  in- 
structions worded  like  those  under  considera- 
tion; but  it  may  well  be  doubted  whether  they 
are  entirely  intelligible  to  the  minds  of  average 
jurors,  and  whether  other  forms  of  expression 
could  not  be  found,  which  would  be  equally 
accurate  and  much  better  understood  by  the 
untrained  men  of  whom  the  juries  are  ordi- 
narily composed;  for  instance,  the  expres- 
sion quoted  from  Burrill,  that  moral  certainty 
'  is  a  state  of  impression  produced  by  facts,  in 
which  a  reasonable  mind  feels  a  sort  of  coer- 
cion or  necessity  to  act  in  accordance  with  it; 
the  conclusion  presented  beinpone  which  can- 
not, morally  speaking,  be  avoided  consistently 
with  adherence  to  truth.'  Bradley  v.  State,  31 
Ind.  492;  Burrill  Cir.  Ev.  199." 
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CERTIFICATE.  —  A  statement  in  w 
official  status,  concerning  some  matter 

1.  Rapalje  &  Lawrence  Law  Diet. 

Return  of  Constable.  —  The  return  of  a  con- 
stable of  the  service  of  a  summons  is  a  certifi- 
cate in  both  the  technical  and  the  liberal  sense 
of  the  term.  Miller  v.  Larmon,  38  How.  Pr. 
(Washington  County  Ct.)  417. 

Certificate  of  Appraisement.  —  An  affidavit 
made  and  signed  by  three  appraisers  appointed 
to  appraise  land  about  to  be  sold  by  an  admin- 
istrator, with  the  appraisement  immediately 
following  and  attacfied  thereto,  commencing, 
"  We  appraise  as  follows,"  etc.,  was  a  suffi- 
cient compliance,  although  the  signatures  were 
not  also  appended  to  the  appraisement,  with  a 
statute  requiring  the  delivery  of  a  certificate 
of  the  appraisement.  McVey  v.  McVey,  51 
Mo.  406. 

Collector's  Certificate.  — ■  Under  the  Missouri 
Revenue  Act  of  1857,  to  make  the  collector's 
certificate  of  sale  for  taxes  prima  facie  evidence 
•of  right  of  possession  in  the  purchaser  at  the 
sale,  the  certificate  must  be  executed,  acknowl- 
edged, and  recorded  in  the  same  manner  as  a 
conveyance  of  land.  After  the  two  years  lim- 
ited for  redemption  have  passed,  the  holder  of 
the  certificate  may  procure  a  deed,  but  he  can- 
not defend  his  possession  upon  the  certificate 
merely  against  a  party  showing  a  legal  title. 
Dalton  v.  Fenn,  40  Mo.  109.  See  also  the  title 
Tax  Sales. 

Perjury.  — -In  U.  S.  v.  Ambrose,  2  Fed.  Rep. 
556,  it  was  questioned  whether  the  sworn  state- 
ments required  to  be  made  by  a  clerk  of  a 
United  States  court,  in  his  accounts  with  and 
returns  to  the  government,  are  "declarations" 
or  certificates  within  the  statutes  punishing 
perjury. 

Architect's  Certificate  —  Condition  Precedent.  — 

The  defendant  was  to  pay  for  building  upon 
receiving  an  architect's  certificate  that  the 
work  was  done  to  his  satisfaction.  The  archi- 
tect checked  the  builder's  charges,  and  sent 
them  to  the  defendant.  It  was  held  that  this 
did  not  amount  to  such  a  certificate  of  satis- 
faction as  to  enable  the  builder  to  sue  the  de- 
fendant, although  the  defendant  had  not  ob- 
jected to  pay  on  the  ground  that  no  sufficient 
certificate  had  been  rendered.  Morgan  v. 
Birnie,  9  Ring.  672,  23  E.  C.  L.  414.  See  also 
the  title  Working  Contracts. 

Warrant  —  In  a  Will.  —  The  word  certificates 
in  a  will  was  held  not  to  include  warrants  for 
bounty  lands,  though  sometimes  used  synony- 
mously, it  being  also  in  proof  that  the  certifi- 
cates might  more  properly  refer  to  other  in- 
struments; that  the  testatrix  had  previously  in 
her  will  devised  all  her  lands  to  her  husband 
for  life;  that  the  parties  had  acquiesced  in  a 


riting,  by  a  person  having  a  public  or 
within  his  knowledge  or  authority.1 

settlement  on  the  basis  that  the  warrants  did 
not  pass  as  certificates  ;  and  that  the  person  in 
whose  hands  the  warrants  were  referred  to  as 
being  never  had  them.  Edmondson  v.  Bloom- 
shire,  11  Wall.  (U.  S.)  382. 

Writing.  —  The  word  certificate  implies  a 
writing.  Fay  v.  Muhlker,  1  Misc.  Rep.  (N.  Y. 
C.  PI.)  321,  following  3  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  59.  But  see  Roberts  v.  Wat- 
kins,  14  C.  B.  N.  S.  592,  108  E.  C.  L.  592, 
where  the  word  "certify  "  was  held  not  to  imply 
a  writing.    See  Certify. 

Same  —  Statement  Equivalent  to  Certificate. 
(See  also  the  title  Elections.)  —  A  statute  re- 
quired a  written  statement  or  certificate  of  the 
number  of  votes  cast,  from  the  judges  of  elec- 
tion. It  was  held  that  a  statement  indorsed 
without  the  signatures  of  the  judges  was  not 
sufficient.  The  court  said:  "We  do  not  con- 
cur in  this  view.  On  the  contrary,  we  are  of 
opinion  that  the  expressions  '  written  state- 
ment '  and  certificate  are  used  by  the  legisla- 
ture as  equivalent  terms.  The  disjunctive 
'  or  '  is  often  used  in  statutes,  as  was  the  case 
here,  in  the  sense  of  'to  wit,'  or'  that  is  to 
say.'  Here  the  judges  are  required  to  '  make 
a  written  statement.'  that  is  to  say,  a  'certifi- 
cate of  the  number,'  etc.  The  expression  'or 
certificate  '  was  clearly  used  in  an  explanatory 
sense.  It  was  added  to  express  more  defi- 
nitely what  was  intended  by  the  term  '  written 
statement,'  namely  a  certificate."  People  v. 
Nordheim,  99  111.  553. 

Certificate  of  Qualification.  (See  also  the  titles 
License;  Physicians  and  Surgeons.)  —  An 
Alabama  statute  made  it  a  misdemeanor  to 
practice  medicine  without  having  first  obtained 
a  license,  diploma,  or  certificate  of  qualifica- 
tion. It  has  been  held  that  the  words 
"  license,""  diploma,"  and  certificate,  as  used 
in  this  statute,  do  not  refer  to  and  mean  the 
same  thing.  Brooks  v.  State,  88  Ala.  122; 
Nelson  v.  State,  97  Ala.  80. 

Certificate  of  Purchase.  (See  also  the  titles 
Judicial  Sales;  Tax  Sales.)  —  A  certificate  of 
purchase  is  in  substance  and  legal  effect 
an  agreement  conveying  property  on  certain 
conditions.  Splahn  v.  Gillespie,  48  Ind.  402. 
In  this  case  it  was  held  that  a  certificate  of 
purchase,  made  by  a  sheriff,  on  the  sale  of 
real  estate  at  a  sheriff's  sale,  was  assign- 
able. 

Certificate  of  Stock.  —  See  the  title  Stock. 
Certificate  of  Marriage.  —  See  the  title  Mar- 
riage. 

Certificate  of  Protest.  —  See  the  title  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  p. 
381. 
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CERTIFICATES  OF  DEPOSIT. 


By  A.  P.  Hallett. 

I.  Definition,  8oi. 

II.  Origin  and  Purpose,  8oi. 

III.  Form,  Execution,  and  Nature  of  the  Instrument,  802. 

1.  Form,  802. 

2.  Execution,  802. 

3.  Nature  of  the  Instru?nent,  803. 

a.  Considered  as  and  Distinguished  from  a  Promissory  Note,  803. 

(1)  Considered  as  a  Promissory  Note,  803. 

(2)  Distinguishing  Characteristic  —  Necessity  of  Demand,  804. 

b.  Negotiability,  805. 

(1)  In  General,  805. 

(2)  Rights  and  Liabilities  of  Indorsers,  806. 

(a)  In  General,  806. 

(b)  Presentment  and  Demand,  806. 

(3)  Bona  Fide  Holders,  807. 

IV.  Power  of  Banks  to  Issue,  807. 

V.  Rights  and  Liabilities  of  the  Issuing  Bank,  808. 

1.  Fights,  808. 

a.  To  Require  Surrender  of  Certificate  upon  Payment,  808. 

b.  To  Require  Indemnity  when  Certificate  is  Lost,  808. 

2.  Liabilities,  809. 

a.  Upon  the  Certificate,  809. 

(1)  Production  of  Certificate  Pritna  Facie  Proof,  809. 

(2)  Certificate  Payable  to  Alternate  Payees,  809. 

(3)  Certificate  Issued  Without  Deposit,  809. 

(4)  Forged  Indorsements,  810. 

b.  Upon  the  Deposit  —  Certificate  Fraudulently  Issued,  810. 
VI.  Payment  of  Debts  in  Certificates  of  Deposit,  811. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice 
titles  BANKS  AND  BANKING,  vol.  3,  p.  251;  NEGOTIABLE  IN- 
STRUMENTS. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  BANKNOTES,  vol.  3,  p.  771;  BANKS  AND 
BANKING,  vol.  3,  p.  787;  BILLS  OF  CREDIT,  vol.  4,  p.  61;  BILLS  OF 
EXCHANGE  AND  PROMISSORY  NOTES,  vol.  4,  p.  65;  CHECKS- 
NATIONAL  BANKS;  OFFICERS  AND  AGENTS  (OF  PRIVATE 
CORPORATIONS);  PAYMENT. 

I.  Definition.  —  a  certificate  of  Deposit  is  a  written  acknowledgment  a 
bank  or  banker  of  the  receipt  of  a  sum  of  money  on  deposit,  which  the  bank 
or  banker  promises  to  pay  to  the  depositor,  to  bearer,  to  the  order  of  the 
depositor,  or  to  some  other  person  or  to  his  order.1 

II.  Origin  and  Purpose  —  origin  -  Bankers'  Notes.  —  So  far  as  can  be  gath- 
ered from  the  decisions  of  the  English  and  American  courts,  the  earliest  form 
of  security  which  bankers  issued  in  acknowledgment  of  money  received  on 


1.  Farmersville  First  Nat.  Bank  v.  Greenville  Nat.  Bank,  84  Tex.  40. 
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deposit  consisted  of  notes  called  bankers'  cash  notes  or  goldsmiths'  notes. 
These  were  in  form  mere  promissory  notes,  payable  on  demand.  Their  use  has, 
however,  in  the  course  of  time  and  by  the  evolution  of  business  methods,  been 
entirely  superseded  for  the  general  purposes  of  making  and  withdrawing 
deposits  by  the  use  of  pass  books  and  checks,1  but  in  Canada  and  the  United 
States  the  bankers'  note  has  for  a  limited  use  served  as  a  prototype  of  the  class 
of  security  which  is  the  subject  of  this  article. 

Purpose.  —  Certificates  of  deposit  are  seldom  issued  except  where  a  deposit 
is  made  for  a  specific  purpose,  as  where  the  amount  is  a  trust  fund  or  is 
intended  to  draw  interest  and  is  not  subject  to  check.2 

m.  Form,  Execution,  and  Nature  of  the  Instrument  —  1.  Form.  —  It 
would  seem  to  be  immaterial  in  what  form  a  certificate  of  deposit  is  drawn, 
provided  it  have  the  essential  characteristics  of  such  an  instrument.  These 
characteristics  are  that  it  should  acknowledge  the  receipt  of  a  deposit  and  con- 
tain a  promise  of  repayment.3  The  latter  is  essential  to  distinguish  it  from  a 
mere  deposit  slip.4    It  may  or  may  not  bear  interest,  according  to  its  form.5 

2.  Execution.  —  Certificates  of  deposit  are  usually  signed  by  the  cashier,  but 


1.  Chitty  on  Bills  (13th  Am.  ed.),  p.  522.  See 
also  the  title  Banknotes,  vol.  3,  p.  772. 

2.  1  Morse  on  Banks  and  Banking,  §  297;  2 
Daniel  on  Negotiable  Instruments,  £  1698  a. 

3.  Form  of  Certificate  of  Deposit.  —  In  Smiley 
v.  Fry,  100  N.  Y.  262,  an  instrument  in  the  fol- 
lowing form  was  held  to  be  a  certificate  of  de- 
posit: "  Due  S.  K.  A.,  trustee,  four  thousand 
dollars,  returnable  on  demand.  It  is  under- 
stood this  sum  is  especially  deposited  with 
us  and  is  distinct  from  the  other  transactions 
with  said  A." 

Discrepancy  in  Amount  of  Certificate.  —  Where 
a  discrepancy  exists  between  the  amount 
stated  in  the  body  of  a  certificate  of  deposit 
and  that  stated  in  the  margin  or  at  the  bot- 
tom, the  amount  stated  in  the  body  of  the  cer- 
tificate will  control,  and  the  holder  can  recover 
only  that  amount.  Payne  v.  Clark,  19  Mo.  152; 
Poorman  v.  Mills,  39  Cal.  350,  2  Am.  Rep. 
451- 

4.  Deposit  Slip. —  In  Union  Mills  First  Nat. 
Bank  v.  Clark,  134  N.  Y.  368,  an  instrument 
in  this  form:  "  Deposited  by  A.  with  B., 
banker,  ,Scio,  N.  Y.,  December  5,  1882.  Dis- 
count $3,412.50.  C.  [cashier],"  was  held  not 
to  be  a  certificate  of  deposit,  but  a  mere 
deposit  slip  or  deposit  check.  Parker,  J., 
delivering  the  opinion  of  the  court,  de- 
scribed the  latter  instrument  as  follows:  "The 
use  of  the  deposit  slip  is  well  understood.  It 
constitutes  an  acknowledgment  that  the 
amount  of  money  named  therein  has  been 
received.  It  is  a  receipt  and  nothing  more.  No 
promise  is  made  to  pay  the  sum  named  on  re- 
turn of  the  paper,  nor  is  it  expected,  either  by 
the  depositor  or  depositary,  that  it  will  ever 
be  presented  to  the  bank  again,  unless  a  dis- 
pute should  arise  as  to  the  amount  of  deposit, 
in  which  event  it  would  become  important  as 
evidence.  It  is  not  intended  to  furnish  evi- 
dence that  there  remains  money  in  the  bank 
to  the  credit  of  a  depositor,  but  to  furnish  evi- 
dence as  between  depositor  and  depositary 
that,  on  a  given  date,  there  was  deposited 
the  sum  named.  It  may  all,  or  nearly  all,  be 
checked  out  at  the  moment  of  making  the  de- 
posit slip,  but  the  depositor  will  not  be  refused 
it  on  that  account,  for  long-established  usage 


has  fixed  its  status  in  banking  as  a  mere  re- 
ceipt, an  acknowledgment  that  the  depositor 
placed  the  amount  named  therein  on  deposit. 
It  is  not  proof  of  liability,  and  it  will  not 
support  an  action  against  the  bank.  *  *  * 
The  delivery  of  the  deposit  slip,  therefore,  did 
not  operate  to  assign  the  debt."  Compare 
Long  v.  Straus,  107  Ind.  94,  57  Am.  Rep.  87. 

Deposit  Slips  Not  Negotiable  in  Equity.  —  De- 
posit receipts  for  money,  given  by  a  bank,  are 
not  negotiable  instruments  in  equity  any  more 
than  at  law,  so  as  to  entitle  the  holder  to  de- 
mand payment  of  the  fund  secured  by  them. 
Mander  v.  Royal  Canadian  Bank,  20  U.  C.  C. 
P.  125,  21  U.  C.  C.  P.  493. 

5.  Interest  After  Maturity.  —  A  certificate  of 
deposit,  made  payable  to  the  order  of  the  de- 
positor on  return  of  the  certificate  sixty  days 
after  date,  with  interest  at  the  rate  of  six  per 
cent,  per  annum,  will  bear  interest  after  ma- 
turity as  well  as  before.  Payne  v.  Clark,  23 
Mo.  259;  Cordell  v.  Kansas  City  First  Nat. 
Bank,  64  Mo.  600. 

Liability  of  Collecting  Bank  for  Interest.  —  On 
October  19,  1883,  the  plaintiff  put  into  the 
hands  of  the  defendant  bank  a  certificate  of 
deposit,  for  collection.  The  certificate  was 
dated  June  18,  1883,  payable  on  demand;  but 
if  it  had  not  been  presented  to  the  issuing 
bank  until  December  18,  1883,  it  would  have 
borne  interest  from  the  date  of  issue  until  that 
time.  The  defendant  collected  the  certificate 
at  once,  and  turned  over  the  money  to  the- 
plaintiff.  The  plaintiff  then  brought  an  action 
to  recover  six  months'  interest  on  the  certifi- 
cate from  the  defendant.  The  court  held  that, 
as  the  certificate  was  payable  on  demand,  and 
since  the  plaintiff  had  given  no  instructions  to 
the  defendant  as  to  the  way  the  certificate  was 
to  be  collected,  the  defendant  had  not  been 
guilty  of  negligence,  or  violation  of  instruc- 
tions, and  was  therefore  not  liable.  Ide  v. 
Bremer  County  Bank,  73  Iowa  5S. 

Bank  Assignments.  —  It  has  been  held  in 
Pennsylvania  that,  under  the  Act  of  April  16, 
1844,  in  bank  assignments,  note  holders  are 
entitled  to  a  preference  over  the  holders  of 
certificates  of  deposit.  Pennsylvania  Bank 
Assignee's  Account,  39  Pa.  St.  103. 
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they  may  be  signed  by  the  teller  or  any  other  officer  or  officers  of  the  bank 
whom  the  directors  of  the  institution  may  designate.  And  it  has  been  held 
that  a  provision  in  a  charter  of  a  bank,  or  in  the  general  banking  act  under 
which  it  is  organized,  requiring  all  contracts  to  be  signed  by  the  president  or 
vice-president  in  addition  to  the  cashier,  does  not  apply  to  certificates  of 
deposit  or  to  such  dealings  and  transactions  as  are  usually  and  necessarily  per- 
formed by  the  cashier  or  some  other  duly  authorized  agent  of  the  institution.1 
3.  Nature  of  the  Instrument  —  a.  Considered  as  and  Distinguished 
FROM  A  PROMISSORY  Note  —  (i)  Considered  as  a  Promissory  Note.  —  A 
certificate  of  deposit  drawn  in  the  usual  form  seems  to  fulfil  in  every  particular 
the  definition  of  a  promissory  note,  viz.,  an  unconditional  promise  in  writing 
for  the  payment  of  a  certain  sum  of  money  absolutely  and  at  all  events.2  It 
is  therefore  held  in  all  of  the  states  of  the  Union,  except  Pennsylvania?  that 
the  instrument  is  in  substance  and  in  legal  effect  a  promissory  note  and 
governed  in  most  respects  by  the  same  general  rules.'* 


1.  Execution. — Carey  v.  McDougal,  7  Ga. 
84;  Barnes  v.  Ontario  Bank,  ig  N.  Y.  152. 

2.  Points  Involved  in  Determining  Character  of 
Instrument.  —  Discussion  as  to  the  character 
of  these  instruments  turns  principally  upon 
whether  they  contain  a  promise,  whether  the 
clause  making  them  payable  on  return  of  the 
instrument  renders  them  conditional,  and 
upon  the  effect  of  declaring  them  payable  in 
currency  or  current  funds.  The  result  of  the 
authorities  upon  these  points  is  stated  in  the 
title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  pp.  82,  86,  106. 

3.  Pennsylvania  Doctrine  —  Certificate  of  De- 
posit Not  a  Promissory  Note.  —  In  Patterson  v. 
Poindexter,  6  W.  &  S.  (Pa.)  227,  40  Am.  Dec. 
554,  it  is  held  that  a  certificate  of  deposit  is 
not  a  promissory  note,  principally  from  the 
fact  that  no  express  promise  to  pay  is  con- 
tained in  the  instrument,  but  the  promise  is 
merely  inferential.  Upon  this  point,  Gibson, 
C.  J.,  delivering  the  opinion  of  the  court,  said: 
"  The  application  of  a  few  plain  principles  will 
determine  the  character  of  the  paper  before 
us.  In  the  first  place,  nothing  is  a  promissory 
note  in  which  the  promise  to  pay  is  merely 
inferential;  or,  as  Mr.  Justice  Bosanquet  ex- 
pressed it,  in  Home  v.  Redfearn,  6  Scott  260, 
in  which  there  is  '  no  more  than  a  simple 
acknowledgment  of  the  debt,  with  such  a 
promise  to  pay  as  the  law  will  imply.'  What 
more  have  we  in  the  paper  before  us?  '  I 
hereby  certify  that  C.  S.  T.  has  deposited  in 
this  bank,  payable  12  mo's  from  1st  May  1839, 
with  five  per  cent.  int.  till  due,  per  ann., 
3691  63-100  dollars,'  is  the  language,  not  of  a 
promissory  note  within  the  statute  of  Anne, 
but  of  a  certificate  of  deposit  on  special  terms. 
The  argument  for  the  indorsee  is  that  the 
word  '  payable,'  which  is  repeated,  constitutes 
an  express  promise  to  pay.  If  that  were  its 
office,  its  repetition  would  have  been  unneces- 
sary. *  *  *  The  word  '  payable  '  was  in- 
troduced a  second  time,  evidently  not  to  create 
an  express  undertaking,  but  to  add  a  condition 
to  the  undertaking  which  was  implied  by  the 
law.  It  was  to  restrain  the  generality  of  the 
implied  obligation,  and  not  the  more  explicitly 
to  enunciate  it.  What  more  was  it  designed 
to  express  than  would  have  been  expressed 
by  the  word  '  returnable  '?  Yet  that  word 
would  no  more  create  an  express  promise  than 


would  the  word  '  accountable,'  which  was  not 
allowed  to  have  that  effect  in  Home  v.  Red- 
fearn, 6  Scott  260.  The  word  'payable  '  nat- 
urally expresses  no  more  than  that  the  thing 
of  which  it  is  predicated  is  the  subject  of  pay- 
ment; and  where  the  parties  have  used  it  in 
its  natural  sense,  by  what  authority  shall  we, 
who  profess  to  be  guided  by  the  intention  as 
the  polar  star  of  interpretation,  say  that  they 
have  used  it  in  a  different  one  ?  "  Followed  in 
Lebanon  Bank  v.  Mangan,  28  Pa.  St.  452; 
Loudon  Sav.  Fund  Soc.  v.  Hagerstown  Saw 
Bank,  36  Pa.  St.  498,  78  Am.  Dec.  390;  Demp- 
sey  v.  Harm,  (Pa.  1887)  12  Atl.  Rep.  27. 

4.  Certificates  of  Deposit  Construed  to  Be  Prom- 
issory Notes  —  United  States.  —  Miller  v.  Aus- 
ten, 13  How.  (U.  S.)  218. 

Alabama.  —  Renfro  z>.  Merchants',  etc.. 
Bank,  83  Ala.  425. 

California.  —  Welton  v.  Adams,  4  Cal.  37, 
60  Am.  Dec.  579;  Mills  v.  Barney,  22  Cal.  240; 
Brummagim  v.  Tallant,  29  Cal.  503;  Poorman 
v.  Mills,  35  Cal.  118,  95  Am.  Dec.  90. 

Connecticut .  —  Kilgore  v.  Bulkley,  14  Conn. 
362. 

Florida.  —  Maxwell  v.  Agnew,  21  Fla.  154. 
Georgia.  —  Carey  v.  McDougald,  7  Ga.  84; 
Lynch  v.  Goldsmilh,  64  Ga.  42. 

Illinois.  —  Peru  Bank  v.  Farnsworth,  18  111. 
563;  Laughlin  v.  Marshall,  19  111.  390;  Swift 
v.  Whitnev,  20  III,  144;  Hunt  v.  Divine,  37  111. 
137. 

Indiana.  —  Drake  v.  Markle,  21  Ind.  433,  83 
Am.  Dec.  358;  National  State  Bank  v.  Ringel. 
51  Ind.  393;  Gregg  v.  Union  County  Nat. 
Bank,  87  Ind.  238. 

fowa.  —  Bean  v.  Briggs,  1  Iowa  488,  63  Am. 
Dec.  464. 

Kansas.  —  Blood  v.  Northup,  I  Kan.  28. 
Maryland.  —  Fells     Point    Sav.     Inst.  v. 
Weedon,  18  Md.  320,  81  Am.  Dec.  603. 

Michigan.  —  Cate  v.  Patterson,  25  Mich.  191  ; 
Tripp  v.  Curtenius,  36  Mich.  494,  24  Am.  Rep. 
610;  Birch  v.  Fisher,  51  Mich.  36. 

Minnesota.  — Cassidy  v.  Faribault  First  Nat. 
Bank,  30  Minn.  87;  Mitchell  v.  Easton,  37 
Minn.  335. 

Montana.  —  Fullz  v.  Walters,  2  Mont.  165. 
New  York.  —  Pardee  v.  Fish,  60  N.  Y.  265, 
19  Am.  Rep.  176;  Frank  z'.Wessels,  64  N.  Y.  155. 

North  Carolina.  —  Johnson   v.  Henderson,. 
76  N.  Car.  227. 
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of  the  Instrument. 


(2)  Distinguishing  Cliaractcristic  —  Necessity  of  Demand.  —  There  is,  how- 
ever, one  important  particular  in  which  a  certificate  of  deposit  has  in  some  states 
been  held  to  differ  from  a  promissory  note,  viz.,  in  the  necessity  of  present- 
ment and  demand  for  payment.  Although  in  some  of  the  states  no  distinction 
is  made  in  this  respect  between  promissory  notes  payable  on  demand  and 
certificates  of  deposit,1  the  weight  of  authority  is  that  no  right  of  action 
accrues  to  the  holder  until  there  has  been  an  actual  presentment  and  demand 
for  payment.2 

statute  of  Limitations.  —  In  those  states  where  no  right  of  action  accrues  until 
demand,  it  follows  that  the  statute  of  limitations  does  not  begin  to  run  until 
that  time.3 


Ohio.  —  Howe  v.  Hartness,  11  Ohio  St.  449, 
78  Am.  Dec.  312;  Citizens'  Nat.  Bank  v. 
Brown,  45  Ohio  St.  39,  4  Am.  St.  Rep.  526. 

Vermont. —  Smilie  v.  Stevens,  39  Vt.  315. 

Wisconsin.  —  Klauber  v.  Biggerstaff,  47 
Wis.  551,  32  Am.  Rep.  773;  Curran  v.  Witter, 
6S  Wis.  16,  60  Am.  Rep.  827. 

England.  —  In  Richer  v.  Voyer,  L.  R.  5  P. 
C.  461,  a  case  involving  the  construction  of  a 
certificate  of  deposit  was  before  the  English 
Privy  Council  on  appeal  from  the  Court  of 
Queen's  Bench  of  Lower  Canada.  The  court 
declared  that  it  was  not  necessary,  in  the  liti- 
gation before  it,  to  determine  the  character  of 
the  instrument  involved,  but  from  the  judg- 
ment delivered  by  Sir  Montague  Smith  it 
would  appear  that  he  regarded  the  instrument 
as  having  all  the  qualities  of  a  negotiable 
promissory  note.  He  declared  that  such 
documents  were  not  in  use  in  England,  though 
largely  used  in  the  United  States  and  Canada. 

Certificate  Held  Not  to  Be  a  Promissory  Note.  — 
A  certificate  of  deposit  in  the  following  form; 
"  A.  has  deposited  in  this  office  $70  to  his 
own  account,  subject  to  his  order  on  return  of 
this  certificate  ninety  days  after  date,  in 
specie,"  and  signed  by  the  teller  of  the  bank,  is 
not  a  promissory  note,  for  the  reason  that  it 
contains  no  express  promise  to  pay.  O'Neill 
v.  Bradford,  1  Pin.  (Wis.)  390,  42  Am.  Dec. 
574- 

Certificate  Construed  to  Be  Receipt  for  Special 
Deposit.  —  B.  drew  a  check  upon  the  Traders' 
Bank  in  favor  of  the  plaintiff,  and  not  having 
sufficient  funds  in  bank  to  meet  the  check,  the 
plaintiff  sent  its  own  check  upon  another  bank 
for  one  thousand  dollars  to  the  Traders'  Bank 
and  asked  that  it  be  credited  to  B.'s  account. 
The  bank  and  B.  having  had  some  disagree- 
ment and  B.  having  withdrawn  his  account 
from  the  bank,  the  teller  refused  to  allow  the 
check  to  be  deposited  upon  B.'s  account,  but 
permitted  the  plaintiff  to  make  a  special  de- 
posit of  the  check  and  agreed-to  apply  its  pro- 
ceeds to  the  payment  of  B.'s  check  when  it 
should  be  presented.  The  Traders'  Bank  kept 
the  check  on  special  deposit  for  about  a  year, 
when,  B.'s  check  not  having  been  presented, 
it  sent  the  check  forward  to  the  clearing  house 
for  collection  and  in  its  place  caused  a  certifi- 
cate of  deposit  to  be  made  out  for  the  amount. 
On  the  back  of  the  certificate  the  teller  in- 
dorsed the  following:  "  Check  of  the  S.  C. 
Company,  left  by  J.  L.  S.  to  take  up  a  check  of 
B.  for  $1,000,  December  29,  1887."  B.'s  check 
was  never  presented  to  the  bank,  and  it  was  not 
shown  what  became  of  it.  About  a  year  after- 
wards the  Traders'  Bank  failed,  and  the  plain- 


tiff filed  a  petition  to  have  the  thousand 
dollars  paid  over  to  it  by  the  defendant,  the 
receiver.  On  the  hearing,  the  court  ordered 
that  the  petitioners  be  paid  dividends  on  the 
said  deposit,  treating  it  as  a  general  deposit, 
but  upon  appeal  it  was  held  that  the  certificate 
must  be  treated  as  a  receipt  for  the  special  de- 
posit, and  the  receiver  was  directed  to  pay  to 
the  petitioners  the  sum  of  one  thousand  dollars 
without  diminution.  Star  Cutter  Co.  v. 
Smith,  37  111.  App.  212. 

1.  Statute  of  Limitations  Buns  from  Date  of 
Certificate.  —  Brummagim  v.  Tallant,  29  Cal. 
503;  Lynch  v.  Goldsmith,  64  Ga.  42;  Hunti/. 
Divine,  37  111.  137;  Mitchell  v.  Easton,  37 
Minn.  335;  Curran  v.  Witter,  68  Wis.  16,  60 
Am.  Rep.  827. 

In  Tripp  v.  Curtenius,  36  Mich.  494,  24  Am. 
Rep.  610,  the  court  said:  "In  Brummagim  v. 
Tallant,  29  Cal.  503,  it  was  held  that  the  stat- 
ute of  limitations  begins  to  run  against  a 
banker's  certificate  of  deposit,  payable  on  de- 
mand, from  the  date  of  the  same,  and  that  no 
special  demand  is  necessary  to  put  the  statute 
in  motion.  We  think  this  is  the  safer  and  bet- 
ter doctrine,  and  is  correct  in  principle.  To 
hold  such  instruments  to  be  in  legal  effect 
promissory  notes  payable  on  demand,  and  yet 
not  apply  the  principles  applicable  to  demand 
promissory  notes,  either  because  of  the  pecul- 
iar form  of  the  instrument  or  because  issued 
by  a  firm  engaged  in  the  business  of  banking, 
would  be  to  create  a  distinction  unsound  in 
principle  and  one  not  warranted  by  any  rea- 
son or  necessity  that  we  can  discover." 

2.  Necessity  of  Demand.  —  Brown  v.  McEl- 
roy,  52  Ind.  404;  Pardee  v.  Fish,  60  N.  Y.  265, 
19  Am.  Rep.  176;  Munger  v.  Albany  City  Nat. 
Bank,  85  N.  Y.  580;  McGough  v.  Jamison,  107 
Pa.  St.  336;  Bellows  Falls  Bank  v.  Rutland 
County  Bank,  40  Vt.  377. 

A  certificate  of  deposit  issued  by  a  national 
bank  is  not  a  promissory  note  within  the 
meaning  of  Massachusetts  Gen.  Stat.,  c.  53, 
§  10,  which  makes  a  promissory  note  on  de- 
mand overdue  as  soon  as  given,  and  renders 
a  person  who  takes  it  subject  to  all  the 
equities  between  the  original  parties.  A  cer- 
tificate of  deposit  is  not  due  until  demand. 
Shute  v.  Pacific  Nat.  Bank,  136  Mass.  487. 

3.  Statute  of  Limitations  Runs  from  Demand.  — 
Riddle  v.  Butler  First  Nat.  Bank,  27  Fed. 
Rep.  503;  Fells  Point  Sav.  Inst.  v.  Weedon, 
18  Md.  320,  81  Am.  Dec.  603;  Payne  v.  Gardi- 
ner, 29  N.  Y.  146;  Howell  v.  Adams,  68  N.  Y. 
314;  Smiley  v.  Fry,  100  N.  Y.  262;  Finkbonc's 
Appeal,  86  Pa.  St.  368;  McGough  v.  Jamison, 
107  Pa.  St.  336. 
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b.  NEGOTIABILITY  —  (i)  In  General. — Whatever  doubts  may  formerly  have 
existed  on  the  subject,  it  is  now  well  settled  in  Canada  and  in  all  of  the  United 
States  except  Pennsylvania  that  a  certificate  of  deposit  is  a  negotiable  instru- 
ment provided  it  contains  words  of  negotiability.1 

Pennsylvania  Doctrine.  —  In  Pennsylvania,  however,  a  certificate  of  deposit  is 
construed  not  to  be  a  promissory  note  and  consequently  not  within  the  statute 
of  Anne.  The  instrument  is  held  to  be  negotiable  for  the  purpose  of  transfer, 
but  not  to  make  the  payee  liable  on  his  indorsement  to  the  holder.  It  is 
regarded  merely  as  a  special  agreement  to  pay  the  deposit  to  any  one  who  shall 
present  the  certificate  and  the  depositor's  order.2 

Effect  of  Provision  for  Return  of  Certificate.  —  The  negotiability  of  a  certificate  of 
deposit  is  not  affected  by  a  provision  making  it  payable  on  the  return  of  the 
certificate.3 


1.  Negotiability  —  United  States.  —  Miller  v. 
Austen,  13  How.  (U.  S.)  218. 

California.  —  Welton  v.  Adams,  4  Cal.  37, 
60  Am.  Dec.  579;  Mills  v.  Barney,  22  Cal. 
240;  Brummagim  v.  Tallant,  29  Cal.  503; 
Poorman  v.  Mills,  35  Cal.  118,  95  Am.  Dec.  90. 

Connecticut.  —  Kilgore  v.  Bulkley,  14  Conn. 
362. 

Florida.  —  Maxwell  v.  Agnew,  21  Fla.  154. 

Georgia.  —  Carey  v.  McDougald,  7  Ga.  84. 

Illinois. —  Laughlin  v.  Marshall,  19  111.  390; 
Swift  v.  Whitney,  20  111.  144;  Hunt  v.  Divine, 
37  HI-  137. 

Indiana.  —  Drake  v.  Markle,  21  Ind.  433,  83 
Am.  Dec.  358. 

Iowa.  —  Bean  v.  Briggs,  1  Iowa  488,  63  Am. 
Dec.  464. 

Maryland.  —  Fells  Point  Sav.  Inst.  v. 
Weedon,  18  Md.  320,  81  Am.  Dec.  603. 

Michigan.  —  Tripp  v.  Curtenius,  36  Mich. 
494,  24  Am.  Rep.  610;  Birch  v.  Fisher,  51 
Mich.  36. 

Minnesota.  —  Cassidy  v.  Faribault  First  Nat. 
Bank,  30  Minn.  87. 

Montana.  —  Fultz  v.  Walters,  2  Mont.  165. 

Nebraska.  —  Kirkwood  v.  Hastings  First 
Nat.  Bank,  40  Neb.  484,  42  Am.  St.  Rep.  683. 

New  York.  —  Pardee  v.  Fish,  60  N.  Y.  265, 
19  Am.  Rep.  176;  Frank  v.  Wessels,  64  N.  Y. 
155- 

North  Carolina.  — Johnson  v.  Henderson,  76 
N.  Car.  227. 

Ohio.  —  Howe  v.  Hartness,  11  Ohio  St.  449, 
78  Am.  Dec.  312;  Citizens'  Nat.  Bank  v. 
Brown,  45  Ohio  St.  39,  4  Am.  St.  Rep.  526. 

Vermont.  —  Smilie  v.  Stevens,  39  Vt.  315; 
Bellows  Falls  Bank  v.  Rutland  County  Bank, 
40  Vt.  377. 

Wisconsin.  —  Curran  ->.  Witter,  68  Wis.  16, 
60  Am.  Rep.  827;  Klauber  v.  Biggerstaff,  47 
Wis.  551,  32  Am.  Rep.  773. 

Canada.  —  In  re  Central  Bank,  17  Ont.  Rep. 
574- 

Certificate  of  Deposit  Not  Commercial  Paper 
under  Alabama  Statute.  —  A  certificate  of  de- 
posit issued  by  a  bank  or  banker,  whose  name 
is  signed  to  it,  payable  to  the  order  of  the  de- 
positor "  on  return  of  this  certificate  properly 
indorsed,"  is,  in  legal  effect,  a  promissory 
note;  but  it  is  not  commercial  paper  under 
the  statute  (Code,  2094,  2100)  as  being 
payable  "at  a  bank,  or  private  banking  house, 
or  at  a  certain  place  of  payment  therein  desig- 
nated," although  the  banker's  name  is  also 
written  or  printed  in  the  heading;  and  it  is 


subject  to  defense,  in  the  hands  of  an  assignee, 
on  account  of  any  payment,  set-off.  or  dis- 
count, prior  to  notice  of  the  assignment. 
Renfro  v.  Merchants',  etc.,  Bank,  83  Ala.  425. 

Certificate  Acknowledging  Deposit  of  Checks.  — 
In  an  action  by  an  indorsee  to  recover  upon 
the  following  instrument:  "  First  Nat.  Bank, 
Farmersville,  Texas,  April  21  1887.  $2180. 
Thomas  Wilkerson  has  deposited  in  this  bank 
twenty-one  hundred  and  eighty  dollars  in  cks., 
payable  to  the  order  of  himself,  on  the  return 
of  this  certificate  properly  indorsed,  one  day 
after  date.  — L.  E.  Bumpass,  cashier,"  it  was 
held  that  as  the  instrument  did  not  show  that 
the  sum  specified  was  payable  in  money,  it 
was  not  negotiable.  Farmersville  First  Nat. 
Bank  v.  Greenville  Nat.  Bank,  84  Tex.  40. 

2.  Pennsylvania  Doctrine.  —  Patterson  v. 
Poindexter,  6  W.  &  S.  (Pa.)  227,  40  Am.  Dec. 
554;  Lebanon  Bank  v.  Mangan,  28  Pa.  St. 
452;  Loudon  Sav.  Fund  Soc.  v.  Hagerstown 
Sav.  Bank,  36  Pa.  St.  498,  78  Am.  Dec.  390; 
Dempsey  v.  Harm,  (Pa.  1887)  12  Atl.  Rep.  27. 
See  also  Charnley  v.  Dulles,  8  W.  &  S.  (Pa.) 
353- 

3.  Kirkwood  v.  Hastings  First  Nat.  Bank, 
40  Neb.  484,  42  Am.  St.  Rep.  683;  Smilie  v. 
Stevens,  39  Vt.  315;  Cassidy  v.  Faribault  First 
Nat.  Bank,  30  Minn.  86.  But  see  Patterson  v. 
Poindexter,  6  W.  &  S.  (Pa.)  227,  40  Am.  Dec. 
554- 

Delivery  Without  Indorsement  Transfers  No 
Title.  —  The  plaintiff's  intestate  deposited  a 
certain  fund  in  a  bank  and  took  a  certificate 
of  deposit  payable  to  his  own  order.  The 
plaintiff  had  no  knowledge  of  the  certificate 
until  it  was  shown  to  him  by  the  defendant, 
among  the  papers  of  whose  intestate  it  had 
been  found,  unindorsed.  The  defendant 
wished  to  get  the  plaintiff's  indorsement  to 
the  certificate,  that  he  might  collect  it.  The 
plaintiff  demanded  the  certificate  as  being  the 
property  of  the  estate  of  his  intestate,  which 
demand  was  refused;  and  in  an  action  to  re- 
cover it,  it  was  held  that  the  certificate  not 
being  indorsed,  the  title  must  be  presumed  to 
be  in  the  payee,  and  that  a  mere  manual  de- 
livery of  the  certificate,  without  indorsement 
and  unaccompanied  with  evidence  of  a  con- 
sideration paid,  would  not  pass  the  title  out  of 
the  plaintiff's  intestate.  Vastine  v.  Wilding, 
45  Mo.  89,  100  Am.  Dec.  347. 

Liability  of  Deposit  to  Attachment.  —  The  in- 
dorsee of  a  negotiable  certificate  of  deposit 
who  takes  it  without  notice  may  hold  the 
5  Volume  V. 


Form,  Execution,  etc.,         CERTIFICA  TES  OF  DEPOSIT. 


of  the  Instrument. 


(2)  Rights  and  Liabilities  of  Indorsers  —  (a)  In  General. — Negotiable  Certificates 
of  Deposit  stand,  as  respects  the  rights  and  liabilities  of  indorsers,  upon  the  same 
footing  as  bills  of  exchange  and  promissory  notes.1 

Parol  Evidence  Not  Admissible  to  Explain  Indorsement.  —  The  contract  which  an 
indorsement  imports  is  fixed  by  the  same  rule  of  commercial  law,  and  parol 
evidence  is  not  admissible  to  prove  that  a  party  whose  name  appears  on  the 
back  of  the  certificate  intended  to  assume  any  other  relation  than  that  of 
indorser.' 

Liability  of  Indorsers  of  Nonnegotiable  Certificates.  —  If  a  certificate  lacks  any  of  the 
essential  elements  of  negotiability,  the  indorser  is  not  liable  on  his  indorse- 
ment, but  only  passes  his  interest  in  the  contract.3 

(b)  Presentment  and  Demand  —  Certificate  Payable  at  Time  Certain.  —  When  a  Certificate 
of  deposit  is  payable  at  a  specified  time,  it  is  held  that  an  indorsee,  in  order 
to  hold  previous  indorsers,  should  present  at  maturity.4 

Certificate  Payable  on  Demand.  —  When  a  certificate  of  deposit  is  payable  on 
demand,  it  should  be  presented  by  the  holder  within  a  reasonable  time.  What 
is  a  reasonable  time  must  in  every  instance  be  determined  by  the  circumstances 
of  the  case  and  the  situation  of  the  parties.5 


bank  liable  thereon,  and  the  bank  is  therefore 
not  liable  to  an  attaching  creditor  of  the  de- 
positor under  section  205  of  the  Ohio  Code. 
Howe  -\  Hartness,  11  Ohio  St.  449,  78  Am. 
Dec.  312. 

But  it  is  otherwise  where  the  certificate  has 
not  been  negotiated.  Ham  v.  Peery,  39  111. 
App.  341. 

M.  deposited  a  sum  of  money  with  the  plain- 
tiffs and  soon  afterwards  absconded.  The 
bank  had  given  him  a  receipt,  stating  that  the 
money  was  payable  on  the  production  of  that 
•document.  A  writ  of  attachment  issued 
against  the  depositor's  property  as  an  abscond- 
ing insolvent  debtor,  and  the  defendant  was 
appointed  official  assignee.  The  latter  then 
demanded  the  money  without  producing  the 
receipt,  which  never  came  into  his  possession, 
but  the  plaintiffs  had  notice  of  the  attachment 
and  of  the  appointment  of  the  defendant  as 
assignee.  The  assignee  then  sued  the  plain- 
tiffs for  the  money.  Proceedings  in  the  action 
were  restrained  by  an  interim  injunction  in 
which  the  plaintiffs  required  the  defendant 
and  another  claimant  of  the  money,  whose 
claim  accrued  after  the  attachment,  to  inter- 
plead. It  was  held  that  the  plaintiffs  ought  to 
have  paid  over  the  money  to  the  assignee,  and 
that  they  could  not  refuse  to  do  so  because 
the  receipt  had  not  been  surrendered  to  them. 
Bank  of  Montreal  v.  Little,  17  Grant's  Ch.  (U. 

•C-)  313. 

1.  Eights  and  Liabilities  of  Indorsers.  —  Mills 
*.  Barney,  22  Cal.  240;  Kilgore  v.  Bulkley,  14 
Conn.  362;  Carey  v.  McDougald,  7  Ga.  84; 
Bean  v.  Briggs,  1  Iowa  488,  63  Am.  Dec.  464; 
Cate  v.  Patterson,  25  Mich.  191;  Pardee  v. 
Fish,  60  N.  Y.  265,  19  Am.  Rep.  176.  See  also 
Johnson  v.  Henderson,  76  N.  Car.  227. 

2.  Drake  v.  Markle,  21  Ind.  433,  83  Am. 
Dec.  358. 

3.  Easton  v.  Hvde,  13  Minn.  90;  O'Neill  v. 
Bradford,  1  Pin.  (Wis.)  390,  42  Am.  Dec.  574. 

4.  Presentment  and  Demand  —  Certificate  Pay- 
able at  Time  Certain.  —  The  defendant  was  sued 
as  indorser  on  the  following  certificate  of  de- 
posit: "  The  Bank  of  Zumbrota,  Zumbrota, 
-Minn.,  July  27,  1893.    J.  J.  Starz  has  deposited 


in  this  bank  two  thousand  dollars,  payable  to 
the  order  of  himself  on  the  return  of  this  cer- 
tificate properly  indorsed,  with  interest  at 
four  per  cent.  To  be  left  six  months.  No  in- 
terest after  maturity.  Not  subject  to  check. 
[Signed]  E.  V.  Canfield,  cashier."  It  was 
held,  that  this  was  a  "  time  "  and  not  a  "  de- 
mand "  certificate;  that  payment  was  de- 
mandable  at  the  expiration  of  six  months, 
and,  as  between  the  holder  and  the  indorser, 
it  matured  at  that  date;  that,  to  hold  the  in- 
dorser, it  should  have  been  presented  for  pay- 
ment on  the  last  day  of  grace,  January  30, 
1894.  Towle  v.  Starz,  (Minn.  1897)  69  N.  W. 
Rep.  1098. 

5.  Instances  of  Reasonable  Presentment  of  Cer- 
tificates Payable  on  Demand.  —  A  certificate  of 
deposit  dated  May  11,  1872,  was  transferred 
to  the  plaintiff  June  5th.  The  bank  was 
adjudged  bankrupt  September  12th.  The 
plaintiff  presented  it  for  payment  December 
31st.  In  an  action  against  the  defendant  as 
indorser,  it  was  held  that  if  neglect  to  make  a 
demand  within  a  reasonable  time  was  a  de- 
fense, there  was  under  the  circumstances  no 
such  laches  as  would  prevent  a  recovery. 
Pardee  v.  Fish,  60  N.  Y.  265,  19  Am.  Rep.  176. 

In  Lindsey  v.  McClelland,  18  Wis.  481,  S6 
Am.  Dec.  786,  a  delay  of  six  days  in  present- 
ing a  certificate  payable  on  demand  was  held 
not  to  be  sufficient  to  discharge  an  indorser. 
The  court,  by  Cole,  J.,  said:  "  Now,  there  is 
much  reason  for  saying  that,  in  an  instrument 
of  that  nature,  neither  of  the  parties  to  it  nor 
the  indorser  contemplates  an  immediate  de- 
mand for  the  payment,  and  hence  the  holder 
may  not  be  responsible  for  the  use  of  the  same 
degree  of  diligence  as  the  law  requires  in 
other  cases.  For  there  would  seem  to  be  no 
object  in  depositing  money  in  a  bank  with  the 
intention  of  immediately  drawing  it  out. 
And  therefore  we  think  there  was  no  want  of 
diligence  in  presenting  this  certificate  to  the 
bank  for  pavment." 

Presentment  Delayed  at  Indorser's  Instance.  — 
Where  a  certificate  payable  on  demand,  but 
which  contains  a  provision  that  it  shall  not 
draw  interest  unless  the  deposit  is  left  three 
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(3)  Bona  Fide  Holders  —  Must  Acquire  Title  Before  Certificate  Is  Overdue.  —  The 
holder  of  a  certificate  of  deposit,  in  order  to  take  it  free  from  equities  existing 
between  the  original  parties,  must,  as  in  the  case  of  other  negotiable  instru- 
ments, acquire  it  before  it  has  become  overdue.1 

A  Certificate  Payable  at  a  Time  Certain  matures  at  the  expiration  of  the  time  for 
which  it  is  issued.2 

A  Certificate  Payable  on  Demand  must,  it  seems,  be  taken  within  a  reasonable  time, 
and  what  constitutes  a  reasonable  time  must  be  determined  by  the  facts  of 
each  particular  case.3 

IV.  Power  of  Banks  to  Issue.  —  It  is  plain  that  banks,  like  other  corpora- 
tions and  individuals,  have  the  power  to  issue  negotiable  paper  unless  prohib- 
ited by  statute;4  and  certificates  of  deposit  are  invalid  only  where  they  are 


months,  is  indorsed  by  the  payee  and  trans- 
ferred by  him  before  the  expiration  of  the 
three  months,  with  a  special  request  that  the 
indorsee  shall  not  present  it  until  the  expira- 
tion of  the  three  months,  and  the  accrued  in- 
terest at  the  date  of  the  transfer  is  actually 
paid  to  the  indorser,  and  the  indorsee  presents 
it  the  next  day  after  the  expiration  of  the 
three  months,  and  the  bank  has  in  the  mean- 
time failed,  the  indorser,  in  an  action  against 
him  by  the  indorsee,  is  not  relieved  from  lia- 
bility on  the  ground  that  the  presentment  for 
payment  was  riot  made  in  due  time.  Cate  v. 
Patterson,  25  Mich.  191. 

Georgia  —  Statute.  —  A  certificate  of  deposit 
in  the  usual  form  is  in  effect  a  negotiable 
promissory  note  and  due  immediately,  and  no 
demand,  notice,  or  protest  is  necessary  to 
charge  the  indorser.  Lynch  v.  Goldsmith,  64 
Ga.  42. 

1.  Coye  v.  Palmer,  16  Cal.  159;  Tripp  v. 
Gurtenius,  36  Mich.  494,  24  Am.  Rep.  610; 
Rapid  City  First  Nat.  Bank  v.  Security  Nat. 
Bank,  34  Neb.  71. 

2.  When  Certificate  Becomes  Overdue  —  Cer- 
tificate Payable  at  Time  Certain.  —  A  certificate 
of  deposit  as  follows:  "  This  certifies  that  A. 
B.  has  deposited  in  this  bank  $3, 000,  payable 
to  order  of  self,  in  current  funds,  on  return  of 
this  certificate  properly  indorsed.  This  deposit 
not  subject  to  check.  With  interest  at  six  per 
•cent  if  left  six  months;  no  interest  after  six 
months,"  is  overdue,  so  as  to  charge  purchasers 
with  notice  of  equities,  after  the  expiration  of 
six  months,  and  not  until  then.  Kirkwood  v. 
Hastings  First  Nat.  Bank,  40  Neb.  484,  42  Am. 
St.  Rep.  683. 

A  certificate  of  deposit  in  the  usual  form, 
payable  to  the  order  of  the  depositor  on  the 
return  of  the  certificate  properly  indorsed,  had 
stamped  across  its  face  the  words:  "  This 
certificate  payable  three  months  afterdate  with 
six  per  cent  interest  per  annum  for  the  time 
specified."  It  was  held  that  the  indorsee,  to 
whom  the  certificate  was  transferred  more 
than  three  months  after  its  date,  took  it  sub- 
ject to  equities  between  the  original  parties. 
Rapid  City  First  Nat.  Bank  v.  Security  Nat. 
Bank,  34  Neb.  71. 

3.  Certificates  Held  Not  to  Be  Overdue  when 
Transferred.  —  Certificates  of  deposit  arc  nego- 
tiable instruments  due  from  the  date  of  their 
issue,  and  an  indorsee,  in  order  to  take  the 
instrument  free  from  equities,  must  take  it 
within  a  reasonable  time  after  its  issue,  and 
it  seems  that  the  lapse  of  thirty-one  days  is 
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not  an  unreasonable  time.  Birch  v.  Fisher, 
51  Mich.  36. 

Where  a  certificate  of  deposit  is  negotiated, 
two  days  after  its  date,  to  a  party  receiving  it 
in  good  faith,  for  a  valuable  consideration,  it 
will  not  be  regarded  as  overdue  at  the  time. 
A  reasonable  time  must  have  elapsed  for  the 
purpose  of  negotiation,  or  presentment  for 
payment,  before  it  will  be  regarded  as  over- 
due. Howe  v.  Hartness,  11  Ohio  St.  449,  78 
Am.  Dec.  312. 

In  National  Bank  v.  Washington  County 
Nat.  Bank,  5  Hun  (N.  Y.)  605,  it  was  held 
that  where  a  bank  issued  a  certificate  of  de- 
posit payable  on  its  return  properly  indorsed, 
it  was  liable  thereon  to  a  bona  fide  holder  to 
whom  it  was  transferred  seven  years  after  its 
issue,  notwithstanding  a  payment  thereof  to 
the  original  holder.  Learned,  P.  J.,  deliver- 
ing the  opinion  of  the  court,  said:  "  It  was 
urged  by  the  defendants  that  the  certificate 
was  payable  forthwith;  that  after  the  lapse 
of  an  unreasonable  time  (in  this  case  seven 
years)  it  was  presumed  to  be  dishonored,  and 
therefore  that  the  assignee  took  it  subject  to 
all  equities.  We  think  not.  The  very  nature 
of  the  instrument  and  the  ordinary  modes  of 
business  show  that  a  certificate  of  deposit,  like 
a  deposit  credited  in  a  pass  book,  is  intended 
to  represent  moneys  actually  left  with  the 
bank  for  safe  keeping  which  are  to  be  retained 
until  the  depositor  actually  demands  them. 
Such  a  certificate  is  not  dishonored  until  pre- 
sented." 

Certificate  Held  to  Be  Overdue.  —  An  indorsee 
of  a  certificate  of  deposit  who  receives  it  more 
than  six  years  after  its  date  is  not  a  bona  fide 
holder,  but  takes  it  subject  to  equities  between 
the  original  parties  to  it.  Gregg  <".  Union 
County  Nat.  Bank,  87  Ind.  238. 

4.  Power  of  Banks  to  Issue. —  Rockwell  v. 
Elkhorn  Bank,  13  Wis.  653. 

See  the  titles  Bills  of  Exchange  and  Prom- 
issory Notes,  vol.  4,  p.  183;  Banks  and 
Banking,  vol.  3,  p.  797. 

A  banking  corporation  which  has  power  to 
issue  its  promissory  notes  has  also  power  to 
issue  certificates  of  indebtedness.  Curtis  v. 
Leavitt,  15  N.  Y.  9. 

Issue  of  Certificate  after  Surrender  of  Eight  to 
Exercise  Banking  Functions.  —  The  first  section 
of  the  Illinois  Act  of  January  10,  1855  (Scales' 
Comp.  124),  provides  that  any  banking  asso- 
ciation in  the  state  which  may  desire  to  close 
the  business  of  circulating  its  bills  may  file  a 
certificate  of  the  fact  with  the  auditor  and  may 
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■within  the  operation  of  some  statute  regulating  the  exercise  of  banking  func- 
tions and  prohibiting  the  issuing  of  certain  specified  forms  of  paper.1 

Notes  Designed  to  Circulate  as  Money  —  Statutes.  —  A  certificate  of  deposit  is  not 
designed  nor  adapted  to  serve  the  purposes  of  money,  and  is  not  embraced 
within  the  provisions  of  the  federal  statutes  regulating  the  power  of  banks  to 
issue  notes  intended  to  circulate  as  such.2 

Certificates  Payable  on  Time.- —  In  the  absence  of  statutory  inhibition,  the  right 
of  banks  to  issue  certificates  of  deposit  payable  at  a  future  time,  and  not 
intended  to  circulate  as  money,  has  not  been  questioned.3  But  in  some  states 
this  power  is  restricted  by  the  provisions  of  statutes  making  it  illegal  for  banks 
to  put  in  circulation  any  bills  or  notes  unless  the  same  shall  be  made  payable 
on  demand.4 

V.  Rights  and   Liabilities  of  the  Issuing  Bank — 1.  Rights — a.  To 

Require  Surrender  of  Certificate  upon  Payment.  —  A  certificate  of 
deposit  being  a  negotiable  instrument,  the  bank  has  a  right,  upon  payment  of 
the  deposit,  to  insist  that  the  certificate  shall  be  produced  and  delivered  up  to 
it ;  and  where  payment  is  demanded  and  it  appears  that  the  certificate  is  in 
the  hands  of  a  third  person  claiming  title  to  it,  the  bank  may  properly  refuse 
payment,  and  this  although  a  bond  of  indemnity  be  tendered  to  it.5  The 
claimant's  only  remedy  is  in  chancery.6 

interpleader.  —  By  statute  in  some  of  the  states,  the  bank  may  pay  the 
money  into  court  and  require  the  rival  claimants  to  interplead.7 

b.  To  Require  Indemnity  when  Certificate  is  Lost.  —  When  a 
negotiable  certificate  of  deposit  has  been  lost  or  destroyed,  it  seems  that  the 


surrender  its  bills  to  the  auditor  in  the  man- 
ner therein  provided.  The  fourth  section 
provides  that  after  filing  such  certificate,  the 
bank  shall  cease  to  do  any  banking  business 
whatever  or  to  have  any  banking  powers,  ex- 
cept to  wind  up  its  concerns,  collect  and  pay 
debts  due  to  and  from  the  bank,  and  to  sue 
and  be  sued  for  such  debts.  In  a  case  where 
a  bank  filed  the  certificate  mentioned  in  the  act, 
but  afterwards  received  a  deposit  and  issued  a 
certificate  for  the  same,  it  was  held  that  notwith- 
standing its  banking  powers  had  ceased,  it 
was  not  released  from  liability  upon  the  cer- 
tificate unless  the  party  depositing  had  knowl- 
edge of  the  fact.  Northern  Bank  v.  Zepp,  28 
111.  180. 

1.  Statutory  Regulations. — See  the  titles 
Banks  and  Banking,  vol.  3,  p.  792;  Bank- 
notes, vol.  3,  p.  772. 

Associations  organized  under  the  general 
banking  law  have  no  power  to  issue  certifi- 
cates of  deposit  save  under  the  sanction  of  the 
comptroller.  Orleans  Bank  v.  Merrill,  2  Hill 
(N.  Y.)  295. 

2.  Notes  Designed  to  Circulate  as  Money  —  Stat- 
utes. —  A  certificate  of  deposit  is  not  illegal  as 
being  in  violation  of  the  U.  S.  Rev.  Stat., 
§  5183,  which  forbids  national  banks  to  issue 
any  other  notes  to  circulate  as  money  than 
such  as  are  authorized  by  the  provisions  of  the 
statute.  Such  an  instrument  cannot  be  con- 
sidered as  a  note  intended  to  circulate  as 
money  within  the  meaning  of  the  statute. 
Hunt,  Appellant,  141  Mass.  515. 

Post  Notes.  —  A  certificate  of  deposit  in  the 
usual  form  issued  by  a  national  bank  to  one 
of  its  depositors  and  payable  to  order  is  not  a 
post  note  within  the  prohibition  of  §  5183,  U. 
S.  Rev.  Stat.  Riddle  v.  Butler  First  Nat.  Bank, 
27  Fed.  Rep.  503. 


3.  Certificates  Payable  on  Time.  —  Miller  v. 
Austen,  13  How.  (U.  S.)  218;  Riddle  v.  Butler 
First  Nat.  Bank,  27  Fed.  Rep.  503;  Kilgore  v.. 
Bulkley,  14  Conn.  362;  Patterson  v.  Poindex- 
ter,  6  W.  &  S.  (Pa.)  227,  40  Am.  Dec.  554. 

Banks  are  not  prohibited  from  giving  their 
engagements  on  time,  provided  such  engage- 
ments are  not  adapted  nor  intended  to  circu- 
late as  money.  Tracy  v,  Talmage.  18  Barb. 
(N.  Y.)  456. 

The  Georgia  Act  of  1837,  making  it  penal  in- 
a  bank  to  put  any  instrument  in  circulation) 
payable  at  a  longer  date  than  three  days,  ap- 
plies to  post  notes  only.  Carey  v.  McDougald,. 
7  Ga.  84. 

4.  Time  Certificates  —  Statutes  Restricting- 
Power  of  Banks  to  Issue.  —  In  Peru  Bank  v. 
Farnsworth.  18  111.  563,  it  was  held  that  a  cer- 
tificate of  deposit  payable  four  months  after 
date  was  void  under  a  statute  which  provided 
that  "  no  banking  association  or  individual 
banker  shall  issue  or  put  in  circulation  any 
bills  or  notes  of  such  association  or  banker, 
unless  the  same  shall  be  made  payable  on  de- 
mand." 

Where,  upon  the  deposit  of  money  in  a  bank, 
the  depositor  received  a  book  containing  the 
cashier's  certificate  thereof,  in  which  it  was 
stated  that  the  money  was  to  remain  in  de. 
posit  for  a  certain  time,  it  was  held  that  such 
agreement  was  illegal  and  void,  under  Massa- 
chusetts Rev.  Stat.,  c.  36,  g  57,  as  being  a  con- 
tract  by  the  bank  for  the  payment  of  money 
at  a  future  day  certain.  White  v.  Franklin 
Bank.  22  Pick. '(Mass.)  181. 

5.  Read  v.  Marine  Bank,  59  Hun  (N.  Y.)  578. 

6.  Fells  Point  Sav.  Inst.  v.  Weedon,  iS  Md. 
320,  81  Am.  Dec.  603. 

7.  Cassidy  v.  Faribault  First  Nat.  Bank,  3a 
Minn.  86. 
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bank  has  a  right  to  require  indemnity  against  all  future  claims  under  it  before 
its  payment  can  be  enforced  by  law.1  The  contrary  has,  however,  been  held 
in  cases  where  it  was  clearly  shown  that  the  instrument  was  not  indorsed,  or 
that  it  was  lost  after  maturity.2 

2.  Liabilities  —  a.  UPON  THE  CERTIFICATE  —  (i)  Production  of  Certificate 
Prima  Facie  Proof.  — In  a  suit  against  a  bank  on  a  certificate  of  deposit,  the 
production  of  the  instrument  makes  a  prima  facie  case.  The  certificate  is  an 
acknowledgment  that  the  bank  has  received  the  sum  of  money  specified  therein, 
and  the  burden  is  upon  it  to  show  that  it  has  in  some  way  discharged  the 
liability.3 

(2)  Certificate  Payable  to  Alternate  Payees.  —  When  a  deposit  is  made  and 
a  certificate  is  issued  payable  to  the  order  of  the  depositor  or  to  a  third  person, 
it  seems  that  the  bank  has  no  right  to  pay  the  deposit  to  such  third  person 
after  the  death  of  the  depositor.4 

(3)  Certificate  Issued  Without  Deposit.  —  A  bona  fide  purchaser  of  a  certifi- 
cate of  deposit  is  not  affected  by  the  circumstance  that  no  deposit  was  in  fact 
made.5 


1.  Lost  Certificates  — ■  Eight  to  Require  Indem- 
nity.—  Welton  v.  Adams,  4  Cal.  38,  60  Am. 
Dec.  579. 

Where  a  certificate  of  deposit  is  lost  and  an 
action  is  brought  thereon,  the  defendant  is  en- 
titled to  the  indemnity  provided  by  statute 
(2  New  York  Rev.  Stat.  406,  §  75)  in  actions 
upon  lost  negotiable  instruments,  and  this 
though  it  appears  that  the  instrument  has  not 
been  indorsed;  indemnity  must  be  given  with- 
out regard  to  the  fact  of  actual  negotiation. 
Frank  v.  Wessels.  64  N.  Y.  155. 

2.  Kirkwood  v.  Hastings  First  Nat.  Bank, 
40  Neb.  484,  42  Am.  St.  Rep.  683;  Citizens' 
Nat.  Bank  z'.  Brown,  45  Ohio  St.  39,  4  Am.  St. 
Rep.  526. 

3.  Cushman  v.  Illinois  Starch  Co.,  79  111.  281. 
Liability  of  Estate  of  Deceased  Partner.  —  In  an 

action  against  an  administrator  upon  a  certifi- 
cate of  deposit,  it  appeared  that  the  certificate 
was  issued  by  a  banking  firm  of  which  the  de- 
fendant's intestate  had  been  a  member.  The 
certificate  was  not  taken  up  at  maturity,  but  a 
receipt  for  the  payment  of  interest  from  year  to 
year  had  been  indorsed  on  the  certificate  by 
the  other  partners,  who  continued  the  business. 
It  was  held  that  this  fact  did  not  constitute  an 
assumption  of  the  debt  by  the  new  firm,  or  the 
release  of  the  old  firm,  and  that  the  estate  of 
the  deceased  partner  was  liable  for  it.  Hawk 
v.  Johnston,  (Pa.  1886)  5  Cent.  Rep.  468. 

Amount  of  Liability  upon  Certificate  Issued  for 
Deposit  of  Bank's  Own  Notes.  —  The  agent  of  the 
plaintiff  deposited  in  the  defendant's  bank,  in 
the  notes  of  that  bank,  the  sum  of  seven  thou- 
sand seven  hundred  and  thirty  dollars  and 
eighty-one  cents,  and  received  from  the  cashier 
a  general  certificate  of  deposit  for  the  amount. 
The  plaintiff  afterwards  presented  the  certifi- 
cate at  the  bank  and  demanded  payment  of  the 
sum  mentioned  in  it  in  gold  or  silver,  which 
was  refused  by  the  cashier,  who,  at  the  same 
time,  tendered  the  amount  in  the  notes  of  the 
bank.  At  the  time  the  deposit  was  made  and 
at  the  time  of  the  demand  the  notes  of  the 
bank  were  of  the  value  of,  and  current  in  the 
country  at,  half  their  nominal  amount.  In  an 
action  upon  the  certificate  it  was  held  that 
under  the  charter  of  the  bank,  which  provided 
that  the  bank  should  redeem  and  pay  its  bills 


in  gold  or  silver,  the  acceptance  of  the  gen- 
eral deposit  was  a  redemption  of  the  bills,  and 
the  depositor  was  entitled  to  receive  the  amount 
of  the  certificate  in  gold  or  silver.  Common- 
wealth Bank  v.  Wister.  2  Pet.  (U.  S.)  318. 

4.  Certificate  Payable  to  Alternate  Payees.  —  S. 
deposited  a  sum  of  money  in  bank  and  re- 
ceived a  certificate  of  deposit  payable  to  the 
order  of  himself  or  of  E.,  on  the  return  of  the 
certificate.  After  the  death  of  S.,  E.,  who  was- 
his  wife,  presented  the  certificate  and  drew 
from  the  bank  the  amount  of  the  deposit.  In 
an  action  by  S.'s  executor  it  was  held  that  the 
certificate  of  deposit  did  not  authorize  the  pay- 
ment of  the  money  to  E.  after  the  death  of  S. 
Baltimore  Second  Nat.  Bank  v.  Wrightson,  by 
Md.  81. 

5.  Certificate   Issued  Without  Deposit.  —  The 

vice-president  and  the  assistant  cashier  of  the 
bank  of  which  the  defendant  was  the  receiver, 
together  with  one  W.,  of  W.  &  Co.,  conspired 
to  defraud  the  bank  by  using  its  funds  in  specu- 
lating in  wheat  through  K.  &  Co.  To  make 
good  the  amount  of  an  overdraft  by  K.  &  Co. 
upon  the  plaintiff  bank,  W.  deposited  with  it 
a  certificate  of  deposit  signed  by  the  assistant 
cashier,  stating  that  W.  &  Co.  had  deposited 
two  hundred  thousand  dollars  to  the  credit  of 
the  plaintiff  for  the  use  of  K.  &  Co.  In  an 
action  upon  this  certificate  it  was  held  that  the 
plaintiff  was  a  bona  Jide  purchaser,  and  that  the 
fact  that  no  money  had  been  in  fact  deposited 
by  W.  &  Co.  did  not  constitute  a  defense. 
Armstrong  v.  American  Exch.  Nat.  Bank,  133 
U.  S.  433- 

The  cashier  of  a  bank,  for  the  purpose  of 
raising  money,  made  and  delivered  for  nego- 
tiation to  an  agent  a  certificate  that  such  agent 
had  deposited  five  thousand  dollars  with  the 
bank,  no  deposit  having  in  fact  been  made. 
The  agent  indorsed  it,  and  procured  a  third 
person  to  sell  it,  at  a  discount  of  eighty  dollars 
over  and  above  interest  and  exchange,  upon 
an  agreement  of  the  buyer  that  it  should  not 
be  presented  for  payment  within  thirty  days. 
It  was  held  that  these  facts  did  not  raise  such 
a  suspicion  as  to  require  the  holder  to  give  evi- 
dence that  he  took  the  certificate  in  good  faith 
and  without  notice  of  a  design  of  the  cashier 
to  divert  the  proceeds  from  the  use  of  the  bank 
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Accommodation  Certificate.  —  And  where  a  certificate  is  so  issued  by  a  bank  for 
the  accommodation  of  one  of  its  customers,  the  holder  may  recover  although 
he  has  knowledge  of  the  fact.1 

(4)  Forged  Indorsements.  —  It  is  a  general  principle  that  a  bank  must  know 
the  signature  of  the  depositor,  and  if  his  indorsement  be  forged  to  a  certificate, 
the  bank  is  still  liable  to  him  notwithstanding  it  has-  paid  out  the  amount  in 
good  faith.2 

b.  Upon  the  Deposit  —  Certificate  Fraudulently  Issued. — A 
bank  may  sometimes  be  held  liable  for  a  deposit  passed  over  its  counter, 
although  it  may  not  be  liable  upon  the  certificate  issued  therefor,  or  may  not 
in  fact  have  received  the  money  which  the  certificate  represents.  Thus,  in 
a  case  where  a  person  handed  a  sum  of  money  to  the  teller,  intending  it  to 


to  his  private  benefit.  Barnes  v.  Ontario 
Bank,  19  N.  Y.  152. 

1.  Certificate  Issued  for  Accommodation  of  a 
Customer.  —  The  mere  fact  that  the  holder  of  a 
valid  certificate  of  deposit  knew  that  the  per- 
son to  whom  it  was  given  had  no  deposit  with 
the  bank  giving  the  same,  and  that  it  was 
issued  simply  for  his  accommodation,  is  no 
defense  to  an  action  thereon.  Holland  Trust 
Co.  v.  Waddell,  75  Hun  (N.  Y.)  104. 

A  bank  ordered  certain  goods  from  the  plain- 
tiffs on  behalf  of  certain  of  its  customers. 
These  parties  being  unable  to  pay  at  the  time, 
the  acting  cashier  of  the  bank  took  their  notes 
and  sent  to  the  plaintiffs  a  certificate  of  deposit 
payable  in  three  months.  It  was  held  that  the 
bank  was  liable  upon  the  certificate.  Crystal 
Plate  Glass  Co.  v.  Livingston  First  Nat.  Bank, 
6  Mont.  303. 

2.  Forged  Indorsements.  —  An  agent  deposited 
a  sum  of  money  and  took  a  certificate  of  de- 
posit payable  to  his  principal.  He  afterwards 
forged  the  principal's  indorsement  and  drew 
out  the  deposit.  In  an  action  by  the  principal 
against  the  bank  it  was  held  that  the  bank  was 
liable.    Honig  v.  Pacific  Bank,  73  Cal.  464. 

Where  a  depositor  had  certificates  of  deposit 
stolen  from  him,  and  his  name  forged  thereon 
by  way  of  indorsement,  upon  the  strength  of 
which  the  issuing  bank  paid  the  certificates, 
without  the  knowledge  or  consent  of  the  de- 
positor, it  was  held  that  the  bank  was  still 
liable  to  such  depositor,  where  it  was  not 
shown  that  he  had  been  guilty  of  negligent 
conduct  in  the  loss  of  the  certificates,  or  de- 
layed in  notifying  the  bank  of  the  loss  as  soon 
as  he  discovered  it;  and  this  was  held  to  be  the 
case  even  where  the  issuing  bank  had  relied 
upon  the  indorsement  of  the  bank  which  first 
cashed  the  certificates  and  of  other  banks 
through  which  the  certificates  had  subse- 
quently passed  for  collection.  Frankfort  First 
Nat.  Bank  v.  Bremer,  7  Ind.  App.  685. 

Recovery  of  Money  Paid  Out  on  Certificate  with 
Forged  Indorsement.  —  In  Stout  v.  Benoist,  3g 
Mo.  277,  go  Am.  Dec.  466,  where  a  bank 
cashed  a  certificate  of  deposit,  issued  by  it,  on 
the  forged  indorsement  of  the  person  to  whom 
it  was  issued,  it  was  held,  in  an  action  by  the 
issuing  bank  against  the  bank  which  had  pre- 
sented it  for  collection,  that  a  bank  is  bound  to 
know  the  signatures  of  its  depositors,  and  that 
where  both  persons  are  equally  innocent,  and 
one  is  compelled  to  know  and  act  upon  his 
knowledge,  and  the  other  has  no  means  of 
knowledge,  it  would  be  inequitable  to  burden 
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the  latter  with  a  loss  for  the  purpose  of  ex- 
onerating the  former. 

A  certificate  of  deposit  was  lost,  and  the  sig- 
nature of  the  original  payee  was  forged  on  the 
certificate,  in  which  condition  it  was  presented 
by  another  bank  to  the  bank  of  issue  and  paid; 
afterwards  the  forgery  was  discovered,  and  the 
bank  which  issued  the  certificate  paid  the  orig- 
inal payee,  and  then  brought  an  action  to 
compel  the  bank  which  had  presented  the 
forged  certificate  to  refund.  The  court  held 
that  the  latter  bank  was  liable  for  the  amount, 
unless  it  could  show  that,  at  the  time  the  de- 
mand was  made  upon  it  to  refund,  it  was  a 
bona  fide  holder  for  value;  and  that  such  bank 
would  not  be  considered  a  bona  fide  holder  of 
the  certificate  if,  at  the  time  the  forgery  was 
discovered  and  demand  for  reimbursement 
made,  it  had  a  balance  to  the  credit  of  its  im- 
mediate indorser  as  great  as  or  greater  than  the 
amount  of  the  certificate;  the  entry  of  such 
credit  not  being  conclusive  upon  the  bank,  or 
such  as  would  preclude  it  from  correcting  the 
account  after  the  discovery  of  the  forgery. 
Merchants'  Bank  v.  Marine  Bank,  3  Gill  (Md.) 
96,  43  Am.  Dec.  300. 

Partial  Payment  upon  Certificate  to  Person  Not 
the  Rightful  Holder.  —  The  plaintiff,  who  could 
neither  read  nor  write,  held  a  certificate  of  de- 
posit of  four  hundred  dollars  in  the  defendant 
bank,  payable  to  his  order  on  the  return  thereof 
properly  indorsed.  He  returned  it  and  re- 
ceived therefor  one  hundred  dollars  in  cash 
and  another  certificate  for  two  hundred  dollars 
only.  About  eleven  months  later,  when  he 
called  for  the  amount  due  on  this  last  certifi- 
cate, he  claimed  for  the  first  time  that  he  was 
entitled  to  one  hundred  dollars  more.  It  ap- 
peared that  one  hundred  dollars  had  been  paid 
and  indorsed  on  the  face  of  the  four-hundred- 
dollar  certificate  about  three  months  before  it 
was  returned;  but  the  plaintiff  testified  that 
the  money  was  not  drawn  or  received  by  him, 
and  the  bank  was  unable  to  name  the  person 
to  whom  it  was  paid.  Upon  the  evidence 
showing  these  facts,  among  others,  and  tend- 
ing to  show  that,  without  the  plaintiff's  fault, 
some  unauthorized  person  had  obtained  posses- 
sion of  the  four-hundred-dollar  certificate  and 
had  drawn  one  hundred  dollars  thereon,  it  was 
held  that  the  plaintiff  was  not,  as  a  matter  of 
law,  guilty  of  such  negligence  in  failing  to  dis- 
cover and  inform  the  bank  of  the  unauthorized 
payment  as  to  estop  him  from  asserting  his 
claim  for  the  amount  thereof.  Devine  v.  Bald- 
win Bank,  91  Wis.  68. 
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be  a  deposit  with  the  bank,  and  received  what  was  fraudulently  represented  to 
him  and  was  believed  by  him  to  be  the  certificate  of  the  bank,  or  the  same 
thing,  but  what  was  in  fact  the  personal  obligation  of  its  president,  or  the 
obligation  of  a  firm  of  which  he  was  a  member,  it  was  held  that  the  bank  was 
liable  as  upon  a  deposit  to  it,  and  could  not  set  up  as  a  defense  the  fraud  of 
its  own  officers  in  issuing  the  certificate  and  misapplying  the  fund.1 

VI.  Payment  of  Debts  in  Certificates  of  Deposit.  —  A  certificate  of 
deposit  is  merely  a  conditional  payment  of  a  debt,  and  where  there  is  no 
express  agreement  that  the  creditor  shall  receive  the  certificate  in  satisfaction, 
the  loss,  in  case  the  certificate  is  dishonored,  will  ordinarily  fall  upon  the 
debtor.2    But  it  is  otherwise  if  the  creditor  receives  the  certificate  and  holds 


1.  Liability  for  Certificates  Fraudulently  Issued. 

—  The  plaintiff  handed  a  sum  of  money  to  the 
teller  of  the  defendant  bank  in  its  banking 
office  and  over  its  counter,  stating  that  he  de- 
sired to  leave  it  on  deposit  with  the  bank;  the 
teller  gave  him  a  certificate  which  was  in  form 
an  acknowledgment  that  the  plaintiff  had  de- 
posited money  with  Van  C,  and  contained  the 
personal  obligation  of  the  latter  to  repay 
the  amount.  Van  C.  was  the  president  of  the 
bank;  the  certificate  was  signed  by  him,  but 
not  in  his  official  capacity.  The  bank  was  not 
named  in  it,  and  there  was  nothing  on  its  face 
indicating  that  the  money  was  deposited  with 
the  bank,  or  that  it  assumed  any  obligation  in 
respect  thereto.  The  plaintiff  did  not  read  the 
receipt  when  he  received  it.  In  an  action  to 
recover  the  amount  of  the  deposit,  it  was  held 
that  the  plaintiff  was  not  precluded  by  the  cer- 
tificate, but  that  it  was  a  question  of  fact 
for  the  jury  whether  the  deposit  was  made 
with  the  bank  or  with  Van  C.  personally. 
Coleman  v.  Elmira  First  Nat.  Bank,  53  N.  Y. 
388. 

In  another  case  against  the  same  defendant, 
it  appeared  that  the  plaintiff  deposited  money 
with  the  teller  of  the  bank  over  its  counter 
and  received  a  certificate  of  deposit  therefor, 
purporting  to  be  issued  by  Van  C.  individually ; 
the  plaintiff  had  previously  made  deposits  with 
the  bank  under  similar  circumstances  and  had 
received  similar  certificates,  which  had  been 
paid  on  demand  at  the  counter  of  the  bank  by 
its  employees;  he  made  the  deposit  on  the 
credit  of  the  bank  and  accepted  the  certificate 
as  an  evidence  of  the  deposit  under  the  honest 
belief  that  it  was  the  obligation  of  the  bank. 
Van  C.  was  not  present  at  the  time  the  deposit 
was  made,  nor  was  his  name  then  mentioned; 
the  plaintiff  knew  him  only  as  the  president  of 
the  bank.  In  an  action  upon  the  certificate,  it 
was  held  that  under  the  circumstances  the 
plaintiff  was  entitled  to  believe  that  the  certifi- 
cate was  delivered  to  him  as  the  obligation  of 
the  bank,  and  that  the  latter  was  estopped  from 
denying  its  liability  thereon.  West  v.  Elmira 
First  Nat.  Bank,  20  Hun  (N.  Y.)  408. 

The  plaintiff,  who  had  a  sum  on  deposit  in 
the  defendant's  bank,  asked  the  teller  if  the 
bank  took  any  money  on  certificates,  and  was 
told  that  it  did;  whereupon  the  plaintiff  drew 
his  check  for  seven  hundred  dollars  and  re- 
quested that  a  certificate  for  that  amount  be 
issued  to  him.  When  the  certificate  was 
handed  to  him,  instead  of  being  the  certificate 
of  the  bank,  it  appeared  to  be  that  of  B.  &  Co. 
The  plaintiff  inquired  the  meaning  of  this  and 


told  the  teller  that  he  wanted  nothing  but  a 
bank  certificate,  but  the  teller  assured  him 
that  this  was  one  and  the  same  thing,  upon 
which  assurance  he  took  the  certificate.  The 
transaction  took  place  in  the  presence  of  the 
cashier  of  the  bank.  B.  &  Co.  afterwards  be- 
came insolvent,  and  the  plaintiff,  after  ascer- 
taining the  fraudulent  character  of  the  trans- 
action, tendered  the  certificate  to  the  bank  and 
demanded  the  payment  of  his  original  deposit. 
In  an  action  it  was  held  that  the  bank  was  re- 
sponsible for  the  safe-keeping  of  the  money  of 
the  depositor  and  that  it  could  not  set  up  in 
answer  to  a  demand  for  repayment  the  fraud 
of  its  own  officers  in  issuing  such  a  fraudulent 
certificate.  Steckel  v.  Allentown  First  Nat. 
Bank,  93  Pa.  St.  376,  39  Am.  Rep.  758.  Fol- 
lowed in  Ziegler  v.  Allentown  First  Nat.  Bank, 
93  Pa.  St.  393,  a  case  involving  a  similar  state- 
ment of  facts. 

But  in  another  case  against  the  same  de- 
fendant, growing  out  of  a  similar  transaction, 
a  different  statement  of  facts  led  to  an  oppo- 
site conclusion.  In  this  case  it  appeared  that 
the  plaintiff,  a  business  man  accustomed  to 
financial  transactions,  called  upon  B.,  the  pres- 
ident of  the  bank,  and  inquired  of  him  if  the 
bank  paid  interest  on  deposits.  B.  replied 
that  it  did  not,  but  that  he  could  give  him  a 
certificate  that  would.  The  plaintiff  then  de- 
posited with  B.  a  sum  of  money  and  received 
in  exchange  an  interest-bearing  certificate  of 
deposit  issued  in  the  name  of  the  banking 
house  of  B.  &  Co.,  of  which  firm  B.  was  a 
member.  The  plaintiff  expressed  some  sur- 
prise that  the  certificate  of  deposit  was  not  in 
the  name  of  the  bank,  but  B.  assured  him  that 
it  was  all  the  same  thing,  that  B.  &  Co.  owned 
the  bank,  and  that  he  could  get  his  money  at 
the  bank  whenever  he  wanted  it.  B.  &  Co. 
actually  held  a  majority  of  the  bank  stock,  and 
the  plaintiff,  being  satisfied  with  B.'s  state- 
ment, accepted  the  certificate.  It  was  held  in 
this  case  that  there  was  no  evidence  of  a  con- 
tract of  deposit  between  the  plaintiff  and  the 
bank,  nor  any  evidence  from  which  it  could 
be  inferred  that  the  plaintiff  had  been  misled 
into  believing  that  there  was  such  a  contract, 
and  that  therefore  the  plaintiff  was  not  en- 
titled to  recover.  Allentown  First  Nat.  Bank 
v.  Williams,  100  Pa.  St.  123. 

2.  Payment  of  Debts  in  Certificates  of  Deposit. 
—  Leaker'.  Brown,  43  111.  372;  Huse  v.  Mc- 
Daniel,  33  Iowa  406;  Burrows  v.  Bangs,  34 
Mich.  304;  Lindsey  v.  McClelland,  18  Wis.  481, 
86  Am.  Dec.  786. 

See  also,  generally,  the  title  Payment 
1  Volume  V. 


Payment,  etc.  CERTIFICATES  OF  DEPOSIT— CHAIN.  Definitions. 


it  for  an  unreasonable  length  of  time  before  demanding  payment.1 

CERTIFIED  CHECKS.    (Sec  also  the  title  CHECKS,  post.)  —  See  note  2. 

CERTIFY.  —  The  natural  and  ordinary  meaning  of  the  verb  "  to  certify  "  is 
to  give  information  or  assurance.3 

CERTIORARI.  (For  an  exhaustive  treatment,  see  4  ENCYC.  OF  PL.  AND 
PR.,  p.  [.)■ — Certiorari  at  Common  Law.  —  Certiorari  at  common  law  was  an  original 
writ  issuing  out  of  chancery  or  the  King's  Bench,  directed  in  the  king's  name 
to  the  judges  or  officers  of  the  inferior  courts,  commanding  them  to  return  the 
record  in  a  cause  depending  before  them,  to  the  end  that  the  party  might  have 
the  more  sure  and  speedy  justice,  before  him  or  such  other  justice  as  he  should 
assign  to  determine  the  cause.4 

By  Legislation  in  Some  states  the  statutory  writ  differs  widely  from  the  common- 
law  certiorari,  and  in  other  states  the  writ  has  been  abolished.5 

CESSIONS.  (See  also  Cede.)  —  As  to  the  cession  of  territory  by  one 
country  to  another,  or  by  a  state  to  the  Union,  see  the  titles  International, 
Law  ;  Public  Lands  ;  States  ;  Treaties. 

CESTUI  QUE  TRUST.  — See  the  title  Trusts  and  Trustees. 

CHAIN.  — A  series  of  links  or  rings,  connected  or  fitted  into  one  another.6 


1.  Failure  of  Creditor  to  Exercise  Due  Diligence. 

—  Where  a  creditor  to  whom  a  certificate  of  de- 
posit was  made  payable  on  demand,  failed  to 
demand  payment  thereof  until  the  fifteenth 
day  after  his  acknowledgment  of  its  receipt, 
and  the  same  was  lost  in  consequence  of  the 
failure  in  the  meantime  of  the  bankers  is- 
suing it,  it  being  proved  that  demand  could 
at  any  time  between  the  issuing  of  the  certifi- 
cate and  the  demand  of  payment  have  been 
made  by  mail  in  two  days,  it  was  held  that  the 
creditor  did  not  use  due  and  reasonable  dili- 
gence in  demanding  its  payment,  and  that  by 
accepting  the  certificate  and  making  use  of  it 
for  his  own  purposes  he  made  the  bankers 
issuing  it  his  agents  to  hold  the  funds  subject 
to  his  order.  Bower  v.  Hoffman,  23  Md.  263, 
87  Am.  Dec.  569. 

2.  Certified  Check.  —  The  word  certify  as  com- 
monly understood  implies  that  the  check  upon 
which  the  words  of  certification  have  been  writ- 
ten has  passed  from  the  custody  of  the  bank 
and  into  the  hands  of  some  other  party;  and 
when  the  charge  is  that  the  defendant  "  did 
unlawfully,  knowingly,  and  wilfully  certify  a 
certain  check,"  the  import  of  that  accusation 
is  not  simply  that  he  wrote  certain  words  on 
the  face  of  the  check,  but  that  he  did  it  in  such 
a  manner  as  to  create  an  obligation  of  the  bank 

—  in  such  a  way  as  to  make  an  instrument 
which  can  properly  be  called  a  certified  check. 
Potter  v.  U.  S.,  155  U.  S.  444. 

In  an  action  by  a  bank  to  recover  the  amount 
paid  upon  a  raised  check  which  had  been  cer- 
tified by  it,  evidence  that  by  the  custom  and 
common  understanding  of  banks  and  mer- 
chants the  word  certified  at  the  time  of  the 
certification,  when  used  in  the  certification  of 
checks,  is  construed  to  import  an  obligation 
on  the  part  of  the  certifying  bank  to  pay  the 
amount  stated  in  the  check,  notwithstanding 
the  body  of  it  was  forged,  is  inadmissible. 
Security  Bank  v.  National  Bank  of  Republic, 
67  N.  Y.  458. 

3.  Writing.  —  Roberts  v.  Watkins,  14  C.  B. 
N.  S.  592,  108  E.  C.  L.  592.  In  this  case  it 
was  held  that  the  word  certify  does  not  neces- 


sarily import  a  writing,  for  if  it  did,  as  Byles, 
J.,  said,  there  would  be  no  occasion  for  ex- 
pressly stipulating,  as  is  often  done,  that  a  cer- 
tificate should  be  in  writing.  But  the  word 
"  certif.cate  "  has  been  held  to  imply  a  writing- 
See  Certificate. 

Foreman,  of  Grand  Jury.  (See  Encyc.  of  Pl, 
and  Pr.,  titles  Grand  Jury;  Indictment.)  — 
A  statute  required  that  indictments  should  be 
certified  by  the  foreman  of  the  grand  jury.  It 
was  held  that  this  statute  was  complied  with 
where  the  foreman  indorsed  on  the  back  of 
the  indictment  "  a  true  bill,"  and  subscribed 
his  name  to  the  indorsement.  McDonald 
State,  8  Mo.  283;  Spratt  v.  State,  8  Mo.  247. 

4.  Dean  v.  State,  63  Ala.  154. 

Bill  of  Certiorari.  —  The  bill  of  certiorari,  or 
certiorari  bill,  is  a  bill  in  equity,  prayed  for  by 
the  defendant,  having  for  its  object  the  re- 
moval, by  a  writ  of  certiorari,  of  a  cause  from 
an  inferior  court  of  equity  to  the  court  of  chan- 
cery; and  the  grounds  on  which  such  writ  is 
allowed  are  that,  because  of  the  inferior  court's 
limited  jurisdiction,  or  because  of  its  wrongful 
assumption  of  jurisdiction,  it  cannot  afford 
the  defendant  complete  justice.  4  Encyc.  of 
Pl.  and  Pr.,  p.  335. 

5.  Encyc.  of  Pl.  and  Pr.,  pp.  8,  9. 

6.  Webster's  Diet. 

Horn  Chain.  —  The  description  "horn 
chains  "  in  a  contract  is  sufficiently  answered 
by  supplying  chains  made  partly  of  hoof  and 
partly  of  horn.    Swett  v.  Shumway,  102  Mass. 

3°5- 

Chain  of  Circumstances.  (See  also  the  title 
Reasonable  Doubt;  and  see  Circumstantial 
Evidence  and  the  cross-references  there  given.) 
—  The  trial  court  instructed  the  jury  that  the 
law  requiring  them  to  be  satisfied  beyond  a 
reasonable  doubt  of  the  defendant's  guilt  did 
not  require  them  to  be  "  satisfied  beyond  a 
reasonable  doubt  of  each  link  in  the  chain  of 
circumstances  relied  upon  to  establish  the  de- 
fendant's guilt."  The  defendant  objected  to 
the  use  of  the  words  "  link  in  the  chain  of  cir- 
cumstances," instead  of  "  inculpatory  facts." 
The  appellate  court  said:  "  If  the  language  of 
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CHAIR  —  CHA  LLEXGE. 


Definitions. 


CHAIR.  — A  movable  seat  with  a  back,  intended  for  one  person.1 
CHAIRMAN.  —  The  presiding  officer  of  a  deliberative  body,  legislative  or 
otherwise.2 

CHALLENGE.  —  See  note  3. 


the  court  had  referred  to  the  chain  of  circum- 
stances necessary  to  establish  the  guilt  of  the 
defendant,  there  would  have  been  foundation 
for  the  distinction  sought  to  be  made  by  the 
argument  of  counsel  for  the  appellant;  for, 
where  a  chain  of  circumstances  is  the  means  by 
which  the  guilt  of  the  defendant  is  to  be  estab- 
lished, each  necessary  link  in  that  chain  must 
be  established  beyond  a  reasonable  doubt,  for 
the  reason  that  the  chain  without  the  neces- 
sary links  would  be  incomplete  and  ineffectual. 
But  such  was  not  the  language  used  by  the 
judge.  He  referred  to  the  chain  of  circum- 
stances relied  upon  by  the  prosecution,  and  it 
is  clear  that  such  language  referred  to  the  in- 
culpatory facts,  whether  in  a  chain  or  group, 
and  stated  that  each  of  such  facts  need  not  be 
proved  beyond  a  reasonable  doubt.  If  the 
court  had  not  in  this  instruction  told  the  jury 
that,  before  they  could  convict,  they  must  be 
satisfied  beyond  a  reasonable  doubt  of  the  guilt 
of  the  defendant,  there  might  have  been  some 
reason  for  the  claim  that  it  was  misleading; 
but  when  taken  in  connection  with  such  a 
statement,  and  with  the  other  instructions 
given,  in  which  the  duty  of  the  jury  and  the 
rights  of  the  appellant  were  fully  set  out,  there 
is  no  foundation  for  such  a  claim.  It  would 
have  been  better  if  some  other  expression  had 
been  used  than  that  of  '  chain  of  circumstances 
relied  upon,'  for  the  reason  that,  in  the  sense 
which  was  manifestly  intended  to  be  con- 
veyed, the  expression  '  chain  of  circumstances  ' 
was  inaccurate.  But  such  inaccuracy  fur- 
nishes no  sufficient  ground  for  reversal  when 
it  sufficiently  appears  that  the  instruction, 
taken  as  a  whole,  fully  protected  the  rights  of 
the  appellant.  This  conclusion  seems  to  us 
reasonable  from  the  language  used,  and  it  is 
also  well  sustained  by  authority.  See  Brad- 
■shaw  v.  State,  17  Neb.  147;  Bressler  v. 
People,  117  111.  422;  People  v.  Phipps,  39 
Cal.  326;  Faulkner  v.  Territory,  6  N.  Mex. 
464;  Sackett  Instr.  Jur.,  p.  647,  §  34,  and 
cases  therein  cited."  State  v.  Myers,  12 
Wash.  77. 

So  in  Clare  v.  People,  9  Colo.,  123,  the  court 
•said:  "  The  metaphor  used  is  inaccurate,  and 
liable  to  misconstruction.  It  is  incorrect  to 
speak  of  a  body  of  circumstantial  evidence  as 
a  chain,  and  allude  to  the  different  circum- 
stances as  the  links  constituting  such  chain; 
for  a  chain  cannot  be  stronger  than  its  weakest 
link,  and  if  one  link  fails  the  chain  is  broken. 
This  figure  of  speech  may  perhaps  be  correctly 
applied  to  the  ultimate  and  essential  facts 
necessary  to  conviction  in  criminal  cases,  since 
if  one  be  omitted,  or  be  not  proven  beyond  a 
reasonable  doubt,  an  acquittal  must  follow. 
It  is  not  true,  however,  that  each  and  every  of 
the  minor  circumstances  introduced  to  sustain 
these  ultimate  facts  must  be  proven  with  the 
same  degree  of  certainty.  Some  of  these  cir- 
cumstances may  fail  of  proof  altogether,  and 
be  discarded  from  consideration  by  the  jury, 
yet  the  ultimate  fact  to  establish  which  they 
were  presented  may  be  shown  beyond  a  reason- 


able doubt.  The  evidence  in  cases  similar  to 
the  one  before  us  has  been  more  aptly  likened 
to  a  cable.  One,  two,  or  a  half  dozen  strands 
may  part,  yet  the  cable  still  remain  so  strong 
that  there  is  scarcely  a  possibility  of  its  break- 
ing." 

1.  Webster's  Diet. 

Insurance. —  Insurance  on  stock  contained  in 
a  chair  factory  covdrs  not  only  stock  in  the 
main  building  of  the  factory  where  the  manu- 
facturing is  done,  but  also  in  an  engine  build- 
ing which  is  appurtenant  to  the  main  building 
and  connected  to  it  by  a  platform  and  by  t'.ie 
belting  to  the  machinery.  Liebenstein  v.  Bal- 
tic F.  Ins.  Co.,  45  111.  301.  See  generally  the 
title  Fire  Insurance. 

2.  Rapalje  &  Lawrence  Law  Diet. 
Signed  by  the  Chairman. —  Where  a  statute  in- 
corporating a  railway  company  provided  that 
the  proceedings  of  all  meetings  should  be  en- 
tered in  a  book  and  "  signed  by  the  chairman 
of  such  respective  meetings,"  it  was  held  that 
the  chairman  who  presided  when  the  proceed- 
ings took  place  might  sign  the  entry  of  the 
same  at  the  next  meeting;  and  where  the  same 
person  was  chairman  of  two  meetings  held 
on  August  iS  and  24,  it  was  a  good  signature 
of  the  proceedings  of  August  18  to  subscribe 
them,  "  Confirmed  August  24,  1836.  W.  G." 
West  London  R.  Co.  v.  Bernard,  3  Q.  B.  873, 
43  E.  C.  L.  1015.  See  also  Meetings,  and 
references  there  given. 

3.  Jury  and  Jury  Trial.  —  As  to  the  challeng- 
ing of  jurors,  challenge  to  the  array,  challenge 
to  the  polls,  challenge  for  cause,  challenge  for 
favor,  peremptory  challenge,  see  the  title  Jury 
and  Ji'ry  Trial. 

Duelling  —  Written  Challenge.  (See  also  the 
title  Duelling.  1  —  A  Vermont  statute  provided 
that  if  any  person  should  break  the  peace  by 
threatening,  challenging,  assaulting,  or  strik- 
ing another,  he  should  be  guilty  of  a  misde- 
meanor. In  State  v.  S.  S.,  1  Tyler  (Vt.)  180, 
the  court  said:  "  The  word  challenging,  taken 
in  connection  with  the  whole  sentence,  cannot 
intend  a  written  challenge.  The  various  modes 
of  disturbing  or  breaking  the  peace  noticed  in 
the  statute  are  manifestly  those  of  verbal  abuse 
and  personal  outrage.  This  court  would  be 
desirous  of  giving  all  legal  countenance  to  a 
prosecution  of  this  nature.  The  deplorable 
consequences  of  duelling  recently  exhibited 
in  neighboring  states  call  loudly  for  the  inter- 
ference of  the  legislature  to  check  the  very 
propensities  to  this  irrational  practice  in  the 
outset.  But  in  the  honest  ardor  to  suppress 
crime,  we  must  not,  as  a  court,  give  an  un- 
warranted construction  to  the  statute." 

Variance  in  Indictment.  —  In  State  v.  Gibbons, 
4  N.  J.  L.  45,  Kirkpatrick,  C.  J.,  says:  "  The 
offense  created  by  the  statute  is  challenging  ; 
the  charge  in  the  indictment  is,  writing  and 
sending  a  paper  intending  to  challenge.  The 
indictment,  then,  does  not,  according  to  the 
rule,  follow  the  very  words  of  the  statute,  nor 
expressly  charge  the  very  offense  created  upon 
the  defendant." 
813  Volume  V. 


Definitions. 


(  //AMBERS—  CHAMPAGNE. 


Definitions. 


CHAMBERS.  (For  a  comprehensive  treatment,  see  4  Encyc.  OF  Pl.  and 
Tr..  p.  336.)  —  1.  The  term  "chambers"  means  the  office  or  private  rooms 
of  a  judge,  where  parties  are  heard  and  orders  made,  in  matters  not  requiring 
to  be  brought  before  the  full  court,  and  where  costs  are  taxed,  judgments 
signed,  and  similar  business  transacted.  When  a  judge  decides  some  inter- 
locutory matter,  which  has  arisen  in  the  course  of  the  cause,  out  of  court,  he 
is  said  to  make  such  decision  at  his  "  chambers."  1 

2.  "  Chambers  "  are  parts  of  the  ocean  included  within  lines  drawn  from 
one  promontory  to  another,  or  perhaps  between  points  a  league  distant  from 
each  of  two  promontories.2 

CHAMPAGNE.  —  A  kind  of  brisk,  sparkling  wine,  from  Champagne,  France.* 


1.  Pittsburgh,  etc.,  R.  Co.  v.  Hurd,  17  Ohio 
St.  146. 

Origin  of  the  Practice.  —  In  Von  Schmidt  v. 
Widber,  99  Cal.  513,  it  is  said:  "  As  the  judi- 
cial business  increased,  it  became  impossible 
to  transact  it  all  within  these  periods  of  time, 
and  there  grew  up  the  practice  of  hearing 
many  matters  '  out  of  court  '  with  the  same 
effect  as  if  heard  while  the  court  was  in  ses- 
sion; but  the  matters  which  were  thus  heard 
were  only  such  as  pertained  to  causes  pending 
in  court,  and  which  were  of  a  nature  to  expe- 
dite or  facilitate  the  judicial  disposition  of  the 
pending  cause  to  which  they  were  merely  sub- 
sidiary or  collateral.  At  a  later  day  the  prac- 
tice arose  of  hearing  and  disposing  of  such 
matters  at  certain  hours  during  '  term  time  ' 
while  the  court  was  not  in  formal  session,  and 
subsequently  certain  hours  of  each  day  were 
fixed  at  which  one  of  the  judges  would  hear 
these  matters  while  the  court  was  actually  in 
session.  The  motions  and  orders  thus  made 
were  said  to  be  heard  and  disposed  of  '  at 
chambers,'  for  the  reason  that  they  were  heard 
by  the  judge  at  his  chambers,  rather  than  in 
the  court  room,  but  the  term  chambers  finally 
became  extended  so  as  to  include  any  place, 
either  in  or  out  of  the  court  room,  at  which  a 
judge  may  hear  applications  or  make  orders 
while  the  court  is  not  in  session,  in  matters 
pending  in  that  court.  The  distinction  be- 
tween those  matters  which  could  be  heard  in 
court  and  those  which  could  be  heard  at  cham- 
bers arose  from  convenience,  rather  than  from 
any  other  cause,  but  they  were  limited  to  the 
subsidiary  and  incidental  steps  in  practice  and 
procedure,  leaving  to  the  court  the  judicial 
determination  of  the  issues  presented  by  the 
pleadings,  and  which  formed  a  part  of  the 
record." 

Distinguished  from  Private  Lodging.  —  An  aver- 
ment in  an  indictment  that  a  motion  for  a  new 
trial  was  heard  by  a  justice  at  his  chambers  is 
sustained  by  proof  that  the  hearing  took  place 
in  a  room  used  by  the  court  for  the  transaction 
of  business,  without  a  jury.  The  court  said: 
"  By  the  48th  rule  of  the  Superior  Court,  mo- 
tions for  a  new  trial  may  be  heard  by  a  judge 
'  at  chambers .'  We  must  suppose  that  the  mo- 
tion in  this  case  was  so  heard,  and  not  at  the 
private  lodgings  of  the  judge."  Com.  v.  Mc- 
Laughlin, 122  Mass.  454. 

Orders  at  Chambers.  —  In  Travelers'  Ins.  Co. 
v.  Weber,  2  N.  Dak.  245,  the  court  said:  "This 
class  of  orders  is  quite  similar  in  character, 
and  practically  the  same  orders  which  under 
the  old  system  of  procedure  were  made  by 


judges  out  of  court,  and  were  known  as 
'  chambers  orders.'  This  class  of  orders  is 
usually  made  with  little  deliberation,  and  ex 

parte,  and  is  intended  to  be  preliminary  only. 
Familiar  examples  of  this  class  of  orders  are 
the  orders  to  publish  the  summons  in  actions 
about  to  be  commenced  (§  4900  Comp.  Laws); 
orders  of  arrest,  in  arrest  and  bail  proceedings 
under  §4946;  injunctional  orders  made  ex  parte 
under  §  4984;  orders  appointing  receivers  ex 

parte  under  §  5017;  also  orders  staying  pro- 
ceedings, orders  to  show  cause,  orders  enlarg- 
ing time  to  plead,  and  the  like." 

Done  at  Chambers.  —  Where  a  judge  concluded 
an  order  with  the  words  "  done  at  chambers," 
it  was  held  that  such  order  would  be  considered 
a  judge's,  and  not  a  court,  order.  Black  Hills 
Flume,  etc.,  Co.  v.  Grand  Island,  etc.,  R.  Co., 
2  S.  Dak.  546. 

"Jurisdiction  at  chambers  is  incidental  to 
and  grows  out  of  the  jurisdiction  of  the  court 
itself.  It  is  the  power  to  hear  and  determine, 
out  of  court,  such  questions  arising  between 
the  parties  to  a  controversy  as  might  well  be 
determined  by  the  court  itself,  but  which  the 
legislature  has  seen  fit  to  intrust  to  the  judg- 
ment of  a  single  judge  out  of  court  without 
requiring  them  to  be  brought  before  the  court 
in  actual  session.  It  follows  that  the  juris- 
diction of  a  judge  at  chambers  cannot  go  be- 
yond the  jurisdiction  of  the  court  to  which  he 
belongs,  or  extend  to  matters  with  which  his 
court  has  nothing  to  do.  And  the  Constitution, 
in  granting  such  jurisdiction  at  chambers  to 
the  judges  of  the  several  courts  of  the  state,  as 
may  be  directed  by  law,  is  to  be  understood  as 
limiting  the  jurisdiction  of  each  to  such  sub- 
ject-matters as  are  within  the  jurisdiction  of 
his  proper  court,  and  to  which  it  is,  ex  vi  ter- 
mini, limited."  Pittsburg,  etc.,  R.  Co.  v. 
Hurd,  17  Ohio  St.  144. 

2.  1  Pet.  Adm.  Dec.  29,  note;  1  Kent  Com. 
30;  Jacobsen's  Laws  of  the  Sea,  416.  See  also 
the  titles  Admiralty  Jurisdiction,  vol.  1,  p. 
645;  International  Law. 

3.  Webster's  Diet. 

Intoxicating  Liquors.  (See  also  the  title  In- 
toxicating Liquors.)  —  Champagne  is  within 
the  term  "  liquors  "  in  an  act  forbidding  the 
sale  of  such  on  credit  to  a  greater  amount  than 
ten  dollars.  Kizer  v.  Randleman,  5  Jones  L. 
(N.  Car.)  428. 

A  Wine.  —  Champagne  is  a  wine  and  dutiable 
as  such.  De  Bary  v.  Arthur,  93  U.  S.  420. 
See  also  the  title  Revenue  Laws.  And  that 
champagne  is  a  wine,  see  Kizer  v.  Randle- 
man, 5  Jones  L.  (N.  Car.)  428. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
title  CHAMPERTY  AND  MAINTENANCE,  vol.  4,  p.  368. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ADVERSE  POSSESSION,  vol.  1,  p.  787; 
ASSIGNMENTS,  vol.  2,  p.  1007;  ATTORNEY  AND  CLIENT,  vol.  3, 
p.  278;  BARRATRY,  vol.  3,  p.  859;  ILLEGAL  CONTRACTS. 

I.  Definitions  and  Origin  —  1.  Maintenance.  —  Maintenance  is  an  officious 
intermeddling  in  a  suit  that  no  way  belongs  to  one,  by  assisting  either  party 
with  money,  or  otherwise,  to  prosecute  or  defend.  It  is  said  to  be  an  offense 
against  good  morals,  in  that  it  keeps  alive  strife  and  perverts  the  remedial 
powers  of  the  law  into  an  engine  of  oppression.1 

1.  Maintenance  Defined.  —  4  Black.  Com.  135;  H.  303;  Sherley  v.  Riggs,  11  Humph.  (Term.) 

Duke  z;  Harper,  2  Mo.  App.  I,  affirmed  66  Mo.  53. 

51,  27  Am.  Rep.  314.  In  Andrews  v.  Thayer,  30  Wis.  228,  Dixon, 
In  Manning  r.  Sprague,  148  Mass.  20,  it  is  C.  J.,  adopts  the  definition  of  maintenance 
said  that  maintenance  is  an  offense  by  the  com-  as  given  in  Burrill's  Law  Dictionary.  He  de- 
mon law  and  by  the  stat.  32  Hen.  VIII.,  c.  9.  fines  it  to  be  "  an  officious  intermeddling  in  a 
To  the  same  effect,  see  Christie  v.  Sawyer,  44  N.  suit  that  no  way  belongs  to  one,  by  maintain- 
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2.  Champerty.  —  Champerty  is  a  species  of  which  maintenance  is  the  genus,1 
and  is  defined  by  Blackstone  as  "a  bargain  with  a  plaintiff  or  defendant 
campum  petrtire,  to  divide  the  land  or  other  matter  sued  for  between  them  if 
they  prevail  at  law,  whereupon  the  champertor  is  to  carry  on  the  party's  suit 
at  his  own  expense."  *    Lord  Coke  says:  "  To  maintain  to  have  part  of  the 


ing  or  assisting  either  party  with  money  or 
otherwise."  See  also  Davies  v.  Stowell,  78 
Wis.  334. 

Maintenance  Classified. —  Maintenance  at  early 
common  law  was  divided  into  two  classes: 
first,  ruralis,  or  in  the  country,  as  where  one 
assists  another  in  his  pretensions  to  certain 
lands,  or  stirs  up  quarrels  or  suits  in  the  coun- 
try, in  relation  to  matters  wherein  he  is  in  no 
way  concerned;  second,  curtails,  or  in  a  court 
of  justice,  as  where  one  officiously  intermed- 
dles in  a  suit  depending  in  any  such  court 
which  no  way  belongs  to  him,  by  assisting 
either  party  with  money,  or  otherwise,  in  the 
prosecution  or  defense  of  any  such  suit.  The 
second  class  is  still  further  divided  into  three 
subheads  or  species:  first,  where  one  main- 
tains another  in  his  suit  without  any  contract 
to  have  part  of  the  thing  in  suit,  which  gen- 
erally goes  under  the  common  name  of  main- 
tenance; second,  where  one  maintains  one 
side,  to  have  part  of  the  thing  in  suit,  which  is 
called  champerty;  third,  embracery,  as  where 
one  attempts  to  corrupt  or  influence  or  instruct 
a  jury,  or  any  way  to  incline  them  to  be  more 
favorable  to  the  one  side  or  the  other,  by 
money,  letters,  promises,  threats,  or  per- 
suasions, except  only  by  the  strength  of  evi- 
dence and  the  arguments  of  counsel  in  open 
court  at  the  trial  of  the  cause.  So,  also,  by 
laboring  a  juror  to  appear  and  act  according 
to  conscience  or  by  indirect  means,  as  where 
persons  procure  themselves  or  others  to  be 
sworn  on  a  jury  to  serve  the  one  side.  Brown 
v.  Beauchamp,  5  T.  B.  Mon.  (Ky.)  413,  17  Am. 
Dec.  81;  1  Hawk.  P.  C.  535,  552;  Co.  Litt.  368. 

The  Roman  Law  by  its  provisions  for  pre- 
venting groundless  and  vexatious  suits  re- 
quired that  the  plaintiff  should  take  an  oath 
that  the  suit  was  not  commenced  from  malice, 
and  that  he  believed  his  cause  to  be  legal  and 
just.  The  defendant  was  required  to  swear 
that  in  his  belief  the  plaintiff  had  no  just 
claim.  The  advocates  on  both  sides  were  re- 
quired to  take  similar  oaths.  If  the  plaintiff 
failed  in  his  suit,  he  was  fined  in  a  sum  which 
was  sometimes  a  tenth  part  of  the  demand, 
and  in  cases  of  great  malice  and  vexation  the 
plaintiff  was  further  punished  by  a  degree  of 
ignominy.  Inst.,  bk.  4,  tit.  16;  Code,  bk.  2,  tit. 
59;  Dig.,  bk.  5,  tit.  1-79;  Inst.,  bk.  4,  tit.  1-33; 
Thallhimer  v.  Brinckerhoff,  3  Cow.  (N.  Y.) 
623,  15  Am.  Dec.  309. 

Maintenance  Was  Denominated  the  Crimen  Falsi 
(Key  v.  Vattier,  1  Ohio  147),  and  it  was  such 
to  enter  into  any  confederacy  or  do  any  act  to 
support  another's  lawsuit,  by  money,  wit- 
nesses, or  patronage.  A  man  might,  however, 
maintain  the  suit  of  his  near  kinsman,  serv- 
ant, or  poor  neighbor,  out  of  charity  or  com- 
passion, with  impunity.  See  4  Black.  Com. 
134;  Quigley  v.  Thompson,  53  Ind.  317. 

The' Civil  Law  Prohibited  the  Sale  of  Litigious 
Rights  during  the  time  of  their  contest,  but  it 
seems  that  rights  were  not  characterized  as 


litigious  until  contested  in  a  judicial  proceed- 
ing.   White  v.  Gay,  1  Tex.  384. 

1.  Champerty  Defined.  —  1  Hawk.  P.  C.  535; 
Brown  v.  Beauchamp,  5  T.  B.  Mon.  (Ky.)  413, 
17  Am.  Dec.  Si;  Duke  v.  Harper,  2  Mo.  App. 
1,  affirmed  66  Mo.  51,  27  Am.  Rep.  314.  See 
also  Hovey  v.  Hobson,  51  Me.  62. 

Derivation.  —  The  word  champerty  is  derived 
from  an  old  French  law  term  champart,  which 
was  used  to  denote  a  customary  field  rent  con- 
sisting of  a  certain  part  of  the  crops  in  kind, 
which  answers  to  the  ordinary  case  of  running 
a'farm  for  a  part  or  share  of  the  produce.  3 
Guyot  Rep.  de  Jur.  85;  Small  v.  Mott,  22 
Wend.  (N.  Y.)  403.    See  4  Black.  Com.  135. 

2.  4  Black.  Com.  135. 

This  definition  is  substantially  adopted  by 
the  following  authorities:  2  Chitty  on  Contr. 
(nth  Am.  ed.)  996,  where  it  is  said  that  "champ- 
erty is  the  purchasing  a  suit  or  right  of  action  of 
another  person,  or  rather  it  is  a  bargain  with  a 
plaintiff  or  defendant  to  divide  the  land  or  other 
matter  sued  for  between  them  if  they  prevail  at 
law,  whereupon  the  champertee  is  to  carry  on 
the  party's  suit  at  his  own  expense." 

United  States.  —  Mclntyre  v.  Thompson,  10 
Fed.  Rep.  532. 

Alabama.  —  Wheeler  v.  Pounds,  24  Ala.  472. 

Georgia.  —  Meeks  v.  Dewberry,  57  Ga.  263; 
Moses  v.  Bagley,  55  Ga.  288. 

Illinois.  —  Torrence  v.  Shedd,  112  111.  475; 
Park  Com'rs  v.  Coleman,  108  111.  601;  Thomp- 
son v.  Reynolds,  73  111.  13. 

Indiana.  —  Coquillard  v.  Bearss,  21  Ind.  482, 
83  Am.  Dec.  362;  Quigley  v.  Thompson,  53 
Ind.  317.    But  see  Scobey  v.  Ross,  13  Ind.  120. 

Iowa. — Jewel  v.  Neidy,  61  Iowa  299;  Mc- 
Donald v.  Chicago,  etc.,  R.  Co.,  29  Iowa  174. 

Kansas.  —  Aultman  v.  Waddle,  40  Kan.  202. 

Massachusetts.  —  Scott  v.  Harmon,  109  Mass. 
237,  12  Am.  ReD.  685.  But  compare  Lathrop 
v.  Amherst  Bank,  9  Met.  (Mass.)  489,  as  con- 
strued in  Ackert  v.  Barker,  131  Mass.  436. 

Mississippi.  — In  Moon  v.  Harder,  3S  Mich. 
566,  it  is  held  that  to  bring  an  agreement 
within  the  rule  against  champerty  it  must  ap- 
pear, first,  that  the  agreement  was  made  be- 
fore the  suit  was  commenced  and  that  it  was 
the  moving  cause  of  it;  and,  second,  that  it 
was  agreed  by  the  party  undertaking  it  that  it 
should  be  carried  out  at  his  expense. 

Missouri.  —  Duke  v.  Harper,  2  Mo.  App.  r, 
affirmed  66  Mo.  52,  27  Am.  Rep.  314. 

Nebraska.  —  Omaha,  etc.,  R.  Co.  v.  Brady, 
39  Neb.  49. 

New  Hampshire.  —  Christie  v.  Sawyer,  44 
N.  H.  298. 

New  York.  —  Ogden  v.  Des  Arts,  4  Duer  (N. 
Y.)  275;  Benedict  v.  Stuart,  23  Barb.  (N.  Y.) 
421. 

North  Carolina.  —  Martin  v.  Amos,  13  Ired. 
L.  (N.  Car.)  201. 

Ohio.  —  Key  v.  Vattier,  1  Ohio  143. 

Vermont.  —  Hamilton  v.  Gray,  (Vt.  1895) 
31  Atl.  Rep.  315. 
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land  or  anything  out  of  the  land,  or  part  of  the  debt  or  other  thing  in  plea  or 
suit,  "  is  champerty.1 

Definitions  Compared.  —  Thus  the  recognized  definitions  of  champerty  disagree 
as  to  the  one  element  that  the  champertor  is  to  maintain  the  litigation  at  his 
own  expense.  This  important  ingredient  of  paying  or  contributing  to  the 
expenses  of  the  suit  seems  to  have  been  long  regarded  as  essential  to  consti- 
tute the  offense  of  champerty.  While  this  is  denied  by  some  authorities,2 
it  has  been  determined  and  declared  by  the  weight  of  authority  that  the  law 
of  champerty  is  as  explained  by  Blackstone,  and  not  as  defined  by  Coke  and 
the  older  authorities.3 

Action  Pending  Not  Necessary.  —  In  order  to  make  an  offense  champertous  there 
must  be  an  agreement  to  prosecute  or  defend  a  suit ; 4  it  is  not  necessary,  how- 
ever, that  an  action  should  be  pending,5  but  that  it  is  contemplated  will  be 
sufficient  to  complete  the  offense.6 


Virginia.  —  Nickels  v.  Kane,  82  Va.  312. 

West  Virginia.  —  Lewis  v.  Brown,  36  W. 
Va.  1;  Graham  v.  Graham,  10  W.  Va.  384; 
Anderson  v.  Caraway,  27  W.  Va.  385. 

Wisconsin. — Allard  v.  Lamirande,  29  Wis. 
502. 

1.  Co.  Litt.  368/',  followed  in  I  Hawk.  P.  C, 
•c.  84,  §  1.  See  also  Holloway  v.  Lowe,  7  Port. 
(Ala.)  488;  Elliott  v.  McClelland,  17  Ala.  209; 
Byrd  v.  Odem,  9  Ala.  755;  Davis  v.  Sharron, 
15  B.  Mon.  (Ky.)  64;  Scobey  v.  Ross,  13  Ind. 
117;  Backus  v.  Byron,  4  Mich.  535. 

English  Courts.  — ■  Some  of  the  English  au- 
thorities do  not  require  an  agreement  to  pay 
costs  to  render  a  contract  champertous.  Rey- 
nell  v.  Sprye,  21  L.  J.  Ch.  633;  Stanley  v. 
Jones,  5  M.  &  P.  193,  7  Bing.  369,  20  E.  C.  L. 
165;  Sprye  v.  Porter,  7  El.  &  Bl.  80,  90  E.  C. 
L.  80,  26  L.  J.  Q.  B.  64. 

But  see  Earle  v.  Hopwood,  9  C.  B.  N.  S.  566, 
^9  E.  C.  L.  566,  30  L.  J.  C.  P.  217;  Hilton  v. 
Woods,  L.  R.  4  Eq.  432,  36  L.  J.  Ch.  491 ;  Pince 
v.  Beattie,  32  L.  J.  Ch.  734. 

2.  Definitions  Compared.  —  Barnes  v.  Strong, 
1  Jones  Eq.  (N.  Car.)  100. 

In  Lathrop  v.  Amherst  Bank,  9  Met.  (Mass.) 
489,  the  court  said:  "It  is  true  that  some  of 
the  elementary  books,  in  defining  champerty, 
say  that '  the  champertor  is  to  carry  on  the  suit 
at  his  own  expense,  [while]  other  books  of  equal 
authority  omit  this  part  of  the  definition  of 
champerty."  And  in  Ackert  v.  Barker,  131 
Mass.  436,  the  court,  citing  the  above  case, 
says  that  it  was  there  decided  that  it  was  not 
necessary  to  an  agreement,  in  order  to  make  it 
champertous,  that  an  attorney  should  carry  on 
a  suit  at  his  own  expense.  But  see  Scott  v. 
Harmon,  109  Mass.  237,  12  Am.  Rep.  685, 
where  the  definition  given  by  Blackstone  is 
relied  upon  and  a  contract  held  not  to  be 
■champertous  for  the  reason  that  there  was  no 
undertaking  on  the  part  of  the  alleged  cham- 
pertor to  carry  on  the  suit  at  his  own  expense. 

3.  See  the  cases  cited  in  the  first  note  to  this 
subdivision. 

In  Benedict  v.  Stuart,  23  Barb.  (N.  Y.)42i, 
the  court  said:  "  It  will  be  perceived  that  an 
-essential  ingredient  of  the  crime  as  thus  de- 
fined is  the  agreement  that  the  party  prosecut- 
ing a  suit  for  another  shall  do  it  at  his  own 
■expense.  *  *  *  By  excluding  the  fact  that 
the  individual  accused  maintains  or  prosecutes 
the  suit  at  his  own  expense,  the  principal  at- 
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tribute  or  quality  of  the  offense  is  wanting, 
£.nd  without  which  it  cannot  exist." 

Statutory  Definition.  — The  first  English  stat- 
ute on  the  subject  (33  Edw.  I.)  defines  cham- 
pertors  as  those  who  move  pleas  or  suits,  or 
cause  them  to  be  moved,  either  by  their  own 
procurement  or  by  others,  and  sue  them  at 
their  own  proper  costs  to  have  part  of  the  land 
in  variance,  or  part  of  the  gain.  Duke  v. 
Harper,  2  Mo.  App.  I,  affirmed  66  Mo.  51,  27 
Am.  Rep.  314. 

State  Cannot  Commit.  —  A  contract  by  a  state 
to  pay  an  attorney  a  contingent  fee  is  not 
champertous,  the  reason  of  the  law  ceasing 
when  the  state  is  a  party.  State  v.  Ampt,  7 
Am.  L.  Rec.  (Ohio)  469. 

4.  Must  Be  an  Agreement  to  Prosecute  or  Defend. 
—  Burnham  v.  Heselton,  84  Me.  587;  Kerr  v. 
Bearinger,  29  U.  C.  Q.  B.  340.  See  also  Wood 
v.  Downes,  18  Ves.  Jr.  125. 

5.  Action  Pending  Not  Necessary.  —  Roberts  v. 
Yancey,  94  Ky.  243,  citing  3  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  70;  Rust  v.  Larue,  4 
Litt.  (Ky.)  411,  14  Am.  Dec.  172;  Martin  v. 
Amos,  13  Ired.  (N.  Car.)  201. 

The  rule  applies  under  §  I,  c.  11,  Kentucky 
Gen.  Stat.    Roberts  v.  Yancey,  94  Ky.  243. 

6.  Stotsenburg  v.  Marks,  79  Ind.  193. 
Requires  Two  Persons.  —  An  act  of  champerty 

requires  the  concurrence  of  two  or  more  per- 
sons.   Adams  v.  Buford,  6  Dana  (Ky.)  406. 

Agreement  to  Litigate.  —  In  order  to  consti- 
tute champerty  it  is  not  essential  that  there 
should  be  an  undertaking  on  the  part  of  the 
litigant  to  proceed  with  the  action.  Ball  v. 
Warwick,  50  L.  J.  Q.  B.  382,  44  L.  T.  218,  29 
W.  R.  468. 

Agreement  to  Produce  Evidence.  —  An  agree- 
ment to  produce  evidence  is  not  tainted  with 
champerty  or  maintenance  where  there  is  no 
suit  pending  or  a  stipulation  for  the  com- 
mencement of  the  suit.    Sprye  v.  Porter,  7  El. 

6  Bl.  58,  90  E.  C.  L.  58,  26  L.  J.  Q.  B.  64,  3 
Jur.  N.  S.  330. 

But  an  agreement  to  communicate  such  in- 
formation as  shall  enable  a  party  to  recover  a 
sum  of  money  by  action,  and  to  exert  influence 
in  procuring  evidence  to  substantiate  a  claim, 
on  condition  of  receiving  a  portion  of  the  sum 
recovered,  is  champertous.    Stanley  v.  Jones, 

7  Bing.  369,  20  E.  C.  L.  165,  5  M.  &  P.  193. 
Agreement  by  Layman. —  In  Vimont  ^.Chi- 
cago, etc.,  R.  Co.,  69  Iowa  296,  it  is  held  that 
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3.  The  Terms  Distinguished.  —  Champerty  differs  from  maintenance  in  this, 
that  in  the  latter  the  person  assisting  a  suitor  is  to  receive  no  part  of  the  bene- 
fits resulting  from  the  action,  while  in  the  former  he  agrees  to  assist  in  the 
prosecution  of  the  suit,  and  as  a  consideration  therefor  to  share  subsequently 
in  the  possible  fruits  or  proceeds  of  the  litigation.1  It  therefore  necessarily 
follows  that  if  the  offense  in  question  does  not  amount  to  maintenance,  there 
can  be  no  champerty  in  it. 

The  Gist  of  the  Offense  is  the  same  in  each,  the  difference  being  only  in  the 
mode  of  compensation.2 

4.  Origin.  —  The  doctrine  of  champerty  and  maintenance,  which  prohibits 
contracts  for  part  of  the  thing  in  demand,  was  adopted  as  an  auxiliary  regula- 
tion to  enforce  the  general  common-law  principle  which  prohibited  the  transfer 
of  all  rights  of  action.3  The  power  of  influential  persons,  to  whom  rights  of 
action  were  transferred  in  order  to  obtain  their  support  and  favor  in  suits 
brought  to  assert  those  rights,  was  the  cause  of  the  rigid  doctrine  of  the  early 
common  law.4  But  as  the  rule  of  the  common  law,  that  rights  of  action  can- 
not be  assigned,  has  in  modern  times  been  reversed,  the  reason  for  the  doc- 
trine has  in  a  large  measure  ceased  to  exist,  and  its  early  stringency  has  been 
greatly  relaxed.5 

II.  As  A  CRIME — 1.  In  General.  —  Champerty  and  maintenance  were  early 
prohibited  by  statute  in  England,6  and  have  been  declared  by  the  early 


to  make  out  champerty  by  a  layman,  the 
alleged  champertor  must  undertake  to  bear 
the  expense  of  carrying  on  the  suit.  See  also 
Rindge  v.  Coleraine,  II  Gray  (Mass.)  157. 
But  in  Munday  v.  Whissenhunt,  90  N.  Car. 
458.  it  was  held  that  an  agreement  by  a  lay- 
man to  render  services  to  a  litigant  in  consid- 
eration of  receiving  a  part  of  the  recovery  in  a 
suit  is  void  for  champerty. 

1.  The  Terms  Distinguished.  —  In  Quigley  v. 
Thompson,  53  Ind.  317,  it  is  held  that  "  the 
distinction  between  maintenance  and  cham- 
perty seems  to  be  this:  Where  there  is  no 
agreement  to  divide  the  thing  in  suit,  the 
party  intermeddling  is  guilty  of  maintenance 
only;  but  where  he  stipulates  to  receive  part 
of  the  thingin  suit  he  is  guilty  of  champerty." 
See  also  Bell  v.  Smith,  7  D.  &  R.  846,  5  B. 
&  C.  188,  11  E.  C.  L.  198;  Scobey  v.  Ross,  13 
Ind.  117;  Wheeler  v.  Pounds,  24  Ala.  472; 
Arden  v.  Patterson,  5  Johns.  Ch.  (N.  Y.)  44; 
Key  v.  Vattier,  I  Ohio  144. 

2.  Brown  v.  Bigne,  21  Oregon  260. 

3.  Origin  and  Object.  —  The  ground  of  their 
origin  is  found  in  the  familiar  principle  stated 
by  Lord  Coke:  "  Nothing,"  he  says,  "  inaction, 
entry  or  re-entry,  can  be  granted  over;  for  so, 
under  color  thereof,  pretended  titles  might  be 
granted  to  great  men,  whereby  right  might  be 
trodden  down,  and  the  weak  oppressed."  Co. 
Litt.  114a/  Gillman  v.  Jones,  87  Ala.  698. 

In  Caldwell  v.  Shepherd,  6  T.  B.  Mon.  (Ky.) 
389,  it  is  said  that  the  laws  against  champerty 
and  maintenance  are  for  defense,  and  not  for 
annoyance  and  attack.  See  also  Duke  v.  Har- 
per, 2  Mo.  App.  1,  affirmed  66  Mo.  52,  27  Am. 
Rep.  314. 

4.  Sly wright  v.  Page,  1  Leon.  167;  Hinton  v. 
Nelms,  13  Ala.  222;  Williamson  v.  Sammons, 
34  Ala.  691;  Duke  v.  Harper,  2  Mo.  App.  1, 
affirmed  66  Mo.  51,  27  Am.  Rep.  314;  Brown  v. 
Bigne,  21  Oregon  263. 

In  Gillman  v.  Jones,  87  Ala.  698,  the  court, 
by  Somerville,  J.,  said:  "  It  was  a  part  of  the 


law  of  maintenance  that  no  chose  in  action 
which  included  all  rights  not  reduced  to  posses- 
sion could  be  assigned  or  transferred.  This  was 
on  the  ground  *  *  *  that  such  alienations  tend- 
ed to  increase  maintenance  and  litigation,  and 
afforded  means  to  powerful  men  to  purchase 
rights  of  action,  and  thereby  enable  them  to 
oppress  indigent  debtors,  whose  original  cred- 
itors would  not  perhaps  have  sued  them." 

5.  Modern  Doctrine.  —  In  Gilman  v.  Jones,  87 
Ala.  698,  the  court,  by  Somerville,  J.,  eitittg  3 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  71,  says: 
"  The  peculiar  state  of  society  out  of  which 
the  law  grew  carried  it  to  the  most  absurd 
extremes;  men  were  held  indictable  for  aiding 
a  litigant  to  find  a  lawyer,  for  giving  friendly 
advice  to  a  neighbor  as  to  his  legal  rights,  for 
lending  money  to  a  friend  to  vindicate  his 
known  legal  rights,  for  offering  voluntarily  to 
testify  in  a  pending  suit,  and  other  like  offices 
of  charity  and  friendship." 

In  Hickox  v.  Elliott,  10  Sawy.  (U.  S.)  429, 
the  court,  speaking  of  the  adoption  of  the  doc- 
trine of  champerty  and  maintenance,  said: 
"  The  evident  modern  drift  of  both  the  Eng- 
lish and  American  courts  is  in  the  contrary 
direction;  and  the  old  doctrine  of  main- 
tenance, which  includes  champerty,  is  treated 
as  something  belonging  to  the  past,  and  not 
suited  to  the  circumstances  of  this  age."  See 
also  Duke  v.  Harper,  2  Mo.  App.  r,  affirmed 
66  Mo.  51,  27  Am.  Rep.  314;  and  see  the  title 
Assignments. 

6.  As  a  Crime  —  English  Statute. —  Stat.  West. 
I.,  c.  25;  Burnes  v.  Scott,  117  U.  S.  5S2. 

Without  doubt,  champerty  was  held  to  be 
illegal  and  punishable  by  the  ancient  common 
law,  for  Lord  Coke,  commenting  upon  the 
above  statute,  the  earliest  English  statute 
upon  the  subject,  said  that  champerty  was 
against  those  maxims  of  the  common  law, 
viz.,  "  eulpa  est  immisecre  se  rei  ad  se  non  perti- 
nenti"  and  "pendente  lite  nihil  innovctur ,"  He 
also  cites  Bracton,  who  wrote  before  the  stat- 
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authorities  to  be  not  only  mala prohibiia,  but  also  mala  in  se,x  and  champerty 
was  held  at  common  law  to  be  punishable  by  fine  and  imprisonment.2 

Generally  Discarded.  —  In  many  of  its  phases  this  doctrine  has  been  discarded 
both  in  America  and  England  as  inapplicable  to  the  present  condition  of 
society,3  and  it  is  asserted  on  high  English  authority,  as  late  as  the  year  1883, 
that  no  one  has  been  punished  criminally  for  the  offense  of  maintenance  or 
champerty  within  the  memory  of  living  man.4 

A  Crime  in  Some  Jurisdictions.  —  But  without  doubt  it  is  still  a  common-law 
offense  in  some  jurisdictions,  and  in  others,  as  to  the  purchase  of  litigious 
rights,  it  is  so  declared  by  statute.5  Many  acts,  however,  which  at  the  early 
common  law  were  adjudged  to  be  maintenance,  have  long  since  ceased  to  be 
regarded  as  morally  or  legally  censurable.® 

2.  Gist  of  the  Offense.  —  In  the  definitions  of  maintenance  and  champerty,  it 
will  be  observed  that  the  gist  of  the  offense  is  that  the  intermeddling  is  unlaw- 
ful, that  it  is  officious,  and  in  a  suit  which  in  no  way  belongs  to  the  inter- 
meddler.    The  offense,  therefore,  rests  in  intention.7 


ute,  to  show  that  it  was  ' '  one  of  the  articles  in- 
quirable  by  the  justices  in  Eyre  before  the  reign 
of  Edward  I.,  whether  suits  had  been  stirred  up 
by  certain  officers,  by  which  justice  and  truth 
might  be.suppressed  or  delayed,"  and  suggests 
that  the  reason  of  the  statute  was  that  it  gives 
a  greater  punishment  than  the  common  law 
allowed.  Martin  v.  Clarke,  8  R.  I.  401,  5  Am. 
Rep.  586. 

In  Stanley  v.  Jones,  7  Bing.  369,  20  E.  C.  L. 
165,  Tindal,  C.  J.,  considered  the  doctrine  of 
champerty  as  not  confined  to  the  common  law 
of  England,  but  that  it  was  treated  in  the  earli- 
est times  and  in  all  countries  as  an  offense  of 
great  mischief  to  the  public.  See  also  Rust  v. 
Larue,  4  Litt.  (Ky.)  412,  14  Am.  Dec.  172. 

L  In  Wallis  v.  Portland,  3  Ves.  Jr.  494,  it  is 
laid  down  as  a  fundamental  authority  that 
maintenance  is  not  only  malum  prohibitum,  but 
malum  in  se.  To  the  same  effect,  see  Holloway 
v.  Lowe,  7  Port.  (Ala.)  490. 

In  Martin  v.  Clarke,  8  R.  I.  389,  5  Am.  Rep. 
586,  the  court  said:  "  It  appears  that  the  end 
of  maintenance  is  to  suppress  truth  and 
justice,  or  at  least  to  work  delay,  and  is  there- 
fore malum  in  se,  and  against  the  common 
law,  and  if  maintenance  in  genere  be  so,  much 
more  is  that  worst  species  of  it  called  cham- 
perty." See  also  Thurston  v.  Percival,  1 
Pick.  (Mass.)  415;  Backus  v.  Byron,  4  Mich. 
537;  Key  v.  Vattier,  1  Ohio  147. 

2.  Punishable  by  Fine  and  Imprisonment.  — 
Byrd  v.  Odem,  9  Ala.  755;  Thompson  v.  Rey- 
nolds, 73  111.  13;  Quigley  v.  Thompson,  53 
Ind.  320;  Key  v.  Vattier,  1  Ohio  147;  Duke  v. 
Harper,  2  Mo.  App.  1,  affirmed  66  Mo.  51,  27 
Am.  Rep.  314;  Anderson  v.  Caraway,  27  W. 
Va.  385. 

3.  Duke  v.  Harper,  2  Mo.  App.  But  see  S. 
C,  66  Mo.  51,  27  Am.  Rep,  314. 

4.  3  Stephen's  Hist.  Crim.  Law  234.  Sec 
also  Gilman  v.  Jones,  87  Ala.  699.  But  com- 
pare People  v.  VValbridgc,  6  Cow.  (N.  Y.)  512. 

5.  A  Crime  in  Some  States  —  California.  —  See 
Penal  Code,  £  161,  construed  in  Tullcr  v.  Ar- 
nold, 98  Cal.  522;  Bulkcley  v.  State  Bank,  68 
Cal.  80. 

District  of  Columbia.  —  Quctre,  Matthews  v. 
Hevner,  2  App.  Cas.  (D.  C.)  349. 

Illinois.  —  Champerty  is  a  misdemeanor  as 
a  common-law  offense,  not  being  embraced  in 


Thompson  ;•.  Reynolds, 
122, |§  12;  Burn- 


§  108  Criminal  Code. 
73  HI.  11. 

Maine.  —  See  Rev.  Stat., 
ham  v.  Heselton,  84  Me.  587. 

New  Hampshire. — Tavlor  v.  Gilman,  58  N. 
H.4I7. 

New  York. — See  Penal  Code,  §§  129-136. 
Oregon.  —  In  Dahms  v.  Sears,  13  Oregon  59, 
it  is  held  that  there  is  no  statute  prohibiting 
or  punishing  champerty,  and  that  it  is  not  rec- 
ognized as  a  common-law  crime. 

In  Rhode  Island  it  is  recognized  as  a  com- 
mon-law offense,  Pub.  Stat.,  c.  247,  §  1 ;  Martin 
v.  Clarke,  8  R.  I.  389,  5  Am.  Rep.  586;  and  is 
indictable,  Orr  v.  Tanner,  12  R.  I.  94. 

6.  Campbell  v.  Jones,  4  Wend.  (N.  Y.)  310; 
Sherley  v.  Riggs,  11  Humph.  (Tenn.)  53; 
Thallhimer  v.  Brinckerhoff,  3  Cow.  (N.  Y.) 
643,  15  Am.  Dec.  309. 

Thus,  in  Master  v.  Miller,  4  T.  R.  340,  Bul- 
ler,  J.,  says:  "  It  is  curious,  and  not  alto- 
gether useless,  to  see  how  the  doctrine  of 
maintenance  has,  from  time  to  time,  been  re- 
ceived in  Westminster  Hall.  At  one  time, 
not  only  he  who  laid  out  money  to  assist  an- 
other in  his  cause,  but  he  that  by  his  friendship 
or  interest  saved  him  an  expense  which  he 
would  otherwise  be  put  to,  was  held  guilty  of 
maintenance.  *  *  *  Nay,  if  he  officiously 
gave  evidence,  it  was  maintenance;  so  that  he 
must  have  had  a  subpoena  or  suppressed  the 
truth.  That  such  doctrine,  repugnant  to  every 
honest  feeling  of  the  human  heart,  should  be 
soon  laid  aside,  must  be  expected." 

7.  Gist  of  the  Offense.  —  England.  —  Findon 
<•.  Parker,  11  M.  &  W.  675,  12  L.  J.  Exch.  444, 
7  Jur.  903. 

United  States.  —  Mclntyre  v.  Thompson,  10 
Fed.  Rep.  332. 

In  Hall  v.  The  J.  Carl  Jackson,  29  Fed.  Rep. 
396,  it  is  held  that  the  characteristic  ingredient 
of  champerty  is  the  intent  to  promote  litigation. 

Alabama.  —  Thompson  v.  Marshall,  36  Ala. 
512,  76  Am.  Dec.  328;  Vaughan  v.  Marable,  64 
Ala.  67;  Williamson  v.  Sammons,  34  Ala.  691 ; 
Gilman  v.  Jones,  S7  Ala.  698,  citing  3  Am.  and 
Eng.  ENCYC.  of  Law  (1st  ed.)  76. 

lo-ua.  —  Boardman  v,  Thompson,  25  Iowa 
487. 

Kentucky.  —  Brown  v.   Bcauchamp,  5  T.  B. 
Mon.  (Ky.)4i3,  17  Am.  Dec.  81. 
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3.  When  Excusable  —  Interest  in  Suit.  —  The  common-law  doctrine,  there- 
fore, has  no  application  to  persons  who  either  have  any  real  interest  in  the 
litigation  maintained  by  them  1  or  who  act  in  a  bona  fide  belief  that  they  have.* 

Extent  of  interest  immaterial.  —  Any  interest  whatever  in  the  subject  of  the 
action  is  sufficient  to  exempt  him  who  gives  aid  to  the  litigant  from  the  charge 
of  illegal  maintenance.  Whether  this  interest  be  great  or  small,  certain  or 
uncertain,  vested  or  contingent,  if  it  affords  to  him  who  has  such  an  interest  a 
just  reason  to  participate  in  the  suit  of  another,  who  also  has  or  claims  some 
right  in  the  subject-matter  of  the  litigation,  it  will  not  be  within  the  inhibition 
of  the  doctrine.3 


Massachusetts.  —  Lathrop  v.  Amherst  Bank, 
9  Met.  (Mass.)  4.92. 

New  Hampshire.  —  Christie  v.  Sawyer,  44  N. 
H.  298. 

Ohio.  —  In  Key  v.  Vattier,  1  Ohio  152,  it  is 
held  that  there  must  be  "  a  contentious  over- 
busy  intermeddling." 

Oregon.  —  Brown  v.  Bign6,  21  Oregon  265. 

1.  Interest  in  Suit.  —  Gilman  z<.  Jones,  87  Ala. 
699,  citing  3  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  76;  Bayard  v.  McLane,  3  Harr.  (Del.)  208; 
Reed  v.  Janes,  84  Ga.  380,  citing1},  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  76;  Davies  v.  Stowell, 
78  Wis.  336. 

In  Ross  v.  Fort  Wayne,  12  C.  C.  A.  (U.  S.) 
627,  it  is  held  that  one  who,  having  an  interest 
in  the  subject-matter  of  a  suit,  buys  the  interest 
of  the  plaintiff  pending  the  suit  and  prosecutes 
the  suit  himself,  is  not  guilty  of  maintenance. 

2.  McCall  v.  Capehart,  20  Ala.  526;  Gilman 
v.  Jones,  87  Ala.  698,  citing  3  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  76;  Vaughan  v.  Mar- 
able,  64  Ala.  67;  Lewis  v.  Broun,  36  W.  Va.  1; 
Davies  v.  Stowell,  78  Wis.  336. 

3.  Any  Interest  Will  Excuse.  —  Gilman  v. 
Jones,  87  Ala.  698,  citings  Am.,  and  Eng.  Encyc. 
•of  Law  (1st  ed.)  76;  McCall  v.  Capehart,  20 
Ala.  521;  Bartholomew  County  v.  Jameson, 
86  Ind.  162;  Call  v.  Calef,  13  Met.  (Mass.) 
362. 

The  rule  seems  to  be  that  if  a  party  has  the 
■most  remote  interest  he  may  lawfully  interfere 
in  the  litigation.  As  held  in  Findon  v.  Parker, 
ii  M.  &  W.  675:  "  The  old  cases  are  now  ex- 
ploded. The  sole  question  is,  Have  the  parties 
an  interest,  or  do  they  believe  they  have  an 
interest,  in  the  action?"  This  is  approved 
in  Goodspeed  v.  Fuller,  46  Me.  141,  71  Am. 
Dec.  572. 

Illustrations.  —  A  Guarantor  has  such  an  in- 
terest in  maintaining  the  prosecution  of  an 
action  against  the  principal  that  he  may  ad- 
vance money  to  secure  the  proper  prosecution 
of  the  creditor's  action.  Bartholomew  County 
v.  Jameson,  86  Ind.  162. 

Surety.  —  The  same  is  true  of  a  surety. 
Cooley  v.  Osborne,  50  Iowa  527. 

Common  Interest.  — ■  Or  of  those  having  a  com- 
mon interest,  as  of  a  way,  by  the  same  title. 
Hawk.  P.  C,  c.  83,  §  18;  Gowen  v.  Nowell,  1 
Me.  292.  See  also  Master  v.  Miller,  4  T.  R. 
320;  Bradlaugh  v.  Newdegate,  11  Q.  B.  Div.  11. 

Equitable  Interest.  —  So  with  one  who  has  an 
equitable  interest  in  the  subject-matter  of  the 
litigation.  Cro.  Eliz.  552;  Noy  99,  100;  Sid. 
217;  Moor  620;  Gowen  v.  Nowell,  1  Me.  292. 

Keversionary  Interest.  —  Or  one  who  has  a 
reversionary  interest  as  an  expectancy  on  an 
estate  tail.    Gowen  v.  Nowell,  I  Me.  292. 


Contingent  Interest.  —  Or  one  who  has  a  bare 

contingency  of  an  interest  in  the  lands  in  ques- 
tion, which  possibly  may  never  come  in  esse. 
2  Roll.  Abr.  115,  117;  2  Coke  Inst.  564;  Bro. 
Maint.  28,  53;  Bacon  Abr.,  tit.  Maintenance; 
Quigley  v.  Thompson.  53  Ind.  320;  Gowen  v. 
Nowell,  1  Me.  292. 

Kindred  or  Affinity.  —  So  a  father,  son,  or 
heir  apparent,  or  husband  of  such  an  heir,  may 
give  aid  without  being  guilty  of  the  offense. 
Coke  Inst.  564;  Hawk.  P.  C.  c.  83,  §20;  Bacon 
Abr.,  tit.  Maintenance;  Byrne  v.  Frere,  2 
Moll.  157;  Bradlaugh  v.  Newdegate,  11  Q.  B. 
Div.  11;  Proctor  v.  Cole,  104  Ind.  380;  Quigley 
v.  Thompson,  53  Ind.  320;  Gowen  v.  Nowell, 
1  Me.  292;  Gruber  v.  Baker,  20  Nev.  469; 
Thallhimer  v.  Brinckerhoff,  3  Cow.  (N.  Y.)  623, 
15  Am.  Dec.  30g. 

The  motive  must  be  a  desire  to  benefit  the 
relative,  as  distinguished  from  a  motive  of  self- 
interest.  Barker  v.  Barker,  14  Wis.  142;  Hutley 
v.  Hutley,  L.  R.  8  Q.  B.  112;  In  re  Cannon, 
13  Ont.  Rep.  70. 

Thus,  in  Barnes  v.  Strong,  I  Jones  Eq.  (N. 
Car.)  100,  a  contract  between  a  father  and  son, 
made  during  the  pendency  of  the  suit  against 
the  father,  whereby  the  son  agreed  to  defend 
the  suit  for  the  father  in  consideration  of  re- 
ceiving a  part  of  the  property  in  controversy  in 
case  of  success,  was  held  void  as  coming 
within  the  prohibition  of  the  common  law 
against  champerty. 

But  see  Thallhimer  v.  Brinckerhoff,  3  Cow. 
(N.  Y.)  623,  15  Am.  Dec.  309,  where  it  is  held 
that  a  contract  between  an  heir  and  his 
brother-in-law,  by  which  the  latter  promised 
to  bear  one-half  of  the  expense  to  be  incurred 
in  certain  actions  about  to  be  brought,  in  con- 
sideration that  the  former  would  convey  one- 
fourth  of  the  property  which  should  be  recov- 
ered, is  valid;  and  if  the  suits  were  brought 
and  compromised,  and  the  property  conveyed 
to  the  heir,  the  brother-in-law  may,  in  an 
action  of  indebitatus  assumpsit  for  money  had 
and  received,  recover  his  share  of  the  proceeds. 
See  also  Gilleland  v.  Failing,  5  Den.  (N.  Y.)  308. 

Husband  and  Wife.  —  A  husband  or  wife  may 
assist  each  other,  especially  for  wrongs. 
Beard  v.  Puett,  105  Ind.  68. 

Landlord  and  Tenant.  —  A  landlord  may  sue 
in  the  name  of  his  tenant  to  try  a  right,  be- 
cause of  the  privity  of  the  parties  in  estate. 
Wallis  v.  Portland,  3  Ves.  Jr.  503.  See  also 
Payne  v.  Rogers,  Doug.  407 ;  Quigley  v.  Thomp- 
son, 53  Ind.  320;  Gruber  v.  Baker,  20  Nev.  469; 
Harris  v.  Brisco,  17  Q.  B.  Div.  504. 

Mortgagee.  —  A  mortgagee  not  a  party  to  a 
suit  may  advance  money  to  support  the  title. 
Sharp  v.  Carter,  3  P.  Wms.  375-  See  also 
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III.  As  a  Civil  Injury  —  Action  fi 

ages  resulting  from  maintenance  will  li 

Hunter  v.  Daniel,  4  Hare  420,  14  L.  J.  Ch.  194, 
9  Jur.  526. 

Master  and  Servant.  —  It  is  said  that  at  com- 
mon law  the  master  may  go  with  his  servant 
to  retain  counsel,  but  that  he  cannot  lay  out 
money  for  the  servant  in  a  real  action  unless 
he  have  some  of  his  wages  in  his  hands,  and 
those,  with  the  servant's  consent,  he  may  safely 
disburse.  Bro.  Maint.  44,  52;  Hetley  79; 
Moor  814;  Bradlaugh  v.  Newdegate.  11  Q.  B. 
Div.  11;  Bacon  Abr.,  tit.  Maintenance;  Harris 
v.  Brisco,  17  Q.  B.  Div.  504;  Quigley  v. 
Thompson,  53  Ind.  320. 

And  the  servant  may  assist  the  master,  but 
not  to  the  extent  of  laying  out  his  own  money 
in  the  suit.  Hawk.  P.  C,  c.  83,  §  24;  Bacon 
Abr.,  tit.  Maintenance.  See  also  Bradlaugh  v, 
Newdegate,  11  Q.  B.  Div.  11. 

Vendor  with  Warranty.  —  A  vendor  with 
warranty  may  uphold  his  vendee  in  a  suit 
about  the  title,  because  he  is  bound  to  render 
other  lands  to  the  value  of  those  that  shall 
be  evicted.  Bro.  Maint.  51;  Bacon  Abr.,  tit. 
Maintenance;  Williamson  v.  Sammons,  34 
Ala.  691;  Gowen  v.  Nowell,  1  Me.  292. 

The  same  rule  applies  to  a  warranty  of  per- 
sonal property.  Williamson  v.  Sammons,  34 
Ala.  691.  See  also  State  Bank  v.  Barnes,  82 
Ala.  618. 

Vendor  and  Vendee.  —  Where  a  vendor  in  a 
champertous  deed  prosecutes  an  action  for  his 
vendee  it  is  not  maintenance.  Key  v.  Snow, 
90  Tenn.  663.  See  also  Allen  v.  Frazee,  85 
Ind.  283. 

Poor  Person.  —  One  may  lawfully  give  money 
to  a  poor  man  to  enable  him  to  carry  on  his 
suit.  Bro.  Maint.  14;  Bacon  Abr.,  tit.  Main- 
tenance; Gruber  v.  Baker,  20  Nev.  469;  Quig- 
ley v.  Thompson,  53  Ind.  317;  State  v.  Chitty, 
1  Bailey  (S.  Car.)  401.  See  also  Sherley  v. 
Riggs,  11  Humph.  (Tenn.)  57. 

"  But  if  he  do  it  upon  a  stipulation  that  he 
shall  receive  one-half  of  the  field,  if  it  be  re- 
covered, he  is  *  *  *  a  champertor."  His 
motive  must  not  be  one  of  self-interest.  State 
v.  Chitty,  1  Bailey  (S.  Car.)  401.  See  also 
Byrd  v.  Oden,  9  Ala.  755. 

Creditors  Acting  in  Concert.  —  Where  several 
creditors,  having  levied  executions  on  their 
debtors'  land,  agreed  that  one  should  prose- 
cute a  suit  for  the  benefit  of  all  to  obtain  pos- 
session, the  agreement  was  not  champertous. 
Frosts.  Paine,  12  Me.  in.  See  also  Tilman 
v.  Searcy,  7  Humph.  (Tenn.)  347. 

Joint  Owners.  ■ —  And  it  seems  that  an  agree- 
ment between  two  to  purchase  assignable 
property  on  joint  account,  one  of  them  to  pay 
for  it,  and  the  other  to  bear  the  expense  of 
needful  litigation,  and  both  to  share  equally  in 
the  net  proceeds,  was  not  champertous.  Reed 
v.  Janes,  84  Ga.  380. 

Assignee  of  Mortgage.  —  In  Williams  v.  Fowle, 
132  Mass.  385,  the  defendants  accepted  a  deed 
of  land  subject  to  a  mortgage,  which  they 
agreed  to  pay,  and  an  action  was  brought 
against  them  on  the  note  secured  by  the 
mortgage  in  the  name  of  their  grantees,  for  the 
benefit  of  the  owner  of  the  mortgage,  under 
an  agreement  by  which  the   plaintiffs,  who 


t  Damages.  —  A  civil  action  for  dam- 
at  common  law,1  and  on  the  principle 

were  the  makers  of  the  mortgage,  were  to  re- 
ceive a  portion  of  the  recovery  without  being 
liable  for  the  expenses.  It  was  held  that  the 
agreement  was  not  champertous. 

Contributory  to  Public  Prosecution. —  Any  citi- 
zen may  lawfully  contribute  to  the  lawful  ex- 
penses of  any  public  prosecution,  and  the  act 
will  not  subject  him  to  the  charge  of  main- 
tenance. Com.  v.  Dupuy,  Bright.  (Pa.)  44; 
Gilman  v.  Jones,  S7  Ala.  691. 

Acts  of  Charity. —  Charity  as  a  motive  will 
excuse  maintenance.  Rothewel  v.  Pewer,  Y. 
B.  9  Hen.  VI.,  p.  64;  Pomeroy  v.  Abbot  of  Buck- 
fast,  Y.  B.  21  Hen.  6,  p.  15;  Harris  v.  Brisco, 
17  Q.  B.  Div.  504;  Graham  v.  McReynolds,  90 
Tenn.  703. 

Implied  Agreement  —  Attorneys  Representing 
Taxpayers.  —  In  Gilbert-Arnold  Land  Co.  v. 
Superior,  (Wis.  1896)  67  N.  W.  Rep.  38,  the 
court  said:  "A  mere  implied  agreement  or 
understanding  under  the  circumstances  here 
disclosed,  that  in  some  way  the  attorney  con- 
ducting the  case  shall  save  his  client  harmless 
from  all  costs  and  expenses  of  the  litigation, 
and  have  the  judgment  for  costs  recovered,  if 
any,  the  action  being  on  behalf  of  all  the  tax- 
payers, of  which  such  attorney  is  one,  comes 
far  short  of  a  champertous  agreement.  Allard 
v.  Lamirande,  29  Wis.  502.  Such  implied  un- 
derstanding is  entirely  consistent  with  the 
theory  that  such  attorney,  representing  the 
taxpayers,  will  see  that  all  interested  parties 
contribute  a  sufficient  amount  to  relieve  the 
plaintiff  from  any  pecuniary  burden  of  the 
litigation.  The  attorney's  being  a  taxpayer, 
and,  as  such,  interested  as  a  party,  is  suffi- 
cient of  itself  to  relieve  him  of  the  charge  of 
champerty.  The  rule  is  that  an  agreement  to 
pay  or  to  contribute  to  pay  the  expenses  of 
litigation  in  which  one  is  interested  by  reason 
of  relationship  to  the  party,  or  by  reason  of 
direct  interest  in  the  question  at  issue,  is  not 
champertous.  Williams  v.  Fowle,  132  Mass. 
389;  Thompson  v.  Marshall,  36  Ala.  504; 
Barker  v.  Barker,  14  Wis.  142;  Martin  v. 
Veeder,  20  Wis.  466,  cited  by  counsel  for  re- 
spondent; also  Davies  v.  Stowell,  78  Wis.  334, 
where  the  question  was  directly  decided  by  the 
court." 

The  Effect  of  an  Assignment  by  a  Life  Annui- 
tant of  all  her  interest  in  bonds  held  in  trust 
for  her,  to  those  entitled  to  such  bonds  after 
her  death,  is  to  extinguish  the  life  interest 
and  vest  in  the  remainderman  an  immediate 
right  of  action  against  the  trustee  for  any  loss 
that  may  have  occurred  to  the  body  of  the 
fund  by  his  breach  of  trust,  and  such  an 
assignment  is  not  champertous.  Johns  v. 
Herbert,  2  App.  Cas.  (D.  C.)  485. 

1.  A  Civil  Injury  —  Damages.  —  2  Coke  Inst. 
208;  Comyns  Digest,  art.  Maintenance,  c.  L.; 
1  Hawk.  P.  C.  543;  Harris  v.  Brisco,  17  Q.  B. 
Div.  5 1 1 ;  Wallis  v.  Portland,  3  Ves.  Jr.  502; 
Pechell  v.  Watson,  8  M.  &  W.  691;  Bradlaugh 
v.  Newdegate,  11  Q.  B.  Div.  1;  Hovey  v.  Hob- 
son,  51  Me.  62;  Duke  v.  Harper,  2  Mo.  App. 
4;  Goodyear  Dental  Vulcanite  Co.  v.  White,  2 
N.  J.  L.  J.  150. 

The  defendant,  being  interested  in  the  sale 
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that  when  an  unlawful  act  results  in  a  particular  wrong  to  a  particular  person, 
the  law,  generally  speaking,  gives  to  such  person  a  remedy  by  action  against 
the  wrongdoer,1  it  seems  that  such  an  action  can  now  be  maintained  in  those 
jurisdictions  where  maintenance  is  unlawful.3 

IV.  As  Affecting  Contracts  —  1.  In  General.  —  Every  contract  or  agree- 
ment into  which  champerty  enters  as  a  consideration  is  illegal  and  void; 
where,  therefore,  an  action  is  brought  directly  upon  a  champertous  contract, 
champerty  is  a  good  defense.3 

Executory  •  Executed.  —  Where  a  contract  is  void  for  champerty,  neither  party 
can  enforce  it  while  it  remains  executory,4  or  where  it  has  been  executed  and 
money  has  been  received  in  pursuance  of  it  no  action  will  lie  to  recover  it.5 

2.  Where  Recognized.  —  In  the  United  States  the  doctrines  of  maintenance 
and  champerty  have  not  generally  found  favor,  and  where  they  exist  at  all 
have  been  materially  modified  by  legislation. 


of  certain  electrical  appliances,  employed  an 
expert  to  report  thereon,  who  made  a  favor- 
able report.  The  plaintiffs,  the  proprietors  of 
a  newspaper,  afterwards  published  an  article 
commenting  adversely  upon  the  expert's  re- 
port and  the  appliances  in  question  and  cast- 
ing reflections  upon  the  expert's  qualifications, 
and  on  his  conduct  and  that  of  the  defendant  in 
connection  with  the  report  and  the  sale  of  the  ap- 
pliances. On  account  of  this  article  the  expert 
brought  an  action  for  libel  against  the  plain- 
tiffs, at  the  instigation  of  the  defendant,  who 
supplied  the  money  necessary  for  the  action. 
The  action  resulted  in  a  verdict  and  judgment 
for  the  defendants  therein,  the  present  plain- 
tiffs, who  thereupon  sued  the  defendant  for 
maintenance,  claiming  as  damages  the  costs 
they  had  incurred  in  defending  the  action  for 
libel,  and  which  the  expert  was  unable  to  pay. 
It  was  held  that  the  action  was  maintainable 
on  the  ground  that  the  defendant  had  no  com- 
mon interest  with  the  expert  in  the  action  for 
libel,  and  therefore  was  not  entitled  to  maintain 
him  in  bringing  and  prosecuting  that  action. 
Alabaster  v.  Harness,  (1895)  1  Q.  B.  Div.  339. 

1.  Harris  v.  Brisco,  17  Q.  B.  Div.  511. 

2.  Fletcher  v.  Ellis,  Hempst.  (U.  S.)  300. 

In  Goodyear  Dental  Vulcanite  Co.  v.  White, 
2  N.  J.  L.  J.  150,  it  is  held  that  an  action  for 
maintenance  would  lie  at  common  law,  and 
that  in  the  state  of  New  York  neither  by  stat- 
ute nor  judicial  decision  had  this  right  been 
abrogated. 

Evidence  to  Establish.  —  In  order  to  maintain 
an  action  for  champerty  or  maintenance,  it  is 
necessary  to  establish  that  the  transaction  was 
against  good  policy  and  justice  or  tending 
to  promote  unnecessary  litigation.  Fisher  v. 
Kamala  Naicher,  8  Indian  App.  170,  8  W.  R. 
655- 

Defenses.  —  Any  of  the  numerous  exceptions 
to  the  law  of  maintenance,  such  as  those  aris- 
ing from  the  relation  between  landlord  and 
tenant,  master  and  servant,  acts  of  charity, 
etc.,  will  be  good  defense  to  the  action.  Har- 
ris v.  Brisco,  17  Q.  B.  Div.  504.  And  as  a  gen- 
eral rule,  where  there  is  a  common  interest 
it  will  excuse  maintenance.  Bradlaugh  v. 
Newdegate,  11  Q.  B.  Div.  1.  See  the  illustra- 
tions in  the  notes,  supra. 

3.  Champerty  a  Good  Defense  —  England.  — 
Stanley  v.  Jones,  7  Bing.  369,  20  E.  C.  L.  165; 
Sprye  v.  Porter,  7  El.  &  Bl.  77,  90  E.  C.  L.  77. 

82: 


Canada.  —  Kerr  v.  Bearinger,  29  U.  C.  Q.  B 

340. 

Alabama.  —  In  Sibley  v.  Alba,  95  Ala.  198, 
the  court  said:  "  The  result  of  the  authorities 
bearing  on  this  question  is  correctly  summa- 
rized in  3  Am.  and  Eng.  Encvc.  of  Law  (1st 
ed.)  86,  in  the  following  language:  '  When  an 
action  is  brought  directly  upon  a  champertous 
contract,  champerty  is  a  good  defense,  and 
may  be  set  up  by  way  of  answer.'  " 

Indiana.  —  Scobey  v.  Ross,  13  Ind.  117; 
Quigley  v.  Thompson,  53  Ind.  317;  Greenman 
v.  Cohee,  61  Ind.  201;  Bartholomew  County  v. 
Jameson,  86  Ind.  154;  Hart  v.  State,  120  Ind. 
85,  citing  3  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  68;  Zeigler  v.  Mize,  132  Ind.  403. 

Iowa.  —  Boardman  v.  Thompson,  25  Iowa 
487.  See  Wright  v.  Meek,  3  Greene  (Iowa) 
472. 

Kentucky.  —  Gen.  Stat.  c.  11,  €  8;  Wilhite  v. 
Roberts,  4  Dana  (Ky.)  172. 

Maine.  —  Low  v.  Hutchinson,  37  Me.  196. 

Massachusetts.  —  Lancy  v.  Havender,  146 
Mass.  615. 

Missouri.  —  Bent  v.  Priest,  86  Mo.  475. 

North  Carolina.  —  Barnes  v.  Strong,  1  Jones 
Eq.  (N.  Car.)  100. 

Rhode  Island.  —  Martin  v.  Clarke,  8  R.  I. 
402,  5  Am.  Rep.  586;  Orr  v.  Tanner,  12  R.  I. 
94- 

Virginia.  —  Nickels  v.  Kane,  82  Va.  312. 

West  Virginia.  —  Anderson  v.  Caraway,  27 
W.  Va.  385. 

See  also  the  cases  throughout  this  article. 

Strangers.  —  Where  a  contract  is  open  to  the 
objection  of  champerty,  such  a  defense  is 
available  only  to  a  party  to  the  contract,  and 
not  to  a  stranger.  Davis  v.  Settle,  (W.  Va. 
1896)  26  S.  E.  Rep.  557. 

4.  State  v.  Sims,  76  Ind.  332.  See  also  Du- 
mont  v.  Dufore,  27  Ind.  263;  Rust  v.  Larue,  4 
Litt.  (Ky.)  412,  14  Am.  Dec.  172. 

In  Gilbert  v.  Holmes,  64  111.  548,  it  was  held 
that  a  court  of  equity  will  refuse  to  give  effect 
to  an  agreement  by  which  a  layman,  with  no 
interest,  is  to  receive  a  share  of  the  proceeds 
of  a  suit,  in  consideration  of  carrying  on  its 
prosecution. 

5.  Indiana.  —  State  v.  Sims,  76  Ind.  332. 
Maine.  —  Burnham  v.  Heselton,  84  Me.  578, 

82  Me.  495. 

New  York.  —  Best  v.  Strong,  2  Wend.  (N.  Y.) 
319,  20  Am.  Dec.  607. 
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In  Alabama,  the  District  of  Columbia,  Georgia,  Illinois,  Indiana,  Iowa, 
Kansas,  Kentucky,  Maine,  Massachusetts,  Missouri,  Nevada,  New  Hampshire, 
North  Carolina,  Ohio,  Oregon,  Rhode  Island,  Tennessee,  Vermont,  Virginia, 
West  Virginia,  and  Wisconsin  their  existence  has  been  recognized.  In  New 
York  the  common-law  rules  have  been  abolished,  except  so  far  as  embodied  in 
the  statutes  with  reference  to  certain  cases  affecting  the  transfer  of  real  estate. 
In  Louisiana  the  whole  matter  is  regulated  by  the  code.1 


1.  Where  Recognized  as  Affecting  Contracts  — 

Alabama.  —  Holloway  v.  Lowe,  7  Port.  (Ala.) 
488;  Byrd  v.  Odem,  9  Ala.  755;  Gilman  v. 
Jones,  87  Ala.  691;  Walker  v.  Cuthbert,  10 
Ala.  219. 

District  of  Columbia.  — Stanton  v.  Haskin,  I 
MacArthur  (D.  C.)  558,  29  Am.  Rep.  612. 

Georgia. — Code,  £  2750;  Meeks  v.  Dew- 
berry, 57  Ga.  263.  Compare  Stansell  -■.  Lind- 
say, 50  Ga.  360;  Robison  v.  Beal,  26  Ga.  17. 

Illinois.  —  Thompson  v.  Reynolds,  73  111.  II, 
overruling  on  this  point  Newkirk  v.  Cone,  18 
111.  449.  Compare  Walsh  v.  Shumway,  65  111. 
471;  Fetrow  v.  Merriwether,  53  111.  275. 

"  It  has  been  so  pruned  away  and  excep- 
tions so  grafted  upon  it  that  there  is  nothing 
of  substance  left  of  it  in  this  state."  Dunne 
■v.  Herrick,  37  111.  App.  180. 

Indiana.  —  Scobey  v.  Ross,  13  Ind.  117; 
Quigley  v.  Thompson,  53  Ind.  317. 

Iowa. — Champerty  is  not  a  common-law 
crime  in  this  state,  but  the  common-law  rule 
seems  to  be  held  applicable  to  contracts. 
Boardman  v.  Thompson,  25  Iowa  487,  dissent- 
ing from  Wright  v.  Meek,  3  Greene  (Iowa) 
472.  Compare  Adye  v.  Hanna,  47  Iowa  264,  29 
Am.  Rep.  484. 

Kansas.  — Atchison,  etc.,  R.  Co.  v.  Johnson, 
29  Kan.  218;  Aultman  v.  Waddle,  40  Kan. 
195- 

Kentucky.  — The  doctrine  of  champerty  and 
maintenance  was  adopted,  as  in  force  at  com- 
mon law,  in  the  first  constitution  of  Virginia, 
art.  viii.,  and  incorporated  in  later  constitu- 
tions. See  Nickels  v.  Kane,  82  Va.  309.  Early 
cases:  Brown  v.  Beauchamp,  5  T.  B.  Mon. 
<Ky.)  413,  17  Am.  Dec.  81;  Rust  v.  Larue,  4 
Liu.  (Ky.)  412,  14  Am.  Dec.  172.  Afterwards 
by  statute.  See  Davis  v.  Sharron,  15  B.  Mon. 
(Ky.)  64;  Kentucky  Stat.  c.  15;  Boone  v. 
Chiles,  10  Pet.  (U.  S.)  218. 

Louisiana.  —  Civ.  Code,  art.  2624,  2652.  See 
Walker  v.  Bietry,  24  La.  Ann.  349;  Morgan  v. 
Brown,  12  La.  Ann.  159;  Flower  v.  O'Conner. 
7  La.  207;  Clay  v.  Ballard,  9  Rob.  (La.)  308, 
41  Am.  Dec.  328.  See  also  McMicken  v.  Perin, 
18  How.  (U.  S.)  507. 

Maine.  —  Hovey  v.  Hobson,  51  Me.  62. 

Massachusetts.  —  Lathrop  v.  Amherst  Bank, 
9  Met.  (Mass.)  489;  Thurston  v.  Percival,  1 
Pick.  (Mass.)  415. 

Missouri.  —  Duke  v.  Harper,  66  Mo.  51,27 
Am.  Rep.  314,  affirming  2  Mo.  App.  I,  and 
holding  that  it  is  essential  that  the  champertor 
agrees  to  pay  some  portion  of  the  costs  or  ex- 
pense of  the  litigation. 

Nevada.  —  Gruber  v.  Baker,  20  Nev.  468. 

New  Hampshire.  —  Taylor  v.  Gilman,  58  N. 
H.  417. 

New  York.  —  Bundy  v.  Newton,  (Supreme 
Ct.)  47  N.  Y.  St.  Rep.  242,  29  Abb.  N.  Cas. 
(N.    Y.)  66;    Zogbaum  v.  Parker.  66  Barb. 


(N.  Y.)  341;  Fowler  v.  Callon,  102  N.  Y.  395; 
Sedgwick  v.  Stanton,  14  N.  Y.  289.  In  Browne 
v.  West,  9  N.  Y.  App.  Div.  135,  it  is  held  that 
the  only  statutory  provisions  relating  to  cham- 
perty or  maintenance  now  in  force  are  73 
and  74,  N.  Y.  Code  Civ.  Pro.,  and  relate  solely 
to  attorney's.  Compare  Lyon  Hussey,  82 
Hun  (N.  Y.)  15. 

North  Carolina.  —  Barnes  -'.  Strong,  1  Jones 
Eq.  (N.  Car.)  100. 

Ohio.  —  Weakly  v.  Hall,  13  Ohio  167,  42  Am. 
Dec.  194;  Key  v.  Vattier,  1  Ohio  132;  Pennsyl- 
vania Co.  v.  Lombardo,  49  Ohio  St.  1 ;  Stewart 
v.  Welch,  41  Ohio  St.  503.  See  also  Reece  v. 
Kyle,  49  Ohio  St.  475,  distinguishing  the  above 
cases.  Compare  Spencer  v.  King,  5  Ohio  182; 
Hall  v.  Ashby,  9  Ohio  96,  34  Am.  Dec.  424. 

Oregon.- — Dahms  v.  Sears,  13  Oregon  47; 
Brown  v.  Bigne,  21  Oregon  260.  In  Hickoxf. 
Elliott,  ioSawy.  (U.  S.)  430,  decided  before  the 
above,  it  is  doubted  that  the  doctrine  of  cham- 
perty and  maintenance  exists. 

Khode  Island.  —  In  Martin  v.  Clarke,  8  R.  I. 
389  5  Am.  Rep.  586,  it  is  held  that  champerty- 
is  an  offense  against  the  law,  whether  regard 
be  had  to  the  ancient  common  law,  the  English 
statutes  on  the  subject,  or  to  the  legislative 
acts  of  Rhode  Island,  and  avoids  every  contract 
into  which  it  enters.  See  also  Orr  v.  Tanner, 
12  R.  I.  94. 

Tennessee.  —  By  statute  (Act  1821,  c.  66,  ^  1), 
incorporated  in  M.  &  V.  Code,  §  2445-2458, 
which  is  a  substantial  re-enactment  of  32 
Henry  VIII.,  c.  9.  And  it  seems  that  without 
the  statute  the  common-law  rules  would  be 
recognized.  Webb  v.  Armstrong,  5  Humph. 
(Tenn.)  379. 

Vermont.  —  The  common  law  as  to  cham- 
perty is  in  force.  Hamilton  v.  Gray,  (Vt.  1895) 
31  Atl.  Rep.  315,  distinguishing  Danforth  v. 
Streeter,  28  Vt.  490;  Gregory  v.  Gleed,  33  Vt. 
405;  Dorwin  v.  Smith,  35  Vt.  69,  on  the  ground 
that  there  was  no  element  of  champerty  in 
these  cases.  The  doctrine,  however,  appears 
to  have  been  recognized  in  the  early  case  of 
Wright  v.  Whithead,  14  Vt.  268. 

Virginia.  —  The  acts  of  Dec.  8,  1792,  and 
Code  1819,  p.  558,  regarding  champerty,  were 
repealed  by  the  Code  of  1849,  and  the  common 
law  revived.  Nickels  v.  Kane,  82  Va.  309.  But 
see  Major  v.  Gibson,  1  Patt.  &  H.  (Va.)  48. 

West  Virginia.  —  Anderson  v.  Caraway,  27 
W.  Va.  385.  See  also  Graham  v.  Graham,  10 
W.  Va.  355. 

Wisconsin.  —  In  Allard  v.  Lamirande,  29 
Wis.  502,  the  court,  citing  Barker  v.  Barker,  14 
Wis.  131;  Miller  v.  Larson,  19  Wis.  463;  Mar- 
tin v.  Veeder,  20  Wis.  466;  and  Stearns  v. 
Felker,  28  Wis.  594,  says:  "  The  common  law 
in  regard  to  champerty  and  maintenance,  with 
the  qualifications  established  by  the  modern 
authorities,  is  in  force  in  this  state." 
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Existence  Uncertain.  —  In  Arkansas,  Cotmecticut,  Pennsylvania,  and  Texas  the 
question  does  not  seem  to  be  determined.1 

Not  Recognized.  —  In  California,  Delazvare,  Michigan,  Nebraska,  and  N em- 
Jersey  the  doctrine  of  champerty  and  maintenance  has  failed  to  receive  legisla- 
tive or  judicial  sanction.2 

When  Presumed  to  Exist  —  Judicial  Notice.  —  Where  an  agreement  is  entered  intO' 
in  one  jurisdiction,  and  sought  to  be  enforced  in  another  where  the  common 
law  regarding  champerty  and  maintenance  is  recognized  and  enforced,  the 
court  will  assume,  in  the  absence  of  proof  to  the  contrary,  that  the  common 
law  is  that  of  the  forum  contractus,  and  will  enforce  it  accordingly.3 

3.  Between  Attorney  and  Client  —  a.  Contingent  Fees  —  (i)  In  General. — 
in  England  the  courts  have  been  decidedly  opposed  to  the  validity  of  contracts 
between  attorney  and  client  for  fees  contingent  upon  success  in  a  proposed 
litigation,  especially  when  the  attorney  is  to  bear  the  whole  or  part  of  the 
costs  incidental  thereto.'4 


1.  Arkansas. — See  Fletcher  v.  Ellis,  I 
Hempst.  (U.  S.)  300;  Simpsons.  Montgomery, 
25  Ark.  369,  99  Am.  Dec.  228;  Missouri  Pac. 
R.  Co.  v.  Smith,  60  Ark.  237;  Lytle  v.  State, 
17  Ark.  672. 

Connecticut.  ■ —  Richardson  v.  Rowland,  40 
Conn.  565. 

Pennsylvania.  —  Chester  County  v.  Barber, 
97  Pa.  St.  455. 

Texas.  —  It  is  held  in  Bentinck  v.  Franklin, 
38  Tex.  458,  that  there  is  no  law  prohibiting 
champerty  in  that  state.  But,  as  to  contracts, 
it  is  referred  to  as  existing  in  Clarke  v. 
Koehler,  32  Tex.  684;  and  in  Ennis  v.  Best- 
wick,  37  Tex.  662,  the  court,  citing  the  last 
above  case,  leaves  the  question  in  doubt,  as  do 
the  early  cases  of  McMullen  v.  Guest,  6  Tex. 
275,  and  Carder  v.  McDermett,  12  Tex.  550. 

2.  California.  —  In  Mathewson  v.  Fitch,  22 
Cal.  86,  it  is  held  that  the  offense  of  main- 
tenance is  unknown  to  the  laws  of  that  state. 
See  also  Hoffman  v.  Vallejo,  45  Cal.  566.  See 
also  The  Holladay  Case,  27  Fed.  Rep.  838; 
Hickox  v.  Elliott,  10  Sawy.  (U.  S.)  430. 

Delaware.  —  Bayard  v.  McLane,  3  Harr. 
(Del.)  139. 

Michigan.  —  The  common-law  doctrine  is 
recognized  as  in  force  in  Backus  v.  Byron,  4 
Mich.  535,  but  seems  to  have  been  abrogated 
by  later  statutes  passed  in  view  of  this  de- 
cision.   Wildey  v.  Crane,  63  Mich.  720. 

Nebraska.  —  In  Omaha,  etc.,  R.  Co.  v. 
Brady,  39  Neb.  49,  it  is  held  that  champertous 
contracts  are  not  illegal  under  the  statutes, 
but  it  seems  that  a  contract  of  a  champertous 
nature  would  be  void  as  against  public  policy. 

New  Jersey.  —  Schomp  v.  Schenck,  40  N.  J. 
L.  196,  29  Am.  Rep.  219;  Hassell  v.  Van 
Houten,  39  N.  J.  Eq.  109. 

3.  When  Presumed  to  Exist  —  England.  —  In 
Grell  v.  Levy,  16  C.  B.  N.  S.  73,  111  E.  C.  L. 
73,  10  Jur.  N.  S.  210,  9  L.  T.  N.  S.  721,  12  W. 
R.  378,  an  agreement  was  made  in  France, 
where  it  was  valid,  to  be  carried  out  in  Eng- 
land, where  it  was  void  because  champertous, 
and  it  was  held  that  it  was  none  the  less  void 
because  made  in  a  foreign  country  where  it 
was  legal. 

Alabama.  —  Elliott  v.  McClelland,  17  Ala. 
206. 

Kentucky.  —  Miles  v.  Collins,  I  Mete.  (Ky.) 
308. 


Massachusetts.  —  Thurston  v.  Percival,  L 
Pick.  (Mass.)  415. 

New  Hampshire.  —  In  Connecticut  River 
Mut.  F.  Ins.  Co.  v.  Way,  62  N.  H.  622,  it  is 
held  that  champerty,  being  an  offense  at  com- 
mon law,  is  presumed  to  be  against  the  law 
of  another  state,  the  contrary  not  appearing. 

In  Thurston  v.  Percival,  1  Pick.  (Mass.)  415, 
the  court  said:  "  It  has  been  suggested  that  as- 
the  contract  [in  issue]  was  made  in  reference 
to  a  suit  pending  in  New  York,  it  is  no- 
breach  of  the  laws  of  this  state,  for  it  may  be 
that  a  similar  contract  would  be  good  by  the 
laws  of  New  York,  we  having  no  evidence  that, 
there  is  any  law  of  that  state  against  cham- 
perty, or  that  such  a  contract  as  this  would, 
constitute  that  offense.  But  if  maintenance 
or  champerty  is  malum  in  se  and  an  offense  at 
common  law,  it  is  to  be  presumed  without  any 
statute  that  the  same  law  is  in  force  there." 

Construction  of  Contracts  by  Federal  Courts.  — 
As  to  the  construction  of  such  contracts  by 
federal  courts,  see  The  Holladay  Case,  27, 
Fed.  Rep.  838;  Hickox  v.  Elliott,  10  Sawy.  (U. 
S.)  430. 

In  Gregerson  v.  Imlay,  4  Blatchf.  (U.  S.) 
503,  an  injunction  was  asked  to  restrain  the 
violation  of  an  agreement  made  in  New  York 
and  recognized  there  as  valid,  but  by  its  terms 
to  be  executed  in  all  the  states  of  the  Union 
except  four,  in  many  of  which  it  was  void  be- 
cause champertous.  The  court  refused  the  in- 
junction on  the  ground  that  the  contract  was 
to  operate  in  many  states  where  it  was  clearly- 
void,  and  held  that  even  though  the  contract 
might  be  barely  valid  at  law,  a  court  of  equity 
would  lend  no  countenance  to  it. 

In  Blackwell  v.  Webster,  29  Fed.  Rep.  614,  a 
contract  was  made  in  Maine  between  a  resi- 
dent of  that  state  and  a  resident  of  the  state 
of  New  York.  The  contract  was  void  by  stat- 
ute in  Maine,  and  valid  in  New  York.  The" 
court  held  the  law  of  Maine  to  prevail,  as  there 
was  a  question  as  to  whether  New  York  was 
the  place  of  performance. 

4.  Contingent  Fees  —  England.  —  In  Hilton  v. 
Woods,  L.  R.  4  Eq.  432,  36  L.  J.  Ch.  491,  16  L. 
T.  N.  S.  736,  15  W.  R.  1105,  it  was  held,  where  ai 
party  agreed  with  the  solicitor  to  give  him  a 
portion  of  the  profits  arising  from  the  success- 
ful prosecution  of  the  suit,,  upon  being  indem- 
nified against  the  cost  of  the  proceeding,  that- 
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In  the  United  States  this  rule  has  been 

the  agreement  was  champertous.  To  the 
same  effect  see  In  re  Masters,  I  H.  &  W.  348; 
Strange  v.  Brennan,  15  Sim.  346,  affirmed  in  2 
Coop.  1,  15  L.  J.  Ch.  389,  10  Jur.  649;  Earle  v. 
Hopwood,  9  C.  B.  N.  S.  566,  99  E.  C.  L.  566, 
30  L.  J.  C.  P.  217,  7  Jur.  N.  S.  775,  3  L.  T.  N. 
S.  670,  9  W.  R.  272. 

For  a  long  time  it  was  the  law  of  England 
that  an  attorney  could  not  take  from  his  client 
a  security  for  future  services.  Jones  v.  Tripp, 
Jacob  C.  C.  322;  Pitcher  v.  Rigby,  9  Price  83; 
Ex  p.  Laing,  2  Mont.  &  Ayr.  381;  Uppington 
v.  Bullen,  2  D.  &  W.  184;  In  re  Foster.  6  Jur. 
N.  S.  687.  See,  as  to  receiving  a  gross  sum 
for  services:  Drax  v.  Scroope,  2  B.  &  Ad.  581, 
22  E.  C.  L.  145;  In  re  Whitcombe,  8  Beav. 
140;  Philby  v.  Hazle,  8  C.  B.  N.  S.  647,  98  E. 
C.  L.  647;  Scarth  v.  Rutland,  L.  R.  1  C.  P. 
642.  This  is  changed  by  33  &  34  Vict.,  c.  28, 
§  4.  See  In  ^Attorneys,  etc.,  Act,  1  Ch.  Div. 
573;  Jennings  v.  Johnson,  L.  R.  8  C.  P.  425: 
In  re  Lewis,  1  Q.  B.  Div.  724. 

Canada.  —  In  Robertson  v.  Furness,  43  U.  C. 
Q.  B.  143,  it  is  held  that  a  contract  by  which 
an  attorney  is  secured  in  advance  for  future 
services  or  disbursements,  is  champertous 
and  void.  See  also  Atkinson  v.  Gallagher,  23 
Grant's  Ch.  (U.  C.)  201;  Hope  v.  Caldwell,  21 
U.  C.  C.  P.  241;  Robertson  v.  Caldwell,  31  U. 
C.  Q.  B.  402. 

1.  Alabama.  —  Holloway  v.  Lowe,  7  Port. 
(Ala.)  488;  Jenkins  v.  Bradford,  59  Ala.  400; 
Elliott  v.  McClelland,  17  Ala.  206;  Dumas  v. 
Smith,  17  Ala.  305.  See  also  Ware  v.  Russell, 
70  Ala.  174,  45  Am.  Rep.  82;  Price  v.  Carney, 
75  Ala.  552. 

But  in  Gilman  v.  Jones,  87  Ala.  702,  the 
court  said  that  "  by  the  great  weight  of  mod- 
ern authority,  contingent  fees  of  a  legitimate 
character,  charged  for  professional  services, 
dependent  on  the  amount  of  recovery,  are  not 
deemed  within  the  rules  against  champerty 
and  maintenance." 

Indiana. — Scobey  v.  Ross,  13  Ind.  117; 
Lafferty  v.  Jelley,  22  Ind.  471.  See  also  Coquil- 
lard  v.  Bearss,  21  Ind.  479,  83  Am.  Dec.  362. 

Kentucky.  —  Section  1,  c.  11,  Gen.  Stat.  Ky. 
Roberts  v.  Yancey,  94  Ky.  243;  Davis  v.  Shar- 
ron,  15  B.  Mon.  (Ky.)  65;  Miles  v.  Collins,  1 
Mete.  (Ky.)  308.  See  also  Wilhite  v.  Roberts, 
4  Dana  (Ky.)  172;  Evans  v.  Bell,  6  Dana  (Ky.) 
479- 

The  statute  applies  as  well  to  other  persons 
as  to  attorneys.  Davis  v.  Sharron,  15  B.  Mon. 
<Ky.)64. 

Maine.  —  Burnham  v.  Heselton,  84  Me.  578, 
82  Me.  495.    See  Rev.  Stat.,  c.  112,  §  112. 

Rhode  Island.  —  Martin  v.  Clarke,  8  R.  I. 
389,  5  Am.  Rep.  586;  Orr  v.  Tanner,  12  R.  I.  94. 

Tennessee.  —  M.  &  V.  Code,  §  2450;  Hayney 
v.  Coyne,  10  Heisk.  (Tenn.)  339;  Weedon  v. 
Wallace,  Meigs  (Tenn.)  286.  See  also  Moore 
v.  Campbell  Academy,  9  Yerg.  (Tenn.)  115; 
Cross  v.  Bloomer,  6  Baxt.  (Tenn.)  74. 

Illustrations  of  Champertous  Agreements.  —  In 
Elliott  v.  McClelland,  17  Ala.  206,  a  contract 
by  which  an  attorney  was  to  collect  money  for 
his  client,  and  for  his  services  "  to  retain  on 
the  sums  collected  twenty  per  cent.,  or  be  paid 
two  hundred  dollars,  as  he  shall  elect,"  was 
hrld  void  as  champertous. 


adopted  in  some  cases,1  but  the  more 

In  Dumas  v.  Smith,  17  Ala.  305,  it  is  held 
that  where  a  client  gives  a  note  to  his  attorney 
for  services  to  be  rendered  in  a  certain  suit, 
and  at  the  same  time  executes  an  instrument 
by  which  he  agrees  to  allow  him  one-half  the- 
damages  that  may  be  recovered,  the  note  and 
agreement  form  but  one  contract,  and  both  are 
champertous  and  void. 

In  Miles  v.  Collins,  1  Mete.  (Ky.)  308,  there 
was  an  agreement  between  an  attorney  and 
his  client  that  the  attorney  should  have,  as  a. 
fee  for  his  services  in  maintaining  the  suit, 
part  of  the  thing  recovered,  and  the  court  held 
that  it  was  a  contract  to  aid  in  the  suit  and 
then  divide  the  thing  recovered,  and  that  it 
was  a  champertous  contract  denounced  ex- 
pressly by  statute,  as  well  as  against  the  com- 
mon law,  and  was  void. 

In  Hirshbach  -'.  Ketchum,  5  N.  Y.  App. 
Div.  324,  the  plaintiff,  at  the  request  of  the 
defendant,  procured  his  employment  as  at- 
torney for  a  certain  firm  to  prosecute  all  the 
claims  of  that  firm  arising  out  of  the  payment 
of  custom  duties  exacted  of  them  by  the  fed- 
eral government,  under  an  agreement  that  the 
defendant  was  to  receive  from  the  firm  fifty  per 
cent,  of  the  amount  recovered,  one-half  of 
which  was  to  be  paid  to  the  plaintiff  for  procur- 
ing the  employment.  It  was  held  that  the  con- 
tract violated  section  74  of  the  Code  of  Civil 
Procedure,  and  that  the  burden  of  proof  rested 
upon  the  plaintiff  to  show  that  he  came  within 
the  exception  contained  in  the  section  provid- 
ing that  "  this  section  does  not  apply  to  an 
agreement  between  attorneys  and  counselors, 
or  either,  to  divide  between  themselves  the 
compensation  to  be  received." 

In  Burnham  v.  Heselton,  84  Me.  578,  82 
Me.  495,  the  defendant,  an  attorney,  agreed  to 
collect  a  note  belonging  to  the  plaintiff,  who 
was  to  have  a  certain  amount  if  collected,  and 
the  attorney  to  have  all  above  that  amount; 
the  latter  to  pay  the  expenses  incurred  in  col- 
lection. The  agreement  was  held  champer- 
tous, and  the  plaintiff  was  not  allowed  to  re- 
cover his  share  of  the  amount  collected. 

Depends  on  Contract.  —  The  contingency  of  a. 
fee  necessary  to  constitute  champerty  depends 
on  the  terms  of  the  contract  or  agreement,  not 
upon  the  inability  of  the  party  to  pay  all  or 
part  of  the  fee  unless  successful  in  the  suit. 
Moore  v.  Campbell  Academy,  9  Yerg.  (Tenn.) 
115. 

Agreement  Pending  Suit. —  Under  Tennessee 
Laws  1821,  c.  66,  an  agreement  pending  suit 
to  give  an  attorney  a  part  of  the  recovery  for 
conducting  the  suit  is  champertous.  Hayney 
v.  Coyne,  10  Heisk.  (Tenn.)  339;  Weedon  v. 
Wallace,  Meigs  (Tenn.)  286. 

Illustrations  of  Agreements  Not  Champertous.  — 
In  Wilhite  v.  Roberts,  4  Dana  (Ky.)  172,  con- 
struing the  Champerty  Act  of  1824,  a  client 
agreed  to  pay  his  attorney  in  case  of  success 
to  the  amount  of  half  the  value  of  the  property 
recovered.  The  agreement  was  held  valid, 
and  in  its  opinion  the  court  said:  "  It  is  as 
competent  for  a  litigant  to  regulate  the  amount 
of  his  attorney's  fee  by  the  value  or  half  the 
value  of  the  property  in  contest,  as  to  regulate 
it  by  the  value  or  half  the  value  of  any  other 
piece  of  property.  Whether  he  regulates  it  by 
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modern  idea  is  to  allow  a  liberal  agreement  between  an  attorney  and  client,  so 
that  a  contract  for  a  contingent  interest  in  the  subject-matter  of  litigation,  by 
way  of  compensation  for  professional  services,  instead  of  paying,  or  contract- 
ing to  pay,  absolutely  a  sum  certain,  will  be  held  valid  and  enforceable.1 

Rule  Subject  to  Modifications.  —  In  some  jurisdictions  this  is  subject  to  well- 
defined  modifications.  First :  in  some  states,  that  the  attorney  neither  pays 
nor  agrees  to  pay  any  part  of  the  costs  of  the  litigation.*    Second:  in  others, 


the  one  or  the  other,  or  agrees  to  pay  a  con- 
tingent fee  in  money,  agreed  upon  by  the  par- 
ties at  the  time,  he  is  not  subject  to  the  de- 
nunciations of  the  statute;  provided  he  is  not 
to  give  a  part  or  profit  out  of  the  thing  in 
contest." 

See  also  Evans  v.  Bell,  6  Dana  (Ky.)  479, 
where  it  was'held  that  a  contract  by  a  client  to 
pay  his  attorney  a  sum  equal  to  one-tenth  of 
the  amount  recovered,  was  not  void  for  cham- 
perty. 

In  Moore  v.  Campbell  Academy,  9  Yerg. 
{Tenn.)  115,  an  attorney  was  requested  by  let- 
ter to  institute  a  suit,  and  the  writer  offered 
to  give  one  thousand  dollars  if  the  suit  was 
gained,  to  which  the  attorney  replied  that  he 
was  not  permitted  by  law  to  take  a  contingent 
fee,  but  he  would  see  the  interest  of  the  writer 
protected;  and  he  accordingly  commenced  a 
suit  to  prevent  the  operation  of  the  statute  of 
limitations,  and  it  was  afterwards  stipulated 
that  he  should  be  paid  a  certain  fee;  and  the 
court  held  that  this  was  not  champerty. 

1,  Arkansas.  —  Cockrill  v.  Sanders,  (Ark. 
1888)  8  S.  W.  Rep.  831;  Lytle  v.  State,  17  Ark. 
608. 

Michigan.  —  How.  Stat.  9004;  Denman  v. 
Johnston,  85  Mich.  389;  Wildey  v.  Crane,  63 
Mich.  720.  See  also  Millard  v.  Jordan,  76 
Mich.  131. 

Minnesota. — Canty  v.  Latterner,  31  Minn. 
239,  15  Am.  &  Eng.  R.  Cas.  380. 

New  Jersey.  — Terney  v.  Wilson,  45  N.  J.  L. 
282.  See  also  Hassell  v.  Van  Houten,  39  N.  J. 
Eq.  109. 

New  York.  — Code  Civ.  Pro.,  §  66. 

An  attorney  may  agree  with  his  client  as  to 
the  amount  of  his  compensation,  and  it  may  be 
•contingent  upon  his  success  and  payable  out 
of  the  proceeds  of  the  litigation.  Fowler  v. 
Callan,  102  N.  Y.  395,  reversing  4  Civ.  Pro. 
Rep.  (N.  Y.)  413,  12  Daly  (N.  Y.)  263;  Fox  v. 
Fox.  24  How.  Pr.  (N.  Y.  Supreme  Ct.)409; 
Fitch  v.  Gardenier,  2  Keyes  (N.  Y.)  516;  Rooney 
v.  Second  Ave.  R.  Co.,  18  N.  Y.  368;  Brown  v. 
New  York,  9  Hun  (N.  Y.)  595;  Hitchings  v.  Van 
Brunt,  38  N.  Y.  335,  5  Abb.  Pr.  N.  S.  (N.  Y.) 
272;  Wilde  v.  Joel,  6  Duer  (N.  Y.)  671,  15 
How.  Pr.  (N.  Y.)  329;  Wetmore  v.  Hegeman, 
12  N.  Y.  Wkly.  Dig.  403,  affirmed  88  N.  Y.  69; 
Sussdorff  v.  Schmidt,  55  N.  Y.  320;  Fogerty  v. 
Jordan,  2  Robt.  (N.  Y.)  319;  Coughlin  v.  New 
York  Cent.,  etc.,  R.  Co.,  71  N.  Y.  443,  27  Am. 
Rep.  75,  reversing  8  Hun  (N.  Y.)  136;  Easton 
-v.  Smith,  1  E.  D.  Smith  (N.  Y.)  318. 

Indemnifying  against  Costs.  —  Notwithstand- 
ing the  enabling  provisions  of  the  code,  it 
seems  that  an  agreement  by  an  attorney  on 
commencing  an  action,  that  he  will  indemnify 
the  client  against  costs  which  may  be  recov- 
ered against  him  therein,  is  void  for  champerty 
and  maintenance.  Brotherson  v.  Consalus,  26 
How.  Pr.  (N.  Y.  Supreme  Ct.)  213,  said  in  6 


Alb.  L.  J.  196,  to  have  been  affirmed  by  the 
Court  of  Appeals,  but  not  reported. 

Agreement  to  Pay  Costs.  —  But  an  agreement 
by  an  attorney  to  commence  suit  upon  a  con- 
tingent fee,  and  pay  costs  and  expenses  of  the 
litigation,  is  valid.  Fogerty  v.  Jordan,  2  Robt. 
(N.  Y.)  325;   Rooney  v.  Second  Ave.  R.  Co., 

18  N.  Y.  368.  See  Voorhees  v.  Dorr,  51  Barb. 
(N.  Y.)  580. 

Former  Rule.  —  Formerly,  in  New  York,  an 
express  or  implied  understanding  that  an  at- 
torney was  to  have  part  of  the  subject-matter 
of  the  litigation  in  payment  for  his  services 
was  champertous.  Matter  of  Bleakley,  5 
Paige  (N.  Y.)  311;  Arden  v.  Patterson,  5  Johns. 
Ch.  (N.  Y.)  44;  Berrien  v.  McLane,  Hoffm. 
Ch.  (N.  Y.)42i;  Merritt  v.  Lambert,  10  Paige 
(N.  Y.)  352;  Wallis  v.  Loubat,  2  Den.  (N.  Y.) 
607. 

This  was  changed  by  Code  Pro.,  §  303  (now 
in  substance  Code  Civ.  Pro.,  §  66).  Fogerty 
v.  Jordan,  2  Robt.  (N.  Y.)  319;  Benedict  v. 
Stuart,  23  Barb.  (N.  Y.)  420. 

Ohio.  —  Reece  v.  Kyle,  49  Ohio  St.  475,  dis- 
tinguishing Key  v.  Vattier,  1  Ohio  132;  Weakly 
v.  Hall,  13  Ohio  167,  42  Am.  Dec.  194;  Stewart 
v.  Welch,  41  Ohio  St.  483. 

Oregon.  —  Dahms  v.  Sears,  13  Oregon  48. 
Pennsylvania.  —  Perry    v.  Dicken,  105  Pa. 
St.  83,  51  Am.  Rep.  181;  Chester  County  v. 
Barber,  97  Pa.  St.  455;  Strohecker  z>.  Hoffman, 

19  Pa.  St.  227;  Dickerson  v.  Pyle,  4  Phila. 
(Pa.)  259;  Mumma's  Appeal,  127  Pa.  St.  474; 
Boulden  v.  Hebel,  17  S.  &  R.  (Pa.)  312. 

West  Virginia.  —  Lewis  v.  Broun,  36  W. 
Va.  1.  See  also  Graham  v.  Graham,  ro  W.  Va. 
355;  Polsley  v.  Anderson,  7  W.  Va.  202,  23 
Am.  Rep.  613;  Anderson  v.  Caraway,  27  W. 
Va.  385. 

See  the  early  case  of  Major  v.  Gibson,  1 
Patt.  &  H.  (Va.)  48,  when  the  law  against 
champerty  was  in  force. 

2.  Rule  Subject  to  Modifications  —  Distric-t  of 
Columbia.  —  See  Johnson  v.  Van  Wyck,  (D.  C. 
App.)  22  Wash.  L.  Rep.  713;  Stanton  v.  Has- 
kin,  1  MacArthur  (D.  C.)  558,  29  Am.  Rep.  612. 
Georgia.  —  Moses  v.  Bagley,  55  Ga.  283. 
Illinois.  —  In  Newkirk  v.  Cone,  18  111.  449, 
the  court  said:  "  We  are  aware  of  no  law  or 
public  policy  in  this  state  which  would  deprive 
a  person  claiming  a  right  from  contracting  to 
pay  for  legal  services  in  vindicating  it  a  stipu- 
lated portion  of  the  thing,  or  of  the  value  of  the 
thing,  when  recovered,  dependent  solely  upon 
such  recovery,  instead  of  paying  or  contracting 
to  pay  absolutely  a  sum  certain."  If  the  at- 
torney does  not  pay,  or  agree  to  pay,  any  of 
the  costs  of  the  litigation,  the  above  is  doubt- 
less a  correct  statement  of  the  law.  The 
above  case  is  criticised  in  Thompson  v.  Rey- 
nolds, 73  111.  11,  as  to  the  statement  that  there 
is  no  law  against  champerty  in  the  state.  And 
in  Park  Com'rs  v.  Coleman,  108  111.  591,  it  is 
826  Volume  V. 


Affecting  Contracts.    CHAMPERTY  AND  MAINTENANCE.  Attorney  asa  Client. 


that  the  right  to  compensation  be  not  confined  to  an  interest  in  the  thing 
recovered,  although  giving  a  right  of  action  against  the  client  and  pledging  the 
avails  of  the  suit,  or  a  part  of  them,  as  security  for  the  payment  of  the 
attorney's  fees.1 

The  Agreement  Must  be  Made  in  Good  Faith.  — -  It  may  be  stated  as  a  well-grounded 
rule  that  a  contract  for  a  contingent  fee  must  be  made  in  good  faith,  uberrima 
fides,  without  suppression  or  reserve  of  fact,  or  apprehended  difficulties,  or 
undue  influence  of  any  sort  or  degree ;  and  the  compensation  bargained  for 
must  be  absolutely  just  and  fair,  so  that  the  transaction  is  characterized 
throughout  by  all  good  faith  to  the  client.3 

Construction  of  the  Contract.  —  As  the  courts  regard  with  suspicion  contracts 
between  attorney  and  client,  and  carefully  scrutinize  such  transactions  with  a 
jealous  regard  for  the  client's  interest,  they  will,  if  necessary,  indulge  a  pre- 
sumption as  to  their  propriety.     Where,  therefore,  a  contract  for  a  contingent 


held  that  to  make  a  case  of  champerty  it  is 
not  sufficient  to  show  that  a  part  of  the  thing 
recovered  was  paid  or  agreed  to  be  paid  as  an 
attorney's  fee.  It  must  also  be  shown  that  the 
costs  and  expenses  of  the  suit,  or  some  part  of 
them,  are  paid  or  agreed  to  be  paid  by  the 
attorney.  But  see  Neal  v.  Franklin  County, 
43  111.  App.  267,  where  a  champertous  contract 
is  defined  as  one  "  that  pives  to  an  attorney  or 
a  third  person  a  portion  of  the  land  or  other 
matter  sued  for."  See  also  Dunne  v.  Herrick, 
37  111.  App.  1S2,  where  it  is  said  that  the  doc- 
trine of  champerty  and  maintenance  has  been 
so  pruned  away  and  exceptions  so  ingrafted 
upon  it  that  there  is  nothing  of  the  substance 
left. 

In  North  Chicago  R.  Co.  v.  Ackley,  (111.)  28 
Chicago  Leg.  News  312,  it  is  held  that  in 
order  to  render  champertous  a  contract  by 
which  an  attorney  is  to  receive  for  his  services 
a  part  of  the  thing  recovered,  the  costs  and  ex- 
penses of  the  litigation,  or  a  portion  of  the 
same,  must  be  paid  or  agreed  to  be  paid  by 
such  attorney. 

Iowa. — Jewel  v.  Neidy,  61  Iowa  299;  Mc- 
Donald -'.  Chicago,  etc.,  R.  Co.,  29  Iowa  174. 
See  also  Boardman  v.  Thompson,  25  Iowa 
487. 

Kansas.  —  Aultman  v.  Waddle,  40  Kan.  202. 
See  also  Atchison,  etc.,  R.  Co.  v.  Johnson, 
29  Kan.  218;  McBratney 
692,  31  Am.  Rep.  213. 

Missouri.  —  Million  v. 
App.  432. 

But  in  the  absence  of  the  agreement  to  pay 
costs,  the  contract  will  be  valid  and  enforce- 
able. Duke  Harper,  2  Mo.  App.  I,  affirmed 
66  Mo.  51,  27  Am.  Rep.  314;  Jeffries  v.  Mutual 
L.  Ins.  Co.,  no  U.  S.  309. 

Nebraska. — See  Omaha,  etc.,  R.  Co.  v. 
Brady,  39  Neb.  49. 

Vermont.  — See  Hamilton  v.  Gray,  (Vt. 
1895)  31  Atl.  Rep.  315. 

Virginia.  —  Nickels  v.  Kane,  82  Va.  309. 

Wisconsin.  —  Allard  v.  Lamirandc,  29  Wis. 
502;  Kelly  v.  Kelly,  86  Wis.  170.  See  also 
Kusterer  v.  Beaver  Darn,  56  Wis.  475,  43  Am. 
Rep.  725;  McLimans  v.  Lancaster,  63  Wis. 
602;  Laws  of  1856,  c.  120;  Ryan  v.  Martin,  16 
Wis.  59. 

An  attorney  may  contract  to  render  services 
in  the  conduct  of  a  suit  for  a  fee  contingent 
upon  his  success  therein,  and  such  fee  may  be 
a  stipulated  percentage  or  share  of  the  amount 
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that  may  be  recovered,  where  he  does  not  un- 
dertake to  pay  any  part  of  the  expenses  of  the 
litigation.  Dockery  -'.  McLellan,  (Wis.  1896) 
67  N.  W.  Rep.  733. 

1.  Massachusetts. —  Bluisdell  v.  Ahern,  144 
Mass.  393,  59  Am.  Rep.  99,  distinguishing  Ack- 
ert  v.  Barker,  131  Mass.  436;  Belding  v. 
Smythe,  138  Mass.  530,  as  cases  of  champerty 
where  a  part  of  the  amount  recovered  was  to 
be  received  in  compensation  for  services.  See 
also  Tapley  v.  Coffin,  12  Gray  (Mass.)  420; 
Scott  v.  Harmon,  109  Mass.  237,  12  Am.  Rep. 
685. 

New  Hampshire.  —  Christie  v.  Sawyer,  44  N. 
H.  298,  as  construed  in  Blaisdell  v.  Ahern,  144 
Mass.  393,  59  Am.  Rep.  99. 

In  Christie  v.  Sawyer,  44  N.  H.  298,  it  is  held 
that  an  attorney  may  render  services  and  ad- 
vance money  in  carrying  on  a  lawsuit  for  a 
man  without  properly,  relying  upon  an  agree- 
ment that  he  shall  be  first  paid  from  the  funds 
recovered,  and  that  this  is  neither  main- 
tenance nor  champerty,  for  the  reason  that 
there  is  "  no  agreement  for  any  division  of  the 
spoil;  no  stipulation  for  any  share  of  the  fund 
recovered." 

In  Butler  v.  Legro,  62  N.  H.  350,  13  Am.  St. 
Rep.  573,  there  was  a  contract  in  effect  to  pros- 
ecute a  suit  in  which  the  attorney  had  no  pre- 
vious interest,  for  persons  who  had  no  means 
to  pay  for  his  services,  and  to  receive  as  com- 
pensation all  that  might  be  recovered  not  in 
excess  of  one  thousand  dollars,  regardless  of 
labor,  expense,  or  time  bestowed.  The  court, 
citing  Ackert  v.  Barker,  131  Mass.  436,  and 
Christie  v.  Sawyer,  44  N.  H.  303,  said :  "  Agree- 
ments of  this  kind  are  contrary  to  public  jus- 
tice and  professional  duty,  tend  to  extor- 
tion and  fraud,  and  are  champertous  and  void. 
Although  there  was  no  express  stipulation 
that  the  attorney  should  have  nothing  if  the 
case  was  lost,  that  was  evidently  the  under- 
standing. The  suit  was  taken  on  shares." 
But  see  Shaplcy  Bellows,  4  N.  H.  355; 
Jordan  7/.  Gillcn,  44  N.  II .  424. 

Contract  by  a  State.  —  A  contract  by  a  state 
to  pay  an  attorney  a  compensation  contingent 
on  success  is  not  champertous,  as  the  reason 
of  the  law  ceases  when  the  state  is  a  party. 
State  v.  Ampt,  7  Am.  L.  Rec.  (Ohio)  469. 

2.  Agreement  Must  be  Made  in  Good  Faith.  — 
Exp.  Plitt,  2  Wall.  Jr.  (C.  C.)  480;  Chester 
County  v.  Barber,  97  Pa.  St.  455;  Stewart  v. 
Houston,  etc.,  R.  Co.,  62  Tex.  248. 
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fee  will  admit  of  a  construction  more  favorable  to  the  client  than  to  the 
attorney,  the  former  is  entitled  to  that  construction,  not  only  upon  the  ground 
above  stated,  but  upon  the  familiar  principle  that  the  construction  of  an  instru- 
ment produced  by  one,  as  the  essential  foundation  of  his  cause  of  action,  is  to- 
be  taken  most  strongly  contra  proferentem* 

(2)  Prosecuting  Claims  against  Government.  —  It  is  generally  held  that 
attorneys  may  lawfully  contract  with  their  clients  to  prosecute,  before  the 
proper  authorities  —  auditors,  boards,  committees,  commissioners,  departments, 
and  the  like  —  claims  against  the  government,  or,  before  boards  of  arbitration, 
claims  against  other  countries,  and  to  receive  therefor  fees  conditioned  upon 
success  or  agreed  percentages  upon  the  amount  recovered,  and  that  such  con- 
tracts are  free  from  champerty.2 

(3)  Recovery  on  Quantum  Meruit  when  Contract  Champcrtous.  —  Where  a 
contract  made  between  an  attorney  and  client  for  the  former's  fee  in  the 
management  or  prosecution  of  an  action  is  champertous  and  void,  the 
attorney  may,  as  a  general  rule,  recover  from  the  client  upon  a  quantum- 
meruit  for  services  rendered  in  connection  with  the  action,  in  the  same  man- 
ner as  if  the  champertous  agreement  had  never  existed,3  and  the  illegal. 


1.  Construction  of  the  Contract.  —  Hitchings  v. 
Van  Brunt,  38  N.  Y.  335,  5  Abb.  Pr.  N.  S.  (N. 
Y.)  272. 

When  Contract  for  Contingent  Fee  Enforced.  — 

The  agreement  for  a  contingent  compensation 
will  be  enforced  unless  there  is  fraud,  extor- 
tion, misrepresentation,  and  absence  of  good 
faith  on  the  part  of  the  attorney.  Porter  v. 
Parmly,  39  N.  Y.  Super.  Ct.  219;  Whittaker  v. 
New  York,  etc.,  R.  Co.,  18  Abb.  N.  Cas.  (N.  Y. 
Super.  Ct.)  11,  11  Civ.  Pro.  Rep.  (N.  Y.)  189, 
54  N.  Y.  Super.  Ct.  8.  See  also  Badger  v. 
Mayer,  (City  Ct.)  28  N.  Y.  Supp.  765. 

As  held  in  Petrie  v.  Williams,  68  Hun 
(N.  Y.)  592,  "  an  attorney  who  seeks  to  avail 
himself  of  a  contract  made  with  his  client  must 
establish  affirmatively  that  it  was  made  by  the 
client  with  full  knowledge  of  all  the  material 
circumstances  known  to  the  attorney,  and  is  in 
every  respect  free  from  fraud  on  his  part,  or 
misconception  on  the  part  of  the  client,  and 
that  a  reasonable  use  was  made  by  the  attorney 
of  the  confidence  reposed  in  him."  Citing 
Whitehead  v.  Kennedy,  69  N.  Y.  462;  Trag- 
man  v.  Littlefield,  (C.  PI.)  45  N.  Y.  St.  Rep. 
673.  To  the  same  effect,  see  Haight  v.  Moore, 
37  N.  Y.  Super.  Ct.  161.  See  also  Allison  v. 
Scheeper,  9  Daly  (N.  Y.)  365. 

Where  an  attorney  misleads  his  client  by 
failure  to  make  full  disclosure  of  the  material 
facts  in  the  case,  he  will  be  remitted  to  a  recov- 
ery on  a  quantum  meruit.  Timan  v.  Kinney, 
14  N.  Y.  Wkly.  Dig.  82. 

See  Barry  v.  Whitney,  3  Sandf.  (N.  Y.)  696, 
where  an  agreement  was  set  aside  by  the  court. 

2.  Prosecuting  Claims  against  Government  — 
United  States.  —  U.  S.  Rev.  Stat.,  §  823;  Wylie 
v.  Coxe,  15  How.  (U.  S.)  415;  Stanton  v.  Em- 
bry,  93  U.  S.  548;  Wright  v.  Tebbitts,  91  U.  S. 
252.  See  also  Bachman  v.  Lawson,  109  U.  S. 
659;  Central  R.,  etc.,  Co.  v.  Pettus,  113  U. 
S.  116;  McPherson  v.  Cox,  96  U.  S.  417;  In  re 
Paschal,  10  Wall.  (U.  S.)  483;  Taylor  v.  Be- 
miss,  no  U.  S.  42. 

Indiana.  —  In  Coquillard  v.  Bearss,  21  Ind. 
479,  83  Am.  Dec.  362,  it  was  held  that  a  con- 
tract to  prosecute  a  claim  against  the  govern- 
ment for  another  person,  and  to  pay  all  ex- 


penses, and  to  receive  as  compensation  there- 
for a  certain  part  of  the  amount  recovered  if 
successful,  and  nothing  if  unsuccessful,  is 
champertous  and  void.  Compare  Hart  v.. 
State,  120  Ind.  83. 

Kansas.  —  McBratney  v.  Chandler,  22  Kan.. 
692,  31  Am.  Rep.  213. 

In  Jones  v.  Blacklidge,  9  Kan.  562,  12  Am. 
Rep.  503,  it  was  held  that  a  contract  to  prose- 
cute and  collect  a  claim  against  the  United 
States  for  a  percentage  of  the  amount  is  cham- 
pertous; but  it  seems  that  the  ground  upon 
which  the  contract  was  held  void  was  that  it 
was  in  contravention  of  the  federal  statute, 
10  U.  S.  Stat,  at  L.  170,  §  I. 

Maine.  —  Manning  v.  Perkins,  85  Me.  172. 

Massachusetts.  —  Manning  v.  Sprague,  148; 
Mass.  18. 

Pennsylvania.  — In  re  McFarland's  Estate,  4. 
Pa.  St.  149;  Chester  County  v.  Barber,  97  Pa. 
St.  455- 

3.  May  Recover  on  a  Quantum  Meruit  —  Ala- 
batna.  —  Holloway  v.  Lowe,  1  Ala.  246;  Elliott 
v.  McClelland,  17  Ala.  209;  Goodman  v. 
Walker,  30  Ala.  500,  68  Am.  Dec.  134. 

Kentucky.  —  Caldwell  v.  Shepherd,  6  T.  B.. 
Mon.  (Kyf)  389. 

In  Rust  v.  Larue,  4  Litt.  (Ky.)  412,  14  Am. 
Dec.  172,  it  is  held  that  a  counsel  does  not 
forfeit  his  right  to  full  compensation  for  serv- 
ices by  entering  into  a  champertous  contract; 
and  when  from  his  client's  insolvency  a  suit 
at  law  would  be  fruitless,  equity  will  take- 
jurisdiction,  and  decree  compensation  out  of 
the  property  recovered. 

New  York.  —  Merritl  v.  Lambert,  10  Paige 
(N.  Y.)  352;  Wallis  v.  Loubat,  2  Den.  (N.  Y.> 
607;  Berrien  v.  McLane,  Hoffm.  Ch.  (N.  Y.)< 
424. 

Wisconsin.  —  Stearns  v.  Felker,  28  Wis.  594. 
In  this  case  the  court,  by  Lyon,  J.,  said: 
"  There  is  almost  or  quite  an  unbroken  line 
of  authorities  which  hold  that  although  attor- 
ney and  client  may  have  entered  into  arr 
agreement  in  respect  to  the  compensation  for 
the  services  of  the  former,  which  is  void  for 
champerty,  yet  the  attorney  does  not  thereby- 
forfeit  his  right  to  full  compensation  for  his 
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agreement  will  be  no  criterion  as  to  the  amount  of  the  recovery.1 

Attorney  Compelled  to  Refund.  —  In  several  cases,  however,  the  attorney  has 
been  compelled  to  refund  all  the  money  collected  under  the  agreement,  less 
the  necessary  costs  which  he  has  expended,  and  his  claim  for  services  has 
been  entirely  ignored.8 

b.  Agreement  after  Judgment  for  Fee.  —  After  judgment  in  an 
action  an  attorney  may  make  a  valid  contract  for  remuneration  out  of  the 
judgment,  even  where  such  contract,  if  previously  made,  would  be  regarded 
as  champertous.3  Thus,  the  assignment  to  him  of  a  part  of  the  judgment 
recovered,  as  payment  of  his  fee,4  or  the  purchase  by  him  of  an  interest  in  the 
subject-matter  of  the  terminated  litigation,  will  not  be  champertous.5 

c.  ATTORNEY  Paying  Costs. — The  doctrine  of  champerty  and  mainte- 
nance does  not  prohibit  an  attorney  retained  in  a  case  from  advancing  the  nec- 
essary incidental  costs  of  the  litigation  ;  and  even  though  he  advances  the  money 
to  pay  such  costs  without  special  agreement,  he  may  recover  from  his  client 
the  amount  so  advanced.6  And  where  the  special  contract  between  attorney 
and  client  is  champertous,  the  attorney  is  allowed  to  retain  from  the  recovery 
the  amount  of  costs  which  he  has  actually  advanced.7  If,  however,  the  con- 
tract is  one  of  indemnity  against  the  client's  liability  to  pay  costs,  it  will  be 
•champertous.8 

4.  Buying  Claims  for  Suit.  —  In  some  jurisdictions  the  purchase,  or  a  con- 
tract for  the  purchase,  of  claims  or  things  in  action,  by  attorneys  or  others,  for 
the  purpose  of  bringing  suits  thereon,  is  prohibited  by  statute,  and  the  con- 
tracts are  made  void ;  in  others,  in  addition  to  the  statutory  prohibition,  a 
penalty  is  imposed.9 


■services,  nor  the  client  his  right  to  the  fruits 
of  the  litigation,  after  paying  for  such  serv- 
ices what  the  same  are  reasonably  worth. 
Such  is  undoubtedly  the  law,  and  it  harmon- 
izes with  the  plainest  principles  of  justice." 

1.  Holloway  v.  Lowe,  7  Port.  (Ala.)  488; 
Elliott  v.  McClelland,  17  Ala.  209. 

2.  Attorney  Compelled  to  Refund.  —  Pince  v. 
Beattie,  32  L.  J.  Ch.  734;  Grell  v.  Levy,  16  C. 
~B.  N.  S.  73,  in  E.  C.  L.  73;  In  re  Masters, 
1  H.  &  W.  348. 

In  Butler  v.  Legro,  62  N.  H.  351,  13  Am.  St. 
Rep.  573,  it  is  held  that  where  a  contract  be- 
tween attorney  and  client  for  compensation  is 
•champertous  and  void,  the  law  does  not  imply 
a  promise  to  pay  the  attorney  the  value  of  his 
services.  And  in  this  case  the  client  was 
allowed  to  recover  from  the  attorney  the 
amount  collected  less  his  payments  of  costs. 
To  the  same  effect  see  Ackert  v.  Barker,  131 
Mass.  436. 

3.  Agreement    for    Fee    After    Judgment.  — 

Walker  v.  Cuthbert,  10  Ala.  213;  Price  v.  Car- 
ney, 75  Ala.  553;  Floyd  v.  Goodwin,  8  Yerg. 
•(Tenn.)  484,  29  Am.  Dec.  130. 

4.  Price  v.  Carney,  75  Ala.  553. 

In  Ross  v.  Chicago,  etc.,  R.  Co.,  55  Iowa 
■691,  an  administratrix  paid  an  attorney  for 
services  rendered  in  an  action  commenced  by 
her  decedent  by  the  assignment  to  him  of  a 
portion  of  the  judgment  recovered,  in  accord- 
ance with  a  contract  made  with  the  attorney 
by  the  decedent,  and  it  was  held  that  the 
assignment  would  not  be  rendered  invalid  by 
the  fact  that  the  contract  was  champertous 
and  void. 

5.  Price  v.  Carney,  75  Ala.  553. 

6.  Attorney  Advancing  Costs.  —  Lewis  v. 
Samuel,  8  Q.  B.  685,  55  E.  C.  L.  685.  See 


also  Scott  v.  Miller,  2S  L.  J.  Ch.  5S4;  Ander- 
son v.  Radcliffe,  El.  Bl.  &  El.  817,  96  E.  C.  L. 
817,  29  L.  J.  y.  B.  128;  Box  v.  Barnaby,  Hob. 
117. 

7.  Allowed  to  Retain  Costs.  —  Grell  v.  Levy, 
10  Jur.  N.  S.  210,  16  C.  B.  N.  S.  73,  111  E.  C. 
L.  73,  12  W.  R.  378,  9  L.  T.  N.  S.  721.  See 
also  Puett  v.  Beard,  86  Ind.  172,  44  Am.  Rep. 
280;  Bristol  v.  Dann,  12  Wend.  (N.  Y.)  142, 
27  Am.  Dec.  122;  Morgan  v.  Taylor,  5  C.  B. 
N.  S.  653,  94  E.  C.  L.  653,  5  Jur.  N.  S.  791; 
Collins  v.  Brook,  1  F.  &  F.  407,  4  H.  &  N. 
270,  28  L.  J.  Exch.  143. 

8.  Indemnity. —  Hilton  v.  Woods,  L.  R.  4 
Eq.  432,  36  L.  J.  Ch.  491,  16  L.  T.  N.  S.  736, 
15  W.  R.  1 105;  In  re  Masters,  1  H.  &  W.  348; 
Strange  v.  Brennan,  15  Sim.  346,  affirmed  in  3 
Coop.  1,  15  L.  J.  Ch.  389,  10  Jur.  649;  Earle  v. 
Hopwood,  9  C.  B.  N.  S.  566,  99  E.  C.  L.  566, 
30  L.  J.  C.  P.  217,  7  Jur.  N.  S.  775,  3  L.  T.  N. 
S.  670,  9  W  R.  272.  See  also  Brotherson  v. 
Consalus,  26  How.  Pr.  (N.  Y.  Supreme  Ct.) 
213,  said  in  6  Alb.  L.  J.  196,  to  have  been 
affirmed  by  the  Court  of  Appeals,  but  not 
reported. 

9.  Buying  or  Assigning  Claims  for  Suit  —  Eng- 
land.—  In  Rees  v.  De  Bernardy,  74  L.  T.  585, 
it  was  held  that  a  contract  by  a  person  to  com- 
municate information  on  terms  of  getting  a 
share  of  whatever  might  be  recovered  thereby 
by  the  person  to  whom  the  information  is  given, 
and  nothing  more,  is  not  champertous,  but 
that  if  the  arrangement  is  not  merely  that 
information  shall  be  given,  but  also  that  the 
person  who  gives  it,  and  who  is  to  share  in  the 
recovery,  shall  himself  recover  the  property,  or 
actively  assist  in  the  recovery  of  it  by  procur- 
ing evidence  or  similar  means,  the  arrange- 
ment is  champertous  and  void.    And  in  such 
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5.  Champertous  Agreement  to  Prosecute  as  Defense.  —  There  is  a  conflict  of 


,\  case  the  agreement  is  not  the  less  contrary 
in  public  policy  because  the  property  is  in  the 
hands  of  trustees  or  in  the  court,  and  no  hos- 
tile action  may  be  necessary  to  recover  it, 
though  the  criminal  offense  of  champerty  may 
not  have  been  committed. 

Ante  Litem  Motam.  —  It  is  not  champerty 
where  the  right  purchased  was  originally 
clear,  but  the  litigation  is  the  result  of  circum- 
stances subsequently  arising  or  becoming 
known.  Wilson  v.  Short,  6  Hare  366,  17  L.  J. 
Ch.  2S9,  12  Jur.  301. 

Prior  Voidable  Agreement.  —  The  purchase  of 
an  estate  for  the  purpose  of  setting  aside  a 
previous  agreement  affecting  the  property  on 
the  ground  of  fraud  is  of  a  champertous  na- 
ture and  will  not  be  enforced  in  equity. 
De  Hoghton  v.  Money,  L.  R.  2  Ch.  164,  15  W. 
R.  214,  15  L.  T.  N.  S.  403. 

But  it  seems  that  a  conveyance,  whether 
voluntary  or  for  a  valuable  consideration,  of 
property  which  the  grantor  has  previously 
conveyed  by  a  deed  voidable  in  equity,  is  not 
void  as  champertous.  Dickinson  v.  Burrell, 
L.  R.  1  Eq.  337,  35  L.  J.  Ch.  371,  12  Jur.  N.  S. 
199,  14  W.  R.  412. 

Purchase  of  Stock.  —  In  Hare  v.  London,  etc., 
R.  Co.,  7  Jur.  N.  S.  1145,  it  was  held  not 
champertous  to  purchase  shares  in  a  company 
for  the  purpose  of  instituting  a  suit  to  restrain 
the  carrying  out  of  an  agreement  alleged  to 
be  illegal. 

Indemnity  Against  Costs.  —  It  seems  that  a 
purchase  of  an  interest  which  is  the  subject  of 
suit  is  not  tainted  with  maintenance  or  cham- 
perty unless  the  purchaser  gives  an  indemnity 
against  all  costs  which  may  be  incurred  by 
the  seller  in  the  prosecution  of  the  suit.  Har- 
rington v.  Long,  2  Myl.  &  K.  590.  To  the 
same  effect,  see  Littledale  v.  Thompson,  4  L. 
R.  Ir.  43;  Shackell  v.  Rosier,  2  Bing.  N.  Cas. 
634,  29  E.  C.  L.  438,  3  Scott  59. 

For  an  illustration  of  a  similar  case  held  to 
be  not  void  on  account  of  maintenance,  see 
Williamson  v.  Henley,  6  Bing.  299,  19  E.  C.  L. 
87,  3  M.  &  P.  731. 

United  States.  —  In  The  J.  Carl  Jackson,  29 
Fed.  Rep.  396,  after  the  filing  of  the  libel,  the 
attachment  of  the  vessel,  and  security  given 
for  the  claim,  the  libellant  was  told  by  the 
proctors  that  the  claim  had  been  secured. 
Afterwards,  he  gave  to  a  third  person  an  order 
upon  the  proctors  for  the  money,  and  the  lat- 
ter, at  the  request  of  the  bearer,  honored  the 
order  by  an  advance  of  the  amount,  it  being 
supposed  when  the  order  was  given  that  the 
amount  had  been  collected.  The  proctors 
stated  at  the  time  they  honored  the  order  that 
they  would  hold  the  plaintiff  responsible  for  it 
if  not  collected  as  expected.  It  was  contended 
that  the  advance  was  made  by  the  proctors  as 
a  purchase  of  the  claim,  and  that  the  further 
prosecution  of  the  action  was  in  violation  of 
the  statute  against  champerty  and  mainte- 
nance. But  the  court  held  that  the  transaction 
was  nothing  more  than  an  obliging  advance 
made  by  the  attorneys  upon  an  order  upon 
them  given  by  their  client  under  a  misappre- 
hension, and  that  the  statutes  neither  in  letter 
nor  in  spirit  covered  such  a  case. 

The  assignment  of  a  patent  about  fourteen 


years  after  it  had  been  issued,  and  when  the 
fact  that  it  had  been  infringed  was  known, 
under  an  agreement  that  the  legal  title  should 
be  vested  in  the  assignee  for  the  purpose  of 
enabling  him  to  settle  with  or  proceed  against 
the  infringers,  for  the  benefit  of  the  patentee 
as  well  as  of  the  assignee,  but  wholly  at  the 
expense  of  the  latter,  was  held  to  be  champer- 
tous. Keiper  v.  Miller,  68  Fed.  Rep.  627. 
See  the  same  case,  70  Fed.  Rep.  128. 

Arkansas.  —  In  Lytle  v.  State,  17  Ark.  6o8r 
it  is  held  that  an  attorney  may  purchase  of  his- 
client  an  interest  in  the  subject-matter  of  a 
suit  in  consideration  of  services  rendered  and 
to  be  rendered,  and  may  prosecute  the  same 
and  become  bound  for  costs. 

California. — The  Penal  Code,  §  161,  prohibits 
attorneys  from  having  claims  assigned  to  them 
with  intent  to  bring  suit  thereon.  The  statute 
does  not  apply  where  claims  are  assigned  to 
an  attorney's  clerk  as  a  matter  of  convenience 
for  the  purpose  of  suing  them,  there  being  no 
solicitation  on  the  part  of  the  attorney.  Tul- 
ler  v.  Arnold,  98  Cal.  522.  See  also  Bulkeley 
v.  State  Bank,  68  Cal.  80. 

Colorado. —  In  Walsh  v.  Allen,  (Colo.  1895)1 
40  Pac.  Rep.  473,  it  was  held  that  the  assign- 
ment of  a  note  in  consideration  that  the  as- 
signee would  pay  a  portion  of  the  avails  to  the 
assignor  collected  by  suit  was  not,  under  the 
circumstances  of  the  case,  champertous. 

Georgia.  —  In  Johnson  v.  Hilton,  96  Ga.  577,. 
one  who  had  no  inteiest  in  or  title  to  a  tract 
of  land  accepted  a  deed  thereto  from  others, 
but  paid  nothing  therefor,  and  in  contempla- 
tion of  litigation  to  be  instituted  by  himself 
agreed  that  if  he  realized  anything  from 
such  lot  he  would  pay  them  whatever  was 
right,  and  if  he  did  not  gain  anything  he 
would  pay  all  costs  and  expenses.  The  deed 
was  held  to  be  a  champertous  contract  and 
void. 

Illinois.  —  The  assignment  of  a  bare  right 
to  file  a  bill  in  equity  for  a  fraud  committed 
on  the  assignor  will  be  held  void  as  against 
public  policy  and  as  savoring  of  maintenance. 
Illinois  Land,  etc.,  Co.  v.  Speyer,  138  111.  145, 
citing  1  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  833. 

Iotva.  —  In  Vimont  v.  Chicago,  etc.,  R.  Co., 
64  Iowa  513,  it  was  held  that  the  assignee 
of  a  claim  arising  upon  tort  may  maintain  an 
action  thereon  in  his  own  name,  though  he 
takes  the  assignment  with  an  agreement  to 
pay  to  the  assignor  a  portion  of  the  amount 
recovered,  and  such  an  assignment  and  agree- 
ment do  not  constitute  champerty.  Folloioing 
Knodler  v.  Sharp,  36  Iowa  232. 

Kansas.  —  In  Aultman  v.  Waddle,  40  Kan. 
195,  certain  judgment  creditors  assigned  judg- 
ments which  they  had  obtained  against  a 
party,  to  an  attorney,  pursuant  to  an  agree- 
ment that  the  attorney  should  collect  the  judg- 
ments in  his  own  name  and  should  pay  to  the 
creditors  fifty  per  cent  of  the  amount  realized, 
they  to  assume  the  burden  of  the  costs.  The 
court  held  that  in  the  absence  of  an  agreement 
on  the  part  of  the  attorney  to  pay  or  become 
liable  to  pay  the  costs,  the  agreement  was  not 
champertous. 

Kentucky.  —  A  contract  whereby  a  note  was 
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authority  as  to  how  far  a  champertous  agreement  to  prosecute  may  be 


assigned  to  an  attorney  in  consideration  of  his 
agreement  to  bring  suit  on  the  note  at  his  own 
cost  and  divide  with  the  assignor  the  amount 
of  the  recovery,  was  void  for  champerty. 
Roberts  v.  Yancey,  94  Ky.  243. 

Louisiana.  —  Clay  v.  Ballard,  9  Rob.  (La.) 
308,  41  Am.  Dec.  328;  Flower  v.  O'Conner,  7 
La.  207;  Morgan  v.  Brown,  12  La.  Ann.  159; 
Walker  v.  Bietry,  24  La.  Ann.  349.  See  also 
Civ.  Code,  art.  2624. 

Maine.  —  The  act  made  criminal  by  the  stat- 
ute of  Maine  is  not  the  act  of  prosecuting  a 
suit  on  shares,  but  the  act  of  making  an  agree- 
ment to  prosecute  a  suit  on  shares.  Blackwell 
v.  Webster,  29  Fed.  Rep.  614.  See  De  Proux 
v.  Sargent,  70  Me.  266. 

Massachusetts. — A  contract  which  was  en- 
tered into,  not  for  the  purpose  of  promoting  liti- 
gation, but  contemplated  merely  a  purchase  of 
property,  and  provided  that  the  services  of  the 
purchaser,  an  attorney,  should  be  paid  for  by 
giving  him  a  share  of  the  profits  to  be  made 
by  the  purchase,  is  not  open  to  the  objection 
of  champerty.    Joy  v.  Metcalf,  161  Mass.  515. 

Michigan.  —  How.  Stat.,  §  7185,  prohibits  an 
attorney's  buying  claims  for  the  purpose  of 
bringing  suit  thereon,  but  the  statute  is  held 
not  to  apply  where  mechanics'  liens  are 
assigned  to  an  attorney  for  collection  and  to 
avoid  expense  and  a  multiplicity  of  suits. 
Smedley  v.  Dregge,  101  Mich.  200. 

New  York.  —  In  this  state  it  has  been  held 
that  the  mere  fact  of  the  purchase  of  a  bond, 
mortgage,  etc.,  by  an  attorney  is  not  evidence 
of  a  purchase  with  the  intent  and  for  the  pur- 
pose of  bringing  an  action  thereon.  West  v. 
Kurtz,  15  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  426; 
Hall  v.  Bartlett,  9  Barb.  (N.  Y.)  297;  Bristol  v. 
Dann,  12  Wend.  (N.  Y.)  142,  27  Am.  Dec.  122; 
Warren  v.  Helmer,  8  How.  Pr.  (Cortland 
County  Court)  421;  Williams  v.  Matthews,  3 
Cow.  (N.  Y.)  252. 

An  attorney  may  purchase  bonds,  etc.,  for 
investment  or  for  profit,  or  for  the  protection 
of  other  interests,  and  the  purchase  is  not 
made  illegal  by  an  intent  to  bring  suit  if 
necessary  for  collection.  West  v.  Kurtz,  15 
Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  426;  Moses  v. 
McDivitt,  88  N.  Y.  62,  reversing  2  Abb.  N. 
Cas.  (N.  Y.)  47;  Van  Rensselaer  v.  Sheriff,  I 
Cow.  (N.  Y.  443;  Williams  v.  Matthews,  3 
Cow.  (N.  Y.)  252. 

To  constitute  the  offense,  the  primary  pur- 
pose must  be  to  bring  suit,  and  the  intent 
must  not  be  merely  incidental  and  contingent. 
West  v.  Kurtz,  15  Civ.  Pro.  Rep.  (N.  Y.  C. 
PI.)  426;  Moses  v.  McDivitt,  88  N.  Y.  62,  re- 
versing 2  Abb.  N.  Cas.  (N.  Y.)  47. 

The  purchase  must  be  made  for  the  very 
purpose  of  bringing  suit.  Moses  v.  McDivitt, 
88  N.  Y.  62,  reversing  2  Abb.  N.  Cas.  (N.  YO47. 

Object  of  Statute.  —  The  object  of  the  statute 
was  to  prevent  attorneys  and  solicitors  from 
purchasing  debts  or  other  things  in  action  in 
order  to  obtain  costs  by  prosecuting  the  same. 
It  was  not  intended  to  prevent  such  a  pur- 
chase for  the  honest  purpose  of  protecting 
some  other  important  right  of  the  assignee. 
Baldwin  v.  Latson,  2  Barb.  Ch.  (N.  Y.)  306. 

Transfer  Taken  in  One's  Own  Name  or  in  That 
of  Another.  —  Under  the  provisions  of  the  Re- 


vised Statutes  (2  Rev.  Stat.  288,  §  71),  and. 
it  seems,  under  the  provisions  of  the  Code  of 
Civil  Procedure,  §  73,  prohibiting  an  attorney 
from  buying  directly  or  indirectly  or  being  in- 
terested in  the  purchase  of  a  thing  in  action 
"  with  the  intent  and  for  the  purpose  of  bring- 
ing an  action  thereon,"  when  the  purpose  of 
such  purchase  is  to  bring  an  action  and  it  is 
induced  by  the  procurement  of  an  attorney,  it 
comes  within  the  act  whether  the  transfer  is 
taken  in  his  name  or  in  that  of  another  per- 
son, and  no  cause  of  action  can  arise  out  of  a 
transfer  thus  prohibited.  Browning  v.  Mar- 
vin, 100  N.  Y.  144. 

Suits  in  Equity.  —  The  statute  applies  as  well 
to  equitable  as  to  legal  actions.  Mann  v. 
Fairchild,  2  Keyes  (N.  Y.)  106,  14  Barb.  (N.  Y.) 
548;  Baldwin  v.  Latson,  2  Barb.  Ch.  (N.  Y.) 
306. 

Judicial  Sales.  —  The  statute  covers  pur- 
chases made  at  a  judicial  sale  under  the  direc- 
tion of  the  court  officer.  Mann  v.  Fairchild,  2 
Keyes  (N.  Y.)  106,  14  Barb.  (N.  Y.)  548. 

Suit  Pending.  —  It  does  not  apply  where  be- 
fore the  purchase  suit  has  been  instituted  and 
is  pending.  Wetmore  v.  Hegeman,  88  N.  Y.  69. 

Procuring  Claims. — Section  73,  Code  Civ.  Pro., 
intends  a  case  which  the  owner  might  or 
might  not  prosecute  on  his  own  behalf,  but 
which  he  is  induced  to  place  in  the  hands  of  a 
particular  attorney  by  reason  of  his  agreement 
to  loan  or  advance  money  to  the  client.  Fow- 
ler v.  Callan,  102  N.  Y.  395. 

Contract  to  Furnish  Evidence. —  In  Lyon  v. 
Hussey,  82  Hun  (N.  Y.)  15,  the  court,  in  hold- 
ing a  contract  to  furnish  evidence  to  establish 
the  claim  of  one  of  the  parties  to  an  action 
about  to  be  commenced,  against  public  policy 
and  not  enforceable,  said:  "  The  mere  state- 
ment of  the  proposition  seems  to  show  that 
such  a  contract  could  never  be  recognized  in 
any  court  of  justice." 

Justice's  Court.  —  The  statute  is  not  applica- 
ble to  the  purchase  of  a  demand  with  the  in- 
tent of  prosecuting  it  in  a  justice's  court. 
Brotherson  v.  Consalus,  26  How.  Pr.  (N.  Y. 
Supreme  Ct.)  213.  Nor  does  it  forbid  the  pur- 
chase of  a  judgment  for  the  purpose  of  collect- 
ing it  by  execution.  Brotherson  v.  Consalus, 
26  How.  Pr.  (N.  Y.  Supreme  Ct.)  213;  Warner 
v.  Paine,  3  Barb.  Ch.  (N.  Y.)  630;  Goodell  v. 
People,  5  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
206. 

Contingent  Fees  are  not  within  the  statute. 
Marsh  v.  Holbrook,  3  Abb.  App.  Dec.  (N.  Y.) 
176;  Ely  v.  Cook,  2  Abb.  App.  Dec.  (N.  Y.)  14. 

Purchase  of  Stock.  —  The  statute  does  not  for- 
bid buying  stock  in  a  corporation,  as  it  is  not 
one  of  the  securities  mentioned  in  the  statute. 
Ramsey  v.  Gould,  57  Barb.  (N.  Y.)  398;  Ram- 
sey v.  Erie  R.  Co.,  8  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  174. 

Purchasing  Mortgage  to  Foreclose. —  Neither 
does  the  purchase  of  a  mortgage  by  an  attor- 
ney and  the  foreclosure  by  advertisement  and 
sale  come  within  the  statute.  Hall  v.  Bart- 
lett, 9  Barb.  (N.  Y.)  297. 

Attorney  as  Creditor.  —  The  Penal  Code,  £  140. 
allows  an  attorney  or  counselor  to  receive  a 
thing  in  action,  etc.,  in  payment  of  an  ante- 
cedent debt.    See  Baldwin  v.  Latson,  2  Barb. 
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taken  advantage  of  by  the  adverse  party  to  the  litigation.1  Some  courts  have 
ruled  that  if  the  fact  that  a  suit  is  being  prosecuted  upon  a  champertous  con- 
tract comes  to  the  knowledge  of  the  court  in  any  proper  manner,  it  should 
refuse  longer  to  entertain  the  proceedings;2  other  courts  have  held  that  the 


Ch.  (N.  Y.)3o6;  Watson  v.  McLaren,  19  Wend. 
(N.  Y.)  557;  Mann  v.  Fairchild,  2  Keyes(N.  Y.) 
jo6,  14  Barb.  (N.  Y.)  548. 

Advances  After  Action  Brought.  —  Advances 
by  an  attorney  to  his  client  from  motives  of 
•humanity,  long  after  action  brought,  are  not  a 
violation  of  the  statute  prohibiting  advances 
in  consideration  of  a  security  for  the  payment 
■of  money  being  left  with  an  attorney  for  col- 
lection. Bristol  v.  Dann,  12  Wend.  (N.  Y.) 
'142,  27  Am.  Dec.  122. 

Agreement  to  "  Furnish  All  Lawyers'  Expenses 
and  Everything  Else."  —  In  Fogerty  v.  Jordan, 
2  Robt.  (N.  Y.)  319,  it  is  held  that  an  agree- 
ment made  since  the  code,  by  an  attorney,  to 
commence  and  carry  on  a  suit  for  a  client  and 
to  "  furnish  all  lawyers'  expenses  and  every- 
'thing  else,"  is  not  a  violation  of  the  statute. 

"Officious  Intermeddling"  —  Advising  as  to 
Cause  of  Action.  —  An  attorney  is  not  guilty  of 
"  officious  intermeddling  "  merely  because  he 
•advised  the  owners  of  city  property  that  they 
had  a  right  of  action  against  a  telephone  com- 
pany for  erecting  its  line  in  front  of  their 
premises,  it  appearing  that  he  had  not  pur- 
chased any  of  their  claims.  Blashfield  v.  Em- 
pire State  Tel.,  etc.,  Co.,  (Supreme  Ct.)  18  N. 
Y.  Supp.  250. 

For  Purpose  of  Suing  in  Foreign  State.  —  An 
attorney  of  New  York,  who  has  purchased,  in 
that  state,  an  inland  bill  of  exchange  with  the 
intent  and  for  the  purpose  of  bringing  a  suit 
thereon  in  Connecticut,  is  not  precluded  by 
the  New  York  statute  from  maintaining  an 
action  on  such  bill  in  Connecticut  against  the 
acceptor  residing  there.  Roe  v.  Jerome,  18 
■Conn.  138. 

Purging  Demand  of  Illegality.  —  The  fact  that 
a  demand  has  been  bought  or  sold,  contrary 
to  the  statute,  is  no  defense  to  a  suit  in  chan- 
cery brought  for  enforcing  it.  And  even  at 
law,  the  fact  that  the  demand  has  been  thus 
illegally  bought  or  sold  does  not  annul  or 
cancel  it,  and  constitutes  no  defense  to  the 
debtor,  in  the  appropriate  sense  of  the  term. 
It  may  be  purged  of  this  illegal  taint,  and 
when  prosecuted  for  the  benefit  of  the  real 
and  bona  fide  holder  a  recovery  may  be  had 
on  it.    Hall  v.  Gird,  7  Hill  (N.  Y.)  586. 

Question  for  Court.  —  Where  the  defendant 
sets  up  the  defense  that  the  demand  upon 
which  the  action  is  founded"  has  been  bought 
and  sold,  or  received  for  prosecution,"  by  an 
attorney  or  counsellor,  contrary  to  the  statute, 
the  court,  and  not  the  jury,  is  to  pass  upon  the 
question.  If  determined  against  the  plaintiff 
he  must  be  nonsuited,  and  if  in  his  favor  the 
jury  must  be  instructed  accordingly.  Orcutt 
■v.  Pettit,  4  Den.  (N.  Y.)  233. 

Defense  —  No  Title  Passes.  —  The  purchase  of 
a  chose  in  action  by  an  attorney,  counsellor, 
or  solicitor,  for  the  purpose  of  instituting  a 
suit  in  equity  thereon,  is  a  criminal  offense  in 
New  York,  under  the  statute;  and,  in  such 
suit,  the  defense  founded  upon  the  statute 
prohibition  would  be  that  the  title  to  the  chose 
in  action  did  not  pass  to  the  complainant  by 


the  illegal  purchase  and  the  assignment  to 
him.    Baldwin  v.  Latson,  2  Barb.  Ch.  (N.  Y.) 

306. 

Ohio.  —  In  Wintermute  v.  Humphrey,  10  W. 
L.  J.  (Ohio)  52,  a  contract  selling  a  patent 
right,  etc.,  with  the  right  to  sue  for  infringe- 
ments of  the  same,  and  to  pay  for  the  same 
wholly  from  such  recoveries,  was  held  void. 

Oregon.  —  It  seems  thai  a  layman  may  buy 
an  interest  in  the  subject-matter  of  a  pending 
suit  and  furnish  funds  for  the  prosecution  of 
the  same,  Brown  v.  Bigne,  21  Oregon  260; 
but  that  such  conduct  on  the  part  of  an  attor- 
ney would  be  champertous.  Dahms  v.  Sears, 
13  Oregon  48. 

South  Carolina.  —  The  purchase  of  claims 
by  an  attorney  is  punishable,  but  the  purchase 
is  not  void.  Gen.  Stat.,  2165.  And  an  innocent 
holder  will  get  a  good  title.  Cooke  v.  Pool, 
25  S.  Car.  598.  And  it  seems  that  the  bona  fide 
purchase  of  any  right  in  possession  or  action 
is  not  within  the  statute.  Verdier  v.  Simmons, 
2  McCord  Eq.  (S.  Car.)  385. 

Texas.  —  In  White  v.  Gay,  1  Tex.  384,  it 
was  held  that  the  principles  of  the  common 
law  are  not  contravened  by  the  purchase  of 
the  whole  interest  of  another  in  a  contract, 
security,  or  other  property,  although  the  same 
may  be  in  litigation,  provided  the  purchaser 
does  not  undertake  to  pay  costs  or  make  ad- 
vances beyond  what  is  necessary  to  support 
the  exclusive  interest  which  he  has  acquired. 
Such  purchase  is  not  obnoxious  to  the  impu- 
tation of  either  champerty  or  maintenance. 

Vermont.  —  In  Danforth  v.  Streeter,  28  Vt. 
492,  it  is  held  that  the  terms  "  maintenance  " 
and  "  champerty  "  are  not  applicable  to  bona 
fide  purchases  of  rights  of  action. 

But  in  Hamilton  v.  Gray,  (Vt.  1895)  31  Atl. 
Rep.  315,  the  plaintiff  took  claims  from  the  de- 
fendant under  an  agreement  with  him  to  di- 
vide all  that  could  be  collected,  the  plaintiff  to 
be  at  the  expense  of  collecting  the  claims, 
making  no  charge  to  the  defendant  for  so 
doing,  and  with  the  understanding  that  he 
had  the  right  to  bring  suit,  if  necessary,  to  col- 
lect the  claims.  The  agreement  was  held 
champertous  and  void. 

1.  Courtwright  v.  Burnes,  13  Fed.  Rep.  321. 

2.  Champertous  Agreement  to  Prosecute.  —  See 
Keiper  v.  Miller,  68  Fed.  Rep.  627,  70  Fed. 
Rep.  128. 

This  ruling  appears  to  have  been  predicated 
upon  a  local  statute  in  Tennessee,  Act  of  1821, 
and  incorporated  in  M.  &  V.  Code,  §§  2450- 
2453,  which  provides  in  substance  that  when 
champerty  is  made  to  appear  by  the  filing  of 
interrogatories  as  prescribed  by  the  statute  or 
is  disclosed  by  the  proof  in  the  cause,  it  is  the 
imperative  duty  of  the  court  to  dismiss  the  suit. 
See  Webb  v.  Armstrong,  5-  Humph.  (Tenn.) 
379.  See  also  Hunt  v.  Lyle,  8  Yerg.  (Tenn.) 
142;  Morrison  v.  Deaderick,  10  Humph. 
(Tenn.)  342;  Allen  v.  Barksdale,  1  Head  (Tenn.) 
238;  Vincent  v.  Ashley,  5  Humph.  (Tenn.) 
593;  Weedon  v.  Wallace,  Meigs  (Tenn.)  296. 
These  cases  have  been  followed  in  several  in- 
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fact  that  there  is  an  illegal  and  champertous  contract  for  the  prosecution  of  a 
cause  of  action  is  no  ground  for  an  abatement,  nor  is  it  a  defense  thereto,1  and 


stances  by  other  courts,  but  without  reference 
to  the  fact  that  they  were  based  upon  a  man- 
datory statute.  Kelly  v.  Kelly,  86  Wis.  170; 
Barker  v.  Barker,  14  Wis.  131.  In  this  last 
case  the  court  held  that  when  it  shall  be  made 
to  appear  to  the  court  in  which  an  action  is 
pending  that  it  is  prosecuted  pursuant  to  a 
champertous  agreement,  the  court  will  refuse 
longer  to  entertain  the  action.  And  the  court, 
in  Allard  v.  Lamirande,  29  Wis.  506,  says: 
"  This  is  doubtless  a  correct  statement  of  the 
law  on  the  subject."  See  also  Miller  v.  Lar- 
son, 19  Wis.  466;  Stearns  v.  Felker,  23  Wis. 
594;  Martin  v.  Veeder,  20  Wis.  466. 

In  Greenman  v.  Cohee,  61  Ind.  206,  the 
court,  citing  from  the  foregoing  authori- 
ties, said  that  if  the  fact  that  a  suit  was 
being  prosecuted  under  a  champertous  con- 
tract should  clearly  appear  to  the  court  upon 
the  trial,  the  court,  perhaps,  of  its  own  mo- 
tion, might  dismiss  the  action  on  the  ground 
of  public  policy;  —  thus  apparently  leaving 
Its  probable  action  undecided.  But  see 
Allen  v.  Frazee,  85  Ind.  283,  and  Cleveland, 
-etc.,  R.  Co.  v.  Davis,  10  Ind.  App.  342,  where 
the  court  said:  "  As  to  whether,  if  the  ques- 
tion was  properly  presented,  we  should  follow 
the  obiter  dictum  in  Greenman  v.  Cohee,  61  Ind. 
201,  or  the  general  rule  supported  by  the  au- 
thorities cited  in  3  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  86,  we  do  not  determine."  See 
also  Hart  v.  State,  120  Ind.  83;  Zeigler  v.  Mize, 
132  Ind.  403. 

In  Allison  v.  Chicago,  etc.,  R.  Co.,  42  Iowa 
285,  the  court,  in  its  opinion  for  a  rehearing, 
recognizes  the  rule  as  laid  down  by  the  above 
authorities,  but  qualifies  it  as  follows:  That 
matter  in  abatement  of  an  action,  based  upon 
a  champertous  contract  between  the  plaintiff 
and  his  attorney,  must  be  pleaded  to  be  avail- 
able, and,  unless  pleaded,  evidence  tending  to 
establish  such  contract  is  not  admissible. 
But  in  its  first  opinion,  page  280,  the  court 
clearly  held  that  a  defendant  could  not  avail 
himself  of  the  fact  that  a  champertous  con- 
tract had  been  entered  into  between  the  plain- 
tiff and  his  attorneys  for  the  maintaining  of 
the  litigation.  And  in  Small  v.  Chicago,  etc., 
R.  Co.,  55  Iowa  582,  this  was  followed  and 
recognized  as  the  law  of  that  state. 

See  dictum  in  De  Proux  v.  Sargent,  70  Me. 
272,  construing  Me.  Rev.  Stat.,  c.  122,  §  12. 

It  was  formerly  provided  by  2  N.  Y.  Rev. 
Stat.,  288,  §§  75,  81,  that  if  any  cause  of  action 
had  been  bought  or  procured  for  prosecution 
contrary  to  the  true  intent  of  the  statutory 
provision,  the  plaintiff  in  such  action  should 
be  nonsuited.  Orcutt  Pettit,  4  Den.  (N.  Y.) 
233;  Hall  r.  Gird,  7  Hill  (N.  Y.)  586. 

These  statutes,  as  to  the  provision  that  the 
plaintiff  in  such  an  action  should  be  nonsuited, 
have  been  repealed,  and  the  fact  of  a  collateral 
champertous  agreement  to  prosecute  no  longer 
is  a  ground  for  nonsuit  or  dismissal  of  an 
action.    Story  v.  Satterlee,  13  Daly  (N.  Y.)  169. 

England.  —  When  a  solicitor  is  plaintiff  in  an 
action,  suing  by  virtue  of  a  title  derived  under 
a  champertous  contract,  it  is  a  good  cause  for 
the  dismissal  of  his  suit.  Hilton  v.  Woods,  L. 
5  C.  of  L.— 53 


R.  4  Eq.  432,  36  L.  J.  Ch.  491,  16  L.  T.  N.  S. 
736,  15  W.  R.  1105. 
Federal  Courts  —  Following  State  Law.  —  The 

provision  of  Tennessee  (M.  &  V.)  Code,  §  2452, 
which  allows  a  champertous  agreement  to  be 
pleaded  in  defense  to  an  action  to  which  it 
relates,  is  not  a  rule  of  practice,  procedure,  or 
property  within  the  meaning  of  the  acts  of 
Congress  requiring  federal  courts  to  follow 
state  practice,  as  the  jurisdiction  of  a  federal 
court  cannot  be  limited  by  a  state  legislature. 
Byrne  v.  Kansas  City,  etc.,  R.  Co.,  55  Fed. 
Rep.  44. 

Power  of  Attorney  to  Cancel  Champertous  Agree- 
ment.—  An  attorney  prosecuting  an  action 
under  a  champertous  agreement  cannot,  in 
his  client's  absence,  cancel  such  agreement 
and  proceed  with  the  action  as  if  such  an  agree- 
ment had  not  been  made,  although  he  has  au- 
thority to  bring  the  action  and  do  all  things 
necessary  in  the  client's  behalf.  Kelly  v. 
Kelly,  86  Wis.  170. 

Burden  of  Proof.  —  The  burden  of  proof  of 
showing  whether  there  is  maintenance  in  the 
prosecution  of  an  action  is  upon  the  defend- 
ant    Andrews  v.  Thayer,  30  Wis.  228. 

Courts  of  Equity. —  In  Keiper  v.  Miller,  68 
Fed.  Rep.  627,  it  is  held  that  a  champertous 
agreement  may  be  set  up  by  a  third  party  to 
defeat  an  action  prosecuted  in  accordance  with 
its  terms;  distinguishing  Burnes  v.  Scott,  117 
U.  S.  589,  on  the  ground  that  in  the  latter  case 
the  champertous  agreement  was  between  the 
attorney  and  client  and  the  plaintiff's  title 
was  not  infected  with  champerty.  See  also 
Gregerson  v.  Imlay,  4  Blatchf.  (U.  S.)  504,  and 
Prosser  v.  Edmunds,  1  Younge&C.  Exch.  484, 
where  it  is  held  that  courts  of  equity  "should 
lend  no  countenance  to  agreements  which  par- 
take in  any  manner  of  champerty,  although 
they  might  be  barely  valid  at  law." 

Speculative  Action.  —  In  Norris  v.  Evans,  15 
Ky.  L.  Rep.  77,  it  is  held  that  where  it  appears 
that  an  action  is  prosecuted  by  an  attorney  as 
a  speculative  action,  it  is  proper  to  dismiss  it. 

Not  Available  After  Judgment. —  Where  a 
champertous  agreement  to  prosecute  an  action 
is  available  as  a  defense  thereto  it  cannot  be 
raised  after  judgment.  Hunt  v.  Lyle,  8  Yerg. 
(Tenn.)  142;  Markham  v.  Townsend,  2  Tenn. 
Ch.  713;  Allen  v.  Barksdale,  1  Head  (Tenn.) 
238;  Long  v.  Page,  10  Humph.  (Tenn.)  541; 
Meek  v.  Mathis,  1  Heisk.  (Tenn.)  534. 

And  the  court  has  no  jurisdiction  to  restrain 
a  plaintiff  from  taking  proceedings  to  enforce 
a  judgment  in  his  favor  on  the  ground  that  the 
action  is  brought  under  circumstances  amount- 
ing to  an  offense  of  maintenance.  Elborough 
v.  Ayres,  L.  R.  10  Eq.  367,  39  L.  J.  Ch.  601,  23 
L.  T.  N.  S.  68,  18  W.  R.  913. 

Champertous  Agreement  by  One  Plaintiff.  — 
A  champertous  agreement  made  by  one  of 
several  plaintiffs  affects  the  interests  of  all  and 
will  be  fatal  to  the  whole  suit.  Dowell  v. 
Dowell,  3  Head  (Tenn.)  502;  Vincent  v.  Ash- 
ley, 5  Humph.  (Tenn.)  594;  Saylor  v.  Stewart, 
2  Heisk.  (Tenn.)  510. 

1.  England.  —  Elborough  v.  Ayres,  L.  R.  10 
Eq.  367;  Hilton  v.  Woods,  L.  R.  4  Eq.  432. 
5  Volume  V. 


Buying  and  Selling      CHAMPERTY  AND  MAINTENANCE.       Pretended  Titles. 


can  only  be  set  up  when  the  champertous  agreement  itself  is  sought  to  be 
enforced.1  This  latter  view  is  supported  by  the  better  reason,2  as  well  as  by 
the  weight  of  authority.3 

V.  Buying  and  Selling  Pretended  Titles  —  1.  Generally  —  statute  of  Henry 
VIII.  —  Buying  and  selling  dormant  or  doubtful  titles  was  a  particular  form 
of  maintenance,  to  guard  against  which  it  was  enacted  by  32  Henry  VIII., 
c.  9,  that  no  person  shall  bargain  or  sell  or  by  any  means  obtain  any  pretended 
rights  or  titles,  or  take,  promise,  grant,  or  covenant  to  have  any  right  or  title 
to  any  hereditaments,  unless  the  seller,  his  ancestors,  or  they  from  whom  he 
claims  have  been  in  possession  of  the  same,  or  the  reversion  or  remainder 
thereof,  or  have  taken  the  rents  or  profits  thereof,  for  one  whole  year  next 
before  the  bargain  and  sale,  on  pain  that  such  seller  shall  forfeit  the  whole 


See  also  Knight  v.  Bowyer,  2  DeG.  &  J.  421, 
27  L.  J.  Ch.  521,  4  Jur.  N.  S.  569. 

United  States.  —  Burnes  v.  Scott,  117  U.  S. 
582;  Boone  v.  Chiles,  10  Pet.  (U.  S.)  218; 
Courtright  v.  Burnes,  13  Fed.  Rep.  319.  But 
see  Keiper  v.  Miller,  68  Fed.  Rep.  627,  70  Fed. 
Rep.  128. 

Alabama.  —  Sibley  v.  Alba,  95  Ala.  198,  quot- 
ing 3  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  86. 

Arkansas.  —  Missouri  Pac.  R.  Co.  v.  Smith, 
60  Ark.  237,  citing  3  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  86,  87.  In  this  case  it  was 
held  that  a  champertous  agreement  between 
a  plaintiff  and  his  attorney  in  an  action  to 
recover  a  statutory  penalty  is  no  cause  for 
abating  the  action. 

California.  —  See  Gage  v.  Downey,  79  Cal. 
140. 

Idaho.  —  See  Brumback  v.  Oldham,  1  Idaho 
709,  where  it  is  held  that  unless  champerty  be 
alleged  in  the  pleadings  it  cannot  be  con- 
sidered. 

Illinois. — Gage  v.  Du  Puy,  137  111.  652; 
Torrence  v.  Shedd,  112  111.  477;  Burton  v. 
Perry,  146  111.  87,  citing  3  Am.  and  Eng.  Encyc. 
of  Law  86;  Gage  v.  DuPuy,  137  111.  652.  See 
Chicago,  etc.,  R.  Co.  v.  Boiler,  7  111.  App.  625, 
where  the  question  is  undecided. 

Iowa.  —  Small  v.  Chicago,  etc.,  R.  Co.,  55 
Iowa  582.  See  also  Allison  v.  Chicago,  etc.,  R. 
Co.,  42  Iowa  274;  Knadler?'.  Sharp,  36  Iowa  232; 
Vimont  v.  Chicago,  etc.,  R.  Co.,  64  Iowa  513. 

Kentucky.  —  Wemhoff  v.  Rutherford,  (Ky. 
1895)  32  S.  W.  Rep.  288. 

Massachusetts.  —  Brinley  v.  Whiting,  5  Pick. 
(Mass.)  348. 

Missouri.  —  Eunean  v.  Rieger,  105  Mo. 
659;  Bent  v.  Priest,  86  Mo.  475;  Pike  v.  Mar- 
tindale,  91  Mo.  268.  See  also  Moore  v. 
Ringo,  82  Mo.  468. 

Nebraska.  —  Chamberlain  v.  Grimes,  42  Neb. 
701;  Omaha,  etc.,  R.  Co.  v.  Brady,  39  Neb.  49. 

New  Hampshire.  —  In  Connecticut  River 
Mut.  F.  Ins.  Co.  v.  Way,  62  N.  H.  622,  it  is 
held  that  a  defendant  cannot  set  up  as  a  de- 
fense that  the  subject-matter  of  the  suit  has 
been  made  the  subject  of  a  champertous  con- 
tract between  the  plaintiff  and  a  stranger, 
unless  he  shows  that  the  contract  is  in  some 
way  injurious  to  him.  To  the  same  effect,  see 
Taylor  v.  Gilman,  58  N.  H.  417. 

New  Jersey.  —  Whitney  v.  Kirtland,  27  N.  J. 
Eq.  338. 

New  York.  —  Hall  v.  Gird,  7  Hill  (N.  Y.)  586; 
apparently  contra,  Orcutt  v.  Pettit,  4  Den. 
(N.  Y.)  233. 


Ohio.  —  Ford 


33- 


Holden,  2  Clev.  Rep.  (Ohio) 
Pool,  25  S.  Car. 


South  Carolina.  —  Cooke 
593- 

Texas.  — McMullen  v.  Guest,  6  Tex.  275. 
In  Hilton  v.  Woods,  L.  R.  4  Eq.  432,  the 
court,  by  Malins,  V.  C,  said:  "  I  have 
carefully  examined  all  the  authorities  which 
were  referred  to  in  support  of  this  argument, 
and  they  clearly  establish  that  whenever  the 
right  of  the  plaintiff  in  respect  of  which  he  sues 
is  derived  under  a  title  founded  on  champerty 
or  maintenance,  his  suit  will,  on  that  account, 
necessarily  fail.  But  no  authority  was  cited, 
nor  have  I  met  with  any,  which  goes  the 
length  of  deciding  that  where  a  plaintiff  has  an 
original  and  good  title  to  property  he  becomes 
disqualified  to  sue  for  it  by  having  entered 
into  an  improper  bargain  with  his  solicitor  as 
to  the  mode  of  remunerating  him  for  his  pro- 
fessional services  in  the  suit  or  otherwise." 

1.  United  States.  —  Courtright  v.  Burnes,  13 
Fed.  Rep.  319. 

Alabama. — Sibley  v.  Alba,  95  Ala.  19S,  cit- 
ing 3  Am.  and  Eng.  Encyc  of  Law  (1st  ed.)  86. 

Nebraska.  —  Chamberlain  v.  Grimes,  42 
Neb.  701. 

In  Pennsylvania  Co.  v.  Lombardo,  49  Ohio 
St.  6,  the  court,  quoting  from  3  Am.  and  Eng. 
Encyc  of  Law  (1st  ed.)  86,  said:  "  The 
better  opinion  would  appear  to  be  that  the  de- 
fense of  champerty  can  only  be  set  up  when 
the  champertous  contract  itself  is  sought  to 
be  enforced,  and  that  the  existence  of  a 
champertous  agreement  between  the  plaintiff 
and  his  attorney,  or  the  fact  that  the  plaintiff 
is  prosecuting  the  case  upon  a  contingent  in- 
terest in  the  subject-matter  of  the  litigation 
dependent  upon  success,  is  no  defense  to  the 
action  against  the  defendant." 

2.  Burnes  v.  Scott,  117  U.  S.  591;  Courtright 
v.  Burnes,  13  Fed.  Rep.  321. 

3.  See  Burnes  v.  Scott,  117  U.  S.  591;  Tor- 
rence v.  Shedd,  112  111.  477;  Cooke  v.  Pool, 
25  S.  Car.  599;  Cleveland,  etc.,  R.  Co.  v. 
Davis,  10  Ind.  App.  342.  The  court  in  this 
case,  citing  3  Am.  and  Eng.  Encyc  of  Law  (1st 
ed.)  86,  recognizes  that  the  general  rule  in  the 
text  is  supported  by  the  weight  of  authority. 
But  the  question  is  not  there  decided. 

Champerty  No  Defense  to  Attorney.  —  Where 
an  attorney  is  sued  by  his  client  for  negli- 
gence and  unskilfulness,  he  cannot  set  up 
champerty  in  the  contract  for  his  fees  as  a 
defense  to  the  suit.  Goodman  v.  Walker,  30- 
Ala.  482,  68  Am.  Dec.  134. 
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value  of  the  hereditaments  sold ;  and  the  buyer  or  taker,  knowing  the  same, 
shall  forfeit  the  value  of  the  hereditaments  so  by  him  bought  or  taken,  one- 
half  of  the  said  forfeiture  to  be  to  the  king,  and  the  other  to  him  who  will  sue 
for  the  same.1 

The  Statute  Affirmed  the  Common  Law.  —  The  statute  was  an  affirmance  of  the  com- 
mon law,  and  not  an  alteration  of  it,  and  its  effect  was  simply  to  add  a  greater 
penalty  to  that  which  before  was  void  by  the  common  law.2 

Where  Recognized.  —  In  England  3  and  Canada*  the  statute  has  been  prac- 
tically repealed,  and  a  mere  right  of  entry  may  now  be  conveyed. 

United  States.  —  In  the  United  States,  so  far  as  the  law  declares  that  a  con- 
veyance by  a  person  out  of  possession,  where  the  land  is  held  adversely  to  the 
grantor,  is  void,  it  has  been  substantially  re-enacted  in  some  of  the  states  and 
recognized  as  a  part  of  the  common  law  of  others.5    In  many,  however,  the 


1.  Buying  and  Selling  Pretended  Titles. — Cas- 
sedy  v.  Jackson,  45  Miss.  402;  Whitesides  v. 
Martin,  7  Yerg.  (Tenn.)  384;  Hovey  v.  Hobson, 
51  Me.  62. 

The  ancient  common-law  mode  of  conveying 
lands  was  by  livery  of  seizin,  which  necessarily 
excludes  the  idea  of  the  sale  of  lands  by  one 
not  in  possession.  A  feoffment  was  void  with- 
out livery  of  seizin,  and  without  possession  a 
man  could  not  make  livery  of  seizin.  This 
principle  is  not  peculiar  to  the  English  law. 
It  was  a  fundamental  doctrine  of  the  law  of 
feuds  on  the  Continent  of  Europe.  2  Black. 
Com.  311;  4  Kent  Com.  447 ;  Dexter  v.  Nelson, 
6  Ala.  68. 

Coke  says  that  "  for  avoiding  maintenance, 
suppression  of  right,  and  stirring  up  of  suits, 
nothing  in  action,  entry,  or  re-entry  can  be 
granted  over;  for  so,  under  color  thereof, 
pretended  titles  might  be  granted  to  great 
men,  whereby  rights  might  be  trodden  down 
and  the  weak  oppressed."    Co.  Litt.  2i4<?. 

In  Hovey  v.  Hobson,  51  Me.  62,  the  court, 
by  Dickerson,  J.,  said:  "The  English  com- 
mon law  and  statutes  against  maintenance 
and  champerty  had  their  origin,  if  not  their 
necessity,  in  a  very  different  state  of  society 
from  that  which  prevails  at  the  present  time, 
either  in  England  or  in  this  country.  When 
this  doctrine  was  established,  lords  and  other 
large  landholders  were  accustomed  to  buy 
up  contested  claims  against  each  other,  or 
against  commoners  with  whom  they  were  at 
variance,  in  order  to  harass  and  oppress  those 
in  possession.  On  the  other  hand,  com- 
moners, by  way  of  self-defense,  thinking  that 
they  had  title  to  land,  would  convey  part  of 
their  interest  to  some  powerful  lord  in  order 
through  his  influence  to  secure  their  pretended 
right.  The  want  of  any  sufficient  written  con- 
veyances and  records  of  land  titles,  and  the 
feudal  relation  of  villein  and  liege  lord,  af- 
forded great  facilities  for  the  combinations 
and  oppressions  which  followed  this  state  of 
things." 

2.  The  Statute  Affirmed  the  Common  Law.  — 
4  Kent  Com.  447;  Partridge  v.  Strange, 
Plowd.  77;  Bishop  of  Toronto  v.  Cantwell, 
12  U.  C.  C.  P.  607;  Dexter  v.  Nelson,  6  Ala. 
68.  See  also  Hovey  v.  Hobson,  51  Me.  66; 
Swett  v.  Poor,  11  Mass.  554;  Cassedy  v.  Jack- 
son, 45  Miss.  402;  Whitney  v.  Powell,  2  Pin. 
(Wis.)  iiq. 

3.  England.  —  8  &  0  Vict.,  c.  106,  §  6;  Hunt 
v.  Remnant,  9  Exch.  635;  Hunt  v.  Bishop,  8 
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Exch.  675.  See  also  Cassedy  v.  Jackson,  45 
Miss.  407;  Middleton  v.  Arnolds,  13  Gratt. 
(Va.)  492. 

4.  Canada. —  14  &  15  Vict.,  c.  7,  §  5,  now 
C.  S.  U.  C,  c.  90,  §  5;  Baby  v.  Watson,  13  U. 
C.  Q.  B.  531- 

For  decisions  under  the  stat.  32  Hen.  VIII.. 
c.  9,  when  in  force,  see  Fraser  v.  Fraser,  14 
U.  C.  C.  P.  70;  Smith  Hall,  25  U.  C.  Q.  B. 
554;  Doe  v.  Fairman,  7  U.  C.  Q.  B.  411; 
Nicolls  v.  Madill,  6  U.  C.  Q.  B.  415;  McKen- 
zie  v.  Miller,  6  U.  C.  Q.  B.  (O.  S.)  459;  May  v. 
Dettrick,  5  U.  C.  Q.  B.  (O.  S.)  77;  Purdy  v. 
Rvder,  Tayl.  U.  C.  313;  Shields  v.  De  Bla- 
qiiiere,  12  U.  C.  Q.  B.  386;  Nicolls  Madill, 
6  U.  C.  Q.  B.  415. 

As  to  the  possession,  see  Baldwin  v.  Hen- 
derson, 3  U.  C.  Q.  B.  287. 

Verbal  Bargain.  —  A  mere  verbal  bargain  for 
the  sale  of  land  would  not  subject  a  person  to 
the  penalty  under  32  Hen.  VIII.,  c.  9,  for 
buying  a  pretended  title.  Aubrey  v.  Smith,  7 
U.  C.  Q.  B.  213. 

5.  United  States  —  By  Statute —  Connecticut.  — 
Gen.  Stat.  2966;  Allen  v.  Hoyt,  Kirby  (Conn.) 
221.  See  also  Barney  v.  Cuttler,  I  Root 
(Conn.)  489. 

Kentucky.  —  Gen.  Stat.,  c.  11,  §  2.    See  also 
3,  4,  6,  7,  8. 

The  former  act  of  1824  and  the  provisions 
of  the  Revised  Statutes,  relating  to  sales  and 
conveyances  of  lands  adversely  held  at  the 
time,  and  providing  a  remedy  for  the  person  in 
possession,  are  substantially  the  same,  and 
the  adjudications  under  the  statute  of  1824  are 
applicable  to  the  like  provisions  of  the  Re- 
vised Statutes.  Swager  v.  Crutchfield,  9 
Bush  (Ky.)  411. 

Under  this  statute,  a  champertous  vendor 
does  not  forfeit  his  title,  and  the  grantee  takes 
nothing  under  a  champertous  deed.  The  title 
remains  in  the  vendor,  and  he  may  repudiate 
a  champertous  deed,  and  sue  in  his  own  name. 
Crowley  v.  Vaughan,  11  Bush  (Ky.)  517. 

The  grantor  must,  however,  before  com- 
mencing his  action,  rescind  in  good  faith  a 
champertous  contract.  Moore  v.  Baker,  92 
Ky.  518.  See  also  Luen  v.  Wilson,  85  Ky. 
503;  Harman  v.  Brewster,  7  Bush  (Ky.)  355. 

As  to  a  disaffirmance  by  an  infant,  see 
Moore  v.  Baker,  92  Ky.  518;  Vallandingham 
v.  Johnson,  85  Ky.  289. 

As  to  a  sale  by  a  widow  of  her  dower  right 
held  adversely,  see  Kinsolving  v.  Pierce,  I& 
B.  Mon.  (Ky.)  782. 
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doctrine  of  the  common  law,  as  declared  by  32  Henry  VIII.,  c.  9,  has  been 


For  various  constructions  of  the  statute,  see 
Baley  v.  Deakins,  5  B.  Mon.  (Ky.)  159;  Card- 
well  Spriggs,  7  Dana  (Ky.)  36;  Chiles  v. 
Conley,  9  Dana  (Ky.)3Ss;  Barret  v.  Coburn, 
3  Mete.  (Ky.)5ii;  Graves  v.  Leathers,  17  B. 
Mon.  (Ky.)  665;  Swager  v.  Crutchfield,  9 
Bush  (Ky.)  411;  Greer  v.  Wintersmith,  85  Ky. 
516,  7  Am.  St.  Rep.  613;  Simon  v.  Gouge,  12 
B.  Mon.  (Ky.)  156;  Bowling  v.  Roark,  (Ky. 
1S93)  24  S.  W.  Rep.  4. 

V,  r.'  York,  —  1  Rev.  Stat.  739,  §  147.  This 
act  is  supplemented  by  a  penal  statute.  Pe- 
nal Code,  ^§  129,  130. 

Where  New  York  Statute  Does  Not  Apply.  —  The 
statute  does  not  apply  to  a  demise  by  a  mar- 
ried woman  of  the  separate  property  in  the 
occupation  of  her  husband,  as  his  possession 
is  not  deemed  hostile.  Vandevoort  v.  Gould, 
36  N.  Y.  639. 

The  statute  does  not  invalidate  in  whole  or 
in  part  a  grant  where  the  grantor  is  possessed 
and  delivers  possession  of  the  greater  part  of 
the  land  conveyed,  but  by  reason  of  a  dis- 
puted boundary  line  a  small  part  of  it  is  not 
in  his  actual  possession  at  the  delivery  of  his 
grant.  Danziger  v.  Boyd,  120  N.  Y.  628,  2 
Silv.  App.  (N.  Y.)  568,  affirming  55  N.  Y. 
Super.  Ct.  537;  Craryz/.  Goodman,  22  N.  Y. 
170;  Hallas  v.  Bell,  53  Barb.  (N.  Y.)  247; 
Allen  v.  Welch,  18  Hun  (N.  Y.)  226. 

Nor  where  another  was  occupying  the  prem- 
ises conveyed  under  an  adverse  and  hostile 
title,  when  the  title  was  but  an  agreement  for 
reconveyance  to  the  occupant.  Carter  v. 
Meisch  (Supreme  Ct.)  45  N.  Y.  St.  Rep.  719. 
See  also  Christie  v.  Gage,  71  N.  Y.  189,  affirm- 
ing 2  Thomp.  &  C.  (N.  Y.)  344. 

The  statute  is  held  to  apply  so  that  a  tenant 
by  the  courtesy  cannot  release  to  an  heir, 
where  there  is  an  adverse  possession.  Vroo- 
man  v.  Shepherd,  14  Barb.  (N.  Y.)  441. 

Smith  Dakota. — Comp.  Laws,  §  3303;  Fitz- 
gerald v.  Miller,  (S.  Dak.  1895)  63  N.  W.  Rep. 
221. 

Tennessee.  —  Act  of  1822,  c.  66,  incorporated 
in  M.  &  V.  Code,  §§  2445,  2446. 

See  Curry  v.  Williams,  (Tenn.  1896)  38  S.  W. 
Rep.  278,  for  a  case  of  a  mortgage  held  to  be 
not  within  the  statutes. 

It  is  held  that  lands  may  be  sold  without 
violating  the  statute,  first,  when  not  in  the 
possession  of  another;  second,  when  possessed 
by  another,  but  not  adversely;  third,  when  the 
vendor  is  a  nonresident,  and  there  is  an  ad- 
verse possession,  but  it  is  naked  and  without 
color  of  title.  What  the  adverse  holding  is, 
must  be  attested  by  the  common-law  rule, 
taken  in  connection  with  the  facts.  White- 
sides  v.  Martin,  7  Yerg.  (Tenn.)  395. 

Construction  of  Tennessee  Statute.  —  The  fol- 
lowing sales  are  held  not  champertous:  A 
sale  by  a  nonresident,  of  lands  held  adversely 
without  color  of  title.  McCoy  v.  Williford,  2 
Swan  (Tenn.)  642;  Whitesides  v.  Martin,  7 
Yerg.  (Tenn.)  396.  A  sale  by  one  in  posses- 
sion, regardless  of  the  validity  of  his  title;  the 
test  of  champerty  being  the  vendor's  possession. 
Bledsoe  v.  Rogers,  3  Sneed  (Tenn.)  467.  A 
release  of  an  unassigned  dower  right  by  a 
widow  to  legal  heirs  not  in  possession.  Ross 
v.  Blair,  Meigs  (Tenn.)  525.    And  a  sale  by  a 


mortgagor,  or  by  landlords,  or  by  remainder- 
men, after  a  dower  estate,  where  the  tenant, 
or  other  person  in  possession,  has  made  no 
actual  disclaimer.  Hale  v.  Darter,  10  Humph. 
(Tenn.)  92. 

The  statute  has  no  reference  to  sales  of  per- 
sonal property.  Kimbro  v.  Hamilton,  2  Swan 
(Tenn.)  194;  Lally  v.  Holland,  I  Swan  (Tenn.) 
396.  But  see  Dunklin  v.  Wilkins,  5  Ala.  199,  cit- 
ing Goodwy  v.  Lloyd,  8  Port.  (Ala.)  237  (which 
dissents  from  the  opinion  of  Judge  Story  in  the 
case  of  The  Brig  Sarah  Ann,  2  Sumn.  (U.  S.) 
206),  and  Brown  v.  Lipscomb,  9  Port.  (Ala.) 
472,  construing  a  similar  statute,  where  the 
court  says:  "  In  both  these  cases  it  was  held 
that  when  personal  property  is  converted,  the 
interest  of  the  former  owner  is  changed  into  a 
mere  chose  in  action,  [and  that  if]  the  owner  of 
a  personal  chattel  is  not  in  actual  possession, 
but  it  is  withheld  by  another,  and  the  owner, 
ignorant  of  the  fact,  under  such  circumstances 
parts  with  his  title,  it  is  conceived  the  pur- 
chaser would  succeed  to  his  rights;  but  if  the 
owner  is  dispossessed  by  one  bona  fide  claim- 
ing title,  and  the  fact  of  dispossession  and  bona 
fide  claim  is  known  to  or  communicated  to 
him,  his  title  is  changed  into  a  chose  in  action 
which  cannot  be  transferred  or  conveyed  to 
another." 

The  following  sales  are  held  to  be  champer- 
tous: A  sale  by  a  nonresident,  of  lands  held 
adversely  under  color  of  title,  Whitesides  v. 
Martin,  7  Yerg.  (Tenn.)  396;  or  adversely  held 
for  more  than  twelve  months  under  a  chancery 
decree  vesting  title,  Saylor  v.  Stewart,  2 
Heisk.  (Tenn.)  510;  or  when  the  property,  as 
held  in  Hardwick  v.  Beard,  10  Heisk.  (Tenn.) 
665,  "  is  at  the  time  adversely  held  by  some 
one  under  deed,  devise,  or  inheritance."  A 
sale  or  release  by  a  landlord  with  knowl- 
edge that  his  tenant  is  holding  adversely. 
Bullard  v.  Copps,  2  Humph.  (Tenn.)  409,  37 
Am.  Dec.  561;  Kincaid  v.  Meadows,  3  Head 
(Tenn.)  192.  The  sale  by  one  out  of  possession, 
of  lands  of  which  the  adverse  claimant  is  in 
possession  of  a  mere  portion.  Henry  v.  Ho- 
gan,  4  Humph.  (Tenn.)  210.  A  sale  by  an  ex- 
ecutor under  a  testamentary  power,  of  lands 
which  have  been  held  adversely  for  more  than 
a  year.  Peck  v.  Peck,  9  Yerg.  (Tenn.)  301 
Henderson  v.  Peck,  3  Humph.  (Tenn.)  250 
A  sale  by  a  wrongdoer  who  has  been  in  pos 
session  less  than  one  year.  Whitesides  v 
Martin,  7  Yerg.  (Tenn.)  397;  Kincaid  v.  Mead 
ows,  3  Head  (Tenn.)  192. 

The  title,  where  a  sale  is  champertous, 
remains  in  the  vendor,  as  the  deed  is  void, 
and  he  may  maintain  an  action  in  his  own 
name  to  recover  the  lands.  Fowler  v.  Nixon, 
7  Heisk.  (Tenn.)  729;  Saylor  v.  Stewart,  2 
Heisk.  (Tenn.)  512;  Wilson  v.  Nance,  11 
Humph.  (Tenn.)  189. 

And  the  recovery  will  inure  to  the  benefit  of 
the  vendee,  the  deed  operating  as  an  estoppel 
on  the  vendor  to  assert  title  as  against  the 
vendee.  Augusta  Mfg.  Co.  v.  Vertrees,  4  Lea 
(Tenn.)  75. 

While  a  champertous  sale  is  not  valid  at  law 
between  the  parties,  nor  as  against  the  adverse 
possessor,  Williams  v.  Hogan,  Meigs  (Tenn.) 
187;  in  equity  it  may  be  effectual,  however, 
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entirely  abrogated  by  enabling  statutes,  or  recognized  by  the  courts  as  obsolete.1 


by  way  of  estoppel.  4  Kent  Com.  448;  Ruffin 
v.  Johnson,  5  Heisk.  (Tenn.)  610.  See  also 
Waters  v.  Hutton,  85  Tenn.  113;  Wilson  v. 
Nance,  11  Humph.  (Tenn.)  191. 

Where  a  contract  for  the  sale  of  lands  is 
champertous  and  void,  no  action  will  lie  at 
law  for  a  breach  of  any  of  the  covenants  of  title 
embraced  in  the  contract  of  purchase.  Waters 
v.  Hutton,  85  Tenn.  109;  Williams  v.  Hogan, 
Meigs  (Tenn.)  187. 

But  in  equity  a  vendor  who  by  a  champer- 
tous and  void  deed  attempts  to  sell  land  cannot 
retain  the  purchase  price  where  the  vendee  re- 
ceives no  title.  But  where  the  vendee  receives 
all  that  he  understood  he  was  buying,  and  all 
that  the  vendor  understood  he  was  selling,  as 
where  the  sale  is  in  gross,  no  recovery  back 
of  the  purchase  money  can  be  had.  Waters 
v.  Hutton,  85  Tenn.  109.  See  also  Ruffin  v. 
Johnson,  5  Heisk.  (Tenn.)  604. 

It  seems  that  the  English  statutes  and  decis- 
ions are  not  applied  to  the  interpretation  of  the 
Tennessee  statutes  and  are  not  to  be  recog- 
nized as  controlling.  Byrne  v.  Kansas  City, 
etc.,  R.  Co.,  55  Fed.  Rep.  44. 

In  Force  as  Part  of  the  Common  Law.  —  Ala- 
bama.—  Dexter  v.  Nelson,  6  Ala.  68;  Bern- 
stein v.  Humes,  60  Ala.  582,  31  Am.  Rep.  52. 

Florida. — The  doctrine  is  recognized  that 
a  man  "  out  of  possession  cannot  convey  land 
that  is  in  the  adverse  possession  of  a  third 
party,"  as  against  such  third  party.  Levy  v. 
Cox,  22  Fla.  546;  Doe  v.  Roe,  13  Fla.  602; 
Coogler  v.  Rogers,  25  Fla.  865. 

Indiana.  —  Patterson  v.  Nixon,  79  Ind.  251. 
In  this  case,  the  court  said  that  it  is  a  recog- 
nized rule  in  this  state  that  a  conveyance  of 
land,  though  by  the  rightful  owner,  while  it  is  in 
the  adverse  possession  of  another  claiming  to 
be  the  owner  thereof,  is  absolutely  void  as  to  the 
party  in  possession  and  his  privies.  See  also 
Stotsenburg  v.  Marks,  79  Ind.  193;  Steeple  v. 
Downing,  60  Ind.  478;  German  Mut.  Ins. 
Co.  v.  Grim,  32  Ind.  249,  2  Am.  Rep.  341; 
Michael  v.  Doe,  1  Ind.  483;  Galbreath  v.  Doe, 
8  Blackf.  (Ind.)  366. 

As  to  the  adoption  of  the  English  statute, 
see  also  Scobey  v.  Ross,  13  Ind.  117;  West  v. 
Raymond,  21  Ind.  305. 

The  courts  of  this  state  are  not  inclined  to 
carry  the  doctrine  of  champerty  any  further 
than  it  has  already  gone.  Webb  v.  Thomp- 
son, 23  Ind.  428;  Patterson  v.  Nixon,  79  Ind. 
255-_ 

North  Carolina. — The  rule  of  the  common 
law  is  modified  by  Act  of  1874-5,  C.  256,  §  I, 
Code  Civ.  Pro.,  §  55,  incorporated  in  Clark's 
Code,  §  177,  to  the  extent  of  allowing  a  gran- 
tee to  sue  in  his  own  name,  provided  he, 
or  any  grantor,  or  any  other  person  through 
whom  he  may  derive  title,  might  maintain 
such  action,  notwithstanding  such  convey- 
ance is  void,  by  reason  of  such  actual  ad- 
verse possession  when  it  is  made.  John- 
son v.  Prairie,  94  N.  Car.  773;  Osborne  v. 
Anderson,  89  N.  Car.  261.  See  also  Justice  v. 
Eddings,  75  N.  Car.  581;  Buie  v.  Carver,  75 
N.  Car.  559;  Den  v.  Shearer,  1  Murph.  (N. 
Car.)  114. 

1,  Abrogated  by  Statute.  —  Illinois.  —  Rev. 
Stat.,  §  1 1 1 5 ;  Shortall  v.  Hinckley,  31  111.  228; 
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Fetrow  v.  Merriwether,  53  111.  275;  Torrence 
v.  Shedd,  112  111.  466. 

Kansas.  —  Gen.  Stat.,  Conveyance  Act, 
§  1115;  Richards  -'.  Thompson,  43  Kan.  209. 

Maine.  —  Rev.  Stat.,  c.  73,  §  I,  c.  104. 

In  Pratt  v.  Pierce,  36  Me.  448,  5S  Am.  Dec. 
758,  it  is  held  that  the  common-law  doctrine 
that  the  disseizee  of  lands  could  not  convey 
has  been  abrogated  by  statute,  and  that  the 
disseizee,  if  he  have  a  right  of  entry,  may 
convey.  To  the  same  effect,  see  Hovey  v. 
Hobson,  51  Me.  62;  Austin  v.  Stevens,  24  Me. 
527. 

Under  the  statute,  the  title  of  a  grantor  will 
pass  if  he  has  a  right  of  entry,  though  he  be 
disseized.  Pratt  Pierce,  36  Me.  448,  58  Am. 
Dec.  758;  Putnam  Free  School  v.  Fisher,  34 
Me.  172. 

Prior  to  Rev.  Stat.  1841  a  disseizee  of  land 
could  make  no  valid  conveyance  of  land. 
Buck      Babcock,  36  Me.  491. 

Massachusetts.  —  See  Session  Act,  1891. 

The  stat.  32  Hen.  VIII.,  c.  9,  was  formerly 
in  force  as  part  of  the  common  law.  Swett  v. 
Poor,  11  Mass.  554;  Brinley  v.  Whiting,  5 
Pick.  (Mass.)  348. 

And  in  Wolcot  v.  Knight,  6  Mass.  421,  it 
was  held  that  the  purchase  of  a  dormant  title 
to  lands  from  a  party  not  seized,  by  a  stranger 
out  of  possession,  constitutes  the  crime  of 
maintenance,  and  is  punishable  by  indictment. 

As  to  the  application  of  the  former  statute, 
see  Everenden  v.  Beaumont,  7  Mass.  78; 
Thurston  v.  Percival,  1  Pick.  (Mass.)  415;. 
Lathrop  v.  Amherst  Bank,  9  Met.  (Mass.)  489. 

Michigan. —  Anno.  Stat.,  §  5657.  Before  the 
statute  an  owner  might  release  his  claims  to,  but 
could  not  convey,  lands  in  the  adverse  posses- 
sion of  another.  Hubbard  v.  Smith,  2  Mich. 
207;  Godfroy  v.  Disbrow,  Walk.  (Mich.)  260; 
Bruckner  v.  Lawerence,  1  Dougl.  (Mich.)  19. 

Under  2  How.  Anno.  Stat.,  |  5657,  the 
circumstance  that  a  tract  of  land  is  in  the 
possession  of  a  third  party  at  the  time  of  a 
conveyance  of  the  same  to  another  does  not 
invalidate  the  conveyance.  Wagarr1.  Bowley, 
(Mich.  1895)  62  N.  W.  Rep.  292. 

Mississippi.  —  Art.  1,  p.  306,  Rev.  Code  1857; 
T.  D.  &  C.  Code,  c.  70,  §  2433;  Cassedy  v. 
Jackson,  45  Miss.  397. 

Nevada.  —  Gruber  v.  Baker,  20  Nev.  468. 

Oregon.  —  Anno.  Laws  (Hill),  §  3009;  Hickox 
-'.  Elliott,  10  Sawy.  (U.  S.)  430. 

Vermont.  —  Acts  1884,  c.  146,  formerly  in 
force  by  Act  of  1807,  p.  69,  and  Rev.  Stat., 
c.  60,  £  26.  These  early  statutes  are  held  to 
have  been  declaratory  of  the  like  common-law 
principle.  Vermont  University  v.  Joslyn,  21 
Vt.  52;  Appleton  v.  Edson,  8  Vt.  239;  Stevens 
v.  Whitcomb,  16  Vt.  121. 

The  former  statutes  were  held  not  to  apply  to> 
the  transfer  by  an  administrator  of  a  mortgage 
to  the  heirs  when  the  lands  were  held  by  a 
stranger.    Appleton  v.  Edson,  S  Vt.  239. 

Any  adverse  possession  which  is  sufficient 
to  create  a  disseizin  was  held  sufficient  to  ren- 
der void  all  conveyances  of  the  land  by  which 
the  grantor  was  disseized.  Stevens  v.  Whit- 
comb, 16  Vt.  121. 

The  adverse  possessor  must  claim  the  whole 
estate.    Selleck  v.  Starr,  6  Vt.  194. 
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Construction.  —  The  language  of  the  champerty  acts,  it  is  said,  must  be 
strictly  construed  on  account  of  its  severity.1 

2.  The  Title  and  Possession.  —  In  those  jurisdictions  where  the  English  stat- 
ute is  in  force  as  a  part  of  the  common  law,  it  is  held  that  to  avoid  a  deed 
made  by  one  out  of  possession,  it  is  enough  if  there  be  one  in  adverse  pos- 
session exercising  acts  of  ownership  and  claiming  to  be  rightfully  in  possession. 


Upon  the  question  of  possession,  see  Hib- 
bard  Hurlburt,  10  Vt.  173;  Robinson  v. 
Douglass,  2  Aik.  (Vt.)  364. 

The  possession  of  a  vendor  under  a  contract 
of  sale  will  be  adverse  after  he  offers  to  per- 
form his  part  of  the  contract.  Ripley  v.  Yale, 
19  Vt.  156. 

Virginia.  —  The  English  statute  was  enacted 
in  1786  (see  1  Rev.  Code  1819,  c.  103),  but  instead 
of  making  the  conveyance  void  it  inflicted  a 
penalty  for  the  act.  It  was  repealed  in  the 
revision  of  1849.  Niemeyer  v.  Wright,  75  Va. 
245,  40  Am.  Rep.  720.  See  also  Tabb  v. 
Baird,  3  Call  (Va.)48l;    Middleton  v.  Arnold, 

13  Gratt.  (Va.)  489;  Cline  v.  Catron,  22  Gratt. 
<Va.)  378. 

Under  the  statute,  while  the  conveyance  was 
prohibited  under  the  penalty  of  forfeiture,  it 
was  not  void;  neither  were  the  obligations  for 
the  purchase  money  of  the  land  so  conveyed. 
Middleton  v.  Arnolds,  13  Gratt.  (Va.)  489; 
Niemeyer  v.  Wright,  75  Va.  245,  40  Am.  Rep. 
720. 

Wisconsin.  —  By  Anno.  Stat.,  §  2205,  lands 
adversely  held  under  claim  of  title  may  be 
•conveyed.  Wentworth  v.  Abbetts,  78  Wis.  63. 
The  common-law  rule  was  formerly  in  force 
under  Rev.  Stat.  1858,  §  7,  c.  86'.  Wentworth 
-v.  Abbetts,  78  Wis.  63.  See  also  Chase  v. 
Dearborn,  21  Wis.  57;  Stewart  v.  McSweeney, 

14  Wis.  468. 

And  it  was  recognized  as  in  force  before 
the  latter  statute.  Whitney  v.  Powell,  2  Pin. 
(Wis.)  115,  1  Chand.  (Wis.)  52;  Woodward  v. 
McReynolds,  1  Chand.  (Wis.)  244:  Edgerton 
v.  Bird,  6  Wis.  527,  70  Am.  Dec.  473. 

The  possession  of  a  mortgagor  where  he  is 
not  treated  as  a  trespasser  is  so  far  that  of  the 
mortgagee  that  the  latter  may  purchase  an  ad- 
verse title  while  such  possession  continues 
under  Rev.  Stat.,  c.  86,  §  7.  Wright  v.  Sperry, 
•25  Wis.  617;  Knight  v.  Leary,  54  Wis.  459. 

In  Arkansas,  California,  Idaho,  Io7va,  Min- 
nesota, Missouri,  Montana ,  Nebraska,  and  Wyom- 
ing, by  statute,  lands  adversely  held  may  be 
•conveyed.  See  generally  the  several  state 
statutes  relative  thereto.  As  far  as  ascertain- 
able, these  statutes  have  not  received  judicial 
construction. 

Recognized  as  Obsolete  —  California.  —  Math- 
ewson  <'.  Fitch,  22  Cal.  86. 

District  of  Columbia.  —  Matthews  v.  Hevner, 
2  App.  Cas.  (D.  C.)  349.  But  see  U.  S.  Bank 
v.  Benning,  4  Cranch  (C.  C.)  81. 

A  deed  of  real  estate  is  not  void  by  reason 
•of  the  grantor  being  out  of  possession,  the  stat- 
ute 32  Hen.  VIII.,  c.  9,  prohibiting  as  an  act  of 
maintenance  the  conveyance  of  land  held  ad- 
versely, not  being  in  force  in  the  District  of 
Columbia.  Matthews  v.  Hevner,  2  App.  Cas. 
<D.  C.)  349- 

Georgia.  —  Webb  v.  Camp,  26  Ga.  354;  Cain 
2'.  Monroe,  23  Ga.  82;  Harring  v.  Barwick,  24 


Ga.  59.  See  also  Milsaps  v.  Johnson,  22  Ga. 
105.  Although  the  dicta  in  earlier  cases 
would  intimate  the  contrary.  Pitts  v.  Mc- 
Whorter,  3  Ga.  5,  46  Am-  Dec.  405;  Harris  v. 
Cannon,  6  Ga.  382;  Harrison  v.  Adcock,  8  Ga. 
68.    See  Thompson  v.  Richards,  19  Ga.  594. 

And  the  Code,  §  2695,  provides  that  a  deed 
to  lands  held  adversely  is  not  void.  King  v. 
Sears,  91  Ga.  577. 

But  an  administrator  cannot  sell  property 
held  adversely  to  the  estate  by  a  third  person 
unless  he  first  recover  possession.  Code, 
t$  2564;  Weitman  v.  Thiot,  64  Ga.  n ;  Davis 
v.  Howard,  56  Ga.  430. 

But  where  the  adverse  holder  is  a  mere 
squatter,  without  color  of  title,  an  executor 
may  sell.    Coggins  v.  Griswold,  64  Ga.  325. 

Maryland.  —  Schaferman  v.  O'Brien,  28  Md. 
565,  92  Am.  Dec.  708. 

New  Jersey.  —  The  law  of  maintenance  and 
champerty  does  not  prevail  in  this  state. 
Schomp  v.  Schenck,  40  N.  J.  L.  204,  29  Am. 
Rep.  219. 

But  see  Den  v.  Geiger,  9  N.  J.  L.  225,  for  a 
general  discussion  of  the  subject,  where  it  is 
held  that  if  a  person  out  of  possession  conveys 
to  a  stranger  land  held  adversely  by  another, 
such  conveyance  is  good  as  against  the  parties 
to  it,  whatever  may  be  its  operations  as  to 
third  persons. 

Ohio.  —  Hall  v.  Ashby,  9  Ohio  96,  34  Am. 
Dec.  424. 

Pennsylvania.  —  Cresson  v.  Miller,  2  Watts 
(Pa.)  272.  See  also  Stoever  v.  Whitman,  6 
Binn.  (Pa.)  416. 

South  Carolina.  —  Poyas  v.  Wilkins,  12  Rich. 
L.  (S.  Car.)  420.  In  this  case,  the  court  said: 
"  It  is  true  that  the  statute  32  Hen.  VIII.,  c. 
9,  by  which  the  sale  of  pretended  titles  is 
made  an  offense,  is  included  in  the  table  of 
English  statutes  made  of  force  in  this  state. 
But  *  *  *  it  is  inapplicable  under  our 
usages."  To  the  same  effect,  see  Sims  v.  De 
Graffenreid,  4  McCord  L.  (S.  Car.)  253. 

Texas.  —  In  Campbell  v.  Everts,  47  Tex. 
102,  the  court  said:  "  Although  it  is  beyond 
question  that  at  common  law  no  interest  in 
land  could  be  conveyed  by  deed  unless  the 
grantor  was  in  actual  or  constructive  posses- 
sion, still  it  is  an  admitted  principle  in  this 
state  that  the  adverse  possession  of  land  in  no 
way  hinders  or  precludes  its  sale  and  convey- 
ance by  the  owner,  though  he  may  have  been 
ousted  from  its  possession."  See  also  Carder 
v.  McDermett,  12  Tex.  550;  McMullen  v. 
Guest,  6  Tex.  276;  Bentinck  v.  Franklin,  38 
Tex.  473. 

1.  Construction.  —  Cornwell  v.  Clement,  87 
Hun  (N.  Y.)  52;  Moore  v.  Campbell  Academy, 
9  Yerg.  (Tenn.)  115.  See  Webb  v.  Marsh,  22 
Can.  Sup.  Ct.  442;  Cholmondeley  v.  Clinton, 
4  Bligh  N.  S.  4;  Anson  v.  Lee,  4  Sim.  364; 
Cook  v.  Field,  15  Q.  B.  460,  69  E.  C.  L.  460. 
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Pretended  Titles. 


Color  of  title  is  not  necessary.1  The  possession,  however,  must  be  actual  2 
and  not  constructive.3 

Under  the  New  York  Statute  the  possession  must  not  only  be  adverse,  but  it 
must  be  under  some  specific  title  —  a  "  claiming  under  a  title,"  as  distinguished 
from  a  "claim  of  title."  4  It  is  not  necessary  that  the  specific  title  which  the 
statute  requires  shall  be  valid,  but  the  color  of  title  must  purport  to  convey  a 
freehold  estate  adverse  to  that  under  which  the  grantor  in  the  champertous 
deed  asserts  his  right  to  possession.5 


1.  The  Title  and  Possession.  —  Bernstein  v. 
Humes,  6o  Ala.  602  31  Am.  Rep.  52;  Parks 
v.  Barnett,  (Ala.  1894)  16  So.  Rep.  136;  Sharp 
v.  Robertson,  76  Ala.  343;  Humes  v.  Bern- 
stein, 72  Ala.  546;  German  Mut.  Ins.  Co.  v. 
Grim,  32  Ind.  249,  2  Am.  Rep.  341;  Steeple 
v.  Downing,  60  Ind.  478.  See  also  Doe  v. 
Crocker,  2  Ind.  577.  But  see  Hearick  v.  Doe, 
4  Ind.  164;  Wellman  v.  Hickson,  I  Ind.  581, 
where  there  was  a  claim  of  title. 

In  Bernstein  v.  Humes,  75  Ala.  241,  it  is 
held  that  the  claim  must  be  bona  fide  and 
under  an  honest  belief  that  the  title  claimed 
under  is  good.  But  under  the  authority  of 
Vandiveer  v.  Stickney,  75  Ala.  228,  it  seems 
that  the  test  is  the  actual  claim  and  not  the 
bona  fides  of  it;  in  all  cases,  at  least,  where  the 
possession  is  actual  and  not  merely  construc- 
tive. 

Where  a  party  "  claims  no  other  than  a 
naked  possession  of  the  land,  and  claims  to 
hold  by  no  other  right  or  title,"  this  is  not 
such  a  possession  "  as  the  law  contemplated 
should  defeat  a  transfer  by  the  true  owner." 
Kreuger  v.  Schultz,  (N.  Dak.  1896)  70  N.  W. 
Rep.  269. 

In  East  Tennessee  Iron,  etc.,  Co.  v.  Law- 
son,  (Tenn.  1895)  35  S.  W.  Rep.  456,  the  defend- 
ant procured  from  the  state  a  grant  of  one 
thousand  acres  of  land,  which  grant  lay  en- 
tirely within  the  complainant's  prior  grants. 
Before  this  time,  and  at  the  time  of  the  de- 
fendant's one-thousand-acre  grant,  he  owned 
two  smaller  grants  of  fifty  acres  each.  The 
one  thousand  acres  surrounded  these  two 
smaller  grants  entirely.  He  had  a  clearing  of 
about  five  acres  northwest  from  his  house. 
All  of  this  clearing  was  on  his  old  one  hundred 
acres,  made  up  of  the  two  fifty-acre  grants, 
except  about  half  an  acre;  this  was  across 
the  line  and  on  the  one-thousand-acre  grant, 
but  all  under  one  fence.  On  the  part  of  the 
defendant  it  was  contended,  that  so  much  of 
this  clearing  as  was  on  the  one  thousand  acres 
was  intended  by  the  defendant  to  be  a  pos- 
session on  his  one-thousand-acre  grant,  and 
so  to  run  to  the  boundaries  of  that  grant, 
and  that  the  defendant  was  thus  in  adverse 
possession  of  the  one  thousand  acres,  so  that 
when  the  complainant  took  his  conveyance 
his  grantor  conveyed  land  adversely  held,  and 
therefore  that  his  deed  was  void  for  cham- 
perty. But  the  court  held  that  the  defendant 
did  not  have  adverse  possession  of  the  one- 
thousand-acre  tract  so  as  to  render  such  deed 
void. 

Void  Deed  of  Homestead  —  Wife's  Possession 
After  Husband's  Death.  —  Where  a  deed  of  a 
homestead  is  void  because  lacking  the 
acknowledgment  of  the  wife,  the  possession 
of  the  wife  after  the  husband's  death,  claiming 


the  land  as  her  own,  is  in  no  sense  the  posses- 
sion of  the  grantee  so  as  to  invalidate  a  subse- 
quent conveyance  by  heron  the  ground  that  it 
was  made  by  her  when  she  was  not,  but  the  de- 
fendant was,  in  the  actual  possession  of  the 
land.  Parks  v.  Barnett,  (Ala.  1894)  16  So. 
Rep.  136. 

Purchaser  at  Foreclosure  Sale  —  Whole  of  Pur- 
chase Price  Not  Paid.  —  Where  a  purchaser  of 
land  at  a  foreclosure  sale  under  a  mortgage 
takes  possession  without  completing  the  pur- 
chase by  paying  the  whole  amount  of  the  bid, 
he  thereby  becomes  a  transferee  in  equity  of 
the  mortgage,  and  his  possession  thereafter  is 
similar  to  that  of  mortgagee  in  possession, 
and  is  in  no  wise  adverse  to  the  original  mort- 
gagee, so  as  to  prevent  a  lawful  transfer  by 
the  latter  of  the  remaining  interest  in  his 
mortgage;  and  the  assignee  of  this  interest 
may  purchase  the  equity  of  redemption  from 
the  mortgagor  and  proceed  to  obtain  posses- 
sion without  being  guilty  of  maintenance. 
Tutwiler  v.  Atkins,  106  Ala.  194. 

2.  Possession  Must  Be  Actual.  —  Eureka  Co.  v. 
Edwards,  71  Ala.  248,  46  Am.  Rep.  314;  Van- 
diveer v.  Stickney,  75  Ala.  228;  Sharp  -'.  Rob- 
ertson, 76  Ala.  343;  Parks  v.  Barnett,  104  Ala. 
438;  Gamble  v.  Hamilton,  31  Fla.  401;  Marsh 
v.  Ne-Ha-Sa-Ne  Park  Assoc.,  18  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  314.  In  this  last  case  it  is 
said  that  the  possession  contemplated  by  the 
statute  "  is  a  possession  sharply  opposed  to  a 
merely  constructive  one." 

3.  Bernstein  -'.  Humes,  71  Ala.  260. 

4.  New  York  Statute.  —  Finn  v.  Lally,  1  N. 
Y.  App.  Div.  411;  Fish  v.  Fish,  39  Barb. 
(N.  Y.)  515;  Crary  v.  Goodman,  22  N.  Y. 
170;  Gray  v.  Croquet,  4  Abb.  Pr.  N.  S.  (N. 
Y.  Supreme  Ct.)  113;  Monnot  v.  Husson,  39 
How.  Pr.  (N.  Y.  Supreme  Ct.)  447;  Jones 
v.  Hoyt,  85  Hun  (N.  Y.)  35.  See  also  Hallas 
v.  Bell,  53  Barb.  (N.  Y.)  247;  Howard  v.  How- 
ard, 17  Barb.  (N.  Y.)  663;  Dawley  v.  Brown, 
79  N.  Y.  390,  reversing  9  Hun  (N.  Y.)  461; 
Matter  of  Department  of  Parks,  73  N.  Y.  560; 
Higginbotham  v.  Stoddard,  9  Hun  (N.  Y.)  I, 
affirmed  11  N.  Y.  94;  Smith  v.  Faulkner,  48 
Hun  (N.  Y.)  186;  Cross  v.  Mowers,  (Supreme 
Ct.)  16  N.  Y.  St.  Rep.  425;  Sands  v.  Church, 
70  Hun  (N.  Y.)  483,  54  N.  Y.  St.  Rep.  58;  Sny- 
der v.  Church,  70  Hun  (N.  Y.)  428,  53  N.  Y. 
St.  Rep. 674;  Matterof Grinnell,  iSAlb.  L.J. 75. 

5.  Validity  of  Title.  —  Crooked  Lake  Nav. 
Co.  v.  Keuka  Nav.  Co.,  37  Hun  (N.  Y.)  12; 
Fish  v.  Fish,  39  Barb.  (N.  Y.)  515;  Jackson  v. 
Andrews,  7  Wend.  (N.  Y.)  152;  Crary  v.  Good- 
man, 22  N.  Y.  170;  Higinbotham  v.  Stoddard, 
72  N.  Y.  94;  Stoddard  v.  Whiting,  46  N.  Y. 
627;  Gross  v.  Welwood,  90  N.  Y.  638;  Chal- 
mers v.  Wright,  5  Robt.  (N.  Y.)  713;  Dawley 
v.  Brown,  79  N.  Y.  390. 
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In  Connecticut,  Kentucky,  and  Tennessee  it  seems  to  be  a  question  of  possession,  and 


In  Fish  -'.  Fish,  39  Barb.  (N.  Y.)  513,  it  is 
held  that  the  specific  title  must  be  one  which, 
if  valid,  would  sustain  the  claim. 

A  deed  obtained  fraudulently  is  a  nullity 
and  gives  to  the  fraudulent  grantee  not  even 
a  colorable  title.  Livingston  v.  Peru  Iron 
Co.,  9  Wend.  (N.  Y.)  512,  reversing  2  Paige  (N. 
Y.)  390;  Crary  v.  Goodman,  22  N.  Y.  170. 

See  Cole  v.  Irvine,  6  Hill  (N.  Y.)  634;  Thur- 
man  v.  Cameron,  24  Wend.  (N.  Y.)  87;  Jack- 
son v.  Matsdorf,  11  Johns.  (N.  Y.)gi,  6  Am. 
Dec.  355;  Jackson  v.  Demont,  9  Johns.  (N.  Y.) 
55,  6  Am.  Dec.  259;  Williams  v.  Jackson,  5 
Johns.  (N.  Y.)  489;  Jackson  v.  Todd,  2  Cai. 
(N.  Y.)  183,  where  it  is  held  that  a  conveyance 
of  land  in  the  adverse  possession  of  another 
is  void  though  the  party  hold  under  a  bad 
title;  and  Jackson  v.  Elston,  12  Johns.  (N.  Y.) 
452,  where  it  is  held  that  when  a  person  pur- 
chases the  possession  of  an  occupant  of  land 
without  color  of  title,  and  afterwards  conveys 
the  land  to  another  in  fee,  this  is  such  an 
adverse  possession  as  will  avoid  a  grant  from 
the  true  owner. 

An  estate  per  autre  vie  is  such  a  freehold 
interest  that  a  conveyance  of  it  when  held  ad- 
versely is  void.  Mosher  v.  Yost,  33  Barb. 
(N.  Y.)  277. 

Delivery.  —  To  avoid  a  grant  for  champerty, 
the  grant  must  be  delivered  when  the  lands 
are  in  "  the  actual  possession  of  a  person 
claiming  under  a  title  adverse  to  the  grantor." 
Barley  v.  Roosa,  (Supreme  Ct.)  35  N.  Y.  St. 
Rep.  898,  20  Civ.  Pro.  Rep.  (N.  Y.)  113. 

Tax  Sales.  —  A  possession  under  a  city  lease 
for  non-payment  of  taxes  is  not  adverse  to  the 
owner.  Willis  v.  Gehlert,  34  Hun  (N.  Y.)  566. 
And  one  who  holds  a  certificate  of  purchase 
under  a  tax  sale  without  a  deed  is  not 
"  claiming  under  a  title,"  so  as  to  avoid  a 
conveyance  by  the  real  owner;  nor  will  a  pos- 
session under  tax  sale  continuing  for  a  longer 
time  avoid  a  deed  by  the  owner  of  the  remain- 
der in  fee.  Hoyt  v.  Dillon,  19  Barb.  (N.  Y.) 
644. 

And  it  seems  that  a  deed  of  lands  held  ad- 
versely will  not  be  sufficient  to  sustain  an 
action  against  the  person  in  possession  to 
attack  the  validity  of  tax  deeds  under  which 
the  plaintiff's  title  is  derived.  Pearce  v. 
Moore,  114  N.  Y.  256,  23  N.  Y.  St.  Rep.  196. 

Nature  of  the  Possession.  —  To  avoid  a  deed 
for  champerty  under  the  statute,  in  addition 
to  "  claiming  under  a  title,"  there  must  be  an 
actual,  not  a  mere  constructive,  possession  in 
another  who  claims  the  title  adversely.  Daw- 
ley  v.  Brown,  79  N.  Y.  390,  reversing  9  Hun 
(N.  Y.)  461. 

It  is  held  that  an  adverse  possession  of  a 
single  day,  whether  known  or  unknown,  to 
the  grantor,  will  avoid  a  conveyance  under 
the  champerty  act.  Crary  v.  Goodman,  22  N. 
Y.  170;  Cornwell  v.  Clement,  87  Hun  (N.  Y.)  52. 

The  possession  of  a  mere  trespasser  does 
not  invalidate  a  deed  from  the  real  owner. 
Bowie  v.  Brahe,  3  Duer  (N.  Y.)  35. 

Possession  under  Executory  Contract.  —  A  pos- 
session under  an  executory  contract  of  pur- 
chase is  not  adverse,  but  it  will  be  from  the 
time  the  party  receives  a  conveyance.  Jackson 
v.  Johnson,  5  Cow.  (N.  Y.)  74,  15  Am.  Dec.  433. 
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And  it  seems  that  a  sale  by  a  vendee  who  has 
not  received  his  conveyance  is  valid,  and  his 
deed,  when  subsequently  executed,  will  not  be 
void  because  of  the  possession  of  the  original 
vendor.  Jackson  v.  Bull,  2  Cai.  Cas.  (N.  Y.) 
301,  1  Johns.  Cas.  (N.  Y.)  81. 

In  Matter  of  Department  of  Parks,  73  N.  Y. 
560,  the  court  says:  "It  is  too  well  settled  to 
be  disputed,  that  one  who  enters  upon  land 
under  a  mere  agreement  to  purchase  does  not 
hold  adversely  as  against  the  vendor  until  his 
agreement  has  been  fully  performed  so  that 
he  has  become  entitled  to  a  conveyance." 
See  also  Devyr  v.  Schaefer,  55  N.  Y.  446;  Jack- 
son v.  Spear,  7  Wend.  (N.  Y.)40i;  Jackson  v. 
Johnson,  5  Cow.  (N.  Y.)  74,  15  Am.  Dec.  433; 
Briggs  v.  Prosser,  14  Wend.  (N.  Y.)  227. 

But  a  deed  executed  under  a  title  adverse 
to  a  possession  under  a  contract  of  sale  is 
void.  Whitney  v.  Wright,  15  Wend.  (N.  Y.) 
171. 

Grantee  upon  Condition.  —  A  grantee  upon 
condition  will  be  in  adverse  possession  under 
the  statute.    Towle  v.  Remsen,  70  N.  Y.  303. 

It  seems  that  one  who  takes  possession 
under  a  conveyance  in  fee  from  a  lessee  in  an 
assessment  list  will  hold  adversely  to  the 
owner  of  the  reversion,  and  a  deed  by  the  lat- 
ter will  be  void.  Sands  v.  Hughes,  53  N.  Y. 
287. 

Possession  under  Quitclaim  Deed.  —  A  posses- 
sion under  a  quitclaim  deed  from  a  naked 
possessor,  without  color  of  title,  for  which  no 
valuable  consideration  is  paid,  is  not  such  ad- 
verse possession  as  will  avoid  a  conveyance 
from  the  owner  to  a  bona  fide  purchaser.  Jack- 
son v.  Hill,  5  Wend.  (N.  Y.)  532. 

Claiming  under  Same  Title.  —  Where  the  third 
person  and  the  grantor  claim  under  the  same 
title  the  possession  is  not  adverse.  Sayres  v. 
Rathbone,  9  Abb.  Pr.  N.  S.  (N.  Y.  Supreme 
Ct.)  277.  Or  where  the  plaintiff  and  defend- 
ant hold  from  a  common  grantor.  Harris  v. 
Oakley  (Supreme  Ct.)  17  N.  Y.  St.  Rep.  198. 

Possession  Must  be  Clearly  Proved.  —  The  ad- 
verse possession  must  be  clearly  and  positively 
proved.  Wickham  v.  Conklin,  S  Johns.  (N. 
Y.)  220.  And  the  doctrine  of  adverse  posses- 
sion will  be  taken  strictly,  as  every  presump- 
tion is  in  favor  of  a  possession  in  subordina- 
tion to  the  title  of  the  real  owner.  Jackson  v. 
Sharp,  9  Johns.  (N.  Y.)  163,  6  Am.  Dec.  267. 
See  also  Howard  v.  Howard,  17  Barb.  (N.  Y.) 
663;  Livingston  v.  Proseus,  2  Hill  (N.  Y.)  526. 
Thus,  where  a  railroad  company,  under  a 
license  given  by  statute,  is  in  the  possession  of 
a  highway,  the  possession  will  be  presumed  to 
be  subordinate  to  the  rights  of  the  owner  of  the 
fee  and  not  adverse  to  him.  Broiestedt  v. 
South  Side  R.  Co.,  55  N.  Y.  220. 

Mortgages.  —  A  possession  in  subordination 
to  the  title  of  the  mortgagor  will  not  be  ad- 
verse so  as  to  avoid  a  deed  of  the  mortgagee 
under  a  foreclosure  sale.  Jackson  v.  Jackson, 
5  Cow.  (N.  Y.)  173.  See  also  Livingston  v. 
Proseus,  2  Hill  (N.  Y.)  526.  Nor  will  a  mort- 
gagee's possession  within  the  period  of  limi- 
tation be  adverse  to  the  mortgagor  so  as  to 
invalidate  the  conveyance  of  the  equity  of 
redemption.  And  it  seems  that  the  posses- 
sion of  a  stranger  claiming  title  through  an- 
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an  actual  possession  by  one  claiming  adversely  to  the  grantor  will  be  sufficient 
to  avoid  a  deed.1 

3.  What  Conveyances  Included.  —  The  statutes  are  Held  inapplicable  in  the  follow- 
ing cases :  Conveyances  made  in  fulfilment  of  bona  fide  contracts  entered  into 
before  an  adverse  possession  is  commenced ; 3  sales  by  one  tenant  in  common, 
to  his  cotenant,  of  his  undivided  interest  inlands  held  adversely ; 3  convey- 
ances made  by  a  state;4  deeds  of  confirmation  to  supply  a  defect  in  a  former 
conveyance,  such  as  expressing  a  consideration  which  was  omitted  ;  5  deeds  by 
one  seized  of  a  determinable  remainder,  notwithstanding  the  possession  of  the 
tenant  of  the  particular  estate ; 6  conveyances  of  an  incorporeal  hereditament ; 7 
lands  passing  by  devise;8  or  to  the  conveyance  of  a  trust  estate  to  the  uses  of 


invalid  foreclosure  will  not  avoid  a  deed  by 
the  owner,  as  such  person  is  in  the  position  of 
a  mortgagee  in  possession.  Chalmers  v. 
Wright,  5  Robt.  (N.  Y.)  713. 

1.  Connecticut.  —  Sherwood  v.  Waller,  20 
Conn.  262. 

Kentucky. — Cardwell  -•.  Sprigg,  I  B.  Mon. 
(Ky.)  370.  See  also  Wickliffe  v.  Wilson,  2  B. 
Mon.  (Ky.)43;  Sneed  v.  Hope,  (Ky.  1895)  30 
S.  W.  Rep.  20. 

It  seems  well  settled  that  possession  may 
be  adverse  under  the  statute  of  limitations 
without  being  so  under  the  champertous  stat- 
ute. The  reason,  as  stated  in  Moore  v.  Baker, 
92  Ky.  518,  is  that  the  lessee  or  tenant  cannot, 
until  his  possession  has  continued  long 
enough  to  ripen  into  a  perfect  title,  question 
the  lessor's  right  of  entry.  See  also  Barret  v. 
Coburn,  3  Mete.  (Ky.)  510;  Baley  v.  Deakins, 
5  B.  Mon.  (Ky.)  161 ;  Jones  v.  Chiles,  2  Dana 
(Ky.)35- 

A  person  in  possession  under  a  tax  deed 
holds  adversely,  so  that  a  deed  given  of  the 
property  so  held  by  another  will  be  null  and 
void.  Gately  v.  Weldon,  (Ky.  1890)  4  S.  W. 
Rep.  680. 

Tennessee.  —  Kincaid  v.  Meadows,  3  Head 
(Tenn.)  192;  Bledsoe  v.  Rogers,  3  Sneed 
(Tenn.)  467. 

The  length  of  time  of  the  adverse  posses- 
sion is  immaterial.  Kincaid  v.  Meadows,  3 
Head  (Tenn.)  192;  Fain  v.  Headerick,  4 
Coldw.  (Tenn.)  334;  Bullard  v.  Copps,  2 
Humph.  (Tenn.)  409,  37  Am.  Dec.  561. 

2.  When  Inapplicable  —  Bona  Fide  Contracts. — 
Saunders  v.  Groves,  2  J.  J.  Marsh.  (Ky.)  406; 
Norton  v.  Doe,  I  Dana  (Ky.)  17;  Simon  v. 
Gouge,  12  B.  Mon.  (Ky.)  164;  Thacker  v. 
Belcher,  (Ky.  1889)  11  S.  W.  Rep.  3.  In  this 
last  case  the  conveyance  was  made  pursuant 
to  a  bond  for  title  executed  before  the  adverse 
possession  commenced.  Whitesides  v.  Mar- 
tin, 7  Yerg.  (Tenn.)  384;  Sims  v.  Cross,  10 
Yerg.  (Tenn.)  465;  Augusta  Mfg.  Co.  v.  Ver- 
trees,  4  Lea  (Tenn.)  83;  Hale  v.  Darter,  10 
Humph.  (Tenn.)  94;  McCoy  v.  Williford,  2 
Swan  (Tenn.)  642. 

Verbal  Contract  of  Sale.  —  In  Cardwell  v. 
Sprigg,  1  B.  Mon.  (Ky.)  372,  it  is  held  that  a 
conveyance  of  land  made  in  conformity  with 
an  executory  verbal  contract  of  sale  is  not 
champertous  though  the  land  should  be  ad- 
versely held  at  the  date  of  the  conveyance. 

3.  Sale  by  Tenant  to  Cotenant.  —  Adkins  v. 
Whalin,  87  Ky.  153,  12  Am.  St.  Rep.  470;  Rus- 
sell v.  Doyle,  84  Ky.  386.  See  also  Thruston 
v.  Masterson,  9  Dana  (Ky.)  234;  Catlin  v. 
Kidder,  7  Vt.  12. 


4.  Conveyance  by  State — Canada. —  Purdy 
v.  Ryder,  Tayl.  (U.  C.)  313. 

Connecticut. — Allen  v.  Hoyt,  Kirby  (Conn.) 
221. 

Kentucky.  —  White  v.  White,  2  Mete.  (Ky.) 
185. 

Maine.  —  The  reason,  as  held  in  Hill  v. 
Dyer,  3  Me.  441,  is  that  the  state,  by  virtue  of 
its  prerogative,  notwithstanding  the  intrusion 
of  others  without  right  upon  the  property  in 
question,  is  seized,  and  may  therefore  pass 
its  interest  by  release  without  violating  the 
principle  of  the  common  law. 

Massachusetts.  —  Ward  v.  Bartholomew,  6- 
Pick.  (Mass.)  415. 

Mississippi.  — Cassedy  v.  Jackson,  45  Miss. 
407. 

New  York.  —  Hubbell  v.  Weldon,  Hill  &  D. 
Supp.  (N.  Y.)  142;  Jackson  v.  Gumaer,  2  Cow. 
(N.  Y.)  552;  Brady  v.  Begun,  36  Barb.  (N.  Y.> 
537;  People  v.  New  York.  28  Barb.  (N.  Y.) 
253.  The  rule  expressed  in  this  case  is  not 
changed  by  People  v.  New  York,  19  How.  Pr. 
(N.  Y.)289;  Jackson  v.  Gumaer,  2  Cow.  (N.  Y.). 
552. 

The  statute  does  not  apply  to  a  comptrol- 
ler's deed  pursuant  to  a  tax  sale.  Baldwin  v. 
Ryan,  3  Thomp.  &  C.  (N.  Y.)  254. 

But  it  seems  that  a  sale  by  one  state  of 
lands  within  the  jurisdiction,  under  the  ad- 
verse claim  of  another  state,  must  be  judged 
by  the  same  principles  of  law  as  a  sale  by  an 
individual,  since  the  several  states  in  respect 
to  their  territorial  claim  have  submitted  them- 
selves to  the  cognizance  of  the  judiciary  of 
the  United  States.  Whitaker  v.  Cone,  2 
Johns.  Cas.  (N.  Y.)  58. 

5.  Deeds  of  Confirmation.  —  Fryer  v.  Rocke- 
feller, 63  N.  Y.  268. 

When  made  by  court  order,  see  Coleman  v. 
Manhattan  Beach  Imp.  Co.,  94  N.  Y.  229, 
affirming  26  Hun  (N.  Y.)  525. 

Perfecting  Title. —  Where  records  were  de- 
stroyed by  fire  and  a  grantee  in  possession  ob- 
tains a  commissioner's  deed  for  his  grantors  to 
perfect  the  title,  it  is  not  champertous.  Town- 
send  v.  Chenault,  (Ky.  1891)  17  S.  W.  Rep.  185. 

6.  Grout  v.  Townscnd,  2  Hill  (N.  Y.)  554,  2 
Den.  (N.  Y.)  336;  Doe  v.  Bovver,  8  U.  C.  Q.  B. 
607;  Anson  v.  Lee,  4  Sim.  364. 

7.  Conveyance  of  an  Incorporeal  Hereditament. 
—  Sherwood  v.  Burr,  4  Day  (Conn.)  244,  4  Am. 
Dec.  211. 

As  to  a  sale  of  land  which  is  subject  to  an 
easement  to  overflow,  see  Witter  v.  Blodgett, 
4  N.  Y.  Leg.  Obs.  263. 

8.  Lands  Passing  by  Devise.  —  Varick  v.  Jack- 
son, 2  Wend.  (N.  Y.)  166,  19  Am.  Dec.  571. 
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the  trust.1  And  it  seems  that  neither  by  statute  nor  the  common  law  is  it 
made  illegal  to  release  a  right  of  entry  to  an  adverse  possessor,  or  to  assign  it 
to  a  person  assented  to  by  him.2 

Sales  made  under  a  judicial  decree  or  execution  are  not  within  the  appli- 
cation of  the  statutes,3  and  it  is  generally  held  that  it  will  not  be  champertous 
for  a  purchaser  under  an  execution  to  sell  the  lands  purchased  while  they  are 
adversely  held  by  the  continued  possession  of  the  execution  debtor.4 


affirming  7  Cow.  (N.  Y.)  238;  Morris  v.  Hen- 
derson, 37  Miss.  492;  Cassedy  v.  Jackson,  45 
Miss.  407;  May  v.  Slaughter,  3  A.  K.  Marsh. 
<Ky.)  509. 

For  the  reason,  as  held  in  Clay  v.  Wyatt,  6 
J.  J.  Marsh.  (Ky.)  583,  that  the  word  "  pur- 
chase "  in  the  Kentucky  statute  should  be 
taken  in  its  technical  meaning. 

1.  Conveyance  of  a  Trust  Estate.  —  Mitchell  v. 
Stevens,  1  Aik.  (Vt.)  16;  Baker  v.  Whiting,  3 
Sumn.  (U.  S.)  476.  See  also  Stacy  v.  Bost- 
wick,  48  Vt.  192;  Partridge  v.  Strange,  Plowd. 
77;  Wood  v.  Griffith,  1  Swanst.  43;  Middleton 
v.  Arnolds,  13  Gratt.  (Va.)  492. 

In  Newton  v.  McLean,  41  Barb.  (N.  Y.)  285, 
it  is  held  that  a.  cestui  que  trust  cannot  hold  ad- 
versely to  his  trustee. 

2.  Release  of  Right  of  Entry  to  Adverse 
Possessor.  —  Webb  v.  Marsh,  22  Can.  Sup.  Ct. 
437;  Cameron  v.  Irwin,  5  Hill  (N.  Y.)  272; 
Oldham  v.  Rowan,  4  Bibb  (Ky.)  544;  Adams 
■v.  Buford,  6  Dana  (Ky.)4i3;  Dias  v.  Glover, 
Hoffm.  Ch.  (N.  Y.)  71.  See  also  Scott  v.  Crego, 
47  Barb.  (N.  Y.)  595;  Jackson  v.  Given,  8 
Johns.  (N.  Y.)  137,  5  Am.  Dec.  328;  Jackson  v. 
Smith,  13  Johns.  (N.  Y.)  406;  Mclntire  v. 
Patton,  9  Humph.  (Tenn.)  447. 

3.  Execution  Sales  —  Alabama.  —  Humes  v. 
Bernstein,  72  Ala.  546. 

Kentucky.  —  Contra,  Rev.  Stat.,  c.  12,  §  I.  But 
•not  under  former  statutes.  Arnold  v.  Ste- 
phens, 13  Ky.  L.  Rep.  622;  Preston  v.  Breckin- 
ridge, 86  Ky.  619;  Little  v.  Bishop,  9  B.  Mon. 
<Ky.)  247;  Dubois  v.  Marshall,  3  Dana  (Ky.) 
337;  Frizzle  v.  Veach,  1  Dana(Ky.)  216;  Violett 
v.  Violett,  2  Dana(Ky.)  323. 

Mississippi.  —  Hanna  v.  Renfro,  32  Miss. 
130;  Cassedy  v.  Jackson,  45  Miss.  407. 

New  York.  —  Hoyt  v.  Thompson,  5  N.  Y. 
345,  reversing  3  Sandf.  (N.  Y.)  416;  Tuttle  v. 
Tackson,  6  Wend.  (N.  Y.)  215,  21  Am.  Dec.  306. 

It  seems  that  a  title  may  be  adverse  when 
acquired  upon  a  sheriff's  sale  under  an  execu- 
tion unlawfully  issued  upon  a  judgment  ap- 
parently in  force.  Van  Voorhis  v.  Kelly,  31 
Hun  (N.  Y.)  293. 

Tennessee.  —  McClain  v.  Easly,  4  Baxt. 
<Tenn.)  520;  Kelly  v.  Morgan,  3  Yerg.  (Tenn.) 
441;  Parks  v.  Larkin,  1  Overt.  (Tenn.)  101; 
Simms  v.  Cross,  10  Yerg.  (Tenn.)  464. 

Vermont.  —  Farnsworth  v.  Converse,  1  D. 
Chip.  (Vt.)  139.  See  also  Aldis  v.  Burdick,  8 
Vt.  21. 

Judicial  Decree  —  Indiana.  —  Patterson  v. 
Nixon,  79  Ind.  251;  McGill  v.  Doe,  9  Ind.  306; 
Webb  v.  Thompson,  23  Ind.  428;  Vannoy  v. 
Blessing,  36  Ind.  349. 

Kentucky.  —  Arnold  v.  Stephens,  13  Ky. 
L.  Rep.  622;  Preston  v.  Breckinridge,  86  Ky. 
634;  Little  v.  Bishop,  9  B.  Mon.  (Ky.)  247;  Bat- 
terton  v.  Chiles,  12  B.  Mon.  (Ky.)  354,  54  Am. 
Dec.  539;  Jones  v.  Chiles,  2  Dana  (Ky.)  25. 


Mississippi.  —  Cassedy  v.  Jackson,  45  Miss. 
407. 

New  York.  —  Hoyt  v.  Thompson,  5  N.  Y. 
345,  reversing  3  Sandf.  (N.  Y.)  416;  Truax  v. 
Thorn,  2  Barb.  (N.  Y.)  156;  Baldwin  v.  Ryan, 
3  Thomp.  &  C.  (N.  Y.)  254;  Tuttle  v.  Jackson, 
6  Wend.  (N.  Y.)  213;  Hubbell  v.  Weldon,  Hill 
&  D.  Supp.  (N.  Y.)  142;  Smith  v.  Scholtz,  68 
N.  Y.  41. 

In  Sandiford  v.  Frost,  9  N.  Y.  App.  Div. 
55,  it  was  held  that  the  statute  "  does  not  pre- 
vent the  transfer  of  property  by  operation  of 
law  or  by  conveyance  made  under  the  decree 
of  a  court  of  competent  jurisdiction."  But  in 
the  case  of  a  religious  corporation,  organized 
under  the  act  of  1813,  making  a  conveyance 
pursuant  to  an  order  of  the  court  obtained  on 
its  application,  the  statute  was  held  to  apply. 
Christie  v.  Gage,  71  N.  Y.  189,  affirming  2 
Thomp.  &  C.  (N.  Y.)  344. 

Tennessee.  —  Todd  v.  Cannon,  8  Humph. 
(Tenn.)  512;  Sims  v.  Cross,  10  Yerg.  (Tenn.) 
460.  See  also  Planters'  Bank  v.  Fowlkes,  4 
Sneed  (Tenn.)  462. 

Partition  Sale.  —  An  apparent  exception  to 
this  rule  is  that  of  a  sale  and  conveyance  by 
commissioners  of  real  estate  made  by  virtue 
of  a  court  order  in  a  suit  for  partition,  where 
it  is  held  that  no  title  will  pass  to  the  pur- 
chaser if  the  land  at  the  time  of  the  sale  was 
in  the  adverse  possession  of  a  third  person 
who  was  not  a  party  to  the  proceeding.  Jack- 
son v.  Vrooman,  13  Johns.  (N.  Y.)  488;  Martin 
v.  Pace,  6  Blackf.  (Ind.)  99.  See  also  Fite  v. 
Doe,  r  Blackf.  (Ind.)  127. 

Sale  by  a  Receiver.  —  A  sale  by  a  receiver  of  a 
corporation  is  in  the  nature  of  a  judicial  sale, 
and  is  free  from  objection  on  the  ground  of 
champerty  and  maintenance.  Hoyt  v.  Thomp- 
son, 5  N.  Y.  320,  reversing  3  Sandf.  (N.  Y.) 
416. 

4.  Sale  by  Purchaser  at  Execution  Sale  —  In- 
diana.—  Foust  v.  Moorman,  2  Ind.  17;  Neal 
v.  Pressell,  4  Ind.  594. 

New  York.  —  De  Silva  v.  Flynn,  9  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  426.  See  also  Jack- 
son v.  Collins,  3  Cow.  (N.  Y.)  89. 

Tennessee.  —  In  Bradford  v.  Foster,  87  Tenn. 
4,  it  is  held  that  a  sale  of  a  part  of  land  by  a 
purchaser  at  a  judicial  sale  to  pay  the  purchase 
price  on  the  whole  is  not  champertous.  See 
also  Mitchell  v.  Lipe,  8  Yerg.  (Tenn.)  181,  29 
Am.  Dec.  116. 

Contra.  —  Violett  v.  Violett,  2  Dana  (Ky.)  323. 
See  also  Sneed  v.  Hope,  (Ky.  1895)  30  S  W. 
Rep.  20. 

Possession  by  Officer.  —  The  possession  by  an 
officer  of  the  law  under  a  writ  of  attachment  is 
not  adverse  possession  in  the  true  sense  of  the 
term,  so  as  to  avoid  a  conveyance  made  by  a 
grantor  out  of  possession.  Winstandley  v. 
Stipp,  132  Ind.  548. 
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The  Statutes  are  Generally  Held  Applicable  to  mortgages,1  except  in  those  jurisdic- 
tions where  a  mortgage  is  held  not  to  be  a  conveyance,  and  there  a  mortgage 
of  lands  adversely  held  will  be  valid.2 

Estates  for  Years.  —  The  statute  applies  as  well  to  estates  for  years  as  to 
estates  in  fee.3 

Purchase  of  Lands  Pending  Suit. — -It  is  well  settled  in  England  and  in  some  of 
the  United  States  that  the  purchase  of  lands  pending  a  suit,  where  the  title  or 
ownership  thereof  is  in  controversy,  is  champertous,4  and  that  such  a  purchase 
is  void  if  made  with  knowledge  of  the  suit  and  not  in  consummation  of  a  pre- 
vious bargain  ;  5  but  a  purchase  of  lands  pending  a  suit  to  enforce  a  lien  thereon 
has  been  held  not  to  be  champertous.6 

A  Deed  Made  by  the  Heir  at  Law  While  a  Third  Party  is  in  Possession,  claiming  ad- 
versely, is  within  the  statute.7 


1.  Mortgages.  —  Vandiveer  v.  Stickney,  75 
Ala.  225;  Redman  -'.  Sanders,  2  Dana  (Ky.)  68; 
Dadmun  v.  Lamson,  9  Allen  (Mass.)  88. 

In  Hall  v.  Westcott,  15  R.  I.  377,  it  is  held 
that  the  mortgage  will  be  void  only  as  to  the 
adverse  holder  and  those  claiming  under  him. 

Mortgage  Pendente  Lite.  —  In  Cockell  v.  Tay- 
lor, 15  Beav.  103,  21  L.  J.  Ch.  545,  it  was  held 
not  champertous  where  a  party  prosecuting 
his  claim  to  a  fund  in  court,  to  which  he  was 
ultimately  found  entitled,  mortgaged  it  pend- 
ing the  litigation  to  enable  him  to  carry  on  the 
action. 

Assignment  of  Mortgage.  —  The  assignment 
of  a  mortgage  of  lands  adversely  held  is  not 
within  the  statute.  Converse  v.  Searls,  10 
Vt.  578. 

Assignment  of  Judgment.  —  It  is  not  cham- 
pertous for  one  to  procure  the  assignment  of 
a  judgment  against  a  mortgagor  and  compel 
the  mortgagor  to  account  for  surplus  moneys 
on  a  foreclosure  sale.  Harper  v.  Culbert,  5 
Ont.  Rep.  152. 

2.  Harral  v.  Leverty,  50  Conn.  46,  47  Am. 
Rep.  608;  Leonard  v.  Bosworth,  4  Conn.  421. 

3.  Estates  for  Years.  —  Doe  v.  Mclnnis,  6  U. 
C.  Q.  B.  28. 

Speculative  Purchases  of  lands  adversely  held 
are  champertous.  Wigle  v.  Setterington,  19 
Grant's  Ch.  (U.  C.)  512.  See  also  Little  v. 
Hawkins,  19  Grant's  Ch.  (U.  C.)  267. 

Wrongful  Attornment.  —  A  deed  to  one  to 
whom  a  tenant  has  wrongfully  attorned,  or 
to  one  to  whom  a  purchaser,  by  executory 
contract,  has  wrongfully  attorned,  is  cham- 
pertous. Turner  v.  Thomas,  13  Bush.  (Ky.) 
518. 

4.  Purchase  of  Lands  in  Litigation.  —  4  Kent 
Com.  449;  Poe  v.  Davis,  29  Ala.  676. 

In  West  v.  Raymond,  21  Ind.  305,  it  is  held 
that  the  statutes  of  1  Westm.  c.  25,  2  Westm.  c. 
49,  and  particularly  the  statute  of  28  Edw.  I.,  c. 
II,  establish  this  doctrine,  which  became  incor- 
porated into  the  common  law. 

In  White  v.  Gay,  I  Tex.  384,  it  is  held  that 
the  principles  of  the  common  law  are  not  con- 
travened by  the  purchase  of  the  whole  interest 
of  another  in  a  contract,  security,  or  other 
property,  although  the  same  may  be  in  litiga- 
tion, provided  the  purchaser  does  not  under- 
take to  pay  costs  or  make  advances  beyond 
what  is  necessary  to  support  the  exclusive  in- 
terest which  he  has  acquired.  Such  purchase 
is  not  obnoxious  to  the  imputation  of  cither 
champerty  or  maintenance. 


In  Arkansas  a  sale  and  conveyance  of  land 
pendente  lite  is  not  void;  the  vendee  in  such 
case  takes  the  interest  conveyed  subject  to 
every  defense  against  his  vendor,  and  holds  it 
precisely  as  he  held  it,  in  every  respect,  as  to 
other  persons.  Lytle  v.  State,  17  Ark.  608; 
Merrick  v.  Hutt,  15  Ark.  344. 

5.  Knowledge  of  the  Action.  —  Frazier  v. 
Harris,  51  Ind.  158;  West  v.  Raymond,  21 
Ind.  305. 

In  Rowe  v.  Beckett,  30  Ind.  154,  95  Am. 
Dec.  676,  it  was  held  that  the  conveyance  of 
land  pending  a  suit  to  set  aside  a  deed  there- 
for, if  made  to  one  not  having  any  connection 
with  the  action,  or  knowledge  of  it,  is  not  void 
for  champerty. 

New  York. — The  penal  provision,  2  Rev.  Stat. 
691,  §  5,  was  in  effect  incorporated  in  section  129 
of  the  Penal  Code,  and  section  5  above  should 
be  construed  with  1  Rev.  Stat.  739,  j;  147.  Webb 
v.  Bindon,  21  Wend.  (N.  Y.)  98.  See  also 
Preston  v.  Hunt,  7  Wend.  (N.  Y.)  53;  Has- 
senfrats  v.  Kelly,  13  Johns.  (N.  Y.)  466. 

For  a  construction  of  sections  129,  130,  Penal 
Code,  see  Danziger  v.  Boyd,  120  N.  Y.  628,  2 
Silv.  App.  (N.  Y.)  568;  Chamberlain  v.  Taylor, 
12  Abb.  N.  Cas.  (N.  Y.  Ct.  App.)  473. 

It  seems  that  the  purchase  of  land,  pending 
a  suit  concerning  it,  being  champertous,  the 
conveyance  is  void,  though  the  purchase  be 
bona  fide.  Jackson  v.  Andrews,  7  Wend. 
(N.  Y.)  152. 

The  penalty  for  champerty  under  the  old 
statute  was  the  value  of  the  entire  property 
purchased  from  one  out  of  possession.  Tomb 
v.  Sherwood,  13  Johns.  (N.  Y.)  289.  See  also 
Jackson  v.  Ketchum,  8  Johns.  (N.  Y.)  479. 

The  weight  of  authority,  however,  seems  to 
hold  that  there  must  be  knowledge  of  the  ad- 
verse possession  to  make  the  accused  liable  to 
the  penalty  for  champerty.  Preston  v.  Hunt, 
7  Wend.  (N.  Y.)  53;  Hassenfrats  Kelly,  13 
Johns.  (N.  Y.)  466;  Etheridge  v.  Cromwell,  8 
Wend.  (N.  Y.)  629.  Likewise  as  to  the  pen- 
dency of  an  action.  Clowes  v.  Hawley,  12 
Johns.  (N.  Y.)  484. 

In  Webb  v.  Bindon,  21  Wend.  (N.  Y.)  98,  it 
is  held  that  a  deed  in  violation  of  a  penal  stat- 
ute is  void  at  common  law. 

6.  Purchase  Pending  Suit  to  Enforce  Lien  Not 
Champertous.  —  Frazier  7'.  Harris,  51  Ind.  158. 

7.  Deed  by  Heir  at  Law.  —  Doe  v.  Cronk,  5  U. 
C.  Q.  B.  135;  Doe  v.  Mclnnis,  6  U.  C.  Q.  B. 
28;  Doe  v.  Grant,  3  U.  C.  Q.  B.  (O.  S.)  511. 

But  the  statute  does  not  apply  to  the  bona 
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Voluntary  Conveyances,  as  well  as  those  founded  on  valuable  consideration,  are 
included  in  the  statute.1 

4.  Effect  of  the  Conveyance.  —  It  is  generally  held,  in  construing  the  various 
statutes,  that  a  champertous  agreement,  at  least  as  against  the  person  whose 
interest  might  be  affected  thereby,  is  a  nullity  in  law.2 


_/?(/<•  purchase,  by  one  of  the  heirs  of  an  estate, 
of  the  share  of  another  heir.  Allan  v.  Mc- 
Heffey,  5  Nova  Scotia  120. 

1.  Bernstein  v.  Humes,  60  Ala.  582,  31  Am. 
Rep.  52;  Clay  v.  Wyatt,  6  J.  J.  Marsh.  (Ky.) 
583. 

2.  Effect  of  Conveyance. — 4  Kent  Com.  448. 
In  the  Year  Book,  27  Hen.  VIII.,  p.  23,  b.  1, 

it  is  held  that  the  stat.  1  Rich.  II.,  c.  1,  is  that 
feoffments  made  by  maintenance  to  great  men 
shall  be  void;  but  in  such  cases  it  is  a  good 
feoffment  between  the  feoffer  and  feoffee,  but 
as  to  strangers  the  feoffment  is  void. 

Canada.  —  Doe  v.  Scratch,  5  U.  C.  Q.  B.  351; 
Doe  v.  Savage,  5  U.  C.  Q.  B.  223;  Doe  v.  Mol- 
loy,  6  U.  C.  Q.  B.  302;  Doe  v.  McLean,  1  U. 
C.  Q.  B.  151;  Doe  v.  Brock,  2  U.  C.  Q.  B. 
270. 

Alabama.  —  Dexter  v.  Nelson,  6  Ala.  68. 

In  Bernstein  v.  Humes,  60  Ala.  582,  31  Am. 
Rep.  52,  the  court  says,  quoting  Tyler  on 
Ejectment,  p.  936:  "  So  far  as  the  law  de- 
clares that  a  conveyance  by  a  person  out  of 
possession,  where  the  land  is  held  adversely  to 
the  grantor,  is  void,  the  rule  is  quite  generally 
recognized  in  all  the  American  states." 

See  also  Murray  v.  Hoyle,  92  Ala.  563; 
Sibley  v.  Alba,  95  Ala.  191. 

Connecticut.  —  Hinman  v.  Hinman,  4  Conn. 
575;  Goodman  v.  Newell,  13  Conn.  75,  33  Am. 
Dec.  378. 

Florida.  —  The  deed  is  void  as  to  the  ad- 
verse holder,  but  not  as  between  the  parties. 
Coogler  v.  Rogers,  25  Fla.  853.  See  also  Levy 
v.  Cox,  22  Fla.  546. 

Illinois.  —  While  the  doctrine  is  not  in  force 
in  this  state,  Fetrow  v.  Merriwether,  53  111. 
275,  the  rule  is  well  stated  in  Shortall  v. 
Hinckley,  31  111.  229. 

Indiana.  —  Galbreath  v.  Doe,  8  Blackf.  (Ind.) 
366;  Martin  v.  Pace,  6  Blackf.  (Ind.)  99. 

Kentucky.  —  Ring  v.  Gray,  6  B.  Mon.  (Ky.) 
368;  Lillie  v.  Hickman,  (Ky.  1894)  25  S.  W. 
Rep.  1062;  Combs  v.  McQuinn,  (Ky.  1888)  9  S. 
W.  Rep.  495,  where  it  is  held  that  it  is  imma- 
terial that  a  remote  grantor  of  the  champertous 
grantee  is  the  immediate  grantor  of  the  adverse 
holder,  where  the  deeds  purport  to  convey  an- 
tagonistic interests. 

Massachusetts.  —  Loud  v.  Darling,  7  Allen 
(Mass.)  206;  Barry  v.  Adams,  3  Allen  (Mass.) 
494- 

But  in  Farnum  v.  Peterson,  in  Mass.  148, 
the  court  says:  "  When  it  is  said  that  the  deed 
of  one  who  is  disseized  is  void,  it  is  intended 
only  that  it  is  inoperative  to  convey  legal  title 
and  seizin,  or  a  right  of  entry,  upon  which  the 
grantee  may  maintain  an  action  in  his  own 
name  against  one  who  has  actual  seizin.  It  is 
not  void  as  a  contract  between  the  parties  to  it. 
The  grantee  may  avail  himself  of  it  against  the 
grantor  by  way  of  estoppel,  or  by  suit  upon  the 
covenants,  or  may  recover  the  land  by  an  action 
in  the  name  of  the  grantor.  Although  he  has 
no  right  of  entry,  yet  if,  by  any  lawful  means, 


he  comes  into  possession,  he  may  then  avail 
himself  of  the  title  of  his  disseized  grantor, 
and,  by  uniting  that  to  his  own  present  pos- 
session, defeat  recovery  by  the  intermedi- 
ate disseizor."  See  also  Wade  v.  Lindsey,  6 
Met.  (Mass.)  413;  Cleaveland  v.  Flagg,  4 
Cush.  (Mass.)  76. 

Mississippi.  —  Bledsoe  v.  Little,  4  How. 
(Miss.)  13,  decided  before  the  enabling  act  of 
1857.  See  also  Cassedy  v.  Jackson,  45  Miss. 
397- 

New  York.  —  A  deed  of  lands,  champertous- 
under  the  statute,  is  utterly  void  as  against 
the  person  holding  adversely  and  others  after- 
wards claiming  under  him,  but  in  respect  to 
all  the  rest  of  the  world  it  is  operative.  Liv- 
ingston v.  Proseus,  2  Hill  (N.  Y.)  526;  Van 
Hoesenz'.  Benham,  15  Wend.  (N.  Y.)  164;  Liv- 
ingston v.  Peru  Iron  Co.,  9  Wend.  (N.  Y.)  516; 
Jackson  v.  Demont,  9  Johns.  (N.  Y.)  55,  6  Am. 
Dec.  259.  See  also  Pepper  v.  Haight,  20  Barb. 
(N.  Y.)  439;  Kenada  v.  Gardner,  3  Barb. 
(N.  Y.)  589;  Poor  v.  Horton,  15  Barb.  (N.  Y.). 
485;  Howard  v.  Howard,  17  Barb.  (N.  Y.)  663; 
Scott  v.  Crego,  47  Barb.  (N.  Y.)  595;  Tomb  v. 
Sherwood,  13  Johns.  (N.  Y.)  289;  Woodworth 
v.  Janes,  2  Johns.  Cas.  (N.  Y.)  417;  Whitaker- 
v.  Cone,  2  Johns.  Cas.  (N.  Y.)  58;  Monnot  v. 
Husson,  39  How.  Pr.  (N.  Y.  Supreme  Ct.,1  447; 
Williams  v.  Jackson,  5  Johns.  (N.  Y.)  489; 
Becker  v.  Church,  115  N.  Y.  562,  affirming  42 
Hun  (N.  Y.)  258;  Church  v.  Schoonmaker,  115. 
N.  Y.  570,  affirming  42  Hun  (N.  Y.)  225;  Sny- 
der v.  Church,  70  Hun  (N.  Y).  428. 

In  Cornwell  v.  Clement,  87  Hun  (N.  Y.)  53,. 
it  is  held  that  the  deed  is  only  void  as  against 
those  who  have  a  right  under  the  statute. 

The  statute  does  not  make  the  whole  instru- 
ment void;  only  that  part  becomes  inoperative 
which  violates  its  provisions.  Towle  v.  Smith, 
2  Robt.  (N.  Y.)  494. 

North  Carolina.  —  Den  v.  Shearer,  I  Murph.. 
(N.  Car.)  114. 

Tennessee.  —  Key  v.  Snow,  90  Tenn.  664; 
Wilson  v.  Nance,  ir  Humph.  (Tenn.)  191,  ap- 
proved in  Fowler  v.  Nixon,  7  Heisk.  (Tenn.) 
729.  See  also  Lenoir  -'.  Mining  Co.,  88  Tenn. 
168. 

In  Bernstein  v.  Humes,  60  Ala.  602,  31  Am. 
Rep.  52,  it  is  held  that  the  phrase  "  absolutely- 
void  "  is  too  strong,  as  the  conveyance  is  good 
and  binding  at  least  by  way  of  estoppel  be- 
tween the  parties. 

Trespasser.  —  A  conveyance  of  land  by  the 
owner,  while  a  wilful  trespasser  is  in  posses- 
sion of  it,  will  be  valid.  Cassedy  v.  Jackson,  45 
Miss.  406;  Bowie  v.  Brahe,  3  Duer  (N.  Y.)  35. 

Second  Conveyance.  —  Any  after  deed  from 
the  grantor  to  any  other  person  will  convey 
his  title  after  he  shall  have  obtained  posses- 
sion, notwithstanding  the  champertous  con- 
veyance. Brinley  -'.  Whiting,  5  Pick.  (Mass.) 
348;  Cassedy  v.  Jackson,  45  Miss.  406.  But 
see  Farnum  v.  Peterson,  in  Mass.  151,  and 
White  v.  Patten,  24  Pick.  (Mass.)  324. 
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In  Virginia,  although  the  conveyance  is  prohibited  under  penalty  of  for- 
feiture, it  is  held  to  be  not  void,  and  likewise  as  to  the  obligations  for  the 
purchase  money  of  the  lands  so  conveyed.1 

In  Whom  Title  Vested  —  Estoppel.  —  As  it  is  an  attempt  to  convey  the  title  under 
circumstances  which,  in  law,  make  the  deed  wholly  ineffectual  for  that  pur- 
pose, the  title  must  still  exist  and  be  vested  in  some  one,  and  it  is  considered 
as  remaining  in  the  vendor,  and  he  may  sue  to  recover  the  land,2  though  such 
recovery  would  inure  to  the  benefit  of  the  purchaser,  the  conveyance  being 
good  as  between  the  parties,  at  least  by  way  of  estoppel.3  Or  it  seems  that 
the  purchaser  may  maintain  an  action  of  ejectment,  joining  a  count  on  the 
demise  of  the  grantor,  and  in  this  mode  recover  the  land  conveyed  to  him.4 

CHANCE.  (See  also  the  titles  Gaming  ;  Lotteries  ;  and  see  Accident, 
vol.  I,  p.  272,  and  the  references  there  given.)  —  The  term  "chance"  may  be 
defined  to  be  hazard,  risk,  or  the  result  or  issue  of  uncertain  and  unknown 
conditions  or  forces.5 


1.  Middleton  v.  Arnolds,  i3Gratt.  (Va.)48g; 
Tabb  v.  Baird,  3  Call  (Va.)  481 ;  Duval  v.  Bibb, 
3  Call  (Va.)  362;  Allen  v.  Smith,  1  Leigh  (Va.) 
•254;  Williams  v.  Snidovv,  4  Leigh  (Va.)  17. 
See  also  Niemeyer  v.  Wright,  75  Va.  246. 

2.  Eights  under  Conveyance.  —  4  Kent's  Com. 
448;  Coogler  v.  Rogers,  25  Fla.  868;  Wilson 
v.  Nance,  11  Humph.  (Tenn.)  191,  approved  in 
Fowler  v.  Nixon,  7  Heisk.  (Tenn.)  729. 

The  void  deed  cannot  be  set  up  by  a  third 
person  to  the  prejudice  of  the  grantor's  title. 
Wilson  v.  Nance,  11  Humph.  (Tenn.)  190; 
Fowler  v.  Nixon,  7  Heisk.  (Tenn.)  729;  Key 
v.  Snow,  90  Tenn.  663,  distinguishing  Lenoir  v. 
Mining  Co.,  88  Tenn.  168.  In  this  last  case  it  is 
held  that  when,  in  a  pure  ejectment  bill  brought 
by  a  vendor  and  vendee  jointly,  the  fact  of  a 
champertous  deed  between  them  is  averred  by 
which  it  is  sought  to  recover  for  the  vendee, 
■a  court  of  chancery  will  not  entertain  the 
action;  but  that  a  court  of  law  would,  on 
proper  pleadings. 

Title  Adjudicated  —  Effect  of.  —  Where  it  has 
been  decided  that  a  defendant  has  no  posses- 
sion he  cannot  set  up  champerty  as  a  defense 
in  a  later  action  unless  he  has  had  an  actual 
possession  since  the  adjudication.  Johnson 
-v.  Hurst,  (Ky.  1888)9  S.  W.  Rep.  828.  See 
also  Wright  v.  Sperry,  25  Wis.  617. 

3.  Estoppel. —  4  Kent's  Com.  448;  Bernstein 
v.  Humes,  60  Ala.  602,  31  Am.  Rep.  52;  Coog- 
ler v.  Rogers,  25  Fla.  868;  Wilson  v.  Nance,  11 
Humph.  (Tenn.)  191. 

In  Den  v.  Geiger,  9  N.  J.  L.  235,  it  is  held 
that  a  "  person  who  has  executed  a  deed  is 
estopped,  as  to  him  to  whom  the  deed  is  made, 
to  say  he  had  no  title  when  he  made  it." 

In  Van  Hoesen  v.  Benham,  15  Wend. 
{N.  Y.)  164,  it  is  held  that  the  deed  operates  to 
estop  the  grantor,  and  that  "a  feoffment  upon 
maintenance  and  champerty  is  good  as  be- 
tween the  feoffer  and  feoffee,  and  is  only  void 
against  him  who  hath  right."  To  the  same 
effect,  see  Pepper  v.  Haight,  20  Barb.  (N.  Y.) 
439;  Cornwell  v.  Clement,  87  Hun  (N.  Y.)  53. 
See  also  the  cases  cited  in  the  first  note  to  this 
section. 

4.  Ejectment  —  New  York.  —  In  Danziger  v. 
Boyd.  120  N.  Y.  628,  2  Silv.  App.  (N.  Y.)  568, 
affirming  55  N.  Y.  Super  Ct.  537,  the  court 
says:  "  Formerly  at  common  law  the  assignee 


of  a  cause  of  action  could  not  maintain  an  ac- 
tion on  it  in  his  own  name,  but  was  compelled 
to  sue  in  the  name  of  his  assignor,  which  rule 
has  been  preserved  (Code  Civ.  Proc,  §  501)  in 
the  single  instance  of  a  grant  condemned  by 
the  statute."  The  court  further  held  that 
where  the  greater  part  of  the  land  conveyed 
was  in  the  possession  of  the  grantor  at  the  de- 
livery of  the  grant,  the  grantee  could  maintain 
an  action.  See  also  Chamberlain  v.  Taylor, 
92  N.  Y.  348;  Sedgwick  v.  Stanton,  14  N.  Y. 
289. 

Section  1501,  Code  Civ.  Pro.,  allowing  an 
action  in  the  name  of  a  grantor  of  lands  ad- 
versely held,  does  not  make  valid  a  deed  of 
such  lands,  so  as  to  prevent  the  grantor  from 
again  conveying  when  he  gets  possession. 
Davvley  v.  Brown  (Supreme  Ct.)  11  N.  Y.  St. 
Rep.  260,  4  N.  Y.  St.  Rep.  406. 

It  seems  that  when  an  action  is  brought 
against  the  person  holding  adversely,  or  one 
who  has  succeeded  to  his  right,  the  grantor  in 
the  champertous  deed  must  bring  the  action; 
but  as  against  a  stranger,  when  he  does  not 
stand  in  legal  privity  with  him  who  held  ad- 
versely when  the  deed  was  made,  the  grantee 
must  bring  the  action.  Livingston  v.  Proseus, 
2  Hill  (N.  Y.)  526.  See  also  Jackson  v.  Leg- 
gett,  7  Wend.  (N.  Y.)  377. 

North  Carolina.  —  Code  Civ.  Proc,  §  55,  pro- 
vides that  an  action  may  be  maintained  by  a 
grantee  of  land  in  the  name  of  the  grantor, 
when  the  grant  is  void  by  reason  of  the  actual 
possession  of  a  person  claiming  adversely. 
Justice  v.  Eddings,  75  N.  Car.  581. 

Tennessee.  —  Wilson  v.  Nance,  II  Humph. 
(Tenn.)  191. 

But  in  Kentucky  it  is  held  that  where,  under 
Rev.  Stat.,  c.  12,  £  2,  a  deed  is  void,  the  grantee 
cannot  maintain  an  action  of  ejectment.  Lillie 
v.  Hickman,  (Ky.  1894)  25  S.  W.  Rep.  1062. 

6.  Dixon  v.  Pluns,  98  Cal.  387. 

Distinguished  from  Accidents. —  In  Harless  v. 
U.  S.,  1  Morr.  (Iowa)  169,  the  court  said: 
"  There  is  a  wide  difference  between  chance 
and  accident.  The  one  is  the  intervention  of 
some  unlooked-for  circumstances  to  prevent 
an  expected  result;  the  other  is  the  uncalcu- 
lated  effect  of  mere  luck.  The  shot  discharged 
at  random  strikes  its  object  by  chatirc ;  that 
which  is  turned  aside  from  its  well-directed 
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The  statutes  of  several  states  have  provided  that  a  verdict  arrived  at  by 
chance  shall  be  void,  and,  to  determine  whether  the  verdict  was  or  was  not 
arrived  at  by  chance,  that  the  affidavits  of  the  individual  jurors  shall  be 
admissible.  This  subject  will  be  fully  treated  under  the  title  Verdict,  but 
in  the  notes  will  be  found  a  number  of  cases  construing  the  term  "  chance  "  as 
used  in  such  statutes.1 


aim  by  some  unforeseen  circumstance  misses 
its  mark  by  accident.  In  this  case,  therefore, 
we  reasonably  feel  disappointed,  but  not  in 
the  other,  for  blind  uncertainty  is  the  chief  ele- 
ment of  chance.  In  fact,  pure  chance  consists 
in  the  entire  absence  of  all  the  means  of  calcu- 
lating results;  accident,  in  the  unusual  pre- 
vention of  an  effect  naturally  resulting  from 
the  means  employed." 

Chance  Bargain.  (See  also  the  titles  Implied 
Warranty;  Warranty;  Sales.) — A  chance 
bargain  is  a  bargain  without  warranty  and 
which,  in  the  absence  of  fraud  or  misrepre- 
sentation, does  not  entitle  the  vendor  to  an 
additional  compensation  for  excess  nor  the 
vendee  to  any  abatement  for  deficiency.  Cock- 
rell  v.  Warner,  14  Ark.  352. 

Chance-Medley.  (See  also  the  titles  Homicide; 
Self-Defense.)  —  C7ia«ee-medley  is  a  self- 
defense  whereby  a  man  protects  himself  from 
assault  and  the  like,  in  the  course  of  a  sudden 
broil  or  quarrel,  by  killing  him  who  assaults 
him.    4  Black.  Com.  184. 

Same  —  Distinguished  from  Misadventure.  — 
The  ancient  legal  notion  of  homicide  by 
c/ia»iee-medley  was  when  death  ensued  from 
a  combat  between  the  parties  upon  a  sudden 
quarrel;  but  it  has  since  been  frequently 
confounded  with  misadventure  or  accident. 
Homicide  by  misadventure  is  when  a  man 
doing  a  lawful  act,  without  any  intention 
of  bodily  harm,  and  using  proper  caution  to 
prevent  danger,  unfortunately  happens  to  kill 
another  person.    1  East's  P.  C.  222. 

Synonymous  with  Tickets.  (See  also  the  title 
Lotteries.)  —  A  sale  of  a  ticket  in  a  lottery  is 
equivalent  to  a  sale  of  a  chance.  Salomon  v. 
State,  27  Ala.  30. 

Reasonable  Chance  of  Mistake  Distinguished  from 
Reasonable  Doubt.  (See  also  the  title  Reason- 
able Doubt.) —  In  Bonner  v.  State,  107  Ala. 
97,  the  court  said:  "  We  are  not  sure  we  know 
what  is  meant  by  the  phrase  '  reasonable 
chance  of  mistake,'  as  used  in  defendant's  sec- 
ond request.  We  are  sure,  though,  that  to  be 
convinced  beyond  all  reasonable  chance  of 
mistake  is  not  the  same  thing  as  conviction 
beyond  a  reasonable  doubt.  Chance  implies 
possibility,  and  would  probably  have  been  so 
understood  by  the  jury;  and  '  reasonable  pos- 
sibility' is  at  last  no  more  than  a  possibility. 
Sims  v.  State,  100  Ala.  23.  And  it  is  not 
necessary  to  conviction  that  the  evidence 
should  exclude  the  possibility  of  the  defend- 
ant's innocence." 

In  the  Sense  of  Casualty.  —  See  Casualty. 

Game  of  Chance.  —  See  the  title  Gaming. 

1.  Quotient  Verdict.  —  In  Turner  v.  Tuolumne 
County  Water  Co.,  25  Cal.  402,  it  was  held,  un- 
der a  statute  which  admits  proof  of  misconduct 
of  jurors  by  the  affidavits  of  jurors,  in  case  of 
resort  by  the  jury  to  determination  by  chance, 
that  a  verdict  is  not  a  chance  verdict,  the 
amount  of  which  is  determined  by  each  juror 


writing  an  amount  upon  a  piece  of  paper,  and 
dividing  the  sum  of  these  amounts  by  twelve, 
the  quotient  to  stand  as  a  verdict.  The  court 
said:  "  There  is  no  element  of  chance  in  such 
a  verdict.  Each  juror  marks  a  sum,  which,  in 
his  judgment,  represents  the  true  amount  of 
damages.  Neither  of  these  sums  is  the  result 
of  chance ;  on  the  contrary,  each  is  the  result 
of  the  judgment  or  will  of  the  juror  by  whom 
it  was  marked.  Neither  is  the  aggregate  of 
these  sums,  nor  the  quotient  resulting  from  a 
division  of  the  aggregate  by  twelve,  the  result 
of  chance,  but,  on  the  contrary,  the  result  of 
the  most  accurate  of  the  sciences.  Thus,  from 
the  commencement  to  the  end  of  the  process, 
no  quantity  which  enters  into  the  final  result 
is  determined  by  a  resort  to  chance."  The 
court  cited  the  following  cases  in  which 
a  verdict  arrived  at  in  a  similar  manner  was 
sustained:  Cowperthwaite  v.  Jones,  2  Dall. 
(Pa.)  55;  Thompson  v.  Com.,  8  Gratt.  (Va.) 
637;  Wilson  v.  Berryman,  5  Cal.  46;  Boyce  v. 
California  Stage  Co.,  25  Cal.  460. 

But  in  Dixon  v.  Pluns,  98  Cal.  387,  how- 
ever, Turner  v.  Tuolumne  County  Water  Co., 
25  Cal.  397,  is  overruled,  the  court  pointing  out 
that  in  the  cases  which  seemingly  support 
Turner  v.  Tuolumne  County  Water  Co.,  25 
Cal.  397,  the  verdicts  were  upheld  upon  the 
ground  that  after  the  computation  was  made 
and  the  result  obtained,  the  result  was  not 
adopted  as  a  verdict  of  the  jury  in  pursuance 
of  the  prior  agreement,  but  independently 
thereof  and  upon  further  deliberation  and 
thought.  And  in  the  following  cases,  Turner 
v.  Tuolumne  County  Water  Co.,  25  Cal.  397, 
has  been  declared  unsound,  and  verdicts 
arrived  at  by  dividing  the  sums  set  down  by 
the  various  jurors  by  twelve,  and  taking  the 
quotient  as  the  verdict,  have  been  held  chance 
verdicts,  and  as  such  set  aside,  the  calculations 
having  been  made  in  pursuance  of  a  prior 
agreement  that  the  result  should  be  the  ver- 
dict and  accepted  as  the  verdict  without  further 
consideration:  Pawnee  Ditch,  etc.,  Co.  v. 
Adams,  1  Colo.  App.  250;  Flood  v.  McClure, 
(Idaho  1893)  32  Pac.  Rep.  254;  Goodman  v. 
Cody,  1  Wash.  Ter.  335:  Gordon  v.  Trevar- 
than,  13  Mont.  392. 

In  Goodman  v.  Cody,  1  Wash.  Ter.  335,  it  is 
said:  "  The  word  chance  has  not  been  adopted 
or  defined  as  a  law  term,  is  not  technical,  and 
must  be  deemed  used  by  the  legislature  in  a 
popular  sense.  According  to  the  generally  ac- 
cepted and  ordinary  use  of  the  word,  anything 
is  said  to  have  happened  by  chance  to  any  one, 
which  was  neither  understandingly  brought 
about  by  his  act,  nor  pre-estimated  by  his  un- 
derstanding. If  one  move  his  arm  inconsid- 
erately, and  by  the  movement  unintentionally 
break  a  crystal  vase,  we  say  he  did  it  by 
chance:  for  his  intelligence  did  not,  from  step 
to  step,  estimate  or  direct  the  action  to  its  re- 
sult. Yet,  although  the  result  was  a  chance 
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Definitions. 


CHANCELLOR.  — The  chief  or  presiding  judicial  officer  of  a  court  of  chan- 
cery.1 

CHANCERY.  (See  also  the  title  EQUITY;  and  see  7  Encyc.  OF  Pl.  and 
Pr.,  p.  812,  and  references  there  given.)  —  In  England,  before  the  judicature 
acts,  the  court  of  chancery  consisted  of  two  courts  and  a  number  of  offices. 
The  court  of  equity,  or  the  equity  side  of  the  court  of  chancery,  which  was 
generally  meant  by  the  expression  "  court  of  chancery,"  was  the  prin- 
cipal court  in  which  that  part  of  the  law  of  England,  known  as  equity,  was 
enforced.  The  common-law  court  and  offices  of  the  chancery  are  much  more 
ancient  than  the  equity  court,  the  jurisdiction  of  the  latter  having  been  origi- 
nally an  encroachment ;  and  hence  in  old  books  the  equitable  jurisdiction  of 
the  court  is  called  its  extraordinary  jurisdiction.  In  the  United  States  the 
term  "  chancery  "  corresponds  with  the  term  "  equity,"  and  by  "  court  of  chan- 
cery "  a  court  of  equity  is  meant.2 

CHANGE. — To  change  is  to  put  one  thing  in  the  place  of  another;  to 
exchange  ;  to  alter  or  make  different  ;  to  cause  to  pass  from  one  state  or  place 
to  another.3 


one,  it  was  the  certain,  inevitable  result  of 
assured  relative  positions  of  the  arm  and  the 
vase,  and  the  muscular  action,  perhaps  volun- 
tary, of  the  former.  Again,  when  a  die  is 
thrown,  the  position  in  which  the  die  will  fall 
is  a  necessary  effect  from  well-known  but  un- 
estimated  causes;  by  the  original  position  of 
the  die,  its  size,  form,  and  weight,  the  manipu- 
lation given  it,  the  distance  and  velocity  of  the 
throw,  the  sort  of  surface  it  falls  upon,  and 
perhaps  other  things,  the  final  position  of  the 
die  is  determined  with  mathematical  certainty, 
and  may,  by  any  painstaking  mathematician 
possessed  of  the  elements  of  the  problem,  by 
the  use  of  '  the  most  accurate  of  the  sciences,' 
be  calculated  with  infallible  precision." 

In  Gordon  v.  Trevarthan,  13  Mont.  393,  the 
court  said:  "  From  the  popular  use  of  the 
word  chance,  as  illustrated  in  these  examples, 
it  seems  plain  to  us  that  a  juror  resorts  to  the 
determination  of  chance  for  a  verdict  when- 
ever he  resorts  to  any  method  of  determina- 
tion the  steps  and  results  of  which  are  beyond 
his  calculation,  and  unfollowed  and  unpartici- 
pated  in  by  his  understanding;  and  all  the 
jurors  resort  to  such  a  method  when  they  re- 
sort to  the  method  of  average."  See  also 
Warner  v.  Robinson,  1  Root  (Conn.)  194; 
Pekin  v.  Winkel,  77  111.  56;  Parham  v.  Harney, 
6  Smed.  &  M.  (Miss.)  55. 

The  doctrine  of  Turner  v.  Tuolumne  County 
Water  Co.,  25  Cal.  397  Boyce  v.  California 
Stage  Co.,  25  Cal.  460  and  Hunt  v.  Elliott,  77 
Cal.  588,  was  followed  with  reluctance  in 
Murphy  v.  Murphy,  1  S.  Dak.  316;  Ulrick  v. 
Dakota  L.  &  T.  Co.,  2  S.  Dak.  285,  and  a 
quotient  verdict  was  held  not  to  be  a  chance 
verdict  within  the  meaning  of  the  statute,  the 
Dakota  provision  having  been  adopted  from 
the  California  statute. 

1.  For  an  historical  account  of  the  office  of 
chancellor,  sec  1  Spence's  Eq.  Jur.  355  ct  seq.; 
Campbell's  Lives  of  the  Lord  Chancellors, 
introd.  chap.;  Encyc.  Brit.,  sub  verbo. 

2.  Master  in  Chancery.  —  See  the  title  Master 
in  Chancery;  and  see  Encyc.  of  Pl.  and  Pr., 
title  References. 

3.  Webster's  Diet.,  quoted  in  Territory  v. 
Scott,  3  Dakota  432. 

Equivalent  to  Alter.  —  In  Wallace  v.  Blair, 


1  Grant's  Cas.  (Pa.)  79,  the  court  said:  "  The 
omission  of  the  word  changed  was  proper,  be- 
cause it  was  but  a  repetition  of  the  idea  ex- 
pressed by  the  word  '  altered.'  So  that  the 
material  words  in  both  statutes  are  precisely 
the  same,  and  the  re-enactment  of  them  must 
be  understood  as  a  legislative  enactment  of 
the  construction  which  they  had  previously 
received  by  the  solemn  adjudications  of  the 
courts." 

Change  or  Limit.  —  The  expressions  "  to 
change  or  limit,"  and  to  "  lessen  or  abridge," 
in  statutes  upon  the  same  subject,  were  held 
to  be  expressions  of  similar  import.  Feige  -'. 
Michigan  Cent.  R.  Co.,  62  Mich.  6. 

Fire  Insurance  —  Change  of  Occupation — Change 
of  Possession  —  Change  of  Title. —  Policies  of 
insurance  usually  provide  against  the  change 
of  occupancy  or  title  to  the  premises  insured. 
What  constitutes  change  of  possession,  occu- 
pancy, or  title,  within  the  meaning  of  these 
clauses,  will  be  found  treated  at  large  in  the 
title  Fire  Insurance. 

Change  of  Risk.  —  See  the  title  Fire  Insur- 
ance. 

Change  in  Occupation  —  Insurance.  —  See  the 

titles  Accident  Insurance,  vol.  1,  p.  302; 
Life  Insurance. 

Change  Its  Original  Purpose.  (See  also  the  title 
Statutes.)  —  The  amending  a  bill  introduced 
to  prohibit  the  sale  of  liquor  within  four  miles 
of  a  town,  so  that  on  passage  it  became  a  law 
forbidding  such  sale  within  eight  miles,  does 
not  "  change  its  original  purpose."  Harrison 
v.  Gordy,  57  Ala.  49. 

Change  the  Form  or  Ground  of  Action.  See 
also  1  Encyc.  of  Pl.  and  Pr.  458.)  —  An 
amendment  to  the  declaration  in  an  action  for 
breach  of  a  covenant  against  incumbrances,  by 
which  a  new  count  is  added  setting  forth  a  new 
and  distinct  incumbrance,  does  not  change  the 
form  or  ground  of  action  within  an  exception 
to  a  statute  of  jeofails.  Spencer  v.  Howe,  26 
Conn.  200. 

Change  of  Moorings.  —  A  vessel  applied  at  a 
dock  for  landing,  and  being  refused  proceeded 
to  another.  It  was  held  that  this  was  not  a 
change  of  moorings  under  a  pilotage  act,  and, 
the  master  being  bound  to  have  a  pilot  on 
board,  the  owners  were  discharged  from  re- 
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Definitions. 


To  "  change,"  in  popular  language,  also  means  to  exchange  a  bill  or  coin 
for  gold  or  silver  coins,  or  for  bills,  or  for  some  of  each,  of  lesser  denominations 
in  amount  of  equal  value.1 

"  Change  "  is  used  in  the  sense  of  "exchange;  "  viz.,  "  a  fixed  place  where 
merchants  meet  at  certain  hours  for  the  transaction  of  business  with  each 
other."  2 

CHANGE  OF  GEADE.  —  See  the  titles  CROSSINGS;  EMINENT  DOMAIN; 
Highways;  Municipal  Corporations;  Railroads ;  Street  Railroads ; 
STREETS  and  Sidewalks;  and  see  those  corporations  upon  which  the  power 
of  eminent  domain  may  be  conferred. 

CHANGE  OF  NAME.    (See  also  the  title  Name.)  —  See  note  3. 

CHANGE  OF  VENUE.  — See  the  title  Venue;  and  see  Encyc.  of  Pl.  and 
Pr.,  title  Change  of  Venue,  vol.  4,  p.  373. 

CHANNEL.  (See  also  the  titles  Boundaries,  vol.  4,  pp.  822,  828;  Navi- 
gation; Navigable  Waters;  States.)  — The  channel  or  main  channel  of 
a  river  is  the  bed  of  a  river  over  which  the  principal  volume  of  water  flows.* 
In  a  larger  sense,  it  is  a  place  where  a  river  flows,  including  the  whole 
breadth  of  the  river,  or  the  deeper  part  of  the  stream,  bay,  or  harbor,  where 
the  principal  current  flows;  and  thus  used  it  means  the  bed  of  the  river  from 
bank  to  bank.5 


sponsibility  for  damage  done  to  a  barge  into 
which  the  vessel  ran.  M'Intosh  v.  Slade,  6  B.  & 
C.  657,  13  E.  C.  L.  293.  See  also  the  title  Pilots. 

Actual  Change  of  Possession.  (See  also  the 
titles  Fraudulent  Sales  and  Conveyance; 
Chattel  Mortgages.) — Where  a  vendor  re- 
mains in  possession  of  personalty  as  the  agent 
of  the  vendee,  there  is  not  such  an  "  actual 
change  of  possession  "  as  the  statute  requires 
to  prevent  a  presumption  of  a  fraudulent  sale. 
Grant  v.  Lewis,  14  Wis.  487. 

Where  a  mortgagee  goes  into  a  saloon  and 
takes  nominal  possession  of  the  tables,  the 
mortgaged  property,  and  puts  them  in  charge 
of  the  bartender,  where  they  are  subsequently 
used  by  the  mortgagor,  there  is  not  an  "  actual 
and  continued  change  of  possession,"  under  a 
chattel  mortgage.  Brunswick  v.  McClay,  7 
Neb.  137. 

Change  Bill.  —  The  issuance  of  a  dray  ticket 
■bearing  the  words  "  Dray  ticket  for  fifty  cents, 
Knoxville  Iron  Co.,"  is  merely  a  method  of 
keeping  accounts  with  draymen.  It  is  not  a 
change  bill  or  ticket,  the  issuance  of  which  is 
forbidden  by  statute.  State  v.  Fisk,  3  Sneed 
(Tenn.)  695. 

1.  Murphy  v.  People,  104  111.  535.  See  also 
Fishback  v.  Brown,  16  111.  74;  and  see  the 
titles  Embezzlement;  Larceny;  and  as  to 
the  duty  of  conductors  to  make  change,  see  the 
title  Tickets  and  Fares. 

2.  White  v.  Brownell,  4  Abb.  Pr.  N.  S.  (N. 
Y.  C.  PI.)  190.  See  also  the  title  Stock  and 
Produce  Exchange. 

3.  Bequest  to  a  Corporation  on  Condition  that  it 
Change  Its  Name.  —  A  bequest  to  the  Wisconsin 
Female  College,  "  provided  that  the  trustees 
have  changed  the  name  before  my  decease  to 
Downer  College,"  does  not  take  effect  unless 
there  was  a  complete  legal  change  in  the  cor- 
porate name  before  the  death  of  the  testatrix. 
And  it  is  immaterial  that  the  trustees  were  not 
informed  that  a  legacy  would  be  given  the  col- 
lege on  such  a  condition.  Merrill  v.  Wiscon- 
sin Female  College,  74  Wis.  415. 

4.  St.  Louis,  etc.,  Packet  Co.  v.  Keokuk 
etc.,  Bridge  Co.,  31  Fed.  Rep.  757. 


In  Butternuth  'v.  St.  Louis  Bridge  Co.,  123 
111.  538,  it  is  said  that  a  channel  is  a  space 
in  which  ships  can  and  do  pass. 

Boundaries  of  States.  (See  also  the  title 
States;  and  see  Boundaries,  vol.  4,  pp.  822 
828.) — In  Iowa  v.  Illinois,  147  U.  S.  I,  the 
court  said:  "  We  therefore  hold,  in  accordance 
with  this  view,  that  the  true  line  in  navigable 
rivers  between  the  states  of  the  Union,  which 
separates  the  jurisdiction  of  one  from  the 
other,  is  the  middle  of  the  main  channel  of 
the  river.  Thus,  the  jurisdiction  of  each  state 
extends  to  the  thread  of  the  stream,  that  is, 
to  the  mid-channel;  and  if  there  be  several 
channels,  to  the  middle  of  the  principal  one, 
or,  rather,  the  one  usually  followed." 

In  Cessill  v.  State,  40  Ark.  501,  it  is  said 
that  the  word  channel,  in  the  definition  of  the 
boundaries  of  the  state,  was  treated  as  mean- 
ing the  best  navigable  track  of  boats. 

Fair-way.  —  In  The  Oliver,  22  Fed.  Rep.  849. 
it  was  held  that  a  fair-way  in  the  sense  of  the 
10th  Rule  of  Navigation  is  water  upon  which 
vessels  of  commerce  habitually  move.  The 
court  said:  "  The  term  channel  sometimes  re- 
fers to  the  current  of  a  running  stream,  and 
means  that  part  of  the  stream  in  which  the 
current  flows.  But  in  tide-waters  the  term  re- 
fers to  the  movement  of  vessels,  and  means 
that  part  of  the  water  on  which  vessels  move. 
A  fair-way  is  water  on  which  vessels  of  com- 
merce habitually  move.  Buoys  do  not  mark 
the  limits  of  channel  as  to  vessels  of  lighter 
draught.  They  are  usually  placed  at  the  edge 
of  that  part  of  the  channel  in  which  the  water 
is  deep  enough  for  vessels  of  large  size,  called 
the  ship-channel." 

5.  Dunlieth,  etc.,  Bridge  Co.  v.  Dubuque 
County,  55  Iowa  565. 

In  Benjamin  v.  Manistee  River  Imp.  Co., 
42  Mich.  637,  it  is  said  that,  strictly  speaking, 
the  channel  is  the  bed  of  the  river  over  which 
its  waters  run,  or  it  may  be  said  to  be  a  pass- 
age-way between  banks  through  which  flow 
the  waters  of  the  stream. 

Boundaries.  —  In  the  act  of  Congress  admit- 
ting Iowa  into  the  Union,  which  defines  its 
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CHAPEL.  —  See  the  title  Religious  Societies. 
CHAPTER  HEADINGS.  —  See  the  title  Statutes. 

CHARACTER.  —  See  Mercantile  Character.  And  see  the  titles  Char- 
acter in  Evidence;  Libel  and  Slander. 


eastern  boundary  as  "  the  middle  of  the  main 
channel  of  the  Mississippi  River,"  channel 
means  the  bed  in  which  the  main  stream  flows, 
"  the  bed  of  the  river  from  bank  to  bank," 
and  not  the  deep  water  of  the  stream  as  fol- 
lowed in  navigation.  Dunlieth,  etc.,  Bridge 
Co.  v.  Dubuque  County,  55  Iowa  558.  The 
court  in -that  case  said:  "  The  Act  of  Congress 
of  March  3,  1845,  admitting  Iowa  into  the 
Union,  and  the  constitution  of  the  state  in  its 
preamble,  declare  that  the  eastern  boundary 
of  the  state  shall  be  '  the  middle  of  the  main 
channel  of  the  Mississippi  river.'  We  must 
now  inquire  what  line  is  indicated  by  the 
words'  middle  of  the  main  cftannei.'  Defend- 
ant's counsel  maintain  that  the  deep  water  of 
the  stream  used  in  the  navigation  of  the  river 
is  meant,  while  plaintiff's  counsel  insist  that 
the  words  describe  the  bed  in  which  the  stream 
of  the  river  flows.  In  the  sense  last  expressed, 
the  word  describes  the  bed  over  which  the 
water  flows,  from  bank  to  bank.  The  word, 
when  applied  to  rivers  generally,  without  the 
purpose  of  describing  their  currents  or  navi- 
gable characters,  we  think,  always  bears  the 
signification  as  expressed  by  plaintiff's  coun- 
sel. This  is  its  primary  meaning.  But,  like 
many  other  words  of  our  language  which  are 
controlled  in  their  signification  by  the  subjects 
under  discussion  when  they  are  used,  the  word 
channel,  when  employed  in  treating  the  sub- 
jects connected  with  the  navigation  of  rivers, 
indicates  the  line  of  the  deep  water  which  ves- 
sels follow.  In  this  sense  it  is  familiarly  used 
"by  the  boatmen  of  the  Mississippi  river.  The 
word  is  used,  in  its  primary  meaning  above 
5  C.  of  L.—  54  i 


indicated,  to  describe  the  course  and  place  of 
streams  that  have  ceased  to  flow,  and  to  desig- 
nate new  beds  of  rivers  which  owe  their  exist- 
ence either  to  natural  or  artificial  causes.  The 
geographer  speaks  of  the  channels  of  ancient 
rivers,  in  which  no  water  now  flows;  great 
floods  or  the  industry  of  men  sometimes 
change  the  course  of  streams,  it  is  said,  by- 
opening  new  channels.  When  the  word  is 
thus  used  it  means  the  bed  of  the  river  from 
bank  to  bank.  We  think  the  word,  when  used 
without  reference  to  navigation,  always  has 
this  meaning.  *  *  *  The  course  of  navi- 
gation, which  follows  what  boatmen  call  the 
channel,  is  extremely  sinuous  and  often  chang- 
ing, and  is  unknown  except  to  experienced 
navigators.  On  the  other  hand,  the  bed  of  the 
main  river  designated  by  the  word  channel, 
used  in  its  primary  sense,  is  the  great  body  of 
water  flowing  aown  the  stream  ;  it  is  broad  and 
well  defined  by  islands  or  the  main  shore. 
It  cannot  be  possible  that  Congress  and  the 
people  of  the  state,  in  describing  its  boundary, 
used  the  word  channel  to  describe  the  sinuous, 
obscure,  and  changing  line  of  navigation, 
rather  than  the  broad  and  distinctly  defined 
bed  of  the  main  river.  The  centre  of  this 
river-bed,  channel,  may  be  readily  determined, 
while  the  centre  of  the  navigable  channel  often 
could  not  be  known  with  certainty.  The  first 
is  a  fit  boundary  line  of  a  state;  the  second 
cannot  be." 

Enclosed.  —  A  channel  may  be  an  enclosed  or 
an  unenclosed  conductor  of  water.  State  v. 
Atlantic  City  Water  Works  Co.,  55  N.  J.  L.  237. 

See  also  the  title  Drains  and  Sewers. 
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By  Alexander  Stronach. 

I.  Scope  of  the  Title,  851. 
II.  Definition,  851. 

III.  General  Rules  as  to  Admissibility,  852. 

1.  Presumptions,  852. 

2.  Trait  Involved,  855. 

a.  In  General,  855. 

b.  As  to  Wit?iesses,  857. 

(1)  Truth  and  Veracity,  857. 

(2)  General  Moral  Character,  858. 

(3)  Particular  Traits  Other  than  Truth  and  Veracity  Inad- 

missible, 859. 

3.  Period  to  Which  Evidence  Should  Relate,  860. 

a.  In  Civil  Actions,  860. 

b.  In  Criminal  Prosecutions,  860. 

c.  As  to  Witnesses,  861. 

IV.  Civil  Actions,  861. 

1.  In  General,  861. 

2.  Arson  and  Other  Burnings,  862. 

3.  Divorce,  862. 

4.  Actions  Charging  Fraud  or  Moral  Delinquency,  863. 

5.  When  Character  is  Put  in  Issue,  864. 

a.  Breach  of  Promise  of  Marriage,  865. 

b.  Seduction  and  Criminal  Conversation,  865. 

c.  libel  and  Slander,  865. 

d.  Malicious  Prosecution,  866. 

e.  Character  of  the  Defendant  in  These  Actions,  866. 

V.  Criminal  Prosecutions,  866. 

1.  Character  of  the  Defendaiit,  866. 

a.  Right  to  Put  in  Issue,  866. 

b.  Weight  and  Effect,  867. 

c.  Effect  of  Failure  to  Offer  Such  Evidence,  870. 

2.  Character  of  Other  Persons,  871. 

a.  Offenses  against  Females,  871. 

(1)  Prosecutrix  in  Rape,  871. 

(2)  Prosecutrix  in  Seduction,  871. 

b.  Character  of  the  Deceased  in  Homicide,  872. 

(1)  Evidence  as  to,  Generally  Inadmissible,  872. 

(2)  When  Admissible,  872. 

c.  Prosecutor  in  Assault  and  Battery,  874. 

d.  Inmates  and  Frequenters  of  Houses  of  III  Fame,  874. 

VI.  Witnesses,  874. 

1.  In  General,  874. 

2.  Impeaching  One's  Own  Witness,  874. 

3.  Party  or  Defendant  as  a  Witness,  875. 
VII.  How  Proved,  875. 

1.  In  General,  875. 

2.  Rumor  Inadmissible,  879. 

3.  Written  Declarations  Inadmissible,  879. 

4.  Entire  Evidence  May  be  Considered,  879. 
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5.  Knowledge  of  the  Witness,  879. 

a.  In  General,  879. 

b.  Personal  Knoivledge,  880. 

c.  Individual  Opinion,  88 1. 

d.  Hearsay  Evidence,  881. 

e.  Knowledge  Derived  from  Rumor,  882. 

f.  Personal  Acquaintance  Unnecessary,  882. 

g.  Negative  Evidence,  882. 

h.  Restrictions  as  to  Time  and  Place  of  Acquiring  Knowledge,  883. 

(1)  General  Rule,  883. 

(2)  ///  the  Discretion  of  the  Court,  883. 

(3)  Time  Necessary  to  Acquire,  884. 


CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  folloiving  titles :  ADULTERY,  vol.  1,  p.  746;  ASSAULT  AND  BAT- 
TERY, vol.  2,  p.  952;  BREACH  OF  PROMISE  OF  MARRIAGE,  vol. 
4,  p.  882;  CRIMINAL  CONVERSATION ;  DISORDERLY  HOUSES ; 
DIVORCE;  EVIDENCE;  HEARSAY  EVIDENCE:  HOMICIDE; 
LIBEL  AND  SLANDER;  MALLCIOUS  PROSECUTION ;  PRE- 
SUMPTIONS; RAPE;  SEDUCTION ;  WITNESSES. 


I.  Scope  of  the  Title. —  It  is  the  purpose  of  this  article  to  treat  only  the 
general  principles  relating  to  the  subject,  leaving  detailed  discussions  for  the 
appropriate  titles,  as  set  out  in  the  table  of  cross-references  above. 

II.  Definition.  —  Character,  as  used  in  the  law  of  evidence,  is  the  opinion 
generally  entertained  of  a  person,  derived  from  the  common  report  of  the 
people  who  are  acquainted  with  him.1 


1.  Definition.  —  Bouvier's  Law  Diet.,  p.  300; 
Reg.  <>.  Rowton,  11  Jur.  N.  S.  325;  Smith  v. 
State,  88  Ala.  73;  Fahnestock  v.  State,  23  Ind. 
231;  State  v.  Reed,  41  La.  Ann.  581;  Bathrick 
v.  Detroit  Post,  etc.,  Co.,  50  Mich.  629,  45 
Am.  Rep.  63;  Berneker  v.  State,  40  Neb.  810, 
citing  3  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
114;  Douglass  v.  Tousey,  2  Wend.  (N.  Y.)  352, 
20  Am.  Dec.  616;  Cooper  v.  Greeley,  1  Den. 
(N.  Y.)  347;  State  v.  Turner,  36  S.  Car.  534. 
See  also  Spies  v.  People,  122  111.  1,  3  Am.  St. 
Rep.  320. 

Aggregate  of  Other  Men's  Opinions.  —  "But 
as  a  subjective  term,  certainly  in  the  minds  of 
others,  one's  character  is  the  aggregate  or  the 
abstract  of  other  men's  opinions  of  one;  and 
in  this  sense,  when  a  witness  speaks  of  the 
character  of  another  witness  for  truth,  he 
draws  not  upon  his  memory  alone,  but  his  judg- 
ment also.  It  is  the  conclusion  of  the  mind  of 
the  witness  in  summing  up  the  amount  of  all 
the  reports  he  has  heard  of  the  man  and  declar- 
ing his  character  for  truth  as  held  in  the  minds 
of  his  neighbors  and  acquaintances."  Powers 
v.  Leach,  26  Vt.  278. 

Estimate  of  One's  Neighbors.  —  "General 
reputation  is  the  estimate  one's  neighbors 
place  upon  his  character.  This  estimate  is 
founded  upon  their  knowledge  of  his  integrity 
and  veracity,  or  the  want  of  these  virtues; 
and  by  an  interchange  of  opinion  among  the 
neighbors,  we  become  acquainted  with  the 
reputation  the  party  possesses  in  that  commu- 
nity."   Ford  v.  Ford,  7  Humph.  (Tenn.)  92. 

Result  of  Conduct.  —  General  character  is  the 
reputation  one  has  made  in  the  community  in 
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which  he  resides,  —  the  result  of  his  general 
walk  and  conversation.  Cauley  v.  State,  92 
Ala.  71.  To  the  same  effect  is  Foulkes  v.  Sell- 
way,  3  Esp.  N.  P.  236. 

Lord  Erskine's  Definition.  —  Character  is  the 
slow  spreading  influence  of  opinion  arising 
from  the  deportment  of  a  man  in  society;  as  a 
man's  deportment,  good  or  bad,  necessarily 
produces  one  circle  without  another,  and  so- 
extends  itself  till  it  unites  in  one  general  opin- 
ion. That  general  opinion  is  allowed  to  be 
given  in  evidence.  Lord  Erskine,  arguendo  in 
Rex  v.  Hardy,  24  How.  St.  Tr.  1079. 

Moral  Character  Defined.  —  In  State  v.  Parker, 
96  Mo.  382,  it  was  held  that  an  instruction  as 
to  moral  character,  that  the  character  of  a  per- 
son in  the  neighborhood  in  which  he  lives  con- 
sists in  the  general  opinion  and  estimation  in 
which  he  is  held  by  his  neighbors,  founded 
upon  the  opportunity  to  observe  his  conduct, 
was  erroneous.  The  court  said :  "  This  instruc- 
tion is  not  sufficiently  comprehensive  and  ac- 
curate. The  opinion  and  estimation  of  his 
neighbors  must  be  in  regard  to  the  traits  of  his 
moral  character,  as,  for  instance,  that  he  was 
regarded  by  his  neighbors  generally  as  a  thief, 
or  regarded  as  an  honest  man.  *  *  *  There 
was  among  the  witnesses  for  the  state  a  great 
wealth  of  ignorance  displayed  as  to  what  con- 
stitutes the  moral  character  of  a  person.  One 
of  the  witnesses  seems  to  have  been  under 
the  impression  that  because  an  individual 
would  not  go  up  to  the  anxious  seat  as  long 
as  P.  remained  a  member  of  the  church,  that 
this  fact  affected  the  general  moral  character 
or  reputation  of  the  latter." 
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Admissibility : 


CHARACTER  (IN  EVIDENCE). 


General  Kales. 


Character  and  Reputation  Distinguished.  —  When  used  with  exactness,  there  is  a 
decided  difference  in  meaning  between  the  terms  "character"  and  "reputation."' 
The  peculiar  qualities  impressed  by  nature  or  habit  on  a  person,  which  distin- 
guish him  from  others,  constitute  real  character,  and  the  qualities  he  is  supposed 
to  possess  constitute  his  estimated  character  or  reputation.1  Or,  stated 
more  concisely,  character  is  what  a  person  is,  while  reputation  is  what  he  is 
supposed  or  estimated  to  be.2 

Used  as  Synonymous.  —  In  the  law  of  evidence,  the  terms  "character"  and 
"reputation"  arc  generally  used  as  synonymous,3  and  they  are  so  used  in  this 
article  except  where  a  distinction  is  specially  made. 

III.  General  Rules  as  to  Admissibility  —  1.  Presumptions.  —  The  cases  in 
which  the  character  of  any  party  to,  or  any  person  in  any  way  connected  with, 
a  civil  action  or  criminal  prosecution,  is  or  may  become  involved,  are  herein- 
after discussed  in  detail,  and  it  is  only  in  these  cases  that  evidence  of  character 
may  be  introduced.  In  all  these  cases,  with  the  exception  of  the  accused  in  a 
criminal  prosecution,  the  presumption  is  that  the  character  in  question  is  good, 
and  therefore  it  cannot  be  sustained  by  evidence  until  assailed. 

Civil  Actions.  —  Thus,  in  those  civil  actions  in  which  character  is  in  issue,  the 
plaintiff  cannot  introduce  evidence  of  his  good  character  until  it  has  been 
assailed  by  the  defendant.4 


1.  Webster's  Diet.;  State  v.  Andre,  5  Iowa 
389;  Carpenter  v.  People,  8  Barb.  (N.  Y.) 
603. 

Character  and  Reputation  of  the  Same  Person 
May  Differ.  —  "The  term  'character,'  when 
more  strictly  applied,  refers  to  the  inherent 
qualities  of  the  person,  rather  than  to  any 
opinion  that  may  be  formed  or  expressed  of 
him  by  others.  The  term  '  reputation  '  applies 
to  the  opinion  which  others  may  have  formed 
and  expressed  of  his  character;  so  that,  as 
has  been  remarked  in  some  of  the  books, 
when  treating  on  this  subject,  a  man's  charac- 
ter may  really  be  good  when  his  reputation  is 
bad,  and,  on  the  other  hand,  his  reputation 
may  be  good  when  his  character  is  bad.  But, 
as  we  have  before  intimated,  the  terms  when 
used  in  connection  with  this  subject,  are  gen- 
erally used  in  contradiction  to  this  distinc- 
tion; the  term  '  general  character  '  being  used 
in  legal  signification,  as  it  is  frequently  used 
in  common  parlance,  to  express  the  opinion 
that  has  generally  obtained  of  a  person's 
character  —  the  estimate  community  generally 
has  formed  of  it."  Bucklin  v.  State,  20  Ohio  18. 

2.  Wharton's  Crim.  Ev.,  §  58;  State  v.  La- 
page,  57  N.  H.  245,  24  Am.  Rep.  69;  Leverich 
■v.  Frank,  6  Oregon  212;  State  v.  Wilson,  15 
R.  I.  180. 

3.  Abbott's  Law  Diet.;  Rapalje  &  Lawrence 
Law  Diet.  195;  Reg.  v.  Rowton,  11  Jur.  N.  S. 
325;  Knode  v.  Williamson,  17  Wall.  (U.  S.) 
586;  State  v.  Egan,  59  Iowa  636;  Phillips  v. 
Kingfield,  19  Me.  375,  36  Am.  Dec.  760;  World 
■v.  State,  50  Md.  49;  Berneker  v.  State,  40 
Neb.  810,  citing  3  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  114;  State  v.  Pearce,  15  Nev.  188; 
Kimmel  v.  Kimmel,  3  S.  &  R.  (Pa.)  338,  8  Am. 
Dec.  655;  Wike  v.  Lightner,  n  S.  &  R.  (Pa.) 
198;  State  v.  Wilson,  15  R.  I.  180;  Powers  v. 
Leach,  26  Vt.  270. 

4.  Good  Character  is  Presumed  in  Civil  Actions 
—  England.  — Bamfield  v.  Massey,  I  Campb. 
460;  Dodd  v.  Norris,  3  Campb.  519. 

Canada.  —  Burke  v.  Scribner,  16  New 
Bruns.  652. 


United  States.  —  Wright  v.  Schroeder,  2 
Curt.  (U.  S.)  548. 

Alabama.  —  Rhodes  v.  Ijames,  7  Ala.  574, 
42  Am.  Dec.  604;  Holley  v.  Burgess,  9  Ala. 

728. ; 

Illinois.  —  Sprague  v.  Craig,  51  111.  288. 
Indiana.  —  McCabe  v.  Platter,  6  Blackf. 
(Ind.)  405;  Miles  v.  Vanhorn,  17  Ind.  245, 
79  Am.  Dec.  477;  Haun  v.  Wilson,  28  Ind. 
296;  American  Express  Co.  v.  Patterson,  73 
Ind.  430;  Jones  v.  Layman,  123  Ind.  569; 
Hughes  v.  Nolte,  7  Ind.  App.  526. 

Michigan.  —  Hitchcock  v.  Moore,  70  Mich. 
112. 

Missouri.  —  Brennan  v.  Tracy,  2  Mo.  App. 
540;  Kennedy  v.  Holladay,  25  Mo.  App.  505. 
Nebraska.  —  Diers  .'.  Mallon,  46  Neb.  121. 
New  Hampshire.  —  Dame  v.  Kenney,  25  N. 
H.  318. 

Nero  York.  —  Pratt  v.  Andrews,  4  N.  Y. 
493;  Inman  v.  Foster,  8  Wend.  (N.  Y.)  602; 
Bracy  v.  Kibbe,  31  Barb.  (N.  Y.)  273. 

Oregon.  —  Cooper  v.  Phipps,  24  Oregon  357, 
citing  3  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
112. 

Pennsylvania.  —  Tibbs  v.  Brown,  2  Grant's 
Cas.  (Pa.)  39;  Wilson  v.  Sproul,  3  P.  &  W. 
(Pa.)  49- 

Texas.  —  Wolf  v.  Perryman,  82  Tex.  112; 
Nettles  v.  Somerwell,  6  Tex.  Civ.  App.  627. 
Vermont.  —  Haynes  v.  Sinclair,  23  Vt.  108. 
But  see  King  v.  Waring,  5  Esp.  N.  P.  13; 
Sample  v.  Wynn,  Busb.  L.  (N.  Car.)  319;  Wil- 
liams v.  Haig,  3  Rich.  L.  (S.  Car.)  362;  Adams 
v.  Lawson,  17  Gratt.  (Va.)  250,  94  Am.  Dec. 
455- 

In  Austin,  etc.,  R.  Co.  McElmurry,  (Tex. 
Civ.  App.  1S95)  33  S.  W.  Rep.  249,  it  was  held 
that  the  fact  that  a  physician  who  was  testify- 
ing on  behalf  of  a  person  who  claimed  to  have 
received  injuries  in  a  railroad  collision  stated 
that  it  was  possible  for  the  complaints  made 
by  said  plaintiff  to  have  been  simulated  in- 
stead of  real,  would  not  render  evidence  in 
support  of  the  character  of  the  plaintiff  admis- 
sible. The  court  said:  "  Proof  that  it  was 
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Admissibility : 


CHARACTER  {IN  EVIDENCE). 


General  Rules. 


Character  of  Deceased  in  Homicide  —  Of  Prosecutrix  in  Rape  or  Seduction.  —  And  the 

general  rule  is  that  the  prosecution  cannot  give  evidence  that  the  character  of 
the  deceased  in  homicide,  or  of  the  prosecutrix  in  rape  or  seduction,  is  good, 
until  the  defendant  makes  an  attack  upon  it.1 

In  the  Case  of  a  witness,  the  adverse  party  must  attack  his  credibility  before 


possible  for  a  person  to  have  sworn  falsely 
or  acted  dishonestly,  does  not  constitute  an 
attack  upon  such  person's  character,  and  until 
his  character  is  assailed,  evidence  is  not  ad- 
missible in  support  thereof." 

Malicious  Prosecution.  —  In  actions  for  mali- 
cious prosecution,  there  is  a  conflict  of  author- 
ity as  to  whether  the  plaintiff  may  introduce 
evidence  of  his  good  character  before  it  is 
attacked;  this  matter  will  be  found  fully 
discussed  elsewhere  in  this  work.  See  the 
title  Malicious  Prosecution. 

Libel  and  Slander  —  Justification.  —  A  discus- 
sion of  the  admissibility  of  evidence  of  the 
plaintiff's  good  character,  when  the  defendant 
in  an  action  for  slander  or  libel  has  introduced 
evidence  in  justification,  will  be  found  in  a 
subsequent  article.  See  the  title  Likel  and 
Slander. 

1.  Defendant  Must  First  Attack  Character  of 
the  Deceased.  —  Ben  v.  State,  37  Ala.  103;  Hus- 
sey  v.  State,  87  Ala.  121 ;  People  v.  Anderson, 
39  Cal.  704;  People  v.  Bezy,  67  Cal.  223; 
Pound  v.  State,  43  Ga.  88;  State  v.  Potter,  13 
Kan.  416;  Parker  v.  Com.,  96  Ky.  212;  Brunet 
v.  State,  12  Tex.  App.  521;  Graves  v.  State,  14 
Tex.  App.  113;  State  v.  Eddon,  8  Wash.  292. 
See  the  title  Homicide. 

Evidence  Equivalent  to  an  Attack.  — "  But 
there  may  be  such  attacks  made  as  will  au- 
thorize the  admission  of  evidence  of  good 
character  without  any  witness  having  testified 
directly  that  the  reputation  of  the  attacked 
party  was  bad,  and  that  seems  to  be  the  case 
here.  The  defendant,  and  others  in  his  be- 
half, had  testified  to  many  facts  tending  to 
show  that  the  deceased  possessed  a  quarrel- 
some, turbulent,  and  violent  disposition;  that 
he  was  in  the  habit  of  using  very  bad  lan 
guage  towards  the  defendant  and  his  family; 
that  he  had  frequently  made  threats  against 
them,  including  defendant;  that  upon  one 
occasion  he  had  wantonly  shot  at  him,  and 
at  the  time  of  the  homicide  was  making  a 
murderous  assault  upon  him.  We  think  this 
was  equivalent  to  proving  his  character  as  a 
quarrelsome,  turbulent,  and  violent  boy,  and 
fully  justified  the  admission  of  the  evidence 
of  good  character  in  rebuttal."  State  v. 
Vaughan,  (Nev.  1895)  39  Pac.  Rep.  733.  To 
the  same  effect  are  Davis  v.  People,  114  111. 
95;  Bowlus  v.  State,  130  Ind.  227;  Fields  v. 
State,  134  Ind.  46;  Russell  v.  State,  11  Tex. 
App.  296. 

Indirect  Attack.  —  In  Fields  v.  State,  134  Ind. 
46,  it  was  held  that  where  the  defendant  testi- 
fied that  the  deceased  assaulted  him  and  that 
he  apprehended  great  injury  to  life  or  limb 
from  the  assault,  on  rebuttal  the  state  could 
introduce  evidence  to  show  that  the  deceased 
was  a  quiet  and  peaceable  man.  See  also 
Davis  v.  People,  114  111.  86. 

Character  of  the  Prosecutrix  in  Rape.  —  The 
state  cannot  show  that  the  character  of  the 
prosecutrix  is  good  as  to  chastity  until  attacked 


by  the  accused.  People  v.  Hulse,  3  Hill  (N. 
Y.)  309.  See  also  People  v.  Tyler,  36  Cal. 
522.  Compare  State  v.  DeWolf,  8  Conn.  93,  20 
Am.  Dec.  90.    See  also  the  title  Rape. 

Presumption  as  to  Chastity  in  Seduction.  —  I  n 
some  jurisdictions  it  is  held  that  the  injured 
female,  in  a  prosecution  for  seduction,  is  pre- 
sumed to  be  a  person  of  good  character  for 
chastity. 

Alabama.  —  Wilson  -'.  State,  73  Ala.  527. 

Arkansas.  —  Polk  v.  State,  40  Ark.  482,  48 
Am.  Rep.  17. 

Georgia.  —  Wood  v.  State,  48  Ga.  192,  15 
Am.  Rep.  664;  McTyier  v.  State,  91  Ga.  254. 

Iowa.  — State  v.  Andre,  5  Iowa  389;  State  v. 
Boak,  5  Iowa  430:  State  v.  Sutherland,  30 
Iowa  570;  State  v.  Curran,  51  Iowa  112;  State 
v.  Hemm,  82  Iowa  609. 

Michigan.  —  People  v.  Brewer,  27  Mich. 
134;  People  -■.  Squires,  49  Mich.  487. 

New  York.  —  People  v.  Kane,  14  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  15. 

Virginia.  --  Mills  v.  Com.,  93  Va.  815. 

In  others,  it  is  held  that  the  prosecution 
must  show  the  good  character  of  such  female 
in  this  respect. 

California.  —  People  v.  Roderigas,  49  Cal. 
9;  People  v.  Wallace,  109  Cal.  611. 

Kansas.  —  State  v.  Bryan,  34  Kan.  63. 

Minnesota. — State  Wenz,  41  Minn.  196; 
State  v.  Lockerby,  50  Minn.  363,  36  Am.  St. 
Rep.  656. 

Missouri.  —  State  v.  McCaskey,  104  Mo. 
644;  State  v.  Eckler,  106  Mo.  585,  27  Am.  St. 
Rep.  372. 

New  Jersey.  —  Zabriskie  v.  State,  43  N.  J. 
L.  640,  39  Am.  Rep.  610. 

Pennsylvania.  —  Oliver  v.  Com.,  101  Pa.  St. 
215,  47  Am.  Rep.  704. 

Wisconsin .  —  West  v.  State,  I  Wis.  210. 

See  also  the  title  Seduction. 

Attempted  Impeachment. — "As  to  the  other 
bill  of  exception,  with  regard  to  the  right  of 
the  state  to  introduce  evidence  of  good  charac- 
ter for  chastity  of  the  prosecutrix,  the  objec- 
tion raised  being  that  such  evidence  is  inad- 
missible until  the  defendant  has  first 
impeached  her  character,  such  objection  is  not 
maintainable  where  an  effort  on  the  part  of  de- 
fendant has  been  made  for  this  purpose.  An 
attempt  by  defendant  to  impeach  raises  the 
issue  sufficiently  to  warrant  and  justify  the 
prosecution  in  the  introduction  of  evidence 
upon  the  subject  "  Wilson  v.  State,  17  Tex. 
App.  525. 

Inadmissible  Evidence  as  a  Ground  for  Showing 
Good  Character.  -  "  Whether  the  acts  affecting 
the  character  of  the  prosecuting  witness  for 
chastity  given  in  evidence  by  defendant  were 
admissible  or  not,  the  giving  of  these  in  evi- 
dence by  defendant,  we  think,  put  her  charac- 
ter for  chastity  sufficiently  in  issue  to  justify 
evidence  on  the  part  of  the  prosecution  to  sup- 
port her  general  character  for  chastity." 
People  v.  Tyler,  36  Cal.  522. 
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Admissibility : 


CHARACTER  (IN  EVIDENCE). 


General  Kules. 


the  party  calling  him  can  offer  evidence  in  support  of  his  character.1 

Defendant  in  Criminal  Prosecution.  —  While  there  is  no  presumption  that  the 
defendant  in  a  criminal  prosecution  is  not  a  person  of  good  character,  still 
the  accusation  made  against  him  is  a  sufficient  attack  to  render  evidence  as  to 
his  good  character  admissible,  and  until  such  evidence  is  introduced  by  him 
the  prosecution  cannot  show  his  character  bad.a 


1.  Witnesses  —  Alabama.  —  Morgan  v.  State, 

88  Ala.  223. 

1     •  :ja.  — ■  Hamilton  v.  Conyers,  28  Ga.  276. 

Illinois.  —  Magee  v.  People,  139  111.  138. 

Indiana. — Clackner  v.  State,  33  Ind.  412; 
Knight  t.  State,  70  Ind.  375. 

Missouri. — State  v.  Thomas,  78  Mo.  327; 
State  v.  Cooper,  71  Mo.  436;  Fulkerson  v. 
Murdoek,  53  Mo.  App.  1 59. 

New  York. — Kauffman  v.  People,  11  Hun 
(N.  Y.)  82;  People  v.  Rector,  19  Wend.  (N.  Y.) 
569. 

Pennsylvania. — Wertz  v.  May,  21  Pa.  St.  274. 

See  also  the  title  Witnesses. 

The  Same  Kule  Applies  to  the  Accused  as  a  Wit- 
ness. —  It  is  not  admissible  to  prove  that  the 
character  of  a  defendant  who  has  taken  the 
stand  as  a  witness,  is  good  for  truthfulness, 
unless  the  opposite  party  has  tried  to  impeach 
him.  Funderberg  v.  State,  100  Ala.  36;  Peo- 
ple v.  Cowgill,  93  Cal.  596;  Petty  v.  Com., 
(Ky.  1891)  15  S.  W.  Rep.  1059;  Sheppard  v. 
Yocum,  10  Oregon  402;  Osmun  v.  Winters,  25 
Oregon  260. 

Mere  Conflict  of  Evidence  Is  Not  an  Attack.  — 
Evidence  to  sustain  the  reputation  of  a  wit- 
ness for  truth  and  veracity  is  not  admissible 
when  the  good  character  of  the  witness  in  that 
respect  has  not  been  directly  assailed.  A  mere 
conflict  between  the  evidence  of  the  witness 
and  that  of  other  witnesses  does  not  authorize 
evidence  to  support  character. 

Alabama.  —  Funderberg     State,  100  Ala.  36. 

Connecticut.  —  Rogers  v.  Moore,  10  Conn.  13. 

Indiana.  —  Pruitt  v.  Cox,  21  Ind.  15;  John- 
son v.  State,  21  Ind.  329. 

Massachusetts. — Atwood  v.  Dearborn,  1 
Allen  (Mass.)  483,  79  Am.  Dec.  755;  Russell 
v.  Coffin,  8  Pick.  (Mass.)  143. 

Missottri.  —  Fulkerson  v.  Murdoek,  53  Mo. 
App.  151. 

Texas.  —  Phillips  v.  State,  19  Tex.  App. 
158;  Rushing  v.  State,  25  Tex.  App.  607. 

Accomplice  as  a  Witness.  —  The  character  of 
.an  accomplice  who  becomes  a  witness  can, 
when  attacked,  be  sustained  by  evidence  of 
good  character.  Anderson  v.  State,  34  Tex. 
Crim.  Rep.  546. 

Corroboration  Admissible  Because  of  Attempted 
Attack.  —  "In  the  view  we  take  of  this  mat- 
ter, any  inquiries  of  witnesses  by  one  party, 
as  to  the  general  reputation  for  truth  and 
veracity  of  a  witness  introduced  by  the  other 
party,  are  to  be  considered  as  an  impeachment 
of  the  general  character  of  the  witness,  so  far 
as  to  open  that  subject  to  the  introduction  of 
evidence  to  sustain  his  good  character.  The 
attempt  thus  made  to  impeach  may  prove 
wholly  abortive,  as  it  often  does  upon  evidence 
apparently  more  unfavorable.  But  if  the 
party  against  whom  the  witness  is  called  is 
not  content  to  leave  the  credit  of  the  witness 
to  be  judged  of  by  his  appearance  on  the 
stand,  the  testimony  he  gives,  and  the  contra- 
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dictory  testimony  that  may  be  offered,  but 
opens  another  ground  of  impeachment,  and 
voluntarily  enters  upon  the  same  before  the 
jury  by  inquiries  pertinent  to  that  issue,  he 
cannot,  because  he  finds  that  he  has  been  un- 
successful, limit  the  inquiry  to  the  witnesses 
to  whom  he  has  propounded  interrogatories. 
It  is  open  to  the  other  party  in  such  case  to 
sustain  the  reputation  of  his  witness  in  the 
usual  form  of  calling  witnesses  to  testify 
to  his  good  character  as  a  man  of  truth 
and  veracity."  Com.  v.  Ingraham,  7  Gray 
(Mass.)  46. 

Attack  in  Argument.  —  Mere  attacks  in  the 
argument  of  counsel  on  a  witness's  veracity 
do  not  justify  the  admission  of  testimony  to 
sustain  his  reputation  for  truth  and  veracity. 
Ricks  v.  State,  19  Tex.  App.  308. 

Attack  by  Proving  Conflicting  Statements  and 
by  Cross-Examination.  —  There  is  a  conflict  of 
authority  as  to  whether  proof  that  the  witness 
has  made  statements  out  of  court  at  variance 
with  his  testimony  will  let  in  evidence  of 
good  character,  and  just  what  attack  upon  a 
witness  upon  cross-examination  will  make 
such  evidence  admissible  is  not  well  settled. 
A  full  discussion  of  both  of  these  questions 
will  be  found  elsewhere  in  this  work.  See  the 
title  Witnesses. 

2.  Defendant  Only  Can  Put  His  Character  in 
Issue  —  England.  —  Reg.  v.  Tuberfield,  10  Cox 
C.  C.  1;  Reg.  v.  Rowton,  11  Jur.  N.  S.  325. 

Alabama.  —  Harrison  v.  State,  37  Ala.  154. 

Delaware.  —  State  v.  Carter,  I  Houst.  Cr. 
Cas.  (Del.)  402;  State  v.  Lodge,  9  Houst.  (Del.) 
542. 

Georgia.  —  Pound  v.  State,  43  Ga.  88. 

North  Carolina.  —  State  v.  Merrill,  2  Dev. 
L.  (N.  Car.)  269. 

Indiana.  —  Fletcher  v.  State,  49  Ind.  124,  19 
Am.  Rep.  673;  Farley  v.  State,  57  Ind.  331; 
Knight  v.  State,  70  Ind.  375;  Morrison  v. 
State,  76  Ind.  335. 

Iowa.  —  State  v.  Kabrich,  39  Iowa  277. 

Kentucky. — Young  v.  Com.,  6  Bush  (Ky.) 
312;  Petty  v.  Com.,  (Ky.  1891)  15  S.  W.  Rep. 
1059;  Montgomery  v.  Com.,  (Ky.  1895)  30  S. 
W.  Rep.  602. 

Massachusetts. — Com.  v.  Hardy,  2  Mass. 
317;  Com.  v.  Webs'ter,  5  Cush.  (Mass.)  325,  52 
Am.  Dec.  711;  Com.  v.  O'Brien,  119  Mass. 
345,  20  Am.  Rep.  325. 

Missouri.  —  State  v.  Nelson,  98  Mo.  414; 
State  v.  Sibley,  131  Mo.  519;  State  v.  Creson, 
38  Mo.  372. 

Nebraska.  —  Olive  v.  State,  n  Neb.  1. 

New  Hampshire.  —  State  v.  Lapage,  57  N. 
H.  245,  24  Am.  Rep.  69. 

New  York.  —  People  v.  Bodine,  1  Den.  (N. 
Y.)  314;  People  v.  White,  14  Wend.  (N.  Y.)  ill; 
People  v.  McKane,  143  N.  Y.  455. 

Rhode  Island.  —  State  v.  Waldron,  16  R.  I. 
191;  State  v.  Ellwood,  17  R.  I.  763;  State  v. 
Hull,  18  R.  I.  207. 
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2.  Trait  Involved  —  a.  In  General. 

South  Carolina.  —  State  v.  Merriman,  34  S. 
Car.  18. 

Texas.  —  Lincecum  v.  State,  29  Tex.  App. 
328,  25  Am.  St.  Rep.  727;  Felsenthal  v.  State, 
30  Tex.  App.  675:  Jones  v.  State,  10  Tex. 
App.  552;  Johnson  v.  State,  17  Tex.  App. 
565. 

"  It  is  a  fundamental  principle  of  the  crimi- 
nal law  that  the  character  of  a  defendant  can- 
not be  impeached  or  attacked  by  the  state 
unless  he  puts  his  character  in  issue,  either  by 
becoming  a  witness  in  his  own  behalf  or  by 
offering  evidence  in  support  of  his  character." 
State  v.  Hull,  18  R.  I.  207. 

Bad  Character  of  the  Defendant  —  When  Admis- 
sible.—  In  Com.  v.  Webster,  5  Cush.  (Mass.) 
295,  52  Am.  Dec.  711,  Shaw,  C.  J.,  said:  "  It 
is  the  privilege  of  the  accused  to  put  his  char- 
acter in  issue  or  not.  If  he  does,  and  offers 
evidence  of  good  character,  then  the  prosecu- 
tion may  give  evidence  to  rebut  and  counter- 
act it.  But  it  is  not  competent  for  the  govern- 
ment to  give  in  proof  the  bad  character  of  the 
defendant,  unless  he  first  opens  that  line  of 
inquiry  by  evidence  of  good  character." 

An  Accusation  of  Crime  is  Not  a  Stain  upon 
Character,  —  An  instruction  by  which  the  jury 
are  given  to  understand  that,  by  reason  of 
being  indicted  and  put  upon  trial,  the  charac- 
ter of  the  accused  "  has  a  stain  or  imputation  " 
cast  upon  it,  and  that  his  proof  of  good  charac- 
ter was  "  to  remove  this  stain  or  imputation," 
and  to  restore  the  character  to  its  former  state, 
is  erroneous.    Olive  v.  State,  11  Neb.  I. 

Character  of  Accused  is  Presumed  Good.  —  "The 
law  invests  every  person  accused  of  crime 
with  a  presumption  in  favor  of  good  character, 
and  the  state  cannot  offer  evidence  to  impeach 
such  character  until  the  accused  has  put  his 
general  character  in  issue  by  offering  evidence 
in  support  of  it.  The  presumption  in  favor  of 
good  character  continues,  and  must  be  in- 
dulged, as  long  as  the  accused  rests  upon  such 
presumption;  but  when  he  abandons  the 
shield  which  the  law  has  thrown  around  him, 
and  attempts  by  affirmative  evidence  to  prove, 
as  a  fact,  that  his  general  character  is  good, 
he  opens  the  door  for  the  admission  of  evidence 
on  the  part  of  the  state  to  prove  that  his  char- 
acter is  bad.  The  law  also  indulges  a  pre- 
sumption in  favor  of  the  good  character  of 
witnesses,  and  the  party  producing  them  can- 
not offer  evidence  in  support  of  such  character 
until  the  adverse  party  puts  such  character  in 
issue  in  some  of  the  modes  known  to  the 
law."  Fletcher  v.  State,  49  Ind.  124,  19  Am. 
Rep.  673.  To  the  same  effect  are  U.  S.  v. 
Buntin,  10  Fed.  Rep.  730;  Lincecum  v.  State, 
29  Tex.  App.  328,  25  Am.  St.  Rep.  727;  Ste- 
phens v.  State,  20  Tex.  App.  255. 

The  prisoner  is  entitled  to  the  presumption 
of  having  sustained  a  good  character  up  to 
the  time  of  the  alleged  murder,  and  this  pre- 
sumption remains  in  his  favor  unless  the  jury 
shall  believe  from  the  evidence  that  he  in  fact 
was  not  entitled  to  such  reputation.  U.  S.  v. 
Neverson,  1  Mackey  (D.  C.)  152. 

Not  Conclusively  Presumed  Good.  —  When  no 
evidence  as  to  the  character  of  the  defendant 
is  introduced,  an  instruction  that  "  the  char- 
acter of  every  defendant  in  a  criminal  case  is 


—  The  general  rule  is  that  evidence  of 

conclusively  presumed  to  be  good,"  is  too 
strong.    State  v.  Smith,  50  Kan.  69. 

Ordinary  Degree  of  Fairness.  —  In  People  v. 
Fair,  43  Cal.  137,  it  was  held  that  the  character 
of  a  defendant  in  a  criminal  prosecution  was 
presumed  to  be  of  an  ordinary  degree  of  fair- 
ness and  was  not  open  to  attack  until  such  de- 
fendant had  offered  evidence  to  support  it. 
To  the  same  effect  are  People  v.  Bodine,  1 
Den.  (N.  Y.)  281;  Ackley  v.  People,  g  Barb. 
(N.  Y.)  609. 

No  Presumption  As  to  Character.  —  In  Danner 
v.  State,  54  Ala.  127,  25  Am.  Rep.  662,  Man- 
ning, J.,  said:  "  While  it  is  true  that  the  law 
presumes  every  one  to  be  innocent  until  the 
contrary  appears  by  evidence,  it  does  not  pre- 
sume every  one  to  have  a  good  character.  It 
presumes  nothing  in  respect  to  a  defendant's 
general  reputation.  In  the  absence  of  all 
proof  on  the  subject,  his  character  is  not  to  be 
taken  as  either  good  or  bad;  and  the  jury  are 
not  authorized,  by  assuming  that  it  is  one  or 
the  other,  to  let  it  have  weight  in  inclining 
them  toward  eitner  his  acquittal  or  his  convic- 
tion." Followed  in  Little  v.  State,  58  Ala. 
265;  Dryman  v.  State,  102  Ala.  130. 

Only  Character  as  to  Credibility  Put  in  Issue 
by  Becoming  a  Witness.  —  "  As  the  respondent 
was  a  witness  in  his  own  behalf,  it  was  com- 
petent to  shake  his  credit  by  injuring  his  char- 
acter. In  this  respect  he  stood  like  any  other 
witness.  But  as  he  alone  could  put  his  char- 
acter in  issue,  as  bearing  on  the  question  of 
guilty  or  not  guilty,  and  did  not  do  it,  the  evi- 
dence of  bad  character  elicited  on  cross-exami- 
nation could  not  be  used  to  show  guilt,  but 
only  to  shake  his  credit;  for,  conceding  what 
is  contended  for,  that  the  presumption  of  in- 
nocence is  not  of  equal  weight  as  evidence  in 
respect  of  all  men,  but  weighty  or  light  accord- 
ing to  the  character  disclosed  by  the  evidence, 
yet  the  evidence  must  come  in  a  way  to  make 
it  admissible  against  character  as  affecting 
that  presumption,  before  it  can  be  used  for 
that  purpose."    State  v.  Broderick,  61  Vt.  421. 

Keeper  of  House  of  111  Fame.  —  There  is  a  con- 
flict of  authority  as  to  whether  the  prosecution 
can  introduce  evidence  of  the  bad  character  as 
to  chastity  of  a  person  accused  of  keeping  a 
house  of  ill  fame,  before  the  accused  offers 
evidence  of  her  good  character;  but  the 
weight  of  authority  is  against  its  admission. 
U.  S.  v.  Jourdine,  4  Cranch  (C.  C.)  338;  U.  S. 
v.  Warner,  4  Cranch  (C.  C.)  342;  U.  S.  v. 
Nailor,  4  Cranch  (C.  C.)  372;  State  v.  Hull,  18 
R.  I.  207;  Allen  v.  State,  15  Tex.  App.  320; 
Gamel  v.  State,  21  Tex.  App.  357.  Contra. 
State  v.  Hendricks,  15  Mont.  194,  48  Am.  St. 
Rep.  666;  State  v.  McDowell,  Dudley  L.  (S. 
Car.)  346.  See  also  the  title  Disorderly 
Houses. 

Admissible  after  Certain  Other  Evidence  is 
Introduced. —  In  State  -■.  Brunell,  29  Wis. 
435,  the  court  said:  "We  think  the  correct 
rule  of  evidence  in  this  case,  and  in  like  cases, 
is  that  the  prosecution  must,  in  the  first  in- 
stance, introduce  testimony  showing,  or  tend- 
ing to  show,  that  the  defendant  is  the  keeper 
of  the  house  alleged  to  be  a  common  bawdy 
house;  and  then  testimony  of  the  general 
reputation  of  the  house,  of  the  persons  fre- 
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character,  when  admissible,  should  be  so 
analogy  to  the  trait  involved.1 

quenting  the  same,  and  of  the  defendant,  is 
admissible,  as  tending  to  show  the  real  char- 
acter of  the  house."  Followed  in  Betts  v. 
State,  93  Ind.  375;  Whitlock  v.  State,  4  Ind. 
App.  432. 

"  Accompanied  by  evidence  (which  appears 
to  have  been  given),  that  the  defendant  held 
herself  out  as  having  control  over,  managing, 
and  keeping  the  house,  and  that  it  was  fre- 
quented by  persons  of  dissolute  habits,  and 
that  the  reputation  of  its  inmates  for  chastity 
was  bad,  it  was  permissible  to  show  that  the 
character  of  the  defendant  for  chastity  was 
bad."    Sparks  v.  State,  59  Ala.  82. 

Character  of  the  Lessor  Inadmissible.  —  Under 
an  indictment  for  letting  a  house  to  be  used 
as  a  house  of  ill  fame,  evidence  of  the  bad 
character  of  the  defendant  for  virtue  is  inad- 
missible.   Graeter  v.  State,  105  Ind.  271. 

Michigan  Statute  as  to  Lessee.  —  Under  sec- 
tion 7702  of  the  Compiled  Laws  of  Michigan, 
which  makes  the  letting  of  a  dwelling  house, 
"  knowing  that  the  lessee  intends  to  use  it  as 
a  place  of  resort  for  the  purpose  of  prostitu- 
tion and  lewdness,"  a  crime,  the  prosecutor 
may  prove  that  the  lessee  is  a  woman  of  ill 
repute,  and  had  previously  kept  houses  of  ill 
repute.    People  v.  Saunders,  29  Mich.  269. 

Maryland  Statute  as  to  Common  Thief.  —  When 
the  defendant  was  indicted  for  being  a  com- 
mon thief  under  the  statute  (Act  1864,  c.  38) 
in  which  it  is  provided  that  "  any  evidence  of 
facts  or  reputation  proving  that  such  person 
is  habitually  and  by  practice  a  thief,  shall  be 
sufficient  for  his  conviction  if  satisfactorily 
establishing  the  fact,"  it  was  held  to  be  com- 
petent for  the  prosecution  to  introduce  evidence 
as  to  the  character  of  the  defendant  although 
he  had  not  put  his  character  in  issue.  World 
v.  State,  50  Md.  49. 

Eight  of  an  Attorney  to  Comment  Upon.  —  In 
Cluck  v.  State,  40  Ind.  263,  it  was  held  that  the 
prosecuting  attorney  could  not  comment  upon 
the  character  of  the  accused,  unless  the  ac- 
cused enabled  him  to  do  so  by  calling  wit- 
nesses in  support  of  his  character. 

1.  General  Eule  —  Eestriction  as  to  Trait  In- 
volved. — '  "  Phill.  Ev.  (9th  ed.)  469;  2  Russ.  on 
Crimes,  ^  784;  3  Greenl.  on  Ev.,  §  25;  People 
v.  Josephs,  7  Cal.  129;  Church  v.  Drummond,  7 
Ind.  17;  State  v.  Curran,  51  Iowa  112;  State 
v.  Morse,  67  Me.  428;  Sawyer  v.  Eifert,  2  Nott 
&  M.  (S.  Car.f  511,  10  Am.  Dec.  633.  Compare 
1  Bishop  Crim.  Proc.  (3d  ed.),  §  1113;  Hopps 
v.  People,  31  111.  385,  83  Am.  Dec.  231.  See 
also  the  cases  cited  in  the  notes  following. 

Larceny  and  Purglary.  —  Evidence  of  the 
character  of  om.  accused  of  larceny  or  bur- 
glary is  limited  to  general  reputation  for  hon- 
esty. Hays  v.  State,  no  Ala.  60;  State  v. 
Bloom,  68  Ind.  54,  34  Am.  Rep.  247;  Com.  v. 
Leonard.  140  Mass.  473,  54  Am.  Rep.  485; 
Com.  v.  Wilson,  152  Mass.  12.  See  also  Jupitz 
v.  People,  34  111.  5i( 

Eeputation  for  Profanity.  —  When  a  defendant 
is  being  tried  for  larceny,  his  general  reputa- 
tion for  profanity  is  inadmissible.  Butlers. 
State,  91  Ala.  87. 

Arson.  —  In  State  v.  Emery,  59  Vt.  84,  it 


restricted  as  to  have  some  reference  or 


was  held  that  evidence  that  the  defendant, 
who  was  accused  of  having  committed  arson, 
had  been  an  orderly,  industrious  citizen,  was. 
inadmissible. 

General  Bad  Character  Admissible.  —  In  Leader 
v.  State,  4  Tex.  App.  162,  it  was  held  that 
under  the  statute  of  Texas  (Paschal's  Dig., 
art.  2302),  providing  that  the  truth  may  be 
shown  in  justification  of  the  defendant  who  is 
being  prosecuted  for  a  criminal  libel  "  where 
it  is  stated  in  the  libel  that  a  person  is  of  noto- 
riously bad  or  infamous  character,"  evidence 
of  the  general  bad  character  of  the  prosecut- 
ing witness  was  admissible. 

Peace  and  Quiet  —  When  Personal  Violence  Is 
an  Element  —  Alabama.  —  Jackson  v.  State,  77 
Ala.  18. 

California.  —  People  v.  Stewart,  28  Cal.  395 ; 
People  v.  Cowgill,  93  Cal.  596. 

Georgia.  —  Keener  v.  State,  18  Ga.  194,  63 
Am.  Dec.  269. 

Illinois.  —  Hirschman  v.  People,  101  111.  568. 

Indiana.  —  Walker  v.  State,  102  Ind.  502; 
Kahlenbeck  v.  State,  119  Ind.  118;  Hall  v. 
State,  132  Ind.  317;  Carr  v.  State,  135  Ind.  I, 
41  Am.  St.  Rep.  408. 

Iowa.  —  State  v.  Ward,  73  Iowa  532. 

Kentucky.  —  Com.  v.  Hoskins,  (Ky.  1896)  35. 
S.  W.  Rep.  284,  citing  3  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  in.  Compare  Warren  v.  Com., 
(Ky.  1896)  35  S.  W.  Rep.  1028. 

Minnesota .  —  State  v.  Rose,  47  Minn.  47. 

Mississippi.  —  McDaniel  v.  State,  8  Smed.  & 
M.  (Miss.)  401,  47  Am.  Dec.  93. 

Missouri.  — State  v.  O'Connor,  31  Mo.  389. 

Nebraska.  —  Basye  v.  State,  45  Neb.  261. 

New  York.  —  Sawyer  v.  People,  (Ct.  App.)  r 
N.  Y.  Crim.  Rep.  249. 

North  Carolina.  —  State  v.  Gooch,  94  N.  Car. 
987. 

Texas.  —  Plasters  v.  State,  I  Tex.  App.  673; 
Jones  v.  State,  10  Tex.  App.  552;  Johnson  v. 
State,  17  Tex.  App.  565.  See  also  Kidwell  v.- 
State,  (Tex.  Crim.  App.  1895)  33  S.  W.  Rep. 
342. 

Wisconsin.  —  Conners  v.  State,  47  Wis.  523; 
Hardtke  v.  State,  67  Wis.  552. 

Eeasons  for  Eule.  —  In  Morgan  v.  State,  88 
Ala.  223,  it  was  held  that  on  a  trial  for  assault 
with  intent  to  kill,  evidence  of  the  good  char- 
acter of  the  defendant  for  truth  and  veracity 
should  not  have  been  admitted.  The  court 
said:  "  This  was  illegal  evidence.  If  it  was 
offered  to  generate  a  doubt  of  his  guilt,  or  to 
solve  an  existing  doubt  in  his  favor,  it  was 
incompetent,  because  it  did  not  go  to  any 
characteristic  or  quality  which  tended  to  illus- 
trate or  shed  light  on  the  offense  charged. 
That  he  had  the  reputation  of  being  a  quiet, 
peaceable  man,  or  the  like,  would  have  had  a 
tendency  to  lead  the  jury  to  believe  that  he  did 
not  commit  the  violent  act  with  which  he  was 
charged;  but  the  fact  that  he  bore  a  good 
character  for  truth  could  exert  no  legitimate 
influence  in  determining  whether  he  had  been 
guilty  of  a  malicious,  violent,  and  deadly 
assault,  however  potent  such  evidence  would 
be  had  he  been  charged  with  crimen  falsi. 
The  object  and  effect  of  such  evidence  is  to- 
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General  Rules.. 


When  Personal  Violence  Is  an  Element.  —  Thus,  in  all  prosecutions  in  which  per- 
sonal violence  is  an  element  of  the  offense  charged,  such  as  assault,  homicide,, 
and  rape,  the  evidence  should  be  restricted  to  the  reputation  of  the  accused  for 
peace  and  quiet.1 

Homicide.  —  And  the  like  rule  prevails  as  to  the  character  of  the  deceased  in, 
homicide.2 

Perjury.  —  The  general  reputation  of  the  defendant  for  veracity  is  the  proper 
subject  of  inquiry  when  he  is  charged  with  perjury.3 

Rape  or  Seduction.  —  In  a  prosecution  for  seduction  or  rape,  the  character  of: 
the  prosecutrix  for  chastity  is  the  only  evidence  properly  admissible.4 

Libel  and  Slander.  —  But  in  an  action  of  libel  or  slander,  the  weight  of  authority 
is  to  the  effect  that  it  may  be  shown  that  the  plaintiff's  general  reputation  is 
bad,  besides  showing  that  his  reputation  is  bad  in  respect  to  the  charge  made 
by  the  alleged  slanderous  or  libelous  words.5 

Malicious  Prosecution.  —  And  general  bad  reputation  may  be  shown  in  an  action 
for  malicious  prosecution.6 

b.  As  TO  WITNESSES  —  (i)  Truth  and  Veracity.  —  Following  the  general 
rule,  it  is  held  in  many  jurisdictions  that  evidence  as  to  the  character  of  a 
witness  is  confined  to  general  reputation  for  truth  and  veracity,  as  the  purpose 
for  which  such  evidence  is  introduced  is  to  impeach  the  credibility  of  the 
witness.7 


disprove  guilt,  by  furnishing  a  presumption 
that  the  defendant  would  not  have  committed 
the  offense;  and  hence  the  character  sought  to 
be  proved  must  be  such  as  would  make  it  un- 
likely that  the  party  would  do  the  controverted 
act;  as,  for  example,  in  murder,  the  prisoner's 
reputation  for  peace  and  good  order  is  admis- 
sible." To  the  same  effect,  see  Kee  v.  State, 
28  Ark.  155;  State  v.  Pearce,  15  Nev.  188. 

Felonious  Assault.  —  A  defendant  who  was 
being  tried  for  a  felonious  assault,  offered  to 
introduce  evidence  as  to  his  general  reputation 
as  a  peaceable  and  law-abiding  citizen.  It 
was  held  that  the  exclusion  of  this  evidence 
was  erroneous.  The  court  said:  "  In  a  crimi- 
nal prosecution,  the  good  character  of  a  de- 
fendant is  always  admissible,  but  the  law 
limits  the  inquiry  in  such  cases  to  his  general 
character  as  to  the  trait  in  issue."  State  v. 
King,  78  Mo.  555,  citing  State  v.  Dalton,  27 
Mo.  13. 

1.  Peace  and  Quiet  Involved  in  Rape.  —  On  the 
trial  of  one  accused  of  rape,  evidence  as  to 
character  is  not  limited  to  his  general  reputa- 
tion for  chastity  and  morality,  but  evidence 
that  the  defendant  is  a  peaceable  and  law- 
abiding  man  is  admissible.  Lincecum  v. 
State,  29  Tex.  App.  328,  25  Am.  St.  Rep.  727, 
citing  3  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
no. 

Character    for    Bravery    Not    Admissible.  — 

"  Whether  a  man  who  kills  another  has  the 
character  of  a  brave  man  or  of  a  coward  is 
not  a  question  for  investigation  in  a  trial  for 
murder.  The  criminality  of  an  act  does  not 
depend  upon  the  bravery  or  the  cowardice  of 
the  accused."    Keycs  7/.  State,  122  Ind.  527. 

Reputation  as  a  8oldier.  —  Evidence  that  the 
defendant  when  in  the  army  had  the  reputa- 
tion of  being  a  good  and  valiant  soldier,  is 
irrelevant.  People  v.  Garbutt,  17  Mich.  9,  97 
Am.  Dec.  162. 

The  accused  offered  evidence  to  show  that 
as  a  citizen  his  character  was  peaceable.  In 
rebuttal,  the  prosecution  offered  to  show  by  a 


witness  who  had  been  a  sergeant  in  the  com- 
pany to  which  the  accused  had  belonged,  and 
who  had  kept  a  record,  that  the  accused  was 
in  the  habit,  while  a  member  of  the  company, 
of  drinking,  gaming,  etc.,  and  that  his  char- 
acter as  a  soldier  was  bad.  It  was  held  that 
this  evidence  was  incompetent.  Burns  v. 
State,  23  Tex.  App.  641. 

Evidence  of  Chastity  Inadmissible.  —  In  People 
v.  Fair,  43  Cal.  137,  it  was  held  that  where  a 
female  defendant  was  being  tried  for  killing  a 
man,  evidence  of  her  character  for  chastity 
was  inadmissible. 

2.  See  infra,  this  title.  Criminal  Prosecu- 
tions—  Character  of  the  Deceased  in  Homicide ; 
and  the  title  Homicide. 

3.  Perjury.  —  Edgington  v.  U.  S.,  164  U.  S. 
361;  State  v.  Kinley,  43  Iowa  294.  See  also 
Moyer  v.  Moyer,  49  Pa.  St.  210;  and  see  the 
title  Perjury. 

4.  See  infra,  this  title,  Criminal  Prosecu- 
tions —  Prosecutrix  in  Rape  —  Prosecutrix  in 
Seduction.  And  see  the  titles  Rape;  Seduction. 

5.  Libel  and  Slander.  —  Eastland  v.  Caldwell, 
2  Bibb  (Ky.)  21,  4  Am.  Dec.  668;  Sickra  v. 
Small,  87  Me.  493,  47  Am.  St.  Rep.  344;  Stone 
v.  Barney,  7  Met.  (Mass.)  86,  39  Am.  Dec.  762; 
Clark  v.  Brown,  116  Mass.  504;  Root  v.  King, 
7  Cow.  (N.  Y.)  613.  But  see  Bracegirdle  v. 
Bailev,  1  F.  &  F.  536;  Myers  v.  Currie,  22  U. 
C.  Q.'B.  470;  Edgar  v.  Newell,  24  U.  C.  Q.  B. 
215.    See  the  title  Libei.  and  Slander. 

6.  Malicious  Prosecution.  —  Rosenkrans  v. 
Barker,  115  111.  331,  56  Am.  Rep.  169;  Bliz- 
zard v.  Hays,  46  Ind.  166,  15  Am.  Rep.  291; 
Mclntire  v.  Levering,  148  Mass.  546,  12  Am. 
St.  Rep.  594;  Peck  v.  Chouteau,  91  Mo.  138, 
60  Am.  Rep.  236;  Gee  v.  Culver,  13  Oregon 
598;  Taylor  t.  Dominick,  36  S.  Car.  368.  See 
also  the  title  Malicious  Prosecution. 

7.  Witnesses.  — Evidence  Confined  to  Truth  and 
Veracity —  United  States. — Teese  v.  Hunting- 
don, 23  How.  (U.  S.)  2;  U.  S.  v.  Vansickle,  2 
McLean  (U.  S.)  219;  U.  S.  v.  Masters,  4  Cranch 
(C.  C.)  479;  U.  S.  v.  White,  5  Cranch  (C.  C.)  38. 
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(2)  General  Moral  Character.  —  But  in  other  jurisdictions  general  moral 
character  may  be  shown  for  this  purpose.1 

statutes.  —  And  the  latter  doctrine  has  been  adopted  by  statutory  enactment 
in  some  jurisdictions.2 


Illinois.  —  Frye  -'.  State  Hank,  11  111.  376; 
Crabtree  v.  Kile,  21  111.  180;  Dimick  v.  Downs, 

S2  111.  570. 

Kansas. — Taylor  v.  Clendening,  4  Kan. 
524. 

Maine.  —  Phillips  v.  Kingfield,  19  Me.  375, 

36  Am.  Dec.  760;  State  v.  Bruce,  24  Me.  71; 
Shaw  v.  Emery,  42  Me.  59;  State  v.  Morse,  67 
Me.  428. 

Massachusetts.  —  Quinsigamond  Bank  v. 
Hobbs,  11  Gray  (Mass.)  250;  Com.  v.  Moore, 
3  Pick.  (Mass.)  194. 

Michigan.  —  People  v.  Abbott,  97  Mich.  484, 

37  Am.  St.  Rep.  360;  Michigan  Pipe  Co.  v. 
North  British,  etc.,  Ins.  Co.,  97  Mich.  493. 

Mississippi.  —  Newman  v.  Mackin,  13  Smed. 
&  M.  (Miss.)  383:  Smith  v.  State,  58  Miss.  867. 

New  Hampshire.  —  State  v.  Howard,  9  N. 
H.  4S5;  Kelley  v.  Proctor,  41  N.  H.  139. 
•  New  yersey.  —  Atwood  v.  Impson,  20  N.  J. 
Eq.  150. 

New  York. — Jackson  v.  Lewis,  13  Johns. 
(N.  Y.)  504;  Bakeman  v.  Rose,  14  Wend.  (N.  Y.) 
105;  Gilbert  v.  Sheldon,  13  Barb.  (N.  Y.)  623. 
Compare  Wright  v.  Paige,  36  Barb.  (N.  Y.)  438. 

Ohio.  —  Perkins  v.  Mobley,  4  Ohio  St.  668; 
Craig  v.  State,  5  Ohio  St.  605. 

South  Carolina.  — State  v.  Alexander,  2  Mill 
(S.  Car.)  171;  Clark  v.  Bailey,  2  Strobh.  Eq. 
(S.  Car.)  143;  State  v.  Robertson,  26  S.  Car. 
117.    See  also  State  v.  Murphy,  48  S.  Car.  I. 

Texas.  —  Boon  v.  Weathered,  23  Tex.  675; 
Ayres  v.  Duprey,  27  Tex.  593,  86  Am.  Dec. 
657;  Kennedy  v.  Upshaw,  66  Tex.  442. 

Vermont.  —  State  v.  Smith,  7  Vt.  141. 

Virginia.  —  Rixey  v.  Bayse,  4  Leigh  (Va.) 
330;  Uhl  v.  Com.,  6  Gratt.  (Va.)  706. 

Wisconsin.  —  Ketchingman  v.  State,  6  Wis. 
426. 

Object  of  the  Inquiry.— In  Rudstill  v.  Slinger- 
land.  18  Minn.  380,  the  court  said:  "  The  only 
object  in  inquiring  into  the  character  of  a  wit- 
ness is  to  ascertain  whether  his  statements  in 
themselves  are  entitled  to  credit.  If  he  is  a 
truthful  person  they  are,  otherwise  they  are 
not.  A  witness,  therefore,  in  coming  into  court 
would  perhaps  properly  be  considered  as  assert- 
ing his  character  for  truthfulness  to  be  good 
and  be  charged  with  notice  to  defend  it;  but 
we  are  unable  to  see  why  a  witness  should  be 
held  responsible  to  answer  for  or  be  required 
to  meet  an  attack  upon  his  character  in  any 
other  respect.  A  man  may  indulge  in  vices 
which  destroy  his  general  character,  yet  his 
truthfulness  and  his  reputation  for  truthful- 
ness may  be  unimpeachable.  An  inquiry  in 
such  a  case  as  to  his  moral  character  would 
mislead  instead  of  assist  in  arriving  at  the 
object  of  the  investigation,  namely,  his  credi- 
bility. It  would,  in  any  event,  be  an  unnec- 
essary attack  and  exposure  of  him  to  con- 
tempt and  disgrace.  Further,  by  such  general 
inquiry  as  to  character,  the  administration 
of  justice  would  be  hindered  and  delayed  by 
collateral  issues  and  be  more  easily  made  the 
channel  of  venting  private  hatred  and  malice. 
For  these,  among  other  reasons,  we  think  the 


better  general  rule  is  that  in  impeaching  the 
character  of  a  witness  in  this  mode  the  inquiry 
in  chief  must  be  restricted  to  his  credibility; 
that  is,  his  general  reputation  for  truth  and 
veracity." 

1.  General  Moral  Character  —  England.  — 
Mawson  v.  Hartsink,  4  Esp.  N.  P.  102.  See 
also  Rex  v.  Bispham,  4  C.  &  P.  392,  19  E.  C. 
L-  437- 

Alabama.  — Ward  v.  State,  28  Ala.  53;  De- 
Kalb  County  v.  Smith,  47  Ala.  407;  Holland 
v.  Barnes,  53  Ala.  83,  25  Am.  Rep.  595;  Motes 
v.  Bates,  80  Ala.  382;  Mclnerny  v.  Irvin,  90 
Ala.  275;  Mitchell  v.  State,  94  Ala.  68;  Byers 
v.  State,  105  Ala.  31;  Yarbrough  v.  State,  105 
Ala.  43. 

Kentucky.  —  Hume  v.  Scott,  3  A.  K.  Marsh. 
(Ky.)  260;  Blue  v.  Kibby,  1  T.  B.  Mon.  (Ky.) 
195,  15  Am.  Dec.  95;  Evans  v.  Smith,  5  T.  B. 
Mon.  (Ky.)  363,  17  Am.  Dec.  74;  Noel  v. 
Dickey,  3  Bibb  (Ky.)  268;  Tacket  v.  May,  3 
Dana  (Ky.)  79;  Thurman  v.  Virgin,  18  B.  Mon. 
(Ky.)  785.  Compare  Montgomery  v.  Com., 
(Ky.  1895)  30  S.  W.  Rep.  602. 

Missouri.  —  State  v.  Shields,  13  Mo.  236,  53 
Am.  Dec.  147;  State  v.  Hamilton,  55  Mo.  520; 
State  v.  Breeden,  58  Mo.  507;  State  v.  Grant, 
76  Mo.  239;  State  v.  Rider,  95  Mo.  474;  State 
v.  Shroyer,  104  Mo.  441,  24  Am.  St.  Rep.  344; 
State  v.  Raven,  115  Mo.  419;  State  v.  Smith, 
125  Mo.  2. 

North  Carolina.  —  State  v.  Stallings,  2 
Hayw.  (N.  Car.)  300;  State  v.  Daniel,  87  N. 
Car.  507;  State  v.  Spurling,  118  N.  Car.  1250. 

Tennessee.  — ■  Merriman  v.  State,  3  Lea 
(Tenn.)  393;  Peck  v.  State,  86  Tenn.  259;  Gill- 
iam v.  State,  1  Head  (Tenn.)  38,  73  Am.  Dec. 
161. 

For  a  full  treatment,  see  the  title  Witnesses. 
Reason  for  This  View.  —  "Should  a  witness 
whose  general  character  is  proverbially  bad  as 
to  licentiousness  and  lewdness,  who  is  in  his 
habits  regardless  of  the  precepts  of  religion 
and  reckless  of  the  consequences  of  vice,  be 
entitled  to  the  same  credit  as  another  whose 
character  is  without  stain,  and  whose  whole 
life  has  been  marked  by  piety,  virtue,  and 
truth?  And  how  could  the  jury  know  the 
character  of  the  vicious  and  immoral  without 
evidence?  Witnesses  in  our  country  are  fre- 
quently strangers  to  jurors.  An  unprincipled 
man,  although  grovelling  in  other  vices,  which 
he  has  long  practiced,  may  for  selfish  purposes 
artfully  conceal  the  weakness  of  his  character 
on  the  score  of  veracity.  Should  not  such 
habits  lessen  the  weight  and  impair  the  credit 
of  a  witness,  although  he  may  have  estab- 
lished no  general  character  bad  as  to  truth? 
Should  not  a  jury  have  access  to  such  informa- 
tion when  suspending  the  scales  of  evidence 
to  weigh  the  credit  of  a  witness?"  Staler. 
Boswell,  2  Dev.  L.  (N.  Car.)  210. 

2.  Arkansas  Statute. — Gantz  Dig.,  §  2524; 
Majors  v.  State,  29  Ark.  112;  Lawson  v.  State, 
32  Ark.  220;  Anderson  v.  State,  34  Ark.  262; 
Cline  v.  State,  51  Ark.  140;  Cole  v.  State,  59 
Ark.  50. 
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(3)  Particular  Traits  Other  than  Truth  and  Veracity  Inadmissible.  — 
Whether  the  view  is  taken  that  evidence  of  the  general  moral  character  of  the 
witness  is  admissible,  or  that  such  evidence  should  be  limited  to  his  character 
for  truth  and  veracity  only,  it  is  a  generally  accepted  doctrine  that  evidence  of 
particular  traits  of  character  other  than  truth  and  veracity  is  inadmissible.1 

Chastity.  —  In  a  few  cases  it  has  been  decided  that  the  character  of  the  wit- 
ness for  chastity  may  be  shown;2  but  it  has  been  generally  held  otherwise.3 

Eape.  —  It  is  true  that  evidence  of  the  bad  character  for  chastity  of  the 
prosecuting  witness  in  a  trial  for  rape  is  very  generally  held  admissible;  but 
this  is  only  for  the  purpose  of  showing  that  she  probably  yielded  her  assent, 


California  Statute.  —  The  California  statute 
provides  that  the  inquiry  may  extend  to  the 
general  reputation  of  the  witness  for  truth, 
honesty,  and  integrity.  Code  Civ.  Pro.,  § 
2057;  People  -■.  Markham,  64  Cal.  157,  49  Am. 
Rep.  700;  Heath  v.  Scott,  65  Cal.  548. 

Indiana  Statute.  —  Rev.  Stat.  (1881),  §  1803; 
Morrison  v.  State,  76  Ind.  335;  Keyes  v.  State, 
122  Ind.  527;  Drew  v.  State,  124  Ind.  9. 

Iowa  Statute.  —  Code  of  Iowa,  §  3649;  Kil- 
burn  r'. Mullen,  22  Iowa  498;  State  v.  Egan,  59 
Iowa  636;  State  v.  Kirkpatrick,  63  Iowa  554; 
State  v.  Hart,  67  Iowa  142;  State  v.  Froelick, 
70  Iowa  213. 

1.  Montgomery  v.  Com.,  17  Ky.  L.  Rep.  94; 
Crane  v.  Thayer,  18  Vt.  162,  46  Am.  Dec.  142. 

Rash  and  Dangerous.  —  It  is  not  competent  to 
introduce  evidence  to  show  that  a  witness  had 
the  reputation  of  being  a  rash,  turbulent,  and 
dangerous  man  when  under  the  influence  of 
liquor.    State  v.  Nelson,  101  Mo.  464. 

Nor,  on  the  other  hand,  that  he  is  reputed 
to  be  a  law-abiding,  orderly  man.  State  v. 
Ragsdale,  59  Mo.  App.  590. 

Drunkard.  —  The  credibility  of  a  witness  can- 
not be  impeached  by  showing  his  reputation 
as  a  common  drunkard.  Thayer  v.  Boyle,  30 
Me.  475;  Hoitt  v.  Moulton,  21  N.  H.  586; 
Brindle  v.  Mcllvaine,  10  S.  &  R.  (Pa.)  282.  But 
see  State  v.  Grant,  79  Mo.  1 13,  49  Am.  Rep.  218. 

2.  Weathers  v.  Barksdale,  30  Ga.  888;  Evans 
V.  Smith,  5  T.  B.  Mon.  (Ky.)  363,  17  Am.  Dec. 
74;  State  v.  Shields,  13  Mo.  236,  53  Am.  Dec. 
147;  State  v.  Bobbst,  131  Mo.  328.  See  also 
Camp  v.  State,  3  Ga.  417;  Anderson  v.  State, 
104  Ind.  467. 

Chastity  of  the  Witness  Involved.  —  Where,  in 
an  action  brought  by  a  passenger  to  recover 
damages  from  a  railroad  company  because  of 
his  ejection  from  one  of  its  trains,  a  female 
passenger  testified  that  the  plaintiff  took  cer- 
tain indecent  liberties  with  her  person,  it  was 
held  that  evidence  relating  to  her  general  char- 
acter for  truth,  veracity,  and  chastity  was  ad- 
missible to  impeach  her.  Indianapolis,  etc., 
R.  Co.  v.  Anthony,  43  Ind.  183. 

Applies  Only  to  Female  Witnesses. —  In  State 
v.  Grant,  79  Mo.  113,  49  Am.  Rep.  218,  the 
court  seems  to  confine  this  doctrine  to  female 
witnesses,  and  it  has  been  expressly  so  decided 
in  State  v.  Clawson,  30  Mo.  App.  139;  State 
v.  Coffey,  44  Mo.  App  455 ;  State  v.  Sibley,  131 
Mo.  51  [overruling  State  v.  Shroyer,  104  Mo. 
441,  24  Am.  St.  Rep.  344;  State  v.  Rider,  95 
Mo.  474]. 

In  State  v.  Sibley,  131  Mo.  519,  Burgess,  J., 
said:  "  The  writer  adheres  to  the  rule  first 
stated,  and  is  of  the  opinion  that  such  evidence 
is  inadmissible  in  any  case  for  the  purpose  of 


impeaching  the  character  of  a  male  witness, 
and  especially  in  a  case  like  the  one  in  hand 
where  the  defendant's  character  for  chastity  is 
directly  involved.  It  is  a  matter  of  common 
knowledge  that  the  bad  character  of  a  man  for 
chastity  does  not  even  in  the  remotest  degree 
affect  his  character  for  truth,  when  based  upon 
that  alone,  while  it  does  that  of  a  woman.  It  is 
no  compliment  to  a  woman  to  measure  her 
character  for  truth  by  the  same  standard  that 
you  do  that  of  man's  predicated  upon  character 
for  chastity.  What  destroys  the  standing  of 
the  one  in  all  the  walks  of  life  has  no  effect 
whatever  on  the  standing  for  truth  of  the 
other." 

3.  Unchastity  of  a  Witness  Cannot  be  Shown 
as  to  Credibility  —  United  Slates.  —  U.  S.  v. 
Masters,  4  Cranch  (C.  C.)  479. 

Alabama.  — Holland  v.  Barnes,  53  Ala.  83, 
25  Am.  Rep.  595;  Mclnerny  v.  Irvin,  90  Ala. 
275;  Prior  v.  State,  99  Ala.  196;  Rhea  v.  State, 
100  Ala.  119;  Spicer  v.  State,  105  Ala.  123.  See 
also  Birmingham  Union  R.  Co.  v.  Hale,  90 
Ala.  8,  24  Am.  St.  Rep.  748. 

Arkansas.  —  Cline  v.  State,  51  Ark.  140. 
California.  — People  v.  Yslas,  27  Cal.  630; 
People  v.  Beck,  58  Cal.  212;  People  v.  Sher- 
man, (Cal.  1893)  32  Pac.  Rep.  879. 

Connecticut.  — State  v.  Randolph,  24  Conn. 
363- 

Illinois.  —  Dimick  v.  Downs,  82  111.  570. 
Iowa.  —  Kilburn  v.  Mullen,  22  Iowa  498. 
Kansas.  —  State  v.  Eberlinc,  47  Kan.  155. 
Louisiana.  — State  v.  Hobgood,  46  La.  Ann. 
855. 

Massachusetts.  — Com.  v.  Churchill,  11  Met. 
(Mass.)  538,  45  Am.  Dec.  229,  overruling  Com. 
v.  Murphy,  14  Mass.  387.  See  also  Com.  v. 
Moore,  3  Pick.  (Mass.)  194. 

Michigan.  —  People   v.  Whitson,  43  Mich. 
419;  People  v.  Mills,  94  Mich.  630;  People  -■. 
Abbott,  97  Mich.  484,  37  Am.  St.  Rep.  360. 
Mississippi.  — Smith  v.  State,  58  Miss.  867. 
Nevada.  —  State  v.  Larkin,  11  Nev.  314. 
New  York.  —  Bakeman  v.  Rose,  14  Wend. 
(N.  Y.)  105,  a  firmed   18  Wend.  (N.  Y.)  146; 
Jackson  v.  Lewis,  13  Johns.  (N.  Y.)  504. 

Oregon.  —  Leverich  v.  Frank,  6  Oregon 
212. 

Pennsylvania.  —  Gilchrist  v.  McKee,  4  Watts 
(Pa.)  380,  28  Am.  Dec.  721. 

Tennessee.  —  Merriman  v.  State,  3  Lea 
(Tenn.)  393. 

Texas.  — Jones  v.  State,  13  Tex.  168,62  Am. 
Dec.  550;  Stayton  v.  State,  32  Tex.  Crim.  Rep. 
33- 

Vermont.  —  Morse  v.  Pineo,  4  Vt.  281 ;  State 
v.  Smith,  7  Vt.  141 ;  Spears  v.  Forrest,  15  Vt. 
435;  Powers  v.  Leach,  26  Vt.  270. 
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and  not  for  the  purpose  of  impeaching  her  general  credibility  as  a  witness.1 

3.  Period  to  Which  Evidence  Should  Eelate  —  a.  In  Civil  Actions.  —  In  the 
few  civil  actions  in  which  character  is  involved,  special  rules,  restricting  the. 
time  as  to  which  evidence  thereof  may  be  introduced,  apply.  Thus,  in  an. 
action  for  breach  of  promise,  evidence  of  the  character  of  the  plaintiff  must  be 
limited  to  a  time  ante  litem  mot 'am  /*  while  in  an  action  for  seduction,  evi- 
dence of  the  character  of  the  woman  alleged  to  have  been  seduced  is  inadmissi- 
ble unless  restricted  to  a  time  before  the  alleged  seduction.3  In  an  action  for 
libel  or  slander,  the  character  of  the  plaintiff  before  the  slander  only  may  be 
inquired  into.4  And  in  an  action  of  malicious  prosecution  or  false  imprison- 
ment, evidence  of  the  bad  character  of  the  plaintiff  since  the  complaint  is 
inadmissible.5 

b.  In  Criminal  Prosecutions.  —  Evidence  of  the  character  of  the  defend- 
ant in  a  criminal  prosecution,  or  of  any  other  person  connected  therewith,, 
whose  character  is  involved  otherwise  than  as  a  witness,  at  a  time  subsequent, 
to  the  commission  of  the  offense  which  is  the  subject  of  investigation,  is 
inadmissible.6 


1.  Evidence  of  Unchastity  Does  Not  Bear  upon 
Credibility. — 'In  People  v.  Johnson,  106  Cal. 
289,  it  was  held  that  evidence  of  the  general 
reputation  for  unchastity  of  the  prosecutrix  in 
rape  was  inadmissible  to  shake  the  general 
credibility  of  such  witness.  The  court  said: 
"  Sound  reason  declares  that  such  of  necessity 
must  be  the  rule.  If  this  class  of  evidence 
was  admissible  as  going  to  the  credibility  of 
the  testimony  of  the  prosecutrix  in  its  entirety, 
then  it  would  be  equally  admissible  as  against 
the  veracity  of  any  female  who  might  be  called 
upon  to  give  evidence  in  a  case.  Yet  no  such 
principle  is  recognized  anywhere.  And,  as  an 
additional  reason  supporting  the  principle 
here  declared,  this  class  of  evidence  is  always 
admitted  against  a  prosecutrix  charging  the 
offense  here  charged,  even  though  she  gives 
no  evidence  at  the  trial  of  the  case." 

To  the  same  effect  is  State  v.  Forshner,  43 
N.  H.  89,  80  Am.  Dec.  132. 

See  infra,  this  title,  Criminal  Prosecutions  — 
Prosecutrix  in  Rape.  And  see  the  titles  Rape; 
Witnesses. 

2.  Breach  of  Promise.  —  Capehart  v.  Carra- 
dine,  4  Strobh.  L.  (S.  Car.)  42.  See  also  the 
title  Breach  of  Promise  of  Marriage,  vol. 
4,  p.  882. 

3.  Seduction.  —  Elsam  v.  Faucett,  2  Esp.  N. 
P.  562;  White  v.  Murtland,  71  111.  250,  22  Am. 
Rep.  100;  State  v.  Deitrick,  51  Iowa  467; 
Boynton  v.  Kellogg,  3  Mass.  189;  Green  v. 
Spencer,  3  Mo.  318,  26  Am.  Dec.  672.  See  also 
the  title  Seduction. 

4.  Libel  and  Slander.  —  Parkhurst  v.  Ketchum, 
6  Allen  (Mass.)  406,  83  Am.  Dec.  639;  Doug- 
lass v.  Tousey,  2  Wend.  (N.  Y.)  352,  20 
Am.  Dec.  616.  See  also  the  title  Libel  and 
Slander. 

5.  Malicious  Prosecution  — False  Imprisonment. 

—  Winebiddle  v.  Porterfield,  9  Pa.  St.  137.  See 
also  the  titles  False  Imprisonment;  Malicious 
Prosecution. 

6.  Criminal  Prosecutions  —  Defendant.  —  Brown 
v.  State,  46  Ala.  175;  Griffith  v.  State,  90  Ala. 
583;  State  v.  Ward,  73  Iowa  532;  Com.  v. 
Hourigan,  89  Ky.  305;  State  v.  Johnson, 
Winst.  L.  (N.  Car.)  151;  State  v.  Spurling, 
118  N.  Car.  1250;  Wroe  v.  State,  20  Ohio  St. 
460;  Lea  v.  State,  94  Tenn.  495;  Moore  v. 
State,  96  Tenn.  209;  Graham  v.  State,  29  Tex. 


App.  31.  See  also  State  t.  Kinley,  43  Iowa 
294.  But  see  Com.  v.  Sacket,  22  Pick.  (Mass.) 
394- 

Limited  to  Discovery  of  the  Offense.  —  On  the 

trial  of  a  person  accused  of  stealing  certain 
bonds,  evidence  of  his  character  during  the 
period  between  the  discovery  of  the  perpetra- 
tion of  the  offense  and  the  time  of  his  arrest 
is  inadmissible.  The  proof  of  character  should 
have  been  limited  to  the  time  of  the  discovery 
of  the  commission  of  the  offense.  White  v. 
Com.,  80  Ky.  480. 

Character  since  Incarceration  Inadmissible.  —  In 
Hill  v.  State,  (Tex.  Crim.  App.  1896)  35  S.  W. 
Rep.  660,  it  was  held  that  when  it  appeared 
that  the  defendant,  who  was  being  tried  for 
murder,  was  arrested  and  placed  in  jail  shortly 
after  the  commission  of  the  crime  and  confined 
there  for  twelve  months,  evidence  of  his  char- 
acter for  peace  and  quiet  or  truth  and  veracity 
during  this  period  was  inadmissible.  The 
court  said:  "  We  would  presume  that  a  man 
locked  up  in  the  jail  of  H.  county  would  be  a 
law-abiding  man.  Good  policy  would  dictate 
that  he  be  quiet  and  a  submissive  prisoner. 
In  this  place  men  do  not  generally  make  repu- 
tations as  peaceable  and  law-abiding  citizens. 
Their  situation  forces  them  to  be  such."  To 
the  same  effect  is  State  v.  Fontenot,  48  La. 
Ann.  305. 

Evidence  Subsequently  Acquired  Inadmissible. 

—  Evidence  as  to  the  character  of  a  defendant 
prior  to  the  commission  of  the  offense  with 
which  he  is  charged,  based  upon  conversations 
had  since  the  commission  of  such  offense,  is 
inadmissible.    Carter  v.  Com.  2  Va.  Cas.  169. 

In  People  v.  Fong  Ching,  78  Cal.  169,  it  was 
held  that  the  court  below  erred  in  allowing 
the  witness  to  testify  that  he  had  learned  since 
the  arrest  of  the  defendant  that  his  reputation 
before  his  arrest  was  bad. 

Injured  Female  in  Rape  or  Seduction.  —  State 
v.  Ward,  73  Iowa  532;  State  v.  Forshner,  43 
N.  H.  89,  80  Am.  Dec.  132;  O'Blenis  v.  State, 
47  N.  J.  L.  279.  See  also  the  titles  Rape; 
Seduction. 

Reputation  of  Deceased  Acquired  after  Homicide. 

—  Evidence  of  the  general  reputation  of  the 
deceased  acquired  after  the  homicide  should 
be  rejected.  Skaggs  v.  State,  31  Tex.  Crim. 
Rep.  563. 
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c.  As  TO  WITNESSES.  —  Evidence  of  the  character  of  a  witness  at  the  very 
time  at  which  he  gives  his  testimony  is  admissible.1 

IV.  Civil  Actions  —  1.  In  General. —  The  general  rule,  subject  to  some 
exceptions  which  will  be  hereinafter  treated,  is  that  in  a  civil  action  the  char- 
acter of  neither  party  thereto,  nor  of  any  other  person,  is  involved  and  it  can- 
not be  made  the  subject  of  inquiry.2 


1.  Character  of  Witness  at  Time  of  Trial  Ad- 
missible.—  Rogers  v.  Lewis,  19  Ind.  405; 
Fisher  v.  Conway,  21  Kan.  18,  30  Am.  Rep. 
419;  Quinsigamond  Bank  v.  Hobbs,  11  Gray 
'(Mass.)  250;  State  v.  Howard,  9  N.  H.  485; 
Dollner  v.  Lintz,  84  N.  Y.  669;  Johnson  v. 
Brown,  51  Tex.  65.  See  also  the  title  Witnesses. 

Character  of  Prosecutrix  for  Truth  at  the  Date 
of  the  Examination.  —  "After  the  state  had 
-closed  its  case,  the  defendant  offered  to  show 
that  the  reputation  of  the  prosecuting  witness 
for  truth  and  veracity  was  bad.  But  the  court 
ruled  that  the  inquiry  must  be  confined  to  her 
reputation  as  it  existed  at  and  prior  to  the  time 
of  the  commission  of  the  alleged  rape,  and  ex- 
cluded the  evidence  as  to  her  subsequent  repu- 
tation. Here,  also,  we  think  the  court  was  in 
error.  In  this  respect  the  distinction  between 
evidence  of  bad  reputation  for  chastity  and  for 
truth  and  veracity  seems  to  be  well  settled. 
The  time  is  limited,  in  the  former  case,  by  the 
date  of  the  alleged  crime,  but  in  the  latter  case 
by  the  date  of  the  examination.  It  is  not  true, 
as  argued  by  counsel,  that  the  object  of  both 
descriptions  of  evidence  is  the  same  —  that  is, 
to  impeach  the  truth  of  the  prosecutrix.  Her 
bad  reputation  for  chastity  may  show,  or  tend 
to  show,  that  the  prisoner  assaulted  her  under 
the  mistaken  belief  that  he  would  meet  with 
little  or  no  resistance.  For  such  a  purpose 
the  evidence  is  no  impeachment  of  her  truth. 
The  law  seems  well  settled  that  evidence  of  a 
witness's  reputation  for  truth  should  relate  to 
the  time  of  examination,  and  no  reason  is  per- 
ceived, or  suggested,  for  adopting  any  differ- 
ent rule  in  the  present  case."  Pratt  v.  State, 
19  Ohio  St.  277. 

Accused  as  a  Witness.  —  When  the  accused 
takes  the  stand  as  a  witness,  his  general  repu- 
tation at  the  time  of  the  trial  can  be  consid- 
ered in  determining  his  credibility,  as  in  the 
case  of  any  other  witness,  but  such  evidence 
does  not  reach  or  illustrate  the  question  of  his 
guilt  or  innocence.  Com.  v.  Hourigan,  89  Ky. 
305;  State  v.  Weeden,  133  Mo.  70;  State  v.  Spur- 
ling,  1 18  N.  Car.  1250;  Lea  v.  State,  94Tenn.  495. 

2.  Evidence  of  Character  Generally  Inadmissible 
in  Civil  Actions  —  California.  —  Vance  v.  Rich- 
ardson, no  Cal.  414. 

Connecticut.  —  Humphrey  v.  Humphrey,  7 
Conn.  116. 

Illinois.  — Cummins?'.  Crawford,  88  111.  312, 
30  Am.  Rep.  558. 

Indiana.  —  Church  v.  Drummond,  7  Ind.  17. 

Kentucky.  —  Morris  v.  Ilazelwood,  I  Bush 
(Ky.)  208. 

Michigan.  —  Howard  v.  Patrick,  43  Mich. 
121;  Munroe  v.  Godkin,  3  Detroit  Leg.  N.  615. 

Missouri.  —  Gut/willer  v.  Lackman,  23  Mo. 
168;  Rogers  v.  Troost,  51  Mo.  470. 

Pennsylvania.  —  Atkinson  v.  Graham,  5 
Watts  (Pa.)  41 1;  Anderson  v.  Long,  10  S.  &  R. 
(Pa.)  55;  Blackburn  v.  Holladay,  12  S.  &  R. 
(Pa.)  140. 


Vermont.  —  Lander  v.  Seaver,  32  Vt.  114,  76 
Am.  Dec.  156. 
Statements  of  the  General  Doctrine.  —  "  On  the 

trial  of  an  offense  against  the  state,  involving 
moral  turpitude,  a  defendant  may  show  that 
he  sustains  a  fair  character.  So,  on  an  indict- 
ment for  a  breach  of  the  peace  the  defendant 
may  show  that  he  is  a  man  of  peaceable  and 
orderly  habits.  But  in  civil  proceedings,  un- 
less the  character  of  a  party  be  directly  put  in 
issue  by  the  proceeding  itself,  evidence  of  his 
general  character  is  not  admissible."  Ward 
v.  Herndon,  5  Port.  (Ala.)  382. 

Trespass  for  a  Personal  Injury.  —  In  Revill  v. 
Pettit,  3  Mete.  (Ky.)  314,  which  was  an  action 
for  damages  .because  of  the  unauthorized 
action  of  a  justice  of  the  peace,  the  court  said: 
"  It  was  never  held  that  in  an  action  of  tres- 
pass for  a  personal  injury  the  character  of 
either  party  was  involved  in  the  issue,  or  that 
evidence  of  the  good  or  bad  character  of  the 
plaintiff  was  admissible." 

Professional  Reputation.  —  In  Jeffries  v.  Har- 
ris, 3  Hawks  (N.  Car.)  105,  it  was  held  that  in 
an  action  of  assumpsit  brought  by  a  physician 
for  his  services,  the  defendant  could  not  show 
the  plaintiff's  general  character  as  a  physician. 

Malpractice.  —  In  Stevenson  v.  Gelsthorpe, 
10  Mont.  563,  it  was  held  that  the  plaintiff  in 
an  action  to  recover  damages  for  injuries  sus- 
tained through  the  alleged  negligence  of  a 
physician  could  not  show  the  reputation  of 
the  defendant  as  to  skill  and  competency  in 
the  line  of  his  profession. 

But  in  Carpenter  v.  Blake,  10  Hun  (N.  Y.) 
358,  a  similar  action,  the  defendant  was  allowed 
to  introduce  evidence  to  show  his  general  rep- 
utation as  a  skilful  physician  and  surgeon. 

Reputation  as  a  Fireman. —  In  an  action  by  a 
fireman  against  commissioners  for  his  illegal 
dismissal,  evidence  of  his  general  reputation 
for  integrity,  sobriety,  and  professional  merit 
as  a  fireman  is  inadmissible.  O'Neill  v.  Reg- 
ister, 75  Md.  425. 

Reputation  as  a  Horse  Trainer.  —  In  an  action 
for  training  a  colt,  where  the  defense  is  non- 
performance of  the  contract  by  the  plaintiff, 
evidence  offered  by  the  plaintiff  of  his  general 
reputation  as  a  trainer  of  horses  and  his  hon- 
esty in  that  respect  is  inadmissible.  Rollins 
v.  Griffin,  7  Misc.  Rep.  (N.  Y.  City  Ct.)  232. 

Amount  of  Damages  Not  Dependent  upon  Char- 
acter. —  In  an  action  for  damages  for  an  injury 
sustained  by  the  plaintiff  while  crossing  the 
defendants'  railroad  track,  the  court  said: 
"  Moral  character  has  nothing  to  do  here  with 
the  measure  of  damages.  A  man  of  the  worst 
character  may  be  entitled  to  as  much  damages 
for  an  injury  as  a  man  of  the  highest  charac- 
ter." Indianapolis,  etc.,  R.  Co.  v.  Bush,  101 
Ind.  582. 

To  the  same  effect  are  Hardy  7'.  Minneapolis, 
etc.,  R.  Co.,  36  Fed.  Rep.  657;  Johnson  v. 
Wells,  6  Nev.  224,  3  Am.  Rep.  245. 
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2.  Arson  and  Other  Burnings. — Thus,  in  a  civil  action  to  recover  damages 
for  burning  property,  evidence  of  the  good  character  of  the  defendant  is  not 
admissible,  although  it  be  alleged  that  the  burning  was  wilful  and  malicious.1 
Nor  is  the  good  character  of  the  plaintiff  for  morality  or  honesty  admissible 
when,  in  an  action  upon  an  insurance  policy,  the  defense  is  that  the  plaintiff 
purposely  destroyed  the  property  with  intent  to  defraud  the  defendant.2 

3.  Divorce.  —  The  character  of  neither  party  to  a  divorce  proceeding  is  in 
issue,  and  evidence  as  to  it  is  therefore  not  admissible.3 


Reputation  of  the  Plaintiff  for  Care  and  Skill  Is 
Inadmissible.  —  It  is  generally  held  that  evi- 
dence of  reputation  as  to  care  and  skill  of  the 
plaintiff,  in  an  action  for  damages  for  an  injury 
caused  by  the  negligence  of  the  defendant,  is 
inadmissible  either  for  or  against  him  on  the 
question  of  due  care.  Atlanta,  etc.,  R.  Co.  v. 
Smith,  94  Ga.  107;  Adams  v.  Chicago,  etc.,  R. 
Co.,  93  Iowa  565;  McDonald  v.  Savoy,  no 
Mass.  49. 

When  No  Witness  Was  Present.  —  But  it  has 

been  held  that  evidence  of  the  good  reputation 
of  the  plaintiff  in  this  respect  is  admissible  in 
his  favor  when  no  one  saw  the  accident.  Chi- 
cago, etc.,  R.  Co.  v.  Clark,  108  111.  113;  McNulta 
v.  Lockridge,  32  111.  App.  86. 

Reputation  of  the  Defendant  for  Care  Is  Inadmis- 
sible.—  In  an  action  for  damages  for  injuries 
to  a  steamer  occasioned  by  the  carelessness  of 
the  owners  of  a  drawbridge,  it  was  held  that 
evidence  of  the  good  reputation  of  the  defend- 
ants for  care,  prudence,  and  sobriety  was  in- 
admissible. Jolly  v.  Terre  Haute  Drawbridge 
Co.,  9  Ind.  417. 

To  the  same  effect  is  Tenney  v.  Tuttle,  I 
Allen  (Mass.)  185. 

Reputation  of  a  Servant  of  the  Defendant. —  In 
Boick  v.  Bissell,  80  Mich.  260,  it  was  held, 
where  the  plaintiff  was  injured  by  a  truck  be- 
longing to  the  defendant,  that  the  reputation 
of  the  driver  as  a  careful  driver  was  not  in 
issue  and  was  immaterial. 

To  the  same  effect  is  Boggs  v.  Lynch,  22  Mo. 
563.  See  also  Com.  v.  Worcester,  3  Pick.  (Mass.) 
462.  See  the  titles  Contributory  Negli- 
gence; Negligence. 

Reputation  of  a  Fellow  Employee. —  In  an 
action  for  damages  for  an  injury  to  an  em- 
ployee, occurring  through  the  negligence  of  a 
fellow  employee,  the  reputation  of  such  fellow 
employee  for  skill  and  competency  is  in  issue 
as  showing  negligence  on  the  part  of  his  em- 
ployer in  retaining  or  employing  him.  Balti- 
more, etc.,  R.  Co.  v.  Henthorne,  73  Fed.  Rep. 
634;  Cook  v.  Parham,  24  Ala.  21;  Western 
Stone  Co.  v.  Whalen,  151  111.  472,  42  Am.  St. 
Rep.  244;  Illinois  Cent.  R.  Co.  v.  Morrissey, 
45  111.  App.  127;  Norfolk,  etc.,  R.  Co.  v. 
Hoover,  79  Md.  253,  47  Am.  St.  Rep.  392; 
Frazier  v.  Pennsylvania  R.  Co.,  38  Pa.  St.  104, 
80  Am.  Dec.  467;  Snodgrass  v.  Carnegie  Steel 
Co.,  173  Pa.  St.  228;  Galveston,  etc.,  R.  Co.  v. 
Davis,  4  Tex.  Civ.  App.  468;  Texas,  etc.,  R. 
Co.  v.  Johnson,  (Tex.  Civ.  App.  1896)  34  S.  W. 
Rep.  186.  See  also  Driscoll  v.  Fall  River,  163 
Mass.  105.  See  the  titles  Fellow  Servants; 
Master  and  Servant. 

Person  Not  a  Party  nor  a  Witness.  —  In  Redus 
v.  Burnett,  59  Tex.  576,  it  was  held  that  evi- 
dence of  the  character  of  a  deceased  partner  of 
a  witness  was  inadmissible.  The  court  said: 
"  The  deceased  was  not  a  witness  in  the  case. 


nor  a  party  to  the  suit.  His  reputation  was 
not  in  issue.  The  fact  that  he  was  a  person 
of  good  or  bad  character  was  not  relevant  to 
any  inquiry  in  the  case,  and  a  proper  objection 
being  raised  to  the  question  and  answer  as 
irrelevant,  the  evidence  should  have  been  ex- 
cluded.' ' 

Good  Character  of  Remote  Vendor.  —  In  an 

action  of  ejectment  to  try  the  title  to  land,  it 
was  held  that  evidence  of  the  character  of  one 
of  the  defendant's  remote  vendors  was  inad- 
missible. Rankin  v.  Busby,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  678. 

Character  of  a  Surveyor.  —  And  in  a  similar 
action  it  was  held  that  evidence  of  the  charac- 
ter of  a  deputy  surveyor  who  made  a  survey  of 
the  land  which  was  the  subject-matter  of  the 
action,  but  who  was  not  a  witness  in  the 
cause,  was  not  admissible.  Blackburn  v.  Hol- 
liday,  12  S.  &  R.  (Pa.)  140. 

Assault  and  Battery  and  Rape.  —  In  a  civil 
action  to  recover  damages  for  assault  and 
battery  or  rape,  the  character  of  the  defendant 
is  not  involved,  and  generally,  in  an  action  for 
assault  and  battery,  evidence  of  the  plaintiff's 
character  is  likewise  inadmissible ;  but  general 
reputation  of  the  plaintiff  for  chastity  may  be 
shown  in  an  action  for  indecent  assault  or  for 
rape.  See  the  title  Assault  and  Battery,  vol. 
2,  pp.  1001,  1002;  and  the  title  Rape. 

Bastardy.  —  Bastardy  proceedings  are  gen- 
erally civil  in  their  nature,  and  therefore,  in 
accordance  with  the  general  rule,  the  character 
of  the  defendant  is  not  in  issue.  And  evidence 
of  the  character  of  the  complainant  is  generally 
inadmissible  unless  she  becomes  a  witness. 

For  the  decisions  upon  this  subject  and  a 
full  discussion  thereof,  see  the  title  Bastardy, 
vol.  3,  p.  884. 

Homicide.  —  In  Vawter  v.  Hultz,  112  Mo.  633, 
citing  3  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
112,  which  was  an  action  brought  to  recover 
damages  of  the  defendant  for  killing  the  plain- 
tiff's husband,  it  was  held  that  evidence  to 
show  that  the  deceased  was  an  honest,  peace- 
able, and  law-abiding  man  was  inadmissible. 
Compare'  Columbus,  etc.,  R.  Co.  v.  Christian, 
97  Ga.  56.    See  also  the  title  Homicide. 

1.  Arson.  —  Gebhart  v.  Burkett,  57  Ind.  37S, 
26  Am.  Rep.  61;  Barton  v.  Thompson,  56 
Iowa  571,  41  Am.  Rep.  119;  Thayer  v.  Boyle. 
30  Me.  475. 

2.  Fire  Insurance  Policy.  —  Continental  Ins. 
Co.  v.  Jachnichen,  no  Ind.  59,  59  Am.  Rep. 
194;  Stone  v.  Hawkeye  Ins.  Co.,  68  Iowa  737, 
56  Am.  Rep.  870;  Munkers  v.  Farmers',  etc., 
Ins.  Co.,  (Oregon  1896)  46  Pac.  Rep.  850.  See 
also  Schmidt  v.  New  York  Union  Mut.  F.  Ins. 
Co.,  1  Gray  (Mass.)  529.  But  see  Spears  v. 
International  Ins.  Co.,  1  Baxt.  (Tenn.)  370. 

3.  Divorce  —  Temper  of  the  Parties.  —  The 
general  reputation  of  either  party  for  good  or 
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4.  Actions  Charging  Fraud  or  Moral  Delinquency.  —  The  fact  that  a  party  to  a 
civil  action,  or  some  person  concerned  in  the  transaction  out  of  which  the  action 
arose,  is  charged  with  fraud  or  moral  delinquency,  will  not  generally  result  in 
allowing  evidence  of  character  to  be  admitted.1 


bad  temper  cannot  be  shown.  Evans  v. 
Evans,  93  Ky.  510;  Dwyer  v.  Dwyer,  2  Mo. 
App.  17. 

Plaintiff  Cannot  Show  Good  Character.  —  The 

plaintiff  was  not  allowed  to  prove  her  good 
general  character  in  a  divorce  suit  when  the 
defendant  had  introduced  evidence  tending  to 
show  specific  acts  reflecting  upon  her  sobriety 
and  modest  peaceable  behavior.  Berdell  v. 
Berdell,  80  111.  604. 

General  Reputation  Is  Inadmissible  to  Sustain 
or  Rebut  Charge  of  Adultery.  —  It  has  been  de- 
cided that  it  could  not  be  shown  in  an  action 
for  divorce  on  the  ground  of  adultery,  that  the 
defendant  had  sustained  for  some  time  the 
character  of  a  lewd  and  unchaste  woman. 
Washburn  v.  Washburn,  5  N.  H.  195. 

In  an  action  for  divorce,  where  in  his  an- 
swer the  defendant  alleged  adultery  on  the 
part  of  the  plaintiff,  it  was  held  not  competent 
to  show  general  reputation  for  unchastity. 
Evans  v.  Evans,  93  Ky.  510. 

In  an  action  for  divorce  on  the  ground  of 
adultery,  the  good  character  of  the  defendant 
cannot  be  shown.  Humphrey  v.  Humphrey, 
7  Conn.  116. 

Nor  is  evidence  of  good  character  for  virtue 
admissible  in  an  action  of  this  nature.  Lock- 
yer  v.  Lockyer,  I  Edm.  Sel.  Cas.  (N.  Y.  Cir. 
Ct.)  107. 

Contra. — But  in  O' Bryan  -'.  O'Bryan,  13 
Mo.  16,  53  Am.  Dec.  129,  it  was  held  that  an 
action  for  divorce  on  the  ground  of  adultery 
is  in  the  nature  of  a  criminal  proceeding,  and 
evidence  of  general  good  character  is  admis- 
sible. 

Admissible  under  Georgia  Statute.  —  Where  a 
libel  for  divorce  was  based  on  cruel  treatment 
of  the  wife,  consisting  in  forced,  vulgar,  and 
excessive  use  of  the  husband's  marital  right 
and  the  threat  of  introducing  lewd  women, 
such  a  charge  involved  the  character  of  the 
husband,  and  he  could  introduce  evidence  of 
good  character.  Du  Bose  v.  Du  Bose,  75  Ga. 
753,  citing  Code  of  Georgia,  §  3757.  See  the 
title  Divorce. 

1.  Charge  of  Fraud  Does  Not  Involve  Character 
—  Alabama. — Ward  v.  Herndon,  5  Port.  (Ala.) 
382. 

Arkansas.  —  Powers  v.  Armstrong,  62  Ark. 
267. 

Connecticut. — Stow  v.  Converse,  3  Conn. 
325,  8  Am.  Dec.  189.  See  also  Woodruff  v. 
Whittlesey,  Kirby  (Conn.)  60. 

Indiana. — Continental  Ins.  Co.  v.  Jachni- 
chen,  no  Ind.  59,  59  Am.  Rep.  194. 

Kansas.  — Simpson  v.  Westcnberger,  28 
Kan.  756,  42  Am.  Rep.  195. 

Maine.  — Judge  v.  Webb,  6  Me.  14. 

Maryland.  —  Martin  v.  Good,  14  Md.  398,  74 
Am.  Dec.  545. 

Massachusetts.  —  Heywood  v.  Reed,  4  Gray 
(Mass.)  574. 

Michigan.  —  Klein  v.  Bayer,  81  Mich.  233. 

Missouri.  —  Dudley  v.  McCluer,  65  Mo.  241, 
27  Am.  Rep.  273. 


Pennsylvania.  —  Nash  v.  Gilkeson,  5  S.  & 
R.  (Pa.)  352;  Anderson  v.  Long,  10  S.  &  R. 
(Pa.)  55- 

Texas.  — Landa  v.  Obert,  5  Tex.  Civ.  App. 
620. 

Circumstances  in   Issue,  Not  Character.  —  In 

Smets  v.  Plunket,  1  Strobh.  L.  (S.  Car.)  372, 
the  court  says:  "  In  civil  cases  where  the 
nature  of  the  action  itself  does  not  involve  the 
general  character  of  a  party,  evidence  as  to 
that  character  cannot  be  offered  to  contradict 
an  imputation  of  dishonesty  or  even  of  fraud. 
The  transaction  presented  in  an  ordinary  civil 
case  must  depend  upon  its  circumstances,  and 
not  upon  the  character  of  the  parties.  In  such 
a  case,  no  matter  how  serious  a  moral  delin- 
quency may  be  involved  in  a  fact,  and  how 
much  the  establishment  of  that  fact  may  affect 
a  party's  reputation,  he  cannot  invoke  the  aid 
of  his  previous  reputation  todisprove  the  fact." 

Deed  Frocured  by  Fraud.  —  In  Norris  v.  Stew- 
art, 105  N.  Car.  455,  18  Am.  St.  Rep.  917,  it 
was  held  that  the  character  of  the  grantee  of  a 
deed  is  not  involved  in  an  action  to  set  aside 
said  deed  on  the  ground  that  it  was  procured 
by  fraud  and  undue  influence. 

Attachment  for  Fraudulent  Disposition  of  Prop- 
erty.—  The  defendant  cannot  introduce  evi- 
dence of  his  character  for  honesty  and  fair 
dealing  in  an  attachment  proceeding,  although 
the  attachment  was  obtained  on  the  ground 
that  said  defendant  was  about  to  sell  or  convey 
his  property  with  intent  to  hinder  and  defraud 
his  creditors.  Church  v.  Drummond,  7  Ind. 
17;  Curtis  v.  Hoadley,  29  Kan.  566. 

Fire  Insurance  Obtained  by  Fraud.  —  In  an 
action  to  recover  upon  a  fire  insurance  policy, 
when  evidence  was  introduced  to  show  that 
the  plaintiff  had  been  guilty  of  fraud  in  stating 
an  over-valuation  of  the  goods  insured,  it  was 
held  that  evidence  of  the  good  character  of  the 
plaintiff  was  inadmissible.  Savage,  C.  J., 
said:  "  If  such  evidence  is  proper,  then  a  per- 
son may  screen  himself  from  the  punishment 
due  to  fraudulent  conduct  till  his  character 
becomes  bad.  Such  a  rule  of  evidence  would 
be  extremely  dangerous.  Every  man  must 
be  answerable  for  every  improper  act;  and  the 
character  of  every  transaction  must  be  ascer- 
tained by  its  own  circumstances,  and  not  by 
the  character  of  the  parties."  Flower  v.  yEtna 
F.  Ins.  Co.,  6  Cow.  (N.  Y.)  673. 

Embezzlement.  —  Evidence  of  the  good  char- 
acter of  the  defendant  is  not  admissible  in  an 
action  of  trover  for  the  loss  of  a  package  of 
money,  though  the  defendant  is  virtually 
charged  with  embezzlement.  Wright  v.  Mc- 
Kee,  37  Vt.  161. 

In  an  attachment  proceeding,  evidence  of 
the  good  character  of  the  defendant  is  inad- 
missible, although  the  affidavit  for  attachment 
states  that  the  defendant  unlawfully  and 
feloniously  embezzled  the  plaintiff's  money. 
Home  Lumber  Co.  r.  Hartman,  45  Mo.  App. 
647. 

Action  for  a  Penalty.  —  In  an  information 
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Wills.  —  Thus,  in  an  action  to  contest  the  validity  of  a  will  alleged  to 
have  been  procured  by  fraud  and  undue  influence,  character  is  not  usually 
involved. 1 

5.  When  Character  is  Put  in  Issue.  —  In  a  few  civil  actions,  from  the  nature 
of  the  proceedings,  the  character  of  one  of  the  parties  or  of  some  other  person 


against  thc  defendant  for  keeping  false  weights 
and  for  offering  to  corrupt  an  officer,  it  was 
held  that  the  character  of  the  defendant  was 
not  in  issue.  Atty.-Gen.  v.  Bowman,  2  B.  & 
P.  532,  note  a.;  Atty.-Gen.  v.  Radloff,  26  Eng. 
L.  &  Eq.  416. 

View  that  Evidence  of  Character  Is  Sometimes 
Admissible  in  Such  Actions  —  Leading  Case.  —  In 
Ruan  v.  Perry,  3  Cai.  (N.  Y.)  120,  it  was  held 
that  in  an  action  of  tort  in  which  the  defendant 
was  charged  with  gross  depravity  and  fraud 
upon  circumstances  merely,  evidence  of  his 
good  character  was  admissible. 

To  the  same  effect  are:  Dawkins  v.  Gault, 
5  Rich.  L.  (S.  Car.)  151;  Werts  v.  Spearman, 
22  S.  Car.  200.  See  also  Smets  v.  Plunket,  1 
Strobh.  L.  (S.  Car.)  372. 

Fraud  in  Selling  Lottery  Tickets.  —  In  Towns- 
end  v.  Graves,  3  Paige  (N.  Y.)  453,  in  which 
the  defendant  was  charged  with  fraud  in  con- 
nection with  the  sale  of  certain  lottery  tickets, 
Ruan  v.  Perry,  3  Cai.  (N.  Y.)  120,  was  approved 
and  followed. 

Larceny  of  a  Heifer.  —  In  Henry  v.  Brown,  2 
Heisk.  (Tenn.)  213,  following  these  cases,  the 
defendant  in  a  civil  action  in  which  it  was 
charged  that  he  killed  a  heifer  belonging  to 
the  plaintiff  and  converted  her  to  his  own  use, 
was  allowed  to  show  his  general  good  charac- 
ter. 

Fraudulent  Burning.  —  In  Spears  v.  Interna- 
tional Ins.  Co.,  1  Baxt.  (Tenn.)  370,  where  the 
defense  made  by  an  insurance  company  in  an 
action  upon  a  fire  policy  was  that  the  plaintiff 
moved  out  most  of  the  goods  insured  and 
caused  the  building  in  which  they  had  been 
stored  to  be  burned,  evidence  of  the  good  char- 
acter of  the  plaintiff  was  admitted. 

Greenleafs  View. — And  Mr.  Greenleaf,  in 
his  work  on  Evidence,  approves  of  the  doctrine 
which  admits  evidence  of  character  in  such 
cases.     1  Greenl.  on  Ev.,  §  54. 

Leading  Case  Overruled.  —  But  in  Gough  v. 
St.  John,  16  Wend.  (N.  Y.)  646,  the  case  of  Ruan 
v.  Perry,  3  Cai.  (N.  Y.)  120,  set  out  above,  was 
overruled,  it  being  said  by  the  court  that  the 
said  case  was  virtually  overruled  in  Flower  v. 
y£tna  F.  Ins.  Co.,  6  Cow.  (N.  Y.)  673. 

The  doctrine  of  this  last  case  has  been  fol- 
lowed in  subsequent  cases  in  New  York. 
Houghtaling  v.  Kelderhouse,  2  Barb.  (N.  Y.) 
149;  Pratt  v.  Andrews,  4  N.  Y.  493. 

Leading  Case  Disapproved.  —  And  in  other 
jurisdictions,  the  earlier  New  York  case  has 
been  several  times  expressly  disapproved. 
Ward  v.  Herndon,  5  Port.  (Ala.)  382;  Church 
».  Drummond,  7  Ind.  17;  Gebhart  v.  Burkett, 
57  Ind.  378,  26  Am.  Rep.  61;  Simpsons.  West- 
enberger,  28  Kan.  756,  42  Am.  Rep.  195;  Dud- 
ley v.  McCluer,  65  Mo.  241,  27  Am.  Rep.  273- 
Porter  v.  Seiler,  23  Pa.  St.  424,  62  Am.  Dec. 
341- 

Apparently  Revived  in  New  York.  —  But  in 

Bowerman  v.  Bowerman,  76  Hun  (N.  Y.)  46, 
affirmed  without  opinion  in  145  N.  Y.  598,  the 


courts  of  New  York,  without  making  any 
reference  whatever  to  the  previously  decided 
cases  upon  the  subject,  have  apparently  re- 
turned to  the  doctrine  of  Ruan  v.  Perry,  3  Cai. 
(N.  Y.)  120,  holding  that  in  an  action  for  a 
partnership  accounting  and  to  set  aside  a  deed 
made  by  the  plaintiff  to  A.  B.  deceased,  on  the 
ground  of  procurement  by  fraud,  when  it  was 
contended  that  said  A.  B.,  during  a  long  period 
of  years,  carried  out  a  comprehensive  and  con- 
sistent scheme  of  fraud,  involving  enormous 
sums,  and  the  evidence  to  prove  this  was  cir- 
cumstantial, and  the  principal  witnesses  in- 
terested parties,  evidence  of  the  general  good 
character  of  said  A.  B.  during  his  lifetime 
was  admissible. 

Misappropriation  of  Funds  —  Evidence  of  Char- 
acter Admissible.  — Where  a  plea  of  recoupment 
charged  that  the  plaintiff  was  an  employee  of 
the  defendant,  and  had  not  kept  true  accounts, 
and  had  misappropriated  funds,  the  general 
character  of  the  plaintiff  was  in  issue,  and  he 
had  a  right  to  introduce  evidence  to  show  his 
good  character.    Falknerw.  Behr,  75  Ga.  671. 

1.  Action  of  Devisavit  Vel  Non.  —  Goodright 
v.  Hicks,  Buller's  N.  P.  296;  Boardman  v. 
Woodman,  47  N.  H.  120.    See  the  title  Wills. 

Character  of  Devisee  for  Chastity.  —  It  was  held 
that  in  such  an  action  evidence  of  the  character 
of  a  devisee  for  chastity  was  not  admissible. 
The  court  said:  "  But  whether  you  can  in- 
quire into  her  general  character  for  chastity 
would  depend  in  each  case  upon  the  question 
whether  there  was  any  issue  made  in  the  case 
involving  the  character  of  the  devisee  for  chas- 
tity. I  think  that  generally  such  evidence  is 
not  admissible."  Rogers  v.  Troost,  51  Mo. 
470,  followed  in  Thomas  v.  Stump,  62  Mo.  275. 

Sometimes  Admitted. —  In  Nussear  v.  Arnold, 
13  S.  &  R.  (Pa.)  323,  it  was  held  that  it  was 
proper  to  admit  evidence  of  the  bad  character 
of  certain  women  who  were  the  principal  dev- 
isees, and  who  had  conspired  to  impose  on 
the  testator  by  representing  themselves  to  be 
women  of  good  character.  The  court  said: 
"  If  the  women  were  really  of  good  character, 
they  had  a  right  to  represent  themselves  as 
such,  but  if,  being  of  bad  character,  they  made 
the  testator  believe  that  they  were  of  good,  it 
was  a  circumstance  of  fraud  very  proper  to  be 
laid  before  the  jury." 

Character  of  a  Son's  Wife.  —  On  the  trial  of  an 
issue  upon  a  will,  impeached  on  the  ground  of 
imbecility  in  the  testator,  and  fraud  and  im- 
position of  the  principal  devisee  after  evidence 
given  that  the  testator  was  under  the  control  of 
that  devisee,  and  that  the  cause  of  his  displeas- 
ure against  a  son  whom  he  almost  entirely  dis- 
inherited was  the  supposed  extravagance  of 
the  son's  wife,  and  that  the  principal  devisee 
had  made  representations  to  the  devisor  to  that 
effect,  it  was  held  that  evidence  of  the  general 
good  character  and  conduct  of  the  son's  wife 
was  admissible.  Dietrick  v.  Dietrick,  5  S.  & 
R.  (Pa.)  207. 
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directly  concerned  in  the  action  is  put  in  issue.1 

a.  Breach  of  Promise  of  Marriage.  — Thus,  in  an  action  for  breach  of 
promise  of  marriage,  evidence  of  the  general  bad  character  of  the  plaintiff  for 
chastity  may  be  introduced  by  the  defendant.2 

b.  Seduction  and  Criminal  Conversation.  —  Evidence  of  the  general 
bad  character  of  the  woman  for  chastity  is  admissible  in  actions  of  seduction 
and  criminal  conversation.3 

c.  Libel  and  Slander.  —  When  a  person  brings  an  action  of  libel  or 
slander,  character  is  necessarily  put  in  issue,  as  injury  to  character  is  the  gist 
of  the  action.4 


1.  "Putting  Character  in  Issue."  — "  Indeed, 
in  most  of  the  controversies  in  courts  of  jus- 
tice, it  may  be  said,  with  some  degree  of 
truth,  that  character  is  in  question;  because 
an  honest  man  would  not  act  with  injustice. 
But  putting  character  in  issue  is  a  technical  ex- 
pression, and  confined  to  certain  actions,  from 
the  nature  of  which  the  character  of  the  par- 
ties, or  some  of  them,  is  of  particular  impor- 
tance. Such  is  the  action  brought  by  one  man 
against  another  for  seducing  his  wife,  and 
having  criminal  connection  wilh  her;  there 
the  injury  done  to  the  plaintiff  consists  mainly 
in  the  good  conduct  of  his  wife  before  her 
seduction;  and  therefore  the  defendant  is 
permitted  to  show  that  she  was  unchaste. 
So,  in  an  action  of  slander,  the  plaintiff,  in  his 
declaration,  asserts  his  own  good  character, 
and  avers  the  intent  of  the  defendant  to  rob 
him  of  it;  he  puts  his  character  in  issue,  there- 
fore, and  the  defendant  is  at  liberty  to  impeach 
it."  Anderson  v.  Long,  10  S.  &  R.  (Pa.)  55. 
To  the  same  effect  is  Porter  v.  Seiler,  23  Pa. 
St.  430,  62  Am.  Dec.  341. 

2.  Breach  of  Promise  —  Plaintiffs  Character.  — 
Foulkes  v.  Sellway,  3  Esp.  N.  P.  236;  Mc- 
Gregor v.  McArthur,  5  U.  C.  C  P.  493;  Wood- 
ard  v.  Bellamy,  2  Root  (Conn.)  354;  Burnett  v. 
Simpkins,  24  III.  264;  Denslow  v.  Van  Horn, 
16  Iowa  476;  Morgan  v.  Yarborough,  5  La. 
Ann.  316;  Cole  v.  Holliday,  4  Mo.  App.  94; 
Van  Storch  v.  Griffin,  71  Pa.  St.  240;  Alberts 
■v.  Albertz,  78  Wis.  72.  See  also  Baddeley  v. 
Mortlock,  Holt  151,  3  E.  C.  L.  67;  Irving  v. 
Greenwood,  1  C.  &  P.  350,  11  E.  C.  L.  412; 
Leckey  v.  Bloser,  24  Pa.  St.  401. 

For  a  full  treatment  of  this  subject,  see  the 
title  Brkach  of  Promise  ok  Marriage,  vol.  4, 
p.  882. 

3.  Seduction  and  Crim.  Con.  —  Character  of  the 
Woman  Is  in  Issue  —  Arkansas. — Simpson  v. 
Grayson,  54  Ark.  404,  26  Am.  St.  Rep.  52. 

Delaware.  —  Robinson  v.  Burton,  5  Harr. 
(Del.)  335. 

Illinois.  —  White  v.  Murtland,  71  111.  250,  22 
Am.  Rep.  100. 

Indiana. — Shattuck  v.  Myers,  13  Ind.  46, 
74  Am.  Dec.  236;  Bell  v.  Rinker,  29  Ind.  267. 

Iowa.  —  Smith  v.  Milburn,  17  Iowa  30. 

Michigan.  —  Dalman  v.  Koning,  54  Mich. 
320. 

New  York.  —  Paddock  v.  Salisbury,  2  Cow. 
<N.  Y.)  811;  Hogan  v.  Cregan,  6  Robt.  (N.  Y.) 
138;  Pratt  v.  Andrews,  4  N.  Y.  493. 

Tennessee.  —  Thompson  -'.  Clendening,  1 
Head  (Tenn.)  287;  Reed  v.  Williams,  5  Snccd 
(Tenn.)  580,  73  Am.  Dec.  157. 

Vermont.  —  Parker  v.  Coture,  63  Vt.  155,  25 
Am.  St.  Rep.  750. 
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Wisconsin.  —  Stewart  v.  Smith,  92  Wis.  76. 
See   the    titles    Criminal  Conversation; 
Seduction. 

Character  of  the  Father  and  Family.  —  In  an 

action  for  the  seduction  of  a  daughter,  brought 
under  the  common  law  by  the  father,  it  has 
been  held  that  evidence  of  the  character  of  the 
plaintiff  and  his  family  is  admissible.  Robin- 
son v.  Burton,  5  Harr.  (Del.)  335;  Hill  v.  Wil- 
son, 8  Blackf.  (Ind.)  123;  McAulay  v.  Birk- 
head,  13  Ired.  L.  (N.  Car.)  28,  55  Am.  Dec. 
427;  Parker  v.  Monteith,  7  Oregon  277;  Wil- 
son v.  Sproul,  3  P.  &  W.  (Pa.)  49;  Thompson 
v.  Clendening,  1  Head  (Tenn.)  287;  Reed  v. 
Williams,  5  Sneed  (Tenn.)  580,  73  Am.  Dec. 
157.  See  also  Haynes  v.  Sinclair,  23  Vt.  108. 
But  see  Dain  v.  Wyckoff,  18  N.  Y.  45,  72  Am. 
Dec.  493. 

Character  of  the  Husband.  —  In  an  action  of 
criminal  conversation  the  character  of  the 
husband  is  not  in  issue.  Bromley  v.  Wallace, 
4  Esp.  N.  P.  237,  disapproving  Wyndham  v. 
Wycombe,  4  Esp.  N.  P.  16.  See  also  Norton 
v.  Warner,  9  Conn.  172. 

4.  Libel  and  Slander  —  Bad  Character  of  Plain- 
tiff May  be  Shown  —  England.  —  Scott  v.  Samp- 
son, 8  Q.  B.  Div.  491;   v.  Moor,  1  M.  & 

S.  284. 

Canada.  —  Myers  v.  Currie,  22  U.  C.  Q.  B. 
470. 

United  States.  —  Post  Pub.  Co.  v.  Hallam,  59 
Fed.  Rep.  530. 

Alabama.  —  Bradley  v.  Gibson,  9  Ala.  406; 
Pope  v.  Welsh,  18  Ala.  631;  Fuller  v.  Dean,  31 
Ala.  654. 

Connecticut. — Case  v.  Marks,  20  Conn.  248. 

Illinois.  —  Adams  v.  Smith,  58  111.  417. 

Indiana.  —  McCabe  v.  Platter,  6  Blackf. 
(Ind.)  405;  Hallowell  v.  Guntle,  82  Ind.  554. 

Massachusetts.  —  Bodwell  v.  Swan,  3  Pick. 
(Mass.)  376;  Stone  v.  Varney,  7  Met.  (Mass.) 
86,  39  Am.  Dec.  762;  Leonard  v.  Allen,  11 
Cush.  (Mass.)  241;  Clark  v.  Brown,  116  Mass. 
504- 

Michigan. — Thibault  v.  Sessions,  101  Mich. 
279. 

New  Hampshire.  —  Lamos  v.  Snell,  6  N.  H. 
413,  25  Am.  Dec.  468. 

New  York.  —  Douglass  v.  Tousey,  2  Wend. 
(N.  Y.)  352,  20  Am.  Dec.  616;  Root  v.  King,  7 
Cow.  (N.  Y.)  613;  Anonymous,  8  How.  Pr.  (N. 
Y.  Supreme  Ct.)  434;  Bennett  v.  Matthews,  64 
Barb.  (N.  Y.)  410.  See  also  Bernstein  v. 
Singer,  1  N.  Y.  App.  Div.  63. 

Ohio.  —  Duval  v.  Davey,  32  Ohio  St.  604. 

Pennsylvania.  —  Moyer  v.  Moyer,  49  Pa.  St. 
2IO. 

Texas.  —  Nettles  v.  Somervell,  6  Tex.  Civ. 
App.  627. 
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d.  Malicious  Prosecution.  —  In  actions  for  malicious  prosecution,  it  is 
generally  held  that  evidence  of  the  bad  character  of  the  plaintiff  is  admissible 
for  either  of  two  purposes:  first,  in  mitigation  of  damages;  second,  in 
rebuttal  of  evidence  showing  want  of  probable  cause.1 

e.  Character  of  the  Defendant  in  These  Actions.  —  In  respect  to 
the  character  of  the  defendant,  these  actions  form  no  exception  to  the  general 
rule  as  to  civil  actions,  and  therefore  evidence  of  the  character  of  the  defend- 
ant cannot  be  introduced.2 

V.  Criminal  Prosecutions  —  1.  Character  of  the  Defendant  —  a.  Right  to 
PUT  IN  ISSUE.  —  In  all  criminal  prosecutions,  whatever  be  the  degree  of  the 
offense  with  which  the  accused  is  charged,  evidence  of  his  good  character  may 
be  introduced  by  him  without  reference  to  the  apparently  conclusive  or  incon- 
clusive character  of  the  other  evidence.3 


Vermont.  —  Bridgman  v.  Hopkins,  34  Vt. 
532. 

See  the  title  Libel  and  Slander. 
Character  the  Gravamen  of  the  Complaint.  —  In 

Sayre  v.  Sayre,  25  N.  J.  L.  235,  the  court  said: 
"  Regarding  it  as  a  mere  question  of  value, 
aside  from  technical  principle,  it  is  difficult  to 
perceive  on  what  ground  the  evidence  can  be 
excluded.  The  plaintiff  brings  his  action  to 
recover  damages  for  an  injury  to  his  reputa- 
tion; to  the  estimation  in  which  he  is  held 
among  his  neighbors  and  acquaintances.  This 
is  the  gravamen  of  the  complaint;  for  this  the 
jury  are  to  assess  damages.  Upon  what  prin- 
ciple are  these  damages  to  be  assessed;  upon 
what  scale  are  they  to  be  graduated,  except  in 
reference  to  the  value  of  the  article  injured?" 

1.  Malicious  Prosecutions  —  England.  —  Rod- 
riguez v.  Tadmire,  2  Esp.  N.  P.  721. 

Illinois.  —  Rosenkrans  v.  Barker,  115  111.  331, 
56  Am.  Rep.  169. 

Maine.  —  Fitzgibbon  v.  Brown,  43  Me.  169. 

Massachusetts.  —  Bacon  v.  Towne,  4  Cush. 
(Mass.)  217. 

Missouri.  —  Miller  v.  Brown,  3  Mo.  127,  23 
Am.  Dec.  693;  Gregory  v.  Chambers,  78  Mo. 
294;  Peck  v.  Chouteau,  91  Mo.  138,  60  Am. 
Rep.  236. 

North  Carolina.  —  Bostick  v.  Rutherford,  4 
Hawks  (N.  Car.)  83. 

Oregon.  —  Gee  v.  Culver,  13  Oregon  598. 

South  Carolina.  —  Taylor  v.  Dominick,  36  S. 
Car.  368. 

See  also  the  title  Malicious  Prosecution. 

Damage  to  Character  Disclaimed.  —  In  Smith  v. 
Hyndman,  10  Cush.  (Mass.)  554,  it  was  held 
that  when  the  plaintiff  disclaimed  any  special 
damages  for  injury  to  his  character,  and  the 
question  of  probable  cause  was  not  in  issue, 
the  defendant  could  not  attack  the  character 
of  the  plaintiff. 

2.  Defendant's  Character  Is  Not  in  Issue.  — 
Herring  v.  Jester,  2  Houst.  (Del.)  66;  Rogers 
v.  Lamb,  3  Blackf.  (Ind.)  155 ;  Delvee  v.  Board- 
man,  20  Iowa  446;  Baker  v.  Hopkins,  1  A.  K. 
Marsh.  (Ky.)s87;  Watson  z>.  Watson,  53  Mich. 
168,  51  Am.  Rep.  ill;  McKern  v.  Calvert,  59 
Mo.  243;  McRae  v.  Lilly,  I  Ired.  L.  (N.  Car.) 
118.  See  Maguinay  v.  Saudek,  5  Sneed  (Tenn.) 
146. 

3.  Defendant  May  Always  Put  His  Character  in 
Issue  —  England. — Rex  v.  Stannard,  7  C.  & 
P.  673,  32  E.  C.  L.  681. 

United  States.  —  U.  S.  v.  Newton,  52  Fed. 
Rep.  275;  Edgington  v.  U.  S.,  164  U.  S.  361. 


Alabama.  —  Pritchett  v.  State,  22  Ala.  39,  58 
Am.  Dec.  250;  Dupree  v.  State,  33  Ala.  380, 
73  Am.  Dec.  422;  Gibson  v.  State,  89  Ala. 
121,  18  Am.  St.  Rep.  96;  Pate  v.  State,  94. 
Ala.  14. 

Arkansas.  —  Maclin  v.  State,  44  Ark.  115. 
California.  —  People  v.  Stewart,  28  Cal.  395, 
overruling   People    v.  Josephs,    7    Cal.  129; 
People  v.  Ashe,  44  Cal.  288. 

Delaware.  —  Stale  v.  Smith,  9  Houst.  (Del.) 
588. 

Illinois.  —  Jupitz  v.  People,  34  111.  516. 
Indiana.  —  Kistler  v.  State,  54  Ind.  400. 
Iowa.  —  State  v.  Gustafson,  50  Iowa  194; 
State  v.  Ward,  73  Iowa  532. 

Massachusetts.  —  Com.  v.  Leonard,  140  Mass. 
473,  54  Am.  Rep.  485;  Com.  v.  Wilson,  152; 
Mass.  12. 

Michigan.  —  People  v.  Garbutt,  17  Mich.  9, 
97  Am.  Dec.  162;  Hamilton  v.  People,  29 
Mich.  195;  People  v.  Harrison,  93  Mich.  594. 

Minnesota. — State  v.  Dumphey,  4  Minn.  438; 
State  v.  Lee,  22  Minn.  407,  21  Am.  Rep.  769. 

Mississippi.  —  Wesley  v.  State,  37  Miss.  327, 
75  Am.  Dec.  62. 

Nebraska.  —  Olive  v.  State,  II  Neb.  I. 
Nevada.  — State  v.  Lavigne,  17  Nev.  435. 
New  York.  —  Sawyer  v.  People,  (Ct.  App.)  r 
N.  Y.  Crim.  Rep.  249;  Stover  v.  People,  56  N. 
Y.  315. 

North  Carolina.  —  State  v.  Henry,  5  Jones  L. 
(N.  Car.)  65;  State  v.  Hice,  117  N.  Car.  782, 
citing  3  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
in;  State  v.  Johnson,  Winst.  L.  (N.  Car.)  151. 

Pennsylvania.  —  Com.  v.  Cleary,  135  Pa.  St. 
64;  Com.  v.  Twitchell,  I  Brews.  (Pa.)  551  ^ 
Cathcart  v.  Com.,  37  Pa.  St.  108. 

South  Carolina.  —  State  v.  Merriman,  34  S. 
Car.  16. 

Texas. — Jones  v.  State,  10  Tex.  App.  552, 
overruling  Matthews  v.  State,  32  Tex.  117; 
Lann  v.  State,  25  Tex.  App.  495;  Browder  v. 
State,  30  Tex.  App.  614;  Lincecum  v.  State, 
29  Tex.  App.  328,  25  Am.  St.  Rep.  727. 
Virginia.  —  Parrish  v.  Com.,  81  Va.  1. 
Washington.  —  Klehn  v.  Territory,  1  Wash. 
584;  State  v.  Cushing,  14  Wash.  527. 

West  Virginia.  —  State  v.  Donohoo,  22  W. 
Va.  761. 

Wisconsi7i.  —  Hogan  v.  State,  36  Wis.  226; 
Conners  v.  State,  47  Wis.  523;  Hardtke  v. 
State,  67  Wis.  552. 

Capital  Cases.  —  Evidence  of  the  character  of 
the  defendant  seems  to  have  been  at  first  ad- 
missible only  in  capital  cases,  instead  of  in  all 
866  Volume  V. 


Criminal  Prosecutions.        CHA RA  C TER  {IN  E  I  'IDENCE).      Character  of  Defendant. 


b.  WEIGHT  AND  EFFECT.  —  The  evidence  is  not  limited  in  effect  to 
doubtful  cases,  but  may  be  of  itself  sufficient  to  raise  a  reasonable  doubt  of 
guilt  where  none  before  existed ; 1  and  when  such  a  reasonable  doubt  is  raised 


cases,  as  is  the  doctrine  now  generally  ac- 
cepted. Rex  v.  Harris,  2  St.  Tr.  1038;  Hopps 
v.  People,  31  111.  385,  83  Am.  Dec.  231;  Com. 
v.  Hardy,  2  Mass.  317;  Matthews  v.  State,  32 
Tex.  117.  See  also  Reddick  v.  State,  25  Fla. 
"2,  433- 

Admissible  as  to  Intention. — In  Coffee  v. 
State,  1  Tex.  App.  548,  it  was  held  that  on  the 
trial  of  a  person  accused  of  the  larceny  of  cer- 
tain hogs,  evidence  of  the  good  character  of 
the  defendant  was  admissible.  The  court  said : 
"  In  all  criminal  cases  in  this  state,  wherever 
a  criminal  intention  is  of  the  essence  of  the 
offense,  evidence  of  the  general  character  of 
the  defendant  is  relative  to  the  issue,  and 
therefore  admissible."  Followed  in  Lann  v. 
State,  25  Tex.  App.  495. 

Character  as  Explaining  Motive.  —  In  People 
v.  Gleason,  1  Nev.  173,  the  court  said:  "  There 
is  some  conflict  of  authorities  as  to  whether 
proof  of  a  defendant's  character  can  be  pro- 
duced under  an  indictment  for  murder  to  ex- 
plain the  motives  of  the  killing,  where  the  kill- 
ing itself  is  not  denied.  We  think  that  reason 
and  justice  alike  require  that  a  defendant  with 
an  established  character  as  a  peaceful,  quiet 
and  law-abiding  citizen  should  have  the 
benefit  of  that  character,  and  all  reasonable 
inferences  to  be  drawn  therefrom,  when  he  is 
called  on  in  a  court  of  justice  to  account  for 
the  killing  of  a  human  being." 

Character  of  Co-Defendants  Inadmissible.  — 
Where  the  defendant  was  indicted  along  with 
several  others  for  murder,  it  was  held  that  evi- 
dence of  the  good  character  of  his  co-defend- 
ants was  inadmissible.  The  court  said:  "  At 
first  blush  it  might  seem  plausible  that,  as  it 
was  sought  to  make  the  accused  responsible 
for  the  acts  of  these  parties,  he  should  be  per- 
mitted to  show  their  good  character,  as  rebut- 
ting the  idea  of  conspiring  with  such  men;  but 
the  accused  alone  was  on  trial,  and  his  own 
conduct  and  character  were  involved.  The 
rule  would  have  to  work  both  ways,  and  a 
good  man  caught,  ever  so  innocently,  in  bad 
company,  might  be  made  to  suffer  from  the 
establishment  of  such  a  rule,  or  if  presump- 
tions of  guilt  or  innocence  might  be  indulged 
in  according  as  the  party  charged  was  in  good 
or  bad  company."  Omer  v.  Com.,  95  Ky.  353. 

Character  of  Accomplice  Inadmissible.  —  Upon 
a  trial  for  robbery,  evidence  of  the  good  char- 
acter for  honesty  of  an  alleged  accomplice  who 
is  not  upon  trial,  is  inadmissible.  Walls  v. 
State,  125  Ind.  400. 

Character  of  Defendant's  Wife  Inadmissible.  — 
It  was  held  that  upon  the  trial  of  a  man 
charged  with  poisoning  his  wife,  evidence  of 
her  character  for  chastity  was  inadmissible. 
The  court  said:  "  It  is  not  supposable  that  a 
court  acted  upon  the  idea  that  unfaithfulness 
upon  her  part  to  her  marital  vows  authorized 
her  husband  to  poison  her."  Com.  v.  Sapp, 
90  Ky.  580,  29  Am.  St.  Rep.  405. 

Third  Person.  —  In  State  v.  Staton,  114  N. 
Car.  813,  where,  in  a  trial  of  a  defendant  for 
burning  a  barn,  the  prosecuting  witness  testi- 
fied that  the  defendant  told  him  that  he  sold 


the  cotton  taken  from  the  barn  to  one  W.,  who 
was  neither  a  party  nor  a  witness,  it  was  held 
that  it  was  not  error  to  refuse  to  allow  the  de- 
fendant to  prove  that  W.  was  a  man  of  good 
character.  Avery,  J.,  delivering  the  opinion 
of  the  court,  said:  "  Unless  a  defendant  in  the 
trial  of  a  criminal  prosecution  puts  his  charac- 
ter in  issue,  either  by  becoming  a  witness  or 
offering  testimony  to  show  that  it  is  good,  it  is 
not  competent  for  the  state  to  impeach  it;  and 
while  the  character  of  a  witness  may  be  shown 
for  the  purpose  of  sustaining  or  impairing  the 
force  of  his  testimony,  it  does  not  tend  to  en- 
lighten the  jury  upon  the  question  of  guilt  or 
innocence  to  know  whether  a  person  who  is 
neither  party  nor  witness,  but  is  only  men- 
tioned in  the  confession  of  one  accused  of 
crime  as  the  receiver  of  stolen  goods,  is  of 
good  or  bad  reputation." 

1.  Reasonable  Doubt  Raised  by  Evidence  of 
Character  — Alabama.  —  Felix  v.  State,  18  Ala. 
720;  Dupree  v.  State,  33  Ala.  380,  73  Am.  Dec. 
422;  Hall  v.  State,  40  Ala.  698 ;  Fields  v.  State, 
47  Ala.  603,  11  Am.  Rep.  771;  Williams  v. 
State,  52  Ala.  411;  Pate  v.  State,  94  Ala.  14; 
Johnson  v.  State,  94  Ala.  35;  Springfield  v. 
State,  96  Ala.  81,  38  Am,  St.  Rep.  85;  Newsom 
v.  State,  107  Ala.  133. 

California.  —  People  v.  Ashe,  44  Cal.  292; 
People  v.  Fen  wick,  45  Cal.  287;  People  v. 
Raina,  45  Cal.  292;  People  v.  Shepardson,  49 
Cal.  629;  People  v.  Doggett,  62  Cal.  27. 
Florida.  —  Bacon  v.  State,  22  Fla.  51. 
Georgia. — Epps  v.  State,  19  Ga.  102; 
Thomas  v.  State,  59  Ga.  784;  Coxwell  v.  State, 
66  Ga.  309;  Jackson  v.  State,  76  Ga.  551; 
Shropshire  v.  State,  81  Ga.  589;  Redd  v.  State, 
(Ga.  1896)  25  S.  E.  Rep.  268. 

Indiana.  — Wagner  v.  State,  107  Ind.  71,  57 
Am.  Rep.  79. 

Iowa.  —  State  v.  Northrup,  48  Iowa  583,  30 
Am.  Rep.  408;  State  v.  Horning,  49  Iowa  158; 
State  v.  Lindley,  51  Iowa  343,  33  Am.  Rep.  139. 

Massachusetts.  — Com.  v.  Wilson,  152  Mass. 
12. 

Michigan.  —  Hamilton  v.  People,  29  Mich. 
195;  People  v.  Jassino,  100  Mich.  536;  People 
v.  Laird,  102  Mich.  135;  People  v.  Van  Dam, 
(Mich.  1895)  65  N.  W.  Rep.  277. 

Minnesota.  — State  v.  Sauer,  38  Minn.  438; 
State  v.  Hoimes,  (Minn.  1896)  68  N.  W.  Rep. 
11. 

Missouri.  —  State  v.  O'Connor,  31  Mo.  389. 
Arew  York.  — Cancemi  v.  People,  16  N.  Y. 
501;  People  v.  Lamb,  2  Keyes  (N.  Y.)  378; 
People  v.  Cole,  4  Park.  Cr.  Rep.  (Dutchess 
Oyer  cS:  T.  Ct.)35;  Stephens  t.  People,  4  Park. 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  396,  affirmed  19 
N.  Y.  549;  Lowenberg  v.  People,  5  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)4i4,  affirmed  26  How. 
Pr.  (N.  Y.  Ct.  App.)  202;  People  v.  Moett,  26 
Hun  (N.  Y.)  394;  People  v.  Pollock,  51  Hun 
(N.  Y.)6l3;  People  -'.  Springs,  (Supreme  Ct.)  11 
N.  Y.  Supp.  433;  People  v.  Brooks,  (Supreme 
Ct.)  15  N.  Y.  Supp.  362,  affirmed  131  N.  Y. 
321 ;  People  v.  Friedland,  2  N.  Y.  App.  Div.  332. 

Ohio.  — Stewart  v.  State,  22  Ohio  St.  477; 
Donaldson  v.  State,  10  Ohio  Cir.  Ct.  Rep.  613. 
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by  evidence  of  good  character,  it  is  conclusive  in  favor  of  the  defendant.1 
Question  for  the  Jury. — The  weight  of  evidence  as  to  the  character  of  the 
accused  is  a  question  for  the  jury,  by  whom  it  is  to  be  considered  together  with 
all  the  other  evidence  introduced.2 


Pennsylvania.  —  Com.  v.  Twitchell,  I  Brews. 
(Fa.)  551;  Hanney  v.  Com.,  116  Pa.  St.  322; 
Broker  :'.  Com.,  (Pa.  18S7)  9  Atl.  Rep.  510; 
Heine  v.  Com.  91  Pa.  St.  145. 

South  Carolina.  —  State  v.  Edwards,  13  S. 
Car.  30;  State  v.  Barth,  25  S.  Car.  175,  60  Am. 
Rep.  496. 

Utah.  —  People  v.  Hancock,  7  Utah  170. 

Vermont.  — State  v.  Daley,  53  Vt.  442,  38 
Am.  Rep.  694. 

Washington.  —  Klehn  v.  Territory,  1  Wash. 
5S4. 

To  be  Considered  notwithstanding  Strong  Evi- 
dence of  Guilt.  —  In  Remsen  v.  People,  43  N. 
Y.  6,  Allen,  J.,  said:  "  It  was  error  to  charge 
the  jury  that  in  any  case  evidence  of  good 
character  would  be  of  no  avail.  There  is  no 
case  in  which  the  jury  may  not,  in  the  exercise 
of  a  sound  judgment,  give  a  prisoner  the 
benefit  of  a  previous  good  character.  No  mat- 
ter how  conclusive  the  other  testimony  may 
appear  to  be,  the  character  of  the  accused  may 
be  such  as  to  create  a  doubt  in  the  minds  of 
the  jury,  and  lead  them  to  believe,  in  view  of 
the  improbabilities  that  a  person  of  such  char- 
acter would  be  guilty  of  the  offense  charged, 
that  the  other  evidence  in  the  case  is  false  or 
the  'witnesses  mistaken.  *  *  *  Evidence 
of  good  character  is  not  only  of  value  in  doubt- 
ful cases,  and  in  prosecutions  for  minor 
offenses,  but  is  entitled  to  be  considered  when 
the  crime  charged  is  atrocious  and  also  when 
the  testimony  tends  very  strongly  to  estab- 
lish the  guilt  of  the  accused.  It  will  sometimes 
of  itself  create  a  doubt  when  without  it  none 
would  exist." 

Not  a  Mere  Makeweight.  — "  Character  is  of 
importance  in  this:  it  may,  of  itself,  in  spite  of 
all  evidence  to  the  contrary,  raise  a  reasonable 
doubt  in  the  minds  of  the  jury,  and  so  produce 
an  acquittal.  An  honest  man  may,  through 
malice  or  otherwise,  be  charged  with  crime, 
and  his  life  or  liberty  be  endangered  by  falla- 
cious circumstances  or  perjury,  and  he  may 
be  able  to  produce  no  evidence  to  prove  his 
innocence  except  his  own  oath;  and  if  in  such 
case  a  blameless  life  and  unstained  character 
are  of  no  avail  —  are  a  mere  makeweight  in  a 
doubtful  case  —  his  condition  is  a  sad  one. 
But  fortunately  for  the  upright  man,  so  situ- 
ated, we  have  got  beyond  all  doubt  upon  this 
subject,  and  have  firmly  established  the  doc- 
trine that  evidence  of  good  character  is  to  be 
regarded  as  a  substantive  fact,  like  any  other 
tending  to  establish  the  defendant's  innocence, 
and  ought  to  be  so  regarded  both  by  court  and 
jury."    Hanney      Com.,  116  Pa.  St.  322. 

Good  Character  May  Bring  Conviction  of  Inno- 
cence. —  In  People  v.  Garbutt,  17  Mich.  9,  97 
Am.  Dec.  162,  it  was  held  that  evidence  of  the 
general  good  character  of  the  defendant,  who 
was  being  tried  for  murder,  was  admissible. 
Cooley,  C.  J.,  said:  "  Good  character  is  an  im- 
portant fact  with  every  man,  and  never  more 
so  than  when  he  is  put  on  trial  charged  with 
an  offense  which  is  rendered  improbable  in 
the  last  degree  by  a  uniform  course  of  life 


wholly  inconsistent  with  any  such  crime.  There 
are  cases  where  it  becomes  a  man's  sole  de- 
pendence, and  yet  may  prove  sufficient  to  out- 
weigh evidence  of  the  most  positive  character. 
The  most  clear  and  convincing  cases  are  some- 
times satisfactorily  rebutted  by  it,  and  a  life  of 
unblemished  integrity  becomes  a  complete 
shield  of  protection  against  the  most  skilful 
web  of  suspicion  and  falsehood  which  conspir- 
ators have  been  able  to  weave.  Good  charac- 
ter may  not  only  raise  a  doubt  of  guilt  which 
would  not  otherwise  exist,  but  it  may  bring 
conviction  of  innocence.  In  every  criminal 
trial  it  is  a  fact  which  the  defendant  is  at  lib- 
erty to  put  in  evidence;  and,  being  in,  the  jury 
have  a  right  to  give  it  such  weight  as  they 
think  it  entitled  to." 

Doubtful  Cases.  —  In  the  following  cases  the 
admission  or  consideration  of  evidence  as  to 
character  on  behalf  of  the  defendant  was  lim- 
ited to  cases  in  which  guilt  was  doubtful 
or  the  evidence  circumstantial,  but  such  of 
these  cases  as  are  not  directly  overruled  or 
disapproved  are  opposed  to  the  weight  and  ten- 
dency of  modern  authority:  U.  S.  v.  Rouden- 
bush,  1  Baldw.  (U.  S.)  514;  People  v.  Josephs, 
7  Cal.  129;  People  v.  Stewart,  28  Cal.  396, 
overruled  in  People  v.  Ashe,  44  Cal.  288;  Com. 
v.  Hardy,  2  Mass.  303;  Com.  v.  Webster,  5 
Cush.  (Mass.)  295,  52  Am.  Dec.  711,  disapproved 
in  Com.  v.  Leonard,  140  Mass.  473,  54  Am. 
Rep.  485;  McDaniel  v.  State,  8  Smed.  &  M. 
(Miss.)  401,  47  Am.  Dec.  93;  State  v.  Wells, 
1  N.  J.  L.  486,  1  Am.  Dec.  211 ;  Bennett  v. 
State,  8  Humph.  (Tenn.)  118;  Matthews  v. 
State,  32  Tex.  117,  overruled  in  Lincecum 
v.  State,  29  Tex.  App.  328,  25  Am.  St.  Rep.  727. 
See  also  State  v.  Smith,  9  Houst.  (Del.)  588; 
Drake  v.  Com.,  10  B.  Mon.  (Ky.)  225;  State  v. 
Beebe,  17  Minn.  241;  Wesley  v.  State,  37  Miss. 
327,  75  Am.  Dec.  62;  People  v.  Vane,  12  Wend. 
(N.  Y.)  78;  Wright  v.  McKee,  37  Vt.  161. 

1.  Kilpatrick  v.  Com.,  31  Pa.  St.  198. 

2.  Weight  of  Evidence  a  Question  for  the  Jury  — 
Alabama.  —  Webb  v.  State,  106  Ala.  52. 

Arkansas.  — •  Maclin  v.  State,  44  Ark.  115. 
Illinois. — Aneals  v.  People,  134  111.  401. 
Indiana.  —  Kistler   v.    State,   54  Ind.  400; 
Knight  v.  State,  70  Ind.  375. 

Iowa.  —  State  v.  Northrup,  48  Iowa  583,  30 
Am.  Rep.  408;  State  v.  Rodman,  62  Iowa 
456- 

Kansas.  —  State  v.  Keefe,  54  Kan.  197. 
Massachusetts. —  Com.  v.  Leonard,  140  Mass. 
473,  54  Am.  Rep.  485. 

Mississippi.  — Cole  v.  State,  (Miss.  1S88)  4 
So.  Rep.  577;  Wesley  z>.  State,  37  Miss.  327,  75 
Am.  Dec.  62. 

New  York.  —  Cancemi  v.  People,  16  N.  Y. 
507;  Remsen  v.  People,  43  N.  Y.  6;  Stover-'. 
People,  56  N.  Y.  315;  People  r.  Sweeney,  133 
N.  Y.  609;  People  v.  Spriggs,  (Supreme  Ct.)  11 
N.  Y.  Supp.  433;  People  v.  Drown,  (Supreme 
Ct.)  14  N.  Y.  Supp.  740;  People  v.  Moett,  26 
Hun  (N.  Y.)  394. 

North  Carolina.  —  State  v.  Henry,  5  Jones 
L.  (N.  Car.)  65. 
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And  if,  after  considering  the  evidence  of  the  good  character  of  the  accused, 


Ohio. — Stewart  v.  State,  22  Ohio  St.  477; 
Moran  v.  State,  11  Ohio  Cir.  Ct.  Rep.  464. 

South  Carolina.  —  State  v.  Brown,  34  S.  Car. 
41- 

Virginia.  - —  Crump  v.  Com.,  (Va.  1895)  23  S. 
E.  Rep.  760. 

Washington.  —  State  v.  Cushing,  14  Wash. 
527- 

Court  Must  Not  Usurp  the  Province  of  the  Jury. 

—  In  State  v.  Henry,  5  Jones  L.  (N.  Car.)  65, 
Battle,  J.,  says:  "  The  charge  of  his  honor  to 
the  jury,  as  to  the  effect  of  the  testimony  in 
relation  to  the  character  of  the  prisoner,  was, 
in  our  opinion,  erroneous.  It  is  not  a  rule  of 
law  that,  in  a  plain  case,  the  jury  must  not 
consider  the  evidence  of  the  prisoner's  good 
character,  and  that  it  is  only  '  in  a  doubtful 
case  that  he  has  a  right  to  have  it  cast  into  the 
scales  and  weighed  in  his  behalf.'  It  is  ad- 
mitted that,  in  all  cases,  a  person  accused  of  a 
crime  of  any  grade,  whether  a  felony  or  a  mis- 
demeanor, has  a  right  to  offer  in  his  defense 
testimony  of  his  good  character.  Whatever  is 
admitted  as  competent  evidence  must  be  for 
the  consideration  of  the  jury.  Who,  then,  is 
to  decide  whether  the  case  is  a  plain  one,  by 
which  the  testimony  is  to  be  withdrawn  from 
them?  It  cannot  be  the  court,  because  that 
would  be  deciding  on  the  facts,  and  thus  usurp- 
ing the  province  of  the  jury.  It  cannot  be  the 
jury,  because  that  would  be  deciding  the  pre- 
liminary question  of  competency,  and  thus 
usurping  the  province  of  the  court.  The  ad- 
vocate of  the  rule  is  thus  placed  in  a  dilemma, 
by  taking  either  horn  of  which  he  is  involved 
in  an  absurdity.  The  true  rule  is,  that  the 
testimony  is  to  go  to  the  jury,  and  be  consid- 
ered by  them,  in  connection  with  all  the  other 
facts  and  circumstances,  and  if  they  believe 
the  accused  to  be  guilty,  they  must  so  find, 
notwithstanding  his  good  character." 

Weight  Varies  in  Different  Cases.  —  In  State 
v.  Kinley,  43  Iowa  294,  the  court  said:  "  A 
number  of  witnesses  testified  to  the  general 
good  character  of  the  defendant,  and  the  court, 
in  the  tenth  instruction,  directed  the  jury  that 
good  character  should  only  be  received  as  a 
circumstance  in  cases  where  a  crime  is  sought 
to  be  solely  established  by  circumstantial  evi- 
dence. The  effect  of  this  instruction  was  to 
entirely  take  the  question  of  character  from 
the  consideration  of  the  jury,  because  the  evi- 
dence upon  which  a  conviction  was  sought 
was  not  circumstantial.  In  this  we  think 
there  was  error.  Good  character  is  admissible 
evidence  in  all  criminal  cases.  The  impor- 
tance to  be  attached  to  it  necessarily  varies 
according  to  the  varying  circumstances  of  dif- 
ferent cases.  Its  weight  must  be  slight  where 
the  accusation  of  crime  is  supported  by  the 
direct  and  pointed  testimony  of  credible  wit- 
nesses; and  it  will  seldom  avail  to  control  the 
mind  in  cases  where  the  evidence,  though 
circumstantial,  is  reliable,  strong,  and  clear. 
Hut  in  cases  where  the  other  evidence  is  nearly 
balanced,  proof  of  good  character  is  entitled  to 
great  weight." 

"  Character  is  entitled  to  consideration  in 
every  criminal  cause,  and  it  is  for  the  jury  to 
assign  its  value  upon  a  comparison  of  all  the 
facts  and  circumstances  which  envelop  the 


transaction.  Whether  in  any  particular  in- 
stance it  will  avail  to  satisfy  them  of  the  in- 
nocence of  the  accused,  or  whether  it  will 
suffice  to  create  or  confirm  a  rational  doubt 
of  guilt,  or  whether  it  be  not  adequate  to  over- 
bear in  any  respect  the  weight  of  adverse  tes- 
timony, must  be  left  to  their  sound  discretion, 
under  proper  advice."  U.  S.  v.  Gunnell,  5 
Mackey  (D.  C.)  196. 

Of  Special  Importance  when  the  Evidence  is 
Circumstantial.  —  On  a  trial  for  larceny,  the 
evidence  against  the  defendant  being  wholly 
circumstantial,  and  he  having  introduced  evi- 
dence of  his  good  character,  the  court  erred  in 
refusing  to  instruct  the  jury,  as  requested, 
that  in  such  a  case  evidence  of  good  character 
was  of  special  importance,  and  in  charging  that 
when  a  clear  case  of  guilt  is  made  out  on  the 
proof,  evidence  of  prior  good  character  is,  com- 
paratively speaking,  of  little  importance. 
Jackson  v.  State,  Si  Wis.  127. 

Evidence  of  an  Impeached  Witness  Overcome  by 
Character  Evidence.  —  Where  the  defendant  was 
convicted  of  the  offense  of  offering  to  receive  a 
bribe,  upon  the  unsupported  testimony  of  a 
single  witness,  who  was  impeached  and  was 
shown  to  have  been  actuated  by  great  personal 
hostility  to  the  accused,  it  was  held  that  in 
such  a  case,  involving  so  much  doubt,  the 
good  character  of  the  accused  was  entitled  to 
great  weight,  and  that  the  conviction  could  not 
be  sustained.  Walsh  v.  People,  65  111.  58,  16 
Am.  Rep.  569.  To  the  same  effect,  see  People 
v.  Vane,  12  Wend.  (N.  Y.)  78. 

Erroneous  Instruction.  —  The  jury  in  criminal 
cases  being  the  sole  judges  of  the  evidence,  the 
accused  is  not  entitled  to  the  unqualified 
charge  that"  five  witnesses  of  good  character, 
who  are  unimpeached,  are  entitled  to  greater 
credit  than  one  witness  who  swears  differ- 
ently." State  v.  Breckinridge,  33  La.  Ann. 
310. 

To  Rebut  Presumption  from  Possession  of  Stolen 
Goods. —  It  has  been  held  that  the  presumption 
of  guilt  arising  from  the  possession  of  recently 
stolen  goods  is  rebutted  by  proof  of  the  good 
character  of  the  accused.  People  v.  Hurley, 
60  Cal.  74,  44  Am.  Rep.  55;  State  v.  Ford,  3 
Strobh.  L.  (S.  Car.)  517.  See  also  State  v. 
Bryant,  134  Mo.  246.  But  see  otherwise  Wag- 
ner v.  State,  107  Ind.  71,  57  Am.  Rep.  79,  over- 
ruling  Clackncr  v.  State,  33  Ind.  412;  State  v. 
Hogard,  12  Minn.  293. 

To  be  Considered  with  the  Other  Evidence.  — 
"  They  [the  instructions  given  by  the  court] 
declare,  that  if  the  jury  find  from  the  evi- 
dence, '  independent  of  the  evidence  of  good 
character,'  that  there  is  a  reasonable  doubt  of 
guilt,  then  they  should  acquit,  thus  making 
the  evidence  of  good  character  utterly  value- 
less; for  if  there  was  a  reasonable  doubt  of 
guilt,  the  accused  was  entitled  to  an  acquittal, 
whether  his  character  was  good  or  bad.  The 
best  character  a  man  could  obtain  would  avail 
nothing  under  the  rule  declared  in  these  in- 
structions, and  yet  good  character  is  in  law  a 
thing  of  value  and  weight.  To  be  sure,  evi- 
dence of  previous  good  character  cannot  out- 
weigh convincing  evidence  of  crime,  nor  can 
previous  good  character  avail  where,  giving  it 
due  weight,  the  evidence  still  proves  the 
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in  connection  with  all  the  other  facts  and  circumstances,  the  jury  believes  him 
guilty,  they  must  so  find,  notwithstanding  his  good  character.1 

Weight  of  the  Evidence  —  Grade  of  Crime — Degree  of  Guilt.  —  The  weight  that  ought 

to  be  given  to  evidence  of  character  does  not  depend  upon  the  grade  of  the 
crime.*  It  has  been  decided,  however,  that  evidence  of  character  may  be 
considered  in  determining  the  degree  of  guilt  of  the  accused.3  And  it  has 
been  held  that  it  is  proper  for  the  jury  to  consider  evidence  of  good  character 
in  mitigation  of  punishment  even  when  constrained  to  find  the  defendant 
guilty,1  but  this  has  been  denied.5 

c.  Effect  of  Failure  to  Offer  Such  Evidence.  —  While,  as  stated, 
a  person  accused  of  a  crime  may  always  introduce  evidence  of  his  good  char- 
acter, no  presumption  adverse  to  him  arises  from  a  failure  to  do  so;6  and  a 


charge  beyond  a  reasonable  doubt.  Good 
character  is,  however,  a  matter  to  be  consid- 
ered in  determining  whether  an  accused  is  or 
is  not  guilty  of  the  offense  charged  against 
him,  and  it  is  to  be  assigned  its  proper  weight 
upon  that  question.  Evidence  of  good  charac- 
ter is  to  be  considered  in  connection  with  other 
evidence  upon  the  question  of  guilt  or  inno- 
cence, and  it  is  not,  as  these  instructions 
assert,  to  be  considered  apart  from  the  other 
evidence."    Holland  v.  State,  131  Ind.  568. 

1.  Good  Character  Alone  Cannot  Acquit  — 
United  States.  —  U.  S.  v.  Jackson,  29  Fed.  Rep. 
503;  U.  S.  v.  Jones,  31  Fed.  Rep.  718;  U.  S.  v. 
Means,  42  Fed.  Rep.  599;  U.  S.  v.  Newton,  52 
Fed.  Rep.  275. 

Alabama.  —  Paul  v.  State,  100  Ala.  136. 

Georgia.  —  Shropshire  v.  State,  81  Ga.  589. 

Michigan.  —  People  v.  Mead,  50  Mich.  233. 

Missouri. — -State  v.  McMurphy,  52  Mo. 
251;  State  v.  Bryant,  134  Mo.  246. 

Nebraska.  —  Olive  v.  State,  n  Neb.  r. 

Nevada.  — State  v.  Levigne,  17  Nev.  435. 

New  York.  —  People  v.  Hammill,  2  Park. 
Cr.  Rep.  (N.  Y.  Oyer  &  T.  Ct.)  223;  People  v. 
Brooks,  (Supreme  Ct.)  15  N.  Y.  Supp.  362, 
affirmed  131  N.  Y.  321. 

North  Carolina. — State  v.  Henry,  5  Jones 
L.  (N.  Car.)  65. 

"  Good  character  is  but  a  circumstance  to  be 
considered  in  connection  with  all  the  evidence, 
in  determining  the  question  of  guilt  or  inno- 
cence. But  if  the  evidence  of  guilt  be  complete 
and  convincing  (which  implies  a  considera- 
tion of  the  evidence  of  previous  good  char- 
acter, as  well  as  all  other  evidence),  then  it  is 
well-settled  law  the  evidence  of  previous  good 
character  cannot  and  ought  not  to  avail." 
Hirscham  v.  People,  101  111.  568. 

"  However  good  a  man's  character  may  be, 
that  alone  will  not  entitle  him  to  an  acquittal. 
They  [the  jury]  can  only  acquit  when  a  due 
consideration  of  all  the  testimony  in  the  case, 
including  that  in  regard  to  defendant's  char- 
acter, either  convinces  them  that  defendant  is 
innocent  or  raises  in  their  minds  a  reasonable 
doubt  of  his  guilt."  People  -'.  Gleason,  1 
Nev.  173. 

Elements  of  the  Offense  Admitted.  —  Good 
character  is  of  no  avail  when  the  defendant 
admits  all  the  elements  that  enter  into  and 
constitute  the  crime.  U.  S.  v.  Buntin,  10  Fed. 
Rep.  730. 

2.  Grade  of  the  Crime.  —  Com.  v.  Leonard,  140 
Mass.  473,  54  Am.  Rep.  485;  Cancemi  v. 
People,  16  N.  Y.  501;  Remsen  v.  People,  43 
N.  Y.  6. 
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In  Harrington  v.  State,  19  Ohio  St.  264, 
White,  J.,  said:  "  We  are  not  satisfied  with 
the  instructions  of  the  court  to  the  jury  as  to 
the  weight  to  be  given  to  the  evidence  of  the 
good  character  of  the  accused.  The  court,  in 
effect,  instructed  the  jury  that  the  law  required 
less  weight  to  be  given  to  such  evidence  than 
if  the  accused  were  on  trial  for  a  crime  of  a 
lower  grade.  The  weight  that  ought  to  be 
given  to  proof  of  good  character  does  not  de- 
pend upon  the  grade  of  the  crime,  but  rather 
upon  the  cogency  and  force  of  the  evidence 
tending  to  prove  the  charge,  and  the  motives 
shown  to  exist  for  the  commission  of  the 
crime  by  the  accused.  The  presumption  of 
innocence  which  is  raised  by  such  proof  varies 
in  force  with  the  circumstances,  but  not,  we 
apprehend,  with  the  grade  of  the  offense  irre- 
spective of  the  circumstances." 

3.  Degree  of  Guilt.  —  Rosenbaum  v.  State,  33 
Ala.  354;  Davis  v.  State,  10  Ga.  101 ;  Carroll 
v.  State,  3  Humph.  (Tenn.)  315. 

4.  Mitigation  of  the  Punishment.  —  Aneals  v. 
People,  134  111.  401;  Walker  z\  State,  136  Ind. 
663. 

Admissible  to  Aid  the  Court.  —  In  State  v.  Sum- 
mers, 98  N.  Car.  702,  it  was  held  that  it  was 
competent  to  introduce  evidence  of  the  bad 
character  of  the  defendant  before  judgment 
in  order  to  aid  the  court  in  determining  the 
punishment  to  be  imposed. 

5.  Rosenbaum  v.  State,  33  Ala.  354;  Young 
v.  State,  31  Tex.  Crim.  Rep.  24. 

6.  Failure  to  Offer  Evidence  of  Good  Character  — 
Alabama.  —  Danner  v.  State,  54  Ala.  127,  25 
Am.  Rep.  662;  Little  v.  State,  58  Ala.  265; 
Dryman  v  State,  102  Ala.  130. 

Iowa.  —  State  v.  Kabrich,  39  Iowa  277;  State 
v.  Dockstadter,  42  Iowa  436. 

Maine.  — State  v.  Upham,  38  Me.  261,  seem- 
ingly disapproving  State  v.  McAllister,  24  Me. 
139- 

Nebraska.  — Olive  v.  State,  n  Neb.  I. 

New  York.  —  People  v.  Bodine,  1  Den. 
(N.  Y.)  281;  People  v.  White,  24  Wend.  (N.  Y.) 
520,  distinguishing  People  v.  Vane,  12  Wend. 
(N.  Y.)  78;  Adams  v.  People,  9  Hun  (N.  Y.)  S9; 
Ormsby  v.  People,  53  N.  Y.  472;  Donoghoe  v. 
People,  6  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
120. 

North  Carolina.  —  State  v.  Sanders,  84  N. 
Car.  728;  State  v.  O'Neal,  7  Hed.  L.  (N.  Car.) 
251- 

Texas.  —  Stephens  v.  State,  20  Tex.  App.  255. 
No  Inference  of  Guilt  from  Such  Failure.  —  In 

Ackley  v.  People,  9  Barb.  (N.  Y.)6og,  the  court 
said:  "  But  the  more  recent  cases  hold  that 

Volume  V. 


Criminal  Prosecutions.        CHARACTER  (IN  EVIDENCE).  Character  of  Others. 


prosecuting  attorney  should  not  be  allowed  to  comment  upon  the  want  of  such 
testimony.1 

2.  Character  of  Other  Persons.  —  In  a  Few  Criminal  Prosecutions,  the  character  of 
some  person  other  than  the  defendant  is,  or  may  under  certain  circumstances 
become  involved. 

a.  Offenses  against  Females.  —  Thus,  when  the  defendant  is  on  trial 
for  the  crime  of  rape,  seduction,  or,  in  some  jurisdictions,  abduction,  the  char- 
acter of  the  prosecutrix  for  chastity  is  in  issue.2 

(1)  Prosecutrix  in  Rape.  —  Evidence  is  admissible  to  show  that  the  prose- 
cuting witness  in  a  prosecution  for  rape  is  a  woman  of  bad  character  for 
chastity,  not  in  justification  of  the  offense,  but  as  bearing  upon  the  question  of 
consent.3 

(2)  Prosecutrix  in  Seduction.  —  Under  all  the  statutes  as  to  seduction,  the 
previous  good  character  for  chastity  of  the  woman  alleged  to  have  been  seduced 
is  one  of  the  essential  elements  of  the  offense,  and  is  always  in  issue.4 


where  no  proof  of  general  character  is  given, 
the  law  assumes  that  it  is  of  ordinary  fairness. 
A  prisoner  on  trial  may  show  what  his  reputa- 
tion is,  and  then  the  question  is  open  to  the 
prosecution,  and  for  the  jury  to  determine,  like 
other  controverted  facts.  But  if  the  prisoner 
chooses  to  give  no  evidence  on  the  subject,  the 
jury  are  not  at  liberty  to  indulge  in  conjecture 
that  his  character  is  bad,  in  order  to  infer  that 
he  is  guilty  of  the  particular  crime  charged." 

1.  Comments  by  Prosecution.  —  Bennett  -/. 
State,  86  Ga.  401,  22  Am.  St.  Rep.  465;  Fletcher 
■v.  State,  49  Ind.  124,  19  Am.  Rep.  673;  People 
■v.  Evans,  72  Mich.  367.  Compare  State  v. 
Tozier,  49  Me.  404;  State  v.  Davis,  92  N.  Car. 
764. 

2.  Chastity  of  Injured  Female.  —  See  infra, 
notes  3  and  4.  See  also  the  title  Abduction, 
vol.  1,  p.  181. 

3.  Character  of  the  Prosecutrix  in  Rape  Is  in 

Issue  —  England.  —  Rex  v.  Clarke,  2  Stark. 
241,  3  E.  C.  L.  393;  Rex  v.  Hodgson,  R.  &  R. 
2U;  Rex  v.  Barker,  3  C.  &  P.  589,  14  E.  C.  L. 
467. 

Alabama.  —  Boddie  v.  State,  52  Ala.  395;  Mc- 
Quirk  v.  State,  84  Ala.  435,  5  Am.  St.  Rep.  381. 

Arkansas.  —  Pleasant  v.  State,  15  Ark.  624. 

Florida.  —  Rice  v.  State,  35  Fla.  236,  48  Am. 
St.  Rep.  245. 

Georgia.  —  Camp  v.  State,  3  Ga.  417. 

Illinois.  —  Shirwin  v.  People,  69  111.  56. 

Indiana.  — Anderson  v.  State,  104  Ind.  467. 

Iowa.  —  State  v.  Ward,  73  Iowa  532. 

New  Jersey.  —  O'Blenis  v.  State,  47  N.  J.  L. 
279. 

New  York.  —  People  v.  Abbot,  19  Wend.  (N. 
Y.)  192;  People  v.  Jackson,  3  Park.  Cr.  Rep. 
•(N.  Y.  Supreme  Ct.)39i;  Brennan  v.  People,  7 
Hun  (N.  Y.)  171. 

North  Carolina.  — State  v.  Jefferson,  6  Ired. 
L.  (N.  Car.)  305;  State  v.  Daniel,  87  N.  Car. 
507. 

See  the  title  RArE. 

Purpose  of  Admitting  Such  Evidence.  —  "  Un- 
questionably, in  trials  for  rape  or  assaults 
with  intent  to  commit  rape,  the  character  for 
chastity  of  the  female  alleged  to  have  been  in- 
jured may  be  impeached,  not  as  evidence  of 
justification  or  excuse  for  the  offense,  but  for 
the  purpose  of  raising  the  presumption  that  she 
yielded  her  assent,  and  was  not  in  fact  forced. 
And    this   presumption,    it   is  said,  will  be 


stronger  or  weaker  according  to  the  degree  of 
prostitution  or  degradation  established  by  the 
evidence."  Pefferling  v:  State,  40  Tex.  486. 
Followed  in  Dorsey  v.  State,  r  Tex.  App.  33; 
Rogers  v.  State,  I  Tex.  App.  188;  Jenkins  v. 
State,  1  Tex.  App.  346;  Lawson  v.  State,  17 
Tex.  App.  301;  Wilson  v.  State,  17  Tex.  App. 
532;  Favors  v.  State,  20  Tex.  App.  155. 

Unchaste  Character  Is  No  Defense.  —  Boddie  v. 
State,  52  Ala.  395;  People  v.  Hartman,  103 
Cal.  242,  42  Am.  St.  Rep. 108;  Turner  v.  People, 
33  Mich.  363;  State  v.  Long,  93  N.  Car.  542; 
Bailey  v.  Com.,  82  Va.  107,  3  Am.  St.  Rep.  87. 
See  also  Wright  v.  State,  4  Humph.  (Tenn.) 
194. 

Character  Immaterial  —  Consent.  —  When  the 
female  upon  whom  the  rape  is  alleged  to  have 
been  committed  is  under  the  age  of  consent, 
character  is  immaterial,  as  the  question  of  con- 
sent does  not  arise.  People  v.  Johnson,  106 
Cal.  289;  People  v.  Glover,  71  Mich.  303;  State 
v.  Duffey,  128  Mo.  549. 

Assault  with  Intent  to  Commit  Rape.  —  In  a 
prosecution  for  this  offense  the  bad  reputation 
of  the  prosecutrix  may  be  shown.  Shields  v. 
State,  32  Tex.  Crim.  Rep.  498. 

Bad  Character  of  Parents.  —  The  bad  character 
of  the  parents  of  the  prosecutrix  is  not  admis- 
sible evidence  in  behalf  of  a  party  charged  with 
rape.    State  v.  Anderson,  19  Mo.  242. 

4.  Character  of  the  Female  Seduced  Is  in  Issue.  — 
Brock  v.  State,  95  Ga.  474;  Norton  v.  State,  72 
Miss.  128;  Mrous  v.  State,  31  Tex.  Crim.  Rep. 
597;  Mills  v.  Com.,  93  Va.  815.  See  also  the 
title  Seduction. 

Actual  Character,  and  Not  Reputation,  Meant.  — 
The  statutes  of  many  states  have  been  held  to 
require  that  the  injured  female  should  be  act- 
ually chaste,  and  not  merely  have  a  good  repu- 
tation in  that  respect.  Wilson  v.  State,  73 
Ala.  527;  Hussey  v.  State,  86  Ala.  34;  Lyons 
v.  State,  52  Ind.  426;  State  v.  Andre,  5  Iowa 
389;  State  v.  Boak,  5  Iowa  430;  State  v. 
Prizer,  49  Iowa  531,  31  Am.  Rep.  155;  Smith 
v.  Com.,  (Ky.  1895)  32  S.  W.  Rep.  137;  People 
v.  Clark,  33  Mich.  112;  Kenyon  v.  People,  26 
N.  Y.  203,  84  Am.  Dec.  177,  affirming  People 
v.  Kenyon,  5  Park.  Cr.  Rep.  (N.  Y.  Supreme 
Ct.)  254. 

Reformation.  —  A  woman    may   have  been 
guilty  of  unchaste  conduct  and  subsequently 
become  chaste  in  legal  contemplation  and  be 
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b.  Character  of  the  Deceased  in  Homicide  —  (i)  Evidence  as  to, 
Generally  Inadmissible.  —  As  a  general  rule,  the  character  of  the  deceased  is 
not  put  in  issue  in  a  trial  for  homicide,  and  evidence  to  show  his  general  repu- 
tation as  a  dangerous  and  violent  man  is  inadmissible.1 

(2)  Wlien  Admissible.  —  But  when  there  is  evidence  showing  or  tending  to 
•show  that  the  defendant  acted  in  self-defense  under  reasonable  apprehension 
that  his  life  was  in  danger,  or  that  he  was  in  danger  of  great  bodily  harm 
because  of  some  act  of  the  deceased  done  at  the  time  of  the  killing,  or  if  the 
evidence  in  respect  to  the  homicide,  tending  to  prove  the  guilt  of  the  defend- 
ant, is  wholly  circumstantial,  and  the  character  of  the  slaying  is  in  doubt, 
evidence  of  the  bad  character  of  the  deceased  in  this  respect  is  admissible.8 


the  subject  of  seduction;  Wilson  v.  State,  73 
Ala.  527;  Polk  v.  State,  40  Ark.  482,  48  Am. 
Rep.  17;  State  v.  Carron,  18  Iowa  372;  State 
v.  Moore,  78  Iowa  494;  People  v.  Clark,  33 
Mich.  112;  State  v.  Thornton,  108  Mo.  640; 
Patterson  v.  Hayden,  17  Oregon  238,  11  Am. 
St.  Rep.  822. 

Character  of  Parents  and  Family.  —  Evidence 
of  the  character  of  the  parents  and  family  of 
the  prosecutrix  is  inadmissible.  Lewis  v. 
State,  89  Ga.  396. 

1.  Character  of  Deceased  in  Homicide  Generally 
Inadmissible  —  Alabama.  —  Bowles  v.  State,  58 
Ala.  335. 

Florida.  ~~  Roten  v.  State,  31  Fla.  514;  Gar- 
ner v.  State,  28  Fla.  113,  29  Am.  St.  Rep.  232. 

Louisiana.  —  State  v.  Labuzan,  37  La.  Ann. 
490;  State  v.  Green,  46  La.  Ann.  1522;  State  v. 
Stewart,  47  La.  Ann.  410. 

Michigan.  —  Peopie  v.  Garbutt,  17  Mich.  9, 
97  Am.  Dec.  162. 

Missouri.  —  State  v.  Talmage,  107  Mo.  543. 

Nevada.  —  State  v.  Pearce,  15  Nev.  188. 

Neiu  York.  —  People  v.  Hess,  8  N.  Y.  App. 
Div.  143. 

North  Carolina.  —  State  v.  Hogue,  6  Jones  L. 
(N.  Car.)  381;  State  v.  Barfield,  8  Ired.  L.  (N. 
Car.)  344. 

Texas.  —  Evers  v.  State,  31  Tex.  Crim.  Rep. 
318. 

Wisconsin.  —  Manning  v.  State,  79  Wis.  178. 

2.  When  Admissible  —  United  States.  —  Smith 
v.  U.  S.,  161  U.  S.  85. 

Alabama. — Franklin  v.  State,  29  Ala.  14; 
Williams  v.  State,  74  Ala.  18. 

Florida.  —  Hart  v.  State,  (Fla.  1896)  20  So. 
Rep.  805;  Allen  v.  State,  (Fla.  1896)  20  So. 
Rep.  807. 

Georgia.  — Monroe  v.  State,  5  Ga.  85;  Gard- 
ner v.  State,  90  Ga.  310,  35  Am.  St.  Rep.  202. 

Idaho.  —  People  v.  Stock,  1  Idaho  218. 

Iowa.  — State  v.  Collins,  32  Iowa  36;  State 
v.  Graham,  61  Iowa  608. 

A'ansas.  —  State  v.  Keefe,  54  Kan.  197. 

Michigan.  —  Brownell  v.  People,  38  Mich. 
732. 

Mississippi.  — Cotton  v.  State,  31  Miss.  504. 

Missouri.  — State  v.  Hayden,  83  Mo.  198. 

Nebraska.  —  Basye  v.  State,  45  Neb.  261. 

New  York.  —  Nicols  v.  People,  23  Hun  (N. 
Y.)  165,  affirmed  86  N.  Y.  641;  People  v. 
Druse,  103  N.  Y.  655. 

Ohio.  —  Upthegrove  v.  State,  37  Ohio  St.  662. 

Pennsylvania.  — Alexander  v.  Com.,  105  Pa. 
St.  1. 

But  see  Com.  v.  Hilliard,  2  Gray  (Mass.)  294. 
See  also  the  title  Homicide  for  a  full  treat- 
ment of  this  question. 


Exceptions  to  General  Rule.  —  In  State  v. 
Hensley,  94  N.  Car.  1021,  Merrimon,  J.,  said: 
"  Generally,  evidence  to  prove  that  the  de- 
ceased was  a  person  of  bad  temper,  quarrel- 
some, violent,  and  savage  in  his  nature  and 
habits,  is  inadmissible,  upon  the  ground  that 
the  law  no  more  allows  the  life  of  such  person 
to  be  taken  unlawfully  than  that  of  the  best 
of  men.  Its  protecting  arm  extends  to  and 
embraces  all  classes  and  conditions  of  men, 
without  regard  to  their  imperfections  and  in- 
firmities, except  in  possible  cases  of  outlawry. 
Such  evidence  ordinarily  is  irrelevant,  does 
not  tend  to  prove  the  issue,  and  might —  gen- 
erally would  —  mislead  the  jury  to  the  preju- 
dice of  the  prosecution.  *  *  *  But  there 
are  exceptions  to  the  general  rule  of  law  just 
stated,  applicable  to  cases  peculiar  in  the  facts 
and  circumstances  attending  them:  First,  if 
it  appears  from  the  evidence,  that  the  prisoner 
may  have  slain  the  deceased  in  order  to  save 
his  own  life,  or  himself  from  enormous  bodily 
harm  or  peril,  and  it  is  doubtful  whether  the 
killing  was  excusable  homicide  or  man- 
slaughter, it  is  then  competent  to  give  evi- 
dence of  the  violent  and  dangerous  character 
of  the  deceased,  and  that  he  made  threats 
against  the  prisoner,  if  the  latter  had  knowl- 
edge of  such  character  and  threats.  Second, 
if  the  evidence  in  respect  to  the  homicide, 
tending  to  prove  the  guilt  of  the  prisoner,  is 
wholly  circumstantial,  and  the  character  of 
the  slaying  is  in  doubt,  such  evidence  will  be 
competent."  To  the  same  effect  are  State  v. 
Turpin,  77  N.  Car.  473,  24  Am.  Rep.  455; 
State  v.  Gooch,  94  N.  Car.  987. 

Reason  for  Admission.  —  "Such  testimony, 
when  admitted,  is  for  the  purpose  of  showing 
a  ground  for  belief  in  the  mind  of  the  slayer 
that  an  attack  made  upon  him  was  dangerous 
and  felonious.  Hence,  as  a  proper  ground  for 
the  introduction  of  such  testimony,  an  attack 
must  first  be  shown,  the  nature  of  which,  to- 
gether with  the  known  violent  and  dangerous 
character  of  the  attacking  party,  is  sufficient 
ground  for  belief  in  the  mind  of  the  defendant 
at  the  time,  that  the  attack  is  felonious." 
Jones  v.  People,  6  Colo.  452,  45  Am.  Rep.  526, 
citing  Davidson  v.  People,  4  Colo.  145.  To  the 
same  effect  are  Horbach  v.  State,  43  Tex.  242; 
Moore  v.  State,  15  Tex.  App.  1. 

Equivocal  Circumstances.  —  "  The  rule  is  well 
settled  that  the  reputation  of  the  deceased 
cannot  be  given  in  evidence  unless,  at  the 
least,  the  circumstances  of  the  case  raise  a 
doubt  in  regard  to  the  question  whether  the 
prisoner  acted  in  self-defense.  It  is  no  excuse 
for  a  murder,  that  the  person  murdered  was  a 
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Persons  with  the  Deceased.  —  From  the  circumstances  of  the  case,  evidence  of 
the  character  of  some  companion  or  associate  of  the  deceased  at  the  time  of 
the  killing  has  been  sometimes  necessarily  admitted  in  evidence.1 

Defendant's  Knowledge  of  Character  of  Deceased.  —  It  has  been  held  that  it  must 
appear  that  the  defendant  knew  of  the  character  of  the  deceased  at  the  time  of 
the  homicide  before  evidence  thereof  is  admissible.2 


bad  man;  but  it  has  been  held  that  the  repu- 
tation of  the  deceased  may  sometimes  be 
given  in  proof  to  show  that  the  defendant  was 
justified  in  believing  himself  in  danger,  when 
the  circumstances  of  the  contest  are  equivo- 
cal."   People  v.  Murray,  10  Cal.  310. 

Doubt  as  to  the  Aggressor.  —  In  State  v. 
Spendlove,  47  Kan.  169,  where  the  accused 
was  himself  dangerously  shot,  and  denied 
doing  any  shooting,  and  the  evidence  left  it  in 
doubt  who  did  really  do  the  shooting,  it  was 
held  that  an  instruction  in  the  following 
words  should  have  been  given:  "  If  the  evi- 
dence leaves  you  in  doubt  as  to  what  the  acts 
of  the  deceased  were  at  the  time,  or  immedi- 
ately before  the  killing,  you  may  consider  the 
threats  and  character  of  the  deceased  in  con- 
nection with  all  the  other  evidence  in  deter- 
mining whether  he  was  probably  the  ag- 
gressor." To  the  same  effect  is  De  Arman 
v.  State,  71  Ala.  351. 

Admissibility  Dependent  upon  the  Circumstances 
of  the  Case.  —  In  State  v.  Pearce,  15  Nev.  188, 
Hawley,  J.  said:  "  The  character  of  the  de- 
ceased can  only  be  brought  in  issue  where  the 
circumstances  are  such  as  to  raise  a  doubt 
whether  the  homicide  was  committed  in  malice 
or  was  prompted  by  the  instinct  of  self-preser- 
vation. It  may,  in  such  cases,  always  be  in- 
quired into  by  the  defendant,  for  the  purpose 
of  enabling  the  jury  to  determine  the  real 
motive  which  actuated  the  defendant  or  the 
reasonableness  of  his  fears  that  his  own  life 
was  in  danger.  Every  case  must,  in  this  re- 
spect, be  gauged  with  reference  to  its  own  sur- 
roundings." 

To  Determine  the  Grade  of  the  Homicide.  —  "  It 
is  needless  to  multiply  authorities  upon  this 
question.  We  consider  it  conclusively  settled 
that,  in  a  trial  for  homicide,  where  there  is 
evidence  tending  to  show  that  in  committing 
the  homicide  the  defendant  acted  in  self-de- 
fense, or  under  the  reasonable  apprehension 
that  his  life  was  in  danger,  or  that  he  was  in 
danger  of  serious  bodily  harm,  by  reason  of 
some  act  of  deceased  then  done  indicating  an 
intention  to  kill  or  do  serious  bodily  harm,  or 
that  he  acted  under  the  influence  of  passion 
without  deliberation,  he  is  entitled  to  prove  in 
explanation,  extenuation,  or  justification  of 
his  acts,  the  general  character  of  the  deceased 
as  being  that  of  a  violent  and  dangerous  man, 
or  his  general  character  in  any  other  respect 
which  would  tend  to  determine  the  grade  of 
the  homicide  by  showing  the  intent  actuating 
the  defendant  in  [its  commission."  Williams 
v.  State,  14  Tex.  App.  102,  46  Am.  Rep.  237. 
To  the  same  effect  are  Smith  v.  State,  88  Ala. 
74;  Davis  v.  State,  10  Ga.  101;  Carroll  v. 
State,  3  Humph.  (Tenn.)  315.  See  also  People 
v.  Casey,  53  Cal.  360. 

Reputation  for  Violence  No  Justification.  — 
"  That  there  may  be  cases  where  the  known 
temper    and    disposition    of    the  deceased, 


prompting  him  to  cruelty,  deadly  revenge,  and 
recklessness  of  human  life,  may  be  so  con- 
nected with  acts  indicating  an  intention  on  his 
part  to  take  the  life  of  the  slayer,  or  to  inflict 
some  great  bodily  harm,  as  to  become  a  part 
of  the  res  gestiz,  and  to  justify  the  slayer  in 
resorting  to  more  prompt  and  energetic  meas- 
ures of  self-defense,  we  do  not  deny.  But 
whatever  may  be  a  man's  character  for  des- 
peration and  recklessness,  he  is  entitled  to  the 
protection  of  the  law;  and  it  is  as  much  a 
crime  in  the  eye  of  the  law  to  slay  him  as  it 
is  the  most  peaceable  and  law-abiding  citizen  in 
the  community.  Yet  the  law,  having  respect 
to  the  nature  of  man,  and  aiming  to  arrive  at 
the  true  intent  and  motive  which  characterize 
acts  prohibited  by  it,  allows  every  fact  and  cir- 
cumstance immediately  connected  with  the 
act,  and  which  tends  to  elucidate  and  explain 
its  nature  and  character  or  the  motive  and 
intent  which  moved  to  its  perpetration,  to  be 
given  in  evidence.  *  *  *  Thus  it  is  the 
character  of  the  deceased  may  become  a  legiti- 
mate subject  of  inquiry,  as  connecting  itself 
with  the  transaction  which  it  may  serve  to  ex- 
plain." Pritchett  v.  State,  22  Ala.  39,  58  Am. 
Dec.  250,  followed  in  Eiland  v.  State,  52  Ala. 
322. 

Admissibility  Is  a  Question  of  Law.  —  Whether 
or  not  a  proper  foundation  has  been  laid  for 
the  introduction  of  evidence  as  to  the  charac- 
ter of  the  deceased,  is  'a  question  of  law. 
State  v.  Ford,  37  La.  Ann.  443;  State  v.  Har- 
ris, 45  La.  Ann.  842,  40  Am.  St.  Rep.  259; 
State  v.  Beck,  46  La.  Ann.  1419;  State  v. 
Green,  46  La.  Ann.  1522. 

1.  Associates  of  the  Deceased.  —  Thus,  on  the 
trial  of  a  father  charged  with  the  killing  of  his 
son,  where  the  father  claims  that  the  killing 
was  accidentally  committed  while  he  was 
attempting  to  reclaim  the  son  from  improper 
associations,  evidence  of  the  character  of  such 
associates  is  admissible.  Jones  v.  State,  51 
Ohio  St.  331. 

Where  the  defendant  was  assaulted  by  the 
deceased  and  his  companion,  evidence  is  ad- 
missible that  the  companion  of  the  deceased 
had  a  bad  reputation  as  a  dangerous  man,  and 
that  this  was  known  to  the  defendant.  It  has 
a  direct  bearing  on  the  question  of  justifiable 
defense.  Tiffany  v.  Com.,  121  Pa.  St.  165,  6 
Am.  St.  Rep.  775. 

2.  Character  of  the  Deceased  Must  be  Known  to 
the  Defendant — Louisiana.  —  State  v.  Robert- 
son, 30  La.  Ann.  340;  State  -'.  Carter,  45  La. 
Ann.  1326. 

New  York.  —  People  ?'.  Lamb,  2  Keyes  (N. 
Y.  360,  affirming  54  Barb.  (N.  Y.)  342. 

North  Carolina. — State  v.  Turpin,  77  N. 
Car.  473,  24  Am.  Rep.  455;  State  v.  Hcnsley, 
94  N.  Car.  1022 ;  State  v.  Rollins,  113  N.  Car.  722. 

Texas.  —  Hudson  v.  State,  6  Tex.  App.  565, 
32  Am.  Rep.  593;  Grissorn  v.  State,  8  Tex. 
App.  386. 
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c.  Prosecutor  in  Assault  and  Battery.  —  The  same  principles  are 
applicable  to  the  question  of  the  admissibility  of  evidence  as  to  the  character 
of  the  person  assaulted,  as  govern  the  admissibility  of  evidence  as  to  the  char- 
acter of  the  deceased,  and  this  question  has  been  fully  discussed  in  a  prior 
article.1 

J.  Inmates  and  Frequenters  of  Houses  of  III  Fame.  —  Under  an 
indictment  for  keeping  a  house  of  ill  fame,  the  general  reputation  for 
unchastity  of  the  inmates  and  frequenters  of  the  house  may  be  introduced  by 
the  prosecution.2 

VI.  Witnesses  —  1.  In  General.  —  It  is  a  universally  accepted  doctrine  that 
evidence  of  the  bad  character  of  any  person  becoming  a  witness  may  be  intro- 
duced by  the  adverse  party  for  the  purpose  of  showing  that  the  testimony  of 
such  witness  is  unworthy  of  belief.3 

2.  Impeaching  One's  Own  Witness.  —  But  a  person  who  voluntarily  calls  a 


See  also  Cannon  v.  People,  141  111.  270; 
Dukes  v.  State,  11  Ind.  557,  71  Am.  Dec.  370. 

But  whether  the  general  character  or  con- 
duct, or  particular  acts  of  the  description 
mentioned,  be  offered,  it  appears  to  be  essen- 
tial to  their  reception  that  it  should  somehow 
reasonably  appear  that  the  prisoner  knew  or 
may  be  supposed  to  have  known  such  charac- 
ter or  conduct;  for  if  he  was  ignorant  of 
them,  they  could  not  possibly  have  modified 
his  intention  in  the  act  of  slaying.  State  v. 
Smith,  12  Rich.  L.  (S.  Car.)  430.  To  the  same 
effect  is  State  v.  Kennade,  121  Mo.  405. 

Reputation  in  a  Distant  Community.  —  In  State 
v.  Nash,  45  La.  Ann.  1137,  the  court  said: 
"  His  testimony  was  rejected  on  the  ground 
that  it  was  not  an  effort  to  prove  his  charac- 
ter where  the  deceased  and  accused  resided, 
which  would  be  a  presumption  that  the  ac- 
cused knew  his  character.  To  give  the  repu- 
tation of  the  deceased  in  evidence  which  he 
bore  in  a  distant  conVmunity  it  is  necessary  to 
show  at  least  that  the  accused  were  aware  of 
his  character  in  said  community." 

Presumption  of  Knowledge. —  In  Trabune  v. 
Com.,  (Ky.  1891)  17  S.  W.  Rep.  186,  the  court 
said:  "  But  it  seems  to  us  that  the  general 
character  of  the  deceased  would  furnish  suffi- 
cient corroborating  evidence  of  such  knowledge 
and  at  the  same  time  would  presumptively 
prove  such  knowledge."  To  the  same  effect 
is  Harrison  v.  Com.,  79  Va.  374,  52  Am.  Rep. 
634. 

In  Reynolds  v.  People,  17  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  413,  it  was  held  that  it  might  be 
presumed  from  previous  relationship  and 
other  circumstances  that  the  character  of  the 
deceased  was  known  to  the  defendant. 

1.  See  the  title  Assault  and  Battery,  vol. 
2,  p.  1002. 

2.  Inmates  and  Frequenters  of  Houses  of  111 
Fame  —  United  States.  —  U.  S.  v.  Stevens,  4 
Cranch  (C.  C.)  341. 

Alabama.  —  Wooster  v.  State,  55  Ala.  217; 
Toney  v.  State,  60  Ala.  97. 

Connecticut.  — State  v.  Main,  31  Conn.  572. 

Georgia.  —  McCain  v.  State,  57  Ga.  390. 

Iowa. — State  v.  Hand,  7  Iowa  411,  71  Am. 
Dec.  453;  State  v.  Lyon,  39  Iowa  379. 

Lotiisiana.  —  State  v.  West,  46  La.  Ann. 
1009. 

Maine.  —  State  v.  Boardman,  64  Me.  523. 
Maryland.  —  Henson  v.  State,  62  Md.  231, 
50  Am.  Rep.  204. 


Massachusetts. — Com.  v.  Gannett,  I  Allen 
(Mass.)  7,  79  Am.  Dec.  693;  Com.  v.  Kimball, 
7  Gray  (Mass.)  328;  Com.  v.  Clark,  145  Mass. 
251. 

Mississippi.  —  Handy  v.  State,  63  Miss.  207, 
56  Am.  Rep.  803. 

Montana. — State  v.  Hendricks,  15  Mont.  194, 
48  Am.  St.  Rep.  666. 

Nebraska.  —  Drake  v.  State,  14  Neb.  535. 
New  Hampshire.  —  State  v.  McGregor,  41  N. 
H.  407. 

New  York.  —  People  v.  Hulett,  (Supreme 
Ct.)  15  N.  Y.  Supp.  630. 

Rhode  Island.  —  State  v.  Towler,  13  R.  I. 
661;  State  v.  Hull,  18  R.  I.  207. 

Texas.  —  Golden  v.  State,  34  Tex.  Crim. 
Rep.  143- 

See  also  the  title  Disorderly  Houses. 
Reason  for  Admission  of  Such  Evidence.  —  In 

State  v.  Hendricks,  15  Mont.  194,  48  Am.  St. 
Rep.  666,  it  was  held  that  the  general  reputa- 
tion for  unchastity  of  the  inmates  and  keeper 
of  the  house  was  admissible,  not  as  bearing 
upon  the  likelihood  of  the  defendant's  com- 
mitting the  offense,  but  as  bearing  upon  the 
character  of  the  house. 

Names  Need  Not  be  Disclosed.  —  Upon  an  in- 
dictment for  keeping  a  house  of  ill  fame,  evi- 
dence may  be  given  of  the  ill  fame  of  its 
inhabitants,  but  the  witness  will  not  be  re- 
quired to  disclose  their  names.  U.  S.  v.  Mc- 
Dowell, 4  Cranch  (C.  C.)  423. 

3.  Character  of  the  Witness  Is  in  Issue  — 
United  States.  —  Knode  v.  Williamson,  17  Wall. 
(U.  S.)  586;  U.  S.  v.  White,  5  Cranch  (C.  C.) 
38;  U.  S.  v.  Hughes,  34  Fed.  Rep.  732. 

Alabama.  —  Yarbrough  v.  State,  105  Ala. 
43- 

Arkansas.  — Cline  v.  State,  51  Ark.  140. 
California.  —  People  v.  Markham,  64  Cal. 
163,  49  Am.  Rep.  700. 

Kentucky.  —  Davis  v.  Com.,  95  Ky.  19,  44 
Am.  St.  Rep.  201. 

Massachusetts.  —  Bates  v.  Barber,  4  Cush. 
(Mass.)  107. 

Michigan.  —  People  v.  Abbott,  97  Mich.  484, 
37  Am.  St.  Rep.  360. 

New  York.  —  Bakeman  v.  Rose,  14  Wend. 
(N.  Y.)  108. 

Texas.  —  Browder  v.  State,  30  Tex.  App. 
614. 

See  also  supra,  this  title,  General  Rules  as  to 
Admissibility — Trait  Involved;  and  see  the  title 
Witnesses. 
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witness  will  not,  as  a  general  rule,  be  permitted  to  introduce  evidence  to  show 
his  bad  character,  as  by  calling  him  he  vouches  for  his  credibility.1 

3.  Party  or  Defendant  as  a  Witness.  —  When  a  party  to  a  civil  action,  or  the 
defendant  in  a  criminal  proceeding,  takes  the  stand  as  a  witness,  he  becomes 
amenable  to  all  the  rules  governing  witnesses,  and  his  credibility  may  be 
impeached  by  the  introduction  of  evidence  as  to  his  character.2 

VII.  HOW  PROVED  —  1.  In  General.  —  The  general  rule  is  that  evidence  of 
character  must  be  confined  to  general  reputation,  and  that  particular  acts  or 
specific  facts  are  not  admissible  either  as  original  or  rebuttal  evidence  as  to 
character.3 


1.  Impeaching  One's  Own  Witness.  —  Good- 
right  v.  Hicks,  Buller's  N.  P.  296;  Ewer  v. 
Baker,  3  B.  &  C.  746,  10  E.  C.  L.  220;  State  v. 
Keefe,  54  Kan.  201;  Com.  v.  Starkweather,  10 
Cush.  (Mass.)  59;  People  v.  Safford,  5  Den. 
(N.  Y.)  118;  Pollock  v.  Pollock,  71  N.  Y.  137. 
See  also  the  title  Witnesses. 

Suit  in  Equity.  —  In  Nctc  Jersey  it  has  been 
held  that  the  complainant  in  a  suit  in  equity 
cannot  impeach  the  general  character  of  the 
defendant  for  truth  and  veracity,  though  he 
cannot  avoid  taking  his  answer  under  oath, 
thus  making  it  evidence  in  the  case.  Brown 
■v.  Bulkley,  14  N.  J.  Eq.  306. 

2.  Party  or  Defendant  as  Witness — Alabama. — 
Mitchell  v.  State,  94  Ala.  68. 

California.  —  People  v.  Beck,  58  Cal.  212. 
Connecticut.  —  Goodrich  v.  Warner,  21  Conn. 
432. 

Indiana.  —  State  v.  Beal,  68  Ind.  345,  34  Am. 
Rep.  263;  Keyes  v.  State,  122  Ind.  527;  Drew 
z>.  State,  124  Ind.  9. 

Iowa.  —  State  v.  Rainsbarger,  79  Iowa  745. 

Kansas.  —  State  v.  Pfefferle,  36  Kan.  90. 

Kentucky.  —  Barton  v.  Com.,  17  Ky.  L.  Rep. 
580,  (Ky.  1895)  32  S.  W.  Rep.  171. 

Missouri. — State  v.  Parker,  96  Mo.  382; 
State  v.  Day,  100  Mo.  242;  State  v.  Weeden, 
133  Mo.  70. 

New  York.  —  Adams  v.  People,  9  Hun  (N. 
Y.)  89. 

Texas.  —  Ryburn  v.  Moore,  72  Tex.  85; 
Childs  v.  State,  (Tex.  Crim.  App.  1893)  22  S. 
W.  Rep.  1039. 

Vermont.  —  State  v.  Broderick,  61  Vt.  421. 

See  also  supra,  this  title,  General  Rules  as 
to  Admissibility —  Trait  Involved;  and  see  the 
title  Witnesses. 

3.  General  Reputation  Only  Admissible  —  Eng- 
land.—  J'Anson  v.  Stuart,  1  T.  R.  748. 

Alabama.  —  Glaze  v.  Blake,  56  Ala.  379; 
Moore  v.  State,  68  Ala.  360;  Moulton  v.  State, 
88  Ala.  116;  Morgan  v.  State,  88  Ala.  223; 
Thompson  v.  State,  100  Ala.  71;  Evans  v. 
State,  109  Ala.  11. 

Arkansas. — Campbell  v.  State,  38  Ark.  498; 
Holder  v.  State,  58  Ark.  473;  Cole  v.  State,  59 
Ark.  50;  Hamilton  v.  State,  62  Ark.  543. 

California.  —  People      Milgate,  5  Cal.  127. 

Florida.  —  Nelson  v.  State,  32  Fla.  244; 
Garner  v.  State,  28  Fla.  113,  29  Am.  St.  Rep. 
232. 

Georgia.  —  Keener  v.  State,  18  Ga.  194,  63 
Am.  Dec.  269;  Doyal  v.  State,  70  Ga.  134; 
Columbus,  etc.,  R.  Co.  v.  Christian,  97  Ga.  56. 
See  also  Croom  v.  State,  90  Ga.  430. 

Illinois.  —  McCarty  v.  People,  51  111.  231,  99 
Am.  Dec.  542;  Hirschrnan  v.  People,  101  111. 
568. 


Indiana.  —  Walker  v.  State,  6  Blackf.  (Ind.) 
1;  Engleman  v.  State,  2  Ind.  91;  Long  v.  Mor- 
rison, 14  Ind.  595,  77  Am.  Dec.  72;  Wilson  v. 
State,  16  Ind.  392;  Stalcup  v.  State,  (Ind. 
1896)  45  N.  E.  Rep.  334. 

Iowa.  —  State  -'.  Abarr,  39  Iowa  185 ;  State-'. 
McGee,  81  Iowa  17. 

Kentucky.  —  Gregory  v.  Thomas,  2  Bibb 
(Ky.)  286,  5  Am.  Dec.  608;  Thurman  v.  Vir- 
gin, 18  B.  Mon.  (Ky.)  785. 

louisiana.  —  State  v.  Donelon,  45  La.  Ann. 
744- 

Maine.  — State  v.  Field,  14  Me.  244,  31  Am. 
Dec.  52;  Phillips  v.  Kingfield,  19  Me.  375,  36 
Am.  Dec.  760. 

Massachusetts. — Com.  Hardy,  2  Mass. 
303;  Peterson  v.  Morgan,  116  Mass.  350. 

Minnesota.  —  State  v.  Rose,  47  Minn.  47. 

Mississippi.  —  Kearney  v.  State,  68  Miss.  233. 

Missouri.  —  Seymour  v.  Farrell,  51  Mo.  95; 
State  v.  Elkins,  63  Mo.  159;  State  v.  Welsor, 
117  Mo.  570;  State  v.  Hilsabeck,  132  Mo.  348. 

Nebraska.  —  Olive  v.  State,  n  Neb.  I;  Ber- 
neker  v.  State,  40  Neb.  810,  citing  3  Am.  and 
Eng.  Encyc.  of  Law  (isted.)  114;  Patterson  v. 
State,  41  Neb.  538;  Basye  v.  State,  45  Neb. 
261. 

Nevada.  — State  v.  Pearce,  15  Nev.  188. 

New  Hampshire.  —  State  v.  Lapage,  57  N. 
H.  245,  24  Am.  Rep.  69. 

New  Jersey.  —  Atwood  v.  Impson,  20  N.  J. 
Eq.  150. 

New  York.  —  People  -'.  Lamb,  2  Keyes  (N. 
Y.)  360;  Townsend  v.  Graves,  3  Paige  (N.  Y.) 
453;  Carpenter  v.  Blake,  10  Hun  (N.  Y.)  358; 
McKenna  v.  People,  18  Hun  (N.  Y.)  580; 
Nichols  v.  People,  23  Hun  (N.  Y.)  165;  Eggler 
v.  People,  56  N.  Y.  642;  Conley  v.  Meeker, 
85  N.  Y.  618;  Corning  v.  Corninp,  6  N.  Y.  104. 

North  Carolina.  —  State  v.  Tilly,  3  Ired.  L. 
(N.  Car.)  424. 

Pennsylvania.  —  Hoffman  v.  Kemerer,  44 
Pa.  St.  452;  Snyder  v.  Com.,  85  Pa.  St.  519; 
Alexander  v.  Com.,  105  Pa.  St.  1. 

South  Carolina.  —  Sawyer  v.  Eifert,  2  Nott 
&  M.  (S.  Car.)  511,  10  Am.  Dec.  633. 

Tennessee.  —  Fitzhugh  v.  State.  13  Lea 
(Tenn.)  258. 

Texas.  —  Landa  v.  Obert,  5  Tex.  Civ.  App. 
620;  Ryan  v.  State,  (Tex.  Crim.  App.  1896)  35 
S.  W.  Rep.  288. 

Vermont.  —  State  v.  Emery,  59  Vt.  84. 

Virginia.  — Carter  v.  Com.,  2  Va.  Cas.  169. 

Wisconsin.  — Carthaus  v.  State,  78  Wis.  560. 

See  also  Betts  v.  Lock  wood,  8  Conn.  487. 
But  see  State  v.  Jerome,  33  Conn.  265. 

Statement  of  the  Rule. — "The  practice  of 
allowing  defendants  on  trial,  charged  with 
crime,  to  introduce  evidence  showing  good 
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illustrations — Larceny.  —  Thus,  the  character  of  one  accused  of  larceny  cannot 


character,  was  first  adopted  in  the  English 
courts  during  the  reign  of  Charles  II.,  and  the 
practice  there  was  to  admit  such  testimony 
only  in  capital  cases,  in  favorem  vita,  when 
the  evidence  was  circumstantial  or  there  was 
a  doubt  as  to  the  guilt  of  the  accused,  but 
never  admitted  when  the  guilt  of  the  accused 
was  plainly  shown  by  the  evidence,  the  court, 
we  presume,  being  the  judge  as  to  whether 
the  evidence  showed  a  plain  case  of  guilt. 
The  evidence  in  such  cases,  under  the  English 
practice,  from  the  time  it  was  first  adopted  to 
the  present,  was  confined  to  the  general  char- 
acter or  reputation  of  the  accused;  that  is,  he 
could  introduce  evidence  as  to  his  general 
good  character,  but  could  not,  for  instance, 
show  particular  acts  of  kindness  or  honesty; 
and  the  prosecution  was  bound  by  the  same 
rule.  The  prosecution  could  not  put  in  issue 
the  character  of  the  defendant,  but  when  the 
defendant  put  his  own  character  in  issue  the 
prosecution  had  the  right  to  introduce  wit- 
nesses in  rebuttal,  and  to  show  by  them,  or 
[upon  cross-examination  of]  the  defendant's 
witnesses,  that  the  defendant's  general  char- 
acter was  bad,  but  was  not  allowed  to  show 
particular  acts  of  misconduct  on  his  part. 
This  is  the  practice  in  most  of  the  states  of  the 
Union,  including  our  own."  Reddick  v.  State, 
25  Fla.  112,  433. 

In  Frazier  v.  Pennsylvania  R.  Co.,  38  Pa. 
St.  104,  80  Am.  Dec.  467,  the  court  said: 
"  Character  grows  out  of  special  acts,  but  is 
not  proved  by  them.  Indeed,  special  acts  do 
very  often  indicate  frailties  or  vices  that  are 
altogether  contrary  to  the  character  actually 
established,  and  sometimes  the  very  frailties 
that  may  be  proved  against  a  man  may  have 
been  regarded  by  him  in  so  serious  a  light  as 
to  have  produced  great  improvement  of  char- 
acter." Quoted  with  approval  in  Snodgrass  v. 
Carnegie  Steel  Co.,  173  Pa.  St.  228. 

Resultant  of  Conduct,  and  Not  Conduct,  Admissi- 
ble.—  In  Moulton  v.  State,  88  Ala.  116,  Mc- 
Clennan,  J.,  said:  "  The  doctrine  is  too  famil- 
iar to  require  support  from  a  citation  of  texts 
or  adjudged  cases,  that  character,  good  or 
bad,  can  only  be  established  by  evidence  of 
general  reputation.  The  issue  involved,  when 
it  is  sought  to  influence  the  verdict  of  jurors 
by  inviting  their  consideration  of  the  good 
character  of  the  defendant,  embraces  no  ele- 
ment of  conduct,  but  is  met  and  filled  solely 
by  the  repute  in  which  the  person  inquired 
about  is  held  in  the  community  in  which  he 
lives.  Conduct,  doubtless,  is  in  all  cases  to  a 
greater  or  less  degree  the  basis  of  reputation, 
the  efficient  cause  of  whatever  impression 
has  been  made  on  the  community  touching 
the  qualities  of  the  man;  but  it  is  this  re- 
sultant of  conduct,  and  not  conduct  itself  — 
whether  regard  be  had  to  a  general  course  of 
life  or  to  particular  acts  —  which  may  go  to 
the  jury  in  a  given  case  to  aid  them  in  arriv- 
ing at  a  just  conclusion  as  to  the  fact,  and  in 
some  instances  the  degree,  of  guilt." 

Reputation  Based  upon  a  Particular  Transaction 
Inadmissible.  —  "  It  was,  however,  in  our  opin- 
ion, error  to  permit  testimony  against  the 
reputation  of  witness  Shumate,  based,  as  to 
impeaching  witness  Craig,  upon  a  certain  cot- 


ton transaction  had  between  them,  and,  as 
to  the  other  witnesses,  upon  public  opinion 
growing  out  of  the  particular  transaction  then 
on  trial  before  the  court.  It  is  well  estab- 
lished, that  a  witness  can  be  impeached  by 
evidence  of  his  general  reputation  only,  and 
not  of  particular  facts;  as  he  is  presumed  to 
be  readily  prepared  to  support  the  one,  but 
not  the  other,  without  notice."  Johnson  v. 
Brown,  51  Tex.  65. 

Evidence  of  Habit  Inadmissible, —  In  Com.  v. 
Nagle,  157  Mass.  554,  it  was  held  that  evidence 
that  the  defendant,  who  was  indicted  for  sell- 
ing intoxicating  liquors  to  a  minor,  was  in  the 
habit  of  avoiding  the  commission  of  certain 
offenses  mentioned  in  the  license,  not  neces- 
sarily involving  moral  wrong,  was  inadmis- 
sible. The  court  said:  "  For  the  purpose  of 
proving  that  one  has  or  has  not  done  a  particu- 
lar act,  it  is  not  competent  to  show  that  he  has 
or  has  not  been  in  the  habit  of  doing  other 
similar  acts.  If  the  testimony  had  been  re- 
ceived, it  would  have  gone  no  further  than  to 
establish  the  existence  of  a  not  very  long 
course  of  conduct  on  the  part  of  the  defendant 
in  regard  to  one  subject;  not  to  show  his  char- 
acter or  reputation  in  regard  to  his  will- 
ingness or  unwillingness  to  commit  crimes 
generally,  or  to  commit  a  class  of  crimes 
involving  any  particular  immoral  or  wrongful 
tendency.  We  are  of  opinion  that  the  evi- 
dence was  rightly  excluded." 

Positions  of  Trust.  —  The  good  character  of  a 
person  cannot  be  proved  by  showing  that  he 
has  held  positions  of  trust.  Carson  v.  Smith, 
133  Mo.  606;  Howard  v.  State,  (Tex.  Crim. 
App.  1896)  36  S.  W.  Rep.  475. 

Constantly  Subject  to  Arrest. —  In  Murphy  v. 
State,  108  Ala.  10,  it  was  held  that,  on  the  trial 
of  a  person  for  homicide,  a  deputy  sheriff 
should  not  have  been  permitted  to  testify  that 
he  nearly  always  had  a  warrant  for  the  de- 
fendant's arrest.  The  court  said:  "  A  war- 
rant in  the  hands  of  an  officer  for  the  arrest  of 
another  establishes  no  fact  affecting  the  gen- 
eral reputation  of  the  party  to  be  arrested,  and 
good  character  cannot  be  impeached  by  such 
evidence. ' ' 

Imprisonment.  —  In  Steele  v.  State,  83  Ala. 
20,  it  was  held  that,  on  a  trial  for  homicide,  it 
was  not  competent  to  show  that  the  deceased 
had  been  twice  imprisoned.  The  court  said: 
"  While  one's  character  or  reputation  mav  be 
assailed  by  showing  a  general  bad  repute  in 
the  neighborhood  of  his  residence,  or  where 
he  is  known,  particular  acts  of  bad  conduct  or 
special  circumstances  of  disgrace  are  not  ad- 
missible.' 

Difficulty  between  a  Witness  and  the  Deceased. — 

In  Logsdon  v.  Com.,  (Ky.  1889)  12  S.  W.  Rep. 
628,  it  was  held  that  it  was  not  competent  to 
show  the  character  of  the  deceased  by  reciting 
the  history  of  a  difficulty  that  previously  oc- 
curred between  said  deceased  and  the  witness 
who  was  asked  as  to  it. 

Proceeding  of  a  Secret  Society  Inadmissible. — 
In  State  v.  Gates,  130  Mo.  351,  it  was  held  that 
on  a  trial  for  larceny,  proof  of  the  result  of 
certain  investigations  made  by  a  secret  society 
as  to  the  character  of  the  defendant  was  irrel- 
evant. 
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In  General. 


be  shown  by  proving  that  as  a  boy  he  was  in  the  habit  of  running  away.1 

Murder.  —  Evidence  that  a  person  on  trial  for  murder  beat  his  wife  is  not 

admissible  to  show  his  general  character.2 

Assault  with  Intent  to  Kill.  —  When  the  defendant  is  being  tried  for  an  assault 

with  intent  to  kill,  he  cannot  show  that  the  prosecuting  witness  pointed  a  gun 

at  a  third  person,  as  bearing  upon  his  character  for  peace  and  quiet.3 


Former  Residence  Now  a  House  of  Prostitution. 

—  "A  man's  character  cannot  be  ascertained 
nor  his  reputation  overthrown  by  showing 
that  a  house  in  which  he  has  once  lived  has 
become  a  house  of  prostitution."  Indianapo- 
lis, etc.,  R.  Co.  v.  Bush,,  101  Ind.  582. 

Bawdy  House  in  the  Neighborhood.  —  "The 
method  of  impeaching  the  character  of  wit- 
nesses for  truth  and  veracity,  virtue,  and  mo- 
rality is  well  settled  by  law,  and  should 
always  be  done  by  direct,  positive  testimony 
of  those  who  are  acquainted  with  the  reputa- 
tion of  the  witness  for  either,  among  his  or 
her  neighbors  or  acquaintances,  and  not  infer- 
entially  by  proving  that  a  certain  house  in  the 
neighborhood  has  the  reputation  of  being  a 
bawdy  house."    White  v.  Com.,  96  Ky.  180. 

Miscegenation.  —  When  a  person  who  was  on 
trial  for  miscegenation  offered  evidence  as  to 
his  good  character,  the  prosecution  offered  to 
show  in  rebuttal  that  he  was  foolishly  fond  of 
women.  This  evidence  was  held  irrelevant. 
Cauley  v.  State,  92  Ala.  71. 

Witnesses. — The  character  of  a  witness  must, 
in  accordance  with  the  general  rule,  be  proved 
by  general  reputation  and  not  by  evidence  of 
particular  acts  or  of  specific  instances  of  good 
or  bad  conduct. 

England.  —  Rex  v.  Clarke,  2  Stark.  241,  3  E. 
C.  L.  393;  Rex  v.  Watson,  32  How.  St.  Tr. 
496;  Layer's  Case,  16  How.  St.  Tr.  286; 
Carlos  v.  Brook,  10  Ves.  Jr.  49. 

Alabama.  —  Smith  v.  State,  88  Ala.  73; 
Lowery  v.  State,  98  Ala.  45. 

California.  —  Clements  v.  McGinn,  (Cal. 
1893)  33  Pac.  Rep.  920. 

Georgia.  —  Ratteree  v.  Chapman,  79  Ga.  574. 

Illinois.  —  Gifford  v.  People,  87  111.  210. 

Massachusetts.  —  Utley  v.  Merrick,  n  Met. 
(Mass.)  302;  Com.  v.  Kennon,  130  Mass.  39. 

Missouri.  —  State  v.  Sibley,  131  Mo.  519; 
State  v.  Gesell,  124  Mo.  531. 

New  York.  —  Troup  v.  Sherwood,  3  Johns. 
Ch.  (N.  Y.)  558;  Gilpin  v.  Daly,  20  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  91 ;  People  v.  Her- 
rick,  13  Johns.  (N.  Y.)  84,  7  Am.  Dec.  364; 
Carlson  v.  Winterson,  10  Misc.  Rep.  (N.  Y.  C. 
PI.)  388. 

North  Carolina.  —  State  v.  Garland,  95  N. 
Car.  671. 

Texas.  —  Moore  v.  Moore,  73  Tex.  383. 

See  also  the  title  Witnesses. 

Exceptions— Violent  Acts  of  the  Deceased  Known 
to  the  Defendant.  —  In  a  prosecution  for  homi- 
cide in  which  it  was  ruled  that  evidence  of  the 
character  of  the  deceased  for  violence  was  ad- 
missible, it  was  held  that  not  only  the  general 
character  of  the  deceased,  but  also  specific  acts 
of  violence  within  the  knowledge  or  observa- 
tion of  the  defendant,  might  be  shown.  Peo- 
ple v.  Harris,  95  Mich.  87.  To  the  same  effect 
are  Hurd  v.  People.  25  Mich.  405;  People  v. 
Lilly,  38  Mich.  270.  See  also  the  title 
Homicide. 


Seduction  —  Criminal    Prosecution. —  It  has 

been  held  under  statutes  making  the  previous 
pure  character  of  the  female  a  necessary  ele- 
ment of  this  offense,  that  evidence  of  particu- 
lar acts  of  unchastity  was  admissible.  Polk 
v.  State,  40  Ark.  482,  48  Am.  Rep.  17;  Lyons  v. 
State,  52  Ind.  426;  Smith  v.  Com.,  (Ky.  1895) 
32  S.  W.  Rep.  137;  People  v.  Clark,  33  Mich. 
112;  State  v.  Primm,  98  Mo.  368. 

And  in  some  jurisdictions  it  has  been  de- 
cided that  an  actual  lack  of  virtue  can  be 
shown  in  this  way  alone.  Hussey  v.  State,  86 
Ala.  34;  Kenyon  v.  People,  26  N.  Y.  203,  84 
Am.  Dec.  177,  affirming  People  v.  Kenyon, 
5  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  254. 
See  Carpenter  v.  People,  8  Barb.  (N.  Y.)  603. 

"  A  pure  character  may  not  be  shown  by 
reputation,  but  evidence  of  particular  lewd 
conduct  may  be  rebutted  by  proof  of  a  good 
reputation.  It  will  be  observed  that  in  no 
case  can  reputation  be  given  in  evidence  to 
establish  the  chastity  or  the  impurity  of  the 
woman.  A  good  reputation  being  shown  by 
the  prosecutrix  in  rebuttal  of  specific  charges 
of  lewdness,  the  state,  of  course,  may  intro- 
duce evidence  upon  that  issue,  and  assail  the 
woman's  reputation  in  contradiction  of  the 
evidence  she  has  offered  upon  that  point.  It 
will  thus  be  seen  that  evidence  of  reputation 
is  not  admissible  upon  the  issue  involving  the 
woman's  character,  but  only  to  discredit  or 
support  testimony  tending  to  establish  par- 
ticular acts  of  lewdness."  State  v.  Prizer,  49 
Iowa  531,  31  Am.  Rep.  155. 

Upon  the  trial  of  an  indictment  under  c. 
105,  Laws  of  1848,  for  inveigling,  enticing,  or 
taking  away  "  any  unmarried  female  of  pre- 
vious chaste  character,  under  the  age  of 
twenty-five  years,"  for  the  purpose  of  prosti- 
tution, the  actual  personal  chastity  of  the 
female  must  be  shown,  and  evidence  as  to  her 
general  reputation  in  that  respect  is  inadmis- 
sible. Kauffman  v.  People,  11  Hun  (N.  Y.) 
82. 

Seduction  —  Civil  Actions.  —  And,  contrary  to 
the  general  rule,  some  courts  have  allowed  the 
introduction  of  such  evidence  in  civil  actions 
for  seduction.  Andrews  v.  Askey,  8  C.  &  P. 
7,  34  E.  C.  L.  270;  White  -■.  Murtland,  71  111. 
250,  22  Am.  Rep.  100;  West  v.  Druff,  55  Iowa 
335;  Love  v.  Masoner,  6  Baxt.  (Tcnn.)  24,  32 
Am.  Rep.  522,  overruling  Lea  v.  Henderson,  1 
Coldw.  (Tenn.)  146;  Reed  v.  Williams,  5  Sneed 
(Tenn.)  580,  73  Am.  Dec.  157;  Thompson  v. 
Clendening,  1  Head  (Tenn.)  287;  Stewart  v. 
Smith,  92  Wis.  76.  See  also  Verry  v.  Watkins, 
7  C.  &  P.  308,  32  E.  C.  L.  520. 

For  a  Full  Discussion  of  this  matter,  see  the 
title  Seduction. 

1.  Larceny. —  Moulton  v.  State,  88  Ala.  116. 

2.  Murder     Cruelty  of  Accused  to  His  Wife. 
Drew  v.  State,  124  Ind.  9. 

3.  Assault  with  Intent  to  Kill.  —  Jenkins  v. 
State,  80  Md.  72. 
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Deceased  in  Homicide.  —  Evidence  that  the  deceased  in  homicide  tried  to  shoot 
a  man  is  inadmissible  upon  the  question  of  character;1  nor  can  it  be  shown  that 
he  had  hail  other  fights  and  in  each  used  a  knife.2  The  fact  that  the  deceased 
was  an  escaped  convict  is  inadmissible.3  It  is  proper  to  exclude  evidence 
that  the  deceased  treated  his  domestic  animals  with  cruelty.4 

Rape  —  Lewd  Conduct  of  Accused.  —  On  the  trial  of  a  man  accused  of  rape  or 
attempt  to  commit  rape,  evidence  that  he  has  been  guilty  of  lewd  conduct  with 
other  women  is  inadmissible.5 

Indeoent  Assault — Former  Charges  by  Plaintiff.  —  In  an  action  to  recover  damages 
for  an  indecent  assault,  evidence  that  the  plaintiff  had  twenty  years  before 
made  charges  of  a  similar  nature  against  other  persons  was  held  inadmissible.6 

Malicious  Prosecution.  —  It  was  held  that  in  an  action  of  malicious  prosecution, 
evidence  that  the  plaintiff  was  a  loud-mouthed,  profane  boy,  in  the  habit  of 
being  out  late  at  night,  was  inadmissible.7 

Prosecutrix  in  Rape.  — ■  The  great  weight  of  authority  is  to  the  effect  that  the 
bad  character  for  chastity  of  the  prosecutrix  in  a  prosecution  for  rape  cannot 
be  shown  by  introducing  evidence  of  particular  acts  of  unchaste  conduct  with 
a  person  or  persons  other  than  the  defendant.8 

In  an  Action  for  Slander  or  Libel,  evidence  of  particular  facts  or  specific  acts  of 
misconduct  is  not  admissible  to  show  the  character  of  the  plaintiff.9 


1.  Deceased  in  Homicide  —  Attempt  to  Shoot  a 
Man.  —  Franklin  v.  State,  29  Ala.  14. 

2.  Thomas  v.  People,  67  N.  Y.  218. 

3.  Dupree  v.  State,  33  Ala.  380,  73  Am.  Dec. 
422. 

4.  People  v.  Druse,  103  N.  Y.  655. 

5.  Rape  —  Lewd  Conduct  of  Accused.  —  People 
v.  Bowen,  49  Cal.  654;  People  v.  Stewart,  85 
Cal.  174. 

6.  Miller  v.  Curtis,  158  Mass.  127,  35  Am. 
St.  Rep.  469. 

7.  Dorsey  v.  Clapp,  22  Neb.  564. 

8.  Prosecutrix  in  Rape  —  England.  —  Rex  v. 
Hodgson,  R.  &  R.  211;  Rex  v.  Clarke,  2 
Stark.  241,  3  E.  C.  L.  393;  Rex  v.  Cockroft,  n 
Cox  C.  C.  410. 

Alabama.  —  Boddie  v.  State,  52  Ala.  395; 
McQuirk  v.  State,  84  Ala.  435,  5  Am.  St.  Rep. 
381. 

Florida.  —  Rice  v.  State,  35  Fla.  236,  48  Am. 
St.  Rep.  245. 

Ka7isas.  —  State  v.  Brown,  55  Kan.  766. 

Illinois.  —  Shirwin  v.  People,  69  111.  56. 

Maryland.  — ■  Shartzer  v.  State,  63  Md.  149, 
52  Am.  Rep.  501. 

Massachusetts.  —  Com.  v.  O'Brien,  119  Mass. 
342,  20  Am.  Rep.  325;  Com.  v.  Harris,  131 
Mass.  336. 

Michigan. — Strang  v.  People,  24  Mich.  1; 
People  v.  McLean,  71  Mich.  309,  15  Am.  St. 
Rep.  263. 

Missouri.  —  State  v.  White,  35  Mo.  500;  State 
v.  Sibley,  131  Mo.  519. 

New  York.  —  People  v.  Jackson,  3  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)  391,  overruling  Peo- 
ple v.  Abbot,  19  Wend.  (N.  Y.)  192. 

North  Carolina.  —  State  v.  Jefferson,  6  Ired. 
L.  ( N.  Car.)  305. 

Ohio.  —  McDermott  v.  State,  13  Ohio  St.  332, 
82  Am.  Dec.  444. 

Rhode  Island.  —  State  v.  Fitzsimon.  18  R.  I. 
236. 

Texas.  —  Pefferling  v.  State,  40  Tex.  492; 
Wilson  v.  State,  17  Tex.  App.  525. 

But  see  People  v.  Benson,  6  Cal.  221,  65  Am. 
Dec.  506;  Benstine  v.  State,  2  Lea  (Tenn.)  169, 


31  Am.  Rep.  593;    State  v.  Johnson,  28  Vt. 
512;  State  v.  Reed,  39  Vt.  417,  94  Am.  Dec. 
337;  State  v.  Hollenbeck,  67  Vt.  34. 
See  also  the  title  Rape. 

In  McCombs  v.  State,  8  Ohio  St.  643,  the 
doctrine  which  is  generally  approved  is  thus 
stated:  "The  character  for  chastity  of  the 
prosecutrix  in  this  class  of  cases  cannot  be 
impeached  by  evidence  of  particular  acts  of 
unchastity,  but  only  by  general  evidence  of 
her  reputation  in  that  respect.  Nor  can  she 
be  interrogated  as  to  previous  criminal  inter- 
course with  persons  other  than  the  accused 
himself;  nor  is  such  evidence  of  other  in- 
stances admissible." 

9.  Libel  and  Slander.  —  Indianapolis  Journal 
Newspaper  Co.  v.  Pugh,  6  Ind.  App.  510; 
Sanders  v.  Johnson,  6  Blackf.  (Ind.)  50,  3& 
Am.  Dec.  564;  Ross  v.  Lapham,  14  Mass.  275; 
McLaughlin  -'.  Cowley,  131  Mass.  70;  Proctor 
v.  Houghtaling,  37  Mich.  41;  Thibault  v.  Ses- 
sions, 101  Mich.  279;  Sawyer  v.  Eifert,  2  Nott 
&  M.  (S.  Car.)  511,  10  Am.  Dec.  633;  Bell  v. 
Farnsworth,  11  Humph.  (Tenn.)  608.  See  the 
title  Libel  and  Slander. 

Want  of  Chastity.  — Where  the  alleged  libel  or 
slander  amounts  to  a  charge  of  want  of  chas- 
tity on  the  part  of  the  plaintiff,  evidence  of 
other  specific  acts  of  unchaste  conduct,  discon- 
nected with  the  particular  act  of  misconduct 
charged,  is  inadmissible.  Stowell  v.  Beagle, 
79  111.  525;  Hallowell  v.  Guntle,  82  Ind.  554: 
Parkhurst  v.  Ketchum,  6  Allen  (Mass.)  406,  83 
Am.  Dec.  639;  Duval  v.  Davey,  32  Ohio  St. 
604. 

Poisoning  Cattle.  —  In  an  action  in  which  the 
plaintiff  sought  to  recover  damages  because 
he  had  been  publicly  charged  by  the  defend- 
ant with  poisoning  certain  cattle,  it  was  held 
that  evidence  of  particular  acts  of  dishonesty 
on  the  part  of  the  plaintiff,  or  of  specific 
offenses  committed  by  him,  was  inadmissible. 
Fountain  v.  West,  23  Iowa  9,  92  Am.  Dec.  405. 

Evil  Associates.  —  In  an  action  of  libel,  it 
cannot  be  shown  that  the  plaintiff  associated 
with  people  of  bad  repute,  this  being  evidence 
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Reasons  for  the  Rule.  —  Particular  facts  are  not  admissible  to  prove  the  reputa- 
tion of  a  party  or  witness  to  be  either  good  or  bad,  for  the  reasons  that  they 
do  not  necessarily  tend  to  establish  a  general  character;  that  they  confuse  the 
jury  by  raising  collateral  issues;  and  especially  that  a  party  is  presumed  to  be 
ready  to  defend  his  own  general  reputation  or  that  of  his  witnesses,  but  not  to 
meet  specific  charges  against  either  without  notice.1 

2.  Rumor  Inadmissible.  —  General  rumor  in  the  neighborhood  that  a  person 
has  been  guilty  of  certain  acts  or  conduct  is  generally  inadmissible  in  evidence 
as  to  character,  unless  his  general  character  is  affected  by  such  rumors  or 
reports.* 

3.  Written  Declarations  Inadmissible.  —  Written  declarations,  official  or 
otherwise,  made  by  third  parties  out  of  court,  are  inadmissible  as  evidence  to 
show  general  character.3 

4.  Entire  Evidence  May  be  Considered.  —  It  has  been  held  that  in  ascertaining 
what  is  the  character  of  the  defendant  in  a  criminal  prosecution,  the  jury  are 
not  limited  to  the  testimony  of  those  who  swear  generally,  but  they  may  look 
to  all  the  evidence  and  then  determine  whether  or  not  the  accused  possesses 
good  character.4 

5.  Knowledge  of  the  Witness  —  a.  In  General.  —  Character  must  be  proved 
by  witnesses  who  know  the  general  reputation  of  the  person  in  question,  and 
before  evidence  as  to  character  is  admissible  this  knowledge  must  appear.5 


of  a  particular  fact  and  not  of  general  reputa- 
tion. Indianapolis  Journal  Newspaper  Co.  v. 
Pugh,  6  Ind.  App.  510. 

1.  Reasons  for  the  Rule  as  to  Specific  Acts.  — 

Avery,  J.,  in  Nixon  v.  McKinney,  105  N.  Car. 
23.  To  the  same  effect  are  Teese  v.  Hunting- 
don, 23  How.  (U.  S.)  2;  Hussey  v.  State,  87 
Ala.  121;  Com.  v.  O'Brien,  119  Mass.  342,  20 
Am.  Rep.  325. 

2.  Rumor  Not  Admissible.  —  Campbell  v. 
State,  23  Ala.  44;  Parks  v.  State,  (Tex.  Crim. 
App.  1896)  33  S.  W.  Rep.  873. 

Libel  and  Slander.  —  There  is  some  conflict 
about  the  matter  among  the  authorities,  but 
the  better  doctrine  would  seem  to  be  that  gen- 
eral rumor  in  the  neighborhood  that  the  plain- 
tiff was  guilty  of  the  act  of  conduct  charged  to 
him  in  the  libel  or  slander,  or  of  other  acts  of 
misconduct,  is  inadmissible  unless  the  gen- 
eral character  of  the  plaintiff  is  affected  by  the 
prevalence  of  the  rumor.  Scott  v.  Sampson, 
8  Q.  B.  Div.  491;  Chamberlin  v.  Vance,  51 
Cal.  75;  Alderman  v.  French,  1  Pick.  (Mass.) 
1,  11  Am.  Dec.  114;  Bodwell  v.  Swan,  3  Pick. 
(Mass.)  376;  Peterson  v.  Morgan,  116  Mass. 
350;  Dame  v.  Kenney,  25  N.  H.  318;  Matson 
v.  Buck,  5  Cow.  (N.  Y.)  499;  Kennedy  v. 
Gifford,  19  Wend.  (N.  Y.)  296;  Luther  v. 
Skeen,  8  Jones  L.  (N.  Car.)  356.  See  the  title 
Lirel  and  Slander. 

3.  Certificate  of  Discharge  from  the  Army.  — 
The  defendant,  who  was  charged  with  having 
committed  burglary,  offered  in  evidence  a  cer- 
tificate of  discharge  from  the  United  States 
army,  in  which  it  was  certified  that  the  char- 
acter of  said  defendant  was  good.  This  evi- 
dence was  held  incompetent.  People  v. 
Eckman,  72  Cal.  582. 

Certificate  of  Character.  —  A  paper  signed  by 
numerous  persons,  attesting  the  good  character 
of  the  person  offering  it  in  evidence,  is  inad- 
missible. Shurtleff  v.  Stevens,  51  Vt.  501,  31 
Am.  Rep.  698. 

4.  U.  S.  v.  Jackson,  29  Fed.  Rep.  503. 


5.  The  Witness  Must  Know  the  Character  in 
Question  —  Illinois.  —  Crabtree  v.  Hagenbaugh, 
25  111.  233,  79  Am.  Dec.  324;  Foulk  v.  Eckert, 
61  111.  318;  Laclede  Bank  v.  Keeler,  109  111.  385; 
Gifford  v.  People,  148  111.  173. 

Kansas.  —  Redden  v.  Tefft,  48  Kan.  302. 

Kentucky.  —  Young  v.  Com.,  6  Bush  (Ky.) 
312. 

Massachusetts. — Wetherbee  v.  Norris,  103 
Mass.  565;  Com.  v.  Rogers,  136  Mass.  158. 

Missouri.  —  State  v.  Cox,  67  Mo.  392. 

Nebraska.  —  Berneker  v.  State,  40  Neb.  810. 

New  Hampshire.  —  Kelley  v.  Proctor,  41  N. 
H.  139. 

New  York. — Sleeper  v.  Van  Middlesworth, 
4  Den.  (N.  Y.)  431;  Curtis  v.  Fay,  37  Barb. 
(N.  Y.)  64;  Carlson  v.  Winterson,  147  N.  Y. 
652. 

Arorth  Carolina.  —  State  v.  Parks,  3  I  red.  L. 
(N.  Car.)  296;  State  v.  Perkins,  66  N.  Car.  126; 
State  v.  Gee,  92  N.  Car.  756;  State  v.  Wheeler, 
104  N.  Car.  893;  State  v.  Coley,  114  N.  Car. 
879. 

Tennessee.  —  Ford  v.  Ford,  7  Humph. 
(Tenn.)  92. 

"  It  is  a  very  simple  proposition,  and  sound 
as  it  is  simple,  that  a  witness  cannot  swear  to 
general  character  unless  he  knows  it.  This 
knowledge  is  a  thing  acquired  by  time,  and  by 
the  general  speech  of  the  people  who  know 
and  who  have  the  opportunity  of  knowing  and 
of  forming  an  opinion  from  that  knowledge. 
The  witness  neither  knew  the  person  at- 
tempted to  be  impeached,  or  his  general 
character,  nor  was  there  any  evidence  that  the 
person  so  speaking  knew.  If  the  fact  that  a 
few  or  a  number  of  persons,  on  a  single  occa- 
sion, speak  ill  of  another,  in  the  absence  of 
evidence  that  the  persons  so  speaking  knew 
the  person  they  were  speaking  of,  were  suffi- 
cient to  establish  character,  few  persons  could 
be  found  to  pass  that  ordeal  unharmed  in 
reputation."  Cheritree  v.  Roggen,  67  Barb. 
(N.  Y.)  124. 
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And,  in  order  to  be  acquainted  with  the  general  reputation  of  a  person,  it 
is  not  necessary  for  a  witness  to  know  what  a  majority,  nor  indeed  any  par- 
ticular number,  of  his  neighbors  and  associates  think  and  say  of  him.1  But 
the  estimate  of  two  or  three  persons  should  not  be  taken  as  general  reputation.* 
b.  Personal  Knowledge.  —  A  witness  as  to  character  should  not  be 
allowed  to  speak  as  to  his  own  knowledge  of  the  acts  and  transactions  from 
which  the  character  or  reputation  of  the  person  whose  character  is  being  investi- 
gated has  been  derived,  but  he  must  speak  from  his  own  knowledge  of  what 
is  generally  said  of  such  person  by  those  among  whom  he  resides  and  with 
whom  he  is  chiefly  conversant.3 


"  If  a  witness  answer  [that]  he  is  not  ac- 
quainted with  a  person's  general  reputation 
for  truth  among  his  neighbors,  then  he  should 
not  be  allowed  to  testify  further  on  the  sub- 
ject."   Overstreet  v.  Dunlap,  56  111.  App.  486. 

Bad  Character  does  Not  Render  a  Character 
Witness  Incompetent.  —  In  Smith  v.  U.  S.,  161 
U.  S.  85,  it  was  held  that  an  instruction  that 
evidence  of  character,  in  order  to  be  entitled 
to  consideration,  must  come  from  a  "  pure 
source  "  and  be  "  the  reflection  of  honest  and 
conscientious  men;  of  men  who  possess  char- 
acter themselves,  men  of  integrity,  men  whose 
judgments  make  up  in  your  community 
your  character  that  you  prize  so  highly  be- 
cause it  is  the  opinion  of  honest,  intelligent, 
judicious,  and  just  men  and  women  in  your 
community;  "  and  that  "  if  a  man  is  without 
character  himself,  if  his  action  has  been  char- 
acterized by  crime,  if  his  conscience  has  been 
seared  by  criminal  conduct,  he  is  thus  rendered 
incompetent  to  know  what  character  is;  he 
has  none  himself,  and  he  is  incompetent  to  de- 
termine when  other  men  have  one,"  was  erro- 
neous. 

Acquaintance  from  Childhood. —  "It  is  true, 
when  a  witness  is  called  to  testify  to  the  gen- 
eral reputation  or  character  of  a  person  it 
should  appear  that  he  knows  the  reputation 
or  character  which  the  party  bears;  but  we 
know  no  reason  why  this  knowledge  should  be 
shown  by  set  phrase  or  in  answer  to  a  cate- 
gorical question.  If  it  appears  that  a  witness 
resides  in  the  same  neighborhood  with  the 
party  whose  character  is  in  issue,  and  he 
states,  as  in  the  case  at  bar,  that  he  has 
known  such  party  from  childhood,  we  think 
this  is  a  sufficient  showing  of  knowledge  upon 
the  subject  to  render  him  competent  as  a  wit- 
ness. There  was,  therefore,  no  error  in  ad- 
mitting the  testimony  under  consideration." 
State  v.  Deitrick,  51  Iowa  467.  To  the  same 
effect  is  State  v.  Hart,  67  Iowa  142. 

Long-continued  Acquaintance  and  Business 
Dealings.  —  In  National  Bank  v.  Scriven,  63 
Hun  (N.  Y.)  375,  it  was  held  that  a  witness  who 
testified  that  he  had  known  the  defendant 
thirteen  or  fourteen  years,  that  he  had  heard 
him  talked  about  politically  and  had  done 
business  with  him,  knew  his  associates,  but 
only  knew  his  reputation  for  truth  and  verac- 
ity from  his  own  personal  knowledge,  was  a 
competent  witness. 

Associates.  —  One  who  admitted  that  he  had 
never  heard  the  character  of  a  person  for  truth 
and  veracity  spoken  of,  but  who  had  previously 
answered  that  he  knew  the  witness  and  the 
persons  with  whom  he  associated,  was  held  a 
competent  witness  as  to  character.  People  v. 
Davis,  21  Wend.  (N.  Y.)  309. 


Character  Questioned.  —  One  who  has  given 
evidence  importing  an  acquaintance  with  the 
associates  of  the  witness  and  a  knowledge  of 
his  character,  and  testifies  that  he  has  heard 
his  character  questioned,  is  a  competent  wit- 
ness. Adams  v.  Greenwich  Ins.  Co.,  70  N. 
Y.  166. 

1.  Dave  v.  State,  22  Ala.  23;  Robinson  v. 
State,  16  Fla.  835;  Crabtree  v.  Kile,  21  111.  180; 
Crabtree  v.  Hagenbaugh,  25  111.  233,  79  Am. 
Dec.  324;  Gifford  v.  People,  148  111.  173;  State 
v.  Turner,  36  S.  Car.  534.  See  also  Adams  v. 
Hannon,  3  Mo.  222;  Emory  v.  Phillips,  22  Mo. 
499- 

No  Definite  Number.  —  "  And  while  a  witness 
should  be  cautious  on  this  subject  and  not  be 
encouraged  to  testify  that  he  is  acquainted 
with  the  general  reputation  of  another,  unless 
he  knows  the  generally  prevalent  sentiment  of 
those  most  conversant  with  him,  he  should 
not  be  repressed  by  telling  him  he  must  know 
what  a  majority  say  of  him  about  whom  he  is 
called  to  testify.  It  is  impossible  to  be  definite 
on  this  subject.  All  that  can  be  said  is,  as 
stated  above,  that  the  witness  must  answer  on 
his  responsibility  and  subject  to  cross-exami- 
nation as  to  the  sources,  extent,  and  correct- 
ness of  his  information  as  to  the  matter  of 
which  he  testifies."  Pickens  v.  State,  61 
Miss.  563. 

Considerable  Number  Sufficient.  —  When  a  wit- 
ness properly  introduced  to  impeach  the  repu- 
tation for  virtue  and  chastity  of  the  prosecutrix 
in  a  rape  case  has  stated  positively  that  he 
knew  her  general  reputation,  his  competency  is 
not  destroyed  because  on  cross-examination  as 
to  the  nature  of  his  knowledge  he  states  that 
he  has  heard  ten,  fifteen,  or  twenty  persons 
speak  of  her  character  in  that  respect,  and  say 
that  it  was  bad.  Fenner,  J.  said:  "  Reputa- 
tion is  the  general  opinion  of  a  person  held  by 
the  community.  A  witness's  knowledge  of 
another's  reputation  must  be  derived  from 
what  he  has  heard  others  say  on  the  subject. 
He  is  not  required  to  have  heard  every  mem- 
ber of  the  community  express  himself  on  the 
subject.  If  he  has  heard  the  opinion  of  a  con- 
siderable number,  and  if  such  opinion  is  con- 
current, that  suffices."  State  v.  Reed,  41  La. 
Ann.  581. 

2.  Matthewson  v.  Burr,  6  Neb.  312;  Taylor 
v.  Ryan,  15  Neb.  573. 

3.  Teese  v.  Huntingdon,  23  How.  (U.  S.)  13; 
Kimmel  v  Kimmel,  3  S.  &  R.  (Pa.)  336,  S  Am. 
Dec.  655;  Wike  v.  Lightner,  11  S.  &  R.  (Pa.) 
198. 

Witness's  Own  Estimate  as  One  of  the  Commu- 
nity.— "  Character,  or  the  estimation  in  the 
community  in  which  the  witness  is  held,  is  a 
legitimate  means  of  impeaching  or  sustaining 
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c.  Individual  Opinion.  — The  mere  individual  opinion  of  the  witness  as 
to  the  character  which  is  the  subject  of  inquiry  is  not  admissible.1 

d.  Hearsay  Evidence.  —  Nor  is  what  certain  other  persons  or  classes 
of  persons  say  admissible  in  proof  of  general  reputation,  such  evidence 
being  merely  hearsay.2 


him  ;  and  neither  on  direct  nor  on  cross  exami- 
nation can  the  testimony  go  farther  than  to 
ascertain  such  character  or  reputation,  and  the 
means  of  knowing  it.  This  excludes  all 
knowledge  of  facts  which  the  impeaching  or 
sustaining  witness  may  have,  with  the  qualifi- 
cation that,  being  one  of  the  community,  he 
may  take  into  account  his  own  estimate  of  the 
reputation  of  the  witness  who  is  attempted  to 
be  impeached  or  sustained,  but  cannot  con- 
sider any  facts  of  which  he  may  have  knowl- 
edge."   Smith  v.  State,  88  Ala.  73. 

Personal  Knowledge  in  Connection  with  General 
Reputation.  —  "  A  witness  may  have  personal 
knowledge  of  the  general  character  of  another, 
aside  from  what  he  has  heard  others  say  about 
such  character;  and  the  witness  may  well 
speak  from  such  personal  knowledge  of  general 
character,  not,  however,  from  personal  knowl- 
edge of  the  witness's  unworthiness  aside  from 
his  general  reputation  or  character."  Martin 
v.  Martin,  25  Ala.  201. 

What  is  Generally  Said.  —  A  witness  who 
knows  what  people  say  generally  regarding  the 
character  of  the  person  about  whom  he  is 
asked  is  a  competent  witness  as  to  charactet 
though  he  states  that  he  does  not  know  about 
such  character  of  his  own  personal  knowledge. 
People  v.  Webster,  89  Cal.  572. 

1.  Individual  Opinion  —  England. — Reg.  v. 
Rowton,  10  Cox  C.  C.  25. 

Alabama. — Jackson  v.  State,  78  Ala.  471 
Holmes  v.  State,  88  Ala.  26,  16  Am.  St.  Rep.  17 

California.  —  People  v.  Markham,  64  Cal 
157,  49  Am.  Rep.  700;   People  v.  Gordan,  103 
Cal.  568. 

Colorado. — Benesch  v.  Waggner,  12  Colo 
534,  13  Am.  St.  Rep.  254. 

Illinois. — Crabtree  v.  Hagenbaugh,  25  111. 
•233,  79  Am.  Dec.  324;  Gifford  v.  People,  148 
111.  173- 

Iowa.  — State  v.  Grinden,  91  Iowa  505;  Kit- 
teringham  v.  Dance,  58  Iowa  632;  State  v. 
Egan.  59  Iowa  636;  State  v.  Woodworth,  65 
Iowa  141.  Compare  State  v.  Farrell,  82  Iowa 
553- 

Louisiana.  —  Stanton  v.  Parker,  5  Rob.  (La.) 
108,  39  Am.  Dec.  528. 

Maine.  —  Phillips  v.  Kingfield,  19  Mc.  375, 
36  Am.  Dec.  760. 

Missouri. — State  v.  Dalton,  27  Mo.  13; 
State  v.  Elkins,  63  Mo.  159;  State  v.  King,  78 
Mo.  555. 

New  York.  —  Sawyer  v.  People,  (Ct.  App.)  1 
N.  Y.  Crim.  Rep.  249;  Fulton  Bank  v.  Bene- 
dict, 1  Hall  (N.  Y.)  550. 

North  Carolina.  —  State  v.  Boswell,  2  Dev. 
L.  (N.  Car.)  209. 

Texas.  —  Ayres  v.  Duprey,  27  Tex.  593,  86 
Am.  Dec.  657;  Austin,  etc.,  R.  Co.  v.  McEl- 
tnurry,  (Tex.  Civ.  App.  1895)  33  S.  W.  Rep. 
249;  Woods  v.  State,  (Tex.  Crim.  App.  1896) 
36  S.  W.  Rep.  96. 

Vermont.  — State  v.  Emery,  59  Vt.  84. 

Virginia.  —  Harrison  v.  Com.,  79  Va.  374, 
52  Am.  Rep.  634. 
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Reason  for  Excluding  Such  Evidence.  —  The 

reason  given  in  most  of  the  books  for  the  rule 
that  the  character  of  a  witness  cannot  be  im- 
peached by  the  proof  of  specific  facts  is  that 
while  every  man,  in  contemplation  of  law,  is 
supposed  to  be  always  ready  to  defend  his 
general  character,  he  is  not  presumed  to  be 
ready,  without  notice,  to  defend  his  character 
against  specific  charges.  The  same  objection 
would  exist  to  permitting  an  impeaching  wit- 
ness to  give  his  individual  opinion  of  the 
character  of  the  witness  that  he  may  be  called 
on  to  impeach.  A  person  can  no  more  be 
presumed  to  be  able,  without  notice,  to  dis- 
prove the  opinion  which  individuals  may  have 
formed  of  his  character,  than  he  could  be  to 
disprove  specific  facts.  Bucklin  v.  State,  20 
Ohio  18.  Overruling  Wilson  v.  Runyon, 
Wright  (Ohio)  653;  Seely  v.  Blair,  Wright 
(Ohio)  683. 

Reputation  for  Peace  and  Quiet  Not  Proved  by 
Personal  Opinion.  —  In  Hussey  v.  State,  87  Ala. 
121,  it  was  held  that  the  personal  opinion  of  a 
witness  that  the  defendant,  who  was  being 
tried  for  murder,  was  a  timid  man  and  would 
prefer  to  avoid  a  difficulty,  was  inadmissible 
in  evidence. 

Contra  —  Disposition  for  Peace  a  Question  of 
Fact.  —  But  is  has  been  held  that  it  is  a  ques- 
tion of  fact  whether  a  certain  person  is  of  a 
peaceful  disposition  or  not,  and  that  this 
could  be  shown  as  well  by  the  personal  opin- 
ion of  one  who  had  had  opportunities  for  form- 
ing a  just  estimate  as  to  this  matter  as  by 
general  reputation.  State  v.  Sterrett,  68  Iowa 
76;  State  v.  Cross,  68  Iowa  180;  State  v.  Lee, 
22  Minn.  407,  21  Am.  Rep.  769. 

2.  Hearsay  —  Alabama.  —  Hadjo  v.  Gooden, 
13  Ala.  718;  Buchanan  v.  State,  109  Ala.  7. 

Arkansas.  —  Cole  v.  State,  59  Ark.  50. 

Maryland.  —  Vernon  v.  Tucker,  30  Md.  456. 

Massachusetts.  —  Com.  v.  Rogers,  136  Mass. 
158. 

Michigan.  —  Bathrick  v.  Detroit  Post,  etc., 
Co.,  50  Mich.  629,  45  Am.  Rep.  63. 

Mississippi.  —  Pickens  v.  State,  61  Miss.  563. 

New  York.  —  Curtis  v.  Fay,  37  Barb.  (N.  Y.) 
70;  Chcritrec  v.  Roggen,  67  Barb.  (N.  Y.)  124. 

Pennsylvania.  —  Wike  v.  Lightner,  11  S.  & 
R.  (Pa.)  198;  Snyder  v.  Com.,  85  Pa.  St.  519. 

See  also  Voght  v.  State,  (Ind.  1896)  43  N.  E. 
Rep.  1049. 

A  man's  reputation  is  what  is  said  of  him  by 
the  community  in  which  he  lives,  and  not  by 
the  people  who  deal  and  associate  with  him. 
Dance  v.  McBride,  43  Iowa  624. 

Opinion  of  Boarders.  —  The  opinion  of  board- 
ers as  to  the  character  of  their  landlady  is  not 
admissible  in  proof  of  her  general  reputation. 
Douglass  v.  Tousey,  2  Wend.  (N.  Y.)  352,  20 
Am.  Dec.  616. 

Opinion  of  Policeman.  —  The  defendant  was 
charged  with  violating  a  municipal  ordinance 
making  it  unlawful  to  knowingly,  willingly, 
and  unlawfully  associate  with  persons  of  cer- 
tain classes.  It  was  held  that  the  character  of 
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c.  Knowledge  Derived  from  Rumor. — The  testimony  of  a  witness 
who  lias  derived  his  knowledge  of  the  general  character  in  question  solely  from 
rumors  or  reports  as  to  it,  is  not  admissible.1 

/.  Personal  Acquaintance  Unnecessary.  —  It  is  not  necessary  that  a 
person  should  be  personally  acquainted  with  another  to  speak  as  to  his  or  her 
general  reputation.3 

g.  Negative  Evidence.  —  It  is  now  a  well-settled  doctrine  that  character 
may  be  proved  by  negative  testimony,  that  is  to  say,  evidence  as  to  character 
may  be  given  by  a  witness  who  states  that  he  has  never  heard  the  character  of 
which  he  speaks,  discussed.3 


his  associates  could  not  be  proven  by  the  tes- 
timony of  policemen  whose  only  knowledge  of 
their  character  was  derived  from  what  other 
policemen  said.  Burgess,  J.,  delivering  the 
opinion  of  the  court,  said:  "  We  do  not 
understand  that  reputation  can  be  proven  in 
that  way,  or  that  such  evidence,  if  indeed  it 
can  be  called  such,  is  any  proof  of  bad  reputa- 
tion, although  admitted,  as  in  this  case,  with- 
out objection.  As  a  general  rule,  it  must  be 
proven  by  witnesses  who  are  able  to  state  that 
they  are  acquainted  with  the  general  reputa- 
tion of  the  person  whose  character  is  in  issue; 
and  they  should  be  able  to  testify  from  a  per- 
sonal knowledge  of  his  reputation,  or  from 
knowledge  which  has  been  acquired  from 
those  who  have  had  an  opportunity  to  know. 
Reputation  is  not  established  by  what  may  be 
said  by  a  few  persons  who  do  not  know  what 
it  is,  even  though  they  may  say  that  it  is  bad, 
but  must  be  shown  by  personal  knowledge  or 
by  what  the  people  generally  say."  St.  Louis 
v.  Roche,  128  Mo.  541. 

Stranger  Sent  into  a  Neighborhood. — A  stranger 
sent  by  a  party  into  the  neighborhood  of  a 
witness  to  learn  his  general  reputation  will 
not  be  permitted  to  testify  as  to  the  result  of 
his  inquiries.  Sorrelle  v.  Craig,  9  Ala.  534; 
Griffith  v.  State,  go  Ala.  583;  Reid  v.  Reid,  17 
N.  J.  Eq.  101.  See  also  Foulkes  v.  Sellway,  3 
Esp.  N.  P.  236. 

In  Douglass  v.  Tousey,  2  Wend.  (N.  Y.)  352, 
20  Am.  Dec.  616,  the  court  said.  "  J.,  one  of 
the  defendant's  witnesses,  went  to  Owego,  the 
former  residence  of  the  plaintiff,  to  learn  her 
character  and  to  subpoena  witnesses  to  prove 
such  character  while  she  resided  at  that  place; 
and  the  defendant  offered  to  prove  by  him  that 
he  learned  while  at  Owego  that  her  character 
was  bad,  but  the  judge  refused  to  admit  this 
evidence.  This  mode  of  establishing  the 
plaintiff's  bad  character  seems  to  be  unusual, 
and,  as  a  general  rule,  there  is  much  reason 
to  fear  it  would  prove  a  very  unsafe  one.  The 
general  character  is  the  estimation  in  which  a 
person  is  held  in  the  community  where  he  has 
resided,  and  ordinarily  the  members  of  that 
community  are  the  only  proper  witnesses  to 
testify  as  to  such  character.  It  would  be 
unsafe  to  rely  upon  the  testimony  of  the  de- 
fendant's agent,  sent  into  that  community,  an 
entire  stranger,  it  may  be,  to  collect  informa- 
tion to  subserve  the  defendant's  views  in  the 
suit.  Such  witness  would  not  speak  of  his 
knowledge  of  the  plaintiff's  character,  or  give 
his  own  opinion  in  relation  thereto,  but 
barely  state  his  conclusion  upon  the  informa- 
tion received  from  others.  This  would  be 
hearsay  evidence  and  nothing  more.  Evi- 


dence of  character  is  founded  on  opinion,  and 
a  witness  testifying  as  to  the  general  char- 
acter of  another  must  have  the  means  of  know- 
ing such  general  character." 

1.  Knowledge  Derived  from  Rumor.  —  Haley 
v.  State,  63  Ala.  83.  •> 

2.  Personal  Acquaintance.  —  State  v.  Turner, 
36  S.  Car.  534;  Downs  v.  State,  (Tex.  Crim. 
App.  1893)  23  S.  W.  Rep.  684. 

3.  Negative  Evidence  Is  Admissible  —  Eng^ 
land.  —  Reg.  v.  Cary,  10  Cox  C.  C.  25;  Reg. 
v.  Rowton,  11  Jur.  N.  S.  325. 

Alabama.  —  Hadjo  v.  Gooden,  13  Ala.  718; 
Dave  v.  State,  22  Ala.  23;  Martin  v.  Martin, 
25  Ala.  201;  Ward  v.  State,  28  Ala.  53;  Childs 
v.  State,  55  Ala.  28;  Hussey  v.  State,  87  Ala. 
121. 

Arkansas.  —  Cole  v.  State.  59  Ark.  50. 
California.  —  Oakland    First  Nat.  Bank  v. 
Wolff,  79  Cal.  69.    Compare  People  v.  Moan, 
65  Cal.  536. 

Georgia.  —  Taylor  v.  Smith,  16  Ga.  10; 
Flemister  v.  State,  81  Ga.  768. 

Illinois.  —  Gifford  v.  People,  148  111.  173. 
See  also  Magee  v.  People,  139  111.  138;  Over- 
street  v.  Dunlap,  56  111.  App.  486. 

Indiana.  —  Davis  v.  Foster,  68  Ind.  238; 
Hallowell  v.  Guntle,  82  Ind.  554. 

Iowa.  — State  v.  Nelson,  58  Iowa  208;  State 
v.  Case,  (Iowa  1895)  65  N.  W.  Rep.  149.  See 
also  State  v.  Deitrick,  51  Iowa  467. 

Michigan.  —  Lenox  v.  Fuller,  39  Mich.  26S. 
Minnesota.  —  State  v.  Lee,  22  Minn.  407,  2r 
Am.  Rep.  769. 

Nebraska.  —  Berneker  v.  State,  40  Neb.  810, 
citings  Am.  and  Eng.  Encyc.  of  Law  114. 
Nevada. — State  v.  Pearce,  15  Nev.  188. 
New  York.  —  People  v.  Davis,  21  WTend.  (N. 
Y.)  309;  National  Bank  v.  Scriven,  63  Hun 
(N.  Y.)  375;  Graves  v.  Gilchrist  (Supreme  Ct.) 
9  N.  Y.  Supp.  88. 

Ohio.  —  Bucklin  v.  State,  20  Ohio  18;  Gan- 
dolfo  v.  State,  11  Ohio  St.  114. 

Texas.  —  Boon  v.  Weathered,  23  Tex.  675. 
Virginia.  —  Davis  v.  Franke,  33  Gratt.  (Va.) 
413. 

West  Virginia.  —  Lemons  v.  State,  4  W.  \  a. 
755,  6  Am.  Rep.  293. 

Negative  Evidence  Frequently  the  Best.  — 
"  Frequently  the  highest  evidence  which  can 
be  offered  in  this  regard  is  of  that  negative 
character  which  the  court  below  unwarrant- 
ably, as  we  think,  excluded.  That  reputation 
may  with  justice  well  be  called  good  which  no 
slanderer  has  ever  ventured  to  even  so  much 
as  question.  A  blameless  life,  oftentimes, 
though  not  always,  gives  origin  to  such  a 
reputation.  But  when  it  can  be  said  of  a  man 
by  those  well  acquainted  with  him,  that  they 
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h.  Restrictions  as  to  Time  and  Place  of  Acquiring  Knowledge 
■ — (i)  General  Rule. —  Evidence  of  character  should,  as  a  general  rule,  relate 
to  general  reputation  in  or  near  the  neighborhood  of  the  residence  of  the 
person  whose  character  is  the  subject  of  inquiry,  at  the  time  to  which  such 
evidence  is  properly  restricted  in  the  various  cases,  as  is  hereinbefore  set  out  in 
detail,1  or  at  a  time  not  too  long  prior  thereto.3 

(2)  In  the  Discretion  of  the  Court.  —  In  the  absence  of  any  limit  definitely 
prescribed  by  law,  in  each  case,  the  discretion  of  the  court  must  be  exercised  in 
deciding  what  constitutes  such  a  remoteness  of  time  or  place  as  to  exclude 
this  evidence,  and  the  decisions  are  not  at  all  uniform  as  to  this  question.3 


never  heard  his  reputation,  as  to  truth  and 
morals,  discussed,  denied,  or  doubted,  it  is 
equivalent  to  passing  upon  him  the  highest 
encomium.  The  authorities  abundantly  estab- 
lish that  the  person  testifying  need  not  base 
his  means  of  knowledge  on  what  is  '  generally 
said  '  of  the  person  whose  character  is  in 
question,  but  may  base  his  knowledge  of  the 
reputation  of  such  person  on  evidence  of  the 
negative  nature  above  noted.  '  State  v. 
Grate,  68  Mo.  22. 

"  And  the  best  evidence  there  well  can  be 
of  the  character  of  a  man  for  honesty,  is  the 
circumstance  that  his  honesty  has  never  been 
called  in  question.  We  all  absolutely  know 
as  fact  the  regard  in  which  numerous  persons 
are  held  and  estimated  in  community  with  re- 
spect to  certain  qualities,  and  this  without 
ever  having  heard  anything  said  connecting 
them  with  such  qualities."  Peters  v.  Bour- 
neau,  22  111.  App.  177.  Compare  Elmore  v. 
State,  no  Ala.  63. 

1.  See  supra,  this  title,  General  Rules  as  to 
Admissibility  —  Period  to  Which  Evidence 
Should  Relate. 

2.  General  Rule  as  to  Time  and  Place.  —  Gib- 
son v.  State,  89  Ala.  121,  18  Am.  St.  Rep.  96; 
Walker  v.  State,  6  Blackf.  (Ind.)  I;  Aurora  v. 
Cobb,  21  Ind.  492;  Rawles  v.  State,  56  Ind. 
433;  State  v.  Ward,  73  Iowa  532;  Mitchell  v. 
Com.,  78  Ky.  219;  Conkey  v.  People,  1  Abb. 
App.  Dec.  (N.  Y.)  418;  Johnson  v.  Brown, 
51  Tex.  65;  Willard  v.  Goodenough,  30  Vt.  393. 
See  also  May  v.  People,  8  Colo.  210. 

Character  Many  Years  Before,  Inadmissible.  — 
"  If  a  defendant  puts  in  evidence  as  to  good 
character,  it  is  competent  for  the  prosecution 
to  show  bad  character,  and  in  order  that  this 
right  of  the  prosecution  maybe  made  effective 
it  is  necessary  that  the  evidence  on  the  part  of 
the  defendant  should  be  confined  to  a  time 
not  too  remote  from  the  date  of  the  commis- 
sion of  the  crime.  It  would  be  impracticable 
for  the  prosecution  in  most  cases  to  trace  the 
life  and  habits  of  a  defendant  for  more  than  a 
few  years,  and  to  allow  him  to  go  back  to 
boyhood  and  put  in  proof  which  it  would  be 
out  of  the  power  of  the  prosecution  to  con- 
tradict, or  in  any  manner  rebut,  however 
false  it  might  be,  would  result  in  an  advantage 
to  the  defendant  which  the  rule  in  question 
never  contemplated."  State  v.  Barr,  n 
Wash.  481. 

Confined  to  Time  of  Homicide.  —  Where  it  ap- 
peared that  the  deceased  had  left  the  state 
about  ten  years  before,  and  had  returned  only 
about  eight  months  before  the  homicide  oc- 
curred, it  was  held  that  evidence  as  to  the 
character  of  the  deceased  before  his  removal 


from  the  state  should  have  been  excluded,  as 
it  was  his  character  for  peace  and  quiet  at  the 
time  of  the  tragedy  that  was  the  legitimate 
subject  of  inquiry.  State  v.  Pettit,  119  Mo. 
410. 

Twenty  Years  Before.  —  In  State  v.  Parker,  96 
Mo.  382,  it  was  held  that  impeaching  testimony 
which  related  to  the  character  of  the  defendant 
when  living  in  another  county  some  twenty 
years  before  the  trial,  was  inadmissible.  The 
inquiry  should  have  been  confined  to  the 
neighborhood  where  the  crime  was  committed, 
in  which  he  had  lived  for  twenty  years. 

Sixteen  Years  Before.  —  In  Turner  v.  King, 
98  Ky.  253,  evidence  of  the  character  of  a  wit- 
ness sixteen  years  before  the  trial  was  excluded. 

Thirteen  Years  Before. —  In  De  Arman  v.  Tag- 
gart,  65  Mo.  App.  82,  it  was  held  that  evidence 
of  character  at  a  time  thirteen  years  before 
was  inadmissible. 

3.  Court  Must  Exercise  Its  Discretion  —  United 
States. — Teese  v.  Huntingdon,  23  How. 
(U.  S.)2. 

Alabama.  —  Prater  v.  State,  107  Ala.  26. 
Arkansas. — Snow  v.   Grace,   29  Ark.  131; 
Holliday  v.  Cohen,  34  Ark.  707. 

Georgia.  —  Watkins  v.  State,  82  Ga.  231,  14 
Am.  St.  Rep.  155. 

Indiana.  — Stratton  v.  State,  45  Ind.  468; 
Memphis,  etc.,  Packet  Co.  r.  McCool,  83  Ind. 
392;  Houk  v.  Branson,  (Ind.  App.  1896)  45  N. 
E.  Rep.  78. 

Louisiana.  —  State  v.  Fontenot,  48  La.  Ann. 
305. 

Massachusetts.  —  Parkhurst  v.  Ketchum,  6 
Allen  (Mass.)  406,  83  Am.  Dec.  639. 

ATew  York.  —  Sleeper  v.  Van  Middlesworth, 
4  Den.  (N.  Y.)434- 

Tennessee.  —  Fry  v.  State,  96  Tenn.  467. 
Texas.  — Lum       State,  II  Tex.  App.  483; 
Coffelt  v.  State,  19  Tex.  App.  436;  Thurmond 
v.  State,  27  Tex.  App.  347;  Mynatt  v.  Hudson, 
66  Tex.  66. 

See  also  the  title  Witnesses. 
In  Coates  v.  Sulau,  46  Kan.  341,  it  was  held 
that  evidence  of  the  general  character  of  a  wit- 
ness in  a  community  where  he  had  always 
lived  up  to  a  few  months  before  the  trial,  was 
admissible.  The  court  said:  "There  is  no 
arbitrary,  ironclad  rule  in  relation  to  such  evi- 
dence. It  must  depend  largely  upon  the  cir- 
cumstances of  the  particular  case." 

In  Buse  v.  Page,  32  Minn,  in,  it  was  said: 
"But  the  better  doctrine,  and  that  supported  by 
the  weight  of  authority,  and  in  our  opinion  by 
considerations  of  practical  good  sense,  is  that 
there  is  no  inflexible  rule  confining  the  reputa- 
tion (for  truth  and  veracity)  which  may  prop- 
erly be  given  in  evidence  to  impeach  a  witness 
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(3)  Time  Necessary  to  Acquire.  —  There  is  no  rule  of  law  by  which  the 
length  of  time  is  or  can  be  fixed  in  which  a  knowledge  of  character  may  be 


to  his  reputation  at  or  very  near  the  time  of 
the  trial  at  which  he  testifies;  but  that,  as  re- 
spects this  matter  of  time,  it  is  for  the  court  to 
receive  or  reject  the  proposed  impeaching  testi- 
mony, in  the  exercise  of  a  sound  discretion." 

Character  Ten  Years  Previous.  —  In  an  action 
for  slander,  it  was  held  that  evidence  of  the 
female  plaintiff's  character  for  chastity  in 
other  places,  ten  years  before  the  utterance  of 
the  slander,  was  admissible.  Parlchurst  v. 
Ketchum,  6  Allen  (Mass.)  406,  83  Am.  Dec. 
639. 

Remote  Reputation  in  Connection  with  Recent  Is 
Admissible.  —  On  the  trial  of  a  person  under 
the  Maryland  statute  creating  the  offense  of 
being  a  common  thief,  it  was  held  that  evi- 
dence of  the  character  of  such  person  at  a  time 
more  than  a  year  before  the  finding  of  the  in- 
dictruent  was  admissible  when  followed  by  evi- 
dence of  his  character  at  a  later  date,  although 
such  offense  was  barred  by  the  statute  of  lim- 
itations within  a  year.  The  court  said: 
"  Reputation  is  but  a  single  fact,  and  the 
whole  may  be  given  in  evidence,  commencing 
at  a  period  more  than  a  year  before  the  indict- 
ment was  found."    World  v.  State,  50  Md.  49. 

Two  Years  Before.  —  In  Davis  v.  Com.,  95  Ky. 
19,  44  Am.  St.  Rep.  201,  it  was  held  that  the 
reputation  of  the  witness  two  years  before  the 
time  of  testifying  was  admissible  as  throwing 
light  upon  his  reputation  at  the  latter  time. 

Fifteen  Years  Before. — Where  evidence  was 
introduced  of  the  defendant's  bad  character 
while  residing  near  the  place  of  trial,  it  was 
held  that  in  order  to  strengthen  the  case  other 
evidence  was  admissible  as  to  his  character 
while  residing  in  a  neighboring  state  fifteen 
years  before.  State  v.  Espinozei,  20  Nev. 
209.    See  also  Mitchell  v.  Com.,  78  Ky.  219. 

Neighborhood  Defined. — "A  person's  repu- 
tation is  not  to  be  established  or  impeached  by 
calling  only  a  certain  number  of  his  nearest 
neighbors,  nor  are  witnesses  to  be  confined  to 
what  is  said  of  a  man  among  a  few  of  those 
who  live  nearest  to  him;  but  a  man's  neigh- 
borhood extends,  for  these  purposes,  as  far  as 
he  is  well  known — as  far  as  people  are  ac- 
quainted with  him  and  his  character."  Kelley 
v.  Proctor,  41  N.  H.  139. 

"  The  strict  and  technical  rules  that  formerly 
prevailed,  and  are  laid  down  in  many  of  the 
books,  respecting  evidence  of  general  character 
have  been  greatly  relaxed  of  late  years.  Some 
of  their  requirements  do  not  seem  to  be  founded 
on  sound  legal  principle,  and  others  are  too 
narrow  and  restricted  for  this  land  and  age.  A 
man's  '  neighborhood  '  is  not  necessarily  con- 
fined to  the  particular  locality  in  which  he  re- 
sides, but  is  coextensive  with  the  extent  of 
territory  occupied  by  those  with  whom  he 
associates  and  frequently  comes  in  contact; 
one  man's  '  neighborhood  '  may  be  a  small 
hamlet,  while  the  '  neighborhood  '  of  another 
may  be  a  county  or  state."  Peters  v.  Bour- 
neau,  22  111.  App.  177. 

Residence  in  Immediate  Vicinity  Unnecessary. 
—  "  The  witnesses  by  whom  it  was  proposed 
to  show  the  character  of  the  accused  had 
known  him  for  eight  or  ten  years,  and  were 


acquainted  with  his  character.  This  was  suffi- 
cient to  qualify  them  to  testify  as  to  his  char- 
acter; notwithstanding  they  may  have  resided 
more  than  twenty  miles  from  him.  Residence 
in  the  immediate  vicinity  of  the  person  whose 
character  is  the  subject  of  investigation,  is  not 
an  indispensable  qualification  of  a  witness  to 
testify  as  to  the  character.  Such  a  remoteness 
of  residence  would  not  prove  that  the  witness 
did  not  know  what  the  character  was,  and 
therefore  would  not  disqualify  him  to  testify 
on  the  subject."  Dupree  z>.  State,  33  Ala. 
380,  73  Am.  Dec.  422. 

Community  Who  Know  Him  Best.  —  "It  would 
be  a  very  narrow  view  of  the  subject  to  say 
that  a  man  had  no  reputation  for  honesty  ex- 
cept in  the  immediate  vicinity  of  his  residence. 
He  might  not  have  much  dealing  with  his  im- 
mediate neighbors,  but  might  do  all  his  dealing 
a  dozen  miles  away.  Many  merchants  in  cities 
spend  only  the  nights  and  Sundays  at  their 
homes,  which  are  many  miles  away  from 
their  places  of  business,  and  they  are  not  as 
well  known,  as  to  their  honesty,  where  they 
reside  as  where  they  do  business.  It  would  be 
absurd  to  say  that  no  inquiry  could  be  made 
about  their  reputation  except  in  the  immediate 
vicinity  of  their  homes.  The  best  evidence  of 
a  man's  reputation  is  the  opinion  of  him  ex- 
pressed by  the  community  who  know  him 
best."  State  v.  Henderson,  29  W.  Va.  147. 
To  the  same  effect  is  State  v.  Cushing,  14 
Wash.  527. 

Character  at  Former  Residence.  —  Where  the 
character  of  the  prosecutrix  in  a  trial  for 
seduction  was  the  subject  of  inquiry,  it  was 
held  that  a  witness  who  lived  in  a  place  only 
five  miles  away,  in  which  said  prosecutrix  had 
previously  resided,  was  a  competent  witness. 
The  court  said:  "  But  it  is  unnecessary  to  con- 
fine the  repute  to  one  particular  locality  if  the 
female  seduced  has  resided  in  different  neigh- 
borhoods." State  v.  Bryan,  34  Kan.  63.  To 
the  same  effect  is  Hanners  v.  McClelland,  74 
Iowa  318. 

In  Thomas  v.  State,  33  Tex.  Crim.  Rep.  607, 
it  was  held  that  a  witness  who  knew  up  to 
about  three  years  before,  in  a  neighboring 
state,  the  character  of  the  defendant,  who  had 
been  in  the  state  only  about  two  years,  was 
properly  allowed  to  testify  as  to  the  character 
of  such  defendant. 

Reputation  in  Other  Communities.  —  When  the 
defendant  himself  had  introduced  evidence  of 
his  reputation  and  character  while  living  in 
certain  communities,  it  was  certainly  compe- 
tent for  the  state  to  show  by  witnesses  having 
knowledge  of  the  facts  what  his  reputation 
was  in  those  and  other  communities  where  he 
had  lived.    State  v.  Foster,  91  Iowa  164. 

Person  without  Permanent  Residence.  —  "Upon 
authority  and  sound  principles  we  think 
it  may  safely  be  said  that  where  the  evi- 
dence of  a  witness  is  such  that  it  fairly  raises 
the  issue  of  his  veracity,  or  where  the  testi- 
mony of  other  witnesses  relating  to  his  char- 
acter at  or  near  the  time  of  the  trial  tends  to 
impeach  his  character  for  truth  and  veracity, 
or  in  case  the  person  whose  character  is  in 
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acquired  or  a  reputation  gained,  the  length  of  time  in  such  cases  being  material 
only  as  to  the  weight  that  would  be  given  by  the  jury  to  such  testimony.1 

CHARCOAL.  —  Coal  made  by  charring  wood  under  turf,  or  in  other  circum- 
stances to  exclude  air;  wood  coal.2 

CHARGE.  (See  also  DEBT;  DEMAND;  INCUMBRANCES;  and  see  the  titles 
Liens ;  Mortgages.)  —  "Charge"  is  the  burden,  obligation,  or  duty  laid  or 
imposed  upon  a  person  or  thing.3 


issue  has  removed  beyond  the  jurisdiction  of 
the  court,  or  has  been  transient,  so  that  he  has 
no  fixed  and  known  residence  for  a  time  suffi- 
cient to  make  a  reputation  for  truthfulness, 
resort  may  be  had  to  evidence  of  the  reputa- 
tion of  such  witness  at  the  place  of  his  former 
residence,  and  at  a  time  remote  from  the  time 
of  trial.  No  definite  rule  can  be  stated  which 
will  apply  to  all  cases."  Brown  v.  Perez, 
(Tex.  1896)  34  S.  W.  Rep.  725.  modifying 
Mynatt  v.  Hudson,  66  Tex.  66. 

Prior  Reputation  Is  Less  Weighty.  —  The  evi- 
dence of  witnesses,  properly  qualified,  relating 
to  the  reputation  for  truthfulness  and  veracity 
of  a  person  of  mature  age  in  the  community 
in  which  he  formerly  lived,  is  admissible  to 
impeach  his  present  character.  Such  evidence 
is  not  entitled  to  so  much  weight  as  that  relat- 
ing to  present  reputation,  and  is  subject  to  re- 
buttal by  proof  of  present  good  reputation. 
Mynatt  v.  Hudson,  66  Tex.  66. 

In  Gemmill  v.  State,  (Ind.  App.  1896)43  N. 
E.  Rep.  909,  it  was  held  that  evidence  of  the 
character  of  a  person  at  a  place  where  he  had 
been  raised  and  lived  many  years  was  admis- 
sible, although  he  had  moved  away  therefrom 
about  three  or  four  months  before  the  trial. 
The  court  said:  "  While  evidence  of  character 
goes  to  fix  the  credibility  of  the  witness  at  the 
time  he  testifies,  the  proof  cannot  be  limited 
to  that  particular  day,  but  may  extend  back 
for  a  reasonable  period  of  time,  its  weight 
being  dependent  upon  the  proximity  in  time 
and  the  other  circumstances  of  the  case." 

Upper  Portion  of  the  Neighborhood. —  The  fact 
that  the  witness  knew  the  character  of  the  de- 
ceased only  in  what  he  termed  "  the  upper 
portion  of  the  neighborhood  "  in  which  he 
lived,  but  not  in  the  lower  portion,  did  not 
affect  the  competency  of  his  testimony,  but 
went  only  to  its  weight  or  sufficiency.  Jackson 
v.  State,  78  Ala.  471. 

1.  Time  Necessary.  —  State  v.  Jerome,  33 
Conn.  265;  State  v.  Pettit,  119  Mo.  410. 

Reputation  for  Unchastity  May  Be  Acquired 
within  Short  Time.  —  In  State  v.  Brown,  55  Kan. 
766,  it  was  held  that  it  could  not  be  said  as  a 
matter  of  law  that  a  woman  could  not  acquire 
a  general  reputation  for  unchastity  in  a  com- 
munity within  a  period  of  twenty-four  hours. 
The  court  said:  "  Reputation  is  the  opinion  of 
a  person's  character  generally  entertained  by 
those  who  know  him  or  her,  and  where  such 
reputation  exists  it  is  a  fact  to  which  any  one 
acquainted  with  it  may  testify.  There  is  no 
fixed  time  within  which  a  reputation  may  be 
gained.  Considerable  time  is  necessarily  re- 
quired to  establish  a  reputation  for  truth  and 
veracity,  but  a  reputation  for  unchastity  may 
be  acquired  in  a  much  shorter  time." 

2.  Revenue  Laws.  —  Neither  in  the  popular 


use  of  the  word,  nor  in  commercial  contracts 
and  legal  phraseology,  does  the  simple  term 
charcoal,  without  the  word  "  animal  "  before 
it,  include  bone-black  or  animal  charcoal.  An- 
imal charcoal  or  bone-black  produced  by  the 
process  of  burning  bone  or  exposing  it  to  the 
action  of  fire  in  the  same  manner  that  wood  is 
exposed  to  the  action  of  fire  to  produce  vege- 
table charcoal,  and  bone-dust  produced  by  the 
process  of  pulverizing  or  grinding  bones  or 
pieces  of  bone  whereby  they  are  reduced  to 
small  fragments  of  no  regular  or  uniform 
shape  or  size,  are  "  manufactures  of  bone  " 
within  the  description  of  an  internal  revenue 
act  taxing"  manufactures  of  bone;"  and  the 
exemption  of  charcoal  by  such  an  act  from 
taxation  does  not  exempt  animal  charcoal  or 
bone-black  produced  in  the  manner  above 
stated.  Schriefer  v:  Wood,  5  Blatchf.  (U.  S.) 
215.    See  also  the  title  Revenue  Laws. 

3.  Merchants'  Exch.  Nat.  Bank  v.  Commer- 
cial Warehouse  Co.,  49  N.  Y.  635. 

Distinctive  Significance  of  the  Term.  —  "  The 
distinctive  significance  of  the  term  rests  in  the 
idea  of  obligation  directly  bearing  upon  the 
individual  thing  or  person  to  be  affected,  and 
binding  him  or  it  to  the  discharge  of  the  duty 
or  satisfaction  of  the  claim  imposed.  Thus, 
charging  an  estate  with  the  payment  of  a  debt 
is  appropriating  a  definite  portion  to  the  par- 
ticular purpose;  charging  a  person  with  the 
commission  of  a  crime  is  pointing  out  the  indi- 
vidual who  is  bound  to  answer  for  the  wrong 
committed;  charging  a  jury  is  stating  the  pre- 
cise principles  of  law  applicable  to  the  case 
immediately  in  question.  In  this  view,  a 
charge  will  in  general  terms  denote  a  respon- 
sibility peculiar  to  the  person  or  thing  af- 
fected, and  authoritatively  imposed,  or  the 
act  fixing  such  responsibility."  Bouv.  Law 
Diet.,  quoted  in  Merchants'  Exch.  Nat.  Bank 
-'.  Commercial  Warehouse  Co.,  49  N.  Y.  635. 

In  Darling  v.  Rogers,  22  Wend.  (N.  Y.)  491, 
Cowan,  J.,  said:  "  The  word  charge  in  its 
legal  acceptation  has  a  very  broad  meaning. 
It  includes  payments  charged  upon  land  by 
devise,  as  legacies;  those  by  deed,  as  rents, 
annuities,  and  mortgages;  those  by  operation 
of  law  for  public  purposes,  as  taxes  and  assess- 
ments; those  by  effect  of  law,  in  private 
suit,  as  judgments.  In  the  dictionaries  and 
digests  of  the  common  law,  by  no  means  the 
best  expounders  of  the  reason  of  the  law,  but 
of  necessity  the  best  interpreters  of  its  vocabu- 
lary, the  word  charge  is  used  in  this  latitude. 
I  cite  Jacob's  Law  Diet.,  word  charge,  and 
refer  to  the  authorities  there  enumerated. 
'  Lands  may  be  charged  divers  ways,  as  by 
grant  of  rent  out  of  it,  by  statutes,  by  judg- 
ments, conditions,'  etc.  See  also  Tomlin's  L. 
Diet,  to  the  same  effect." 
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Obligation.  —  That  the  term  imposes  an  obli- 
gation or  duty  upon  the  parly  charged,  see 
People  v.  Angle,  47  Hun  (N.  Y.)  189,  affirmed 
in  [09  N.  Y.  564;  Merchants'  Exch.  Nat.  Bank 
v.  Commercial  Warehouse  Co.,  49  N.  Y.  635. 

Charge  means  "  to  put  upon  as  a  task  or 
duty;  to  overload;  to  burden;  to  commission 
for  a  certain  purpose;  to  intrust;  to  lay  on  or 
impose  as  a  load  or  burden,  as  a  task  or  duty  or 
trust."  People  v.  Angle,  47  Hun  (N.  Y.)  189, 
citing  Worcester  and  Webster. 

Usury  —  Charge  in  the  Sense  of  Demand.  — 
A  complaint  for  usury  alleged  that  at  the  time 
of  such  loan  and  of  each  renewal,  a  charge  of 
one  per  cent,  was  made  in  addition  to  lawful 
interest.  Upon  demurrer  it  was  held  that  this 
was  a  sufficient  allegation  of  a  usurious  agree- 
ment; that  the  word  charge,  in  the  association 
in  which  it  was  found  in  the  complaint,  im- 
plies not  only  a  demand  but  an  obligation  im- 
posed and  taken.  The  court  said:  "  Pi.  charge 
*  *  *  means  an  exaction  or  demand  which 
must  be  met;  and  though,  in  common  phrase, 
as  applied  to  a  single  instance,  it  may  at  times 
imply  a  demand  made  on  the  one  hand,  with- 
out power  to  enforce  it,  which  may  or  may 
not  be  complied  with  on  the  other,  yet  in  this 
complaint,  in  the  association  in  which  it  is 
found,  applied  to  a  recurrence  of  transactions, 
it  carries  with  it  the  fuller  meaning  of  an  obli- 
gation imposed  and  taken."  Merchants' 
Exch.  Nat.  Bank  v.  Commercial  Warehouse 
Co.,  49  N.  Y.  635.  See  generally  the  title 
Usury. 

Liability.  —  The  term  charges  has  been  held 
to  be  the  equivalent  for"  liability  "  as  used  in 
an  indemnity  contract  to  save  a  constable 
harmless  from  all  damages  and  costs.  Ban- 
croft v.  Winspear,  44  Barb.  (N.  Y.)  214;  Donely 
v.  Rockfeller,  4  Cow.  (N.  Y.)  253.  See  also  the 
title  Indemnity  Contracts. 

Covenant.  (See  also  the  titles  Covenants; 
Leases.)  —  As  applied  to  property,  charge  sig- 
nifies that  it  is  a  security  for  the  payment  of  a 
debt  or  performance  of  an  obligation.  There 
is  a  distinction  between  a  covenant  that  all 
the  estates  of  a  covenantor  are  charged  with 
a  sum  of  money,  and  that  he  will  charge  his 
estates;  the  former  is  a  charge  upon  all  the 
covenantor's  lands,  the  latter  is  not.  Falkner 
v.  O'Brien,  2  B.  &  B.  223. 

Costs  and  Damages  —  Replevin  Bond.  —  A  stat- 
ute on  replevin  required  that  the  payment  of 
the  charges  should  be  secured  by  bond.  It 
was  held,  where  a  bond  was  conditioned  to 
secure  costs  and  damages,  that  the  expression 
"  costs  and  damages  "  included  charges,  and 
the  bond  was  therefore  valid.  Sumner  v. 
Steward,  3  N.  H.  39.  See  also  the  title  Re- 
plevin. And  see  Encyc.  of  Pl.  and  Pr.,  title 
Replevin. 

Revenue  Law  —  All  Costs  and  Charges.  —  A 

statute  provided  that  the  dutiable  value  should 
be  ascertained  by  adding  to  an  article's  mar- 
ket value  all  costs  and  charges.  The  court 
said:  "Among  the  items  denominated 
charges  in  the  invoices  are  the  expenses  of 
carting  the  bags.  It  is  not  denied  in  the  pro- 
test, nor  is  there  any  ground  to  deny,  that  this 
is  properly  denominated  one  of  the  charges, 
and  is  to  be  added  to  the  market  value  of 
the  salt.  If  so,  it  would  be  strange  if  the 
expense  of  the  sacks  themselves  were  to  be 


excluded.  Take  the  definition  of  the  word 
charges  given  by  one  of  the  witnesses  • — the 
expenses  of  getting  the  article  on  shipboard; 
if  the  cartage  of  the  sacks  comes  into  the 
charges,  it  must  be  because  the  sacks  are  a 
component  part  of  the  article  bag  salt;  and  if 
so,  the  cost  of  the  sacks  is  one  of  the  costs  of 
that  article."  Barnard  v.  Morton,  1  Curt.  (U. 
S.)  404.  See  generally  the  title  Revenue 
Laws. 

Same  —  Charge  in  Excess  of  Debt.  —  In  U.  S. 

v.  Lyman,  1  Mason  (U.  S.)  499,  Story,  J.,  said: 
"  And  it  is  a  general  rule  in  the  construction 
of  revenue  statutes  that  if  a  duty  is  charged 
on  any  article,  the  word  charged  means  that 
the  owner  shall  be  personally  debited  with 

that  sum.    Atty.-Gen.  v.  -  ,  2  Anstr.  558." 

See  also  the  title  Revenue  Laws. 

Immigration.  —  Congress  provided  that  no 
tax  or  charge  should  be  imposed  or  enforced 
by  any  state  on  any  person  immigrating 
thereto,  which  was  not  equally  imposed  on 
every  person  immigrating  to  such  state  from 
any  other  foreign  country.  It  was  held  that 
the  term  charge,  as  here  used,  meant  any 
onerous  condition.  In  re  Ah  Fong,  1  Fed. 
Cas.  No.  102.    See  also  the  title  Immigration. 

Expenses  —  Commissions.  —  Charges  are  ex- 
penses incurred  in  relation  to  a  transaction  or 
suit.  The  word  charges  in  an  agreement  has 
been  held  not  to  include  commissions  or  other 
compensation.  Green  v.  Jones,  78  N.  Car. 
268. 

Same  —  Commission  Merchants.  —  Charges  in 

mercantile  usage  include  only  real  expenses. 
Alexander  v.  Morris,  3  Call  (Va.)  99.  See 
generally  the  title  Factors  or  Commission 
Merchants. 

Garnishment.  (See  also  the  title  Garnish- 
ment.)—  A  garnishee  order  has  been  held  a 
charge  within  the  English  Bankruptcy  Act  of 
1869.  Emanuel  v.  Bridger,  L.  R.  9  Q.  B.  286; 
Lowe  v.  Blakemore,  L.  R.  10  Q.  B.  485. 

But  in  In  re  Stanhope  Silkstone  Collieries 
Co.,  11  Ch.  Div.  160,  it  was  held  that  a  judg- 
ment creditor  who  had  obtained  a  garnishee 
order  nisi  to  attach  debts  due  to  his  debtor  did 
not  obtain  any  charge  on  the  debts  until  serv- 
ice of  the  order  nisi  on  the  garnishees. 

Wills  — ■  Legacies  and  Devises.  —  As  to  what 
is  a  charge  upon  a  testator's  land  or  upon  a 
legacy  or  devise,  see  the  titles  Legacies  and 
Devises;  Debts  of  Decedents;  Executors 
and  Administrators. 

Debts  Charged  on  the  Lands  of  Decedents.  —  In 
Warley  v.  Warley,  Bailey  Eq.  (S.  Car.)  407,  the 
court  said:  "  What  is  the  meaning  of  the 
word  charged?  There  is  no  doubt  about  its 
meaning  in  England;  it  is  to  make  land  liable 
to  debts  to  which  [it]  would  not  be  liable  but 
for  the  act  of  the  testator.  Is  it  possible  to 
attribute  that  meaning  to  it  here,  where  lands 
are  liable  to  all  debts,  by  law,  independently 
of  any  act  of  the  testator  ?  But  we  are  bound 
to  give  meaning  and  effect  to  every  part  of  a 
will,  if  we  can.  If  a  testator  should  think 
proper  to  use  that  word  here,  there  would  be 
nothing  ambiguous  in  it.  Every  one  would  at 
once  understand  it  to  import  that  the  burden 
of  the  debts  should  be  thrown  on  the  real 
estate,  in  exemption  of  the  personalty.  It 
would  be  a  direction  to  pay  the  debts  out  of 
that  estate,  and  equivalent  to  a  devise  for  the 
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payment  of  debts.  If  a  testator  should  devise 
land  charged  with  the  payment  of  debts,  the 
only  meaning  we  could  possibly  give  to  it 
would  be  that  the  debts  should  be  paid  out 
of  the  land,  and  if  anything  remained,  that 
should  go  to  the  devisee."  See  also  the 
titles  Debts  of  Decedents;  Legacies  and 
Devises. 

Legacies.  —  In  Goodwin  v.  Chaffee,  4  Conn. 
166,  a  legacy  was  held  not  to  be  a  charge 
within  a  statute  authorizing  a  court  of  probate 
to  order  the  sale  of  real  estate  for  debts  and 
charges  against  the  estate.  See  also  the  titles 
Debts  of  Decedents;  Executors  and  Ad- 
ministrators; Legacies  and  Devises;  Pro- 
bate Courts. 

Special  Assessments.  —  The  words  "charges 
and  impositions  "  include  special  assessments 
for  municipal  improvements.  Bleecker  v. 
Ballou,  3  Wend.  (N.  Y.)  263;  Itner  v.  Robin- 
son, 35  Neb.  133.  See  also  the  titles  Landlord 
and  Tenant;  Leases;  Special  Assessments. 

Demurrage.  —  In  East  Tennessee,  etc.,  R. 
Co.  v.  Hunt,  15  Lea  (Tenn.)26i,  the  court  con- 
strued the  term  charges,  as  used  in  a  bill  of 
lading,  not  to  include  demurrage,  saying  that 
it  was  plainly  confined  by  the  terms  of  the 
instrument  to  cooperage  and  repairs.  See 
generally  the  title  Demurrage. 

Warrant  of  Attorney.  —  A  warrant  of  attorney 
was  held  not  to  be  within  a  covenant  not  to 
charge  or  encumber.  Croft  v.  Lumley,  6  H. 
L.  Cas.  672.  See  also  the  titles  Covenants; 
Leases;  Warrant  of  Attorney. 

Confession  of  Judgment.  —  A  judgment  con- 
fessed has  been  held  a  charge  within  a  statute 
providing  that  every  gift,  sale,  or  charge  made 
by  an  insolvent  debtor,  with  the  intention  of 
giving  a  preference,  should  be  void.  The 
court  said:  "  The  word  charge  has  a  specific 
technical  and  also  a  broad  legal  meaning, 
under  which  it  includes  any  lien  on  property  of 
any  description.  In  construing  a  word  sus- 
ceptible of  two  meanings,  the  court  will  give 
it  such  construction  as  will  render  the  law 
effective,  and  not  nugatory.  3  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  118,  note  3;  23  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  319,  362, 
364;  1  Cooley  Bl.  59,  61,  note  21."  Mack  v. 
Prince,  40  W.  Va.  324. 

Judgment.  (See  also  the  title  Judgments.) 
—  A  judgment  is  a  charge  upon  land.  Dar- 
ling v.  Rogers,  22  Wend.  (N.  Y.)  491. 

Same  —  Justice's  Judgment.  —  In  Richardson 
v.  Dunn,  79  Ala.  171,  it  was  held  that  a  judg- 
ment rendered  by  a  justice  of  the  peace  was 
not  a  charge.  See  also  the  title  Justices  of 
the  Peace. 

Debt  or  Charge  —  Statute  Creating  a  New  Judi- 
cial Circuit.  —  An  act,  Laws  of  Wisconsin  1887, 
c.  488,  creating  a  new  judicial  circuit  and  pro- 
viding for  the  election  of  a  judge  therefor, 
etc.,  is  not  a  law  which  "  creates  a  debt  or 
charge,  or  makes,  continues,  or  renews  an 
appropriation  of  public  *  *  *  money," 
within  the  meaning  of  section  8,  article  viii., 
of  the  constitution  of  Wisconsin,  which  re- 
quires that  on  the  passage  of  laws  of  that 
nature  the  question  shall  be  taken  by  yeas 
and  nays,  which  shall  be  duly  entered  on 
the  journal.  McDonald  v.  State,  80  Wis. 
407.  But  the  court  arrived  at  this  decision 
by  reference  to  other  words  in  the  constitu- 


tion. It  said:  "  The  term  '  debt  or  charge  ' 
manifestly  refers  to  the  contracting  of  a  pub- 
lic debt  for  extraordinary  expenditures,  re- 
ferred to  and  limited  in  section  6  of  the  same 
article,  and  has  no  reference  to  the  salaries 
of  public  officers." 

Priority  of  Charge.  —  By  a  turnpike  act,  tolls 
were  made  subject  to  the  payment  of  moneys 
borrowed  and  to  be  borrowed  thereupon, 
mortgages  of  such  tolls  being  given,  convey- 
ing to  each  creditor  such  proportion  of  the 
tolls,  toll  gates,  etc.,  as  the  money  by  him  ad- 
vanced bore  or  should  bear  to  the  whole  sum 
due  or  to  become  due  on  that  security.  By  a 
subsequent  act  the  former  act  was  continued, 
and  certain  tolls  were  granted  in  respect  of 
the  new  branch,  to  be  applied  like  the  former, 
and  to  be  subject  to  the  debts  incurred  on  the 
credit  of  the  former  tolls;  and  it  was  enacted 
that  all  moneys  due  on  such  credit  should  be 
entitled  to  "  a  preference  and  priority  of 
charge  and  payment  "  before  any  moneys  ad- 
vanced under  this  act  for  making  the  new 
branch.  On  an  ejectment  for  the  tolls  and 
toll  houses  by  the  holder  of  a  mortgage  (framed 
like  the  former  ones)  for  moneys  lent  to  com- 
plete the  branch  road,  it  was  held  that  the 
words  "  priority  of  charge  "  did  not  prevent 
this  mortgagee  from  acquiring  a  legal  estate  in 
the  subjects  mortgaged,  and  that  he  might 
receive  the  tolls,  houses,  etc.,  in  ejectment, 
only  remaining  accountable  to  the  other  mort- 
gagees for  such  portion  of  the  tolls  as  they 
were  entitled  to  in  respect  of  their  advances. 
Doe  v.  Lediard,  4  B.  &  Ad.  137,  24  E.  C.  L.  42. 

Married  Women  —  Charging  Separate  Estate. 
(See  also  the  titles  Husband  and  Wife;  Sepa- 
rate Property  of  Married  Women.) — In 
Radford  v.  Carwile,  13  W.  Va.  658,  the  court 
said:  "  It  is  said  a  married  woman  may 
charge  her  separate  estate  in  like  manner  and 
to  the  same  extent  as  a  feme  sole,  but  in  the 
proper  sense  of  the  word  charge  a  feme  sole 
can  charge  her  property  only  by  executing  an 
instrument  which  creates  a  specific  lien,  such 
as  a  deed  of  trust  or  mortgage;  but  such  is 
obviously  not  the  meaning  intended  by  the 
word  charge  as  here  used.  If  used  in  the 
sense  of  rendering  her  estate  generally  liable 
for  a  debt,  then  when  it  is  said  '  a  married 
woman  may  charge  her  separate  estate  in  the 
same  manner  and  to  the  same  extent  as  a  feme 
sole,'  it  must  mean  that  as  a  feme  sole  in  con- 
tracting a  debt  thus  charges  all  her  property, 
no  matter  what  was  her  intention,  so  a  married 
woman  in  contracting  a  debt  charges  all  her 
separate  property,  no  matter  what  was  her 
intention." 

Lawful  Charges  —  Redemption.  (See  also  the 
titles  Equity  of  Redemption;  Judicial  Sales; 
Mortgages;  Sales.)  —  A  statute  provided 
that  where  any  real  estate  was  sold  under  an 
execution,  decree,  or  mortgage,  the  same 
might  be  redeemed  by  the  debtor  or  a  judg- 
ment creditor,  on  the  payment  of  the  purchase 
money  and  all  other  lawful  charges.  In  Grigg 
v.  Banks,  59  Ala.  317,  the  court  said:  "A 
creditor  claiming  redemption  from  him  must 
therefore  pay  not  only  the  sum  he  may  have 
bid  at  the  sheriff's  sale,  with  ten  per  cent,  per 
annum  thereon,  but  must  also  pay  the  mort- 
gagee's debts,  which  are,  in  the  words  of  the 
statute,  1  lawful  charges.'     The  word  chargo 
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"Charge"  also  means  the  person  or  thing  committed  or  intrusted  to  the 
cue,  custody,  or  management  of  another.1 


is  of  very  large  signification,  and  in  the  stat- 
ute its  proper  signification  is,  every  lien  or 
incumbrance  or  claim  the  purchaser  may  have 
upon  the  premises,  and  for  which  at  law  or  in 
equity  he  would  be  entitled  to  hold  the  lands 
as  security,  or  to  the  satisfaction  of  which  a 
court  of  equity  would  condemn  them.  Couth- 
way  v.  Berghaus,  25  Ala.  393.  An  attach- 
ment, or  an  execution  at  law,  may  be  levied 
on  real  estate  in  which  the  defendant  has  an 
absolute  or  qualified  legal  estate,  or  a  perfect 
equity,  having  paid  the  purchase  money,  or 
in  which  he  has  an  equity  of  redemption.  If 
the  levy  is  on  a  perfect  equity,  and  the  pur- 
chaser is  put  to  expense  in  acquiring  the  legal 
title,  there  would  be  no  doubt  of  his  right  to 
demand  reimbursement  of  such  expense,  as  a 
lawful  charge.  Or  if  it  was  an  equity  of 
redemption,  and  he  discharged,  as  he  had  the 
legal  right  to  do,  the  mortgage,  his  right  to 
reimbursement  as  a  lawful  charge  would  be 
undoubted.  So,  if  he  acquires  the  legal 
estate,  and  in  his  hands  it  stands  simply  as  a 
security,  whoever  claims  redemption  must  dis- 
charge the  security.  It  is  a  principle  too  well 
settled  to  be  matter  of  controversy,  and  of 
very  general  if  not  universal  application,  that 
a  party  fairly  acquiring  the  legal  estate  will 
not  be  compelled  to  part  with  it  until  all 
charges  or  claims  thereon  to  which  he  is  en- 
titled in  law  or  equity  are  satisfied.  Mitchell 
v.  Brown,  6  Coldw.  (Tenn.)  505." 

Same  —  Insurance  —  Judgment.  —  The  "law- 
ful charges  "  which  the  judgment  debtor 
seeking  to  redeem  is  required  to  pay  or  tender 
{Alabama  Code,  §  2879)  include  only  claims 
and  demands  which  are  in  the  nature  of  a  lien 
or  incumbrance  on  the  land;  and  neither  in- 
surance on  buildings  paid  by  the  purchaser, 
nor  a  judgment  rendered  by  a  justice  of  the 
peace,  unless  an  execution  thereon  has  been 
levied  on  the  land,  is  embraced  in  such  law- 
ful charges.  Richardson  v.  Dunn  79  Ala. 
167.    See  also  Parmer  v.  Parmer,  74  Ala.  285. 

Same  —  Mortgages.  —  Under  the  Alabama 
statute  providing  for  the  redemption  of  lands 
sold  at  judicial  sales,  it  was  held  that  the  law- 
ful charges  embraced  mortgages.  Holden  v. 
Rison,  77  Ala.  518. 

The  Interest  of  a  Mortgage  Debt  is  a  charge 
upon  the  estate,  though  not  in  terms  charged 
upon  the  land  by  the  mortgage  deed.  Lee  v. 
Hutchinson,  8  C.  B.  23,  65  E.  C.  L.  23. 

Distinguished  from  Lien.  (See  also  the  titles 
Liens;  Mortgages.) — In  an  indenture  of 
mortgage  executed  by  a  railroad  corporation 
to  trustees,  to  secure  bonds  issued  to  raise 
money  to  pay  off  its  existing  indebtedness 
and  to  complete  and  equip  its  road,  the  cor- 
poration covenanted  with  the  trustees  that  the 
expenditure  of  all  sums  of  money  realized 
from  the  sale  of  the  bonds  should  be  made 
with  the  approval  of  at  least  one  of  the  trus- 
tees, and  that  his  assent  in  writing  should  be 
necessary  to  all  contracts  made  by  the  com- 
pany before  the  same  should  be  a  charge  upon 
any  of  the  sums  received  from  such  sales.  It 
was  held  that  a  contractor,  agreeing  with  the 
corporation  to  construct  a  portion  of  the  road, 


and  obtaining  the  assent  of  two  of  the  trustees 
to  his  contract,  and  subsequently  doing  the 
work,  did  not  acquire  any  lien  for  the  pay- 
ment of  his  work,  under  this  covenant  of  the 
indenture,  upon  the  funds  received  by  the 
corporation  from  the  bonds.  Dillon  v.  Bar- 
nard, 21  Wall.  (U.  S.)  430.  The  term  charge 
was  here  held  not  to  be  synonymous  with 
"  lien;  "  that  such  a  meaning  was  not  in  har- 
mony with  its  immediate  context  or  the  object 
of  the  indenture;  charge  being  used  not  in 
any  technical  sense,  as  importing  a  lien  upon 
the  funds,  but  in  the  general  acceptation  of  a 
claim  that  might  be  payable  out  of  them. 

Same  —  Bankruptcy.  —  The  word  charge  has 
a  wider  meaning  than  the  words  "  mortgage  " 
or  "  lien,"  and  an  execution  creditor  who  has 
obtained,  served,  and  made  absolute  his  gar- 
nishee order  before  the  bankruptcy  is  a  cred- 
itor holding  a  charge  on  a  part  of  the  bank- 
rupt's estate,  as  a  security  for  a  debt  due  to 
him  within  the  Bankruptcy  Act,  1869,  section 
16,  subsection  5,  and  is  therefore  a  creditor 
holding  a  security  on  the  property  of  the  bank- 
rupt under  section  12.  Emanuel  v.  Bridger, 
L.  R.  9  Q.  B.  286. 

Power  to  Charge.  —  A  power  to  charge  in- 
cludes a  power  to  sell.  Kenworthy  v.  Bate,  fcV 
Ves.  Jr.  797.  See  also  the  titles  Agency,  vol. 
1,  p.  1003;  Powers. 

Parliamentary  Charges  include  land  tax. 
Blandford  v.  Marlborough,  2  Atk.  542. 

Unconditional  Conveyance.  —  In  a  letter  the 
expression  "  charged  and  assigned  "  property 
does  not  necessarily  mean  that  it  had  been 
conveyed  absolutely  and  unconditionally. 
Hawley  v.  James,  5  Paige  (N.  Y.)  450. 

Poor  and  Poor  Laws.  —  In  Reg.  v.  St.  Maryle- 
bone,  15  Q.  B.  403,  69  E.  C.  L.  403,  Campbell, 
C.  J.,  said:  "  I  am  of  opinion  that  the 
pauper's  husband  gained  a  settlement.  The 
question  is:  Was  he  charged  with  and  did  he 
pay  his  share  towards  the  public  taxes  of  St. 
Marylebone  ?  But  for  the  local  act  35  Geo. 
III.,  c.  73,  the  payment  he  made  would  have 
been  merely  a  voluntary  payment  of  the  rates 
with  which  another  person  was  charged;  and 
he  would  not  have  gained  a  settlement,  as  he 
would  not  have  been  charged.  But  when  we 
look  at  section  191  of  that  act,  it  is  clear  that 
he  was  made  liable  to  the  payment  of  the  rate 
in  proportion  to  the  time  he  occupied,  in  like 
manner  as  if  he  had  been  originally  rated. 
Can  a  man  be  made  liable  to  the  payment 
of  rates  without  being  charged  with  them? 
I  think  not.  The  words  of  stat.  3  W.  & 
M.,  c.  11,  §  6,  are  clear  and  explicit.  I  think 
we  can  hardly  inquire  into  the  reason  which 
may  have  induced  the  legislature  to  make  the 
enactment.  I  am  of  opinion  that  the  pauper's 
husband  was  charged,  and  he  paid  his  share; 
for  his  share  of  the  public  taxes  is  the  portion 
which  he  was  liable  to  pay,  and  that  portion 
he  paid."  See  also  Chargeable.  And  see 
the  title  Poor  and  Poor  Laws. 

1.  Person  in  Charge.  —  Where  a  person  selects 
the  course  of  a  ship,  and  takes  the  manage- 
ment of  her  for  the  purpose  of  directing  her  in 
that  course,  he  is  in  charge  or  conduct  of  the 
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"Charge"  is  the  price  required  or  demanded  for  services  rendered,  or,  less, 
frequently,  for  goods  supplied.1 


vessel  within  the  meaning  of  the  General  Pilot 
Act.    Beilby  v.  Scott,  7  M.  &  W.  100. 

At  the  time  of  a  collision,  the  master  of  a 
steamer  was  below  and  the  mate  on  deck. 
Soon  after  the  collision  the  master  came  on 
deck.  It  was  held  that  the  mate  before  and 
the  master  after  he  came  on  deck  were  in 
charge  of  the  ship  within  the  meaning  of  the 
Merchants'  Shipping  Act.  Ex  p.  Ferguson,  L. 
R.  6  Q.  B.  280.    See  also  the  title  Navigation. 

A  medical  man  sent  a  patient  suffering  from 
scarlet  fever  to  a  fever  hospital,  directing  him 
to  walk  in  the  middle  of  the  road,  and  not  to 
talk  with  any  one;  upon  his  being  refused  ad- 
mission, the  doctor  walked  with  him  through 
the  streets  of  the  town  to  the  residence  of  the 
chairman  of  the  local  board,  and  then  to  the 
police  station  to  procure  an  ambulance.  It 
was  held  that  the  finding  of  the  justices  that 
it  was  not  proved  that  the  medical  man  had 
charge  of  the  patient  was  right.  Tunbridge 
Wells  Local  Board  v,  Bisshopp,  2  C.  P.  Div. 
187. 

Synonymous  with  Custody  —  Cruelty  to  Ani- 
mals. (See  also  the  title  Cruelty  to  Ani- 
mals.)—  In  State  v.  Clark,  86  Me.  195,  a  com- 
plaint charging  a  defendant  with  having  the 
custody  and  control  of  a  horse,  without  fur- 
ther particulars,  was  held  sufficient  under  a 
statute  which  provided  a  penalty  for  the  cruel 
treatment  of  a  horse  by  any  person  having  the 
charge  or  custody  thereof.  The  court  said: 
"  The  words  charge  and  custody  are  frequently 
used  as  synonymous.  The  lexicographers 
give  them  as  synonyms.  They  are  placed  in 
the  statute,  however,  disjunctively,  and  in 
such  cases  need  not  be  conjunctively  averred, 
and  cannot  be  disjunctively  averred.  The 
statute  word  '  custody,'  therefore,  in  the  com- 
plaint, sufficiently  charges  the  defendant's 
control  of  the  horse." 

1.  Charge  for  Transportation.  (See  also  the 
title  Tickets  and  Fares.) —  In  Reese  v.  Penn- 
sylvania R.  Co.,  131  Pa.  St.  422,  it  was  held 
that  under  a  statute  which  provided  that  in 
the  transportation  of  passengers  no  charge 
should  be  made  to  exceed  three  and  a  half 
cents  per  mile,  a  regulation  by  a  railroad  re- 
quiring passengers  who  did  not  purchase  their 
tickets  to  pay  a  uniform  excess  of  ten  cents 
over  the  regular  fare  was  not  a  charge  for 
transportation.  The  court  said:  "  Charge  is 
a  word  of  very  general  and  varied  use.  Web- 
ster gives  it  thirteen  different  meanings,  none 
of  which,  however,  expresses  the  exact  sense 
in  which  it  is  used  in  this  charter.  The  great 
dictionary  of  the  Philological  Society,  now  in 
course  of  publication,  gives  it  twenty  separate 
principal  definitions,  besides  a  nearly  equal 
number  of  subordinate  variations  of  meaning. 
Of  these  definitions,  one  (10/')  is:  '  The  price 
required  or  demanded  for  service  rendered,  or 
(less  usually)  for  goods  supplied;'  and  this 
expresses  accurately  the  sense  of  the  word  in 
the  present  case.  The  essence  of  the  mean- 
ing is  that  it  is  something  required,  exacted, 
or  taken  from  the  traveler  as  compensation  for 
the  service  rendered;  and,  of  course,  some- 
thing taken  permanently  —  not  taken  tempo- 


rarily and  returned.  The  purpose  of  the 
restriction  in  the  charter  is  the  regulation  of 
the  amount  of  fares,  not  of  the  mode  of  collec- 
tion; the  protection  of  the  traveler  from  exces- 
sive demands,  not  interference  with  the  time, 
place,  or  mode  of  payment.  These  are  mere 
administrative  details,  which  depend  on  vary- 
ing circumstances,  and  are,  therefore,  left  to 
the  ordinary  course  of  business  management. 
We  fail  to  see  anything  in  the  present  regula- 
tion which  can  properly  be  treated  as  an  ex- 
cessive charge,  within  the  prohibition  of  the 
charter." 

Free  of  Charge.  —  Where,  in  consideration  of 
a  conveyance,  a  railroad  company  agreed  to- 
carry  G.,  his  wife,  and  any  of  their  childrea 
"free  of  charge"  in  the  passenger  cars  run  upon 
its  road,  and  the  plaintiff  was  one  of  the  chil- 
dren mentioned,  it  was  held  that  the  effect  of 
the  agreement  was  to  entitle  the  plaintiff  to  be 
carried  free  of  charge;  that  his  right  was  as 
complete  as  though  he  had  paid  for  it  himself,, 
and  its  infringement,  whether  tortious  or 
otherwise,  was  a  wrong  to  him  for  which  he 
had  an  action.  Grimes  v.  Minneapolis,  etc., 
R.  Co.,  37  Minn.  66.  See  also  the  title 
Tickets  and  Fares. 

In  an  Answer,  the  allegation  that  the  defend- 
ant "  charged  twenty-five  dollars  for  his  com- 
missions" will  not  avail  as  a  counterclaim  in 
the  absence  of  an  allegation  that  the  services- 
were  worth  that  sum.  Farrington  v.  Wright, 
1  Minn.  241. 

Advancements.  (See  also  the  title  Advance- 
ments, vol.  1,  p.  760.)  —  A  Rhode  Island statute 
provided  that  if  real  estate  should  be  conveyed 
by  deed  of  gift,  or  if  personal  estate  should  be 
delivered  to  a  child  or  grandchild,  "  and 
charged,  or  a  memorandum  made  thereof  in 
writing  by  the  intestate,"  the  same  should  be 
deemed  an  advancement  to  such  child.  In 
Mowry  v.  Smith,  5  R.  I.  255,  it  was  held  that 
a  transfer  by  the  intestate  to  his  grandchildren 
of  an  overdue  mortgage  upon  real  estate,  exe- 
cuted to  him  by  their  father,  was  not  an 
advancement,  the  same  not  being  real  estate 
within  the  meaning  of  the  statute,  nor  could  it 
be  held  that  the  mere  ordinary  words  of  trans- 
fer upon  such  consideration  were  a  charge  or 
memorandum  in  writing  within  the  meaning 
of  that  enactment.  The  court  said:  "  It  is 
contended  that  the  transfer  on  the  back  of  the 
mortgage  should  be  construed  as  a  charge  or 
memorandum,  such  as  the  statute  declares  to 
be  evidence  of  an  advancement.  We  under- 
stand the  words  '  charge  or  memorandum 
to  imply  that  the  donee  shall  be  charged,  or 
in  a  manner  made  debtor  to  the  testator's  or 
intestate's  estate,  or  that  the  memorandum 
shall  in  some  manner  indicate  the  nature  of 
the  gift  as  an  advancement.  In  this  case  no 
memorandum  was  made,  except  the  ordinary 
and  necessary  form  of  words  to  convey  or 
transfer  the  property,  constituting  simply  the 
delivery  of  this  sort  of  personal  property." 

Statute  of  Frauds.    (See  also  FRAUDS,  STAT- 
UTE OF.) —  A  memorandum  in  lead  pencil  is  a 
sufficient  charge  within  the  statute  of  frauds. 
Clason  v.  Bailey,  14  Johns.  (N.  Y.)  484. 
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Charge  to  the  Jury.  —  A  "charge"  is  the  exposition  by  the  court  to  the  jury  of 
those  principles  of  law  which  the  latter  are  bound  to  apply  in  order  to  render 
such  a  verdict  as  will,  in  the  state  of  facts  proved  at  the  trial  to  exist,  establish 
the  rights  of  the  parties  to  the  suit.1 

To  Accuse  One  of  Crime.  - 


To  charge  is  to  accuse  of  crime.2 


Charge  at  Law.  —  A  charge  in  an  attorney's 
bill  for  attending  at  a  lockup  house  and 
obtaining  the  defendant's  release  and  filing  up 
the  bail  bond  is  a  charge  at  law  under  stat.  2 
Geo.  II.,  c.  25,  §  25,  and  subject  to  taxation. 
Fearne  v.  Wilson,  6  B.  &  C.  86,  13  E.  C.  L. 
108. 

1.  Bouvier's  Law  Diet.,  quoted  in  Equitable 
F.  Ins.  Co.  v.  Trustees  C.  P.  Church,  91  Tenn. 
137. 

Charging  a  Jury.  (See  also  Encyc.  of  Pl. 
and  Pr.,  title  Instructions.) — Charging  a 
jury  is  stating  the  precise  principles  of  law  ap- 
plicable to  the  case  immediately  in  question. 
Dodd  v.  Moore,  91  Ind.  522;  Lehman  v. 
Hawks,  121  Ind.  543. 

Discharge.  —  In  Ward  v.  State,  1  Humph. 
(Tenn.)  260,  the  court  said :  "  It  is  also  argued 
that  all  the  authorities  are  that  a  jury  cannot 
be  discharged  after  they  have  been  sworn  and 
charged,  which,  it  is  contended,  means  after 
they  have  been  sworn  and  the  testimony  or 
a  part  of  it  been  heard  by  them.  By  the 
word  charged  we  think  is  meant  after  the 
prisoner  has  been  placed  in  the  hands  of  the 
jury  for  trial;  this  by  the  practice  in  England 
was  always  formally  done  immediately  after 
the  jury  were  sworn,  and  before  the  bill  of 
indictment  was  read  and  any  of  the  testimony 
heard;  it  means,  therefore,  charged  with  the 
fate  of  the  prisoner,  and  not  with  the  testi- 
mony or  law  of  the  case,  as  is  argued."  See 
also  Dilworth  v.  Com.,  12  Gratt.  (Pa.)  702; 
State  v.  Connor,  5  Coldw.  (Tenn.)  314.  And 
see  the  title  Jury  and  Jury  Trial,  both  in 
this  work  and  in  the  Encyclopaedia  of  Plead- 
ing and  Practice. 

Written  Charges.  —  A  statute  prescribed  that 
the  judges  should  give  written  charges  to  the 
jury.  In  Harris  v.  McArthur,  90  Ga.  217,  it 
was  held  that  the  word  charges  embraced  any 
and  all  final  instructions  addressed  by  the 
court  to  the  jury  for  the  purpose  of  governing 
their  action  in  making  or  aiding  to  make  a 
final  disposition  of  the  cause  in  favor  of  one 
litigant  or  the  other. 

A  statute  of  Tennessee  provides  that  on  the 
trial  of  civil  cases  it  shall  be  the  duty  of  the 
judge,  on  the  request  of  either  party,  to  reduce 
every  part  of  his  charge  to  writing  before  de- 
livering it  to  the  jury.  It  was  held  that  the 
term  charge  as  thus  used  included  directions 
and  cautionary  instructions  to  the  jury,  deliv- 
ered just  before  the  judge  read  his  written 
charge  to  the  jury.  Equitable  F.  Ins.  Co.  v. 
Trustees  C.  P.  Church,  91  Tenn.  135. 

After  the  jury  had  been  charged,  a  juror 
asked  a  question  as  to  the  rights  of  the  parties, 
to  which  a  negative  answer  was  given,  with- 
out being  reduced  to  writing.  It  was  held 
that  the  answer  was  no  part  of  the  charge, 
under  the  statute.  Millard  v.  Lyons,  25  Wis. 
516.  Remarks  to  the  jury  which  were  sub 
stantially  a  mere  direction  to  find  for  th< 
plaintiff  were  held  not  to  be  a  charge  within 


the  meaning  of  the  same  statute.  Grant  v. 
Connecticut  Mut.  L.  Ins.  Co.,  29  Wis.  126. 

2.  Charges  imply  an  original  complaint  made 
in  the  first  instance,  preliminary  to  a  formal 
trial  for  a  crime.  Ryan  v.  People,  79  N.  Y. 
598. 

Charge  and  Accuse  —  Legal  Proceedings.  (See 
also  the  titles  Extortion;  Threats  and 
Threatening  Letters.)  —  An  indictment 
alleged  that  the  defendants,  intending  to  de- 
prive D.  of  his  good  name,  did  maliciously 
conspire  to  "falsely  charge  and  accuse  him" 
of  crime.  It  was  held  that  the  term  "charge 
and  accuse  "  thus  used,  and  in  this  con- 
nection, did  not  mean  absolutely  to  charge 
him  before  a  grand  jury  or  magistrate,  but  to 
impute  to  him  those  offenses  as  a  means  of  in- 
ducing him  to  pay  money  to  avoid  such  actual 
prosecution.  Com.  v.  O'Brien,  12  Cush. 
(Mass.)  90. 

Formal  Charge  Before  Magistrate.  —  A  statute 
made  provision  for  any  money  or  goods  in  the 
custody  of  any  constable,  charged  to  be  stolen 
or  fraudulently  obtained.  The  court  held  that 
the  word  charged  in  section  29  was  used  in 
its  technical  legal  sense,  and  imported  a  formal 
charge  made  before  a  magistrate,  against  an 
accused  person,  of  having  stolen  or  fraudu- 
lently obtained  specific  goods  or  money,  which 
charge  the  accused  is  called  upon  to  answer, 
and  is  given  an  opportunity  of  answering. 
Reg.  v.  D'Eyncourt,  21  Q.  B.  Div.  109. 

And  under  a  statute  authorizing  selectmen  of 
a  town  to  offer  a  reward  to  secure  any  person 
charged  with  a  capital  crime,  no  authority  is 
given  to  offer  such  a  reward  unless  the  person 
has  been  charged  with  the  crime  by  complaint 
or  indictment.  Day  v.  Otis,  8  Allen  (Mass.) 
477.  And  so  of  persons  in  custody;  "  charged 
with  crime  "  embraces  only  such  cases  as 
have  been  passed  upon  by  >a  grand  jury. 
Mary  v.  State,  5  Mo.  71. 

In  Tompert  v.  Lithgrow,  I  Bush  (Ky.)  180, 
it  is  said  that  charge  signifies  an  accusation 
made  in  a  legal  manner  of  illegal  conduct, 
either  of  omission  or  commission,  by  the  per- 
son charged. 

In  State  v.  Duncan,  9  Port.  (Ala.)  263,  it  was 
held  that  where  a  statute  provided  for  the 
punishment  of  concealing  or  carrying  away  a 
slave  charged  with  any  capital  crime,  the 
words  "charged  with  any  capital  crime"  must 
mean  a  charge  made  in  legal  form,  i.  e.,  that 
legal  proceedings  had  been  instituted  before 
the  slave  was  carried  away. 

Crime  —  Charge  Distinguished  from  Crime  and 
Held  Synonymous  with  Accusation.  —  A  statute 
provided  that  no  indictment  should  be  quashed 
if  any  indictable  offense  was  clearly  charged 
therein;  it  was  held  that  the  legislature  in- 
ended  to  require  that  the  indictment  should 
set  forth  something  more  than  the  crime. 
The  court  said:  "The  court  below  seems  to 
have  considered  the  word  charge  as  synony- 
mous with  '  crime,'  and  that  if  the  indictment 
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Definitions- 


For  Some  Technical  Terms  in  which  the  word  occurs,  see  note  I. 

CHARGEABLE.  —  The  word  "chargeable,"  in  its  ordinary  acceptation,  as 
applicable  to  the  imposition  of  a  duty  or  burden,  signifies  capable  of  being 
charged,  subject  to  be  charged,  liable  to  be  charged,  proper  to  be  charged,  or 
legally  liable  to  be  charged.2 


merely  set  forth  that  the  grand  jurors  of  the 
county  of  Jefferson  find  that  A  Bis  guilty  of 
murder,  or  arson,  the  crime  of  murder  being 
explicitly  set  forth,  such  indictment  would 
be  sufficient.  We  consider  the  word  charge 
as  synonymous  with  '  accusation,'  which, 
while  it  includes  a  crime  in  legal  contem- 
plation, also  includes  circumstances  to  a  rea- 
sonable extent."  U.  S.  v.  Ross,  l  Morr. 
(Iowa)  164. 

Crime  —  Police  —  Charge  Pending.  —  A  com- 
plaint against  a  police  officer,  filed  by  a  citizen 
with  the  police  board,  is  a  "  charge  pending," 
within  New  York  Laws  1895,  c.  569  (Bipartisan 
Police  Act),  requiring  the  police  board  to  retire 
an  officer  who  shall  have  served  for  twenty-five 
years,  where  there  are  "  no  charges  against 
him  pending;  "  and  in  such  case  an  officer  is 
not  entitled  to  be  retired  as  a  matter  of  right, 
though  no  formal  charges  have  been  preferred. 
In  People  v.  Roosevelt,  12  Misc.  Rep.  (N.  Y.  C. 
PI.)  622,  the  court  said:  "  The  words  charge 
and  'pending'  are  indeed  susceptible  of  two  in- 
terpretations—  the  legal  and  technical,  or  the 
popular  and  liberal.  To  the  lawyer's  mind 
a  charge  would  intend  an  accusation  as  to 
which  formal  notice  was  brought  to  the  ac- 
cused; and  so,  too,  '  pendency '  would  suggest 
the  state  of  an  undetermined  proceeding  after 
such  notice  had  been  given  to  the  party  pro- 
ceeded against.  But  in  the  popular  sense, 
charge  and  '  accusation  '  are  practically 
synonymous;  and  the  word  '  pending,'  if  we 
have  recourse  either  to  the  vernacular  or  to 
the  derivation  of  the  term,  means  '  hanging.' 
Certainly,  accusations  made  to  and  enter- 
tained by  the  body  having  jurisdiction  to  act 
upon  and  investigate  them  are  charges  hang- 
ing—  hanging  over  or  '  pending  '  in  the  popu- 
lar sense."  See  also  Pending;  and  see  the 
title  Public  Officers. 

Charged  Instead  of  Charge  in  an  Indictment. 
(See  also  Encyc.  of  Pl.  and  Pr.,  title  Indict- 
ment.)—  In  Brazier  v.  Stale,  44  Ala.  387,  it 
was  held  that  the  use  of  the  word  charged  in 
an  indictment,  instead  of  the  word  charge, 
was  not  such  a  defect  as  to  justify  a  reversal, 
after  verdict,  in  the  court  below. 

In  the  Sense  of  Arrest.  —  In  Jackson  v.  Hum- 
phreys, 11  Mod.  69,  it  was  held  that  in  an 
action  against  the  sheriff  of  London  for  an 
escape  from  the  compter,  it  was  sufficient  to 
show  that  the  plaintiff  levied  a  plaint  against 
the  party,  and  that  he  was  charged  in  custody. 
Holt,  C.  J.,  said  that  charge  was  "  a  vulgar 
expression,  but  not  a  legal  one;  "  and  again, 
that  "  a  charge  of  him  in  custody  is  in  law  an 
arrest." 

Charged  in  Execution. —  In  Vaughan  v.  Dur- 
nell,  4  T.  R.  367,  it  was  held  that  these  words 
in  a  statute  meant  detained  within  the  walls 
of  the  prison. 

1.  Rent  Charge.  —  See  the  titles  Landlord 
and  Tenant;  Lease;  Rents. 

Charging  Part  of  a  Bill.  —  In  equity,  pleading 


consists  of  some  allegation  which  sets  forth 
the  matters  of  defense  or  excuse  which  it  is 
supposed  the  defendant  intends  or  pretends  to 
set  up,  to  justify  his  noncompliance  with  the 
plaintiff's  claim,  and  then  charges  other  mat- 
ters which  disprove  or  avoid  the  supposed 
defense  or  excuse;  sometimes  used  for  the 
purpose  of  obtaining  a  discovery  of  the  nature 
of  the  defendant's  case.  Story's  Eq.  PI.,  §  31; 
Mitf.  Eq.  PI.  140.  See  also  Encyc.  of  Pl. 
and  Pr.,  title  Bills  in  Equity. 

Equity  Pleading  —  Charge  and  Protestation. 
(See  also  Encyc.  of  Pl.  and  Pr.,  title  An- 
swers in  Equity  Pleading.) — In  Clawson 
v.  Riley,  34  N.  J.  Eq.  348,  it  is  said:  "  A 
charge  has  no  place  in  an  answer.  It  is  ap- 
propriate to  a  bill  alone.  It  is  an  allegation 
of  matters  which  disprove  or  avoid  a  defense 
which  it  is  alleged  the  defendant  is  supposed 
to  pretend  or  intend  to  set  up.  Story's  Eq. 
Pl.,  §  31.  In  the  answer  under  consideration 
the  charge  is  merely  equivalent  to,  and  mani- 
festly was  intended  as,  a  protestation." 

Charge  and  Discharge. —  Formerly,  in  taking 
an  account  before  a  master  in  chancery,  the 
complainant  exhibited  the  items  of  his  claim 
in  a  form  called  a  charge;  the  defendant  then 
submitted  his  "  discharge,"  which  set  forth 
any  counterclaim.  Dan.  Ch.  Pr.  1173.  See 
also  the  titles  Accounts,  vol.  1,  p.  433;  Mas- 
ter in  Chancery.  And  see  Encyc.  of  Pl. 
and  Pr.,  title  References. 

Charging  Lien.  —  A  charging  lien  is  the  lien 
which  an  attorney  has  upon  the  fund  or  judg- 
ment which  he  has  recovered,  for  compensa- 
tion as  attorney  in  recovering  the  fund  or  judg- 
ment. Goodrich  v.  McDonald,  112  N.  Y.  157. 
And  see  the  title  Attorney  and  Client,  vol. 
3,  p.  447,  where  the  subject  of  attorneys'  liens 
is  treated  at  length. 

Charging  Order.  —  A  charging  order,  in  Eng- 
lish practice,  is  an  order  allowed  by  statute 
to  be  granted  to  a  judgment  creditor,  that  the 
property  of  the  judgment  debtor  in  govern- 
ment stock,  or  in  the  stock  of  any  public  com- 
pany in  England,  corporate  or  otherwise,  shall 
stand  charged  with  the  payment  of  the  amount 
for  which  judgment  shall  have  been  recovered, 
with  interest.  1  &  2  Vict.,  c.  no,  §  14;  3  &  4 
Vict.,  c.  82;  3  Steph.  Com.  587. 

Average  Charges.  —  See  Average,  vol.  3,  p. 
522. 

Precatory  Words.  —  Sec  the  title  Precatory 
Trusts;  and  see  Arnold  v.  Arnold,  41  S.  Car. 
291. 

2.  Walbridgc  v.  Walbridge,  46  Vt.  625. 

Chargeable  —  Poor  and  Poor  Laws.  (See  the 
title  Poor  and  Poor  Laws.) — In  Beacon 
Falls  v.  Seymour,  44  Conn.  216,  it  was  held 
that  the  term  chargeable,  in  a  statute  provid- 
ing that  where  a  pauper  became  chargeable  to 
a  town  the  selectmen  should  send  notice  of  his 
condition  to  the  town  to  which  he  belonged, 
was  not  merely  descriptive  of  the  condition  of 
the  pauper,  but  imported  that  he  was  actually 
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CHARGES  D'AFFAIRES.  (See  also  the  titles  CONSULS;  MINISTERS  ANI> 
Ambassadors;  International  Law.)   See  note  i. 

CHARIOT.  (See  generally  Carriage,  and  references  there  given.)  —  A 
chariot  is  defined  as  a  half  carriage  with  four  wheels,  used  for  convenience  and 
pleasure.8 


receiving  support.  See  also  Walbridge  v, 
Walbridge,  46  Vt.  625. 

Where  a  statute  gives  the  general  rule  that 
no  person  shall  be  removed  till  actually 
chargeable,  and  then  states  that  an  unmarried 
woman  with  child  shall  be  deemed  to  be 
chargeable  within  the  intent  of  the  act,  an 
order  of  removal  adjudging  that  the  person  re- 
moved was  with  child  and  unmarried,  without 
drawing  the  conclusion  that  she  was  charge- 
able, is  bad;  the  fact  of  pregnancy  is  prima 
fa>  ie  evidence  of  her  c.hargeab ility ,  but  open 
to  be  rebutted  by  evidence  of  substance.  Rex 
v.  Holm,  11  East  381. 

Chargeable  is  not  equivalent  to  "  not  able  to 
work."  Matter  of  Morten,  5  Q.  B.  591,  48  E. 
C.  L.  591. 

Same  —  Actually  Chargeable.  —  In  an  action  to 
recover  for  work  done  by  an  apprentice  for  the 
plaintiff,  a  recital  in  the  instrument,  executed 
by  the  overseer  of  the  poor  under  the  Massa- 
chusetts statute,  that  the  boy's  father  is 
"  actually  chargeable  "  to  the  town,  etc.,  is 
prima  facie  evidence  of  the  fact  recited.  Bard- 
well  v.  Purrington,  107  Mass.  419. 

Limitation  of  Actions.  (See  also  the  title  Lim- 
itation of  Actions.)  —  When,  to  bar  the  stat- 
ute of  limitations,  an  acknowledgment  in  writ- 
ing must  be  signed  by  the  party  chargeable 
thereby,  a  letter  stating  that  funds  have  been 
appointed  for  the  purpose  of  paying  the  debt, 
of  which  a  third  party  is  trustee,  and  referring 
the  plaintiff  to  A  for  further  information, 
does  not  charge  the  writer,  the  defendant. 
Whippy  v.  Hillary,  3  B.  &  Ad.  399,  23  E.  C. 
L.  103. 

1.  Charges  d'affaires.  — In  re  Baiz,  135  U.  S. 
422,  it  is  said:  "  By  the  congresses  of  Vienna 
and  Aix-la-Chapelle  four  distinct  kinds  of  rep- 
resentation were    recognized,  of   which  the 


fourth  comprised  charges  d'affaires,  who  are 
appointed  by  the  minister  of  foreign  affairs, 
and  not,  as  the  others,  nominally  or  actually 
by  the  sovereign.  Under  the  regulations  of 
this  government  the  representatives  of  the 
United  States  have  heretofore  been  ranked 
in  three  grades,  the  third  being  charges 
d'affaires.  Secretaries  of  legation  actrx  officio 
as  charges  d'affaires  ad  interim ,  and  in  the  ab- 
sence of  the  secretary  of  legation  the  secretary 
of  state  may  designate  any  competent  person 
to  act  ad  interim,  in  which  case  he  is  specifically 
accredited  by  letter  to  the  minister  for  foreign 
affairs.  Wheaton  says:  '  Charges  d'affaires, 
accredited  to  the  ministers  of  foreign  affairs  of 
the  court  at  which  they  reside,  are  either 
charges  d'affaires  ad  hoc,  who  are  originally 
sent  and  accredited  by  their  governments,  or 
charges  d'affaires  per  interim,  substituted  in 
the  place  of  the  minister  of  their  respective  na- 
tions during  his  absence.'  (Elements  Int.  Law 
(8th  ed.),  §  215.)  Ch.  de  Martens  explains  that 
'  charges  d'affaires  ad  hoc  on  permanent  mis- 
sion are  accredited  by  letters  transmitted  to 
the  minister  of  foreign  affairs.  Charges 
d'affaires  ad  interim  are  presented  as  such  by 
the  minister  of  the  first  or  second  class  when 
he  is  about  to  leave  his  position  temporarily  or 
permanently.'  (Guide  Diplomatique,  vol.  1,  p. 
61,  §  16.)  '  They,'  observes  Twiss,  in  his  Law 
of  Nations,  §  192,  '  are  orally  invested  with  the 
charge  of  the  embassy  or  legation  by  the  am- 
bassador or  minister  himself,  to  be  exercised 
during  his  absence  from  the  seat  of  his  mis- 
son.  They  are  accordingly  announced  in  this 
character  by  him,  before  his  departure,  to  the 
minister  of  foreign  affairs  of  the  court  to  which 
he  is  accredited.'  " 

2.  Johnson's  Diet.;  Cincinnati,  etc.,  Turn- 
pike Co.  v.  Neil,  9  Ohio  13. 
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For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work :  BENEVOLENT  OR  BENEFICIAL  ASSO- 
CIATIONS, vol.  3,  p.  1041;  CORPORATIONS ;  EXEMPTIONS  FROM 
TAXATION;  HOSPITALS  AND  ASYLUMS;  HOUSES  OF  REFUGE 
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I.  Definitions  and  General  Principles  —  1.  Definitions  —  charity  Generally. 

—  The  word  ' '  charity, ' '  in  its  widest  sense,  denotes  all  the  good  affections  which 
men  ought  to  bear  towards  one  another,  and  in  that  sense  it  embraces  what  is 
generally  understood  by  benevolence,  philanthropy,  and  good  will.  In  its 
more  restricted  sense  it  means  merely  relief  or  alms  to  the  poor.  In  neither 
of  these  senses  is  it  employed  by  the  courts  when  used  as  descriptive  of  those 
uses  and  trusts  which  will  be  upheld  as  charitable.1 

A  Charity,  in  the  Legal  Sense  of  the  Term,  may  be  defined  as  a  gift  to  be  applied, 
consistently  with  existing  laws,  for  the  benefit  of  an  indefinite  number  of 
persons,  either  by  bringing  their  minds  or  hearts  under  the  influence  of  educa- 
tion or  religion,  by  relieving  their  bodies  from  disease,  suffering,  or  constraint, 
by  assisting  them  to  establish  themselves  in  life,  or  by  erecting  and  maintain- 
ing public  buildings  or  works  or  otherwise  lessening  the  burdens  of  the  govern- 
ment. It  is  immaterial  whether  the  purpose  is  called  charitable  in  the  gift 
itself,  if  it  is  so  described  as  to  show  that  it  is  charitable  in  its  nature.2 


1.  White  v.  Hale,  2  Coldw.  (Tenn.)  77;  Tay- 
lor v.  Keep,  2  111.  App.  368. 

2.  Jackson  v.  Phillips,  14  Allen  (Mass.)  566, 
cited  and  approved  in  Pennoyer  v.  Wadhams, 
20  Oregon  280;  Kelly  v.  Nichols,  18  R.  I.  65; 
Protestant  Episcopal  Education  Soc.  v.  Church- 
man, 80  Va.  718. 

Other  Definitions.  — "  In  order  that  there 
may  be  a  good  trust  for  a  charitable  use  there 
must  be  some  public  benefit  open  to  an  indefi- 
nite and  vague  number,  the  persons  to  be 
benefited  must  be  uncertain  and  indefinite, 
until  they  are  selected  or  appointed  to  be  the 
particular  beneficiaries  of  the  trust  for  the 
time  being."    Hinckley's  Estate,  58  Cal.  457. 

"  Any  gift,  not  inconsistent  with  existing 
laws,  which  is  promotive  of  science  or  tends 
to  the  education,  enlightenment,  benefit,  or 
amelioration  of  the  condition  of  mankind,  or 
the  diffusion  of  useful  knowledge,  or  is  for 


the  public  convenience."  Missouri  Historical 
Soc.  v.  Academy  of  Science,  94  Mo.  459. 

"  Whatever  is  given  for  the  love  of  God  or 
the/  love  of  your  neighbor,  in  the  catholic  and 
universal  sense;  given  from  these  motives 
and  to  these  ends;  free  from  the  stain  or 
taint  of  every  consideration  that  is  personal, 
private,  and  selfish."  Mr.  Binney,  in  Vidal 
v.  Girard,  2  How.  (U.  S.)  127,  approved  in 
Price  v.  Maxwell,  28  Pa.  St.  35. 

"  To  give  it  [a  donation]  the  character  of  a 
public  charity,  there  must  appear  to  be  some 
benefit  to  be  conferred  upon,  or  duty  to  be 
performed  towards,  either  the  public  at  large, 
or  some  part  thereof,  or  an  indefinite  class  of 
persons."  Old  South  Soc.  v.  Crocker,  119 
Mass.  1.  Citing  Going  v.  Emery,  16  Pick. 
(Mass.)  119,26  Am.  Dec.  645 ;•  Saltonstall  v. 
Sanders,  11  Allen  (Mass.)  446;  Perry  on 
Trusts,  §  710. 
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2.  Public  Charity  as  Distinguished  from  Private  Charity  —  Public  Character  of 
Charitable  Use.  —  A  definition  of  "  charitable  use  "  which  has  found  much  favor 
with  both  English  and  American  courts  is  that  of  Lord  Camden  :  "  a  gift  to  a 
general  public  use  which  extends  to  the  poor  as  well  as  to  the  rich."  1  Indeed, 
it  has  been  said  that  public  and  charitable  uses  are  synonymous.2 

The  Word  "  Public,"  however,  as  used  in  this  connection,  refers  to  the  purpose 
and  intent  of  the  trust  as  being  for  the  benefit  of  the  public  in  general,  or  of 
some  object  so  general  and  indefinite  in  its  character  as  to  be  deemed  of  com- 
mon benefit,  and  not  to  the  method  of  its  execution.  A  charitable  or  public 
trust  may  be  distributed  in  private  and  by  a  private  hand.3 

Private  Charities  Defined  and  Distinguished. —  Public  charities  are  further  to  be 
distinguished  from  a  species  of  organization  sometimes  called  "a  private 
charity,"  which  consists  of  an  association  for  the  mutual  benefit  of  the  con- 
tributors and  of  no  other  persons.  Such  an  association  cannot  be  a  public  or 
general  charity,  as  it  lacks  the  essential  element  of  indefiniteness  in  its 
immediate  objects,  if  not  that  of  gratuity  in  the  contributor.4 

Bequest  in  Aid  of  Defined  Persons.  —  A  bequest  for  the  benefit  or  aid  of  defined 


"  A  charitable  use,  where  neither  law  nor 
public  policy  forbids,  maybe  applied  to  almost 
anything  that  tends  to  promote  the  well-doing 
and  well-being  of  social  man."  Ould  v. Wash- 
ington Hospital,  95  U.  S.  311,  approved  in  Til- 
den  v.  Green,  130  N.  Y.  46,  27  Am.  St.  Rep.  487. 

A  donation  intended  as  a  benefit  to  the 
public  or  for  the  well-being  of  a  class,  and  not 
for  the  use  of  a  particular  person.  Sherwood 
v.  American  Bible  Soc,  I  Keyes  (N.  Y.)  561,  4 
Abb.  App.  Dec.  (N.  Y.)  227. 

Defined  with  Reference  to  Stat.  43  Eliz.,  c.  4.  — 
Charitable  uses  have  also  been  frequently  de- 
fined with  reference  to  the  enumeration  thereof 
in  the  statute  43  Eliz.,  c.  4.  Morice  v.  Dur- 
ham, g  Ves.  Jr.  405,  10  Ves.  Jr.  541;  Taylor  v. 
Keep,  2  111.  App.  377;  Maine  Baptist  Mission- 
ary Convention  v.  Portland,  65  Me.  92;  San- 
derson v.  White,  i3  Pick.  (Mass.)  328,  29  Am. 
Dec.  591;  Drury  v.  Natick,  10  Allen  (Mass.) 
177;  Norris  v.  Thomson,  19  N.  J.  Eq.  307. 

Eleemosynary.  —  Eleemosynary  has  come  in 
the  law  to  be  interchangeable  with  the  word 
"  charitable,"  so  that  a  charitable  trust  is 
within  the  exception  of  a  constitutional  pro- 
vision which  forbids  perpetuities  "except  for 
eleemosynary  purposes."  People  v.  Coggs- 
well,  113  Cal.  129.  See  also  People  v.  Fitch, 
16  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  464,  12  N.  Y. 
App.  Div.  581. 

1.  Charitable  Use  Must  Be  for  Gencn.1  Public— 
Jones  v.  Williams,  Ambl.  652;  Mitford  v. 
Reynolds,  1  Phil.  192;  Pcrin  v.  Carey,  24 
How.  (U.  S.)  506;  Straw  v.  East  Maine  Con- 
ference, 67  Me.  493;  Doyle  v.  Whalen,  87  Me. 
414;  Coe  v.  Washington  Mills,  149  Mass.  543; 
Coggeshall  v.  Pelton,  7  Johns.  Ch.  (N.  Y.) 
294;  Levy  v.  Levy,  33  N.  Y.  116;  Philadelphia 
v.  Fox,  64  Pa  St.  169;  Franklin  v.  Armfield,  2 
Sneed  (Tenn.)  305. 

Need  Not  Be  Open  to  All.  —  Designation  of 
Class  Sufficient.  —  Such  a  gift  need  not  be  open 
to  every  one  in  a  community,  however.  By 
the  designation  of  a  class  in  the  community, 
a  charity  becomes  public.  Apprentices'  Fund 
Case,  2  Pa.  Dist.  Rep.  435;  Burd  Orphan 
Asylum  v.  School  Dist.,  90  Pa.  St.  21;  Phila- 
delphia v.  Women's  Christian  Assoc.,  125  Pa. 
St.  572;  Episcopal  Academy  v.  Philadelphia, 
150  Pa.  St.  565. 
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2.  Charitable  and  Public  Uses  Synonymous.  — 

Jones  v.  Williams,  Ambl.  652;  Atty.-Gen.  v. 
Aspinall,  2  Myl.  &  C.  623. 

3.  Purpose  and  Not  Method  of  Administration 
Determines  Character.  —  Saltonstall  v.  Sanders, 
11  Allen  (Mass.)  456;  Donohugh's  Appeal,  86 
Pa.  St.  312.  Thus,  in  Bullard  v.  Chandler, 
149  Mass.  532,  the  testatrix  provided  that  the 
residue  of  her  estate  should  "constitute  a  fund, 
*  *  *  the  income  from  which  I  desire  my 
sisters  to  apply  to  the  relief  and  comfort  of  the 
poor  and  unfortunate  whom  we  have  aided  in 
past  years,  and  also  to  others,  as  their  judgment 
may  dictate;  it  is  strictly  for  private  chari- 
ties." The  gift  was  held  a  gift  for  public 
charity,  to  be  administered  by  private  alms- 
giving for  the  poor  and  unfortunate. 

As  to  Purely  Public  Charities  with  tax  exemp- 
tion provisions,  see  infra,  this  title,  The 
Trust  Property —  Taxation;  and  see  the  title 
Exemptions  from  Taxation. 

4.  So-called  "Private  Charities."  —  Anony- 
mous, 3  Atk.  277;  Atty.-Gen.  v.  Haberdash- 
ers' Co.,  1  Myl.  &  K.  420;  Carne  v.  Long,  2  DeG. 
F.  &  J.  75;  Atty.-Gen.  v.  Federal  St.  Meeting- 
house, 3  Gray  (Mass.)  52;  Saltonstall  v.  San- 
ders, 11  Allen  (Mass.)  446;  Swift  v.  Easton 
Beneficial  Soc,  73  Pa.  St.  362. 

Thus,  in  Coe  v.  Washington  Mills,  149 
Mass.  543,  a  relief  society,  formed  by  the  em- 
ployees of  a  manufacturing  corporation  to  aid 
sick  or  injured  members,  whose  regulations 
provided  that  every  such  employee  must  be  a 
member,  that  membership  was  to  cease  on 
leaving  the  employ  of  the  corporation,  that  a 
board  of  government  should  be  chosen  from 
the  superintendents  and  overseers  of  the  mills, 
and  that  the  corporation  and  the  employees 
were  to  contribute  each  a  certain  sum  weekly 
to  the  funds  of  the  society,  was  held  not  to  be 
a  public  charitable  institution,  but  its  funds 
were  held  by  the  board  of  government  upon 
private  trusts  for  the  benefit  of  its  members. 
A  quotation  from  Atty.-Gen.  v.  Federal  St. 
Meeting-house,  3  Gray  (Mass.)  50,  gives  the 
ground  of  the  decision:  "A  public  charity, 
in  legal  contemplation,  is  derived  from  gift  or 
bounty,  *  *  *  but  where  a  fund  is  derived 
from  rates  or  assessments,  being  in  no  respect 
derived  from    bounty   or  charity,   it  is  not 
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persons  is  not  a  charity,  but  a  trust 
controlling  ordinary  trusts.1 

charitable."  To  the  same  effect  is  Newcomb 
v.  Boston  Protective  Department,  151  Mass. 
215. 

I,  Bequests  for  Benefit  of  Defined  Persons. — 

Thomas  v.  Howell,  L.  R.  18  Eq.  209;  Liley  v. 
Hey,  1  Hare  580;  Atty.-Gen.  v.  Federal  St. 
Meeting-house,  3  Gray  (Mass.)  49;  Parker  v. 
May,  5  Cush.  (Mass.)  336;  Old  South  Soc.  v. 
Crocker,  119  Mass.  1;  Bullard  v.  Chandler, 
149  Mass.  532.  See  also  Doyle  v.  Whalen,  87 
Me.  414. 

Gifts  to  Private  Societies.  —  The  question  at 
once  arises  regarding  the  validity,  as  chari- 
ties, of  gifts  to  private  organizations  such  as 
religious  orders,  secret  societies,  etc.,  whose 
purposes  and  objects  are,  to  an  extent  at 
least,  charitable. 

England  —  Gifts  to  Religious  Organizations.  — 
The  English  cases  have  arisen  chiefly  from 
gifts  to  religious  organizations. 

Organizations  Bound  by  Monastic  Vows.  — 
Bequests  and  donations  in  favor  of  any  relig- 
ious order,  bound  by  monastic  vows,  are  pro- 
hibited by  statute.  Act  10  Geo.  IV.,  c.  7;  2  and 

3  Will.  IV.,  c.  115;  7  and  8  Vict.,  c.  97,  §  15. 
These  statutes  do  not,  however,  affect  the 
validity  of  gifts  to  members  of  these  orders, 
which  are  expressed  to  be  given  to  them,  not 
for  the  benefit  of  the  order,  but  upon  a  sepa- 
rate charitable  trust.  Carbery  v.  Cox,  3  Ir. 
Ch.  231.  Any  gift,  however,  in  which  such 
orders  share  as  beneficiaries,  although  with 
others,  is  void.  Sims  v.  Quinlan,  17  Ir.  Ch. 
43;  Kehoe  v.  Wilson,  L.  R.  7  Ir.  Ch.  10.  In 
6uch  cases,  the  residuary  legatee  or  other  per- 
son claiming  under  the  testator  takes  the  fund. 
Hogan  v.  Byrne,  13  Ir.  C.  L.  166;  Sims  v. 
Quinlan,  17  Ir.  Ch.  43;  Walsh  v.  Walsh,  I.  R. 

4  Eq.  396;  Kehoe  v.  Wilson,  L.  R.  7  Ir.  Ch.  10. 
Orders   JVot   Bound  by   Monastic    Vows.  — 

Orders  whose  members  are  not  bound  by 
monastic  vows  are  unaffected  by  these  stat- 
utes. The  rule  in  such  cases  is  that  if  the 
purposes  of  the  order  are  charitable,  a  gift  to 
it,  to  be  used  for  the  advancement  of  its  pur- 
poses, is  a  charitable  trust.  Cocks  v.  Man- 
ners, L.  R.  12  Eq.  574;  Spiller  v.  Maude,  32 
Ch.  Div.  158,  note  2;  Pease  v.  Pattinson,  32 
Ch.  Div.  154. 

Order  Not  Charitable  —  Rule  against  Perpetui- 
.ties.  —  If  the  order  had  no  charitable  pur- 
poses, a  gift  of  property  to  be  forever  devoted 
to  the  uses  of  the  members  from  time  to  time 
is  void  as  a  perpetuity.  Carne  v.  Long,  2 
DeG.  F.  &  J.  75;  In  re  Clark's  Trust,  1  Ch. 
Div.  497;  In  re  Dutton,  4  Exch.  Div.  54; 
Kehoe  v.  Wilson,  L.  R.  7  Ir.  Ch.  10;  Morrow 
v.  M'Conville,  L.  R.  n  Ir.  Ch.  236;  In  re 
Sheraton's  Trusts,  W.  N.  (1884)  174. 

Gift  to  Ordet  Cy  Pres.  —  Spiller  v.  Maude, 

32  Ch.  Div.  158,  note  2,  well  illustrates  the  at- 
titude of  the  English  courts  on  this  subject. 
This  case  arose  from  the  failure  of  the  mem- 
bership of  the  York  Theatrical  Fund  Society. 
Under  its  rules  only  actors  could  be  members. 
Its  objects  were  to  provide  for  the  funerals  of 
indigent  members,  the  relief  of  their  orphan 
children,  and  the  supply  of  medical  advice  and 
medicines  and  the  granting  of  annuities  to 
poor  sick  members  and  to  those  disabled  by 


ly,  and  as  such  is  subject  to  the  rules 


age  or  accident.  In  1864  but  one  member  was 
left,  and  the  funds  were  claimed  by  her.  It 
was  held  that  inasmuch  as  poverty  was  an 
ingredient  in  the  qualification  of  the  bene- 
ficiaries, it  was  a  charity,  and  the  fund  was 
transferred  under  the  doctrine  of  cy  pres  to  the 
Royal  General  Theatrical  Fund  Association. 

Authorities  in  the  United  States  —  Gifts  to  Ma- 
sonic Lodges  and  the  Like.  —  In  the  United 
States  the  question  has  arisen  chiefly  with 
reference  to  lodges  of  Freemasons  and  Odd 
Fellows,  and  the  decisions  are  conflicting.  In 
Savannah  v.  Solomon's  Lodge  No.  1,  53  Ga. 
93,  it  was  held  that  property  belonging  to  a 
Masonic  lodge  could  not  be  taxed  under  a  stat- 
ute exempting  the  property  of  charitable  insti- 
tutions from  taxation. 

In  Everett  v.  Carr,  59  Me.  325,  a  bequest  to 
several  Masonic  lodges  "  for  charitable  pur- 
poses "  was  sustained,  on  the  ground,  how- 
ever, that  such  bequests  are  valid  when  the 
lodges  are  incorporated  and  are  authorized  by 
their  charters  to  take  and  hold  for  charitable 
purposes  property  to  an  amount  exceeding 
that  of  the  legacy. 

In  King  v.  Parker,  9  Cush.  (Mass.)  71,  a 
trust  for  the  benefit  of  a  lodge  of  Freemasons, 
one  of  whose  objects  was  charity,  was  held 
good  as  a  charitable  trust.  Doubt  as  to  the 
correctness  of  the  decision  on  this  point  was 
expressed  in  Old  South  Soc.  v.  Crocker,  rig 
Mass.  1,  though  the  case  was  not  directly  over- 
ruled. 

In  Duke  v.  Fuller,  9  N.  H.  536,  32  Am.  Dec. 
392,  it  was  held  that  where  the  funds  of  a  Ma- 
sonic lodge  had  accumulated  under  a  by-law 
that  they  should  be  appropriated  "  for  the 
good  of  the  craft,  or  for  the  relief  of  indigent 
and  distressed  worthy  Masons,  their  widows 
and  orphans,"  the  funds  were  in  the  hands  of 
the  acting  members  for  a  charitable  use,  and 
that  a  division  of  the  money  among  the  acting 
members  consequent  upon  the  dissolution  of 
the  lodge  was  a  violation  of  the  trust. 

In  Babb  v.  Reed,  5  Rawle  (Pa.)  151,  28  Am. 
Dec.  650,  a  devise  to  an  unincorporated  lodge 
of  Odd  Fellows  was  held  not  to  be  a  charity, 
on  the  ground  that  the  association  was  for  the 
purpose  of  mutual  benevolence  among  its 
members  only,  and  not  for  the  benefit  or  relief 
of  the  community  at  large. 

In  Heiskell  v.  Chickasaw  Lodge,  87  Tenn. 
668,  a  devise  to  the  Chickasaw  Lodge  of  Odd 
Fellows,  "  for  the  benefit  of  the  widows  and 
orphans,"  was  construed  as  applying  to  the 
widows  and  orphans  of  deceased  members  of 
that  lodge,  and  was  upheld  as  a  valid  charity, 
chiefly  on  the  authority  of  local  laws,  however 
(Acts  of  1846,  c.  69;  Acts  of  1847,  c.  60).  The 
weight  of  authority  thus  seems  favorable  to 
the  validity  of  such  devises. 

In  Old  South  Soc.  v.  Crocker,  119  Mass.  I, 
the  question  arose  under  a  deed  of  land  to  the 
persons  named  as  grantees,  a  trust  being  de- 
clared, however,  the  beneficiaries  of  which 
were  the  grantees  themselves  with  "  such 
as  they  shall  associate  to  themselves,"  the 
purpose  of  the  trust  being  the  erection  and 
maintenance  of  a  house  for  public  worship 
and  a  parsonage.  This  was  held  to  be  a  pri- 
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3.  Pecuniary  Compensation  from  Beneficiaries  as  Affecting  Charities.  —  The  rule 
is  that  the  receipt  of  compensation  from  those  who  enjoy  the  benefits  of  a 
hospital,  library,  or  other  institution  of  like  character,  does  not  affect  its 
charitable  nature,  provided  its  objects  and  purposes  are  wholly  charitable  and 
it  contains  no  element  of  private  gain.1 

4.  Liberal  Construction  in  Favor  of  Charitable  Trusts.  —  Charitable  trusts  are 
highly  favored,  and  a  liberal  construction  will  be  adopted  in  order  to  render 
them  effectual.8 

II.  Origin  of  Jurisdiction  of  Equity  over  Charitable  Trusts  —  1.  The 
Statute  43  Eliz.  and  the  Common  Law  —  a.  Contents  of  Statute  —  Enumeration 
of  Charitable  Uses.  —  The  statute  43  Eliz.,  c.  4.  often  called  the  Statute  of  Charitable 
Uses,  was  passed  in  1601.  It  recites  that  land,  money,  and  other  property 
had  been  given  for  various  charitable  purposes,  which  it  enumerates  as 
follows:  "  relief  of  aged  and  impotent  and  poor  people;  maintenance  of  sick 
and  maimed  soldiers  and  mariners;  schools  of  learning;  free  schools;  scholars 
in  universities ;  houses  of  correction  ;  repairs  of  bridges,  ports,  havens,  cause- 
ways, churches,  sea-banks,  and  highways  ;  education  and  preferment  of  orphans  ; 
marriages  of  poor  maids  ;  supportation  and  help  of  tradesmen,  handicraftsmen, 
and  persons  decayed  ;  relief  or  redemption  of  prisoners  or  captives  ;  and  aid  or 
ease  of  any  poor  inhabitants  concerning  payment  of  fifteens,  setting  out  of 
soldiers,  and  other  taxes." 

Provision  for  Proper  Application  of  Charities.  —  The  statute  goes  on  to  provide  for 
the  appointment  of  commissioners  by  the  lord  chancellor  to  inquire  into  such 
gifts,  when  they  had  not  been  applied  according  to  the  charitable  intent  of  the 
givers  and  founders  by  reason  of  fraud,  breaches  of  trust,  and  negligence  in 
those  who  should  pay,  deliver,  and  employ  the  same,  with  power  to  make  or- 
ders for  the  proper  application  of  the  property,  these  orders  to  be  certified  to 
the  Court  of  Chancery  and  executed  by  the  chancellor,  if  fit  and  convenient.3 

b.  Its  Relation  to  the  Common  Law.  —  While  it  was  never  seriously 
questioned  that  courts  of  equity,  by  reason  of  their  jurisdiction  over  trusts  in 
general  and  without  reference  to  the  statute  43  Eliz.,  had  jurisdiction  over 


vate  and  not  a  public  trust,  on  the  ground 
that  "  when  there  is  a  body  or  a  definite 
number  of  persons,  ascertained  or  ascertain- 
able, clearly  pointed  out  by  the  terms  of  the 
gift  to  receive,  control,  and  enjoy  its  benefits, 
it  is  not  a  public  charity,  however  carefully 
and  exclusively  the  trust  may  be  restricted  to 
religious  uses  alone." 

In  Thomas  v.  Ellmaker,  1  Pars.  Eq.  Cas. 
(Pa.)  98,  the  general  rule  was  laid  down  that 
any  voluntary  association  of  individuals  —  in 
the  case  at  bar  a  fire  association  —  who  have 
contributed  funds  for  a  public  purpose  will  be 
regarded  as  a  charity. 

1.  Compensation  from  Beneficiaries.  —  Ameri- 
can Asylum  v.  Phoenix  Hank,  4  Conn.  172,  10 
Am.  Dec.  112;  Gooch  v.  Association  for  Relief 
of  Aged  Indigent  Females,  109  Mass.  558;  Mc- 
Donald v.  Massachusetts  General  Hospital, 
120  Mass.  432,  21  Am.  Rep.  529;  Downes  v. 
Harper  Hospital,  101  Mich.  555,  45  Am.  St. 
Rep.  427;  Donohugh's  Appeal,  86  Pa.  St.  312. 

2.  Construction  Favorable  to  Charitable  Trusts 
Connecticut. — Coit    v.    Comstock,    51  Conn. 
352,  50  Am.  Rep.  29;  Woodruff  v.  Marsh,  63 
Conn.  125,  38  Am.  St.  Rep.  346. 

Georgia.  —  Beall  v.  Fox,  4  Ga.  404. 

Illinois.  —  Henry  County  v.  Winnebago 
Drainage  Co.,  52  III.  454;  Andrews  7'.  Andrews, 
no  111.  223;  Hunt  7>.  Fowler,  121  III.  269. 

Massachusetts.  —  Sanderson  v.  White,  18 
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Pick.  (Mass.)  328,  29  Am.  Dec.  591;  American 
Academy  of  Arts,  etc.,  v.  Harvard  College,  12 
Gray  (Mass.)  582;  Jackson  v.  Phillips,  14  Allen 
(Mass.)  539. 

Neiu  York.  —  Bascom  v.  Albertson,  34  N.  Y. 
620;  Holland  v.  Alcock,  108  N.  Y.  336,  2  Am. 
St.  Rep.  420;  Hollis  v.  Drew  Theological 
Seminary,  95  N.  Y.  173. 

Ohio.  —  Miller  v.  Teachout,  24  Ohio  St.  525. 
Oregon.  —  Raley   v.    Umatilla   County.  15 
Oregon  172,  3  Am.  St.  Rep.  142;  Pennoyer  v. 
Wadhams,  20  Oregon  278. 

Pennsylvania.  —  Domestic,  etc.,  Missionary 
Society's  Appeal,  30  Pa.  St.  425;  Apprentices' 
Fund  Case,  2  Pa.  Dist.  Rep.  435. 

Tennessee.  —  Dickson  7'.  Montgomery,  1 
Swan  (Tenn.)  348;  White  v.  Hale,  2  Coldw. 
(Tenn.)  77. 

3.  For  text  of  the  statute  in  full,  see  Boyle 
on  the  Law  of  Charities;  Fowler  on  the  Law  of 
Charitable  Uses,  appendix  1.  The  procedure 
by  commission  was  followed  for  about  a  cen- 
tury and  a  half,  when  it  went  out  of  favor, 
being  superseded  by  the  more  convenient 
method  of  an  information  by  the  attorney-gen- 
eral; and  since  the  first  decade  of  the  present 
century  it  has  not  been  employed  at  all.  The 
act  remained  on  the  statute  book,  however, 
until  formally  repealed  by  the  Mortmain  and 
Charitable  Uses  Act,  1888.  Tyssen  on  Chari- 
table Bequests,  p.  34. 
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charitable  trusts  when  they  presented  no  unusual  features,1  it  was  at  one  time 
supposed  that  the  power  of  such  courts  to  effectuate  charitable  donations  in 
favor  of  uncertain  beneficiaries,  or  those  in  whom  no  legal  estate  vested,  origi- 
nated in  that  statute  and  had  no  existence  at  common  law  prior  thereto.  This 
was  asserted  in  the  Supreme  Court  of  the  United  States  by  Chief  Justice 
Marshall,  in  1 8 19. 2 

Chancery  Jurisdiction  Is  Independent  of  Statute.  —  The  position  thus  taken  was  not 
universally  accepted,  however,3  and  the  question  again  came  before  the  Supreme 
Court  in  Vidal  v.  Girard's  Executors,  in  1844.  In  this  case,  after  an  elaborate 
examination  of  authorities  and  ancient  records  of  the  Court  of  Chancery,  then 
for  the  first  time  made  available,  it  was  held  that  the  statute  43  Eliz.  did  not 
in  any  respect  enlarge  the  jurisdiction  of  chancery,  but  that  prior  to  and  inde- 
pendent of  that  statute,  charities  were  sustained  and  enforced  in  chancery, 
irrespective  of  indefiniteness  in  the  beneficiaries  or  lack  of  trustees.  This, 
with  some  qualifications  as  to  the  degree  of  indefiniteness  permissible  in  the 
beneficiaries,  has  since  been  regarded  as  settled  law.4 


1.  Mclntire  Poor  School  v.  Zanesville  Canal, 
etc.,  Co.,  g  Ohio  203;  Williams  v.  First  Presb. 
Soc,  1  Ohio  St.  478. 

2.  Cases  Declaring  Equity  Jurisdiction  Founded 
on  Statute.  —  Baptist  Assoc.  v.  Hart,  4  Wheat. 
(U.  S.)  1,  citing  Collison's  Case,  Hob.  136; 
Atty.-Gen.  v.  Piatt,  Finch  221;  Atty.-Gen.  v. 
Bovvyer,  3  Ves.  Jr.  726;  Morice  v.  Durham,  9 
Ves.  Jr.  399,  10  Ves.  Jr.  540;  West  v.  Knight, 
1  Ch.  Cas.  134.  To  like  effect  see  Moore  v. 
Moore,  4  Dana  (Ky.)  356,  29  Am.  Dec.  417; 
Dashiell  v.  Atty.-Gen.,  5  Har.  &  J.  (Md.)  392, 
9  Am.  Dec.  572;  Norris  v.  Thomson,  19  N.  J. 
Eq.  307;  Owens  v.  Missionary  Soc,  14  N.  Y. 
398,  67  Am.  Dec.  160;  Gallego  v.  Atty.-Gen., 
3  Leigh  (Va.)  450,  24  Am.  Dec.  650. 

3.  Burbankz/.  Whitney,  24  Pick.  (Mass.)  146, 
35  Am.  Dec.  312;  Potter  v.  Chapin,  6  Paige 
(N.  Y.)  639;  M'Cartee  v.  Orphan  Asylum  Soc, 
9  Cow.  (N.  Y.)  470,  18  Am.  Dec.  516;  Shotwell 
v.  Mott,  2  Sandf.  Ch.  (N.  Y.)  50;  Burr  v. 
Smith,  7  Vt.  241,  29  Am.  Dec.  154. 

4.  Jurisdiction  of  Equity  Does  Not  Depend  upon 
the  Statute  of  Elizabeth  —  United  States.  — 
Vidal  v.  Girard,  2  How.  (U.  S.)  127;  Perin  v. 
Carey,  24  How.  (U.  S.)  465;  Ould  v.  Washing- 
ton Hospital.  95  U.  S.  303;  Kain  v.  Gibboney, 
101  U.  S.  362. 

Alahama.  — -  Carter  71.  Balfour,  ig  Ala.  814. 
California.  —  Hinckley's  Estate,  58  Cal.  457. 
Connecticut.  — •  White  v.  Howard,  38  Conn. 
342. 

Delaware.  —  State  v.  Griffith,  2  Del.  Ch.  392; 
Doughten  v.  Vandever  5  Del.  Ch.  51. 

Georgia.  —  Beall  v.  Fox,  4  Ga.  404;  Newson 
■v.  Starke,  46  Ga.  88. 

Indiana.  —  McCord  v.  Ochiltree,  8  Blackf. 
(Ind.)  15;  Lagrange  County  v.  Rogers,  55  Ind. 
297. 

Iowa,  —  Miller  v.  Chittenden,  2  Iowa  315. 

Kentucky.  —  Gass  v.  Wilhite,  2  Dana  (Ky.) 
170,  26  Am.  Dec.  446;  Ford  v.  Ford,  91  Ky.  572. 

Alaine.  —  Tappan  v.  Deblois,  45  Me.  122. 

Maryland.  —  Halsey  v.  Protestant  Episcopal 
Church  Convention,  75  Md.  275. 

Missouri.  —  Chambers  v.  St.  Louis,  29  Mo. 
543;  Academy  of  Visitation  v.  Clemens,  50 
Mo.  167;  First  Baptist  Church  v.  Robberson, 
71  Mo.  326;  Howe  v.  Wilson,  91  Mo.  45; 
Missouri  Historical  Soc.  v.  Academy  of  Sci- 
ence, 94  Mo.  459. 


New  York.  —  Bascom  v.  Albertson,  34  N. 
Y.  584;  Levy  v.  Levy,  33  N.  Y.  109;  Holland 
v.  Alcock,  108  N.  Y.  328,  2  Am.  St.  Rep.  420. 

Ohio.  —  Urmey  v.  Wooden,  1  Ohio  St.  160, 
59  Am.  Dec.  615. 

Oregon.  —  Pennoyer  v.  Wadhams,  20  Ore- 
gon 278;  In  re  John's  Will,  (Oregon  1896)  47 
Pac.  Rep.  341. 

Rhode  Island.  —  Derby  v.  Derby,  4  R.  I. 
414;  Potter  v.  Thornton,  7  R.  I.  252;  Pell  v. 
Mercer,  14  R.  I.  412. 

South  Carolina. — Atty.-Gen.  v.  Jolly,  r 
Rich.  Eq.  (S.  Car.)  99. 

Virginia.  —  Protestant  Episcopal  Educa- 
tion Soc.  v.  Churchman,  80  Va.  718. 

In  Vidal  v.  Girard,  2  How.  (U.  S.)  127, 
Judge  Story,  after  citing  and  discussing  the 
following  authorities,  as  affecting  the  ques- 
tion of  jurisdiction  independent  of  43  Eliz.: 
Eyre  v.  Shaftsbury,  2  P.  Wms.  119;  Atty.- 
Gen.  v.  Downing,  Ambl.  550;  Atty.-Gen.  v. 
Skinners'  Co.,  2  Russ.  407;  Atty.-Gen.  v. 
Grammar  School,  r  Myl.  &  K.  376,  said: 
"  But  what  is  still  more  important  is  the  dec- 
laration of  Lord  Redesdale,  a  great  judge  in 
equity,  in  Atty.-Gen.  v.  Dublin,  1  Bligh  N. 
S.  312,  where  he  says:  '  We  are  referred  to 
the  statute  of  Elizabeth  with  respect  to  chari- 
table uses,  as  creating  a  new  law  upon  the 
subject  of  charitable  uses.  That  statute  only 
created  a  new  jurisdiction;  it  created  no  new 
law.  It  created  a  new  and  ancillary  jurisdic- 
tion, a  jurisdiction  created  by  commission, 
etc.;  but  the  proceedings  of  that  commission 
were  made  subject  to  appeal  to  the  lord 
chancellor,  and  he  might  reverse  or  affirm 
what  they  had  done  or  make  such  order  as  he 
might  think  fit  for  reserving  the  controlling 
jurisdiction  of  the  court  of  chancery  as  it  ex- 
isted before  the  passing  of  that  statute.'  *  *  * 
There  is  the  recent  case  of  the  Incorporated 
Soc.  v.  Richards,  1  Dr.  &  War.  258,  when  Lord 
Chancellor  Sugden,  *  *  *  upon  a  full  survey 
of  all  the  authorities  and  where  the  point  was 
directly  before  him,  held  the  same  doctrine  as 
Lord  Redesdale,  and  expressly  decided  that 
there  is  an  inherent  jurisdiction  in  equity  in 
cases  of  charity,  and  that  charity  is  one  of 
those  objects  for  which  a  court  of  equity  has 
at  all  times  interfered  to  make  good  that  which 
at  law  was  an  illegal  or  informal  gift,  and  that 
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c.  True  Significance  of  the  Statute. —  It  has  consequently  been 
held  that  the  statute  created  no  new  law  with  regard  to  charities,  but  that  it 
merely  furnished  a  new  and  ancillary  remedial  jurisdiction  for  their  enforce- 
ment.1 

General  Statement  of  the  Significance  and  Effect  of  the  Statute.  —  But  this  does  not 
adequately  express  the  influence  of  the  statute,  particularly  with  reference  to 
American  jurisprudence.  It  is  significant  in  two  ways:  First.  In  those  states 
where  the  statute  has  been  adopted  as  part  of  their  common  law,  greater 
indefiniteness  in  the  beneficiaries  is,  as  a  rule,  allowed  than  in  those  jurisdic- 
tions where  the  statute  has  been  rejected.2 

Second.  The  enumeration  of  charities  contained  in  the  statute  is  regarded 
as  a  standard  or  test  in  determining  what  purposes  are  to  be  deemed  charitable, 
and  it  is  a  generally  accepted  rule  that  those  purposes  only  are  charitable  which 
are  enumerated  in  the  act,  or  which  by  analogy  are  considered  within  its 
spirit  and  intendment.3 

d.  Status  of  the  Statute  in  the  United  States  —  statute  Recognized  as 
Part  of  Common  Law.  —  The  statute  has  been  recognized  as  part  of  the  common 


cases  of  charity  were  valid  in  courts  of  equity 
in  England,  independent  of  and  previous  to  the 
statute  of  Elizabeth.  *  *  *  But  very  strong  ad- 
ditional light  has  been  thrown  on  this  subject  by 
the  recent  publications  of  the  commissioners  on 
the  public  records  in  England,  which  contain  a 
very  curious  and  interesting  collection  of  the 
chancery  records  in  the  reign  of  Queen  Eliza- 
beth, and  the  earlier  reigns.  Among  these  are 
found  many  cases  in  which  the  court  of  chan- 
cery entertained  jurisdiction  over  charities  long 
before  the  statute  of  43  Elizabeth.  *  *  *  They 
establish  in  the  most  satisfactory  and  conclu- 
sive manner  that  cases  of  charities  where  there 
were  trustees  appointed  for  general  and  indefi- 
nite charities,  as  well  as  for  specific  charities, 
were  familiarly  known  to,  acted  upon,  and 
enforced,  in  the  court  of  chancery.  In  some 
of  these  cases  the  charities  were  not  only  of  an 
uncertain  and  indefinite  nature,  but  as  far  as 
we  can  gather  from  the  imperfect  statement  in 
the  printed  records,  they  were  also  cases  where 
there  were  either  no  trustees  appointed  or  the 
trustees  were  not  competent  to  take." 

1.  The  Stat.  43  Eliz.  Created  No  New  Jurisdic- 
tion but  Provided  Ancillary  Remedy.  —  Atty.-Gen. 
v.  Dublin,  I  Bligh  N.  S.  312;  Incorporated 
Soc.  v.  Richards,  I  Dr.  &  War.  258;  Ould  v. 
Washington  Hospital,  95  U.  S.  303;  Grimes  v. 
Harmon,  35  Ind.  198,  9  Am.  Rep.  690;  Moore 
v.  Moore,  4  Dana  (Ky.)  356,  29  Am.  Dec.  417; 
Wright  v.  Methodist  Episcopal  Church,  I 
Hoffm.  Ch.  (N.  Y.)  263;  Protestant  Episcopal 
Education  Soc.  v.  Churchman,  80  Va.  718. 

2.  See  infra,  this  title,  Charitable  Trusts  as 
Distinguished  from  Other  Trusts —  Uncertainty 
of  Beneficiaries. 

3.  The  Statute's  Enumeration  of  Charitable  Pur- 
poses a  Test  —  England.  —  Moricc  v.  Bishop  of 
Durham,  9  Ves.  Jr.  405;  Commissioners  v. 
Pemscl,  (1891)  App.  531;  Cunnack  v.  Edwards, 
(1896)  2  Ch.  685. 

Canada.  —  Farewell  v.  Farewell,  22  Ont.  Rep. 
573- 

Connecticut.  —  Hamden  v.  Rice,  24  Conn. 
35o. 

Illinois.  —  Taylor  v.  Keep,  2  111.  App.  377. 

Indiana.  —  McCord  v.  Ochiltree,  8  Blackf. 
(Ind.)  15;  Grimes  v.  Harmon,  35  Ind.  198,  9  Am. 
Rep.  690;  Erskine  v.  Whitehead,  84  Ind.  357. 


Kentucky.  —  Moore  v.  Moore,  4  Dana  (Ky.) 
356,  29  Am.  Dec.  417. 

Maine.  —  Tappan  v.  Deblois,  45  Me.  122; 
Simpson  v.  Welcome,  72  Me.  496,  39  Am.  Rep. 
349;  Maine  Baptist  Missionary  Convention  v. 
Portland,  65  Me.  92. 

Massachusetts.  —  Sanderson  v.  White,  18 
Pick.  (Mass.)  32S,  29  Am.  Dec.  591;  Drury  v. 
Natick,  10  Allen  (Mass.)  169;  Jackson  v. 
Phillips,  14  Allen  (Mass.)  539. 

New  Jersey.  —  Norris  v.  Thomson,  19  N.  J. 
Eq.  307. 

Tyssen  Char.  Bequests,  5,  6,  33. 
Construction  of  the  Statute. —  In  Tappan  v. 
Deblois,  45  Me.  122,  which  arose  from  a  be- 
quest to  trustees  to  be  expended  in  the  promo- 
tion of  peace,  the  court  said:  "  The  bequest 
in  the  case  before  us  is  not  within  the  literal 
terms  of  the  statute  [43  Eliz.].  It  has,  how- 
ever, always  received  an  extremely  liberal 
interpretation,  and  a  great  variety  of  bequests 
have  been  sustained  which,  though  not  within 
the  letter,  have  been  deemed  charitable  within 
the  equity  of  the  statute.  *  *  *  Such  a 
principle  of  construction  gives  such  latitude  to 
the  judicial  discretion,  and  depends  for  its 
application  so  much  upon  the  impressions 
made  by  different  cases  upon  the  minds  of 
different  judges,  that  we  need  not  be  surprised 
to  find  the  decisions  apparently  in  conflict." 

In  Drury  v.  Natick,  10  Allen  (Mass.)  169, 
Judge  Gray  said:  "  No  one  can  read  this  sen- 
tence [the  enumeration  of  charities  in  43  Eliz.] 
without  perceiving  its  aim  to  have  been  to 
show,  by  familiar  examples,  what  classes  or 
kinds  of  uses  were  considered  charitable,  or  so 
beneficial  to  the  public  as  to  be  entitled  to  the 
same  protection  as  strictly  charitable  uses, 
rather  than  to  enumerate  or  specify  all  the  pur- 
poses which  would  fall  within  the  scope  and 
intent  of  the  statute,  much  less  every  possible 
mode  of  carrying  them  out.  It  is  accordingly 
the  well-settled  construction  of  this  ancient  act, 
both  in  England  and  America,  that  in  determin- 
ing what  uses  are  charitable  within  the  statute, 
courts  are  to  be  guided  not  by  its  letter,  but 
by  its  manifest  spirit  and  reason,  and  are  to 
consider  not  what  uses  are  within  its  words, 
but  what  are  embraced  in  its  meaning  and 
purpose." 
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law  in  Illinois,  Kentucky,  Maine,  Massachusetts,  Missouri,  and  North  Carolina.1 

Statute  Virtually  Re-enacted.  —  The  statute  has  been  virtually  re-enacted  in  Con- 
necticut and  Rhode  Island* 

Principles  Developed  in  England  under  Statute  Approved. — -While  not  formally  recog- 
nizing the  statute  itself  as  a  part  of  their  common  law,  the  principles  developed 
under  it  by  courts  of  equity  in  England  have  been  approved  and  adopted  in 
Georgia,  Ohio,  and  Pennsylvania.3 

status  of  statute  Undetermined.  — The  question  as  to  the  status  of  the  statute  has 
been  raised  but  left  undetermined  in  Alabama,  New  Hampshire,  and  Texas* 

statute  Rejected.  —  Aside  from  the  effect  of  its  enumeration  of  charities,  the 
statute  has  been  rejected  in  California,  Delaware,  the  District  of  Columbia, 
Indiana,  Maryland,  Michigan,  Mississippi,  New  Jersey,  New  York,  South  Caro- 
lina, Tennessee,  Virginia,  and  West  Virginia? 


1.  Illinois.  —  Heuser  v.  Harris,  42  111.  425; 
Andrews  v.  Andrews,  no  111.  223;  Hunt  v. 
Fowler,  121  111.  269;  Taylor  v.  Keep,  2  111. 
App.  368. 

Kentucky. — Gass  v.  Wilhite,  2  Dana  (Ky.) 
170,  26  Am.  Dec.  446;  Moore  v.  Moore,  4  Dana 
(Ky.)  356,  29  Am.  Dec.  417;  Curling  v.  Curl- 
ing, 8  Dana  (Ky.)  38,  33  Am.  Dec.  475;  Atty.- 
Gen.  v.  Wallace,  7  B.  Mon.  (Ky.)  611.  Con- 
structively abolished  (Rev.  Stat.,  vol.  1,  p. 
77),  but  substantially  re-enacted  (ibid.,  p.  235), 
Cromie  v.  Louisville  Orphans'  Home  Soc,  3 
Bush  (Ky.)  365. 

Maine.  —  Tappan  v.  Deblqis,  45  Me.  122; 
Preachers'  Aid  Soc.  v.  Rich,  45  Me.  552; 
Howard  v.  American  Peace  Soc,  49  Me. 
28S;  Drew  v.  Wakefield,  54  Me.  291;  Simpson 
v.  Welcome,  72  Me.  496,  39  Am.  Rep.  349. 

Massachusetts .  —  Going  v.  Emery,  16  Pick. 
(Mass.)  107,  26  Am.  Dec.  645;  Sanderson  v. 
White,  18  Pick.  (Mass.)  328,  29  Am.  Dec.  591; 
Burbank  v.  Whitney,  24  Pick.  (Mass.)  146,  35 
Am.  Dec.  312;  Washburn  v.  Sewall,  9  Met. 
(Mass.)  280;  American  Academy  of  Arts,  etc., 
v.  Harvard  College,  12  Gray  (Mass.)  582; 
Tainter  v.  Clark,  5  Allen  (Mass.)  66;  Dexter  v. 
Gardner,  7  Allen  (Mass.)  243;  Drury  v.  Natick, 
10  Allen  (Mass.)  169;  Earle  v.  Wood,  8  Cush. 
(Mass.)  430;  Jackson  v.  Phillips,  14  Allen 
(Mass.)  539;  Bates  v.  Bates,  134  Mass.  no,  45 
Am.  Rep.  305. 

Missouri.  —  Chambers  v.  St.  Louis,  29  Mo. 
543- 

North  Carolina. — -Griffin  v.  Graham,  1 
Hawks  (N.  Car.)  96;  McAuley  v.  Wilson,  1 
Dev.  Eq.  (N.  Car.)  276,  18  Am.  Dec.  587;  Hay- 
wood v.  Craven,  2  Law  Repos.  (N.  Car.)  557. 
Superseded  by  act  concerning  charities,  Rev. 
Stat.,  c.  18;  N.  Car.  Code  1883,  §  2342  et  seq. 

2.  Connecticut.  —  American  Bible  Soc.  v. 
Wetmore,  17  Conn.  181;  Adye  v.  Smith,  44 
Conn.  60,  26  Am.  Rep.  424. 

Rhode  Island.  —  Derby  v.  Derby,  4  R.  I.  414. 

3.  Georgia.  —  Beall  v.  Fox,  4  Ga.  404. 

Ohio.  —  Mclntire  Poor  School  v.  Zanesville 
Canal,  etc.,  Co.,  9  Ohio  203;  Urmey  v. 
Wooden,  r  Ohio  St.  160,  59  Am.  Dec.  615; 
Miller  v.  Teachout,  24  Ohio  St.  525. 

Pennsylvania.  —  Methodist  Church  v.  Rem- 
ington, 1  Watts  (Pa.)  219,  26  Am.  Dec.  61; 
Witman  v.  Lex,  17  S.  &  R.  (Pa.)  88,  17  Am. 
Dec.  644;  Zimmerman  v.  Anders,  6  W.  &  S. 
(Pa.)  218,  40  Am.  Dec.  552;  Wright  v.  Linn,  9  Pa. 
St.  433;  Domestic,  etc.,  Missionary  Society's 
Appeal,  30  Pa.  St.  425;  Cresson's  Appeal,  30 


Pa.  St.  437;  McLain  v.  White  Tp.,  51  Pa.  St. 
196;  Mann  v.  Mullin,  84  Pa.  St.  297;  Thomas 
v.  Ellmaker,  1  Pars.  Eq.  Cas.  (Pa.)  98;  Vidal 
v.  Girard,  2  How.  (U.  S.)  127. 

4.  Alabama. — Carter  v.  Balfour,  19  Ala. 
814. 

Neiu  Hampshire.  —  Goodale  v.  Mooney,  60 
N.  H.  528,  49  Am.  Rep.  334. 

Texas.  — ■  Bell  County  v.  Alexander,  22  Tex. 
350,  73  Am.  Dec.  268. 

5.  California.  —  Hinckley's  Estate,  58  Cal. 
457- 

Delaware.  —  State  v.  Griffith,  2  Del.  Ch.  392; 
Doughten  v.  Vandever,  5  Del.  Ch.  51. 

District  of  Columbia.  —  Ouid  v.  Washington 
Hospital,  95  U.  S.  303. 

Indiana.  —  Grimes  v.  Harmon,  35  Ind.  198, 
9  Am.  Rep.  690  [overruling  on  this  point,  Mc- 
Cord  v.  Ochiltree,  8  Blackf.  (Ind.)  15;  Sweeney 
v.  Sampson,  5  Ind.  465;  and  Richmond  v. 
State,  5  Ind.  334];  Erskine  v.  Whitehead,  84 
Ind.  357. 

Maryland.  —  Dashiell  v.  Atty.-Gen.,  5  Har. 
&  J.  (Md.)  392,  9  Am.  Dec.  572;  Mears  v. 
Moulton,  30  Md.  142;  Dumfries  v.  Abercrom- 
bie,  46  Md.  172;  Barnum  v.  Baltimore,  62  Md. 
275,  50  Am.  Rep.  219,  6  Am.  &  Eng.  Corp. 
Cas.  203;  Halsey  v.  Protestant  Episcopal 
Church  Convention,  75  Md.  275. 

Michigan.  —  First  Soc.  of  M.  E.  Church  v. 
Clark,  41  Mich.  730;  Hathaway  v.  New  Balti- 
more, etc.,  School  Dist.,  48  Mich.  251. 

Mississippi.  —  Wade  v.  American  Coloniza- 
tion Soc,  7  Smed.  &  M.  (Miss.)  663,  45  Am. 
Dec.  324,  raising  the  question;  Boarman  v. 
Catlett,  13  Smed.  &  M.  (Miss.)  149,  deciding  it. 

New  Jersey.  —  Norris  v.  Thomson,  19  N.  J. 
Eq.  307;  Thomson  v.  Norris,  20  N.  J.  Eq.  522; 
De  Camp  v.  Dobbins,  29  N.  J.  Eq.  36,  with 
elaborate  note  on  the  subject. 

New  York.  —  Downing  v.  Marshall,  23  N.  Y. 
385,  80  Am.  Dec.  290;  Reformed  Protestant 
Dutch  Church  v.  Mott,  7  Paige  (N.  Y.)  79,  32 
Am.  Dec.  613;  N.  Y.  Laws  of  1788,  c.  46, 
repealing  certain  English  statutes,  including 
the  Statute  of  Charitable  Uses. 

South  Carolina.  —  Atty.-Gen.  v.  Jolly,  I 
Rich.  Eq.  (  S.  Car.)  99,  2  Strobh.  Eq.  (S.  Car.) 
395- 

Tennessee.  —  Green  v.  Allen,  5  Humph. 
(Tenn.)i7o,  question  raised;  Dickson  v.  Mont- 
gomery, iSwan(Tenn.)  348,  question  decided; 
Franklin  v.  Armfield,  2  Sneed  (Tenn.)  305. 

Virginia. — Gallego  v.  Atty.-Gen.,  3  Leigh 
(Va.)  450,  24  Am.  Dec.  650;  Roy  v.  Rowzie,  25 
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Question  of  Status  Not  Eaised.  —  In  other  jurisdictions  the  question  as  to  the 
status  of  the  statute  has  not  been  fairly  raised. 

2.  The  King's  Prerogative  Power  in  England.  —  The  prerogative  power  is  that 
by  which  the  king,  in  consequence  of  his  position  as  parens  patrice,  in  the 
absence  of  trustees  or  of  persons  having  power  of  appointment,  controls  and 
carries  into  effect  donations  in  which  no  definite  charities  are  expressed  as  the 
objects  of  the  testator's  bounty  and  no  specific  charitable  purposes  enumerated, 
but  in  which  the  gift  is  to  charity  in  general.  This  power  is  executed  by  the 
lord  chancellor,  as  keeper  of  the  sovereign's  conscience,  under  the  sign 
manual  of  the  crown.1 

No  Prerogative  Power  in  the  United  States.  —  It  is  a  purely  ministerial  and  not  a 
judicial  function,  and  has  never  been  recognized  as  belonging  to  courts  of 
equity  in  the  United  States,  unless  expressly  delegated  to  them  by  the 
legislature,  the  power  lying,  if  anywhere,  with  the  legislatures  or  the  people, 
as  succeeding  to  the  rights  of  the  king  as  parens  patrice? 


Gratt.  (Va.)  599;  Protestant  Episcopal  Educa- 
tion Soc.  v.  Churchman,  80  Va.  718;  Wheeler 
v.  Smith,  9  How.  (U.  S.)  55. 

West  Virginia.  —  Wilson  v.  Perry,  29  W. 
Va.  169.  The  question  is  not  directly  raised, 
but  the  court  followed  the  Virginia  cases  and 
adopted  their  doctrine. 

1.  Prerogative  Power.  —  Moggridge  v.  Thack- 
well,  I  Ves.  Jr.  464,  7  Ves.  Jr.  36;  Ommanney 
v.  Butcher,  T.  &  R.  270;  Hayter  v.  Trego,  5 
Russ.  113;  Doughten  v.  Vandever,  5  Del.  Ch. 
51;  Newson  v.  Starke,  46  Ga.  88;  Grimes  v. 
Harmon,  35  Ind.  198,  9  Am.  Rep.  690;  Jack- 
son v.  Phillips,  14  Allen  (Mass.)  539. 

In  Moggridge  v.  Thackwell,  t  Ves.  Jr.  464, 
7  Ves.  Jr.  36,  the  question  arose  from  a  devise 
to  B.,  "  to  dispose  of  the  same  in  such  chari- 
ties as  he  thinks  fit,  recommending  poor 
clergymen  with  large  families  and  good 
characters."  B.  died  without  executing  the 
trust.  Lord  Eldon  reviewed  the  preceding 
cases,  Atty.-Gen.  v.  Matthews,  2  Lev.  167; 
Frier  v.  Peacock,  Finch  245;  Clifford  v. 
Francis,  Freem.  330;  Atty.-Gen.  v.  Syderfen, 
I  Vern.  224;  Atty.-Gen.  v.  Berryman,  I  Dick. 
168,  and  laid  down  in  substance  the  rule  of 
the  text.  This  was  apparently  departed  from, 
however,  in  Atty.-Gen.  r».  Marchioness  of  Lon- 
donderry [stated  in  Shelfordon  Mortmain,  272, 
273];  Atty.-Gen.  v.  Fletcher,  5  I.  J.  N.  S.  Ch. 
75;  and  Felan  v.  Russell,  4  Ir.  Eq.  R.  701. 

See  further  infra,  this  title,  The  Cy-Pres 
Doctrine  in  England. 

2.  Prerogative  Power  Does  Not  Exist  in  the 
United  States  —  United  States.  —  Fontain  v. 
Ravenel,  17  How.  (U.  S.)  369;  Girard  v.  Phila- 
delphia, 7  Wall.  (U.  S.)  1;  Late  Corp.  of 
Church,  etc.,  v.  U.  S.,  136  U.  S.  1. 

Indiana. — Grimes  v.  Harmon,  35  Ind.  198, 
9  Am.  Rep.  690. 

Iowa.  —  Lepage  v.  McNamara,  5  Iowa  124. 

Kentucky.  —  Moore  v.  Moore,  4  Dana  (Ky.) 
366,  29  Am.  Dec.  417. 

Massachusetts.  —  Bartlet  v.  King,  12  Mass. 
545,  7  Am.  Dec.  99;  Sohier  v.  Massachusetts 
General  Hospital,  3  Cush.  (Mass.)  496;  Jack- 
son v.  Phillips,  14  Allen  (Mass.)  539. 

Michigan.  —  Hathaway  v.  New  Baltimore, 
etc.,  School  Dist.,  48  Mich.  251. 

Pennsylvania.  —  Witman  v.  Lex,  17  S.  &  R. 
(Pa.)  93,  17  Am.  Dec.  644. 

South  Carolina.  — Atty.-Gen.  v.  Jolly,  1  Rich. 
Eq.  (S.  Car.)  99. 


Tennessee.  —  Dickson  -/.  Montgomery,  I 
Swan  (Tenn.)  348. 

Wisconsin.  —  Heiss  v.  Murphey,  40  Wis.  276. 
In  Griffin  v.  Graham,  1  Hawks  (N.  Car.)  96, 
9  Am.  Dec.  619,  it  was  held  that  the  preroga- 
tive power  as  exercised  by  the  Court  of  Chan- 
cery in  England  had  been  conferred  upon  the 
Court  of  Chancery  of  North  Carolina  by  Acts 
of  Assembly  1,788,  c.  5,  and  1782,  c.  11.  The 
subsequent  decisions  hardly  justify  this  posi- 
tion, however. 

See  infra,  this  title,  Charitable  Trusts  as 
Distinguished  from  Other  Trusts  ■ —  Uncertainty 
of  Beneficiaries. 

Action  by  Attorney-General  to  Correct  Abuse  of 
Trust.  —  There  is  one  branch  of  the  preroga- 
tive power  which  still  exists  in  the  United  States. 
It  is  the  duty  of  the  king  as  parens  patria  to 
supeiintend  the  management  of  all  public 
charities  or  trusts;  and  when  property  is  be- 
queathed for  specified  charitable  objects,  and 
an  abuse  occurs,  the  prerogative  of  the  king 
finds  its  appropriate  exercise  through  the  at- 
torney-general in  bringing  the  case  before  the 
Court  of  Chancery  for  a  judicial  determination. 
Atty.-Gen.  v.  Dublin,  1  Bligh  N.  R.  348;  Lud- 
low v.  Greenhouse,  1  Bligh  N.  R.  62;  Atty.- 
Gen.  v.  Middleton,  2  Ves.  328;  Atty.-Gen.  v. 
Compton,  1  Y.  &  Coll.  Ch.  417. 

In  Jackson  v.  Phillips,  14  Allen  (Mass.) 
579,  Gray,  J.,  said:  "It  is  the  duty  of  the  king 
as  parens  patrice  to  protect  property  devoted  to 
charitable  uses,  and  that  duty  is  executed  by 
the  officer  who  represents  the  crown  for  all 
forensic  purposes.  On  this  foundation  rests 
the  right  of  the  attorney-general  in  such  cases 
to  obtain  by  information  the  interposition  of  a 
court  of  equity." 

This  duty  of  maintaining  the  rights  of  the 
public  and  a  number  of  persons  too  indefinite 
to  vindicate  their  own  has  vested  in  the  states 
of  the  United  States,  and  is  exercised  here,  as 
in  England,  through  the  attorney-general. 
People  v.  Coggswcll,  113  Cal.  129;  Jackson  v. 
Philips,  14  Allen  (Mass.)  579;  Atty.-Gen.  v. 
Clark,  (Mass.  1896)  45  N.  E.  Rep.  183.  See 
also  the  title  Attornf.y-Gknkrai.,  vol.  3,  p. 
482. 

A  different  rule  applies  where  the  gift  is  to 
an  unincorporated  religious  society,  a  definite 
body,  capable  of  enforcing  whatever  rights  it 
may  have.  Atty.-Gen.  v  Clark,  (Mass.  1896) 
45  N.  E.  Rep.  183. 
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III.  Charitable  Trusts  as  Distinguished  from  Other  Trusts  —  1.  Gen- 
erally. —  Charitable  trusts  are  most  decisively  distinguished  from  other  trusts 
in  three  particulars. 

2.  Charitable  Trusts  with  Reference  to  the  Rule  against  Perpetuities.  —  Chari- 
table trusts  are  net  within  the  rule  against  perpetuities,1  nor  are  they  affected 
by  or  within  the  scope  of  statutory  or  constitutional  provisions  against  perpe- 
tuities in  general.2 


1.  Not  Within   Rule  against  Perpetuities  — ■ 

United  States.  —  Perin  v.  Carey,  24  How.  (U.  S.) 
465;  Russ-jll  v.  Allen,  107  U.  S.  163;  Jones  v. 
Habersham,  107  U.  S.  174;  White  v.  Keller,  30 
U.  S.  App.  275,  6S  Fed.  Rep.  796. 

California.  — People  v.  Coggswell,  113  Cal. 
129;  Spence  v.  Widney,  (Cal.  1896)  46  Pac. 
Rep.  463. 

Delaware.  —  State  v.  Griffith,  2  Del.  Ch.  392. 

Illinois.  — Andrews  v.  Andrews,  no  111.  223; 
Alden  v.  St.  Peter's  Parish,  158  111.  631;  Santa 
Clara  Female  Academy  v.  Sullivan,  116  111. 
375,  56  Am.  Rep.  776;  Crerar  v.  Williams,  145 
111.  625. 

Indiana.  —  Richmond  v.  Davis,  103  Ind.  449. 

Massachusetts.  —  Jackson  v.  Phillips,  14  Allen 
(Mass.)  539. 

New  Jersey.  —  Mills  v.  Davison,  (N.  J.  1896) 
35  Atl.  Rep.  1072. 

New  York.  —  Williams  v.  Williams,  8  N.  Y. 
525- 

North  Carolina.  —  Griffin  v.  Graham,  I 
Hawks  (N.  Car.)  96,  9  Am.  Dec.  619. 

Oregon.  —  Brown  v.  Brown,  7  Oregon  285; 
In  re  John's  Will,  (Oregon  1896)  47  Pac.  Rep. 

Pennsylvania.  —  Philadelphia  v.  Girard,  45 
Pa.  St.  9;  Yard's  Appeal,  64  Pa.  St.  95;  Ap- 
prentices' Fund  Case,  2  Pa.  Dist.  Rep.  435. 

Wisconsin.  —  Dodge  v.  Williams,  46  Wis.  70; 
Gould  v.  Taylor  Orphan  Asylum,  46  Wis.  106. 

A  Perpetuity  "is  a  limitation  of  property 
which  renders  it  inalienable  beyond  the  period 
allowed  by  law.  That  period  is  a  life  or  lives 
in  being,  and  twenty-one  years  more,  with  a 
fraction  of  a  year  added  for  the  term  of  gesta- 
tion in  cases  of  posthumous  birth."  Ould  v. 
Washington  Hospital,  95  U.  S.  312. 

See  the  title  Perpetuities  and  Trusts  for 
Accumulation. 

In  What  Sense  Charitable  Trusts  Without  Rule. 
—  The  statement  of  the  text  that  charitable 
trusts  are  not  within  the  rule  against  perpetui- 
ties requires  some  explanation.  The  word 
"  perpetuity  "  is  used  to  mean  an  indestruct- 
ible, inalienable  interest,  and  also  to  denote  an 
interest  which  will  not  vest  during  a  life  or 
lives  in  being  and  twenty-one  years  and  nine 
months  thereafter.  Gray  on  Rule  against  Per- 
petuities, £  140;  Challison  Real  Property,  157. 
See  In  re  John's  Will,  (Oregon  1896)  47  Pac. 
Rep.  341.  The  rule  against  perpetuities,  there- 
fore, is  used  to  mean  the  rule  of  law  prohibiting 
the  creation  of  indestructible  interests  in  prop- 
erty, as  well  as  the  rule  against  interests  vesting 
at  a  remote  period.  It  is  with  reference  to  the 
first  use  of  the  meaning  of  perpetuities  that 
charitable  trusts  may  be  said  not  to  come 
within  the  rule.  Charitable  trusts  vesting  at 
a  period  more  remote  than  that  allowed  by  the 
rule  against  perpetuities,  used  in  the  second 
sense,  have  been  frequently  held  void  (see 
infra,  this  section),  and  the  following  quota- 


tions show  the  meaning  of  the  courts  when 
they  state  that  charitable  trusts  are  not  within 
the  operation  of  the  rule: 

"  The  law  does  not  allow  property  to  be 
made  inalienable  by  means  of  a  private  trust 
beyond  the  period  prescribed  by  the  rule 
against  perpetuities,  being  a  life  or  lives  in 
being  and  twenty-one  years  afterwards.  *  *  * 
But  a  public  or  charitable  trust  may  be  per- 
petual in  its  duration."  Jackson  v.  Ph'llips, 
14  Allen  (Mass.)  539. 

"  Being  for  objects  of  permanent  interest 
and  benefit  to  the  public,  they  [charitable 
trusts]  may  be  perpetual  in  their  duration  and 
are  not  within  the  rule  against  perpetuities." 
Russell  v.  Allen,  107  U.  S.  163. 

"  It  is  no  valid  objection  to  a  grant  or  devise 
to  a  charitable  use  that  it  creates  a  perpetuity, 
or  renders  the  estate  granted  or  devised  for 
the  purpose  inalienable.  '  This,  it  is  observed,' 
says  Mr.  Lewis,  '  is  the  characteristic  of 
alienations  to  charitable  uses;  it  is  in  the  very 
nature  of  such  dispositions  to  withdraw  the 
subject  of  them  from  every  kind  of  circulation. 
*  *  *  Land  thus  dedicated  to  the  service  of 
charity  and  religion  is,  therefore,  practically 
inalienable.'  Lewis  on  Perpetuities  689. 
Nothing,  indeed,  is  denounced  by  the  law  as  a 
perpetuity  unless  it  restrain  the  vesting  of  an 
estate  or  interest  beyond  the  period  of  a  life  or 
lives  in  being  and  twenty-one  years  and  nine 
months  thereafter.  Philadelphia  v.  Girard,  45 
Pa.  St.  9.  An  estate  cannot,  indeed,  be 
created  with  a  condition  repugnant  to  the 
nature  of  it,  as  that  tenant  in  fee  shall  not 
alien  or  tenant  in  tail  suffer  a  common  recov- 
ery; but  if  the  estate  be  vested  it  is  not  in  the 
view  of  the  law  a  perpetuity,  although  the 
purpose  for  which  it  is  granted  be  such  that  it 
cannot  be  devoted  to  any  other  use.  Grants 
to  corporations  accomplished  this  result,  and 
were,  therefore,  prohibited  by  the  statutes  of 
mortmain,  and  they  were  excepted  from  the 
statute  of  wills.  Nevertheless,  such  devises 
when  made  in  favor  of  charities  were  upheld, 
and  in  such  cases  land  has  been  decreed  by 
courts  of  equity  to  be  practically  inalienable. 
Perin  v.  Carey,  24  How.  (U.  S.)  495,  and 
authorities  there  cited."  Per  Sharswood,  J.,  in 
Yard's  Appeal,  64  Pa.  St.  95. 

2.  Not  within  Constitutional  or  Statutory  Reg- 
ulations as  to  Perpetuities.  —  Hinckley's  Estate, 
58  Cal.  457;  Pendleton  v.  Kinney,  65  Conn. 
222;  Richmond  v.  Davis,  103  Ind.  440; 
McAuley  v.  Wilson,  1  Dev.  Eq.  (N.  Car.)  276, 
18  Am.  Dec.  587;  State  v.  Girard,  2  Ired.  Eq. 
(N.  Car.)  210;  Beekman  v.  People,  27  Barb. 
(N.  Y.)  260;  Paschal  v.  Acklin,  27  Tex.  173. 

Provisions  against  perpetuities  are  also 
found  in  other  states,  as  in  Alabama,  Code 
1S52,  §  1309;  Arkansas,  Const.  Dec.  of  Rights, 
§  19;  Iowa,  Code,  §  1920;  Kentucky,  Rev. 
Stat.,  c.  80,  §  34;  Michigan,  Laws  1S57,  c.  85, 
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Gift  Conditioned  upon  Future  Uncertain  Event  — England.  —  With  regard  to  donations 
which  are  made  subject  to  conditions  which  may  not  occur  within  the  period 
embraced  in  the  rule  against  perpetuities,  there  is  some  conflict  of  opinion.  In 
England  the  rule  seems  firmly  established  that  an  immediate  gift  to  charity, 
requiring  the  performance  of  some  condition  before  it  can  take  effect,  is  valid 
in  event  of  the  performance  of  the  condition  within  a  reasonable  time,  but  that 
a  future  gift  for  charitable  purposes,  conditional  upon  an  uncertain  event,  is 
subject  to  the  rule  against  perpetuities  and  is  void  ab  initio? 

Gift  on  Uncertain  Future  Condition  —  Cases  in  United  States.  —  The  American  cases 
which  are  considered  in  the  note  may  perhaps  be  reconciled  by  adopting  the 
same  distinction.2 


§§  15-26;  and  Vermont,  Const.,  c.  2,  §  36;  but 
no  question  has  been  raised  in  those  states  re- 
garding the  validity  of  charitable  trusts  on 
that  ground. 

1.  Gifts  to  Take  Effect  on  Future  Event  —  Eng- 
land.—  Atty.-Gen.  v.  Chester,  1  Bro.  C.  C.  444; 
Henshaw  v.  Atkinson,  3  Madd.  306;  Atty.- 
Gen.  v.  Catharine  Hall,  Jac.  381;  Lyons  v. 
East  India  Co.,  1  Moo.  P.  C.  175;  Girdlestone 
•v.  Creed,  10  Hare  480;  Sinnett  v.  Herbert,  L. 
R.  7  Ch.  232;  Chamberlayne  v.  Brockett,  L. 
R.  8  Ch.  206;  In  re  White's  Trusts,  33  Ch. 
Div.  449;  Pewterers'  Co.  v.  Christ's  Hospital, 
1  Vern.  161.  See  In  re  John's  Will,  (Oregon, 
1896)  47  Pac.  Rep.  341. 

In  Chamberlayne  v.  Brockett,  L.  R.  8  Ch. 
206,  a  testatrix  bequeathed  her  residuary  per- 
sonal estate,  consisting  of  pure  personalty,  to 
trustees,  upon  trust,  to  invest  and  to  make  out 
of  the  dividend  certain  fixed  annual  payments 
for  charitable  purposes.  She  further  directed 
that  when  and  as  soon  as  land  should  at  any 
time  be  given  for  the  purposes  thereinafter 
mentioned,  almshouses  should  be  built  in 
three  specified  places,  and  that  the  surplus 
fund  remaining  after  building  the  almshouses 
should  be  apportioned  to  making  allowances 
to  the  inmates.  It  was  held  that  this  was  a 
valid  gift  in  charity,  and  not  void  within  the 
rule  against  perpetuities.  In  delivering  judg- 
ment, Lord  Chancellor  Selborne  said:  "  If 
there  was  an  immediate  gift  of  the  whole  resi- 
due for  charitable  uses,  the  authorities  men- 
tioned during  the  argument  *  *  *  prove  that 
such  gift  was  valid,  and  that  there  was  no  result- 
ing trust  for  the  next  of  kin  of  the  testatrix, 
although  the  particular  application  of  the  fund 
directed  by  the  will  would  not  of  necessity 
take  effect  within  any  assignable  limit  of 
time,  and  could  never  take  effect  at  all 
except  on  the  occurrence  of  events  in  their 
nature  contingent  and  uncertain.  When 
personal  estate  is  once  effectually  given 
to  charity,  it  is  taken  entirely  out  of  the 
scope  of  the  law  of  remoteness.  The  rules 
against  perpetuities  (as  was  said  by  Lord  Cot- 
tenham  in  Christ's  Hospital  v.  Grainger,  1 
Macn.  &  G.  464) '  are  to  prevent,  in  the  cases 
to  which  they  apply,  property  from  being  in- 
alienable beyond  certain  periods.'  But  those 
rules  do  not  prevent  pure  personal  estate  from 
being  given  in  perpetuity  to  charity  ;  and  when 
this  has  once  been  effectually  done,  it  is  (to  use 
again  Lord  Cottenham's  language)  '  neither 
more  nor  less  alienable  '  because  there  is  an 
indefinite  suspense  or  abeyance  of  its  actual 
application  or  of  its  capability  of  being  applied 
to  the  particular  use  for  which  it  is  destined. 
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*  *  *  On  the  other  hand,  if  the  gift  in  trust 
for  charity  is  itself  conditional  upon  a  future  and 
uncertain  event,  it  is  subject,  in  our  judgment, 
to  the  same  rules  and  principles  as  any  other 
estate  depending  for  its  coming  into  existence 
upon  a  condition  precedent.  If  the  condition 
is  never  fulfilled,  the  estate  never  arises.  If 
it  is  so  remote  and  indefinite  as  to  transgress 
the  limits  of  time  prescribed  by  the  rules  of 
law  against  perpetuities,  the  gift  fails  ab 
initio." 

2.  See  also  infra,  this  title,  The  Beneficiaries. 

Cases  in  the  United  States.  —  In  Jocelyn  v. 
Nott,  44  Conn.  55,  the  testatrix  devised  two 
pieces  of  land  to  trustees,  with  the  direction 
that  if  any  Congregational  church  of  a  certain 
order  and  faith  should  wish  to  build  a  meeting 
house  on  one  of  the  parcels  of  land,  and 
should,  in  the  judgment  of  the  trustees,  be 
able  to  do  so  without  incurring  debt,  the 
trustees  should  allow  it  to  be  done,  and  on  the 
completion  of  the  building  should  convey 
the  land  to  the  church  and  society.  The  devise 
was  held  void  as  being  within  the  rule  against 
perpetuities,  there  being  no  limitation  of  time 
within  which  application  for  permission  to 
build  the  church  should  be  made,  and  the  gen- 
eral rule  was  laid  down  that  all  devises  or 
grants,  whether  for  charitable  purposes  or 
otherwise,  must  vest,  if  they  vest  at  all,  within 
the  time  limited  by  the  rule  against  perpetui- 
ties. 

In  Coit  v.  Comstock,  51  Conn.  352,  50  Am. 
Rep.  29,  a  bequest  was  made  in  trust,  to  be 
held  until  an  act  of  incorporation  of  the  Smith 
Memorial  Home  could  be  obtained  from  the 
general  assembly,  the  property  to  be  then 
conveyed  to  the  corporation  thus  to  be  formed, 
when  duly  organized.  The  bequest  was  sus- 
tained, on  the  ground  that  it  was  the  manifest 
intention  of  the  testator  that  an  act  of  incor- 
poration should  be  obtained  without  unneces- 
sary delay,  and  that  it  was  presumable  that 
the  legislature  would  readily  grant  the  act  of 
incorporation,  it  being  for  the  public  good. 

In  Almy  v.  Jones,  17  R.  I.  265,  a  bequest  of 
twenty-five  thousand  dollars  was  made  for  an 
art  institute  in  the  city  of  Providence,  "  when 
the  citizens  of  Providence  shall  have  con- 
tributed the  funds  necessary  to  found  an  in- 
stitute worthy  of  the  city,  for  the  promotion 
of  art;"  then  this  sum  to  be  invested  and  the 
income  distributed  in  "  annual  prizes  for  the 
best  works  produced  during  the  year,  in  what- 
ever department  of  the  fine  arts,",  by  the  artists 
of  Rhode  Island.  It  was  held  a  good  charity, 
and  not  open  to  objection  on  the  ground  of 
remoteness. 
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Remote  Limitation  after  Preceding  Gift  to  Charity.  —  Where  an  estate  is  bequeathed 

to  a  charity,  and  is  limited  over  to  an  individual  at  a  period  more  remote  than 
that  allowed  by  the  rule  against  perpetuities,  the  limitation  over  is  void.1 

Property  Given  to  Charity  on  Eemote  Contingency  after  Prior  Gift.  —  Where  property  is 
given,  cither  directly  or  indirectly,  by  the  interposition  of  trustees,  to  a  private 
use,  and  is  limited  over  on  a  remote  contingency  to  a  charity,  the  limitation 
over  is  within  the  rule  against  perpetuities,  and  if  it  may  not  vest  within  the 
period  prescribed  by  the  rule  it  is  void.2 

Trusts  for  Accumulation.  —  In  England  the  rule  is  that  a  direction  to  accumulate 
a  fund  beyond  Legal  limits,  it  to  be  then  applied  to  charity,  gives  it  all  to 
charity  at  once,  without  waiting  for  the  period  of  accumulation  to  expire.3 

In  the  United  States  the  rule  apparently  is  that  the  limits  of  an  accumula- 
tion for  the  benefit  of  a  charity  are  subject  to  the  order  of  a  court  of  equity, 
and  that  to  justify  equitable  interference  the  accumulation  should  be  unrea- 
sonable, unnecessary,  and  to  the  public  injury.4 

A  Devise  to  One  Charity,  to  Take  Effect  in  Derogation  of  Another  Charity  and  upon  a 
remote  contingency  which  may  not  take  place  within  the  limits  of  the  rule 
against  perpetuities,  is  valid  as  not  falling  within  the  reason  of  the  rule.5 


In  Ould  v.  Washington  Hospital,  95  U.  S. 
303,  the  devise  was  to  trustees,  for  the  erection 
of  a  hospital  for  foundlings,  to  be  built  and 
erected  by  any  association  that  might  there- 
after be  incorporated  by  Congress,  said  cor- 
poration, however,  to  be  approved  by  the 
trustees;  and  if  not  so  approved,  the  property 
was  to  be  held  by  the  trustees  until  a  corpora- 
tion should  be  created  by  Congress  which  did 
meet  their  approval.  The  devise  was  sus- 
tained as  unobjectionable  to  the  rule  against 
perpetuities,  the  provision  regarding  the 
creation  of  a  corporation  which  should  meet 
their  approval  being  construed  as  merely  a 
conditional  limitation  of  the  estate  already 
vested  in  the  trustees. 

In  De  Wolf  v.  Lawson,  61  Wis.  469,  50  Am. 
Rep.  148,  a  devise  to  trustees  directing  them 
to  pay  the  net  income  for  twenty  years  to  two 
churches,  and  then  to  sell  the  land  and  divide 
the  proceeds  among  certain  persons,  was  held 
to  be  in  violation  of  the  rule  against  perpetui- 
ties, since  it  suspended  the  power  of  alienation 
for  a  fixed  period,  without  reference  to  lives  in 
being. 

In  New  York,  according  to  the  rule  estab- 
lished by  the  Revised  Statutes,  the  power  of 
alienation  of  real  and  the  ownership  of  per- 
sonal property  cannot  be  suspended  for  an  in- 
definite period  not  measured  by  lives  in  being, 
and  such  suspension  may  be  effected  either  by 
the  creation  of  a  trust  which  renders  the  prop- 
erty inalienable  while  the  trust  estate  con- 
tinues, or  by  creating  a  future  estate  by  way 
of  an  executory  devise  or  contingent  re- 
mainder. Hence,  a  devise  in  trust  to  a  char- 
itable institution  not  in  existence  at  the  death 
of  the  testator,  even  though  the  will  directs 
that  the  executors  shall  procure  from  the  leg- 
islature an  act  of  incorporation  under  which 
the  institution  shall  be  organized  as  soon  as 
practicable,  is  void  as  violating  the  rule 
against  perpetuities.  Booth  v.  Baptist  Church, 
126  N.  Y.  215.  See  also  Bigelow  v.  Tilden,  18 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  689. 

1.  Phillips  t.  Davis,  (1893)  2  Ch.  491;  First 
Universalist  Soc.  v.  Boland,  155  Mass.  171; 
Society  for  Promoting  Theological  Education 
■v.  Any. -Gen.,  135  Mass.  285;  Wells  v.  Heath, 
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10  Gray  (Mass.)  17;  Brattle  Square  Church  v. 
Grant,  3  Gray  (Mass.)  142,  63  Am.  Dec.  725- 
In  re  John's  Will,  (Oregon  1896)  47  Pac.  Rep. 
341.    But  see  Leonard  v.  Burr,  18  N.  Y.  96. 

2.  Pewterers'  Co.  v.  Christ's  Hospital, 1  Vera. 
161;  Atty.-Gen.  v.  Gill,  2  P.  Wms.  369;  In  re 
John's  Will,  (Oregon  1896)  47  Pac.  Rep.  341; 
Smith  v.  Townsend,  32  Pa.  St.  434;  Leonard 
v.  Burr,  18  N.  Y.  96,  where  the  devise  was 
to  B.  "until  Gloversville  shall  be  incorporated 
as  a  village,  and  then  to  the  trustees  of  said 
village,  to  be  by  them  disposed  of  for  the 
purpose  of  establishing  a  village  library," 
and  it  was  held  that  the  devise  to  the  trustees 
of  Gloversville,  though  for  charitable  uses, 
was  void  for  remoteness.  See  also  Charitable 
Donations  Com'rs  v.  De  Clifford,  I  Dr.  &  War. 
245,  where  the  prior  gift  was  in  trust  for  an 
individual. 

3.  England  — Trusts  for  Accumulation.  ■ —  Mar- 
tin v.  Maughan,  14  Sim.  230,  where  the  testa- 
tor left  property  to  trustees,  the  dividends  to 
be  added  to  the  capital  until  it  should  produce 
£600  a  year,  when  he  hoped  that  every  five 
years'  receipt  of  that  income  would  produce  an 
increase  of  income  of  £150  a  year,  this  in- 
crease of  income  to  be  appropriated  to  the  use 
of  certain  charity  schools.  It  was  held  that 
the  mode  of  application,  but  not  the  charity, 
failed,  and  that  a  scheme  for  its  application 
should  be  adopted,  regard  being  paid  to  the 
objects  mentioned  in  the  will. 

See  the  title  Perpetuities  and  Trusts  for 
Accumulation. 

4.  United  States  —  Trusts  for  Accumulation.  — 
St.  Paul's  Church  v.  Atty.-Gen.,  164  Mass. 
188.  In  Odell  v.  Odell,  10  Allen  (Mass.)  1,  an 
annual  sum  from  the  income  of  certain  real 
property  was  to  be  accumulated  for  fifty  years, 
and  then  applied  to  the  establishment  of  a 
home  for  aged  men  and  women.  The  bequest 
was  sustained;  the  question  as  to  the  legal 
limit  of  an  accumulation  for  charity  was  dis- 
cussed, but  no  general  rule  laid  down. 

5.  Gift  to  One  Charity  —  On  Remote  Contingency 
to  Another  Charity  —  England.  —  Christ's  Hos- 
pital v.  Grainger,  16  Sim.  83;  Society,  etc., 
v.  Atty.-Gen.,  3  Russ.  142. 

United  States.  —  Inglis  v.  Sailors'  Snug  Har- 
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3.  Uncertainty  of  Beneficiaries  —  a.  GENERALLY.  —  Charitable  trusts  are 
further  distinguished  from  ordinary  trusts  by  the  uncertainty  of  their  bene- 
ficiaries.1   Such  uncertainty  does  not  cause  a  charitable  trust  to  fail.2 

A  Necessary  Characteristic.  —  Indefiniteness  in  this  respect  is,  indeed,  a  necessary 
characteristic  of  such  trusts  ;  3  and  it  has  been  said  that  a  thing  becomes  a 
charity  when  the  uncertainty  of  the  recipient  begins.4 

b.  Doctrines  in  the  Various  Jurisdictions  Stated. — with  Regard, 
However,  to  the  Degree  of  Uncertainty  or  indefiniteness  which  is  admissible  in  the 
beneficiaries  of  a  charitable  trust,  there  is  in  the  United  States  a  great  diversity 
of  opinion.  As  a  rule,  in  those  states  which  have  incorporated  the  statute  43 
Eliz.  in  their  common  law  or  have  adopted  the  principles  developed  by  the 
Court  of  Chancery  in  England  in  consequence  of  that  statute,5  great  liberality 
in  this  respect  is  allowed,  and  trusts  are  seldom  declared  void,  however  indefi- 
nite the  beneficiaries  may  be,  provided  a  power  of  appointment  is  vested 
somewhere,  following  the  maxim  id  cerium  est  quod  cert  ion  reddi  potest.  In 


bor,  3  Pet.  (U.  S.)  142;  McDonogh  v.  Murdoch, 
15  How.  (U.  S.)  367;  Ould  v.  Washington  Hos- 
pital, 95  U.  S.  303;  Russell  v.  Allen,  107  U. 
S.  163;  Jones  v.  Habersham,  107  U.  S.  174. 

Connecticut.  —  Storrs  Agricultural  School  v. 
Whitney,  54  Conn.  342;  Christ  Church  Parish 
v.  Trustees,  etc.,  67  Conn.  554. 

Massachusetts.  —  Sanderson  v.  White,  iS 
Pick.  (Mass.)  328,  29  Am.  Dec.  591;  Odell  v . 
Odell,  10  Allen  (Mass.)  1. 

Oregon.  —  In  re  John's  Will,  (Oregon  1896), 
47  Pac.  Rep.  341. 

Pennsylvania.  —  Lennig's  Estate,  154  Pa.  St. 
209. 

Storrs  Agricultural  School  v.  Whitney,  54 
Conn.  342,  arose  from  a  conveyance  to  the 
Connecticut  Soldiers'  Home,  a  charitable  cor- 
poration, of  a  parcel  of  land  to  be  used  for  the 
purposes  for  which  the  corporation  was  organ-f 
ized,  with  the  proviso  that  if  it  should  ever 
abandon  such  use,  it  should  pay  the  market 
value  of  the  property  to  the  selectmen  of  a  cer- 
tain town,  to  constitute  a  fund  the  interest  of 
which  was  to  be  used  to  aid  indigent  young 
men  of  the  town  in  educating  themselves  for 
the  evangelical  ministry.  The  corporation  ac- 
cepted the  property,  and  after  using  it  for  ten 
years  abandoned  it,  but  paid  nothing  to  the 
selectmen.  The  trust  was  pronounced  valid 
and  the  limitation  over  to  the  selectmen  sus- 
tained. 

It  is  also  apparently  the  doctrine  in  England 
that  a  clause  avoiding  a  charitable  gift  on  a 
contingency  and  bringing  the  property  back  to 
the  representatives  of  the  testator  is  good 
although  not  operating  within  the  time  fixed 
by  the  rule  against  perpetuities.  Atty.-Gen.  v. 
Pye,  1  Alk.  435;  Walsh  v.  Secretary  of  State, 
10  H.  L.  Cas.  367;  In  re  Randell,  38  Ch.  Div. 
213. 

1.  Uncertain  Beneficiaries.  —  Sanderson  v. 
White,  18  Pick.  (Mass.)  328,  29  Am.  Dec.  591; 
Jackson  v.  Phillips,  14  Allen  (Mass.)  539;  Old 
South  Soc.  v.  Crocker,  119  Mass.  1 ;  Yates  v. 
Yates,  9  Barb.  (N.  Y.)  334. 

2.  Doughten  v.  Vandever,  5  Del.  Ch.  51; 
Beall  v.  Fox,  4  Ga.  404;  Santa  Clara  Female- 
Academy  v.  Sullivan,  116  111.  375,  56  Am.  Rep. 
776;  Taylor  v.  Keep,  2  111.  App.  368;  Rotch  v. 
Emerson,  105  Mass.  431;  Raley  v.  Umatilla 
County,  15  Oregon  172,  3  Am.  Si.  Rep.  142; 
Domestic,  etc.,  Missionary  Society's  Appeal, 


30  Pa.  St.  425;  McLain  v.  White  Tp.,  51  Pa. 
St.  196. 

3.  Indefiniteness  as  to  Beneficiaries  Essential  — 

United  States.  —  Russell  v.  Allen,  107  U.  S.  163. 

California.  —  Hinckley's  Estate,  58  Cal.  457. 

Delaware.  —  State  v.  Griffith,  2  Del.  Ch.  392. 

Illinois.  —  Hunt  v.  Fowler,  121  111.  269. 

Louisiana.  —  State  ?>.  McDonogh,  S  La.  Ann 
171;  Auch's  Succession,  39  La.  Ann.  1043. 

Massachusetts. — Going  v.  Emery,  16  Pick. 
(Mass.)  107,  26  Am.  Dec.  645;  Saltonstall  v. 
Sanders,  11  Allen  (Mass.;  446;  Weber  v.  Bry- 
ant, 161  Mass.  400. 

Mississippi.  —  Wade  v.  American  Coloniza- 
tion Soc,  7  Smed.  &  M.  (Miss.)  663,  45  Am. 
Dec.  324. 

Missouri.  —  Chambers  v.  St.  Louis,  29  Mo. 
543;  Howe  v.  Wilson,  91  Mo.  45. 

New  York.  —  Levy  v.  Levy,  33  N.  Y.  104. 

Ohio.  —  Sowers  v.  Cyrenius,  39  Ohio  St.  29, 
48  Am.  Rep.  418. 

Oregon. —  Pennoyer  v.  Wadhams,  20  Oregon 
278. 

Pennsylvania.  —  Philadelphia  v.  Fox,  64  Pa. 
St.  169. 

Rhode  Island.  —  Derby  v.  Derby,  4  R.  I.  414. 

Tennessee.  —  Dickson  v.  Montgomery,  r 
Swan  (Tenn.)  348. 

Texas.  —  Paschal  v.  Acklin,  27  Tex.  173. 

Wisconsin. —  Sawtelle  v.  Witham,  (Wis.  1896) 
69  N.  W.  Rep.  72. 

This  statement  is  to  be  understood,  how- 
ever, as  referring  to  the  uncertainty  of  the  in- 
dividuals to  whom  the  bequest  is  made,  and 
not  to  the  certainty  of  a  class  of  individuals 
from  whom  the  beneficiaries  shall  come.  Pas- 
chal v.  Acklin,  27  Tex.  198. 

In  People  v.  Coggswcll,  113  Cal.  129,  a  trust 
for  "  the  boys  and  girls  of  California  "  was  held 
not  void  for  uncertainty,  the  court  declaring: 
"  It  should  scarcely  be  necessary  to  observe 
that  when  the  class  has  been  designated,  this 
very  vagueness  and  uncertainty  and  indefinite- 
ness as  to  individuals  and  numbers  is  a  neces- 
sary and  essential  element  to  the  creation  of  a 
valid  charitable  trust." 

4.  Hinckley's  Estate,  58  Cal.  457;  Fontain 
v.  Ravenel,  17  How.  (U.  S.)  369. 

5.  See  supra,  this  title,  Origin  of  Jurisdiction 
of  Equity  over  Charitable  Trusts — The  Statute  43 
Eliz.  and  the  Common  Law  —  Status  of  the  Stat- 
ute in  the  United  States. 
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other  st. ties  the  construction  is  more  strict,  while  in  still  a  third  class  no 
distinction  in  regard  to  the  beneficiaries  is  made  between  charitable  and  other 
trusts. 

In  England  the  indefinitencss  of  object  or  beneficiaries  is  important  provided 
the  object  is  in  ;i  legal  sense  charitable.1  The  charitable  intent  of  the  donor 
being  once  determined,  the  charity  is  not  allowed  to  fail.  The  only  question 
then  is  w  hether  it  shall  be  administered  by  the  chancellor  in  the  exercise  of  his 
ordinary  jurisdiction,  or  under  the  sign  manual  of  the  crown.2 

in  Alabama  and  California,  so  far  as  the  comparatively  few  cases  show,  the 
tendency  is  towards  a  liberal  construction.3 

In  Connecticut,  the  rule  to  be  deduced  from  the  cases  is  that  the  general  objects 
of  the  charity  must  be  defined  with  reasonable  certainty,  and  a  mode  provided 
by  which  the  particular  beneficiaries  may  be  ascertained,  the  lodging  of  a 
discretionary  power  with  the  trustees  being  generally  regarded  as  a  sufficient 
mode.4 


1.  See  infra,  this  title,  The  Trust  Estate  — 
J  low  Created. 

2.  Fontain  v.  Ravenel,  17  How.  (U.  S.)  369. 
See  also  infra,  this  title,  The  Cy-pris  Doctrine. 

Quebec.  —  Where  a  testator  bequeathed  all 
his  assets  to  A.,  "  who  will  use  one-half  of 
them  for  public  Protestant  charities  in  Quebec 
and  Carluke,  say  the  Protestant  Hospital 
Home,  French-Canadian  Mission,  and  amongst 
poor  relatives  as  he  may  judge  best,"  it  was 
held,  in  the  Court  of  Queen's  Bench,  that  the 
bequest  was  valid  and  could  not  be  attacked 
for  uncertainty,  the  court  saying:  "  As  to  the 
legatees,  it  is  not  necessary  that  they  should 
be  indicated  by  name;  it  is  enough  that  the 
class  to  which  they  belong  is  sufficiently  desig- 
nated. *  *  *  This  legacy  is  more  certain 
than  in  a  great  number  of  cases  where  the 
legacy  has  been  sustained."  Ross  v.  Ross, 
Quebec  L.  R.  2  Q.  B.  413. 

Upon  appeal,  the  Supreme  Court  of  Canada 
disposed  of  this  case  upon  other  points,  reserv- 
ing questions  as  to  the  general  validity  of  the 
dispositions.  Ross  v.  Ross,  25  Can.  Sup.  Ct. 
307- 

3.  Beneficiaries  Held  Sufficiently  Certain.  —  A 

bequest  for  the  education  of  "all  the  pauper 
and  poor  children  [of  certain  'beats,']  whose 
parents  are  not  able  to  support  them,"  Wil- 
liams v.  Pearson,  38  Ala.  299.  The  establish- 
ment of  a  fund  in  the  hands  of  trustees,  the 
income  to  be  devoted  perpetually  to  human 
beneficence  and  charity,  Hinckley's  Estate,  58 
Cal.  457.  A  trust  for  the  destitute  women  and 
children  of  a  city,  Robinson's  Estate,  63  Cal. 
620. 

4.  Connecticut.  —  Greene  v.  Dennis,  6  Conn. 
299,  16  Am.  Dec.  58;  Bull  v.  Bull,  8  Conn.  48, 
20  Am.  Dec.  86;  Langdon  v.  Congregational 
Soc,  12  Conn.  114;  Brewster  v.  McCall,  15 
Conn.  277;  American  Bible  Soc.  v.  Wetmore, 
17  Conn.  181;  White  v.  Fisk,  22  Conn.  50; 
Hamden  v.  Rice,  24  Conn.  355;  Treat's  Ap- 
peal, 30  Conn.  116;  White  School  House  v. 
Post,  31  Conn.  240;  Adye  v.  Smith,  44  Conn. 
67,  26  Am.  Rep.  424;  Crum  v.  Bliss,  47 
Conn.  603;  Hughes  v.  Daly,  49  Conn.  34; 
Fairfield  v.  Lawson,  50  Conn.  513,  47  Am. 
Rep.  669;  Coit  v.  Comstock,  51  Conn.  379,  50 
Am.  Rep.  29;  Bristol  v.  Bristol,  53  Conn.  242; 
Camp  v.  Crocker,  54  Conn.  21;  Storrs  Agri- 
cultural School  v.  Whitney,    54  Conn.  352; 
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Goodrich's  Appeal,  57  Conn.  275;  Woodruff  v. 
Marsh,  63  Conn.  125,  38  Am.  St.  Rep.  346. 

Charitable  Bequests  Held  Void.  —  In  accordance 
with  this  rule,  the  following  bequests  have 
been  held  void:  Money  to  be  expended  by 
trustees  "  for  the  support  of  indigent  pious 
young  men  preparing  for  the  ministry  in  New 
Haven,"  White  v.  Fisk,  22  Conn.  50,  criticised 
in  Treat's  Appeal,  30  Conn.  116.  The  residue  of 
an  estate  to  "  Bishop  Galberry,  or  his  successor, 
for  a  Catholic  reformatory  for  boys  in  this 
state,"  Hughes  v.  Daly,  49  Conn.  34.  A  be- 
quest "  to  the  most  deserving  poor  of  the  city 
and  town  of  New  Britain,"  Hughes  v.  Daly, 
49  Conn.  34.  A  bequest  authorizing  "  my  ex- 
ecutrix to  disburse  from  my  estate,  to  such 
worthy  persons  and  objects  as  she  may  deem 
proper,"  certain  sums.  Bristol  v.  Bristol,  53 
Conn.  242. 

Charities  Held  Valid.  —  The  following  cases 
have  been  held  to  be  within  the  rule  and 
valid:  A  devise  to  trustees  to  hold  in  trust  for 
the  promotion  of  education  among  the  Indian 
and  African  children  and  youth  of  the  United 
States  and  elsewhere,  as  in  their  judgment 
they  may  deem  best,  Treat's  Appeal,  30  Conn. 
116.  A  bequest  to  trustees  to  use  principal  and 
interest  "as  they  shall  deem  proper  to  the  aid 
of  such  indigent  widows  and  orphans  of  W.  as 
may  need  temporary  help,"  the  trustees  to 
exercise  a  sound  discretion  as  to  the  recipients, 
Camp  v.  Crocker,  54  Conn.  21.  A  bequest  to 
executors  to  pay  any  remaining  surplus  of  an 
estate  to  some  poor  deserving  Jewish  family, 
Bronson  v.  Strouse,  57  Conn.  147.  A  bequest  to 
the  trustees  of  a  church,  in  trust  for  the  pooi 
of  the  church,  Conklin  v.  Davis,  63  Conn.  377. 

A  charitable  gift  by  deed  in  trust  for  a  cer 
tain  church,  and  upon  a  certain  contingency 
"  to  hold  and  dispose  of  said  property  for  such 
uses  as  will  most  nearly  accomplish  the  object 
desired  in  the  building  of  said  Christ  Church, 
and  in  the  creation  of  this  trust,  and  promote 
the  interests  of  the  Protestant  Episcopal  Church 
generally,"  is  not  too  indefinite  to  be  adminis- 
tered. The  language  is  to  be  construed  as 
authorizing  the  trustee,  in  the  event  named,  to 
select,  in  accordance  with  his  judgment,  such 
beneficiaries  from  a  well-defined  class  of 
church  corporations  as  are  lawfully  capable  of 
receiving  the  benefit.  Christ  Church  Parish 
v.  Trustees,  etc.,  67  Conn.  554. 
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in  Delaware,  the  rule  is  that  a  public  charity  will  not  fail  because  the  objects 
of  the  charity  are  indefinite  or  uncertain,  if  there  be  a  discretionary  power 
vested  anywhere  over  the  application  of  the  testator's  bounty  to  those  objects.1 

In  the  District  of  Columbia,  the  Maryland  rule  is  apparently  recognized.2 

In  Georgia,  it  is  said  that  the  law  of  charities  is  fully  adopted,  as  far  as  is 
compatible  with  a  free  government  where  no  royal  prerogative  is  exercised.3 
Charitable  trusts  are  sustained  unless  the  general  object  is  of  so  uncertain  and 
indefinite  a  character  that  it  cannot  be  executed. 

In  Illinois,  the  rule  regarding  indefiniteness  in  the  beneficiary  is  identical  with 
that  of  Delaware :l 

In  Indiana,  the  principle  regarding  the  beneficiaries  adopted  in  Illinois  and 
Delaware  is  apparently  recognized.5 

In  Iowa,  the  recent  cases  apparently  recognize  the  rule  that  a  discretionary 
power  in  the  trustee  renders  definiteness  in  the  designation  of  the  beneficiaries 
unessential.6 

In  Kentucky,  where  43  Eliz.  is  recognized  as  part  of  the  common  law,  a  high 
degree  of  indefiniteness  in  objects  and  beneficiaries  is  allowed.7 


1.  Delaware.  —  Doughten  v.  Vandever,  5  Del. 
Ch.  51.  A  devise  in  trust  "  to  and  for  the  sup- 
port, maintenance,  and  education  of  the  poor 
white  citizens  of  Kent  county  generally,"  was 
held  sufficiently  certain.  State  v.  Griffith,  2 
Del.  Ch.  392. 

2.  District  of  Columbia.  —  Thus,  in  Barnes  v. 
Barnes,  3  Cranch  (C.  C.)  269,  a  devise  in  trust 
to  executors  to  expend  two  hundred  dollars  a 
year  in  wood,  meal,  and  clothing,  to  be  dis- 
tributed among  the  poor  and  necessitous 
widows  and  orphans  of  Georgetown,  was  held 
void  on  authority  of  Trippe  v.  Frazier,  4  liar. 
&  J.  (Md.)  446,  and  Dashiell  v.  Atty.-Gen.,  5 
Har.  &  J.  (Md.)  398,  9  Am.  Dec.  572.  See  also 
Long  v.  Gloyd  (D.  C.)  25  Wash.  L.  R.  50;  and 
infra,  this  section,  the  paragraph  beginning 
In  Maryland,  p.  908. 

3.  Jones  v.  Habersham,  107  U.  S.  174. 
Georgia.  —  Beall  v.  Fox,  4  Ga.  404. 

In  Newson  v.  Starke,  46  Ga.  88,  a  bequest 
of  money  in  trust,  the  income  to  be  paid  over 
annually  to  the  inferior  court  of  a  county,  to 
pay  for  the  education  of  poor  children  belong- 
ing to  the  county,  was  held  sufficiently  definite 
in  its  objects  to  be  sustained  in  equity.  This 
case  substantially  overrules  Beall  v.  Drane,  25 
Ga.  430. 

4.  Illinois. —  Hunt  v.  Fowler,  121  111.  269. 

In  Heuser  v.  Harris,  42  111.  425,  bequests  to 
a  school  district,  to  be  administered  by  a 
trustee,  for  school  purposes,  and  to  the  poor 
of  a  county,  were  held  sufficiently  certain ;  so 
a  bequest  of  a  fund,  the  income  to  be  dis- 
tributed among  the  worthy  poor  of  the  city  of 
La  Satle  in  such  manner  as  a  court  of  chan- 
cery might  direct.    Hunt  v.  Fowler,  121  111.  269. 

In  Guilfoil  v.  Arthur,  158  111.  600,  a  convey- 
ance in  trust  for  the  widows  and  orphans  of 
deceased  members  of  the  Brotherhood  of  Loco- 
motive Engineers,  with  power  conferred  on  the 
brotherhood  to  dispose  of  the  property  for  the 
purposes  specified,  was  held  not  too  vague, 
the  court  saying:  "  We  apprehend  that  the 
trustee  named  in  the  deed,  and  the  brother- 
hood, under  the  authority  conferred  by  the 
deed,  could  determine  with  certainty  the  per- 
sons entitled  to  share  in  the  proceeds  of  the 
property."  See  also  Preachers'  Aid  Soc.  v. 
England,  106  III.  125. 


See  supra,  this  page,  the  paragraph  begin- 
ning In  Delaware. 

5.  Indiana.  —  Richmond  v.  State,  5  Ind.  334; 
Sweeney  v.  Sampson,  5  Ind.  465;  Rush  County 
v.  Dinwiddie,  139  Ind.  128;  Haines  v.  Allen, 
78  Ind.  100,  41  Am.  Rep.  555.  Richmond  v. 
State,  5  Ind.  334,  and  Sweeney  v.  Sampson, 
5  Ind.  465,  were  overruled  in  Grimes  v.  Har- 
mon, 35  Ind.  198,  9  Am.  Rep.  690,  but  only 
on  the  point  of  their  recognition  of  43  Eliz. 
The  latter  decision  contained  a  number  of 
propositions  regarding  charitable  trusts,  the 
seventh  and  tenth  of  which  were  inconsistent, 
and  the  seventh,  which  disavowed  the  doc- 
trine of  the  text,  was  overruled  in  Erskine 
v.  Whitehead,  84  Ind.  359. 

Beneficiaries  Held  Sufficiently  Certain.  —  "  Fcr 

the  education  of   children  of  this  to\rn," 

Richmond  v.  State,  5  Ind.  334;  "  for  the  use 
and  benefit  of  the  orphan  poor  and  other  des- 
titute persons"  of  a  county,  Lagrange  County 
v.  Rogers,  55  Ind.  297;  "  for  the  support  of 
poor  widows,  etc.,  of  the  age  of  fifty  years  and 
upwards,  who  have  resided  not  under  three 
years  within  eight  miles  of  the  town,"  De 
Bruler  v.  Ferguson,  54  Ind.  549;  "  for  the  ed- 
ucation of  the  colored  children  of  a  county," 
Craig  v.  Secrist,  54  Ind.  419. 

6.  Iowa.  —  Quinn  v.  Shields,  62  Iowa  129,  49 
Am.  Rep.  141,  which  sustained  a  devise  of 
property,  to  be  enjoyed  by  the  legatee  for  life, 
with  a  provision  that  the  remainder  should  not 
descend  to  her  heirs,  but  should  be  devised  by 
her  "  to  the  support  and  management  of  such 
worthy  and  meritorious  charitable  and  educa- 
tional and  religious  institutions  of  the  R<  man 
Catholic  faith  as  [the  legatee]  may  determine." 
Phillips  v.  Harrow,  93  Iowa  92.  A  less  liberal 
attitude  was  taken  in  Lepage  v.  McKamara,  5 
Iowa  124. 

7.  Kentucky.  —  Atty.-Gen.  v.  Wallace,  7  B. 
Mon.  (Ky.)  611,  sustaining  a  devise  to  be  ap- 
plied to  the  dissemination  of  the  gosrel  at 
home  and  abroad;  Kinney  v.  Kinney,  86  Ky. 
610,  sustaining  a  devise  to  a  church,  to  be  ap- 
plied to  foreign  missions. 

In  Tichcnor  v.  Brewer,  (Ky.  1895)  33  S.  W. 
Rep.  86,  a  bequest"  to  the  Roman  Catholic 
bishop  of  the  city  of  Louisville,  to  be  by  him 
used  for  the  benefit  of  the  Roman  Catholic 
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In  Louisiana,  trusts,  in  the  common-law  sense  of  the  term,  are  prohibited,  and 
an  instrument  which  vests  the  legal  title  in  one  person  and  the  equitable  title 
in  another  is  void.1  But  donations  made  for  the  benefit  of  a  hospital,  of  the 
poor  of  a  community,  or  of  establishments  of  public  utility,  without  the  inter- 
position of  any  holder  of  the  legal  as  distinct  from  the  equitable  title,  are 
recognized  and  sustained,  and  indefiniteness  in  the  beneficiaries  does  not  affect 
their  validity.2 

in  Maine,  where  the  statute  43  Eliz.  is  in  force,  the  English  law  of  charities 
is  substantially  recognized,  except  in  so  far  as  it  involves  the  ministerial  exer- 
cise of  the  prerogative  power  by  courts  of  equity,  and  no  degree  of  uncer- 
tainty in  the  beneficiaries  or  the  objects  affects  the  validity  of  the  bequest.3 

In  Maryland,  it  was  early  held  that  the  peculiar  law  of  charities  originated  in 
the  statute  43  Eliz.,  and  that,  independent  of  that  statute,  a  court  of  chancery 
cannot  sustain  and  enforce  a  devise  to  charitable  uses,  which  if  not  a  charity 
would  on  general  principles  be  void.  The  statute  not  being  recognized, 
charitable  trusts  are  thus  made  to  stand  on  the  same  footing  with  other  trusts, 
a  position  steadily  adhered  to  in  a  long  line  of  cases,  indefiniteness  in  the 
beneficiaries  being  always  regarded  as  fatal.4    A  devise  to  trustees  for  an 


charitable  institutions  in  his  diocese,"  was 
held  not  void  for  uncertainty. 

In  Bedford  v.  Bedford,  (Ky.  1896)  35  S.  W. 
Rep.  926,  a  bequest  in  trust  of  a  fund,  the  in- 
come "  to  be  appropriated  annually  forever 
toward  the  education  of  the  children  of  the 
state  of  Kentucky,  particularly  the  poor  and 
most  unintelligent,"  was  held  not  void  for  in- 
definiteness. The  court  declared  that  indefi- 
niteness as  to  its  objects  is  a  characteristic  of 
a  charitable  trust,  and  said:  "  In  numerous 
cases  trusts  of  this  kind  have  been  sustained 
by  this  court."  Citing  Moore  v.  Moore,  4 
Dana  (Ky.)  354,  29  Am.  Dec.  417;  Curling  v. 
Curling,  8  Dana  (Ky.)  38;  Cromie  v.  Louis- 
ville Orphans'  Home  Soc,  3  Bush  (Ky.)  365; 
Peynado  v.  Peynado,  82  Ky.  5;  Leeds  v.  Shaw, 
82  Ky.  79. 

1.  Louisiana.  —  Voorhies'  Revised  Civil  Code, 
art.  1520  (1507);  State  v.  McDonogh,  8  La. 
Ann.  171;  Franklin's  Succession,  7  La.  Ann. 
395;  Fink  v.  Fink,  12  La.  Ann.  301;  Perin  v. 
McMicken,  15  La.  Ann.  154. 

2.  Voorhies'  Revised  Civil  Code,  art.  1549 
(1536);  Mary's  Succession,  2  Rob.  (La.)  438; 
Fink  v.  Fink,  12  La.  Ann.  301;  Auch's  Succes- 
sion, 39  La.  Ann.  1043. 

3.  Maine.  —  Certainty  with  respect  to  objects 
and  beneficiaries  held  sufficient:  To  a  society, 
to  be  expended  in  the  cause  of  peace,  Tappan 
v.  Deblois,  45  Me.  122;  to  the  poor  of  a  town, 
Howard  v.  American  Peace  Soc,  49  Me.  288; 
Deering  v.  Adams,  37  Me.  264;  to  trustees, 
"  for  the  greatest  relief  of  human  suffering, 
human  wants,  and  for  the  good  of  the  great- 
est number,"  Everett  v.  Carr,  59  Me.  325;  to 
a  legatee,  for  her  use  for  charitable  objects 
and  purposes,  Everett  v.  Carr,  59  Me.  325;  to 
trustees,  for  the  purchase  and  distribution  of 
such  religious  books  or  reading  as  they  shall 
deem  best,  Simpson  v.  Welcome,  72  Me.  496, 
39  Am.  Rep.  349. 

4.  Maryland.  — Dashiellz/.  Atty.-Gen.,  5  liar. 
&  J.  (Md.)  392,  9  Am.  Dec.  572. 

Void  for  Indefiniteness.  —  A  bequest  in  trust 
for  the  relief  of  the  poor  children  of  a  certain 
congregation,  Dashiell  v.  Atty.-Gen.,  5  Har. 
&  J.  (Md.)  392,  9  Am.  Dec.  572;  for  the  dis- 


tressed poor  of  a  county,  or  ward  of  a  city, 
Trippe  v.  Frazier,  4  Har.  &  J.  (Md.)  446; 
Wilderman  v.  Baltimore,  8  Md.  551;  for  the 
education  of  free  colored  persons  in  Baltimore, 
Needles  v.  Martin,  33  Md.  609.  The  bequest 
of  a  fund  to  be  loaned  to  necessitous  Methodist 
churches  in  the  United  States,  Church  Exten- 
sion, etc.,  v.  Smith,  56  Md.  362.  A  bequest  for 
two  benevolent  associations  of  Baltimore,  for 
the  benefit  of  white  and  colored  children, 
Henry  Watson  Children's  Aid  Soc.  v.  John- 
ston, 58  Md.  139;  for  the  ministry  and  mem- 
bership of  the  M.  E.  Church  in  the  United 
States,  Isaac  v.  Emory,  64  Md.  333;  Methodist 
Episcopal  Church  v.  Jackson  Square  Evangeli- 
cal, etc.,  Church,  84  Md.  173;  to  trustees,  "  to 
be  applied  by  them  in  their  best  judgment  for 
charitable  and  religious  purposes,"  Dulany  v. 
Middleton,  72  Md.  67;  to  trustees,  to  be  paid 
over  to  some  Presbyterian  institution  in  Bal- 
timore, as  they  shall  determine,  Gambell  v. 
Trippe,  75  Md.  252,  32  Am.  St.  Rep.  388;  to 
trustees,  for  converting  the  African  race,  Rizer 
v.  Perry,  58  Md.  112;  to  a  trustee,  to  be  used 
for  such  religious  and  charitable  purposes  as 
will,  in  his  judgment,  best  promote  the  cause 
of  Christ,  Maughtz'.  Getzendanner,  65  Md.  527. 

Definiteness  Sufficient.  —  A  bequest  to  the 
mayor  and  city  council  of  Baltimore  in  trust 
for  the  McDonogh  Educational  Institute,  to 
be  applied  towards  giving  the  boys  in  that  in- 
stitution a  practical  mechanical  education, 
Barnum  v.  Baltimore,  62  Md.  275,  50  Am. 
Rep.  219;  to  a  church,  "  the  income  to  be  ap- 
plied to  the  Sunday  school  of  said  church," 
Eutaw  Place  Baptist  Church  v.  Shively,  67  Md. 
493,  1  Am.  St.  Rep.  412;  to  the  Convention  of 
the  P.  E.  Church  of  the  diocese  of  Maryland, 
to  be  used  in  establishing  a  school  for  boys, 
Halsey  v.  Protestant  Episcopal  Church  Con- 
vention, 75  Md.  275. 

A  devise  to  the  vestry  of  St.  Mary's  Church, 
a  duly  incorporated  body,  to  be  applied  to  the 
maintenance  of  the  parish  school  connected 
with  said  church,  is  not  void  for  uncertainty, 
the  school  being  an  integral  part  of  the  church 
organization.  Hanson  v.  Little  Sisters  of  the 
Poor,  79  Md.  434. 
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indefinite  object  is  regarded  equally  as  invalid  as  an  immediate  devise  to  such 
an  object.1  Legislation  has,  however,  modified  somewhat  the  strictness  of 
the  rule  requiring  certainty  in  the  beneficiaries.2 

in  Massachusetts,  the  only  question  regarding  certainty  is  the  certainty  of  the 
donor's  charitable  intent.  This  once  established,  the  charity  will  not  fail 
except  in  a  case  requiring  the  exercise  of  the  prerogative  power.3 

Michigan  and  Minnesota. —  In  Michigan  trusts  for  charitable  uses  are  not  dis- 
tinguished from  others,  and  their  validity  depends  upon  the  same  rules,  and  in 
Minnesota  they  are  not  recognized.4 

In  Missouri,  the  rule  is  that  if  the  general  objects  of  the  bequest  are  pointed 
out,  or  if  the  testator  has  fixed  a  means  of  doing  so  by  the  appointment  of 
trustees,  with  that  power  vested  in  them,  the  gift  must  be  treated  as  sufficiently 
definite  for  judicial  cognizance.5 

In  New  Hampshire,  Oregon,  Rhode  Island,  and  Vermont,  a  rule  similar  to  that  in 
Massachusetts  would  appear  to  be  involved  in  the  decisions,  though  not 
formally  stated.6 


1.  Devise  to  Trustees  for  Indefinite  Object. — 

Dashiell  v.  Atty.-Gen.,  5  Har.  &  J.  (Md.)  392, 
9  Am.  Dec.  572;  Eutaw  Place  Baptist  Church 
v.  Shively,  67  Md.  493,  1  Am.  St.  Rep.  412. 

2.  Legislation  in  Maryland.  —  Acts  1888,  c. 
249;  Gen.  Laws,  art.  93,  §  315,  declaring  that 
no  donation  of  property  to  a  charitable  use 
shall  be  held  void  by  reason  of  any  uncertainty 
in  the  donees,  provided  that  the  will  shall 
direct  the  formation  of  a  corporation  to  ad- 
minister the  bequest,  and  that  such  a  corpora- 
tion shall  be  formed  within  twelve  months  from 
the  probate  of  the  will;  construed  in  Chase  v. 
Stockett,  72  Md.  235. 

3.  Massachusetts  —  Definiteness  Sufficient.  —  A 
bequest  to  a  board  to  be  used  by  it  for  the  ad- 
vancement of  its  purposes,  namely,  the  prop- 
agation of  Christianity  among  the  heathen, 
Bartlet  v.  King,  12  Mass.  536,  7  Am.  Dec.  99; 
to  trustees,  to  be  used  for  the  cause  of  religion 
and  to  bo  distributed  to  such  societies  and  re- 
ligious charitable  purposes  as  they  may  think 
fit,  Going  v.  Emery,  16  Pick.  (Mass.)  107,  26 
Am.  Dec.  645;  a  bequest  in  remainder  to  such 
charities  as  shall  be  deemed  most  useful  by 
the  executor  or  administrator  of  the  holder  of 
the  life  estate,  Wells  v.  Doane,  3  Gray  (Mass.) 
201;  to  a  religious  denomination  in  a  certain 
county,  to  be  applied  for  the  support  of  the  de- 
nomination, First  Universalist  Soc.  v.  Fitch,  8 
Gray  (Mass.)  421;  to  trustees,  to  be  applied  by 
them  for  the  promotion  of  agricultural  or 
horticultural  improvements,  or  other  philo- 
sophical or  philanthropic  purposes  at  their 
discretion,  Rotchf.  Emerson,  105  Mass.  431;  to 
trustees,  "  to  be  distributed  among  and  applied 
to  such  objects  and  purposes  of  benevolence  or 
charity,  public  or  private,  *  *  *  as  the 
trustees  shall  deem  worthy  thereof,"  Weber 
v.  Bryant,  161  Mass.  400;  to  a  trustee,  "  to  be 
disposed  of  for  such  charitable  purposes  as  he 
shall  think  proper,"  Probate  Judge  v.  Ditson, 
140  Mass.  351. 

4.  First  Soc.  of  M.  E.  Church  v.  Clark,  41 
Mich.  730;  Minn.  Gen.  Stat.,  c.  43,  §1;  Little 
v.  Willford,  31  Minn.  173. 

A  testatrix,  after  declaring  her  charitable  in- 
tentions, bequeathed  her  property  to  her  ex- 
ecutors in  trust  for  four  specified  charitable 
societies,  and  further  directed  that  her  ex- 
ecutors should  pay  to  "  worthy  poor  girls,"  to 


be  by  them  selected,  sums  to  aid  in  their  edu- 
cation. It  was  held  that  the  trust  for  worthy 
poor  girls  was  ineffective  under  section  5573, 
subd.  5,  Howell's  Annot.  Stat,  of  Michigan, 
which  declares  that  the  beneficiaries  of  any 
trust  must  be  fully  expressed  and  clearly  de- 
fined upon  the  face  of  the  instrument  creating 
it,  and  that  this  provision  failing,  all  the  trusts 
created  by  the' will  must  fall,  since  the  testa- 
trix had  in  view  one  general  scheme  of  charity, 
all  the  provisions  of  which  were  inseparably 
connected.  Wheelock  v.  American  Tract  Soc, 
(Mich.  1896)66  N.  W.  Rep.  955. 

5.  Missouri. —  Howe  v.  Wilson,  91  Mo.  45; 
Powell  v.  Hatch,  100  Mo.  592;  Sappington  v. 
Sappington  School  Fund,  123  Mo.  32. 

Certainty  Sufficient.  —  A  bequest  in  trust  for 
the  relief  of  poor  emigrants  on  their  way  to 
the  West,  Chambers  v.  St.  Louis,  29  Mo.  543; 
to  a  trustee,  to  be  divided  among  such  char- 
itable institutions  in  the  city  of  St.  Louis  as  he 
shall  deem  worthy,  Howe  v.  Wilson,  91  Mo. 
45;  "  for  a  home  and  place  for  the  main- 
tenance and  education  of  poor  children," 
Barkley  v.  Donnelly,  112  Mo.  561;  to  trus- 
tees, the  interest  to  be  applied,  in  a  certain 
contingency,  to  such  other  objects  of  charity 
in  the  county  as  in  the  judgment  of  the  trus- 
tees most  needed  it,  Sappington  v.  Sappington 
School  Fund,  123  Mo.  32. 

6.  New  Hampshire,  Oregon,  Rhode  Island,  Ver- 
mont—  Certainty  Sufficient.  —  A  devise  to  a 
trustee,  the  interest  to  be  applied  in  "  the 
support  of  the  gospel  of  Jesus  Christ,"  Second 
Congregational  Soc.  v.  First  Congregational 
Soc,  14  N.  H.  315;  to  trustees,  to  be  dis- 
tributed by  them  "  for  benevolent  objects  in 
such  sums  as  in  their  judgment  shall  be  for 
the  best,"  Goodale  v.  Mooney,  60  N.  H.  528, 
49  Am.  Rep.  334;  to  trustees,  for  educa- 
tional purposes  and  the  erection  of  a  college, 
Raley  v.  Umatilla  County,  15  Oregon  172,  3 
Am.  St.  Rep.  142;  to  a  trustee,  "  to  be  applied 
for  the  relief  of  the  destitute  in  such  manner 
as  charity  is  usually  distributed  by  the  min- 
isters at  large  in  the  city  of  Boston,"  Derby  v. 
Derby,  4  R.  I.  414;  to  executors,  for  such  works 
of  benevolence  or  religion  as  they  may  select. 
Pell  v.  Mercer,  14  R.  I.  412;  to  the  treasurers 
of  two  religious  organizations,  for  the  uses  of 

j  their  respective  societies,  Burr  ?>.  Smith,  7  Yt. 
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In  New  Jersey,  the  rule  is  that  courts  of  equity  uphold  and  administer  gifts 
when  they  are  made  to  particular  purposes  which  are  charitable  within  the 
letter  and  spirit  of  43  Eliz.,  or  where  they  are  made  to  charity  generally,  if 
there  is  a  trustee  with  power  to  make  them  definite.1 

in  New  York,  the  cases  regarding  charities  have  been  much  in  conflict.  In  1788 
the  statute  43  Eliz.  was  repealed.  It  was  for  a  time  held  that  the  general  law 
of  charities  did  not  fall  on  this  account,2  but  the  contrary  view  was  finally 
established.3  The  Revised  Statutes,  adopted  in  1829,  abolished  all  uses  and 
trusts,  except  such  as  were  specifically  enumerated.4  No  reference  was  made 
to  charitable  uses,  and  it  was  long  a  question  whether  they  had  been  abolished 
by  this  legislation.5  This  was  finally  settled  in  the  affirmative,6  the  policy  of 
the  legislature  being  regarded  as  encouraging  gifts  directly  to  charitable  corpo- 
rations.1. Therefore,  in  all  valid  trusts,  charitable  or  otherwise,  there  must  be 
a  definite  and  certain  beneficiary  to  take  the  equitable  title.8  Trusts  for 
charitable  purposes  are  enforced  as  powers  in  trust,  but  as  such  they  are  sub- 
ject to  the  rule  against  perpetuities,  and  to  the  requirement  of  definiteness  in 
the  beneficiary.9  Recent  legislation  has,  however,  abrogated  the  rule  requiring 
definiteness  in  the  beneficiaries,  in  the  case  of  a  charitable  trust.10 


241,  29  Am.  Dec.  154;  to  an  executor,  to  be 
paid  for  the  education  of  the  freedmen,  ac- 
cording to  his  best  judgment,  McAllister  v. 
McAllister,  46  Vt.  272. 

1.  New  Jersey.  —  De  Camp  v.  Dobbins,  29  N. 
J.  Eq.  36. 

Certainty  Sufficient.  —  A  bequest  in  trust  for 
the  education  of  the  poor  or  orphan  children  of 
a  township,  Mason  v.  Methodist  Episcopal 
Church,  27  N.  J.  Eq.  47;  to  establish  an  insti- 
tution "  for  the  benefit,  tuition,  etc..  of  the 
youth  residing  from  time  to  time  hereafter  in 
New  Jersey,"  Stevens  v.  Shippen,  28  N.  J. 
Eq.  487;  for  the  benefit  of  the  deserving  poor 
of  a  certain  town,  Goodell  v.  Union  Assoc., 
etc..  29  N.  J.  Eq.  32;  Hesketh  v.  Murphy,  35 
N.  J.  Eq.  23;  of  the  poor  of  a  certain  church, 
Union  M.  E.  Church  v.  Wilkinson,  36  N.  J. 
Eq.  139;  in  trust  "  for  further  consideration 
in  the  way  of  charitable  purposes  in  a  liberal 
way,"  Claypool  v.  Norcross,  42  N.  J.  Eq. 
545- 

A  bequest  to  the  testator's  friend  and 
"  humanity's  friend  [B.],  to  use  and  expend 
the  same  for  the  promotion  of  the  religious, 
moral,  and  social  welfare  of  the  people  in  any 
locality,  whenever  and  wherever  he  may  think 
most  needful  and  necessary,"  fails  because  it 
is  too  general  and  indefinite.  Livesey  v. 
Jones,  (N.  J.  1896)  35  Atl.  Rep.  1064. 

2.  Effect  "of  New  York  Stat,  of  1788.  —  McCar- 
tee  v.  Orphan  Asylum  Soc,  9  Cow.  (N.  Y.)  437, 
18  Am.  Dec.  516;  Reformed  Dutch  Church  v. 
Mott,  7  Paige  (N.  Y.)  77,  32  Am.  Dec.  613; 
Shotwell  v.  Mott,  2  Sandf.  Ch.  (N.  Y.)  46. 

3.  Yates  v.  Yates,  9  Barb.  (N.  Y.)  324;  Ayres 
v.  Methodist  Episcopal  Church,  3  Sandf.  (N. 
Y.)  351;  Andrew  v.  New  York  Bible,  etc.,  Soc, 
4  Sandf.  (N.  Y.)  156;  Levy  v.  Levy,  33  N.  Y. 
112;  Bascom  v.  Albertson,  34  N.  Y.  584;  Hol- 
land v.  Alcock,  108  N.  Y.  334,  2  Am.  St.  Rep. 
420. 

4.  Provisions  of  N.  Y.  Revised  Statutes.  —  New 

York  Rev.  Stat.,  art.  I,  tit.  2,  c.  I,  part  ii. 

5.  Shotwell  v.  Mott,  2  Sandf.  Ch.  (N.  Y.)  46; 
Tucker  v.  St.  Clement's  Church,  3  Sandf. 
(N.  Y.)  242,  8  N.  Y.  558;  Andrew  v.  General 
Theological  Seminary,  8  N.  Y.  559;  Williams 
V.  Williams,  8  N.  Y.  525;  Owens  v.  Missionary 


Soc,  14  N.  Y.  380,  67  Am.  Dec.  160;  Leonard 
v.  Burr,  18  N.  Y.  96;  Levy  v.  Levy,  33  N.  Y.  97. 

6.  Ayres  v.  Methodist  Episcopal  Church,  3 
Sandf.  (N.  Y.)  351;  Yates  v.  Yates,  9  Barb. 
(N.  Y.)  324;  King  v.  Rundle,  15  Barb.  (N.  Y.> 
139;  Voorhees  v.  Presbyterian  Church,  17 
Barb.  (N.  Y.)  103;  Downing  v.  Marshall,  23  N. 
Y.  366,  80  Am.  Dec.  290;  Phelps  v.  Pond,  23 
N.  Y.  69;  Bascom  v.  Albertson,  34  N.  Y.  584; 
Holmes  v.  Mead,  52  N.  Y.  332;  Holland  v. 
Alcock,  108  N.  Y.  312,  2  Am.  St.  Rep.  420. 

7.  Legislation  Aimed  at  Encouraging  Direct 
Gifts  to  Charitable  Corporations.  —  Levy  v.  Levy, 
33  N.  Y.  114;  Bascom  v.  Albertson,  34  N.  Y. 
584;  Holland  v.  Alcock,  108  N.  Y.  312,  2  Am. 
St.  Rep.  420. 

8.  Definite  Beneficiary  Required.  —  Phelps  v. 
Pond,  23  N.  Y.  77;  Downing  v.  Marshall,  23 
N.  Y.  366,  80  Am.  Dec.  290;  Holmes  v.  Mead, 
52  N.  Y.  332;  Sherwood  v.  American  Bible 
Soc,  4  Abb.  App.  Dec  (N.  Y.)  227;  Matter  of 
O'Hara's  Will,  95  N.  Y.  403;  Riker  v.  Leo,  us 
N.  Y.  93;  Read  v.  Williams,  125  N.  Y.  560,  21 
Am.  St.  Rep.  748;  Simmons  v.  Burrell,  8  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  388;  In  re  Jackson's 
Will,  (Orange  County  Surrogate  Ct.)  20  N.  Y. 
Supp.  380;  Butler  v.  Trustees  of  Parochial 
Fund,  etc.,  92  Hun  (N.  Y.)  96;  Edson  v.  Bar- 
tow, 12  N.  Y.  App.  Div.  104;  Fairchild  v. 
Edson,  77  Hun  (N.  Y.)  298. 

The  lack  of  a  definite  beneficiary  is  not  ob- 
viated by  the  creation  of  a  power  in  the  trus- 
tees to  select  a  beneficiary  unless  the  class  of 
persons  in  whose  favor  the  power  may  be  ex- 
ercised has  been  designated  by  the  testator 
with  such  certainty  that  the  court  can  ascertain 
the  object  or  objects  of  the  power.  Tilden  v. 
Green,  130  N.  Y.  29,  27  Am.  St.  Rep.  4S7; 
People  v.  Powers,  147  N.  Y.  104. 

9.  Trusts  Enforced  as  Powers  in  Trust.  —  N.  Y. 
Rev.  Stat.  729,  §  59;  Booth  v.  Baptist  Church, 
126  N.  Y.  239;  Tilden  v.  Green,  130  N.  Y.  29, 
27  Am.  St.  Rep.  4S7. 

10.  Recent  New  York  Legislation.  —  Laws  of 
1893,  c.  701. 

This  statute  is  not  retroactive.    Dammert  v. 
Osborn,  140  N.  Y.  43;   People  v.  Powers,  147 
N.  Y.  104;    Butler  v.  Trustees  of  Parochial 
Fund,  etc,  92  Hun  (N.  Y.)  96. 
10  Volume  V. 


Charitable  Trusts  Distinguished  CHARITIES. 


from  Other  Trusts. 


In  North  Carolina,  the  rule  is  that  gifts  to  public  and  charitable  uses  will  be 
sustained  in  equity,  when  not  opposed  to  the  express  provisions  and  plain 
policy  of  the  law,  provided  the  objects  are  so  specific  that  the  court  by  decree 
can  effectuate  them.1 

in  Ohio,  the  rule  is  that  where  a  testator,  creating  a  trust  to  a  charitable  use, 
defines  the  intention  of  the  trust  and  invests  the  trustee  with  discretionary 
power  over  the  application  of  his  bounty  to  the  objects  or  for  the  purposes 
intended,  the  bequest  is  valid,  so  long  as  there  is  no  obstacle  to  the  exercise 
of  the  power  confided  to  the  trustee.* 

In  Pennsylvania,  the  rule  is  that  equity,  disregarding  the  uncertainty  of  an 
object  of  charity,  will  not  suffer  it  to  fail  if  it  can  be  made  certain  by  a  dis- 
cretionary power  in  those  who  are  to  apply  the  testator's  bounty.3 

In  South  Carolina,  it  is  held  that  the  Court  of  Chancery  has  jurisdiction  to 
enforce  all  charitable  uses,  except  perhaps  a  charity  at  large  (referring  to  a 
donation  to  charity  in  general,  without  the  appointment  of  any  trustees),  the 
power  to  enforce  which  probably  lies  with  the  legislature.4 

In  Tennessee,  the  rule  is  that  the  charity  must  be  in  favor  of  a  person  having 
sufficient  capacity  to  take,  or  if  it  be  not  to  such  person  it  must  be  definite 
in  its  object  and  lawful  in  its  creation,  and  to  be  executed  and  regulated  by 
trustees.5 


1.  North  Carolina.  —  White  v.  Atty.-Gen.,  4 
Ired.  Eq.  (N.  Car.)  19,  44  Am.  Dec.  92.  In 
Griffin  v.  Graham,  1  Hawks  (N.  Car.)  96,  9 
Am.  Dec.  619,  it  was  said  that  the  court  of 
equity  had  jurisdiction  of  all  charities,  both  by 
virtue  of  the  statute  43  Eliz.,  which  was  held  in 
force,  and  also  as  endowed  with  the  preroga- 
tive power  by  an  act  of  the  legislature.  This 
position  seems  hardly  to  have  been  maintained, 
bequests  being  held  void  for  uncertainty  in  the 
following  cases.  The  proceeds  of  the  sale  of 
lands  to  be  used  in  building  places  of  worship 
"for  the  use  of  all  Christians  who  acknowl- 
edge the  divinity  of  Christ  and  the  necessity  of 
a  spiritual  regeneration,"  White  v.  Atty.-Gen., 
4  Ired.  Eq.  (N.  Car.)  19,  44  Am.  Dec.  92;  "to 
foreign  missions  and  to  the  poor  saints,"  to  be 
disposed  of  in  the  discretion  of  the  executor, 
anything  left  over  to  be  applied  to  home  mis- 
sions, Bridges  v.  Pleasants.  4  Ired.  Eq.  (N. 
Car.)  26,  44  Am.  Dec.  94;  a  bequest  to  be  used 
for  the  increase  or  prosperity  of  the  gospel, 
Holland  v.  Peck,  2  Ired.  Eq.  (N.  Car.)  255. 
A  bequest  to  the  poor  of  a  county  was,  how- 
ever, held  valid  in  State  v.  Gerard,  2  Ired.  Eq. 
(M.  Car.)  210. 

2.  Ohio.  —  Miller  v.  Teachout,  24  Ohio  St. 
525.  Citing  Mclntire  Poor  School  v.  Zanesville 
Canal,  etc.,  Co.,  9  Ohio  287;  Urmey  v. 
Wooden,  1  Ohio  St.  160,  59  Am.  Dec.  615. 

Certainty  Sufficient.  —  A  bequest  "to  the 
poor  and  needy,  fatherless,  etc.,"  of  two  coun- 
ties, with  discretionary  power  in  the  executors, 
Urmey  v.  Wooden,  1  Ohio  St.  160,  59  Am. 
Dec.  615;  to  a  trustee,  to  be  used  for  ihe  ad- 
vancement of  the  Christian  religion  in  such 
manner  as  he  should  deem  best,  Miller  v. 
Teachout,  24  Ohio  St.  525;  to  trustees,  for  the 
support  of  a  school  for  white  children,  Cin- 
cinnati v.  McMicken,  6  Ohio  Cir.  Ct.  Rep.  188. 

3.  Pennsylvania.  —  McLain  v.  White  Tp.,  51 
Pa.  St.  196;  Witman  v.  Lex,  17  S.  &  R.  (Pa.) 
88,  17  Am.  Dec.  644;  Morrison  v.  Beirer,  2 
W.  &  S.'(Pa.)  81;  Zeisweiss  v.  James,  63  Pa. 
St.  465,  3  Am.  Rep.  558;  Domestic,  etc.,  Mis- 
sionary  Society's  Appeal,   30   Pa.   St.  425; 
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Beaver  v.  Filson,  8  Pa.  St.  327;  Pickering  v. 
Shotwell,  10  Pa.  St.  23;  Martin  v.  McCord,  5 
Watts  (Pa.)  493,  30  Am.  Dec.  342;  Kinike's 
Estate,  155  Pa.  St.  101 ;  Lawrence  County  v. 
Leonard,  83  Pa.  St.  206. 

4.  South  Carolina.  —  Atty.-Gen.  v.  Jolly,  1 
Rich.  Eq.  (S.  Car.)  99.  In  Brennan  v.  Wink- 
ler, 37  S.  Car.  457,  it  was  held,  however,  that 
a  devise  to  be  used  for  the  education  of  young 
men  for  the  priesthood,  or  to  educate  indi- 
vidual orphan  boys  or  girls,  was  void  for  un- 
certainty, the  court  having  no  power  to  carry 
it  into  effect. 

5.  Tennessee.  —  Green  v.  Allen,  5  Humph. 
(Tenn.)  170;  Frierson  7'.  General  Assembly, 
etc.,  7  Heisk.  (Tenn.)  683. 

Certainty  Insufficient.  —  A  devise  "  to  the 
Tennessee  Annual  Conference  of  the  M.  E. 
Church,  for  the  benefit  of  institutions  of  learn- 
ing under  its  superintendence  *  *  *  and 
to  be  otherwise  disposed  of  as  the  Conference 
may  decide  best,"  Green  v.  Allen,  5  Humph. 
(Tenn.)  170;  a  bequest  "  to  be  used  in  a  man- 
ner to  best  promote  the  interest  of  [a  church] 
and  the  cause  of  God,"  Reeves  v.  Reeves,  5 
Lea  (Tenn.)  644;  in  trust  for  some  charitable 
purpose,  with  a  preference  for  education,  but 
with  discretionary  power  in  the  trustees  to  use 
the  property  for  other  charitable  purposes, 
Johnson  v.  Johnson,  92  Tenn.  559,  36  Am.  St. 
Rep.  104. 

A  bequest  was  in  the  following  form:  "  I 
want  a  United  States  one  thousand  dollar  bond 
given  to  N.  Church  in  II.  County,  Tennessee; 
want  it  registered  in  W.  M.'s  name,  and  the 
interest  applied  to  the  church  annually,  or  as 
fast  as  due."  N.  Church  was  unincorporated. 
It  was  held  that  the  bequest  was  void;  that 
the  donee,  being  an  unincorporated  body,  was 
incapable  of  taking  directly;  that  the  trust 
was  of  so  vague  and  indefinite  a  character  that 
it  could  not  be  administered  through  trustees. 
Rhodes  v.  Rhodes,  88  Tenn.  637. 

A  bequest  of  a  fund  to  a  trustee,  the  income 
to  be  devoted  to  the  furtherance  of  benevolent 
objects,  such  as  the  support  of  the  minister, 
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in  Virginia,  it  was  long  the  unshaken  rule  that  the  English  law  of  charities 
did  not  exist  in  that  state,  and  that,  with  such  exceptions  as  might  be  made 
by  statute,  charitable  bequests  stood  on  the  same  footing  with  all  others, 
uncertainty  in  the  objects  being  fatal.1  These  cases  have,  however,  been  over- 
ruled, and  a  much  more  liberal  doctrine  now  prevails.2 

In  West  Virginia,  the  early  Virginia  rule  is  still  in  force.3 

in  Wisconsin,  all  trusts,  except  those  specifically  enumerated,  are  abolished 
by  statute,  and  in  such  charitable  trusts  as  are  permitted,  a  considerable  degree 
of  certainty  in  the  beneficiaries  is  required.4 

IV.  The  Trust  Estate  —  1.  How  Created. — The  trust  estate  may  be  created 
either  by  will  or  by  deed.5 

English  Doctrine.  —  With  regard  to  the  language  used  in  its  creation,  the  rule 
derived  from  the  English  cases  is  that  the  donor  must  either  direct  the  property 
to  be  applied  in  charity,  using  the  word,  or  for  some  definite  purpose  which  is 
regarded  by  the  law  as  charitable,  or  for  some  general  purpose  which  the  law 
regards  as  charitable,  or  adopt  two  or  more  of  these  courses.6 


repairs  of  the  church  edifice,  or  "  such  other 
benevolent  objects  as  may  be  designated  from 
time  to  time  "  by  a  specified  church,  is  void, 
being  so  indefinite  and  vague  in  its  objects 
that  it  could  not  be  administered  or  controlled 
by  a  court  of  chancery.  Jones  v.  Green, 
(Tenn.  Ch.  1895)  36  S.  W.  Rep.  729. 

Certainty  Sufficient.  —  A  bequest  to  a  trustee, 
to  be  applied  for  the  education  of  the  poor  and 
orphan  white  children  in  a  district,  is  suffi- 
ciently definite.  States.  Smith,  16  Lea  (Tenn.) 
664. 

1.  Virginia.  —  Gallego  v.  Any. -Gen.,  3  Leigh 
(Va.)450,  24  Am.  Dec.  650;  Seaburn  v.  Seaburn, 
15  Gratt.  (Va.)  423;  Literary  Fund  v.  Dawson, 
10  Leigh  (Va.)  153;  Brooke  v.  Shacklett,  13 
Gratt.  (Va.)  301 ;  Roy  v.  Rowzie,  25  Gratt.  (Va.) 
599;  Kain  v.  Gibboney,  101  U.  S.  362;  Wheeler 
v.  Smith,  9  How.  (U.  S.)  55. 

Certainty  Insufficient.  —  A  bequest  to  trustees 
"  for  the  relief  of  needy,  poor,  and  respectable 
widows."  Gallego  v.  Atty.-Gen.,  3  Leigh  (Va.) 
450,  24  Am.  Dec.  650. 

2.  Later  Virginia  Doctrine. —  Protestant  Epis- 
copal Education  Soc.  v.  Churchman,  80  Va. 
718,  sustaining  a  devise  to  trustees  "  to  be  used 
exclusively  for  educating  poor  young  men  for 
the  Episcopal  ministry."  Trustees,  etc.,  v. 
Guthrie,  86  Va.  126. 

3.  West  Virginia.  —  Carpenter  v.  Miller,  3  W. 
Va.  174,  100  Am.  Dec.  744;  Bible  Soc.  v.  Pen- 
dleton, 7  W.  Va.  79,  decided  on  authority  of 
Gallego  v.  Atty.-Gen.,  3  Leigh  (Va.)  450,  24 
Am.  Dec.  650;  Mong  v.  Roush,  29  W.  Va.  119; 
Wilson  v.  Perry,  29  W.  Va.  169,  holding  be- 
quests for  the  purchase  of  a  parsonage,  for 
various  Sunday  schools,  and  for  a  missionary 
society,  void  for  uncertainty  in  the  beneficiaries, 
and  declining  to  follow  Protestant  Episcopal 
Education  Soc.  v.  Churchman,  80  Va.  718. 

4.  Wisconsin.  —  Rev.  Stat.,  §  1,  c.  84;  Ruth  v. 
Obsrbrunner,  40  Wis.  238,  holding  a  bequest  to 
trustees  for  a  certain  religious  order  void; 
Heiss  v.  Murphey,  40  Wis.  276,  holding  a  be- 
quest in  trust  for  the  orphans  of  a  certain  dio- 
cese void;  Webster  v.  Morris,  66  Wis.  366,  57 
Am.  Rep.  278,  invalidating  a  bequest  to  be 
used  "  for  charitable  purposes"  at  large; 
Hoffen's  Estate,  70  Wis.  522,  invalidating  a 
bequest  "  to  the  poor  "  of  a  certain  city,  without 
the  appointment  of  trustees;  Fuller's  Will,  75 


Wis.  431,  holding  void  a  bequest  to  trustees 
for  the  support  of  a  Baptist  missionary  in  Wis- 
consin. 

In  Dodge  v.  Williams,  46  Wis.  70,  a  bequest 
to  an  educational  institution,  to  be  used  "  for 
the  education  and  tuition  of  worthy  indigent 
females,"  was  sustained  as  sufficiently  certain ; 
approved  in  Gould  v.  Taylor  Orphan  Asylum, 
46  Wis.  106. 

A  bequest  of  a  sum  of  money  in  trust  to  ex- 
ecutors, the  income  to  be  used  for  the  support, 
maintenance,  and  education  of  such  indigent 
orphan  children  under  the  age  of  fourteen  in 
the  county  of  R.  as,  in  the  judgment  of  the 
executors,  were  most  needy  and  deserving,  the 
principal,  at  a  future  specified  time,  to  be  di- 
vided among  such  indigent  orphan  children  in 
the  said  county  as  the  executors  should  think 
most  needy  and  deserving,  was  held  a  valid 
charitable  gift  not  void  for  uncertainty.  Saw- 
telle  v.  Witham,  (Wis.  1896)  69  N.  W.  Rep.  72. 

5.  See  Alden  v.  St.  Peter's  Parish,  158  111.  631. 
Secret  Trusts.  —  Where  a  person,  knowing 

that  a  legacy  to  him  was  intended  by  the  tes- 
tator to  be  applied  to  other  purposes  than 
his  own  benefit,  either  expressly  promises,  or 
by  silence  implies,  that  he  will  carry  the  tes- 
tator's intention  into  effect,  and  the  property 
is  left  to  him  upon  the  faith  of  that  promise,  a 
trust  is  created.  Russell  v.  Jackson,  10  Hare 
204;  Tee  v.  Ferris,  2  Kay  &  J.  357;  O'Hara  v. 
Dudley,  95  N.  Y.  403;  Edson  v.  Bartow,  10  N. 
Y.  App.  Div.  104;  Fairchild  v.  Edson,  77  Hun 
(N.  Y.)  298. 

And  where  the  trust,  if  created  directly, 
would  be  invalid  because  of  such  a  character 
that  the  law  would  not  permit  it  to  be  carried 
out,  such  a  secret  trust  likewise  fails,  and  the 
property  which  is  attempted  to  be  bequeathed 
by  the  invalid  trust  passes  to  the  heir  or  next 
of  kin.  Edson  v.  Bartow,  10  N.  Y.  App.  Div. 
104. 

See  also  the  title  Trusts  and  Trustees. 
Legacy  with  Mere  Suggestion  as  to  Use.  — 

Where  a  legacy  is  given  to  an  incorporated 
charitable  body  for  the  benefit  of  the  legatee, 
a  mere  suggestion  on  the  part  of  the  testator 
as  to  the  manner  of  enjoying  the  benefit, 
creates  a  moral  and  not  a  legal  obligation. 
Matter  of  Isbell,  1  N.  Y.  App.  Div.  158. 

6.  Tyssen  Char.  Bequests,  187. 
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Authorities  in  the  United  States.  —  The  American  cases  apparently  justify  the 
conclusion  that  any  language  from  which  a  charitable  intent,  and  a  charitable 
intent  only,  can  be  deduced,  is  sufficient  to  raise  a  charitable  use.1  As  to  the 
definite  words  or  expressions  that  will  accomplish  this  effect,  there  is  a  wide 
difference  of  opinion.  The  question  has  most  frequently  arisen  from  instru- 
ments in  which  the  word  "charitable  "  was  coupled  with  other  words,  such  as 
"  benevolent  "  or  "  philanthropic,"  by  the  connective  "and  "  or  "or." 

In  One  Class  of  Cases  it  is  held  that  such  a  conjunction  of  words  gives  to  the 
trustees  an  option  between  devoting  the  trust  property  to  purposes  charitable 
or  non-charitable,  and  that  consequently  the  charity  must  fail  for  lack  of  a 
definite  expression  of  a  charitable  purpose  on  the  part  of  the  donor.2 

In  other  Cases  it  is  held  that  words  thus  used  in  connection  with  "charity  " 
or  "charitable"  are  merely  synonymous  with  or  descriptive  of  the  latter,  and 
only  serve  to  emphasize  the  charitable  intent.3 

2.  Conditions  and  Their  Effect.  —  If,  in  the  instrument  creating  a  trust, 


1.  See  supra,  this  title,  Origin  of  Jurisdiction 
of  Equity  over  Charitable  Trusts —  True  Sig- 
nificance of  the  Statute. 

2.  Trustees  Vested  with  Option  as  to  Charitable 
ir  Non- Charitable  Application.  —  Schmucker  v. 
Reel,  6i  Mo.  592;  Norris  v.  Thomson,  19  N.  J. 
Eq.  307;  Thomson  v.  Norris,  20  N.  J.  Eq.  522; 
Livesey  v.  Jones,  (N.  J.  1896)  35  Atl.  Rep.  1064. 

The  same  rule  obtains  in  England.  Vezey 
v.  Jamson,  1  Sim.  &  S.  69  ;  In  re  Hewitt,  49 
L.  T.  N.  S.  587;  Williams  v.  Kershaw,  5  CI. 
&  F.  in;  Bakers.  Sutton,  I  Keen  227;  In  re 
Jarman's  Estate,  8  Ch.  Div.  584. 

Indefiniteness  of  Object.  —  Gifts  or  bequests  to 
objects  of  so  indefinite  a  nature  that  they 
might  or  might  not  fall  within  the  legal  defi- 
nition of  a  charity  will  not  be  administered  by 
the  court.  Thus,  in  the  leading  case  of  Morice 
v.  Durham,  10  Ves.  Jr.  522,  affirming  9  Ves. 
Jr.  399,  it  was  held  that  a  bequest  in  trust  for 
"such  objects  of  benevolence  and  liberality  "  as 
the  trustee  should  approve  could  not  be  sup- 
ported as  a  charitable  legacy,  since  the  trustee 
could  not  have  been  charged  with  maladminis- 
tration, if  he  had  applied  the  fund  to  purposes 
which  were  benevolent  and  liberal,  although 
not  technically  charitable,  Lord  Eldon  saying: 
"  As  it  is  a  maxim  that  the  execution  of  a 
trust  shall  be  under  the  control  of  the  court,  it 
must  be  of  such  a  nature  that  it  can  be  under 
that  control,  so  that  the  administration  of  it 
can  be  reviewed  by  the  court;  or,  if  the  trustee 
dies,  the  court  itself  can  execute  the  trust;  a 
trust,  therefore,  which,  in  case  of  maladminis- 
tration, could  be  reformed  and  a  due  adminis- 
tration directed;  and  then,  unless  the  subject 
and  the  objects  can  be  ascertained  upon  prin- 
ciples familiar  in  other  cases,  it  must  be 
decided  that  the  court  can  neither  reform 
maladministration  nor  direct  a  due  admin- 
istration." 

In  James  v.  Allen,  3  Mcriv.  17,  a  bequest  for 
"  benevolent  "  purposes  was  held  invalid,  Sir 
William  Grant,  M.  R.,  saying  that,  as  the  gift 
mi^ht  consistently  with  the  will  be  applied  to 
other  than  strictly  charitable  purposes,  the 
trust  was  too  indefinite  for  the  court  to  exe- 
cute. 

In  Kendall  v.  Granger,  5  Reav.  300,  a  be- 
quest to  be  applied  for  "  encouraging  under- 
takings of  general  utility  "  was  held  invalid. 

In  Browne  v.  Yeall,  7  Ves.  Jr.  50,  note,  a  gift 
5  C.  of  L.— 58  ( 


for  the  purchase  and  proper  disttibution  of 
books  for  promoting  the  happiness  of  man- 
kind  was  held  not  sufficiently  definite. 

A  bequest  for  "  philanthropic  "  purposes  is 
not  a  good  charitable  bequest,  as  there  may  be 
philanthropic  purposes  which  are  not  chari- 
table.   Macduff  v.  Macduff,  (1896)  2  Ch.  451. 

3.  Words  Joined  with  "  Charitable  "  Held  Descrip- 
tive.—  Hinckley's  Estate,  58  Cal.  457;  Everett 
v.  Carr,  59  Me.  325;  Fox  v.  Gibbs,  86  Me.  87; 
Saltonstall  v.  Sanders,  11  Allen  (Mass.)  446; 
Rotch  v.  Emerson,  105  Mass.  431;  Chamber- 
lain v.  Stearns,  rn  Mass.  267;  Weber  v,  Bry- 
ant, 161  Mass.  400. 

"Benevolent,"  when  used  alone,  is  sufficient 
to  raise  a  charitable  use,  provided  the  will  as 
a  whole  indicates  a  charitable  purpose  and  an 
intent  to  employ  the  word  in  the  sense  of 
charitable.  Saltonstall  v.  Sanders,  11  Allen 
(Mass.)446;  Chamberlain  v.  Stearns,  niMass. 
267;  Goodale  v.  Mooney,  60  N.  H.  528,  49 
Am.  Rep.  334;  Pell  v.  Mercer, 14  R.  I.  412;  Jones 
v.  Habersham,  107  U.  S.  174.  Otherwise,  if 
there  is  nothing  in  the  context  to  restrain  its 
ordinary  meaning.  Adye  v.  Smith,  44  Conn. 
60,  26  Am.  Rep.  424;  Suter  v.  Hilliard,  132 
Mass.  412,  42  Am.  Rep.  444;  De  Camp  v.  Dob- 
bins, 29  N.  J.  Eq.  36;  Morice  v.  Durham,  9 
Ves.  Jr.  399;  James  v.  Allen.  3  Meriv.  17. 

Other  Expressions  Held  Sufficient.  —  "  For  the 
greatest  relief  of  human  suffering,  human 
wants,  and  for  the  good  of  the  greatest  num- 
ber," Everett  v.  Carr,  59  Me.  325.  "  The 
promotion  of  [agriculture],  or  other  philo- 
sophical or  philanthropic  purposes,"  Rotch  v. 
Emerson,  105  Mass.  431.  "  Charity  "  and 
"charitable,"  Atty.-Gen.  v.  Berryman,  1 
Dick.  168;  Atty.-Gen.  v.  Herrick,  Ambl. 
712;  Moggridge  v.  Thackwell,  7  Ves.  Jr.  36; 
Probate  Jud^c  v.  Ditson,  140  Mass.  351. 

Other  Expressions  Held  Insufficient.  —  "  For  a 
Catholic  reformatory,"  Hughes  v.  Daly,  49 
Conn.  34  ;  "  Dcservintr,"  Nichols  v.  Allen, 
130  Mass.  211,  39  Am.  Rep.  445;  "  Missionary 
purposes,"  Scott  v.  Brownripp,  L.  R.  9  Ir. 
246;  "  Charitable  or  other  purposes,"  Ellis 
v.  Selby,  1  Myl.  &  C.  286  ;  "  Deserving  liter- 
ary men  "  or  to  meet  expenses  of  publishing 
manuscript  of  the  testator,  Thompson  v. 
Thompson,  1  Colly  381  ;  "  Sick,  poor,  or  any 
other  utilitarian  purposes,"  /;;  re  Woodgate, 
30  S.  J.  517. 
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language  is  used  such  as  to  establish  a  common-law  condition,  in  event  of  its 
breach  the  grantor  or  his  heirs  may  of  course  enter  and  assert  title.  The  dis- 
tinction must  be  observed,  however,  between  such  a  condition  and  a  mere 
limitation  in  trust,  whose  violation  by  the  trustees  gives  rise  to  no  rights  on 
the  part  of  the  grantor  or  those  claiming  under  him,  but  merely  affords 
grounds  for  an  application  to  a  court  of  equity  to  enforce  the  proper  observ- 
ance of  the  trust. 1 

Whether  the  Language  Creates  a  Condition,  or  a  Limitation  in  Trust,  is  to  be  determined 
from  a  consideration  of  the  whole  instrument,  and  not  from  any  particular 
expression.2 

Conditions  Not  Now  Favored.  —  The  early  tendency  was  towards  a  construction 
favorable  to  conditions,  but  the  modern  trend  is  otherwise.5 

Conditions  Not  Complied  With  in  a  Reasonable  Time. —  It  seems  that  if  a  charitable 
bequest  is  made  upon  a  condition  not  complied  with  in  a  reasonable  time,  it 
will  fall  into  the  residue  of  the  testator's  estate.4 

3.  Sale  of  the  Estate. —  In  England,  when  property  has  been  settled  upon 
charity,  and  lapse  of  time  or  changes  in  the  condition  of  the  property,  or  in  the 
circumstances  attending  it,  make  it  prudent  and  beneficial  to  the  charity  to 
alien  the  property  and  vest  the  proceeds  in  other  funds,  or  in  a  different 
manner,  it  is  competent  for  the  Court  of  Chancery  to  direct  such  sale  and 
investment,  taking  care  that  no  diversion  of  the  gift  be  permitted.5    In  the 


1.  Stanley  v.  Colt,  5  Wall.  (U.  S.)  119;  Barr 
v.  Weld,  24  Pa.  St.  84.  See  Mills  v.  Davison, 
(N.  J.  1896)  35  Atl.  Rep.  1072. 

2.  Whether  Condition  or  Limitation  in  Trust.  — 

Stanley  v.  Colt,  5  Wall.  (U.  S.)  119.  In  this 
case  a  devise  was  made  to  an  ecclesiastical  so- 
ciety for  its  use  and  benefit,  "  provided  that 
said  real  estate  be  not  ever  hereafter  sold  or 
disposed  of,"  this  being  followed  by  careful 
directions  for  the  guidance  of  the  trusteesin 
the  management  of  the  property.  It  was  held 
that,  as  the  latter  were  mere  limitations  in 
trust,  the  provision  against  its  alienation  was 
also  to  be  so  construed.  See  also  Mills  v. 
Davison,  (N.  J.  1896)  35  Atl.  Rep.  1072. 

In  Grissom  v.  Hill,  17  Ark.  483,  however, 
a  conveyance  of  land  to  the  trustees  of  a 
church  on  condition  that  said  land  was  never 
to  be  sold,  or  used  in  any  other  way  than  for 
church  purposes;  was  construed  as  creating  a 
common-law  condition,  and  the  donor  was 
allowed  to  recover  upon  its  breach. 

In  In  re  Mercer  Home  for  Disabled  Clergy- 
men, 162  Pa.  St.  232,  where  a  testatrix  devised 
a  farm  to  a  charitable  use  as  a  home  for  dis- 
abled clergymen,  and  directed  that  no  part 
thereof  should  "be  sold  or  disposed  of,  encum- 
bered, or  applied  to  any  other  use  or  purpose 
than  as  a  home  for  disabled  clergymen  of  the 
Presbyterian  faith,"  it  was  held  that,  as  the 
testatrix  created  no  remainder  of  reversion, 
the  charity  took  an  estate  in  fee  simple;  that 
the  heirs  of  the  testatrix  had  no  interest, 
direct  or  remote,  in  the  property;  and  that 
nothing  short  of  a  plain,  unequivocal  direction 
that  no  part  of  the  land  should  be  parted  with 
for  any  purpose  whatsoever,  ought  to  be  held 
sufficient  to  restrain  the  managers  from  doing 
that  which  the  interest  of  the  charity  under 
their  control  required  of  them. 

3.  Tyssen  Char.  Bequests,  508. 

4.  Domestic,  etc.,  Missionary  Society's  Ap- 
peal, 30  Pa.  St.  425;  Tyssen  Char.  Bequests, 
321. 


5.  Selling  and  Charging  Trust  Estate.  —  In 

Atty.-Gen.  71.  South  Sea  Co.,  4  Beav.  458,  Lord 
Langdale,  M.  R.,  said:  "  It  is  plain  that,  in 
ordinary  cases,  a  most  important  part  of  this 
duty  [that  of  a  court  of  equity  with  regard  to 
charities]  is  to  preserve  the  property;  but  it 
may  happen  that  the  purposes  of  the  charity 
may  be  best  sustained  and  promoted  by  alien- 
ating the  specific  property.  The  law  has  not 
forbidden  the  alienation,  and  this  court,  upon 
various  occasions,  with  a  view  to  promote 
the  permanent  interests  of  charities,  has  not 
thought  it  necessary  to  preserve  the  property 
in  specie,  but  has  sanctioned  its  alienation." 

Under  the  English  Charitable  Trusts  Act, 
the  trustees  in  whom  the  lands  of  the  charity 
are  vested  cannot  sell  such  lands  under  a  power 
of  sale  contained  in  the  deed  otherwise  than 
with  the  authority  of  Parliament,  or  of  the 
court,  or  with  the  approval  of  the  charity  com- 
missioners. In  re  Mason's  Orphanage,  (1896) 
I  Ch.  54,  affirmed  in  (1896)  I  Ch.  596. 
In  rendering  judgment  in  this  case,  Stir- 
ling, J.,  explained  the  state  of  the  law  on 
this  question  before  the  passage  of  the  Chari- 
table Trusts  Act  as  follows:  "  A  sale,  lease, 
or  mortgage  made  in  accordance  with  an  ex- 
press power  was  good.  On  this  I  may  refer 
to  the  judgment  of  Lord  Cranworth  (then  vice 
chancellor),  in  Atty.-Gen.  v.  Hardy,  1  Sim. 
N.  S.  338,  where  it  was  held  that  a  trustee  of 
a  Wesleyan  chapel  under  a  deed  which  con- 
tained a  power  of  raising  money  by  mortgage 
might  become  himself  a  mortgagee,  and  if  he 
did  so  become,  might  exercise  all  the  rights  of 
a  mortgagee,  although  in  opposition  to  the 
trusts.  Even  when  no  express  power  of  sale 
existed,  a  sale  might  be  made  of  the  charity 
estate,  provided  it  were  in  accordance  with  a 
provident  administration  of  the  estate  for  the 
benefit  of  the  charity;  but  the  purchaser  took 
subject  to  the  obligation  of  showing  that  the 
sale  was  beneficial  to  the  charity  and  justified 
by  the  circumstances.    Atty.-Gen.  v.  Warren, 
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United  States  it  has  been  declared  that  the  same  power  is  inherent  in  courts 
of  chancery,1  but  in  some  states  it  appears  that  the  sale  of  property  settled 
upon  a  public  trust  can  only  be  had  under  a  special  act  of  the  legislature.3 
In  other  states  the  matter  is  regulated  by  special  legislation.3 

V.  The  Trust  Property  —  1.  Certainty. —  In  charitable  donations,  as  in 
others,  there  must  be  certainty  in  the  subject-matter  on  which  the  trust  is  to 
operate.4 

Fund  Given  Partly  on  Void,  Partly  on  Valid,  Trust. —  If  an  unascertainable  part  of  a 
fund  is  given  on  a  void  trust  and  the  residue  upon  a  valid  trust,  the  whole  fails.5 

2.  Nonuser  and  Misuser.  —  In  event  of  nonuser  or  misuser,  the  remedy  is 
not  the  forfeiture  of  the  property  to  the  grantor  or  his  heirs,  unless  the  trust  is 
coupled  with  a  condition  to  that  effect,  but  by  a  proceeding  in  equity  to  enforce 
the  trust.6 


2  Svvanst.  302;  In  re  Clergy  Orphan  Cor- 
poration, (1S94)  3  Ch.  154.  The  court,  al- 
though it  had  power  to  sanction  the  alienation 
of  charity  lands,  exercised  this  power  with 
great  caution.  See  Atty.-Gen.  v.  Newark, 
1  Hare  395.  As  regards  leases,  it  was  laid 
down  that  where  power  was  given  to  trustees 
of  a  charity  to  make  leases  generally  they 
might  (both  at  law  and  in  equity)  either 
take  fines  or  reserve  rents  as  was  most  bene- 
ficial to  the  charity.  Atty.-Gen.  v.  Stan- 
ford, 2  Swanst.  592.  Leases  might  be  made 
for  long  terms  provided  it  were  for  the  bene- 
fit of  the  charity.  See  Atty.-Gen.  v.  South 
Sea  Co.,  4  Beav.  453.  But  here  again  the 
onus  of  proving  that  the  transaction  was 
beneficial  lay  on  the  lessee.  Atty.-Gen.  v. 
Pilgrim,  2  H.  &  T.  186.  And  it  was  laid 
down  that  prima  facie  the  terms  of  a  hus- 
bandry lease  ought  not  to  exceed  twenty-one 
years,  nor  that  of  a  building  lease  ninety-nine. 
Atty.-Gen.  v.  Owen,  10  Ves.  Jr.  555 ;  Atty.-Gen. 
v.  Backhouse,  17  Ves.  Jr.  291.  Similar  prin- 
ciples appear  to  have  applied  to  leases  in  re- 
version. Atty.-Gen.  v.  Kerr,  2  Beav.  420, 
where  one  of  two  such  leases  was  upheld  and 
the  other  set  aside.  As  regards  leases  for 
lives,  however,  they  were  held  to  be  good,  at 
all  events,  if  they  were  in  accordance  with  the 
custom  of  the  country  or  a  long-continued 
practice;  Atty.-Gen.  v.  Cross,  3  Meriv.  524; 
Atty.-Gen.  v.  Crook,  I  Keen  121 ;  and  in  the 
former  case  so  great  a  judge  as  Sir  W.  Grant, 
M.  R.,  said  that  he  was  not  aware  of  any  prin- 
ciple or  authority  on  which  it  could  be  held 
that  such  a  lease  was,  on  the  face  of  it,  a 
breach  of  trust." 

1.  Stanley  v.  Colt,  5  Wall.  (U.  S.)  169. 

2.  So  in  Connecticut;  and  such  an  act  is 
valid,  even  though  it  is  provided  by  the  devise 
creating  the  charity  that  the  estate  shall  never 
be  sold.    Stanley  v.  Colt,  5  Wall.  (U.  S.)  119. 

The  same  rule  prevailed  in  Pennsylvania  be- 
fore the  passage  of  the  Price  Act  of  1853. 
In  re  Mercer  Home  for  Disabled  Clergymen, 
162  Pa.  St.  238. 

3.  In  Pennsylvania,  under  the  Price  Act  of 
1853,  the  Orphans'  Court  hasexclusive  jurisdic- 
tion of  the  control  and  direction  of  managers 
and  trustees  in  the  use  and  disposition  of  prop- 
erty belonging  to  incorporated  charities,  and 
may  direct  a  sale  of  property  settlccl  upon  the 
charity,  where  such  a  sale  is  necessary.  In  re 
Mercer  Home  for  Disabled  Clergymen,  162  Pa. 
St.  232;  Mercer  Home  for  Disabled  Clergymen 


v.  Fisher,  162  Pa.  St.  239;  Burton's  Appeal,  57 
Pa.  St.  213. 

4.  Mills  v.  Newberry,  112  111.  123,  54  Am. 
Rep.  213. 

5.  Objects  of  Trust  Partly  Void,  Partly  Valid.  — 

Kelly  v.  Nichols,  17  R.  I.  306,  where  the  rule 
of  the  text  is  applied,  the  court  saying:  "  In 
cases  where  a  part  of  an  estate  is  given  upon 
an  invalid  and  a  part  upon  a  valid  trust,  two 
rules  have  been  laid  down  and  seem  now  to  be 
established  in  England.  First.  If  an  ascer- 
tainable portion  of  a  fund  or  an  estate  be  given 
on  a  void  trust  and  the  residue  on  a  good 
trust,  the  residue  has  the  benefit  of  the  failure 
of  the  prior  trust.  In  re  Birkett,  9  Ch.  Div. 
576;  In  re  Williams,  5  Ch.  Div.  735;  Dawson 
v.  Small,  L.  R.  iS  Eq.  114;  Hunter  v.  Bullock, 
L.  R.  14  Eq.  45;  Fisk  v.  Atty.-Gen.,  L.  R.  4 
Eq.  521.  Second.  If  an  unascertainable  por- 
tion be  given  upon  a  void  trust  and  the  residue 
upon  a  valid  trust,  the  whole  fails.  Chapman 
-'.  Brown,  6  Ves.  Jr.  404;  Fowler  v.  Fowler,  33 
Beav.  616;  In  re  Taylor,  68  L.  T.  N.  S.  538; 
Limbrey  r.  Gurr,  6  Madd.  151;  Atty.-Gen.  v. 
Hinxman,  2  Jac.  &  W.  270;  Cramp  v.  Play- 
foot,  4  Kay  &  J.  479;  [Hood  v.  Atty.-Gen., 
(1897)  1  Ch.  518].  Without  stopping  to  con- 
sider whether  the  two  English  rules  can  be 
reconciled  upon  principle,  the  latter  rule  is  un- 
questionably sound."  See  also,  to  the  same 
effect,  Wheelock  v.  American  Tract  Soc, 
(Mich.  1896)  66  N.  W.  Rep.  955;  Tilden  v. 
Green,  130  N.  Y.  29,  27  Am.  St.  Rep.  487. 

6.  Effect  of  Nonuser  and  Misuser  —  I  Tnited, 
States.  —  Stuart  v.  Easton,  74  Fed.  Rep.  854. 

California.  —  People  -'.  Cogswell,  113  Cal. 
129. 

Jl/assac/iusetts.  —  Sanderson  v.  White,  18 
Pick.  (Mass.)  328.  29  Am.  Dec.  591. 

New  Jersey.  —  Mills  v.  Davison,  (N.  J.  1896) 
35  Atl.  Rep.  1072;  Green  v.  Blackwell,  (N.  J. 
Eq.  1896)  35  Atl.  Rep.  375. 

Pennsylvania.  —  Sellers  Church  Petition, 
139  Pa.  St.  61;  Barr  v.  Weld,  24  Pa.  St.  84; 
Wright  v.  Linn,  9  Pa.  St.  433;  McKissick  v. 
Pickle,  16  Pa.  St.  140. 

Rhode  Island.  —  Brown  v.  Meeting  St.  Bap- 
tist Soc,  9  R.  I.  177. 

Wisconsin. — Strong  v.  Doty,  32  Wis.  381. 
See  also  Stanley  v.  Colt,  5  Wall.  (U.  S.)  119. 
A  bill  inequity  will  not  lie  in  behalf  of  mere 
contributors  to  a  charitable  fund  for  the  sup- 
port of  a  school  against  trustees  who  have 
taken  a  part  of  the  fund  for  the  use  of  a 
church.  Clark  v.  Oliver,  91  Va.  421. 
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Entire  Failure  of  Beneficiaries.  —  Indeed,  it  seems  that  when  property  has 
been  lawfully  devoted  to  charitable  purposes,  the  heirs  of  the  donor  are  not 
entitled  to  claim  such  property,  except  upon  an  entire  failure  of  the  benefi- 
ciaries ;  1  and  not  even  then,  where  the  cy-pris  doctrine  is  enforced.* 

3.  Legislative  Control.  —  Legislatures  have  no  power  to  change  the  form  of 
trust  property,  contrary  to  the  express  intent  of  the  donor,  and  this  regardless 
of  the  legislative  intent,3  nor  can  they  direct  or  sanction  a  scheme  for  the 
administration  of  the  trust  fund  different  from  that  prescribed  by  the  donor.* 

Legislative  Control  over  Charitable  Corporations  Chartered  by  It.  —  If,  however,  the 
legislature  has  chartered  a  corporation  for  the  administration  of  a  trust  where 
no  scheme  has  been  formulated  nor  trustees  appointed  by  the  donor,  it  has 
exclusive  control  over  such  a  corporation,  as  parens  patrice,  and  may  repeal  its 
charter  and  transfer  the  administration  of  the  trust  to  another  trustee.5 

4.  Taxation.  —  Property  held  on  charitable  trusts  is  generally  exempted  by 
law  from  taxation.  Such  exemption  is  construed  to  extend  only  to  the 
property  actually  used  for  charitable  purposes,  and  not  to  other  property  held 
as  a  source  of  revenue  merely,  or  capable  of  being  applied  to  the  charitable  use.6 

VI.  The  Beneficiaries  —  1.  Uncertainty.  —  The  doctrines  as  to  the  uncer- 


1.  Johnson  v.  Mayne,  4  Iowa  180;  Venable 
v,  Coffman,  2  W.  Va.  310. 

2.  Goode  v.  McPherson,  51  Mo.  126;  Acad- 
emy of  Visitation  v.  Clemens,  50  Mo.  167. 

3.  Tharp  -'.  Fleming,  1  Houst.  (Del.)  580. 

4.  Legislature  Cannot  Direct  Scheme  Different 
from  Donor's.  —  Cary  Library  v.  Bliss,  151  Mass. 
364;  Greenville  v.  Mason,  53  N.  H.  515.  In 
the  former  case,  a  gift  of  money  was  offered 
to  a  town,  the  income  to  be  used  for  the  pur- 
chase of  books  for  a  free  public  library,  on 
condition  that  the  town  should  establish  the 
library  and  that  the  trustees  should  consist 
of  the  selectmen,  school  committee,  and  set- 
tled ministers  of  the  town.  The  offer  was 
accepted  by  the  town,  the  library  established, 
and  the  trustees  assumed  the  management. 
An  act  of  the  legislature  subsequently  passed 
created  a  library  corporation  and  authorized 
it,  with  the  consent  of  the  town,  to  take  the 
fund,  books,  and  other  library  property  then 
held  by  the  original  trustees,  "  to  be  held  and 
applied  by  the  corporation  in  the  same  man- 
ner as  if  held  by  said  trustees."  The  resid- 
uary legatee  of  the  donor,  and  a  majority  of 
the  trustees  individually,  together  with  the 
town,  assented  to  the  transfer.  The  act 
was  held  unconstitutional  and  void  as  impair- 
ing the  obligation  of  a  contract. 

5.  Wambersie  v.  Orange  Humane  Soc,  84 
Va.  446. 

6.  Taxation  of  Trust  Property.  —  Baltimore  v. 
Grand  Lodge,  etc.,  60  Md.  280,  3  Am.  &  Eng. 
Corp.  Cas.  415;  Lima  v.  Lima  Cemetery 
Assoc.,  42  Ohio  St.  128,  51  Am.  Rep.  809,  5 
Am.  &  Eng.  Corp.  Cas.  547;  Petersburg  v. 
Petersburg  Benev.  Mechanics'  Assoc.,  78  Va. 
431,  8  Am.  &  Eng.  Corp.  Cas.  484.  See  also 
Portland  Hibernian  Ben.  Soc.  v.  Kelly,  28 
Oregon  173;  Book  Agents,  etc.  v.  Hinton,  92 
Tenn.  188.  So,  a  statute  exempting  the  prop- 
erty of  charitable  institutions  from  taxation 
does  not  include  a  tax  on  a  devise  or  bequest 
of  property  to  such  institutions.  Miller  v. 
Com.,  27  Gratt.  (Va.)  no.  Neither  does  such 
a  statute  constitute  a  contract  between  the 
state  and  either  the  donors  or  the  donees  of 
charitable  gifts,  that  such  property  should  be 


forever  exempt  from  taxation.  Lord  v.  Litch- 
field, 36  Conn.  126,  4  Am.  Rep.  41. 

A  Purely  Public  Charity,  within  the  meaning 
of  a  law  exempting  from  taxation  institutions 
of  purely  public  charities,  has  been  thus  de- 
scribed: "  Whatever  is  done'or  given  gratui- 
tously in  relief  of  the  public  burdens,  or  for  the 
advancement  of  the  public  good,  is  a  public 
charity.  Where  the  public  is  the  beneficiary, 
the  charity  is  public,  and  where  no  private  or 
pecuniary  return  is  reserved  to  the  giver,  or 
to  any  particular  person,  but  all  the  benefit 
resulting  from  the  gift  or  act  goes  to  the  pub- 
lic, it  is  a  purely  public  charity,  the  word 
'  purely  '  being  equivalent  to  '  wholly. '  *  *  * 
An  institution  founded  and  endowed  as  a 
purely  public  charity  does  not  lose  its  char- 
acter as  such  under  the  tax  laws,  if  it  receives 
a  revenue  from  the  recipients  of  its  bounty 
sufficient  to  keep  it  in  operation."  Episcopal 
Academy  v.  Philadelphia,  150  Pa.  St.  565.  See 
also  Kentucky  Female  Orphan  School  v.  Louis- 
ville, (Ky.  1896)36  S.  W.  Rep.  921;  Gerke  v. 
Purcell,  25  Pa.  St.  229;  Philadelphia  v.  Wom- 
en's Christian  Assoc.,  125  Pa.  St.  572;  Burd 
Orphan  Asylum  v.  Upper  Darby  School  Dist., 
90  Pa  St.  21;  Donohugh's  Appeal,  86  Pa.  St. 
306.  See  also  the  title  Exemptions  from 
Taxation. 

A  charity  is  not  a  purely  public  charity 
which  excludes  from  its  benefits  any  person 
because  he  has  not  a  particular  relation  to 
some  society,  church,  or  other  organization. 
It  seems  that  so  long  as  the  classification  is 
determined  by  some  distinction  which  invol- 
untarily affects,  or  may  affect,  any  of  the 
whole  people,  although  only  a  small  number 
may  be  benefited,  it  is  public.  Philadelphia 
v.  Masonic  Home,  160  Pa.  St.  572. 

A  society  organized  as  an  institution  of 
purely  public  charity,  and  as  such  exempt 
from  taxation,  may,  as  an  aid  to  the  accom- 
plishment of  its  primary  object,  carry  on  busi- 
ness or  use  part  of  its  property  for  a  business 
purpose  which  will  render  such  business  or 
such  part  of  its  property  taxable.  American 
Sunday  School  Union  v.  Philadelphia,  161  Pa. 
St.  307. 
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tainty  allowed  in  the  beneficiaries  of  a  charitable  trust  have  been  treated  in 
another  part  of  this  title.1 

2.  Existence.  —  It  is  generally  agreed  that  the  beneficiary  need  not  be  in 
existence  at  the  time  of  the  donor's  death,  provided  that  there  be  a  trustee 
appointed  for  the  management  and  control  of  the  trust  property  in  the  mean- 
time, or  with  discretionary  powers,2  and  provided  that  the  charitable  use  is 
not  itself  void  as  being  too  remotely  limited  after  a  preceding  estate  given  to 
individuals  or  their  use.3 

3.  Particularity  of  Description  —  Beneficiary  Need  Not  Be  Named.  —  The  rule  to  be 
deduced  from  the  cases  is  that  the  name  of  the  beneficiary  need  not  be  men- 
tioned in  the  will  creating  the  trust,  and  that,  if  mentioned,  a  misnomer  will 
not  avoid  the  bequest.  It  is  sufficient  if  the  language  used  indicates  with 
certainty  the  objects  of  the  testator's  bounty.4 


1.  See  supra,  this  title,  Charitable  Trusts  as 
Distinguish!' J  from  Other  Trusts  —  Uncertainty 
of  Beneficiaries. 

2.  Beneficiary  Need  Not  Exist  at  Time  of  Doner's 
Death  —  United  States.  —  Russell  v.  Allen,  107 
U.  S.  163. 

Delaware.  —  Doughten  v.  Vandever,  5  Del. 
Ch.  51. 

Iowa.  —  Miller  v.  Chittenden,  2  Iowa  315,  4 
Iowa  252,  overruling  on  this  point  Marshall  v. 
Chittenden,  3  Greene  (Iowa)  382. 

Oregon.  —  Pennoyer  v.  Wadhams,  20  Ore- 
gon 278. 

Tennessee.  —  Dickson  v.  Montgomery,  I 
Swan  (Tenn.)  348;  Frierson  v.  General  Assem- 
bly, etc.,  7  Heisk.  (Tenn.)  683;  Daniel  v.  Fain, 
5  Lea  (Tenn.)  324;  Reeves  v.  Reeves,  5  Lea 
(Tenn.)  646;  Heiskell  v.  Chickasaw  Lodge,  87 
Tenn.  668;  Johnson  v.  Johnson,  92  Tenn.  559, 
36  Am.  St.  Rep.  104. 

In  some  jurisdictions,  even  the  interposition 
of  trustees  is  apparently  not  necessary. 
Swasey  v.  American  Bible  Soc,  57  Me.  523; 
Nason  v.  First  Bangor  Christian  Church,  66 
Me.  100;  Jones  v.  Habersham,  107  U.  S.  174, 
in  which  a  bequest  "  to  the  first  Christian 
church  erected  or  to  be  erected  in  the  village  of 
T.,  *  *  *  or  to  such  persons  as  may  become 
trustees  of  the  same,"  was  sustained. 

In  the  Case  of  Dedications  of  Property  to  a  pub- 
lic or  charitable  use,  no  donee  is  necessary. 
Pawlet  v.  Clark,  9  Cranch  (U.  S.)  292;  Beatty 
v.  Kurtz,  2  Pet.  (U.  S.)  566;  Cincinnati  v. 
White,  6  Pet.  (U.  S.)  431;  Carpenteria  School 
Dist.  v.  Heath,  56  Cal.  478;  Smith  v.  San  Luis 
Obispo,  95  Cal.  463;  Bryant  v.  McCandlcss, '7 
Ohio  pt.  2,  135. 

In  Cincinnati  v.  White,  6  Pet.  (U.  S.)  431,  it 
was  held  that  an  action  of  ejectment  will  not 
lie  in  favor  of  the  holder  of  the  legal  title  as 
against  the  beneficiaries  who  are  equitably 
entitled  to  hold.  To  the  contrary,  however, 
see  Stiles  v.  Curtis,  4  Day  (Conn.)  328;  Peck 
v.  Smith,  1  Conn.  103,  6  Am.  Dec.  216;  Greene 
v.  Dennis,  6  Conn.  293,  16  Am.  Dec.  58. 

3.  Must  Be  No  Prior  Gift.  —  See  supra,  this 
title,  Charitable  Trusts  as  Distinguished  from 
Other  Trusts  —  Charitable  Trusts  with  Reference 
to  the  Rule  against  Perpetuities . 

Intention  to  Aid  Existing  Institutions —  Subse- 
quently Formed  Institution  of  Same  Description. — 
If  it  is  the  intention  of  the  testator  that  insti- 
tutions which  are  in  existence  at  the  date  of 
the  will  shall  be  the  beneficiaries,  institutions 
formed  after  that  time,  though  corresponding 
in  description  with  those  designated  by  the 


testator,  cannot  share  in  the  bequest.  New 
Orleans  v.  Hardie,  43  La.  Ann.  251;  Bond  v. 
Home  for  Aged  Women,  (Iowa  1895)  62  N.  W. 
Rep.  838. 

4.  Naming  —  Sufficient  if  Language  Indicates 
Beneficiary  with  Certainty  —  England.  —  Atty.- 
Gen.  v.  Rye,  7  Taunt.  549;  In  re  Vil vert's 
Trusts,  L.  R.  7  Ch.  170;  In  re  Alchin's  Trusts, 
L.  R.  14  Eq.  230. 

Canada.  —  Tyrell  v.  Senior,  20  Ont.  App.  156. 
Connecticut.- — Brewster"'.  McCall,  15  Conn. 
274;  Ayres  v.  Weed,  16  Conn.  291;  American 
Bible  Soc.  v.  Wetmore,  17  Conn.  181;  Jacobs 
v.  Bradley,  36  Conn.  365. 

Illinois.  —  Preachers'  Aid  Soc.  v.  England, 
106  111.  125. 

Maine. — Straw  v.  East  Maine  Conference, 
67  Me.  493. 

Maryland.  —  Vansant  v.  Roberts,  3  Md.  1 19. 
Massachusetts.  —  Dexter  v.  Gardner,  7  Allen 
(Mass.)  243. 

Missottri.  —  First  Baptist  Church  v.  Robber- 
son,  71  Mo.  326. 

.Yew  Jersey.  —  Goodell  v.  Union  Assoc.,  etc., 
29  N.  J.  Eq.  32;  De  Camp  v.  Dobbins,  29  N.  J. 
Eq.  36. 

New  York.  —  Holmes  v.  Mead,  52  N.  Y. 
332;  Le  Fevre  v.  Le  Fevre,  59  N.  Y.  434;  Power 
v.  Cassidy,  79  N.  Y.  602,  35  Am.  Rep.  550; 
Kimball  v.  Chappel,  27  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  437;  'Matter  of  Wehrhane,  40 
Hun  (N.  Y.)  542;  New  York  Inst.  v.  How.,  10 
N.  Y.  84. 

Pennsylvania.  —  Domestic,  etc.,  Missionary 
Society's  Appeal,  30  Pa.  St.  425. 

Tennessee.  —  Dickson 
Swan  (Tenn.)  348. 

Vermont.  —  Button  v. 
23  Vt.  336-. 

Wisconsin.  —  Webster  v.  Morris,  66  Wis.  366, 
57  Am.  Rep.  278. 

A  bequest  was  given 
under  the  direction  of  the  Baptist  Board  of  For- 
eign Missions."  It  appeared  that  the  Japan 
Mission  and  the  Baptist  Board  of  Foreign  Mis- 
sions were  well-recognized  names  under  which 
the  American  Baptist  Missionary  Union,  an 
incorporated  body,  administered  certain  of  its 
missionary  enterprises.  It  was  held  that  the 
legacy  was  intended  to  reach  the  American 
Baptist  Missionary  Union,  and  that  effect 
would  be  given  to  the  testator's  intention, 
notwithstanding  the  technical  defect  in  nam- 
ing the  legatee.  Matter  of  Isbell,  1  N.  Y. 
App.  Div.  158.  Sec  also  Matter  of  Wehrhane, 
40  Hun  (N.  Y.)  542. 
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Imperfect  Description  —  Parol  Evidence  to  Ascertain  Intent.  —  If  there  is  no  beneficiary 

answering  precisely  the  description  in  the  will,  or  if  there  are  two  or  more 
objects  which  answer  the  description  equally  well,  parol  evidence  and  the 
surrounding  circumstances  may  be  resorted  to,  in  order  to  ascertain  the 
testator's  intent.' 

4.  Corporations  as  Beneficiaries.  —  Whatever  may  have  been  the  case  prior 
to  the  statute  43  Eliz.,  c.  4,  after  the  passage  of  that  statute  charitable  devises  to 
corporations  were  held  valid,2  and  bequests  in  trust  for  corporations  have  been 
sustained  in  the  United  States.3 

A  Bequest  to  a  Corporation  Not  in  Esse  at  the  death  of  the  testator,  but  to  be 
created  afterwards  for  the  purpose  of  carrying  into  effect  the  testator's  chari- 
table intention,  may  be  sustained  as  an  executory  devise  if  it  is  to  be  created 
within  a  period  not  too  remote.* 

5.  Unincorporated  Associations  as  Beneficiaries.  —  Since  the  statute  43  Eliz., 
c.  4,  it  has  been  generally  held  that  unincorporated  societies  may  take  bequests 
for  charitable  purposes  either  as  beneficiaries,  or  directly,  such  bequests  to  be 
used  by  them  in  furthering  their  charitable  objects.5 


1.  Ascertaining  Beneficiary  Imperfectly  De- 
scribed.—  Brewster  v.  McCall,  15  Conn.  274; 
Chappell  v.  Missionary  Soc,  3  Ind.  App.  356; 
Cromie  v.  Louisville  Orphans'  Home  Soc,  3 
Bush  (Ky.)  365 ;  Preachers' Aid  Soc.  v.  Rich, 
45  Me.  552;  Howard  v.  American  Peace  Soc, 

49  Me.  288;  Winslow  v.  Cummings,  3  Cush. 
(Mass.)  358;  Hinckley  v.  Thatcher,  139  Mass. 
477,  52  Am.  Rep.  719;  Faulkner  v.  National 
Sailors'  Home,  155  Mass.  458;  Newell's  Ap- 
peal, 24  Pa.  St.  197;  Cresson's  Appeal,  30  Pa. 
St.  437;  Roy  v.  Rowzie,  25  Gratt.  (Va.)  599. 

Limitations  of  Rule.  —  In  Fairfield  v.  Lawson, 

50  Conn.  501,  47  Am.  Rep.  669,  the  bequest 
was  to  trustees,  the  income  to  be  paid  annu- 
ally "  to  the  proper  officers  of  the  Freedmen's 
Association."  Parol  evidence  to  the  effect 
that  the  testator  intended  the  proper  officers 
of  the  Freedmen's  Association  organized  by 
the  Methodist  Church  people  in  Cincinnati  was 
held  inadmissible,  on  the  ground  that  the  will 
did  not  contain  sufficient  indication  of  inten- 
tion to  warrant  the  application  ot  the  evidence. 

In  Gass  v.  Ross,  3  Sneed  (Tenn.)  211,  it  was 
held  that  if  a  bequest  to  trustees,  "  for  the 
schooling  of  the  children  in  the  bounds  of  Gass 
school  district  forever,"  applies  equally  well  to 
two  districts,  the  bequest  is  void  for  un- 
certainty. 

In  Atty. -Gen.  v.  Moore,  19  N.  J.  Eq.  503,  it 
was  held  that  evidence  of  the  testator's  relig- 
ious opinions  for  the  purpose  of  ascertaining 
his  intent  is  admissible  only  in  cases  where 
the  primary  object  of  the  trust  is  the  propa- 
gation of  religious  doctrine,  and  not  where  the 
charity  is  purely  eleemosynary. 

2.  Tyssen  Char.  Bequests,  11. 

In  Mississippi,  under  the  constitution  of  1890, 
it  appears  that  religious  corporations  cannot 
take  a  devise  of  property,  either  in  their  own 
right  or  as  trustees  for  charitable  purposes. 
White  v.  Keller,  30  U.  S.  App.  275,  68  Fed. 
Rep.  796.  See  also  the  title  Religious 
Societies. 

3.  Brown  v.  Brown,  7  Oregon  285;  Appren- 
tices' Fund  Case,  2  Pa.  Dist.  Rep.  435. 

4.  Corporation  Not  In  Esse —  United  States. — 
Inglis  v.  Sailors'  Snug  Harbour,  3  Pet.  (U.  S.) 
99;  Ould  v.  Washington  Hospital,  95  U.  S. 
303;  Jones  v.  Habersham,  107  U.  S.  174. 


Connecticut.  —  Coit  v.  Comstock,  51  Conn. 
352,  50  Am.  Rep.  29;  Tappan's  Appeal,  52 
Conn.  412. 

Illinois.  —  Preachers'  Aid  Soc.  v.  England, 
106  111.  125. 

Louisiana.  —  Milne  v.  Milne,  17  La.  54. 

New  Jersey.  —  Cory  Universalist  Soc.  v. 
Beatty,  28  N.  J.  Eq.  570. 

New  York.  —  Burrill  v.  Boardman,  43  N.  Y. 
260,  3  Am.  Rep.  694;  Adams  v.  Perry,  43  N. 
Y.  487;  Shipman  v.  Rollins,  98  N.  Y.  311; 
Cruikshank  v.  Home  for  the  Friendless,  113 
N.  Y.  337;  Cottman  v.  Grace,  112  N.  Y.  306; 
Booth  v.  Baptist  Church,  126  N.  Y.  215;  Peo- 
ple v.  Simonson,  126  N.  Y.  299;  Tilden  v. 
Green,  130  N.  Y.  29,  27  Am.  St.  Rep.  487; 
Shipman  v.  Fanshaw,  15  Abb.  N.  Cas.  (N.  Y. 
Ct.  App.)  288;  Jones  v.  Methodist  Episcopal 
Sunday  School,  4  Dem.  (N.  Y.)  271. 

Virginia.  —  Kinnaird  v.  Miller,  25  Gratt. 
(Va.)  107. 

Canada.  —  Fraser  v.  Abbott,  15  L.  Can.  Jur. 

147. 

In  Zeisweiss  v.  James,  63  Pa.  St.  465,  3  Am. 
Rep.  558,  it  was  held,  however,  that  a  devise 
in  remainder  to  "  The  Infidel  Society  in  Phila- 
delphia, hereafter  to  be  incorporated,  and  to  be 
held  and  disposed  of  by  them  for  the  purpose 
of  building  a  hall  for  the  free  discussion  of 
religion,  etc.,"  was  void,  there  being  no  de- 
visee competent  to  take  at  the  time,  and  the 
probability  that  such  a  corporation  might  be 
formed  during  the  particular  estate  for  life 
being  too  remote. 

5.  Unincorporated  Societies  —  Alabama.  —  Car- 
ter v.  Balfour,  19  Ala.  814. 

Maine. —  Preachers'  Aid  Soc.  v.  Rich,  45 
Me.  552. 

Massachusetts.  — Bartlet  v.  King,  12  Mass. 
536,  7  Am.  Dec.  99;  Burbank  v.  Whitney.  24 
Pick.  (Mass.)  146,  35  Am.  Dec.  312;  Bartlett  v. 
Nye,  4  Met.  (Mass.)  378;  Washburn  v.  Sewall, 
9  Met.  (Mass.)  280;  King  v.  Parker,  9  Cush. 
(Mass.)  71;  Earle  v.  Wood,  8  Cush.  (Mass.)  430; 
Dexter  v.  Gardner,  7  Allen  (Mass.)  243. 

New  Hampshire.  —  Parker  v.  Cowell,  16  N. 
H.  149. 

Ohio.  —  American  Tract  Soc.  v.  Atwater,  30 
Ohio  St.  77,  27  Am.  Rep.  422. 

Pennsylvania.  —  Magill  v.  Brown,  Bright. 
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6.  Restraints  upon  Beneficiaries  and  Donors.  —  While  the  English  statutes  of 
mortmain  have  never  been  substantially  recognized  as  part  of  the  common  law 
in  the  United  States,1  yet  in  some  states  statutes  of  a  similar  purport  have 
been  passed  by  way  of  limitation  upon  the  amount  of  property  which  charitable, 
and  more  particularly  religious,  organizations  can  lawfully  take  and  hold. 
Restraints  upon  donors  have  also  been  frequently  imposed,  either  by  limiting 
the  amount  of  property  which  can  be  devoted  by  will  to  charity,  or  by  requir- 
ing wills  containing  charitable  bequests  or  devises  to  be  executed  a  certain 
time  prior  to  the  decease  of  the  testator.2 


(Pa)  346;  Methodist  Church  v.  Remington,  1 
Watts  (Pa.)  219,  26  Am.  Dec,  61;  Price  v. 
Maxwell,  28  Pa.  St.  23;  Evangelical  Associa- 
tion's Appeal,  35  Pa.  St.  316  {overruling 
Methodist  Church  v.  Remington,  1  Watts 
(Pa.)  219,  26  Am.  Dec.  61,  on  the  point  that 
the  membership  must  be  confined  to  those 
within  the  state);  Thomas  v.  Ellmaker,  1 
Pars.  Eq.  Cas.  (Pa.)  98. 

Vermont.  —  Stone  v.  Griffin,  3  Vt.  400,  to 
the  effect  that  such  a  religious .  society  may 
take  as  beneficiary,  but  not  directly,  a  devise 
of  real  property;  Smith  v.  Nelson,  18  Vt.  511. 

A  Contrary  Doctrine  prevails  in  New  York, 
Owens  v.  Missionary  Soc,  14  N.  Y.  380,  67 
Am.  Dec.  160;  Downing  v.  Marshall,  23  N.  Y. 
382,  80  Am.  Dec.  290;  White  v.  Howard,  46  N. 
Y.  144;  Marx  v.  McGlynn,  88  N  .  Y.  357;  Sher- 
wood v.  American  Bible  Soc,  1  Keyes  (N.  Y.) 
561;  Carpenter  v.  Historical  Soc,  2  Dem.  (N. 
Y.)  574;  Betts  v.  Betts,  4  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  404,  except  so  far  as  Laws  of 
1893,  c.  701,  may  affect  the  question.  In  Ten- 
nessee, as  regards  direct  donations  to  such 
associations.  Green  v.  Allen,  5  Humph. 
(Tenn.)  170;  Cobb  v.  Denton,  6  Baxt.  (Tenn.) 
235;  Reeves  v.  Reeves,  5  Lea  (Tenn.)  644; 
Rhodes  v.  Rhodes,  88  Tenn.  637.  And  appa- 
rently in  Missouri,  Schmidt  v.  Hess,  60  Mo. 
591;  Missouri  Historical  Soc.  v.  Academy  of 
Science,  94  Mo.  459.  Also  in  Tennessee  a  be- 
quest of  a  fund,  to  be  paid  into  the  hands  of  a 
trustee  to  be  selected  by  an  unincorporated 
society,  is  void,  Daniel  v.  Fain,  5  Lea  (Tenn.) 
319;  White  v.  Hale,  2  Coldw.  (Tenn.)  77.  See 
Jones  v.  Green,  (Tenn.  Ch.  1895)  36  S.  W.  Rep. 
729. 

In  Baptist  Assoc.  v.  Hart,  4  Wheat.  (U.  S.) 
1,  a  bequest  to  an  unincorporated  society  was 
held  void.  The  case  arose,  however,  out  of  the 
will  of  a  citizen  of  Virginia,  where  the  statute 
43  Eliz.  was  not  recognized  and  where  substan- 
tially no  distinction  was  made  between  chari- 
table and  other  trusts. 

1.  Perin  v.  Carey,  24  How.  (U.  S.)  465. 

The  English  Statutes  of  Mortmain  are  sum- 
marized in  Dwight's  Charity  Cases,  appendix 
1,  and  in  Shelford  on  Mortmain,  c.  1.  Prior 
acts  were  amended  and  consolidated  by  51  & 
52  Vict.,  c.  42,  the  text  of  which  may  be  found 
in  Tyssen  Char.  Bequests,  551. 

Ontario.  —  While  it  has  been  said  that  these 
statutes  were  never  in  force  in  the  English 
colonics,  Perin  v.  Carey,  24  How.  (U.  S.)46s; 
yet  the  statute  of  mortmain,  9  Geo.  II.  c.  36,  is 
regarded  as  in  force  in  Ontario,  and  in  conse- 
quence a  bequest  to  a  town  for  the  purpose  of 
establishing  and  maintaining  a  public  library 
was  held  void  in  Doe  v.  Read,  3  U.  C.  Q.  B. 
244.    See  also  Tyrrell  v.  Senior,  20  Ont.  App. 


156;  Smith  v.  Methodist  Church,  16  Ont.  Rep. 
199;  Purcell  v.  Bergin,  20  Ont.  App.  535. 

2.  Statutes  Restraining  Devises  to  Charity  — 
California.  —  By  section  1313  of  the  California 
Civil  Code,  no  bequest  or  devise  to  charity  or 
in  trust  for  charitable  uses  is  valid,  except  by 
will  executed  thirty  days  before  the  decease 
of  the  testator,  and  in  no  case  may  the 
amount  devised  or  bequeathed  to  charity  ex- 
ceed one-third  of  the  testator's  estate.  This 
statute  applies  only  to  wills,  and  does  not 
affect  the  validity  of  a  deed  of  property  to 
charity,  and  although  the  grantor  reserves  in 
the  deed  a  power  of  revocation  for  a  limited 
period,  yet,  where  no  revocation  is  actually 
made,  the  deed  is  valid.  Bowdoin  College  v. 
Merritt,  75  Fed.  Rep.  480. 

Delaware.  —  All  gifts  or  grants  to  any  relig- 
ious corporation  of  real  estate  or  of  money  to 
be  laid  out  in  real  estate  must  be  by  deed,  exe- 
cuted and  recorded  at  least  one  year  prior  to 
death  of  grantor.  Rev.  Code,  c.  29,  §  10. 
The  yearly  rents  and  profits  from  real  estate 
held  by  or  for  such  corporation  shall  not  ex- 
ceed three  hundred  dollars,  and  the  yearly 
income  from  personal  property  shall  not  ex- 
ceed six  hundred  dollars.  Del.  Rev.  Code,  c. 
29,  §  11. 

District  of  Columbia.  —  The  income  of  prop- 
erty of  charitable  associations  is  not  to  exceed 
twenty-five  thousand  dollars  annually.  23 
Stat,  at  L.  13  (2d  ed.),  Sup.  426. 

Georgia.  —  A  donor,  leaving  wife,  child,  or 
lineal  descendants,  may  not  devise  to  charity 
more  than  one-third  of  his  estate,  the  will  to  be 
executed  at  least  ninety  days  prior  to  the  tes- 
tator's death.  Code,  §  2419,  construed  in  Rey- 
nolds v.  Bristow,  37  Ga.  283;  Wetter  v. 
Habersham,  60  Ga.  193;  White  v.  McKeon,  92 
Ga.  343. 

Idaho.  —  The  statute  is  like  that  of  Georgia. 
Rev.  Stat.,  §  5750. 

Illinois.  —  Religious  corporations  may  hold 
land  to  the  amount  of  twenty  acres.  Rev. 
Stat.  (1893),  c.  32,  §  42. 

Kentucky. — Churches  are  not  allowed  to 
hold  title  to  more  than  fifty  acres  of  land. 
Rev.  Stat.,  c.  14,  §  3.  This  does  not,  how- 
ever, prevent  their  holding  in  excess  of  that 
quantity  as  trustees.  Kinney  v.  Kinney,  86 
Ky.  610. 

Maryland. — Conveyances,  gifts,  and  devises 
of  land,  not  exceeding  five  acres,  for  a  church, 
parsonage,  or  burying  ground,  are  valid.  All 
other  conveyances  or  devises,  directly  or  in 
trust,  for  the  benefit  of  religion,  are  void 
without  the  prior  or  subsequent  sanction  of  the 
legislature.  Dec.  of  Rights,  art.  38,  construed 
in  State  v.  Warren,  28  Md.  338. 

Mississippi. — The  apparent  intention  of 
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VII.  The  Trustees  — 1.  No  Failure  for  Want  of.  —  It  is  well  settled  that 
where  ;i  charitable  gift  is  made  to  no  certain  trustees,  or  to  trustees  incapable 
of  holding  the  legal  estate,  the  gift  is  not  defeated  on  that  account.  The  legal 
estate,  in  such  a  case,  is  regarded  as  in  abeyance,  or  as  vested  in  the  heirs  or 
executors  of  the  donor  for  the  use  of  the  beneficiaries,  or  the  court  will  appoint 
a  trustee  to  carry  out  the  charitable  purposes  of  the  testator.1 


^£  269  and  270  of  the  constitution  of  1890  was 
to  render  void  all  charitable  bequests  or  de- 
vises. This  provision  was  held,  however,  not 
to  apply  to  bequests  of  personal  property  to  a 
corporation  in  trust  for  charitable  purposes. 
Hlackbourn  v.  Tucker,  72  Miss.  735. 

Missouri,  —  Devises  of  land,  not  exceeding 
one  acre,  to  a  church  or  religious  society,  to 
be  used  for  the  erection  of  a  church,  are  per- 
mitted, but  a  bequest  of  money  to  such  a  soci- 
ety for  that  purpose  is  prohibited.  Constitu- 
tion of  1865,  §  13,  art.  1. 

Montana.  —  Donations  to  charity  by  will  are 
limited  to  one-third  the  estate  of  a  testator 
leaving  legal  heirs,  the  will  to  be  executed  at 
least  thirty  days  prior  to  the  testator's  decease. 
Civ.  Code,  §  1758. 

Nebraska.  —  Charitable  associations  may 
acquire  property  not  exceeding  one  hundred 
thousand  dollars  in  amount.  Consol.  Stat., 
§  665. 

New  York.  —  Donations  of  a  testator  having 
a  husband,  wife,  parent,  or  child,  to  chari- 
table corporations  and  others  of  like  nature, 
are  limited  to  one-half  of  the  estate,  the  will 
to  be  executed  at  least  two  months  before  the 
testator's  decease.  Laws  of  1848,  c.  319,  §  6; 
Laws  of  i860,  c.  360.  (Corporations  created 
under  Act  of  1848,  c.  319,  are  restricted  to  ten 
thousand  dollars  yearly  income.) 

Ohio.  — The  will  containing  charitable  dona- 
tions of  a  testator  having  children  or  their  legal 
representatives  must  be  executed  at  least  one 
year  prior  to  the  testator's  decease;  otherwise 
the  will  is  void  as  to  the  charitable  donations. 
Rev.  Stat.,  §  5915. 

Pennsylvania. — Bequests  or  devises  for  relig- 
ious or  charitable  purposes  must  be  made  at 
least  one  calendar  month  before  the  death  of 
the  testator.  Act  of  April  26,  1855,  P.  L.  328, 
§  ir,  construed  and  applied  in  McLean  v. 
Wade,  41  Pa.  St.  266;  Millers.  Porter,  53  Pa. 
St.  292;  Taylor  v.  Mitchell,  57  Pa.  St.  209; 
Swift  v.  Beneficial  Soc,  73  Pa.  St.  362;  Ham- 
ilton's Estate,  74  Pa.  St.  69;  Schultz's  Appeal, 
80  Pa.  St.  396;  Rhymer's  Appeal,  93  Pa.  St. 
142,  39  Am.  Rep.  736;  McGlade's  Appeal,  99 
Pa.  St.  338;  Carl's  Appeal,  106  Pa.  St.  635; 
Reimensnyder  v.  Gans,  110  Pa.  St.  17; 
Frazier  v.  St.  Luke's  Church,  147  Pa.  St.  256; 
Presbyterian  Board  of  Foreign  Missions  v. 
Culp,  151  Pa.  St.  467;  Hodnett's  Estate,  154 
Pa.  St.  485,  35  Am.  St.  Rep.  851;  In  re 
Luebbe's  Estate,  179  Pa.  St.  447;  Hupfeld's 
Estate,  5  Phila.  (Pa.)  219;  Carnell's  Estate,  9 
Phila.  (Pa.)  322;  McMillen's  Appeal,  11  W.  N. 
C.  (Pa.)  440;  Children's  Hospital's  Appeal,  10 
W.  N.  C.  (Pa.)  313. 

Wisconsin.  —  A  will  containing  charitable 
donations  must  be  made  at  least  three  months 
before  the  testator's  death.  Laws  1891,  c.  359, 
construed  in  Milwaukee  Protestant  Home, 
etc.,  Becher,  87  Wis.  409.  (Charitable 
associations  may  hold  property  to  the  yearly 
value  of  thirty  thousand  dollars.  P.  L.  42,  §  1.) 


Ontario.  —  Wills  must  be  made  at  least  six 
months  prior  to  the  death  of  the  testator  if  they 
contain  devises  to  religious  societies.  Rev. 
Stat.,  c.  237,  §  23. 

Restrictions  Imposed  by  the  Charter  of  a  Corpo- 
ration upon  the  amount  of  property  that  it 
may  hold  cannot  be  taken  advantage  of  col- 
laterally by  private  persons,  but  only  in  a 
direct  proceeding  by  the  state.  Jones  v. 
Habersham,  107  U.  S.  174;  Runyan  v.  Coster, 
14  Pet.  (U.  S.)  122;  Smith  v.  Sheeley,  12  Wall. 
(U.  S.)  358;  Davis  v.  Old  Colony  R.  Co.,  131 
Mass.  258,  41  Am.  Rep.  221;  De  Camp  v.  Dob- 
bins, 29  N.  J.  Eq.  36;  Bogardus  v.  Trinity 
Church,  4  Sandf.  Ch.  (N.  Y.)  633. 

1.  Charitable  Trusts  Do  Not  Fail  for  Want  of 
Trustees  —  United  States.  —  Pawlet  v.  Clark, 
9  Cranch  (U.  S.)  292;  Beatty  v.  Kurtz,  2  Pet. 
(U.  S.)  566;  Cincinnati  v.  White,  6  Pet.  (U.  S.) 
432;  Jones  v.  Habersham,  107  U.  S.  174; 
Domestic,  etc.,  Missionary  Soc.  v.  Gaither,  62 
Fed.  Rep.  422. 

Alabama.  —  Williams  v.  Pearson,  38  Ala.  299. 

Connecticut.  —  Donalds  v.  Plumb,  8  Conn. 
453;  Chatham  v.  Brainerd,  11  Conn.  60;  Ameri- 
can Bible  Soc.  v.  Wetmore,  17  Conn.  181 ;. 
Storrs  Agricultural  School  v.  Whitney,  54 
Conn.  342;  Dailey  v.  New  Haven,  60  Conn. 
314;  Conklin  v.  Davis,  63  Conn.  377. 

Delaware.  —  State  v.  Griffith,  2  Del.  Ch, 
392;  Doughten  v.  Vandever,  5  Del.  Ch.  51. 

Georgia.  —  Beall  v.  Fox,  4  Ga.  404. 

Illinois.  —  Heuser  v.  Harris,  42  111.  425. 

Indiana.  —  Grimes  v.  Harmon,  35  Ind.  198,. 
9  Am.  Rep.  690. 

Iowa. — Johnson  v.  Mayne,  4  Iowa  180;; 
Miller  v.  Chittenden,  2  Iowa  315. 

Kentucky. — Penick  v.  Thorn,  90  Ky.  665. 

Maine.  —  Tappan  v.  Deblois,  45  Me.  122; 
Preachers'  Aid  Soc.  v.  Rich,  45  Me.  552;  How- 
ard v.  American  Peace  Soc,  49  Me.  288. 

Massachusetts. —  Sanderson  v.  White,  18  Pick. 
(Mass.)  328,  29  Am.  Dec.  591;  Burbank  z/_ 
Whitney,  24  Pick.  (Mass.)  146,  35  Am.  Dec 
312;  Bartlett  v.  Nye,  4  Met.  (Mass.)  378; 
Brown  v.  Kelsey,  2  Cush.  (Mass.)  243;  Wins- 
low  v.  Cummings,  3  Cush.  (Mass.)  35S;  First 
Universalist  Soc.  v.  Fitch,  8  Gray  (Mass.)  421; 
Bliss  v.  American  Bible  Soc,  2  Allen  (Mass.) 
334;  Fellows  v.  Miner,  119  Mass.  541;  Sohier 
v.  Burr,  127  Mass.  221;  Missionary  Soc.  v. 
Chapman,  128  Mass.  265;  Schouler,  Peti- 
tioner, 134  Mass.  426;  Sears  y.  Chapman,  158" 
Mass.  400. 

New  Hampshire.  —  Chapin  v.  School  Dist. 
No.  2,  35  N.  H.  445. 

New  Jersey.  —  Mason  v.  Methodist  Episco- 
pal Church,  27  N.  J.  Eq.  47. 

New  York.  —  Potter  v.  Chapin,  6  Paige 
(N.  Y.)  639;  Coggeshall  v.  Pelton,  7  Johns.  Ch. 
(N.  Y.)  292,  11  Am.  Dec.  471;  McCartee  v. 
Orphan  Asylum  Soc,  9  Cow.  (N.  Y.)  484,  iS 
Am.  Dec.  516;  Sheldon  v.  Chappell,  47  Hun 
(N.  Y.)  59;  Cross  v.  U.  S.  Trust  Co.,  131  N.  Y. 
330,  27  Am.  St.  Rep.  597. 
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2.  Restraints  Upon.  —  Where  trustees  are  given  discretion  to  apply  a  fund 
either  to  a  legal  or  an  illegal  object,  the  law  forbids  them  to  apply  the  fund  to 
the  illegal  object,  and  the  trust  is  valid  for  the  legal  object.1 

Court  Must  Consent  to  Substitution  of  Trustee. —  One  trustee  cannot  substitute 
another  in  his  stead  without  consent  of  a  court  of  equity.2 

The  Trustee  Cannot  Terminate  the  Trust.  —  When  a  fund  has  once  been  devoted  by 
unqualified  deed  or  gift  to  a  public  charitable  use,  it  comes  under  the  protection 
of  the  law  which  says  it  shall  forever  remain  to  such  use  according  to  the  true 
intent  and  meaning  of  the  grantor.  The  trustee  cannot  release  the  trust,  nor 
can  the  donor  withdraw  the  gift.3 

Misapplication  of  Funds  —  Statute  of  Limitation  No  Bar.  —  Trustees  of  a  charity  may 
be  required  to  account  for  income  which  has  been  misapplied,  without  regard 
to  the  statute  of  limitations.4 


Pennsylvania.  —  McGirr  v .  Aaron,  I  P.  &  W. 
(Pa. 21  Am.  Dec.  361;  Frazierz/.  St.  Luke's 
Church,  147  Pa.  St.  256. 

Rhode  Island.  —  Potter  v.  Thornton,  7  R.  I. 
252. 

Vermont.  —  Burr  v.  Smith,  7  Vt.  241,  29  Am. 
Dec.  154;  McAllister  v.  McAllister,  46  Vt.  272. 

Wisconsin.  —  Dodge  v.  Williams,  46  Wis.  70. 

A  testator  devised  and  bequeathed  his  prop- 
erty to  his  executors  in  trust  to  establish 
schools  in  the  town  of  St.  John's,  in  Oregon, 
and  he  directed  that,  fifteen  years  after  his 
death,  three  trustees  should  be  appointed, 
"  one  by  the  judge  of  the  Circuit  Court  of  the 
state  of  Oregon  in  whose  judicial  district  the 
town  of  St.  John's  may  be,  one  by  the  person 
who  shall  be  district  judge  of  the  United 
States  in  whose  judicial  district  the  town  of 
St.  John's  may  be,  and  the  third  shall  be  ap- 
pointed by  the  two  persons  acting  as  such 
judges;"  that  the  three  persons  so  appointed 
should  have  the  control  and  management  of 
the  trust  property,  subject,  however,  to  such 
rules  and  regulations  for  their  government  as 
should  be  from  time  to  time  made  by  the  per- 
sons acting  as  judges  aforesaid.  It  was  con- 
tended that  the  property  was  not  given  to  a 
person  sufficiently  certain,  having  capacity  to 
execute  the  trust;  that  the  scheme  pointed  out 
for  administering  the  trust  was  impracticable, 
as  the  board  of  trustees  which  it  was  intended 
should  succeed  to  the  trust  might  never  be 
established,  inasmuch  as  the  judges  named 
were  not  compellable  to  appoint  members 
thereof,  and  even  if  appointed,  they  would  not 
constitute  a  body  known  to  the  law  as  having 
perpetual  succession,  and  therefore  could  not 
ad  ninister  the  charity.  The  court  held,  how- 
ever, that  there  was  an  immediate  and  absolute 
donation  to  charity  vesting  the  property  in  the 
testator's  executors  as  trustees;  that  the 
further  directions  in  the  will  had  reference  to 
the  manner  of  executing  the  charity,  and  were 
not  of  the  substance  of  the  gift  ;  that  the  estab- 
lishc  \  rule  that  a  charitable  gift  will  be  upheld 
in  equity,  if  possible,  and  will  never  be  per- 
mitted to  fail  for  want  of  a  trustee,  was  ap- 
plicable; and  that,  therefore,  the  trust  would 
not  fail  by  reason  of  the  fact  that  the  judges 
might  not  appoint  the  board  of  trustees  de- 
signed by  the  testator  to  succeed  the  executors 
in  the  control  of  the  estate  and  prescribe  rules 
for  their  government,  nor  because  the  board 
was  not  a  body  of  perpetual  succession.  In 
re  John's  Will,  (Oregon  1896)  47  Pac.  Rep.  341. 


1.  Discretion  as  to  Two  Objects,  One  Illegal. — 

Jackson  v.  Phillips,  14  Allen  (Mass.)  556;  St. 
Paul's  Church  v.  Any. -Gen.,  164  Mass.  188; 
Sorresby  v.  Hollins,  9  Mod.  221;  Any. -Gen.  v. 
Parsons,  8  Ves.  Jr.  1S6;  Curtis  v.  Hutton,  14 
Ves.  Jr.  537;  Carter  v.  Green,  3  Kay  &  J.  591; 
Atty.-Gen.  v.  Goddard,  T.  &  R.  34S;  Ingleby 
v.  Dobson,  4  Russ.  342;  Faversham  v.  Ryder, 

5  De  G.  M.  &  G.  350;  London  University  v. 
Yarrow,  1  De  G.  &  J.  72;  Lewis  v.  Allenby. 
L.  R.  10  Eq.  668;  In  re  Hedgman,  S  Ch.  Div. 
156. 

2.  Substitution  of  Trustee.  —  Harvard  College 
-'.  Theological  Education  Soc,  3  Gray  (Mass.) 
280;  Second  Religious  Soc.  v.  Harriman,  125 
Mass.  321. 

3.  Christ  Church  v.  Trustees  of  Donations, 
etc.,  67  Conn.  554,  citing  Langdon  v.  Congre- 
gational Soc,  12  Conn.  113;  Storrs  Agricul- 
tural School      Whitney,  54  Conn.  342. 

Power  of  Revocation  Reserved  by  Donor.  —  As 
to  a  charitable  gift  by  deed  with  power  of  re- 
vocation reserved  by  the  donor  for  a  specified 
number  of  years,  see  Bowdoin  College  v.  Mer- 
ritt,  75  Fed.  Rep.  480. 

4.  Atty.-Gen.  v.  Old  South  Soc,  13  Allen 
(Mass.)  474.  In  this  case  the  court,  by  Gray, 
J.,  said:  "The  length  of  time  for  which  a 
court  of  chancery  will  require  the  trustees  of 
a  charity  to  account  for  income  which  has  not 
been  applied  according  to  the  intentions  of 
the  donors  is  much  affected  by  the  particular 
circumstances  of  each  case.  An  arrangement 
made  in  good  faith  and  acted  upon  for  many 
years  will  not  be  lightly  disturbed.  But  the 
statute  of  limitations  affords  no  absolute  bar 
or  limit;  and  when  trustees,  with  knowledge 
of  the  charitable  use,  and  no  reasonable  ex- 
cuse for  mistake,  have  misappropriated  the 
whole  or  part  of  the  income,  they  will  be  held 
to  account  for  it  during  the  whole  period  of 
misappropriation,  unless  grave  inconvenience 
or  hardship  would  be  caused  by  so  doing.  Man 
-'.  Ballet,  1  Vern.  44;  Atty.-Gen.  v.  Stafford, 
Barn.  Ch.  36;  Atty.-Gen.  v.  N'ewburv.  3  Mvl. 

6  K.  647." 

"  While  it  is  no  doubt  true  that  charitable 
trusts  are  highly  favored  by  the  law,  and  that 
a  court  of  equity  will  sometimes  entertain  a 
bill,  after  a  long  period  of  delay,  to  correct  the 
administration  of  a  charitable  trust  which  is 
being  administered  contrary  to  the  plain  intent 
of  the  founder,  yet  it  is  equally  true  that  when 
the  intent  of  the  founder  of  a  charitable  trust 
is  not  clearly  manifest,  length  of  time  and  ac- 
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Contracts  Inconsistent  with  Scheme  of  Donor.  —  Trustees  must  conform  to  the  scheme 
outlined  by  the  donor,  and  can  make  no  contracts  inconsistent  therewith.1 

Cannot  Purchase  Property  and  Impose  Trusts  Placing  It  Beyond  Creditors'  Reach.  —  Trustees 

of  charitable  associations  cannot  purchase  and  hold  real  property  under  trusts 
of  their  own  creation  which  shall  protect  the  property  from  the  reach  of  their 
creditors.'2 

3.  Corporations  as  Trustees.  —  While  it  may  be  somewhat  doubtful  whether 

a  corporation  could  stand  seized  to  a  charitable  use  prior  to  the  statute  43  Eliz., 
it  is  now  well  settled  that  a  corporation  may  act  as  trustee,  if  the  trust  be  not 
repugnant  to  or  inconsistent  with  the  purposes  of  its  organization.3 

Municipal  Corporations  may  take  and  hold  property  as  trustees,  for  municipal 
purposes  or  such  uses  and  purposes  as  subserve  the  public  good  and  are  germane 
to  the  objects  for  which  the  corporations  were  organized.4 


quiescence  in  a  particular  mode  of  administra- 
tion will  always  be  taken  as  good  evidence  of 
the  founder's  purpose,  and  of  the  manner  in 
which  the  trust  ought  to  be  administered." 
Church  of  Christ  v.  Reorganized  Church,  etc., 
71  Fed.  Rep.  250.  Citing Atty .-Gen.  v.  Coventry, 
2  Vern.  397;  Atty.-Gen.  v.  Dublin,  38  N.  H. 
459- 

1.  Smith  Charities  v.  Northampton,  10  Allen 
(Mass.)  498;  Winthropz/.  Atty.-Gen.,  128  Mass. 
258. 

2.  Magie  v.  German  Evangelical  Dutch 
Church,  13  N.  J.  Eq.  77,  15  N.  J.  Eq.  500. 
In  this  case  a  religious  corporation  pur- 
chased, for  the  consideration  of  one  thousand 
dollars,  a  tract  of  land,  taking  an  absolute  con- 
veyance in  fee  upon  a  special  trust,  among 
others,  that  it  should  be  held  "  as  an  evangeli- 
cal Lutheran  church  forever,"  and  should  not 
be  alienated,  disposed  of,  charged,  or  encum- 
bered by  deed,  mortgage,  or  by  any  other 
ways  or  means.  A  mortgage  subsequently 
given  by  the  corporation  upon  this  property 
was  held  valid.  The  court  said:  "  The  trust 
was  not  created  by  gift  or  devise.  The  land 
was  purchased  by  the  corporation  for  a  valu- 
able consideration,  and  the  church  has  been 
erected,  it  must  be  presumed,  by  the  funds  of 
the  corporation.  The  trust,  therefore,  in  the 
deed,  it  is  fair  to  assume,  was  inserted  by  the 
defendants  at  their  own  instance  and  for  their 
own  benefit  and  protection.  *  *  *  Where 
property  is  given  to  a  corporation  in  trust  for 
a  charitable  use,  the  trust  is  the  creature  of 
the  donor.  He  may  impose  upon  it  such  char- 
acter, conditions,  and  qualifications  as  he  may 
see  fit.  Property  being  a  gift,  no  wrong  is 
thereby  done  to  the  creditors  of  the  corpora- 
tion, and  a  court  of  equity  may  well  protect 
and  enforce  all  the  conditions  of  the  gift.  But 
the  case  is  widely  different  where  a  corpora- 
tion attempts,  by  means  of  its  own  devising, 
however  honest  and  well-intentioned,  to  place 
its  own  property  beyond  the  reach  of  its  credit- 
ors. This  certainly  is  not  a  charitable  use 
which  a  court  of  equity  can  be  called  upon  to 
protect  and  enforce." 

See  also  Mills  v.  Davison,  (N.  J.  1896)  35 
Atl.  Rep.  1072. 

Recovery  for  Advances  Made  by  Trustee. —  It 
also  seems  that  a  trustee  cannot  recover  for  ad- 
vances made  by  him  for  the  benefit  of  the  trust 
in  case  of  a  charitable  trust  with  no  beneficiaries 
known  to  the  law.  French  v.  Griswold  Col- 
lege, 60  Iowa  482. 
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3.  Corporations  as  Trustees.  —  Phillips  Acad- 
emy v.  King,  12  Mass.  546;  Chapin  v.  School 
Dist.  No.  2,  35  N.  H.  445;  Taylor  v.  Bryn 
Mawr  College,  34  N.  J.  Eq.  101 ;  Protestant 
Episcopal  Education  Soc.  v.  Churchman,  80  Va. 
718;  Jones  v.  Habersham,  107  U.  S.  174;  Bene't 
College  v.  London,  2  W.  Bl.  1182;  Incorporated 
Soc.  v.  Richards,  1  Dr.  &  War.  258. 

In  New  York  a  charitable  corporation  cannot 
act  as  trustee  unless  such  power  is  expressly 
given  by  its  charter,  or  by  some  act  affecting 
its  charter  powers.  Jackson  v.  Hartwell.  8 
Johns.  (N.  Y.)  422;  Farmers'  L.  &  T.  Co.  v. 
Carroll,  5  Barb.  (N.  Y.)  613;  Matter  of  Howe, 
1  Paige  (N.  Y.)  214;  Levy  v.  Levy,  33  N.  Y. 
124;  Adams  v.  Perry,  43  N.  Y.  487;  Wetmore 
v.  Parker,  52  N.  Y.  458;  Fosdick  v.  Hempstead, 
125  N.  Y.  581;  Sherwood  v.  American  Bible 
Soc,  4  Abb.  App.  Dec.  (N.  Y.)  227.  If,  how- 
ever, property  is  granted  or  devised  to  a  cor- 
poration, partly  for  its  own  use  and  partly  for 
the  use  of  others,  its  power  to  take  and  hold 
for  its  own  use  involves,  it  is  said,  the  power 
to  execute  the  entire  trust.  Matter  of  Howe, 
1  Paige  (N.  Y.)  214;  Currin  v.  Fanning,  13  Hun 
(N.  Y.)  458;  Sheldon  v.  Chappell,  47  Hun  (N. 
Y.)  59- 

4.  Municipal  Corporations.  —  Robinson's  Es- 
tate, 63  Cal.  620,  sustaining  a  trust  to  the 
mayor,  etc.,  of  San  Francisco,  for  the  relief  of 
the  destitute  women  and  children  of  the  city; 
Peynado  v.  Peynado,  82  Ky.  5,  sustaining  a 
bequest  for  establishing  an  orphan  asylum 
"  under  the  patronage  and  care  of  the  city 
authorities"  of  the  city  of  Malaga,  in  Spain; 
Mary's  Succession,  2  Rob.  (La.)  438,  where  the 
trust  was  for  "  the  orphans  of  the  First  Munici- 
pality "  of  New  Orleans;  Webb  v.  Neal,  5  Allen 
(Mass.)  575,  where  the  trust  fund  was  given  to 
a  city,  the  income  to  be  used  in  the  purchase 
of  fuel,  to  be  given  or  sold  at  low  prices  to  cer- 
tain needy  persons;  Drury  v.  Natick,  10  Allen 
(Mass.)  169;  Chambers  v.  St.  Louis,  29  Mo. 
543;  Barkley  v.  Donnelly,  112  Mo.  561;  Cin- 
cinnati University  v.  McMicken,  6  Ohio  Cir. 
Ct.  Rep.  188;  Philadelphia  v.  Elliott,  3  Rawle 
(Pa.)  170,  where  the  bequest  was  in  trust  for 
the  erection  of  a  hospital;  Franklin  v.  Phila- 
delphia, 2  Pa.  Dist.  Rep.  435;  Philadelphia  v. 
Fox,  64  Pa.  St.  169;  Lawrence  County  v. 
Leonard,  83  Pa.  St.  206;  Bell  County  v.  Alex- 
ander, 22  Tex.  350,  73  Am.  Dec.  268;  Vidal  v. 
Philadelphia,  2  How.  (U.  S.)  127;  McDonogh 
v.  Murdoch,  15  How.  (U.  S.)  367;  Perin  v. 
Carey,  24  How.  (U.S.)  465;  Girard  v.  Philadel- 
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4.  Unincorporated  Associations  as  Trustees.  —  On  this  point  the  cases  are  not 

numerous  and  they  are  in  conflict.1 

Officers  of  Unincorporated  Societies.  —  Donations  to  the  officers  of  such  associations 
as  trustees,  are  sustained,  however.2 

5.  Liability  for  Negligence  of  Agents.  —  With  regard  to  the  liability  of  chari- 
table corporations  or  their  trustees  for  the  negligence  of  agents  or  employees, 
there  is  some  difference  of  opinion,  but  the  decided  weight  of  authority  denies 
such  liability;  this  on  two  grounds:  first,  that  if  this  liability  were  admitted, 
the  trust  fund  might  be  wholly  destroyed  and  diverted  from  the  purpose  for 
which  it  was  given,  thus  thwarting  the  donor's  intent,  as  the  result  of  negli- 
gence for  which  he  was  in  no  wise  responsible :  second,  that  since  the  trustees 
cannot  divert  the  funds  by  their  direct  act,  from  the  purposes  for  which  they 
were  donated,  such  funds  cannot  be  indirectly  diverted  by  the  tortious  or 
negligent  acts  of  the  managers  of  the  funds  or  their  agents  or  employees.3 


phia,  7  Wall.  (U.  S.)  I,  holding  that  the  right 
of  a  municipal  corporation  to  hold  property 
devised  to  it  in  trust  is  not  affected  by  a 
change  of  name,  an  enlargement  of  area,  or  an 
increase  in  the  number  of  its  corporators.  To 
like  effect,  Mclntire  v.  Zanesville,  17  Ohio  St. 
352;  Zanesville  Canal,  etc.,  Co.  v.  Zanesville, 

20  Ohio  4S3;  Faversham  v.  Ryder,  18  Beav. 
318;  Wrexham  v.  Tamplin,  28  L.  T.  N.  S.  761, 

21  W.  R.  768. 
Devise  to  a  State.  —  In  Bedford  v.  Bedford, 

(Ky.  1896)  35  S.  W.  Rep.  926,  a  devise  in  trust 
to  the  state  of  Kentucky  for  a  charitable  pur- 
pose was  sustained. 

See  also  In  re  Yale  College,  67  Conn.  237. 

To  the  Contrary.  —  In  Dailey  v.  New  Haven, 
60  Conn.  314,  it  was  held  that  the  city  had  no 
power  to  administer  a  trust  for  "  deserving 
indigent  persons  not  paupers;  "  and  in  Mason 
•v.  Methodist  Episcopal  Church,  27  N.  J.  Eq. 
47,  that  townships  were  not  the  proper  trustees 
of  a  fund  to  be  used  for  the  education  of  poor 
or  orphan  children  of  the  town. 

In  New  York,  by  statute,  municipal  corpora- 
tions are  authorized  to  take  and  hold  property 
in  trust  for  certain  purposes.  Laws  of  1840,  c. 
318.  A  bequest  made  by  a  citizen  of  another 
state  to  a  town  in  New  York  which,  under  the 
laws  of  the  latter  state,  is  incapable  of  taking 
the  trust,  is  not  void  on  that  account;  but  the 
court  will  order  the  fund  to  be  paid  over  to  the 
town  upon  the  passage  of  an  act  by  the  legis- 
lature of  New  York,  enabling  it  to  take  and 
administer  the  trust  under  the  terms  of  the 
will.  Fellows  v.  Miner,  119  Mass.  541.  In 
New  York,  also,  it  is  held  that  a  devise  to  the 
government  of  the  United  States  for  purposes 
of  charity  is  void,  on  the  ground  that  the  tes- 
tamentary capacity  given  by  the  statute  of 
wills  of  New  York  extends  only  to  devises  to 
natural  persons,  and  to  such  corporations  as  are 
authorized  by  the  laws  of  the  state  to  take  by 
devise.  Matterof  Fox's  Will,  52  N.  Y.  530,  11 
Am.  Rep.  751;  U.  S.  v.  Fox,  94  U.  S.  315. 

1.  Unincorporated  Societies.  —  In  Pickering  v. 
Shotwcll,  10  Pa.  St.  23,  such  a  trust  was  sus- 
tained. In  Burr  v.  Smith,  7  Vt.  241,  29  Am. 
Dec.  154,  it  was  said  that  a  gift  to  a  charitable 
use  may  be  decreed,  notwithstanding  the  per- 
sons who  are  to  carry  it  into  effect  are  a  society 
unincorporated;  and  a  similar  principle  was 
apparently  adopted  in  Smith  v.  Nelson,  18  Vt. 
511,  and  in  the  earlv  case  of  Charles  v.  Hunni- 
cutt,  5  Call  (Va.)  311.     In  Philadelphia  Bap- 


tist Assoc.  v.  Hart,  4  Wheat.  (U.  S.),  it  was  held 
that  an  unincorporated  association  could  not 
take  as  trustee,  and  the  same  rule  prevails  in 
New  York.  Hart  v.  Hamburger,  (City  Ct.)  I 
N.  Y.  St.  Rep.  293. 

2.  Officers.  —  Williams  v.  First  Presb.  Soc, 
1  Ohio  St.  478;  Burr  v.  Smith,  7  Vt.  241,  29 
Am.  Dec.  154;  Wellbeloved  v.  Jones,  1  Sim.  & 
S.  40;  Carter  v.  Green,  3  Kay  &  J.  591; 
Shrewsbury -z'.  Hornby,  5  Hare  406. 

3.  Authorities  Denying  Liability  for  Servant's 
Negligence —  United  States.  —  Union  Pac.  R. 
Co.  v.  Artist,  19  U.  S.  App.  612,  60  Fed.  Rep. 
365. 

Connecticut.  —  Hearns  v.  Waterbury  Hos- 
pital, 06  Conn.  98. 

Kentucky.  —  Williamson  v.  Louisville  Indus- 
trial School,  95  Ky.  251,  44  Am.  St.  Rep.  243. 

Maryland.  —  Perry  v.  House  of  Refuge,  63 
Md.  20,  52  Am.  Rep.  495. 

Massachusetts .  —  McDonald  v.  Massachusetts 
General  Hospital,  120  Mass.  432,  21  Am.  Rep. 
529;  Benton  v.  Boston  City  Hospital,  140 
Mass.  13,  54  Am.  Rep.  436. 

Michigan.  —  Downes  v.  Harper  Hospital, 
101  Mich.  555,  45  Am.  St.  Rep.  427. 

New  York.  —  Van  Tassell  v.  Manhattan 
Eye,  etc.,  Hospital,  (Supreme  Ct.)  15  N.  Y. 
Supp.  620,  and  note  citing  unreported  cases. 

Pennsylvania.  —  Boyd  v.  Insurance  Patrol, 
113  Pa.  St.  269;  Fire  Ins.  Patrol  v.  Boyd,  120 
Pa.  St.  624,  6  Am.  St.  Rep.  745. 

See  also  Richardson  v.  Carbon  Hill  Coal 
Co.,  6  Wash.  52. 

A  corporation,  although  much  of  its  work  is 
of  a  charitable  nature,  whose  purposes  are  also 
social,  and  include  the  giving  of  lectures  and 
of  theatrical  and  other  entertainments  for  the 
benefit  of  its  members,  the  provision  of  a 
gymnasium  and  of  athletic  sports  for  promot- 
ing the  health,  and  the  sale  of  food  at  a  coffee 
or  lunch  counter,  is  not  within  the  exemption 
which  protects  public  charitable  corporations 
from  liability  for  the  negligence  of  servants. 
Chapin  v.  Holyoke  Young  Men's  Christian 
Assoc.,  165  Mass.  280. 

Authorities  Enforcing  Liability  for  Servant's 
Act — Rhode  Island. —  Glavin  v.  Rhode  Island 
Hospital,  12  R.  I.  411,  34  Am.  Rep.  675. 

New  Brunswick.  —  Donaldson  v.  General 
Public  Hospital,  30  New  Bruns.  279. 

See  also  Levingston  v.  Lurgan  Union,  Ir. 
Rep.  2  C.  L.  202. 

In  Breux  v.  Montreal,  Q.  L.  R.  9  Super.  Ct. 
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Foreign  Charities^ 


6.  Trustees'  Application  of  Fund  Resorted  to  where  Instrument  Ambiguous.  — 

In  construing  doubtful  terms  in  the  instrument  establishing  the  charity,  the 
court  may  resort  to  the  original  and  long-continued  application  of  the  charity 
by  the  trustees.1 

7.  Effect  of  Death  of  Executors  with  Mere  Power  of  Appointment.  —  If  executors 
be  vested  with  a  mere  power  of  appointment,  with  no  special  trust  attached  to 
it,  such  power  of  appointment  must  be  exercised  by  the  executors,  if  at  all. 
In  case  of  their  failure  to  exercise  it,  the  unappointed  property  goes  to  the 
testator's  heirs  or  representatives,  and  the  charity  intended  cannot  be 
effectuated.2 

VIII.  Foreign  Charities.  —  The  general  rule  to  be  deduced  from  the  facts 
and  the  language  of  the  cases  is  that  the  validity  of  a  charitable  devise  of  lands 
depends  upon  the  law  of  the  state  where  the  land  lies,  and  of  a  charitable 
bequest  of  personal  property  upon  the  laws  of  the  state  where  the  testator  had 
his  domicil.3 


503,  it  is  held  that  a  hospital  is  responsible  for 
the  communication  of  disease  to  a  person  occu- 
pying an  adjoining  building,  where  the  disease 
is  communicated  through  negligence  in  the 
operation  of  a  scarlet  fever  hospital,  and  the 
disinfecting  of  the  clothing  of  fever  patients  in 
a  shed  adjoining,  which  forms  part  of  the  hos- 
pital premises;  and  where  such  fever  hospital 
is  operated  under  the  control  of  the  city,  the 
latter  is  also  responsible. 

England.  —  In  Heriot's  Hospitals.  Ross,  12 
CI.  &  F.  507,  a  case  decided  in  the  House  of 
Lords  on  appeal  from  the  Scotch  Court  of  Ses- 
sions, the  doctrine  was  laid  down  that  a  char- 
itable corporation  is  not  liable  for  the  negli- 
gent act  of  its  servants.  In  each  of  the  judg- 
ments delivered  in  the  House  of  Lords,  Dun- 
can v.  Findlater,  6  CI.  &  F.  894,  was  cited  and 
relied  on. 

In  Holliday  v.  St.  Leonard,  11  C.  B.  N.  S. 
192,  103  E.  C.  L.  192,  it  was  held  that  trustees 
for  public  purposes  are    exempt  from  the 

application  of  the  rule  of  respondeat  superior. 
But  in  the  leading  case  of  Mersey  Docks,  etc., 
Trustees  v.  Gibbs,  L.  R.  1  H.  L.  93,  11  H.  L. 
Cas.  636,  it  was  held  that  a  corporation  which 
has  been  intrusted  by  statute  to  perform  cer- 
tain works  and  to  receive  tolls  for  the  use  of 
those  works,  although  the  tolls  are  devoted 
solely  to  the  maintenance  of  the  works,  and  are 
not  applicable  to  the  use  of  the  corporation  or 
the  corporators,  is  liable  for  the  negligence 
of  its  own  servants.  Lord  Wensleydale,  in 
giving  judgment,  commented  on,  and  dis- 
sented from,  the  observations  of  Lord  Cot- 
tenham  in  Duncan  v.  Findlater,  6  CI.  &  F. 
894;  but  neither  in  the  judgment  delivered 
in  the  House  of  Lords  nor  in  the  advisory 
opinion  of  the  judges  in  answer  to  questions 
propounded  by  the  lords,  is  the  case  of  Heriot's 
Hospital  v.  Ross,  12  CI:  &  F.  507,  alluded  to. 
In  the  opinion  of  the  judges,  Holliday  v.  St. 
Leonard,  11  C.  B.  N.  S.  192,  103  E.  C.  L.  192, 
is  distinguished.  The  latter  case  is  stated  in 
Foreman  v.  Canterbury,  L.  R.  6  Q.  B.  214,  to 
have  been  overruled  by  Mersey  Docks,  etc., 
Trustees  v.  Gibbs,  L.  R.  1  H.  L.  93.  But  it  is 
treated  as  a  valid  authority,  and  is  dis- 
tinguished in  Coe  v.  Wise,  L.  R.  1  Q.  B.  711. 
Th~  result  of  all  the  cases  is  somewhat  in 
doubt.  They  have  not  been  applied  to  the  im- 
mediate question  under  discussion  by  the  Eng- 
lish courts    themselves.      In    Donaldson  v. 


General  Public  Hospital,  30  New  Bruns.  279, 
the  majority  of  the  court  concluded  that 
Heriot's  Hospitals.  Ross,  12  CI.  &  F.  507,  was 
overruled  by  Mersey  Docks,  etc.,  Trustees  v. 
Gibbs,  L.  R.  1  H.  L  93,  but  Tuck,  J.,  strongly- 
dissented,  being  of  the  opinion  that  the  former 
case  was  not  overruled,  but  that  the  two  cases 
stood  together,  and  of  this  opinion  was  the 
Supreme  Court  of  Pennsylvania  in  Fire  Ins. 
Patrol  v.  Boyd,  120  Pa.  St.  624,  6  Am.  St.  Rep. 
745.  All  the  English  cases  are  elaborately  ex- 
amined in  Hearns  v.  Waterbury  Hospital,  66 
Conn.  98. 

1.  Church  of  Christ  v.  Reorganized  Church, 
71  Fed.  Rep.  250;  Atty.-Gen.  v.  Dublin,  38  N. 
H.  459;  Hale  v.  Everett,  53  N.  H.  9,  16  Am. 
Rep.  82;  Atty.-Gen.  v.  Oxford,  13  Can.  Sup. 
Ct.  294,  reversing  17  Nova  Scotia  107. 

2.  Fontain  v.  Ravenel,  17  How.  (U.  S.)  369, 
where  a  testator  directed  his  executors,  after 
the  death  of  his  wife,  to  dispose  of  his  property 
for  the  use  of  such  charitable  institutions  in 
Pennsylvania  and  South  Carolina  as  they 
should  deem  most  beneficial  to  mankind.  The 
executors  died  without  exercising  the  power, 
and  it  was  held  that  the  charity  could  not  be 
carried  out.  Down  v.  Worrall,  1  Myl.  &  K. 
561. 

3.  Foreign    Charities  —  Conflict    of    Laws  — 

United  States.  —  Vidal  v.  Philadelphia,  2  How. 
(U.  S.)  127;  Lorings  v.  Marsh,  6  Wall.  (U.  S.) 
337;  Wheeler  z>.  Smith,  9  How.  (U.  S.)  55;  Mc- 
Donogh  v.  Murdoch,  15  How.  (U.  S.)  367; 
Fontain  v.  Ravenel,  17  How.  (U.  S.)  369;  Perin 
v.  Carey,  24  How.  (U.  S.)  465;  Domestic,  etc.. 
Missionary  Soc.  v.  Gaither,  62  Fed.  Rep.  422; 
Wood  v.  Paine,  66  Fed.  Rep.  807;  U.  S.  v. 
Fox,  94  U.  S.  315;  Kain  v.  Gibboney,  101  U. 
S.  362;  Russell  v.  Allen,  107  U.  S.  163;  Jones 
v.  Habersham,  107  U.  S.  174;  White  v.  Keeler, 
30  U.  S.  App.  275,  68  Fed.  Rep.  796. 

Connecticut.  — Crum  v.  Bliss,  47  Conn.  592. 
Massachusetts.  —  Healy  v.  Reed,  153  Mass. 
197. 

New  York.  —  Downing  v.  Marshall,  23  N. 
Y.  366,  80  Am.  Dec.  290;  Bascom  v.  Albertson, 
34  N.  Y.  584;  Manice  v.  Manice,  43  N.  Y.  303; 
White  v.  Howard,  46  N.  Y.  144,  Draper  v. 
Harvard  College,  57  How.  Pr.  (N.  Y.  Supreme 
Ct.)  269;  Matter  of  Huss,  126  N.  Y.  5^7 ;  Cross 
v.  tj.  S.  Trust  Co.,  131  N.  Y.  330,  27  Am.  St. 
Rep..  597;  Hope  v.  Brewer,  136  N.  Y.  126; 
Dammert  v.  Osborn,  140  N.  Y.  30. 
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Courts  of  One  State  Will  Not  Administer  a  Foreign  Charity,  but  they  will  direct  the 
money  devoted  to  it  to  be  paid  over  to  the  proper  parties,  leaving  its  adminis- 
tration to  the  courts  of  the  state  where  the  charity  is  to  be  established.1 

IX.  Purposes  Held  Charitable  —  1.  In  General.  —  In  general,  it  may  be 
said  that  those  purposes  are  charitable  which  are  enumerated  in  the  statute 
43  Eliz.,  c.  4,  or  are  within  its  spirit  and  intendment.2  They  may  be  divided 
into  seven  classes,  which  will  now  be  examined. 

2.  Maintenance  and  Support  of  Religion.  —  The  maintenance  and  advance- 
ment of  religion  are  deemed  to  be  charitable  uses  within  the  statute  of  43 
Eliz.,  being  referred  to  therein  in  the  phrase  "  repair  of  churches."  3 


Ohio.  — American  Bible  Soc.  v.  Marshall,  15 
Ohio  St.  537. 

Pennsylvania.  —  Hildeburn's  Estate,  8  Pa. 
Co.  Ct.  Rep.  369;  Thompson  v.  Swoope,  24 
Pa.  St.  474. 

West  Virginia. — Lewisburg  Baptist  Uni- 
versity v.  Tucker,  31  W.  Va.  622. 

In  White  v.  Howard,  38  Conn.  342,  it  was 
held  that  a  devise  to  a  New  York  corporation 
which,  under  the  laws  of  that  state,  had  no 
authority  to  take  by  devise,  was  valid  in  Con- 
necticut; it  being  conceded,  however,  that  the 
case  would  have  been  otherwise  had  the  char- 
ter of  the  corporation  deprived  it  of  the  power 
so  to  take.  A  directly  opposite  conclusion  was 
reached  in  Starkweather  v.  American  Bible 
Soc,  72  111.  50,  22  Am.  Rep.  133,  which  arose 
out  of  the  same  facts. 

Provision  by  Testator  in  Case  of  Trustee's  Re- 
fusal to  Accept.  —  Where  a  testator  bequeathed 
sums  to  sundry  charities,  with  a  provision 
that,  if  any  of  the  trusts  should  not  be  ac- 
cepted, the  amount  intended  therefor  should 
be  divided  proportionately  in  augmentation  of 
such  as  should  be  accepted,  and  the  city  of 
New  Haven,  the  trustee  named  in  the  will  to 
administer  a  trust  for  the  aid  of  "  deserving 
indigent  persons  not  paupers,"  refused  to  ac- 
cept the  bequest,  the  court  held  that  the  city 
had  no  power  to  take  and  administer  such  a 
trust,  it  not  being  within  the  powers  given  it 
by  its  charter;  that,  taking  all  the  provisions 
of  the  charitable  bequest  together,  it  could  not 
be  regarded  as  the  intention  of  the  testator 
that  a  refusal  on  the  part  of  the  city  to  accept 
should  defeat  the  trust,  and  that  the  court 
would  effectuate  the  gift  by  the  appointment 
of  a  trustee,  if  necessary.  Dailey  -'.  New 
Haven,  60  Conn.  314. 

But  where,  under  a  similar  will,  the  state 
of  Connecticut  was  named  as  a  trustee  to  ap- 
ply a  fund  "  toward  the  maintenance  of  any 
institution  for  the  care  and  relief  of  idiots,  im- 
beciles, or  feeble-minded  persons,"  and  the 
state  declined  to  act,  it  was  held  that  the  fund 
so  set  apart  should  go  to  the  augmentation  of 
the  other  charities  in  accordance  with  the  di- 
rection of  the  will.  In  re  Yale  College,  67 
Conn.  237,  the  court  distinguishing  Bailey  v. 
New  Haven,  60  Conn.  314,  upon  the  ground 
mainly  that,  in  that  case,  the  trustee  named 
was  incompetent,  while  the  State  of  Connec- 
ticut was  a  trustee  competent  to  accept  the 
trust. 

1.  Minet  v.  Vulliamy,  I  Russ.  113,  note; 
Emery  v.  Hill,  1  R  uss.  112;  Atty.-Gen.  v. 
Lepinc,  2  Swanst.  181;  Taylor  v.  Bryn  Mawr 
College,  34  N.  J.  Eq.  101;  Parsons  v.  Lyman, 
20  N.  Y.  103;  Chamberlain  v.  Chamberlain,  43 
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N.  Y.  424.  See  also  Peynado  v.  Peynado,  82 
Ky.  5- 

Refusal  of  Foreign  Trustees  to  Act.  —  A  British 
subject  bequeathed  certain  funds  to  the  presi- 
dent and  vice-president  of  the  United  States 
and  the  governor  of  Pennsylvania  upon  trust 
to  build  and  endow  a  college  for  the  instruc- 
tion of  youth  in  the  state  of  Pennsylvania,  and 
directed  that  moral  philosophy  should  be 
taught  therein,  and  a  professor  should  be  en- 
gaged to  inculcate  and  advocate  the  natural 
rights  of  the  black  people  of  every  clime  and 
country,  until  they  should  be  restored  to  an 
equality  of  rights  with  their  white  brethren 
throughout  the  Union.  The  trustees  declined 
to  act,  and  disclaimed  the  gift.  The  will  was 
made  while  slavery  was  a  subsisting  institu- 
tion in  the  United  States,  but  at  the  time  of 
the  hearing  it  appeared  that  the  equality  of  the 
black  people  had  already  been  substantially 
established  throughout  the  Union.  It  was 
held  that,  the  court  having  no  power  to  enforce 
the  trust  nor  to  settle  a  trust  for  the  adminis- 
tration of  the  charity  cy  pres,  the  object  failed, 
and  the  funds  fell  into  the  residue.  New  v. 
Bonaker,  L.  R.  4  Eq.  655. 

2.  See  supra,  this  title,  Origin  of  furisdiction 
of  Equity  over  Charitable  Trusts —  True  Sig- 
nificance of  the  Statute. 

3.  Statute  43  Eliz.,  as  Sanctioning  Religious  Uses. 
—  "  No  kind  of  charitable  trust  finds  less  sup- 
port in  the  words  of  the  statute  of  43  Eliz.  than 
the  large  class  of  pious  and  religious  uses  to 
which  the  statute  contains  no  more  distinct  ref- 
erence than  in  the  words  '  repair  of  churches.' 
*  *  *  [Such]  uses  are  clearly  not  within 
the  strict  words  of  the  statute,  and  can  only  be 
brought  within  its  purview  by  the  largest  ex- 
tension of  its  spirit."  Gray,  J.,  in  Jackson  v. 
Phillips,  14  Allen  (Mass.)  552. 

Church  Schism  —  Property  Rights.  —  Where  a 
religious  body  becomes  divided,  and  the  right 
to  the  corporate  property  is  in  conflict,  the 
civil  courts  will  consider  and  determine  which 
of  the  divisions  submits  to  the  regular  order  of 
the  church,  local  and  general.  This  division 
is  entitled  to  the  property.  In  determining 
which  of  the  divisions  has  maintained  the  cor- 
rect doctrine,  the  findings  of  the  supreme 
ecclesiastical  tribunal  of  the  denomination  in 
question  are  binding  upon  the  civil  courts. 

United  States.  —  Smith  v.  Swormstcdt,  16 
How.  (U.  S.)  288;  Watson  v.  Jones,  13  Wall. 
(U.  S.)  680;  Bouldin  v.  Alexander,  15  Wall. 
(U.  S.)  131. 

Connecticut.  —  Second  Ecclesiastical  Soc.  v. 
First  Ecclesiastical  Soc,  23  Conn.  255. 

Illinois.  —  Ferraria  v.  Vasconcellos,  31  III. 
25;  Brunnenmeyer  v.  Buhre,  32  III.  183. 
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Erection,  Maintenance,  and  Repair  of  Church  Building,  etc.  —  This  class  includes  trusts 
for  the  di  ction,  maintenance,  and  repair  of  church  buildings,  etc.,  and  the 
conveyance  of  land  for  purposes  of  such  erection  ; 1  the  support  of  ecclesiastical 
denominations  and  organizations,  and  the  promotion  of  various  religious 
opinions;2  Sunday  school  purposes ; 3  the  circulation  of  religious  literature, 
and  the  benefit  of  societies  having  that  for  their  object;4  the  support  of 
missions  and  missionary  enterprises;5  the  maintenance  of  preaching;6  the 


Indiana.  —  White  Lick  Quarterly  Meeting, 
etc.,  v.  White  Lick  Quarterly  Meeting,  etc.,  89 
Ind.  136. 

Massachusetts.  —  Baker  v.  Fales,  16  Mass. 
48S. 

New  Jersey.  —  Den  v.  Bolton,  12  N.  J.  L. 
206. 

New  York.  —  Gable  v.  Miller,  10  Paige  (N. 
Y.)  627;  Kniskern  v.  Lutheran  Churches,  1 
Sandf.  Ch.  (N.  Y.)  439;  Robertson  v.  Bullions, 
11  N.  Y.  256;  People  v.  Steele,  2  Barb.  (N.  Y.) 
397;  Bellport  Parish  v.  Tooker,  29  Barb.  (N. 
Y.)  256. 

Ohio.  —  First  Presb.  Soc.  v.  First  Presb. 
Soc,  25  Ohio  St.  128. 

Bequest  to  Take  Effect  When  Congregation 
Formed.  —  Where  a  bequest  is  made  to  a 
church  to  take  effect  whenever  a  congregation 
shall  be  formed,  the  proper  ecclesiastical 
authorities  are  the  judges  of  the  formation  of 
such  congregation.  Fidelity  Ins.,  etc.,  Co.'s 
Appeal,  99  Pa.  St.  443. 

1.  Erection  and  Maintenance  of  Churches  — 
England.  — Hart  v.  Brewer,  Cro.  Eliz.  449; 
Any. -Gen.  v.  Chester,  1  Bio.  C.  C.  444;  Brodie 
v.  Chandos,  1  Bro.  C.  C.  444,  note;  Any. -Gen. 
v.  Vivian,  1  Russ.  226;  Adnam  v.  Cole,  6 
Beav.  353;  In  re  Church  of  Donington-on- 
Baine,  6  Jur.  N.  S.  290;  In  re  Palatine  Estate 
Charity,  39  Ch.  Div.  54;  Cresswell  v.  Cress- 
well,  L.  R.  6  Eq.  69. 

Arkansas.  —  Grissom  v.  Hill,  17  Ark.  483. 
Connecticut.  —  Hughes  v.  Daly,  49  Conn.  34. 
Maine.  —  Swasey  v.  American  Bible  Soc,  57 
Me.  523. 

Massachusetts.  —  Old  South  Soc.  v.  Crocker, 
119  Mass.  1,  20  Am.  Rep.  299  ;  Morville  v. 
Fowle,  144  Mass.  109;  Bartlett,  Petitioner, 
163  Mass.  509. 

Missouri.  —  St.  George's  Church  Soc.  v. 
Branch,  120  Mo.  226. 

New  York.  —  Wright  v.  Methodist  Episcopal 
Church,  Hoffm.  Ch.  (N.  Y.)  202;  Reformed 
Protestant  Dutch  Church  v.  Mott,  7  Paige 
(N.  Y.)  77,  32  Am.  Dec.  613;  Wetmore  v. 
Parker,  52  N.  Y.  450;  Lougheed  v.  Dykeman's 
Baptist  Church,  129  N.  Y.  211. 

2.  Support  of  Denominations  —  England.  — 
Shrewsbury  v.  Hornby,  5  Hare  406;  Atty.- 
Gen.  v.  Lawes,  8  Hare  32;  In  re  Barnett,  29 
L.  J.  Ch.  871;  Atty.-Gen.  v.  Hickman,  2  Eq. 
Cas.  Abr.  193,  pi.  14;  Lloyd  v.  Spillet,  2  Atk. 
148;  Atty.-Gen.  v.  Fowler,  15  Ves.  Jr.  85; 
Atty.-Gen.  v.  Pearson,  3  Meriv.  353;  Bradshaw 
v.  Tasker,  2  Myl.  &  K.  221;  West  v.  Shuttle- 
worth,  2  Myl.  &  K.  684;  Walsh  v.  Gladstone, 
1  Phil.  290;  Matter  of  Michael's  Trust,  28 
Beav.  39;  Thornton  v.  Howe,  31  Beav.  14; 
Atty.-Gen.  v.  Guise,  2  Vern.  266. 

Illinois.  —  Alden  v.  St.  Peter's  Parish, 
158  111.  631. 

Massachusetts. — Earle  v.  Wood,  8  Cush. 
(Mass.)  430;  First  Universalist  Soc.  v.  Fitch, 


8  Gray  (Mass.)  421;  Dexter  v.  Gardner,  7 
Allen  (Mass.)  243. 

New  Jersey.  —  Goodell  v.  Union  Assoc.,  etc., 
29  N.  J.  Eq.  32. 

New  York.  —  Wright  v.  Methodist  Episcopal 
Church,  Hoffm.  Ch.  (N.  Y.)  202. 

Pennsylvania.  —  Magill  v.  Brown,  Bright. 
(Pa.)  347;  App  v.  Lutheran  Congregation,  6 
Pa.  St.  201. 

3.  Sunday  School.  —  Conklin  v.  Davis,  63 
Conn.  377;  Eutaw  Place  Baptist  Church  v. 
Shively,  67  Md.  493,  1  Am.  St.  Rep.  412; 
Fairbanks  v.  Lamson,  99  Mass.  533;  Morville 
v.  Fowle,  144  Mass.  109;  Bartlett,  Petitioner, 
163  Mass.  509;  Mason  v.  Methodist  Episcopal 
Church,  27  N.  J.  Eq.  47;  Cowan's  Estate,  4 
Pa.  Dist.  Rep.  435;  Atty.-Gen.  v.  Jolly,  1  Rich. 
Eq.  (S.  Car.)  99;  Carter  v.  Green,  3  Kay  &  J. 
59T- 

4.  Circulation  of  Religious  Literature.  —  Atty.- 
Gen.  v.  Winchelsea,  3  Bro.  C.  C.  373;  Carter 
v.  Balfour,  19  Ala.  814;  Probate  Judge  v.  Wel- 
come, 72  Me.  496,  39  Am.  Rep.  349;  Kelly  v. 
Nichols,  17  R.  I.  306;  Atty.-Gen.  v.  Jolly,  1 
Rich.  Eq.  (S.  Car.)  99;  Frierson  v.  General 
Assembly,  7  Heisk.  (Tenn.)  683;  Burr  v. 
Smith,  7  Vt.  241,  29  Am.  Dec.  154. 

5.  Missions  —  England.  —  Society,  etc.,  v. 
Atty.-Gen.,  3  Russ.  142. 

United  States.  —  Domestic,  etc.,  Missionary 
Soc.  v.  Gaither,  62  Fed.  Rep.  422. 

Alabama.  —  Carter  v.  Balfour,  19  Ala.  814. 
California.  —  Hewitt's  Estate,  94  Cal.  376. 
Iowa. — Johnson  v.  Mayne,  4  Iowa  180. 
Kentucky.  —  Kinney  v.  Kinney,  86  Ky.  610. 
Massachusetts.  —  Bartlet  -'.   King,  12  Mass. 
536,  7  Am.  Dec.  99;    Sohier   v.  St.  Paul's 
Church,   12  Met.  (Mass.)  250;    Fairbanks  v. 
Lamson,  99  Mass.  533;    Missionary  Soc.  v. 
Chapman,  128  Mass.  265. 

New  Jersey.  —  De  Camp  v.  Dobbins,  29  N. 
J.  Eq.  36. 

New  York.  —  Sheldon  v.  Chappell,  47  Hun 

(N.  Y.)  59- 

Pennsylvania.  —  Presbyterian  Board  of 
Foreign  Missions  v.  Culp,  151  Pa.  St.  467. 

South  Carolina.  —  Atty.-Gen.  v.  Jolly,  I  Rich. 
Eq.  (S.  Car.)  99;  Gibson  v.  McCall,  1  Rich.  L. 
(S.  Car.)  174. 

Tennessee. — Dickson  v.  Montgomery,  1  Swan 
(Tenn.)  348;  Frierson  v.  General  Assembly, 
7  Heisk.  (Tenn.)  683. 

Vermont.  —  Burr  v.  Smith,  7  Vt.  241,  29  Am. 
Dec.  154. 

Virginia.  —  Missionary  Soc.  v.  Calvert,  32 
Gratt.  (Va.)  357. 

6.  Maintenance  of  Preaching.  —  Pember  v. 
Kingston,  Tothill,  96,  4  Vin.  Abr.  484;  Pensterd 
v.  Pavier,  Tothill,  96,  4  Vin.  Abr.  485;  Andrews 
v.  Andrews,  110  111.  223;  Brown  v.  Kelsey,  2 
Cush.  (Mass.)  243;  Cory  Universalist  Soc.  v. 
Beatty,  28  N.  J.  Eq.  570;  Sowers  v.  Cyrenius, 
39  Ohio  St.  29. 

926  Volume  V. 


Purposes  Held  Charitable. 


CHARITIES. 


Maintenance  of  Religion. 


benefit  and  support  of  the  clergy;1  the  education  of  theological  students;2 
the  spread  and  support  of  the  gospel.3 

General  Religious  Purposes  or  pious  uses  have  been  held  to  constitute  a 
sufficiently  specific  object  to  give  validity  to  charitable  gifts.4 

The  Saying  of  Masses  for  the  Souls  of  the  Dead  is  a  provision  about  which  the  cases 
are  not  in  accord.  In  England,  a  bequest  for  such  a  purpose  is  void  as  being 
a  superstitious  use.5    In  the  United  States,  the  doctrine  of  superstitious  uses 


1.  Support  of  Clergy  —  England.  —  Loyd  v. 
Spillet,  3  P.  Wms.  344;  Any. -Gen.  v.  Cock,  2 
Ves.  273;  Doe  v.  Aldridge,  4T.  R.  264;  Gibson 
v.  Representative  Church  Body,  L.  R.  9  Ir. 
Ch.  1;  Atty.-Gen.  v.  Gladstone,  13  Sim.  7; 
Pennington  v.  Buckley,  6  Hare  453,  11  Jur. 
468. 

Connecticut.  —  Bishops'  Fund  v.  Eagle  Bank, 
7  Conn.  476. 

Illinois.  —  Alden  v.  St.  Peter's  Parish,  158 
111.  631;  Andrews  v.  Andrews,  no  111.  223. 

Iowa.  — Johnson  v.  Mayne,  4  Iowa  180. 

Maryland.  —  Eutaw  Place  Baptist  Church  v. 
Shively,  67  Md.  493,  I  Am.  St.  Rep.  412. 

Massachusetts.  —  Bartlett,  Petitioner,  163 
Mass.  509. 

New  Hampshire.  — Atty.-Gen.  v.  Dublin,  38 
N.  H.  459- 

New  York.  —  Williams  v.  Williams,  8  N.  Y. 
525;  Theological  Seminary  v.  Kellogg,  16 
N.  Y.  83. 

Pennsylvania.  —  Thompson  v.  Swoope,  24 
Pa.  St.  474;  Fidelity  Ins.,  etc.,  Co.'s  Appeal, 
99  Pa.  St.  443- 

South  Carolina.  —  Gibson  v.  McCall,  I  Rich. 
L.  (S.  Car.)  174. 

Tennessee.  —  Methodist  Episcopal  Church, 
South,  v.  Hinton,  92  Tenn.  1888;  State  v. 
Smith,  16  Lea  (Tenn.)  664. 

Vermont.  —  Smith  v.  Nelson,  18  Vt.  511. 

A  bequest  to  trustees  to  expend  the  income 
or  any  portion  of  the  trust  fund  "in  grants  for 
or  towards  the  purchase  of  advowsons  or  pre- 
sentations "  is  not  a  good  charitable  bequest. 
In  re  Hunter,  (1897)  I  Ch.  518. 

2.  Education  of  Theological  Students.  —  Storrs 
Agricultural  School  v.  Whitney,  54  Conn.  342; 
McCord  v.  Ochiltree,  8  Blackf.  (Ind.)  15; 
Swasey  v.  American  Bible  Soc,  57  Me.  523; 
Witman  v.  Lex,  17  S.  &  R.  (Pa.)  88,  17  Am. 
Dec.  644;  Mann  v.  Mullin,  84  Pa.  St.  297; 
Dickson  v.  Montgomery,  I  Swan  (Tenn.)  348; 
Carter  v.  Green,  3  Kay  &  J.  591. 

A  bequest  for  the  education  of  the  testator's 
nephew  for  the  ministry  is  not  a  charitable  or 
religious  use  McMillen's  Appeal,  11  W.  N. 
C.  (Pa.)  440. 

3.  Spread  of  Gospel.  —  In  re  Lea,  34  Ch.  Div. 
528;  Mills  v.  Farmer,  1  Meriv.  55,  19  Ves. 
Jr.  483;  "to  all  Christians  except  Roman 
Catholics,"  Bruce  v.  Presbytery,  L.  R.  I  H.  L. 
Sc.  96;  In  re  Fearn's  Will,  27  W.  R.  392;  Atty.- 
Gen.  v.  Wallace,  7  B.  Mon.  (Ky.)6n;  Bartlet 
v.  King,  12  Mass.  536,  7  Am.  Dec.  99;  Hinckley 
v.  Thatcher,  139  Mass.  477;  Morville  v.  Fowle, 
144  Mass.  109;  Second  Congregational  Soc.  v. 
First  Congregational  Soc,  14  N.  H.  315; 
Bryant  v.  McCandless,  7  Ohio,  pt.  ii.,  135; 
American  Tract  Soc.  v.  Atwater,  30  Ohio  St. 
77,  27  Am.  Rep.  422. 

4.  A  gift  by  will  "  to  the  poor  and  the  service 
of  God"  is  a  good  charitable  gift.  In  re 
Darling,  (1896)  I  Ch.  50. 


In  Powerscourt  v.  Powerscourt,  1  Moll. 
616,  a  gift  to  "  the  service  of  my  Lord  and 
Master  and  I  trust  Redeemer  "  was  held  valid, 
the  court  saying  that  a  bequest  to  pious  uses 
sufficiently  designates  a  specific  object,  and 
that  the  bequest  in  question  could  not  be  dis- 
tinguished from  a  bequest  to  pious  uses. 

These  cases,  it  will  be  noticed,  are  from 
jurisdictions  where  the  cy-pres  doctrine  is  in 
full  force. 

5.  Masses  for  Dead  a  Superstitious  Use  in  Eng- 
land.—  Adam's  Case,  4  Coke  104/';  Pitts  v. 
James,  1  Rolle  416;  Hart  v.  Brewer,  Cro.  Eliz. 
449;  Atty.-Gen.  v.  Fishmongers'  Co.,  2  Beav. 
151 ;  Heath  v.  Chapman,  2  Drew.  417;  West  v. 
Shuttleworth,  2  Myl.  &  K.  684;  In  re  Blun- 
dell's  Trusts,  30  Beav.  360. 

The  Statute  1  Edw.  VI.  related  only  to  super- 
stitious uses  of  particular  descriptions  then  ex- 
isting, but  it  has  been  considered  as  establish- 
ing the  illegality  of  gifts  to  such  uses  on 
principles  of  public  policy.  The  clause  of  the 
statute,  however,  which  gives  to  the  king 
property  so  devoted  does  not  affect  gifts  to 
such  uses,  subsequent  to  .the  statute;  but  the 
gifts  being  void,  and  the  crown  not  being  able 
to  claim  either  under  1  Edw.  VI.  or  under  the 
authorities  which  give  the  crown  the  right  to 
direct  the  application  of  charitable  legacies  (for 
gifts  to  superstitious  uses  are  not  charitable), 
property  devoted  to  such  void  uses  goes  to- 
heirs  or  next  of  kin.  West  v.  Shuttleworth, 
2  Myl.  &  K.  684. 

Ontario  —  Bequest  for  Masses  Valid.  —  In  On- 
tario the  direction  in  a  will  to  the  testator's 
executor  to  appropriate  £15  for  masses  for  the 
testator's  soul,  to  be  apportioned  in  a  particular 
manner  between  clergymen  named  in  the  will 
and  the  officiating  clergyman  of  the  city  of 
Toronto,  was  held  to  be  a  legal  gift  and  not 
void  as  a  bequest  for  superstitious  uses. 
Elmsley  v.  Madden,  18  Grant's  Ch.  (U.  C> 
38O.  In  delivering  the  opinion  of  the  court, 
Strong,  V.  C,  said:  "  By  our  law  all  bodies  of 
Christians  enjoy  equal  toleration,  unless,  in- 
deed, the  privileges  guaranteed  to  the  Roman 
Catholic  Church  by  the  capitulation  of  Quebec 
and  Montreal,  and  the  Treaty  of  Paris,  1763, 
and  the  Quebec  Act,  14  George  III.,  c.  83, 
which  directs  that  in  Canada  the  free  exercise 
of  the  Roman  Catholic  religion  shall  be  en- 
joyed, give  that  church  peculiar  rights  and 
privileges.  This  question  was  much  discussed 
in  the  argument  before  me,  but  I  do  not  feel 
called  upon  to  determine  it,  as,  for  the  first 
reason  I  have  given,  it  is  clear  that  there  is 
nothing  in  our  law  which  prevented  the  tes- 
tator from  appropriating  this  sum  of  money  to 
a  purpose  which  his  religion  had  taught  him 
was  one  of  importance  to  his  spiritual  welfare." 

In  Ireland,  Bequests  for  Masses  for  the  donors' 
souls  have  been  held  valid.    Read  v.  Hodgcns, 
7  Ir.  Eq.  Rep.  17;  Commissioners  v.  Walsh,  7 
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does  not  obtain, 1  and  a  bequest  of  this  character  has  been  held  valid  as  a 
charitable  trust,*  or  as  a  valid  bequest  where  made  to  an  ascertained  person  or 
institution.3  Other  courts  have  held  that  such  a  bequest  is  invalid  as  a  trust, 
there  being  no  beneficiary  capable  of  enforcing  it.4 


Ir.  Eq.  Rep.  24,  note.  See  also  Brennan  v. 
Brennan,  lr.  Rep.  2  Eq.  321. 

Hut  such  bequests  are  not  held  to  be  char- 
itable, and  are  therefore  void  if  so  framed  as 
to  infringe  the  rule  against  perpetuities. 
Kehoe  -'.  Wilson,  L.  R.  7  Ir.  Ch.  10. 

1.  Doctrine  of  Superstitious  Uses  Does  Not 
Obtain  in  United  States.  —  Expressions  to  the 
effect  that  the  doctrine  of  superstitious  uses 
has  no  place  in  the  jurisprudence  of  the  United 
States  are  found  in  Kehoe  v.  Kehoe,  (111.  Cir. 
Ct.)  22  Am.  L.  Reg.  N.  S.  656,  12  Abb.  N.  Cas. 
(N.  Y.)  427,  note;  Holland  v.  Alcock,  108  N.  Y. 
312,  2  Am.  St.  Rep.  420;  Gilman  v.  McArdle, 
49  N.  Y.  Super.  Ct.  463,  12  Abb.  N.  Cas.  (N. 
Y.)4I4,  reversed  on  other  points  in  99  N.Y.451, 
52  Am.  Rep.  41;  Hagenmeyer  v.  fianselman, 
2  Dem.  (N.  Y.)  87.  See  also  Seibert's  Appeal, 
18  W.  N.  C.  (Pa.)  276,  quoted  from  in  a  subse- 
quent note  to  this  paragraph. 

2.  Masses  for  Dead  a  Charitable  Trust.  —  A  tes- 
tatrix by  will  authorized  a  person  named  to 
withdraw  from  the  bank  a  sum  which  she  had 
there  deposited,  "  said  money  to  be  disposed 
of  as  follows,  part  for  my  burial  and  funeral 
expenses,  and  the  residue  for  charitable  pur- 
poses, masses,  etc."  It  was  held  that  the  be- 
quest created  a  charitable  trust,  and  that,  the 
nominee  having  died  without  qualifying  as 
trustee,  the  court  might  appoint  a  successor 
who  should  administer  the  trust  according  to 
the  directions  of  the  will.  The  court  said: 
"  Masses  are  religious  ceremonials  or  observ- 
ances of  the  church  of  which  she  was  a  mem- 
ber, and  come  within  the  religious  or  pious 
uses  which  are  upheld  as  public  charities." 
Schouler,  Petitioner,  134  Mass.  426. 

A  Religious  Use  —  Pennsylvania  Statutes.  —  A 
bequest  of  a  sum  of  money  to  be  expended  in 
masses  for  the  repose  of  the  testator's  soul  is 
a  bequest  for  a  religious  use  within  the  Penn- 
sylvania act  of  1855,  prohibiting  devises  or  leg- 
acies for  charitable  or  religious  uses  unless  by 
will  executed  at  least  one  month  before  the 
death  of  the  testator.  Rhymer's  Appeal,  93 
Pa.  St.  142,  39  Am.  Rep.  736. 

3.  Bequest  to  Specific  Person  for  Masses  Valid.  — 
In  Seibert's  Appeal,  18  W.  N.  C.  (Pa.)  276,  a 
Catholic  priest  bequeathed  a  certain  sum 
"  which  my  executors  shall  pay  to  the  pastor 
at  Newry,  Blair  County,  for  masses  for  the  re- 
pose of  "  the  souls  of  the  testator,  his  relatives 
and  parishioners.  It  was  held  that  the  bequest 
was  valid,  and  the  executors  were  ordered  to 
pay  the  sum  specified  to  the  pastor  at  Newry, 
to  be  used  by  him  as  directed  in  the  will.  The 
court,  by  Gordon,  J.,  said:  "As  in  this  coun- 
try, from  the  very  nature  of  its  institutions, 
what  was  at  one  time  known  in  England  as 
superstitious  uses  have  no  recognition  in  our 
laws,  and  as  all  the  various  dogmas  of  the  sev- 
eral Christian  sects  are  to  be  treated  with  equal 
reverence  and  respect,  a  religious  or  charitable 
bequest,  whether  for  the  founding  of  a  church 
or  to  purchase  masses  for  the  dead,  must  be 
regarded  as  valid,  and  is  to  be  interpreted  and 


enforced  in  such  a  manner  as  may  best  accord 
with  the  will  of  the  testator." 
Bequest  Upheld  —  Direction  for  Masses  Directory. 

—  A  devise  of  a  certain  sum  of  money  for  the 
benefit  of  a  Catholic  church,  with  the  direction 
that  services  shall  be  held  in  the  said  church 
yearly  for  the  soul  of  the  testator,  is  a  valid 
bequest  for  a  charitable  use,  and  is  not  invali- 
dated by  the  direction  in  regard  to  services  for 
the  soul  of  the  testator,  such  direction  being' 
a  request  rather  than  a  condition.  Seda  v. 
Huble,  75  Iowa  429,  9  Am.  St.  Rep.  495. 

4.  Bequest  for  Masses  Invalid  as  Gift,  or  Trust, 
Public  or  Private.  —  In  Festorazzi  v.  St.  Joseph's 
Catholic  Church,  104  Ala.  327,  the  testator  be- 
queathed "  to  the  Roman  Catholic  Church  of 
St.  Joseph,  in  the  city  of  Mobile,  the  sum  0/ 
two  thousand  dollars,  also  to  be  used  in  solemn 
masses  for  the  repose  of  my  soul."  The  be- 
quest was  held  invalid  because  (1)  it  could  not 
be  considered  a  gift  to  the  church  for  its  own 
general  uses,  since  it  was  to  be  employed  in 
masses  for  the  soul  of  the  testator,  and  any 
other  application  would  contravene  the  tes- 
tator's purpose;  (2)  it  could  not  be  held  valid 
as  a  charitable  trust,  because  not  open  to  an 
indefinite  number  of  persons,  citing  3  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.),  pp.  123,  126, 
127;  (3)  it  could  not  be  held  valid  as  a  private 
trust,  because  there  was  no  living  beneficiary 
who  could  enforce  it. 

Bequest  for  Masses  Failing  for  Lack  of  Bene- 
ficiary. —  In  Holland  v.  Alcock,  108  N.  Y.  312, 
2  Am.  St.  Rep.  420,  reversing  40  Hun  (N.  Y.) 
372,  3  How.  Pr.  N.  S.  (N.  Y.)  106,  the  validity 
of  bequests  of  this  description  was  much  dis- 
cussed, and  it  was  held  that  a  bequest  of  per- 
sonalty to  the  executors  of  the  testator  in  trust 
"  to  be  applied  by  them  for  the  purpose  of  hav- 
ing prayers  offered  in  a  Roman  Catholic  church, 
to  be  by  them  selected,  for  the  repose  of  my 
soul  and  the  souls  of  my  family,  and  also  the 
souls  of  all  others  who  may  be  in  purgatory," 
was  invalid  on  the  ground  that  under  the 
peculiar  laws  of  New  York  all  trusts,  char- 
itable as  well  as  private,  are  void  in  the  ab- 
sence of  a  defined  beneficiary  entitled  to  en- 
force their  execution,  and  that  a  power  given 
to  executors  to  select  a  beneficiary  does  not 
obviate  the  objection  unless  the  persons  or  cor- 
porations from  among  whom  the  selection  is  to 
be  made  are  so  defined  and  limited  that  a  court 
of  equity  would  have  power  to  enforce  the  exe- 
cution of  the  trust,  or,  in  default  of  a  selection, 
to  decree  an  equal  distribution  among  all  the 
beneficiaries.  In  rendering  the  opinion  of  the 
court,  Rapallo,  J.,  said:  "  This  discussion  has 
proceeded  in  answer  to  the  claim  that  the  church 
or  churches  where  the  masses  were  to  be  sol- 
emnized were  the  intended  object's  of  the  tes- 
tator's bounty  and  the  beneficiaries  of  the 
trust;  but  the  correctness  of  that  position  is  by 
no  means  conceded.  It  is,  however,  not  neces- 
sary to  discuss  it.  If  the  bequest  had  been  of 
a  sum  of  money  to  an  incorporated  Roman 
Catholic  church  or  churches  duly  designated 
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3.  The  Support  and  Promotion  of  Education.  —  The  support  and  promotion  of 
education  referred  to  in  the  statute  43  Eliz.  in  the  phrases  "  schools  of  learning," 
"free  schools,"  "scholars  in  universities,"  "education  and  preferment  of 
orphans,"  form  an  extensive  field  of  charitable  trusts. 

Trusts  for  This  Purpose  are  Highly  Favored,  and  it  has  been  said  that  all  gifts  for 
the  promotion  of  education  are  charitable  in  a  legal  sense.1  This  class 
includes  trusts  for  the  education  of  children  of  a  particular  district  or  neighbor- 
hood,8 and  the  support  of  public  or  free  schools,  including  the  erection  of 
buildings,  and  the  payment  of  teachers.3 


by  the  testator,  and  authorized  by  law  to  re- 
ceive such  bequests  for  the  purpose  of  the  sol- 
emnization of  masses,  a  different  question 
would  arise.  But  such  is  not  this  case.  The 
bequest  is  to  the  executors  in  trust,  to  be  by 
them  applied  for  the  purpose  of  having  prayers 
offered  in  any  Roman  Catholic  church  they 
may  select." 

Where  a  testator  by  his  will  bequeathed  to 
his  executor  five  hundred  dollars  to  be  ex- 
pended in  masses  for  the  repose  of  his  soui,  it 
was  held,  following  Holland  v.  Alcock,  108  N. 
Y.  312,  2  Am.  St.  Rep.  420,  that  the  bequest 
was  void,  but  the  executor,  who  had  expended 
two  hundred  and  fifty  dollars  with  the  assent 
of  the  residuary  legatee,  was  held  entitled  to  a 
credit  for  the  sum  expended  as  against  a  cred- 
itor who  had  failed  to  present  his  claims 
against  the  estate  within  the  time  prescribed 
by  the  statute,  the  executor  at  such  time  hav- 
ing had  ample  funds  in  his  hands  to  pay  all 
debts  of  which  he  had  knowledge.  O'Conner 
■v.  Gifford,  117  N.  Y.  275,  affirmed  in  (Supreme 
Ct.)  3  N.  Y.  Supp.  337,  which  reversed  6  Dem. 
(N.  Y.)  71.  See  also  Schwartz  v.  Bruder,  6 
Dem.  (NT.  Y.)  169. 

New  York  —  Bequest  to  Designated  Clergyman 
for  Masses.  —  It  has  been  held,  however,  that  a 
bequest  to  a  designated  clergyman  of  the 
Roman  Catholic  church,  for  masses  to  be  said 
in  such  church  for  the  repose  of  the  soul  of 
the  testator,  is  a  valid  bequest.  Vanderveer  v. 
McKane,  25  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
105;  Howard's  Estate,  5  N.  Y.  Misc.  Rep. 
(Westchesler  County  Surrogate  Ct.)  295. 

Direction  to  Executor  to  Expend  for  Masses 
Upheld.  —  And  in  two  cases  a  direction  in  a  will 
to  the  testator's  executors  to  expend  a  certain 
amount  in  masses  for  the  soul  of  the  testator 
has  been  held  valid.  Matter  of  Backes,  9  N. 
Y.  Misc.  Rep.  (Erie  County  Surrogate  Ct.)  504; 
Hagenmeyer  v.  Hanselman,  2  Dem.  (N.  Y.)  87. 

Contract  Inter  Vivos  for  Masses  after  Death.  — 
In  Gilman  v.  McArdle,  99  N.  Y.  451,  52  Am. 
Rep.  41,  reversing  49  N.  Y.  Super.  Ct.  463,  12 
Abb.  N.  Cas.  (N.  Y.)  414.  the  deceased  had  in 
her  lifetime  placed  in  the  hands  of  the  defend- 
ant a  sum  of  money,  on  his  promise  to  apply  it 
to  certain  purposes  during  the  lifetime  of  the 
deceased  and  her  husDand,  and  after  the  death 
of  both  to  pay  their  funeral  expenses  and  to 
expend  what  should  remain  in  procuring 
masses  to  be  said  for  the  repose  of  their  souls. 
The  court  held  that  the  facts  established  a 
valid  contract  inter  vivos  to  be  performed 
after  the  death  of  the  promisee,  and  that  there 
was  nothing  illegal  in  the  purpose  for  which 
the  expenditure  was  to  be  made,  and  no  want 
of  definiteness  in  the  duty  assumed  by  the 
promisor,  and  that  there  being  no  breach  of 
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contract,  but  the  promisor  being  ready  and 
willing  to  perform  it,  he  was  entitled  as 
against  the  legal  representatives  of  the  prom- 
isee to  retain  the  consideration. 

1.  Charities  for  Education.  —  Russell  v.  Allen, 
107  U.  S.  172.  This  must  be  understood, 
however,  as  having  reference  to  donations  to 
institutions  and  for  objects  which  are  char- 
itable in  a  legal  sense,  and  in  which  the  ele- 
ment of  private  gain  is  wanting.  A  gift  to  an 
educational  institution  conducted  for  purposes 
of  pecuniary  profit  would  be  void  as  a  charity. 
Stratton  v.  Physio-Medical  College,  149  Mass. 
505,  14  Am.  St.  Rep.  442. 

2.  Children  of  Particular  Locality  —  England. 
—  Dent  v.  Allcroft,  30  Beav.  335;  Hartshorne 
v.  Nicholson,  26  Beav.  58. 

Alabatna. —  Williams  v.  Pearson,  38  Ala. 
299. 

Delaware.  —  State  v.  Griffith,  2  Del.  Ch.  392. 
Georgia.  —  Newson  v.  Starke,  46  Ga.  88. 
Indiana.  —  Richmond  v.  State,  5  Ind.  334; 
Ex  p.  Lindley,  32  Ind.  367;  Craig  v.  Secrist, 
54  Ind.  419. 

Maine.  —  Swasey  v.  American  Bible  Soc,  57 
Me.  523. 

Massachusetts.  —  Atty.-Gen.  v.  Briggs,  164 
Mass.  561. 

Missouri.  —  Sappington  v.  School  Fund 
Trustees,  123  Mo.  32. 

New  Jersey. — Stevens  v.  Shippen,  28  N.  J. 
Eq.  487;  Green  v.  Blackwell,  (N.  J.  1896)  35 
Atl.  Rep.  375. 

Ohio.  —  Mclntire  v.  Zanesville,  17  Ohio  St. 
352;  Cincinnati  University  v.  McMicken,  6 
Ohio  Cir.  Ct.  Rep.  188. 

Oregon. — In  re  John's  Will,  (Oregon  1896) 
47  Pac.  Rep.  341. 

Tennessee. — State  v.  Smith,  16  Lea  (Tenn.) 
664. 

Vermont. — Clement  v.  Hyde,  50  Vt.  716,  28 
Am.  Rep.  522. 

3.  Public  or  Free  Schools  —  England.  —  Atty.- 
Gen.  v.  Lonsdale,  I  Sim.  105;  Hill  v.  Jones.  2 
W.  R.  657;  Cawood  v.  Thompson,  17  Jur.  798; 
Johnston  v.  Swann,  3  Madd.  457;  Dent  v. 
Allcroft,  30  Beav.  335;  Salusbury  v.  Denton, 
3  Kay  &  J.  529;  Crafton  v.  Frith,  20  L.  J.  Ch. 
198;  Ingleby  v.  Dobson,  4  Russ.  342. 

United  States.  —  McDonogh  v.  Murdoch,  15 
How.  (U.  S.)  367;  Perin  v.  Carey,  24  How. 
(U.  S.)  465. 

Illinois.  —  Heuscr  v.  Harris,  42  111.  425; 
Price  v.  School  Directors,  58  111.  452. 

Indiana. — Skinner  v.  Harrison  Tp.,  116 
Ind.  139. 

Massachusetts.  —  Tainter  v.  Clark,   5  Allen 
(Mass.)  66,  where  the  devise  was  for  the  pur- 
pose of  maintaining  a  school  where  no  book  of 
instruction  was  to  be   used  except  spelling- 
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Private  Institutions  — Professorships  —  Scholarships.  —  The  founding  and  Support  of 
private  institutions  of  learning,  the  endowment  of  professorships  and  scholar- 
ships,1 and  the  training  of  apprentices  2  are  also  included. 

Public  Libraries. —  Also  the  establishment  and  maintenance  of  public  libraries,3 
the  general  diffusion  of  knowledge,  and  the  advancement  of  education  and 
learning.1 

other  Educational  Purposes  include  the  education  of  the  deaf  and  dumb;5  funds 
for  the  giving  of  prizes  and  medals;6  educational  purposes  connected  with 
churches;7  the  advancement  of  agricultural  knowledge;8  the  education  of  the 
poor.9 


books  and  the  Bible.  Second  Religious  Soc. 
v.  Harriman,  125  Mass.  321;  Sears  v.  Chap- 
man, 158  Mass.  400;  Quincy  v.  Any. -Gen., 
160  Mass.  431;  Bartlett,  Petitioner,  163  Mass. 
509;  Any. -Gen.  v.  Briggs,  164  Mass.  561. 

Michigan.  —  Hatheway  v.  Sackett,  32  Mich. 
97- 

New  Hampshire.  — Adams  Female  Academy 
v.  Adams,  65  N.  H.  225. 

Ohio.  —  Board  of  Education  v.  Ladd,  26 
Ohio  St.  210. 

Oregon. — Raley  v.  Umatilla  County,  15 
Oregon  172;  In  re  John's  Will,  (Oregon  1896) 
47  Pac.  Rep.  341. 

Pennsylvania.  —  Wright  v.  Linn,  9  Pa.  St. 
433;  Martin  v.  McCord,  5  Watts  (Pa.)  493,  30 
Am.  Dec.  342;  McKissick  v.  Pickle,  16  Pa.  St. 
140;  Barr  v.  Weld,  24  Pa.  St.  84;  Pickering  v. 
Shotwell,  10  Pa.  St.  23. 

Rhode  Island.  —  Meeting  St.  Baptist  Soc.  v. 
Hail,  8  R.  I.  234. 

Tennessee.  —  State  v.  Smith,  16  Lea  (Tenn.) 
664;  State  v.  Ausmus,  (Tenn.  1895)  35  S.  W. 
Rep.  1021. 

Texas.  —  Bell  County  v.  Alexander  22  Tex. 
350,  73  Am.  Dec.  268. 

A  bequest  to  establish  free  schools  is  not  in- 
valid because  the  state  has  provided  for  the 
maintenance  of  free  public  schools  within  the 
same  territory.  Green  v.  Blackwell,  (N.  J. 
1896)  35  Atl.  Rep.  375;  In  re  John's  Will, 
(Oregon  1896)47  Pac.  Rep.  341. 

1.  Endowing  Private  Institutions,  Professor- 
ships, Scholarships  —  England.  —  Yates  v.  Uni- 
versity College,  L.  R.  8  Ch.  454;  Atty.-Gen.  v. 
Green,  2  Bro.  C.  C.  492;  Atty.-Gen.  v.  Hart- 
ley, 4  Bro.  C.  C.  412;  Buckland  v.  Bennett, 
Law  Journal  Notes  (1887)  7. 

United  States.  —  Russell  v.  Allen,  107  U.  S. 
163. 

California.  — -  Spence  v.  Widney,  (Cal.  1896) 
46  Pac.  Rep.  463. 

Illinois.  —  Santa  Clara  Female  Academy  v. 
Sullivan,  116  111.  375,  56  Am.  Rep.  776. 

Kentucky.  —  Curling  v.  Curling,  8  Dana  (Ky.) 
38,  33  Am.  Dec.  475. 

Maryland.  —  Barnum  v.  Baltimore,  62  Md. 
275,  50  Am.  Rep.  219. 

New  Jersey.  —  Taylors.  Bryn  Mawr College, 
34  N.  J.  Eq.  IOI. 

New  York.  —  Theological  Seminary  v.  Kel- 
logg, 16  N.  Y.  83. 

Pennsylvania.  — Cresson's  Appeal,  30  Pa.  St. 
437- 

Rhode  Island.  —  Pell  v.  Mercer,  14  R.  I.  412. 

Tennessee.  —  Dickson  v.  Montgomery,  I 
Swan  (Tenn.)  348;  Franklin  v.  Armfield,  2 
Sneed  (Tenn.)  305. 

Wisconsin.  —  Dodge  v.  Williams,  46  Wis.  70. 

Quebec.  —  In  Ross  v.  Ross,  25  Can.  Sup.  Ct. 
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307,  reversing  on  this  point,  Q.  L.  R.  2  Q.  B. 
413,  it  was  held  that  a  college  where  youth 
were  instructed  in  the  higher  branches  of 
learning,  and  especially  young  men  intended 
for  the  ministry  of  the  Presbyterian  church  in 
Canada,  who  were  entitled  to  receive  a  free 
general  and  theological  education,  and  were 
assisted  by  scholarships,  did  not  come  within 
the  description  of  a  charitable  institution 
according  to  the  ordinary  meaning  of  the 
words.  "  For,"  said  Strong,  C.  J.,  "  in  admin- 
istering the  law  of  the  province  of  Quebec,  we 
have,  of  course,  nothing  to  do  with  technical 
charities  under  the  English  law  and  the  statute 
of  Elizabeth." 

2.  Apprentices.  —  Atty.-Gen.  v.  Winchelsea, 
3  Bro.  C.  C.  373;  Atty.-Gen.  v.  Minshull,  4 
Ves.  Jr.  11;  Smith  Charities  v.  Northampton, 
10  Allen  (Mass.)  498 ;  Franklin  v.  Philadelphia, 
2  Pa.  Dist.  Rep.  435. 

3.  Dascomb  v.  Marston,  80  Me.  223;  Drury 
v.  Natick,  10  Allen  (Mass.)  169;  Bartlett,  Peti- 
tioner, 163  Mass.  509;  Maynard  v.  Woodward, 
36  Mich.  423;  Brown  v.  Pancoast,  34  N.  J.  Eq. 
321;  Donohugh's  Appeal,  86  Pa.  St.  312;  Man- 
ners v.  Philadelphia  Library  Co.,  93  Pa.  St. 
165,  39  Am.  Rep.  741;  Atty.-Gen.  v.  Marchant, 
L.  R.  3  Eq.  424. 

4.  Diffusion  of  Knowledge  and  Education  — Eng- 
land. —  Whickers.  Hume,  14  Beav.  509;  Beau- 
mont v.  Oliveira,  L.  R.  6  Eq.  534;  U.  S.  v. 
Drummond,  MS.,  May  12,  1838,  cited  and 
approved  in  Whicker  v.  Hume,  7  H.  L.  Cas. 
155. 

Indiana.  —  Sweeney  v.  Sampson.  5  Ind.  465. 

Massachusetts.  —  American  Academy,  etc.,  v. 
Harvard  College,  12  Gray  (Mass.)  582;  Low- 
ell et  al..  Appellants,  22  Pick.  (Mass.)  215; 
Weber  v.  Bryant,  161  Mass.  400. 

Missouri.  —  State  v.  Academy  of  Science,  13 
Mo.  App.  213. 

New  Hampshire.  —  Chapin  v.  School  Dist. 
No.  2,  35  N.  H.  445. 

Pennsylvania.  —  Thompson  v.  Swoope,  24 
Pa.  St.  474. 

5.  Education  of  Deaf  and  Dumb  Persons.  — 
American  Asylum  v.  Phoenix  Bank,  4  Conn. 
172,  10  Am.  Dec.  112. 

6.  Fund  for  Giving  Prizes.  —  Bartlett,  Peti. 
tioner,  163  Mass.  509;  Almy  v.  Jones,  17  R.  I. 
265;  Thompson  -'.  Thompson,  1  Coll.  C.  C. 
38i. 

7.  Educational  Purposes  Connected  with 
Churches.  —  Andrews  v.  Andrews,  no  111.  223; 
Newcomb  v.  St.  Peter's  Church,  2  Sandf.  Ch. 
(N.  Y.)  636. 

8.  Advancement  of  Agricultural  Knowledge.  — 
Rotch  v.  Emerson,  105  Mass.  431. 

9.  Education  of  the  Poor.  —  White  v.  McKeon, 
92  Ga.  343;  Hinckley's  Estate,  58  Cal.  457. 
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4.  The  Relief  of  the  Poor  and  Unfortunate.  —  The  next  class  of  charitable 
trusts  to  be  considered  has  for  its  object  the  relief  of  the  poor  and  unfortunate, 
referred  to  in  the  statute  in  the  phrases,  "relief  of  aged,  impotent,  and  poor 
people,"  "  for  ease  and  aid  of  poor  inhabitants,  concerning  payment  of  fifteens," 
"persons  decayed."    This  class  includes: — 

Poor  of  Certain  Locality.  —  Trusts  for  the  benefit  of  the  poor  of  a  certain  locality.1 
Widows,  Spinsters,  and  Orphans. — The  benefit  of  widows,  needy  single  women, 
and  orphans.2 

Poor  of  Church  or  Secret  Society.  —  The  relief  of  the  poor  of  a  church  or  a  secret 
society.3 


1.  Relief  of  Poor  of  Certain  Locality — Eng- 
land. —  Atty. -Gen.  v.  Clarke,  Ambl.  422;  In  re 
Campden  Charities,  iS  Ch.  Div.  310;  Bristow 
v.  Bristow,  5  Beav.  289;  Atty. -Gen.  Exeter, 
2  Russ.  45;  Atty. -Gen.  v.  Blizard,  21  Beav. 
233;  Hereford  v.  Adams,  7  Ves.  Jr.  324;  Wil- 
kinson v.  Malin,  2  Cromp.  &  J.  636;  Atty.- 
Gen.  v.  Brandreth,  1  Y.  &  Coll.  Ch.  200. 

United  States.  —  Wood  v.  Paine,  66  Fed. 
Rep.  807. 

Connecticut. — Tappan's  Appeal,  52  Conn. 
412  (for  the  benefit  of  indigent  unmarried 
Protestant  females,  residents  of  B.). 

Delaware.  — State  v.  Griffith,  2  Del.  Ch.  392. 

Georgia. — Augusta  v.  Walton,  77  Ga.  517. 

Illinois.  —  Heuser  v.  Harris,  42  111.  425; 
Prickett  v.  People,  88  111.  115;  Hunt  v.  Fow- 
ler, 121  111.  269. 

Indiana.  —  Lagrange  County  v.  Rogers,  55 
Ind.  297;  Erskine  v.  Whitehead,  84  Ind.  357. 

Iowa.  —  Phillips  -'.  Harrow,  93  Iowa  92. 

Louisiana.  —  State  v.  McDonogh,  8  La.  Ann. 
171. 

Maine.  —  Howard  v.  American  Peace  Soc, 
49  Me.  288;  Deering  v.  Adams,  37  Me.  264; 
Dascomb  v.  Marston,  80  Me.  223. 

Massachusetts. — Webb  v.  Neal,  5  Allen 
(Mass.)  575;  Fellows      Miner,  119  Mass.  541. 

New  Jersey.  —  Goodell  v.  Union  Assoc.,  etc., 
29  N.  J.  Eq.  32;  Hesketh  v.  Murphy,  35  N.  J. 
Eq.  23. 

New  York.  —  Fosdick  v.  Hempstead,  (Su- 
preme Ct.)  8  N.  Y.  Supp.  772. 

North  Carolina.  —  State  v.  Gerard,  2  Ired. 
Eq.  (N.  Car.)  210. 

Ohio.  —  Urmey  v.  Wooden,  1  Ohio  St.  160, 
59  Am.  Dec.  615;  Scott  v.  Marion  Tp.,  39  Ohio 
St.  153. 

Pennsylvania. — Trim's  Estate,  168  Pa.  St. 
395- 

Rhode  Island.  —  Derby  v.  Derby,  4  R.  I.  414. 

Tennessee.  —  Hornberger  v.  Hornberger,  12 
Heisk.  (Tenn.)  635. 

Texas.  —  Paschal  v.  Acklin,  27  Tex.  173. 

Vermont.  —  Sheldon  v.  Stockbridge,  67  Vt. 
299. 

Wisconsin.  —  Webster  v.  Morris,  66  Wis. 
366,  57  Am.  Rep.  278;  Sawtelle  v.  Witham, 
(Wis.  1896)  69  N.  W.  Rep.  72. 

Quebec.  —  An  incorporated  institution  for  the 
relief  of  the  aged  and  infirm  belonging  to  the 
communion  of  the  Church  of  England,  is  a 
charity.    Ross  v.  Ross,  25  Can.  Sup.  Ct.  307 
Q.L.  R.  2  Q.  B.  413. 

2.  England.  —  Powell  v.  Atty. -Gen.,  3  Mcriv. 
48;  Atty. -Gen.  v.  Comber,  2  Sim.  &  S.  93; 
Collinson  v.  Pater,  2  Russ.  &  My.  344;  Russell 
v.  Kellett,  3  Sm.  &  G.  264;  Thompson  v. 
Corby,  27  Beav.  649. 
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United  States.  —  Perin  v.   Carey,  24  How 
(U.  S.)  465;  Jones  v.  Habersham,  107  U.  S. 
174- 

Connecticut.  —  Beardsley  v.  Bridgeport,  53 
Conn.  489,  55  Am.  Rep.  152;  Camp  v.. 
Crocker,  54  Conn.  21. 

Indiana.  —  De  Bruler  v.  Ferguson,  54  Ind. 
549- 

Louisiana.  —  Mary's  Succession,  2  Rob.  (La.) 
43S;  Fink  v.  Fink,  12  La.  Ann.  301. 

Maine.  —  Swasey  v.  American  Bible  Soc,  57 
Me.  523. 

Massachusetts.  —  Fellows  v.  Miner,  119  Mass. 
541;  Sohier  v.  Burr,  127  Mass.  221. 

Tennessee.  —  Heiskell  v.  Chickasaw  Lodge. 
87  Tenn.  668. 

A  bequest  of  a  fund  to  trustees,  to  pay  the 
income  thereof  "  amongst  respectable  single 
women  of  good  character  above  the  age  of 
sixty  years,  to  be  paid  by  monthly  instal- 
ments, but  so  that  no  recipient  shall  receive 
more  than  ten  pounds  per  annum,"  is  a  good 
charitable  gift.  Re  Dudgeon,  74  L.  T.  613. 
In  delivering  judgment,  Sterling,  J.,  said 
that  it  was  not  absolutely  necessary  to  find 
poverty  expressed  in  so  many  words,  but  that 
the  court  would  look  at  the  whole  gift,  and  if 
it  came  to  the  conclusion  that  the  relief  of 
poverty  was  meant,  it  would  give  effect  to  the 
bequest,  although  the  word  was  not  used. 

Mutual  Societies  for  the  Aid  of  Members' 
Widows,  etc. —  In  Cunnack  v.  Edwards,  (1896) 
2  Ch.  679,  a  society  established  to  raise  a  fund 
by  the  subscriptions,  fines,  and  forfeitures  of  its 
principals  to  provide  annuities  for  the  widows 
of  its  deceased  members,  was  held  not  to  be  a 
charity  within  the  technical  meaning  of  that 
word;  Lord  Halsbury  saying:  "  I  do  not 
think  that  a  perfectly  business-like  arrange- 
ment like  this,  in  which  a  number  of  persons 
associate  together  and  contribute  funds  to  pro- 
vide for  their  own  widows,  has  ever  been 
regarded  as  charity." 

But  in  In  re  Buck,  (1896)  2  Ch.  727,  this  case 
was  distinguished,  and  a  friendly  society 
established  to  provide  by  subscriptions,  con- 
tributions, and  fines,  a  fund  for  the  relief  by 
annuity  of  the  members,  their  widows  and 
children,  if  in  distressed  circumstances,  was 
held  to  be  a  charity.  The  court  in  its  judg- 
ment laid  stress  upon  the  fact  that  the  society 
had  been  maintained  to  a  large  extent  by 
voluntary  subscriptions  or  donations,  that  it 
was  not  "  a  society  formed  and  maintained  on 
actuarial  principles,"  and  that  the  relief  pro- 
vided was  only  to  be  given  in  case  of  distress 
or  infirmity. 

3.  Poor  of  Churches,  etc.  —  Conklin  v.  Davis, 
63  Conn.  377;  Atty. -Gen.  v.  Old  South  Soc,  13. 
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CHARITIES. 


Maintenance  of  Hospitals,  etc. 


The  Poor  in  General.  —  And  also  for  the  relief  of  the  poor  in  general.1 
Gifts  for  Poor  Relations.  —  In  England,  a  perpetual  gift  for  the  benefit  of  the 
poor  relations  of  the  testator  or  any  other  person,  is  treated  as  a  charity  for 
the  poor  in  general,  with  a  preference  for  the  persons  related  to  the  testator  or 

the  persons  so  named,  as  the  case  may  be.* 

Other  Trusts  for  the  Poor  and  Unfortunate  are  trusts  "for  some  poor  deserving 

Jewish  family  residing  in"  A.,3  for  immigrants  on  their  way  to  the  West,4  for 
disabled  soldiers  and  seamen,5  for  the  reclamation  of  fallen  women.6 

5.  The  Founding  and  Maintenance  of  Hospitals  and  Charitable  Institutions.  — 
The  founding  and  maintenance  of  hospitals,  asylums,  homes  for  the  aged  and 
infirm,  etc.,  referred  to  in  43  Eliz.  in  the  phrases,  "relief  of  aged,  impotent, 
and  poor  people,"  "  relief  of  persons  decayed,"  form  another  division  of 
charitable  trusts.7 


Allen  (Mass.)  474;  Duke  v.  Fuller,  9  N.  H. 
536,  32  Am.  Dec.  392;  Bird  v.  Merklee,  144 
N.  Y.  544,  a  bequest  to  churches  to  buy  coal 
for  their  poor;  Witman  v.  Lex,  17  S.  &  R. 
(Pa.)  88,  17  Am.  Dec.  644,  to  buy  bread. 

1.  The  Poor  in  General.  —  Atty.-Gen.  v. 
Ranee,  Ambl.  422,  note  2;  Nash  v.  Morley,  5 
Beav.  177;  Reeve  v.  Atty.-Gen.,  3  Hare  191; 
Doughten  v.  Vandever,  5  Del.  Ch.  51;  Suter 
•v.  Hilliard,  132  Mass.  412,  42  Am.  Rep.  444; 
Bullard  v.  Chandler,  149  Mass.  532. 

2.  England  —  Gifts  for  Poor  Relations.  —  Atty.- 
Gen.  v.  Sidney  Sussex  College,  L.  R.  4  Ch. 
722;  Atty.-Gen.  v.  Northumberland,  7  Ch. 
Div.  745;  Isaac  v.  Defriez,  Ambl.  595;  White 
v.  White,  7  Ves.  Jr.  423;  Mackintosh  v. 
Townsend,  16  Ves.  Jr.  331;  Atty.-Gen.  v. 
Price,  17  Ves.  Jr.  371;  Bernal  v.  Bernal,  3 
Myl.  &  C.  559;  Gillam  v.  Taylor,  L.  R.  16  Eq. 
581. 

An  Immediate  Gift  to  such  relations,  whether 
directly  or  intrusted  to  the  discretion  of  exe- 
cutors or  trustees,  is  a  private  gift,  and  not  a 
charity.    Griffith  v.  Jones,  2  Rep.  in  Ch.  394. 

Massachusetts  and  New  Hampshire. —  In  Kent 
v.  Dunham,  142  Mass.  216,  56  Am.  Rep. 
667,  a  devise  to  trustees  "  to  appropriate  such 
part  of  the  principal  [as  they  may  deem  best 
for  the  aid]  of  those  of  my  children  and  their 
descendants  who  may  be  destitute  and  *  *  * 
need  such  aid,"  was  held  invalid,  as  not 
being  a  public  charity.  The  court  discussed 
the  English  cases,  and  declined  to  follow 
them.  In  Gafney  v.  Kenison,  64  N.  H.  354, 
however,  a  provision  in  a  will  that  the  income 
of  a  fund  should  be  applied  to  the  relief  of  the 
most  destitute  of  the  testator's  relatives,  was 
sustained  as  a  good  charity.  In  Darcy  v. 
Kelley,  153  Mass.  433,  a  devise  in  trust  to  be 
paid  over  to  the  Sisters  of  Charity  as  a  relief 
fund  for  the  poor,  the  same  to  be  applied  in 
the  first  place  to  the  relief  of  poor  relatives  of 
the  testator,  should  there  be  any  such,  was 
sustained.  The  case  presents  no  peculiar 
features,  however,  as  the  trust  was  substan- 
tially for  the  poor  in  general,  with  preference 
for  a  certain  class,  and  of  course  in  no 
wise  conflicts  with  the  earlier  Massachusetts 
case. 

Canada.  —  In  Ross  v.  Ross,  25  Can.  Sup.  Ct. 
307,  there  was  a  bequest  in  trust  for  the  testa- 
tor's "poor  relatives."  The  court  held  that  the 
phrase  would  include  only  those  whom  the  law, 
in  case  of  an  intestacy,  recognized  as  the  proper 
class  among  whom  to  divide  the  property  of  a 
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decedent.  The  general  validity  of  the  bequest 
was  not  passed  upon  by  the  court,  but  Tasche- 
reau  and  Fournier,  JJ.,  agreed  that  the  be- 
quest was  void  for  uncertainty.  The  latter 
said:  "  These  poor  relatives  are  not  pointed 
out  in  any  way,  and  cannot  be  ascertained  by 
any  event  indicated  by  the  testator.  The 
vague  and  uncertain  expression  which  the 
testator  has  used  renders  their  identification 
impossible,  and  ought  to  be  rejected.  *  *  * 
Every  legacy  made  to  an  uncertain  person 
must  be  considered  as  void.  Uncertain  per- 
sons are  those  whose  identity  is  not  determined 
by  the  will,  nor  susceptible  of  being  deter- 
mined by  the  happening  of  some  condition 
indicated  in  the  will." 

3.  Poor  Deserving  Jewish  Family.  —  Bronson 
v.  Strouse,  57  Conn.  147. 

4.  Emigrants.  —  Chambers  v.  St.  Louis,  29 
Mo.  543,  emigrants  in  general;  Barclay  v. 
Maskelyne,  4  Jur.  N.  S.  1294. 

5.  Disabled  Soldiers  and  Seamen.  —  Holmes  v. 
Coates,  159  Mass.  226. 

6.  Fallen  Women.  —  Mahony  v.  Duggan,  L. 
R.  Ir.  xi.  260. 

7.  Hospitals,  Charitable  Homes,  etc.  —  Eng- 
land.—  Masters  v.  Masters,  1  P.  Wms.  421; 
Beaumont  v.  Oliveira,  L.  R.  6  Eq.  534;  Tys- 
sen  Char.  Bequests,  174;  Foy  v.  Foy,  1  Cox 
163;  Atty.-Gen.  v.  Parsons,  8  Ves.  Jr.  186; 
Biscoe  v.  Jackson,  W.  N.  (1882)  16;  In  re 
Ovey,  29  Ch.  Div.  560. 

United  States.  —  Ould  v.  Washington  Hospi- 
tal, 95  U.  S.  303;  Hayes  v.  Pratt,  147  U.  S. 
557;  Jones  v.  Habersham,  107  U.  S.  174. 

Connecticut. — Coit  v.  Comstock,  51  Conn. 
352,  50  Am.  Rep.  29;  Tappan's  Appeal,  52 
Conn.  412;  Woodruff  v.  Marsh,  63  Conn.  125, 
38  Am.  St.  Rep.  346. 

Illinois. — Germain   v.  Baltes,  113  111. 
Holden  v.  Cook  County,  87  111.  275. 

Indiana.  —  Rush  County  v.  Dinwiddie, 
Ind.  128. 

Iowa.  —  Bond  v.  Home  for  Aged  Women, 
(Iowa  1895)  62  N.  W.  Rep.  838. 

Massachusetts.  —  Odell  v.  Odell,  10  Allen 
(Mass.)  1;  Gooch  v.  Association,  etc.,  109 
Mass.  558. 

Missouri. — Barkley  v.  Donnelly,  112  Mo. 
561. 

New  Jersey.  —  Atty.-Gen.  v. 
J.  Eq.  503. 

Pennsylvania.  —  Philadelphia 
Rawle  (Pa.)  170. 
Rhode  Island.  —  Pell  v.  Mercer,  14  R.  I.  4". 
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Purposes  Held  Not  Charitable. 


6.  Works  of  Public  and  General  Utility.  —  Works  of  public  and  general  utility, 
referred  to  in  43  Eliz.  in  the  phrases  "repair  of  bridges,"  "of  ports  and 
havens,"  "of  causeways,"  "of  sea  banks,"  "of  highways,"  are  charitable, 
including  repair  of  highways  and  bridges,1  drainage  of  land,2  the  purchase  of 
a  fire  engine  for  a  town,3  the  erection  of  a  town  house,'1  the  setting  out  of 
shade  trees,5  supplying  a  town  with  water,6  the  benefit  and  ornament  of  a 
town,7  the  improvement  of  a  town,8  the  reduction  of  the  national  debt,9 
various  public  institutions,10  for  municipal  purposes. 11 

7.  Charity  in  General.  —  Bequests  to  charity  in  general  have  been  held  valid 
and  enforceable  in  some  jurisdictions. 12 

8.  Miscellaneous  Charities.  —  Various  other  charities,  including  the  promo- 
tion of  peace,13  the  suppression  of  the  sale  of  intoxicating  liquor,1 1  the  abolition 
of  slavery  and  the  benefit  of  the  freedmen,15  the  curing  of  the  maladies  of 
animals,  their  general  benefit,  and  the  prevention  of  cruelty  towards  them,16  the 
establishment  and  repair  of  lifeboats,17  the  care  of  dependent  and  neglected 
children,18  the  release  of  debtors  from  prison,19  have  been  held  valid. 

X.  Purposes  Held  Not  Charitable.  —  Among  purposes  held  not  to  be 
charitable  within  the  letter  and  spirit  of  the  statute  43  Eliz.  are:  — 

Perpetual  Trusts  for  the  Care  of  Private  Tombs,  monuments,  or  graveyards,  unless 


1.  Repair   of    Highways   and    Bridges.  —  Re 

Hall's  Charity,  14  Beav.  115;  Atty.-Gen.  v. 
Shrewsbury,  6  Beav.  220;  Hamden  v.  Rice, 
24  Conn.  350. 

2.  Draining  Land. —  Henry  County  v.  Winne- 
bago Swamp  Drainage  Co.,  52  111.  454. 

3.  Purchasing  Fire  Engine  for  Town. —  Magill 
v.  Brown,  Bright.  (Pa.)  347. 

Property  of  Company  of  Firemen.  —  The  prop- 
erty of  a  company  formed  for  extinguishing 
fires  is  held  upon  a  public  trust,  and  cannot 
be  divided  among  the  members.  Bethlehem 
v.  Perseverance  F.  Co.,  81  Pa.  St.  445;  Hu- 
mane F.  Co.'s  Appeal,  88  Pa.  St.  389. 

4.  Erection  of  Town  House.  —  Coggeshall  v. 
Pel  ton,  7  Johns.  Ch.  (N.Y.)  292,  n  Am.  Dec.  471. 

5.  Setting  Out  Shade  Trees.  —  Bartlett,  Peti- 
tioner, 163  Mass.  509;  Cresson's  Appeal,  30 
Pa.  St.  437- 

6.  Supplying  Town  with  Water.  —  Jones  v. 
Williams,  Ambl.  651. 

7.  Benefit  and  Ornament  of  Town.  —  Faver- 
sham  v.  Ryder,  18  Beav.  318. 

8.  Improvement  of  Town. — Atty.-Gen.  v. 
Heelis,  2  Sim.  &  S.  67;  Howse  v.  Chapman, 
4  Ves.  Jr.  542. 

9.  Reduction  of  National  Debt.  —  Ashton  v. 
Langdale,  4  Eng.  L.  &  Eq.  80;  Newland  v. 
Atty.-Gen.,  3  Meriv.  684;  Dickson  v.  U.  S., 
125  Mass.  311,  28  Am.  Rep.  230. 

10.  Public  Institutions.  —  British  Museum  v. 
White,  2  Sim.  &  S.  594. 

Gifts  to  the  Royal  Society,  Royal  Geographi- 
cal Society,  and  Royal  Humane  Society,  are 
valid  charities.  Beaumont  v.  Oliveira,  L.  R. 
6  Eq,  534,  L.  R.  4  Ch.  309. 

11.  Municipal  Purposes.  —  Vidal  v.  Philadel- 
phia, 2  How.  (U.  S.)  127;  Hamden  v.  Rice,  24 
Conn.  357. 

12.  General  Charities. —  Moggridge  v.  Thack- 
wcll,  7  Vcs.  Jr.  36;  Atty.-Gen.  v.  Berryman,  1 
Dick.  168;  Legge  v.  Asgill,  T.  &  R.  265,  note  a. 
See  infra,  this  title,  The  Cy-pres  Doctrine. 

Where  a  will,  after  providing  for  specific 
legacies  and  annuities,  declared  that  the  sur- 
plus   should    be   "  distributed    among  and 


applied  to  such  objects  and  purposes  of  be- 
nevolence or  charity,  public  or  private,  in- 
cluding educational  or  charitable  institutions 
and  the  relief  of  individual  need,  regardless 
of  nationality  or  color,  as  the  trustees  for  the 
time  being  shall  deem  worthy  thereof,"  it  was 
held  that  a  valid  trust  was  created.  Weber  v. 
Bryant,  161  Mass.  400. 

A  trust  for  "  objects  and  purposes  of  benevo- 
lence or  charily,  public  or  private,"  with  dis- 
cretion as  to  the  mode  of  expenditure  in  the 
trustees,  is  a  good  charity.  Saltonstall  v. 
Sanders,  11  Allen  (Mass.)  446.  See  also  Darcy 
v.  Kelley,  153  Mass.  433;  Probate  Judge  v. 
Ditson,  140  Mass.  351,  54  Am.  Rep.  473. 

13.  Promotion  of  Peace.  —  Tappan  v.  Deblois, 
45  Me.  122. 

14.  Suppressing  Sale  of  Liquors.  —  Haines  v. 
Allen,  78  Ind.  100,  41  Am.  Rep.  555;  Farewell 
v.  Farewell,  22  Ont.  Rep.  573. 

15.  Abolition  of  Slavery.  —  Jackson  v.  Phil- 
lips, 14  Allen  (Mass.)  539:  White  Lick  Quar- 
terly Meeting,  etc.,  v.  White  Lick  Quarterly 
Meeting,  etc.,  89  Ind.  136;  McAllister  v.  Mc- 
Allister, 46  Vt.  272. 

16.  Prevention  of  Cruelty  to  Animals.  —  Mitford 
v.  Reynolds,  1  Phil.  185;  University  of  Lon- 
don v.  Yarrow,  1  De  G.  &  J.  72;  Tatham  v. 
Drummond,  34  L.  J.  Ch.  1;  Marsh  v.  Means, 
3  Jur.  N.  S.  790;  In  re  Douglas,  35  Ch.  Div. 
472;  Re  Vallance,  Seton  (5th  ed.)  1141. 

Societies  for  the  Suppression  of  Vivisection  are 
legal  charities,  hi  re  Foveaux,  (1895)  2  Ch. 
501;  Armstrong  v.  Reeves,  L.  R.  25  lr.  325. 

17.  Repair  of  Lifeboats.  —  Johnston  v.  Swanrrr 
3  Madd.  457;  Lewis  v.  Boetcfeur,  W.  N.  (1878) 
21;  Shaldham  v.  Royal,  etc.,  Institution,  35 
W.  R.  710. 

18.  Benefit  of  Neglected  Children. —  Pendleton 
V.  Kinney,  65  Conn.  222. 

19.  Release   of  Imprisoned    Debtors.  —  /;/  re 

Prison  Charities.  L.  R.  16  Eq.  129;  Atty.-Gen. 
v.  Hankey,  L.  R.  16  Eq.  140,  note;  Mercers' 
Co.  v.  Atty.-Gen.,  2  Bligh  N.  S.  165;  Atty.- 
Gen.  v.  Fishmongers'  Co.,  5  Myl.  &  C.  11 ;  Atty.- 
Gen.  v.  Painter  Stainers'  Co.,  2  Cox  51. 
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Purposes  Held  Not  Charitable. 


such  trusts  arc  specially  legalized  by  statutory  enactment. 


1.  Perpetual  Trusts  for  Private  Tombs  —  Eng- 
land.—  Lloyd  v.  Lloyd,  2  Sim.  N.  S.  255; 
Rickard  v.  Robson,  31  Heav.  244;  Fowler  v. 
Fowler,  33  Beav.  616;  Hoare  v.  Osborne,  L.  R. 
1  Eq.  5S5;  Fisk  v.  Auy.-Gen.,  L.  R.4  Eq.  521; 
Dawson  v.  Small,  L.  R.  18  Eq.  114;  /;/  re  Will- 
iams, 5  Ch.  Div.  735;  In  re  Birkett,  9  Ch. 
Div.  576;  In  re  Vaughan,  33  Ch.  Div.  187. 

Alabama. — Johnson  v.  Holifield,  79  Ala. 
423,  5S  Am.  Rep.  596.  See  also  Holifield  v. 
Robinson,  79  Ala.  419. 

Connecticut.  —  Coit  v.  Comstock,  51  Conn. 
352,  50  Am.  Rep.  29;  bequests  for  this  purpose 
made  valid  in  Connecticut  by  Gen.  Stat., 
£  2951,  Bronson  v.  Strouse,  57  Conn.  147. 

District  of  Columbia.  —  Brown  v.  Esterhazy, 
25  Wash.  L.  Rep.  478. 

Maine.  —  Piper  v.  Moulton,  72  Me.  155,  in 
substance  overruling  Swasey  v.  American 
Bible  Soc,  57  Me.  523,  on  this  point. 

Maryland.  —  Needles  v.  Martin,  33  Md.  609. 

Massachusetts.  —  Bates  v.  Bates,  134  Mass. 
no,  45  Am.  Rep.  305. 

New  York.  —  Matter  of  Fisher,  2  Connoly 
<(N.  Y.)  75- 

Pennsylvania.  —  Trustees  v.  Gifford,  5  Pa. 
Co.  Ct.  Rep.  92. 

Rhode  Island.  —  Kelly  v.  Nichols,  17  R.  I. 
306. 

Tennessee.  —  Hornberger  v.  Hornberger,  12 
Heisk.  (Tenn.)  635. 

West  Virginia.  —  Knox  v.  Knox,  9  W.  Va. 
124. 

In  Jones  v.  Habersham,  107  U.  S.  174,  3 
Woods  (U.  S.)  443,  a  bequest  to  keep  a  burial 
place  in  good  order  was  held  to  be  valid  under 
the  provisions  of  the  Georgia  Code,  enumerat- 
ing, among  charitable  uses,  "  the  improve- 
ment or  repair  of  burying  grounds  or 
tombstones." 

A  Contrary  Doctrine  appears  to  have  pre- 
vailed prior  to  the  American  Revolution. 
Jones  v.  Habersham,  107  U.  S.  174,  citing 
«arly  English  cases.  See  also  Gafney  v. 
Kenison,  64  N.  H.  354. 

A  Bequest  for  the  Erection  of  a  Monument  or 
other  suitable  memorial  to  the  testator  is 
valid,  being  regarded  as  a  proper  part  of  the 
funeral  expenses.  Fairman's  Appeal,  30 
Conn.  205;  Ford  v.  Ford,  91  Ky.  572;  Wood 
v.  Vandenburgh,  6  Paige  (N.  Y.)  277;  Mc- 
■Glinsey's  Appeal,  14  S.  &  R.  (Pa.)  64;  Bain- 
bridge's  Appeal,  97  Pa.  St.  482;  Killebrew  v. 
Murphy,  3  Heisk.  (Tenn.)  546;  Fite  v.  Beas- 
ley,  12  Lea  (Tenn.)  328;  Limbrey  v.  Gurr,  6 
Madd.  151 ;  Adnam  v.  Cole,  6  Beav.  353; 
Trimmer  v.  Danby,  25  L.  J.  Ch.  424. 

A  bequest  for  the  erection  of  monuments  to 
the  memory  of  specified  individuals  is  valid, 
but  a  bequest  for  "  assisting  to  raise  monu- 
ments to  the  memory  of  all  other  officers  and 
soldiers  from  the  state  of  Alabama  who  distin- 
guished themselves  [or]  who  have  died  from 
wounds  or  were  killed  in  defense  of  their 
country  in  the  present  war  between  the  United 
States  and  the  Confederate  States,"  is  void  on 
account  of  the  impossibility  of  its  perform- 
ance.   Gilmer  v.  Gilmer,  42  Ala.  9. 

A  Trust  to  Keep  a  Churchyard  or  cemetery  in 
proper  order  is,  however,  a  good  charity,  by 
reason  of  the  public  benefit  thereby  conferred. 
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Ralston's  Estate,  1  Chest.  Co.  Rep.  (Pa.)  482; 
Sheldon  v.  Stockbridge,  67  Vt.  299;  Webster 
v.  Morris,  06  Wis.  366,  57  Am.  Rep.  278;  In  re 
Vaughan,  33  Ch.  Div.  187. 

In  Dexter  v.  Gardner,  7  Allen  (Mass.)  243,  a 
bequest  in  trust,  "  the  income  of  which  is  to  be 
appropriated  for  the  benefit  of  the  Friends' 
Meeting,"  was  held  not  to  be  invalid,  because 
the  purchase  and  repair  of  burying  grounds  is 
regarded  by  the  Friends  as  one  of  their  relig- 
ious duties,  to  which,  under  their  usages  and 
discipline,  they  apply  their  funds. 

In  Knox  v.  Knox,  9  W.  Va.  124,  a  bequest 
"  for  the  repairing  and  keeping  in  good  order 
Mount  Wood  cemetery,  near  the  city  of  Wheel- 
ing," was  held  void  for  uncertainty.  The 
court  said:  "  It  seems  the  Mount  Wood 
Cemetery  Association  is  a  corporation  organ- 
ized in  1866  under  an  act  of  the  legislature. 
The  bequest  under  consideration  in  this  case  is 
not  to  the  Mount  Wood  Cemetery  Association, 
nor  in  trust  for  it,  but  for  the  repair  and  em- 
bellishment of  Mount  Wood  cemetery,  near 
the  city  of  Wheeling,  irrespective  of  the  owner- 
ship. The  corporation  is  no  more  the  cestui 
que  trust  than  is  each  owner  of  a  burial  lot. 
The  bequest  fails  to  designate  or  recognize 
clearly  any  cestui  que  trust.  There  is  no  bene- 
ficiary who  could  compel  the  trustees  to  admin- 
ister the  trust  according  to  the  terms  or 
meaning  of  the  bequest." 

Cemetery  Associations.  —  In  Donnelly  v.  Bos- 
ton Catholic  Cemetery  Assoc.,  146  Mass.  163, 
it  was  held  that  a  cemetery  corporation  is  not 
a  public  charity,  and  that  such  a  corporation  is 
liable  to  the  proprietor  of  a  grave  for  the  neg- 
ligent burial  of  a  stranger  therein.  A  differ- 
ent view  with  regard  to  the  charitable  nature 
of  such  corporations  was  taken  in  Wolford  v. 
Crystal  Lake  Cemetery  Assoc.,  54  Minn.  440; 
Hullman  v.  Honcomp,  5  Ohio  St.  237;  Mannix 
v.  Purcell,  46  Ohio  St.  102,  15  Am.  St.  Rep. 
562. 

Bequest  for  Public  Monument,  Including  Statues 

of  Distinguished  Men. —  In  Smith's  Estate,  5 
Pa.  Dist.  Rep.  327,  it  appeared  that  a  testator 
left  a  fund  in  trust  to  erect  a  monumental 
memorial  of  himself  in  a  public  park  in  the 
city  of  Philadelphia,  the  memorial  to  include 
equestrian  statues  and  busts  of  various  distin- 
guished Pennsylvanians  named  in  the  bequest, 
and  also  a  statue  of  the  testator,  with  his  name 
underneath  "  in  large  letters."  It  was  held 
that  the  bequest  was  not  void  as  a  perpetuity, 
but  was  a  public  charity,  since  such  a  memo- 
rial would  tend  to  the  "  elevation  and  refine- 
ment of  the  people,  cultivate  a  love  for  the 
beautiful  in  art  and  architecture,  and  keep 
alive  their  patriotism  and  remembrance  of  the 
martial  prowess  and  good  deeds  in  statesman- 
ship and  civil  life  of  heroes,  patriots,  and  citi- 
zens worthy  of  perpetuation,"  and  was  for  the 
beautifying  and  adornment  of  the  city.  It 
was  further  held  that  the  gift  was  within  the 
provision  of  the  Pennsylvania  act  of  1891  de- 
claring that  no  disposition  of  property  for  the 
maintenance  or  care  of  any  cemetery,  church- 
yard, etc.,  or  monument  or  other  erections  on 
or  about  the  same,  should  be  void  as  a  per- 
petuity, but  should  "  be  held  to  be  made  for  a 
charitable  use." 
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The  Securing  of  Changes  in  Existing  Laws  has  been  held  not  to  be  a  valid  chari- 
table trust.     But  this  is  questionable.1 

Bequest  for  Christmas  Present.  —  A  bequest  to  a  Sunday  school,  to  be  used  in 
making  Christmas  presents,  is  not  a  charity.2 

A  Gift  for  the  Encouragement  of  a  Mere  Sport,  though  it  may  be  beneficial  to  the 
public,  cannot  be  upheld  as  charitable.3 

Trusts  Subversive  of  Morality  and  Religion.  —  Trusts  adverse  to  the  very  foundations 


1.  Bequest  to  Bring  About  Change  in  Laws.  — A 

bequest  to  trustees  "  to  secure  the  passage  of 
laws  granting  women,  whether  married  or  un- 
married, the  right  to  vote,  to  hold  office,  to 
hold,  manage,  and  devise  property,  and  all 
other  civil  rights  enjoyed  by  men,"  is  not  a 
charity.  Jackson  v.  Phillips,  14  Allen  (Mass.) 
539.  In  delivering  the  opinion  of  the  court, 
Gray,  J.,  said:  "  This  bequest  differs  from  the 
others  [in  the  same  will]  in  aiming  directly 
and  exclusively  to  change  the  laws,  and  its  ob- 
ject cannot  be  accomplished  without  changing 
the  constitution  also.  Whether  such  an  alter- 
ation of  the  existing  laws  and  frame  of  govern- 
ment would  be  wise  and  desirable,  is  a  ques- 
tion upon  which  we  cannot,  sitting  in  a  judicial 
capacity,  properly  express  any  opinion.  Our 
duty  is  limited  to  expounding  the  laws  as  they 
stand,  and  those  laws  do  not  recognize  the 
purpose  of  overthrowing  or  changing  them,  in 
whole  or  in  part,  as  a  charitable  use.  This 
bequest,  therefore,  not  being  for  a  charitable 
purpose,  nor  for  the  benefit  of  any  particular 
persons,  and  being  unrestricted  in  point  of 
time,  is  inoperative  and  void." 

In  the  same  case,  however,  the  court  held 
that  a  bequest  for  preparing  and  disseminat- 
ing books  and  papers  for  the  purpose  of  creat- 
ing a  public  sentiment  that  would  put  an  end 
to  negro  slavery  in  this  country,  was  a  legal 
charity  before  slavery  was  abolished  in  the 
United  States.  The  court  considered  that 
there  was  nothing  in  the  Constitution  of  the 
United  States  inconsistent  with  the  peaceable 
and  voluntary  emancipation  of  slaves;  and 
declared  that  while,  if  this  trust  could  not  be 
executed  without  tending  to  excite  servile 
insurrection  in  other  states  of  the  Union,  it 
would  have  been  unlawful,  and  while  a  trust 
looking  solely  to  political  agitation  and  to  at- 
tempts to  alter  existing  laws  could  not  be 
recognized  as  charitable,  yet  there  was  noth- 
ing in  the  bequest  under  consideration  which 
looked  to  legislative  or  political  action,  but  it 
was  intended  solely  to  create  a  public  senti- 
ment by  moral  influence. 

In  George  v.  Braddock,  45  N.J.  Eq.  757,  14 
Am.  St.  Rep.  754,  reversing  44  N.  J.  Eq.  124,  it 
was  held  that  a  testamentary  disposition  for  the 
purpose  of  circulating  the  works  of  Henry 
George  on  the  land  question,  etc.,  was  a  valid 
charitable  use.  The  court  declared  that  a  be- 
quest of  property  to  be  devoted  to  the  propa- 
gation of  certain  designated  works  is  estab- 
lished by  law  to  be  a  valid  charitable  use, 
unless  such  works,  when  considered  with  re- 
spect to  their  purpose  and  general  tendency, 
arc  hostile  to  religion,  to  law,  or  to  morals; 
and  that  the  fact  that  Mr.  George's  writings 
inculcated  the  doctrine  that  no  private  owner- 
ship in  land  could  rightfully  exist  could 
render  the  bequest  void  only  upon  the  ground 
that  a  court  of  equity  would  not  permit  the 
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fulfilment  of  a  testamentary  use  designed  to 
circulate  works  that  call  in  question  any  funda- 
mental rules  and  establishments  of  the  law  — 
a  doctrine  which  was  denied  upon  both  princi- 
ple and  authority.  Beasley,  C.  J.,  speaking 
for  the  court,  said:  "  I  cannot  perceive  for 
what  reason  it  is  incompatible  with  judicial 
position  to  aid,  if  invested  with  such  power, 
in  the  circulation  of  the  works  of  a  learned 
and  ingenious  man,  putting  under  examina- 
tion and  discussion  any  part  of  the  legal  sys- 
tem. It  would  not  seem  to  me  that,  as  a 
judge,  I  was  called  upon  to  discard  the  use  of 
means  in  the  development  of  the  law  which  in 
every  other  science  are  regarded  as  absolute 
essentials.  *  *  *  It  has  been  heretofore 
stated  that  they  [Mr.  George's  works]  do  not 
tend  to  the  corruption  of  morals  or  religion, 
and  it  is  equally  evident  that  they  are  not  op- 
posed to  any  legal  rule  or  ordinance.  What 
these  writings  are  calculated  and  were  in- 
tended to  effect  is  to  cause  the  repeal,  in  a 
legitimate  mode,  of  the  laws  at  present  regu- 
lating the  title  to  land,  and  the  substitution  of 
a  different  system.  It  would  seem  to  be  quite 
out  of  the  question  for  this  court  to  declare 
that  such  an  endeavor  is  opposed  to  the  law, 
for  it  is  simply  a  proposition  to  alter  the  law 
according  to  the  law." 

Bequest  Which  would  Tend  to  Revolution  in 
Foreign  Country.  —  In  Habershon  v.  Vardon,  4 
DeG.  &  Sm.  467,  7  Eng.  L.  &  Eq.  228,  15  Jur. 
961,  a  bequest  for  contributions  for  the  politi- 
cal restoration  of  the  Jews  to  Jerusalem  was 
held  not  to  be  a  charitable  legacy.  The  court 
said:  "  If  it  can  be  understood  to  mean  any- 
thing, it  is  to  create  a  revolution  in  the  domin- 
ions of  an  ally  of  her  majesty;  at  any  rate,  it 
is  totally  void." 

In  Farewell  v.  Farewell,  22  Ont.  Rep.  573,  a 
bequest  upon  trust,  to  be  applied  in  the  trus- 
tee's discretion,  to  promote  the  adoption  of 
legislation  totally  prohibiting  the  manufacture 
or  sale,  in  the  Dominion  of  Canada,  of  intoxi- 
cating liquor  to  be  used  as  a  beverage,  and  to 
develop  a  public  sentiment  in  favor  of  such 
legislation,  was  held  a  valid  charitable  legacy, 
being  for  a  lawful  public  or  general  purpose, 
or  not  contrary  to  morality  or  to  public  policy, 
and  the  testator  only  seeking  to  promote  a 
change  in  the  law  by  constitutional  means. 
The  court,  by  Boyd,  C,  strongly  dissented 
from  the  doctrine  that  every  gift  for  the  pur- 
pose of  advocating  a  change  in  the  law  would 
be  void. 

2.  Goodell  v.  Union  Assoc.,  etc.,  29  N.  J. 
Eq.  32. 

3.  In  re  Nottage,  (1895)  2  Ch.  649,  where  a 
bequest  in  trust  to  provide  annually  forever  a 
cup  to  be  given  to  the  most  successful  yacht 
of  the  season,  the  testator  stating  that  his  object 
in  giving  the  cup  was  to  encourage  the  sport 
of  yacht  racing,  was  held  not  charitable. 
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of  all  religion  and  subversive  of  all  morality  will  not  be  enforced  as  charitable 
uses. 1 

Protecting  Criminals  from  Punishment.  —  A  bequest  whose  effect  is  to  protect  per- 
sons engaged  in  the  commission  of  criminal  offenses  from  the  legal  consequences 
of  such  criminal  conduct  will  not  be  enforced  as  a  charitable  trust.2 

XI.  The  Cy-pres  Doctrine  —  1.  Generally.  —  The  cy-pres  doctrine  which  is 
peculiar  to  charitable  trusts  may  be  stated  generally  as  follows:  Where  an 
apparent  charitable  intention  has  failed,  whether  by  an  incomplete  disposition 
at  the  outset  or  by  subsequent  inadequacy  of  the  original  object,  effect  will 
be  given  to  it  by  a  cy-prcs  or  proximate  application,  notwithstanding  that,  in 
ordinary  cases,  the  trust  would  be  void  for  uncertainty,  or  would  result  to  the 
donor  or  his  representatives.3  Much  confusion  has  arisen,  however,  from  the 
use  of  the  term  cy-prcs  in  the  books  to  describe  two  distinct  powers  exercised 
by  the  English  chancellor  in  charity  cases,  the  one  under  the  sign  manual  of 
the  crown,  the  other  under  the  general  jurisdiction  in  equity.4  As  the 
courts  of  the  United  States  do  not  exercise  the  prerogative  power  over  charities 
which  is  exercised  by  the  English  Court  of  Chancery,  it  is  of  the  utmost 
importance,  in  discussing  the  English  cases  upon  this  subject,  to  bear  in  mind 
this  ambiguous  use  of  the  term ;  and  in  the  following  pages  an  attempt  is 
made  to  distinguish  these  branches  of  the  cy-pres  doctrine. 

2.  The  Cy-pres  Doctrine  in  England  and  Canada  —  Charities  for  illegal  Objectt  — 
Disposal  by  Crown.  —  When  bequests  are  given  to  particular  uses  charitable  in 
their  nature,  but  illegal,  as  for  a  form  of  religion  not  tolerated  bylaw,  the  crown 
may  appropriate  the  fund  to  other  charitable  uses  under  the  sign  manual.5 

General  Charities  Without  Trustees  —  Disposal  by  Crown.  —  When  there  are  gifts  to- 
charity  generally,  with  no  trust  interposed,  no  uses  specified,  and  either  no 
provision  made  for  an  appointment  or  the  power  of  appointment  delegated  to 
particular  persons  who  die  without  exercising  it,  the  disposal  of  the  funds  is 
held  to  be  in  the  crown  by  sign  manual.6 


1.  See  Thornton  v.  Howe,  31  Beav.  14; 
George  v.  Braddock,  45  N.  J.  Eq.  757,  14  Am. 
St.  Rep.  754- 

2.  Thrupp  v.  Collett,  26  Beav.  125,  where  a 
bequest  for  purchasing  the  discharge  of  poach- 
ers "  committed  to  prison  for  nonpayment  of 
fines,  fees,  or  expenses,  under  the  game  laws," 
was  held  void,  as  tending  to  encourage 
offenses,  and  as  opposed  to  public  policy. 

3.  Adams's  Equity,  *6g. 

4.  Per  Gray,  J.,  in  Jackson  v.  Phillips,  14 
Allen  (Mass.)  574. 

In  this  case  the  nature  and  limits  of  the 
doctrine  of  cy-pres  are  examined  with  much  ful- 
ness and  great  learning. 

5.  Cy-pres  Application  of  Illegal  Charities.  — 
Atty.-Gen.  v.  Baxter,  1  Vern.  248;  Da  Costa 
v.  De  Pas,  Ambl.  228,  2  Swanst.  487,  note  a; 
Isaac  v.  Gompertz,  Ambl.  228,  note  1;  Cary  v. 
Abbot,  7  Ves.  Jr.  490;  Atty.-Gen.  v.  Todd,  I 
Keen  803,  6  L.  J.  N.  S.  Ch.  205.  See  also 
Atty.-Gen.  v.  Guise,  2  Vern.  266;  Gates  and 
Jones's  Case,  cited  in  Atty.-Gen.  p.  Guise,  2 
Vern.  266,  and  reported  in  note  to  In  re  White, 
(1893)  2  Ch.  49;  Rex  v.  Portington,  1  Salk.  162. 
These  cases,  and  the  principles  upon  which 
they  proceed,  are  extensively  discussed  by 
Lord  Eldon  in  his  judgment  in  the  case  of 
Moggridge  v.  Thackwell,  7  Ves.  Jr.  36. 

A  bequest  for  the  purpose  of  educating  and 
bringing  up  poor  children  in  the  Roman 
Catholic  faith  is  void  under  the  statute  of  I 
Edw.  VI.,  but  the  fund  does  not  come  to  the 
next  of  kin,  being  in  the  disposition  of  the 


crown  to  some  other  charitable  uses  by  sign 
manual.    Cary  v.  Abbot,  7  Ves.  Jr.  490. 

In  Atty.-Gen.  v.  Baxter,  1  Vern.  248,  a  be- 
quest to  a  trustee  to  be  distributed  by  him 
amongst  sixty  pious  ejected  ministers,  the  ob- 
jects being  selected,  in  the  words  of  the  tes- 
tator, not  "  for  the  sake  of  their  non-conform- 
ity, but  because  I  know  many  of  them  to  be 
pious  and  good  men  and  in  great  want,"  was 
held  to  be  void,  and  the  money  was  applied 
for  the  building  of  Chelsea  College;  the  court 
observing  that  in  such  cases  funds  should  be 
applied  to  charities  in  eodem  genere,  and  this, 
being  intended  for  ejected  ministers,  ought  to 
go  amongst  the  clergy.  This  case  was  re- 
versed sub  nom.  Atty.-Gen.  v.  Hughes,  2  Vern. 
105,  but  the  reversal  proceeded,  according  to 
Lord  Hardwicke,  "  not  upon  anything  contra- 
dicting the  general  principle  reported  to  have 
been  stated,  but  because  really  a  legacy  to 
sixty  particular  ejected  ministers  to  be  named 
by  Baxter."  See  quotation  from  Lord  Hard- 
wicke's  note-book,  in  Moggridge  v.  Thack- 
well, 7  Ves.  Jr.  76. 

Charities  Void  by  Statute  and  by  Policy  of  Law 
Distinguished.  —  If  a  charitable  bequest  is  void 
by  the  express  enactment  of  statute,  the  be- 
quest cannot  be  carried  out  cy-prcs,  but  if  the 
bequest  is  void  as  being  contrary  to  the  policy 
of  the  law,  it  will  in  general  be  applied  cy-pres. 
Sims  v.  Quinlan,  16  Ir.  Ch.  191. 

6.  Atty.-Gen.  v.  Herrick,  Ambl.  712;  Atty.- 
Gen.  v.  Fletcher,  5  L.  J.  N.  S.  Ch.  75.  See 
also  Cook  v.  Duckenfield,  2  Atk.  562;  Mog- 
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When  Court  "Will  Administer  Fund  Cy-Pres  in  the  Exercise  of  Its  Equitable  Jurisdiction.  — 

When  a  gift  is  made  to  trustees  for  a  charitable  purpose,  the  general  nature  of 
which  is  pointed  out,  and  which  is  lawful  and  valid  at  the  time  of  the  death  of 
the  testator,  and  no  intention  is  expressed  to  limit  it  to  a  particular  institution 
or  mode  of  application,  and  afterwards  the  scheme  of  the  testator  either  by 
a  change  of  circumstances  becomes  impracticable,  or  by  a  change  of  law 
becomes  illegal,  the  fund,  having  once  vested  in  charity,  does  not  go  to  the  heirs 
at  law  as  a  resulting  trust,  but  is  to  be  applied  by  the  Court  of  Chancery  in 
the  exercise  of  its  jurisdiction  in  equity,  as  near  the  testator's  particular  direc- 
tion as  possible,  to  carry  out  his  general  charitable  intent.1 

Trustees  Must  be  interposed. —  In  order  for  a  trust  to  be  administered  cy-pres  by 
the  court  in  the  exercise  of  its  general  jurisdiction,  it  seems  that  the  bequest 


gridge  v.  Thackwell,  7  Ves.  Jr.  36;  Philpott  v. 
St.  George's  Hospital,  27  Beav.  107. 

In  Atty.-Gen.  v.  Matthews,  2  Lev.  167,  sub 
nom.  Frier  v.  Peacock,  Finch  245,  there  was  a 
bequest  for  the  use  of  the  poor  in  general  for- 
ever. The  matter  was  referred  to  the  king, 
who  awarded  that  the  same  should  forever  go 
to  the  rebuilding  and  repair  of  the  Church  of 
St.  Paul,  London.  This  disposition,  however, 
was  upset  in  chancery  upon  an  information 
by  the  attorney-general  in  behalf  of  the  king, 
Lord  Keeper  Finch  saying  that  "  this  general 
charity  belongs  to  the  king  himself  to  dis- 
pose, but  yet  to  the  poor;  and,  therefore,  the 
disposal  of  eighty  pounds  per  annum  to  Paul's 
was  out  of  the  trust  and  void,"  and  that  he 
would  acquaint  the  king  with  the  matter  and 
have  his  directions  as  to  its  disposal.  After- 
wards, the  king  directed  that  the  funds  should 
go  to  the  maintenance  of  the  mathematical 
scholars  in  Christ's  Hospital,  and  this  direc- 
tion was  confirmed  by  decree. 

Where  a  devise  was  to  such  charitable  uses 
as  the  testator  had  by  writing  directed,  and 
upon  the  death  of  the  testator  no  written 
directions  as  to  the  charity  were  to  be  found, 
it  was  held  that  the  application  of  the  money 
was  in  the  crown,  and  the  fund  was  applied 
for  the  benefit  of  the  mathematical  boys  in 
Christ's  Hospital.  Atty.-Gen.  v.  Syderfen,  1 
Vern.  224. 

When  money  is  given  to  charity  without  ex- 
pressing what  charity  is  intended,  the  king 
is  its  disposer,  and  a  bill  ought  to  be  preferred 
in  the  attorney-general's  name  for  that  pur- 
pose; but  if  the  charity  be  expressed  there,  it 
is  in  the  power  of  the  commissioners  for 
charitable  uses.  Clifford  v.  Francis,  Freem. 
Ch.  Cas.  330. 

The  cases  of  Atty.-Gen.  v.  Syderfen,  1  Vern. 
224;  Atty.-Gen.  v.  Matthews,  2  Lev.  167,  and 
Clifford  v.  Francis,  Freem.  Ch.  Cas.  330,  are 
discussed  by  Lord  Eldon  in  Moggridge  v. 
Thackwell,  7  Ves.  Jr.  36,  where  he  says: 
"  Those  three  cases  seem  to  have  established 
at  the  year  1679  that  l'le  doctrine  of  this  court 
was,  that  where  the  property  was  not  vested 
in  trustees,  and  the  gift  was  to  charity  gener- 
ally, not  to  be  ascertained  by  the  act  of  indi- 
viduals referred  to,  the  charity  was  to  be  dis- 
posed of,  not  by  a  scheme  before  the  master, 
but  by  the  king,  the  disposer  of  such  charities 
in  his  character  of  parens  patriae" 

1.  Per  Gray,  J.,  in  Jackson  v.  Phillips,  14 
Allen  (Mass.)  580. 
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As  Regards  the  Extent  of  Discretion  Which  the 
Court  Has  in  Directing  a  Scheme  for  a  Charity, 

Sir  John  Romilly,  M.  R.,  in  Philpott  v.  St. 
George's  Hospital,  27  Beav.  107,  remarks  that 
some  confusion  has  arisen  from  the  fact  "  that 
the  court  has  an  unlimited  power  and  discre- 
tion, or  nearly  so,  in  some  cases  in  which  it 
makes  a  scheme,  but  that,  in  other  cases,  it 
has  not.  The  distinction  consists  in  this:  If 
the  testator  has,  by  his  will,  pointed  out  clearly 
what  he  intends  to  be  done,  and  his  directions 
are  not  contrary  to  the  law,  this  court  is 
bound  to  carry  that  intention  into  effect,  and 
has  no  right  and  is  not  at  liberty  to  speculate 
upon  whether  it  would  have  been  more  expe- 
dient or  beneficial  for  the  community  that  a 
different  mode  of  application  of  the  funds  in 
charity  should  have  occurred  to  the  mind  of 
the  testator,  or  that  he  should  have  directed 
some  different  scheme  for  carrying  his  chari- 
table intentions  into  effect."  But  he  declares 
that  where  the  disposition  is  in  the  crown  by 
sign  manual,  or  where  there  are  accretions  to 
a  charity  not  specifically  disposed  of,  or  where 
a  fund  is  given  for  a  particular  object  which 
entirely  fails,  the  court  "  may  regulate  the 
application  of  the  charity  funds  consistently 
with  the  law  of  the  country  and  the  view  of 
the  attorney-general." 

A  certain  charitable  trust  declared  in  favor 
of  poor  prisoners  in  the  city  of  London  having 
lapsed  by  reason  of  the  abolition  of  imprison- 
ment for  debt,  the  attorney-general  proposed 
a  scheme  by  which  the  fund  should  be  applied 
to  a  school  for  the  children  of  prisoners.  It 
was  held  that  the  donor  had  in  mind  to  relieve 
prisoners  for  debt,  especially  poor  and  sickly 
prisoners,  and  in  all  cases  adults,  and  that  he 
did  not  intend  to  relieve  children,  or  to  assist 
education,  and  consequently  the  proposal  did 
not  approach  sufficiently  near  to  the  donor's 
charitable  intention  to  admit  of  the  funds 
being  applied  cy-prcs  in  the  manner  proposed. 
In  re  Prison  Charities,  L.  R.  16  Eq.  129. 

The  court  will  not  execute  a  charitable  trust 
in  a  manner  different  from  that  intended,  un- 
less it  cannot  be  executed  literally,  but  may 
be  executed  in  substance  by  another  mode 
consistent  with  the  general  intent.  Thus, 
where  the  object  was  to  build  a  church  in  the 
parish  of  A.,  and  the  parish  would  not  permit  it, 
the  trust  could  not  be  executed  anywhere  else. 
But  where  it  was  to  distribute  bread  to  poor 
persons  attending  divine  service  and  chanting 
the  donor's  version  of  the  psalms,  though  the 
r  Volume  V. 


The  Cy-pros  Doctrine. 


CHARITIES. 


In  England  and  Canada. 


must  be  to  trustees,  and  if  no  trustees  are  interposed,  then  the  administra- 
tion is  by  the  crown  under  the  sign  manual.' 

Gift  to  Trustees  with  Future  Power  of  Appointment.  —  Where  property  is  given  to 
trustees  for  such  charitable  purposes  as  the  testator  shall  point  out  at  a  future 
time,  and  he  dies  without  appointing  any,  or  for  such  charities  as  the  trustees 
shall  designate,  and  they  die  without  making  any  designation,  the  court  will 
apply  the  fund  cy-prcs? 

Personal  Fund  Attached  to  Devise  Void  under  the  Statute  of  Mortmain.  —  Where  a  gift  of 
freehold  property  to  charity  is  void  under  the  statute  of  mortmain,  a  personal 
fund  attached  to  the  freehold  is  also  void,  and  will  not  be  administered  cy-pres.3 


chanting  could  not  take  effect,  the  rest  was 
executed.  Atty.-Gen.  v.  Boultbee,  3  Ves.  Jr. 
220. 

1.  When  Disposition  by  Sign  Manual  and  When 
by  the  Court  in  the  Exercise  of  Equitable  Jurisdic- 
tion.—  In  Moggridge  v.  Thackwell,  7  Ves.  Jr. 
36,  Lord  Eldon  said:  "  The  general  principle 
thought  most  reconcilable  to  the  cases  is  that 
where  there  is  a  general  indefinite  purpose, 
not  fixing  itself  upon  any  object,  *  *  * 
the  disposition  is  in  the  king  by  sign  man- 
ual; but  where  the  execution  is  to  be  by 
a  trustee,  with  general  or  some  objects 
pointed  out,  there  the  court  will  take  the 
administration  of  the  trust."  And  he  stated 
the  same  principle  in  Paice  v.  Canterbury, 
14  Ves.  Jr.  364.  See  also  Moore  v.  Moore, 
4  Dana  (Ky.)  366,  29  Am.  Dec.  417;  Jackson 
v.  Phillips,  14  Allen  (Mass.)  539. 

2.  General  Charitable  Objects  —  Future  Power  of 
Appointment  Not  Exercised.  —  Where  a  bequest 
was  made  to  A.,  to  such  charitable  uses  as  he 
should  appoint,  "  recommending  poor  clergy- 
men who  have  large  families  and  good 
characters,"  and  A.  died  in  the  lifetime  of 
the  testator,  the  charity  was  sustained  and 
executed  by  the  court.  Moggridge  v.  Thack- 
well, 7  Ves.  Jr.  36,  affirming  1  Ves.  Jr.  464;  3 
Bro.  C.  C.  517,  affirmed  in  the  House  of 
Lords,  13  Ves.  Jr.  416.  See  also  Gillan  v.  Gil- 
Ian,  L.  R.  1  Ir.  Ch.  D.  114;  Paice  v.  Canter- 
bury, 14  Ves.  Jr.  364. 

A  testator  gave  a  moiety  of  the  residue  of 
his  estate  to  such  lying-in  hospital  as  his  ex- 
ecutor should  appoint ;  he  afterwards  struck  out 
the  executor's  name  and  died  without  appoint- 
ing any  other  executor.  It  was  held  that  this 
was  no  revocation  of  the  legacy,  but  that  the 
court  would  appoint.  White  v.  White,  1  Bro. 
C.  C.  12. 

Where  a  testator  directed  the  residue  of  his 
effects  to  be  divided  for  certain  charitable  pur- 
poses named  by  him,  "and  other  charitable 
purposes  as  I  do  intend  to  name  hereafter,  after 
all  my  worldly  property  is  disposed  of  to  the 
best  advantage,"  and  there  was  a  codicil  nam- 
ing no  other  purpose,  it  was  held  that  a  valid 
bequest  to  charity  was  created  to  be  executed 
by  the  court,  having  regard  particularly  to  the 
objects  specified.  Mills  v.  Farmer,  19  Ves.  Jr. 
483,  1  Meriv.  55.  In  delivering  judgment 
Lord  Eldon  said:  "  With  regard  to  charity, 
therefore,  without  going  through  all  the  cases, 
which  I  examined  with  great  diligence  in  Mog- 
gridge v.  Thackwell,  7  Ves.  Jr.  36,  a  case  that, 
bound  by  precedent,  I  decided  as  much  against 
my  inclination  as  any  act  of  my  judicial  life, 
I  consider  it  now  established  that,  although 
the  mode  in  which  a  legacy  is  to  take  effect  is, 


in  many  cases,  with  regard  to  an  individual 
legatee,  considered  as  of  the  substance  of  the 
legacy,  where  a  legacy  is  given  so  as  to  denote 
that  charity  is  the  legatee,  the  court  does  not 
hold  that  the  mode  is  of  the  substance  of  the 
legacy,  but  will  effectuate  the  gift  to  charity  as 
the  substance;  providing  a  mode  for  that  lega- 
tee to  take  which  is  not  provided  for  any  other 
legatee." 

Where  a  testator  directed  that  a  residue  of 
personalty  should  "be  given  by  my  executors 
to  such  charitable  institutions  as  I  shall,  by 
any  future  codicil,  give  the  same,  and  in  de- 
fault of  any  such  gift,  then  to  be  distributed 
by  my  executors  at  their  discretion,"  and  died 
without  making  any  subsequent  codicil,  it 
was  held  that  a  trust  in  favor  of  charity  was 
created,  and  that  the  residue  should  be  distrib- 
uted by  the  executors  among  charitable  insti- 
tutions at  their  discretion.  Pocock  v.  Atty.- 
Gen.,  3  Ch.  Div.  343. 

A  testator  bequeathed  a  large  sum  to  trus- 
tees, the  income  of  which  was  to  be  devoted 
annually  to  various  charitable  institutions, 
and  specified  some  of  the  institutions  and  the 
yearly  sums  to  be  paid  to  them,  but  left  blanks 
for  the  names  of  others,  and  for  the  sums  to 
be  paid  to  them.  It  was  held  that  the  court 
would  execute  the  general  charitable  intention 
of  the  testator,  and  a  reference  was  made  to 
the  master  to  approve  a  scheme  for  the  appli- 
cation of  the  remaining  income.  Pieschel  v. 
Paris,  2  Sim.  &  S.  384. 

A  testator  gave  his  property  "  to  the  fol- 
lowing religious  societies,  viz.,   to  be 

divided  in  equal  shares  among  them,"  the 
particular  objects  not  being  named.  It  was 
held  that  this  created  a  trust  for  charitable 
purposes,  and  a  scheme  was  directed  as  to 
such  part  as  was  personalty  at  the  testator's 
death.    In  re  White,  (1893)  2  Ch.  41. 

In  re  Macduff,  (1896)  2  Ch.  455,  a  bequest 
was  "  for  some  one  or  more  purposes,  chari- 
table, philanthropic,  or  ,"  and  Stirling, 

J.,  declared  that,  in  his  opinion,  it  ought  to  be 
read  as  if  it  had  run,  "  for  some  one  or  more 
purposes,  charitable,  philanthropic,  or  of  such 
other  nature  as  I  may  hereafter  name  by 
codicil. ' ' 

3.  Personal  Fund  Attached  to  Devise  Void  under 
Statute  of  Mortmain.  —  Atty.-Gen.  v.  Goulding, 
2  Bro.  C.  C.  428;  Atty.-Gen.  v.  Whitchurch,  3 
Ves.  Jr.  141. 

In  the  last  case,  a  testator  devised  certain 
property  for  almshouses  and  a  personal  fund 
for  the  endowment  of  such  almshouses.  It 
was  held  that,  the  gift  of  the  almshouses  being 
void  under  the  statute,  the  bequest  of  a  fund 
to  endow  them  likewise  failed.  The  court 
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Where  a  Fund  is  Settled  upon  Several  Distinct  Ohjects  and  one  of  them  subsequently 
becomes  impracticable,  in  seeking  a  cy-pres  application  for  that  part  of  the 
fund  devoted  to  the  object  which  has  failed,  regard  will  be  had  to  the  whole 
will  and  the  other  charitable  dispositions  therein  ;  but  the  application  will  not 
necessarily  be  to  the  other  charitable  objects  mentioned.  But  the  court  will 
endeavor  to  find  an  application  cy-pres  to  the  object  which  has  failed.1 

When  Bequest  to  Particular  Charities  Fails. —  Where  the  testator  makes  a  bequest 
to  some  particular  object  of  charity,  as  to  a  particular  charitable  institution, 


intimated  that  if  it  could  have  collected  from 
the  will  an  intention  to  give  the  endowment 
fund  for  the  benefit  of  poor  men  and  women 
generally,  without  regard  to  the  almshouses, 
it  would  have  decreed  a  disposition  cy-pres, 
but  it  was  declared  that  no  such  intention 
could  be  inferred. 

1.  Charity  for  Several  Distinct  Ohjects,  One  of 
Which  Fails.  —  A  testator  bequeathed  a  fund  to 
trustees,  the  income  of  which  he  directed  to  be 
divided  among  three  charities,  the  redemp- 
tion of  British  slaves  in  Turkey  or  Barbary, 
the  support  of  charity  schools  in  the  city  and 
suburbs  of  London,  and  the  support  of  neces- 
sitated decayed  freemen  of  the  Ironmongers' 
Company.  The  income  reserved  for  the  first 
charity  having  been  suffered  to  accumulate  for 
several  years,  in  consequence  of  there  being 
no  British  slaves  in  Turkey  or  Barbary,  and  it 
appearing  that  there  were  no  such  British 
slaves  to  be  redeemed,  and  no  other  object 
having  been  suggested  which,  in  the  opinion 
of  the  court,  bore  any  resemblance  to  the  re- 
demption of  such  slaves,  the  lord  chancellor 
decreed  that,  after  setting  aside  a  certain  sum 
out  of  the  income  reserved  for  the  first  charity 
and  its  accumulation  to  provide  a  fund  for  the 
redemption  of  any  future  British  slaves,  the 
income  of  the  surplus  ought  to  be  applied  in 
supporting  and  assisting  charity  schools  in 
England  and  Wales,  in  accordance  with  the 
provisions  of  the  second  charitable  object. 
Atty.-Gen.  v.  Ironmongers'  Co.,  Craig  &  P. 
218.  This  disposition  was  affirmed  in  the 
House  of  Lords,  it  being  agreed  that  the  in- 
come of  the  fund  could  not  be  applied  to  any 
other  purpose  more  in  conformity  with  the  tes- 
tator's intentions,  and  with  the  object  of  the 
charity  that  failed.  Ironmongers'  Co.  v.  Atty.- 
Gen.,  10  CI.  &  F.  908.  The  principle  upon 
which  this  application  of  the  fund  was  made 
may  be  gathered  from  the  following  observa- 
tions of  the  lord  chancellor  and  of  Lord  Camp- 
bell in  the  House  of  Lords.  The  lord  chancel- 
lor said:  "The  one  [charitable  intention]  which 
has  entirely  failed  was  more  comprehensive  in 
its  range  than  either  of  the  others;  therefore, 
when  you  are  supplying  that,  it  is  very  nat- 
ural to  substitute  something  that  would,  to  a 
certain  extent,  be  equally  comprehensive. 
Then,  if  you  take  education  as  one  of  the  de- 
fined objects,  though  confined  within  a  limited 
range,  that  was  one  of  his  charitable  inclina- 
tions. That  which  has  failed  had  a  more  ex- 
tensive range.  Then  it  is  very  natural  to 
say,  Let  us  provide  for  a  charitable  education, 
but  let  us  give  it  a  more  extensive  range  than 
that  which  he  has  fixed.  That  appears  to  me 
to  be  very  reasonable."  Lord  Campbell  said: 
"  The  three  objects  which  the  testator  had  in 
view  arc  totally  distinct  in  terms;  and  I  think 


it  would  be  erroneous  to  hold  that,  one  of  them 
having  failed,  the  fund  that  was  to  go  to  that 
one  should  be  equally  divided  between  the 
other  two.  That  is  the  view  on  which  the  mas- 
ter of  the  rolls  seems  to  have  proceeded;  and 
one  of  the  learned  counsel  for  the  appellants 
felt  that  he  was  bound  to  contend  for  that 
view,  and  he  did  boldly  contend  that  if  there 
were  three  objects,  and  one  failed,  the  other 
two  were  to  have  the  fund  divided  between 
them.  Now  it  appears  that  there  is  no 
authority  for  any  such  rule,  and  I  believe 
there  is  no  principle  in  it,  because  the  three 
may  be  totally  distinct,  and  the  testator  may 
have  assigned  as  much  as  he  thought  was 
sufficient  for  the  two  that  exist,  and  we  might 
be  going  entirely  against  his  intention  if  we 
were  to  give  to  them  what  he  intended  for  a 
totally  different  object.  I  should  say,  there- 
fore, that  you  should  find  the  cy-pres  to  the  one 
that  has  failed,  without  much  consideration 
of  the  two  others,  that  are  entirely  distinct; 
but  at  the  same  time  there  could  be  nothing 
wrong  in  the  former  decree  directing  that  the 
master  was  to  have  regard  to  those  two." 

For  other  cases  wherein  this  charity  had  pre- 
viously been  before  the  court,  see  Atty.-Gen.  v. 
Ironmongers'  Co.,  2  Myl.  &  K.  576,  2  Beav.  313. 

A  testator  provided  by  will  for  a  charity  at 
Calcutta  for  the  relief  of  imprisoned  debtors, 
and  likewise  provided  for  charitable  establish- 
ments at  Lucknow  and  at  Lyons.  The  be- 
quest to  poor  prisoners  in  Calcutta  having 
failed  by  reason  of  the  abolition  of  imprison- 
ment for  debt,  it  was  decided  that  the  fund  so 
given  was  an  absolute  charitable  gift,  capable 
of  being  applied  cy-pres,  and  that  it  did  not  fall 
into  the  residue  of  the  estate,  and  that  a  cy-pres 
scheme  for  the  application  of  the  fund  was  not 
bad  because  no  part  thereof  was  appropriated 
to  the  Lyons  charity.  Upon  the  latter  point, 
the  court  cited  Ironmongers'  Co.  v.  Atty.-Gen., 
10  CI.  &  F.  908,  and  said:  "  That  decision 
was,  in  effect,  that  among  charities  there  was 
nothing  analogous  to  benefit  of  survivorship; 
*  *  *  that,  whilst  regard  may  be  had  to  the 
other  objects  of  the  testator's  bounty  in  con- 
structing a  scheme,  primary  consideration  is 
to  be  given  to  the  gift  which  has  failed,  and  to 
a  search  for  objects  akin  to  it."  Lyons  v.  Ad- 
vocate-General, L.  R.  1  App.  91. 

Residuary  Bequest  to  Charity.  —  The  cy-pres 
doctrine  is  applicable  even  in  cases  where  the 
residuary  bequest  is  to  charity.  Lyons  v.  Ad- 
vocate-General, L.  R.  1  App.  91.  The  court 
said:  "  Cases  may  be  easily  supposed  where 
the  charitable  object  of  the  residuary  clause  is 
so  limited  in  its  scope,  or  requires  so  small  an 
amount  to  satisfy  it,  that  it  would  be  absurd 
to  allow  a  large  fund  bequeathed  to  a  particu- 
lar charity  to  fall  into  it." 
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and  the  bequest  fails  because  the  object  designated  ceases  to  exist  during  the 
testator's  lifetime,  the  fund  never  vests  in  charity  at  all,  but  the  legacy  lapses, 
and  the  doctrine  of  cy-prcs  has  no  application.1  The  same  rule  applies  if  a 
particular  charitable  object  specified  by  the  testator  becomes  impossible  of 
fulfilment,  and  no  substantially  similar  application  can  be  made.8  But  where 
the  particular  object  of  the  charitable  bequest  is  in  existence  at  the  testator's 
death,  but  ceases  to  exist  before  the  bequest  is  paid  over,  the  legacy  does  not 
lapse,  but  the  fund,  having  once  vested  in  charity,  may  be  applied  cy-pres  by 
the  court;3  and  if  the  donor  shows  a  general  charitable  purpose,  even  though 
the  particular  charitable  object  which  he  points  out  is  impossible,  the  intention 
will  be  effectuated  cy-pres* 


1.  Bequest  to  Particular  Object  Not  in  Existence 
at  Testator's  Death.  —  In  re  Ovey,  29  Ch.  Div. 
560;  Fisk  v.  Atty.-Gen.,  L.  R.  4  Eq.  521;  Rus- 
sell v.  Kellett,  3  Sm.  &  G.  264,  2  Jur.  N.  S. 
132;  Clark  v.  Taylor,  1  Drew.  642;  Langford 
v.  Gowland,  3  Gift.  617,  9  Jur.  N.  S.  12.  See 
also  Sinnett  v.  Herbert,  L.  R.  7  Ch.  232,  L.  R. 
12  Eq.  201;  Pease  v.  Pattinson,  32  Ch.Div.  154. 

2.  Particular  Bequest  Impossible  of  Fulfilment. 
—  Thus,  where  a  bequest  was  made  for  the 
purpose  of  paying  off  a  mortgage  upon  a 
chapel,  and  the  mortgage  was  paid  off  by 
other  funds  during  the  trustee's  lifetime,  the 
court  was  of  opinion  that  the  bequest  should 
not  be  applied  to  any  other  charitable  pur- 
pose, although  a  doubt  was  expressed  whether 
it  might  not  have  been  applied  in  repairing  or 
sustaining  the  chapel.  Corbyn  v.  French,  4 
Ves.  Jr.  418.  See  also  Sims  v.  Quinlan,  16  Ir. 
Ch.  191. 

And  where  a  testator,  after  specific  bequests, 
bequeathed  the  residue  of  his  personal  estate 
upon  trust  to  build  a  church,  and,  by  agree- 
ment between  the  next  of  kin  and  the  parties 
interested  in  the  charity,  four  thousand  pounds 
was  applied  to  building  and  repairing  the 
church  and  augmenting  the  minister's  salary, 
it  was  decreed  that  the  surplus  should  be  ap- 
plied to  the  next  of  kin.  Atty.-Gen.  v.  Oxford, 
cited  in  Corbyn  v.  French,  4  Ves.  Jr.  431. 

Where  a  bequest  was  given  to  the  master, 
wardens,  etc.,  of  the  Tinplate  Workers  Com- 
pany, upon  trust  to  build  an  almshouse  for 
the  use  of  poor  men  of  the  trade  of  tinplate 
workers,  when  a  proper  site  should  be  ob- 
tained, and  the  testator  declared  that  he  made 
the  bequest  in  the  hope  that  some  other  person 
would  thereafter  sufficiently  endow  the  alms- 
house, and  it  appeared  that,  after  the  testator's 
death, the  company  endeavored  unsuccessfully 
to  obtain  a  site  for  the  almshouse,  and  there  was 
no  reasonable  prospect  of  obtaining  the  site, 
nor  were  any  funds  available  for  the  endow- 
ment of  the  almshouse,  even  if  a  site  should  be 
obtained,  it  was  held  that  the  object  of  the  gift 
failed,  and  the  legacy  lapsed  and  was  not  ap- 
plicable cy-pres.  In  re  White's  Trusts,  33  Ch. 
Div.  449. 

A  testator,  by  his  will,  directed  the  purchase 
of  a  presentation  of  a  boy  to  Christ's  Hospital, 
"  if  the  money  arising  from  my  personal  estate 
shall,  after  payment  of  my  just  debts,  etc.,  be 
sufficient"  therefor.  The  money  not  being  suffi- 
cient for  the  purchase  of  a  presentation,  it  was 
held  that  the  legacy  was  conditional,  and  that 
the  condition  failing,  the  legacy  itself  failed; 
and  it  was  further  held  that  this  being  a  gift 
for  a  particular  purpose,  which  could  not  take 


effect  by  reason  of  the  refusal  of  the  authori- 
ties of  the  hospital  to  carry  out  the  bequest,  it 
failed  altogether,  and  could  not  be  adminis- 
tered cy-pres.    Cherry  v.  Mott,  1  Myl.  &  C.  123. 

A  testator  bequeathed  a  fund  on  trust  to  pay 
the  income  to  the  incumbent  of  the  church  at 
H.  for  the  time  being,  so  long  as  he  permitted 
the  sittings  to  be  occupied  free.  In  case  pay- 
ment for  sittings  was  ever  demanded,  the  fund 
was  to  fall  into  the  residue.  It  was  held  that 
the  testator  had  not  expressed  a  general  inten- 
tion to  devote  the  fund  to  charity,  so  that,  in 
case  of  failure  of  the  trust  for  the  benefit  of  the 
incumbent,  the  fund  would  be  applied  cy-pres. 
In  re  Randell,  38  Ch.  Div.  213.  See  also  Walsh 
v.  Secretary  of  State  for  India,  10  H.  L.  Cas. 
367- 

Where  a  devise  was  given  to  a  college  in 
trust  for  the  founding  of  certain  scholarships, 
and  the  college  declined  to  receive  the  fund 
and  renounced  the  trust,  the  matter  was  re- 
ferred to  a  master  to  devise  and  scheme  for 
the  administration  of  the  funds  cy-pres.  if  pos- 
sible.   Atty.-Gen.  v.  Andrew,  3  Ves.  Jr.  633. 

3.  In  re  Slevin,  (1891)  2  Ch.  236,  reversing 
(1891)  1  Ch.  373;  Hayterz'.  Trego,  5  Russ.  113. 
A  bequest  was  made  to  an  institution  for  the 
"  increase  and  encouragement  of  good  serv- 
ants," etc.  No  such  institution  could  be 
found,  but  it  was  held  that  the  gift  was  char- 
itable and  did  not  fail.  Loscombe  v.  Win- 
tringham,  13  Beav.  87. 

4.  Particular  Object  Failing  —  General  Char- 
itable Intention  Effectuated.  —  A  testator  be- 
queathed a  certain  sum  to  "  the  Jews'  poor, 
Mile  End."  There  were  two  charitable  insti- 
tutions for  poor  Jews  at  Mile  End,  and,  it  not 
appearing  which  of  the  charities  was  meant,  it 
was  held  that  the  fund  ought  to  be  applied  cy- 
pres, and  the  court  divided  the  bequest  between 
the  two.    Bennett  v.  Hayter,  2  Beav.  81. 

The  general  charitable  purpose  of  the  tes- 
tator shall  be  executed  upon  the  doctrine  of 
cy-pres,  although  the  particular  purpose  fails. 
Atty.-Gen.  v.  Bowyer,  3  Ves.  Jr.  714;  Atty.-Gen. 
v.  Boultbee,  2  Ves.  Jr.  380,  3  Ves.  Jr.  220.  See 
also  In  re  Villers-Wilkes,  72  L.  T.  323. 

A  school  was  founded  for  the  education  of 
poor  children  within  a  certain  district.  The 
district  was  converted  into  a  dock,  so  that  the 
object  of  the  charity  failed.  The  court  referred 
it  to  a  master  to  approve  a  scheme  for  the  ap- 
plication of  a  fund  cy-pres.  Atty.-Gen.  v.  Glyn, 
12  Sim.  84.  See  also  Incorporated  Soc.  v.  Price, 
1  J.  &  L.  498. 

A  testator  directed  funds  to  be  provided  for 
certain  charity  schools  by  accumulating  his 
property,  but  fixed  no  time  for  the  continuance 
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Canada.  —  In  Canada  the  doctrine  of  the  administration  of  charitable  trusts 
cy  pres  is  applied.1 

Cy-pres  Application  of  Surplus  and  Accumulated  Funds.  —  If,  in  a  gift  to  charity,  an 
intention  is  manifested  of  appropriating  the  entire  fund,  it  will  be  effectuated 
notwithstanding  the  gift  is  of  a  portion  only,  and  such  an  intention  may  be 
manifested  either  by  words  declaring  an  intention  of  giving  the  whole,  or  by 
a  gift  of  specified  sums  out  of  the  income,  if  it  appears  that,  at  the  time  of  the 
gift,  such  specified  sums  exhausted  the  whole  available  income.* 


of  the  accumulation,  which  must  necessarily 
have  exceeded  the  legal  period.  The  court 
held  the  direction  to  accumulate  to  be  void, 
and  consequently  the  ulterior  dispositions  of 
the  will  failed;  but,  as  the  testator  had  shown 
an  intention  to  devote  his  property  to  charity, 
it  directed  his  intention  to  be  carried  into  effect 
cy-pres  by  means  of  a  scheme  to  be  settled  by 
the  master.   Martin  v.  Maugham,  14  Sim.  230. 

Where  a  gift  is  for  a  particular  charitable  ob- 
ject, and  it  appears  that  no  such  object  exists, 
yet  if  a  charitable  intention  is  manifested,  this 
intention  may  be  executed  cy-pres.  Thus, 
where  a  testator  bequeathed  one  thousand 
pounds  "  for  the  use  of  the  school  attached 
to  the  Episcopal  chapel  in  B.  street,"  and 
the  chapel  in  B.  street  had  no  school  attached 
to  it,  it  was  held  that  the  bequest  showed  a 
charitable  intention  which  might  be  executed 
cy-pres  in  behalf  of  the  Protestant  schools  in  St. 
Peter's  parish,  B.  street  lying  in  that  parish. 
Daly  v.  Any. -Gen.,  11  Ir.  Ch.  41. 

A  testator  left  a  fund  in  trust  for  the  estab- 
lishment of  a  soup  kitchen  and  cottage  hos- 
pital for  the  parish  of  S.,  in  such  a  manner  as 
not  to  violate  the  Mortmain  Acts.  It  being 
impossible  to  apply  the  funds  in  accordance 
with  the  direction  in  the  will,  it  was  held  that 
the  will  showed  a  general  charitable  intention 
to  benefit  the  poor  of  the  parish  of  S.,  and 
that,  although  the  particular  purpose  failed, 
the  court  would  execute  the  trust  cy-pres. 
Biscoe  v.  Jackson,  35  Ch.  Div.  460.  In  this 
case,  Kay,  J.,  explained  the  general  principle 
of  cy-pres  as  follows:  "  If  the  mode  of  ap- 
plication is  such  an  essential  part  of  the 
gift  that  you  cannot  distinguish  any  general 
purpose  of  charity,  but  are  obliged  to  say  that 
that  mode  of  doing  a  charitable  act  was  the 
only  one  the  testator  intended,  or  at  all  con- 
templated, and  that  he  had  no  general  inten- 
tion of  giving  his  money  to  charity,  then  the 
court  cannot,  if  the  particular  mode  of  doing 
it  fails,  apply  the  money  cy-pres.  On  the  other 
hand,  if  you  do  see  a  general  intention  of  ben- 
efiting a  certain  class  or  number  of  people  who 
come  within  the  ordinary  definition  of  objects 
of  charity,  and  you  find  that  the  particular 
mode  the  testator  has  contemplated  of  doing 
this  cannot  be  carried  out,  and  you  are  con- 
vinced that  the  mode  is  not  so  essential  that 
you  cannot  separate  the  intention  of  charity 
from  that  particular  mode,  then  the  court  says 
there  is  a  general  intention  of  charity,  and  as 
the  mode  has  failed,  the  duty  of  the  court  is, 
favoring  charity  as  the  court  always  does,  to 
provide  another  mode  than  that  which  the 
testator  has  pointed  out,  and  which  has  failed." 

1.  Atty.-Gen.  v.  Axford,  13  Can.  Sup.  Ct. 
394,  reversing  17  Nova  Scotia  107.  In  this 
case  the  scheme  of  a  trust  which  had  been 


settled  a  century  before  had  become  unsuited 
under  altered  circumstances  to  carry  out  the 
general  intentions  of  the  founders,  and  the 
court  directed  a  reference  to  a  master  to  re- 
port a  scheme  for  the  future  administration 
of  the  charity  cy-pres. 

2.  Surplus  and  Accumulated  Funds.  —  Adams's 
Equity,  *7o.  Thus,  where  the  whole  value  of 
a  fund,  at  the  time,  is  given  by  the  founder  to 
charitable  purposes,  and  no  direction  is  made 
as  to  any  future  surplus.  Atty.-Gen.  v.  John- 
son, Ambl.  190;  Atty.-Gen.  v.  Coopers'  Co., 
19  Ves.  Jr.  189;  Atty.-Gen.  v.  Wansay,  15  Ves. 
Jr.  231;  Exp.  Jortin,  7  Ves.  Jr.  340;  Atty.- 
Gen.  v.  Haberdashers'  Co.,  4  Bro.  C.  C.  103; 
Atty.-Gen.  v.  Tonner,  2  Ves.  Jr.  1;  Thetford 
School  Case,  8  Coke,  130;  Atty.-Gen.  v.  Cov- 
entry, 2  Vern.  397,  3  Madd.  353;  Atty.-Gen.  v. 
Bristol,  3  Madd.  319,  2  Jac.  &  W.  294;  Elthan 
v.  Warreyn,  Duke  67 ;  Jutson  v.  Colefield,  Duke 
68;  Kennington  Hastings  Alms  House,  Duke 
71;  Atty.-Gen.  v.  Price,  3  Atk.  108;  Atty.-Gen. 
v.  Sparks,  Ambl.  201;  Atty.-Gen.  v.  Dixie,  2 
Myl.  &  K.  342;  Atty.-Gen.  v.  Northumberland, 
7  Ch.  Div.  745.  See  Atty.-Gen.  v.  Pembroke 
Hall,  2  Sim.  &  S.  441. 

So,  if  the  objects  pointed  out  by  a  testator 
are  not  sufficient  to  exhaust  the  whole  fund  at 
the  time  of  the  gift,  yet,  if  the  intention  is  clear 
to  apply  the  fund  to  charitable  purposes,  there 
will  be  no  resulting  trust  as  to  the  surplus  for 
the  real  or  personal  representative,  but  the 
court  will  distribute  it  cy-pres.  Atty.-Gen.  v. 
Drapers'  Co.,  2  Beav.  508;  Atty.-Gen.  v. 
Arnold,  Show.  P.  C.  22;  Atty.-Gen.  v.  Hurst, 
2  Cox  365;  Atty.-Gen.  v.  Bristol,  3  Madd.  352; 
Atty.-Gen.  v.  Minshull,  4  Ves.  Jr.  11;  Atty.- 
Gen.  v.  Painter  Stainers'  Co.,  2  Cox  51;  Pie- 
schel  v.  Paris,  2  Sim.  &  S.  384. 

Where  a  fund  was  bequeathed  in  trust  for 
the  poor  inhabitants  of  several  parishes,  to  be 
applied  at  such  times  and  in  such  proportions, 
and  either  in  money,  provisions,  physic,  or 
clothes,  as  the  trustees  saw  fit,  and  the  fund  was 
very  considerable  in  proportion  to  the  objects 
named,  the  application  was,  upon  the  principle 
of  cy-pres,  and  against  the  claims  of  the  next 
of  kin,  extended  for  the  benefit  of  the  same 
objects  to  purposes  not  expressly  pointed  out 
by  the  will,  as  the  instruction  and  apprenticing 
of  children.    Hereford  -'.  Adams,  7  Ves.  Jr.  324. 

Where  a  charitable  bequest  was  made  to  a 
congregation  of  Presbyterians,  for  placing  out 
as  apprentices  two  poor  boys  of  such  as  were 
members  of  the  said  congregation  and  living 
in  the  parish  of  St.  Anne,  and  the  fund  was 
considerably  more  than  sufficient,  the  surplus 
was  applied,  upon  the  principle  of  cy-pres,  to 
place  out  (i)sons  of  members  of  the  congrega- 
tion within  that  parish;  (2)  such  boys  in  other 
parishes;  (3)  daughters  of  the  members  of  the 
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3.  The  Cy-pres  Doctrine  in  the  United  States  —  Generally.  —  The  cy-pres  doctrine, 
.is  applied  in  England,  has  not,  where  its  exercise  is  dependent  upon  the  pre- 
rogative power,  been  recognized  in  the  United  States.  So  far,  however,  as 
the  doctrine  of  the  cy-pres  application  of  charitable  trusts  is  a  branch  of  the 
general  equitable  powers  of  a  court  of  chancery,  independent  of  the  prerogative 
power  of  the  crown,  it  has  been  extensively  recognized  and  adopted.1 

states  Adopting  the  Doctrine. —  In  substantially  this  sense  the  doctrine  has  been 
adopted  in  California,  Illinois,  Indiana,  Massachusetts,  Missouri,  New  Hamp- 
shire, Rhode  Island,  and  Utah,'2,  and  it  seems  in  Maine.3 

states  Adopting  Doctrine  Partially.  —  The  doctrine  is  recognized  to  the  extent  of 
permitting  the  substitution  of  a  mode  of  carrying  out  the  charity  other  than 
that  prescribed  by  the  donor,  in  Kentucky,  Ohio,  and  Pennsylvania.* 

Doctrine  "As  It  Exists  in  England,"  Rejected.  —  The  doctrine,  "as  it  exists  in  Eng- 
land," is  rejected  in  Iowa,  South  Carolina,  and  Tennessee,  no  further  intima- 
tion being  given  of  the  attitude  of  the  courts  on  the  subject.5 

Doctrine  Rejected  in  Toto.  —  The  doctrine  is  rejected  in  toto  in  Alabama,  Dela- 


congregation  in  the  same  manner;  (4)  sons  of 
Presbyterians  generally.  Atty.-Gen.  v.  Wan- 
say,  15  Ves.  Jr.  231. 

1.  Moore  v.  Moore,  4  Dana  (Ky.)  354,  29 
Am.  Dec.  417;  Jackson  v.  Phillips,  14  Allen 
(Mass.)  539;  Pell  v.  Mercer,  14  R.  I.  412. 

See  supra,  this  section,  The  Cy-pres  Doctrine 
in  England  and  Canada. 

2.  Cy-pres  Doctrine  Adopted  So  Far  as  Not  Prerog- 
ative —  California.  —  Hinckley's  Estate,  58 
Cal.  457. 

Illinois. — Gilman  v.  Hamilton,  16  111.  225; 
Heuser  v.  Harris,  42  111.  425;  Taylor  v.  Keep, 
2  111.  App.  368. 

Indiana.  —  Erskine  v.  Whitehead,  84  Ind. 
357,  apparently  overruling  on  this  point  Grimes 
v.  Harmon,  35  Ind.  198,  9  Am.  Rep.  690. 

Massachusetts.  —  Sanderson  v.  White,  18 
Pick.  (Mass.)  328,  29  Am.  Dec.  591;  American 
Academy,  etc.,  v.  Harvard  College,  12  Gray 
(Mass.)  582;  Jackson  v.  Phillips,  14  Allen 
(Mass.)  539;  Weeks  v.  Hobson,  150  Mass.  377; 
Atty.-Gen.  v.  Briggs,  164  Mass.  561. 

Missouri.  — Academy  of  Visitation  v.  Clem- 
ens, 50  Mo.  167;  Barkley  v.  Donnelly,  112  Mo. 
561. 

New  Hampshire.  —  Adams  Female  Academy 
v.  Adams,  65  N.  H.  225;  question  previously 
raised  in  Second  Congregational  Soc.  v.  First 
Congregational  Soc,  14  N.  H.  315,  and  Brown 
v.  Concord,  33  N.  H.  286,  but  not  decided. 

Rhode  Island.  —  Brown  v.  Meeting  St.  Bap- 
tist Soc,  9  R.  I.  177;  Pell  v.  Mercer,  14  R.  I. 
412;  Rhode  Island  Hospital  Trust  Co.  v. 
Olney,  14  R.  I.  449.  Doctrine  also  approved 
by  statute,  Gen.  Laws,  c.  208,  §  9;  Van 
Home,  Petitioner,  18  R.  I.  389. 

Utah.  —  U.  S.  v.  Late  Corp.,  etc.,  8  Utah 
310-  Late  Corp.  of  Church,  etc.  v.  U.  S.,  136 
U.  S.  1. 

3.  Maine.  —  Doyle  v.  Whalen,  87  Me.  414. 
In  this  case  the  court  laid  down  the  follow- 
ing general  principles:  that  if  the  original  pur- 
poses of  a  public  charity  fail,  and  there  are  no 
objects  to  which,  under  the  special  terms  of 
the  trust,  the  funds  can  be  applied,  the  court 
may  determine  whether,  in  the  event  that  has 
happened,  it  was  not  the  probable  intention  of 
the  donor  that  his  gift  should  be  applied  to 
some  kindred  charity  as  nearly  like  the  original 


purpose  as  possible;  but  that,  if  it  appears 
that  the  gift  was  for  a  particular  purpose  only, 
and  that  there  was  no  general  charitable  in- 
tention, the  court  cannot,  by  construction, 
apply  the  gift  cy-pres  to  the  original  purpose; 
and  held  that  a  fund  raised  by  public  contri- 
bution to  relieve  the  suffering  and  distress 
caused  by  a  disastrous  fire  was  primarily  de- 
signed for  the  immediate  relief  of  the  needy 
and  distressed,  and  that,  when  the  primary 
purpose  was  accomplished,  it  being  impracti- 
cable to  restore  the  unexpended  balance  to 
the  donors,  the  surplus,  if  any,  should  be  used 
to  repair  the  losses  of  the  sufferers  by  the 
fire. 

Cannot  be  Invoked  When  Founder's  Schema 
Practicable.  —  The  cy-pres  doctrine  cannot  be 
invoked  so  long  as  the  original  scheme  of  the 
testator  is  wholly  practicable. 

Maine.  —  Doyle  v.  Whalen,  87  Me.  414. 

Massachusetts.  —  Harvard  College  v.  Theo- 
logical Education  Soc,  3  Gray  (Mass.)  280; 
Baker  v.  Smith.  13  Met.  (Mass.)  34;  Smith 
Charities  v.  Northampton,  10  Allen  (Mass.) 
498;  Jackson  v.  Phillips,  14  Allen  (Mass.)  539; 
Fellows  v.  Miner,  119  Mass.  541;  Winthrop  v. 
Atty.-Gen.,  128  Mass.  258;  Morville  v.  Fowle, 
144  Mass.  109;  Cary  Library  v.  Bliss,  151 
Mass.  364. 

Neiv  Hampshire.  —  Second  Congregational 
Soc  v.  First  Congregational  Soc,  14  N.  H.  315. 

4.  States  Adopting  the  Cy-pres  Doctrine  in  Part 
—  Kentucky.  —  Moore  v.  Moore,  4  Dana  (Ky.) 
356,  29  Am.  Dec.  417;  Curling  v.  Curling,  8 
Dana  (Ky.)  38,  33  Am.  Dec  475.  Doctrine  re- 
jected, as  applied  in  England,  Kinney  v. 
Kinney,  86  Ky.  610. 

Ohio.  —  Mclntire  v.  Zanesville,  17  Ohio  St. 
352;  Cincinnati  University  v.  McMicken,  6 
Ohio  Cir.  Ct.  Rep.  188. 

Pennsylvania.  —  Philadelphia  v.  Girard,  45 
Pa.  St.  9;  Lower  Dublin  Academy,  8  W.  N.  C. 
(.Pa.)  564;  Methodist  Church  v.  Remington,  1 
Watts  (Pa.)  219.  26  Am.  Dec.  61;  Witman  t. 
Lex,  17  S.  &  R.  (Pa.)  88,  17  Am.  Dec.  644; 
Wright  v.  Linn.  9  Pa.  St.  433. 

5.  Doctrine  as  Received  in  England  Rejected.— 
Miller  v.  Chittenden,  2  Iowa  315;  Pringle  v. 
Dorsey,  3  S.  Car.  509;  Johnson  v.  Johnson, 
92  Teiin.  559,  36  Am.  St.  Rep.  104. 
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ware,  New  York,  North  Carolina,  and  Wisconsin.1 

Legislation  Recognizing  Cy-pres  Doctrine. —  In  Connecticut  and  Georgia  the  doctrine 
has  been  adopted  by  legislation.2 

CHART.  — The  word  "chart"  refers  ordinarily  to  maps  for  seamen  or  boat- 
men ;  but  for  twenty-five  years  or  more  it  has  been  further  used  to  signify 
sheets  on  which  information  is  exhibited  —  as  historical  charts.3 

CHARTER.  (See  the  titles  Franchise;  Corporations;  Municipal 
CORPORATIONS.  And  see  titles  of  the  different  kinds  of  corporations,  such  as 
Railroads;  National  Banks,  etc.)  —  Originally  the  word  seems  to  have 
been  used  as  including  all  sealed  instruments,  or  solemn  acts  in  writing.  It  is 
not  unfrequently  met  in  old  English  books,  in  a  sense  equivalent  to  "deed;" 
but  this  broad  and  general  use  of  the  word  is  now  practically  obsolete.  It  is 
retained  to  denote  writings  emanating  from  government,  chiefly  the  following: 

1.  A  written  instrument  setting  forth  privileges  or  an  assurance  of  rights, 
granted  by  the  sovereign  power  to  the  people,  or  to  some  large  class  of  them ; 
such  as  Magna  Charta.  A  charter  is  granted  by  the  sovereign,  a  constitution 
established  by  the  people. 

2.  An  act  of  Parliament,  of  Congress,  or  of  a  state  legislature,  creating  a 
corporation,  is  called  the  charter  of  the  corporation.4 


1.  States  Wholly  Rejecting  Cy-pres  Doctrine  — 

Alabama. — Carter  v.  Balfour,  ig  Ala.  814; 
Johnson  v.  Holifield,  79  Ala.  423,  58  Am.  Rep. 
59°- 

Delaware.  —  Doughten  v.  Vandever,  5  Del. 
Ch.  5i. 

New  York. — Owens  v.  Missionary  Soc,  14 
N.  Y.  380,  67  Am.  Dec.  160;  Beekman  v. 
Bonsor,  23  N.  Y.  298,  80  Am.  Dec.  269;  Adams 
v.  Perry,  43  N.  Y.  487;  Holland  v.  Alcock.  108 
N.  Y.  312,  2  Am.  St.  Rep.  420;  Cottman  v. 
Grace,  112  N.  Y.  299;  Tilden  v.  Green,  130  N. 
Y.  29,  27  Am.  St.  Rep.  487;  People  v.  Powers, 
147  N.  Y.  109. 

North  Carolina.  —  Bridges  v.  Pleasants,  4 
Ired.  Eq.  (N.  Car.)  26,  44  Am.  Dec.  94. 

Wisconsin.  —  Heiss  v.  Murphey,  40  Wis.  276; 
Webster  v.  Morris.  66  Wis.  366,  57  Am.  Rep. 
278;  Dodge  v.  Williams,  46  Wis.  70;  Fuller's 
Will,  75  Wis.  431. 

2.  Connecticut.  —  Doctrine  recognized  in  the 
case  of  trusts  created  by  deed,  Gen.  Stat., 

776,  778,  779.  Whether  the  court  is  author- 
ized to  deal  in  the  same  manner  with  charitable 
trusts  created  by  will,  quaere,  Woodruff  v. 
Marsh,  63  Conn.  125,  38  Am.  St.  Rep.  346. 
Doctrine  not  recognized  prior  to  legislation. 
Whiter.  Fisk,  22  Conn.  31;  Treat's  Appeal,  30 
Conn.  113. 

Georgia.  —  Rev.  Code,  3099,  2432;  New- 
son  v.  Starke,  46  Ga.  88. 

3.  Taylor  v.  Oilman,  24  Fed.  Rep.  632. 
Copyright.  —  See  the  title  COPYRIGHT. 
Marine  Insurance.  —  See  the  title  Marine  In- 
surance. 

4.  Abbott's  Law  Dictionary. 
Other  Definitions.  —  One  of  the  definitions  of 

the  word  charter  given  in  Webster  is  an  act  of 
a  legislative  body  creating  a  municipal  or  other 
corporation,  and  defining  its  powers  and  privi- 
leges.   State  v.  Ehrmantraut.  63  Minn.  104. 

Charter  has  been  defined  as  a  grant  made  by 
the  sovereign,  either  to. the  whole  people  or  a 
portion  of  them,  securing  to  them  the  enjoy- 
ment of  certain  rights.  Bouvier  Law  Diet., 
quoted  in  State  v.  Commissioner  of  R.  Taxa- 
tion, 37  N.  J.  L.  238. 


Commissions  of  Public  Officers.  - —  In  Dew  v. 

Judges  of  Sweet  Springs  Dist.  Ct.,  3  Hen.  & 
M.  (Va.)  22,  it  is  said:  "  Under  the  term  char- 
ters are  comprehended  all  grants  from  the 
crown,  whether  of  lands,  honors,  franchises, 
or  aught  besides."  In  that  case  it  was  held 
that  commissions  granted  to  public  officers 
come  under  the  term  charter.  See  also  the 
title  Public  Officers. 

Charter  as  a  Contract.  —  See  the  titles  Con- 
stitutional Law;  Franchises;  Exemption 
from  Taxation;  Impairment  of  Obligation 
of  Contracts;  Taxation;  Statutes. 

General  Law.  —  In  Granger's  L.,  etc.,  Ins. 
Co.  v.  Kamper,  73  Ala.  325,  it  was  held  that, 
of  every  corporation  formed  under  the  general 
law,  the  law  itself,  and  not  the  declaration  of 
incorporation  or  the  constitution  and  by-laws 
adopted  for  corporate  government,  becomes 
the  charter.  See  also  Smith  v.  Sherry,  50  Wis. 
214. 

Articles  of  Incorporation.  —  The  articles  of 
incorporation  of  a  corporation  are  its  charter. 
Bergman  v.  St.  Paul  Mut.  Bldg.  Assoc.  No.  1. 
29  Minn.  278. 

More  than  One  Statute.  —  A  statute  read  as 
follows:  "  And  in  such  cases  as  the  charter  of 
said  city  now  provides  that  the  president  of 
the  common  council  ex  officio  *  *  *  shall 
perform  certain  duties  outside  of  legislative 
duties,  such  duties  and  powers  are  granted  to 
and  imposed  upon  the  president  *  *  *  of 
said  assembly.  It  was  held  that  the  term 
charter  as  used  in  this  statute  might  be  defined 
as  the  enabling  acts  under  which  a  municipal 
corporation  exercises  its  privileges  and  per- 
forms its  duties  and  obligations,  including  all 
matters  in  which  the  municipality  has  a  direct 
interest,  and  a  right  to  regulate  and  control. 
State  v.  Ehrmantraut,  63  Minn.  104.  See  also 
Smith  v.  Sherry,  50  Wis.  215. 

Powers  and  Privileges. — The  phrase  "to 
grant  corporate  powers  and  privileges  "  has 
been  held  equivalent  to  the  phrase  "  to  grant 
corporate  charters."  Atty.-Gen.  v.  Chicago, 
etc.,  R.  Co.,  35  Wis.  425 ;  Brady  v.  Moulton.  61 
Minn.  185. 
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Definitions. 


CHARTER  PARTY.  —  See  the  title  CONTRACTS  OF  AFFREIGHTMENT  AND 

Charter  Parties. 

CHASE.  (See  generally  the  titles  Game  and  Game  Laws;  Parks.)  — 
Chase,  in  its  general  signification,  is  a  great  quantity  of  woody  ground  lying 
open,  and  privileged  for  wild  beasts  and  wild  fowl;  and  the  beasts  of  chase 
properly  extend  to  the  buck,  doe,  fox,  marten,  and  roe,  and  in  common  and 
legal  sense  to  all  the  beasts  of  the  forests.1 

CHASTE  CHASTITY.  —  This  title  has  been  comprehensively  treated  under 
the  title  Character  in  Evidence.  Under  the  titles  Libel  and  Slander, 
Rape,  and  Seduction,  all  other  points  connected  with  the  subject  will  receive 
thorough  treatment.  And  for  matters  of  practice  see  these  last-named  titles 
in  the  ENCYCLOPAEDIA  OF  PLEADING  AND  PRACTICE. 


1.  Co.  Litt.  233.    But  see  I  Jones  Rep.  278. 

It  differs  from  a  park  in  that  it  is  not  in- 
closed, and  also  in  that  a  man  may  have  a 
chase  in  another  man's  ground  as  well  as  in 
his  own.    2  Bl.  Comm.  38 

It  has  a  greater  compass  than  a  park,  more 
variety  of  game,  and  more  officers.  It  is  com- 
monly less  than  a  forest,  and  not  endowed 
with  so  many  liberties,  as  the  courts  of  attach- 
ment, swainmote,  and  justice-seat.  Crompt. 
in  his  Jurisd.,  fol.  148,  says  a  forest  cannot  be 
in  the  hands  of  a  subject,  but  it  forthwith  loses 
its  name,  and  becomes  a  chase,  but,  fol.  197, 
he  says  a  subject  may  be  lord  and  owner  of 
a  forest.  Both  sayings  are  in  some  sort  true; 
for  the  king  may  give  or  alienate  a  forest  to  a 
subject,  so  as  when  it  is  once  in  the  subject,  it 
loses  the  true  property  of  a  forest,  because  the 
courts  called  the  justice-seat,  swainmote,  etc., 
do  forthwith  vanish,  none  being  able  to  make 
a  Lord  Chief  Justice  in  Eyre  of  the  forest,  but 
the  king;  yet  it  may  be  granted  in  so  large  a 


manner,  as  there  may  be  attachment,  swain- 
mote, and  a  court  equivalent  to  a  justice-seat. 
Manwood,  part  2,  c.  3,  4. 

A  chase  is  ad  comfiiunem  legem,  and  not  to  be 
guided  by  the  forest  laws.  A  man  may  have 
a  free  chase  as  belonging  to  his  manor  in  his 
own  woods;  for  it  does  not  issue  out  of  the 
soil,  but  is  a  collateral  inheritance.    4  Inst.  318. 

If  a  man  have  freehold  where  is  a  chase,  he 
may  cut  timber  without  the  license  of  any, 
though  not  so  of  a  forest.  But  if  he  cut  so 
much  that  there  is  not  sufficient  for  covert,  and 
to  maintain  the  game,  he  shall  be  punished  at 
the  suit  of  the  king.  See  11  Rep.  22.  The, 
owner  of  the  soil  may  have  by  prescription 
common  in  the  chase  for  his  sheep,  and  war 
ren  for  his  conies.  Inclosing  a  free  eh ase  ■' j 
said  to  be  a  good  cause  of  seizure  into  the 
king's  hands.  It  is  not  lawful  to  make  a 
chase,  park  or  warren  without  license  from  the 
king  under  the  broad  seal.  Jacob's  Law  Dic- 
tionary. 
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a.       General,  970. 
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10.  Presumptions  as  to  Ownership  arid  Date,  974. 

V.  "What  May  Be  Mortgaged,  974. 

1.  /«  General,  974. 

2.  Growing  Crops.  977. 

3.  Fixtures,  977. 

4.  Animals,  977. 

5.  Articles  in  Process  of  Manufacture,  978. 

6.  After-acquired  Property,  979. 

«.  ^4/  Z<zw,  979. 
/;/  Equity,  982. 

VI.  Rights  of  Mortgagor  and  Mortgagee,  985. 

1.  Possession  of  the  Mortgaged  Property,  985. 
a.  In  General,  98  r 

M ortgagor  Stipulating  for  Possession  before  Breach,  989. 

c.  The  Insecurity  Clause,  990. 

d.  Mortgagor's  Possession  of  Stock  of  Goods  with  Pmver  of 

Sale,  992. 
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2.  Rig ht  to  Sell  and  Encumber,  995. 

a.  Mortgagor  in  Possession  before  Breach,  995. 
/>.  Sale  with  Mortgagee' s  Authority,  995. 

c.  Wrongful  Sale  or  Mortgage,  996. 

d.  Mortgagor 's  Power  to  Impose  Lien,  997. 

3.  Rights  of  Action,  997. 

a.  Mortgagor's  Rights  of  Action,  997. 

(1)  Against  Mortgagee,  997. 

(2)  Against  Third  Parties,  999. 

b.  Mortgagee's  Rights  of  Action,  999. 

(1)  Against  Mortgagor,  999. 

(2)  Against  Third  Parties,  999. 

4.  Rights  of  Parties  after  Default,  1001. 

a.  Possession  by  the  Mortgagee,  1001. 

(1^  /;/  General,  1001. 

(2)  Must  be  Taken  within  a  Reasonable  Time,  1002.. 

(3)  Possession  Good  against  All  the  World,  1002. 

(4)  Mortgage  Securing  Several  Notes,  1002. 

(5)  Retention  of  Possession,  1003. 

(6)  Use  of  the  Chattels,  1003. 

b.  The  Right  of  Redemption,  1003. 

c.  Enforcetnent  of  the  Mortgage  Lien,  1004. 

VII.  Rights  of  Third  Parties,  1008. 

1.  Who  Are  Third  Parties,  1008. 

2.  Registration  as  Affecting  Rights,  1008. 

a.  In  General,  1008. 

b.  Scope  of  Recording  Acts,  1009. 

c.  Renewal,  1012. 

d.  When  Deemed  Piled  and  Recorded,  1013. 

3.  Subsequent  Purchasers,  1013. 

a.  Definition,  10 13. 

b.  Notice,  10 14. 

c.  Assumption  of  a  Prior  Mortgage,  1014. 

d.  Right  to  Attack  the  Mortgage,  10 14. 

4.  Subsequent  Mortgagees,  1014. 

a.  In  General,  1014. 

b.  Mortgage  Subject  to  a  Prior  Mortgage,  1015. 

c.  Rights  of  Action,  1015. 

5.  Creditors  of  the  Mortgagor,  10 16. 

6.  Assignees,  10 18. 

VIII.  Discharge  of  the  Mortgage,  1019. 

1.  Payment,  10 19. 

2.  Tender,  1020. 

a.  Before  Forfeiture,  1020. 

b.  After  Forfeiture,  1020. 

(1)  In  General,  1020. 

(2)  Conversion  by  Mortgagee,  102 1. 

(3)  Tender  by  Purchaser,  102 1. 

3.  Other  Methods  of  Discharge,  J021. 

a.  7>z  General,  102 1. 

^.   Statute  of  Limitations,  102 1. 

r.   Taking  Second  Mortgage,  102 1. 


CROSS-REFERENCES. 

matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
titles  CHATTEL  MORTGAGES,  vol.  4,  P-  5°7 ;  FORECLOSURE  OF 
MORTGAGES,  vol.  9,  p.  84. 

946  Volume  V. 


Definition  and 


CHATTEL  MORTGAGES. 


General  Principles. 


For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ACCESSION,  vol.  i,  p.  247;  ACKNOWL- 
EDGMENTS, vol.  1,  p.  483;  ANIMALS,  vol.  2,  p.  341 ;  ASSIGNMENTS 
FOR  THE  BENEFIT  OF  CREDITORS,  vol.  3,  p.  1 ;  BILLS  OF  SALE, 
vol  4  p.  555;  CONDLTIONAL  SALES ;  CONFUSION  OF  GOODS ; 
CROPS;  DAMAGES ;  EQUITY  OF  REDEMPTION ;  FIXTURES; 
FORECLOSURE  ;  FRAUDULENT  SALES  AND  CONVEYANCES  ; 
LIENS;  MARSHALING ;  MORTGAGES ;  PLEDGE  AND  COL- 
LATERAL SECURITY;  RECORDING  ACTS ;  SHIPS  AND  SHIP- 
PING ;  SUBROGA  TION  ;  TRUST  DEEDS  AND  POWER  OF  SALE 
MORTGAGES. 


I.  Definition  and  General  Principles.  —  A  chattel  mortgage  is  a  convey- 
ance of  personal  property  to  secure  the  debt  of  the  mortgagor,  which  being 
conditional  at  the  time,  becomes  absolute  if  at  a  fixed  time  the  property  is 
not  redeemed.1 

The  Agreement  Vests  the  Title  to  the  property  in  the  mortgagee,  subject  to  be 
defeated  upon  performance  of  the  conditions  expressed.2 

The  Essential  Requisite  of  a  chattel  mortgage  is  that  it  must  be  a  transfer  for 
security,3  the  consideration  of  which  may  be,  generally  speaking,  either  a 


1.  Definition.  —  Evans  v.  Darlington,  5 
Blackf.  (Ind.)  320;  Rochester  Distilling  Co.  v. 
Rasey,  142  N.  Y.  570,  40  Am.  St.  Rep.  635.  A 
chattel  mortgage  is  a  conditional  transfer  or 
conveyance  of  the  property,  and  if  the  condi- 
tions be  not  duly  performed  the  whole  title 
vests  absolutely  at  law  in  the  mortgagee.  2 
Story's  Eq.  Jur.,  §  1030;  Wright  v.  Ross,  36 
Cal.  414. 

A  chattel  mortgage  was  not  known  at  com- 
mon law.  Blystone  v.  Burgett,  10  Ind.  28,  68 
Am.  Dec.  658. 

2.  A  Chattel  Mortgage  Is  Something  More 
than  a  Mere  Security.  —  "  It  is  a  conditional  sale 
of  chattels,  and  operates  to  transfer  the  legal 
title  to  the  mortgagee,  to  be  defeated  only  by 
a  full  performance  of  the  condition.  Upon 
breach  of  the  condition  the  mortgagee  may  take 
possession  of  the  property,  and  so  far  as  the 
legal  rights  of  the  parties  are  concerned,  he 
may  thenceforth  treat  it  as  his  own."  Jones 
on  Chattel  Mortgages  (4th  ed.),  §  1. 

United  States.  —  Almy  ?>.  Wilbur,  2  Woodb. 
&  M.  (U.  S.)  371;  Pyeatt  v.  Powell,  51  Fed. 
Rep.  553. 

Florida.  —  McGriff  v.  Porter,  5  Fla.  373. 

Kansas.  —  Korman  v.  Henry,  32  Kan.  49. 

Maine.  —  Flanders  v.  Barstow.  18  Me.  357; 
Stewart  v.  Hanson,  35  Me.  506. 

Nebraska.  —  Adams  v.  Nebraska  City  Nat. 
Bank,  4  Neb.  370;  Tompkins  v.  Batie,  11  Neb. 
147,  38  Am.  Rep.  361. 

New  York.  —  Porter  v.  Parmly,  43  How.  Pr. 
(N.  Y.  Super.  Ct.)445  ;  Neidig  v.  Eifler,  18  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  353;  Bunaclcugh  v. 
Poolman,  3  Daly  (N.  Y.)  236;  Langdon  v.  Buel, 
9  Wend.  (N.  Y.)  80;  Rochester  Bank  v.  Jones, 
4  N.  Y.  497,  55  Am.  Dec.  290;  Hill  v.  Beebe, 
13  N.  Y  556;  Brownell  v.  Hawkins,  4  Barb. 
(N.  Y.)49i- 

South  Carolina.  —  Levi  v.  Legg,  23  S.  Car 
282. 

Texas.  —  Fowler  v.  Stoneum,  1 1  Tex.  478,  62 
Am.  Dec.  490. 

"  A  chattel  mortgage  is  an  instrument  in 
writing  in  the  nature  of  an  absolute  convey- 
ance designed  as  a  security  for  money,  the 
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fulfilment  of  some  obligation,  or  the  perform- 
ance of  some  act;  by  which  instrument  the 
mortgagee  acquires  a  specific  and  paramount 
lien  upon  certain  personal  property  or  chattels 
therein  described,  with  a  condition  or  provi- 
sion for  a  redemption  from,  satisfaction  or  dis- 
charge of  such  lien,  and  the  release  of  such 
security  upon  payment,  or  the  performance  by 
the  mortgagor  of  some  act  therein  mentioned, 
which  lien,  upon  forfeiture  or  breach  of  condi- 
tion, while  it  may  ripen  into  an  absolute  title 
at  law,  gives  the  mortgagee  an  immediate 
right  °f  possession,  for  the  purpose  of  satisfy- 
ing his  lien  out  of  the  mortgaged  property. 
*  *  *  It  does  not  convey  an  absolute  title 
to  the  property  mortgaged."  Herman  on 
Chattel  Mortgages,  pp.  34,  35. 

A  Conveyance  of  Chattels,  Absolute  in  Form, 
made  to  secure  the  payment  of  a  loan  of  money 
at  a  future  day,  defeasible  on  the  payment  of 
a  note  given  for  the  amount  loaned,  is,  as  be- 
tween the  parties,  a  mortgage.  Carpenter  v. 
Snelling,  97  Mass.  452;  Taber  v.  Hamlin,  97 
Mass.  489,  93  Am.  Dec.  113 

Whenever  a  Transaction  Resolves  Itself  into  a 
Security  for  a  Debt,  it  is  a  mortgage.  The  right 
of  redemption  must  exist  in  order  to  constitute 
a  mortgage,  so  that  the  debtor  shall  be  entitled 
to  redeem  his  property.  Wilmerding  v.  Mitch- 
ell, 42  N.  J.  L.  476. 

3.  Essential  Requisite  —  Transfer  for  Security. 
—  It  is  settled  that  whenever  property  is  trans- 
ferred, no  matter  in  what  form  or  by  what  con- 
veyance, as  a  mere  security  for  a  debt,  the  per- 
son to  whom  the  transfer  is  made  takes  merely 
as  a  mortgagee  and  has  no  other  rights  or 
remedies  than  the  law  allows  to  mortgagees. 
Oakes  v.  Moore,  24  Me.  214,  41  Am.  Dec.  379; 
Mills  v.  Williams,  3r  Mo.  App.  447;  People  v. 
Remington,  126  N.  Y.  654;  Keller  v.  Paine,  34 
Hun  (N.  Y.)  167;  Millhiser  v.  Pleasants.  118  N. 
Car.  237;  Coty  v.  Barnes,  20  Vt.  78;  Mer- 
chants', etc.,  Sav.  Bank  v.  Lovcjoy,  84  Wis. 
601;  Graham  v.  Blinn,  3  Wyoming  746. 

A  Conveyance  under  Seal,  Purporting  to  Sell, 
Transfer,  and  Deliver  personal  property  to  a 
creditor  to  secure  a  debt,  empowering  the  cred- 

Volume  V. 


Definition  and 


CHATTEL  MORTGAGES. 


General  Principle!. 


money  debt  or  the  performance  of  som 

itor  to  sell  if  the  debt  were  not  paid  by  a  cer- 
tain time,  is  a  mortgage.  Barrield  v.  Cole,  4 
Sneed  (Tenn.)  465;  Smith  v.  49  &  56  Quartz 
Min.  Co.,  14  Cal.  242;  Cooper  v.  Brock,  41 
Mich.  488;  Langdon  v.  Buel,  9  Wend.  (N.  Y.) 
80. 

"  To  Have  and  to  Hold  to  the  Said  H.  A,  as 
Security  for  the  payment  of  said  indebtedness 
to  her,"  is  a  mortgage  and  not  an  absolute 
transfer.  National  Shoe,  etc.,  Bank  v.  August, 
54  N.  J.  Eq.  182. 

An  instrument  Purporting  to  "  Transfer "  and 
"Assign"  stock  as  security  for  the  debt  of  the 
grantor,  authorizing  the  grantee  or  his  assigns 
to  sell  or  transfer  it  so  as  to  satisfy  and  dis- 
charge the  debt,  is  not  a  pledge  of  stock,  but 
a  chattel  mortgage.  Campbell  v.  Woodstock 
Iron  Co.,  S3  Ala.  351. 

Absolute  Sale  and  Mortgage  Back.  —  In  Bald- 
win v.  Crow,  86  Ky.  679,  three  notes  were 
given,  each  reading  as  follows:  "  This  note 
is  of  a  series  given  for  the  purchase  of 
the  instrument  mentioned  below,  the  condi- 
tions of  which  purchase  are  that  said  instru- 
ment remains  the  property  of  D.  H.  Baldwin 
&  Co.,  until  all  notes  given  for  the  instrument 
are  paid,  and  in  default  of  payment  of  any  of 
said  notes  at  maturity,  or  at  any  time  after 
such  default,  before  accepting  payment  of  the 
amount  thus  due,  or  in  case  said  instrument 
before  payment  in  full  is  removed  from  N., 
Ky.,  without  written  consent  of  D.  H.  Baldwin 
&  Co.,  they  may  receive  possession  of  said  in- 
strument, without  any  liability  on  their  part  to 
refund  any  money  previously  paid  on  account 
of  said  purchase."  It  was  held  that  the  par- 
ticular form  of  a  conveyance  is  unimportant; 
and  when  a  conveyance  is  made  as  security, 
no  matter  whether  this  appears  from  the  in- 
strument or  from  outside  facts,  it  is  always 
considered  in  equity  as  a  mortgage.  These 
notes  were  an  absolute  sale  and  mortgage  back. 

See  also  Tufts  v.  Beach,  8  Colo.  App.  33. 

1.  Consideration.  (See  infra,  this  title,  Form 
and  Requisites —  The  Consideration.)  —  It  is  not 
necessary  to  the  validity  of  a  chattel  mortgage 
as  to  third  persons  that  it  should  be  for  the 
payment  of  any  sum  certain,  or  of  any  money 
whatever;  it  may  be  for  the  performance  of 
any  other  act  or  of  any  contract  by  the  mort- 
gagor or  a  third  person.  Byram  v.  Gordon,  11 
Mich.  531;  Green  v.  Kelley,  64  Vt.  309. 

A  mortgage  is  essentially  a  security  for  a 
debt,  and  when  no  debt  exists  a  mortgage  is 
impossible.  West  v.  Hendrix,  28  Ala.  226; 
Robinson  v.  Farrelly,  16  Ala.  472. 

An  instrument,  to  be  held  a  chattel  mort- 
gage, must  contain  an  express  promise  to  pay 
or  acknowledge  an  existing  debt.  Culver  v. 
Sisson,  3  N.  Y.  264. 

Instances  of  Chattel  Mortgages,  —  A.'s  mare 
having  been  served  by  B.'s  stallion,  A.  agreed 
to  pay  B.  twenty  dollars  a  year  from  the  date 
of  the  agreement,  if  the  mare  proved  in  foal. 
It  was  held  that  a  lien  of  the  nature  of  a  chat- 
tel mortgage  attached  to  the  colt  at  its  birth. 
Sawyer  v.  Gerrish,  70  Me.  254,  35  Am.  Rep. 
323- 

The  following  was  held  a  chattel  mortgage: 
"  Burlington,  Feb.  12,  1833.  Turned  out  and 
delivered  to  P.  A.  one  white  and  red  cow,  which 
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act.1 

he  may  dispose  of  in  fourteen  days,  to  satisfy 
an  execution  J.  M.  v.  me.  (Signed)  W.  M." 
Atwater  v.  Mower,  10  Vt.  75. 

The  plaintiff  transferred  a  two-thirds  in- 
terest in  certain  patents  to  the  defendants; 
they  agreed  to  furnish  him  with  funds  and 
goods  as  long  as  the  success  of  the  patents  was 
satisfactory  to  them,  and  it  was  stipulated  that 
if  the  defendants  wished  they  might  end  the 
agreement  after  a  certain  time,  reserving  the 
right  to  retain  their  interest  in  the  patents  to 
secure  any  debt  due  them  from  the  plaintiff. 
The  defendants  terminated  the  contract  later 
on,  but  refused  to  reassign  the  interest  in  the 
patents,  though  full  payment  of  the  plaintiff's 
debt  was  tendered.  It  was  held  that  the 
assignments  were  for  security  for  the  debt,  and 
upon  payment  of  the  same  the  defendants 
must  reconvey.  Barry  v.  Colville,  129  N.  Y. 
302. 

A.  purchased  hogs  and  gave  in  payment  a 
check  on  the  plaintiff  bank,  agreeing  with  the 
bank  that  if  it  would  pay  the  check  he  would 
consider  the  hogs  as  belonging  to  it  and 
would  sell  them  for  it;  he  sold  the  hogs  and 
deposited  the  money  in  the  defendant  bank. 
This  agreement  was  held  a  verbal  chattel 
mortgage,  and  good  as  between  the  parties, 
and  the  defendant  bank,  not  being  a  creditor 
of  the  mortgagor,  could  not  hold  the  money. 
Carroll  Exch.  Bank  v.  Carrollton  First  Nat. 
Bank,  50  Mo.  App.  92,  58  Mo.  App.  17;  Kollock 
v.  Emmert,  43  Mo.  App.  566;  Tufts  v.  Haynie, 
4  Ohio  Cir.  Ct.  Rep.  494. 

The  indorsement  upon  a  note:  "As  security 
for  the  within  note  I  hereby  mortgage  and 
pledge  to  M.  or  order  all  my  art  store  stock," 
is  a  good  chattel  mortgage  between  the  parties. 
Riddle  v.  Norris,  46  Mo.  App.  512. 

In  Read  v.  Horner,  90  Mich.  152,  which  was 
an  action  for  the  value  of  a  blacksmith's  shop, 
removed  from  premises  belonging  to  the 
plaintiff,  the  following  facts  appeared:  The 
plaintiff  purchased  the  land,  subject  to  a  ten 
years  lease.  The  lessee  built  a  blacksmith 
shop  on  it,  and  assigned  the  lease  by  permis- 
sion of  the  lessor  to  a  certain  G.,  who  agreed 
to  sell  the  shop  to  the  plaintiff's  husband  for 
two  hundred  and  twenty-five  dollars,  taking 
notes  for  the  same,  also  agreeing  that  if  the 
notes  were  not  paid  the  husband  should  for- 
feit all  claims  upon  the  shop.  G.  transferred 
the  notes  and  agreement  to  the  defendants, 
and  the  husband  agreed  by  indorsement  upon 
the  contract  that  the  notes  remained  unpaid, 
and  that  he  gave  up  all  claims  against  and  the 
possession  of  the  property.  It  was  held  that 
these  agreements  constituted  a  chattel  mort- 
gage- 

Overplus  Eeserved.  —  An  instrument  setting 
forth  a  sale  of  two  thousand  bushels  of  corn 
standing  in  the  field,  the  vendor  agreeing  to 
crib  and  market  the  same,  and  if  the  selling 
price  should  be  over  fifteen  cents  per  bushel, 
to  credit  the  overplus  on  the  vendor's  note, 
was  held  to  be  a  chattel  mortgage.  Frank- 
houser  v.  Fisher.  54  Kan.  738. 

A  Trust  Deed  Issued  to  Secure  the  Bonds  of  a 
Corporation  on  certain  cattle  is  within  the  defi- 
nition of  a  chattel  mortgage  in  Colorado  Gen. 
Stat.  1883,  which  declares  all  bills  of  sale,  trust 
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Intention.  —  As  in  all  contracts,  the 

deeds,  and  all  other  conveyances  of  personalty 
having  the  effect  of  a  lien  on  such  property,  to 
be  chattel  mortgages.  Roberts  v.  Johnson,  5 
Colo.  App.  406. 

Leases.  —  A  lease  under  which  the  lessor  was 
to  hold  title,  with  the  privilege  of  taking  pos- 
session at  any  time  of  any  or  all  the  products 
of  the  premises  in  payment  of  rent  due,  was 
held  a  chattel  mortgage  and  should  be  recorded 
to  be  valid  as  against  an  attaching  creditor. 
Johnson  v.  Crofoot,  53  Barb.  (N.  Y.)  574. 

An  instrument  declaring  that  certain  ma- 
chinery had  been  leased  for  a  certain  time, 
after  which  the  lessee,  upon  payment  of  a  sum 
certain,  could  obtain  a  renewal  of  the  lease  for 
a  second  term,  and  if  upon  the  expiration  of  the 
second  term  he  should  pay  a  further  sum,  he 
should  receive  a  bill  of  sale  of  the  machinery, 
but  if  default  was  made  in  the  payment  of  any 
of  the  said  sums  the  lease  should  terminate  and 
all  moneys  paid  should  be  forfeited,  was  held 
to  operate  as  a  mortgage.  Three  Forks  Lum- 
ber Co.  v.  Smith,  (Ky.  i3g5)  32  S.  W.  Rep.  167. 

A  clause  in  a  lease  providing  for  a  lien  on 
the  chattels  upon  the  premises,  for  rent,  and 
upon  non-payment  of  the  rent  to  be  enforced 
in  the  same  manner  as  a  chattel  mortgage,  is 
in  effect  a  chattel  mortgage  and  should  be  filed 
as  such.  Merrill  -•.  Ressler.  37  Minn.  82,  5 
Am.  St.  Rep.  822;  Nestell  v.  Hewitt,  19  N.  Y. 
Abb.  N.  Cas.  (Montgomery  County  Ct.)  282; 
Smith  v.  Taber,  46  Hun  (N.  Y.)  313;  Betsinger 
v.  Schuyler,  46  Hun  (N.  Y.)  349;  Greeley  v. 
Winsor,  1  S.  Dak.  117.  Compare  Marquam  v. 
Sengfelder,  24  Oregon  2;  Ludden,  etc.,  South- 
ern Music  House  v.  Hornsby,  45  S.  Car.  III. 

The  lessor  of  a  farm  for  a  rent  of  one-half  of 
the  crop  raised  assigned  his  lease  as  security 
for  the  payment  of  a  note;  the  assignment 
was  held  a  chattel  mortgage.  Woodward  v. 
Crump,  95  Tenn.  369. 

Reservation  of  a  "  Lien."  —  An  agreement 
under  which  one  party  agrees  to  sell  and  an- 
other to  buy  personal  property,  the  vendor  to 
have  a  "  lien  "  upon  the  property  until  the 
purchase  price  is  paid,  is  a  chattel  mortgage. 
Dunning^.  Stearns,  9  Barb.  (N.  Y.)  630;  Yenni 
v.  McNamee,  45  N.  Y.  614;  Whiting  v.  Eichel- 
berger,  16  Iowa  422.  Compare  Freeman  v. 
Bass,  34  Ga.  355,  89  Am.  Dec.  255;  Metcalfe 
v.  Fosdick,  23  Ohio  St.  114;  Barnett  v.  Mason, 
7  Ark.  253. 

A  writing  inartificially  drawn,  but  showing 
that  the  parties  were  debtor  and  creditor,  and 
declaring  that  the  creditor  should  have  a  lien 
on  a  horse  belonging  to  the  debtor  "  to  have 
and  to  hold  "  until  the  debt  was  paid,  was 
held  to  operate  as  a  mortgage,  though  contain- 
ing no  words  of  conveyance.  Ellington  v. 
Charleston,  51  Ala.  166. 

In  Lumbert  v.  Woodard,  144  Ind.  335,  the 
bill  of  sale,  after  setting  forth  the  transfer  and 
description,  contained  the  following:  "  In  this 
sale  and  transfer  it  is  distinctly  understood 
and  agreed  that  I  am  [to]  retain  and  do  hold  a 
vendor's  lien  on  all  of  said  property  and  plant, 
and  all  new  additions  thereto  made  by  said 
Elkhart  Electric  Company,  to  secure  the  pay- 
ment of  thirteen  thousand  dollars  balance  of 
purchase  money  due  on  said  plant,  evidenced 
by  sundry  notes  of  various  amounts  aggregat- 


intention  of  the  parties  is  of  primary 

ing  said  amount  of  thirteen  thousand  dollars^ 
all  bearing  even  date  herewith,  and  drawing  in- 
terest at  the  rate  of  eight  per  cent,  per  annum, 
payable  annually,  and  all  attorneys'  fees,  all 
payable  at  the  First  National  Bank  of  Elkhart, 
Ind.;  one  note  for  two  thousand  dollars,  due  in 
six  months  from  date,  and  four  notes  for 
twenty-seven  hundred  and  fifty  dollars  each, 
due  respectively  on  the  second  day  of  January, 
1890,  1891,  1892,  and  1893,  all  signed  by  said 
Elkhart  Electric  Company  and  payable  to  the 
order  of  Marion  C.  Proctor.  Witness  my  hand 
and  seal  this  8th  day  of  January,  1889. 
Marion  C.  Proctor.  [Seal.] 

"  The  Elkhart  Electric  Company  hereby 
accepts  the  terms  and  conditions  of  the  fore- 
going instrument,  and  agrees  to  all  its  obliga- 
tions therein  contained  to  execute  and  per- 
form." 

The  court  held  that  the  bill  of  sale  and  the 
acceptance  showed  that  the  intention  of  the 
parties  was  to  create  a  lien  to  secure  the  pay- 
ment of  the  balance  of  the  purchase  money 
debt,  and  as  such  must  be  construed  as  a  chat- 
tel mortgage. 

Reservation  of  Title.  —  By  art.  3190^,  Sayles 
Civ.  Stat,  of  Texas,  all  reservations  of  title  to 
chattels  as  security  for  the  purchase  price  shall 
be  held  to  operate  as  chattel  mortgages,  and 
unless  recorded,  if  possession  is  transferred, 
will  be  invalid  as  against  creditors  and  />o>m 
fide  purchasers.  Under  this  provision  an  in- 
strument of  sale  of  chattels  providing  for  the 
property  to  remain  in  the  vendors,  the  con- 
tract being  recorded,  was  held  to  be  a  mort- 
gage. Garretson  v.  De  Poyster,  (Tex.  App. 
1890)  16  S.  W.  Rep.  106. 

Under  this  statute  a  sale  of  books  on  condi- 
tion that  the  title  should  remain  in  the  vendor 
until  payment  was  held  a  chattel  mortgage. 
Clark  -'.West  Pub.  Co.,  (Tex.  Civ.  App.  1894) 
26  S.  W.  Rep.  527.  See  Berlin  Mach.  Works 
v.  Security  Trust  Co.,  60  Minn.  161 ;  Harling 
v.  Creech,  88  Tex.  300;  Perkins  v.  Loan,  etc.. 
Bank,  43  S.  Car.  39;  Hudson  v.  McKale, 
(Mich.  1895)  64  N.  W.  Rep.  727. 

Reservation  of  Surplus.  —  A  sale  and  transfer 
to  a  trustee  to  pay  the  debts  of  the  vendor, 
reserving  the  surplus,  is  a  chattel  mortgage. 
Doggett  r.  Bates,  26  111.  App.  369. 

Conveyance  to  Creditors.  —  A  conveyance 
under  which  a  debtor,  to  secure  a  debt,  trans- 
fers personalty  to  his  creditor,  together  with 
the  possession  and  power  to  sell  the  same,  and 
after  paying  the  debt  and  expenses  of  the  sale 
the  remainder  to  be  turned  over  to  the  debtor, 
is  a  chattel  mortgage,  and  will  so  operate  be- 
tween the  mortgagee  and  the  creditors  of  the 
mortgagor.  Sloan  v.  Coburn,  26  Neb.  607; 
Doggett  v.  Bates,  26  111.  App.  369. 

A  writing  by  which,  for  the  consideration  of 
five  hundred  dollars,  and  four  hundred  and 
fifty  dollars  due  for  rent,  certain  chattels  are 
"  sold  "  and  "  assigned,"  and  the  assignee  is 
empowered  to  sell,  and  retain  his  expenses  and 
fees  and  the  rent  due,  and  pay  the  residue  to 
the  assignor,  being  recorded  and  executed  as  a 
mortgage,  and  so  considered  by  the  parties, 
will  so  operate.  Schwab  -'.  Owens,  10  Mont. 
3S1. 

An  insolvent  debtor  conveyed  all  his  prop- 
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importance;1  and  to  ascertain  this  intention  the  courts  will  not  limit  them- 
selves to  the  terms  of  a  written  contract,  but  will  consider  all  the  circumstances 
connected  with  it;  2  such  as  the  circumstances  of  the  parties,3  the  property- 
conveyed,  its  value,4  the  price  paid,5  defeasances,6  verbal  or  written,  as  well  as 
the  acts  and  declarations  of  the  parties.7 

II.  Distinguished  from  Certain  Other  Contracts  —  1.  From  Pledge. — 
A  chattel  mortgage  differs  from  a  pledge,  in  that  the  title  passes  by  the  former 
to  the  mortgagee,  while  the  pledgee  acquires  but  a  special  property  in  the 
thing  pledged.8  Also,  delivery  accompanies  a  pledge  and  is  essential  to  its 
validity.9 

2.  From  Conditional  Sale.  —  If  by  the  execution  of  the  instrument  the  rela- 
tion of  debtor  and  creditor  is  terminated  and  the  grantor  is  entitled  to  repur- 
chase, it  is  a  conditional  sale ;  if  a  debt  still  exists  it  is  a  mortgage.  In  cases  of 
doubt  the  court  will  decide  in  favor  of  a  mortgage.10 

3.  From  Assignment  for  Creditors.  — -  Whether  a  conveyance  be  an  assign- 
ment for  creditors,  or  a  mortgage,  is  a  question  of  law  to  be  decided  from  the 
contents  of  the  instrument.  Unless  this,  upon  its  face,  purports  to  convey 
the  absolute  title  to  all  the  debtor's  property,  it  is  not  at  law  an  assignment, 
but  a  mortgage.11 


erty  to  a  creditor  who  assumed  and  paid  all 
his  debts;  the  debtor  carried  on  the  business 
as  agent  for  the  creditor,  they  agreeing  that 
the  debtor  should  reserve  from  the  proceeds 
enough  to  pay  his  expenses  and  turn  over  the 
remainder  to  the  creditor,  who,  when  his  debt 
and  interest  were  paid,  was  to  reconvey  the 
property.  This  agreement  was  held  a  chattel 
mortgage.  Whittemore  v.  Fisher,  132  111.  243; 
Damm  v.  Mason,  98  Mich.  237. 

1.  Intention  of  Parties.  —  Wright  v.  Ross,  36 
Cal.  414;  Jewett  v.  Warren,  12  Mass.  300,  7 
Am.  Dec.  74;  Weathersly  v.  Weathersly,  40 
Miss.  462,  go  Am.  Dec.  344;  King  v.  Greaves, 
51  Mo.  App.  534. 

2.  All  the  Circumstances  of  Transaction  to  be 
Considered.  —  Scott  v.  Henry,  13  Ark.  113;  Old- 
ham v.  Hallev,  2  J.  J.  Marsh.  (Ky.)  114;  Craft 
v.  Bullard,  1  Smed.  &  M.  Ch.  (Miss.)  372; 
Hickman  v.  Cantrell,  9  Yerg.  (Tenn.)  172,  30 
Am.  Dec.  396;  Thompson  v.  Davenport,  1 
Wash.  (Va.)  125. 

3.  An  absolute  bill  of  sale  of  a  chattel  was 
decreed  to  stand  only  as  a  mortgage  upon 
proof  that  the  vendor  was  upwards  of  seventy 
years  old,  infirm,  embarrassed,  his  property 
levied  on  and  about  to  be  sold,  and  that  the 
vendee,  who  was  his  son-in-law,  took  advan- 
tage of  all  these  circumstances  to  make  the 
transaction  assume  the  form  of  an  absolute 
sale  instead  of  a  mortgage.  Smith  v.  Pearson, 
24  Ala.  358. 

4.  Value  of  Property.  —  Where  it  was  claimed 
that  a  bill  of  sale  was  intended  by  the  parties 
as  a  mortgage  the  fact  that  the  property  was 
of  double  the  value  of  the  consideration  paid 
could  be  considered  as  evidence  of  the  inten- 
tion of  the  parties.  Hudson  v.  Isbell,  5  Stew. 
&  P.  (Ala.)  67. 

5.  Prices  Paid.  —  Hudson  v.  Isbell,  5  Stew.  & 
P.  (Ala.)  67;  Eiland  v.  Radford,  7  Ala.  724,  42 
Am.  Dec.  610;  Rapier  v.  Gulf  City  Paper  Co., 
77  Ala.  126;  Knox  v.  Black,  1  A.  K.  Marsh. 
(Ky.)  298;  Cooper  v.  Brock,  41  Mich.  488; 
Quirk  v.  Rodman,  5  Duer  (N.  Y.)28s;  Wilson 
v.  Western,  4  Jones  Eq.  (N.  Car.)  349;  Foun- 
tain v.  Bryce,  12  Rich.  Eq.  (S.  Car.)  234. 


In  Todd  v.  Hardie,  5  Ala.  698,  it  is  held  that 
where  it  is  doubtful  that  the  property  was  sold 
or  mortgaged,  the  evidence  that  the  sum  ad- 
vanced was  greatly  below  its  value  is  entitled 
"  to  much  weight."  See  also  Leblanc  v. 
Bouchereau,  16  La.  Ann.  11 ;  Wilson  v.  Carver, 
4  Hayw.  (Tenn.)  90. 

6.  See  infra,  this  title,  Form  and  Requisites 
—  ///  General —  The  Defeasance. 

7.  "  All  the  attendant  circumstances  may  be 
considered  for  the  purpose  of  ascertaining  the 
true  intention  of  the  parties  to  an  absolute  bill 
of  sale,  such  as  the  situation  of  the  parties, 
their  acts  and  declarations,  the  existence  of  a 
previous  debt  from  the  vendor  to  the  vendee, 
the  seeking  of  a  loan  by  the  vendor  from  the 
vendee,  the  value  of  the  property  and  the 
price  paid  for  it,  the  continued  possession  of 
the  vendor,  or  his  delay  in  asserting  the  trans- 
action to  be  a  mortgage;  in  short,  any  and  all 
circumstances  attending  the  transaction  in  its 
inception,  its  continuance,  or  its  close,  tending 
to  show  the  object  of  it,  may  be  shown  upon 
the  one  side  or  the  other."  Jones  Chat.  Mort. 
(3d  ed.),  §  24. 

8.  Distinguished  from  Pledge.  —  Campbell  v. 
Woodstock  Iron  Co.,  83  Ala.  351;  Sims  v.  Can- 
field,  2  Ala.  555.  See  the  title  Pledge  and 
Collateral  Security. 

R.,  having  bought  a  horse  on  a  contract  of 
conditional  sale,  had  paid  a  part  of  the  pur- 
chase price,  and  being  unable  to  pay  the  rest, 
N.  bought  the  horse  at  R.'s  request  for  the  bal- 
ance due  on  the  contract;  R.  and  the  original 
vendee  gave  N.  a  bill  of  sale,  and  R.  was  given 
the  option  of  purchasing  the  horse  within  a 
time  certain.  It  was  held  that  this  transaction 
was  neither  a  mortgage  nor  a  pledge,  and  that 
a  court  of  equity  would  not  give  R.  any  relief 
after  the  time  for  purchase  had  elapsed.  Rob- 
erts v.  Norton,  66  Conn.  1. 

9.  See  the  title  Pledge  and  Collateral 
Security. 

10.  See  the  title  Conditional  Sales. 

11.  Distinguished  from  Assignments  for  Credit- 
ors. — When  an  insolvent  debtor,  by  any  form  of 
instrument,  disposes  of  his  entire  property  not 
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Regarded  as  Mortgage. 


Ill  When  Bill  of  Sale  Regarded  as  Mortgage.  —  The  Rule  in  Equity  is  that 

a  bill  of  sale  absolute  upon  its  face  may  be  shown  by  parol  to  have  been 
intended  as  a  security ;  and  in  such  cases  it  will  be  treated  as  a  chattel  mort- 
gage.1 


exempt,  or  substantially  all  of  his  property,  for 
the  benefit  of  a  certain  number  of  his  creditors, 
then  the  transaction  is  in  legal  effect  an  assign- 
ment for  the  benefit  of  creditors.  Winner  v. 
Hoyt,  66  Wis.  227,  57  Am.  Rep.  257,  and  cases 
there  cited.  See  also  the  title  Assignments 
for  the  Benefit  of  Creditors,  vol.  3,  p.  1. 

In  Warner  v.  Littlefield,  89  Mich.  329,  the 
court  says  that  the  question  whether  the 
instrument  was  a  chattel  mortgage  or  an 
assignment  for  the  benefit  of  creditors,  must  in 
all  cases  be  determined  as  a  question  of  law, 
upon  the  contents  of  such  instrument,  and  not 
from  any  outside  testimony;  and  that  unless 
the  conveyance  upon  its  face  purported  to  con- 
vey all  of  the  debtor's  property  to  secure  cer- 
tain preferred  creditors  by  an  absolute  title, 
the  court  was  not  at  liberty  to  declare  it  a  com- 
mon-law assignment. 

See  also  Bank  of  Montreal  v.  J.  E.  Potts 
Salt,  etc.,  Co.,  91  Mich.  345;  Sheldon  v.  Mann, 
85  Mich.  265;  Bradley  v.  Hopkins,  (Iowa  1896) 
67  X.  W.  Rep.  261. 

1.  Rule  in  Equity  — May  be  Shown  by  Parol  to 
Be  Mortgage  —  Alabama.  —  Hudson  v.  Isbell, 
5  Stew.  &  P.  (Ala.)  67;  English  v.  Lane,  1 
Port.  (Ala.)  328;  Hopkins  v.  Thompson,  2 
Port.  (Ala.)  433;  Todd  v.  Hardie,  5  Ala.  698; 
Sledge  v.  Clopton,  6  Ala.  589;  Bishop  v. 
Bishop,  13  Ala.  475;  Turnipseed  v.  Cunning- 
ham, 16  Ala.  501,  50  Am.  Dec.  190;  Brantley 
v.  West,  27  Ala.  542;  Parish  v.  Gates  29  Ala. 
254- 

Arkansas. — Johnson  v.  Clark,  5  Ark.  321; 
Scott  v.  Henry,  13  Ark.  112;  Rogers  v. 
Vaughan,  31  Ark.  62;  Nattin  v.  Riley,  54  Ark. 
30. 

California.  —  Pierce  v.  Robinson,  13  Cal. 
116;  Johnson  v.  Sherman,  15  Cal.  291,  76  Am. 
Dec.  481;  Cook  v.  Lion  F.  Ins.  Co.,  67  Cal.  369. 

Colorado.  —  Horn  v.  Reitler,  12  Colo.  310. 

Dakota.  — O'Neill  v.  Murry,  6  Dakota  107. 

Florida. — Shear  v.  Robinson,  18  Fla.  379; 
Shad  v.  Livingston,  31  Fla.  89. 

Georgia. — Stokes^.  Hollis,  43  Ga.  262;  Frost 
v.  Allen,  57  Ga.  326. 

Illinois.  —  National  Ins.  Co.  v.  Webster,  83 
111.  470. 

Indiana.  —  Plummer  v.  Shirley,  16  Ind.  380; 
Reisterer  v.  Carpenter,  124  Ind.  30. 

Iowa.  —  Kuhn  v.  Graves,  9  Iowa  305;  Mc- 
Annulty  v.  Seick,  59  Iowa  586. 

Kansas.  —  Moore  v.  Wade,  8  Kan.  381;  Mc- 
Donald v.  Kellogg,  30  Kan.  170;  Butts  v.  Pri- 
vett.  36  Kan.  71 1  ;  Gray  v.  Delay,  53  Kan.  177. 

Kentucky.  — Ward  v.  Deering,  2  T.  B.  Mon. 
<Ky.)  9;  Secrest  v.  Turner,  2  J.  J.  Marsh.  (Ky.) 
471- 

Louisiana.  —  Watson  v.  James,  15  La.  Ann. 
386. 

Maine.  —  Reed  v.  Jewett,  5  Me.  96. 

Maryland.  —  Brogden  v.  Walker,  2  Har.  &  J. 
(Md.)  285;  Dougherty  v.  McColgan,  6  Gill  & 
j.  (Md.)  275;  Ing  v.  Brown,  3  Md.  Ch.  521; 
Farrell  v.  Bean,  10  Md.  217;  Seighman  v. 
Marshall,  17  Md.  550;  Laeber  v.  Langhor,  ±t 
Md.477. 
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Massachusetts.  —  Parks  v.  Hall,  2  Pick. 
(Mass.)  206;  Caswell  v.  Keith,  12  Gray  (Mass.) 
351;  Carpenter  v.  Snelling,  97  Mass.  452; 
Taber  v.  Hamlin,  97  Mass.  489,  93  Am.  Dec. 
113- 

Michigan.  —  Fuller  v.  Parrish,  3  Mich.  211 ; 
Picard  v.  McCormick,  11  Mich.  68;  Sirrine  v. 
Briggs,  31  Mich.  443;  Trevidick  v.  Mumford, 
31  Mich.  467;  Cooper  v.  Brock,  41  Mich.  488; 
Buhl  Iron  Works  v.  Teuton,  67  Mich.  623; 
Seligman  v.  Ten  Eyck's  Estate,  74  Mich.  525; 
Marquette  First  Nat.  Bank  v.  Weed,  89  Mich. 
357;  Pinch  v.  Willard,  (Mich.  1S96)  66  N.  W. 
Rep.  42. 

Mississippi.  —  Humphries  v.  Bartee,  10 
Smed.  &  M.  (Miss.)  282;  Carter  v.  Burris,  10 
Smed.  &  M.  (Miss.)  527. 

Missouri.  —  Wood  v.  Matthews,  73  Mo.  477; 
Newell  v.  Keeler,  13  Mo.  App.  189;  Quick  v. 
Turner,  26  Mo.  App.  36;  Bassett  v.  Glover,  31 
Mo.  App.  150;  Mills  v.  Williams,  31  Mo.  App. 
447;  Bender  v.  Markle,  37  Mo.  App.  235;  King 
v.  Greaves,  51  Mo.  App.  534. 

Montana.  —  Storg  v.  Cordell,  13  Mont.  205. 

New  York.  —  Clark  v.  Henry,  2  Cow.  (N.  Y.) 
324;  Hall  v.  Tuttle,  8  Wend.  (N.  Y.)  375; 
Hodges  v.  Tennessee  Marine,  etc.,  Ins.  Co.,  8 
N.  Y.  416;  Despard  v.  Walbridge,  15  N.  Y.  374; 
Smith  v.  Beattie,  31  N.  Y.  542;  Coe  v.  Cassidy, 
72  N.  Y.  133;  Waynes  v.  Sherwood,  14  Barb. 
(N.  Y.)  633;  Tyler  v.  Strang,  21  Barb.  (N.  Y.) 
198;  Stoddard  v.  Denison,  38  How.  Pr.  (N.  Y. 
Super.  Ct.)  296;  Michelson  v.  Fowler,  27  Hun 
(N.  Y.)  159;  Schoenrock  v.  Farley,  49  N.  Y. 
Super.  Ct.  302;  Nichols  v.  Lyons,  47  Hun  (N. 
Y.)  636,  14N.Y.  St.  Rep.  549;  Keller  v.  Payne, 
48  Hun  (N.  Y.)  620,  16  N.  Y.  St.  Rep.  245; 
Susman  z\  Whyard,  149  N.  Y.  127. 

Oregon.  —  Board  of  Com'rs  v.  Babcock,  5 
Oregon  472;  Hurford  v.  Harned,  6  Oregon 
362;  Bartel  v.  Lope,  6  Oregon  321;  Nicklin  v. 
Betts  Spring  Co.,  11  Oregon  406,  50  Am.  Rep. 
477- 

South  Carolina.  —  McKnight  v.  Gordon,  13 
Rich.  Eq.  (S.  Car.)  222,  94  Am.  Dec.  164;  State 
-'.  Rice,  43  S.  Car.  200. 

Tennessee.  —  Wilson  v.  Carver,  4  Hayw. 
(Tenn.)  90;  Hickman  v.  Cantrell,  9  Yerg. 
(Tenn.)  172,  30  Am.  Dec.  396;  Loyd  v.  Currin, 
3  Humph.  (Tenn.)  462. 

Texas.  —  Stephens  v.  Sherrod,  6  Tex.  294, 
55  Am.  Dec.  776;  Fowler  v.  Stoneum,  11  Tex. 
507,  62  Am.  Dec.  490;  Apollos  -\  Staniforth,  3 
Tex.  Civ.  App.  502;  Herring  <>.  White,  6  Tex. 
Civ.  App.  249. 

Vermont.  —  Blodgett  v.  Blodgett,  48  Vt.  32. 

Virginia.  —  Ross  v.  Norvell,  I  Wash.  (Va.) 
14,  I  Am.  Dec.  422;  Dabney  v.  Green,  4  Hen. 
&  M.  (Va.)  101,  4  Am.  Dec.  503;  Gold  v. 
Marshall,  76  Va.  668. 

Washington.  —  Kerron  v.  North  Pac.  Lum- 
bering, etc.,  Co.,  1  Wash.  241;  Sayward  v. 
Nunan,  6  Wash.  87. 

Wisconsin.  —  Rockwell  v.  Humphrey,  57 
Wis.  410;  Manufacturers'  Bank  v.  Rugee,  59 
Wis.  229;  Lamson  v.  Moffat,  61  Wis.  153; 
Madison  First  Nat.  Bank  v.  Damm,  63  Wis. 
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Eegarded  as  Mortgage, 


At  Law.  —  Whether  or  not  this  maybe  done  in  an  action  at  law  between  the 
parties,  the  authorities  are  conflicting.1 

Rights  of  Third  Parties.  —  But  the  equitable  rule  just  stated  will  not  be  enforced 
to  the  injury  of  innocent  third  parties.2 

Mortgage  as  Bill  of  Sale.  —  But  an  instrument  in  the  form  of  a  mortgage  cannot 
by  parol  be  shown  to  have  been  intended  as  a  pledge,  conditional  sale,  or  the 
like.3 


249,  Winner  v.  Hoyt,  66  Wis.  227.  57  Am. 
Rep.  257. 

See  also  the  title  Bills  of  Sale,  vol.  4,  p. 
562. 

1.  Held  Admissible  at  Law.  —  Cunningham  v. 
Hawkins,  27  Cal.  603;  Jackson  v.  Lodge,  36 
Cal.  28;  Hay  worth  v.  Worthington,  5  Blackf. 
(Ind.)  361,  35  Am.  Dec.  126;  McAnnulty  v. 
Seick,  59  Iowa  586;  Fuller  v.  Parrish,  3  Mich. 
211;  State  v.  Bell,  2  Mo.  App.  102;  King  v. 
Greaves,  51  Mo.  App.  534.  See  Wood  v. 
Matthews,  73  Mo.  477;  Newell  v.  Keeler,  13 
Mo.  App.  189;  Quick  v.  Turner,  26  Mo.  App. 
36;  Bassett  v.  Glover,  31  Mo.  App.  150. 

Contra  —  Held  Not  Admissible  in  Law.  —  Harts- 
horn v.  Williams,  31  Ala.  149;  Bragg  v.  Mas- 
sie,  38  Ala.  89,  79  Am.  Dec.  82;  Bryant  v. 
Crosby,  36  Me.  562,  58  Am.  Dec.  767;  Harper 
v.  Ross,  10  Allen  (Mass.)  332;  Hogel  v.  Lin- 
dell,  10  Mo.  483;  Montany  v.  Rock,  10  Mo.  506. 

2.  Innocent  Third  Parties.  —  State  v.  Bell,  2 
Mo.  App.  102;  Slate  v.  Koch,  40  Mo.  App.  635. 

3.  Kunkle  v.  Wolfersberger,  6  Watts  (Pa.) 
130;  Fowler  v.  Stoneum,  11  Tex.  478,  62  Am. 
Dec.  490. 

An  instrument  in  the  form  of  a  mortgage 
cannot  by  parol  evidence  be  shown  to  have 
been  intended  as  a  pledge.  Whitney  v.  Lowell, 
33  Me.  318. 

Parol  evidence  is  not  admissible  to  show 
that  an  instrument  called  upon  its  face  a 
"  mortgage  "  and  registered  as  a  mortgage 
was  intended  to  be  something  else.  Wilier  v. 
Kray,  73  Tex.  533. 

"  It  is  not  questioned  that  an  instrument 
absolute  in  its  terms  may  be  shown  by  parol 
evidence  to  be  only  a  mortgage.  It  is  true 
that  if  trust  and  confidence  have  been  reposed 
in  it  by  third  parties  with  the  honest  belief 
that  it  was  indefeasible,  and  such  parties  have 
been  misled  by  its  form,  they  have  a  right  to 
insist  that,  as  to  them,  it  shall  be  what  upon 
its  face  it  purports  to  be."  Morgan  v.  Shinn, 
15  Wall.  (U.  S.)  105. 

Illustrations.  —  A.  executed  to  B.  a  bill  of 
sale  of  slaves,  and  B.  gave  a  bond  which  de- 
clared that  B.  had  received  the  bill  of  sale  and 
hired  the  slaves  back  to  A.  for  a  year;  the 
bond  further  provided  that  B.  would  return  to 
A.  "  said  negroes  whenever  he  pays  me  the 
true  amount  due  me  as  notes  and  receipts  will 
show."  This  was  held  to  be  a  mortgage. 
Mosely  v.  Crocket,  9  Rich.  Eq.  (S.  Car.)  339. 

A.,  having  borrowed  two  hundred  and  fifty 
dollars,  gave  a  bill  of  sale  of  a  slave  to  B.,  who 
was  to  have  the  labor  of  the  slave  in  place  of 
interest.  B.  agreed  in  writing  to  reconvey  the 
slave  upon  receiving  the  two  hundred  and  fifty 
dollars  within  a  year.  This  agreement  was 
renewed  for  one  year.  The  transaction  was 
held  a  mortgage,  and  not  a  conditional  sale, 
and  as  the  value  of  the  hire  of  the  slave  ex- 
ceeded the  lawful  rate  of  interest  the  contract 
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was  usurious.  M'Ginnis  v.  Hart,  4  Bibb 
(Ky.)  327- 

A.  gave  an  absolute  bill  of  sale  of  a  slave 
and  delivered  the  slave  to  the  vendee,  from 
whom  he  received  three  hundred  and  fifty  dol- 
lars, and  gave  his  bond  for  this  sum.  This 
was  adjudged  to  be  a  mortgage.  Wilson  z/._ 
Carver,  4  Hayw.  (Tenn.)  90. 

A.  gave  B.  a  bill  of  sale  of  a  slave.  B.  ex- 
ecuted the  following  instrument:  "  Received 
of  A.  a  negro.  I  promise  to  account  to  him* 
for  the  amount  thereof  in  three  years  from  this 
date,  or  return  the  fellow  without  being  ac- 
countable for  his  hire;  and  if  he  should  die, 
A.  is  to  be  the  loser."  This  was  held  a  chattel- 
mortgage,  and  B.  must  account  for  the  hire  of 
the  slave.  Berry  v.  Glover,  Harp.  Eq.  (S. 
Car.)  153. 

A  bill  of  sale  of  chattels  absolute  on  its  face, 
but  accompanied  by  an  agreement  that  the 
vendor  will  redeliver  the  property  on  payment 
of  the  purchase  price  within  a  stated  time,  is 
on  its  face  a  conditional  sale.  Warren  v.  Em- 
erson, 1  Curt.  (U.  S.)  239;  Eiland  v.  Radford, 
7  Ala.  724,  42  Am.  Dec.  610;  Sewall  v.  Henry,. 
9  Ala.  24;  Critcher  v.  Walker,  1  Murph.  (N. 
Car.)  488;  Chapman  v.  Turner,  1  Call  (Va.)' 
280,  1  Am.  Dec.  514;  Strider  v.  Reid,  2  Gratt. 
(Va.)  39- 

In  Massachusetts  an  absolute  deed  of  chattels 
which  recites  an  indebtedness  by  note  from  the 
vendee  to  vendor  is  not  of  necessity  a  chattel 
mortgage.  Miller  v.  Baker,  20  Pick.  (Mass..) 
285. 

The  plaintiff,  owning  a  paid-up  life  policy  of 
the  value  of  one  thousand  six  hundred  dollars, 
asked  from  the  defendants  a  loan  of  one  thou- 
sand five  hundred  dollars,  and  entered  into  the 
following  agreement:  "  That  whereas  [the 
plaintiff]  has  this  day  sold  and  assigned  [this 
policy  to  the  defendants,]  and  they  have 
agreed  to  sell  the  same  to  him  on  or  before  " 
a  day  named,  upon  payment  of  one  thousand 
six  hundred  dollars;  if  said  policy  was  not 
sold  to  the  plaintiff,  they  would,  after  the  date 
mentioned,  pay  to  the  plaintiff  one  hundred 
dollars,  in  full  of  all  demands.  This  transac- 
tion was  held  a  sale  with  the  right  to  re- 
purchase within  a  definite  time.  Brennan 
Crouch,  125  N.  Y.  763,  36  N.  Y.  St.  Rep.  194. 

A  vendor  gave  a  bill  of  sale  of  chattels,  and" 
the  property  not  being  present,  it  was  provided 
by  a  condition  annexed  to  the  bill  that  if  the 
vendee  should  not  be  satisfied  with  the  prop- 
erty, the  vendor  should  have  the  right  to  re- 
deem by  paying  the  purchase  price  "or  a  negro- 
girl  to  the  satisfaction  of  the  vendee."  This 
was  held  to  be  not  a  chattel  mortgage.  Cham- 
bers v.  Hise,  2  Dev.  &  B.  Eq.  (N.  Car.)  305. 

The  defendants  gave  to  the  plaintiffs  a  bill 
of  sale  of  goods  and  accounts  for  the  sum  of 
eight  thousand  eight  hundred  and  ninety-seven 
dollars  and  eight  cents,  which  sum  was  due- 
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In  General.. 


Modification  by  Subsequent  Agreement.  —  A  bill  of  sale  intended  as  such  by  the 
parties  may  be  modified  by  subsequent  agreement  so  as  to  take  effect  as  a  chat- 
tel mortgage.1 

When  for  the  Court  and  When  for  the  Jury.  — ■  Whether  or  not  an  agreement  is  a 
chattel  mortgage,  is,  if  the  entire  contract  is  contained  in  the  written  instru- 
ment, for  the  court;2  but  if  extraneous  evidence  is  introduced,  for  the  jury.3 

Evidence  Necessary  to  Convert  Bill  of  Sale  into  Mortgage.  —  To  convert  a  bill  of  sale 
into  a  mortgage,  the  mere  declarations  of  the  parties  made  at  the  time  of  the 
execution  of  the  instrument  are  insufficient;4  and  it  is  held  in  some  jurisdic- 
tions that  fraud,  imposition,  or  mistake  must  be  shown.5  The  prevailing  rule 
seems  to  be  that  the  intention  to  create  a  mortgage  should  decide,  and  that 
the  proof  of  such  should  be  clear, -convincing,  and  decisive.6 

IV.  Form  and  Requisites — 1.  In  General  —  The  Defeasance  —  The  usual 
form  of  a  chattel  mortgage  is  a  bill  of  sale  with  a  clause  of  defeasance,7  but  in 
general  no  particular  forms  or  words  are  necessary.8 

the  plaintiffs  from  the  defendants.  The  plain- 
tiffs agreed  to  resell  what  remained  of  the 
property  and  accounts  at  any  time  within  six 
months,  and  credit  the  net  proceeds  of  sales 
made  and  accounts  collected  on  the  above 
debt.  The  plaintiffs  also  signed  another  con- 
tract, which  set  forth  the  sale  and  agreement  to 
resell,  and  agreed  to  carry  on  the  business,  to 
keep  a  regular  set  of  books,  and  allowed  the 
defendants  to  put  two  clerks  in  the  store; 
also  providing  that  if  the  defendants  re-pur- 
chased, the  price  would  be  eight  thousand 
eight  hundred  and  ninety-seven  dollars  and 
eight  cents  with  ten  per  cent,  interest,  all  profits 
received  by  the  plaintiffs  from  conducting 
the  business  being  deducted.  The  defendants 
later  agreed  to  sell  to  certain  firm  members, 
the  defendants  consenting  to  this  transaction. 
The  bill  of  sale  and  agreement  to  resell  were 
declared  to  constitute  a  mortgage  and  not  a 
sale.    Lessing  v.  Grimland,  74  Tex.  239. 

The  defendant  acknowledged  that  a  bill  of 
sale,  absolute  on  its  face,  was  given  him  as 
security  for  becoming  surety  for  the  plaintiff; 
but  he  claimed  that  he  was  to  be  relieved  of 
his  suretyship  in  six  months,  and  if  not,  was 
to  have  the  property  on  payment  of  a  certain 
sum.  Though  the  six  months  were  passed, 
the  sale  was  held  a  mortgage,  it  appearing 
that  the  defendant  had  suffered  no  damage. 
Ward  <'.  Deering,  2  T.  B.  Mon.  (Ky.)  9. 

A  bill  of  sale  of  furniture,  to  be  void  upon 
payment  of  rent,  is  a  mortgage.  Barrow  v. 
Paxton,  5  Johns.  (N.  Y.)  258,  4  Am.  Dec.  354. 
The  following  were  held  to  be  mortgages,  and 
not  bills  of  sale:  "  This  day  received  of  Ross 
two  hundred  and  twenty-five  dollars,  for  the 
payment  of  which  by  the  25th  December  next, 
I  hereby  assign  over  to  said  Ross  the  free  and 
full  title  to  a  certain  negro  girl  named  Hulda." 
Ross  v.  Ross,  21  Ala.  322. 

"  Sold  and  delivered  "  to  A.  certain  property 
as  his  own,  at  a  certain  price;  "  the  condition 
of  this  bill  of  sale  is  such,  that  if  I  redeem  said 
property  "  within  such  a  time  and  pay  the  in- 
tervening expense,  then  this  bill  of  sale  is  to 
be  void,  otherwise  of  full  force  and  effect  to 
convey  said  property  to  A.  Wood  v.  Dudley, 
8  Vt.  435. 

Susman  ».  Whyard,  71  Hun  (N.  Y.)  215,  was 
a  case  of  a  bill  of  sale  stipulating  that  for  the 
consideration  of  four  hundred  dollars  the  prop- 
erty was  transferred,  and  that  the  vendor  was 
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to  pay  two  dollars  and  fifty  cents  per  week  for 
the  use  of  the  property.  The  charge  of  the 
lower  court  to  the  effect  that  if  the  bill  of  sale 
was  given  for  a  loan  it  was  a  mortgage,  was- 
affirmed. 

1.  King  v.  Greaves,  51  Mo.  App.  534. 

2.  When  Question  for  Court.  —  Fairbanks  z/- 
Bloomfield,  2  Duer  (N.  Y.)  349. 

"  It  clearly  appears  from  the  terms  of  the 
instrument  itself  that  it  was  a  mortgage,  and 
it  was  error  to  leave  its  construction  to  the- 
jury."    Soell  v.  Hadden,  85  Tex.  182. 

3.  When  Question  for  Jury.  —  Gaither  v.. 
Teague,  7  Ired.  L.  (N.  Car.)  460;  Buhl  Iron 
Works  v.  Teuton,  67  Mich.  623;  King  v.. 
Greaves,  51  Mo.  App.  534. 

4.  Declarations  of  the  Parties.  —  Blackwell  v. 
Overby,  6  Ired.  Eq.  (N.  Car.)  38;  Colvard  v. 
Waugh,  3  Jones  Eq.  (N.  Car.)  335. 

5.  Fraud — Imposition  —  Mistake.—  McKinstry 
v.  Conly,  12  Ala.  678;  Freeman  v.  Baldwin,  13 
Ala.  246;  Sewell  v.  Price,  32  Ala.  97;  Whitfield 
v.  Cates,  6  Jones  Eq.  (N.  Car.)  136. 

6.  Intention.  —  Brantley  v.  West,  27  Ala.  542; 
Trieber  v.  Andrews,  31  Ark.  163. 

A  deed  of  conveyance  absolute  on  its  face  is 
certainly  some  evidence  that  the  transaction 
is  what  it  purports  to  be,  i.  <•.,  a  sale.  To 
establish  an  equity  superior  to  the  deed  and 
authorize  a  determination  that  the  deed  was 
given  as  security  for  an  existing  debt,  the 
testimony  should  establish  a  clear  case.  It 
does  not  require,  by  any  means,  the  same 
amount  and  strictness  of  proof  to  declare  a 
mere  bill  of  sale  a  chattel  mortgage  as  it  does 
to  determine  a  deed  to  be  a  mortgage.  Gan- 
ceart  v.  Henry,  98  Cal.  281. 

A  Bill  of  Sale  Providing  for  a  Redemption  is  a 
chattel  mortgage.  Perkins  v.  Drye,  3  Dana 
(Ky.)  170;  Kent  v.  Allbritain,  4  How.  (Miss.) 
317;  McFadden  v.  Turner,  3  Jones  L.  (N.  Car.)' 
481. 

A  Bill  of  Sale  Accompanied  by  a  Verbal  Defeas- 
ance is  a  chattel  mortgage.  Omaha  Book  Co. 
v.  Sutherland,  10  Neb.  334. 

A  Bill  of  Sale  and  Defeasance  Executed  at  One 
Time  are  to  be  read  as  one  instrument. 
Stephens  v.  Sherrod,  6  Tex.  294,  55  Am.  Dec. 
776. 

7.  Herman  on  Chat.  Mort.,  §  18;  Jones  on 
Chat.  Mort.  (4th  ed.l,  £  102. 

8  No  Particular  Form  or  Words  Necessary. 

Glover  v.  McGilvray,  63  Ala.  508;  Harbison  v.. 
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Any  Language  Indicating  a  Transfer  of  Property,  coupled  with  the  intention  of  the 

parties  that  such  transfer  is  for  security,  will  be  sufficient.1 
At  Law  this  intention  must  appear  from  the  instrument.2 
But  in  Equity  it  may  be  proved  aliunde.3 

Several  instruments  —  Seal  —  Writing.  —  The  mortgage  may  consist  of  several 
instruments  ;  1  need  not  be  under  seal ;  a  nor,  as  between  the  parties  thereto  or 
third  persons  with  actual  notice,  need  it  be  in  writing.6 

The  Defeasance  may  be  verbal,7  expressed  upon  a  separate  paper,8  or  wanting 
entirely  and  implied.9  It  may  take  the  form  of  an  agreement  to  reconvey, 
which  must  be  executed  contemporaneously  with  the  bill  of  sale,10  or  if  subse- 


Tufts,  i  Colo.  App.  140;  Janes  v.  Penny,  76 
Ga.  797;  Baldwin  v.  Crow,  86  Ky.  679;  Wil- 
merding  v.  Mitchell,  42  N.  J.  L.  476;  Strouse 
*.  Cohen,  113  N.  Car.  349;  Hickman  v.  Can- 
trell,  9  Yerg.  (Tenn.)  172,  30  Am.  Dec.  396; 
Merchants',  etc.,  Sav.  Bank  v.  Lovejoy,  84 
Wis.  601. 

The  Code  of  Georgia,  §  1935,  declares  that  no 
particular  form  for  a  chattel  mortgage  is  nec- 
essary. It  must  clearly  indicate  the  creation 
of  a  lien,  and  specify  the  debt  to  secure  which 
it  is  given  and  the  property  upon  which  it  is  to 
take  effect.  Stewart  v.  Jaques,  77  Ga.  365,  4 
Am.  St.  Rep.  86. 

Schedule — Necessity  of.  —  It  is  not  essential 
that  a  chattel  mortgage  should  contain  a 
schedule  or  particular  enumeration  and  valu- 
ation of  the  goods,  if  it  be  made  without  fraud 
and  sufficiently  indicates  the  goods  intended  to 
be  mortgaged.    Brinley  v.  Spring,  7  Me.  241. 

Presumption  Arising  from  Schedule.  —  Where 
a  list  or  schedule  of  the  articles  mortgaged  was 
attached  to  the  instrument,  it  was  held  that, 
no  proof  appearing  to  the  contrary,  the  list 
would  be  presumed  to  have  been  attached  pre- 
vious to  the  execution  of  the  mortgage.  Bel- 
knap v.  Wendell,  21  N.  H.  175. 

1.  See  supra,  this  title,  Definition  and  General 
Prineiples .  ■ 

Use  of  Word  "  Mortgage  "  Simply.  —  A  valid 
mortgage  of  personal  property  may  be  created 
by  a  writing  which  uses  the  word  "  mortgage  " 
only,  without  any  other  words  of  conveyance; 
nor  is  it  necessary  that  it  should  contain  a 
power  of  sale,  or  authorize  the  mortgagee  to 
take  possession  on  default  being  made  in  the 
payment  of  the  secured  debt.  Mervine  v. 
White,  50  Ala.  388. 

2.  How  Intention  Must  Appear.  —  Fairbanks 
v.  Bloomfield,  2  Duer  (N.  Y.)  349;  Jones  on 
Chat.  Mort.,  £  34. 

3.  Jones  on  Chat.  Mort.  (3d  ed.),  §  34. 

4.  See  infra,  note  8. 

The  mere  fact  that  there  were  two  instru- 
ments executed  at  the  same  time  would  not 
necessarily  make  it  a  mortgage.  Alstin  v. 
Cundiff,  52  Tex.  463. 

5.  Seal    Unnecessary  —  England.  —  Flory  v. 
Denny,  n  Eng.  L.  &  Eq.  584. 

United  States.  — Gibson  v.  Warden,  14  Wall. 
<U.  S.)  244. 

Alabama.  —  Glover  v.   McGilvray,  63  Ala. 
508. 

Illinois.  —  Truett  v.  Wainwright,  9  111.  41 1; 
Cook  v.  Harrison,  19  111.  App.  402. 

Maine.  —  Gerrey  v.  White,  47  Me.  504. 

Massachusetts.  —  Tapley  v.  Butterfield,  1  Met. 
(Mass.)   515,   35   Am.    Dec.   374;    Milton  v. 
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Mosher,  7  Met.  (Mass.)  244;  Sherman  v.  Fitch, 
98  Mass.  59. 

Michigan.  —  Sweetzer  v.  Mead,  5  Mich.  107. 

New  Hampshire.  —  Despatch  Line  of  Packets 
v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  Am. 
Dec.  203. 

Wisconsin.  —  Woodruff  v.  King,  47  Wis.  261. 

A  seal  is  not  necessary  to  the  validity  of  a 
chattel  mortgage  given  by  a  corporation. 
Fowler  v.  Bell,  (Tex.  Civ.  App.  1896)  35  S.  W. 
Rep.  822. 

6.  Writing  Unnecessary  —  Alabama.  —  Mor- 
row v.  Turney,  35  Ala.  131;  Brooks  v.  Ruff, 
37  Ala.  371;  Stearns  v.  Gafford,  56  Ala.  544; 
Thrash  v.  Bennett,  57  Ala.  156;  Rees  v.  Coats, 
65  Ala.  256;  Hill  v.  Nelms,  86  Ala.  442;  May 
v.  Eastin,  2  Port.  (Ala.) 422;  Deshazoz>.  Lewis, 

5  Stew.  &  P.  (Ala.)  94,  24  Am.  Dec.  769. 
Iowa.  — Whiting  v.  Eichelberger,  16  Iowa  422. 
Kansas.  —  Bates  v.  Wiggin,  37  Kan.  44,  1 

Am.  St.  Rep.  234;  Weil  v.  Ryus,  39  Kan.  564. 

Nebraska.  —  Sparks  v.  Wilson,  22  Neb.  112; 
Conchman  v.  Wright,  8  Neb.  1. 

New  York.  —  Rochester  Bank  v.  Jones,  4  N. 
Y.  497,  55  Am.  Dec.  290;  Ackley  v.  Finch,  7 
Cow.  (N.  Y.)  290;  Bardwell  v.  Roberts,  66 
Barb.  (N.  Y.)  433- 

Tennessee.  —  Loyd  v.  Currin,  3  Humph. 
(Tenn.)  462. 

A  Chattel  Mortgage  with  Possession  in  the 
Mortgagee  is  valid,  though  verbal.  McTaggart 
v.  Rose,  14  Ind.  230;  Bardwell  v.  Roberts,  66 
Barb.  (N.  Y.)  433. 

7.  Defeasance  May  Be  Verhal.  —  Muchmore  v. 
Budd,  53  N.  J.  L.  369;  Omaha  Book  Co.  v. 
Sutherland,  10  Neb.  334.  But  see  Pennock 
v.  McCormick,  120  Mass.  275. 

8.  Separate  Defeasance.  —  When  an  absolute 
bill  of  sale  is  given  and  the  grantee  at  the 
same  time  gives  back  a  defeasance  the  trans- 
action constitutes  a  mortgage.  Hopkins  v. 
Thompson,  2  Port.  (Ala.)  433;  Davis  v.  Hub- 
bard, 38  Ala.  185;  Horn  v.  Reitler,  12  Colo. 
310;  Knox  v.  Black,  1  A.  K.  Marsh.  (Ky.) 
298;  Secrest  v.  Turner,  2  J.  J.  Marsh.  (Ky.) 
471;  Barnes  v.  Holcomb,  12  Smed.  &  M. 
(Miss.)  306;  Williams  v.  Rorer,  7  Mo.  556; 
Brown  v.  Bement,  8  Johns.  (N.  Y.)  96;  Mer- 
chants', etc.,  Sav.  Bank  v.  Lovejoy,  84  Wis. 
601. 

9.  Defeasance  Implied.  —  Laird  v.  Weiss,  85 
Tex.  93;  Rank  v.  Howard-Sansom  Co.,  3  Tex. 
Civ.  App.  507;  Taylor  v.  Missouri  Glass  Co., 

6  Tex.  Civ.  App.  337;  Schneider  v.  Mc- 
Coulsky,  6  Tex.  Civ.  App.  501. 

10.  Agreement  to  Reconvey.  —  Davis  Hub- 
bard, 38  Ala.  185;  Polhemus  -•.  Trainer,  30 
Cal.  685;  Lobban  v.  Garnett,  9  Dana(Ky.)  389; 
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quently,  in  pursuance  of  an  agreement  made  then  1  or  upon  a  new  considera- 
tion.2 

2.  The  Parties  —  a.  MORTGAGORS  —  (i)  General  Rule.  —  Persons  competent 
at  law  to  make  a  valid  contract  may  also,  provided  they  have  ownership  of  the 
property,  make  a  chattel  mortgage.3 

Agent.  —  As  a  rule  one  cannot  mortgage  property  not  his  own  ;  but  an  agent 
authorized  for  the  purpose  may  execute  a  chattel  mortgage,  and  his  authority 
may  be  either  verbal,4  written,  or  by  subsequent  ratification.5 

The  Case  of  a  Conditional  Vendee,  who  holds  possession  of  the  goods  but  is  not  to 
acquire  any  title  until  the  price  is  fully  paid,  and  who  attempts  to  mortgage 
them  before  condition  performed,  is  somewhat  anomalous ;  but  it  is  generally 
held  that  the  original  vendor's  title  overrides  that  of  the  mortgagee.6 

(2)  Common  Owners.  —  Parties  having  a  common  ownership  in  chattels,  as 
joint  tenants,7  tenants  in  common,  or  partners,8  may  mortgage  either  their 
common  or  individual  interests. 

(3)  Husband  and  Wife.  —  By  the  statutes  of  several  states  a  husband  may 
give  a  valid  chattel  mortgage  to  his  wife  and  she  to  him.9    If  either  should 


Bartels  v.  Harris,  4  Me.  146;  Winslow  v.  Tar- 
box,  18  Me.  132;  Potter  v.  Boston  Locomotive 
Works,  12  Gray  (Mass.)  154;  Carpenter  v.  Snell, 
ing,  97  Mass.  452;  Taber  v.  Hamlin,  97  Mass. 
489,  93  Am.  Dec.  113. 

1.  Locke  v.  Palmer,  26  Ala.  312. 

2.  A  Subsequent  Defeasance  not  executed  in 
fulfilment  of  an  agreement  made  at  the  time 
of  giving  the  original  bill  is  void  in  law  unless 
made  upon  a  new  consideration.  Freeman  v. 
Baldwin,  13  Ala.  246. 

3.  Parties  —  General  Rule  —  See  the  title  Con- 
tracts. 

Under  the  requirements  of  Colorado  Rev. 
Stat.,  p.  103,  and  Laws  of  1874,  P-  I9°.  that 
a  chattel  mortgage  be  acknowledged  before  a 
justice  in  whose  district  the  mortgagor  "  may 
reside,"  it  is  held  that  a  non-resident  person, 
whether  natural  or  artificial,  cannot  execute  a 
valid  chattel  mortgage  in  Colorado.  Cook  v. 
Hager,  3  Colo.  386. 

4.  Acting  by  Agent.  —  Dispatch  Line  of 
Packets  v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37 
Am.  Dec.  203;  Cook  v.  Harrison,  19  111.  App. 
402.    See  the  title  Agency,  vol.  I,  p.  930. 

5.  Brownell  v.  Hawkins,  4  Barb.  (N.  Y.)4gi. 

6.  Conditional  Vendee.  —  Goodwin  v.  May,  23 
Ga.  205;  Kingsland  v.  Drum,  80  Mo.  646; 
Winchester  v.  King,  46  Mich.  102.  See  the 
title  Conditional  Sales. 

See,  however,  Moline  Plow  Co.  v.  Braden, 
71  Iowa  141 ;  Peters  v.  Parsons,  18  Neb.  191 ; 
Manning  v.  Cunningham,  21  Neb.  288. 

If  the  conditional  vendor  mortgage  goods 
his  mortgagee  will  acquire  a  good  title  against 
the  vendee.    Everett  v.  Hall,  67  Me.  497. 

7.  Joint  Tenants.  — Shuart  v.  Taylor,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  251 ;  Thomas  v.  Bacon, 
34  Hun  (N.  Y.)  88. 

A  mortgage  of  an  undivided  interest  in  a 
crop  is  valid.  Nichols  v.  Barnes,  3  Dakota 
148;  Johnson  v.  Rider,  84  Iowa  50;  Zehner  v . 
Aultman,  74  Ind.  24.  See  the  title  Joint  Ten- 
ani-,  and  Tenants  in  Common. 

8.  Monnot  v.  Ibert,  33  Barb.  (N.  Y.)  24;  Mil- 
ton v.  Mosher,  7  Met.  (Mass.)  244;  Thompson 
v.  Spittle,  102  Mass.  207;  Clements  v.  Jessup, 
30  N.  J.  Eq.  569. 

A  Partner  may  make  a  mortgage  of  partner- 
ship property  in  the  name  of  the  firm,  for  a  firm 


debt,  without  the  knowledge  or  consent  of  the 
other  partners.  Fromme  v.  Jones,  13  Iowa 
474;  Tapley  v.  Butterfield,  1  Met.  (Mass.)  515, 
35  Am.  Dec.  374;  Mabbett  v.  White,  12  N.  Y. 
442;  Stewart  v.  Slater,  6  Duer  (N.  Y.)  96; 
Graser  v.  Stellwagen,  25  N.  Y.  315;  Kennedy 
v.  National  Union  Bank,  23  Hun  (N.  Y.)  497; 
Neer  v.  Oakley,  (Brooklyn  City  Ct.)  18  N.  Y. 
St.  Rep.  374.  See  Deckard  v.  Case,  5  Watts 
(Pa.)  22,  30  Am.  Dec.  287. 

Ratification.  —  He  may  make  such  a  mort- 
gage in  his  own  name  if  the  other  members  of 
the  firm  ratify  it.  Kennedy  v.  National  Union 
Bank,  23  Hun  (N.  Y).  497. 

The  Consent  May  Be  Given  Contemporaneously 
or  Subsequently.  — Smith  v.  Kerr,  3  N.  Y.  144. 

A  Mortgage  by  a  Firm,  Signed  by  Only  Two 
Members  without  showing  that  they  were  mem- 
bers of  the  firm,  but  the  body  of  which  de- 
clared it  to  be  made  by  "  F.  J.,  a  member  of 
the  firm,"  etc.,  a  third  member  consenting  to 
the  mortgage,  was  held  valid.  Citizens'  Nat. 
Bank  v.  Johnson,  79  Iowa  290. 

Individual  Debts  of  Partner.  —  A  partner  can- 
not mortgage  a  firm's  chattels  to  secure  an 
individual  debt  without  the  consent  of  his  co- 
partner. Smith  v.  Andrews,  49  111.  28;  Moline 
Wagon  Co.  v.  Rummell,  12  Fed.  Rep.  658; 
Lewis  v.  Harrison,  81  Ind.  278. 
See  the  title  Partnership. 
9.  Husband  and  Wife.  —  McManus  v.  Mills, 
19  111.  App.  398;  Headington  v.  Langland,  65 
Iowa  276;  Bailey  v.  Kansas  Mfg.  Co.,  32  Kan. 
73;  Millers.  Krueger,  36  Kan.  344;  McCarthy 
v.  Miller,  41  Mo.  App.  200;  Fenelon  v.  Hogo- 
boom,  31  Wis.  172;  Semmens  v.  Walters,  55 
Wis.  683;  Evans  v.  Rugee,  57  Wis.  623;  Hoey 
v.  Pierron,  67  Wis.  262.  See  Beard  v.  De- 
dolph,  29  Wis.  136. 

If  a  wife  gives  her  money  or  other  property 
to  her  husband  to  assist  him  in  his  business, 
he  will  not  be  permitted  as  against  the  credit- 
ors to  give  it  back  to  her  when  insolvent  to 
save  something  for  his  wife  and  family.  If, 
however,  the  wife  loans  her  husband  money, 
although  no  time  be  fixed  for  its  payment,  and 
although  no  express  promise  to  repay  is  made, 
yet,  if  the  circumstances  attending  the  receipt 
of  the  money  by  the  husband  are  such  as  to 
prove  that  they  dealt  with  each  other  as  debtor 
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attempt  to  mortgage  the  property  of  the  other,  a  subsequent  ratification  by 
the  real  owner  would  not  make  the  instrument  valid.1 

(4)  Corporations.  —  A  joint  stock  company 2  or  a  corporation  organized 
under  a  general  manufacturing  act  3  may,  unless  prohibited  by  statute  or 
charter,  execute  a  chattel  mortgage. 

(5)  Infants  and  Lunatics.  —  A  chattel  mortgage  by  an  infant  or  insane  per- 
son is  only  voidable.4 

b.  MORTGAGEES. — The  capacity  to  accept  a  mortgage  is  broader  than 
the  capacity  to  make  one.  The  disabilities  which  prevent  an  execution  do 
not  always  prevent  an  acceptance.  Thus,  infants,  married  women,  corpora- 
tions, etc.,  may  become  mortgagees  in  cases  where  they  would  not  be  compe- 
tent as  mortgagors.5 

Two  Creditors  May  Join  in  taking  a  mortgage  to  secure  their  separate  debts.6 

Take  as  Tenants  in  Common.  —  In  such  cases  where  it  is  clear  that  the  mortgage 
was  given  to  secure  the  amount  of  the  separate  indebtedness  of  the  mortgagor 
to  each  of  the  mortgagees,  the  persons  named  as  mortgagees  do  not  take  as 
joint  tenants,  but  as  tenants  in  common ;  each  taking  an  undivided  interest  as 
tenant  in  common  of  the  property  conveyed  by  the  mortgage,  in  proportion 
to  the  respective  debt  of  each.7 

A  Fraudulent  Mortgage  executed  to  two  persons  to  secure  separate  debts  will 
be  void  as  to  the  mortgagee  who  is  privy  to  the  fraud,  and  valid  as  to  the  one 
who  is  not  privy  thereto.8 

Partnership.  —  A  mortgage  given  to  a  firm  sufficiently  describes  the  mort- 
gagees by  reciting  the  firm  name.9 

3.  The  Description  —  a.  General  Rule. — If  the  description  in  a  chattel 
mortgage  is  such  as  will  enable  third  persons  to  identify  the  property,  aided 
by  the  inquiries  which  the  mortgage  itself  indicates  and  directs,  the  mortgage 
when  recorded  is  constructive  notice  to  parties  purchasing  in  good  faith  and 


and  creditor,  the  husband  may  pay  the  in- 
debtedness or  secure  it  by  a  chattel  mortgage 
upon  his  property,  and  such  payment  or  such 
chattel  moitgage  will  be  no  fraud  upon  his 
creditors.  Bailey  z>.  Kansas  Mfg.  Co.,  32  Kan. 
73,  citing  Stead  man  v.  Wilbur,  7  R.  I.  481, 
where  a  like  doctrine  was  supported  as  to  a 
transfer  of  realty. 

See  also  the  titles  Husband  and  Wife; 
Separate  Property  of  Married  Women. 

1.  Lewis  v.  Buttrick,  102  Mass.  412. 

2.  Nelson  v.  Drake,  14  Hun  (N.  Y.)  465; 
Nelson  v.  Neil,  15  Hun  (N.  Y.)  383.  See  the 
title  Joint  Stock  Companies. 

3.  Lord  v.  Yonkers  Fuel  Gas  Co.,  99  N.  Y. 
551.  See  the  titles  Corporations;  Foreign 
Corporations;  Officers  and  Agents  of  Pri- 
vate Corporations. 

Arkansas  —  Foreign  Corporation.  —  A  foreign 
corporation  has  no  residence,  and  the  record- 
ing of  a  chattel  mortgage  by  it  gives  no  lien 
against  creditors  suing  on  foreclosure  proceed- 
ings, as  such  a  mortgage  must  be  recorded 
in  the  county  of  the  mortgagor's  residence. 
Watson  v.  Thompson  Lumber  Co.,  49  Ark.  83. 

4.  A  chattel  mortgage  duly  executed  by  an 
infant  is  voidable  at  his  election  at  any  time 
before  he  arrives  at  full  age,  and  within  a 
reasonable  time  thereafter,  and  it  is  avoided 
by  any  act  which  evinces  such  purpose. 
Chapin  v.  Shafer,  49  N.  Y.  407.  See  State  v. 
Plaisted,  43  N.  H.  413;  Beardsley  v.  Hotchkiss, 
96  N.  Y.  211;  Miller  z/.  Smith,  26  Minn.  248, 
37  Am.  Rep.  407;  Salter  v.  Krueger,  65  Wis. 
217.    See  the  titles  Infants;  Insanity. 


A  mortgage  may  be  made  to  several  persons 
jointly  to  cover  separate  debts.  Adams  v. 
Niemann,  46  Mich.  135;  Walker  v.  White,  60- 
Mich.  427;  Lyon  v.  Ballentine,  63  Mich.  97,  6 
Am.  St.  Rep.  284;  Wheeler  v.  Nichols,  32  Me. 
233;  Farwell  v.  Warren,  76  Wis.  527. 

5.  See  the  titles  Mortgages;  Infants;  Hus- 
band and  Wife;  Corporations;  Officers  and 
Agents  of  Private  Corporations,  where  this 
subject  is  fully  treated. 

6.  Mortgage  to  Several  Persons.  —  Durfee  v. 
Grinnell,  69  111.  371;  Wheeler  v.  Nichols,  32 
Me.  233;  Burnett  v.  Pratt,  22  Pick.  (Mass.) 
556;  Howard  v.  Chase,  104  Mass.  249;  Adams 
v.  Niemann,  46  Mich.  135;  Walker  v.  White,  (x> 
Mich.  427;  Lyon  v.  Ballentine,  63  Mich.  97. 
6  Am.  St.  Rep.  284;  Maddox  v.  Rader,  9  Mont. 
126;  Farwell  v.  Warren,  76  Wis.  527. 

7.  Take  as  Tenants  in  Common. —  Herman  on 
Chat.  Mort.,  §  143;  Jones  on  Chat.  Mort. 
(4th  ed.),  §  49;  Donnels  v.  Edwards,  2  Pick. 
(Mass.)  617;  Howard  v.  Chase,  104  Mass.  249; 
Hubby  v.  Hubby,  5  Cush.  (Mass.)  516,  52  Am. 
Dec.  742;  Burnett  v.  Pratt,  22  Pick.  (Mass.) 
556;  Tyler  v.  Taylor,  8  Barb.  (N.  Y.)  585; 
Welch  v.  Sackett,  12  Wis.  243;  Tallman  v. 
Barnes,  54  Wis.  181 ;  Earll  v.  Stumpf,  56  Wis. 
50;  Alderson  v.  Schulze,  64  Wis.  460;  Farwell 
v.  Warren,  76  Wis.  527.  See  the  title  Joint 
Tenants  and  Tenants  in  Common. 

8.  Fraudulent  Mortgage.  —  Riggan  v.  Wolf, 
53  Ark.  537.  See  also  the  titles  Fraudulent 
Sales  and  Conveyances;  Mortgages. 

9.  Henderson  v.  Gates,  52  Ark.  371.  Seethe 
title  Mortgages. 
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for  a  valuable  consideration.1  The  description  must  be  reasonably  particular ;  2 
it  need  not  identify  the  property,  but  must  suggest  inquiries  which  if  followed 
out  3  will  result  in  ascertaining  the  precise  thing  conveyed.4 


1.  Identification  of  Property  —  Alabama.  — 
Connally  v.  Spragins,  66  Ala.  258;  Tompkins 
v.  Henderson,  83  Ala.  391. 

Arkansas.  —  Gurley  v.  Davis,  39  Ark.  394. 

Idaho.  —  McConnell  Langdon,  2  Idaho 
892. 

Indiana.  — Tindall  v.  Wasson,  74  Ind.  495. 

Iowa. — Smith  v.  McLean,  24  Iowa  322; 
Rowley  v.  Bartholomew,  37  Iowa  374;  Winter 
v.  Landphere,  42  Iowa  471;  Yant  v.  Harvey, 
55  Iowa  421;  Rhutasel  v.  Stephens,  68  Iowa 
627;  Kenyon  v.  Tramel,  71  Iowa  693;  Sand- 
wich Mfg.  Co.  v.  Robinson,  83  Iowa  567; 
Shellhammer  v.  Jones,  87  Iowa  520;  Andregg 
■v.  Brunskill,  87  Iowa  351,  43  Am.  St.  Rep. 
;388. 

Kansas.  —  Adams  v.  Hill,  10  Kan.  627;  Mills 
v.  Kansas  Lumber  Co.,  26  Kan.  574;  Griffiths 
v.  Wheeler.  31  Kan.  17;  Schmidt  v.  Bender,  39 
Kan.  437  ;  Inter-State  Galloway  Cattle  Co.  v. 
McLain,  42  Kan.  680. 

Maine.  —  Chapin  v.  Cram,  40  Me.  561 ; 
Skowhegan  Bank  v.  Farrar,  46  Me.  293;  Elder 
v.  Miller,  60  Me.  118. 

Minnesota.  —  Tolbert  v.  Horton,  31  Minn. 
518;  Strolbcrg  v.  Brandenberg,  39  Minn.  348. 

Missouri.  — Stonebraker  v .  Ford,  81  Mo.  532; 
State  v.  Cabanne,  14  Mo.  App.  294;  Hughes  v. 
Menefee,  29  Mo.  App.  192;  Chandler  v.  West, 
37  Mo.  App.  631;  Jennings  v.  Sparkman,  39 
Mo.  App.  663;  Boeger  v.  Langenberg,  42  Mo. 
App.  7;  Bozeman  v.  Fields,  44  Mo.  App.  432; 
Ranney  v.  Meisenheimer,  61  Mo.  App.  434; 
"McNichols  v.  Fry,  62  Mo.  App.  13. 

Nebraska. — Jordan  v.  Hamilton  County 
"Bank,  11  Neb.  499;  Price  v.  McComas,  21 
Neb.  195;  Wiley  v.  Shars,  21  Neb.  712;  Raw- 
lins v.  Kennard,  26  Neb.  181;  Buck  v.  Daven- 
port Sav.  Bank,  29  Neb.  407,  26  Am.  St.  Rep. 
392;  Spelts  v.  Davenport  Sav.  Bank,  29  Neb. 
411;  Norfolk  Nat.  Bank  v.  Wood,  33  Neb.  113; 
Iowa  Sav.  Bank  v.  Dunning,  37  Neb.  322. 

Ohio.  —  Lawrence  v.  Evarts,  7  Ohio  St.  194. 

South  Dakota.  —  Redfield  First  Nat.  Bank  v. 
Koechel,  (S.  Dak.  1896)  66  N.  W.  Rep.  933; 
Coughran  v.  Sundback,  (S.  Dak.  1897)  70  N. 
W.  Rep.  644. 

Vermont.  —  Parker  v.  Chase,  62  Vt.  206,  22 
Am.  St.  Rep.  99;  Enrightz/.  Dodge,  64  Vt.  502. 

Washington.  —  Byrd  v.  Forbes,  3  Wash.  Ter. 
318. 

Wisconsin.  —  Knapp  v.  Deitz,  64  Wis.  31. 

A  mortgage  which  describes  the  property  as 

one  black  mule,  six  years  old,  in  the  mort- 
gagor's possession  in  White  Co.,  Ark.,"  states 
facts  by  the  aid  of  which  third  parties  could 
identify  the  mortgaged  property,  and  is  suffi- 
cient. Lightle  v.  Castleman,  52  Ark.  278. 
See  also  Harkcy  v.  Jones,  54  Ark.  158;  Mc- 
Garry  v.  McDonnell,  82  Iowa  732;  Campbell  v. 
Allen,  38  Mo.  App.  27. 

In  Wade  v.  Strachan,  71  Mich.  459,  a  mort- 
gage of  twenty  acres  of  wheat  "  now  sown  and 
growing  on  the  ground  and  still  to  be  sown  on 
the  twenty  acres  this  present  season,"  etc., 
was  held  to  be  sufficiently  certain;  the  court 
following  Willey  v.  Snyder,  34  Mich.  60,  de- 
claring that  "  written  descriptions  of  property 


are  to  be  interpreted  in  the  light  of  the  facts 
known  to  and  in  the  minds  of  the  parties  at 
the  time;"  that  "a  subsequent  purchaser  or  a 
mortgagor  is  supposed  to  acquire  a  knowledge 
of  all  the  facts  so  far  as  may  be  needful  to  his 
protection,  and  he  purchases  in  view  of  that 
knowledge;"  that  descriptions  alone  "do  not 
identify  of  themselves,  they  only  furnish  the 
means  of  identification." 

See  also  Curtis  v.  Martz,  14  Mich.  510;  Gid- 
dey  v.  Uhl,  27  Mich.  94;  Austin  v.  French,  36 
Mich.  199;  Fordyce  v.  Neal,  40  Mich.  705. 

2.  Schmidt  v.  Bender,  39  Kan.  437;  Gregory 
v.  North  Pac.  Lumbering  Co.,  15  Oregon  447. 

"Stock  on  Hand."  —  A  mortgage  of  "stock 
on  hand  "  of  a  baker  is  void  for  insufficiency 
of  description.  Rocheleau  v.  Boyle,  11  Mont. 
45S- 

Where  neither  the  owner,  the  one  holding 
possession,  nor  the  location  of  the  property  ap- 
pears, the  description  is  not  sufficient.  Iowa 
State  Nat.  Bank  v.  Taylor,  (Iowa  1896)  67  N. 
W.  Rep.  677;  Huse  v.  Estabrooks,  67  Vt.  223, 
48  Am.  St.  Rep.  810. 

3.  Boggs  v.  Price,  64  Ala.  514;  Mobile,  etc., 
R.  Co.  v.  Felrath,  67  Ala.  189;  Hodges  v.  Cole- 
man, 76  Ala.  103. 

Facts  in  a  chattel  mortgage  sufficient  to  put 
a  purchaser  upon  inquiry  are  not  necessarily 
constructive  notice;  the  inquiry  which  they 
suggest  must  be  such  that  if  followed  up  it 
would  have  led  to  a  knowledge  of  the  facts 
sought  to  be  established.  Tompkins  -'.  Hen- 
derson, 83  Ala.  391. 

Former  Mortgage.  —  Reference  to  the  descrip- 
tion in  a  prior  mortgage,  where  such  mortgage 
described  the  chattels  sufficiently,  is  a  valid 
method  of  description.  Thompson  v.  Ander- 
son, 94  Iowa  554;  Chicago  Title,  etc.,  Co.  v. 
O'Marr,  18  Mont.  568. 

4.  Ormsby  v.  Nolan,  69  Iowa  130. 
In  Sperry  v.  Clarke,  76  Iowa  503,  the  de- 
scription, "  also  our  books  of  account,  and  ac- 
counts due  and  to  become  due,"  was  held  in- 
sufficient, the  court  saying:  "  The  description 
of  the  property  as  contained  in  the  mortgage 
must  direct  the  mind  to  evidence  whereby  the 
precise  thing  conveyed  may  be  ascertained, 
and  if  thereby  absolute  certainty  may  be  at- 
tained the  instrument  is  valid;  otherwise  it  is 
void    *    *    *    for  uncertainty." 

Cattle  Described  by  Their  Age,  Sex,  Location,  and 
Ownership  are  sufficiently  described,  although 
the  cattle  of  other  owners  are  a  part  of  the 
same  herd,  if  they  can  be  ascertained  by  fol- 
lowing out  inquiries  suggested  by  the  mort- 
gage.   Waggoner  v.  Oursler,  54  Kan.  141. 

Obliteration  of  Identification  Marks.  —  The  fact 
that  the  distinguishing  marks  of  personal  prop- 
erty set  forth  in  the  description  of  a  chattel 
mortgage  can  be  changed  or  obliterated,  will 
not  make  bad  a  description  which  is  good 
when  given.  Adamson  v.  Horton,  42  Minn. 
161. 

Appurtenances.  —  A  mortgage  described  the 
property  as  "  one  frame  grain  elevator  ware- 
house with  all  the  appurtenances  thereto  be- 
longing."   It  was  held  that  a  Fairbanks  scales 
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b.  False  Description. — A  description  wholly  false  voids  the  mortgage, 
but  if  a  part  of  the  description  is  false  this  may  be  rejected,  and  the  mortgage 
will  take  effect  if  the  remainder  of  the  description  is  sufficient  to  identify  the 
property.1 

c.  Nature  of  Property  as  Affecting  Description.  —  As  a  gen- 
eral rule  the  nature  of  the  chattels  conveyed  should  govern  very  largely 
the  character  and  scope  of  the  description  :  to  illustrate,  animals  may  be 
described  as  to  weight,  age,  height,  color,  and  breed;2  vehicles,  by  their 


and  an  office  building  used  for  other  business 
besides  the  grain  business,  and  situated  one 
hundred  feet  from  the  warehouse,  was  not  in- 
cluded under  "appurtenances,"  neither  was  an 
engine-house  containing  an  engine  and  boiler, 
connected  with  the  warehouse  by  belting. 
Frey  v.  Drahos,  6  Neb.  r,  29  Am.  Rep.  353. 

1.  False  Description.  —  Pettis  v.  Kellogg,  7 
Cush.  (Mass.)  456;  Norfolk  Nat.  Bank  v. 
Wood,  33  Neb.  113;  Hall  v.  Younts,  87  N.  Car. 
291. 

Misdescription  in  a  chattel  mortgage  does  not 
invalidate,  if  the  subject  of  the  mortgage  can 
be  identified.  Harris  v.  Woodard,  96  N.  Car. 
232. 

Incorrect  Description  of  a  Part  of  the  mort- 
gaged property  will  not  invalidate  the  mortgage 
as  to  the  part  correctly  described.  Waggoner 
v.  Oursler,  54  Kan.  141. 

The  description  of  a  white  horse  as  a  gray 
horse,  there  being  several  other  items  of  de- 
scription conceded  to  be  true,  does  not  vitiate 
the  mortgage,  it  being  properly  filed,  as  to  a 
purchaser  from  the  mortgagor,  unless  he  was 
in  fact,  after  due  diligence,  misled  by  it.  Adam- 
son  v.  Fagan,  44  Minn.  489.  See  also  Mattingly 
v.  Darwin,  23  111.  618. 

The  description  was  as  follows:  "  Ninety- 
five  head  of  three,  four,  and  five  year  old 
steers.  Said  steers  are  now  located  on  the 
home  place  of  the  said  John  H.  Stone  [the 
mortgagor],  and  in  the  following  brands,  to 
wit:  about  seventy-five  head  are  branded  T. 
E.  X.,  and  about  twenty  head  are  in  various 
brands."  The  mortgagor  testified  that  at  the 
time  of  the  execution  of  the  mortgage  he  had 
just  ninety-five  head  of  the  three  and  four 
year  old  steers  at  his  home,  but  made  a  mis- 
take as  to  the  number  in  the  different  brands, 
there  being  only  sixty-two  of  the  T.  E.  X. 
brand  and  thirty-three  of  the  other  brands. 
The  cattle  had  always  remained  at  his  home. 
The  court  held  the  description  valid,  and  that 
the  clause  therein  referring  to  the  number  of 
the  T.  E.  X.  brand  did  not  render  the  more 
general  description  of  "  ninety-five  head 
located  on  the  home  place  of  John  H.  Stone  " 
void  for  uncertainty.  Fort  Worth  Nat.  Bank 
v.  Red  River  Nat.  Bank,  84  Tex.  369. 

2.  Description  of  Animals.  —  Citizens'  Nat. 
Bank  v.  Johnson,  79  Iowa  290;  Schmidt  v. 
Bender,  39  Kan.  437;  Scrafford  v.  Gibbons,  44 
Kan.  533;  Shreck  v.  Spain,  30  Neb.  887. 

"  What  may  properly  be  regarded  as  a  suffi- 
cient description  of  horses  and  cattle,  in  an 
instrument  of  conveyance,  depends  to  some 
extent  upon  circumstances  aside  from  the 
peculiar  description  of  the  animals  themselves. 
For  example,  if  a  mortgagor  owned  but  a 
small  number  of  such  animals,  and  should  in- 
clude in  the  mortgage  all  that  he  owned,  stat- 


ing therein  the  place  or  places  where  they 
were  kept,  or  the  uses  in  which  they  were  em- 
ployed, a  less  particular  description  of  each  by 
natural  marks  or  individual  characteristics 
would  suffice  for  identification  than  if  the  mort- 
gagor were  owner  of  a  large  number,  a  part 
of  which  only  were  included  in  the  mortgage, 
and  no  information  should  be  given  in  the  in- 
strument of  the  place  where  the  animals  were 
kept,  or  for  what  purposes  or  uses,  whether 
freighting,  carriage  driving,  riding,  racing,  or 
breeding."  Stone,  J.,  in  Tabor  v.  Sampson, 
7  Colo.  426. 

Illustrations.  —  Cattle  conveyed  in  a  chattel 
mortgage  were  described  by  their  names  as 
registered  in  the  "American  Short-horn  Herd 
Book,"  as  eighteen  head  of  two-year-old  steers 
of  various  colors,  also  one  span  of  heavy  dark 
bay  mules;  all  kept  on  the  premises  of  the 
mortgagor,  whose  residence  was  stated.  These 
descriptions  were  held  sufficient.  City  Bank 
v.  Ratkey,  79  Iowa  215. 

But  a  description  of  cattle  as  "  nineteen 
pure  blood  Hereford  cattle,"  giving  their 
names  and  declaring  the  names  the  same  as  re- 
corded in  the  American  Hereford  Herd  Book, 
was  held  to  be  too  indefinite  as  to  a  second 
mortgagee.    Taylor  v.  Gilbert,  92  Iowa  587. 

The  following:  "  Ninety-five  head  of  steers 
one  year  old  this  spring,  marked  as  follows: 
Right  ear  cropped  and  notch  cut  out  of  the 
under  side  of  the  left;  being  the  said  cattle  I 
have  this  day  purchased  of  W.  M.,  being  all 
the  cattle  I  have  now  thus  marked.  Said  cat- 
tle are  to  be  kept  in  S.  county,  Neb.,  except 
during  the  herding  season,  in  which  they  are 
to  be  kept  in  B.  county,  Neb.,"  is  sufficient 
description.  Buck  v.  Davenport  Sav.  Bank, 
29  Neb.  407,  26  Am.  St.  Rep.  392;  Haller  v. 
Parrott,  82  Iowa  42. 

"One  Durm  bull,  known  as  the  Grinnalls  bull 
—  said  bull  is  four  years  old  and  weighs  about 
two  thousand  four  hundred  pounds,"  is  a  de- 
scription sufficient  to  enable  the  mortgage  to 
become,  when  filed,  constructive  notice  to  a 
subsequent  purchaser  of  the  bull  from  the 
mortgagor.    Willey  v.  Snyder,  34  Mich.  60. 

A  mortgage  of  cattle  is  not  invalid  because 
it  describes  them  incorrectly  as  to  their  age, 
where  it  clearly  appears  from  the  evidence 
what  cattle  were  intended.  Harris  v.  Ken- 
nedy, 48  Wis.  500. 

Describing  a  colt  as  a  "  yearling,"  whereas 
it  was  in  reality  only  six  months  old,  would 
not  invalidate  the  mortgage  where  it  was  the 
only  colt  the  mortgagors  owned  and  that  fact 
was  stated  in  the  instrument.  Redfield  First 
Nat.  Bank  v.  Koechel,  (S.  Dak.  1896)  66  N.  W. 
Rep.  933- 

For  the  Jury.  —  In  Ranney  v.  Meisenheimer, 
61  Mo.  App.  434,  it  was  held  that  whether  the 
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make  and  manufacturer's  name ; 1  furniture,  by  piece  or  set ; 2  crops, 
growing  or  to  be  grown,  by  designating  the  land  where 3  and  the  year 


description,  "  one  white  steer  with  red  spots 
about  head  and  neck,  called  Buck  by  name, 
and  one  red  steer  called  Red  by  name,  both  six 
years  old  past,"  is  sufficient,  is  for  the  jury  to 
decide.    See  also  Farkas  v.  Duncan,  94  Ga.  27. 

The  Addition  of  the  Name  of  the  Animal  does 
not  aid  the  description  materially.  Warner  v. 
Wilson,  73  Iowa  719,  5  Am.  St.  Rep.  710. 

Schedule.  —  A  chattel  mortgage  is  valid 
which  describes  the  property  mortgaged,  by 
reference  to  a  schedule  attached  to  another 
mortgage  by  the  same  mortgagor,  on  file  in  the 
same  office.  See  Van  Heusen  v.  Radcliff,  17 
N.  Y.  580,  72  Am.  Dec.  480;  Newman  v.  Tyme- 
son,  13  Wis.  172,  80  Am.  Dec.  735. 

Under  the  Canadian  Statute  (20  Vict.,  c.  3,  §  4), 
which  requires  that  a  mortgage  of  chattels 
"  shall  contain  such  efficient  and  full  descrip- 
tion thereof  that  the  same  may  be  thereby 
readily  and  easily  known  and  distinguished," 
a  mortgage  of  a  horse  describing  it  simply 
as  "  one  sorrel  horse  "  is,  as  to  third  persons, 
void  for  want  of  sufficient  description.  Mont- 
gomery v.  Wight,  8  Mich.  143. 

English  Statute  —  Specific  Description.  —  The 
Amendment  Act  1882,  45  &  46  Vict.,  c.  43,  §4, 
requires  that  "  every  bill  of  sale  shall  have  an- 
nexed thereto  or  written  thereon  a  schedule 
containing  an  inventory  of  the  personal  chat- 
tels comprised  in  the  bill  of  sale;  and  such 
bill  of  sale,  save  as  hereinafter  mentioned, 
shall  have  effect  only  in  respect  of  the  per- 
sonal chattels  specifically  described  in  the  said 
schedule,  and  shall  be  void  as  against  the 
grantor  in  respect  of  any  personal  chattels 
not  so  specifically  described."  In  Carpenter 
v.  Deen,  23  Q.  B.  Div.  566,  the  schedule  an- 
nexed to  the  bill  of  sale  ran  thus:  "  Greenrise 
Farm,  Longley,  and  stables  at  back  of  Glenley 
House,  Sussex:  Twenty-one  milch  cows;  bay 
mare'  Polly,' six  years  old;  bay  mare  '  Peggy,' 
aged  four;  [then  followed  particulars  of  cer- 
tain dairy  utensils  and  implements],  and  all 
goods,  chattels,  and  effects  in  or  upon  the  prem- 
ises belonging  to  us."  The  court,  by  Cotton, 
L.  J.,  overruling  the  opinion  of  Charles,  J.,  in 
the  trial  court,  said:  "  I  am  of  opinion  that 
'  twenty-one  milch  cows  '  is  not  a  sufficient  de- 
scription within  the  provisions  of  the  statute, 
and  that,  whatever  the  consequences  may  be, 
we  cannot  help  it.  The  statute  has  said  that 
that  only  can  be  affected  by  and  comprised  in 
the  bill  of  sale  which  is  mentioned  in  the  sched- 
ule and 'specifically  described,'  *  *  *  that  is 
to  say,  described  in  such  a  way  as  to  enable 
the  articles  comprised  in  the  bill  of  sale  to  be 
identified,  and  not  to  leave  any  doubt  whatever 
about  their  identity.  The  case  might  have 
been  different  if  the  schedule  had  said  '  all  the 
beasts  on  the  farm,  consisting  of  twenty-one 
milch  cows,'  because  then  there  would  have 
been  something  by  means  of  which  the  cows 
might  have  been  identified ;  but  here  the  words 
are  simply  '  twenty-one  milch  cows,'  and  it 
does  not  appear  that  there  were  not  on  the 
farm  at  the  time  other  milch  cows  besides; 
and,  if  so,  who  is  to  ascertain  which  milch 
cows  were  comprised  in  the  bill  of  sale,  or  to  say 
Bow  they  are  to  be  identified?  *  *  *  I  will  not 
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say  what  is  a  sufficient  description,  or  what  de- 
scription is  required  in  order  to  comply  with 
the  words  of  the  statute,  because  here  the  de- 
scription is  so  indefinite  that  it  is  impossible 
to  say  that  the  cows  intended  to  be  comprised 
in  the  bill  of  sale  are  described  in  such  a  way 
as  to  enable  them  to  be  identified,  or  to  enable 
one  to  say  whether  or  not  what  is  claimed  un- 
der the  bill  of  sale  is  comprised  in  it.  That, 
in  my  opinion,  is  a  fatal  objection.  *  *  *  I 
agree  that  what  description  may  be  given  and 
is  required  must  depend  upon  the  nature  of 
the  articles;  but  I  see  no  difficulty  whatever 
in  giving  some  more  precise  description  of 
these  '  twenty-one  milch  cows.'  They  might 
have  been  identified  by  breed  or  color,  or  they 
might  have  been  described  as  either  horned  or 
polled;  there  are  various  other  ways  in  which 
they  might  have  been  described."  Lopes,  L.  J., 
dissented.  See  also  Witt  v.  Banner,  20  Q.  B. 
Div.  114;  and  see  Roberts  v.  Roberts,  13  Q.  B. 
Div.  794,  where  the  court  held  that  "  specific 
description  "  would  include  an  inventory  de- 
scribing the  chattels  as  business  men  would 
describe  them. 

Under  this  act  the  following  description, 
"  Roan  horse,  '  Drummer';  brown  mare  and 
foal;  three  rade  [rail]  carts,"  was  held  suffi- 
cient; it  appearing  that  the  grantor  had  only 
three  carts,  and  no  evidence  being  offered  to 
show  that  the  description  was  not  specific. 
Hickley  v.  Greenwood,  25  Q.  B.  Div.  277. 

1.  Description  of  Vehicles.  —  Citizens'  Nat. 
Bank  v.  Johnson,  79  Iowa  290;  Clapp  v.  Trow- 
bridge, 74  Iowa  550;  Sedgwick  City  Bank  v. 
Wichita  Mercantile  Co.,  45  Kan.  346. 

2.  Description  of  Furniture.  —  Schwab  v. 
Owens,  10  Mont.  381;  Stringer  v.  Davis,  30 
Cal.  318;  Croswell  i\  Allis,  25  Conn.  301. 

Machinery.  —  A  description  of  machinery  in 
a  mill,  by  stating  that  the  entire  lot  was  made 
by  R.  &  Co.,  mentioning  every  piece,  and  giv- 
ing the  manufacturer's  number  of  the  larger 
pieces,  is  sufficient.  Mendenhall  v.  Kratz,  14 
Wash.  453.  See  also  Ames  Iron  Works  v. 
Chinn,  (Tex.  Civ.  App.  1896)  38  S.  W.  Rep. 
247;  King  v.  Howell,  94  Iowa  208. 

"  One  pair  wagon  scales  in  Waterville, 
Iowa,"  is  insufficient.  Gilchrist  v.  McGhee, 
(Iowa  1896)  67  N.  W.  Rep.  392.  See  also  Mc- 
Connell  v.  Langdon,  2  Idaho  892. 

3.  Description  of  Crops  —  Lands  upon  Which 
Grown.  —  Atkinson  v.  Graves,  91  N.  Car.  99; 
Woodlief  v.  Harris,  95  N.  Car.  211;  Gwathncy 
v.  Etheridge,  99  N.  Car.  571;  State  v.  Logan, 
100  N.  Car.  454;  Weil  v.  Flowers,  109  N.  Car. 
212. 

Illustrations.  —  A  trust  deed  conveying  the 
"  entire  interest  in  twenty-five  bales  cotton 
raised  by  them  and  any  hands  they  may  cm- 
ploy  during  the  year  1892,  on  any  land  belong- 
ing to  them  or  any  other  land  they  may  culti- 
vate during  said  year, ' '  was  held  void  for  uncer- 
tainty. Redfield  z>.  Montgomery,  71  Miss.  113, 
overruling  Draper  v.  Perkins,  57  Miss.  277. 

A  mortgage  of  "  the  entire  crop  of  cotton  to 
be  raised  by  me  or  my  tenants  on  all  my  lands 
during  the  year  1889,"  sufficiently  identifies  the 
land  and  the  cotton,  although  there  was  pend- 
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ing  a  suit  for  the  recovery  of  the  land,  which 
the  mortgagor  had  retained  possession  of  and 
which  was  known  as  his.  Brown  v.  Miller, 
10S  N.  Car.  395;  Seay  v.  McCormick,  68  Ala. 

549- 

A  mortgage  of  crops  to  be  raised  on  certain 
lands,  which  were  described,  and  all  other 
lands  that  the  grantor  might  cultivate  during 
the  vcai  .  was  held  valid  as  to  the  crops  raised 
on  the  land  described  in  the  deed,  but  void  as 
to  the  remainder.  Crinkley  v.  Egerton,  113 
N.  Car.  142. 

1.  Description  of  Crops  —  Stating  the  Year. — 
McConnell  v.  Langdon,2  Idaho  892;  Penning- 
ton v.  Jones,  57  Iowa  37;  Eggert  v.  White,  59 
Iowa  464;  Barr  v.  Cannon,  69  Iowa  20;  Wetlin 
v.  Mount,  73  Miss.  526;  Cobb  v.  Daniel,  105 
Ala.  335. 

In  Ellis  v.  Martin,  60  Ala.  394,  it  was  de- 
cided that  the  description,  "  my  entire  crop  of 
cotton  and  corn  of  the  present  year,"  was  suffi- 
cient, the  court  further  remarking:  "  The  de- 
scription of  the  thing  conveyed  in  the  mort- 
gage is  very  general  and  indefinite,  but  it  is 
capable  of  being  rendered  certain  by  evidence 
showing  the  lands  cultivated  by  the  mortgagor 
in  1875,  and  the  quantity  of  corn  and  cotton 
raised  thereon." 

Generality  and  indefiniteness  of  description 
will  not  avoid  a  conveyance.  It  is  uncertainty 
that  will  not  be  removed  when  the  conveyance 
is  read  in  the  light  of  the  circumstances  sur- 
rounding the  parties  at  the  time  it  was  entered 
into  and  their  manifest  design  is  considered, 
that  will  render  a  conveyance  void.  Nor  can  it 
be  admitted  that  the  necessary  effect  of  the  gen- 
erality of  the  description  is  to  mislead  and  de- 
ceive strangers  dealing  with  the  mortgagor.  If 
purchasing  from  him  corn  or  cotton,  inquiry  is 
excited,  and  they  are  bound  to  ascertain,  and 
must  at  their  peril  ascertain,  whether  it  was 
raised  by  the  mortgagor  in  1875,  or  whether  it 
was  in  some  other  manner  acquired.  Johnson 
■v.  Grissard,  51  Ark.  410;  Henderson  v.  Gates, 
52  Ark.  371. 

Chattel  Mortgage  Gives  No  Interest  in  Land.  — 
M.  executed  to  the  plaintiff  a  mortgage  of  all 
the  crops  which  had  been  or  might  thereafter 
be  sown,  grown,  or  raised,  during  the  year  1888, 
on  a  certain  tract  of  land  then  in  the  posses- 
sion of  M.;  M.  later  leased  the  land  to  the  de- 
fendant. In  an  action  for  the  conversion  of 
the  grain,  the  court  decided  that  the  plaintiff 
had  no  interest  in  the  crops  raised  by  the  de- 
fendant, and  that  a  chattel  mortgage  on  crops 
thereafter  to  be  grown  gives  the  mortgagee  no 
interest  in  or  lien  upon  the  land;  it  attaches 
to  the  interest  which  the  mortgagor  may  have 
in  the  crops  when  they  come  into  being. 
Simmons  v.  Anderson,  44  Minn.  487. 

2.  Definite  Location.  —  Muncie  Nat.  Bank  v. 
Brown,  112  Ind.  474;  Adams  v.  Commercial 
Nat.  Bank,  53  Iowa  491;  Pennington  v.  Jones, 
57  Iowa  37;  Muir  v.  Blake,  57  Iowa  662; 
Eggert  v.  White,  59  Iowa  464;  Wadena  First 
Nat.  Bank  v.  Hendrickson,  61  Minn.  293.  See 
also  Mayer  v.  Keith,  55  Mo.  App.  157. 

An  omission  to  state  where  the  property  is 
kept  is  not  fatal  if  the  description  identifies  the 
property  sufficiently.  Crescent  Coal,  etc.,  Co. 
.v.  Raymond,  57  111.  App.  197. 


"All  corn  now  growing"  on  land  described 
as  "township  91,"  will  not  be  sufficient  against 
third  parties  when  in  fact  the  township  was 
numbered  92.    King  v.  Howell,  94  Iowa  208. 

All  cotton  to  be  raised  "on  five  acres  of  land 
situated  on  or  in  the  south  portion  of  the  west 
field  on  my  own  farm  "  does  not  include  cotton 
raised  on  the  north  portion  of  this  field, 
although  this  was  the  only  cotton  raised  on 
the  said  west  field.  Darr  v.  Kempe,  54  Ark. 
91;  Walter  A.  Wood  Mowing,  etc.,  Mach.  Co. 
v.  Minneapolis,  etc.,  Elevator  Co.,  48  Minn. 
404. 

Location  May  Appear  from  the  Instrument.  —  In 

Brock  v.  Barr,  70  Iowa  399,  it  was  held  that 
"  one  bay  horse  named  Billy,  ten  years  old 
last  spring,  one  one-seated  buggy,  and  one 
set  single  harness,  all  of  which  is  in  my  pos- 
session and  clear  of  incumbrance,"  was  a 
valid  description,  the  mortgage  showing  that 
the  mortgagor  resided  in  Mahaska  county,  and 
providing  that  upon  an  attempt  to  remove  the 
property  the  mortgagees  should  take  posses- 
sion.   Citing  Wells  v.  Wilcox,  68  Iowa  708. 

The  following  description  was  held  sufficient: 
"  Twenty-three  head  of  horses  and  mules, 
*  *  *  all  situated  on  their  [the  mortgagors'] 
range  on  the  South  Loup  river.  *  *  *  The 
above  described  chattels  are  now  in  their  [the 
mortgagors']  possession,  are  owned  by  them 
and  free  from  incumbrances."  The  range 
was  in  the  county  where  the  mortgage  was 
filed  for  record,  and  the  horses  and  mules  were 
all  the  horses  and  mules  possessed  by  the 
mortgagor  company.  Wiley  v.  Shars,  21  Neb. 
712. 

The  property  was  described  as  "  two  brown 
mules,  aged  eight  and  twelve  years,"  and  it 
was  stated  that  the  property  was  in  a  certain 
county  and  state,  and  that  the  mortgagor  was 
to  retain  possession  until  default,  or  until  the 
mortgagee  should  deem  himself  insecure;  the 
testimony  showed  these  to  be  the  only  mules 
the  mortgagor  owned.  It  was  held  that  as  the 
mules  were  substantially  described  as  to  color 
and  age,  and  as  they  were  the  only  ones  in  the 
mortgagor's  ownership,  the  description  was 
sufficient.    Schmidt  v.  Bender,  39  Kan.  437. 

The  following  chattel  mortgage,  duly  re- 
corded, was  held  sufficient  to  apprise  a  subse- 
quent purchaser  of  the  identity  of  the  prop- 
erty, of  the  condition  in  the  mortgage,  and  that 
it  was  apparently  unfulfilled:  "  Waterville, 
Maine,  April  27,  1893.  I  this  day  make  and 
bill  of  sale  to  C.  A.  Hill  one  five  year  old  grey 
colt  I  had  of  C.  P.  Crommet.  One  top  buggy 
one  harness  and  all  the  cows  in  my  stable  ex- 
cept those  recovered  from  J.  P.  Hill  on  a  judg- 
ment agenst  my  wife  and  this  bill  of  sale  was 
made  in  order  to  secure  the  said  C.  A.  Hill 
against  any  loss  by  the  signing  of  a  bond  for 
the  recovery  of  four  cows  from  J.  P.  Hill,  that 
the  said  property  shall  be  owned  by  the  said 
C.  A.  Hill  until  after  a  judgment  from  the 
June  Term  of  court  which  sits  in  Waterville  on 
the  second  tewsday  of  June.  Frank  N. 
Weeks."    Cayford  v.  Brickett,  89  Me.  77. 

"  One  sorrel  horse,  three  years  old,"  the 
mortgage  also  reciting  that  the  mortgagor  re- 
sided in  Sioux  county,  and  that  in  case  of  fore- 
closure the  property  was  to  be  sold  in  said 
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county,  was  decided  to  be  an  insufficient  de- 
scription. In  answer  to  the  contention  that  the 
mortgagor's  residence  was  stated  the  court 
said:  "  It  could  be  understood  from  the  re- 
cital, perhaps,  that  the  mortgage  was  intended 
to  cover  property  in  Sioux  county.  But  knowl- 
edge of  that  fact  would  not  aid  one  who  was 
seeking  information  as  to  the  particular  prop- 
erty intended.  Aided  by  the  recital,  the  de- 
scription is  simply  of  a  sorrel  horse,  three  years 
old,  in  Sioux  county,  which  is  as  indefinite  as 
that  given  in  express  terms  in  the  mortgage." 
Barrett  v.  Fisch,  76  Iowa  553,  14  Am.  St.  Rep. 
238. 

Equitable  Mortgage.  —  In  Lee  v.  Cole,  17  Ore- 
gon 559,  the  plaintiff  claimed  an  equitable 
mortgage  by  virtue  of  an  agreement  by  the 
defendants  to  give  a  mortgage  upon  a  news- 
paper plant,  as  security  for  money  furnished 
to  start  the  newspaper.  What  the  newspaper 
plant  consisted  of  did  not  distinctly  appear, 
but  it  did  appear  that  it  was  not  in  the  state  at 
the  time  of  the  agreement,  but  on  its  way  to 
the  state,  or  in  San  Francisco.  The  court  de- 
cided that  there  was  not  a  sufficient  identifica- 
tion of  the  property  to  create  a  valid  mortgage 
lien,  saying,  by  Lord,  J.:  "  In  order  to  mort- 
gage property  so  as  to  create  a  lien  upon  it, 
such  property  must  be  ascertained  and  identi- 
fied at  the  time  of  the  execution  of  the  instru- 
ments. Here  the  claim  is  that  the  mortgage 
subsequently  executed  was  only  taken  as  and 
for  the  mortgage  originally  agreed  to  be  given 
at  the  time  the  note  was  signed  as  security, 
etc.,  and  is  therefore,  in  this  view,  an  equitable 
mortgage;  and  that  to  create  a  lien  upon  prop- 
erty, such  property  must  have  been  ascertained 
and  identified,  at  least  with  a  reasonable  degree 
of  certainty,  at  the  time  such  agreement  was 
made  and  to  which  itowes  its  existence."  See 
Winslow  v.  Merchants'  Ins.  Co.,  4  Met.  (Mass.) 
306,  38  Am.  Dec.  368. 

There  must  be  an  identification  of  the  prop- 
erty, so  that  the  equitable  mortgagee  may  say 
with  a  reasonable  degree  of  certainty  what  it 
is  that  is  subject  to  his  lien.  Payne  v.  Wilson, 
74  N.  Y.  352. 

A  description  reading:  "  One  hundred  head 
of  stock  cattle  in  the  following  brand,  to  wit, 
M,  on  the  right  side,  and  in  various  marks  and 
colors,  and  now  in  Blanco  county,  Texas;  giv- 
ing to  him,  the  said  J.  A.  Cardwell,  full  power 
to  select  the  100  head  from  the  entire  bunch  of 
cattle  now  in  said  Blanco  county,"  while  not  a 
sufficient  description  for  a  mortgage  in  law, 
creates  an  equitable  lien  in  favor  of  the  grantee 
against  a  purchaser  of  the  cattle  with  notice  of 
the  mortgage.  Lay  v.  Cardwell,  (Tex.  Civ. 
App.  1896)  33  S.  W.  Rep.  595. 

Reformation  of  Description.  —  Property  cov- 
ered by  a  chattel  mortgage,  and  consisting  of 
fixtures,  furniture,  and  stock  of  a  bar,  was  de- 
scribed specifically  as  to  the  furniture  and  fix- 
tures, but  the  stock  was  described  generally  as 
consisting  of  articles  of  a  certain  kind,  without 
specification  as  to  quantity,  quality,  or  value, 
and  all  the  property  was  stated  as  then  being 
in  the  mortgagor's  barroom.  When  the 
mortgage  was  executed  none  of  these  chattels 
were  in  fact  in  the  barroom,  but  were  either 
in  the  railroad  depot  or  en  route,  and  in  two  or 
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three  days  afterwards  they  were  actually 
placed  in  the  barroom.  On  a  proceeding  to 
distribute  the  fund  from  the  sale  of  the  above 
property  among  several  lienholders  it  was  de- 
clared that  as  such  a  proceeding  was  an  equi- 
table one,  the  description  of  the  mortgage  could 
be  reformed  as  to  the  location  of  the  property 
at  the  time  of  its  execution,  the  evidence 
clearly  identifying  the  property  as  that  cov- 
ered by  the  mortgage.  Wardlaw  v.  Mayer,  77 
Ga.  620. 

Book  Debts.  — ' '  Also  our  books  of  account,  and 
accounts  due  and  to  become  due,"  is  void  for 
uncertainty  of  description.  Sperry  v.  Clarke, 
76  Iowa  503;  Sandwich  Mfg.  Co.  v.  Robinson, 
83  Iowa  567;  Lawrence  v.  McKenzie,  88  Iowa 
432. 

The  words,  "all  book  debts  due  and  owing, 
or  which  should,  during  the  continuance  of  the 
security,  become  due  and  owing  to  the  mort- 
gagor," in  a  chattel  mortgage,  must  be  con- 
strued to  include  all  the  book  debts  becoming 
due  to  the  mortgagor  in  any  trade  which  he 
may  carry  on  anywhere,  though  the  mortgage 
itself  is  for  the  stock  in  trade,  fixtures,  etc.,  of 
the  mortgagor's  regular  occupation,  and  are 
hence  too  indefinite  to  pass  any  future  book 
debts  due  to  the  mortgagor.  The  clause  is  too 
indefinite  at  law,  and  to  be  effective  in  equity 
the  description  is  not  certain  enough  to  sup- 
port a  bill  for  specific  performance.  Izon  v. 
Tailby,  (Eng.  Ct.  of  App.)  23  Rep.  190. 

"  All  books  of  account,  and  accounts  and 
notes  contracted  and  to  be  contracted  from  the 
sale  of  merchandise,"  and  locating  the  goods  in 
a  certain  building,  is  sufficient.  Davis  v. 
Pitcher,  (Iowa  1896)  65  N.  W.  Rep.  1005. 

Lumber.  —  There  is  no  uncertainty  on  the 
face  of  a  mortgage  given  for  "  25,000  feet  of 
hemlock  studding,  joist,  and  plank,  12  feet  long 
and  upwards,  the  said  lumber  now  being  and 
lying  on  the  dock  (Ganoe's)  in  the  city  of  Grand 
Rapids,  Mich."  DeGraff  v.  Byles,  63  Mich. 
25;  Sommer  v.  Island  City  Mercantile,  etc., 
Co.,  24  Oregon  214. 

A  mortgage  of  a  million  and  a  half  feet  of 
pine  saw-logs,  a  part  of  which  were  in  a  cer- 
tain lake  at  the  time  the  mortgage  was  exe- 
cuted, and  the  remainder  were  to  be  cut  by  the 
mortgagor  from  lands  which  were  designated, 
and  placed  in  the  lake  within  a  time  specified, 
the  mortgage  to  cover  all  timber  cut  from  the 
lands  until  the  quantity  conveyed  was  reached, 
was  held  to  contain  a  sufficient  description. 
Boykin  v.  Rosenfield,  69  Tex.  115. 

Unlimited  Time.  —  A  clause  in  a  chattel 
mortgage  upon  a  newspaper  establishment,  to 
the  effect  that  matter  should  not  be  published 
in  said  paper  detrimental  to  the  reputation  or 
business  of  the  mortgagee,  said  provision  being 
unlimited  as  to  time,  and  meant  to  follow  the 
property  whoever  should  be  purchasers,  is  in- 
valid, being  vague  and  indefinite,  and  to  give 
effect  to  it  would  put  a  construction  on  it  pre- 
sumably not  within  the  intention  of  the  par- 
ties.   Fowler  v.  Hoffman,  31  Mich.  215. 

Limiting  Clause.  —  The  description  of  the 
mortgage  was,  "  the  general  stock  of  millinery 
goods,  stock  of  ladies'  notions,  consisting  of 
hats,"  etc.  (here  enumerating  various  articles), 
"  and  all  other  goods  now  on  hand,  or  to  be 
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instances  held  a  sufficient  description.1 

Separation  of  Articles.  —  An  attempt  to  mortgage  a  particular  number  of  arti- 
cles in  a  larger  number  of  like  kind  is  void  unless  the  articles  to  be  mortgaged 
are  separated  or  so  designated  that  they  may  be  distinguished.2 


purchased  and  used  in  the  business  of  a  gen- 
eral millinery  store."  The  court  held  that  the 
"  stock  of  ladies' notions  "  included  only  those 
articles  specifically  enumerated  in  the  descrip- 
tive clause.  Chapin  v.  Garretson,  85  Iowa 
377- 

A  description  of  a  stock  of  goods  by  naming 
the  different  lines  is  good  where  it  is  shown 
that  no  goods  have  been  added  to  the  stock. 
Dillon  v.  Dillon,  13  Wash.  594. 

1.  General  Clause  Passing  "All"  of  Certain 
Articles  —  Georgia.  —  Green  v.  Rogers,  62  Ga. 
166;  Lamar  v.  Coleman,  88  Ga.  417;  Kiser  v. 
Carrollton  Dry-Goods  Co.,  96  Ga.  760. 

Iowa.  —  King  v.  Howell,  94  Iowa  20G. 

Maine.  —  Wolfe  v.  Dorr,  24  Me.  104;  ]>ur- 
ditt  v.  Hunt,  25  Me.  419,  43  Am.  Dec.  2S9. 

Michigan.  —  Louden  v.  Vinton,  (Midi.  1896) 

66  N.  W.  Rep.  222. 

Missouri.  —  Bozeman  v.  Fields,  44  Mo.  App. 
432. 

Nevada.  —  Streeter  v.  Johnson,  (Nev.  1896) 
44  Pac.  Rep.  819. 

New  York.  —  Conkling  v.  Shelley,  28  N.  Y. 
360,  84  Am.  Dec.  348. 

Ohio.  —  Lawrence  v.  Evarts,  7  Ohio  St.  194. 

Texas.  —  Crow  v.  Red  River  County  Bank, 
52  Tex.  362;  Lapowski  v.  Taylor,  (Tex.  Civ. 
App.  1896)  35  S.  W.  Rep.  934. 

Vermont.  —  Chelsea  First  Nat.  Bank  v.  Fitts, 

67  Vt.  57. 

When  the  Articles  Mortgaged  Are  Very  Numer- 
ous, it  is  not  necessary  to  describe  each  article; 
a  mortgage  of  all  the  property  of  a  particular 
description  in  a  certain  store  is  sufficient. 
Harding  v.  Coburn,  12  Met.  (Mass.)  333,  46 
Am.  Dec.  680;  Russell  v.  Winne,  37  N.  Y.  591, 
97  Am.  Dec.  755. 

"  All  my  sheep,  branded  either  S  or  V, 
consisting  of  about  1600  head  of  sheep,"  is  a 
valid  and  definite  description,  and  covers  all 
the  mortgagor's  sheep  of  both  brands.  Bal- 
linger  Nat.  Bank  v.  Bryan,  (Tex.  Civ.  App. 
1896)  34  S.  W.  Rep.  451. 

"One  horse"  where  the  mortgagor  owns 
but  one  horse,  is  sufficient;  parol  evidence  is 
admissible  to  identify  the  horse,  there  being  a 
latent  ambiguity.  Sharpe  v.  Pearce,  74  N. 
Car.  600;  Schmidt  v.  Bender,  39  Kan.  437. 

"  Fourteen  mules,  now  on  my  plantation  in 
Russell  County,"  is  a  sufficient  description  in 
a  chattel  mortgage,  and  parol  evidence  of  the 
fact  that  the  mortgagor  had  but  one  plantation 
in  said  county,  and  that  he  had  on  it  fourteen 
mules,  renders  the  description  definite  and  cer- 
tain.   Hurt  v.  Redd,  64  Ala.  85. 

The  description  of  property  as  "six  bales  of 
cotton  now  growing  and  being  grown  and  pro- 
duced on  the  plantation  "  of  T.,  and  as  "all 
the  stock,  tools,  fixtures,  and  materials  now 
on  hand  in  the  shop  formerly  occupied  by  said 
K.,"  the  city  and  state  where  the  plantation 
and  the  shop  were  situated  being  named,  was 
declared  to  be  sufficiently  definite.  Stephens  v. 
Tucker,  55  Ga.  543.  Compare  Ebberle  v.  Mayer, 
51  Ind.  235. 

A  description  in  a  chattel  mortgage  is  suffi- 
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cient  which  covers  all  the  property  of  the 
mortgagor  and  states  the  locality  in  which  it 
may  be  found.  Parker  v.  Farmers'  L.  &  T. 
Co.,  81  Iowa  458. 

"[All]  causes  of  action,  demands,  and  choses 
in  action  of  whatsoever  nature,"  the  mortgagor 
being  a  railroad  doing  a  large  business,  is  too 
general  a  description  to  support  the  mortgage. 
Milwaukee,  etc.,  R.  Co.  v.  Milwaukee,  etc.,  R. 
Co.,  20  Wis.  174,  88  Am.  Dec.  740. 

Schedule  Limits  the  Description.  —  The  descrip- 
tion in  a  mortgage  ran  as  follows:  "  All 
machinery,  tools,  implements,  appliances,  and 
personal  property,  and  all  other  goods  and  chat- 
tels mentioned  in  the  schedules  hereto  annexed, 
and  now  in  the  buildings  and  on  the  premises 
situated  in  the  town  of  Cornwall,  county  and 
state  aforesaid."  To  the  mortgage  was  at- 
tached a  schedule  containing  a  verv  minute 
list  and  stating  that  it  was  an  "  inventory  of 
personal  property  mentioned  and  referred 
to  in  the  annexed  mortgage."  The  schedule 
was  signed  by  the  mortgagor.  The  court  de- 
cided that  the  mortgage  and  schedule  must  be 
read  together;  the  general  words  of  the  mort- 
gage were  to  be  limited  to  the  articles  named 
in  the  schedule,  therefore  the  mortgage  did 
not  cover  property  not  mentioned  in  the  sched- 
ule. Broadhead  v.  Smith,  55  Hun  (N.  Y.)  499. 
See  also  Edgell  v.  Hart,  9  N.  Y.  213,  59  Am. 
Dec.  532. 

2.  Separation  of  Chattels  —  Arkansas.  — Gurley 
v.  Davis,  39  Ark.  394;  Dodds  v.  Neel.  41  Ark. 
70;  Krone  v.  Phelps,  43  Ark.  350. 

Kansas.  —  Parsons  Sav.  Bank  v.  Sargent,  20 
Kan.  576;  Clark  v.  Voorhees,  36  Kan.  144; 
Souders  v.  Voorhees,  36  Kan.  138. 

Massachusetts.  —  Comins  v.  Newton,  10 
Allen  (Mass.)  518. 

Michigan.  —  Richardson  v.  Alpena  Lumber 
Co.,  40  Mich.  203. 

Missouri.  —  State  v.  Cabanne,  14  Mo.  App. 
294;  Lafayette  County  Bank  v.  Metcalf,  29 
Mo.  App.  384;  Chandler  v.  West,  37  Mo.  App. 
631. 

Nebraska.  —  Price  v.  McComas,  21  Neb.  195. 

New  York.  —  Newell  v.  Warner,  44  Barb. 
(N.  Y.)  258. 

North  Carolina.  —  Blakely  v.  Patrick,  67  N. 
Car.  40,  12  Am.  Rep.  600;  Spivey  v.  Grant,  96 
N.  Car.  214. 

Texas.  —  Avery  v.  Popper,  (Tex.  Civ.  App. 
1895)  34  S.  W.  Rep.  325. 

Vermont.  —  Parker  v.  Chase,  62  Vt.  206,  22 
Am.  St.  Rep.  99. 

A  Sale  of  a  Part  of  a  Large  Number  of  Articles 
of  personal  property  not  distinguished  upon 
the  face  of  the  contract  will  be  operative  to 
pass  title  if  at  the  time  they  are  separated  and 
understood  by  the  parties.  Carpenter  v.  Med- 
ford,  99  N.  Car.  495,  6  Am.  St.  Rep.  535;  Goff 
v.  Pope,  83  N.  Car.  123;  Dunkart  v.  Rineheart, 
89  N.  Car.  354;  Harris  v.  Woodard,  96  N.  Car. 
232;  Morris  v.  Connor,  108  N.  Car.  321.  See 
Panhandle  Nat.  Bank  v.  Emery,  78  Tex.  49S. 

A  mortgage  purporting  to  cover  certain  lum- 
ber in  certain  yards,  and  any  lumber  substi- 
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As  Affecting  Third  Parties.  —  Where  the  rights  of  strangers  without  notice  1  are 
not  involved  a  specific  description  is  not  necessary.8 


tuted  for  it,  but  which  does  not  cover  all  the 
lumber  in  the  yard,  is  void  for  insufficiency  of 
description  where  the  evidence  fails  to  show 
that  the  lumber  which  was  mortgaged  re- 
mained in  the  yard  at  the  time  of  the  suit,  and 
it  appears  that  the  mortgagor  company  was 
carrying  on  a  business  of  manufacturing  and 
selling  lumber.  McDonald  v.  Tower  Lumber, 
etc.,  Co.,  10  Wash.  474. 

The  mortgagor,  a  brickmaker,  gave  a  mort- 
gage on  two  hundred  thousand  brick  to  secure 
payment  for  money  loaned.  The  bricks  were 
described  as  being  at  the  kiln  of  August 
Kunze,  located  on  certain  lots  which  were  de- 
scribed. The  mortgagor  was  at  the  same  time 
>uilding  a  block  and  using  bricks  from  his 
-«iln,  and  testified  that  he  was  making  and  sell- 
ing continually  during  the  time  he  was  build- 
>ng,  and  that  he  could  not  tell  whether  the 
bricks  used  in  the  block  were  made  previously 
to  the  execution  of  the  mortgage  or  not.  The 
court  decided  that  the  mortgage  was  a  mere 
float  and  attached  to  nothing  as  against  third 
parties,  and  consequently  the  mortgagee  had 
no  claim  to  a  mechanic's  lien  on  the  building. 
Meredith  v.  Kunze,  78  Iowa  ill. 

Where  Amount  Specified  Is  Greater  than  Mort- 
gagor Owns. —  When  the  amount  specified  is 
greater  than  the  amount  the  mortgagor  pos- 
sesses, there  is  no  other  property  of  the  same 
kind  from  which  a  selection  is  to  be  made,  and 
therefore  no  uncertainty.  Watson  z\  Pugh,  51 
Ark.  218.  See  also  Washington  v.  Love,  34 
Ark.  93;  Croswell  v.  Allis,  25  Conn.  301;  Kelly 
v.  Reid,  57  Miss.  89;  Draper  v.  Perkins,  57 
Miss.  277. 

When  Separation  Not  Necessary.  —  The  plaintiff 
sold,  from  a  herd  of  three  hundred  and  sixty- 
one  cattle,  two  hundred  and  fifty  to  M.,  who 
gave  back  a  mortgage  on  the  same.  M.  then 
took  care  of  the  entire  herd,  driving  them 
to  another  county  and  keeping  them,  making 
no  separation  of  his  two  hundred  and  fifty. 
About  four  months  later  the  plaintiff  sold  the 
remainder  of  the  herd  to  M.,  who  gave  back  a 
mortgage.  In  an  action  between  the  cattle 
company  and  a  third  party  claiming  to  have 
obtained  an  interest  subsequently  to  the  execu- 
tion and  filing  of  the  mortgages,  the  court  held 
that  as  no  rights  of  third  parties  had  arisen 
during  the  interval  between  the  giving  of  the 
first  and  second  mortgages  by  M.,  the  fact  that 
no  separation  of  the  two  hundred  and  fifty 
first  purchased  was  made  did  not  invalidate 
the  mortgages,  and  after  he  became  owner  of 
the  whole  herd  no  separation  was  necessary. 
Inter-State  Galloway  Cattle  Co.  v.  McLain,  42 
Kan.  680. 

A  descriptive  clause  running,  "  all  growing 
grass  on  my  home  place,  except  sufficient  for 
ten  tons  of  hay,"  is  not  void  because  no  pro- 
vision is  made  for  the  separation  of  the  prop- 
erty reserved,  as  it  designates  the  share  to  be 
held  by  the  mortgagor,  and  the  remainder  is 
left  as  security.  Chelsea  First  Nat.  Bank  v. 
Fitts,  67  Vt.  57. 

How.  Stat.  Mich.,  §  7686,  provides  for  the  seg- 
regation of  exempt  property  from  chattels  cov- 
ered by  a  mortgage,  and  therefore  a  mortgage 


given  subject  to  a  mortgagor's  legal  exemp- 
tions is  not  thereby  invalid.  Wilson  v.  Perrin, 
62  Fed  Rep.  629. 

Subsequent  Separation  Valid.  —  Elliott  and  Roe 
(the  plaintiffs)  purchased,  under  a  deed  of  trust, 
"forty  head  of  beef  cattle  and  twenty-five  head 
of  stock  cattle,  running  on  the  range  in  N.  and 
adjoining  counties,  and  branded"  with  a  cer- 
tain brand.  Later  the  defendants  bought  all 
the  cattle  of  this  brand  except  sixty-five  head 
secured  to  the  plaintiffs  by  the  deed  of  trust. 
After  this  the  original  vendors  to  Elliott  and 
Roe  confirmed  their  sale  to  them,  and  author- 
ized and  required  that  the  sixty-five  head  sold 
to  them  should  be  branded  with  another 
brand,  and  that  the  trust  deed  should  cover 
the  cattle  so  branded.  In  an  action  for  these 
cattle  the  lower  court  charged  that  if  the  herd 
contained  more  than  the  sixty-five  conveyed  in 
the  deed  of  trust,  this  deed  would  be  void,  be- 
cause the  property  conveyed  was  not  segre- 
gated or  identified.  In  overruling  this  charge 
the  Supreme  Court  said:  "  It  does  not  follow 
that,  because  the  deed  of  trust  failed  to  con- 
vey any  specific  cattle,  no  rights  were  acquired 
under  it.  Conceding  that  the  herd  contained 
a  greater  number  of  each  description  of  cattle 
than  was  conveyed,  it  does  not  follow  that  the 
contract  was  a  nullity  and  conveyed  no  right 
to  the  vendees.  As  between  the  vendor  and 
vendees  it  was  proper  for  the  contract  to  be 
subsequently  executed  by  the  selection  and 
designation  of  the  sixty-five  head  of  cattle. 
The  defendants,  who  were  subsequent  pur- 
chasers, not  only  did  not  purchase  the  sixty- 
five  head,  but  they  were  expressly  excepted 
from  their  purchase,  because  they  had  been 
previously  sold  to  Elliott  and  Roe.  As  the  de- 
fendants never  purchased  these  cattle,  nor  any 
cattle  except  what  remained  of  the  herd  after 
the  sixty-five  head  sold  to  Elliott  and  Roe  had 
been  taken,  it  would  seem  that,  before  any  cat- 
tle sold  to  defendants  can  be  treated  as  be- 
longing to  them,  those  sold  to  Elliott  and  Roe 
will  have  to  be  identified.  Plaintiffs  did 
identify  and  mark  by  a  distinguishing  brand  a 
number  somewhat  less  [z.  e.,  58]  than  they 
were  entitled  to  by  the  terms  of  their  contract, 
and  as  their  suit  was  for  the  very  cattle  so  pur- 
chased by  them  and  identified,  they  were  en- 
titled to  a  verdict  and  judgment."  Elliott  v. 
Long,  77  Tex.  467. 

1.  Parties  Without  Notice.  —  Ranck  v.  How- 
ard-Sansom  Co.,  3  Tex.  Civ.  App.  507;  Cum- 
mings  -'.  Tovey,  39  Iowa  195;  Clapp  v.  Trow- 
bridge, 74  Iowa  550;  Luce  v.  Moorehead,  77 
Iowa  367. 

A  description  in  a  chattel  mortgage  so  in- 
definite that  the  recording  thereof  will  not  be 
constructive  notice  is,  nevertheless,  good  as  to 
all  persons  having  actual  notice  of  its  exist- 
ence and  the  intent  as  to  the  property  which 
it  was  designed  to  include.  Piano  Mfg.  Co.  v, 
Griffith,  75  Iowa  102. 

2.  Gurley  v.  Davis,  39  Ark.  394;  Dodds  v. 
Neel,  41  Ark.  70;  Hamilton  t.  Miller,  46  Kan. 
486;  Cass  v.  Gunnison,  58  Mich.  108;  Dodson 
v.  Dedman,  61  Mo.  App.  209;  Rocheleau  v. 
Boyle,  ii  Mont.  451;  Leighton  v.  Stuart,  19 
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Subsequent  Delivery  to  the  mortgagee  will  cure  a  defective  description.1 
d.  PAROL  Evidence.  —  Parol  evidence  is  admissible  to  aid  the  description 
in  the  identification  of  the  subject-matter  of  the  mortgage,2  and  to  explain 
the  meaning  and  extent  of  the  terms  in  the  description  and  the  sense  in  which 
the  parties  used  them.3  It  may  also  be  shown  by  parol  that  a  particular 
article  is  included  within  the  general  words  of  the  description;4  but  not  that 
the  parties  intended  to  pass  property  not  fairly  included  in  the  mortgage.5 

4.  The  Consideration  —  a.  In  General. — A  valid  chattel  mortgage  must 
be  founded  on  a  legal  consideration;  but  anything  which  may  serve  as  a  con- 
sideration for  a  valid  contract  will  support  a  chattel  mortgage.6 


Neb.  546;  Ranck  v.  Howard-Sansom  Co.,  3 
Tex.  Civ.  App.  507. 

One  not  having  obtained  a  valid  lien  on  the 
mortgaged  property  cannot  object  to  a  descrip- 
tion sufficient  between  the  parties  thereto. 
Manistee  First  Nat.  Bank  v.  Marshall,  etc., 
Bank,  (Mich.  1895)  65  N.  W.  Rep.  604;  Call  v. 
Gray,  37  N.  H.  428,  75  Am.  Rep.  141. 

1.  Subsequent  Delivery  Curing  Defective  Descrip- 
tion. —  Horn  v.  Reitler,  12  Colo.  310;  Howe  v. 
Keeler,  27  Conn.  538;  Frost  v.  Citizens'  Nat. 
Bank,  68  Wis.  234;  Springfield  Engine,  etc., 
Co.  v.  Glazier,  55  Mo.  App.  95. 

2.  Parol  Evidence  to  Aid  Description  —  Ala- 
bama.—  Turner  v.  McFee,  61  Ala.  468;  Con- 
nally  -'.  Spragins,  66  Ala.  258;  Meyer  v. 
Mitchell,  75  Ala.  475;  Varnum  v.  State,  78 
Ala.  28;  Smith  v.  Fields,  79  Ala.  335;  Dyer-'. 
State,  88  Ala.  225. 

Arkansas. — Johnson  v.  Grissard,  51  Ark. 
410;  Henderson  v.  Gates,  52  Ark.  371. 

Georgia.  —  Stephens  v.  Tucker,  55  Ga.  543. 

Illinois.  —  Beach  v.  Derby,  19  111.  617;  Mat- 
tingly  v.  Darwin,  23  111.  618;  Williams  v.  Mer- 
ritt,  23  111.  623;  Myers  v.  Ladd,  26  111.  415; 
Spaulding  v.  Mozier,  57  111.  148;  Bell  v.  Pre- 
witt,  62  111.  361;  Pike  v.  Colvin,  67  111.  227; 
Chicago,  etc.,  R.  Co.  v.  Beach,  29  111.  App. 
157- 

Indiana.  —  Duke  v.  Strickland,  43  Ind.  494; 
Ebberle  v.  Mayer,  51  Ind.  235;  Holmes  v. 
Hinkle,  63  Ind.  518;  Burns  v.  Harris,  66  Ind. 
536;  Tindall  v.  Wasson,  74  Ind.  495. 

Iowa.  —  Smith  v.  McLean,  24  Iowa  322; 
Rowley  v.  Bartholomew,  37  Iowa  374;  Everett 
v.  Brown,  64  Iowa  420;  Citizens'  Bank  v. 
Rhutasel,  67  Iowa  316. 

Kansas.  —  Mills  v.  Kansas  Lumber  Co.,  26 
Kan.  574. 

Maine. — Chapin  v.  Cram,  40  Me.  561; 
Skowhegan  Bank  v.  Farrar,  46  Me.  293;  Elder 
v.  Miller,  60  Me.  118. 

Massachusetts.  —  Harding  v.  Coburn,  12  Met. 
(Mass.)  333,  46  Am.  Dec.  680;  Barry  v.  Ben- 
nett, 7  Met.  (Mass.)  354;  Goulding  v.  Swett,  13 
Gray  (Mass.)  517. 

Michigan. — Curtis  v.  Martz,  14  Mich.  506; 
Giddey  v.  Uhl,  27  Mich.  94;  Willey  v.  Snyder, 
34  Mich.  60;  Austin  v.  French,  36  Mich.  199; 
Wade  v.  Strachan,  71  Mich.  459. 

Minnesota.  —  Eddy  v.  Caldwell,  7  Minn.  225. 

New  Hampshire.  —  Brooks  v.  Aldrich,  17  N. 
H.  443- 

New  Jersey.  — Stephens  v.  Tucker,  14  N.  J. 
L.  600. 

New  York.  —  Dodge  v.  Potter,  18  Barb.  (N. 
Y.)  193;  Conkling  v.  Shelley,  28  N.  Y.  360,  84 
Am.  Dec.  348. 

North   Carolina.  —  Sharpe  v.  Pearce,  74  N. 


Car.  600;  Goff  v.  Pope,  83  N.  Car.  123;  Harris 
v.  Woodard,  96  N.  Car.  232. 

Ohio.  —  Lawrence  v.  Evarts,  7  Ohio  St.  194. 
Oregon.  —  Lee  v.  Cole,  17  Oregon  559. 

3.  Osborne  v.  McAllister,  15  Neb.  428; 
Weber  v.  Illing,  66  Wis.  79. 

4.  Parol  Evidence  to  Bring  Particular  Articles 
Within  General  Term.  —  Bell  v.  Prewitt,  62  111. 
361;  Winslow  v.  Merchants'  Ins.  Co.,  4  Met. 
(Mass.)  306,  38  Am.  Dec.  368;  Harding  v. 
Coburn,  12  Met.  (Mass.)  333,  46  Am.  Dec.  680; 
Willey  v.  Snyder,  34  Mich.  60;  Fort  Worth 
Nat.  Bank  v.  Red  River  Nat.  Bank,  84  Tex. 
3°9- 

5.  When  Parol  Evidence  Not  Admissible.  — 

Hutton  v.  Arnett,  51  111.  198;  Rowley  v.  Bar- 
tholomew, 37  Iowa  374;  Stonebraker  v.  Ford, 
81  Mo.  532. 

The  intention  of  the  parties  may  aid  in 
identifying  the  property,  but  a  mortgage  can- 
not thus  be  applied  to  property  not  known  to 
the  parties  when  the  mortgage  was  made. 
Cass  v.  Gunnison,  68  Mich.  147. 

Cattle  in  the  mortgage  were  described  as 
"  109  head  of  three-year-old  steers,  branded, 
viz. :  (=)  on  left  side,  and  Z  on  both  hips,"  but 
it  was  shown  that  of  twenty-five  head  of  these 
steers  for  the  conversion  of  which  this  action 
was  brought,  eighteen  were  branded  thus  (=) 
on  the  left  hip  and  the  remaining  seven  with 
the  Z  on  both  hips;  but  none  of  the  twenty-five 
were  marked  with  both  brands.  The  court 
held  that  the  cattle  in  controversy  did  not  fall 
within  the  description;  that  parol  evidence 
could  be  admitted  to  aid  an  imperfect  descrip- 
tion, but  not  to  contradict  it,  and  therefore  not 
to  prove  that  the  above  cattle  were  the  ones 
mortgaged.  New  Hampshire  Cattle  Co.  v. 
Bilby,  37  Mo.  App.  43. 

6.  The  Consideration  —  General  Rule. — Jones 
Chat.  Mort.,  §  80. 

A  Chattel  Mortgage  Given  to  Secure  an  Accom- 
modation Indorser  of  a  promissory  note  is  good, 
and  at  the  maturity  of  the  note  inures  to  the 
benefit  of  the  holder.  Tompkins  v.  Crosby, 
(N.  J.  1890)  19  Atl.  Rep.  720. 

Between  Parties.  —  In  a  controversy  between 
parties  to  the  mortgage  or  their  representa- 
tives, involving  simply  the  title  of  the  property, 
it  is  not  necessary  to  show  a  consideration  be- 
yond the  recital  in  the  mortgage.  Webb  v. 
Mann,  3  Mich.  139. 

In  England.  —  "  Every  bill  of  sale  shall  truly 
set  forth  the  consideration  for  which  it  was 
given,  otherwise  such  bill  of  sale  shall  be 
void  in  respect  of  the  personal  chattels  com- 
prised therein."  Amendment  Act  18S2,  45  & 
46  Vict.,  c.  43,  §  8. 

But  a  bill  of  sale  which  does  not  truly  set 
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forth  the  consideration  is  void  only  as  to  the 
personal  chattels  therein.  Heseltine  v.  Sim- 
mons, (1892)  2  Q.  B.  547.  °7  L.  T.  611. 

If  the  amount  of  the  expenses  incident  to  the 
preparation  of  a  bill  of  sale  given  by  way  of 
mortgage  is  deducted  from  the  sum  stated  in 
it  as  the  consideration,  and  the  balance  only  is 
paid  by  the  lender  to  the  borrower,  the  consid- 
eration is  not  truly  stated,  so  as  to  satisfy 
§  8  of  the  Bills  of  Sale  Act  of  1878.  Hamil- 
ton v.  Chaine,  7  Q.  B.  Div.  r,  319;  Ex  p. 
Firth,  19  Ch.  Div.  419;  Ex  p.  Charing  Cross 
Advance,  etc.,  Bank,  16  Ch.  Div.  35;  Richard- 
son v.  Harris,  22  Q.  B.  Div.  268.  Compare 
Davis  v.  Usher,  12  Q.  B.  Div.  490;  In  re  Cann, 
13  Q.  B.  Div.  36;  Ex  p.  Carter,  12  Ch.  Div.  908. 

This  section  does  not  require  that  a  collat- 
eral agreement  between  the  parties  as  to  the 
application  of  the  consideration  should  be  set 
forth.  Ex  p.  National  Mercantile  Bank,  15 
Ch.  Div.  42;  Ex  p.  Challinor,  16  Ch.  Div.  260; 
Ex  p.  Rolph,  19  Ch.  Div.  98;  Thomas  v. 
Searles,  (1891)  2  Q.  B.  408,  60  L.  J.  Q.  B.  722, 
65  L.  T.  39. 

A  bill  of  sale  given  for  .£1,500  was  found  to 
contain  some  clauses  which  would  void  it  un- 
der the  act;  therefore  a  new  bill  was  drawn  up 
which  made  no  mention  of  the  first  bill,  but 
stated  the  consideration  as  "  £1,500,  now 
paid."  It  was  held  that  the  consideration  was 
sufficiently  set  forth,  and  that  there  was  no 
necessity  of  reciting  the  whole  history  of  the 
transaction.    Ex  p.  Allam,  14  Q.  B.  Div.  43. 

A.  gave  B.  a  bill  of  sale  as  security  for 
;£7.350.  which  sum  was  found  to  be  due  by  A. 
upon  a  stating  of  accounts  between  the  parties. 
The  bill  declared  that  B.  had  agreed  to  lend 
A.  the  above  sum,  and  that  the  consideration 
was  £7,350,  then  paid  from  B.  to  A.  This 
was  held  a  sufficient  compliance  with  the  stat- 
ute.   Credit  Co.  v.  Pott,  6  Q.  B.  Div.  295. 

The  consideration  stated  was  "  the  sum  of 
£182.  3-r.  now  paid  by  the  grantee  to  the 
grantor."  Thissum  was  in  reality  paid  partly 
to  satisfy  two  executions;  part  to  a  solicitor 
for  costs  and  money  loaned,  and  the  remainder 
to  the  grantor  in  cash.  It  was  decided  to  be,  in 
absence  of  fraud,  a  sufficient  setting  forth  of 
consideration.  Hamlyn  v.  Betteley,  5  C.  P. 
Div.  327. 

1.  Extension  of  Time.  —  Cary  v.  White,  52  N. 
Y.  138;  Sinker  v.  Green,  113  Ind.  264;  Fuller 
v.  Brownell,  48  Neb.  145;  Barnes  v.  Gray, 
(Tex.  Civ.  App.  1896)  37  S.  W.  Rep.  162. 

Stay  of  Execution  is  a  sufficient  consideration. 
Comron  v.  Standland,  103  N.  Car.  207,  14  Am. 
St.  Rep.  797. 

2.  Mortgagee's  Assumption  of  Liability  as 
Surety.  —  Kackley  v.  State,  91  Ind.  437;  Plant 
v.  Storey,  131  Ind.  46;  Hellyer  v.  Briggs,  55 
Iowa  185;  Heitman  v.  Griffith,  43  Kan.  553; 
Stedman  v.  Vickery,  42  Mc.  132;  Jewett  v. 
Warren,  12  Mass.  300,  7  Am.  Dec.  74;  Adams  v. 
Niemann,  46  Mich.  135;  State  v.  Heming- 
way, 69  Miss.  492;  Sparks  v.  Wilson,  22  Neb. 
112;  Keyes  v.  Allen,  65  Vt.  667. 

Illustrations.  —  By  General  Laws  of  New 
Hampshire,  c.  137,  §§  6,  9,  11,  when  a  mort- 


gage is  given  to  indemnify  the  mortgagee 
against  any  liability  assumed,  such  liability 
must  be  truly  and  specifically  stated  in  the  con- 
dition of  the  mortgage.  In  this  case  the  mort- 
gage was  given  to  indemnify  the  mortgagees  as 
sureties  on  a  note  for  one  thousand  dollars. 
Nothing  appeared  in  the  condition  of  the 
mortgage  to  show  that  the  mortgagees  were 
sureties,  but  it  was  stated  at  the  beginning  of 
the  instrument  that  it  was  given  "  in  consider- 
ation of  $1,000  liability  incurred  for  me  by  A. 
and  B."  It  was  held  that  this  did  not  cure  the 
defect  in  the  condition.  Phillips  v.  Johnson, 
64  N.  H.  393. 

A.,  being  surety  on  B.'s  note  of  six  hundred 
dollars,  agreed  to  pay  the  note.  In  considera- 
tion thereof  B.  agreed  to  pay  six  hundred  dol- 
lars to  A.  and  to  execute  a  chattel  mortgage  to 
secure  its  payment.  The  court  held  that  there 
was  a  su^icient  consideration  for  the  mort- 
gage.   Green  v.  Kelley,  64  Vt.  309. 

Where  a  chattel  mortgage  appears  on  its  face 
to  have  been  given  as  an  absolute  security,  but 
in  fact  was  given  to  secure  against  a  contin- 
gent liability  as  surety,  if  given  in  good  faith 
it  will  be  valid.  Goodheart  Johnson,  88  111. 
58;  Bodley  v.  Anderson,  2  111.  App.  450;  Baile 
St.  Joseph  F.  &  M.  Ins.  Co.,  73  Mo.  386; 
Sparks  v.  Brown,  33  Mo.  App.  505;  Bigelow 
v.  Capen,  145  Mass.  270. 

A  note  given  by  A.  to  B.  and  indorsed  by  B. 
to  C.  is  a  contingent  liability  on  B.'s  part  as 
long  as  the  note  remains  unsatisfied,  and  such 
liability  is  secured  by  a  mortgage  conditioned 
to  secure  all  "  indebtedness  *  *  *  by  note, 
account,  or  otherwise."  Treat  v.  Gilmore,  49 
Mc.  34. 

Trust  Created.  —  A  mortgage  to  a  surety  to 
save  him  harmless  from  a  debt  on  which  he  is 
surety  creates  a  trust  in  favor  of  the  creditor 
of  the  mortgagor.  Sparks  v.  Wilson,  22  Neb. 
112;  Eastman  v.  Foster,  8  Met.  (Mass.)  19. 

A  Mortgagee  Assigned  His  Mortgage  and  war- 
ranted that  the  amount  was  then  due  thereon 
and  collectible.  He  afterwards  obtained  from 
a  third  party  a  bond  to  secure  this  same  mort- 
gage. It  was  held  that  this  security  would 
inure  to  the  benefit  of  the  assignee,  and  that 
in  a  suit  to  foreclose  the  mortgage  the  party 
giving  the  bond  was  rightly  made  a  defend- 
ant, he  being  liable  for  any  deficiency  which 
might  result  from  the  sale  of  the  property. 
Curtis  v.  Tyler,  9  Paige  (N.  Y.)  432. 

A  Firm  Executed  a  Chattel  Mortgage  to  One  of 
Its  Members  to  secure  him  as  surety  on  a  note 
given  to  the  plaintiff  bank  by  the  firm.  In- 
asmuch as  the  mortgagee  named  was  a  part- 
ner, he  was  primarily  liable  on  the  debt  of  the 
firm,  and  not  in  reality  a  surety;  consequently 
he  was  only  a  nominal  party  to  the  mortgage 
and  the  bank  was  the  real  beneficiary.  Em- 
poria First  Nat.  Bank  v.  Ridenour,  46  Kan. 
707;  Beard  v.  Westcrman,  32  Ohio  St.  29. 

3.  Release  of  Surety.  —  Henry  v,  Vliet,  33  Neb. 
130,  29  Am.  St.  Rep.  478. 

4.  Acts  and  Interests  of  Third  Parties.  —  Byram 
v.  Gordon,  11  Mich.  531. 

A  mortgage  the  consideration  of  which  is 
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meats;  1  have  all  been  declared  good  and  sufficient  considerations 
gage  given  to  secure  a  pre-existing  indebtedness  is  also  valid.2 


A  mort- 


furnished  by  a  third  party  is  valid.  Foster  v. 
Bcrkey,  S  Minn.  351. 

A  pre-existing  debt  of  a  third  party  is  a  suffi- 
cient consideration  for  a  chattel  mortgage,  in 
an  action  by  the  mortgagees  against  the  mort- 
gagor's assigns  with  constructive  notice. 
Close  v.  Hodges,  44  Minn.  204. 

But  see  Parker  v.  Morrison,  46  N.  H.  280, 
where  it  is  held  that  if  a  mortgage  of  personal 
property  is  given  to  secure  a  debt,  liability,  or 
agreement,  the  debt,  etc.,  must  be  strictly  be- 
tween the  mortgagor  and  mortgagee. 

1.  Performance  of  Agreements. —  Byram  v. 
Gordon,  11  Mich.  531;  Smith  v.  Post,  1  Hun 
(N.  Y.)  516. 

A  mortgage  was  given  to  secure  the  pay- 
ment of  an  existing  debt,  and  the  mortgagees 
took  possession  of  the  property  under  the 
agreement  that  the  mortgagors  should  com- 
plete the  work  on  the  property,  and  that  the 
notes  collected  on  the  sale  of  such  property 
should  be  placed  in  the  bank  to  the  credit  of 
the  mortgagees,  the  mortgagors  to  share  in  the 
profits  of  the  business.  It  was  held  that  by 
the  performance  of  this  agreement  the  mort- 
gagees assumed  a  new  responsibility,  i.  e.,  to 
account  for  the  property  taken  possession  of, 
which  was  a  sufficient  consideration  for  the 
mortgage.    Clark  v.  Barnes,  72  Iowa  563. 

Parol  Evidence  is  admissible  to  show  the  real 
purpose  for  which  a  chattel  mortgage  was 
given.  Bainbridge  v.  Richmond,  17  Hun  (N.  Y.) 
391;  McKinster  v.  Babcock,  26  N.  Y.  378; 
Schurmeier  v.  Johnson,  10  Minn.  319;  Minor 
v.  Sheehan,  30  Minn.  419;  Harrington  v.  Sam- 
ples, 36  Minn.  200;  Lawrence  v.  Tucker,  23 
How.  (U.  S.)  14.  Compare  Fuller  v.  Acker,  1 
Hill  (N.  Y.)  473- 

2.  Pre-existing  Indebtedness  —  Alabama.  — 
Steiner  v.  McCall,  61  Ala.  406;  Turner  v.  Mc- 
Fee,  61  Ala.  468;  Cromelin  v.  McCauley,  67 
Ala.  542;  Hamilton  v.  Maas,  77  Ala.  283. 

Colorado,  —  Machette  v.  Wanless,  I  Colo.  225. 

Illinois.  —  Prior  v.  White,  12  111.  261;  But- 
ters v.  Haughwout,  42  111.  18,  89  Am.  Dec. 
401;  Kranert  v.  Simon,  65  111.  344. 

Indiana.  —  Wright  v.  Bundy,  11  Ind.  398; 
Bus  nbarke  v.  Ramey,  53  Ind.  499;  Gilchrist 
v.  Gough,  63  Ind.  576,  30  Am.  Rep.  250;  Mc- 
Laughlin v.  Ward,  77  Ind.  383;  Louthain  v. 
Miller,  85  Ind.  161. 

Kansas.  —  Draper  v.  Cowles,  27  Kan.  484; 
Hayner  v.  Eberhardt,  37  Kan.  308. 

Minnesota.  —  Close  v.  Hodges,  44  Minn.  204. 

Nebraska.  —  Turner  v.  Killian,  12  Neb.  580; 
H  ;nry  v.  Vliet,  33  Neb.  130,  29  Am.  St.  Rep. 
478. 

North  Carolina. — State  v.  Surles,  117  N. 
Car.  720.  Compare  Poindexter  v.  McCannon, 
1  Dev.  Eq.  (N.  Car.)  377,  18  Am.  Dec.  591. 

Ohio.  —  Smith  v.  Worman,  19  Ohio  St.  145. 

Wisconsin.  —  Paine  v.  Benton,  32  Wis.  491. 

Contra. — Morse  v.  Cohannet  Bank,  3  Story  (U. 
S.)  364;  People's  Sav.  Bank  v.  Bates,  120  U. 
S.  556,  construing  the  Michigan  statute;  Kohl 
v.  Lynn,  34  Mich.  360.  But  see  Bearss  v. 
Preston,  66  Mich.  11. 

New  York  Recording  Act.  —  A  pre-existing 
debt  is  not  a  sufficient  consideration  for  a  chat- 


tel mortgage  so  as  to  give  to  the  mortgagee  the 
protection  afforded  to  bona  fide  purchasers  by 
the  Recording  Act.  Weaver  v.  Barden,  49  N. 
Y.  286;  Van  Heusen  v.  Radcliff,  17  N.  Y.  580, 
72  Am.  Dec.  480;  Thompson  v.  Van  Vechten, 

27  N.  Y.  568;  Stevens  v.  Brennan,  79  N.  Y. 
254;  Van  Slyck  v.  Newton,  10  Hun  (N.  Y.)  554; 
Kennedy  v.  National  Union  Bank,  23  Hun  (N. 
Y.)  494- 

In  Woodburn  v.  Chamberlin,  17  Barb.  (N. 
Y.)  446,  it  was  held  that  where  the  mortgagee 
in  a  mortgage  given  for  a  pre-existing  indebt- 
edness parts  with  nothing,  nor  relinquishes 
any  security,  nor  incurs  any  liability  on  the 
faith  of  the  mortgage,  he  is  not  a  bona  fide 
mortgagee. 

Where  two  chattel  mortgages,  the  consid- 
erations of  which  were  pre-existing  debts,  were 
not  filed  in  the  proper  office,  the  first  in  time  of 
execution  was  decided  to  be  valid  as  against 
the  second;  and  it  did  not  matter  that  the  sec- 
ond mortgage  was  taken  without  notice  of  the 
prior  one ;  it  was  the  want  of  good  faith  that  pre- 
vented the  second  mortgage  from  prevailing. 
Tiffany  v.  Warren,  37  Barb.  (N.  Y.)  571. 

An  honest  existing  demand  is  a  valuable 
consideration,  but  a  conveyance  on  such  con- 
sideration, in  the  numerous  reported  cases 
under  the  Recording  Act,  is  held  not  to  be  in 
good  faith  when  coming  in  conflict  with  a  prior 
conveyance  given  for  value.  Tiffany  v.  War- 
ren, 37  Barb.  (N.  Y.)  571.  See  also  Metropoli- 
tan Bank  v.  Godfrey,  23  111.  579;  Flannigan  v. 
Althouse,  56  Iowa  513;  Meyer  v.  Evans,  66 
Iowa  179. 

A  fraudulent  purchaser  cannot  give  a  good 
title  to  a  purchaser  from  him  for  the  consider- 
ation of  an  existing  debt  as  against  the  original 
vendor.    Root  v.  French,  13  Wend.  (N.  Y.)  570, 

28  Am.  Dec.  482. 
Notice.  —  A  mortgage  was  given  to  secure  a 

debt  of  three  thousand  dollars,  part  of  which 
was  an  antecedent  debt,  and  the  remainder 
(two  hundred  dollars)  was  paid  at  the  execution. 
This  mortgage  was  duly  filed,  but  at  the  time 
the  mortgagor  was  indebted  to  a  third  party, 
who  subsequently  took  out  a  judgment  for 
his  claim.  The  mortgagee  had  no  knowledge 
of  this  debt.  At  the  expiration  of  the  year  the 
mortgagee,  instead  of  renewing  his  mortgage, 
received  a  new  one  from  the  mortgagor  cover- 
ing the  same  property  and  debt;  this  was  also 
filed.  In  an  action  to  declare  the  mortgage 
void  as  against  the  creditor  it  was  decided 
that  both  mortgages  were  valid,  as  the  mort- 
gagee had  no  notice  of  the  creditor's  debt  or 
judgment.    Walker  v.  Henry,  85  N.  Y.  130. 

Evidence  that  the  Mortgagor  Owed  the  Debt, 
and  that  the  note  secured  by  the  mortgage  was 
given  upon  an  adjustment  of  mutual  pre-exist- 
ing claims,  is  competent  to  be  weighed  by  the 
jury  as  tending  to  show  a  full  and  sufficient 
consideration  for  a  mortgage.  Ferguson  v. 
Clifford,  37  N.  H.  86. 

Immediate  Default.  —  If  a  mortgage  given  for 
an  existing  indebtedness  makes  no  provision 
for  an  extension  of  credit,  the  mortgagor  is  in 
default  upon  the  execution  of  the  mortgage. 
Pollock  v.  Douglas,  56  Mo.  App.  4S7. 
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b.  FUTURE  ADVANCES.  — A  mortgage,  the  entire  or  partial  consideration 
of  which  is  money  to  be  advanced  in  the  future,  is  generally  sustained.1  It 
need  not  state  upon  its  face  that  it  is  given  for  future  advances;  2  such  fact 


Prior  Unrecorded  Mortgage.  —  The  holder  of  a 
prior  unrecorded  mortgage  has  no  priority  of 
lien  over  a  subsequent  bill  of  sale  given  for  a 
pre-existing  debt.  Hall  v.  Matthews,  8  Wash. 
407. 

Void  and  Insufficient  Considerations.  —  A  mort- 
gage made  to  secure  notes  the  part  considera- 
tion of  which  was  liquor  sold  in  violation  of 
the  law  is  void.  Brigham  v.  Potter,  14  Gray 
<Mass.)  522. 

Where  the  mortgage  debt  is  overdue,  a  part 
payment  is  no  consideration  to  support  a 
promise  to  give  further  time.  Hutchings  v. 
Munger,  41  N.  Y.  155. 

A  wife's  services  were  held  an  insufficient 
consideration  in  Hoey  v.  Pierron,  67  Wis.  262. 

Burden  of  Proof.  — ■  Where  a  wife  claims  prop- 
erty by  virtue  of  a  chattel  mortgage  from  her 
husband,  the  burden  of  proof  is  upon  her  to 
show  that  she  purchased  it  for  a  valuable  con- 
sideration paid  from  her  separate  estate  or  by 
some  other  party  for  her.  The  party  alleging 
fraud  must  prove  it.  Evans  v.  Rugee,  57  Wis. 
623;  Semmens  v.  Walters,  55  Wis.  675;  Hoey 
*.  Pierron,  67  Wis.  262. 

1.  Mortgage  to  Secure  Future  Advances  — 
United  States.  —  Schuelenburg  v.  Martin,  I 
McCrary  (U.  S.)  348;  Lawrence  v.  Tucker,  23 
How.  (U.  S.)  14;  Conard  v.  Atlantic  Ins.  Co., 
1  Pet.  (U.  S.)  386;  Jones  v.  Guaranty,  etc.,  Co., 
101  U.  S.  622. 

Alabama. — Tison  v.  People's  Sav.,  etc., 
Assoc.,  57  Ala.  323;  Steiner  v.  McCall,  61  Ala. 
406;  Lovelace  v.  Webb,  62  Ala.  271;  Forsyth 
■v.  Preer,  62  Ala.  443;  Collier  v.  Faulk,  69  Ala. 
58;  Huckaba  v.  Abbott,  87  Ala.  409;  Dyer  v . 
State,  88  Ala.  225. 

Arkansas. — Jarratt  v.  McDaniel,  32  Ark. 
598;  Bell  v.  Radcliff,  32  Ark.  645;  Franklin  v. 
Meyer,  36  Ark.  96;  Curtis  v.  Flinn,  46  Ark. 
70;  Fort  v.  Black,  50  Ark.  256;  Martin  v.  Hal- 
brooks,  55  Ark.  569. 

California.  —  Wood  v.  Franks,  67  Cal.  32. 

Connecticut.  — Calkins  v.  Lockwood,  16  Conn. 
276,  41  Am.  Dec.  143. 

Illinois.  —  Specr  v.  Skinner,  35  111.  282. 

Iowa.  —  Douglas  v.  Smith,  74  Iowa  468. 

Kansas.  —  Allen  v.  Fuget,  42  Kan.  672; 
Clement  v.  Hartzell,  57  Kan.  482. 

Maine.  —  Holbrook  v.  Baker,  5  Me.  309,  17 
Am.  Dec.  236;  Googins  v.  Gilmore,  47  Me.  9, 
74  Am.  Dec.  472. 

Massachusetts.  —  Badlam  v.  Tucker,  1  Pick. 
(Mass.)  389,  11  Am.  Dec.  202;  Henshaw  v. 
Sumner,  23  Pick.  (Mass.)  446;  Barnard  v. 
Moore,  8  Allen  (Mass.)  73. 

Michigan.  —  Fuller  v.  Rhodes,  78  Mich.  36. 

Minnesota.  —  Madigan  v.  Mead,  31  Minn. 
94;  Berry  v.  O'Connor,  33  Minn.  29. 

Mississippi.  —  Summers  v.  Roos,  42  Miss. 
749,  2  Am.  Rep.  653. 

Nebraska.  —  Miller  v.  Finn,  I  Neb.  254. 

New  Hampshire.  —  North  v.  Crowell,  II  N. 
H.  251;  Page  v.  Ordway,  40  N.  H.  253. 

New  York.  —  Wescott  v.  Gunn,  4  Duer  (N. 
Y.)  107;  Fairbanks  v.  Bloomfield,  5  Duer 
<N.  Y.)  434;  Utica  Bank  v.  Finch,  3  Barb.  Ch. 
(N.  Y.)  293,  49  Am.  Dec.  175;  Walker  v.  Sncd- 


iker,  Hoffm.  Ch.  (N.  Y.)  145;  Craig  v.  Tap- 
pin,  2  Sandf.  Ch.  (N.  Y.)  7S;  Carpenter  v. 
Blote,  1  E.  D.  Smith  (N.  Y.)4gi;  Miller  v. 
Lockwood,  32  N.  Y.  293;  Monnot  v.  Ibert,  33 
Barb.  (N.  Y.)  24;  Brown  v.  Kiefer,  71  N.  Y. 
610;  Ackerman  v.  Hunsicker,  85  N.  Y.  43,  39 
Am.  Rep.  621;  Brown  v.  Guthrie,  no  N.  Y. 
442. 

North  Carolina. — Womble  v.  Leach,  83  N. ' 
Car.  84;  State  v.  Surles,  117  N.  Car.  720. 

Oregon.  —  Hendrix  v.  Gore,  8  Oregon  406; 
Nicklin  v.  Betts  Spring  Co.,  n  Oregon  406,  50 
Am.  Rep.  477. 

West  Virginia.  —  McCarty  v.  Chalfant,  14 
W.  Va.  531. 

Wisconsin. — Carter  v.  Rewey,  62  Wis.  552; 
Madison  First  Nat.  Bank  v.  Damm,  63  Wis. 
249. 

When  It  Attaches.  —  A  mortgage  for  future 
advances  will  attach  only  from  the  date  of  the 
advances  and  not  from  the  date  of  the  mort- 
gage. Nicklin  v.  Betts  Spring  Co.,  n  Oregon 
406,  50  Am.  Rep.  477;  McClure  v.  Roman,  52 
Pa.  St.  460;  Brown  v.  Guthrie,  no  N.  Y.  442. 

Not  Valid — Instances.  —  A  mortgage  by  a 
firm,  though  valid  to  secure  future  advances, 
cannot  inure  to  secure  advances  made  to  their 
successors  after  a  dissolution  of  the  original 
firm.    Monnot  v.  Ibert,  33  Barb.  (N.  Y.)  24. 

A  mortgage  of  personal  property  given  to 
secure  the  payment  of  such  sums  as  may 
thereafter  become  due  to  the  mortgagee  is  not 
a  valid  security,  as  against  a  judgment  cred- 
itor of  the  mortgagor,  for  claims  accruing 
after  the  property  was  attached  in  his  suit 
and  the  mortgagee  was  summoned  as  trustee. 
Barnard  v.  Moore,  8  Allen  (Mass.)  273.  See 
also  Hobart  v.  Jouvett,  6  Cush.  (Mass.)  105. 

A  mortgage  is  not  security  for  future  ad- 
vances made  on  the  strength  of  a  parol  agree- 
ment, but  is  void  pro  tanto  as  to  creditors. 
Diver  v.  McLaughlin,  2  Wend.  (N.  Y.)  596; 
James  v.  Morey,  2  Cow.  (N.  Y.)  246,  14  Am. 
Dec.  475;  Walker  v.  Snediker,  Hoffm.  Ch. 
(N.  Y.)  145. 

A  mortgage  for  future  advances  will  not 
cover  such  advances  as  are  not  fairly  intended 
at  its  execution.  Weathersbee  v.  Farrar,  97 
N.  Car.  106;  Sims  v.  Mead,  29  Kan.  124; 
Davenport  v.  McChesney,  86  N.  Y.  243. 

2.  Need  Not  So  State  on  Its  Face.  —  Shirras  v. 
Caig,  7  Cranch  (U.  S.)  34;  Lawrence  v. 
Tucker,  23  How.  (U.  S.)  14;  Tison  v.  People's 
Sav.,  etc.,  Assoc.,  57  Ala.  323;  Huckaba  v. 
Abbott,  87  Ala.  409;  Collins  v.  Carlilc,  13  111. 
254;  Specr  v.  Skinner,  35  111.  282;  McConnell 
v.  Scott,  67  111.  274;  Berry  v.  O'Connor,  33 
Minn.  29;  Minor  v.  Sheehan,  30  Minn.  419; 
North  v.  Crowell,  11  N.  H.  251;  Craig  v.  Tap- 
pin,  2  Sandf.  Ch.  (N.  Y.)  78;  Utica  Bank  v. 
Finch,  3  Barb.  Ch.  (N.  Y.)  293,  49  Am.  Dec. 
175- 

In  Wisconsin  a  chattel  mortgage  may  be 
given  to  secure  future  advances  as  well  as  on 
existing  indebtedness,  provided  it  appears  on 
the  face  of  the  instrument  that  it  is  intended 
as  a  continuing  security  for  such  advances. 
Carter  7'.  Rewey,  62  Wis.  552.    See  also  Butts 
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may  be  proven  by  parol.1  But  where  the  rights  of  third  parties  have  inter- 
vened, the  mortgage,  to  be  valid  against  them,  must  state  a  specific  sum  as 
the  ultimate  amount  to  be  secured,2  or  so  describe  the  debt  that  future 
inquiry  will  reveal  the  amount  of  the  incumbrance.3 

5.  The  Condition.  —  To  render  a  chattel  mortgage  valid  against  attaching 
creditors  of  the  mortgagor  there  must  be  at  least  a  distinct  and  specific  con- 
dition that  can  be  clearly  stated,  on  performance  of  which  the  property  will 
be  released.  4 

6.  The  Debt.  —  The  debt  described  in  the  condition  will  control  if  it  differs 
from  the  consideration  stated  at  the  beginning  of  the  instrument.5 


v.  Peacock,  23  Wis.  359;  Stein  v.  Hermann,  23 
Wis.  132. 

1.  Parol.  —  Monnot  v.  Ibert,  33  Barb.  (N.  Y.) 
24. 

If  a  mortgage  recites  an  existing  debt  as  its 
consideration  it  is  not  violation  of  the  law  of 
evidence  to  receive  proof  that  the  actual  con- 
sideration was  advances  to  be  afterwards 
made.    Huckaba  v.  Abbott,  87  Ala.  409. 

2.  When  Rights  of  Third  Parties  have  Inter- 
vened.—  Franklin;'.  Meyer,  36  Ark.  96;  Sparks 
v.  Brown,  33  Mo.  App.  505. 

A  mortgage  to  secure  all  debts  existing  is 
valid  without  specifying  them.  Michigan  Ins. 
Co.  v.  Bro"wn,  11  Mich.  266. 

A  mortgage  describing  the  debt  as  a  certain 
fixed  sum,  whereas  in  reality  the  grantor  was 
indebted  on  several  promissory  notes,  was  de- 
clared valid.  Clark  v.  Hyman,  55  Iowa  14,  39 
Am.  Rep.  160. 

As  Between  Parties.  —  See  Collier  v. 'Faulk,  69 
Ala.  58. 

3.  Metropolitan  Bank  v.  Godfrey,  23  111.  579; 
Speer  v.  Skinner,  35  111.  282. 

The  use  of  mortgages  as  security  for  future 
advances  and  as  indemnity  for  liabilities  as 
sureties  and  indorsers  must  necessarily  ex- 
clude the  idea  of  great  precision  in  the  exact 
amount  of  the  incumbrance  being  made  ap- 
parent on  the  face  of  the  mortgage;  there 
must  be  a  sufficient  general  description  to 
embrace  the  demands  and  liabilities  intended 
to  be  secured,  and  to  put  the  person  examining 
the  records  upon  inquiry,  and  to  direct  him  to 
the  proper  source  for  more  minute  and  par- 
ticular information  of  the  amount  of  the  in- 
cumbrance. Henshaw  v.  Sumner,  23  Pick. 
(Mass.)  446. 

Prior  Liability  Protects.  —  The  mortgagees  in 
a  mortgage  for  future  advances  to  a  con- 
tractor guaranteed  the  completion  of  the  con- 
tract. The  mortgagor  sold  the  mortgaged 
property  before  the  completion  of  the  contract, 
and,  in  an  action  to  enjoin  the  mortgagee  from 
proceeding  against  the  property,  the  court 
held  that  whereas  the  general  rule  was  that, 
in  the  case  of  a  mortgage  for  future  advances, 
all  advances  made  subsequently  to  the  sale  of 
the  property,  the  mortgagee  having  notice  of 
the  sale,  will  be  postponed  to  the  rights  of  the 
purchasers,  nevertheless,  where  such  advances 
are  made  after  the  sale,  by  virtue  of  a  liability 
incurred  prior  to  the  sale  or  notice  of  the  sale, 
they  are  protected.  Preble  v.  Conger,  66  111. 
370. 

4.  The  Condition.  —  Fairfield  Bridge  Co.  v. 
Nye,  60  Me.  372.  Martin,  C.  J.,  in  the  recent 
case  of  Clement  v.  Hartzell,  57  Kan.  482,  says: 
"  Doubtless  much  trouble  and  litigation  would 


be  avoided  if  chattel  mortgages  were  so  drawn 
as  to  state  fully  and  explicitly  the  nature  of 
the  obligations  that  they  are  given  to  secure, 
but  the  weight  of  authority  appears  to  estab- 
lish the  doctrine  that  it  is  only  necessary  that 
the  debts  secured  be  described  with  such  cer- 
tainty as  to  enable  creditors  to  ascertain,  either 
from  the  condition  of  the  mortgage  or  by 
inquiry  aliunde,  the  extent  of  the  incum- 
brance, and  that  the  mortgage  may  be  in  the 
form  of  a  security  for  the  payment  of  a  certain 
sum,  leaving  the  true  nature  of  the  transaction 
to  be  shown  by  parol  proof."  See  Berry  v. 
O'Connor,  33  Minn.  29;  Griffin  v.  New  Jersey 

011  Co.,  11  N.  J.  Eq.  49. 

5.  The  Debt.  —  Jones  on  Chat.  Mort.  (4th  ed.) 
§  79;  Kaysing  v.  Hughes,  64  111.  123. 

The  consideration  cannot  be  varied  or 
altered  by  parol  evidence.    Patchin  v.  Pierce, 

12  Wend.  (N.  Y.)  61;  Schemerhorn  v.  Vander- 
heyden,  1  Johns.  (N.  Y.)  139,  3  Am.  Dec.  304; 
Varney  v.  Hawes,  68  Me.  442. 

The  description  of  a  debt  was  held  sufficient 
which  provided  that  the  mortgagor  "  pay  or 
cause  to  be  paid  all  debts  and  liabilities  that 
have  been  secured  for  him  by  said  second  party, 
and  save  and  protect  said  second  party  from 
the  payment  of  any  and  all  debts  which  he 
has  obligated  himself  to  pay  on  first  party's 
account,  as  surety  in  fact  or  otherwise  for  first 
party."    Magirl  v.  Magirl,  89  Iowa  342. 

Scope  of  the  Condition.  —  In  Robinson  v.  Hill, 
15  N.  H.  477,  the  condition  ran  as  follows: 
"  Provided  that  if  I,"  etc.,  "  shall  save  harm- 
less and  indemnify  the  said  Robinson  and 
others  from  all  costs,  trouble,  and  expense 
which  they  may  be  put  to  in  consequence  of 
having  signed  a  bond  of  even  date  herewith, 
conditioned  to  indemnify  F.  from  all  costs," 
etc.  It  was  decided  that,  under  the  condition, 
the  mortgagees  must  be  indemnified  for  the 
trouble  and  expense  of  availing  themselves  of 
the  property  covered  by  the  mortgage.  See 
also  Ferguson  v.  Hogan,  25  Minn.  135. 

A  clause  in  a  chattel  mortgage  given  as 
security  to  an  accommodation  indorser  for  the 
payment  of  certain  notes  therein  named,  pro- 
viding that  the  mortgagor  would  indemnify 
the  mortgagee  for  all  damages,  costs,  etc., 
which  he  had  incurred,  or  might  incur,  or  in 
any  way  become  liable  for,  on  account  or  by 
reason  of  the  use  of  his  name  as  indorser  or 
otherwise  for  the  mortgagor's  accommodation 
or  benefit,  applies  to  and  covers  other  similar 
notes  outstanding  at  the  date  of  the  mortgage, 
although  not  specified  therein.  Ripley  v.  Lar- 
mouth,  56  Barb.  (N.  Y.)  21. 

A  mortgage  was  given  conditioned  to  pay  a 
certain  note  and  to  indemnify  the  mortgagee 
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against  liability  for  becoming  surety  on  a  bond 
to  dissolve  an  attachment  on  the  goods.  No 
bond  was  in  fact  given,  but  the  mortgagee  gave 
to  the  officer  attaching  a  receipt  for  the  goods, 
and  sold  part  of  the  goods  and  satisfied  the 
condition  regarding  the  promissory  note;  but 
he  was  not  permitted  to  apply  the  remainder 
to  the  receipt,  the  court  holding  that  the  condi- 
tion would  not  cover  it.  Shepardson  v.  Whip- 
ple, 107  Mass.  279. 

A  mortgage  covering  certain  specified  sums 
"and  all  other  indebtedness  which  may  then 
be  due  the  parties  of  the  second  part  from 
the  party  of  the  first  part,  together  with  the 
cost  of  this  trust,  on  or  before  the  1st  day  of 
November,  1889,"  does  not  include  a  judgment 
rendered  against  the  mortgagor  before  the 
mortgage  was  given,  in  favor  of  a  stranger, 
and  which  the  mortgagees  bought  at  a  dis- 
count and  charged  at  face  value  upon  their 
books.    Martin  v.  Halbrooks,  55  Ark.  569. 

A  provision  in  a  chattel  mortgage  to  secure  a 
certain  note  "  and  any  other  amount  we  may 
owe  him  in  1889"  is  broad  enough  to  cover 
every  character  of  indebtedness  of  which  there 
is  evidence,  whether  for  goods  sold  or  dam- 
aged, arising  from  a  breach  of  contract.  Col- 
lier v.  White,  97  Ala.  615. 

Mortgage  Note.  —  It  is  not  necessary  that  the 
mortgage  should  specify  in  its  conditions  all 
the  particulars  of  the  note.  It  is  sufficient  if 
it  be  described  with  reasonable  certainty. 
Where  the  note  agrees  with  the  description  in 
the  condition  as  far  as  it  goes,  and  merely  con- 
tains other  particulars  consistent  with  those 
set  down  in  the  condition,  the  possession  and 
production  of  the  instrument  by  the  mortgagee 
is  prima  facie  evidence  that  it  is  the  same  as 
described  in  the  condition.  Robertson  v. 
Stark,  15  N.  H.  109;  Colby  v.  Everett,  10  N. 
H.  429;  Webb  v.  Stone,  24  N.  H.  282;  Paine 
v.  Benton,  32  Wis.  491;  Wood  v.  Weimar,  104 
U.  S.  786. 

The  mortgage  is  not  invalidated  because  the 
date  of  the  note  secured  is  not  stated  in  the 
condition.    Weber  v.  Illing,  66  Wis.  79. 

Where  the  mortgage  note  is  without  con- 
sideration the  mortgagee  has  no  right  of  pos- 
session under  the  mortgage.  McGhee  v. 
Tobias  First  Nat.  Bank,  40  Neb.  92. 

Where  a  chattel  mortgage  is  made  as  secu- 
rity for  the  payment,  "  according  to  its 
tenor,"  of  a  promissory  note,  payable  at  a  day 
certain,  which  has  passed,  the  condition  must 
be  understood  to  be  the  payment  of  the  note 
in  its  then  existing  state.  Pettis  v.  Kellogg, 
7  Cush.  (Mass.)  456;  Lonsdale  v.  Fairbrother, 
10  R.  [.  327. 

In  Rood  v.  Welch,  28  Conn.  157,  the  condi- 
tion ran  as  follows:  "  Whereas  the  said 
David  A.  has,  at  the  special  request  of  the  said 
J.  S.,  indorsed  certain  promissory  notes  given 
to  sundry  persons  and  corporations  in  his 
ordinary  business,  and  as  said  David  A.  may 
be  liable  to  pay  said  notes  so  by  him  indorsed; 
now  if  the  said  J.  S.  shall  well  and  truly  pay 
all  notes  so  by  said  David  A.  indorsed,  and  all 
renewals  of  the  same,  together  with  all  notes 
which  may  hereafter  be  indorsed  by  said 
David  A.  for  said  J.  S.,  and  save  said  David 
A.  harmless  from  all  liability  to  pay  the  same, 


[  not  avoid  the  mortgage ;  1  it  is  only- 
then  this,"  etc.  It  was  decided  that  this  condi- 
tion did  not  contain  a  sufficient  description  of 
the  debt;  the  court  further  remarked  that 
mortgages  of  real  and  of  personal  property 
should  stand  on  the  same  ground  in  respect  to 
certainty;  and  in  both  "  the  spirit  of  our  re- 
cording system  requires  that  the  record  should 
disclose,  with  as  much  certainty  as  the  nature 
of  the  case  will  admit  of,  the  real  state  of  the 
incumbrance  upon  the  property.  *  *  *  This 
mortgage  gives  no  information  in  regard  to  the 
dates,  amounts,  payees,  or  holders  of  the  notes 
indorsed,  nor  any  limit  to  their  number  or 
amount,  and  no  clue  by  which  an  inquirer 
might  be  conducted  to  any  safe  or  satisfactory 
conclusion."  Compare  Utley  v.  Smith,  24  Conn. 
290,  63  Am.  Dec.  163. 

If  the  description  of  the  note  is  totally  false 
by  mistake,  the  mistake  must  be  reformed  in 
equity  before  a  seizure  of  the  property  under 
the  instrument  can  be  justified.  Follett  v. 
Heath,  15  Wis.  601.  Compare  Jewett  v.  Pres- 
ton, 27  Me.  400. 

Note  Debarred  :  Effect.  —  Where  suit  on  the 
note  is  debarred,  the  mortgage  is  not  thereby 
necessarily  debarred.  Nichols  v.  Briggs,  18  S. 
Car.  473. 

Parol  Identification.  —  The  note  may  be  identi- 
fied by  parol  evidence.  Quinn  v.  Schmidt,  91 
111.  84;  Holmes  v.  Hinkle,  63  Ind.  518;  Clark 
v.  Hyman,  55  Iowa  14,  39  Am.  Rep.  160;  Par- 
tridge v.  Swazey,  46  Me.  414;  Johns  v. 
Church,  12  Pick.  (Mass.)  557,  23  Am.  Dec.  651; 
Pierce  v.  Parker,  4  Met.  (Mass.)  80;  Clark  v. 
Houghton,  12  Gray  (Mass.)  38;  Colby  v.  Ever- 
ett, 10  N.  H.  429;  North  v.  Crowell,  n  N.  H. 
251;  Robertson  v.  Stark,  15  N.  H.  109;  Webb 
v.  Stone,  24  N.  H.  282;  Melvin  v.  Fellows,  33 
N.  H.  401;  Cushman  v.  Luther,  53  N.  H.  562; 
Paine  v.  Benton,  32  Wis.  491 ;  Weber  v.  Illing, 
66  Wis.  79. 

Renewal. —  If  the  note  described  in  a  mort- 
gage has  been  renewed  this  fact  may  be  shown 
and  the  security  applied  to  the  note  as  thus 
renewed.  Bigelow  v.  Capen,  145  Mass.  270; 
Barrows  v.  Turner,  50  Me.  127. 

Conversely,  where  there  has  been  a  substi- 
tution for  the  original  note  which  was  the 
foundation  of  the  liability  of  the  mortgagor, 
and,  either  by  accident  or  mistake,  the  parties 
describe  the  original  note,  this  error  may  be 
shown  and  the  security  applied  to  the  existing 
liability.    Bigelow  v.  Capen,  145  Mass.  270. 

1.  Overstatement    of     Amount  —  Illinois. 
Wooley  v.  Fry,  30  111.  158;  Strauss  v.  Kranert, 
56  111.  254;  Kaysing  v.  Hughes,  64  111.  123. 

Iowa.  —  Wood  v.  Scott,  55  Iowa  114. 

Kansas.  —  Bush  v.  Bush,  33  Kan.  556; 
Bowling  v.  Armourdaie  Bank,  57  Kan.  174; 
McDonald  v.  Swisher,  57  Kan.  205;  Clement 
v.  Hartzell,  57  Kan.  482. 

Michigan.  —  Willison  v.  Dcsenberg,  41  Mich. 
156;  Adams  v.  Niemann,  46  Mich.  135;  Lyon 
v.  Ballentinc,  63  Mich.  97,  6  Am.  St.  Rep.  284; 
Brace  v.  Bcrdan,  104  Mich.  356. 

Wisconsin .  —  Blakeslee  v.  Rossman,43  Wis. 
Il6;  Barkow  v.  Sanger,  47  Wis.  500;  Kalk  v. 
Fielding,  50  Wis.  339;  Carter  v.  Rewey,  62 
Wis.  556;  Hoey  v.  Pierron,  67  Wis.  262. 

Two  mortgages  were  given  for  an  amount 
slightly  in  excess  of  what  was  due,  which  fact, 
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prima  facie  evidence  of  fraud,1  the  presence  of  which  is  a  question  for  the 
jury.2 

7.  Delivery  and  Acceptance  —  a.  In  General.  —  Unless  there  is  an  actual 
or  constructive  delivery  of  a  chattel  mortgage  to  the  mortgagee,  no  title  is 
acquired  under  the  instrument.3 

As  Between  Mortgagor  and  Mortgagee  an  execution  of  the  mortgage  in  payment  of, 
or  as  security  for,  a  bona  fide  indebtedness,  and  filing  the  same  for  record  by 
the  mortgagor,  is  a  sufficient  delivery,  notwithstanding  the  mortgagee  has  no 
knowledge  of  the  transaction.4 

Rights  of  Third  Parties.  • —  But  the  general  rule  is  that  if  the  rights  of  third 
parties  are  at  issue  it  must  appear  that  the  mortgagee  has  accepted  the  mort- 


the  court  held,  would  not  avoid  them  as 
fraudulent,  the  mortgagees  being  women  put- 
ting great  confidence  in  the  mortgagor,  who 
was  not  guilty  of  any  intentional  fraud.  Van 
Patten  v.  Thompson,  73  Iowa  103. 

Where  the  real  amount  of  the  mortgagee's 
claims  is  not  known  at  the  time  of  the  mort- 
gage, an  overstatement  of  the  amount  by  mis- 
take is  not  evidence  of  fraud.  Reynolds  v. 
Johnson,  54  Ark.  449. 

1.  Prima  Facie  Evidence.  —  Louden  v.  Vinton, 
<Mich.  1896)  66  N.  W.  Rep.  222. 

False  recitals  of  indebtedness  in  a  mortgage 
by  exaggeration  of  amount  are  only  prima 
facie  evidence  of  fraud,  and  this  presumption 
of  fraud  may  be  rebutted  by  showing  fairness 
of  intention  on  the  part  of  the  parties.  Law- 
son  v.  Alabama  Warehouse  Co.,  80  Ala.  341. 

2.  Question  for  Jury.  —  Tully  v.  Harloe,  35 
Cal.  302,  95  Am.  Dec.  102. 

3.  Delivery  Necessary  —  Actual  or  Constructive. 
—  Jewett  v.  Preston,  27  Me.  400;  Foster  v. 
Perkins,  42  Me.  168;  Thayer  v.  Stark,  6  Cush. 
(Mass.)  11;  McCourt  v.  Myers,  8  Wis.  236. 

A  Return  of  the  Deed  after  Delivery  for  the 
purpose  of  having  the  mortgagor's  signature 
witnessed  will  not  avoid  the  mortgage.  Berlin 
Mach.  Works  v.  Security  Trust  Co.,  60  Minn. 
161. 

If  the  Parties  Agree  that  One  shall  Make  a 
Deed  to  the  Other,  and  deliver  the  same  to  the 
register  of  deeds  for  registry,  and  for  the 
benefit  or  use  of  the  grantee,  the  making  of 
such  deed  and  leaving  the  same  with  the 
register  for  such  purposes  constitutes  a  good 
delivery  of  the  deed  t3  the  grantee  without 
any  further  act.  Where,  however,  the  evi- 
dence is  not  sufficient  to  constitute  the  register 
an  agent  to  receive  the  deed  by  the  mortgagee, 
but  it  does  appear  that  at  the  time  of  giving 
the  note  which  was  the  subject  of  the  mort- 
gage it  was  agreed  to  secure  the  same  by  a 
mortgage  of  personal  property,  this  is  evi- 
dence of  a  previous  request  on  the  part  of  the 
mortgagee  and  an  assent  to  the  taking  of  such 
mortgage,  and  although  not  sufficient  alone  to 
establish  a  delivery  of  the  same,  yet  if  fol- 
lowed by  subsequent  acts  of  the  mortgagee 
assenting  to  and  adopting  the  mortgage,  it 
was,  with  such  subsequent  assent  thereto,  quite 
sufficient  evidence  to  show  a  delivery  of  the 
mortgage.  Thayer  v.  Stark,  6  Cush.  (Mass.) 
11. 

4.  Sufficiency  of  Delivery  as  between  the  Par- 
ties. —  Fletcher  v.  Martin,  126  Ind.  55 ;  Day  v. 
Griffith,  15  Iowa  104;  Com.  v.  Cutler,  153 
Mass.  252;  Field  v.  Fisher,  65  Mich.  606; 
Fischer  Leaf  Co.  v.  Whipple,  51  Mo.  App.  181; 


Welch  v.  Sackett,  12  Wis.  243;  Sargent  v.  Sol- 
berg,  22  Wis.  132;  McCutchin  v.  Piatt,  22  Wis. 
561. 

Acceptance  Presumed.  —  If  the  mortgagee 
learns  from  the  grantor  of  the  execution  and 
delivery  by  the  grantor  of  a  deed  beneficial  to 
him  (the  mortgagee)  and  to  his  use,  and  says 
and  does  nothing  showing  an  intention  to 
reject  the  same,  it  will  be  presumed  that  he 
accepts  it.  Fischer  Leaf  Co.  v.  Whipple,  51 
Mo.  App.  181.  But  see  Kuh  v.  Garvin,  125 
Mo.  547,  overruling  Ensworth  v.  King,  50  Mo. 
477- 

So,  where  an  insolvent  debtor  had  executed 
a  mortgage  and  delivered  the  same  to  the  attor- 
ney of  a  non-resident  creditor  as  security  for 
a  debt,  the  delivery  was  held  to  be  sufficient 
and  the  consent  thereto  of  the  mortgagee  pre- 
sumed.   Day  v.  Sines,  15  Wash.  525. 

Trust  Deeds.  —  The  beneficiary  in  a  deed  of 
trust  must  accept  the  same  to  make  it  valid 
against  creditors.  Scurry  v.  Fromer,  (Tex. 
Civ.  App.  1S94)  26  S.  W.  Rep.  461. 

The  acceptance  of  the  trustee  is  insufneiert. 
Bauman  v.  Jaffray,  6  Tex.  Civ.  App.  489;  Alli- 
ance Milling  Co.  v.  Eaton,  86  Tex.  401;  Welch 
v.  Sackett,  12  Wis.  243;  Miller  v.  Blinebury,  21 
Wis.  676;  McCutchin  v.  Piatt,  22  Wis.  561. 

Filing  Mortgage  —  Certified  Copy  Sent  Mort- 
gagee. — ■  The  mortgagor  filed  a  chattel  mort- 
gage for  record  and  sent  a  certified  copy  to 
the  mortgagee,  who  accepted  it.  This  was 
held  a  valid  delivery  as  against  a  subsequent 
attaching  creditor.  Keith  v.  Haggart,  2  N. 
Dak.  18. 

Several  mortgages  were  executed  by  a 
debtor  in  favor  of  certain  creditors,  but  with- 
out their  knowledge.  He  gave  them  to  his 
own  attorney  for  the  use  of  the  mortgagees 
named,  and  the  attorney  filed  them  and  noti- 
fied the  mortgagees  by  letter.  Before  the 
mortgagees  had  received  the  letters  attach- 
ments were  levied  by  other  creditors.  These 
attachments  were  held  to  have  priority  ove. 
the  mortgages.  Welch  v.  Sackett,  12  Wis. 
243. 

The  mortgagor  placed  a  chattel  mortgage  to 
M.  on  file  in  the  clerk's  office  without  M.'s 
knowledge;  desiring  to  sell  the  goods  to  a 
third  party  he  told  said  party  that  the  mort- 
gage was  a  sham  and  filed  to  keep  his  credit- 
ors off.  He  took  the  mortgage  from  the  file, 
sold  the  property  covered  by  it,  and  then 
placed  the  mortgage  on  file  again  and  notified 
the  mortgagee.  In  an  action  by  the  latter 
against  the  purchaser  it  was  held  that  the  prop- 
erty passed  unaffected  by  the  chattel  mort- 
gage.   McCourt  v.  Myers,  8  Wis.  236. 
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gage  prior  to  the  time  when  these  rights  have  attached.* 

b.  By  AGENT. — The  parties  may  by  previous  agreement  constitute  an 
agent  to  accept  the  mortgage.2  Among  such  agents  maybe  the  recorder,3  or 
the  mortgagor4  himself.  Whether  or  not  an  agent  has  been  appointed  must 
be  determined  by  the  jury.5 

8.  The  Acknowledgment  —  The  Officer.  —  In  several  states  chattel  mortgages  are 
required  to  be  acknowledged  before  some  prescribed  officer,6  who  must  be  a 


1.  Rights  of  Third  Parties.  —  Alliance  Milling 
■Co.  v.  Eaton,  86  Tex.  401.  The  execution  of 
a  mortgage  in  payment  of,  or  as  security  for 
the  payment  of,  a  bona  fide  indebtedness,  and 
filing  the  same  for  record  by  the  mortgagor, 
are,  as  between  the  mortgagor  and  mortgagee, 
.a  sufficient  delivery.  If  the  mortgagor  de- 
livered it  to  a  third  party  to  be  filed  and  such 
person  filed  it,  it  would  also  be  a  good  deliv- 
ery as  between  the  parties  to  the  instrument. 
But  if  the  rights  of  other  parties  intervene  be- 
tween the  filing  of  the  instrument  and  its 
acceptance  by  the  mortgagee,  the  filing  is  not 
a  sufficient  delivery  as  against  such  parties. 
Field  v.  Fisher,  65  Mich.  606. 

The  mortgagor  agreed  to  execute  the  mort- 
gage note  and  file  the  mortgage.  The  mort- 
gagee ordered  a  notary  to  draw  up  the 
mortgage,  giving  the  amount  of  the  note  but 
not  the  property  to  be  covered  by  the  mort- 
gage, and  directed  the  notary  to  leave  the 
mortgage  with  the  mortgagor.  The  mort- 
gagee left  the  country,  returning  in  three 
months,  when  he  received  and  filed  the  mort- 
gage. It  was  held  that  delivery  was  com- 
pleted only  when  he  so  received  the  instru- 
ment.   Mull  v.  Dooley,  89  Iowa  312. 

Subsequent  Ratification.  —  The  ratification  of 
a  mortgage  made  and  filed  without  the  knowl- 
edge of  the  mortgagee  will  not  avail  against 
an  intervening  assignee  of  the  mortgagor. 
Dole  v.  Bodman,  3  Met.  (Mass.)  139. 

Creditors,  on  whose  behalf  their  debtors' 
attorney  has,  without  authority  from  them, 
taken  a  mortgage  for  their  benefit  from  the 
debtor,  may  ratify  the  mortgage  by  a  subse- 
quent assent,  and  may  enforce  it.  Brown  v. 
Piatt,  8  Bosw.  (N.  Y.)  324. 

Delivery  Inures  to  Benefit  of  All.  —  A  mort- 
gage purporting  to  have  been  given  to  three 
grantees,  for  three  several  sums,  was  delivered 
to  one  of  them  by  the  mortgagor,  with  words 
to  the  effect  that  he  delivered  it  for  her  use 
only.  The  court  decided  that  the  delivery 
inured  to  the  benefit  of  all,  saying:  "The  in- 
strument purports  to  be  a  conveyance  of  the 
whole  property  described  to  the  three  grantees 
and  their  assigns  on  one  consideration  moving 
from  them  all,  but  paid  in  different  propor- 
tions. *  *  *  Such  a  conveyance  vested  in 
them  an  interest  in  the  goods,  and  whether 
this  interest  is  technically  a  joint  interest  or  an 
interest  in  common  is  wholly  immaterial.  It 
inures  to  their  common  benefit.  *  *  *  This 
being  the  character  of  the  instrument  signed 
and  sealed  by  the  plaintiff,  the  court  are  of 
opinion  that  by  the  delivery  of  it  to  one  of 
the  grantees,  to  inure  as  his  deed  to  such 
grantee,  it  thereby  became  the  deed  of  the 
grantor  for  all  purposes  expressed  in  it;  and 
that  it  was  not  competent  for  the  grantor  to 
restrain  the  operation  of  it,  as  his  deed,  by  the 
use  of  words,  so  as  to  give  it  effect  as  his  deed 
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to  one  of  the  grantees  and  prevent  it  from 
having  that  effect  as  to  the  others."  Hibby 
v.  Hubby,  5  Cush.  (Mass.)  516,  52  Am.  Dec. 
742.    See  also  Cobb  v.  Chase,  54  Iowa  253. 

2.  Agency  to  Accept.  —  Field  v.  Fisher,  65 
Mich.  606;  Thayer  v.  Stark,  6  Cush.  (Mass.) 
11 ;  Jordan  v.  Farnsworth,  15  Gray  (Mass.)  517. 

Without  such  prior  agreement,  a  delivery  to 
the  recorder  will  not  vest  any  title  until  actual 
acceptance  by  the  mortgagee.  Day  v.  Griffith, 
15  Iowa  104;  Cobb  v.  Chase,  54  Iowa  253; 
Wadsworth  v.  Barlow,  68  Iowa  599;  National 
State  Bank  v.  Morse,  73  Iowa  174. 

Evidence  of  such  agreement  is  for  the  jury, 
who  determine  whether  or  not  the  facts  con- 
stitute a  delivery.  Jordan  v.  Farnsworth,  15 
Gray  (Mass.)  517. 

3.  The  Recorder  as  Agent.  —  Oxnard  v.  Blake, 
45  Me.  602;  Dole  v.  Bodman,  3  Met.  (Mass.) 
139;  Kuh  v.  Garvin,  125  Mo.  547;  Wallis  v. 
Taylor,  67  Tex.  431;  McCourt  v.  Myers,  8 
Wis.  236. 

The  delivery  of  a  mortgage  to  the  recorder 
and  subsequent  possession  by  the  grantee  are 
evidence  of  a  delivery  to  him.  Foster  v.  Per- 
kins, 42  Me.  168. 

4.  Mortgagor  as  Agent.  —  Sargeant  v.  Sol- 
berg,  22  Wis.  132;  Harrington  v.  Brittan,  23 
Wis.  541.  In  the  case  first  cited  an  attorney 
to  whom  money  was  sent  to  be  invested  at  his 
discretion  applied  it  to  his  own  use,  execut- 
ing and  filing  a  chattel  mortgage  to  his  princi- 
pal as  security.  In  an  action  by  the  principal 
against  a  third  party,  to  recover  possession  of 
the  mortgaged  property,  it  was  held  that  there 
was  a  valid  delivery  of  the  mortgage.  Dis- 
tinguishing Welch  v.  Sackett,  12  Wis.  243. 

Delivery  to  the  Wife  of  the  Mortgagee  does  not 
seem  to  be  sufficient.  Jaffrey  v.  Brown,  29 
Fed.  Rep.  476. 

Delivery  to  the  Attorney  of  the  Mortgagor  as 
agent  of  the  mortgagee  was  held  valid. 
Fletcher  v.  Martin,  126  Ind.  55. 

5.  Agency  —  Question  for  Jury.  ■ —  Molineux  v. 
Coburn,  6  Gray  (Mass.)  124;  Jordan  v.  Farns- 
worth, 15  Gray  (Mass.)  517.  See  generally  the 
title  Agency,  vol.  r,  p.  930. 

6.  Before  Whom  Acknowledged.  —  Civ.  Code 
Cal.,  §  2957;  Gen.  Stat.  Colo.,  1883,  163-164; 
McClellan's  Digest  Fla.,  p.  213;  Rev.  Stat. 
111.,  c.  95,  §  1;  Rev.  Stat.  Mo.,  §  2503;  Hamil- 
ton v.  Mitchell,  6  Blackf.  (Ind.)  131;  Herkel- 
rath  v.  Stookey,  58  111.  21. 

De  Facto  Officer.  —  An  acknowledgment  taken 
before  a  dt  facto  officer  qualified  to  take 
acknowledgments  is  valid.  Nelson  v.  Kes- 
singer,  16  111.  App.  185. 

In  Derogation  of  the  Common  law.  —  In 
Frank  v.  Miner,  50  III.  444,  A.  gave  a 
chattel  mortgage  to  B.  which  was  acknowl- 
edged before  a  justice  of  a  precinct  not  the 
residence  of  the  mortgagor,  the  justice  of  his 
own  precinct  having  informed  him  that  he 
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disinterested  party  in  order  that  the  act  may  be  valid.1 

Compliance  with  statutory  Form.  —  This  acknowledgment  must  substantially  com- 
ply with  the  statutory  form  or  the  mortgage  will  be  void  as  to  subsequent 
purchasers  and  mortgagees  in  good  faith.* 

Between  the  Parties  and  Third  Persons  with  Actual  Notice  of  the  mortgage  a  defective 


would  do  no  further  business  as  justice.  The 
mortgage  contained  the  stipulation  that  the 
mortgagee  could  take  the  property  at  any  time 
he  deemed  himself  insecure.  Upon  attempt- 
ing to  take  it  he  found  that  a  second  mort- 
gagee, under  a  mortgage  with  like  provisions 
as  his  own,  had  seized  it.  In  the  suit  for  the 
conversion  the  court  held  that  the  statute  re- 
garding acknowledgments  was  in  derogation 
of  the  common  law,  and  should  be  strictly 
construed;  that  as  the  mortgages  were  not 
Acknowledged  before  the  officer  required  under 
the  statute,  they  were  void  as  to  purchasers, 
creditors,  and  subsequent  mortgagees,  even  if 
the  same  had  notice;  therefore,  the  knowledge 
of  the  prior  mortgage  would  not  affect  the 
junior  mortgagee,  and  as  the  mortgages  were 
good  between  the  parties  thereto,  the  posses- 
sion of  the  junior  mortgagee  was  valid;  that 
the  fact  that  there  was  no  justice  in  the  pre- 
cinct simply  placed  the  parties  in  the  position 
they  would  occupy  at  common  law. 

Seal  Not  Necessary.  —  A  notarial  seal  is  not 
necessary  to  an  officer  (notary)  attesting  a 
chattel  mortgage.  Lamar  v.  Coleman,  88  Ga. 
417. 

See  generally  the  title  Acknowledgments, 
vol.  1,  p.  483. 

1.  Must  Be  Disinterested  Party.  —  See  the  title 
Acknowledgments,  vol.  1,  p.  483;  Hammers 
v.  Dole,  61  111.  307;  Brereton  v.  Bennett,  15 
Colo.  254. 

Officer  Partner  of  Mortgagee.  —  But  where  the 
officer  who  took  the  acknowledgment  was  the 
partner  of  the  mortgagee  and  also  negotiated 
the  loan,  the  mortgage  is  not  thereby  invali- 
dated, it  not  being  shown  that  said  officer  had 
any  interest  in  either  the  lien  or  the  note. 
Brereton  v.  Bennett,  15  Colo.  254. 

2.  Compliance  with  Statutory  Requirements. — 
Kelly  v.  Calhoun,  95  U.  S.  710;  Schroder  v. 
Keller,  84  111.  46;  Crescent  Coal,  etc.,  Co.  v. 
Raymond,  57  111.  App.  197;  Hughes  v.  Mor- 
ris, no  Mo.  306;  McDaniel  v.  Harris,  27 
Mo.  App.  545;  Fryer  v.  Rockefeller,  63  N. 
Y.  268;  Johnson  v.  Walton,  1  Sneed  (Tenn.) 
258. 

Only  the  mortgagor  can  acknowledge  the 
mortgage.  Chicago  First  Nat.  Bank  v.  Baker, 
62  111.  App.  154. 

Absence  Of,  Not  Cured  by  Recording.  —  Al- 
though a  chattel  mortgage  is  recorded  in  the 
proper  office,  this  cannot  dispense  with  the 
necessity  of  the  entry  of  the  acknowledgment. 
Koplin  v.  Anderson,  88  111.  121. 

The  omission  to  have  the  mortgage  acknowl- 
edged and  the  certificate  of  the  officer  annexed 
thereto  is  fatal.  Edinger  v.  Grace,  8  Colo. 
App.  21. 

Not  a  Prerequisite  to  Recording.  —  Sayles's 
Rev.  Stat.  {Texas),  art.  3190  l>,  provides  that  a 
chattel  mortgage  can  be  recorded  by  filing 
either  the  original  or  a  copy;  but  the  latter 
"  only  when  the  original  has  been  acknowl- 
edged."   Under  this  section  it  was  held  that 


the  original  need  not  be  acknowledged  as  a 
prerequisite  to  recording.  Chator  v.  Bruns- 
wick Balke-Collender  Co.,  71  Tex.  588. 

Where  the  Acknowledgment  Is  Defective  be- 
cause the  notary  omitted  to  state  the  parties 
appearing  before  him,  the  mortgage  is  not  en- 
titled to  record,  and  the  recording  thereof 
must  be  treated  as  a  mere  nullity.  Lenehan 
v.  Akana,  6  Hawaiian  Rep.  538. 

False  Acknowledgment.  —  A  false  acknowl- 
edgment voids  the  mortgage  as  to  third  parties. 
McDowell  v.  Stewart,  83  111.  538. 

"  Proving  "  Includes  Acknowledgment  — 
Florida.  —  Under  section  1,  p.  213,  McClel. 
Dig.,  a  mortgage  of  personalty  shall  be  ad- 
mitted to  record  upon  proof  of  the  execution 
thereof  being  made  and  exhibited  to  the  re- 
cording officer  in  any  of  the  ways  "  hereinbe- 
fore prescribed  for  proving  the  execution  of 
conveyances,  transfers,  and  mortgages  of  real 
property."  Section  4  of  this  same  act  requires 
for  the  record  of  conveyances  or  mortgages  of 
real  property,  that  the  execution  thereof  should 
be  acknowledged  by  the  party  making  the 
same,  or  proved  on  oath  by  at  least  one  of  the 
subscribing  witnesses  thereto,  before  the  officer 
authorized  to  record  the  same  or  before  some 
judicial  officer  of  the  state.  It  was  held  that 
the  "  proving  "  in  section  1  includes  the 
acknowledgment  provided  for  in  section  4_ 
Einstein  v.  Shouse,  24  Fla.  490. 

Position  of  Seal.  —  Where  the  notary  im- 
pressed his  seal  on  the  "  opposite  side  and 
end  "  of  the  paper  containing  the  certificate  of 
acknowledgment  signed  by  him,  there  being- 
but  one  acknowledgment,  the  mortgage  was 
valid.    Evans  v.  Smith,  43  Minn.  59. 

Acknowledged  as  the  "  Free  Act "  of  Mortgagor. 
—  An  instrument  purporting  upon  its  face  to 
have  been  signed  by  the  mortgagors  and  de- 
livered in  the  presence  of  the  subscribing  wit- 
nesses, and  acknowledged  as  the  "  free  act  "  of 
the  signers,  is  sufficiently  acknowledged  both 
as  to  the  signing  and  the  delivery.  Einstein 
v.  Shouse,  24  Fla.  490. 

"Personally  Appeared."  —  "Personally  ap- 
peared A.  P.,  and  N.  P.,  his  wife,"  shows 
acknowledgment  by  both  parties.  Brown  v. 
Corbin,  121  Ind.  455. 

By  Partnership.  ■ —  A  mortgage  reciting  that 
it  was  made  by  a  partnership  "per  Frank 
Johnson,  a  member  of  the  firm,"  and  signed 
by  Frank  Johnson  and  M.  E.  Johnson,  an- 
other member  of  the  firm,  the  third  partner 
assenting  to  the  mortgage,  is  valid,  as  the  only 
necessary  signature  is  that  of  Frank  Johnson, 
and  the  other  signature  may  be  rejected  as 
surplusage.  Citizens'  Nat.  Bank  v.  Johnson, 
79  Iowa  290. 

An  acknowledgment  by  a  firm  must  show 
which  member  of  the  firm  made  it  and  affixed 
the  signature.  If  the  signing  appears  to  be 
by  the  firm  and  in  the  firm  name  it  does  not 
suffice.  Sloan  v.  Owens,  etc.,  Mach.  Co.,  ~o 
Mo.  206;  Hughes  v.  Morris,  no  Mo.  306. 
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acknowledgment  is  not  cause  for  objection  1  as  a  general  rule,  but  the  con- 
trary has  been  held  as  to  strangers.8 

And  Possession  by  the  Mortgagee  before  the  rights  of  third  parties  have  intervened 
renders  the  mortgage  valid  as  to  everybody,  regardless  of  acknowledgment.3 

9.  The  Affidavit.  —  Another  statutory  requirement  is  that  the  mortgage  be 
verified  as  to  its  good  faith,  consideration,  and  various  other  essential  points,  by 
an  affidavit  of  the  parties  appended  to  and  recorded  with  the  mortgage.4  As 
a  general  rule  the  absence  5  or  insufficiency  6  of  this  affidavit  avoids  the  mort- 


1.  Defective  Acknowledgment  —  As  to  Parties 
and  Third  Persons  with  Notice.  —  Lake  v.  Gray, 
30  Iowa  416;  Waterhouse  v.  Black,  87  Iowa 
319;  Morse  v.  Beale,  68  Iowa  463;  Jones  v. 
Berkshire,  15  Iowa  249,  83  Am.  Dec.  412;  St. 
Paul  Title  Ins.,  etc.,  Co.  v.  Berkey,  52  Minn. 
497;  De  Smet  First  Nat.  Bank  v.  Northwestern 
Elevator  Co.,  4  S.  Dak.  409;  Walter  A.  Wood 
Mowing,  etc.,  Mach.  Co.  v.  Lee,  4  S.  Dak.  495. 

2.  The  John  T.  Moore.  3  Woods  (U.  S.)  61; 
Porter  v.  Dement,  35  111.  478;  Forest  v.  Tink- 
ham,  29  111.  141 ;  Frank  v.  Miner,  50  111.  444; 
Sage  v.  Browning,  51  111.  217;  Blatchford  v. 
Boyden,  122  111.  657;  Long  v.  Cockern,  128  111. 
29;  People  v.  Hamilton,  17  111.  App.  599. 

3.  Possession  by  Mortgagee.  —  Garner  v. 
Wright,  52  Ark.  385;  Chipron  v.  Feikert,  68 
111.  2S4;  Weber  v.  Mick,  131  111.  520;  Leggett, 
etc.,  Tobacco  Co.  v.  Collier,  89  Iowa  144. 

The  Question  of  Acknowledgment  of  instru- 
ments is  fully  treated  under  the  title  ACKNOWL- 
EDGMENTS, vol.  I,  p.  483. 

4.  Affidavit  —  Statutes.  —  See  the  various 
state  statutes. 

But  a  chattel  mortgage  without  the  affidavit 
required  by  statute  is  valid  against  one  having 
knowledge  that  it  was  made  in  good  faith  and 
for  a  valuable  consideration.  Roberts  v.  Craw- 
ford, 58  N.  H.  499. 

Addition  to  Mortgage.  —  Under  the  New 
Hampshire  statute  requiring  an  affidavit  to  a 
chattel  mortgage  it  was  held  that  where  the 
parties  made  certain  alterations  in  the  mort- 
gage after  its  execution,  the  mortgage  was 
valid  as  to  the  parties,  though  no  new  affidavit 
was  made.    Adams  v.  Rice,  65  N.  H.  186. 

Consideration  —  What  It  Includes.  —  By  the 
New  Jersey  statute  an  affidavit  stating  the 
consideration  of  the  mortgage,  and  as  nearly 
as  possible  the  amount  due  and  to  become  due 
thereon,  must  be  recorded  in  the  proper  office. 
The  affidavit  in  this  case  read:  "  The  con- 
sideration for  said  mortgage  is  the  indebted- 
ness of  the  mortgagor  to  the  mortgagees,  con- 
sisting of  a  present  indebtedness  of  $1,500, 
and  of  money  hereafter  to  be  advanced  by  said 
mortgagees  to  the  said  mortgagor  during 
the  pendency  of  this  mortgage,  not  exceed- 
ing in  all  $1,500."  The  court,  in  holding 
the  affidavit  insufficient,  said  that  the  stat- 
ute "  required  the  mortgagee  to  state  the 
consideration  of  his  mortgage  under  oath; 
that  is,  not  merely  to  state  the  sum  for  which 
his  mortgage  was  given,  but  to  state  how  the 
debt  on  which  his  mortgage  was  founded 
arose;  what  was  the  cause  of  his  debt,  and 
how  the  relation  of  creditor  and  debtor  be- 
tween himself  and  his  mortgagor  was  created. 
The  legislative  purpose  in  the  enactment  of 
that  statute  was  held  to  be  to  compel  the  mort- 
gagee to  commit  himself  to  a  statement  or 
disclosure  of  his  debt  or  claim,  under  oath, 


when  he  made  his  mortgage  a  matter  of  public 
record,  sufficiently  precise  and  explicit  to  afford 
the  creditors  of  the  mortgagor,  in  case  fraud 
was  suspected,  a  fair  opportunity  to  ascertain, 
by  judicial  investigation  or  otherwise,  whether 
the  mortgage  was  an  honest  security  or  a  mere 
fraudulent  cover."  Graham  Button  Co.  v. 
Spielman,  50  N.  J.  Eq.  120.  See  also  Bonnet 
v.  Hope  Mfg.  Co.,  51  N.  J.  Eq.  162;  Ehler  v. 
Turner,  35  N.  J.  Eq.68;  Camden  Safe-Deposit, 
etc.,  Co.  v.  Burlington  Carpet  Co.,(N.  J.  1895) 
33  Atl.  Rep.  479. 

5.  Absence  of  Affidavit  —  Effect.  —  Milburn 
Mfg.  Co.  v.  Johnson,  9  Mont.  537;  Hanes  v. 
Tiffany,  25  Ohio  St.  549;  Blandy  v.  Benedict, 
42  Ohio  St.  295. 

6.  Insufficiency  of  Affidavit.  —  Leopold  v.  Sil- 
verman, 7  Mont.  266;  Marcum  v.  Coleman,  10 
Mont.  73;  Belknap  v.  Wendell,  31  N.  H.  92; 
Stone  v.  Marvel,  45  N.  H.  481;  Parker  v.  Mor- 
rison, 46  N.  H.  280;  Kennard  v.  Gray,  58  N. 
H.  51;  Lovell  v.  Osgood,  60  N.  H.  71;  Thropp 
v.  Knight,  (N.  J.  1894)  28  Atl.  Rep.  1037; 
Hanes  v.  Tiffany,  25  Ohio  St.  549;  Tarbell  v. 
Jones,  56  Vt.  312. 

An  Honest  Mistake  in  the  affidavit  as  to  the 
amount  of  the  consideration  voids  the  mort- 
gage.   Boice  v.  Conover,  54  N.  J.  Eq.  531. 

Description  of  Parties.  —  The  parties  to  a  mort- 
gage were  described  as  "  P.  and  M.,  partners 
under  the  firm  name  of  Maxwell  and  Price,  par- 
ties of  the  first  part,  and  H.,  B.,  S.,  D.,  and 
C,  partners  under  the  firm  name  of  Hoge, 
Brownlee  and  Co.,  parties  of  the  second 
part."  They  were  held  to  have  acted  therein 
as  individuals,  and  an  affidavit  which  by  stat- 
ute should  have  been  signed  by  all  the  parties 
to  the  mortgage,  being  in  fact  signed  by  only 
one  of  the  parties  of  the  second  part,  was  in- 
sufficient and  therefore  void.  Butte  Hardware 
Co.  v.  Sullivan,  7  Mont.  307.  See  also  Baker 
v.  Power,  7  Mont.  326;  Baker  v.  Gans,  7 
Mont.  329. 

Statement  of  Mortgagor's  Liability.  —  An  affi- 
davit that  the  "  mortgage  is  made  for  the  pur- 
pose of  securing  the  debt  specified  in  the  con- 
dition thereof,"  which  condition  stated  that 
the  mortgage  was  given  to  secure  the  mort- 
gagee against  liability  incurred  by  reason  of 
having  indorsed  two  notes  of  the  mortgagor, 
which  are  there  described,  sufficiently  de- 
scribes the  liability  of  the  mortgagor.  Gilbert 
v.  Vail,  60  Vt.  261. 

Statement  of  Good  Faith  —  Residence  of  Notary. 
—  An  affidavit  stating  that  the  mortgage 
"  was  "  made  in  good  faith  instead  of  "  is," 
and  in  which  the  notary  drawing  it  failed  to 
specify  his  place  of  residence,  but  gave  it  in 
certifying  to  the  acknowledgment,  was  held 
sufficient.  Vincent  v.  Snoqualmie  Mill  Co.,  7 
Wash  566. 

Official  Character  of  Notary. --An  affidavit 
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gage  as  to  creditors  of  the  mortgagor  and  subsequent  purchasers  and  mort- 
gagees  in  good  faith.  An  insufficient  affidavit  cannot  be  cured  or  explained 
by  extrinsic  evidence,1  nor  by  allegations  2  in  the  mortgage,  unless  reference 
is  made  to  the  mortgage  in  the  body  of  the  affidavit. 

10.  Presumptions  as  to  Ownership  and  Date.  —  No  presumption  arises  from 
the  execution  of  a  mortgage,  either  that  the  mortgagor  owns  the  property- 
named  therein  or  even  that  such  property  exists.3 

The  Date  of  the  Mortgage  is  presumably  the  date  of  the  execution.4 
V.  What  May  Be  Mortgaged  —  1.  In  General.  —  The  general  rule  is  that, 
in  the  absence  of  statutory  provisions  to  the  contrary,  any  personal  property 
which  is  capable  of  being  sold  may  be  the  subject  of  a  mortgage.5 


made  before  a  notary,  but  not  showing  the 
officer  taking  it  to  be  a  notary,  is  nevertheless 
valid.    Magowan  v.  Baird,  53  N.  J.  Eq.  656. 

Misnomer.  —  Misnomer  in  the  body  of  the 
affidavit  is  immaterial  if  the  affidavit  and  in- 
strument are  made  and  signed  by  the  same 
and  correct  party.  Sanborn  v.  Cunningham, 
(Cal.  i893)«33  Pac.  Rep.  894. 

Signature.  —  An  affidavit  signed  by  W.  K. 
James,  secretary,  but  which  in  its  body  showed 
the  signer  to  be  "  secretary  of  the  Commercial 
Bank  of  Santa  Ana,"  was  sufficiently  signed. 
Yost  v.  Commercial  Bank,  94  Cal.  494. 

Where  there  is  no  statute  requiring  an  affi- 
davit to  be  signed,  the  lack  of  such  signature 
does  not  invalidate  the  mortgage  as  notice  to 
third  parties.  Lutz  v.  Kinney,  (Nev.  1896)  46 
Pac.  Rep.  257. 

By  a  Firm.  —  The  affidavit  of  a  mortgage 
given  by  a  firm  was  held  to  have  been  suffi- 
ciently signed  when  one  member  signed  it 
with  the  firm's  signature.  Randall  v.  Baker, 
20  N.  H.  335. 

By  Joint  Mortgagees.  —  Any  one  of  several 
joint  mortgagees  may  make  the  affidavit  re- 
quired by  Ohio  Rev.  Stat.,  §  4154.  Being 
joint  payees  on  the  note  for  the  security  of 
which  the  mortgage  was  executed,  each  has 
an  implied  agency  to  act  for  the  others.  Voss 
v.  Murray,  50  Ohio  St.  19. 

Signing.  —  It  is  not  a  sufficient  compliance 
with  a  statute  requiring  both  mortgagor  and 
mortgagee  to  make  and  "  sign  "  an  affidavit 
to  a  chattel  mortgage,  if  they  write  their 
names  in  the  body  of  the  affidavit.  Stone  v. 
Marvel,  45  N.  H.  481. 

Affidavit  before  Officer  of  Another  State.  —  A 
mortgage  is  not  void  because  the  affidavit  is 
sworn  to  before  a  justice  of  the  peace  of  an- 
other state.    Gibbs  v.  Parsons,  64  N.  H.  66. 

Affidavit  by  Agent.  —  An  affidavit  made  by 
some  one  in  behalf  of  the  parties  to  a  chattel 
mortgage,  and  attached  thereto,  need  not  so 
state  the  fact.  Streeter  v.  Johnson,  (Nev. 
1896)  44  Pac.  Rep.  819. 

1.  Leopold  v.  Silverman,  7  Mont.  266;  Baker 
v.  Power,  7  Mont.  326;  Baker  v.  Gans,  7  Mont. 
329- 

2.  Blandy  v.  Benedict,  42  Ohio  St.  295; 
Jones  on  Chat.  Mort.  (3d  ed.),  §  36. 

Matters  in  the  mortgage,  referred  to  in  the 
affidavit,  are  part  of  the  affidavit.  Fletcher  v. 
Bonnet,  51  N.  J.  Eq.  615. 

3.  Warner  v.  Wilson,  73  Iowa  719,  5  Am. 
St.  Rep.  710;  Everett  v.  Brown,  64  Iowa  420; 
Andregg  v.  Brunskill,  87  Iowa  351,  43  Am. 
St.  Rep.  388;  State  Bank  v.  Felt,  (Iowa  1896) 
68  N.  W.  Rep.  818. 
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4.  Foster  v.  Perkins,  42  Me.  168;  Briggs 
Fleming,  112  Ind.  313. 

Antedating.  —  Antedating  a  valid  chattel 
mortgage,  if  not  done  with  fraudulent  intent, 
will  not  void  it.  Johnson  v.  Stellwagen,  67 
Mich.  11. 

Parol  Evidence  —  Date.  —  The  date  of  the  exe- 
cution of  a  chattel  mortgage  maybe  shown  by 
parol  to  be  wrong.  Johnson  v.  Stellwagen, 
67  Mich.  11. 

Antedating  Note.  —  Antedating  the  mortgage 
note  will  not  necessarily  void  the  mortgage- 
Bowling  v.  Armourdale  Bank,  57  Kan.  174. 

5.  Property  Capable  of  Sale  May  be  Mortgaged. 
—  Lawrence  v.  McKenzie,  88  Iowa  440.  All 
kinds  of  property,  real  and  personal,  which  are 
capable  of  absolute  sale,  may  be  mortgaged. 
Jones  v.  Webster,  48  Ala.  112;  Dorsey  v.  Hall, 
7  Neb.  465;  Kimball  v.  Sattley,  55  Vt.  285,  45 
Am.  Rep.  614;  2  Story's  Eq.  Jur.,  §  1021;  4. 
Kent's  Com.  144. 

A  mortgage  conveying  "  the  hire  or  the 
use  "  of  slaves  is  valid.  Floyd  v.  Morrow,  26- 
Ala.  353. 

Everything  which  May  be  Considered  as  Prop- 
erty, whether  in  the  technical  language  of  the 
law  denominated  real  or  personal  property, 
may  be  the  subject  of  a  mortgage.  Powell  on 
Mortgages,  p.  25. 

Any  interest  in  property  which  is  capable  of 
being  transferred  may  be  mortgaged.  Dak. 
Civ.  Code,  1885  (Levisee),  p.  1064,  §  1727. 

The  Rule  of  the  Civil  Law  is  the  same.  Quod' 
emptionem  venditionemque  recipit,  etiam  pignora- 
tionem  recipere  potest.  Dig.  Lib.  20,  tit.  I,  1.  9, 
§  I;  I  Domat's  Civil  Law,  B.  3,  tit.  I,  §  1,  art. 
19. 

The  Bills  of  Sale  Act,  41  and  42  Vict.,  c.  31, 

thus  defines  "  Personal  chattels,"  as  used 
therein:  "The  expression  'personal  chat- 
tels '  shall  mean  goods,  furniture,  and  other 
articles,  capable  of  complete  transfer  by  de- 
livery, and  (when  separately  assigned  or 
charged)  fixtures  and  growing  crops;  but  shall 
not  include  chattel  interests  in  real  estate  nor 
fixtures  (except  trade  machinery  as  hereinafter 
defined),  when  assigned  together  with  a  free- 
hold or  leasehold  interest  in  any  land  or  build- 
ing to  which  they  are  affixed,  nor  growing 
crops  when  assigned  together  with  any  interest 
in  the  lands  on  which  they  grow,  nor  shares  or 
interests  in  the  stock,  funds,  or  securities  of 
any  government,  or  in  capital  or  property  of 
incorporated  or  joint  stock  companies,  nor 
choses  in  action,  nor  any  stock  or  produce 
upon  any  farm  or  lands,  which  by  virtue  of 
any  covenant  or  agreement  or  of  the  custom  of 
the  country  ought  not  to  be  removed  from  any 
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Statutory  Limitations.  —  In  some  states  1  the  statutes  specify  the  property  that 
may  thus  be  encumbered,  and  in  these  cases  it  is  necessary  to  show  that  the 
property  embraced  by  the  mortgage  is  within  the  statute.2 

illustrations.  —  Chattel  mortgages  on  the  following  species  of  property  and 
interests  have  been  held  valid:  A  life  insurance  policy;3  bank4  and  other 
corporation  stock;5  the  rolling  stock  of  railroads;6  a  seaman's  wages;7  a 


farm  where  the  same  are  at  the  time  of  mak- 
ing or  giving  of  such  bill  of  sale." 

Possession  Not  Necessary.  —  Possession  of 
chattels  is  not  absolutely  necessary  in  order  to 
give  the  owner  a  right  to  mortgage.  Hughes 
v.  Stubblefield,  21  111.  App.  216;  M'Calla  v. 
Bullock,  2  Bibb  (Ky.)  288;  Pindell  v.  Grooms, 
18  B.  Mon.  (Ky.)  501. 

Chattels  may  be  mortgaged  by  the  owner 
although  at  the  time  they  are  in  the  posses- 
sion of  the  sheriff  by  virtue  of  an  execution  or 
attachment  against  the  mortgagor.  Gardner 
v.  Bunn,  132  111.  403;  Appleton  v.  Bancroft, 

10  Met.  (Mass.)  231.  In  the  latter  case  Shaw, 
C.  J.,  said:  "  Property  under  attachment  may 
be  sold  by  the  general  owner,  and  a  good  title 
be  given  to  the  purchaser,  subject  only  to  the 
lien  created  by  the  attachment.  *  *  *  It 
[this  doctrine]  is  founded  on  the  great  prin- 
ciple lying  at  the  foundation  of  the  right  of 
property,  that  general  ownership  carries  with 
it  a  full  power  of  disposition,  and  when  such 
ownership  is  not  taken  away,  but  only  lim- 
ited, as  in  case  of  a  lien,  the  power  of  dispos- 
ing still  remains,  subject  only  to  the  lien. 
*  *  *  If  personal  property  thus  situated 
can  be  transferred  absolutely,  it  may  be  mort- 
gaged, which  is  a  transfer  on  condition." 

But  the  real  owner  of  personal  property  can- 
not sell  or  mortgage  his  right  or  title  to  it 
while  it  is  in  the  actual  adverse  possession  of 
one  who  claims  that  title.    M'Goon  v.  Ankeny, 

11  111.  560;  O'Keefe  v.  Kellogg,  15  111.  347. 
See  Chapin  v.  Freeland,  142  Mass.  383,  56  Am. 
Rep.  701. 

1.  Statutes  Declaring  What  May  be  Mortgaged. 

—  See  Cal.  Civil  Code,  §  2955,  Amended  Acts 
1895,  c.  60,  p.  57;  Conn.  Gen.  Stat.,  §  3016; 
Kan.  Gen.  Stat.  1889,  §  Gioi;  N.  H.  Pub. 
Stat.  1891,  c.  140,  §  1;  Nevada  Act  1885,  c.  54; 
New  Mex.  Comp.  Laws,  §  1586;  Vt.  Rev. 
Laws  1880,  1965,  1980;  Pub.  Acts  1886, 
p.  85;  Wyoming  Rev.  Stat.,  §  76;  Wis.  Ann. 
Stat.,  Sanborn  &  Berryman,  1889,  p.  657, 
§  1036;  Utah  Comp.  Laws  1888,  p.  144,  §  2813. 
See  also  Acts  Minn.  1887,  c.  176,  and  I  San- 
son's Am.  Stat.  L.,  §  4542. 

Mortgage  Which  Includes  Property  Not  Embraced 
in  Statute.  —  A  mortgage  embracing,  along  with 
property  which  may  be  lawfully  mortgaged, 
articles  not  included  in  the  statute  prescribing 
what  may  be  mortgaged,  is  not  void  in  toto.  If 
not  made  with  the  intent  to  defraud  creditors,  it 
is  valid  as  to  the  property  which  is  a  lawful  sub- 
ject of  mortgage.  In  re  Fischer,  94  Cal.  523. 
And  sec  Blaisdcll  v.  McDowell,  91  Cal.  285,  25 
Am.  St.  Rep.  178. 

2.  Stringer  v.  Davis,  30  Cal.  318. 
Mortgage  Must  Contain  Particular  Description 

Required  by  Statute. —  If  a  mortgage  of  ma- 
chinery, the  possession  of  which  is  allowed  to 
remain  in  the  mortgagor,  does  not  contain  the 
particular  description  required  by  §3016,  Gen. 
Stat.  Conn.,  it  is  invalid  against  attaching 
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creditors  of  the  mortgagor.  Gaylor  v.  Hard- 
ing, 37  Conn.  508. 

Statute  Allowing  Mortgage  on  Furniture  Used 
for  Housekeeping.  —  Under  a  statute  permitting 
a  mortgage  to  cover  a  dwelling  house,  with  its 
furniture  used  for  housekeeping,  the  mortgage 
is  valid  although  it  appears  that  the  furniture 
was  also  used  for  hotel  purposes  in  addition 
to  housekeeping  purposes,  as  stated  in  the  in- 
strument.   Croswell  v.  Allis,  25  Conn.  301. 

3.  King  v.  Van  Vleck,  109  N.  Y.  367. 

4.  Bank  Stock.  —  Stock  in  a  banking  corpora- 
tion may  be  mortgaged  like  any  other  per- 
sonal property.  Manns  v.  Brookville  Nat. 
Bank,  73  Ind.  243.  And  without  a  formal 
transfer  thereof  on  the  books  of  the  company. 
Ede  v.  Johnson,  15  Cal.  53. 

5.  Corporate  Stock — Alabama.  —  Gilmer  v. 
Morris,  80  Ala.  78,  60  Am.  Rep.  85;  Campbell 
v.  Woodstock  Iron  Co.,  83  Ala.  351. 

California.  —  Tregear  v.  Etiwanda  Water 
Co.,  76  Cal.  537,  9  Am.  St.  Rep.  245. 

Missouri.  —  Foster  v.  Potter,  37  Mo.  525. 

Arebraska. —  Holyoke  v.  McMurtry,  33  Neb. 
548. 

New  Jersey.  —  Williamson  v.  New  Jersey 
Southern  R.  Co.,  26  N.  J.  Eq.  39S. 

New  York.  —  Huntington  v.  Mather,  2  Barb. 
(N.  Y.)  538. 

See  also  Humphreys  v.  McKissock,  140 
U.  S.  304;  Younkin  v.  Collier,  47  Fed.  Rep. 
571;  Vowell  v.  Thompson,  3  Cranch  (C.  C.) 
428. 

6.  Railroad  Rolling  Stock.  —  Pennock  v.  Coe, 
23  How.  (U.  S.)  117;  Little  Rock,  etc.,  R.  Co. 
v.  Page,  35  Ark.  308;  Emerson  v.  European, 
etc.,  R.  Co.,  67  Me.  387,  24  Am.  Rep.  39; 
Pierce  v.  Emery,  32  N.  H.  484;  Seymour  v. 
Canandaigua,  etc.,  R.  Co.,  25  Barb.  (N.  Y.) 
286;  Farmers'  L.  &  T.  Co.  v.  Hendrickson,  25 
Barb.  (N.  Y.)  484;  Hoyle  v.  Plattsburgh,  etc., 
R.  Co.,  54  N.  Y.  314,  13  Am.  Rep.  595;  Beards- 
ley  v.  Ontario  Bank,  31  Barb.  (N.  Y.)  619; 
Stevens  v.  Buffalo,  etc.,  R.  Co.,  31  Barb.  (N.  Y.) 
590.    See  also  the  title  Railroad  Securities. 

Rolling  stock,  being  declared  personalty  by 
the  constitution  of  the  state  of  Washington, 
cannot  be  mortgaged  as  realty  and  recorded 
among  mortgages  of  real  property  so  as  to  be 
binding  as  under  the  chattel  mortgage  stat- 
utes. Radebaugh  v.  Tacoma,  etc.,  R.  Co.,  8 
Wash.  570. 

But  it  is  also  said  that  rolling  stock  and 
other  property  strictly  appurtenant  to  a  rail- 
road is  part  of  the  road,  and  a  mortgage 
thereof  in  connection  with  the  road,  if  duly 
registered  as  a  mortgage  of  realty,  need  not 
be  recorded  also  as  a  chattel  mortgage. 
Farmers'  L.  &  T.  Co.  v.  St.  Joseph,  etc.,  R. 
Co.,  3  Dill.  (U.  S.)  412. 

7.  Seaman's  Wages.  —  Gardner  v.  Hoeg,  18 
Pick.  (Mass.)  168;  Tripp  v.  Browne!!,  12 
Cush.  (Mass.)  376;  Low  v.  Pew,  108  Mass. 
347,  11  Am.  Rep.  357. 
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term  of  years; 1  growing  crops  2  and  trees;  3  profits  arising  from  the  use  of  a 
steamboat ;  1  premiums  earned  by  a  horse;5  interest  of  conditional  vendor  and 
vendee;1*  book  accounts;7  leasehold  interest  in  chattels;8  leasehold  interest 
in  mining  property;9  nursery  stock ;  10  interests  arising  from  contractual  rela- 
tions ; 11  contractor's  interest  in  property  in  the  course  of  construction  ; 12  mort- 
gagor's equity  of  redemption;  13  intoxicating  liquors,14  though  the  sale  of  the 
same  may  be  in  violation  of  statute;  property  exempt  from  execution.15 


1.  Bismark  Bldg.,  etc.,  Assoc.  v.  Bolster,  92 
Pa.  St.  123. 

2.  Growing  Hay  and  Crops.  —  Shaw  v.  Gil- 
more,  81  Me.  396;  Cudworth  v.  Scott,  41  N. 
H.  456;  Green  v.  Armstrong,  1  Den.  (N.  Y.) 
550;  Jencks  v.  Smith,  1  N.  Y.  90;  Nestell  v. 
Hewitt,  19  N.  Y.  Abb.  N.  Cas.  (Montgomery 
County  Ct.)  282;  Kimball  v.  Sattley,  55  Vt. 
285,  45  Am.  Rep.  614. 

3.  Trees.  —  Claflin  v.  Carpenter,  4  Met. 
{Mass.)  580,  38  Am.  Dec.  381;  Boykin  v. 
Rosenfield,  69  Tex.  115.  Compare  Wood  v. 
Lester,  29  Barb.  (N.  Y.)  145. 

4.  Stewart  v.  Fry,  3  Ala.  573. 

5.  McArthur  v.  Garman,  71  Iowa  34. 

6.  See  supra,  this  title,  Form  and  Requisites 
—  The  Parties. 

7.  Book  Accounts.  —  Sandwich  Mfg.  Co.  v. 
Robinson,  83  Iowa  567;  Lawrence  v.  McKen- 
zie,  88  Iowa  432;  Davis  v.  Pitcher,  (Iowa  1896) 
65  N.  W.  Rep.  1005;  Carpenter  v.  Deen,  23  Q. 
B.  Div.  566.  See  also  the  title  Assignments, 
vol.  2,  p.  1020,  notes. 

An  assignment,  among  other  things,  of  all 
book  debts  due  and  owing,  or  which  might 
during  the  continuance  of  the  security  become 
due  and  owing,  to  the  assignor  was  held  suffi- 
ciently defined  and  passed  the  equitable  inter- 
est in  book  debts  incurred  after  the  assign- 
ment, whether  in  the  business  carried  on  by 
the  mortgagor  at  the  time  of  the  assignment 
or  in  any  other  business.  Tailby  v.  Official 
Receiver,  L.  R.  13  App.  523,  18  Q.  B.  Div.  25, 
17  Q.  B.  Div.  88,  overruling  In  re  D'Epineuil, 
20  Ch.  Div.  758. 

Future  Accounts.  —  A  mortgage  of  future 
accounts  is  not  valid.  Purcell  v.  Mather,  35 
Ala.  570,  76  Am.  Dec.  307;  Skipper  v.  Stokes, 
42  Ala.  255,  94  Am.  Dec.  646. 

8.  Leasehold  Interest  in  Chattels.  —  Chase  v. 
Ingalls,  122  Mass.  381.  See  also  Gibbons  v. 
Gibbons,  5  Harr.  (Del.)  45;  Currier  v.  Knapp, 
117  Mass.  324;  Harrington  v.  King,  121  Mass. 
269;  Neubauer  v.  Gabriel,  86  Wis.  200,  where 
it  is  held  that  such  a  mortgage  is  but  an 
assignment  of  the  lease,  and  the  mortgagee 
takes  the  mortgage  subject  to  all  the  equities 
between  the  original  parties  and  is  bound  to 
perform  all  the  agreements  in  the  lease. 

A  lessor  of  a  farm  for  a  rental  of  one-half  of 
the  crop  after  the  grain  was  sowed,  but  before 
it  was  harvested,  assigned  the  lease  contract 
as  security  for  a  note,  and  it  was  held  that  this 
assignment  was  a  mortgage  and  should  be  re- 
corded as  such.  Woodward  v.  Crump,  95 
Tenn.  369. 

9.  Gill  v.  Weston,  no  Pa.  St.  312. 

The  "  income,  issues,  and  profits  "  of  a  mine 
may  be  mortgaged.  Funk  v.  Mercantile 
Trust  Co.,  89  Iowa  266. 

10.  Nursery  Stock.  —  Dayton  v.  People's  Sav. 
Bank,  23  Kan.  421;  King  v.  Wilcomb,  7  Barb. 


(N.  Y.)  263;  Hamilton  v.  Austin,  36  Hun  (N. 
Y.)  138;  Duffus  v.  Bangs,  43  Hun  (N.  Y.)  53. 

11.  Interests  from  Contractual    Relations.  — 

Ponder  v.  Rhea,  32  Ark.  435;  Forman  v.  Proc- 
tor, 9  B.  Mon.  (Ky.)  124;  Leland  v.  Sprague, 
28  Vt.  746. 

All  claims  growing  out  of  and  adhering  to 
property,  rights  of  action  for  damages  ex  con- 
tractu, interests  in  actions  pending  and  unde- 
termined, may  all  be  assigned  or  mortgaged 
for  the  benefit  of  creditors.  Simpson,  J.,  in 
Pindell  v.  Grooms,  18  B.  Mon.  (Ky.)  505,  citing 
Comegys  v.  Vasse,  I  Pet.  (U.  S.)  193;  Leitch 
v.  Hollister,  4  N.  Y.  211;  North  v.  Turner,  9 
S.  &  R.  (Pa.)  248.  See  also  the  title  Assign- 
ments, vol.  2,  p.  1018. 

12.  Contractor's  Interest  in  Property  under  Con- 
struction.—  Wright  v.  Tetlow,  99  Mass.  397; 
Frank  v.  Playter,  73  Mo.  672. 

Thus  a  shipbuilder  under  contract  to  build 
a  ship  may  mortgage  or  sell  the  structure  at 
any  stage  of  the  work,  and  that  even  though 
the  purchaser  has  paid  part  of  the  purchase 
price.  Briggs  v.  A  Light  Boat,  7  Allen 
(Mass.)  287. 

13.  Smith  v.  Coolbaugh,  21  Wis.  427. 

14.  Intoxicating  Liquors.  —  Bagg  v.  Jerome,  7 
Mich.  145;  Cobb  v.  Farr,  16  Gray  (Mass.)  597. 

Contra.  —  Korman  v.  Henry,  32  Kan.  49;  Ger- 
lach  v.  Skinner,  34  Kan.  86,  55  Am.  Rep.  240; 
Flersheim  v.  Cary,  39  Kan.  178. 

15.  Exempt  Property.  —  Recker  v.  Kilgore,  62 
Ind.  10;  Mead  v.  McFadden,  68  Ind.  340; 
Love  v.  Blair,  72  Ind.  281;  Rice  v.  Nolan,  33 
Kan.  28;  Bayne  v.  Patterson,  40  Mich.  658; 
Conway  v.  Wilson,  44  N.  J.  Eq.  457. 

Cotton  Grown  on  a  Homestead  may  be  mort- 
gaged. Silberberg  v.  Trilling,  82  Tex.  523. 
See  Rev.  Stat.  Tex.,  §  2342;  Rose  v.  Martin, 
(Tex.  Civ.  App.  1895)  33  S.  W.  Rep.  284. 

Mortgage  of  Personalty  from  Which  Exemption 
to  be  Selected.  —  Norman  v.  Craft,  90  N.  Car. 
211,  was  a  case  where  a  mortgagor  transferred 
certain  personal  property  "  excepting  my  per- 
sonal-property exemption  allowed  by  law,  to 
be  selected  out  of  the  above-mentioned  prop- 
erty by  me  or  any  member  of  my  family  enti- 
tled to  such  exemption."  Later  the  mortgagor 
executed  a  second  mortgage  covering  the  same 
property,  but  omitting  any  reservation;  the 
second  mortgagees  seized  the  property  and 
sold  to  the  defendant.  It  was  held  that  until 
the  separation  provided  for  in  the  first  article 
was  made,  the  title  to  each  and  every  article 
vested  in  the  mortgagee  under  that  instru- 
ment, and  that  the  execution  of  the  second 
mortgage  could  not  be  construed  as  such  a 
separation,  so  as  to  pass  the  title  to  those  arti- 
cles exempted  by  the  law  from  the  operation 
of  the  prior  mortgage.  Citing  Massey  v.  War- 
ren, 7  Jones  L.  (N.  Car.)  143. 

By  How.  Mich.  Stat.,  §  7686,  a  chattel  mort- 
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2.  Growing  Crops.  —  A  growing  crop  may  be  mortgaged  at  any  stage  of  its 
growth; 1  also  a  part  thereof,  provided  it  be  sufficiently  described.2 

3.  Fixtures.  —  Wherever  chattels  annexed  to  real  estate  retain  the  character 
of  personal  property,  they  may  be  the  subject  of  a  chattel  mortgage.3  In 
such  a  case  the  mortgagee  obtains  no  greater  rights  under  the  mortgage  than 
the  mortgagor  had,  and  if  the  mortgagor  is  a  tenant  of  the  realty  to  which  the 
chattels  are  annexed,  and,  under  his  lease,  loses  the  right  to  remove  such 
fixtures,  the  mortgagee  loses  his  lien.4  By  giving  a  chattel  mortgage  on  per- 
sonal property  annexed  to  a  freehold,  the  mortgagor  estops  himself  from  after- 
wards claiming  the  mortgaged  personalty  as  a  part  of  the  freehold.5 

4.  Animals.  —  Where  animals  are  mortgaged  the  natural  increase  and  prod- 
uce of  the  mortgaged  animals  will  be  covered  by  the  lien,6  unless  a  statute 


gage  of  exempt  property  must  be  executed  by 
husband  and  wife.  Watson  v.  Mead,  98 
Mich.  330. 

Mortgage  of  Goods  or  Chattels  Used  in  Business 
—  Accession.  —  A  moitgage  on  goods  that  might 
afterwards  be  added  "  by  way  of  replenishing 
our  present  stock  of  goods  "  is  valid  under 
§  1704,  Dak.  C.  C.  McKay  v.  Shotwell,  6 
Dakota  124. 

A  mortgagor  of  chattels  used  in  business 
sold  them  and  bought  other  articles  of  the 
same  kind.  It  was  held  that  the  title  to  the 
latter  would  not  vest  by  operation  of  the  law 
in  the  mortgagee,  but  if  the  new  articles  were 
to  replenish  the  old,  and  were  placed  in  the 
building  occupied  by  the  old,  they  would,  by 
right  of  accession,  follow  the  title  of  the  old. 
Holly  v.  Brown,  14  Conn.  255.  See  also  the 
title  Accession,  vol.  1,  p.  254. 

1.  Crops.  —  Simpson  v.  Hinson,  88  Ala.  527; 
Simpson  v.  Ferguson,  112  Cal.  180;  Edmon- 
ston  v.  Wilson,  49  Mo.  App.  491 ;  Cotten  v.  Wil- 
loughby,  83  N.  Car.  75,  35  Am.  Rep.  564;  Lof- 
tin  v.  Hines,  107  N.  Car.  360. 

For  a  Full  Treatment  of  this  subject,  see  the 
title  Crops. 

2.  Prentice  v.  Nutter,  25  Minn.  485;  Ford  v. 
Sutherlin,  2  Mont.  440.  See  also  Comer  v.  Leh- 
man, 87  Ala.  362;  Williamson  v.  Steel,  3  Lea 
(Tenn.)  527,  31  Am.  Rep.  652. 

3.  Fixtures. —  Kennedy  v.  Dodson,  44  Mo. 
App.  550;  Kribbs  v.  Alford,  120  N.  Y.  519; 
Smith  v.  Waggoner,  50  Wis.  155.  See  also  the 
title  Fixtures. 

Where  the  owners  of  real  estate  execute  a 
mortgage  upon  chattels  which  may  properly 
be  made  fixtures,  and  subsequently  affix  them 
to  the  real  estate,  no  person  having  knowledge 
of  such  facts  can,  by  purchase  of  the  real 
estate  or  otherwise,  acquire  from  the  mort- 
gagor any  title  to  such  chattels  paramount  to 
the  mortgagee.  Sowden  v.  Craig,  26  Iowa 
156,  96  Am.  Dec.  125. 

Hut  fixtures  so  permanently  attached  to  the 
realty  as  to  become  a  part  thereof,  as  between 
vendor  and  vendee,  pass  to  the  vendee  free 
from  the  lien  of  a  prior  chattel  mortgage  of 
which  said  vendee  had  no  notice.  A  pur- 
chaser, in  examining  the  title  to  real  estate,  is 
not  required  to  examine  the  records  of  chattel 
mortgages.  Bringholff  v.  Munzenmaier,  20 
Iowa  513. 

4.  Rights  of  Mortgagee  No  Greater  than  Those 
of  Mortgagor.  —  Smith  v.  Park,  31  Minn.  70; 
Free  v.  Stuart,  39  Neb.  220;  Fuller  v.  Brown- 
cii,  41  Neb.  1  j;. 
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5.  Estoppel. —  Ballou  v.  Jones,  37  111.  95; 
Denham  v.  Sankey,  38  Iowa  270;  Smith  v. 
Waggoner,  50  Wis.  155;  Corcoran  v.  Webster, 
50  Wis.  125. 

A  purchaser  of  machinery  on  which  there  is 
a  valid  chattel  mortgage  cannot,  by  attaching 
machinery  to  the  building,  destroy  the  lien  of 
the  mortgage.  Grand  Island  Banking  Co.  v. 
Frey,  25  Neb.  66. 

6.  Increase  of  Animals.  —  Orebaugh  v.  Davis, 
44  111.  App.  598;  M'Carty  v.  Blevins,  5  Yerg. 
(Tenn.)  195,  26  Am.  Dec.  262;  Ellis  v.  Reaves, 
94  Tenn.  210;  Latta  v.  Fowlkes,  94  Tenn.  219. 
But  see  Boggs  v.  Stanky,  13  Neb.  400. 

For  a  Full  Collection  and  Discussion  of  the  Cases 
on  this  question,  see  the  title  Animals,  vol.  2, 
P.  349- 

Mortgage    Specifically   Including   Increase.  — 

Where  the  terms  of  a  mortgage  of  cattle  in- 
clude specifically  all  the  increase  of  the  cattle 
during  the  term  of  the  mortgage  until  paid, 
such  increase  passes  by  the  mortgage.  Thomp- 
son v.  Anderson,  94  Iowa  554. 

Effect  of  Statute  Declaring  Title  to  Remain  in 
Mortgagor  —  Criticism  of  Cases. —  In  Shoobert 
v.  De  Motta,  112  Cal.  215,  it  was  held  that  the 
lien  of  a  mortgage  given  upon  a  flock  of  sheep 
did  not  extend  to  lambs  begotten  after  the  exe- 
cution of  the  mortgage  upon  the  ewes  compos- 
ing such  flock.  The  court  left  open  the  ques- 
tion what  would  have  been  the  rights  of  the 
parties  had  the  lambs  been  in  gestation  at  the 
date  of  the  mortgage.  This  was  considered  to 
follow  from  the  provision  of  the  California 
Civil  Code  that  the  title  to  mortgaged  property 
remains  in  the  mortgagor,  while  the  mortgagee 
has  only  a  lien  thereon,  and  the  case  of  Austin 
First  Nat.  Bank  v.  Western  Mortg.,  etc.,  Co., 
86  Tex.  636,  where,  under  a  similar  statute,  a 
different  conclusion  was  reached,  was  disap- 
proved. The  doctrine  that  the  lien  of  a  mort- 
gage of  domestic  animals  extends  to  the  in- 
crease of  the  animals  during  the  life  of  the 
mortgage,  whether  the  terms  of  the  mortgage 
include  such  increase  or  not,  was  declared  to 
be  based  upon  the  principle  of  the  common  law 
that,  by  the  mortgage,  the  mortgagee  is  vested 
with  the  title  to  the  property  mortgaged.  In 
discussing  the  cases  which  declare  this  doc- 
trine as  to  the  increase  of  domestic  animals, 
the  court,  by  Harrison,  J.,  said:  "  The  earli- 
est application  of  this  rule  was  in  the  case  of 
a  mortgage  of  a  female  slave,  Hughes  v. 
Graves,  1  Liu.  (Ky.)  317,  which  was  decided 
in  Kentucky  in  1822,  and  was  afterward  fol- 
lowed in  Maryland  in    1836,  in  the  case  of 
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intervenes.1  There  is  some  conflict  of  decisions  upon  the  question  how 
long  the  lien  will  be  operative  without  a  provision  in  the  instrument  terminat- 
ing;- it,  but  the  prevailing  rule  appears  to  be,  that  as  against  a  bona  fide  pur- 
chaser without  actual  notice  that  the  offspring  is  encumbered,  the  mortgagee 
cannot  maintain  his  claim  after  the  usual  period  of  nurture,  while  as  between 
parties  the  termination  of  this  period  is  not  a  valid  reason  for  the  termination 
of  the  lien.2 

5.  Articles  in  Process  of  Manufacture.  —  A  chattel  mortgage  on  an  unfinished 
article  will  cover  it  when  completed  3  if  the  original  chattel  can  be  still  identi- 
fied.4 And  the  same  is  true  of  new  material  added  to  the  mortgaged  articles 
by  way  of  repairs,5  although  the  value  of  the  article  be  greatly  enhanced.6 


Evans  v.  Merriken,  8  Gill  &  J.  (Md.)  39,  which 
also  involved  the  offspring  of  a  female  slave 
which  had  been  mortgaged;  and  these  cases 
are  cited  as  the  authority  upon  which  cases 
involving  the  same  question  have  been  decided 
in  other  states  —  in  some  instances  referring 
also  to  the  principle  upon  which  the  rule  rests, 
and  in  others  merely  referring  to  the  cases  as 
an  authority.  Cahoon  v.  Miers,  67  Md.  573; 
Gundy  v.  Biteler,  6  111.  App.  510;  Ellis  v. 
Reaves,  94  Tenn.  210.  The  rule  has  also 
been  stated  in  many  ether  cases  in  which  the 
question  was  neither  involved  nor  decided, 
Kellogg  v.  Lovely,  46  Mich.  131,  41  Am.  Rep. 
151;  M'Carty  v.  Blevins,  5  Yerg.  (Tenn.)  195, 
26  Am.  Dec.  262;  Gans  v.  Williams,  62  Ala. 
41;  and  there  is  still  another  line  of  decisions 
in  which  it  has  been  sought  to  uphold  the 
propriety  of  the  rule  by  holding  that  the  in- 
crease which  was  in  gestation  at  the  execution 
of  the  mortgage  was  inferentially  included 
therein,  as  a  part  of  the  mortgaged  property. 
Funk  v.  Paul,  64  Wis.  35,  54  Am.  Rep.  576; 
Rogers  v.  Highland,  69  Iowa  504,  58  Am.  Rep. 
230;  Edmonston  v.  Wilson,  49  Mo.  App.  491. 
Another  line  of  decisions  limits  this  applica- 
tion of  the  rule  by  holding  that  the  increase 
is  subject  to  the  lien  of  the  mortgage  only  for 
so  long  a  time  as  the  young  are  in  a  state  of 
nurture  from  the  mother.  Rogers  v.  Gage, 
59  Mo.  App.  107;  Darling  v.  Wilson,  60  N.  H. 
59,  49  Am.  Rep.  305;  Forman  v.  Proctor,  9 
B.  Mon.  (Ky.)  124.  The  want  of  logical 
sequence  in  this  limitation  has  been  felt  by 
the  courts,  and  some  of  them  have  sought  to 
place  their  decision  upon  the  fact  that  while 
the  young  were  following  the  mother  a  pur- 
chaser from  the  mortgagor  had  notice  by  that 
fact  that  it  was  her  offspring  and  subject  to 
the  mortgage,  and  was  thus  prevented  from 
claiming  to  be  a  purchaser  in  good  faith. 
Placing  the  decision  on  this  ground  is,  how- 
ever, necessarily  a  repudiation  of  the  principle 
upon  which  all  the  above  cases  rest,  for  if  the 
mortgagee  is  in  fact  the  owner  of  the  increase, 
the  question  of  good  faith  in  a  purchase  from 
the  mortgagor  is  immaterial." 

1.  Arkansas  Statute.  —  The  lien  of  a  mortgage 
or  other  incumbrance  shall  not  extend  to 
the  offspring  of  an  animal  subject  thereto. 
Arkansas  Acts  1891,  p.  13. 

2.  Enright  v.  Dodge,  64  Vt.  502;  Funk  v. 
Paul,  64  Wis.  35,  54  Am.  Rep.  576.  See  the 
title  Animals,  vol.  2,  p.  349. 

3.  Mortgage  on  Articles  in  Process  of  Manufac- 
ture —  United  States.  —  Ex  p.  Ames,  1  Lowell 
(U.  S.)  561. 


Indiana.  —  Dehority  v.  Paxson,  97  Ind.  253. 
Massachusetts.  —  Sumner  v.  Hamlet,  12  Pick. 
(Mass.)    76;    Harding   v.    Coburn,    12  Met. 
(Mass.)   333,   46  Am.  Dec.  680;   Crosby  v. 
Baker,  6  Allen  (Mass.)  295. 

New  Hampshire.  —  Perry  v.  Pettingill,  33 
N.  H.  433- 

New  York.  —  Dunning  v.  Stearns,  9  Barb. 
(N.  Y.)  630. 

Rhode  Island.  — Jenckes  v.  Goffe,  1  R.  I.  511. 
See  also  the  title  Accession,  vol.  1,  p.  254. 
A  mortgage  of  leather,  cut  and  prepared  for 
the  manufacture  of  shoes,  covers  shoes  subse- 
quently  made   from   it   by   the  mortgagor. 
Putnam  v.  Cushing,  10  Gray  (Mass.)  334. 

The  growths  of  cuttings  from  plants  and 
shrubs  are  covered.  Bryant  v.  Pennell,  6r 
Me.  108,  14  Am.  Rep.  550. 

4.  Materials  Mortgaged  hy  Particular  Descrip- 
tion.—  "  In  case  materials  were  mortgaged  by 
a  particular  description,  and  with  the  assent 
of  the  mortgagee  were  manufactured  into  arti- 
cles not  answering  to  that  description,  and 
so  changed  that  with  reasonable  diligence  a 
creditor  could  not  know  that  they  were  the 
same,  if  he  should,  without  actual  notice  of 
the  claim  under  the  mortgage,  attach  them  for 
the  debt  of  the  mortgagor,  it  would  deserve 
serious  attention  whether,  under  our  statute 
requiring  mortgages  of  personal  property  to 
be  registered,  the  mortgagee  could  hold 
against  the  attaching  creditor."  Per  Perley, 
C.  J.,  in  Perry  v.  Pettingill,  33  N.  H.  433. 

5.  Material  Added  by  Way  of  Repairs.  — 
Where  the  mortgagor  of  a  vessel  removed  the 
old  sails,  which  were  worn  out,  and  put  on 
new  ones,  and  the  vessel  passed  into  the  pos- 
session of  the  mortgagee,  it  was  held  that  the 
new  sails  also  passed  as  in  the  case  of  repairs, 
and  that  the  mortgagor  could  not  maintain 
trover  for  the  sails.  Southworth  v.  Isham,  3 
Sandf.  (N.  Y.)  448. 

A  mortgage  of  a  gun,  which  is  subsequently 
broken  by  accident  and  repaired,  will  be  valid 
against  an  attaching  creditor  although  the 
lock  and  stock  are  changed,  provided  it  is 
capable  of  identification  by  parol  evidence. 
Comins  v.  Newton,  10  Allen  (Mass.)  51S. 

6.  Perry  v.  Pettingill,  33  N.  H.  433. 
Record  of  Mortgage  on  Growing  Crop  —  Notice. 

— A  chattel  mortgage  upon  growing  corn,  when 
recorded,  is  not  constructive  notice  to  third 
parties  after  the  corn  has  been  husked  and 
placed  in  piles  and  cribs;  and  where  one  in 
good  faith  purchases  in  open  market  such  corn 
from  the  mortgagor,  without  actual  notice  of 
the  existence  of  the  mortgage,  he  will  take  it 
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6.  After-acquired  Property — a.  At  Law. — At  common  law  nothing  could 
be  mortgaged  that  was  not  in  existence  at  the  time  of  the  mortgage  and  did 
not  at  the  time  belong  to  the  mortgagor.1  This  rule  was  founded  on  the 
maxim  qui  non  habet,  ille  non  dat ;  2  but  if  the  mortgagor  had  a  potential  inter- 
est or  ownership  this  was  sufficient  to  support  the  mortgage.3 


free  from  the  lien  of  the  mortgage.  Gillilan 
v.  Kendall,  26  Neb.  82,  18  Am.  St.  Rep.  766. 

But,  where  the  purchaser  took  corn  in  pay- 
ment of  a  pre-existing  debt,  and  had  construc- 
tive notice  of  the  lien  upon  the  corn  while 
standing,  and  assisted  in  husking  the  corn, 
the  filing  of  the  mortgage  was  sufficient  notice 
of  the  existence  of  the  lien  after  the  corn  was 
harvested  and  while  it  was  in  the  pile.  Fines 
v.  Bolin,  36  Neb.  621. 

It  has  never  been  held  that  the  record  of  a 
mortgage  of  after-acquired  property  was  suffi- 
cient to  make  the  mortgage  valid  against 
other  persons  than  the  parties  to  it.  Blanch- 
ard  v.  Cooke,  144  Mass.  207. 

The  filing  of  a  mortgage  on  a  growing  crop 
of  grain  continues  to  be  constructive  notice  to 
all  the  world,  although  the  grain  is  threshed 
and  removed  from  the  land  on  which  it  rests. 
Hogan  v.  Atlantic  Elevator  Co.,  (Minn.  1S96) 
69  N.  VV.  Rep.  1. 

1.  After-acquired  Property  —  Common-law  Doc- 
trine —  United  States.  —  Wagner  v.  Watts,  2 
Cranch  (C.  C.)  169;  Letourno  v.  Ringgold,  3 
Cranch  (C.  C.)  103. 

Alabama.  —  Purcell  v.  Mather,  35  Ala.  570, 
76  Am.  Dec.  307;  Booker  v.  Jones,  55  Ala. 
266;  Paden  v.  Bellenger,  87  Ala.  575. 

Arkansas.  —  Apperson  v.  Moore,  30  Ark.  56, 
21  Am.  Rep.  170. 

Connecticut.  —  Rowan  v.  Sharps'  Rifle  Mfg. 
Co.,  29  Conn.  283;  Walker  v.  Vaughn,  33 
Conn.  577. 

Dakota. — Grand  Forks  Nat.  Bank  v.  Min- 
neapolis, etc.,  Elevator  Co.,  6  Dakota  357. 

Georgia.  —  Code  1882,  §  1954;  Chisolm  v. 
Chittenden,  45  Ga.  213. 

Illinois.  —  Hunt  v.  Bullock,  23  111.  320;  Git- 
tings  v.  Nelson,  86  111.  591;  Stowell  v.  Bair,  5 
111.  App.  104;  Roy  v.  Goings,  96  111.  361,  36 
Am.  Rep.  151,  affirming  6  111.  App.  162. 

Iowa.  —  Allen  v.  McCalla,  25  Iowa  464,  96 
Am.  Dec.  56.  Compare  Hughes  v.  Wheeler,  66 
Iowa  641. 

Kansas.  —  Long  v.  Hines,  40  Kan.  220,  10 
Am.  St.  Rep.  192. 

Kentucky.  —  Ross  v.  Wilson,  7  Bush  (Ky.) 
29;  Hutchinson  v.  Ford,  9  Bush  (Ky.)  318, 
15  Am.  Rep.  711;  Vinson  v.  Hallowell,  10 
Bush  (Ky.)  538;  Loth  v.  Carty,  85  Ky.  591. 

Maine.  —  Head  v.  Goodwin,  37  Me.  181; 
Chapin  t.  Cram,  40  Me.  561;  Morrill  v.  Noyes, 
S'>  Me.  458,  96  Am.  Dec.  486;  Griffith  v.  Doug- 
las, 73  Me.  532,  40  Am.  Rep.  395. 

Maryland.  —  Hamilton  v.  Rogers,  8  Md. 
301;  Rose  v.  Bevan,  10  Md.  466,  69  Am.  Dec. 
170;  Wilson  v.  Wilson,  37  Md.  1,  n  Am.  Rep. 
518;  Crocker  v.  Hopps,  78  Md.260;  Baltimore 
First  Nat.  Bank  v.  Lindenstruth,  79  Md.  136. 

Massachusetts.  —  Bonscy  v.  Amee,  8  Pick. 
(Mass.)  236;  Winslow  v.  Merchants'  Ins.  Co., 
4  Met.  (M  ass.)  2o(>,  38  Am.  Dec.  368;  Jones  v. 
Richardson,  10  Met.  (Mass.)  481;  Codman 
v.  Freeman,  3  Cush.  (Mass.)  306;  Chesley  v. 
Jusselyn,  7  Gray  (Mass.)  489;  Rice  v.  Stone,  1 


Allen  (Mass.)  566;  Low  v.  Pew,  108  Mass.  347, 
11  Am.  Rep.  357. 

Michigan.  —  Fuller  v.  Rhodes,  7S  Mich.  36. 

Minnesota.  —  Ludlum  v.  Rothschild,  41 
Minn.  218. 

New  Hampshire.  —  Pierce  v.  Emery,  32  N. 

H.  484;  Cudworth  v.  Scott,  41  N.  H.  456. 
New  Jersey.  —  Looker  v.  Peckwell,  38  N.  J. 

L.  253;  Smithurst  v.  Edmunds,  14  N.  J.  Eq. 
408. 

New  York.  —  Lansingburgh  Bank  v.  Crary, 
1  Barb.  (N.  Y.)  542;  Otis  v.  Sill,  8  Barb.  (N. 
Y.)  102;  Gardner  v.  McEwen,  19  N.  Y.  123; 
Farmers'  L.  &  T.  Co.  v.  Long  Beach  Imp.  Co., 
27  Hun  (N.  Y.)  89;  Harder  v.  Plass,  57  Hun 
(N.  Y.)  540. 

North  Carolina.  —  Perry  v.  White,  ill  N. 
Car.  197. 

Ohio.  —  Chapman  -'.  Weimer,  4  Ohio  St.  481. 
Rhode  Island.  —  Williams  v.  Briggs,  11  R.  I. 
476,  23  Am.  Rep.  51S;  Cook  v.  Corthell,  11  R. 

I.  482,  23  Am.  Rep.  518. 

South  Carolina.  —  Parker  v.  Jacobs,  14  S. 
Car.  112,  37  Am.  Rep.  724. 

Wisconsin.  —  Comstock  v.  Scales,  7  Wis.  159; 
Hunter  v.  Bosworth,  43  Wis.  583;  Merchants', 
etc.,  Sav.  Bank  v.  Lovejoy,  84  Wis.  601.  See 
also  In  re  Eldridge,  2  Biss.  (U.  S.)  362. 

A  valid  mortgage  of  future-acquired  prop- 
erty may  be  made  between  parties.  White  v. 
Thomas,  52  Miss.  49. 

What  is  "  Void  at  Law."  —  When  it  is  said 
that  a  mortgage  of  a  thing  not  in  esse  is  void 
at  law,  no  more  is  meant  than  that  the  instru- 
ment does  not  have  effect  to  pass  the  title  to 
the  property.  Butt  v.  Ellett,  19  Wall.  (U.  S.) 
544;  Everman  v.  Robb,  52  Miss.  653,  24  Am. 
Rep.  6S2. 

Invalidity  at  law  imports  nothing  more  than 
that  a  mortgage  of  property  thereafter  to  be 
acquired  is  ineffectual  as  a  grant  to  pass  the 
legal  title.  A  court  of  equity  in  giving  effect 
to  such  a  provision  does  not  put  itself  in  con- 
flict with  that  principle.  It  docs  not  hold  that 
a  conveyance  of  that  which  does  not  exist 
operates  as  a  present  transfer  in  equity,  any 
more  than  it  does  in  law;  but  it  construes  the 
instrument  as  operating  by  way  of  present 
contract  to  give  a  lien  which,  as  between  the 
parties,  takes  effect  and  attaches  to  the  sub- 
ject of  it  as  soon  as  it  comes  into  the  owner- 
ship of  the  partv.  Kribbs  v.  Alford,  120  N. 
Y.  519. 

2.  Burns  v.  Campbell,  71  Ala.  288;  Wilson 
v.  Seibert,  8  Am.  L.  Reg.  N.  S.  608. 

3.  Potential  Existence  Sufficient  —  Alabama. — 
Booker  v.  Jones,  55  Ala.  266;  Grant  v.  Steiner, 
65  Ala.  499;  Mayer  v,  Taylor,  69  Ala.  403; 
Burns  v.  Campbell,  71  Ala.  288;  Hurst  v. 
Bell,  72  Ala.  336;  Varnum  v.  State,  78  Ala.  30. 

Arkansas.  —  Apperson  v.  Moore,  30  Ark.  56, 
21  Am.  Rep.  170. 

California.  —  Arques  v.  Wasson,  51  Cal.  620, 
21  Am.  Rep.  718. 

Illinois.  —  Stowell  v.  Bair,  5  111.  App.  104. 
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Mortgage  Followed  by  New  Act.  —  Later  it  was  decided,  following  another 
maxim  of  the  common  law,1  that  a  person  might  mortgage  after-acquired 
property,  and,  by  some  new  act  showing  his  intention  to  pass  the  property  in 
accordance  with  the  original  agreement,  vest  the  legal  title  in  the  mortgagee ;  ~ 
but  the  mere  acquirement  of  such  future  property  was  not  such  act.3 

Instrument  Containing  Authority  to  Mortgagee  to  Take  Possession,  Followed  by  Possession 
Taken.  —  This  doctrine  was  still  further  extended  when  it  was  decided  that  if 
the  instrument  empowered  the  mortgagee  to  take  possession  of  the  property, 
and  such  possession  was  taken,  it  would  operate  as  if  the  mortgagor  had  him- 
self put  the  mortgagee  in  actual  possession.4 


Maim-.  — Shaw  v.  Gilmore,  81  Me.  396. 

Massachusetts.  —  Low  v.  Pew,  108  Mass.  347, 
11  Am.  Rep.  357;  Thrall  v.  Hill,  no  Mass. 
328;  Orcutt  v.  Moore,  134  Mass.  48,  45  Am. 
Rep.  278. 

Minnesota.  — Walter  A.  Wood  Mowing,  etc., 
Mach.  Co.  v.  Minneapolis,  etc.,  Elevator  Co., 
48  Minn.  404. 

Mississippi.  —  Everman  v.  Robb,  52  Miss. 
653,  24  Am.  Rep.  682;  McCown  v.  Mayer,  65 
Miss.  537;  Stadeker  v.  Loeb,  67  Miss.  200; 
Russell  v.  Stevens,  70  Miss.  685. 

New  York.  —  Andrew  v.  Newcomb,  32  N. 
Y.  417;  Van  Hoozer  v.  Cory,  34  Barb.  (N.  Y.) 
10;  Conderman  v.  Smith,  41  Barb.  (N.  Y.) 
404;  Nestell  v.  Hewitt,  19  Abb.  N.  Cas. 
(Montgomery  County  Ct.)  287;  Brunswick 
Balke-Collender  Co.  v.  Stevenson  (Supreme 
Ct.)  21  N.  Y.  St.  Rep.  862;  Page  v.  Larrowe, 
(Supreme  Ct.)  15  N.  Y.  St.  Rep.  35. 

North  Carolina.  —  Fonville  v.  Casey,  I 
Murph.  (N.  Car.)  389,  4  Am.  Dec.  559. 

South  Carolina.  —  Parker  v.  Jacobs,  14  S. 
Car.  112,  37  Am.  Rep.  724. 

Tennessee.  — ■  Phelps  v.  Murray,  2  Tenn.  Ch. 
746. 

Vermont.  —  Kimball  v.  Sattley,  55  Vt.  285, 
45  Am.  Rep.  614. 

Wisconsin.  —  Merchants',  etc.,  Sav.  Bank  v. 
Lovejoy,  84  Wis.  601. 

Increase  of  Property  in  Grantor's  Possession.  — 
A  potential  existence  may  be  predicated  of 
property  which  is  the  natural  increase  or  prod- 
uct of  property  in  the  grantor's  ownership. 
Hutchinson  v.  Ford,  9  Bush  (Ky.)  318,  15  Am. 
Rep.  711;  Jones  v.  Webster,  48  Ala.  109; 
Booker  v.  Jones,  55  Ala.  266;  Stowell  v.  Bair, 
5  111.  App.  104;  Wilson  v.  Seibert,  8  Am.  L. 
Reg.  N.  S.  608. 

While  the  thing  itself  need  not  have  identity 
or  separate  entity,  yet  it  must  at  least  be  the 
product,  or  growth,  or  increase,  of  property 
which  has  at  the  time  a  corporeal  existence 
and  in  which  the  mortgagor  has  a  present  in- 
terest, not  a  mere  belief,  hope,  or  expectation 
that  he  will  in  the  future  acquire  such  inter- 
est. Varnum  v.  State,  78  Ala.  30;  Paden  v. 
Bellenger,  87  Ala.  575;  Sanborn  v.  Benedict, 
78  111.  309;  Minnesota  Linseed  Oil  Co.  v.  Ma- 
ginnis,  32  Minn.  193;  Farmers'  L.  &  T.  Co.  v. 
Long  Beach  Imp.  Co.,  27  Hun  (N.  Y.)  89; 
Crinkley  v.  Egerton,  113  N.  Car.  444;  M'Carty 
v.  Blevins,  5  Yerg.  (Tenn.)  195,  26  Am.  Dec. 
262. 

If  the  agreement  was  to  mortgage  certain 
specific  furniture,  of  which  the  corpus  was 
ascertained,  that  would  constitute  an  equitable 
title  in  the  defendant,  so  as  to  prevent  it  pass- 
ing to  the  assignees  in  insolvency  of  the  mort- 


gagor; but  if  it  was  only  an  agreement  to 
mortgage  furniture  to  be  subsequently 
acquired,  to  give  a  bill  of  sale  at  a  future  day 
of  the  furniture  and  other  goods  of  the  insolv- 
ent, then  it  would  cover  no  specific  furniture 
and  would  convey  no  right  in  equity.  Parke, 
B.,  in  Mogg  v.  Baker,  3  M.  &  W.  195. 

Future  Earnings  of  a  "  Threshing  Rig  "  have 
been  held  a  valid  subject  of  mortgage.  Sykes 
v.  Hannawalt,  5  N.  Dak.  335.  See  also  Comp. 
Laws  Dak.,  §4328;  Merchants'  Nat.  Bank  v. 
Mann,  2  N.  Dak.  456;  Hostetter  v.  Brooks 
Elevator  Co.,  4  N.  Dak.  357. 

1.  Licet  dispositio  de  interesse  futuro  sit 
inutilis,  tamen  potest  fieri  declaratio  pracedens 
qua;  sortiatur  effectum  interveniente  novo  actu 
("Although  the  grant  of  a  future  interest  is 
invalid,  yet  a  declaration  precedent  may  be 
made  which  will  take  effect  on  the  interven- 
tion of  some  new  act  ").    Bac.  Max.,  reg.  14. 

2.  Mortgage  of  Future  Property  Validated  by 
New  Act. — ■  Purcell  v.  Mather,  35  Ala.  570,  76 
Am.  Dec.  307;  Booker  v.  Jones,  55  Ala.  266; 
Stern  v.  Simpson,  62  Ala.  194;  Columbus  Iron 
Works  Co.  v.  Renfro,  71  Ala.  577;  Hurst  v. 
Bell,  72  Ala.  336;  Roy  v.  Goings,  6  111.  App. 
162;  Head  v.  Goodwin,  37  Me.  181;  Cressey  v. 
Sabre,  17  Hun  (N.  Y.)  120. 

A  chattel  mortgage  given  to  secure  the  rent 
for  the  premises  covered  "  the  grass  now  grow- 
ing upon  the  premises  leased,"  and  "  also  all 
the  corn,  potatoes,  oats,  and  beans  which  are 
now  sown  or  planted,  or  which  are  hereafter 
sown  or  planted  during  the  next  year,"  etc. 
The  planting  of  a  greater  part  of  the  potatoes 
and  all  the  beans  was  done  after  the  mortgage 
was  given.  In  an  action  to  recover  the  prop- 
erty from  a  purchaser  at  the  foreclosure  sale, 
the  court  maintained  that  the  crops  planted 
after  the  execution  of  the  mortgage  were  not 
subject  to  it  unless  the  mortgagee  had  by 
some  new  act  made  his  lien  actual,  and  that  in 
this  case  the  prior  seizure  by  the  judgment 
creditor  gave  him  the  superior  title.  Roch- 
ester Distilling  Co.  v.  Rasey,  142  N.  Y.  570,  40 
Am.  St.  Rep.  635. 

3.  Mere  Acquisition  Insufficient.  —  Lunn  v. 
Thornton,  1  C.  B.  379,  50  E.  C.  L.  379;  Gale 
v.  Burnell,  7  Q.  B.  850,  53  E.  C.  L.  850;  Nich- 
olson v.  Temple,  20  New  Bruns.  248. 

4.  Instrument  Authorizing  Mortgagee  to  Take 
Possession.  —  This  doctrine  arose  from  a  dic- 
tum by  Chief  Justice  Tindal  in  Tapfield  v. 
Hillman,  6  M.  &  G.  245,  46  E.  C.  L.  245.  This 
was  an  assignment  by  way  of  mortgage  of  fur- 
niture and  stock  in  trade,  "  in,  upon,  about, 
or  belonging  to  "  an  inn,  with  power  upon  de- 
fault to  enter  into,  possess,  hold,  and  enjoy  the 
inn  for  the  residue  of  the  assignor's  term  there- 
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United  States  —  Possession  Must  be  Given 

lished  as  the  prevailing  rule  in  the  Un 

in,  and  "  to  take,  possess,  hold,  and  enjoy" 
all  the  goods,  chattels,  effects,  and  premises. 
The  court  held,  that  from  the  terms  of  the 
instrument  nothing  could  pass  but  what  was 
in,  upon,  or  about  the  premises  at  the  time  of 
the  assignment,  and  further  remarked  that 
"  if  the  intention  of  the  parties  was  that  the 
security  should  extend  to  subsequently  ac- 
quired property,  that  intention  ought  to  have 
been  clearly  expressed,"  and  that  "  it  would 
have  been  very  easy  to  have  so  framed  the 
power  of  entry  as  to  make  it  extend  to  all 
effects  found  upon  the  premises  at  the  time  that 
such  power  should  be  enforced,  had  such  been 
the  intention  of  the  parties."  See  also  Lunn 
v.  Thornton,  I  C.  B.  379,  50  E.  C.  L.  370. 

Congreve  v.  Evetts,  10  Exch.  298,  establishes 
as  law  this  dictum  of  Chief  Justice  Tindal. 
This  was  a  case  where,  among  certain  articles 
assigned  as  security  for  money  loaned,  were 
growing  crops  and  crops  to  be  grown.  The 
mortgagee  was  authorized  to  seize  and  take 
possession  of  all  or  any  that  might  be  substi- 
tuted for  those  then  existing,  and  to  sell  and 
dispose  of  them,  pay  the  costs  of  the  sale, 
etc.,  and  apply  the  residue  in  payment  of  the 
debt  secured  by  the  bill  of  sale.  Under  this 
power  he  took  possession  of  the  crops.  Then 
a  creditor  of  the  mortgagor  levied  upon  the 
crops  and  sold  them,  and  this  action  was 
brought  at  law  by  the  mortgagee  against  said 
creditor  to  recover  the  value  of  the  crops.  The 
court  declared  in  favor  of  the  mortgagee,  say- 
ing: "  If  the  authority  given  by  the  debtor 
by  the  bill  of  sale  had  not  been  executed  it 
would  have  been  of  na  avail  against  the  exe- 
cution. It  gave  no  legal  title  nor  even  equit- 
able title  to  any  specific  goods;  but  when  exe- 
cuted, not  fully  and  entirely,  but  only  to  the 
extent  of  taking  possession  of  the  growing 
crops,  it  is  the  same,  in  our  judgment,  as  if  the 
debtor  himself  had  put  the  plaintiff  in  actual 
possession  of  those  crops."  See  also  Hope  v. 
Hayley,  5  El.  &  Bl.  830,  85  E.  C.  L.  830;  Carr  v. 
All-ut,  3  H.  &  N.  964;  Chidell  v.  Galsworthy, 
6  C.  B.  N.  S.  471,  95  E.  C.  L.  471. 

1.  Mortgage  of  After-acquired  Property  Followed 
by  Possession.  —  A  chattel  mortgage  on  after- 
acquired  property  at  law  conveys  no  valid 
title  against  the  mortgagor  unless  when 
acquired  possession  thereof  is  given  to  the 
mortgagee  or  taken  by  him  under  the  mortgage. 

United  Slates.  —  Miller  v.  Jones,  17  Fed  Cas. 
No.  9576,  15  Nat.  Bank  Reg.  150;  In  re  Gur- 
ney,  7  Biss.  (U.  S.)  414. 

Alabama.  —  Booker  v.  Jones,  55  Ala.  266; 
Stern  v.  Simpson,  62  Ala.  194;  Columbus  Iron 
Works  Co.  v.  Renfro,  71  Ala.  577. 

California.  —  Quiriaque  v.  Dennis,  24  Cal. 
154. 

Connecticut.  —  Rowan  v.  Sharps'  Rifle  Mfg. 
Co.,  29  Conn.  283;  Walker  v.  Vaughn,  33 
Conn.  577. 

Illinois.  —  Hunt  v.  Bullock,  23  111.  320; 
Gregg  v.  Sanford,  24  111.  17.  76  Am.  Dec.  719; 
Titus  v.  Mabce,  25  111.  257;  Stowell  v.  Bair,  5 
III.  App.  104;  Roy  v.  Goings,  6  111.  App.  162; 
Gittings  v.  Nelson,  86  III.  591;  Tennis  v. 
M id k iff,  55  III.  App.  642. 


,0  or  Taken  by  Mortgagee.  —  This  is  estab- 

:ed  States.1    It  is  of  great  importance 

Indiana.  —  Fisher  v,  Syfers,  109  Ind.  514. 

Iowa.  —  Scharfenburg  v.  Bishop,  35  Iowa 
60;  Brown  v.  Allen,  35  Iowa  306;  Stephens  v. 
Pence,  56  Iowa  257;  Barr  v.  Cannon,  69  Iowa 
20. 

Kansas.  —  Cameron  v.  Marvin,  26  Kan.  612. 

Maine.  —  Griffith  Douglass,  73  Me.  532, 
40  Am.  Rep.  395. 

Maryland.  —  Hamilton  v.  Rogers,  8  Md.  301. 

Massachusetts.  —  Butterfield  v.  Baker,  5  Pick. 
(Mass.)  522;  Carrington  v.  Smith,  8  Pick. 
(Mass.)  419;  Rowley  v.  Rice,  11  Met.  (Mass.) 
333;  Moody  v.  Wright,  13  Met.  (Mass.)  17,  46 
Am.  Dec.  706;  Mitchell  v.  Black,  6  Gray 
(Mass.)  100;  Chase  v.  Denny,  130  Mass.  566; 
Blanchard  v.  Cooke,  144  Mass.  207;  Bennett 
v.  Bailey,  150  Mass.  257. 

Michigan.  —  Leland  v.  Collver,  34  Mich.  418. 

Missouri.  —  Thompson  v.  Foerstel,  10  Mo. 
App.  290;  Barton  v.  Sitlington,  128  Mo.  164. 

New  York.  —  Brown  v.  Piatt,  8  Bosw.  (N. 
Y.)  324;  Milliman  v.  Neher,  20  Barb.  (N.  Y.) 
37;  McCaffrey  v.  Woodin,  65  N.  Y.  459,  22 
Am.  Rep.  644;  Cressey  v.  Sabre,  17  Hun  (N. 
Y.)  120;  Kennedy  v.  National  Union  Bank,  23 
Hun  (N.  Y.)  494;  Coats  v.  Donnell,  94  N.  Y. 
168. 

Ohio.  —  Brown  v.  Webb,  20  Ohio  389;  Chap- 
man v.  Weimer,  4  Ohio  St.  481. 

Rhode  Island.  —  Williams  v.  Briggs,  11  R. 
I.  476,  23  Am.  Rep.  518;  Cook  v.  Corthell,  11 
R.  I.  482,  23  Am.  Rep.  518;  Williams  v.  Win- 
sor,  12  R.  I.  9. 

South  Carolina.  —  Moore  Byrum,  10  S. 
Car.  452,  30  Am.  Rep.  58;  Perkins  v.  Loan, 
etc.,  Bank,  43  S.  Car.  39. 

Tennessee.  —  Colk  v.  Foster,  7  Baxt.  (Tenn.) 
98;  Tedford  v.  Wilson,  3  Head.  (Tenn.)  312. 

Vermont.  —  Bellows  v.  Wells,  36  Vt.  599; 
Hainblet  v.  Bliss,  55  Vt.  535. 

Wisconsin.  —  Comstock  Scales,  7  Wis.  159; 
Chynoweth  v.  Tenney,  10  Wis.  397;  Farmers' 
L.  &  T.  Co.  v.  Commercial  Bank,  11  Wis.  207; 
Farmers'  L.  &  T.  Co.  v.  Cary,  13  Wis.  110; 
Farmers'  L.  &  T.  Co.  v.  Fisher,  17  Wis.  114; 
Single  v.  Phelps,  20  Wis.  398;  Mowry  v.  White, 
21  Wis.  418;  Oliver  v.  Town,  28  Wis.  328; 
Morrow  v.  Reed,  30  Wis.  81;  Hunter  v.  Bos- 
worth,  43  Wis.  583;  Lamson  v.  Moffat,  61  Wis. 
153;  Merchants',  etc.,  Sav.  Bank  v.  Lovejoy, 
84  Wis.  601. 

A  chattel  mortgage  providing  that  after- 
acquired  property  shall  be  transferred  thereby 
is  valid,  and  such  property  upon  its  acquisition 
becomes  subject  thereto.  Wheeler  v.  Becker, 
68  Iowa  723. 

Valid  Between  Parties.  —  A  mortgage  upon 
after-acquired  fixtures  is  valid  between  parties 
and  their  assigns.  Perry  v.  White,  in  N. 
Car.  197.  See  also  Ludwig  v.  Kipp,  20  Hun 
(N.  Y.)  265;  White  v.  Thomas,  52  Miss.  49; 
Beall  v.  White,  94  U.  S.  382. 

No  Possession  Taken.  —  Claimant  took  a  mort- 
gage on  ceriain  office  furniture  and  lumber  of 
certain  kinds;  it  specified  the  lumber  and  fur- 
niture, and  provided  that  the  mortgagor  m ight 
sell  the  lumber  in  course  of  business,  but 
should  keep  the  stock  at  all  times  good  in 
value  and  quantity.  The  mortgagor  later 
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that  the  description  in  mortgages  of  this  kind  should  point  out  with  distinct- 
ness the  property  to  be  covered ; 1  also  that  the  intention  of  parties  to  encum- 
ber the  same  should  be  clearly  expressed.3 

b.  In  EQUITY. — A  different  rule  obtains  in  equity.  While  it  is  declared 
that  a  mortgage  of  future-acquired  property  does  not  pass  any  immediate  title 
to  such  property,  yet  as  "equity  considers  that  as  done  which  ought  to  be 
done,"  such  a  mortgage  creates  an  equitable  lien  which  will  attach  to  the  sub- 
ject-matter immediately  upon  its  coming  into  existence  and  create  a  valid  title 
therein,  as  against  the  mortgagor  and  third  parties  with  notice,  without  any 
further  act  upon  the  mortgagee's  part.3    The  views  and  decisions  of  various 


executed  another  mortgage  to  C,  covering  the 
entire  stock  of  lumber  he  then  had  or  might 
afterwards  have.  This  second  mortgage  was 
taken  with  knowledge  of  the  first  mortgage  and 
under  the  supposition  that  said  first  mortgage 
was  a  valid  lien  on  the  after-acquired  lumber. 
The  mortgagor  becoming  involved,  C.  seized 
the  property  for  the  purpose  of  preserving  it  so 
that  it  could  be  divided  among  the  creditors 
according  to  their  respective  rights.  The 
claimant  went  immediately  to  see  C,  who  told 
him  that  he  had  taken  possession  for  the  com- 
mon benefit,  and  the  claimant  approved  of  his 
course.  In  an  action  to  recover  the  property 
from  the  trustee  in  insolvency,  the  court  held 
that  these  facts  did  not  constitute  a  taking  pos- 
session of  the  property  by  the  claimant,  and 
without  such  actual  possession  by  the  mort- 
gagee a  mortgage  of  future-acquired  property 
is  not  valid  as  against  proceedings  in  insolv- 
ency.   In  re  Allen's  Estate,  65  Vt.  392. 

Insufficient  Interest  to  Support  Mortgage.  — 
Where  several  railroad  companies  combined 
to  construct  an  elevated  road,  and  each  paid  a 
proportionate  share  of  the  money  necessary 
for  its  building,  and  received  stock  in  return, 
they  have  not  an  interest  therein  that  would 
pass  by  mortgage.  Humphreys  v.  McKissock, 
140  U.  S.  304. 

A  landlord  leased  by  parol  his  farm,  the 
tenant  to  work  it  "  on  halves  "  for  a  year  and 
to  leave  as  much  hay  as  he  found;  it  was 
held  that  the  owner  did  not  have  sufficient 
interest  therein  to  mortgage  the  crops  of  that 
year.  Orcutt  v.  Moore,  134  Mass.  48,  45  Am. 
Rep.  278. 

A  Mere  Possibility  or  Expectancy  Not  Coupled 
with  Any  Interest  in  or  growing  out  of  property 
cannot  be  made  the  subject  of  a  mortgage. 
Skipper  v.  Stokes,  42  Ala.  255,  94  Am.  Dec. 
646;  Purcell  v.  Mather,  35  Ala.  570,  76  Am. 
Dec.  307;  Burns  v.  Campbell,  71  Ala.  288; 
Wilson  v.  Seibert,  8  Am.  L.  Reg.  N.  S.  608. 

A  Lease  which  Reserves  in  the  Lessor  the  Title 
to  Crops  Eaised  on  the  leased  premises  until 
the  lessee  shall  have  paid  certain  claims  leaves 
no  mortgageable  interest  in  the  lessee  until 
the  claims  are  paid.  Hawkins  v.  Beakes,  80 
Hun  (N.  Y.)  292. 

1.  Description  of  Property  Covered.  —  Ludlum 
v.  Rothschild,  41  Minn.  218. 

A  mortgage  upon  a  stock  of  merchandise, 
tools,  and  fixtures  can  under  such  description 
cover  only  such  goods  as  were  in  stock  at  the 
execution  of  the  mortgage,  and  will  not  extend 
to  merchandise  afterwards  acquired.  Rock- 
ford  Watch  Co.  v.  Manifold,  36  Neb.  801. 

The  mortgage  granted  "  all  the  hay  that  is 
to  be  cut  on  the  farm  I  have  bought,"  etc.,  to 


secure  the  payment  of  certain  notes,  and  it 
further  provided  that  the  hay  should  be  dis- 
posed of  to  the  best  advantage  from  year  to 
year,  and  the  proceeds  applied  to  the  payment 
of  notes  that  yearly  became  due.  It  was  held 
that  the  mortgage  was  inoperative,  being  too 
indefinite  as  to  the  duration  of  the  lien.  Shaw 
v.  Gilmore,  81  Me.  396. 

An  assignment  of  growing  crops  "which 
at  any  time  thereafter  should  be  in  or  about  the 
same  or  any  other  premises  of  the  mortgagor" 
was  sufficient  in  equity  to  pass  the  crops. 
Clements  v.  Matthews,  11  Q.  B.  Div.  808. 

2.  Intention  Must  be  Clearly  Expressed.  —  Phil- 
lips v.  Both,  58  Iowa  499;  Lormer  v.  Allyn,  64 
Iowa  726;  McArthur  v.  Garman,  71  Iowa  34; 
Norris  v.  Hix,  74  Iowa  524;  Iowa  State  Nat. 
Bank  v.  Taylor,  (Iowa  1896)  67  N.  W.  Rep. 
677. 

3.  Eule  in  Equity  —  England.  —  Holroyd  v. 
Marshall,  10  H.  L.  Cas.  191  (see  infra);  Lang- 
ton  v.  Horton,  1  Hare  549. 

United  States.  —  Mitchell  v.  Winslow,  2  Story 
(U.  S.)  630;  Pennock  v.  Coe,  23  How.  (U.  S.) 
117;  Galveston,  etc.,  R.  Co.  v.  Cowdrey,  11 
Wall.  (U.  S.)  459;  Butt  v.  Ellen,  19  Wall. 
(U.  S.)  544;  Brett  v.  Carter,  2  Lowell  (U.  S.) 
458;  Beall  v.  White,  94  U.  S.  382;  Schuelen- 
burg  v.  Martin,  2  Fed.  Rep.  747;  National 
Shoe,  etc.,  Bank  v.  Small,  7  Fed.  Rep.  837. 

Alabama.  —  Robinson  v.  Mauldin,  11  Ala. 
977;  Floyd  v.  Morrow,  26  Ala.  353;  Bookers. 
Jones,  55  Ala.  266. 

Arkansas.  —  Apperson  v.  Moore,  30  Ark.  56, 
21  Am.  Rep.  170;  Beard  v.  State,  43  Ark.  284. 

California.  —  Quiriaque  v.  Dennis,  24  Cal. 
154. 

Illinois.  —  Gregg  v.  Sanford,  24  111.  17,  76 
Am.  Dec.  719. 

Iowa.  ■ —  Scharfenburg  v.  Bishop,  35  Iowa 
60;  Fejavary  v.  Broesch,  52  Iowa  88,  35  Am. 
Rep.  261;  Stephens  v.  Pence,  56  Iowa  257; 
Phillips  v.  Both,  58  Iowa  499;  Hughes  v. 
Wheeler,  66  Iowa  641;  Wheeler  v.  Becker,  68 
Iowa  723. 

Kentucky.  —  Forman  v.  Proctor,  9  B.  Mon. 
(Ky.)  124. 

Maine.  —  Griffith  v.  Douglass,  73  Me.  532, 
40  Am.  Rep.  395;  Edwards  v.  Peterson,  So  Me. 
367,  6  Am.  St.  Rep.  207. 

Minnesota.  —  Ludlum  v.  Rothschild,  41  Minn. 
218;  Ambuehl  v.  Matthews,  41  Minn.  537;  Sim- 
mons v.  Anderson,  44  Minn.  487;  Walter  A. 
Wood  Mowing  Mach.  Co.  v.  Minneapolis,  etc., 
Elevator  Co.,  48  Minn.  404. 

Mississippi.  —  Sillers  v.  Lester,  48  Miss.  513. 
Missouri.  —  Page  v.  Gardner,  20  Mo.  507; 
Wright  v.  Bircher,  72  Mo.  179,  37  Am.  Rep. 
433;  Frank  v.  Playter,  73  Mo.  672;  Rutherford 
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v.  Stewart,  79  Mo.  216;  France  v.  Thomas, 
86  Mo.  80;  Thompson  v.  Foerstel.  10  Mo.  App. 
290;  Hall  v.  Mullanphy  Planing  Mill  Co.,  16 
Mo.  App.  454. 

New  Jersey. — Smithhurst  v.  Edmunds,  14 
N.  J.  Eq.  408;  Gevers  v.  Wright,  18  N.  J.  Eq. 
330;  Williamson  v.  New  Jersey  Southern  R. 
Co.,  29  N.  J.  Eq.  311 ;  Dunn  v.  Hastings,  54  N. 
J.  Eq.  503. 

New  York.  —  Cressey  v.  Sabre,  17  Hun  (N. 
Y.)  120;  Seymour  v.  Canandaigua,  etc.,  R. 
Co.,  25  Barb.  (N.  Y.  )  284;  McCaffrey  v. 
Woodin,  65  N.  Y.  459,  22  Am.  Rep.  644. 

Rhvde  Island.  —  Williams  v.  Briggs,  11  R.  I. 
476,  22  Am.  Rep.  653,  note,  23  Am.  Rep.  51S; 
Cook  v.  Corthell,  11  R.  I.  482,  23  Am.  Rep. 
518;  Groton  Mfg.  Co.  v.  Gardiner,  n  R.  I.  626; 
Williams  v.  Winsor,  12  R.  I.  9. 

South  Carolina.  —  Moore  v.  Byrum,  IO  S. 
Car.  452,  30  Am.  Rep.  58;  Parker  v.  Jacobs, 
14  S.  Car.  112,  37  Am.  Rep.  724;  Hirshkind  v. 
Israel,  18  S.  Car.  157. 

Tennessee.  —  Tedford  v.  Wilson,  3  Head 
(Tenn.)  311;  Phelps  v.  Murray,  2  Tenn.  Ch. 
746. 

Vermont.  —  Smith  -/.  Atkins,  18  Vt.  461; 
Fitch  v.  Burk,  38  Vt.  683;  Kimball  v.  Sattley, 
55  Vt.  285,  45  Am.  Rep.  614. 

Contra.  —  The  doctrine  of  Mitchell  -'.  Wins- 
low,  2  Story  (U.  S.)  630,  is  expressly  denied  in 
Chynoweth  v.  Tenney,  10  Wis.  398. 

The  Leading  English  Case  upon  this  point  is 
Holroyd  v.  Marshall,  10  H.  L.  Cas.  191.  This 
was  a  case  where  T.  (the  mortgagor)  owned 
machinery  in  a  mill.  He  became  insolvent, 
and  his  property  was  sold  at  auction  and  pur- 
hased  byH.  H.  did  not  take  it  from  the  mill, 
but  left  it  in  the  possession  of  T.  The  latter 
wished  to  purchase  it,  but  not  having  the 
money,  an  agreement  was  made  whereby  the 
property  was  assigned  to  a  third  party  in  trust 
for  T.  The  instrument  of  assignment  de- 
clared that  the  property  was  owned  by  H.,  and 
that  T.  agreed  to  purchase  it,  but  could  not 
then  pay  for  it,  wherefore  it  was  agreed  that 
"  all  the  machinery,  implements,  and  things 
specified  in  the  schedule  "  were  assigned  to  B. 
in  trust  for  T.,  and  in  case  he  should  pay  H. 
the  purchase  price,  then  absolutely.  In  case  of 
default,  the  trustee  could  sell  the  property, 
pay  H.'s  claim  from  the  proceeds,  and  turn 
over  the  surplus  to  T.  The  mortgage  also 
contained  the  following  in  the  covenant  of 
insurance:  That  "  all  machinery,  imple- 
ments, and  things  which,  during  the  continu- 
ance of  this  security,  shall  be  fixed  or  placed 
in  or  about  the  said  mill,  buildings,  and 
appurtenances,  in  addition  to  or  substitution 
for  the  said  premises  [».  e.,  the  articles  in  the 
schedule]  or  any  part  thereof,  shall,  during 
such  continuance  as  aforesaid,  be  subject  to 
the  trusts,  powers,  provisos,  and  declarations 
hereinbefore  declared  and  expressed."  T. 
sold  and  exchanged  some  of  the  old  machinery 
and  bought  new,  of  which  he  rendered  an  ac- 
count to  H.  The  sheriff  seized  the  articles 
subsequently  added  and  sold  the  same  to  sat- 
isfy the  judgment  claims  of  other  creditors  of  T. 
The  lord  chancellor  (Lord  Wcstbury)  delivered 
the  prevailing  opinion  of  the  court,  in  part  as 
follows:  "A  deed  which  professes  to  convey 
property  which  is  not  in  existence  at  the  time 
is,  as  a  conveyance,  void  at  law;    *    *    *  so 


in  equity  a  contract  which  engages  to  transfer 
property  which  is  not  in  existence  cannot 
operate  as  an  immediate  alienation,  merely  be- 
cause there  is  nothing  to  transfer.  But  if  a 
vendor  or  mortgagor  agrees  to  sell  or  mortgage 
property,  real  or  personal,  of  which  he  is  not 
possessed  at  the  time,  and  he  receives  the  con- 
sideration for  the  contract,  and  afterwards 
becomes  possessed  of  property  answering  the 
description  in  the  contract,  there  is  no  doubt 
that  a  court  of  equity  would  compel  him  to  per- 
form the  contract,  and  that  the  contract  would 
in  equity  transfer  the  beneficial  interest  to  the 
mortgagee  or  purchaser  immediately  on  the 
property  being  acquired.  This,  of  course, 
assumes  that  the  supposed  contract  is  one  of 
that  class  of  which  a  court  of  equity  would  de- 
cree the  specific  performance.  If  it  be  so,  then 
immediately  on  the  acquisition  of  the  property 
described  the  vendor  or  mortgagor  would  hold 
it  in  trust  for  the  purchaser  or  mortgagee  ac- 
cording to  the  terms  of  the  contract.  For,  if  a 
contract  be  in  other  respects  good  and  fit  to  be 
performed,  and  the  consideration  has  been  re- 
ceived, incapacity  to  perform  it  at  the  time  of 
its  execution  will  be  no  answer  when  the 
means  of  doing  so  are  afterwards  obtained. 
Apply  these  familiar  principles  to  the  present 
case;  it  follows  that  immediately  on  the  new 
machinery  and  effects  being  fixed  or  placed  in 
the  mill  they  became  subject  to  the  operation 
of  the  contract  and  passed  in  equity  to  the  mort- 
gagees, to  whom  Taylor  was  bound  to  make  a 
legal  conveyance,  and  for  whom  he,  in  the 
meantime,  was  a  trustee  of  the  property  in  ques- 
tion. There  is  another  criterion  to  prove  that 
the  mortgagee  acquired  an  estate  or  interest  in 
the  added  machinery  as  soon  as  it  was  brought 
into  the  mill.  If  afterwards  the  mortgagor 
had  attempted  to  remove  any  part  of  such 
machinery,  except  for  the  purpose  of  substitu- 
tion, the  mortgagee  would  have  been  entitled 
to  an  injunction  to  restrain  such  removal,  and 
that  because  of  his  estate  in  the  specific  prop- 
erty. The  result  is  that  the  title  of  the  appel- 
lants is  to  be  preferred  to  that  of  the  judgment 
creditor." 

Story's  Statement  of  the  Rule  in  Equity.  —  Judge 
Story,  in  Mitchell  v.  Winslow,  2  Story  (U.  S.) 
630,  first  stated  the  American  doctrine  as  fol- 
lows: "  It  seems  to  me  a  clear  result  of  all 
the  authorities,  that  wherever  the  parties,  by 
their  contract,  intend  to  create  .a  positive  lien 
or  charge,  either  upon  real  or  upon  personal 
property,  whether  then  owned  by  the  assignor 
or  contractor,  or  not,  or  if  personal  property, 
whether  it  is  then  in  esse  or  not,  it  attaches  in 
equity  as  a  lien  or  charge  upon  the  particular 
property  as  soon  as  the  assignor  or  contractor 
acquires  a  title  thereto  against  the  latter  and 
all  persons  asserting  a  claim  thereto." 

Equitable  Doctrine  Derived  from  Civil  Law.  — 
The  theory  of  this  doctrine  is  that  a  mort- 
gage upon  future  property  is  a  continuing 
security  which  attaches  to  the  property  imme- 
diately upon  its  coming  into  existence  and  ad- 
heres to  it  for  the  benefit  of  the  mortgagee,  in 
accordance  with  the  familiar  principle  that 
"  equity  considers  that  done  which  ought  to 
be  clone."  This  equitable  doctrine  as  to  mort- 
gages comes  to  us  from  the  civil  law,  which  de- 
clares: "  Not  only  goods  in  present  possession, 
but  even  goods  in  reversion,  are  comprehended 
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jurisdictions  will  be  found  at  length  in 

under  a  general  pawn  or  hypothique,  as  grain 
in  the  ground,  a  ship  to  be  built,  with  the  tim- 
ber pledged,  if  there  be  a  clause  inserted  to 
comprehend  it.  An  hypothiqut  may  be  an  as- 
surance of  a  thing  to  be  delivered  hereafter." 
Grand  Forks  Nat.  Bank  v.  Minneapolis,  etc., 
Elevator  Co.,  6  Dakota  357.  Citing  Dom.  Civil 
Law,  bk.  3,  tit.  I;  §  I;  Ayl.  Pand.,  bk.  4,  tit.  18. 

Possession  by  Virtue  of  Equitable  Lien  Gives 
Legal  Title.  —  A.  leased  a  building  to  B.  and 
received  back  a  chattel  mortgage  to  secure  the 
rent.  This  mortgage  transferred  "  the  per- 
sonal property  as  described  below,  together 
with  all  furniture  not  mentioned  herein,  or 
that  may  be  acquired  by  purchase-  or  other- 
wise," etc.  The  mortgage  was  recorded  and 
made  reference  to  the  lease,  which  was  not  re- 
corded. B.  assigned  the  lease  and  sold  the 
fixtures  and  furniture  to  C,  and  C.  to  D.,  both 
assignments  being  with  the  written  consent  of 
the  lessors;  D.  sold  to  E.,  but  the  lessors 
refused  consent  to  this  transaction.  E.,  how- 
ever, took  possession,  and  he  and  his  wife  exe- 
cuted a  chattel  mortgage  to  F.,  covering  the 
furniture.  E.  made  default  in  payment  of 
rent,  and  A.  thereupon  seized  the  furniture 
under  the  terms  of  his  mortgage,  and  sold  the 
same.  F.  had  actual  notice  of  the  original 
lease  and  mortgage,  but  brought  action  against 
the  purchaser  from  A.  to  recover  the  furniture. 
The  court  upheld  the  title  of  the  purchaser,  re- 
lying on  the  principle  that  a  mortgage  of  after- 
acquired  property  was  good  in  equity  as 
against  the  mortgagor  and  purchasers  from 
him  with  actual  or  constructive  notice.  It  was 
insisted  that  as  the  mortgage  only  created  an 
equitable  lien  on  the  property,  the  lessor  had 
no  right  to  take  possession  and  sell  for  default 
in  payment  of  rents  as  he  could  if  the  mort- 
gage had  been  good  at  law.  In  answer  to  this 
contention  the  court  said:  "  Possession  taken 
by  a  mortgagee  of  after-acquired  property  un- 
der authority  given  in  the  mortgage,  before 
rights  had  been  acquired  by  others,  makes  it 
a  valid  lien  upon  such  property.  The  rule  just 
stated  is  of  course  one  at  law;  but  it  must  fol- 
low that  possession  acquired  by  a  mortgagee 
under  the  terms  of  the  mortgage  will  also  vest 
the  legal  title  in  him  in  those  cases  where  the 
mortgage  of  after-acquired  property  creates 
an  equitable  lien.  The  circumstance  that  it 
creates  an  equitable  lien  good  against  credit- 
ors and  subsequent  purchasers  with  notice  can- 
not affect  the  legal  consequences  arising  from 
taking  possession.  [A.]  had  the  right  given  to 
him  in  the  mortgage  to  take  possession  upon 
default,  and  when  he  took  possession  he  stood 
in  the  same  position  as  if  his  mortgage  had 
been  one  good  and  valid  at  law  from  the  be- 
ginning. He  had  the  right  to  sell  and  to  exe- 
cute the  powers  contained  in  the  mortgage 
without  the  aid  of  a  court  of  equity,  and  his 
sale  passed  a  valid  title  both  at  law  and  in 
equity."  Keating  v.  Hannenkamp,  100  Mo. 
161. 

Railroad  Property.  —  A  railroad  company 
issued  bonds  to  complete  the  equipment  of  its 
road  and  secured  the  bonds  by  a  trust  mort- 
gage covering  the  railroad,  its  franchises,  and 
"  cars,  engines,  and  furniture  that  have  been 
or  may  be  purchased  by  said  company."    In  a 
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suit  by  the  bondholders  to  obtain  possession  oi 
an  engine  and  cars  covered  by  the  mortgage  it 
was  decided  that  the  mortgage  created  a  valid 
lien  upon  the  rolling  stock  subsequently  ac- 
quired, and  this  lien  attached  to  the  property 
as  soon  as  the  company  placed  it  upon  the 
railroad.  The  court,  after  a  careful  considera- 
tion of  the  general  principles  of  the  subject, 
said:  "  A  large  part  of  the  numerous  railroads 
in  this  country  have  been  constructed  by  the 
aid  of  mortgages  to  individuals  or  to  trustees. 
Many  of  these  mortgages,  perhaps  most  of 
them,  embrace  specifically  engines  and  cars 
to  be  subsequently  acquired.  As  they  are 
made  to  secure  bonds  not  to  be  due  for  many 
years,  and  the  rolling  stock  is  perishable,  un- 
less such  future  acquisitions  can  be  mortgaged 
as  incident  to  and  essential  to  the  use  of  the 
railroad  itself,  the  security  is  liable  to  be 
greatly  diminished.  The  question  is  one  of 
great  importance  in  respect  to  the  interests  in- 
volved in  its  determination.  Nor  is  it  a  new 
one.  It  has  been  considered  by  several  courts 
of  the  highest  respectability;  and  such  mort- 
gages have  been  sustained,  not  only  as  to  exist- 
ing property,  but  as  to  that  subsequently  ac- 
quired." Morrill  v.  Noyes,  56  Me.  458,  96 
Am.  Dec.  486,  citing  Pennock  v.  Coe,  23  How. 
(U.  S.)  117,  affirming  Coe  v.  Pennock,  6  Am. 
L.  Reg.  27,  5  Fed.  Cas.  No.  2942;  Phillips  v. 
Winslow,  18  B.  Mon.  (Ky.)  431,  68  Am.  Dec. 
729;  Pierce  v.  Emery,  32  N.  H.  484;  Seymour 
v.  Canandaigua,  etc.,  R.  Co.,  25  Barb.  (N.  Y.) 
286;  Farmers'  L.  &  T.  Co.  v.  Hendrickson,  25 
Barb.  (N.  Y.)  484. 

See  also  the  titles  Railroads;  Railroad 
Securities. 

Mortgage  of  After-acquired  Property  —  Relative 
Rights  of  Vendor  and  Mortgagee.  —  A  vendor  of 
chattels  who  delivers  the  same  and  takes  a 
note,  with  security,  for  the  price  has  no  equity 
in  the  nature  of  a  vendor's  lien  as  against  the 
holder  of  a  chattel  mortgage  previously  given 
by  the  vendee,  containing  a  clause  covering 
after-acquired  property,  which  reaches  the 
chattels  in  question.  Dunn  v.  Hastings,  54  N. 
J.  Eq.  503. 

Unpaid  Legacy.  —  A  mortgage  assigned 
among  other  chattels  "  all  moneys  of  or  to 
which  he  now  is  or  may  during  this  security 
become  entitled,  under  any  settlement,  will,  or 
other  document,  either  in  his  own  right  or  as  the 
devisee,  legatee,  or  next  of  kin  "  of  any  per- 
son; also  all  realty  or  personalty  "  of,  in,  or  to 
which  the  mortgagor  is,  or  during  this  security 
shall  become,  beneficially  seised,  possessed, 
entitled,  or  interested,  for  any  vested,  contin- 
gent, or  possible  estate  or  interest."  The 
grantor  afterwards  became  entitled  to  a  share 
of  the  personal  estate  under  a  will,  and  it  was 
held  that  the  legacy  was  charged  in  favor  of 
the  mortgagee.  In  re  Clarke,  36  Ch.  Div.  348; 
Bennett  v.  Cooper,  9  Beav.  252. 

But  an  unpaid  legacy  is  not  the  subject  of  a 
chattel  mortgage,  and  an  assignment  of  one 
need  not  be  filed  as  a  chattel  mortgage.  Kil- 
bourne  v.  Fay,  29  Ohio  St.  264,  23  Am.  Rep. 
741;  Bacon  v.  Bonham,  27  N.  J.  Eq.  209. 

1.  England.  —  In  1875  A.  gave  to  B.  a  bill  of 
sale,  covering  after-acquired  chattels  which 
should  be  upon  certain  specified  premises  of 
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VI.  Rights  of  Mortgagor  and  Mortgagee  —  1.  Possession  of  the  Mortgaged 

Property  — a.  IN  GENERAL  —  At  Common  Law,  Right  of  Possession  in  Mortgagee.  —  At 
the  common  law,  a  mortgage  of  personal  property  vests  in  the  mortgagee  a 


A.  :  B.'s  title  finally  passed  to  C,  the  defend- 
ant herein.  A.  brought  upon  the  premises 
chattels  subsequently  acquired,  and  granted 
the  same  to  the  plaintiff  in  this  action  before 
the  Bills  of  Sale  Act  of  1882  came  into  opera- 
tion. The  plaintiff  took  without  notice  of  the 
prior  mortgage.  C,  in  1884,  seized  the  after- 
acquired  chattels.  Plaintiff  brought  this  action 
to  recover  the  value.  The  court  maintained 
the  plaintiff's  right  to  recover,  upon  the  ground 
that  the  mortgage  to  B.  carried  only  an  equi- 
table interest,  while  the  grant  to  the  plaintiff 
vested  a  legal  title  in  him,  without  notice  of 
the  prior  equitable  right.  Hallas  v.  Robin- 
son, 15  Q.  B.  Div.  288.  See  also  Joseph  v. 
Lyons,  15  Q.  B.  Div.  280. 

A  mortgage  of  a  ship  with  her  tackle,  appur- 
tenances, and  all  oil,  head  matter,  and  other 
cargo  which  might  be  caught  or  brought  home 
in  such  ship,  is,  as  against  the  assignor,  a  valid 
assignment  in  equity  as  well  of  the  future  cargo 
to  be  taken  during  the  particular  voyage  as 
that  existing  at  the  time  of  the  execution  of  the 
mortgage,  and  the  title  is  complete  in  the 
mortgagees  upon  their  reducing  the  vessel  to 
possession  upon  its  arrival  at  port.  Langton 
v.  Horton,  1  Hare  549. 

New  York.  —  McCaffrey  v.  Woodin,  65  N.  Y. 
459,  22  Am.  Rep.  644,  was  an  action  of  trover 
to  recover  certain  stock  and  produce  seized 
by  virtue  of  the  following  provision  in  a  lease 
of  the  premises:  "  It  is  agreed  that  the  said 
party  of  the  first  part  shall  have  a  lien  as 
security  for  the  payment  of  the  rent  aforesaid 
on  all  goods,  implements,  stock,  fixtures,  tools, 
and  other  personal  property  which  may  be  put 
on  said  premises,  and  such  lien  to  be  enforced 
on  the  nonpayment  of  the  rent  aforesaid  by 
the  taking  and  sale  of  such  property  in  the 
same  manner  as  in  cases  of  chattel  mortgage 
on  default  thereof."  The  court  held  that  the 
clause  was  in  reality  a  chattel  mortgage,  and 
after  a  consideration  of  the  leading  cases  on 
the  validity  at  law  of  a  mortgage  of  after- 
acquired  property  continues:  "  The  general 
idea  running  through  these  cases  in  a  court  of 
law  appears  to  be  that  the  executory  agree- 
ment operates  as  a  license,  authority,  or  power, 
revocable  in  its  nature,  until  the  creditor  is 
either  put  into  possession  of  the  goods  at  the 
time  or  after  they  come  into  existence  or  are 
vested  in  the  debtor.  As  soon  as  that  new 
act  has  intervened  the  lien  of  the  creditor 
becomes  perfect,  and,  in  the  absence  of 
statutory  regulation,  prevails  over  the  liens 
of  subsequent  executions.  *  *  *  The  rule 
in  equity  is  much  less  technical  and  more 
comprehensive.  It  was  not,  however,  fully 
settled  until  the  elaborate  discussion  in 
Ilolroyd  v.  Marshall,  10  II.  L.  Cas.  191. 
*  *  *  The  application  of  these  principles  to 
the  case  at  bar  can  be  briefly  made.  The  mat- 
ter comes  up  solely  between  the  parties,  there 
being  no  intervening  rights  of  creditors.  The 
plaintiff  [the  tenant]  bought  one  horse  of  Mrs. 

B.  [the  lessor]  before  the  execution  of  the  lease, 
and  immediately  after  he  took  possession  put 
it  on  the  farm.    Soon  after  going  into  posses- 


sion he  purchased  two  other  horses,  which  were 
also  put  on  the  farm.  After  an  instalment  of 
the  rent  had  become  due  he  put  a  pair  of  horses 
in  the  possession  of  Dr.  B.,  as  agent,  saying 
'  I  deliver  them  to  you  as  Mrs.  B.'s  agent.' 
This  was  enough  to  make  out  the  new  inter- 
vening act  required  by  Lord  Bacon's  rule. 
*  *  *  In  regard  to  the  crops  and  farm  prod- 
uce it  is  enough  to  say  that  they,  as  soon  as 
they  came  into  existence,  vested  in  the  landlord, 
under  the  rule  in  Grantham  v.  Hawley,  Hob. 


132.  *  *  *  Wholly  independent  of  these  con- 
siderations, the  owner,  Mrs.  B.,  became,  accord- 
ing to  the  rule  in  Holroyd  v.  Marshall,  10  H. 
L.  Cas.  191,  vested  in  equity  with  the  title  to 
all  the  subjects  coming  within  the  scope  of  the 
agreement  as  soon  as  they  either  came  into  ex- 
istence or  became  the  property  of  the  plaintiff. 
As  soon  as  the  latter  took  title  he  was  a  trustee 
for  Mrs.  B." 

Minnesota.  —  In  Ludlum  v.  Rothschild,  4r 
Minn.  218,  the  court  outlines  both  the  legal 
and  equitable  doctrine  as  viewed  in  that  state, 
thus:  "  At  common  law  a  mortgage  could 
operate  only  on  property  actually  in  existence 
at  the  time  of  giving  the  mortgage,  and  then 
actually  belonging  to  the  mortgagor.  This  doc- 
trine, being  founded  upon  a  technical  rule,  was 
frequently  evaded  or  modified.  For  example, 
the  courts  invented  the  doctrine  of 'potential 
existence,'  so  as  to  extend  the  operation  of  a 
mortgage  to  property  '  potentially  '  belonging 
to  the  mortgagor  as  an  incident  of  other  prop- 
erty then  in  existence  and  actually  belonging 
to  him,  as,  for  instance,  crops  to  be  raised  on 
land  of  which  he  was  presently  in  possession. 
*  *  *  Then  again  it  was  sometimes  held 
that,  although  not  good  as  a  mortgage,  such 
an  instrument  was  valid  as  an  executory  agree- 
ment for  a  mortgage  which  would  authorize 
the  contractee  to  take  possession  of  the  prop- 
erty as  soon  as  it  was  acquired  by  the  con- 
tractor, provided  he  did  so  before  third  parties 
acquired  any  rights.  A  different  rule,  however, 
obtained  in  equity.  There  it  was  held  that  while 
the  mortgage  did  not  pass  title  to  such  property, 
it  created  an  equitable  interest  in  it,  which 
would  prevail  against  creditors  and  purchasers 
with  notice  or  without  consideration,  although 
the  mortgagee  had  not  taken  possession.  The 
theory  on  which  this  proceeded  was  that  the 
mortgage  was  operative  as  an  executory  agree- 
ment which  attached  to  the  property  when  ac- 
quired, and  in  equity  transferred  the  beneficial 
interest  to  the  mortgagee,  the  mortgagor  being 
a  trustee  for  him  of  the  legal  title,  and  that 
equity  would  consider  that  done  which  ought 
to  be  done." 

Kansas.  —  "  Parties  may  make  contracts  with 
reference  to  future-acquired  property  *  *  * 
which  will  be  legal  and  valid,  and  will  be  up- 
held; but  such  contracts  do  not  constitute  chat- 
tel mortgages.  They  arc  simply  executory 
contracts  to  be  performed  in  the  future,  and 
while  they  arc  binding  upon  the  parties  making 
them,  they  are  void  as  to  third  persons  who 
have  no  notice  respecting  them.  They  can 
never  be  treated  as  chattel  mortgages  affecting 
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defeasible  legal  title,  and  confers,  in  the  absence  of  contrary  provisions,  a  right 
to  the  immediate  possession  of  the  property.1 


third  persons.  Such  contracts,  however,  are 
always  held  valid  as  though  they  were  chattel 
mortgages  as  against  third  persons  who  have 
not  in  the  meantime  obtained  any  specific  in- 
terest in  the  property  when  the  mortgagee 
has  obtained  the  possession  of  the  property 
under  the  contracts.  *  *  *  When  a  mort- 
gagee takes  possession  of  the  future-acquired 
property  under  such  stipulation  in  the  mort- 
gage, he  then  holds  the  property  by  way 
of  pledge,  but  in  the  same  manner  as  though 
the  mortgage  had  been  executed  at  the 
time  he  takes  the  possession  of  the  prop- 
erty, and  in  the  same  manner  as  though  he 
had  taken  the  property  under  and  by  virtue 
of  a  chattel  mortgage  covering  the  property." 
Cameron  v.  Marvin,  26  Kan.  612.  . 

At  common  law  nothing  can  be  mortgaged 
that  is  not  in  existence,  or  when  it  does  not  be- 
long to  the  mortgagor  when  the  mortgage  is 
made;  but  parties  may  make  a  contract  with 
reference  to  after-acquired  property  to  be  added 
to  and  made  apart  of  the  property  mortgaged, 
and  the  contract  will  be  valid  and  binding  be- 
tween the  parties  and  all  those  dealing  with 
the  property  with  a  full  knowledge  of  the  con- 
dition of  the  mortgage,  and  if  the  future- 
acquired  property  is  mingled  with  the  property 
described  in  the  chattel  mortgage,  and  added 
to  and  becomes  a  part  of  the  stock  of  goods 
mortgaged,  and  the  rights  of  third  persons 
have  not  intervened,  it  becomes  a  lien  on  all 
the  property  intermingled  and  added  to  the 
mortgaged  property.  Dodge  v.  Smith,  (Kan. 
App.  1896)46  Pac.  Rep.  990;  Campbell  v.  Quin- 
ton,  4  Kan.  App.  317. 

Arkansas.  — Equity  treats  a  mortgage  of  prop- 
erty to  be  afterwards  acquired  as  a  contract 
binding  in  conscience  to  execute  a  mortgage 
upon  it  at  the  instant  it  comes  into  being,  and 
will  enforce  specific  performance.  Further,  it 
considers  it  as  already  done  if  no  specific  per- 
formance be  requested,  and  then  binds  every- 
body to  respect  the  equitable  lien  who  knows 
of  it,  or  who,  without  knowing  of  it,  has  got 
the  property  without  valuable  consideration. 
Little  Rock,  etc.,  R.  Co.  v.  Page,  35  Ark.  304. 

New  Jersey.  —  A  hotel  was  leased  for  a  term 
of  years  by  an  indenture  whereby,  among 
other  things,  the  lessor  sold  to  the  lessee  the 
furniture  of  the  hotel,  and  the  lessee  resold  the 
same  furniture  to  the  lessor  as  collateral 
security  for  the  rent,  and  further  agreed  that 
whatever  furniture  he  should  place  on  the 
premises  should  be  considered  as  belonging  to 
the  lessor  as  additional  security  for  the  rent. 
New  furniture  was  purchased  by  the  lessee, 
which  was  afterwards  levied  upon  by  his  cred- 
itors, and  the  lessor  applied  for  an  injunction 
to  restrain  the  sheriff  from  selling  the  furni- 
ture under  his  levy.  It  was  held  that  the  con- 
tract constituted  an  equitable  mortgage,  and 
the  prayer  of  the  complainant  should  be 
granted.  Smithurst  v.  Edmunds,  14  N.  J.  Eq. 
408.  Qompare  Griffith  v.  Douglass,  73  Me.  532, 
40  Am.  Rep.  395. 

Dakota. —  By  Comp.  Laws  Dak.,  §  4328, 
"  an  agreement  may  be  made  to  create  a  lien 
upon  property  not  yet  acquired  by  the  party 


agreeing  to  give  the  lien,  or  not  yet  in  exist- 
ence. In  such  case  the  lien  agreed  for  attaches 
from  the  time  when  the  party  agreeing  to  give 
it  acquires  an  interest  in  the  thing  to  the  ex- 
tent of  such  interest."  Under  this  statute  the 
original  contract,  ipso  facto,  immediately  upon 
the  acquirement  or  creation  of  such  property, 
awakens  and  brings  into  life  the  lien  agreed 
upon;  as  between  the  parties  thereunto  no 
further  action  is  necessary  or  required  to  be 
done.  It  is  also  valid  as  to  the  third  parties, 
if  the  mortgage  is  on  file  when  the  lien  at- 
taches, and  it  need  not  be  refiled  after  the  prop- 
erty comes  into  existence.  Grand  Forks  Nat. 
Bank  v.  Minneapolis,  etc.,  Elevator  Co.,  6 
Dakota  357. 

1.  Common  Law  —  Mortgage  Vests  Eight  of 
Possession  in  Mortgagee  —  Alabama.  —  Heflin  v. 
Slay,  78  Ala.  180;  Ellington  v.  Charleston,  51 
Ala.  166. 

Arkansas.  —  Kannady  v.  McCarron,  18  Ark. 
166;  Sandels  &  H.  Ark.  Dig.,  §  5105.  See 
Brown  v.  Van  Meter,  27  U.  S.  App.  153,  62 
Fed.  Rep.  557,  applying  the  Arkansas  statute. 

Connecticut.  —  Clark  v.  Whitaker,  18  Conn. 
543,  46  Am.  Dec.  337;  Pease  v.  Odenkirchen, 
42  Conn.  415. 

Exceptions  as  to  mortgages  of  certain  pre- 
scribed classes  of  property  are  declared  by 
statute.    Conn.  Gen.  Stat.  1888,  §  3016. 

Illinois.  —  Whisler  v.  Roberts,  19  111.  274; 
Frank  v.  Miner,  50  111.  444;  Chipron  v.  Feikert, 
68  111.  284;  Giffert  v.  Wilson,  18  111.  App.  214; 
W.  O.  Tyler  Paper  Co.  v.  Orcutt-Killick  Litho- 
graphing Co.,  35  111.  App.  500.  See  2  Starr  & 
Curt.  Anno.  111.  Stat.  1896,  §  2743. 

Indiana.  —  Case  v.  Winship,  4  Blackf.  (Ind.) 
425,  30  Am.  Dec.  664;  Broadhead  v.  McKay, 
46  Ind.  595;  Johnson  v.  Simpson,  77  Ind.  412; 
Fay  v.  Burditt,  81  Ind.  433,  42  Am.  Rep.  142; 
Roberts  v.  Norris,  67  Ind.  386;  Lee  v.  Fox,  113 
Ind.  98;  Ross  v.  Menefee,  125  Ind.  437;  I 
Horner's  Ind.  Stat.  1896,  §  4913. 

Iowa.  —  Bean  v.  Barney,  10  Iowa  498;  I  Mc- 
Clain's  Anno.  Iowa  Stat.  1888,  §  3098. 

Kansas.  —  Wolfley  v.  Rising,  12  Kan.  535; 
Hamlyn  v.  Boulter,  15  Kan.  376;  Brown  v. 
James  H.  Campbell  Co.,  44  Kan.  237,  21  Am. 
St.  Rep.  274. 

Maine.  —  Pickard  v.  Low,  15  Me.  48;  Flan- 
ders v.  Barstow,  18  Me.  357;  Pierce  v.  Stevens. 
30  Me.  184;  Holmes  v.  Sprowl,  31  Me.  73; 
Stewart  v.  Hanson,  35  Me.  506;  Woodman  v. 
Chesley,  39  Me.  45;  Ramsdell  v.  Tewksbury, 
73  Me.  197. 

Maryland.  —  Jamieson  v.  Bruce,  6  Gill  &  J. 
(Md.)  72,  26  Am.  Dec.  557;  Evans  v.  Merrikin, 
8  Gill  &  J.  (Md.)  39;  McGuire  v.  Benoit,  33 
Md.  181. 

Massachusetts.  —  Holly  v.  Huggeford,  8 
(Pick.)  Mass.  73;  Brackett  v.  Bullard,  12  Met. 
(Mass.)  308. 

Minnesota.  —  Mann  v.  Flower,  25  Minn.  500; 
Fletcher  7 .  Neudeck,  30  Minn.  125. 

New  Hampshire.  —  Leach  v.  Kimball,  34  N. 
H.  568;  Ferguson  v.  Clifford,  37  N.  H,  S6. 

New  Jersey.  —  Miller  v.  Shreve,  29  N.  J.  L. 
250;  Sanderson  v.  Price,  21  N.  J.  L.  637. 

New  York.  —  Langdon  v.  Buel,  9  Wend.  (N. 
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Retention  of  Possession  as  Badge  of  Fraud.  —  Much  discussion  has  arisen  as  to  the 
effect  of  a  retention  of  possession  of  the  mortgaged  property  by  the  mort- 
gagor. There  is  no  doubt  that  such  a  retention  is  evidence  of  fraud  as  respects 
creditors  and  third  parties.  In  the  absence,  however,  of  further  provisions 
giving  the  mortgagor  a  right  to  sell  and  dispose  of  the  mortgaged  property, 
the  rule,  as  declared  by  the  later  American  and  English  cases,  seems  to  be 
that  such  a  retention  is  not  per  se  fraudulent,  but  merely  raises  a  presumption 
of  fraud  which  may  be  rebutted  by  evidence  showing  the  transaction  to  have 
been  fair  and  honest.1 

Character  of  Possession.  —  Possession  under  a  chattel  mortgage,  to  be  effectual, 
must  be  actual,  and  where  it  fails  to  be  so,  the  mortgage  is  either  fraudulent 
or  a  presumption  of  fraud  is  raised  as  against  third  parties.2 


Y.)  80;  Patchin  v.  Pierce,  12  Wend.  (N.  Y.)  62; 
Smith  v.  Acker,  23  Wend.  (N.  Y.)  654;  Fuller 
v.  Acker,  1  Hill  (N.  Y.)  473;  Burdick  v.  Mc- 
Vanner,  2  Den.  (N.  Y.)  170;  Willner  v.  Mor- 
rell,  40  N.  Y.  Super.  Ct.  222;  Mattison  v. 
Baucus,  1  N.  Y.  295;  Chadwick  v.  Lamb,  29 
Barb.  (N.  Y.)  518;  Shuart  v.  Taylor,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  251. 

Ohio.  —  Bates  v.  Wiles,  1  Handy  (Ohio)  532; 
Robinson  v.  Fitch,  26  Ohio  St.  659. 

Rhode  Island.  — Good  v.  Rogers,  (R.  I.  1895) 
31  Atl.  Rep.  264. 

Vermont.  —  Longey  v.  Leach,  57  Vt.  377. 

Wisconsin.  —  Morrow  v.  Reed,  30  Wis.  81; 
Manson  v.  Phoenix  Ins.  Co.,  64  Wis.  28,  54 
Am.  Rep.  573. 

In  Heflin  v.  Slay,  78  Ala.  182,  Clopton,  J., 
after  stating  the  rule  as  in  the  text,  said: 
"  The  mortgagor,  if  possession  remains  with 
him,  is  a  bailee  having  an  interest  in  the  prop- 
erty—  a  right  to  perform  the  appointed  condi- 
tion and  defeat  the  title.  An  express  stipula- 
tion, or  its  equivalent  in  respect  to  posses- 
sion, determines  the  rights  of  the  parties.  If 
the  mortgage  contains  a  restrictive  stipulation 
or  inconsistent  reservation,  or  expresses  con- 
ditions from  which  a  reasonable  implication 
arises  that  the  mortgagee's  right  to  posses- 
sion, as  incidental  to  his  right  of  property,  is 
postponed  until  default,  or  for  any  definite 
period,  the  right  to  possession  until  the  expira- 
tion of  the  specified  period  is  in  the  mortgagor. 
In  such  case  the  mortgagee's  right  of  posses- 
sion is  in  its  nature  reversionary." 

1.  Retention  by  Mortgagor  Not  Per  Se  Fraudu- 
lent—  England. — Alton  v.  Harrison,  L.  R.  4 
Ch.  622;  Martindale  v.  Booth,  3  B.  &  Ad.  498, 
23  E.  C.  L.  130;  Weaver  v.  Joule,  3  C.  B.  N. 
S.  309,  91  E.  C.  L.  309;  Reeves  v.  Capper,  5 
Bing.  N.  Cas.  136,  35  E.  C.  L.  54. 

Georgia.  —  Peck  v.  Land,  2  Ga.  I,  46  Am. 
Dec.  368. 

Indiana. — Watson  v.  Williams,  4  Blackf. 
(Ind.)  26,  28  Am.  Dec.  36;  Stix  v.  Sadler,  109 
Ind.  254. 

Nebraska.  —  Brunswick  v.  McClay,  7  Neb. 
137- 

New  York.  —  Griswold  v.  Sheldon,  4  N.  Y. 
581;  Fairbanks  v.  Bloomfield,  5  Duer  (N.  Y.) 
434;  Frost  v.  Mott,  34  N.  Y.  253;  Swift  v.  Hart, 
12  Barb.  (N.  Y.)  530. 

Ohio. — Collins  v.  Myers,  16  Ohio  547; 
Kleine  v.  Katzenberger,  20  Ohio  St.  no,  5  Am. 
Rep.  630. 

For  a  Full  Consideration  of  This  Subject,  see  the 
title  Fraudulent  Sales  and  Conveyances. 


Question  for  the  Jury.  —  The  question  of 
fraud  in  a  chattel  mortgage  which  permits  the 
mortgagor  to  retain  possession  of  the  chattels 
and  act  as  apparent  owner  is  for  the  jury  to 
decide.  Brett  v.  Carter,  2  Lowell  (U.  S.)  45S. 
And  where  evidence  of  good  faith  in  a  chattel 
mortgage  has  been  given,  to  rebut  the  pre- 
sumption of  fraud  arising  from  continued  pos- 
session by  the  mortgagor,  the  finding  of  the 
jury  thereon  is  conclusive.  Ostrander  v.  Fay, 
3  Abb.  App.  Dec.  (N.  Y.)  431. 

Good  between  Parties.  —  Although  the  mort- 
gagor retains  possession,  the  mortgage  will  not 
for  that  reason  be  void  as  between  parties 
thereto.  The  only  question  is  as  to  its  valid- 
ity against  subsequent  purchasers  and  bona 
fide  creditors.  Morrow  v.  Turney,  35  Ala. 
131 ;  Hackett  v.  Manlove,  14  Cal.  85;  Smith  v. 
McLean,  24  Iowa  322;  Golden  v.  Cockril,  1 
Kan.  259,  81  Am.  Dec.  510;  Johnson  v.  Jeffries, 
30  Mo.  423;  Smith  v.  Moore,  n  N.  H.  55. 

2.  What  Amounts  to  Transfer  of  Possession.  — 
Fiankhouser  v.  Fisher,  54  Kan.  738;  Moore  v. 
Shaw,  1  Kan.  App.  103;  Pierce  v.  Kelly,  25 
Oregon  95;  Moresi  v.  Swift,  15  Nev.  215; 
Crandall  v.  Brown,  18  Hun  (N.  Y.)  461. 

Where  an  agent  of  the  mortgagor  in  charge 
of  cattle  covered  by  the  mortgage  is  informed 
by  the  mortgagee's  agents  that  they  have  taken 
possession  of  the  cattle  under  the  mortgage, 
and  the  agent  of  the  mortgagor  thereupon 
agrees  to  hold  the  cattle  for  the  mortgagee, 
there  is  no  such  apparent  change  in  possession 
as  to  give  validity  to  the  transaction  as  against 
creditors  of  the  mortgagor.  Iowa  State  Bank 
v.  Taylor,  (Iowa  1896)  67  N.  W.  Rep.  680. 

The  agent  of  several  mortgagees  turned  pos- 
session over  to  other  mortgagees,  who  placed 
another  agent  in  possession.  The  latter  was 
held  to  be  in  possession  for  all  the  mortgagees. 
Chicago  Title,  etc.,  Co.  v.  D'Marr,  18  Mont.  568. 

Delivery  to  the  mortgagee's  agent  is  suffi- 
cient. Springfield  Engine,  etc.,  Co.  v.  Glazier, 
55  Mo.  App.  95.  And  see  Armstrong  v.  Ford, 
10  Wash.  64. 

Symbolical  Delivery. —  Homes  v.  Crane,  2 
Pick.  (Mass. )6o7;  Luckenback  v.  Brickenstein, 
5  W.  S.  (Pa.)  145;  Fry  v.  Miller,  45  Pa.  St. 
441;  Morrow  v.  Reed,  30  Wis.  81. 

Where  only  symbolical  delivery  of  mort- 
gaged chattels  can  be  made,  and  they  are  left 
where  the  right  of  possession  is  un;ertain, 
doubts  must  be  decided  in  favor  of  creditors 
and  against  the  mortgagee,  since  he  could 
have  protected  himself  by  filing  the  mortgage. 
Anderson  v.  Brenneman,  44  Mich.  198. 
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Doctrine  that  Mortgage  Does  Not  Transfer  Right  of  Possession.  —  In  some  States  where, 
as  an  effect  of  statutes  and  judicial  decisions,  the  equitable  theory  of  mort- 
gagcs  has  become  incorporated  into  the  law,  and  the  mortgage  dues  not  trans- 
fer title,  the  mortgagee  has  no  right  of  possession  before  a  breach  of 
condition.* 


Where  a  firm  of  which  the  mortgagor  is  a 
member  is  in  the  use  of  the  chattels,  an  agree- 
ment between  the  mortgagor  and  mortgagee, 
after  default  in  payment,  that  a  partner  of  the 
former  shall  retain  possession  for  the  latter, 
the  property  remaining  and  being  used  as 
before,  does  not  work  a  change  of  possession. 
Porter  v.  Parmley,  52  N.  Y.  185. 

Where  the  assignee  of  the  mortgagor  deliv- 
ered the  key  of  a  building  in  which  the  mort- 
gaged property  was  located,  and  the  mortgagee 
posted  on  the  door  of  this  building  a  notice 
that  he  had  taken  possession,  it  was  held  that 
his  possession  was  sufficient  against  an  attach- 
ing creditor.  Adlard  v.  Rodgers,  105  Cal. 
327- 

In  Heilbronner  v.  Lloyd,  17  Mont.  299,  it 
was  held  to  be  an  insufficient  change  of  pos- 
session that  the  mortgagee  went  to  the  mort- 
gagor's store  and  simply  remained  there  a  short 
time,  without  notifying  the  employees  of  the 
change  of  ownership  or  the  public  by  posting 
a  sign. 

Where,  under  a  mortgage  filed  when  exe- 
cuted, the  agent  of  the  mortgagee,  who  occu- 
pied a  part  of  the  same  building  as  the  mort- 
gagor, put  a  clerk  in  possession,  who  employed 
the  mortgagor  to  aid  him  in  carrying  on  the 
business,  and  new  books  were  opened,  and 
all  moneys  above  expenses  were  applied  to  the 
debt,  but  the  sign  was  not  changed,  it  was 
held  that  a  sufficient  change  of  possession  had 
taken  place.  In  re  Fisher's  Estate,  25  Oregon 
64,  38  Cent.  L  J.  77. 

Change  of  possession,  under  Hill's  Oregon 
Code,  subd.  40,  §  776,  which  provides  that 
every  mortgage  of  personal  property  capable 
of  immediate  delivery,  which  is  not  filed  or  re- 
corded, shall  be  presumptively  fraudulent  as  to 
creditors  of  the  mortgagor,  unless  it  is  accom- 
panied by  an  immediate  and  continued  change 
of  possession,  is  such  a  change  as  is  actual, 
not  constructive,  and  must  be  effected  in  a 
way  calculated  to  give  notice  to  the  public 
that  there  has  been  a  change  in  the  ownership 
or  control  of  the  property.  Pierce  v.  Kelly,  25 
Oregon  95. 

There  must  be  a  complete  change  in  the  do- 
minion and  control  of  the  property,  and  a  con- 
current or  joint  possession  with  the  mortgagor 
is  not  sufficient.  McKibbin  v.  Martin,  64  Pa. 
St.  352,  3  Am.  Rep.  588. 

The  owner  of  certain  machines  gave  a  chat- 
tel mortgage  thereon  to  the  defendant  as  a 
security  for  money  loaned.  The  mortgagor 
retained  possession  of  the  property.  The  ma- 
chines were  sometimes  sold  by  the  mortgagee, 
and  sometimes  by  the  mortgagor,  with  the  con- 
sent of  the  mortgagee.  The  mortgagor  sold  one 
of  the  machines  on  the  condition  that  the  pur- 
chasers should  have  a  certain  time  to  test  it, 
with  the  privilege  of  returning  it  if  unsatisfac- 
tory. It  was  agreed  between  the  mortgagor  and 
the  mortgagee  that  the  money  from  the  sale  of 
this  machine  should  be  applied  to  the  mortgage 
debt,  and  the  purchasers  were  notified  of  this 


agreement.  At  the  expiration  of  the  optional 
period  secured  by  their  contract,  the  purchas- 
ers refused  to  take  the  machine,  and  while  in 
their  possession  it  was  attached  by  a  judg- 
ment creditor  of  the  mortgagor.  It  was  held 
that  the  mortgage,  though  unrecorded,  was 
good  as  between  the  parties,  and  vested  the 
title  in  the  mortgagee;  that  the  equitable 
assignment  of  the  purchase  money  to  the 
mortgagee  carried  with  it  the  right  of  posses- 
sion of  the  machine  when  the  purchasers  de- 
clined to  complete  their  purchase;  that,  after 
the  notice  of  the  assignment  to  the  purchasers, 
the  mortgagor  no  longer  had  a  right  to  de- 
mand possession  as  against  the  mortgagee; 
that  it  was  a  question  of  fact  whether  the  trans- 
action between  the  mortgagor  was  fraudulent 
as  to  creditors,  and  if  it  was  not  fraudulent, 
there  was  no  such  right  of  possession  in  the 
mortgagor  as  to  render  it  constructively  fraud- 
ulent as  to  third  parties.  Caulfield  v.  Van 
Brunt,  173  Pa.  St.  428. 

1.  Mortgagee  Not  Entitled  to  Possession  —  Cali- 
fornia. —  California  Civil  Code,  2920,  2924, 
2986,  2987;  Sonoma  Valley  Bank  v.  Hill,  59- 
Cal.  107;  St.  Helena  Sav.  Bank  v .  Middlekauff, 
113  Cal.  463. 

The  former  rule  in  California  was  that  the 
mortgage  transferred  the  title  and  right  of  pos- 
session. Wildman  v.  Radenaker,  20  Cal.  615; 
Wilson  v.  Brannan,  27  Cal.  258.  See  Cal.  Laws 
1850,  p.  267;  Woods  v.  Bugbey,  29  Cal.  466; 
Hackett  v.  Manlove,  14  Cal.  85. 

Michigan.  —  Cadwell  v.  Pray,  41  Mich.  307. 

Mississippi.  —  Buck  v.  Payne,  52  Miss.  271; 
Elson  v.  Barrier,  56  Miss.  394;  Illinois  Cent. 
R.  Co.  v.  Hawkins,  65  Miss.  200.  See,  for  the 
former  doctrine  in  Mississippi,  Thornhill  v. 
Gilmer,  4  Smed.  &  M.  (Miss.)  153. 

Missouri.  —  Sheble  v.  Curdt,  56  Mo.  437  ; 
Barnett  v.  Timberlake,  57  Mo.  499:  Lafayette 
County  Bank  v.  Metcalf,  29  Mo.  App.  384; 
Chandlers.  West,  37  Mo.  App.  631;  Springate 
v.  Koppelman  Furniture  Co.,  51  Mo.  App.  1; 
Little  Rock  Bank  v.  Fisher,  55  Mo.  App.  51; 
Zeltman  v.  Commercial  Bank,  67  Mo.  App. 
672.  See,  as  applying  the  common  law,  Will- 
iams v.  Rorer,  7  Mo.  556;  Robinson  v.  Camp- 
bell, 8  Mo.  365. 

Montana.  —  Civ.  Code  1895,  §§  3810,  3813. 

Nebraska.  —  Musser  v.  King,  40  Neb.  892, 
42  Am.  St.  Rep.  700;  Bedford  v.  Van  Cott,  42 
Neb.  229;  Randall  v.  Persons,  42  Neb.  607: 
Camp  v.  Pollock,  45  Neb.  771;  Sharp  v.  John- 
son, 44  Neb.  165;  Gculd  v.  Armagcst,  46  Neb. 
897;  Murray  v.  Loushman,  47  Neb.  256. 

North  Dakota.  — Civ.  Code  1895,  §  4714. 

Oklahoma.  —  Hixon  v.  Hubbell,  (Okla.  1896) 
44  Pac.  Rep.  222. 

Texas.  —  Austin  First  Nat.  Bank  v.  Western 
Mortg.,  etc.,  Co.,  86  Tex.  636;  Howard  v. 
Parks,  1  Tex.  Civ.  App.  603. 

Washington.  —  Bvrd  v.  Forbes,  3  Wash.  Ter. 
318;  Silsby  v.  Aldr'idge,  1  Wash.  117;  Kerron 
v.  North  Pac.  Lumbering,  etc.,  Co.,  1  Wash. 
241;  Say  ward  v.  Nunan,  6  Wash.  87. 
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b.  Mortgagor  Stipulating  for  Possession  before  Breach.  —  Where 
the  title  passes,  chattel  mortgages  generally  stipulate  that  the  mortgagor  shall 
retain  possession  of  the  encumbered  property,  this  being  consistent  with  the 
purpose  of  such  transfers,  which  is  to  create  a  security  for  the  repayment  of  a 
debt.  The  right  of  possession  acquired  in  accordance  with  such  a  stipulation 
cannot  be  attacked  by  the  mortgagee  or  his  assigns  except  for  breach  of  con- 
dition.1 

Mortgagee  to  Take  Possession  upon  Contingency.  —  In  such  cases  it  is  frequently  pro- 
vided by  an  additional  stipulation  that  the  mortgagee  may  take  possession  in 
case  the  mortgagor  is  in  default,  or  sells  or  disposes  of  the  incumbent  property, 
or  attempts  to  do  so,  which  provisions  are  valid  and  enforceable.2 


1.  Mortgagor  in  Possession.  —  Fairbanks  v. 
Bloomfield,  5  Duer  (N.  Y.)  434;  Hull  v.  Carn- 
ley,  2  Duer  (N.  Y.)  log;  Thompson  v.  Van 
Vechten,  5  Abb.  Pr.  (N.  Y.  Super.  Ct.)  465; 
Johnson  v.  Simpson,  77  Ind.  412. 

Where  a  chattel  mortgage  provided  that  the 
mortgagor  might  hold  possession  until  the  ma- 
turity of  the  note  secured  by  the  mortgage,  and 
he  attempted  to  assert  his  lien  previous  there- 
to, it  was  held  erroneous  to  instruct  the  jury 
that  if,  before  the  mortgage  note  fell  due, 
the  mortgagee  was  informed  that  the  mort- 
gagor "was  disposing  of  the  property,  and 
endeavoring  to  put  it  beyond  his  reach,  it  was 
his  duty  to  secure  it  and  apply  it  to  the  pay- 
ment of  the  note."  Thorn  v.  Pinkham,  84  Me. 
101,  30  Am.  St.  Rep.  335. 

The  fact  that  the  mortgagee  believes  that 
the  mortgagor  does  not  intend  to  return  to 
his  house  will  not  justify  him  in  entering 
the  mortgagor's  premises  and  taking  away 
the  mortgaged  chattels.  A  right  to  enter  the 
premises  of  the  mortgagor  without  legal  proc- 
ess is  not  essential  to  the  security  of  a  mort- 
gagee, nor  does  the  existence  of  that  relation 
imply  such  permission.  McLeod  v.  Jones,  105 
Mass.  403,  7  Am.  Rep.  539. 

Possession  is  prima  facie  evidence  of  the 
right  thereto.  Rogers  v.  King,  66  Barb.  (N. 
Y.)  495- 

Statutes  —  Removal  of  Property  from  County.  — 

The  Texas  Rev.  Stat.,  §  3333  (1897)-  give  the 
mortgagee  the  right  of  immediate  possession 
on  removal,  without  his  consent,  of  the  prop- 
erty from  the  county.  Hargadine-McKittrick 
Dry-Goods  Co.  v.  Jacksboro  First  Nat.  Bank, 
(Tex.  Civ.  App.  1896)  37  S.  \V.  Rep.  622. 
See  also  Civ.  Code  Ky.,  §  249. 

2.  Wells  v.  Chapman,  59  Iowa  658. 
Condition  that  Mortgagee  shall  Take  Possession 

of  Property  Attached  or  Assigned. —  Permission 
in  the  mortgage  to  the  mortgagee,  enabling 
him  to  take  and  sell  the  property  if  it  should 
be  attached,  is  valid.  Donahoe  v.  Gillon,  167 
Mass.  24. 

Permission  to  take  possession,  if  the  prop- 
erty is  assigned,  is  a  valid  and  enforceable 
condition.  Rindskopf  v.  Vaughan,  40  Fed. 
Rep.  394. 

What  Amounts  to  Breach  of  Condition  against 
Attachment.  —  A  mortgage  executed  by  a  hus- 
band and  wife  permitted  the  mortgagee  to  take 
possession  if  the  creditors  of  the  mortgagor 
should  attach  the  property.  A  creditor  of  the 
husband  attached  the  property,  but  the  wife 
contended  against  him  that  the  property  was 
hers,  which  claim  was  allowed  after  a  trial, 


and  the  attachment  was  withdrawn  and  a 
settlement  made.  In  an  action  against  the 
mortgagee  to  recover  possession  it  was  held 
that  these  facts  did  not  constitute  a  breach  of 
the  condition  of  the  mortgage.  Watson  v. 
Buckler,  29  Oregon  235. 

Sale  to  Pay  Existing  Debt  as  a  Breach.  —  Where 
a  chattel  mortgage  gave  the  mortgagee  a  right 
of  possession  in  case  of  any  actual  or  attempted 
sale,  assignment,  disposal,  or  removal  of  the 
whole  or  any  part  of  the  property,  a  sale  of  a 
portion  in  payment  of  an  existing  debt  is  such 
a  violation  of  the  condition  as  authorizes  the 
mortgagee  to  seize  the  goods.  Laing  v.  Per- 
rott,  48  Mich.  298. 

Construction  of  Instrument  Providing  for  Double 
Contingency.  —  Where  a  mortgage  given  to 
secure  two  promissory  notes  provided  that  the 
mortgagor  should  retain  possession  until  de- 
fault, "  and  until  the  nonpayment  of  said  two 
promissory  notes  at  maturity,''  it  was  held  that 
the  mortgagees  could  not  maintain  an  action 
of  replevin  for  the  property  before  one  of  the 
notes  matured,  although  the  other  note  was 
overdue  and  unpaid,  and  the  mortgagor  was  in 
default  in  other  respects.  McGuire  v.  Benoit, 
33  Md.  181. 

Mortgagor  to  Hold  "at  the  Will  of"  the  Mort- 
gagee.—  Where  a  mortgage  of  a  stock  of  goods 
provided  that  the  mortgagor  should  retain  pos- 
session until  default,  "or  any  attempt  to  levy, 
attach,  or  in  any  war  dispose  of  or  remove  any 
of  the  property  hep  1  mortgaged,  but  always 
at  the  will  of  "  the  mortgagee,  it  was  held  that 
the  suspension  of  business  by  the  mortgagor 
was  not  such  a  breach  of  the  conditions  of  the 
mortgage  as  entitled  the  mortgagee  to  posses- 
sion, and  it  was  declared  that  the  phrase 
"  the  will  of  "  the  mortgagee  was  to  be  inter- 
preted as  subordinate  to  its  context  and  the  in- 
strument as  a  whole.  Anderson  v.  Holmes,  14 
S.  Car.  162. 

Deed  of  Trust  —  Provision  for  Trustee  Taking 
Possession.  —  The  powers  of  a  trustee  in  a  deed 
of  trust,  so  far  as  they  relate  to  the  sale  of 
the  property  mortgaged,  must  be  construed 
strictly,  and  if  the  instrument  prov'des  that  it 
shall  be  the  duty  of  the  trustee  to  take  posses- 
sion and  sell  the  property  upon  the  request  of 
the  creditor,  if  the  debt  is  not  paid  at  maturity, 
the  trustee  is  not  entitled  to  possession  upon 
mere  default  until  a  request  from  the  creditors. 
Bowman  v.  Roberts,  58  Miss.  126. 

Authority  to  Take  and  Sell  "  at  Public  or  Private 
Sale."  A  stipulation  in  achattel  mortgage  that 
on  default  the  mortgagee  mij>ht  take  possession 
and  dispose  of  the  property  at  public  or  private 
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c.  Tin:  Insecurity  Clause.  — A  condition  frequently  appears  in  a  chat- 
tel mortgage  to  the  effect  that  a  mortgagee  may  take  possession  whenever  he 
shall  deem  himself  insecure,  thus  implying  1  that  the  mortgagor  is  to  retain 
possession  until  then. 

Doctrine  that  Mortgagee  May  Take  Possession  at  Will.  —  The  prevailing  opinion, 
at  least  in  those  states  where  the  mortgage  vests  title  in  the  mortgagee, 
is  that  such  a  provision  is  equivalent  to  giving  the  mortgagee  possession 
whenever  he  chooses  to  demand  it ;  *  and  a  previous  demand  for  payment 


sale  to  the  highest  bidder,  authorized  the  mort- 
gagee to  take  possession  of  the  property  and 
soil  the  same  to  such  person  as  would  offer  the 
highest  price  for  it.  It  gave  the  mortgagee  the 
right  to  determine  whether  it  would  be  ad- 
vantageous to  all  the  parties  interested  in  the 
property  to  sell  it  at  private  or  public  sale,  but 
in  so  doing  it  required  of  him  to  act  in  good 
faith.  This  mortgage  forbade  the  mortgagor 
to  remove  the  property  from  the  county,  and 
this,  in  connection  with  the  above  stipulation, 
was  held  to  prohibit  the  mortgagee  from  sell- 
ing the  property  in  another  county  at  private 
sale.    Scott  v.  Davis,  4  Kan.  App.  488. 

Giving  Second  Mortgage  Not  Attempt  at  Dis- 
posal. —  Giving  a  second  mortgage  is  not  an 
attempt  at  the  disposal  of  the  property,  within 
the  meaning  of  a  clause  in  the  first  mortgage 
allowing  the  mortgagee  to  take  possession  if 
the  mortgagor  should  attempt  to  dispose  of  the 
property.    Donovan  v.  Sell,  64  Minn.  212. 

Breach  of  Agreement  to  Keep  Property  Insured. 
—  The  mortgagors  in  a  chattel  mortgage 
agreed  to  insure  the  mortgaged  property  and 
keep  it  insured,  and  if  they  failed  to  do  so  the 
mortgagee  could  insure  it,  the  mortgage  be- 
coming security  for  premiums  paid,  the  same 
to  be  due  on  demand.  It  was  held  that  a 
breach  of  this  condition  did  not  give  the  mort- 
gagee the  right  to  take  possession,  but  that  he 
should  avail  himself  of  the  remedy  named  in 
the  instrument,  which  by  implication  excluded 
other  remedies.  Baldridge  v.  Dawson,  39  Mo. 
App.  527- 

Effect  of  Stipulation  that  Mortgagor  Shall  Give 
Notice  before  Taking  Possession.  — A  corporation 
mortgaged  certain  chattels,  which  were  subse- 
quently levied  on  under  executions  against  the 
corporation.  The  mortgage  stipulated  for  the 
payment  of  a  sum  in  instalments,  and  the  en- 
tire sum  was  to  become  due  upon  default  in 
any  instalment,  and  the  mortgagor  was  to  re- 
tain possession  until  such  default.  Also,  if 
any  judgment  was  entered  against  the  mort- 
gagor the  debt  was  to  become  due,  and  the 
mortgagee  was  to  take  possession.  In  case 
default  occurred  in  either  of  these  conditions, 
the  mortgagee  could  enter  any  place  where  the 
chattels  were  located,  and  take  possession  and 
carry  away  the  same,  after  giving  "  five  days' 
written  notice  "  to  the  mortgagor.  It  was  held 
that  the  five  days'  notice  was  not  a  condition 
precedent  to  the  vesting  of  the  right  of  posses- 
sion in  the  mortgagee,  but  only  of  the  right  of 
removal.  Leadbetter  v.  Leadbetter,  57  Hun 
(N.  Y.)  587,  32  N.  Y.  St.  Rep.  890. 

1.  Insecurity  Clause  —  Rights  of  Possession  in 
Meantime  in  Mortgagor.  —  Hall  v.  Sampson,  35 
N.  Y.  274.  91  Am.  Dec.  56,  overruling  on  this 
point  Rich  v.  Milk,  20  Barb.  (N.  Y.)  616.  See 
also  Hathaway  v.  Brayman,  42  N.  Y.  322,  1 


Am.  Rep.  524;  Letcher  v.  Norton,  5  111.  575- 
Sherman  v.  Clark,  24  Minn.  37. 

A  provision  of  this  kind  is  inconsistent  with 
the  mortgagee's  right  to  possession,  where  the 
conditions  upon  which  this  right  is  stipulated 
do  not  exist.    Woods  v.  Gaar,  93  Mich.  143. 

2.  Insecurity  Clause  —  Absolute  Discretion  in 
Mortgagee  —  Iowa.  —  Wells  v.  Chapman,  59 
Iowa  658;  Carroll  Bank  v.  Taylor,  67  Iowa  572. 

Kansas.  — Werner  v.  Bergman,  28  Kan.  6o„ 
42  Am.  Rep.  152. 

Minnesota.  —  Braley  v.  Byrnes,  21  Minn.  483. 
New  York.  —  Smith  v.  Post,  1  Hun  (N.  Y.) 
516. 

Wisconsin.  —  Huebner  v.  Koebke,  42  Wis. 
319;  Cline  v.  Libby,  46  Wis.  123,  32  Am.  Rep. 
700;  Evans  v.  Graham,  50  Wis.  450;  Gage  v. 
Wayland,  67  Wis.  566;  Hill  v.  Merriman,  72 
Wis.  483. 

If  the  mortgagor  wishes  to  retain  "posses- 
sion of  the  property  until  the  mortgagee  shall 
have  reasonable  grounds  to  deem  himself  in- 
secure, he  can  insert,  or  have  inserted,  a  stipu- 
lation to  that  effect  in  the  mortgage;  or  if  he 
wishes  to  go  still  further,  and  retain  posses- 
sion of  the  property  until  the  mortgagee  shall 
become  in  fact  insecure,  he  can  have  a  stipu- 
lation put  into  the  mortgage  to  that  effect. 
But  if  he  chooses  only  to  have  inserted  in  the 
mortgage  a  clause  that  he  shall  have  the  right 
to  the  possession  of  the  property  until  the 
mortgagee  shall  deem  himself  insecure,  then 
he  can  only  retain  the  property  until  the  mort- 
gagee does  in  fact  deem  himself  insecure;  and 
he  has  no  right  to  question  the  grounds  upon 
which  the  mortgagee  entertains  such  feelings 
of  insecurity.  He  cannot  say  to  the  mort- 
gagee, '  You  are  unreasonable;  you  have  no 
right  to  feel  insecure;  there  are,  in  fact,  no 
grounds  for  such  feelings  of  insecurity.'  The 
only  question  at  all  material  in  such  a  case  is 
whether  the  mortgagee  does  in  fact  so  feel ;  and 
if  the  mortgagee  claims  that  he  has  such  a 
feeling,  and  afterwards  on  the  trial  testifies 
that  at  the  time  he  took  possession  of  the 
property  he  had  such  a  feeling,  and  if  upon 
the  facts  of  the  case  it  is  possible  at  all  to  be- 
lieve that  any  person,  however  timid  and  fear- 
ful he  might  be,  might  have  had  such  a  feel- 
ing, then  it  should  be  held  that  the  mortgagee 
had  a  right  to  take  possession  of  the  property." 
Valentine,  J.,  in  Werner  v.  Bergman,  2S  Kan. 
60,  42  Am.  Rep.  152. 

Taking  Possession  Sufficient  Proof  of  Feeling  of 
Insecurity.  —  Under  such  a  clause  no  proof  is 
necessary  to  show  that  he  considered  himself 
insecure,  it  being  a  legal  presumption  that 
such  is  a  fact  when  he  takes  the  property  be- 
fore the  maturity  of  the  debt.  Smith  v.  Post, 
1  Hun  (N.  Y.)  516. 
Permission  of  the  Mortgagor  is  Not  Essential  to 
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of  his  debt  is  not  necessary.1 

Doctrine  that  Mortgagee's  Discretion  Is  Limited.  —  In  Other  states  it  is,  however,  dis- 
tinctly held  that  the  discretion  conferred  upon  the  mortgagee  by  such  a  con- 
dition is  not  an  arbitrary  one,  but  the  mortgagee  must  have  reasonable  grounds 
for  believing  himself  insecure,  and  must  take  possession  in  good  faith,2  or  show 
some  act  of  the  mortgagor  done  or  threatened  which  would  tend  to  impair  his 


empower  the  mortgagee  to  take  possession, 
where  the  instrument  stipulates  that  for  his 
additional  security  he  may  take  possession  at 
any  time  he  may  think  proper.  Braley  v. 
Byrnes,  21  Minn.  483. 

Stipulation  Providing  for  Possession  and  Sale.  — 
Where  a  chattel  mortgage  contained  a  provi- 
sion that  whenever  the  mortgagee  might  deem 
himself  insecure  he  might  take  possession  of 
the  mortgaged  property  and  sell  the  same,  ap- 
plying the  proceeds  of  the  sale  upon  the  note 
secured  by  the  mortgage,  but  contained  a 
further  provision  that  "  if  this  note  and  mort- 
gage shall  be  paid  on  or  before  the  maturity 
thereof,  then  this  mortgage  to  be  void,"  it  was 
held  that  both  provisions  should  be  construed 
together,  and  that  the  effect  thereof  was  to  give 
the  mortgagee  the  right  to  seize  the  property 
whenever  he  felt  himself  insecure,  but  that  he 
could  not  sell  until  after  the  maturity  of  the 
debt.  Carroll  Bank  v.  Taylor,  67  Iowa  572. 
To  the  same  effect  is  Koster  v.  Seney,  (Iowa 
1897)  69  N.  W.  Rep.  868.  See  also  Loeb  v.  Mil- 
ner,  21  Neb.  392;  Harder  v.  Hosp,  69  Wis.  288. 

But  where  the  mortgage  authorizes  the  mort- 
gagee, upon  default  in  payment,  or  whenever 
the  mortgagee  shall  choose  so  to  do,  to  take 
possession  of  the  mortgaged  property  and  sell 
the  same  "  to  pay  the  amount  due  or  to  be- 
come due,"  the  mortgagee  may  seize  and  sell 
the  property  mortgaged,  before  default  or  the 
breaking  of  any  condition.  Robinsons.  Gray, 
90  Iowa  699.  See  also  Schmittdiel  v.  Moore, 
101  Mich.  590. 

Maturity  of  Debt  Not  Essential.  —  In  Jones  v. 
Annis,  47  Kan.  478,  it  was  held  to  be  error  for 
the  court  to  refuse  to  charge,  when  requested 
to,  that  it  would  make  no  difference  whether  the 
debt  were  due  or  not,  provided  that  the  mort- 
gagee, when  he  took  the  chattels,  considered 
himself  insecure.  Also  Cole  v.  Shaw,  103 
Mich.  505.  But  where  the  mortgage  provided 
that  the  debt  should  become  due  before  the 
note  matured,  in  case  the  mortgagee  was  in 
danger  of  losing  his  security,  he  was  justified 
in  declaring  his  debt  due  where  the  goods 
were  taken  by  a  third  party.  Aultman  v. 
Silvis,  39  111.  App.  164.  See  also  Kennedy  v. 
Dodson,  44  Mo.  App.  550. 

1.  Huggans  v.  Fryer,  1  Lans.  (N.  Y.)  276. 
Notice  before  sale  of  the  property  by  the 

mortgagee  is  not  necessary.  Harris  v.  Lynn, 
25  Kan.  281,  37  Am.  Rep.  253;  Chamberlain 
v.  Martin,  43  Barb.  (N.  Y.)  607. 

2.  Furlong  v.  Cox,  77  111.  293;  Davenport  v. 
Ledger,  80  111.  574;  Roy  v.  Goings,  96  111.  361, 
36  Am.  Rep.  151;  Okarche  First  Nat.  Bank  v. 
Tc.u.  (Ok la.  1896)  46  Pac.  Rep.  474. 

Must  Show  Cause. — The  mortgagee  must 
show  some  ground  for  claiming  that  he  consid- 
ered himself  unsafe,  and  the  jury  must  decide 
from  his  evidence  offered  on  this  point  whether 
he  did  in  reality  feel  unsafe  or  merely  pre- 


tended to.  Hawver  v.  Bell,  (Supreme  Ct.)  46 
N.  Y.  St.  Rep.  447. 

"  If  this  were  so,  a  mortgagee  might  in- 
duce a  mortgagor  amply  to  secure  a  debt 
upon  the  implied  promise  that  credit  for  a  cer- 
tain length  of  time  would  be  given,  and  the 
instant  after  receiving  the  mortgage  declare 
that  he  felt  unsafe  and  insecure,  and  proceed 
at  once  to  foreclose  the  mortgage."  Newlean 
v.  Olson,  22  Neb.  717. 

Facts  Subsequent  to  Mortgage.  —  The  mort- 
gagee cannot  justify  his  taking  possession  by 
saying  that  he  deems  himself  insecure,  nor  can 
he  act  maliciously  or  from  caprice.  Facts  aris- 
ing after  the  giving  of  the  mortgage,  not  opin- 
ions or  questions  of  law,  must  be  shown  as 
grounds  for  his  belief  of  his  insecurity,  and 
these  facts  must  be  sufficient  in  the  minds  of 
the  jury  to  support  his  belief.  Barrett  v.  Hart, 
42  Ohio  St.  41,  51  Am.  Rep.  801. 

Minnesota.  —  In  this  state  the  statutes  declare 
that  a  mortgagee,  to  take  possession,  must  have 
just  cause  arising  from  facts  actually  existing 
which  would  constitute  a  reasonable  ground 
for  deeming  himself  insecure.  Deal  v.  Os- 
borne, 42  Minn.  102. 

Illinois. — Dickey,  C.  J.,  in  Roy  v.  Goings, 
96  111.  361,  36  Am.  Rep.  151,  reviews  the 
cases  in  that  state  and  states  the  law  as  fol- 
lows: "  The  mortgagee  under  such  a  mortgage 
had  the  right  to  judge  of  the  crisis  for  himself, 
subject  only  to  the  limitation  that  his  judg- 
ment must  be  exercised  in  good  faith  and  upon 
reasonable  grounds.  This  means  reasonable 
ground,  or  probable  cause,  to  think  or  believe 
or  feel  that  there  was  danger  which  rendered 
the  taking  of  the  property  by  him  proper  under 
the  agreement.  This  does  not  require  that 
there  should  be  actual  danger,  or  that  the  proofs 
should  furnish  the  court,  at  the  time  of  the 
trial,  with  reasonable  grounds  to  decide  that 
there  was  actual  danger.  It  was  sufficient  if, 
at  the  trial,  it  appeared  that  at  the  time  of  the 
taking  there  was  apparent  danger,  such  that  a 
reasonable  man  might  in  good  faith  act  upon 
it;  in  other  words,  there  should  be  reasonable 
grounds  to  believe  that  there  was  danger,  or 
that  he  did  not  act  without  probable  cause. 
*  *  *  In  such  case  the  mere  fact  that  the 
mortgagee  declares  that  he  feels  himself  un- 
safe and  insecure  is  not  conclusive.  When 
that  question  is  put  in  issue,  and  it  appears 
from  the  proofs  that  the  mortgagee  had  no 
probable  cause  or  reasonable  grounds  to  feel 
himself  unsafe  and  insecure,  the  taking  must 
be  held  unlawful;  but  it  is  not  essential  in 
such  case  that  there  should  be  real  cause  of 
danger.  It  is  not  necessary  that  the  debt 
should  in  fact  be  unsafe  or  insecure.  It  is  suffi- 
cient for  this  purpose  that  the  circumstances 
are  such  that  a  reasonable  man,  thus  situated, 
might  in  good  faith  believe  himself  unsafe  and 
insecure." 
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security.'  "  Reasonable  grounds  "  are  defined  to  be  such  circumstances  as  would 
lead  a   reasonably  prudent   man,  acting  in  good  faith,  to  believe  himself 

insecure.2 

</.  Mortgagor's  Possession  of  Stock  of  Goods  with  Power  of 
SALE.  —  A  much  vexed  question  in  the  law  of  chattel  mortgages  arises  where 
a  mortgage  is  given  on  a  stock  of  merchandise  which,  by  its  condition,  permits 
the  mortgagor  to  remain  in  possession  and  to  sell  the  property  mortgaged  in  the 
usual  course  of  trade.  A  mortgage  containing  a  provision  of  this  character  is, 
according  to  a  number  of  authorities,  fraudulent  in  law  as  to  creditors  of  the 
mortgagor  and  third  persons,  without  reference  to  the  bona  fides  of  the  mort- 
gage debt  or  the  intention  of  the  mortgagor  as  .to  fraud.3    According  to 


1.  Showing  Act  of  Mortgagor  Tending  to  Impair 
Security.  —  Hull  v.  Godfrey,  31  Neb.  204; 
Lichtenberger  v.  Johnson,  32  Neb.  185;  J.  I. 
Case  Plow  Works  v.  Marr,  33  Neb.  215; 
Rector-Wilhelmy  Co.  v.  Nissen,  35  Neb.  716; 
Brown  v.  Hogan,  (Neb.  1896)  69  N.  W.  Rep. 
100;  Humpfner  v.  Osborne,  2  S.  Dak.  310. 

Facts  Making  Possession  Valid.  —  The  mort- 
gagee is  justified  under  such  a  mortgage  in 
taking  possession  when  the  mortgagors  leave 
a  machine  exposed  to  the  weather  for  several 
months,  and  one  of  the  mortgagors  has  left  the 
country,  and  another  has  authorized  the  agent 
of  the  mortgagee  to  take  the  mortgaged 
machine.  J.  I.  Case  Plow  Works  v.  Marr,  33 
Neb.  215. 

If  the  mortgagee  has  good  reason  to  believe 
that  he  has  been  deceived  as  to  the  value  of 
the  property,  he  has  sufficient  reason  to  think 
himself  insecure.  Botsford  v.  Murphy,  47 
Mich.  536.  Also,  when  a  third  party  levies  on 
the  mortgaged  chattels.  Lewis  v.  D'Arcy,  71 
111.  648;  Beach  v.  Derby,  19  111.  617;  Wells  v. 
Chapman,  59  Iowa  658;  Ashley  v.  Wright,  19 
Ohio  St.  291;  Frisbee  v.  Langworthy,  11  Wis. 
375;  Welch  v.  Sackett,  12  Wis.  243.  Or  a  seiz- 
ure of  the  chattels  for  rent  due.  Conkey  v. 
Hart,  14  N.  Y.  22;  Carpenter  v.  Town,  Hill  & 
D.  Supp.  (N.  Y.)  72;  Russell  v.  Butterfield,  21 
Wend.  (N.  Y.)  300.  Or  where  the  mortgagee 
absconds  and  leaves  the  chattels  unprotected. 
O'Neil  v.  Patterson,  52  111.  App.  26. 

Receiver.  —  The  mortgagee  under  this  clause 
may  claim  the  property  from  a  receiver. 
Matthews  v.  Cooper,  (Supreme  Ct.)  49  N.  Y.  St. 
Rep.  792. 

Substantial  Diminution.  —  A  provision  permit- 
ting the  mortgagee  to  take  possession  if  the 
value  of  the  property  diminishes,  calls  for  a 
substantial  and  not  a  nominal  diminution  to 
justify  a  seizure.  Solomon  v.  Friend,  42  111. 
App.  407- 

Extension  of  Time.  —  The  mortgagee,  by  ex- 
tending the  time  for  payment  and  taking  a 
new  note  with  security,  certain  new  con- 
ditions being  agreed  upon,  does  not  lose  his 
right  to  take  possession  under  the  insecurity 
clause.    Fox  v.  Kitton,  19  111.  519. 

2.  Roy  v.  Goings,  96  111.  361,  36  Am.  Rep. 
151- 

Equivalent  Provisions.  —  A  provision  permit- 
ting the  mortgagee  to  take  possession  when- 
ever he  considers  his  claim  "  in  jeopardy  "  is 
equivalent  to  permission  to  take  whenever  he 
deems  himself  insecure.  McGraw  v.  Bishop, 
85  Mich.  72. 

Subsequent  Legislation  cannot  take  away  this 


right  from  the  mortgagee.  It  is  a  contract 
right.    Boice  v.  Boice,  27  Minn.  371. 

Taking  Possession  Two  Days  after  Execution  of 
Mortgage.  —  Taking  possession  under  the  in- 
security clause  only  two  days  after  the  exe- 
cution of  the  instrument,  although  it  is  pro- 
vided that  possession  shall  remain  in  the  mort- 
gagor, is  not  conclusively  fraudulent  as  to  third 
persons.    Hoey  v.  Pierron,  67  Wis.  262. 

Possession  Seized  before  Maturity  —  Eight  of 
Eedemption.  —  If  the  mortgagee  chooses  to  take 
possession  before  the  maturity  of  the  debt,  he 
confers  on  the  mortgagor  the  right  to  pay  the 
debt  and  retain  possession  of  the  property. 
Rice  v.  Kahn,  70  Wis.  323. 

3.  Mortgage  with  Power  of  Sale  Eeserved  Void 
Per  Se — United  States.  —  Robinson  v.  Elliott. 
22  Wall.  (U.  S.)  513. 

Alabama.  —  Benedict  v.  Renfro,  75  Ala.  121, 
51  Am.  Rep.  429;  Murray  v.  McNealy,  86  Ala. 
234,  11  Am.  St.  Rep.  33;  McDermott  v.  Eborn, 
90  Ala.  258;  O'Neil  v.  Birmingham  Brewing 
Co.,  101  Ala.  383;  Goetter  v.  Smith,  104  Ala. 
481;  Pugh  v.  Harwell,  108  Ala.  486. 

Arkansas.  —  Lund  v.  Fletcher,  39  Ark.  329, 
43  Am.  Rep.  270;  Martin  v.  Ogden,  41  Ark.  186. 

Colorado.  — t  Brasher  v.  Christophe,  10  Colo. 
284;  Roberts  v.  Johnson,  5  Colo.  App.  406; 
Chapman  v.  Sargent,  6  Colo.  App.  438;  Hall 
v.  Johnson,  21  Colo.  414. 

Connecticut.  —  Bishop  v.  Warner,  19  Conn. 
460;  Gaylor  v.  Harding,  37  Conn.  508.  But 
see  Lewis  v.  McCabe,  49  Conn.  141,  44  Am. 
Rep.  217;  Mack  v.  Story,  57  Conn.  407. 

District  of  Columbia.  —  Smith  v.  Kenney,  I 
Mackey  (D.  C.)  12;  Fox  v.  Davidson,  1  Mackey 
(D.  C.)  102. 

Florida.  —  Logan  v.  Logan,  22  Fla.  561,  I 
Am.  St.  Rep.  212;  Rogers  v.  Munnerlyn,  36 
Fla.  591. 

Idaho.  —  Lewiston  Nat.  Bank  v.  Martin,  2 
Idaho  700. 

Illinois.  —  Greenebaum  v.  Wheeler,  90  111. 
296;  Dunning  v.  Mead,  90  111.  376;  Huschle  v. 
Morris,  131  111.  587;  Deering  v.  Washburn,  141 
111.  153;  Barchard  v.  Kohn,  157  111.  579. 

Minnesota.  —  Horton  v.  Williams,  21  Minn. 
187;  Stein  v.  Munch,  24  Minn.  390;  Gallagher 
v.  Rosenfield,  47  Minn.  507;  Joseph  M.  Hayes 
Woolen  Co.  v.  Gallagher,  58  Minn.  502; 
Pierce  v.  Wagner,  64  Minn.  265.  See  also 
Filebeck  v.  Bean,  45  Minn.  307. 

Mississippi.  —  Iuka  Bank  v.  Doan,  (Miss. 
1894)  16  So.  Rep.  305;  Acme  Lumber  Co.  v. 
Hoyt,  71  Miss.  109;  Britton  v.  Criswell,  63 
Miss.  394.  See  Dodds  v.  Pratt,  64  Miss.  123; 
Hitchler  v.  Citizens'  Bank,  63  Miss.  403. 
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another  group  of  authorities  such  a  p: 
fraudulent  per  sc,  and  the  existence  of 
to  be  submitted  to  the  jury.1    A  full 

Missouri.  —  Brooks  v.  Wimer,  20  Mo.  503; 
Walter  v.  Wimer,  24  Mo.  63;  Reed  v.  Pelletier, 
28  Mo.  173;  State  v.  Tasker,  31  Mo.  445;  Stale 
v.  D'Oench,  31  Mo.  453;  Bullene  v.  Barrett, 
87  Mo.  185;  Petring  v.  Chrisler,  90  Mo.  649; 
Barton  v.  Sitlington,  128  Mo.  164;  Rock  Island 
Nat.  Bank  v.  Powers,  134  Mo.  432;  Smith  v. 
Ham,  51  Mo.  App.  433;  American  Oak  Leather 
Co.  v.  Wyeth  Hardware,  etc.,  Co.,  57  Mo.  App. 
297;  Martin-Perrin  Mercantile  Co.  v.  Perkins, 
63  Mo.  App.  310.  See  also  Tennant-Stribling 
Shoe  Co.  v.  Gallant,  53  Mo.  App.  423;  Atchison 
County  Bank  v.  Shackelford,  67  Mo.  App.  475. 

Montana.  —  Leopold  v.  Silverman,  7  Mont. 
266;  Rocheleau  v.  Boyle,  11  Mont.  457;  Heil- 
bronner  v.  Lloyd,  17  Mont.  299. 

Nebraska.  —  Tallon  v.  Ellison,  3  Neb.  63; 
Williams  v.  Evans,  6  Neb.  216;  Paxton  v. 
Smith,  41  Neb.  56.  See  Houck  v.  Heinzman, 
37  Neb.  463;  McDonald  v.  Bowman,  40  Neb. 
269. 

New  Hampshire.  —  Ranlett  v.  Blodgett,  17 
N.  H.  298,  43  Am.  Dec.  603;  Putnam  v. 
Osgood,  51  N.  H.  192;  Gerrish  v.  Gerrish,  63 
N.  H.  128. 

New  Mexico.  —  Speigelberg  v.  Hersch,  3  N. 
Mex.  185. 

New  York.  —  Griswold  v.  Sheldon,  4  N.  Y. 
581;  Edgell  v.  Hart,  9  N.  Y.  213,  59  Am.  Dec. 
532,  affirming  13  Barb.  (N.  Y.)  380;  Russell  v. 
Winne,  37  N.  Y.  591,  97  Am.  Dec.  755 ;  Hangen 
v.  Hachemeister,  114  N.  Y.  566,  11  Am.  St.  Rep. 
691;  Cook  v.  Bennett,  60  Hun  (N.  Y.)  8. 

Ohio.  —  Collins  v.  Myers,  16  Ohio  547;  Free- 
man v.  Rawson,  5  Ohio  St.  1;  Harman  v.  Ab- 
bey, 7  Ohio  St.  218;  Kleine  v.  Katzenberger, 
20  Ohio  St.  110,  5  Am.  Rep.  630. 

Oregon.  —  Orton  v.  Orton,  7  Oregon  479,  33 
Am.  Rep.  717;  Jacobs  v.  Ervin,  9  Oregon  52; 
Bremer  v.  Fleckenstein,  9  Oregon  266;  Aiken 
v.  Pascall,  19  Oregon  493.  But  see  Currie  v. 
Bowman,  25  Oregon  364. 

Tennessee.  —  Phelps  v.  Murray,  2  Tenn.  Ch. 
746;  State  Nat.  Bank  v.  Ebbert,  9  Heisk. 
(Tenn.)  153;  McCrasly  v.  Hasslock,  4  Baxt. 
(Tenn.)  [.  But  see  Reeves  v.  John,  95  Tenn. 
434- 

Texas.  —  I  Sayles's  Tex.  Civ.  Stat.  1889,  p. 
68;  Tex.  Rev.  Stat.  1895,  p.  510,  art.  2548; 
National  Bank  v.  Lovenberg,  63  Tex.  506; 
Duncan  v.  Taylor,  63  Tex.  645;  Peiser  v.  Peti- 
colas,  50  Tex.  638,  32  Am.  Rep.  621.  But  see 
P.  J.  Peters'  Saddlery,  etc.,  Co.  v.  Schoelkopf, 
71  Tex.  418;  Scott  v.  Alford,  53  Tex.  82;  Cleve- 
land v.  Empire  Mills,  6  Tex.  Civ.  App.  479. 

Utah.  —  See  Ewing  v.  Merkley,  3  Utah  406. 

Virginia.  —  Lang  v.  Lee,  3  Rand.  (Va.)  410; 
Spence  v.  Bagwell,  6  Gratt.  (Va.)  444;  Perry 
v.  Shenandoah  Nat.  Bank,  27  Gratt.  (Va.)  755; 
Williams  v.  Lord,  75  Va.  390;  Wray  v.  Daven- 
port, 79  Va.  19.  See  Quarlesv.  Kerr,  14  Gratt. 
(Va.)  48;  Marks  v.  Hill,  15  Gratt.  (Va.)  400; 
Norris  v.  Lake,  89  Va.  513. 

West  Virginia.  —  Kuhn  v.  Mack,  4  W.  Va. 
186;  Gardon  v.  Bodwing,  9  W.  Va.  121 ;  Claflin 
v.  Foley,  22  VV.  Va.  434. 

Wisconsin.  —  Place  v.  Langworthy,  13  Wis. 
629,  80  Am.  Dec.  758;  Steinart  v.  Deuster,  23 
Wis.  136;  Blakeslee  v.  Rossman,  43  Wis.  116; 
5  C.  of  L. — 63  q 


■ovision  does  not  render  the  mortgage 
fraud  in  such  cases  is  a  question  of  fact 
treatment  of  this  subject  will  be  found 

Fisk  v.  Harshaw,  45  Wis.  665;  Ryan  Drug  Co. 
v.  Hvambsahl,  89  Wis.  61.  But  see  Knapp  v. 
Deitz,  64  Wis.  31;  Stevens  v.  Breen,  75  Wis. 
595;  Rosenthal  v.  Vernon,  79  Wis.  245. 

1.  Fraud  a  Question  for  the  Jury  —  United 
States.  —  Brett  v.  Carter,  2  Lowell  (U.  S.)  458. 

Georgia.  —  See  Goodrich  v.  Williams,  50  Ga. 
425;  Johnson  v.  Patterson,  2  Woods  (U.  S.) 
443,  applying  Georgia  statutes  and  decisions. 

Indiana.  —  McFadden  v.  Fritz,  90  Ind.  590; 
Stix  v.  Sadler,  109  Ind.  254;  Fisher  v.  Syfers, 
109  Ind.  514;  New  v.  Sailors,  114  Ind.  407,  5 
Am.  St.  Rep.  632;  Fletcher  v.  Martin,  126 
Ind.  55. 

Iowa.  —  Hughes  v.  Cory,  20  Iowa  399;  Clark 
v.  Hyman,  55  Iowa  14,  39  Am.  Rep.  160; 
Sperry  v.  Etheridge,  63  Iowa  543;  Jaffray  v. 
Greenbaum,  64  Iowa  492;  Meyer  v.  Gage,  65 
Iowa  606.  And  see,  applying  the  Iowa  law, 
Etheridge  v.  Sperry,  139  U.  S.  266;  Mercantile 
Trust  Co.  v.  Wood,  60  Fed.  Rep.  346. 

Kansas.  —  Frankhouser  v.  Ellett,  22  Kan.  127, 
31  Am.  Rep.  171 ;  Cameron  v.  Marvin,  26  Kan. 
612;  Muse  v.  Lehman,  30  Kan.  514. 

Later  cases  modify  and  restrict  the  rule  as 
announced  in  the  cases  just  cited,  and  the 
court  appears  to  be  tending  towards  the  rule 
that  such  mortgages  are  void  per  se.  Leser  v. 
Glaser,  32  Kan.  546;  Brown  v.  Barber,  47 
Kan.  527;  Rathbun  v.  Berry,  49  Kan.  735,  33 
Am.  St.  Rep.  389;  Chapin  v.  Jenkins,  50  Kan. 
385;  Richardson  v.  Jones,  56  Kan.  501. 

Kentucky.  —  See  Ross  v.  Wilson,  7  Bush 
(Ky.)  29;  Vanmeter  v.  Estill,  78  Ky.  456. 
And  compare  Loth  v.  Carty,  85  Ky.  591;  Manly 
v.  Bitzer,  91  Ky.  598,  34  Am.  St.  Rep.  242. 

Maine.  —  Googins  v.  Gilmore,  47  Me.  9,  74 
Am.  Dec.  472;  Deering  v.  Cobb,  74  Me.  332,  43 
Am.  Rep.  596;  Williamson  v.  Nealey,  81  Me. 
447;  Sawyer  v.  Long,  86  Me.  541. 

Massachusetts.  —  Briggs  v.  Parkman,  2  Met. 
(Mass.)  258,  37  Am.  Dec.  89;  Fletcher  v.  Pow- 
ers, 131  Mass.  333;  Blanchard  v.  Cooke,  144 
Mass.  226.  See  Harriman  v.  Woburn  Electric 
Light  Co.,  163  Mass.  85. 

Michigan.  —  Oliver  v.  Eaton,  7  Mich.  ro8; 
Gay  v.  Bidwell,  7  Mich.  519;  Leland  v.  Coll- 
ver,  34  Mich.  418;  People  v.  Bristol,  35  Mich. 
28. 

New  Jersey.  —  Lister  v.  Simpson,  38  N.  J. 
Eq.  438. 

North  Carolina.  —  Young  v.  Booe,  11  Ired. 
L.  (N.  Car.)  347;  Cheatham  v.  Hawkins,  76  N. 
Car.  335,  80  N.  Car.  161;  Holmes  v.  Marshall, 
78  N.  Car.  262;  Phifer  v.  Ervvin,  100  N.  Car.  59. 

Oklahoma.  —  Hixon  v.  Hubbell,  (Okla.  1896) 
44  Pac.  Rep.  222. 

Rhode  Island.  — Jenckes  v.  Goffe,  I  R.  I.  511; 
Williams  Winsor,  12  R.  I.  9.  See  also  Will- 
iams v.  Briggs,  11  R.  I.  476,  23  Am.  Rep.  518; 
Cook  v.  Corthell,  1 1  R.  I.  482,  23  Am.  Rep.  518. 

South  Carolina.  —  Hirshkind  v.  Israel,  18  S. 
Car.  157;  Marshall  v.  Crawford,  45  S.  Car.  189. 

South  Dakota. — Greeley  v.  Winsor,  1  S. 
Dak.  117,  618;  Black  Hills  Mercantile  Co.  v. 
Gardiner,  5  S.  Dak.  246. 

Vermont.  —  Peabody  v.  Landon,  61  Vt.  318, 
15  Am.  St.  Rep.  903;  Bartlett  v.  Walker,  65 
Vt.  594. 
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elsewhere  in  this  work  to  which  reference  is  made.1 

Agreement  Outside  the  Mortgage.  —  Any  agreement  outside  the  instrument,  per- 
mitting the  sale  and  retention  of  the  proceeds,  whether  contemporaneous 
with  *  or  subsequent  3  to  the  execution  of  the  instrument,  will  have  the  same 
effect  as  if  stipulated  in  the  mortgage. 

Agreement  Inferred  from  Acts  of  Parties.  —  The  existence  of  such  an  agreement,  it 
is  held,  may  be  inferred  from  the  actions  of  the  parties,4  but  it  is  also  main- 
tained, in  a  jurisdiction  which  holds  these  mortgages  fraudulent  per  se,  that  such 
an  agreement  must  be  expressly  stated  in  the  body  of  the  instrument,  and 
cannot  be  gathered  by  implication.5 

Mortgagor  Appropriating  Proceeds.  —  Should  the  mortgagor,  under  an  agreement 
to  apply  the  proceeds  to  the  debt,  unlawfully  appropriate  them  to  his  own  use,. 


Washington.  —  Ephraim  v.  Kelleher,  4  Wash. 
243.  But  see  Wineburgh  v.  Schaer,  2  Wash. 
Ter.  328;  Langert  v.  Brown,  3  Wash.  Ter.  102; 
Byrd  v.  Forbes,  3  Wash.  Ter.  318. 

1.  See  the  title  Fraudulent  Sales  and  Con- 
veyances. 

2.  Contemporaneous  Agreement  Outside  Instru- 
ment—  Arkansas.  —  Gauss  v.  Doyle,  46  Ark. 
122. 

Florida. — Eckman  v.  Munnerlyn,  32  Fla.  367, 
37  Am.  St.  Rep.  109;  Pensacola  First  Nat. 
Bank  v.  Wittich,  33  Fla.  681. 

Illinois.  —  Simmons  v.  Jenkins,  76  111.  479. 

Indiana.  — New  Albany  Ins.  Co.  v.  Wilcox- 
son,  21  Ind.  355. 

Kansas.  —  Sedgwick  City  Bank  v.  Wichita 
Mercantile  Co.,  45  Kan.  346. 

Minnesota.  —  Mann  v.  Flower,  25  Minn.  500. 

Missouri. — Reed  v.  Pelletier,  28  Mo.  173; 
Donnell  v.  Byern,  69  Mo.  468;  Dobyns  v. 
Meyer,  95  Mo.  132;  Moser  v.  Claes,  23  Mo. 
App.  420;  Sparks  v.  Brown,  46  Mo.  App.  529; 
Jennings  v.  Sparkman,  48  Mo.  App.  246; 
Helm  v.  Helm,  52  Mo.  App.  615. 

New  Hampshire.  —  Ranlett  v.  Blodgett,  17  N. 
H.  298,  43  Am.  Dec.  603;  Coolidge  v.  Melvin, 
42  N.  H.  510;  Putnam  v.  Osgood,  51  N.  H. 
192:  Putnam  v.  Osgood,  52  N.  H.  148;  Wilson 
v.  Sullivan,  58  N.  H.  260;  Gibbs  v.  Parsons, 
64  N.  H.  66. 

New  York.  —  Marston  v.  Vultee,  8  Bosw. 
(N.  Y.)  129;  Ford  v.  Williams,  24  N.  Y.  359; 
Russell  v.  Winne,  37  N.  Y.  591,  97  Am.  Dec. 
755;  Frost  v.  Warren,  42  N.  Y.  204;  Yates  v. 
Olmsted,  56  N.  Y.  632;  Chatham  Nat.  Bank 
v.  O'Brien,  6  Hun  (N.  Y.)  231;  Southard  v. 
Benner,  72  N.  Y.  424;  Dolson  v.  Saxton,  11  Hun 
(N.  Y.)  565;  City  Bank  v.  Westbury,  16 
Hun  (N.  Y.)  458;  Bainbridge  v.  Richmond,  17 
Hun  (N.  Y.)  391;  Ball  v.  Slafter,  26  Hun  (N. 
Y.)  353;  Smith  v.  Cooper,  27  Hun  (N.  Y.)  565; 
Reynolds  v.  Ellis,  103  N.  Y.  115,  57  Am.  Rep. 
701;  Sperry  v.  Baldwin,  46  Hun  (N.  Y.)  120; 
Mandeville  v.  Avery,  124  N.  Y.  376,  21  Am.  St. 
Rep.  678;  Cook  v.. Bennett,  60  Hun  (N.  Y.)  8. 

Ohio.  —  Goodenough  v.  Harris,  1  Disney 
(Ohio)  53;  Morris  v.  Devou,  2  Disney  (Ohio) 
218;  Freeman  v.  Rawson,  5  Ohio  St.  r. 

Oklahoma.  —  Perry  Bank  v.  Cooke,  3  Okla. 
534- 

Oregon.  — Orton  v.  Orton,  7  Oregon  479,  33 
Am.  Rep.  717;  Fisher  v.  Kelly,  (Oregon  1896) 
4.6  Pac.  Rep.  146. 

Texas.  —  National  Bank  v.  Lovenberg,  63 
Tex.  506;  Duncan  v.  Taylor,  63  Tex.  645; 
Cook  v.  Halsell,  65  Tex.  1. 


Washington.  —  Ephraim  v.  Kelleher,  4  Wash. 
243;  Benham  v.  Ham,  5  Wash.  128,  34  Am.  St. 
Rep.  851. 

But  see  Heilbronner  v.  Lloyd,  17  Mont.  299. 
To  Support  Family.  —  Although  the  mortgage 
was  valid  on  its  face  as  to  the  application  of 
the  proceeds,  yet  a  parol  agreement  that  the 
mortgagors  might  retain  not  more  than  ten 
dollars  per  week  each  for  the  support  of  their 
families  was  held  to  have  invalidated  the  mort- 
gage. Wile  v.  Butler,  4  Colo.  App.  154; 
Greenebaum  v.  Wheeler,  90  111.  296.  But  see 
Sperry  v.  Etheridge,  63  Iowa  543. 

An  agreement  to  the  effect  that  the  mort- 
gagor may  retain  the  proceeds,  except  enough 
to  pay  the  mortgage  debt,  makes  the  instru- 
ment void.    Helm  v.  Helm,  52  Mo.  App.  615. 

To  Apply  Net  Proceeds  to  Mortgage  Debt.  — 
An  agreement  between  the  mortgagor  and 
mortgagee  that  the  former  shall  continue  in 
possession  of  the  property,  sell  the  same  in  the 
usual  course  of  trade,  and  apply  the  net  pro- 
ceeds to  the  mortgage  debt,  is  valid.  Mayer  v. 
Feig,  114  Ind.  577. 

3.  Subsequent  Agreement.  —  Smith  v.  Ham, 
51  Mo.  App.  433;  Putnam  v.  Osgood,  52  N.  H. 
148;  Wilson  v.  Wallace,  67  Vt.  646.  Compare 
State  v.  Roever,  55  Mo.  App.  448. 

4.  Agreement  Inferred  from  Acts.  —  Simmons 
v.  Jenkins,  76  111.  479;  Davenport  v.  Foulke, 
68  Ind.  382,  34  Am.  Rep.  265;  Sleeper  v.  Chap- 
man, 121  Mass.  404. 

The  mortgage  covered  a  stock  of  goods  and 
"  all  things  whatsoever,  now,  or  that  may  be 
hereafter  used,  bought,  or  belong  to  said  party 
of  the  first  part  in  the  course  of  his  usual  trade 
or  business,  same  to  be  kept  [in  his  store]."  It 
also  provided  for  seizure  in  case  of  sale  or  re- 
moval. The  evidence  showed  that  the  mort- 
gagor's store  was  kept  open,  and  that  he  kept 
a  clerk.  The  court  held  that  these  facts, 
together  with  the  clause  concerning  the  mort- 
gagor's "  usual  trade  or  business,"  were  suffi- 
cient to  justify  the  jury  in  finding  that  he 
was  selling  in  the  usual  course  of  trade  for  his 
own  use;  and  that  it  was  error  to  instruct  the 
jury  to  find  to  the  contrary  effect.  Eby  v.  Wat- 
kins,  39  Mo.  App.  27. 

To  arrive  at  the  true  meaning,  the  concur- 
rent acts,  surrounding  circumstances,  and  sub- 
sequent conduct  of  all  the  parties  that  reflect 
light  upon  the  original  intention,  are  taken  to- 
gether as  proper  matters  for  the  consideration 
of  the  court  or  jury  trying  the  issue.  Gauss 
v.  Doyle,  46  Ark.  122. 

5.  Baldwin  v.  Little,  64  Miss.  127. 
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the  mortgage  will  not  be  void  thereby.1 

Mortgagor  as  Agent.  —  The  mortgagor  may  act  as  agent  2  for  the  mortgagee, 
and  sell  the  goods,  and  receive  compensation  for  his  services.3 

2.  Right  to  Sell  and  Encumber  —  a.  Mortgagor  in  Possession  before 
Breach. — A  mortgagor  rightfully  in  possession,  and  previous  to  condition 
broken,  may  sell,  assign,  or  encumber  the  mortgaged  property,  subject  to  the 
mortgage  lien;4  but  the  purchaser  in  such  a  case  takes  only  the  mortgagors 
rights.6 

b.  Sale  with  Mortgagee's  Authority.  —  The  mortgagor  may  sell  the 
property,  discharged  of  the  mortgage,  with  the  authority  of  the  mortgagee.6 


1.  Agreement  to  Apply  Proceeds  on  Debt  — 
Mortgagor  Appropriating  to  His  Own  Use.  —  Bell 
v.  Fisher,  I  Kan.  App.  284;  Pugh  v.  Howell, 
108  Ala.  486;  Conkling  v.  Shelley,  28  N.  Y. 
360,  84  Am.  Dec.  348. 

The  sales  must  be  credited  on  the  mortgage, 
though  they  have  not  been  applied.  Ells- 
worth v.  Phelps,  30  Hun  (N.  Y.)  646. 

2.  Mortgagor  as  Agent  of  Mortgagee  —  Colo- 
rado. —  Wilcox  v.  Jackson,  7  Colo.  521. 

Kansas.  —  Frankhouser  v.  Ellett,  22  Kan. 
147,  31  Am.  Rep.  171 ;  Leser  v.  Glaser,  32  Kan. 
546;  Bliss  v.  Couch,  46  Kan.  400;  Gleason  v. 
Wilson,  48  Kan.  500;  Richardson  v.  Jones,  56 
Kan.  505. 

Maine. — Melody  v.  Chandler,  12  Me.  282; 
Allen  v.  Goodnow,  71  Me.  420;  Sawyer  v. 
Long,  86  Me.  541. 

New  Hampshire.  —  Wilson  v.  Sullivan,  58 
N.  H.  260. 

New  York. — Ford  v.  Williams,  24  N.  Y. 
359;  Conkling  v.  Shelley,  28  N.  Y.  360,  84  Am. 
Dec.  348. 

South  Dakota.  —  Lane  v.  Starr,  1  S.  Dak.  107. 

Texas.  —  Crow  v.  Red  River  County  Bank, 
52  Tex.  362. 

Wisconsin. —  Singer  v.  Wambold,  82  Wis.  233. 

The  mortgage  provided  for  possession  for  a 
limited  time  in  the  mortgagors  and  a  payment 
of  proceeds  to  mortgagees.  The  former  paid 
the  expenses  of  running  the  business,  replen- 
ished the  stock,  and  paid  salaries  to  members  of 
the  firm  and  some  debts  due  prior  to  the 
mortgage.  The  court  decided  that  a  fair  con- 
struction of  the  transaction  was  that  they 
were  agents  of  the  mortgagees.  Felner  v. 
Wilson,  55  Ark.  77. 

The  mortgagee  may  in  good  faith  retain  the 
salesman  of  the  mortgagor  as  his  agent.  Fink 
v.  Ehrman,  44  Ark.  310. 

A  mortgage  which  upon  its  face  permits  the 
mortgagor  to  sell  the  goods  and  pay  the  pro- 
ceeds to  the  banker  of  the  creditor,  after  de- 
ducting the  expenses  of  the  sale,  including  his 
wages,  is  not  void.  It  is  not  as  though  pro- 
vision was  made  for  the  maintenance  or  sup- 
port of  a  wife  or  child  of  the  mortgagor,  or  the 
mortgagors  themselves.  The  true  construc- 
tion is,  that  one  of  the  mortgagors  look  charge 
of  the  property  as  the  trustee  or  agent  of  the 
parties  interested.    Adlcr  v.  Claflin,  17  Iowa  89. 

3.  Miss  v.  Couch,  46  Kan.  400;  Gleason  v. 
Wilson,  48  Kan.  500. 

4.  Mortgagor  in  Possession  May  Sell  or  Encum- 
ber—  Alabama.  — Heflin  v.  Slay,  78  Ala.  180; 
Marks  v.  Robinson,  82  Ala.  69. 

Indiana. —  McFaddenf.  Hopkins,  81  Ind.459. 
Massachusetts.  —  Jones   v.  Goodwillie,  143 
Mass.  281. 
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Michigan.  —  Cadwell  v.  Pray,  41  Mich.  307. 

Minnesota.  —  Daly  v.  Proetz,  20  Minn.  411. 

Missouri.  —  La  Fayette  County  Bank  v. 
Metcalf,  40  Mo.  App.  494. 

Montana.  —  Davis  -'.  Blume,  I  Mont.  463. 

New  Jersey.  — Chapman  v.  Hunt,  13  N.  J. 
Eq.  370;  Mechanics  Bldg.,  etc.,  Assoc.  v.  Con- 
over,  14  N.  J.  Eq.  219. 

New  York.  ■ —  Hall  v.  Sampson,  35  N.  Y. 
274,  91  Am.  Dec.  56;  Hathaway  v.  Brayman, 
42  N.  Y.  322,  1  Am.  Rep.  524;  Hamill  v.  Gilles- 
pie, 48  N.  Y.  556. 

Wisconsin.  — Saxton  v.  Williams,  15  Wis. 
292. 

Where  the  mortgagor  delivered  to  the  mort- 
gagee sufficient  cotton  to  pay  the  mortgage 
debt,  and  received  back  the  mortgage  and  note, 
and  afterwards  sold  the  chattels  originally  cov- 
ered by  the  mortgage  to  a  third  party  to  whom 
he  showed  the  mortgage  and  note  and  declared 
that  the  mortgage  was  paid,  it  was  held  that 
the  purchaser  had  a  valid  title  to  the  chattels, 
although  the  mortgage  was  not  satisfied  of 
record,  and  a  prior  creditor  of  the  mortgagor 
had  seized  the  cotton  by  virtue  of  a  prior  lien 
on  it.    Wilkinson  v.  Solomon,  83  Ala.  438. 

5.  Purchaser  Takes  Subject  to  Mortgage  Lien.  — 
Cassidy  v.  Harrelson,  1  Colo.  App.  458;  Arnold 
v.  Stock,  81  111.  407;  Black  v.  Robinson,  61 
Miss.  54;  Sanford  v.  Duluth,  etc.,  Elevator 
Co.,  2  N.  Dak.  6;  Russell  v.  Fillmore,  15  Vt. 
130;  Hammond  v.  Plimpton,  30  Vt.  333. 

A  purchaser  from  a  mortgagor  stands  in  the 
place  of  the  mortgagor,  and  cannot  take  ad- 
vantage of  a  clause  in  the  mortgage,  permit- 
ting the  mortgagor  to  sell  in  the  usual  course 
of  trade,  to  attack  the  mortgage  as  fraudulent. 
Commercial  Nat.  Bank  v.  Davidson,  iS  Ore- 
gon 57. 

A  mortgage  empowered  the  mortgagee  to 
sell,  and  he  received  possession,  the  mortgagor 
reserving  one-half  of  the  proceeds.  A  second 
mortgage  was  given  subject  to  the  first.  It 
was  held  that  the  second  mortgagee  acquired 
the  right  to  that  portion  of  the  proceeds  re- 
served. Burnham  v.  Citizens'  Bank,  55  Kan. 
545- 

A  mortgage  of  the  mortgagor's  "  right,  title, 
and  interest  "  is  subject  to  a  prior  mortgage 
on  the  same  chattels.  Rosenbaum  v.  Foss,  (S. 
Dak.  1895)  63  N.  W.  Rep.  538. 

6.  Sale  Discharged  from  Lien  with  Mortgagee'* 
Consent.  —  Brandt-'.  Daniels,  45  111.  453;  Frick 
Co.  v.  Western  Star  Milling  Co.,  51  Kan.  370; 
Stafford  v.  Whitcomb,  8  Allen  (Mass.)  518;  Pratt 
v.  Maynard,  116  Mass.  388;  Littlcjohn  v.  Pear- 
son, 23  Neb.  192;  Gage  v.  Whittiei,  17  N.  H. 
312;  Patrick  7\  Meserve,  18  N.  H.  300. 

If  the  mortgagor  has  the  permission  of  the 
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This  Authority  May  Be  Implied,  cither  from  the  terms  of  the  mortgage  deed,1  or 
from  the  circumstances  of  the  particular  transaction,2  or  from  the  general 
course  of  dealing  of  the  parties.3 

No  Lien  for  Purchase  Money.  —  Where  the  mortgagee  authorizes  the  mortgagor 
to  sell,  he  has  no  lien  as  against  the  purchaser  for  unpaid  purchase  money.4 

Creditor  with  Notice  Cannot  Attach  Proceeds  of  Sale.  —  A  mortgage  giving  the  mort- 
gagor a  power  of  sale  is  constructive  notice,  when  recorded,  of  such  power  of 
sale,  and  actual  knowledge  that  certain  moneys  were  proceeds  of  such  sale 
renders  a  creditor  of  the  mortgagor  attaching  them  liable  to  the  mortgagee.5 

c.  Wrongful  Sale  or  Mortgage.  —  If  the  mortgagor  sells  without  the 
consent  of  the  mortgagee,  and  in  derogation  of  the  mortgage,  the  sale  consti- 
tutes a  breach  of  condition  and  authorizes  the  mortgagee  to  take  immediate 
possession  of  the  property,  or  to  maintain  an  action  for  conversion  against  the 
mortgagor, B  notwithstanding  the  mortgage  provides  that  the  mortgagor  may 
retain  possession  until  maturity  of  the  loan.' 

Thus  Where  a  Second  Mortgage  is  Given  Without  Notice  of  the  Prior  Mortgage,  and  the 
second  mortgagee  is  allowed  to  take  possession,  the  mortgagor  is  liable  for 
conversion. H 


mortgagee  to  sell,  and  does  sell  to  parties  who 
have  no  knowledge  of  the  mortgage,  the  mort- 
gagee is  estopped  from  claiming  the  property. 
Carter  v.  Fately,  G7  Ind.  427. 

Cannot  be  Delegated.  —  Such  a^'hority  to  sell 
cannot  be  delegated  where  di^ietion  is  to  be 
used  as  to  the  sale.  Drum  v.  Harrison,  83 
Ala.  384. 

Application  of  Proceeds.  —  Where  a  power  is 
given  to  sell  for  the  benefit  of  the  mortgagees, 
and  the  chattels  are  sold  partly  for  cash  and 
partly  on  credit,  the  proceeds  must  be  charged 
to  the  credit  of  the  mortgagees  whether  they 
have  received  them  or  not.  Warren  v.  Credit- 
ors, 3  Wash.  48. 

Mortgagee  Bound  by  Terms  of  Sale.  —  A  mort- 
gagee allowing  the  mortgagors  to  sell  the  goods 
in  the  usual  course  of  business  cannot  replevy 
a  portion  of  them  sold  on  credit.  Bryan  v. 
Johnson,  93  Iowa  243. 

1.  Abbott  v.  Goodwin,  20  Me.  408. 
Authority   May  Be   Verbal.  —  Holloway  v. 

Arnold,  92  Mo.  293;  Gage  v.  Whittier,  17  N. 
H.  312.    See  Dempsey  v.  State,  94  Ga.  766. 

Parol  consent  to  sell  is  not  affected  by  a 
statute  making  it  a  misdemeanor  to  sell  mort- 
gaged property  without  the  mortgagee's  con- 
sent.   Randol  v.  Buchanan,  61  Mo.  App.  445. 

2.  Jenckes  v.  Goffe,  1  R.  I.  511. 

3.  Pratt  v.  Maynard,  116  Mass.  388;  Ethe- 
ridge  v.  Hilliard,  100  N.  Car.  250;  Thompson  v. 
Blanchard,  4  N.  Y.  303. 

4.  Maier  v.  Freeman,  112  Cal.  8. 
If  the  mortgagee  permits  a  sale  he  cannot 

foreclose  because  no  proceeds  have  been  ap- 
plied to  the  mortgage.  Filgo  v.  Citizens'  Nat. 
Bank,  (Tex.  Civ.  App.  1896)  38  S.  W.  Rep.  237. 

5.  Rock  Springs  Nat.  Bank  v.  Luman, 
(Wyoming  1896)  43  Pac.  Rep.  514. 

Where  a  part  of  the  property  is  sold  on  ex- 
ecution, the  mortgagee  cannot  subject  it  to  his 
mortgage,  he  having  sufficient  property  to  sat- 
isfy his  lien  in  his  possession,  although  the 
purchaser  had  notice  of  the  mortgage.  Rose 
v.  Martin,  (Tex.  Civ.  App.  1895)  33  S.  W.  Rep. 
284. 

6.  Wrongful  Sale  without  Mortgagee's  Con- 
sent—  Alabama.  —  Heflin  v.  Slay,  78  Ala.  180. 
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Connecticut.  —  Ashmead  v.  Kellogg,  23  Conn. 


Maine.  —  Whitney  v.  Lowell,  33  Me.  318. 
Massachusetts.  —  Coles   v.    Clark,   3  Cush. 
(Mass.)  399;  Chamberlain  v.  Clemence,  8  Gray 
(Mass.)  389. 

Missouri.  —  La  Fayette  County  Bank  v.  Met- 
calf,  40  Mo.  App.  494;  National  Bank  of  Com- 
merce v.  Morris,  125  Mo.  343. 

North  Dakota.  —  Sandager  v.  Northern  Pac. 
Elevator  Co.,  2  N.  Dak.  3. 

South  Carolina.  —  Spriggs  v.  Camp,  2  Spears 
L.  (S.  Car.)  181 ;  Bellune  v.  Wallace,  2  Rich.  L. 
(S.  Car.)  80. 

Wisconsin.  —  Lowe  v.  Wing,  56  Wis.  31. 
By  statute  in  Vermont  it  is  provided  that  if  a 
mortgagor  sells  the  mortgaged  property  with- 
out the  copsent  of  the  mortgagee,  and  is  con- 
victed, the  mortgagee  may  recover  one-half  of 
the  penalty,  which  is  twice  the  value  of  the 
property;  if  he  is  acquitted,  the  mortgagee 
gets  nothing.  This  provision  does  not  pre- 
clude the  mortgagee  from  suing  in  trover. 
Drew  v.  Drew,  68  Vt.  70. 

Ratification.  —  As  to  what  amounts  to  a 
ratification  of  an  unauthorized  sale,  see  La 
Fayette  County  Bank  v.  Metcalf,  40  Mo.  App. 
494- 

7.  Whitney  v.  Lowell,  33  Me.  318;  Rosenfield 
v.  Case,  87  Mich.  295. 

8.  Millar  v.  Allen,  10  R.  I.  49. 
Purchase  from  Mortgagor  —  Mortgagee's  Consent 

Presumed.  —  By  Comp.  Laws  N.  Dak.,  §6933, 
it  is  a  felony  for  the  mortgagor  to  sell  mort- 
gaged chattels  while  the  mortgage  is  in  force, 
without  the  consent  of  the  mortgagee.  Never- 
theless, the  purchaser  from  the  mortgagor  has 
a  right  to  presume  consent  on  the  part  of  the 
mortgagee,  and  his  title  to  the  goods  is  valid, 
but  subject  to  the  mortgage  lien.  Sanford  v. 
Duluth,  etc.,  Elevator  Co.,  2  N.  Dak.  6. 

Mortgagee's  Conditional  Consent  to  Sale. —  Con- 
sent of  the  mortgagee  to  a  sale  of  the  mort- 
gaged chattels  on  the  condition  that  the  pro- 
ceeds should  be  applied  to  the  mortgage  debt 
will  not  divest  the  lien  as  between  the  parties 
unless  the  condition  is  performed.  Sanford  v. 
Munford,  31  Neb.  792. 
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d.  Mortgagor's  Power  to  Impose  Lien.  —  A  mortgagor  has  no  power 
by  virtue  of  his  possession  to  impose  a  special  lien  on  the  mortgaged  chattels 
which  will  take  precedence  over  the  mortgage,1  without  the  authority  of  the 
mortgagee,  express  or  implied,2  certain  statutory  liens  excepted.3  Knowledge 
on  the  part  of  the  mortgagee  that  the  property  is  being  used  under -circum- 
stances tending  to  create  a  lien  is  not  sufficient  to  imply  a  grant  of  authority 
on  his  part.4 

3.  Rights  of  Action  —  a.  MORTGAGOR'S  Rights  OF  ACTION  —  (i)  Against 
Mortgagee.  —  If  the  Mortgagee  has  Acquired  a  Lawful  Possession  of  the  chattels,  the  mort- 
gagor, having  neither  title,  possession,  nor  a  right  thereto,  cannot  maintain  an 
action  at  law  to  regain  possession  of  the  property,  but  must  resort  to  a  court 
of  equity.5 


Mortgagee's  Eights  under  Invalid  Mortgage. 

—  A  mortgagee  cannot  claim  possession  under 
an  invalid  mortgage,  although  given  this  right 
by  its  terms.    Ruiter  v.  Plate,  77  Iowa  17. 

Where  a  mortgagee  attempts  to  foreclose  a 
chattel  mortgage  given  without  consideration 
and  with  the  intention  of  defrauding  creditors, 
the  mortgagor  may  show  as  a  defense  the  real 
nature  of  the  transaction.  Bickford  v.  John- 
son, 36  Minn.  123. 

1.  Mortgagor  Cannot  Give  Lien  Taking  Priority 
of  Mortgage  —  Illinois.  — Charles  v.  Neigelsen, 

15  111.  App.  17. 

Michigan.  —  Reynolds  v.  Case,  60  Mich.  76. 
Missouri. — Vette  v.  Leonori,  42  Mo.  App. 
217. 

Nebraska.  —  Lanphere  v.  Lowe,  3  Neb.  131; 
State  Bank  v.  Lowe,  22  Neb.  68. 

New  Hampshire.  — Sargent  v.  Lsher,  55  N. 
H.  287,  20  Am.  Rep.  208. 

New  York.  —  Bissell  v.  Pearce,  28  N.  Y.  252; 
Jackson  v.  Kasseall,  30  Hun  (N.  Y.)  231. 

Ohio. — Smith  v.  Worman,  19  Ohio  St.  145. 

Vermont.  —  Ingalls  v.  Vance,  61  Vt.  582. 

See  also  Eisler  v.  Union  Transfer,  etc.,  Co., 

16  Daly  (N.  Y.)456;  Baumann  v.  Post,  16  Daly 
(N.  Y.)  385. 

Where  it  was  stipulated  that  certain  chattels 
should  not  be  removed  from  leased  property, 
but  should  secure  the  rent,  a  prior  or  even  sub- 
sequent mortgage  has  precedence.  Lanphere 
v.  Lowe,  3  Neb.  131;  Gandy  v.  Dewey,  28  Neb. 
175;  Smith  v.  Worman,  19  Ohio  St.  145. 

2.  Consent  of  Mortgagee.  —  Hammond  v. 
Danielson,  126  Mass.  294. 

"Undoubtedly  an  implied  consent  will  an- 
swer the  requirements  of  the  la  w,  and  in  every 
case  of  this  kind  the  inquiry  is  whether  such 
implied  consent  is  proved.  That  depends, 
where  animals  are  left  with  a  mortgagor  by  a 
mortgagee,  not  only  upon  the  terms  of  the  ex- 
press contract  in  relation  to  them,  but  also  upon 
all  the  circumstances  surrounding  the  transac- 
tion indicating  the  expectation  of  the  mort- 
gagee as  to  the  management  of  them  by  the 
mortgagor.  If  from  these  the  mortgagee  may 
be  presumed  to  have  understood  that  the  mort- 
gagor would  take  them  to  a  stable  keeper  to 
be  boarded,  and  no  objection  was  made,  such 
consent  should  be  implied;  otherwise  it  should 
not.  It  should  be  kept  in  mind  that  the  pur- 
pose of  a  mortgage  is  to  furnish  security,  and 
that  the  properly  is  usually  left  with  the  mort- 
gagor for  his  convenience,  with  an  understand- 
ing that  nothing  shall  be  done  or  permitted  by 
him  to  impair  the  security.    An  agreement 


which  will  defeat  the  purpose  of  the  transac- 
tion should  not  be  inferred  or  implied  against  a 
mortgagee  without  cogent  evidence.  A  mort- 
gage of  horses,  given  to  secure  performance 
of  an  act  in  the  distant  future,  is  worthless  if 
the  mortgagor  may  create  a  lien  upon  them  by 
putting  them  out  to  be  boarded.  It  is  true  that 
the  mortgagee  must  know  they  are  to  be  fed, 
and  that  it  will  cost  something  to  feed  them; 
but  that  in  itself  is  immaterial.  The  real  ques- 
tion is  whether  he  has  reason  to  believe,  and 
does  believe,  that  they  are  to  be  boarded  at  a 
livery  stable  or  kept  by  any  one  else  than  the 
mortgagor."  Knowlton,  J.,  in  Howes  v.  New- 
comb,  146  Mass.  76. 

3.  See  Beall  v.  White,  94  U.  S.  382;  Act 
Miss.,  April  5,  1872;  The  Norfolk,  2  Hughes 
[U.  S.)  123;  The  Granite  State,  1  Sprague  (U. 
S.)  277. 

Landlord's  Lien.  —  A  landlord's  lien  for  rent 
will  not  have  precedence  over  a  mortgage  exe- 
cuted before  the  rent  accrued.  Rand  v.  Bar- 
rett, 66  Iowa  731;  Hempstead  Real  Estate 
Bldg.,  etc.,  Assoc.  v.  Cochran,  60  Tex.  620. 

A  landlord's  lien  for  rent  is  superior  to  a 
mortgage  on  the  crops  growing  on  the  leased 
premises.  Jarratt  v.  McDaniel,  32  Ark.  598; 
Tomlinson  v.  Greenfield,  31  Ark.  557;  Buck  v. 
Lee,  36  Ark.  525. 

4.  Knowledge  of  Use  as  Creating  Implied  Con- 
sent.— •  Storms  v.  Smith,  137  Mass.  201;  Howes 
v.  Newcomb,  146  Mass.  76. 

Where  the  mortgagee  allowed  the  mortgagor 
of  machinery  to  finish  the  machinery,  this  fact 
would  not  give  the  mortgagor  a  lien  on  the 
machinery  which  would  take  precedence  of 
the  mortgage  or  authorize  him  to  create  such 
a  lien  by  hiring  labor  to  finish  the  work. 
Globe  Works  v.  Wright,  106  Mass.  207. 

5.  Mortgagor  Cannot  at  Law  Eecover  Possession 
from  Mortgagee.  —  Heyland  v.  Badger,  35  Cal. 
404;  Holmes  v.  Bell,  3  Cush.  (Mass.)  322; 
Brown  v.  Bement,  8  Johns.  (N.  Y.)  96;  Burdick 
v.  McVanner,  2  Den.  (N.  Y.)  170. 

Trover.  —  A  sale  of  the  property  by  a  mort- 
gagee in  possession,  before  foreclosure,  will 
not  sustain  an  action  of  trover  by  the  mort- 
gagor. Landoil  v.  Emmons,  97  Mass.  37; 
Wells  71.  Connable,  138  Mass.  513.  But  see 
Spaulding  7/.  Barnes,  4  Gray  (Mass.)  330;  Math- 
ews 71.  Fisk,  64  Me.  101. 

Subsequent  Mortgagee.  —  A  second  mortgagee 
cannot  sustain  an  action  of  trover  against 
a  prior  mortgagee  lawfully  in  possession. 
Hume  t.  Brack,  4  Litt.  (Ky.)  285. 

Wrongful  Taking  by  Mortgagee.  —  A  mort- 
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If,  However,  the  Mortgagor  Is  Lawfully  in  Possession,  and  the  Mortgagee  Wrongfully  Interferes 

with  his  possession,  as  by  seizing  the  chattels  before  default  where  the  mort- 
gage stipulates  that  possession  shall  remain  in  the  mortgagor  until  default,  he 
may  maintain  both  legal  1  and  equitable  actions.2 

If  the  Mortgagee  in  Possession  Disposes  of  the  Property  in  denial  of  the  title  or  interest 
of  the  mortgagor,  or  in  any  way  inconsistent  with  his  rights,,  the  mortgagor 
may  treat  such  disposal  as  a  conversion.3 

Measure  of  Damages.  —  Where  the  mortgagee  has  taken  possession  unlawfully, 
if  a  return  of  the  property  cannot  be  had  the  mortgagor  may  recover  only  the 
value  of  the  property  less  the  mortgage  debt.4 


gagce  taking  property  fraudulently  and  in  bad 
faith,  and  refusing  a  tender  of  the  debt  and  in- 
terest, afterwards  selling  the  chattels,  is  liable 
to  the  mortgagor  in  trover.  Harder  v.  Hosp, 
69  Wis.  288. 

An  absolute  bill  of  sale  which  the  vendor 
claimed  to  be  intended  as  a  mortgage,  but  which 
the  vendee  insisted  was  a  sale,  was  found  on 
trial  to  be  a  mortgage,  and  the  vendee  was  de- 
clared to  be  liable  in  trover  for  taking  posses- 
sion.   Clark  v.  Rideout,  39  N.  H.  238. 

Replevin.  —  A  mortgagee  in  possession  under 
a  void  mortgage  is  liable  to  the  mortgagor  in 
replevin.    McCartney  v.  Wilson,  17  Kan.  294. 

The  fact  that  the  consideration  was  illegal 
will  not  sustain  the  mortgagor  in  such  an 
action.  King  v.  Green,  6  Allen  (Mass.)  139. 
See  also  Dougherty  v.  Bonavia,  124  Mass.  210; 
Fikes  v.  Manchester,  43  111.  379. 

A  purchaser  of  chattels  under  a  warranty 
gave  to  the  vendor  a  mortgage  to  secure  notes 
given  for  the  purchase  money.  The  mort- 
gagee took  possession  under  his  mortgage,  and 
the  mortgagor  sued  in  replevin  and  set  up  the 
claim  that  the  damages  arising  from  a  breach 
of  the  warranty  were  sufficient  to  offset  the 
amount  due  on  the  mortgage.  It  was  held  that 
the  rights  of  the  parties  could  be  adjudicated 
in  such  an  action.  Hutt  v.  Bruckman,  55  111. 
441. 

Trespass.  — The  mortgagee  entering  the  prem- 
ises of  the  mortgagor  and  taking  and  carrying 
away  the  chattels  is  not  liable  in  trespass, 
whether  his  mortgage  gives  him  license  or  not. 
Burns  v.  Campbell,  71  Ala.  271;  Street  v. 
Sinclair,  71  Ala.  no;  McNeal  v.  Emerson,  15 
Gray  (  Mass.)  384;  Nichols  v.  Webster,  1 
Cha'nd.  (Wis.)  203. 

1.  Mortgagee  Wrongfully  Interfering  with 
Mortgagor's  Possession.  —  Pierce  v.  Hasbrouck, 
49  111.  23;  Niven  v.  Burke,  82  Ind.  455;  Jones 
v.  Smith,  123  Ind.  585;  Brown  v.  Phillips,  3 
Bush  (Ky.)  656;  Brink  v.  Freoff,  44  Mich.  69; 
Rail  v.  Cook,  77  Mich.  681;  Hall  v.  Sampson, 
35  N.  Y.  274,  91  Am.  Dec.  56;  Russell  v.  But- 
terfield,  21  Wend.  (N.  Y.)  300;  Ford  v.  Ran- 
som, 39  How.  Pr.  (N.  Y.  Super.  Ct.)  429; 
Blodgett  v.  Blodgett,  48  Vt.  32. 

Damages.  —  A  mortgagee  who  has  taken  pos- 
session of  a  mule  before  breach  of  condition  is 
not  liable  for  damages  to  a  crop  which  the 
mule  was  to  be  used  to  cultivate.  Jackson  v. 
Hall,  84  N.  Car.  489. 

A  sheriff,  in  an  action  of  replevin  against  a 
mortgagee  who  has  taken  such  goods  unlaw- 
fully from  him  after  attachment,  may  claim 
as  damages  the  value  of  the  chattels  over  the 
mortgage  debt.  Saxton  v.  Williams,  15  Wis. 
292. 


Where  the  mortgage  provides  that  the  pos- 
session shall  remain  in  the  mortgagor  until 
the  indebtedness  shall  become  due,  the  mort- 
gagor may  recover  the  property  by  replevin 
if  the  mortgagee  takes  it  previously  to  the 
maturity  of  the  debt.  Niven  v.  Burke,  82 
Ind.  455. 

A  usurious  mortgage  contained  a  clause 
authorizing  the  mortgagee  to  take  possession 
before  the  debt  became  due.  A  few  days  be- 
fore it  matured  the  mortgagor  gave  a  writing 
in  which  he  "  turned  over  "  the  property  to  the 
mortgagee.  Later,  the  mortgagee  carried 
the  property  away,  against  the  will  of  the 
mortgagor,  and  sold  it.  The  mortgage  was 
held  to  be  void  and  the  mortgagee  liable  in 
conversion.  Wetherell  v.  Stewart,  35  Minn. 
496. 

2.  Mortgagor's  Rights  in  Equity.  —  Ford  v. 
Ransom.  8  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  416. 

Equity  will  not  prevent  a  mortgagee  from 
exercising  his  right  to  take  possession  under 
the  "  insecurity  clause."  Cline  v.  Libby,  46 
Wis.  123,  32  Am.  Rep.  700. 

Receivers.  —  In  cases  where  it  appears  that 
the  rights  of  the  mortgagor  can  so  alone  be  pre- 
served, a  receiver  over  the  property  in  the 
hands  of  a  mortgagee  will  be  appointed.  Pat- 
ten v.  Accessory  Transit  Co.,  4  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  235.  See  also  Hammond  v. 
Solliday,  8  Colo.  610;  Quinn  v.  Brittain,  3  Edw. 
Ch.  (N.  Y.)  314;  Bayaud  v.  Fellows,  28  Barb. 
(N.  Y.)  451. 

The  rights  of  a  prior  mortgagee  are  not 
affected  by  the  appointment  of  a  receiver  nor 
by  his  disposition  of  the  property.  Lorch  v. 
Aultman,  75  Ind.  162. 

3.  Burton  v.  Randall,  4  Kan.  App.  593 

4.  Measure  of  Damages  against  Mortgagee.  — 
Burton  v.  Randall,  4  Kan.  App.  593;  Torp 
v.  Gulseth,  37  Minn.  135;  Deal  v.  Osborne,  42 
Minn.  102. 

The  mortgagor's  damages  for  unlawful  pos- 
session taken  by  the  mortgagee  are  the  value  of 
the  property  until  the  foreclosure  of  the  mort- 
gage. Gaar  v.  Lyon,  (Ky.  1896)  37  S.  W.  Rep.  73. 

In  Gauche  v.  Milbrath,  (Wis.  1897)  69  N.  W. 
Rep.  999,  the  measure  of  damages  was  held  to 
be  the  value  of  the  mortgagor's  right  to  the 
property  at  the  time  of  the  conversion,  which 
was  ascertained  by  subtracting  from  the  value 
of  the  property  the  amount  necessary  to  re- 
deem, with  interest  to  the  trial  day.  See  also 
Woods  v.  Gaar,  93  Mich.  143. 

A  mortgagee  wrongfully  taking  possession 
of  the  property  before  default  is  liable  for  its 
value,  if  it  cannot  be  returned,  at  the  time  of 
taking,  and  not  for  the  value  of  its  use  until 
default.  Finley  v.  Cudd,  42  S.  Car.  121. 
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(2)  Against  Third  Parties.  —  The  mortgagor  in  lawful  possession  has  the 
right  to  protect  his  possession  against  third  parties  by  appropriate  legal  reme- 
dies; 1  and  even  if  he  is  in  default,  but  still  has  possession,  he  has  an  interest 
sufficient  to  maintain  an  action  against  a  third  party  wrongfully  converting  the 
property.2 

b.  Mortgagee's  Rights  of  Action  —  (i)  Against  Mortgagor.  —  Where 
a  chattel  mortgage  contains  an  acknowledgment  of  a  specific  indebtedness 
from  the  mortgagor  to  the  mortgagee,  and  declares  that  the  property  therein 
described  is  transferred  as  security  for  the  payment  of  the  same,  the  mortgagee 
may  sue  for  the  debt  at  its  maturity  without  being  compelled  to  resort  first 
to  the  property.  This  rule  is  not,  however,  of  universal  application,  and  it 
has  been  decided,  under  a  statute  regulating  foreclosure,  that  a  mortgagee 
cannot  sue  on  his  debt,  but  must  foreclose,3  and  that  possession  of  the  mort- 
gagee acquired  through  attachment  is  a  conversion.4  The  better  rule  is  that 
a  mortgagee  may  choose  his  remedy,  or,  if  he  wishes,  make  use  of  all  his 
remedies  concurrently.5 

(2)  Against  Third.  Parties.  —  The  title  of  the  mortgagee  is  sufficient  to 
enable  him  to  bring  trover  or  trespass  against  any  third  party  who  has  unlaw- 
fully converted  the  chattels,  or  detinue  or  replevin  to  recover  their  possession.6 

Ind.  474;  Lorch  v.  Aultman,  75  Ind.  162; 
Downing  v.  Palmateer,  1  T.  B.  Mon.  (Ky.)  64; 
Jones  v.  Henry,  3  Litt.  (Ky.)  47;  Burtis  v. 
Bradford,  122  Mass.  129;  Thurber  v.  Jewett,  3 
Mich.  295;  Satterwhite  v.  Kennedy,  3  Strobh. 
L.  (S.  Car.)  457;  Johnson  v.  Murphy,  17  Tex. 
216;  Ambler  v.  Warwick,  1  Leigh  (Va.)  195. 
See  More  v.  Woodward,  83  N.  Car.  531;  Kiger 
v.  Harmon,  113  N.  Car.  406. 

The  mortgagee  has  two  remedies,  either  of 
which  he  may  pursue  at  his  election.  Wilson 
v.  Brannan,  27  Cal.  259;  Lee  v.  Fox,  113  Ind.  98. 

A  mortgagee  may  obtain  against  the  mort- 
gagor and  subsequent  purchasers  with  notice 
of  the  mortgage  a  personal  judgment  and  a 
decree  of  foreclosure.  Gunn  v.  Miller,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  278. 

If  the  mortgage  does  not  contain  a  declara- 
tion of  the  debt  or  a  promise  to  pay  between 
the  parties,  the  mortgagee  cannot  maintain  an 
action  to  recover  the  debt.  Weed  v.  Covill,  14 
Barb.  (N.  Y.)  242. 

Attachment  by  Mortgagee.  —  If  the  mortgagee 
attaches  the  property  covered  by  his  mortgage 
debt  he  thereby  waives  the  lien  of  his  mort- 
gage on  the  property.  Libby  v.  Cushman,  29 
Me.  429;  Whitney  v.  Farrar,  51  Me.  418; 
Evans  v.  Warren,  122  Mass.  303. 

Such  an  attachment  does  not  interfere  with 
any  right  of  the  mortgagor.  Buck  v.  Inger- 
soll,  11  Met.  (Mass.)  226.  Contra,  Muncie 
Nat.  Bank  v.  Brown,  112  Ind.  474;  Byram 
v.  Stout,  127  Ind.  195;  Thurber  v.  Jewett,  3 
Mich.  295. 

Replevin.  —  Replevin  will  lie  to  obtain  pos- 
session of  the  property  after  default.  Calkins 
v.  Clement,  54  Vt.  635. 

Receiving  Benefit  of  Mortgage  Sale.  —  Where 
the  mortgagees  have  received  the  benefit  of  the 
mortgagor's  sale,  they  cannot  sue  for  conver- 
sion.    Ftheridge  v.  Milliard,  100  N.  Car.  250. 

6.  Mortgagee  May  Bring  Trover  or  Trespass 
against  Third  Parties  —  Alabama.  —  Hopkins  v. 
Thompson,  2  Port.  (Ala.)  433;  Jones  v.  Web- 
ster, 48  Ala.  109. 

Indiana.  —  Duke  v.  Strickland,  43  Ind.  494; 
McFadden  v.  Hopkins,  81  Ind.  459. 
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Profits.  —  The  profits  of  a  threshing  machine, 
which  the  mortgagor  might  have  received  had 
it  not  been  wrongfully  seized  by  the  mort- 
gagee, are  too  conjectural  and  uncertain  to 
furnish  a  proper  basis  of  damages  for  the  con- 
version.   Cushing  v.  Seymour,  30  Minn.  301. 

Special  damages  can  be  set  off  against  the 
mortgage  debt.  Cushing  v.  Seymour,  30 
Minn.  301. 

The  amount  of  the  debt  should  not  be  de- 
ducted, for  if  it  were  the  mortgagee  would 
have  collected  his  debt  before  it  was  due. 
Manker  v.  Sine,  35  Neb.  746. 

1.  Mortgagor's  Rights  against  Third  Parties. 
—  Evans  v.  St.  Paul  Harvester  Works,  63  Iowa 
204;  Tallman  v.  Jones,  13  Kan.  438;  Collett  v. 
Jones,  2  B.  Mon.  (Ky.)  19,  36  Am.  Dec.  586; 
Ganong  v.  Green,  64  Mich.  488;  Gregory  v. 
North  Pac.  Lumbering  Co.,  15  Oregon  447. 

Mortgagor's  Right  Exclusive.  —  The  following 
cases  hold  that  a  mortgagee  has  no  power  to 
maintain  an  action  for  the  recovery  of  mort- 
gaged chattels  wrongfully  taken  from  a  mort- 
gagor legally  in  possession:  Hamilton  v. 
Mitchell,  6  Blackf.  (Ind.)  131;  Laubenheimer 
v.  McDermott,  5  Mont.  512;  Fairbanks  v. 
Bloomfield,  5  Duer  (N.  Y.)  434;  Brickley  v. 
Walker,  68  Wis.  563;  Fenn  v.  Bittleston,  8 
Eng.  L.  &  Eq.  483.  Contra,  McLeod  v.  Bern- 
hold,  32  Ark.  671. 

2.  Buddington  v.  Mastbrook,  17  Mo.  App. 
577- 

3.  By  Montana  Code  Civ.  Pro.  1887,  §  358, 
real  and  personal  mortgages  must  be  fore- 
closed in  the  same  manner,  and  only  in  that 
manner.  Therefore,  a  creditor  cannot  sue  on 
his  debt  and  attach  the  mortgagor's  property. 
Largey  v.  Chapman,  18  Mont.  563.  But  by 
such  attachment  the  mortgagee  does  not  lose 
his  lien.  Chicago  Title,  etc.,  Co.  v.  O'Marr, 
18  Mont.  568. 

4.  Chicago  Title,  etc.,  Co.  v.  O'Marr,  18 
Mont.  568. 

5.  Mortgagee  May  Choose  Remedy.  —  Tyson  v. 
Weber,  81  Ala.  470;  Pettibone  v.  Stevens,  15 
Conn.  19,  38  Am.  Dec.  57;  Juchter  v.  Boehm, 
*3  Ga.  71;  Muncie  Nat.  Bank  v.  Brown,  112 
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Against  officer.  —  A  mortgagee  in  possession  may  sue  an  officer  who  takes  the 
property  under  an  attachment  against  the  mortgagor.1 

By  intervening  in  the  Suit  and  obtaining  judgment  for  the  proceeds  from  the 
sale  of  the  property  he  waives  the  right  to  sue.2 

Assignment  of  Mortgage  Not  an  Assignment  of  Cause  of  Action  against  Officer.  —  An 
assignment  by  the  mortgagee  of  his  mortgage  and  note  is  not  an  assignment 
of  a  cause  of  action  that  he  may  have  against  the  sheriff  for  the  return  of 
the  mortgaged  chattels.3 


Kentucky.  —  Brown  v.  Phillips,  3  Bush  (Ky.) 
656. 

Maine.  — Melody  v.  Chandler,  12  Me.  282; 
Cutter  v.  Copeland,  iS  Me.  127;  Holmes  v. 
Sprowl,  31  Me.  73;  Hotchkiss  v.  Hunt,  49  Me. 
213. 

Massachusetts.  —  Woodruff  v.  Halsey,  8  Pick. 
(Mass.)  333,  19  Am.  Dec.  329;  Pratt  v.  Har- 
low, 16  Gray  (Mass.)  379;  Gooding  v.  Shea,  103 
Mass.  360,  4  Am.  Rep.  563. 

Michigan.  —  Harvey  v.  McAdams,  32  Mich. 
4731  Grove  r.  Wise,  39  Mich.  163;  Worthing- 
ton  v.  Hanna,  23  Mich.  530;  Wright  v.  Starks, 
77  Mich.  221. 

Minnesota.  —  Forepaugh  v.  Pryor,  30  Minn. 
35;  Fletcher  v.  Neudeck,  30  Minn.  125 ;  Adam- 
son  v.  Petersen,  35  Minn.  529;  Close  v.  Hodges, 
44  Minn.  204. 

Mississippi.  —  Stamps  v.  Gilman,  43  Miss. 
456. 

Missouri.  —  McCandless  v.  Moore,  50  Mo. 
5". 

New  York.  —  Howland  v.  Willett,  3  Sandf. 
(N.  Y.)  607;  Langdon  v.  Buel,  9  Wend.  (N.  Y.) 
80. 

Ohio .  —  Ashley  v.  Wright,  19  Ohio  St.  291. 

South  Carolina.  —  Montgomery  v.  Kerr,  I 
Hill  L.  (S.  Car.)  291. 

If  the  mortgage  is  recorded,  a  purchaser 
from  the  mortgagor  in  good  faith  is  liable  in 
conversion.    Ross  v.  Menefee,  125  Ind.  432. 

A  mortgagee  cannot  hold  a  third  party  for 
conversion  where  he  has  neither  possession  nor 
a  right  thereto.    Field  v.  Early,  167  Mass.  449. 

No  parol  understanding  between  the  mort- 
gagor and  mortgagee  respecting  the  possession 
of  mortgaged  chattels  can  afford  any  protec- 
tion against  the  mortgagee's  action  in  trover 
to  third  persons  who  have  unlawfully  con- 
verted the  property.  Harvey  v.  McAdams,  32 
Mich.  472. 

A  mere  naked  trespasser  sued  by  the  mort- 
gagee in  trover  for  the  conversion  of  the  prop- 
erty cannot  question  the  mortgagee's  dealings 
with  the  mortgaged  goods.  Broughton  v. 
Atchison,  52  Ala.  62.  And  the  mortgagee  may 
recover  the  full  value  of  the  property,  even  in 
excess  of  his  debt.  Adamson  v.  Petersen,  35 
Minn.  529. 

Where  the  mortgagor  of  goods,  of  which  the 
mortgagee  had  the  right  of  immediate  posses- 
sion by  a  mortgage  duly  recorded,  induced  the 
mortgagee,  by  false  and  fraudulent  representa- 
tions, to  allow  the  goods  to  remain  in  his  pos- 
session for  a  certain  period,  during  which  the 
mortgagor,  for  the  purpose  of  defrauding  the 
mortgagee,  sent  the  goods  to  an  auctioneer,  by 
whom  they  were  sold  and  the  proceeds  paid 
over  to  the  mortgagor,  it  was  held  that  the 
mortgagee  might  maintain  trover  against  the 
auctioneer  although  the  latter  did  not  partici- 
pate in  the  fraud  of  the  mortgagor  and  had  no 

1 


knowledge  in  fact  of  the  existence  of  the  mort- 
gage.   Coles  v.  Clark,  3  Cush.  (Mass.)  399. 

A  commission  merchant,  to  whom  mortgaged 
goods  are  consigned,  by  selling  the  same  is 
liable  for  conversion  to  the  mortgagee.  La 
Fayette  County  Bank  v.  Metcalf,  40  Mo.  App. 
494- 

A  voluntary  donee  or  a  bailee  may  show 
payment  of  the  mortgage  debt,  when  sued  in 
trover.    Sanders  v.  Knox,  57  Ala.  80. 

Demand  and  Refusal.  —  Refusal  to  restore 
goods  on  demand  is  only  evidence  of  a  con- 
version, and  whenever  a  conversion  can  be 
otherwise  proved,  by  showing  a  wrongful  dis- 
position of  the  property,  it  is  not  necessary  for 
the  plaintiff  to  prove  a  demand  and  refusal. 
Hogan  v.  Atlantic  Elevator  Co.,  (Minn.  1896) 
69  N.  W.  Rep.  1;  Adams  v.  Castle,  64  Minn. 
505. 

1.  Officer  Taking  Possession  under  Attachment. 

—  Moore  v.  Murdock,  26  Cal.  514;  Burchinell 
v.  Koon,  8  Colo.  App.  463;  Simmons  v.  Jen- 
kins, 76  111.  479;  McDaniel  v.  McHugh,  118 
Ind.  239;  Welch  v.  Whittemore,  25  Me.  86; 
Pratt  v.  Harlow,  16  Gray  (Mass.)  379;  Hen- 
drickson  v.  Walker,  32  Mich.  68;  Tannahill  v. 
Tuttle,  3  Mich.  104,  61  Am.  Dec.  480;  Eggle- 
ston  v.  Mundy,  4  Mich.  295;  Mattison  v. 
Baucus,  1  N.  Y.  295.  An  officer  is  liable  on  his 
bond  for  turning  over  the  mortgaged  chattels 
before  the  purchaser  has  complied  with  the 
conditions  of  the  mortgage.  Slifer  v.  State, 
114  Ind.  291;  Kackley  v.  State,  91  Ind.  437. 

A  levy  on  mortgaged  chattels  before  default 
attaches  only  to  the  mortgagor's  interest,  and 
the  mortgagee  after  default  may  maintain  re- 
plevin against  the  officer.  Campbell  v.  Wood- 
stock Iron  Co.,  83  Ala.  351. 

The  fact  that  the  value  of  chattels  taken  by 
an  officer  on  an  attachment  against  the  mort- 
gagor is  sufficient  to  cover  the  mortgage  debt 
and  the  debt  covered  by  the  attachment  is  no 
defense  in  an  action  of  replevin  by  the  mort- 
gagee.   McDonald  v.  Bowman,  40  Neb.  269. 

Must  Prove  Record.  —  A  mortgagee,  in  an 
action  to  replevy  the  chattels  from  the  sheriff, 
where  the  mortgagor  had  possession,  must 
prove  the  record  of  his  mortgage.  Griffis  v. 
Whitson,  3  Kan.  App.  437. 

Mortgagee  in  Possession.  —  A  mortgagee  right- 
fully in  possession  cannot  be  disturbed  in  his 
possession  by  a  levy  by  a  creditor  of  the  mort- 
gagor. Troy  v.  Smith,  33  Ala.  469;  Moore  v. 
Murdock,  26  Cal.  514;  Giffert  v.  Wilson.  18 
111.  App  214;  Prior  v.  White,  12  111.  261;  Pike 
v.  Colvin,  67  111.  227;  Durfee  v.  Grinnell,  69 
111.  371;  Stamps  v.  Gilman,  43  Miss.  456; 
Marsh  v.  Lawrence,  4  Cow.  (N.  Y.)  461. 

2.  Parker  v.  Panhandle  Nat.  Bank,  11  Tex. 
Civ.  App.  702. 

3.  McDonald;.  Richolson,  3  Kan.  App.  235. 
Measure  of  Damages.  —  If  any  third  person 
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Reversionary  interest.  —  The  mortgagee  may  bring  an  action  for  damages  to 
his  reversionary  interest  although  he  has  not  the  right  to  immediate  posses- 
sion. 1 

Mortgagor  Need  Not  be  Made  a  Party.  —  The  mortgagee  may  maintain  trover 
against  a  third  party  converting  the  chattels,  without  obtaining  judgment 
against  the  mortgagor  or  making  him  a  party  to  the  suit.2 

4.  Rights  of  Parties  after  Default  —  a.  Possession  by  the  Mortgagee  — 
(i)  In  General.  —  Upon  default  in  the  condition  of  a  chattel  mortgage  the 
mortgagee  has  a  right  to  immediate  possession.3 


unlawfully  takes  the  property  from  the  posses- 
sion of  the  mortgagor,  he  is  liable  for  more 
than  merely  nominal  damages.  Tallman  v. 
Jones,  13  Kan.  438. 

The  mortgagee  cannot  claim  damages  for  the 
loss  of  the  use  of  mortgaged  property.  Thomp- 
son v.  Scheid,  39  Minn.  102,  12  Am.  St.  Rep. 
619. 

The  measure  of  the  mortgagee's  damages  is 
the  value  of  the  property  not  exceeding  the 
mortgage  debt.  Kasperf.  Walla,  49  Neb.  288. 
See  also  Smith  v.  Phillips,  47  Wis.  202. 

He  can  recover  only  the  value  of  his  interest 
in  the  goods.    Becker  v.  Dunham,  27  Minn.  32. 

A  mortgagee  having  the  right  of  possession 
may  recover  the  full  value  of  the  property, 
even  in  excess  of  his  debt,  in  an  action  against 
a  stranger  who  shows  no  right  to  the  property. 
Adamson  v.  Petersen,  35  Minn.  529.  See  also 
Sherman  v.  Finch,  71  Cal.  68;  Irwin  v.  McDow- 
ell, 91  Cal.  119. 

1.  Forbes  v.  Parker,  16  Pick.  (Mass.)  462; 
Ferguson  v.  Thomas,  26  Me.  499;  Welch  v. 
Whittemore,  25  Me.  86;  Googins  v.  Gilmore, 
47  Me.  9,  74  Am.  Dec.  472;  Manning  v.  Mona- 
ghan,  23  N.  Y.  539. 

2.  Howard  v.  Burns,  44  Kan.  543;  Howard 
v.  Hutchinson  First  Nat.  Bank,  44  Kan.  549. 

3.  Possession  by  the  Mortgagee.  (See  supra, 
this  section,  Possession  of  the  Mortgaged  Prop- 
erty.)—  Brown  v.  Phillips,  3  Bush  (Ky.)  656; 
Lacey  v.  Giboney,  36  Mo.  320,  88  Am.  Dec. 
145;  Talman  v.  Smith,  39  Barb.  (N.  Y.)  390. 

If  the  mortgage  debt  is  due  and  unpaid  in 
whole  or  in  part,  the  mortgagee  is  entitled  to 
possession  simply  for  the  purpose  of  protect- 
ing his  security  and  satisfying  his  mortgage. 
Lathrop  v.  Cheney,  29  Neb.  454;  Taylor  v. 
Hodges,  105  N.  Car.  344. 

The  mortgagee  is  entitled,  in  the  absence  of 
fraud,  to  the  undisturbed  possession  of  the 
goods  for  disposal  according  to  the  terms  of 
the  contract.    Sheehan  v.  Levy,  i^Wash.  149. 

The  mortgagee  cannot  be  deprived  of  his 
possession  under  a  subsequent  levy  of  attach- 
ment on  execution  against  the  mortgagor. 
Nelson  v.  Wheelock,  46  111.  25. 

Enforcement  of  Possession  —  After  Forfeiture.  — 
A  mortgagee  may  enforce  his  right  to  posses- 
sion of  the  mortgaged  property,  after  forfeit- 
ure, by  actions  of  replevin  or  detinue  against 
the  mortgagor.  Morrison  v.  Judge,  14  Ala. 
182;  Mervinc7/.  White,  50  Ala.  388;  Brookover 
v.  Esterly,  12  Kan.  149;  Brown  v.  Phillips,  3 
Bush  (Ky.)  656;  Jackson  v.  Cunningham.  28 
Mo.  App.  354;  Leadbetter  v.  Leadbetter,  57 
Hun  (N.  Y.)  587,  32  N.  Y.  St.  Rep.  890;  Bates 
v.  Wilbur,  10  Wis.  415.  Or  against  a  stranger 
wrongfully  taking  the  goods  from  the  mort- 
gagor. Hopkins  v.  Thompson,  2  Port.  (Ala.) 
433;  Fuller  v.  Acker,  1  Hill  (N.  Y.)  473 ;  Calkins 


v.  Clement,  54  Vt.  635;  Welch  v.  Sackett,  12 
Wis.  243.  Or  against  levying  creditors  of  the 
mortgagor.  Wood  v.  Weimar,  104  U.  S.  786; 
Stringer  v.  Davis,  35  Cal.  25;  Nelson  v.  Whee- 
lock, 46  111.  25 ;  Mobley  v.  Letts,  61  Ind.  11 ;  Cary 
v.  Hewitt,  26  Mich.  228;  Macomber  v.  Saxton, 
28  Mich.  516;  Hendrickson  v.  Walker,  32  Mich. 
68;  Swift  v.  Hart,  12  Barb.  (N.  Y.)  530;  Spriggs 
v.  Camp,  2  Spears  L.  (S.  Car.)  181;  Frisbee  v. 
Langworthy,  11  Wis.  375. 

Partial  Payment  No  Defense.  —  Part  payment 
of  the  debt  is  no  defense  to  an  action  for  the 
recovery  of  the  goods.  Morrison  v.  Judge,  14 
Ala.  182;  Machette  v.  Wanless,  1  Colo.  225. 

Acceptance  of  part  payment  of  the  debt  does 
not  revest  the  title  in  the  mortgagor  divested 
of  the  lien.  Wallingford  v.  Aiken,  44  S.  Car. 
396. 

Full  Payment.  —  Payment  of  the  entire  debt 
is  an  adequate  defense.  Bellamy  -'.  Doud,  11 
Iowa  285. 

A  mortgagor  who  pays  the  debt  and  secures 
a  release  of  the  mortgage  while  an  action  in 
replevin  by  the  mortgagee  is  pending  is  en- 
titled to  judgment  in  that  action.  O'Connor 
v.  Van  Hoy,  29  Oregon  505. 

Usury.  —  The  pendency  of  a  replevin  suit  to 
recover  mortgaged  property  in  order  to  fore- 
close upon  it  enables  the  mortgagor  to  assert 
usury  against  the  mortgagee  in  that  action,  and 
hence  a  suit  to  enjoin  foreclosure  is  thereby 
barred.  (Code  Iowa,  §  3317.)  Treanor  -'.  Shel- 
don Bank,  90  Iowa  575. 

Void  Mortgage. —  The  mortgagee  cannot  re- 
tain possession  of  the  property  if  the  mort- 
gage proves  to  be  void.  Janvrin  v.  Fogg,  49. 
N.  H.  340. 

Possession  cannot  be  acquired  under  a  chat- 
tel mortgage  invalid  for  want  of  consideration, 
even  though  on  its  face  it  gives  possession  to 
the  mortgagee.    Ruiter  v.  Plate,  77  Iowa  17. 

Taking  Must  Be  Peaceable.  —  A  mortgagee 
may  not  commit  a  breach  of  peace  in  taking 
possession  of  goods  after  a  breach  of  condition. 
Kilpatrick  v.  Haley,  66  Fed.  Rep.  133;  Burns 
v.  Campbell,  71  Ala.  271;  Dreyfus  v.  Cage,  62 
Miss.  733. 

Nor  docs  a  stipulation  in  the  mortgage 
authorizing  the  mortgagee  to  enter  and  take 
possession  justify  a  violent  taking.  State  v. 
Boynton,  75  Iowa  753. 

A  mortgagee  of  personal  property  has  no 
right  to  take  it  out  of  the  mortgagor's  hands 
by  force  and  threats  although  the  law-day  has 
passed  and  the  mortgage  contains  an  express 
power  authorizing  him  to  take  possession  on 
default.  Thornton  v.  Cochran,  51  Ala.  415; 
McClure  v.  Hill,  36  Ark.  268. 

The  mortgagee  of  personal  property  has  an 
implied  irrevocable  license  to  enter  in  a  peace- 
able and  reasonable  manner  upon  the  premises 
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(2)  Must  be  Taken  within  a  Reasonable  Time.  —  He  must  use  due  diligence 
and  take  possession  within  a  reasonable  time  after  default,  or  he  will  lose  his 
lien  as  against  creditors  of  the  mortgagor  with  liens  attaching  subsequently  to 
the  default  and  before  he  has  taken  possession.1 

(3)  Possession  Good  against  All  the  World.  —  When  he  has  taken  possession, 
the  mortgage  being  valid  between  the  parties  and  made  in  good  faith,  he  has 
the  right  of  possession  against  all  the  world,  and  cannot  be  deprived  of  that 
possession  until  the  mortgage  debt  is  satisfied.2 

(4)  Mortgage  Securing  Several  Notes.  —  Where  several  notes  maturing  at 
different  dates  are  covered  by  the  mortgage,  and  failure  to  pay  any  of  the 
notes  constitutes  a  breach  of  condition,  the  mortgagee  may  take  possession  on 
the  first  default  3  or  may  delay  until  the  maturity  of  the  last  note.4 


of  the  mortgagor,  after  foreclosure,  and  take 
away  the  goods  mortgaged.  McNeal  v.  Emer- 
son, 15  Gray  (Mass.)  384. 

When  Permission  Not  Necessary.  —  Where  the 
mortgagee  is  authorized  by  the  mortgage  to 
take  possession  of  the  mortgaged  chattels  at 
any  time  he  may  think  proper,  he  may  take 
the  property  from  the  mortgagor's  possession 
without  his  permission.  Braley  v.  Byrnes,  21 
Minn.  482;  Street  v.  Sinclair,  71  Ala.  no. 

Acts  Colore  Officii.  —  A  mortgagee  who  enters 
the  premises  of  the  mortgagor  accompanied  by 
an  officer,  who  does  no  act  in  taking  posses- 
sion colore  officii,  does  not  commit  trespass. 
Holloway  v.  Arnold,  92  Mo.  293.  But  other- 
wise if  the  officer  claims  to  be  acting  by  virtue 
of  his  official  position,  and  takes  possession 
without  legal  process  or  under  void  process. 
Thornton  v.  Cochran,  51  Ala.  415;  Street  v. 
Sinclair,  71  Ala.  no. 

1.  Possession  to  be  Taken  within  Reasonable 
Time.  —  Reed  v.  Eames,  19  111.  594;  Cass  v. 
Perkins,  23  111.  382;  Reese  v.  Mitchell,  41  111. 
365;  Arnold  v.  Stock,  81  111.  407;  Burnham  v. 
Muller,  61  111.  453;  Silvis  v.  Aultman,  141  111. 
632;  Jones  v.  Noel,  38  111.  App.  374;  Richards 
v.  Matson,  51  III.  App.  530;  St.  Louis  Iron,  etc., 
Works  v.  Kimball,  53  111.  App.  637;  Hay  v. 
W.  W.  Kimball  Co.,  55  111.  App.  263;  Hewitt 
■v.  General  Electric  Co.,  61  111.  App.  168;  Blain 
v.  Manning,  36  111.  App.  216;  Travis  v.  McCor- 
mick,  1  Mont.  148. 

A  mortgagee  must  take  possession  within  a 
reasonable  time  after  default,  or  his  mortgage 
rights  become  subject  to  subsequent  mort- 
gages.   Brereton  v.  Bennett,  15  Colo.  254. 

What  is  a  reasonable  time  within  which  to 
take  possession  after  default,  depends  on  the 
situation  of  the  parties  and  the  circumstances 
of  the  case.  Arnold  v.  Stock,  81  111.  407.  See 
Jones  v.  Turck,  33  Iowa  246. 

A  mortgagee  who  delays  taking  possession 
of  the  chattels  after  default  cannot  replevy  the 
property  from  a  creditor  of  the  mortgagor 
without  paying  a  judgment  obtained  by  such 
creditor.  Hewitt  v.  General  Electric  Co.,  61 
111.  App.  168. 

Garnishment.  — A  mortgagee  of  personal  prop- 
erty which  has  never  come  into  his  posses- 
sion is  not  bound,  after  garnishment  by  an 
attaching  creditor  of  the  mortgagor,  to  take 
possession  of  the  property  for  the  benefit  of  the 
attaching  creditor;  and  he  cannot,  in  the  ab- 
sence of  fraud  or  collusion,  be  held  liable  for 
the  same,  though  it  exceeded  in  value  the 
amount  of  his  mortgage.  Curtis  v.  Raymond, 
29  Iowa  52;  Newton  First  Nat.  Bank  v.  Perry, 
29  Iowa  266. 


Indulgence  After  Law-Day. —  Indulgence  for 
an  unreasonable  time  after  the  law-day  of  a 
mortgage  is  a  circumstance  which  the  jury 
may  consider  in  determining  the  bona  fides  of  a 
mortgage  in  its  inception,  or  as  to  whether  the 
secured  debt  has  been  satisfied.  Mitcham  v. 
Schuessler,  98  Ala.  635. 

But  if  the  mortgage  is  bona  fide,  and  the  debt 
secured  is  not  paid,  no  indulgence  to  the  mort- 
gagor will  affect  the  validity  of  the  mortgage. 
Ware  v.  Hamilton  Brown  Shoe  Co.,  92  Ala.  145. 
See  also  Kelly  v.  Longshore,  78  Ala.  204; 
Pratt  v.  Nixon,  91  Ala.  192;  Bingham  v.  Van- 
degrift,  93  Ala.  283. 

Fraud.  —  Suffering  property  to  remain  in  the 
possession  of  the  mortgagor  after  default  has 
been  held  to  be  a  fraud  per  se,  and  not  open 
to  explanation.  Reed  v.  Eames,  19  111.  594; 
Atchison  v.  Graham,  14  Colo.  217.  See  also 
Jones  v.  Noel,  139  111.  377. 

On  the  other  hand,  it  has  been  held  that  fail- 
ure to  take  possession  of  mortgaged  property 
when  the  debt  is  due  does  not,  in  the  absence 
of  fraud,  destroy  the  mortgage  lien.  Scott 
v.  Davis,  4  Kan.  App.  488. 

A  chattel  mortgage  is  not  avoided  by  the 
failure  of  the  mortgagee  to  foreclose  immedi- 
ately on  default.    Houck  v.  Linn,  48  Neb.  227. 

2.  Marsh  v.  Wade,  1  Wash.  538.  See  Lyon 
v.  Ballentine,  63  Mich.  97,  6  Am.  St.  Rep.  284; 
Worthington  v.  Hanna,  23  Mich.  530. 

3.  Mortgage  Securing  Several  Notes.  —  Barbour 
v.  White,  37  111.  164;  Cleaves  v.  Herbert,  61 
111.  126;  McConnell  v.  Scott,  67  111.  274;  Bur- 
ton v.  Tannehill,  6  Blackf.  (Ind.)  470;  Flanders 
v.  Barstow,  18  Me.  357;  Murray  v.  Erskine, 
109  Mass.  597;  Halstead  v.  Swartz,  1  Thomp. 
&  C.  (N.  Y.)  559;  Pulver  v.  Richardson,  3 
Thomp.  &  C.  (N.  Y.)  436;  Kiger  v.  Harmon, 
113  N.  Car.  406. 

A  mortgage  provided  that  the  mortgagor 
should  not  suffer  the  property  to  be  attached 
on  mesne  process,  and  the  mortgagee  was 
authorized,  upon  default  in  the  performance  or 
observance  of  the  condition,  to  take  immediate 
possession  and  sell  under  a  power  conferred. 
The  goods  were  attached,  and  the  attachment 
remained  thereon  for  thirteen  days  without 
being  dissolved  by  the  mortgagor.  Only  one 
of  the  notes  for  which  the  mortgage  was  given 
remained  outstanding  and  was  not  yet  due. 
The  mortgagee  took  possession,  and  after 
giving  due  notice  sold  the  chattels.  This  was 
held  not  to  be  a  conversion.  Donahoe  v.  Gil- 
Ion,  167  Mass.  24. 

4.  Chapin  v.  Whitsett,  3  Colo.  315;  Mar- 
seilles Mfg.  Co.  v.  Rockford  Plow  Co.,  26  111. 
App.  198. 
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(5)  Retention  of  Possession. —  The  retention  of  the  mortgaged  chattels  by 
the  mortgagee  or  his  assigns  for  an  unreasonable  time  after  default  makes  him 
or  them  liable  to  the  mortgagor.1  And  so  where  the  mortgage  authorizes 
him  to  take  possession  on  default  and  sell,  he  is  liable  in  conversion  if  he  keeps 
the  property.8 

(6)  Use  of  the  Chattels.  —  The  mortgagee  may  use  the  chattels  only  as 
their  use  is  incident  to  the  foreclosure  of  his  lien.3  But  this  does  not  pre- 
clude a  temporary  loan.4 

b.  The  Right  of  Redemption.  —  The  right  of  redemption  in  chattel 
mortgages  is  analogous  to  that  right  under  mortgages  of  real  estate,  and  is 
allowed  for  the  same  reasons  and  guarded  by  similar  limitations.5  As  the  title 
becomes  indefeasible  in  the  mortgagee  at  law,  this  right  is  essentially  an 
equitable  one,  and  unless  the  procedure  is  provided  for  by  statute,  a  bill  in 
equity  is  the  proper  remedy.6 

Period  Allowed  for  Redemption.  —  The  equitable  rule  is  that  the  mortgagor  may 
have  a  reasonable  time  to  redeem,7  and  courts  have  limited  the  period  to  that 
time  when  actions  for  the  recovery  of  personal  property  may  be  maintained.8 


1.  Hinckley  -'.  Cheney,  31  111.  App.  527. 

2.  Howery  v.  Hoover,  (Iowa  1896)  66  N.  W. 
Rep.  772.  See  Bradley  v.  Redmond,  42  Iowa 
452. 

3.  Murray  v.  Loushman,  47  Neb.  256. 

4.  Temporary  Loan  of  Chattels.  —  Garner  v. 
Wright,  52  Ark.  385.  In  this  case  the  mort- 
gaged chattels  were  a  horse  and  wagon,  and 
the  mortgage  stipulated  that  they  should 
remain  in  the  custody  and  control  of  the 
mortgagee.  For  the  period  of  ten  days  he 
loaned  them  every  day  to  the  mortgagor  for 
the  day,  and  they  were  returned  to  him  at 
night.  He  also  loaned  them  for  the  purpose 
of  making  a  trip  into  another  state,  where  they 
were  attached.  The  court,  in  its  opinion, 
says:  "  While  the  mortgaged  chattels  are  in 
the  custody  of  the  mortgagee  he  may  lend  or 
hire  them,  and  they  continue  in  his  possession 
constructively;  and  there  is  nothing  in  the  re- 
lation which  he  sustains  to  the  mortgagor  that 
forbids  to  him  the  offices  of  ordinary  kindness  or 
good  neighborhood.  Therefore,  the  mortgagee 
may  lend  the  mortgaged  chattels  to  the  mort- 
gagor for  occasional  temporary  use  without 
prejudice  to  his  security." 

As  to  the  privilege  of  the  mortgagor  to  make 
a  like  loan,  see  Jones  v.  Smith,  123  Ind.  585. 

5.  The  Equity  of  Redemption.  —  In  mortgages 
of  personal  property,  although  the  condition 
has  not  been  performed,  there  exists,  as  in 
mortgages  of  land,  an  equity  of  redemption 
which  the  mortgagor  may  assert  if  he  brings 
his  bill  to  redeem  within  a  reasonable  time. 
Story  Eq.  Jur.,  §  1031. 

"  Notwithstanding  the  law  is  stated  to  be 
that  after  condition  broken  and  possession 
taken  under  a  chattel  mortgage  the  title  is  ab- 
solutely in  the  mortgagee,  it  is  yet  certain  that 
it  is  not  so  in  an  unqualified  sense.  The  mort- 
gagor has  rights  in  the  property  that  are  incon- 
sistent with  an  absolute  title  in  the  mortgagee. 
Until  foreclosure  he  had  the  right  to  an  equity 
of  redemption.  Herman  Chattel  Mortgages, 
§8  194.  195  "  Tobenerz/.  Hassinbusch,  56  Mo. 
App.  591. 

The  rights  of  the  mortgagee  of  chattels  are 
substantially  the  same  as  those  of  the  mort- 
gagee of  real  estate  at  common  law.  Lathrop 
v.  Cheney,  29  Neb.  454. 


"  While  courts  have,  and  do  frequently, 
speak  of  the  title  of  the  mortgagee  being, 
after  forfeiture,  that  is,  after  default,  abso- 
lute, they  do  not  mean  that  the  ownership  of 
the  mortgagee  is  absolute.  Nowhere  is  it  now 
held  that  upon  forfeiture  the  mortgagee  may 
sell  the  property,  give  it  away,  or  destroy  it, 
without  reference  to  or  consideration  for  any 
right  or  interest  of  the  mortgagor."  Franken- 
thal  v.  Meyer,  55  111.  App.  405. 

See  also  Tannahill  v.  Tuttle,  3  Mich.  104,  61 
Am.  Dec.  480. 

6.  California.  — Wilson  v.  Brannan,  27  Cal. 
258;  Heyland  v.  Badger,  35  Cal.  404. 

Illinois. — Dupuy  v.  Gibson,  36  111.  197; 
Waite  v.  Dennison,  51  111.  319;  Wylder  v. 
Crane,  53  111.  490;  Hammers  v.  Dole,  61  111. 
307- 

Maine.  — Flanders  v.  Barstow,  18  Me.  357. 
Michigan. — Tannahill  v.  Tuttle,  3  Mich. 
104,  61  Am.  Dec.  480;  Van  Brunt  v.  Wakelee, 
11   Mich.   177;    Flanders  v.  Chamberlain,  24 
Mich.  305. 

New  Jersey.  —  Lamber  v.  Miller,  38  N.  J. 
Eq.  117. 

New  York.  —  Patchin  v.  Pierce,  12  Wend. 
(N.  Y.)  61;  Charter  v.  Stevens,  3  Den.  (N.  Y.) 
33,  45  Am.  Dec.  444;  West  v.  Crary,  47  N.  Y. 
423;  Bragelman  v.  Dauc,  69  N.  Y.  69;  Pratt  v. 
Stiles,  17  How.  Pr.  (N.  Y.  Supreme  Ct.)  21 1 ; 
Stoddard  v.  Dennison,  38  How.  Pr.  (N.  Y. 
Super.  Ct.)  296;  Hinman  v.  Judson,  13  Barb. 
(N.  Y.)  629;  Casserly  v.  Witherbee,  119  N.  Y. 
522. 

Vermont.  —  Blodgett  v.  Blodgett,  48  Vt.  32. 
Wisconsin .  —  Fl  riders  v.  Thomas,  12  Wis. 
410;  Saxton  v.  Williams,  15  Wis.  292;  Smith 
v.  Coolbaugh,  21  Wis.  427. 

7.  Reasonable  Time.  —  Dupuy  v.  Gibson,  36 
111.  197;  Story  Eq.  Jur.,  £  103 1. 

His  right  of  redemption  may  be  lost  by 
lapse  of  time.  Frankenthal  v.  Mayer,  54  111. 
App.  160. 

8.  Ilumphres  v.  Terrell,  1  Ala.  650;  Byrd  v. 
McDaniel,  33  Ala.  18;  Baker  v.  Baker,  13  B. 
Mon.  (Ky.)4o6;  Perry  v.  Craig,  3  Mo.  516. 

"  But  a  different  consideration  must  deter- 
mine the  time  within  which  a  mortgage  of  per- 
sonalty must  be  redeemed  after  the  mortgagee 
has  taken  possession;  and  that  consideration 
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Value  of  the  Equity.  —  The  equity  of  redemption  is  the  sum  total  of  the  mort- 
gagor's interest  in  the  property,  and  its  value  is  the  value  of  the  property  less 
the  value  of  the  mortgage  debt. 1  While  the  right  exists  the  mortgagor  is 
entitled  to  the  profits  and  income  of  the  property,  less  the  reasonable  expenses 
for  its  care,2  and  he  may  hold  the  mortgagee  liable  for  any  injury  thereto 
which  has  been  caused  by  lack  of  reasonable  care.3 

How  Destroyed.  — -  The  enforcement  of  the  mortgage  lien  in  any  lawful  man- 
ner destroys  the  right  to  redeem. 1 

How  Acquired.  —  A  purchaser  of  the  property  from  the  mortgagor,5  a  subse- 
quent mortgagee  in  possession,6  and  a  judgment  creditor  7  of  the  mortgagor 
acquire  his  right  of  redemption. 

A  Full  Discussion  of  the  subject  right  of  redemption  will  be  found  under 
another  title  in  this  work.8 

c.  Enforcement  of  the  Mortgage  Lien — By  sale.  —  At  common  law 
the  mortgagee,  by  virtue  of  his  title  becoming  absolute  on  default  and  a  power 
of  sale  in  the  mortgage,  could  sell  the  property  at  public  or  private  sale,  and 
his  purchaser  would  acquire  a  good  title.9    Due  notice  of  the  sale  was  in  most 


is  found  in  the  nature  of  the  property.  It  is 
not  fixed  in  place.  It  may  be  readily  sold 
and  removed,  and  possession  enables  the 
mortgagee  to  give  good  title  to  it  by  sale.  It 
is,  moreover,  in  general,  liable  to  be  consumed 
in  use  or  in  some  way  destroyed.  Therefore, 
if  the  mortgagor  wishes  to  redeem,  it  is  reason- 
able that  he  should  be  required  to  assert  his 
right  within  a  reasonable  time.  That  reason- 
able time  may  well  be  determined  by  analogy 
to  the  statute  of  limitations  applicable  to  ac- 
tions at  law  for  the  recovery  of  personal  prop- 
erty."   Jones  Chat.  Mortg.,  §  687. 

1.  Value  of  the  Equity.  —  Burton  v.  Randall, 
4  Kan.  App.  593. 

See  also  supra,  this  section,  Mortgagor1  s 
Rights  of  Action;  Callen  v.  Rose,  47  Neb.  638. 

2.  Profits  and  Income.  —  Davis  v.  Hubbard, 
38  Ala.  185;  McConnell  v.  Holobush,  11  111. 
69;  Isenberg  v.  Fansler,  36  Kan.  402;  Franks 
v.  Jones,  39  Kan.  236;  Cooper  v.  Washington 
First  Nat.  Bank,  40  Kan.  5;  Downing  v.  Pal- 
mateer,  1  T.  B.  Mon.  (Ky.)  64;  Covell  v.  Dol- 
loff,  31  Me.  104;  Craft  v.  Bullard,  Smed.  &  M. 
Ch.  (Miss.)  366;  Pratt  v.  Stiles,  17  How.  Pr. 
(N.  Y.  Supreme  Ct.)  211. 

An  Assignee  occupies  the  same  position  as 
the  mortgagee,  and  is  "  liable  to  account  for 
the  rents  and  profits  actually  received,  or 
which,  by  proper  diligence,  she  might  have  re- 
ceived, to  be  credited  upon  the  indebtedness 
from  year  to  year,  first  in  extinguishment  of 
the  interest,  and  then  of  the  principal."  Foun- 
tain v.  Bookstaver,  141  111.  461. 

3.  Injury  to  Mortgaged  Property.  —  Wann  v. 
Coe,  31  Fed.  Rep.  369;  Morrow  v.  Turney,  35 
Ala.  131;  Covell  v.  Dolloff,  31  Me.  104. 

4.  How  the  Right  is  Destroyed.  —  Wylder  v. 
Crane,  53  111.  490;  Burtis  v.  Bradford,  122 
Mass.  129.  See  also  Hazard  v.  Robinson,  15 
R.  I.  226;  Clarke  v.  Robinson,  15  R.  I.  231. 

Part  Payment — Waiver.  —  Acceptance  of  a 
part  payment  of  the  principal  of  a  note  secured 
by  a  chattel  mortgage,  after  the  expiration  of 
the  time  of  redemption,  is  a  waiver  of  the  for- 
feiture, and  the  time  for  redemption  com- 
mences to  run  again  from  the  time  when  the 
last  partial  payment  is  made  and  accepted. 
This  upon  chattel  mortgages  made  prior  to  the 

1 


enactment  of  c.  23  of  P.  L.  Maine  1861.  Win- 
chester v.  Ball,  54  Me.  558. 

See,  as  to  the  effect  of  a  waiver  of  forfeiture, 
Flanders  v.  Barstow,  18  Me.  357;  Thompson 
v.  Moore,  36  Me.  47. 

Extension  of  Time  for  the  payment  of  the 
mortgage  debt  permits  redemption  during  such 
extension.  Deshazo  v.  Lewis,  5  Stew.  &  P. 
(Ala.)  91,  24  Am.  Dec.  769. 

The  Power  of  Sale  in  a  chattel  mortgage  does 
not  extend  the  right  to  redeem  until  a  sale.. 
Thurber  v.  Jewett,  3  Mich.  295. 

The  Payment  of  Other  Debts  owed  by  the  mort- 
gagor to  the  mortgagee  cannot  be  compelled  as 
a  condition  precedent  to  redemption.  Clarke 
v.  Robinson,  15  R.  I.  231. 

Release  of  Right  to  Redeem. — A  mortgagor  may 
release  his  equity  of  redemption  to  the  mort- 
gagee; but  such  release  will  be  carefully  scru- 
tinized by  the  courts,  and  the  fairness  of  the 
transaction  and  the  value  received  by  the  mort- 
gagee should  clearly  appear.  Hackleman  v.. 
Goodman,  75  Ind.  202. 

5.  Scott  v.  Henry,  13  Ark.  112. 
Assignment.  —  Where  the  creditor  attaches 

the  property  and  pays  the  mortgage,  the  de- 
livery of  the  mortgage  and  note  to  him  by  the 
mortgagee  is  in  effect  an  assignment  of  the 
debt  and  mortgage.    Denno  v.  Nash,  60  Vt.  334. 

6.  Treat  v.  Gilmore,  49  Me.  34;  Smith  v. 
Coolbaugh,  21  Wis.  427. 

A  second  mortgagee  has  the  right  to  redeem 
the  chattels  until  the  foreclosure  of  the  first 
mortgage,  unless  this  right  is  defeated  by  the 
goods  being  taken  and  sold  by  a  third  party. 
Treat  v.  Gilmore,  49  Me.  34. 

7.  Scott  v.  Henry,  13  Ark.  112;  Hinman  v. 
Judson,  13  Barb.  (N.  Y.)  629;  Lucking  v.  Wes- 
son, 25  Mich.  443. 

8.  See  the  title  Equity  of  Redemption. 

9.  Sale  of  Mortgaged  Property —  California. 
—  Wilson  v.  Brannan,  27  Cal.  258. 

Illinois.  —  McConnell  v.  People,  S4  111.  583; 
Whittemore  v.  Fisher,  132  111.  243. 

Indiana. — Broadhead  v.  McKay,  46  Ind. 
595;  Lee  v.  Fox,  113  Ind.  98. 

Kansas.  —  Denny  v.  Faulkner,  22  Kan.  89. 

Michigan.  —  Flanders  v.  Chamberlain,  24 
Mich.  305. 
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cases  required.1    And  the  property  must  have  been  sold  fairly  and  for  an 


Missouri.  —  Keating  v.  Hannenkamp,  100 
Mo.  161. 

Nevada.  —  Bryant  v.  Carson  River  Lumber- 
ing Co.,  3  Nev.  313,  93  Am.  Dec.  403. 

New  Jersey.  — Hall  v.  Bellows,  11  N.  J.  Eq. 
333;  Runyon  v.  Groshon,  12  N.  J.  Eq.  86;  Long 
Dock  Co.  v.  Mallery,  12  N.  J.  Eq.  93;  Chap- 
man v.  Hunt,  13  N.  J.  Eq.  370;  Bird  v.  Davis, 
14  N.  J.  Eq.  467. 

New  York.  —  Patchin  v.  Pierce,  12  Wend. 
<N.  Y.)  61 ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  (N. 
Y.)  62;  Charter  v.  Stevens,  3  Den.  (N.  Y.)  33, 
45  Am.  Dec.  444;  Craig  v.  Tappin,  2  Sandf. 
Ch.  (N.  Y.)  78;  Huggans  v.  Fryer,  1  Lans. 
{N.  Y.)  276;  Ballou  v.  Cunningham,  60  Barb. 
(N.  Y.)  425;  Talman  v.  Smith,  39  Barb.  (N.  Y.) 
390;  Chamberlain  v.  Martin,  43  Barb.  (N.  Y.) 
607;  Hulsen  v.  Walter,  34  How.  Pr.  (N.  Y.  C. 
PI.)  385;  Stoddard  v.  Denison,  38  How.  Pr. 
<N.  Y.  Super.  Ct.)2g6;  Hall  v.  Ditson,  55  How. 
Pr.  (N.  Y.  Supreme  Ct.)  19. 

South  Carolina. — Johnson  v.  Vernon,  1 
Bailey  L.  (S.  Car.)  527;  Bryan  v.  Robert,  1 
Strobh.  Eq.  (S.  Car.)  334. 

Wisconsin. — Madison  First  Nat.  Bank  v. 
Damm,  63  Wis.  249. 

Private  Sale.  —  When  a  mortgagee  takes  pos- 
session of  the  chattels  pursuant  to  the  provi- 
sions of  the  mortgage,  he  will  hold  the  legal 
title.  Being  so  vested  and  having  possession, 
he  may  lawfully  sell  the  property  at  private 
sale,  being  responsible,  however,  to  the  mort- 
gagor for  any  injury  sustained  by  him  by 
reason  of  omission  to  comply  with  the  terms 
of  the  mortgage.  The  mortgagor  may  waive 
all  right  to  complain,  and  by  his  action  may 
be  estopped  to  say  that  the  sale  was  not  made 
pursuant  to  the  power  contained  in  the  mort- 
gage. In  such  case  the  title  cannot  be  assailed 
by  the  mortgagor  or  his  creditors  who  have  no 
lien  upon  the  property  at  the  time.  Seaton  v. 
Ruff,  29  111.  App.  235. 

A  stipulation  permitting  a  public  or  private 
sale  is  valid.    Scott  v.  Davis,  4  Kan.  App.  488. 

The  parties  may  agree  to  a  private  sale,  not- 
withstanding a  statute  provides  that  a  sale 
under  a  chattel  mortgage  shall  be  made  after 
public  notice  has  been  given,  and  this  agree- 
ment may  be  made  subsequent  to  the  execu- 
tion of  the  mortgage.  Reynolds  v.  Thomas, 
28  Kan.  810;  Sheehan  v.  Levy,  1  Wash.  149. 

A  provision  permitting  the  mortgagee  to  sell 
at  private  sale  is  valid  at  common  law.  War- 
ner v.  Littlefield,  89  Mich.  329;  Fitzgerald  v. 
McCandlish,  89  Mich.  400. 

Conversion  —  North  Dakota  Statute.  —  By 
Comp.  Laws  of  Dakota,  §  4342,  it  is  provided 
that  "  the  sale  of  any  personal  property  on 
which  there  is  a  lien  in  satisfaction  of  the 
claim  secured  thereby,  or,  in  case  of  personal 
property,  its  wrongful  conversion,  by  the  per- 
son holding  the  lien,  extinguishes  the  lien." 
In  Lovejoy  v.  Merchants'  State  Bank,  5  N. 
Dak.  623,  it  was  held  that  the  sale  of  mort- 
gaged property  at  a  private  sale  without  a 
foreclosure  of  the  mortgage  was  a  conversion 
within  the  meaning  of  the  statute,  and  such 
conversion  operated  to  discharge  the  mortgage 
lien. 

Injunction.  —  A  sale  of  the  property  covered 
by  a  chattel  mortgage  will  be  enjoined  where 


the  parties  are  not  agreed  as  to  the  amount  due 
under  the  mortgage.  Purnell  v.  Vaughan,  77 
N.  Car.  268. 

A  court  of  equity  may  enjoin  the  disposition 
of  mortgaged  property.  Bennett  v.  Reef,  16 
Colo.  431. 

1.  Notice.  —  Where  a  mortgage  of  chattels 
contains  a  power  to  the  mortgagee  in  case  of 
default  in  payment  to  take  the  property  and 
"to  sell  the  same,"  and  apply  the  avails  in  pay- 
ment of  the  debt,  and  in  case  he  shall  at  any 
time  deem  himself  unsafe,  that  he  take  posses- 
sion of  the  property  and  "  sell  the  same  at 
public  or  private  sale,"  previous  to  the  day  of 
payment,  the  mortgagee  may,  in  case  of  de- 
fault of  payment  at  the  day,  sell  the  peroperty 
at  private  sale  without  notice  to  the  mortgagor; 
and  if  such  sale  is  fair  and  bona  fide  the  right 
of  the  mortgagor  to  redeem  will  be  foreclosed. 
Chamberlain  v.  Martin,  43  Barb.  (N.  Y.)6o7; 
Patchin  v.  Pierce,  12  Wend.  (N.  Y.)  61;  Ballou 
v.  Cunningham,  60  Barb.  (N.  Y.)  425;  Hall  v. 
Ditson,  55  How.  Pr.  (N.  Y.  Supreme  Ct.)  19; 
Coe  v.  Cassiday,  72  N.  Y.  138.  See  Harris  v. 
Lynn,  25  Kan.  281,  37  Am.  Rep.  253. 

A  mortgage  providing  for  a  private  sale,  and 
silent  as  to  notice,  will  sustain  a  sale  without 
notice.    Rose  v.  Page,  82  Mich.  105. 

Verbal  Notice  of  Sale  will  not  suffice  if  the 
mortgage  calls  for  a  written  notice.  Moore  v. 
Thompson,  40  Mo.  App.  195. 

Waiver.  —  Notice  of  sale  may  be  waived  by 
the  mortgagor,  and  a  private  sale  would  thus 
be  valid.  Welcome  v.  Mitchell,  81  Wis.  566, 
29  Am.  St.  Rep.  913. 

Reasonable  Notice.  —  What  is  reasonable  no- 
tice to  the  mortgagor  of  the  time  and  place  of 
a  sale  at  auction  of  personal  property  mort- 
gaged must  be  determined  from  all  the  circum- 
stances of  each  particular  case,  and  he  who 
alleges  that  a  notice  is  not  sufficient  must 
assign  some  reason  for  his  allegation.  Wilson 
v.  Brannan,  27  Cal.  259 

Statutes.  —  In  most  of  the  states  the  mort- 
gagor must  give  the  mortgagee  notice  of  the 
sale,  either  by  mail,  personally,  by  publication, 
or  by  posting,  within  a  prescribed  period  be- 
fore sale.    See  the  statutes  generally. 

Stipulation  in  the  Mortgage.  —  Where  the 
mortgage  itself  provides  specially  how  and 
upon  what  notice  the  mortgagee  may  sell, 
these  express  provisions  preclude  all  implica- 
tion on  the  subject  and  must  be  accurately  fol- 
lowed. Flanders  v.  Chamberlain,  24  Mich. 
305.     Compare  Whitaker  v.  Sigler,  44  Iowa  419. 

Description  in  Notice. — The  judgment  and 
notice  of  sale  must  describe  the  chattels  so 
that  they  may  be  identified.  General  Electric 
Co.  v.  Wightman,  3  N.  Y.  App.  Div.  118. 

A  description  of  the  property  in  the  notice  of 
foreclosure  as  wheat  in  sacks,  it  being  de- 
scribed in  the  mortgage  as  so  many  acres  of 
wheat,  is  not  a  fatal  variance  where  the  de- 
scriptions are  identical  in  other  respects,  and 
the  notice  refers  to  the  mortgage.  Harker  v. 
Woolery,  10  Wash.  484. 

The  description  in  a  mortgage  covered  in 
detail  the  machinery  and  appliances  used  in  a 
cotton  mill,  and  in  a  separate  paragraph,  "  all 
personal  property  of  whatever  nature  on  the 
premises  of  the  Campcrdown  Cotton  Mills,  or 
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adequate  price.1  In  determining  what  was  an  adequate  price  tne  condition  of 
the  goods  and  all  the  circumstances  of  the  sale  should  be  taken  into  con- 
sideration.2 

Power  of  Disposal  in  the  Mortgage.  —  Where  the  mortgage  permits  the  mortgagee 
to  dispose  of  the  chattels  he  must  exercise  reasonable  care  and  diligence  in 
disposing  of  the  goods,  3  must  dispose  of  them  according  to  the  terms  of  the 
instrument,4  and  account  to  the  mortgagor  for  the  surplus.5    If  a  statute 


in  any  manner  belonging  to  them,  including 
property  loaned  to  others  or  held  by  other 
parties  on  commission  or  storage  for  C.  Cotton 
Mills."  The  receiver  in  his  advertisement 
of  sale  followed  the  description  in  the  mort- 
gage in  detail,  ending  it  with:  "  two  watch- 
man's clocks,  two  sets  harness,  sundry  car- 
penters' and  masons'  tools,  six  wheelbarrows, 
all  other  personal  property  on  the  premises  be- 
longing to  the  Camperdown  Cotton  Mills,  and 
covered  by  the  mortgage  foreclosed  in  this 
case."  It  was  held  that  the  sale  under  this 
advertisement  did  not  carry  buildings  erected 
on  the  premises  leased.  Sampson  v.  Camper- 
down  Cotton  Mills,  64  Fed.  Rep.  939. 

1.  Adequacy  of  Price — Alabama.  — Williams 
v.  Hatch,  38  Ala.  338. 

Indiana.  — Lee  v.  Fox,  113  Ind.  98. 
Kansas.  —  Denny  v.  Van  Dusen,  27  Kan.  437. 
Maryland.  —  Walker  v.  Stone,  20  Md.  195. 
Missouri. — Tobener  v.  Hassinbusch,  56  Mo. 
App.  591. 

New  Jersey.  —  Freeman  v.  Freeman,  17  N. 
J.  Eq.  44;  Bird  v.  Davis,  14  N.  J.  Eq.  467. 

New  York.  —  Charter  v.  Stevens,  3  Den.  (N. 
Y.)  35,  45  Am.  Dec.  444;  Stoddard  v.  Denison, 
2  Sweeny  (N.  Y.)  64;  Chamberlain  v.  Martin, 
43  Barb.  (N.  Y.)  607;  Ballou  v.  Cunningham, 
60  Barb.  (N.  Y.)  425. 

Wisconsin.  — Vreeland  v.  Waddell,  93  Wis. 
107. 

The  conduct  and  fairness  of  a  sale  of  chat- 
tels by  a  mortgagee,  and  the  rights  acquired 
under  it,  are  always  open  to  investigation  at 
the  instance  of  the  mortgagor.  On  this  ac- 
count a  sale  under  judicial  sanction  is  safer, 
and  where  the  amount  is  large,  advisable. 
Freeman  v.  Freeman,  17  N.  J.  Eq.  44. 

A  sale  in  bulk,  for  one  thousand  dollars,  of 
property  worth  sixty  thousand  dollars  and  con- 
sisting of  a  large  number  of  articles,  when  the 
property  was  not  present  or  visible  to  persons 
attending  the  sale,  and  in  the  absence  of  the 
mortgagor,  could  not  stand  either  in  a  court 
of  law  or  of  equity  for  one  moment.  Casserly 
v.  Witherbee,  119  N.  Y.  522. 

2.  Raymond  v.  Miller,  34  Neb.  576. 

3.  Mortgagee  Must  Use  Reasonable  Care  and 
Diligence.  — Colorado  Springs  First  Nat.  Bank 
v.  Wilbur,  16  Colo.  316.  See  Stromberg  v. 
Lindberg,  25  Minn.  513. 

4.  Must  Follow  Terms  of  Mortgage.  —  Waite 
v.  Dennison,  51  111.  319;  Seaton  v.  Ruff,  29  111. 
App.  235;  Hinckley  v.  Cheney,  31  111.  App. 
527;  Denny  v.  Faulkner,  22  Kan.  89;  Denny 
v.  Van  Dusen,  27  Kan.  437;  Reynolds  v. 
Thomas,  28  Kan.  810;  Tobener  v.  Hassin- 
busch, 56  Mo.  App.  591;  Sheehan  v.  Levy,  1 
Wash.  149;  Marsh  v.  Wade,  1  Wash.  538. 

Damages.  —  If  the  mortgagee  carries  out  in 
good  faith  the  terms  of  the  agreement  and 
makes  the  very  disposition  he  has  contracted 
to  make,  he  has  broken  no  contract  and  has 


been  guilty  of  no  bad  faith  to  the  mortgagor, 
and  he  ought  to  be  chargeable  with  only  the 
actual  proceeds  of  the  property  thus  disposed 
of  by  him.  Denny  v.  Van  Dusen,  27  Kan.  437; 
Harris  v.  Lynn,  25  Kan.  281,  37  Am.  Rep.  253. 

If  he  makes  other  disposition  of  the  chattels, 
his  liability  must  be  the  excess  of  the  value  of 
the  property  at  the  time  and  place  of  seizure 
above  the  debt  and  interest.  Denny  v.  Faulk- 
ner, 22  Kan.  8g. 

6.  Must  Account  for  Surplus.  —  Colorado 
Springs  First  Nat.  Bank  v.  Wilbur,  16  Colo. 
316;  Denny  v.  Van  Dusen,  27  Kan.  437; 
Korns  v.  Shaffer,  27  Md.  83;  Kohl  v.  Lynn,  34 
Mich.  360;  Her  v.  Baker,  82  Mich.  226;  Lathrop 
v.  Cheney,  29  Neb.  454;  Root  v.  Davis,  51  Ohio 
St.  29;  Bryan  v,  Robert,  1  Strobh.  Eq.  (S. 
Car.)  342;  Moore  v.  Aylett,  I  Hen.  &  M.  (Va.) 
29;  Pettibone  v.  Perkins,  6  Wis.  616;  Flanders 
v.  Thomas,  12  Wis.  410. 

The  mortgagor  may  sue  at  law  for  the  over- 
plus. Wygal  v.  Bigelow,  42  Kan.  477,  16  Am. 
St.  Rep.  495;  Spaulding  t.  Barnes,  4  Gray 
(Mass.)  330;  Botsford  v.  Murphy,  47  Mich. 
537;  Her  v.  Baker,  82  Mich.  226;  Coad  v. 
Home  Cattle  Co.,  32  Neb.  761,  29  Am.  St.  Rep. 
465- 

Where  the  vendor  of  a  building  under  an 
agreement  amounting  to  a  chattel  mortgage 
took  possession  of  the  building  and  subjected 
it  to  his  lien  without  foreclosure,  he  was  held 
liable  to  the  vendee  to  account  for  the  value  of 
the  building  in  excess  of  his  lien.  Read  v. 
Horner,  90  Mich.  152. 

"  If  the  mortgagee  should,  without  regard- 
ing rights  of  the  mortgagor,  sell  the  prop- 
erty at  a  sacrifice  without  compliance  with  the 
provisions  of  the  mortgage,  so  that  the  prop- 
erty cannot  be  had  for  redemption,  he  is  in 
equally  as  bad  a  position  as  if  he  had  con- 
sumed it.  If  he  had  consumed  it,  he  could 
unquestionably  be  held  to  account  for  the 
market  value  thereof,  as  though  he  had  in 
fact  legally  sold  the  property  and  received  the 
market  value.  In  other  words,  by  an  illegal 
disposition  of  the  property  and  placing  it  be- 
yond the  reach  of  the  rights  of  the  mortgagor, 
he  takes  it  upon  himself  to  account  for  the 
market  value  of  the  property,  and  will  be  treated 
as  having  received  the  market  value,  in  which 
case  he  would  be  liable  to  an  action  at  law." 
Tobener  v.  Hassinbusch,  56  Mo.  App.  591. 

Election  of  Remedies.  —  If  the  mortgagee  takes 
possession  of  and  claims  title  to  the  property 
in  pursuance  of  a  sale  collusively  or  improp- 
erly made  to  himself,  the  mortgagor  can  elect 
to  treat  the  sale  as  valid  and  hold  the  mort- 
gage to  account  for  the  excess  produced  over 
the  mortgage  debt ;  or  he  can  disregard  the  sale 
and  proceed  for  the  value  of  the  property  over 
and  above  the  debt  and  interest.  Davenport 
v.  McChesney,  86  N.  Y  242;  Lee  v.  Fox,  113 
Ind.  98. 
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regulates  such  a  sale,  he  must  comply  substantially  with  it  or  he  is  liable  to  the 
mortgagor.1 

For  a  Full  Discussion  of  this  branch  of  the  subject,  including  such  questions  as 
the  conduct  and  terms  of  the  sale,  the  parties  who  may  be  purchasers,  ratifica- 
tion by  the  mortgagor  of  a  wrongful  sale,  etc.,  reference  is  made  to  another 
title  in  this  work.8 

By  Bill  in  Equity.  —  It  is  well  settled  that  an  action  in  the  nature  of  a  bill  in 
equity  will  lie  to  foreclose  a  chattel  mortgage.  And,  indeed,  this  is  the  proper 
and  usual  method  in  the  absence  of  a  statute  prescribing  a  different  one.3  In 
those  states  where  a  statutory  foreclosure  is  provided,  a  bill  in  equity  is  admis- 
sible,4 unless  the  courts  given  jurisdiction  over  foreclosure  lack  equity  powers.5 

By  Statutory  Foreclosure.  —  The  various  states  have  in  almost  every  case  statu- 
tory provisions  regulating  the  foreclosure  of  chattel  mortgages.  Some  apply 
the  same  methods  of  foreclosure  to  mortgages  of  real  and  personal  property, 

Excessive  Sales.  — A  mortgagee's  sale  of  the      not  to  be  measured  by  the  fees  actually  paid. 


residue  of  the  mortgaged  chattels,  after  enough 
have  been  sold  to  pay  the  debt  and  costs,  is  a 
conversion  of  them  for  which  he  is  liable  to  the 
mortgagor.  Griswold  v.  Morse,  59  N.  H.  211; 
Beckley  v.  Munson,  22  Conn.  299;  Charter  v. 
Stevens,  3  Den.  (N.  Y.)  33,  45  Am.  Dec.  444; 
West  v.  Crary,  47  N.  Y.  423;  Stromberg  v. 
Lindberg,  25  Minn.  513;  Bellamy  v.  Doud,  11 
Iowa  285. 

A  chattel  mortgage  provided  that  goods 
seized  under  it  should  be  sold  at  public  auction 
after  notice,  and  that  the  power  of  sale  should 
be  limited  to  so  much  of  the  property  as  the 
sale  would  show  was  needed  to  pay  the  debt. 
The  mortgagee,  however,  retailed  part  of  the 
goods  at  private  sale.  It  was  held  that  the 
mortgagor  could  elect  to  have  the  amount  to 
be  sold  ascertained  as  in  other  cases,  and  in  a 
suit  on  the  mortgage  note  the  jury  should  have 
been  charged  to  find  the  market  value  of  the 
goods  sold  at  private  sale.  Botsford  v.  Mur- 
phy, 47  Mich.  537.  See  Alger  v.  Farley,  19 
Iowa  518. 

Expenses  of  the  Sale.  —  Where  the  mortgage 
provides  for  the  payment  of  "  all  expenses  for 
the  sale  "  out  of  the  avails  of  such  sale,  only 
such  expenses  are  intended  as  are  incurred  in 
doing  such  things  as  form  a  part  of  the  pro- 
ceedings of  the  sale.  Ferguson  v.  Hogan,  25 
Minn.  135.  Compensation  to  the  mortgagee 
for  his  care  is  not  included  by  implication. 
Imboden  v.  Hunter,  23  Ark.  622,  79  Am.  Dec. 
116. 

A  mortgagee,  under  a  mortgage  permitting  a 
public  or  private  sale,  may  sell  at  a  private 
sale  and  retain,  in  addition  to  the  mortgage 
debt,  his  expenses  incurred  by  making  the 
sale,  but  only  such  expenses  as  are  necessary. 
Myers  v.  Snyder,  (Iowa  1895)  64  N.  W.  Rep.  771. 

Where  costs  are  allowed  by  the  mortgage, 
and  the  mortgagor  interferes  wrongfully  and 
prevents  the  sale,  the  mortgagee  may  recover 
whatever  cost  he  has  been  put  to.  Grounds  v. 
Ingram,  75  Tex.  509. 

Attorney's  Feeg.  —  A  stipulation  for  attorney's 
fees  is  valid,  but  they  are  not  collectible  if  the 
foreclosure  suit  was  not  necessary.  Boyd  v. 
Jones,  96  Ala.  3(5,  38  Am.  St.  Rep.  100. 

Attorney's  fees,  under  the  clause,  "  all 
charges,  costs,  and  expenses  of  such  removal 
and  sale,  and  also  all  charges  of  agents  and  at- 
torneys for  service  in  such  removal  and  sale," 
arc  only  such  fees  as  are  reasonable,  and  arc 


Aultman,  etc.,  Co.  v.  Shelton,  90  Iowa  288. 

Where  the  mortgage  provided  for  an  "  at- 
torney's fee  of  ten  dollars  and  such  other 
expenses  as  may  have  been  incurred,"  the 
mortgagee  cannot  collect  such  a  fee  for  his 
own  services,  nor  unless  the  same  has  been 
actually  paid  for  an  attorney.  Benson  Bank 
v.  Hove,  45  Minn.  40. 

1.  Compliance  with  Statute.  —  Adams  v.  Rice, 
65  N.  H.  186. 

A  mortgagee  who,  after  taking  possession, 
does  not  sell  or  dispose  of  the  property  as  re- 
quired by  statute,  is  liable  for  the  value  of  the 
property  at  the  time  he  took  possession.  Mil- 
ler v.  McElwain,  52  Kan.  91. 

It  is  well  settled  in  Nebraska  that  the  mort- 
gagee of  chattels  must,  in  the  foreclosure  of 
his  mortgage,  comply  substantially  with  the 
requirements  of  the  statute,  unless  waived  by 
the  mortgagor,  and  that  if  he  fails  to  do  so  in 
an  essential  matter  the  mortgagee  is  entitled 
to  have  the  value  of  the  property  applied  upon 
the  mortgage  debt;  and  if  such  value  exceeds 
such  debt,  the  mortgagor  may  recover  the 
difference  from  the  mortgagee.  Callen  v. 
Rose,  47  Neb.  638;  Loeb  v.  Milner,  21  Neb. 
392;  Coad  v.  Home  Cattle  Co.,  32  Neb.  762,  29 
Am.  St.  Rep.  465;  Rockford  Watch  Co.  v. 
Manifold,  36  Neb.  801;  Buffalo  County  Nat. 
Bank  v.  Sharpe,  40  Neb.  128. 

2.  See  the  title  Trust  Deeds  and  Power  of 
Sale  Mortgages.  See  also  the  title  Fore- 
closure. 

3.  By  Bill  in  Equity. — See  Dupuy -'.  Gibson, 
36  111.  197;  Wylder  v.  Crane,  53  111.  490;  Ham- 
mers v.  Dole,  61  111.  307;  Aldrich  v.  Goodell, 
75  111.  452;  Morris  ».Tillson,  81  111.  607;  Gaar 
v.  Hurd,  92  111.  315;  McCaulev  V.  Rogers,  104 
111.  578;  Gilbert  v.  Block,  51  111.  App.  516; 
Blakemore  v.  Taber.  22  Ind.  4O6;  Broadhead 
v.  McKay,  46  Ind.  595;  Brown  v.  Russell,  105 
Ind.  46;  Lee  v.  Fox,  113  Ind.  98;  Packard  v. 
Kingman,  11  Iowa  219;  Clark  -<•.  Baker,  6 
Mont.  153. 

For  a  Full  Discussion  of  the  methods  of  fore- 
closure, see  Encyc.  of  Pi.,  and  Ph.,  titles 
Chattel  Mortgages,  vol.  4,  p.  507;  Fore- 
closure of  Mortgages,  vol.  9,  p.  84. 

4.  Commercial  Nat.  Bank  v.  Davidson,  18 
Oregon  57. 

5.  Boston,  etc..  Iron  Works  v.  Montague, 
108  Mass.  248.  See  also  Day  v.  Cohen,  165 
Mass.  304. 
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some  apply  the  same  procedure  as  to  the  foreclosure  of  a  pledge,  and  still 
others  declare  an  action  in  equity  to  be  the  proper  remedy.  The  provisions 
arc  widely  dissimilar,  and  no  general  rule  can  be  stated,  but  reference  must  be 
had  to  the  statutes  in  each  particular  state.  Almost  all,  however,  provide  for 
a  sale  upon  notice,  and  the  return  to  the  mortgagor  of  any  surplus,  and,  in  case 
of  a  deficit,  a  judgment  for  such  against  the  mortgagor. 

For  a  Full  Discussion  of  the  methods  of  foreclosure,  reference  is  made  to  other 
titles  w  here  the  subject  is  discussed.1 

VII.  Rights  of  Third  Parties —  1.  Who  Are  Third  Parties.  —  By  the  term 
third  parties  is  here  meant :  (i)  subsequent  purchasers;  (2)  subsequent  mort- 
gagees; (3)  creditors  of  the  mortgagor;  (4)  assignees. 

2.  Registration  as  Affecting  Rights  —  a.  In  General.  —  In  almost  all  of 
the  states 2  a  chattel  mortgage,  to  be  valid  against  third  parties,  must  be 
recorded  or  filed  in  a  designated  office,  or  the  possession  of  the  property  must 
have  been  actually  transferred  to  the  mortgagee.3 

The  Purpose  of  Such  Requirements  is  to  furnish  notice  of  the  change  of  title,  or  of 
the  existence  of  the  lien,  as  the  case  may  be,  where  the  possession  of  the  chat- 
tels has  not  been  disturbed ;  hence  if  the  actual  possession  is  transferred  to  and 
continues  in  the  mortgagee,  that  is  sufficient  notice,  and  the  necessity  for  filing 
or  recording  the  mortgage  fails.4 

Mistakes  and  Omissions  of  the  recording  officer  do  not  affect  the  validity  of  the 
record  as  notice.5 


1.  See  Encyc.  of  Pl.  and  Pr.,  titles  Chat- 
tel Mortgages,  vol.  4,  p.  507,  Foreclosure 
of  Mortgages,  vol.  9,  p.  84. 

2.  See  generally  the  title  Recording  Acts. 

3.  Recording  the  Mortgage  —  Florida.  —  Hope 
v.  Johnston,  28  Fla.  55. 

Illinois.  —  Gregg  v.  Sanford,  24  111.  17,  76 
Am.  Dec.  719. 

Indiana.  —  State  v.  Griffin,  (Ind.  App.  1897) 

45  N.  E.  Rep.  935. 

Iowa.  —  Fromme  v.  Jones,  13  Iowa  474. 

Maryland.  —  Gill  v.  Griffith,  2  Md.  Ch.  270. 

Michigan.  — Cooper  v.  Brock,  41  Mich.  488; 
Tuck  v.  Olds,  29  Fed.  Rep.  738,  construing 
How.  Stat.  Mich.,  §  6193;  Waite  v.  Mathews,  50 
Mich.  392. 

Minnesota.  —  Hargreaves  v.  Reese,  (Minn. 
1896)  69  N.  W.  Rep.  223. 

Missouri.  —  Hughes  v.  Menefee,  29  Mo. 
App.  192;  Corning  v.  Rinehart  Medicine  Co., 

46  Mo.  App.  16;  Rock  Island  Nat.  Bank  v. 
Powers,  134  Mo.  432. 

Nebraska. — Farmers',  etc.,  Bank  v.  Anthony, 
39  Neb.  343;  Sanford  v.  Jensen,  (Neb.  1896)  69 
N.  W.  Rep.  108. 

New  York.  —  Button  v.  Rathbone,  43  Hun 
(N.  Y.)  147;  Button  v.  Rathbone,  59  Hun  (N. 
Y.)  615,  35  N.  Y.  St.  Rep.  169. 

North  Carolina.  —  Lawrence  v.  Weeks,  107 
N.  Car.  119. 

North  Dakota.  —  Sykes  v.  Hannawalt,  5  N. 
Dak.  335. 

Rhode  Island.  —  Harris  v.  Chaffee,  17  R.  I. 
193- 

South  Carolina.  —  London  v.  Youmans,  31  S. 
Car.  147,  17  Am.  St.  Rep.  17. 

South  Dakota.  —  Noyes  v.  Brace,  (S.  Dak. 
1896)  65  N.  W.  Rep.  1071. 

Washington.  —  Hinchman  v.  Point  Defiance 
R.  Co.,  14  Wash.  349. 

Wisconsin.  —  Morrow  v.  Reed,  30  Wis.  81. 

Pledgeor.  —  Where  a  creditor  holds  possession 
of  goods  as  a  pledge  for  the  security  of  his 


debt,  a  prior  unrecorded  mortgage  is  invalid 
against  him.  Scarry  v.  Bennett,  2  Ind.  App. 
167.    See  also  Maddox  v.  Wilson,  91  Ga.  39. 

4.  Purpose  of  Recording  Mortgage  —  United 
States.  —  Robinson  v.  Elliott,  22  Wall.  (U.  S.) 
513;  Crooks  v.  Stuart,  2  McCrary  (U.  S.)  13. 

Alabama.  —  Heflin  v.  Slay,  78  Ala.  180; 
Smith  v.  Fields,  79  Ala.  335;  Whittleshoffer  v. 
Strauss,  83  Ala.  517. 

Arkansas. — Garner  v.  Wright,  52  Ark.  385. 

California.  —  Moore  v.  Murdock,  26  Cal.  514; 
Berson  v.  Nunan,  63  Cal.  550. 

Illinois.  —  Frank  v.  Miner,  50  111.  444;  Hut' 
ton  v.  Arnett,  51  111.  198. 

Indiana. — Fordice  v.  Gibson,  129  Ind.  7; 
Lumbert  v.  Woodard,  144  Ind.  335. 

Iowa.  —  Fromme  v.  Jones,  13  Iowa  474. 

Kansas.  —  Cameron  v.  Marvin,  26  Kan.  625 

Maine.  —  Morrill  v.  Sanford,  49  Me.  566. 

Maryland.  —  Cahoon  v.  Miers,  67  Md.  573. 

Massachusetts.  —  Bullock  v.  Williams,  16 
Pick.  (Mass.)  33;  Forbes  v.  Parker,  16  Pick. 
(Mass.)  462;  Shurtleff  v.  Willard,  19  Pick. 
(Mass.)  202. 

Minnesota.  —  Keenan  v.  Stimson,  32  Minn. 
377- 

Missouri.  —  Miller  v.  Whitson,  40  Mo.  97; 
Feurt  v.  Rowell,  62  Mo.  524;  State  v.  Cooper, 
79  Mo.  464. 

Vermont.  —  Sturgis  v.  Warren,  11  Vt.  433. 

Wisconsin.  —  Donaldson  Johnson,  2 

Chand.  (Wis.)  160;  Cotton  v.  Marsh,  3  Wis. 
221;  Harrington  v.  Brittan,  23  Wis.  541;  Mor- 
row v.  Reed,  30  Wis.  Si. 

Search.  —  Although  a  search  of  the  recorder's 
office  fails  to  show  the  filing  of  a  chattel  mort- 
gage, this  fact  cannot  overcome  its  effect  as 
notice  if  it  has  been  really  filed.  Kribbs  v. 
Alford,  120  N.  Y.  519. 

5.  Mistakes  and  Omissions  of  Recording  Officer. 
—  Turner  v.  McFee,  61  Ala.  46S;  People  v. 
Bristol,  35  Mich.  28 ;  Neele  v.  Berrvhill,  4  How. 
Pr.  (N.  Y.)  16;  Dodge  v.  Potter,  18  Barb.  (N. 
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Registration  as  Affecting. 


As  Between  the  Original  Parties  thereto,  a  chattel  mortgage  is  valid  without 
record.1 

b.  Scope  of  Recording  Acts  —  Time  of  Recording.  —  There  is  very  little 
similarity  in  the  provisions  of  the  various  states.  The  period  in  which  the 
mortgage  must  be  recorded  is  generally  set  forth,  and  varies  from  "  forth- 
with "  *  to  forty  days.3 


Y.)  193;  Dikeman  v.  Puckhafer,  I  Abb.  Pr.  N. 
S.  (N.  Y.  C.  PI.)  32;  Parker  v.  Panhandle  Nat. 
Bank,  n  Tex.  Civ.  App.  702;  Marlet  v.  Hin- 
man,  77  Wis.  136,  20  Am.  St.  Rep.  102. 

The  failure  of  the  clerk  to  make  the  indorse- 
ment of  riling  on  the  mortgage  itself  will  not 
void  it  as  notice  to  subsequent  purchasers. 
Bailey  v.  Costello,  (Wis.  1896)  68  N.  W.  Rep. 
663. 

Index.  —  The  index  is  not  a  part  of  the  record 
unless  made  so  by  statute.  Therefore,  a  mis- 
take in  the  index  or  a  failure  to  index  does  not 
void  a  mortgage  as  notice.  Jordan  v.  Hamil- 
ton County  Bank,  11  Neb.  499;  Chase  v.  Ben- 
nett, 58  N.  H.  428;  Nicklin  v.  Betts  Spring 
Co.,  11  Oregon  406,  50  Am.  Rep.  477. 

A  mortgage  wrongly  indexed  will  not  be 
void  as  against  an  attaching  creditor  with  no- 
tice of  it.    Kern  v.  Wilson,  82  Iowa  407. 

Date.  —  The  note  which  the  mortgage  was  to 
secure  was  dated  1886  instead  of  1887,  but  the 
mortgage  was  recorded  as  of  the  day  before 
which  the  note  became  due,  and  dated  as  ex- 
ecuted as  of  the  day  on  which  the  note  became 
due.  These  facts  were  held  sufficient  to  put  a 
purchaser  upon  inquiry.  Foster  v.  Cramer,  19 
Colo.  405. 

An  error  in  the  date  of  the  maturity  of  a 
mortgage,  upon  the  records,  has  been  held  not 
to  vitiate  the  mortgage  as  notice  to  a  pur- 
chaser purchasing  before  either  the  true  or  the 
misstated  date.  Buck  v.  Young,  1  Ind.  App. 
558. 

A  mortgage  dated  September  3d,  but  re- 
corded Sept.  2d,  is  valid  as  to  third  parties. 
Amerige  v.  Hussey,  151  Mass.  300. 

Where  the  Mortgage  was  Not  Filed  in  the 
Proper  Office,  by  a  mistake,  but  the  attorney  of 
the  creditor  had  knowledge  of  the  mortgage, 
such  knowledge  is  notice  to  his  client.  Lit- 
tauer  v.  Houck,  92  Mich.  162,  31  Am.  St.  Rep. 
572. 

1.  As  Between  the  Original  Parties —  United 
States.  —  Winsor  v.  McLellan,  2  Story  (U.  S.) 
492;  Douglass  v.  Vogeler,  6  Fed.  Rep.  53; 
Sawyer  v.  Turpin,  91  U.  S.  114;  Stewart  v. 
Piatt,  101  U.  S.  731. 

Arkansas.  —  Merrick  v.  Avery,  14  Ark.  370; 
Jacoway  v.  Gault,  20  Ark.  190,  73  Am.  Dec. 
494;  Lemay  v.  Williams,  32  Ark.  166;  Watson 
v.  Thompson  Lumber  Co.,  49  Ark.  83. 

California.  —  Hackett  v.  Manlove,  i4Cal.  85. 

Colorado. —  Machette  v.  Wanless,  2  Colo.  169. 

Georgia.  — Janes  v.  Penny,  76  Ga.  796. 

Illinois.  —  Davis  v.  Ransom,  26  111.  100;  Ful- 
ler v.  Paige,  26  111.  358,  79  Am.  Dec.  379; 
Forest  v.  Tinkham,  29  111.  141 ;  Porter  v.  De- 
ment, 35  111.  478;  Frank  v.  Miner,  50  111.  444; 
Badger  v.  Batavia  Paper  Mfg.  Co.,  70  111.  302; 
Griffin  v.  Wertz,  2  III.  App.  487. 

Indiana.  —  McTaggart  v.  Rose,  14  Ind.  230; 
Reynolds  v.  Quick,  128  Ind.  316;  Mayer  v. 
Myers,  129  Ind.  366. 
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Maine.  —  Beeman  v.  Lawton,  37  Me.  543. 

Maryland.  —  Hudson  v.  Warner,  2  Har.  & 
G.  (Md)  415;  Clagett  v.  Salmon,  5  Gill  &  J. 
(Md.)  314. 

Minnesota.  —  McNeil  -'.  Finnegan,  33  Minn. 
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Missouri. — Johnson  v.  Jeffries,  30  Mo.  423. 

Nebraska.  —  Fitzgerald  v.  Andrews,  15  Neb. 
52;  Sanford  v.  Munford,  31  Neb.  792. 

New  Hampshire.  —  Smith  v.  Moore,  11  N.  H. 
55- 

New  Jersey.  —  Hall  v.  Snowhill,  14  N.  J.  L. 
8;  Williamson  v.  New  Jersey  Southern  R.  Co., 
26  N.  J.  Eq.  398. 

New  York.  —  Westcott  v.  Gunn,  4  Duer  (N. 
Y.)  107;  Pannoast  v.  American  Heating,  etc., 
Co.,  66  How.  Pr.  (N.  Y.  Supreme  Ct.)4g;  Hay- 
man  v.  Jones,  7  Hun  (N.  Y.)  238. 

ATorth  Carolina.  —  Williams  v.  Jones,  95  N. 
Car.  504. 

Ohio.  —  Wilson  v.  Leslie,  20  Ohio  161;  Kil- 
bourne  v.  Fay,  29  Ohio  St.  264,  23  Am.  Rep. 
741  • 

South  Carolina.  —  McGowan  v.  Reid,  27  S. 
Car.  262. 

Texas.  —  Keller  v.  Smalley,  63  Tex.  512; 
Ranck  -'.  Howard-Sansom  Co.,  3  Tex.  Civ. 
App.  507. 

2.  Period  for  Recording  —  Kansas. —  Gen. 
Stat.  1889,  §  3903.  See  Smith-Frazer  Boot, 
etc.,  Co.  v.  Ware,  47  Kan.  483. 

New  Mexico.  —  Comp.  Laws  1884,  §  1587. 

Texas.  — Sayles's  Civ.  Stat.  Tex.,  art.  3190^. 

"  Forthwith  "  means  the  earliest  period  attain- 
able by  reasonable  exertion,  taking  into  con- 
sideration all  the  attendant  circumstances. 
Freiberg  v.  Brunswick-Balke-Collender  Co.,  4 
Tex.  App.  Civ.  Cas.,  §  142.  But  see  Smith- 
Frazer  Boot,  etc.,  Co.  v.  Ware,  47  Kan.  483. 

3.  Delaware.  —  Fifteen  days.  Laws  1877,  c. 
477- 

Georgia.  —  Thirty  days.  Acts  Ga.  18S4-1SS5, 
p.  124;  Green  v.  Franklin,  86  Ga.  360. 

Indiana.  —  Ten  days.  Anno.  Stat.  1894,  § 
6638;  McCarthy  v.  Seisler,  130  Ind.  63. 

Massachusetts.  —  Twenty  days.  Acts  1883, 
c.  73,  §  1. 

South  Carolina.  —  Forty  days.  Rev.  Stat.  S. 
Car.,  §  1968. 

Reasonable  Time.  —  A  mortgage  which  is  not 
recorded  for  more  than  a  month  and  a  half 
after  execution  will  not  protect  the  mortgagee 
when  he,  by  diligence,  might  have  recorded  it 
prior  to  the  obtaining  of  a  lien  by  a  creditor. 
Cutler  v.  Steele,  85  Mich.  627;  Karst  v.  Gane, 
136  N.  Y.  316. 

A  mortgagee  has  a  reasonable  time  after  ex- 
ecution to  record  his  mortgage,  and  where  the 
mortgage  was  executed  on  Saturday,  at  a  place 
seventeen  miles  from  the  recording  office,  and 
it  was  filed  on  the  following  Tuesday,  such 
filing  was  held  to  be  within  such  reasonable 
time.  Way  v.  Braley,  44  Mo.  App.  457. 
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Registration  as  Affecting. 


The  Place  of  Eecord  is  usually  in  the  county  of  the  mortgagor's1  residence,  but 
sometimes  an  additional  record  is  required  in  the  county  where  the  property  is 
located.2  And  if  the  property  is  allowed  to  be  removed  to  another  county, 
the  mortgage  is  to  be  recorded  anew  in  said  county.3 


1.  Place  of  Record  —  County  of  Mortgagor's 
Residence  —  Georgia.  —  Code,  §  1956. 

Illinois.  —  Rev.  Stat.  1895,  c.  95,  §  4. 
Indiana. — Anno.  Stat.  1894,  §  6638.  See 
Grander  v.  Adams,  90  Ind.  87. 
Iowa.  —  Code,  §  1923. 
Kansas.  —  Rev.  Stat.  1889,  §  3903. 
J/, lint.  —  Supplement  1895,  c.  91,  §  I. 
Massachusetts.  —  P.  L.  1882,  c.  192,  §§  1-4. 
Michigan.  —  How.  Stat.,  ^  6913. 
Nebraska.  —  Comp.  Stat.  1893,  c.  32,  §  14. 
New  Hampshire.  —  Pub.  Stat.  1891,  c.  140. 
New  Jersey.  —  Gen.  Stat.  1895,  p.  2113,  §  53. 
New  York.  —  Laws  1883,  c.  279. 
North  Carolina.  —  Rev.  Stat.  1873,  c.  35,  §§ 
12,  13;  Code  N.  Car.,  §  1254. 
Rhode  Island.  —  Laws  1896. 
South  Carolina.  —  Rev.  Stat.  1893,  §  1968. 

Tennessee.  —  Code  1884,  §  2809. 

Texas.  —  Rev.  Stat.  1897,  §  3228. 

Utah.  — Comp.  Laws  1888,  §  2803. 

Vermont.  —  Code  1887,  §  2465. 

Wisconsin.  —  S.  &  B.  Anno.  Stat.,  §  2314; 
Parroski  v.  Goldberg,  80  Wis.  339. 

2.  County  Where  Property  Located.  —  Alabama. 

—  Code  1886,  §  1806-1815. 
Arizona.  —  Rev.  Stat.  1887,  §  2365. 
California.  —  1  Codes  and  Stat.  (1876),  §§ 

7959-7966. 

Georgia.  —  Code  1882,  1955-60. 

Minnesota.  — Stat.  1891,  §  4198. 

Nevada. —  Stat.  1887,  p.  66. 

Several  states  declare  a  record  in  the  county 
where  the  property  is  located  sufficient.  These 
are: 

Colorado.  —  Anno.  Stat.  1891,  §  387. 
Connecticut.  —  Gen.  Stat.  1888,  §  3016. 
Delaware.  —  Laws  1877,  c.  477,  §§  I,  3,  4. 
Florida.  —  Rev.  Stat.  1892,  §  1983. 
Idaho.  —  Rev.  Stat.  1887,  g  3387. 
Kentucky.  —  Stat.  1894,  §  495. 
Mississippi.  — Anno.  Code  1892,  §  2455. 
Ne  w  Mexico.  —  Comp.  Laws  1884,  §  1587. 
Ohio.  —  Rev.  Stat.  1891,  §  4151. 
Oklahoma.  —  Rev.  Stat.  1893.  c.  51,  §  18. 

Virginia.  — Code  1873,  c.  114,  §  5. 

West  Virginia.  —  Code  1887,  c.  74,  §§  5-8. 

Wyoming.  —  Rev.  Stat.  1887,  §  70. 

3.  When  Property  Removed  —  Alabama.  — 
Code  1886,  §  1806.  See  Pollak  v.  Davidson,  87 
Ala.  551. 

California.  —  1  Codes  and  Stat.  (1876), 

7959-7960- 

Idaho.  —  Rev.  Stat.  1887,  §  3386. 
Mississippi .  —  Code  1880,  §  1210. 
Wyoming.  — Rev.  Stat.  1887,  §  70. 
The  Phrase  "  Where  the  Property  Is,"  Construed. 

—  Where  the  statute  requires  a  record  in  the 
county  "  where  the  property  is,"  it  means  the 
county  where  the  property  was  located  at 
the  time  of  the  execution  and  delivery  of  the 
mortgage.  Marquette  First  Nat.  Bank 
Weed,  89  Mich.  357.  The  mortgagee  must 
show  that  the  property  was  in  the  place  where 
it  was  recorded  at  the  time  of  execution.  Stirk 
v.  Hamilton,  83  Me.  524. 


Foreign  Corporation.  —  A  foreign  corporation 
has  no  residence  in  the  county  of  the  state  by 
virtue  of  its  doing  business  in  said  county. 
Therefore,  the  record  of  a  chattel  mortgage 
given  by  it  on  the  records  of  the  county  will 
not  validate  the  mortgage  as  against  its  judg- 
ment creditors.  Watson  v.  Thompson  Lum- 
ber Co.,  49  Ark.  83. 

Partnership.  —  A  partnership  having  a  defi- 
nite local  abiding  place  has  a  residence  there 
within  the  meaning  of  the  statute  requiring 
chattel  mortgages  to  be  filed  in  the  township 
or  city  of  the  residence  of  the  mortgagor,  if  a 
resident  of  the  state;  and  a  chattel  mortgage 
given  by  the  firm  in  the  firm  name,  and  which 
covers  partnership  property,  is  properly  filed 
in  the  township  where  one  of  the  partners  re- 
sides and  where  is  the  seat  and  abiding  place 
of  the  firm,  although  the  other  partner  is  a 
nonresident  of  the  state.  Hubbardston  Lum- 
ber Co.  v.  Covert,  35  Mich.  254;  Briggs  v. 
Leitelt,  41  Mich.  79. 

In  Indiana  and  Ohio  it  is  held  that  a  mortgage 
on  partnership  goods  executed  by  one  partner 
on  behalf  of  all  must  be  recorded  in  each  county 
where  a  partner  resides,  to  be  valid  against 
creditors.  Granger  v.  Adams,  90  Ind.  87; 
Westlake  v.  Westlake,  47  Ohio  St.  315. 

A  mortgage  given  by  partners  residing  in 
different  towns  must  be  recorded  in  each  town 
in  which  a  partner  lives.  Stewart  v.  Piatt,  101 
U.  S.  731;  Rich  v.  Roberts,  48  Me.  548;  Mor- 
rill v.  Sanford,  49  Me.  566;  De  Courcey  v.  Col- 
lins, 21  N.  J.  Eq.  357. 

Description.  —  Where  the  mortgage  describes 
the  mortgagor  as  of  the  county  of  record,  this 
shows  prima  facie  that  the  record  of  the  mort- 
gage was  in  the  county  of  the  mortgagor's  resi- 
dence.   Brown  v.  Corbin,  121  Ind.  455. 

Removal  to  Another  Town.  —  The  removal  of 
the  mortgagor  from  the  town  in  which  he  re- 
sided when  the  mortgage  was  executed  and 
where  it  was  duly  recorded,  and  the  taking  of 
the  mortgaged  property  with  him,  does  not  in- 
validate the  record  of  the  mortgage  or  necessi- 
tate the  recording  of  it  again  in  the  town  to 
which  he  has  removed.  Pease?'.  Odenkirchen, 
42  Conn.  415;  Barrows  v.  Turner,  50  Me.  127; 
Brigham  v.  Weaver,  6  Cush.  (Mass.)  29S; 
Elson  v.  Barrier,  56  Miss.  394;  Offutt  v.  Flagg, 
10  N.  H.  46;  Hoit  v.  Remick,  11  N.  H.  285; 
Hicks  v.  Williams,  17  Barb.  (N.  Y.)  523. 

Removal  of  the  Property  from  the  County.  —  A 
mortgage  of  a  chattel  once  properly  recorded  in 
the  county  where  the  chattel  was  and  where 
the  mortgagor  lived  need  not  be  again  recorded 
because  the  chattel  is  removed  to  another 
county;  the  first  record  affords  constructive  no- 
tice to  the  world.  Griffith  v.  Morrison,  58  Tex. 
46;  Bevans  v.  Bolton,  31  Mo.  437.  Compare 
Boydson  v.  Goodrich,  49  Mich.  65. 

Where  a  party  living  in  one  county  executes 
a  mortgage  upon  a  crop  to  be  planted  on  land 
bought  by  him  in  another  county,  to  which  he 
contemplates  removing,  such  mortgage  may 
properly  be  registered  in  the  latter  county,  the 
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Rules  Applicable  to  Real  Estate  Obtain  in  £ 

mortgagor  having  actually  made  such  removal 
after  the  registration  of  ihe  paper.  Harris  v. 
Jones,  83  N.  Car.  317. 

In  Alabama,  if  the  property  is  removed  to  an- 
other county  the  mortgage  must  be  recorded 
in  said  county  within  six  months.  Wilkinson 
v.  King,  81  Ala.  156;  Malone  v.  Bedsole,  93 
Ala.  41;  Pollak  v.  Davidson,  87  Ala.  551. 

Property  brought  into  the  state,  which  is 
subject  to  a  chattel  mortgage,  will  not  be  held 
by  such  mortgage  as  against  third  parties, 
unless  the  mortgage  is  recorded  within  four 
months.    Johnson  v.  Hughes,  89  Ala.  588. 

Washington.  —  Under  1  Hill's  Anno.  Code 
(Wash.)  §  1649,  personal  property,  when  re- 
moved from  the  county  where  it  was  mort- 
gaged, is  freed  from  the  mortgage  lien  upon  it 
except  as  to  the  parties  thereto,  unless  within 
thirty  days  after  such  removal  the  mortgage 
is  recorded  in  the  county  to  which  the  property 
has  been  taken  ;  and  this  without  regard  to  any 
knowledge  of  the  existence  of  such  mortgage 
by  the  parties  subsequently  claiming  the  prop- 
erty. The  obligation  is  on  the  mortgagee  to 
keep  track  of  the  property  and  see  that  it  is  not 
removed,  or  that,  if  removed,  the  mortgage  is 
recorded  as  required.  Turner  v,  Caldwell,  15 
Wash.  274. 

Texas.  —  If  mortgaged  property  is  removed 
to  another  county  the  mortgage  must  be  regis- 
tered in  said  county  within  four  months. 
Ames  Iron  Works  v.  Chinn,  (Tex.  Civ.  App. 
1896)  38  S.  W.  Rep.  247;  Vickers  v.  Carnahan, 
4  Tex.  Civ.  App.  308.  See  also  Reed  v.  Spikes, 
4  Tex.  App,  Civ.  Cas.,  §  169. 

A  mortgage  filed  for  record  in  a  certain 
county  before  the  property  had  arrived  there 
need  not  be  refiled  after  the  property  arrives. 
Ames  Iron  Works  v.  Chinn,  (Tex.  Civ.  App. 
1896)  38  S.  W.  Rep.  247. 

Lex  Situs  Governs.  —  A  chattel  mortgage  exe- 
cuted and  recorded  in  the  stale  where  the 
property  is  situated  will,  if  valid  under  the 
laws  of  the  place  of  execution,  be  enforced  by 
the  courts  of  the  state  into  which  the  property 
is  afterwards  brought,  unless  there  is  some 
statute  to  the  contrary.  Ames  Iron  Works  v. 
Warren,  76  Ind.  513,  40  Am.  Rep.  258. 

The  law  of  the  state  in  which  personal  prop- 
erty is  at  the  time  of  its  being  mortgaged,  as 
to  the  steps  necessary  to  be  taken  to  give  the 
mortgage  vitality  against  creditors  or  subse- 
quent purchasers  or  incumbrancers,  governs 
when  the  mortgage  is  relied  on  in  the  courts 
of  that  state  as  the  basis  of  an  action  or  de- 
fense, although  the  mortgage  may  have  been 
executed  in  another  state  and  for  the  purpose 
of  securing  an  obligation  made  and  to  be  per- 
formed in  the  latter  state.  Whitman  v.  Con- 
ner, 40  N.  Y.  Super.  Ct.  339. 

This  is  because  of  the  general  principle  that 
the  law  of  the  place  of  the  contract  governs  as 
to  the  nature,  validity,  construction,  and  effect 
of  the  contract. 

Alabama.  —  Beall  v.  Williamson,  14  Ala. 
55- 

Arkansas.  —  Hall  -'.  Pillow,  31  Ark.  32. 

Connecticut.  —  Bigelow  v.  Hartford  Bridge 
Co.,  14  Conn.  583,  36  Am.  Dec.  502. 

Illinois.  —  Mumford  v.  Canty,  50  111.  376,  99 
Am.  Dec.  525. 


le  States.  —  In  some  states  a  mortgage 

Indiana.  —  Blystone  v.  Burgett,  10  Ind.  28, 
68  Am.  Dec.  658;  Ames  Iron  Works  v.  War- 
ren, 76  Ind.  513,  40  Am.  Rep.  258. 

Iowa.  —  Arnold  v.  Potter,  22  Iowa  194;  Smith 
v.  McLean,  24  Iowa  322;  Simms  v.  McKee,  25 
Iowa  341. 

Kansas.  — Golden  -'.  Cockril,  1  Kan.  259,  81 
Am.  Dec.  510;  Denny  v.  Faulkner,  22  Kan. 
89;  Handley  v.  Harris,  48  Kan.  606,  30  Am.  St. 
Rep.  322;  Ord  Nat.  Bank  v.  Massey,  48  Kan. 
762. 

Maryland.  — Wilson  v.  Carson,  12  Md.  54. 

Massachusetts.  —  Langworthy  v.  Little,  12 
Cush.  (Mass.)  109;  Rhode  Island  Cent.  Bank 
v.  Danforth,  14  Gray  (Mass.)  123. 

Mississippi.  —  Barker  v.  Stacy,  25  Miss.  471. 

Missouri.  —  Smith  v.  Hutchings,  30  Mo. 
380;  Feurt  71.  Rovvell,  62  Mo.  524;  National 
Bank  of  Commerce  v.  Morris,  114  Mo.  255,  35 
Am.  St.  Rep.  754;  Lafayette  County  Bank  v. 
Metcalf,  29  Mo.  App.  384. 

New  Hampshire.  — Offutt  v.  Flagg,  10  N.  H. 
46:  Fergusons.  Clifford,  37  N.  H.  86;  Clark  v. 
Tarbell,  58  N.  H.  88. 

New  York.  —  Martin  v.  Hill,  12  Barb.  (N. 
Y.)  631;  Tyler  v.  Strang,  21  Barb.  (N.  Y.)  198; 
Edgerly  v.  Bush,  81  N.  Y.  199;  Nichols  v. 
Mase,  25  Hun  (N.  Y.)  640. 

North  Carolina.  —  Hornthal  v.  Burwell,  109 
N.  Car.  10,  26  Am.  St.  Rep.  556. 

Ohio.  —  Kanaga  Taylor,  7  Ohio  St.  134,  70 
Am.  Dec.  62. 

South  Carolina.  —  Ryan  -'.  Clanton,  3  Strobh. 
L.  (S.  Car.)  411. 

Vermont.  — Jones  v.  Taylor,  30  Vt.  42;  Rice 
v.  Courtis,  32  Vt.  460,  78  Am.  Dec.  597;  Mar- 
tin v.  Potter,  34  Vt.  87. 

Virginia.  —  Craig  v.  Williams,  90  Va.  500, 
44  Am.  St.  Rep.  934. 

In  Peterson  v.  Kaigler,  78  Ga.  466  the  mort- 
gagor resided  in  Alabama  and  the  mortgaged 
property  was  brought  into  Georgia,  but  with 
no  purpose  of  permitting  it  to  remain  there. 
It  was  held  unnecessary  for  the  mortgage  to 
be  recorded  in  the  latter  state. 

A  mortgage  filed  so  as  to  be  notice  in  the 
county  of  the  mortgagor's  residence  is  notice  in 
whatever  county  the  property  may  be  removed 
to.  Cool  v.  Roche,  20  Neb.  550.  See  also  Whit- 
ney v.  Heywood,  6  Cush.  (Mass.)  82. 

In  Montgomery  v.  Wight,  8  Mich.  143,  it  is 
said  that  laws  for  recording  chattel  mortgages 
can  have  no  force  beyond  the  jurisdiction  of  the 
sovereignty  enacting  them,  and  the  record  of 
a  chattel  mortgage  in  Canada  is  therefore  no 
notice  to  the  creditors  of  the  mortgagor  who 
shall  find  the  property  in  his  possession  in 
Michigan. 

So  of  a  chattel  mortgage  recorded  in  another 
state.  Boydson  v.  Goodrich,  49  Mich.  65;  Cor- 
bett  v.  Littlefield,  84  Mich.  30,  22  Am.  St.  Rep. 
681. 

Invalid  at  Common  Law.  —  A  chattel  mort- 
gage appearing  on  its  face  to  have  been  exe- 
cuted in  another  state  will  not  be  upheld  to 
defeat  the  title  of  an  innocent  purchaser  in 
Indiana,  though  shown  to  have  been  recorded 
in  the  county  where  executed,  it  not  being 
valid  at  common  law  and  not  shown  to  be  valid 
by  the  lex  loei  contractus .  Blystone  v.  Burgett, 
10  Ind.  28,  68  Am.  Dec.  658. 
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of  personal  property  must  be  proved,  acknowledged,  and  recorded  in  the 
same  manner  as  a  mortgage  of  real  estate.1 

(  .  Rl'.N'KWAL.  —  In  many  states  a  chattel  mortgage  ceases  to  be  valid  at 
the  expiration  of  a  certain  time,  unless  the  mortgage  or  a  true  copy  is  filed 
anew,  or  unless  a  new  affidavit  is  made  within  the  last  thirty  days,  or  other 
short  period,  before  the  termination  of  the  time  indicated.3  The  filing  of  the 
affidavit  previously  to  the  thirty  days  is  not  a  sufficient  compliance  with  the 
statute.3  The  failure  to  refile  cannot  be  taken  advantage  of  by  a  wrongdoer 
or  by  those  who  have  taken  incumbrances  with  notice  of  the  original  mort- 
gage.1 


1.  Arkansas.  —  Digest  Stat.  1S94.  §  5090. 
Colorado.  —  Anno.  Stat.  1891,  §  386. 
Connecticut.  —  Gen.  Stat.  1888,  §  3016. 
Delaware.  —  Laws  1877,  c.  477,  §  r. 
Florida.  —  Rev.  Stat.  1892,  §  1983. 
Iowa.  —  Code  1880,  §  1923. 

Missouri.  —  Rev.  Stat.  1879,  §  2503. 

Montana.  —  Stat.  Mont.  1895,  §  3863. 

Utah.  —  Comp.  Laws  1888,  §  2802. 

In  Maryland  a  chattel  mortgage  must  be  ex- 
ecuted, acknowledged,  and  recorded  in  the 
same  manner  as  a  bill  of  sale.  Pub.  Gen.  Laws 
Md.  1888,  art.  21,  §  45. 

What  Is  Residence.  —  The  residence  of  the 
mortgagor  means  his  permanent  residence, 
Briggs  v.  Leitelt,  41  Mich.  79;  at  the  time  of 
the  execution  of  the  mortgage,  Clough  v. 
Kyne,  40  111.  App.  234. 

A  Mortgage  of  a  Chattel  Real  should  be  re- 
corded among  real  estate  mortgages  as  well  as 
among  chattel  mortgages.  Deane  v.  Hutchin- 
son, 40  N.  J.  Eq.  83.  See  also  Boyle  Ice  Mach. 
Co.  v.  Gould,  73  Cal.  153. 

A  chattel  mortgage  duly  recorded  is  notice 
of  the  mortgagee's  rights  thereunder  to  a  sub- 
sequent mortgagee  of  the  realty  on  which  the 
mortgaged  chattels  are  located.  Sword  v. 
Low,  122  111.  4S7. 

Recording  Goods  at  Sea.  —  Where,  under  a 
statute,  a  mortgage  of  goods  at  sea  need  not 
be  recorded  if  the  mortgagee  use  due  diligence 
in  taking  possession  after  they  come  to  port, 
it  was  held  that  the  taking  possession  nine 
days  after  they  had  arrived,  and  while  they 
were  still  in  the  hands  of  the  customs  officials, 
was  reasonable  diligence.  Pollard  v.  Salton- 
stall,  56  Fed.  Rep.  861;  Taber  v.  Hamlin.  97 
Mass.  489,  93  Am.  Dec.  113. 

Vessels.  —  The  statute  in  relation  to  the  reg- 
istration of  chattel  mortgages  does  not  apply 
to  property  in  vessels  which  are  duly  regis- 
tered and  enrolled  according  to  the  laws  of  the 
United  States.  Wood  v.  Stockwell,  55  Me.  76; 
Cunningham  v.  Tucker,  14  Fla.  251. 

Canal  Boat.  —  In  New  York  a  mortgage  of  a 
canal  boat  must,  to  be  valid,  be  filed  according 
to  the  general  requirements  of  the  statutes  con- 
cerning chattel  mortgages,  and  also  according 
to  Laws  N.  Y.  1864,  c.  412,  gg  1,  2;  Keller  v. 
Paine,  107  N.  Y.  83. 

Growing  Crop.  —  A  mortgage  on  a  growing 
crop  is  notice  to  a  purchaser  who  purchases 
the  same  in  open  market  when  harvested. 
Wright  v.  E.  M.  Rickey  Co.,  83  Iowa  332. 
Compare  Fines  v.  Bolin,  36  Neb.  621. 

2.  Renewal.  —  See  the  various  state  statutes. 
A  mortgage  having  longer  than  two  years  to 

run  is  good  for  two  years  only  as  against  cred- 
itors and  purchasers.    Cook  v.  Thayer,  11  111. 
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617.  See  also  McKennon  v.  May,  39  Ark.  442; 
Crawford  v.  Trigg,  (Ark.  1891)  15  S.  W.  Rep. 
185;  Herder  v.  Walther,  (C.  PI.)  29  N.  Y.  St. 
Rep.  41c;  Gibson  v.  Ferris,  (C.  PI.)  30  N.  Y.  St. 
Rep.  663;  Cooper  v.  Koppes,  45  Ohio  St.  625; 
Ullman  v.  Duncan,  78  Wis.  213;  W.  W.  Kim- 
ball Co.  v.  Huntington,  80  Wis.  270. 

The  mortgagee  must  refile  within  the  year, 
notwithstanding  default,  if  the  property  is  per- 
mitted to  remain  with  the  mortgagor.  Ely  v. 
Carnley,  19  N.  Y.  496;  Porter  v.  Parmley,  52 
N.  Y.  187;  Marsden  v.  Cornell,  62  N.  Y.  219; 
Steele  v.  Benham,  84  N.  Y.  634. 

3.  Burrill  v.  S.  N.  .Wilcox  Lumber  Co.,  65 
Mich.  571;  Biteler  v.  Baldwin,  42  Ohio  St.  125; 

.Cooper  v.  Koppes,  45  Ohio  St.  625;  J.  I.  Case 
Threshing  Mach.  Co.  v.  Campbell,  14  Oregon 
460.  Compare  Paine  v.  Mason,  7  Ohio  St.  198; 
Rice  v.  Kahn,  70  Wis.  323. 

In  some  states  the  refiling  of  the  mortgage 
may  be  done  at  any  time  within  thirty  days 
before  the  expiration  of  the  year.  Newell  v. 
Warren,  44  N.  Y.  244;  Edson  v.  Newell,  14 
Minn.  228. 

In  others,  in  order  to  preserve  the  lien  of  the 
mortgage  beyond  the  first  year,  the  refiling  of 
the  copy  as  required  by  law  must  be  done 
during  the  thirty  days  immediately  preceding 
the  expiration  of  the  year;  a  refiling  before  the 
commencement  of  the  thirty  days  is  unavail- 
ing. National  Bank  of  Metropolis  v.  Sprague, 
20  N.  J.  Eq.  13. 

Collateral  Security.  —  The  affidavit  of  exten- 
sion of  a  mortgage  which  secures  a  note  given 
as  collateral  security  for  another  debt  need  not 
be  filed  with  reference  to  the  maturity  of  the 
original  debt;  but  such  filing  depends  upon 
the  maturity  of  the  collateral  note.  Clause 
Printing  Press  Co.  v.  Chicago  Trust,  etc.. 
Bank,  145  Ind.  682. 

Purpose  of  Refiling.  —  The  purpose  of  refiling 
is  to  continue  the  effect  of  the  original  filing 
as  to  the  remainder  of  the  debt  due.  Dilling- 
ham v.  Bolt,  37  N.  Y.  200;  Marsden  v.  Cor- 
nell, 62  N.  Y.  219. 

4.  Flory  v.  Comstock,  61  Mich.  522;  Johnson 
v.  Jeffries,  30  Mo.  423;  Moses  v.  Walker,  2 
Hilt.  (N.  Y.)  536;  McCormick  v.  Venable,  58 
Hun  (N.  Y.)  608,  34  N.  Y.  St.  Rep.  717. 

Indorsement  of  Payments.  —  If  a  mortgagee  at 
the  end  of  the  year  files  an  affidavit  of  the 
amount  paid  on  the  mortgage  during  the  year 
this  is  sufficient,  and  he  is  not  obliged  to  in- 
dorse the  payments  on  the  mortgage  or  on  the 
copy  filed  as  record.  Anderson  v.  Cook,  100 
Mich.  621. 

The  knowledge  of  the  mortgage  on  the  part 
of  the  creditor  does  not  avoid  the  necessity  of 
the  affidavit.  Swiggett  v.  Dodson,  3S  Kan. 
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d.  When  Deemed  Filed  and  Recorded.  —  A  chattel  mortgage  is  to 
all  intents  and  purposes  "  recorded  "  from  the  time  it  is  deposited  with  the 
proper  officer  for  record,  and  thereafter  imparts  notice.  That  it  should  be 
actually  spread  upon  the  record,  is  not  essential.1  And  it  is  "  filed  "  when 
it  is  delivered  to  and  received  and  kept  by  the  proper  officer  for  the  purpose 
of  notice  mentioned  in  the  statute.2 

3.  Subsequent  Purchasers  —  a.  DEFINITION.  —  A  subsequent  purchaser,  with- 
in the  protection  of  the  registration  laws,  is  one  who,  in  good  faith  and 
for  a  valuable  consideration,  has  purchased  the  mortgaged  property  subse- 
quently to  the  execution  of  the  mortgage.3 


702.  But  where  a  party  with  full  knowledge 
of  the  mortgagee's  rights  took  possession  prior 
to  the  expiration  of  the  year,  and  in  violation 
of  these  rights,  the  failure  to  file  the  renewal 
affidavit  will  not  preclude  the  mortgagee  from 
recovering  the  property.  Corbin  v.  Kincaid, 
33  Kan.  649. 

1.  When  Deemed  Recorded.  —  M'Gregor  v. 
Hall,  3  Stew.  &  P.  (Ala.)  397;  Meherin  v. 
Oaks,  67  Cal.  57;  Craig  v.  Dimock,  47  111.  308; 
Holman  v.  Doran,  56  Ind.  358;  Chandler  v. 
Scott,  127  Ind.  226;  Head  v.  Goodwin,  37  Me. 
181;  Jordan  v.  Farnsworth,  15  Gray  (Mass.) 
517;  Miller  v.  Whitson,  40  Mo.  97;  Parkers. 
Palmer,  13  R.  I.  359. 

A  chattel  mortgage  delivered  to  the  town 
clerk  with  orders  not  to  record  it  until  further 
notice,  and  not  in  fact  recorded,  cannot  be 
considered  as  recorded  if  the  notice  has  not 
been  given,  even  though  the  clerk  may  have 
noted  thereon  the  time  of  receiving  it.  Town 
v.  Griffith,  17  N.  H.  165. 

A  mortgage  is  not  recorded  until  the  clerk 
has  indorsed,  both  upon  the  record  book  and 
the  mortgage,  the  time  when  the  mortgage 
was  received  for  record.  Handley  v.  Howe, 
22  Me.  560;  Holmes  v.  Sprowl,  31  Me.  73; 
Head  v.  Goodwin,  37  Me.  181 ;  Jones  v.  Parker, 
73  Me.  248. 

2.  Case  v.  Hargadine,  43  Ark.  144;  Gorham 
v.  Summers,  25  Minn.  81 ;  Cass  v.  Rothman,  42 
Ohio  St.  380;  Parker  v.  Palmer,  13  R.  I.  359. 

The  notice  dates  from  the  time  the  mort- 
gage is  filed,  and  not  from  the  time  the  index 
and  entries  are  made.  Freiberg  v.  Magale,  70 
Tex.  116;  Cleveland  v.  Empire  Mills.  6  Tex. 
Civ.  App.  479.  ■ 

Leaving  the  mortgage  in  the  office  of  the  re- 
corder, when  no  one  is  there,  is  not  such  a 
filing  as  is  required  by  law.  Crouse  v.  John- 
son, 65  Hun  (N.  Y.)  337;  Standard  Implement 
Co.  v.  Parlin,  etc.,  Co.,  51  Kan.  566. 

Certificate  of  Record.  —  The  certificate  of  the 
recording  officer  is  conclusive  evidence  that 
the  mortgage  has  been  recorded.  Jones  on 
Chat.  Mort.  (3d  ed.)  274;  Thayer  v.  Stark,  6 
Cush.  (Mass.)  11 ;  Jordan  v.  Farnsworth,  15 
Gray  (Mass.)  517;  Adams  v.  Pratt,  109  Mass. 
59:  Fuller  v.  Cunningham,  105  Mass.  442; 
Head  v.  Goodwin,  37  Me.  181 ;  Ferguson  v. 
Clifford,  37  N.  H.  86.  See  also  Grounds  v.  In- 
gram, 75  Tex.  509. 

8eal.  —  A  mortgage  is  admissible  as  evi- 
dence although  the  seal  of  the  clerk  of  the 
Superior  Court,  which  is  required  by  statute 
(Code,  §  1246),  is  absent.  Perry  v.  Bragg,  m 
N.  Car.  159. 

Possession  Taken  by  Mortgagee.  —  If  a  mort- 
gagee takes  possession  before  any  other  right 


or  lien  attaches,  his  title  under  the  mortgage  is 
good  against  everybody  if  it  was  previously 
valid  between  the  parties,  although  it  is  not 
acknowledged  and  recorded.  Applewhite  v. 
Harrell  Mill  Co.,  49  Ark.  279;  Gagnon  v. 
Brown,  47  Kan.  83. 

Where  the  mortgagee  proceeds  to  foreclose 
before  the  expiration  of  the  time  allowed  by 
statute  for  the  mortgagor  to  remain  in  posses- 
sion, a  levy  of  a  creditor  made  after  the  time 
has  expired,  and  while  the  mortgagor  is  still  in 
possession,  will  not  take  precedence  over  the 
mortgage  lien.  Armstrong  v.  Broom,  5  Utah 
176,  affirmed  in  Broom  v.  Armstrong,  137  U.  S. 
266.  See  Blumenthal  v.  Lynch,  25  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)8s;  Finn  v.  Dona- 
hoe,  83  Mich.  165;  Hausner  v.  Lebrick,  51 
Kan.  591;  Lorie  -■.  Adams,  51  Kan.  692. 

In  order  that  a  chattel  mortgage  should  be 
valid  without  being  recorded,  there  must  be 
an  immediate  delivery  of  the  goods  mort- 
gaged, followed  by  an  actual  and  continued 
change  of  possession.  It  is  not  sufficient,  as 
against  attaching  creditors  of  the  mortgagor, 
that  the  mortgagee  takes  possession  before  the 
attachment  issues.  Parshall  v.  Eggart,  52 
Barb.  (N.  Y.)  367. 

Taking  New  Mortgage.  —  A  mortgagee  who 
sells  to  the  mortgagor  and  takes  a  new  mort- 
gage for  the  purchase  money,  all  being  the 
same  transaction,  must  retain  possession  of 
the  property  until  he  has  recorded  his  second 
mortgage,  or  the  property  may  be  subjected 
toother  liens.  Blatchford  v.  Boyden,  122  111. 
657. 

Subsequent  Mortgage. — A  junior  mortgagee 
who  has  obtained  possession  has  a  superior 
right  to  an  attaching  creditor  of  the  mortgagor. 
Hellman  v.  Pollock,  47  Mo.  App.  205. 

Lost  Mortgage. —  Where  a  chattel  mortgage- 
is  lost  before  being  recorded  as  provided  by 
law,  the  mortgagee  cannot  protect  himself 
against  a  levy  of  execution  by  the  mortgagor's 
creditors  by  recording  a  copy  of  the  mortgage 
certified  as  correct  by  the  justice  before  whom 
the  original  was  acknowledged,  the  copy  not 
being  acknowledged.  Porter  v.  Dement,  35  111. 
478. 

An  Administrator  of  a  Deceased  Mortgagor,  or 

an  heir,  cannot  avoid  a  chattel  mortgage  on 
the  ground  that  it  has  not  been  recorded,  even 
though  the  estate  be  insolvent.  Mayer  v. 
Myers,  129  Ind.  366. 

3.  A  Subsequent  Purchaser  in  good  faith  must 
have  acquired  the  mortgaged  chattels  for  a 
valid  consideration,  and  without  actual  knowl- 
edge of  the  existence  of  the  mortgage  or  notice 
of  such  facts  as  would  put  an  ordinarily  pru- 
dent man  upon  inquiry.    Sanford  v.  Jensen, 
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b.  NOTICE.  —  Against  such  a  one,  a  mortgage  valid  between  the  parties  is 
void  unless  he  has  either  the  constructive  notice  afforded  by  record,  or  actual 
notice,  either  of  the  mortgage  or  of  facts  sufficient  to  put  a  reasonable  man 
upon  an  inquiry  which  would  lead  to  a  knowledge  of  the  mortgage.1 

c.  Assumption  of  a  Prior  Mortgage.  —  Should  the  purchaser  assume 
.mil  agree  to  pay  the  mortgage  debt,  he  is  liable  personally  to  the  mortgagee.2 
His  liability  depends  entirely  upon  his  express  assumption  of  the  debt;  the 
mere  purchase  of  the  property  subject  to  the  mortgage  conveys  no  personal 
liability;  and  so  where  it  is  publicly  sold  with  the  express  announcement  that 
it  is  sold  subject  to  a  chattel  mortgage,  the  conditions  of  which  are  to  be  bind- 
ing upon  the  purchaser,  one  hearing  the  announcement  and  purchasing  cannot 
be  held  personally  liable  for  the  mortgage  debt.3 

d.  Right  to  Attack  the  Mortgage.  —  By  assuming  the  mortgage,  the 
purchaser  is  estopped  from  attacking  its  validity  for  any  defect  appearing  in 
the  execution  or  for  failure  to  record.4  If,  however,  the  mortgage  is  abso- 
lutely void  between  the  original  parties,  the  purchaser  may  avail  himself  of 
this  fact  and  be  discharged  from  his  agreement.5  If  the  mortgage  has 
been  paid,  the  purchaser  cannot  be  held  liable  although  he  has  assumed  the 
debt.6 

4.  Subsequent  Mortgagees  —  a.  In  General.  —  A  subsequent  mortgagee  is 
regarded  as  having  a  legal  interest  in  the  property,  with  a  right  of  immediate 
possession,  subject  to  the  provisions  of  the  mortgage,  against  any  one  not 


(Neb.  1896)  69  N.  W.  Rep.  108.  See  also  Mc- 
Knight  v.  Gordon,  13  Rich.  Eq.  (S.  Car.)  222, 
94  Am.  Dec.  164. 

1.  Notice.  —  Lushton  State  Bank  v.  O.  S. 
Kelley  Co.,  47  Neb.  678. 

Before  taking  a  second  mortgage,  the  de- 
fendant inquired  of  the  mortgagor  whether  or 
not  the  plaintiffs  held  a  mortgage  on  his  prop- 
erty, and  was  informed  that  their  mortgage 
was  on  other  property.  It  was  held  that  this 
information  was  not  sufficient  to  put  him  on 
inquiry.    Simpson  v.  Hinson,  88  Ala.  527. 

Actual  Notice  of  an  Unrecorded  Mortgage  dis- 
penses with  the  necessity  of  recording  or  riling. 

Alabama. — Steele  v.  Adams,  21  Ala.  534; 
Boyd  v.  Beck,  29  Ala.  703. 

California.  —  Harms  v.  Silva,  91  Cal.  636. 

Colorado.  —  Crane  v.  Chandler,  5  Colo.  21; 
Wilcox  v.  Jackson,  7  Colo.  523. 

Iowa. — Campbell  v.  Leonard,  11  Iowa  489. 

Michigan.  —  Doyle  v.  Stevens,  4  Mich.  87; 
Kohl  v.  Lynn,  34  Mich.  360;  Read  v.  Horner, 
90  Mich.  152. 

New  Hampshire.  —  Stowe  v.  Meserve,  13  N. 
H.  46;  Gooding  v.  Riley,  50  N.  H.  400. 

New  Jersey.  —  National  Bank  of  Metropolis 
v.  Sprague,  21  N.  J.  Eq.  530. 

New  York.  —  Gregory  v.  Thomas,  20  Wend. 
(N.  Y.)  17;  Lewis  v.  Palmer,  28  N.  Y.  272; 
Benjamin  v.  Elmira,  etc.,  R.  Co.,  54  N.  Y.  675; 
Shuler  v.  Boutwell,  18  Hun  (N.  Y.)  171. 

Ohio.  —  Paine  v.  Mason,  7  Ohio  St.  198. 

Pennsylvania.  —  Coble  v.  Nonemaker,  78  Pa. 
St.  501. 

Washington.  —  Darland  v.  Levins,  1  Wash. 

582. 

Certified  Copy.  —  In  order  to  prove  the  con- 
tents of  a  chattel  mortgage  on  the  trial,  the 
original  mortgage  must  be  produced ;  a  certi- 
fied copy  made  by  the  clerk  or  register  where 
the  mortgage  is  filed  is  evidence  only  of  the 
fact  of  its  filing.  George  v.  Toll,  39  How.  Pr. 
(N.    Y.    Supreme  Ct.)  497.    See   Bissell  v. 


Pearce,  28  N.  Y.  252;  Hewitt  v.  Morris,  37  N. 
Y.  Super.  Ct.  18. 

Withdrawal  of  Mortgage.  —  The  withdrawal 
of  the  mortgage  from  the  files  destroys  its 
effect  as  notice  during  such  time  as  it  is  with- 
drawn. Sternberger  v.  McSween,  14  S.  Car. 
36. 

Where  the  holder  of  a  chattel  mortgage  sent 
a  person  to  the  town  clerk's  office  to  see  if  it 
was  on  file,  and  the  agent,  misunderstanding 
his  instructions,  withdrew  the  mortgage  and 
took  it  to  his  principal,  who,  with  due  dili- 
gence, caused  it  to  be  refiled,  it  was  held  that 
the  lien  thereof  remained  as  against  one  who, 
with  knowledge  of  the  facts,  attached  the  prop- 
erty while  the  mortgage  was  absent  from  the 
files.  Swift  v.  Hall,  23  Wis.  532.  In  this  case 
the  court  further  said  that  if  the  creditor  had 
not  known  of  the  transaction  a  different  ques- 
tion would  have  arisen,  but  did  not  express  an 
opinion  on  it. 

The  withdrawal  of  a  mortgage  filed  for  rec- 
ord, and  which  had  been  recorded  at  length 
at  the  request  of  the  mortgagee,  does  not  de- 
stroy its  validity  as  notice.  Stevenson  v. 
Colopy,  48  Ohio  St.  237. 

2.  Assumption  of  Prior  Mortgage.  —  Pope  v. 
Porter,  33  Fed.  Rep.  7;  Potter  v.  Traders'  Nat. 
Bank,  70  Hun  (N.  Y.)  53. 

3.  Hamill  v.  Gillespie,  48  N.  Y.  556. 

If  an  auctioneer  in  making  a  sale  announces 
the  sale  as  subject  to  a  senior  mortgage  the 
purchaser  can  still  attack  such  a  mortgage  for 
fraud.    White  v.  Graves,  68  Mo.  218. 

4.  Estoppel.  —  Greither  v.  Alexander,  15  Iowa 
470;  Dwight  v.  Scranton,  etc.,  Lumber  Co.,  69 
Mich.  127. 

5.  When  Mortgage  Void  between  the  Parties.  — 

Housatonic  Bank  v.  Martin,  1  Met.  (Mass.)  294; 
The  record  of  a  void  mortgage  gives  no  notice 
to  creditors;  Smith  v.  Clark,  (Iowa  1S97)  69  N. 
W.  Rep.  1011. 

6.  Barry  v.  Bennett,  7  Met.  (Mass.)  354. 
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claiming  under  the  prior  mortgage.1  As  regards  the  effect  of  notice  or  the 
absence  thereof,  and  also  as  to  his  rights  to  dispute  the  validity  of  the  prior 
mortgage,  he  holds  the  position  of  a  subsequent  purchaser.2 

b.  Mortgage  Subject  to  a  Prior  Mortgage.  —  A  mortgage  expressly 
providing  that  it  shall  be  subject  to  a  prior  mortgage  is  subject  to  it  independ- 
ently of  the  fact  that  the  prior  mortgage  is  not  of  record  ;  3  nor  will  it  alter 
matters  to  record  the  subsequent  mortgage  first.* 

c.  RIGHTS  OF  ACTION.  ■ —  A  subsequent  mortgagee  may  maintain  an 
action  against  any  one  but  the  prior  mortgagee  and  those  claiming  under  him, 
for  any  taking  of  the  property  in  conflict  with  his  rights.5  And  should  the 
prior  mortgagee  take  possession  of  the  property  and  sell  it  in  an  illegal  man- 
ner, he  would  be  liable  to  his  subsequent  mortgagee  for  the  value  of  the 
property  above  the  prior  debt.6 


1.  Subsequent  Mortgages.  —  Talcott  v.  Meigs, 
64  Conn.  55;  Smith  v.  Smith,  24  Me.  555.  See 
Shoenberger  v.  Mount,  1  Handy  (Ohio)  566. 

Where  the  second  mortgagee  takes  posses- 
sion of  the  mortgaged  property  while  the  valid 
lien  of  a  prior  mortgage  exists,  the  prior  mort- 
gagee is  not  estopped  from  claiming  his  right 
to  the  property  by  remaining  silent  when  the 
second  mortgagee  takes  possession.  Bradley 
v.  Gelkinson,  57  Iowa  300. 

A  second  mortgagee  of  a  chattel  who  takes 
it  from  the  possession  of  the  mortgagor,  sells 
it,  and  receives  the  full  consideration  of  the 
sale,  without  regard  to  the  rights  of  the  senior 
mortgagee,  is  liable  to  the  latter  in  an  action 
for  the  conversion  of  the  chattel.  Lowe  v. 
Wing,  56  Wis.  31. 

2.  Regarded  as  a  Subsequent  Purchaser.  —  Van 
Winkle  v.  Crowell,  146  U.  S.  42;  Kranert  v. 
Simon,  65  111.  344;  Manny  v.  Woods,  33  Iowa 
265;  Hesser  v.  Wilson,  36  Iowa  152;  Neerman 
v.  Caldwell,  50  Kan.  61;  American  Lead  Pen- 
cil Co.  v.  Champion,  57  Kan.  352;  Dodge  v. 
Smith,  (Kan.  App.  1896)  46  Pac.  Rep.  990; 
Plaisted  v.  Holmes,  58  N.  H.  619;  Ober,  etc., 
Co.  v.  Keating,  77  Md.  100;  Wright  v.  Larson, 
51  Minn.  321,  38  Am.  St.  Rep.  504;  Hinchman 
v.  Point  Defiance  R.  Co.,  14  Wash.  349;  Men- 
denhall  v.  Kratz,  14  Wash.  453. 

A  subsequent  mortgagee  with  notice  is  not 
a  subsequent  mortgagee  in  good  faith.  Cas- 
ner  v.  Crawford,  4  Kan.  App.  687.  Although, 
in  a  prior  mortgage,  the  officer  taking  the  ac- 
knowledgment was  an  interested  party,  and 
therefore  disqualified,  the  record  of  the  mort- 
gage is  still  notice.  Benson  Bank  v.  Hove, 
45  Minn.  40. 

A  prior  mortgagee  who  has  knowledge  of  a 
second  mortgage,  and  has  possession  of  prop- 
erty more  than  sufficient  to  secure  his  debt, 
cannot  release  such  part  as  is  not  covered  by 
his  own  mortgage  to  the  detriment  of  the  sec- 
ond mortgagee.  Guion  v.  Knapp,  6  Paige  (N. 
Y.)  35,  29  Am.  Dec.  741;  Jordan  v.  Hamilton 
County  Bank,  11  Neb.  499. 

The  words  "  subsequent  purchasers  or  mort- 
gagees in  good  faith  "  mean  only  purchas- 
ers and  mortgagees  who  purchased  or  took 
their  mortgage  after  the  expiration  of  the 
year  from  the  filing  of  the  mortgage.  Howard 
v.  Hutchinson  First  Nat.  Bank,  44  Kan.  549; 
Casner  v.  Crawford,  4  Kan.  App.  (87. 

A  statement  in  a  mortgage  that  "  the  said 
party  of  the  first  part  warrant  the  title  against 
all  persons,  except  an  existing  mortgage  of  the 
record  in  P.  county,"  is  not  actual  notice  of 


an  unrecorded  prior  bill  of  sale  on  the  prop- 
erty.   Clark  v.  Barnes,  72  Iowa  563. 

In  a  prior  mortgage  it  was  stated  that  such 
mortgage  was  subject  to  another  prior  un- 
recorded mortgage.  In  a  subsequent  mort- 
gage reference  was  made  to  the  prior  recorded 
mortgage  for  a  description  of  the  property.  It 
was  held  that  the  last  mortgage  was  subject  to 
the  unrecorded  mortgage.  Eaton  v.  Tuson, 
145  Mass.  218. 

3.  A  second  mortgagee  in  whose  mortgage 
there  is  a  recognition  of  a  prior  mortgage  upon 
the  same  chattels  cannot  attack  the  former 
mortgage  by  setting  up  that  it  was  made  in 
fraud  of  the  mortgagor's  creditors.  Perrine 
v.  Jamesburg  First  Nat.  Bank,  55  N.  J.  L.  402. 

A  second  mortgagee  acquires  by  his  mort- 
gage the  mortgagor's  right  to  redeem.  Tuite 
v.  Stevens,  98  Mass.  305;  Howard  v.  Chase, 
104  Mass.  249. 

4.  Dvvight  v.  Scranton,  etc.,  Lumber  Co.,  69 
Mich.  127;  Pecker  v.  Silsby,  123  Mass.  108. 
Compare  Pittock  v.  Jordan,  19  Oregon  7. 

A.  made  a  mortgage  to  B.,  and  one  of  the 
same  property  to  C,  who  had  notice  of  B.'s 
mortgage.  C.  filed  his  mortgage  first  and 
afterwards  sold  it  to  D.  It  was  held  that  D. 
took  his  mortgage  subject  to  B.'s.  Hoagland 
v.  Shampanore.  37  N.  J.  Eq.  588. 

A  subsequent  mortgagee,  who  had  recorded 
his  mortgage  first,  claimed  the  property  in  re- 
plevin from  the  sheriff.  In  his  mortgage  it 
appeared  that  a  clause  stating  the  mortgaged 
property  to  be  clear  from  all  incumbrances  had 
been  erased.  It  was  held  that  evidence  of  this 
fact  was  proper  for  the  consideration  of  the 
jury.    Williams  v.  Bresnahan,  66  Mich.  634. 

5.  Subsequent  Mortgagee's  Right  of  Action. — 
Gardner  v.  Morrison,  12  Ala.  547;  Treat  v.  Gil- 
more,  49  Me.  34;  Newman  v.  Tymeson,  13 
Wis.  172,  80  Am.  Dec.  735. 

A  second  mortgagee  in  possession  of  mort- 
gaged chattels,  though  the  prior  mortgage  is 
unsatisfied  and  the  legal  title  is  in  the  first 
mortgagee,  may  maintain  trover  against  a 
stranger  for  the  wrongful  taking  of  such  chat- 
tels. White  v.  Webb,  15  Conn.  302.  See  also 
Becker  -'.  Bailies,  44  Conn.  167. 

Trover  will  not  lie  unless  the  mortgagee  has 
possession  or  the  lawful  right  thereto.  Rugg 
v.  Barnes,  2  Cush.  (Mass.)  591 ;  Landon  v.  Em- 
mons, 97  Mass.  37;  Clapp  v.  Campbell,  124 
Mass.  50. 

6.  Lovcjoy  v.  Merchants'  State  Bank,  5  N. 
Dak.  623;  Everett  v.  Buchanan,  2  Dakota  249. 

Conversion.  — A  prior  mortgagee  who  sells 
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5.  Creditors  of  the  Mortgagor  —  Must  Obtain  Lien.  —  A  creditor  of  the  mort- 
gagor,  entitled  to  take  advantage  of  the  recording  acts,  is  generally  held  to  be 
a  creditor  who  has  perfected  a  lien  by  legal  process  upon  the  mortgaged  prop- 
erty.   A  creditor  at  large  cannot  attack  the  mortgage.1 

Fraudulent  Mortgage.  —  Against  a  creditor  as  first  mentioned,  the  continued  pos- 
session of  the  mortgagor  may  be  freed  from  fraud  by  showing  it  to  be  bona  fide?1 


the  mortgaged  goods  on  default  for  more  than 
his  mortgage  debt,  and  fails  to  account  for  the 
surplus  to  a  junior  mortgagee,  is  liable  to  the 
latter  for  conversion;  and  in  such  a  suit  a  pre- 
vious demand  is  not  necessary.  Stewart  v. 
Long,  (Ind.  App.  1896)  44  N.  E.  Rep.  63. 

1.  Creditors  —  California.  —  Reamer  v.  Free- 
man, S4  Cal.  554.  See  also  Hackett  v.  Man- 
love,  14  Cal.  85. 

Georgia.  —  Thompson  v.  Morgan,  82  Ga.  548. 

A'ansas.  —  Dayton  v.  People's  Sav.  Bank,  23 
Kan.  421;  Fearey  v.  Cummings,  41  Mich. 
376. 

Michigan.  —  Dempsey  v.  Pforzheimer,  86 
Mich.  652;  Johnson  v.  Stellwagen,  67  Mich.  10; 
Brown  v.  Mynard,  (Mich.  1895)  65  N.  W.  Rep. 
294;  Manistee  First  Nat.  Bank  v.  Marshall, 
etc.,  Bank,  (Mich.  1895)  65  N.  W.  Rep.  604. 
See  also  Kohl  v.  Lynn,  34  Mich.  360;  Hogan  v. 
Hudson,  (Mich.  1896)67  N.  W.  Rep.  108 1. 

Minnesota.  —  Braley  v.  Byrnes,  20  Minn.  435; 
Ellingboe  v.  Brakken,  36  Minn.  156;  St.  Paul 
Title  Ins.,  etc.,  Co.  v.  Berkey,  52  Minn.  497. 

Missouri.  — Jewet  v.  Preist,  34  Mo.  App. 
509.  See  also  Crawford  v.  Harter,  22  Mo.  App. 
631,  Johnson  v.  Jeffries,  30  Mo.  423. 

New  Jersey. — Currie  v.  Knight,  34  N.J. 
Eq.  485. 

New  York.  —  Thompson  v.  Van  Vechten,  27 
N.  Y.  568;  Frost  v.  Mott,  34  N.  Y.  253;  Jones 
v.  Graham,  77  N.  Y.  628;  Rinchey  v.  Stryker, 
26  How.  Pr.  (N.  Y.  Ct.  App.)  75;  Button  v. 
Rathbone,  43  Hun  (N.  Y.)  147;  Dorthy  v. 
Servis,  46  Hun  (N.  Y.)  628;  Murtha  v.  Curley, 
47  N.  Y.  Super.  Ct.  393;  Donohue  v.  Jackson, 
60  Hun  (N.  Y.)  586,  39  N.  Y.  St.  Rep.  916;  Bul- 
lard  v.  Kenyon,  66  Hun  (N.  Y.)  628,  49  N.  Y. 
St.  Rep.  132. 

Oregon.  —  McCully  v.  Swackhamer,  6  Ore- 
gon 439;  Orton  v.  Orton,  7  Oregon  482,  33  Am. 
Rep.  717;  Marks  v.  Miller,  21  Oregon  317. 

Texas.  — Overstreet  v.  Manning,  67  Tex. 
657;  Smelser  v.  Baker,  6  Tex.  Civ.  App.  751. 

West  Virginia.  —  Ballard  v.  Great  Western 
Min.,  etc.,  Co.,  39  W.  Va.  394. 

Creditor  at  Large.  —  A  chattel  mortgage  will 
not  be  declared  void  at  the  instance  of  a  cred- 
itor at  large  of  the  mortgagor  on  the  ground  that 
the  mortgage  has  not  been  filed  in  the  proper 
office.  To  maintain  such  right  the  party  must 
be  a  judgment  creditor  with  a  lien  upon  the 
mortgaged  property  or  a  valid  claim  to  its 
avails.  Stewart  v.  Beale,  7  Hun  (N.  Y.)  405, 
affirmed  in  68  N.  Y.  629.  Compare  Sidener  v. 
Bible,  43  Ind.  230. 

In  New  Jersey  all  creditors  as  well  as  judg- 
ment creditors  are  meant  to  be  protected  by 
Act  of  May  2,  1885  (N.  J.  Supp.  Rev.  p.  491), 
making  a  chattel  mortgage  void  unless  re- 
corded or  accompanied  by  an  immediate  pos- 
session in  the  mortgage.  Roe  v.  Meding,  53 
N.  J.  Eq.  350. 

The  debts  of  creditors  at  large  of  an  insolv- 
ent corporation  are  fastened  by  adjudication 


in  insolvency  and  by  the  appointment  of  a  re- 
ceiver. Hence  it  follows  necessarily  that  a 
creditor  who  has  proved  his  debt  before  the 
receiver  may  maintain  a  suit  to  set  aside  a 
chattel  mortgage  which  is  void  as  to  him  by 
force  of  statute.  Graham  Button  Co.  v.  Spiel- 
man,  50  N.  J.  Eq.  120. 

The  New  York  Recording  Acts  make  an  un- 
filed mortgage  void  only  as  to  judgment  cred- 
itors and  subsequent  purchasers  in  good  faith. 
Moses  v.  Walker,  2  Hilt.  (N.  Y.)  536;  Thompson 
v.  Van  Vechten,  27  N.  Y.  568;  Porter  v.  Parm- 
ley,  52  N.  Y.  185;  Hayman  v.  Jones,  7  Hun  (N. 
Y.)  238;  Fraser  v.  Gilbert,  11  Hun  (N.  Y.)  634. 
See  also  Karst  v.  Gane,  61  Hun  (N.  Y.)  533; 
Karst  v.  Gane,  136  N.  Y.  316;  Stephens  v.  Per- 
rine,  69  Hun  (N.  Y.)  578. 

A  Mortgage  Which  was  Filed  a  Day  After  its 
Execution  was  void  as  against  a  creditor  levy- 
ing an  attachment  one  hour  before  it  was 
filed.  Smelser  v.  Baker,  6  Tex.  Civ.  App.  751. 
Any  creditor  who  has  done  anything  in  reliance 
upon  the  mortgaged  property  being  unencum- 
bered may  take  -advantage  of  the  failure  to 
record  a  chattel  mortgage.  Root  v.  Harl,  62 
Mich.  420. 

2.  Fraudulent  Mortgage — Alabama. — Killough 
v.  Steele,  1  Stew.  &  P.  (Ala.)  262;  Magee  v.. 
Carpenter,  4  Ala.  469. 

Indiana.  —  Watson  v.  Williams,  4  Blackf. 
(Ind.)  26,  28  Am.  Dec.  36;  Hankins  v.  Ingols, 
4  Blackf.  (Ind.)  35. 

Iowa.  —  Hughes  v.  Cory,  20  Iowa  399. 

Kentucky.  —  Ross  v.  Wilson,  7  Bush  (Ky.). 
29;  Head  v.  Ward,  1  J.  J.  Marsh.  (Ky.)  280; 
Snyder  v.  Hitt,  2  Dana  (Ky.)  204;  Vernon  v. 
Morton,  8  Dana  (Ky.)  247;  Lyons  v.  Field,  17- 
B.  Mon.  (Ky.)  543. 

Maine.  —  Reed  v.  Jewett,  5  Me.  96;  Hol- 
brook  v.  Baker,  5  Me.  309,  17  Am.  Dec.  236; 
Gleason  v.  Drew,  9  Me.  79;  Lunt  v.  Whitaker, 
10  Me.  310;  Lane  v.  Borland,  14  Me.  77,  31 
Am.  Dec.  33;  Smith  z>.  Putney,  18  Me.  87: 
Cutter  v.  Copeland,  18  Me.  127;  Googins  v. 
Gilmore,  47  Me.  9,  74  Am.  Dec.  472. 

Massachziseits.  —  Homes  v.  Crane,  2  Pick. 
(Mass.)  607;  Adams  v.  Wheeler,  10  Pick. 
(Mass)  199;  Macomber  v.  Parker,  14  Pick. 
(Mass.)  497;  Shurtleff  v.  Willard,  19  Pick. 
(Mass.)  202. 

Mississippi.  —  Stamps  v.  Gilman,  43  Miss.. 
456. 

Nebraska.  —  Pyle  v.  Warren,  2  Neb.  241. 
New  Jersey.  —  Runyon  v.  Groshon,  12  N.  J. 
Eq.  86. 

New  York.  —  Bissell  v.  Hopkins,  3  Cow. 
(N.  Y.)  166,  15  Am.  Dec.  259;  Marsh  v.  Law- 
rence, 4  Cow.  (N.  Y.)46i;  Hull  v.  Carnley,  2 
Duer  (N.  Y.)  99;  Butler  v.  Van  Wyck,  1  Hill 
(N.  Y.)  438;  Fuller  v.  Acker,  1  Hill  (N.  Y.>. 
473;  Griswold  v.  Sheldon,  4  N.  Y.  581;  Gard- 
ner v.  Adams,  12  Wend.  (N.  Y.)  297;  Murray 
v.  Burtis,  15  Wend.  (N.  Y.)  212;  Smith  v. 
Acker,  23  Wend.  (N.  Y.)  653;  Cole  v.  White,. 
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Some  jurisdictions  seem  to  consider  it  fraudulent  per  sr.1 

Attachment  of  Mortgagor's  Equity.  —  By  virtue  of  statute  law,  a  creditor  may 
reach  the  mortgagor's  equity  of  redemption  by  attachment  and  execution,2  a 
right  which  does  not  exist  at  common  law.3  Under  the  statutes  it  is  held 
that  a  mortgagee  taking  a  mortgage  of  personalty  takes  it  subject  to  such  pro- 
visions and  under  the  implication  that  he  is  to  suffer  his  possession  to  be  tem- 
porarily interrupted  for  the  purpose  of  a  levy  and  sale  under  execution.4  The 


26  Wend.  (N.  Y.)5ii;  Newell  v.  Warren,  44 
N.  Y.  244. 

Ohio.  —  Hombeck  v.  Vanmetre,  9  Ohio  153. 

Oregon.  —  Marks  v.  Miller,  21  Oregon  317. 

South  Carolina.  —  State  Bank  v.  Gourdin, 
Spears  Eq.  (S.  Car.)  439. 

Agreement  to  Withhold.  —  An  agreement  be- 
tween the  parties  to  a  mortgage,  that  it  should 
not  be  filed,  does  not  make  it  fraudulent  as  to 
prior  creditors  of  the  mortgagor.  Fisher  v. 
Kelly,  (Oregon  1896)  46  Pac.  Rep.  146.  See 
also  Maverick  v.  Bohemian  Club,  (Tex.  Civ. 
App.  1896)  36  S.  W.  Rep.  147;  Logan  v.  Slade, 
28  Fla.  699. 

Delay  in  registration  with  no  fraudulent  in- 
tent will  not  void  the  mortgage  where  the 
mortgagee  files  and  takes  possession  previous 
to  the  obtaining  of  a  lien  by  a  subsequent  at- 
taching creditor.  Forrester  v.  Kearney  Nat. 
Bank,  49  Neb.  655. 

Where  it  appeared  that  a  mortgage  was 
withheld  from  record,  by  the  agreement  of  the 
parties,  for  more  than  a  month,  it  being  the 
purpose  to  withhold  until  some  financial  diffi- 
culty should  threaten  the  mortgagor,  who  was 
to  give  notice  thereof  to  the  mortgagee,  it  was 
held  that  an  agreement  under  such  circum- 
stances was  sufficient  to  void  the  mortgage  as 
to  creditors  of  the  mortgagor.  Ackerman  v. 
Ackerman,  (Neb.  1896)  69  N.  W.  Rep.  388. 

Such  an  agreement  is  fraudulent  as  to  cred- 
itors relying  upon  the  appearances  of  owner- 
ship in  the  mortgagor.  Baker  v.  Pottle,  48 
Minn.  479;  Sanger  v.  Guenther,  73  Wis.  354. 

Second  Mortgage.  —  The  fact  that  a  first  mort- 
gage was  not  recorded  will  not  preclude  the 
mortgagee  from  enforcing  a  second  mortgage, 
duly  recorded,  given  for  the  same  debt.  Letts 
v.  McMaster,  83  Iowa  449. 

An  Agreement  to  Substitute  Other  Property  for 
the  mortgaged  chattels  is  valid  as  between  the 
parties  thereto.  Leeds  v.  Reed,  (Tex.  Civ. 
App.  1896)  36  S.  W.  Rep.  347;  Holly  v.  Brown, 
14  Conn.  255;  Berghoff  v.  McDonald,  87  Ind. 
549;  Allen  v.  Goodnow,  71  Me.  420;  Fowler  v. 
Hoffman,  31  Mich.  215;  Marx  v.  Davis,  56 
Miss.  747;  Sharpe  v.  Pearce,  74  N.  Car.  600; 
Loyd  v.  Currin,  3  Humph.  (Tenn.)  462. 

An  agreement  to  substitute  property  for  the 
property  mortgaged  is  invalid  as  to  third  par- 
ties unless  recorded.  Rodes  v.  Haynes,  95 
Tenn.  673;  Rose  v.  Bevan,  10  Md.  466,  69 
Am.  Dec.  170;  Moody  v.  Wright,  13  Met. 
(Mass.)  17,  46  Am.  Dec.  716;  Pulcifer  v.  Page, 
32  Me.  404,  54  Am.  Dec.  595. 

1.  Clow  v.  Woods,  5  S.  &  R.  (Pa.)  275,  9  Am. 
Dec.  346;  Welsh  v.  Bekey,  I  P.  &  W.  (Pa.)  57. 

Illinois.  —  In  this  state  possession  of  the 
property  by  the  mortgagor  is  fraudulent  per  se 
unless  the  mortgage  by  its  terms  gives  it  to 
him,  or  it  is  to  be  implied  from  the  condition 
appearing  therein.  Thornton  v.  Davenport,  2 
111.  296,  29  Am.  Dec.  358;  Kitchell  v.  Bratton, 


2  111.  300;  Rhines  v.  Phelps,  S  111.  455;  Reed 
v.  Eames,  19  111.  594;  Thompson  v.  Yeck,  21 
111.  73;  Constant  v.  Matteson,  22  111.  546;  Cass 
v.  Perkins,  23  111.  382;  Funk  v.  Staats,  24  111. 
632;  Reese  v.  Mitchell,  41  111.  365;  Burnham 
v.  Muller,  61  111.  453.  Compare  Letcher  v. 
Norton,  5  111.  575. 

For  the  Jury.  — ■  The  question  of  fraud  in  a 
chattel  mortgage,  with  reference  to  creditors, 
is  for  the  jury,  Patten  -•.  Smith,  4  Conn.  450, 
10  Am.  Dec.  166;  Smith  v.  Putney,  iS  Me.  87; 
Cutter  v.  Copeland,  18  Me.  127;  Rowley  v. 
Rice,  11  Met.  (Mass.)  333;  Brunswick  Mc- 
Clay,  7  Neb.  137;  Hull  v.  Carnley,  2  Duer  (N. 
Y.)  99;  Butler  v.  Van  Wyck,  1  Hill  (N.  Y.) 
438;  Fuller  v.  Acker,  1  Hill  (N.  Y.)  473; 
Maney  v.  Killough,  7  Yerg.  (Tenn.)  440;  Swift 
v.  Hart,  12  Barb.  (N.  Y.)  530. 

The  court  will  not  set  aside  the  verdict  of 
the  jury  unless  it  clearly  appears  to  be 
against  the  evidence.  Smith  -'.  Smith,  24  Me. 
555;  Googins  v.  Gilmore,  47  Me.  9,  74  Am. 
Dec.  472;  Oliver  v.  Eaton,  7  Mich.  108;  Smith 
v.  Post,  3  Thomp.  &  C.  (N.  Y.)  647;  Butler  v. 
Miller,  1  N.  Y.  496;  Swift  v.  Hart,  12  Barb. 
(N.  Y.)  530;  Bishop  v.  Cook,  13  Barb.  (N.  Y.) 
326. 

Burden  of  Proof.  —  The  burden  of  proving 
the  bona  fides  of  the  mortgage  where  the  mort- 
gagor is  left  in  possession  is  on  the  mortgagee. 
Stengel  v.  Boyce,  143  Ind.  642;  State  v. 
Griffen,  (Ind.  App.  1897)  45  N.  E.  Rep.  935; 
Pyle  v.  Warren,  2  Neb.  241;  Marsh  v.  Burley, 
13  Neb.  261;  Paxton  v.  Smith,  41  Neb.  56; 
Runyon  v.  Groshon,  12  N.  J.  Eq.  86;  Groat  v. 
Rees,  20  Barb.  (N.  Y.)  26. 

2.  Attachment  of  Equity  of  Redemption  —  A  r- 
kansas.  —  Turner  v.  Watkins,  31  Aik.  429. 

Colorado.  —  See  Metzler  v.  James,  12  Colo. 
327. 

Connecticut.  —  Dyer  v.  Cady,  20  Conn.  563. 
Iowa.  —  Rindskoff  v.  Lyman,  16  Iowa  260. 
Kansas.  —  Ament  v.  Greer,  37  Kan.  648. 
Missouri.  —  Yeldell    v.    Stemmons,   15  Mo. 
443- 

Nebraska.  —  See  Stuart  v.  Alexander,  14 
Neb.  37;  Chicago  Lumber  Co.  v.  Fisher,  18 
Neb.  334;  Price      McComas,  21  Neb.  195. 

New  York.  —  Porter  v.  Parmley,  52  N.  Y. 
185. 

Ohio.  —  Root  v.  Davis,  51  Ohio  St.  29. 
South  Carolina.  —  See  McKnight  v.  Gordon, 
13  Rich.  Eq.  (S.  Car.)  222,  94  Am.  Dec.  164. 
Texas.  —  Raysor  v.  Reid,  55  Tex.  266. 
And  see  generally  the  various  statutes. 

3.  Scott  v.  Scholev,  8  East  467;  Metcalf  v. 
Scholey,  2  B.  &  P.  N.  R.  461. 

4.  Manns  v.  Brookville  Nat.  Bank,  73  Ind. 
243- 

Under  the  Indiana  statutes,  the  officer  is 
held  to  have  the  ri^ht  to  the  possession  of  the 
property  for  the  purpose  of  selling  it  subject 
to  the  mortgage.    Coe  v.  McHrown,  22  Ind. 
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creditor  cannot  sell  the  property  in  a  manner  that  will  impair  the  rights  of  the 
mortgagee  to  follow  it.1 

Garnishment  of  Mortgagee.  —  A  creditor  of  the  mortgagor  may  garnishee  the 
mortgagee  in  possession  who  has  not  sold  the  property.2 

6.  Assignees.  —  An  assignment  passes  to  the  assignee  all  the  rights  of  the 
mortgagee  under  the  mortgage.3  An  assignment  of  the  mortgage  alone 
will  be  a  nullity,  unless  the  parties  intend  to  pass  the  interest  of  the  mortgagee 
under  it,  when  it  will  have  the  effect  of  passing  the  debt.4 

If  the  Mortgage  Note  Is  Negotiable,  by  indorsing  it  the  mortgagee  passes  the 
mortgage  and  note  freed  from  equities  existing  between  the  original  parties.5 

An  Assignee  of  an  Unrecorded  Mortgage  takes  subject  to  the  rights  of  judgment 
creditors  who  have  reduced  the  property  to  possession.6 

Assignee  for  the  Benefit  of  Creditors.  —  Where  the  mortgage  is  not  recorded  until 
an  assignment  for  the  benefit  of  creditors  has  been  made,  it  is  void  as  to  such 
creditors.7    The  assignee  may  avoid  the  mortgage,  and  a  purchaser  from  him 


252;  Landers  v.  George,  49  Ind.  309;  Sparks 
v.  Compton,  70  Ind.  393;  Olds  v.  Andrews,  66 
Ind.  147;  Emmons  v.  Hawn,  75  Ind.  356; 
Mercer  v.  Tinsley,  14  B.  Mon.  (Ky.)  220. 

No  one  but  the  mortgagee  can  insist  that  an 
attaching  creditor  shall  pay  his  mortgage,  or 
deposit  enough  to  do  so  with  the  clerk,  as  pro- 
vided by  Acts  21st  Gen.  Assembly,  c.  117,  §  1, 
and  the  mortgagee  may  waive  his  rights  under 
the  act.    Willson  v.  Felthouse,  90  Iowa  315. 

1.  Manning  v.  Monaghan,  1  Bosw.  (N.  Y.) 
459.    See  Keith  v.  Haggart,  4  Dakota  438. 

2.  See  Hibbard  v.  Cribb,  80  Wis.  398. 

3.  Assignment  —  Alabama.  —  Tison  v.  Peo- 
ple's Sav.,  etc.,  Assoc.,  57  Ala.  323;  Gaft'ord  v. 
Lofton,  94  Ala.  333. 

Florida.  —  Stewart  v.  Preston,  1  Fla.  11; 
Carter  v.  Bennett,  4  Fla.  283;  Jordan  v.  Sayre, 
24  Fla.  1;  Lay  v.  Austin,  25  Fla.  933. 

Illinois.  —  Gaff  v.  Harding,  48  111.  148. 

Iowa.  —  Martindale  v.  Burch,  57  Iowa  291. 

Maine.  —  Ramsdell  v.  Tewksbury,  73  Me. 
197. 

Massachusetts.  —  Crain  v.  Paine,  4  Cush. 
(Mass.)  483,  50  Am.  Dec.  807;  Jones  v.  Hugge- 
ford,  3  Met.  (Mass.)  515;  Prout  v.  Root,  116 
Mass.  410. 

Michigan.  —  Stanton    First   Nat.  Bank 
Summers,  75  Mich.  107. 

Missouri.  —  Lee  v.  Clark,  89  Mo.  553. 

Nebraska.  —  Studebaker  Brothers'  Mfg.  Co. 
71.  McCargur,  20  Neb.  500;  Harman  v.  Bar- 
hydt,  20  Neb.  625. 

New  York.  —  Johnson  v.  Hart,  3  Johns.  Cas. 
<N.  Y.)  322;  Langdon  v.  Buel,  9  Wend.  (N.  Y.) 
So;  Gould  v.  Marsh,  1  Hun  (N.  Y.)  566. 

Vermont.  —  Batchelder  v.  Jenness,  59  Vt. 
104. 

Wisconsin. — Croft  v.  Bunster,  9  Wis.  503; 
Rice  v.  Cribb,  12  Wis.  179;  Woodruff  v.  King, 
47  Wis.  261. 

A  mortgagee  of  chattels,  after  their  seizure 
and  before  the  right  of  redemption  is  barred, 
has  an  assignable  interest  under  the  mortgage. 
Moody  v.  Ellerbe,  4  S.  Car.  21. 

The  assignee  of  a  bona  jide  mortgagee  of 
chattels  is  entitled  to  the  same  protection  as 
the  mortgagee  in  an  action  of  replevin 
brought  by  a  claimant  of  the  chattels.  Mayer 
v.  Soulier,  48  Mich.  411. 

Sale.  — A  sale  and  transfer  of  a  negotiable 
note  secured  by  a  chattel  mortgage  operates 


as  an  assignment  of  the  mortgage,  and  the 
transferee  is  not  bound  by  the  subsequent 
contracts  of  the  original  mortgagee  with  refer- 
ence to  the  property,  unless  the  latter  appears 
to  be  his  agent.    Tilden  v.  Stilson,  49  Neb.  382. 

Value  Received.  —  "  Value  received,  I  hereby 
transfer  this  mortgage,"  is  a  sufficient  assign- 
ment of  a  chattel  mortgage,  when  written  on 
the  mortgage  itself.  Hodges  v.  Wilkinson, 
in  N.  Car.  56. 

No  Delivery  Necessary.  —  A  transfer  of  the 
mortgage  note  will  carry  with  it  the  security 
without  delivery  or  agreement  to  deliver. 
Campbell  Printing  Press,  etc.,  Co.  v.  Roeder, 
44  Mo.  App.  324;  Graham  v.  Blinn,  3  Wyo- 
ming 746. 

Right  to  Foreclose.  —  The  assignment  of  a 
mortgage  pending  a  foreclosure  suit  confers 
upon  the  assignee  the  right  to  perfect  the  fore- 
closure. Schmittdiel  v.  Moore,  101  Mich.  590. 
See  also  Baumann  v.  Jefferson,  4  Misc.  Rep. 
(N.  Y.  C.  PI.)  147. 

May  Recover  Face  Amount.  —  An  assignee  of 
a  chattel  mortgage  can  recover  the  full  amount 
of  the  mortgage  debt,  regardless  of  what  he 
purchased  the  assignment  for.  Rue  v.  Scott, 
(N.  J.  1891)  21  Atl.  Rep.  1048. 

4.  Polhemus  v.  Trainor,  30  Cal.  685;  Lucas 
v.  Harris,  20  111.  165;  Hamilton  v.  Browning, 
94  Ind.  242;  Earll  v.  Stumpf,  56  Wis.  50. 

5.  When  Mortgage  Note  Negotiable.  —  Myers 
v.  Hazzard,  50  Fed.  Rep.  155;  Potters.  Holden, 
31  Conn.  385;  Judge  v.  Vogel,  38  Mich.  568; 
Gould  v.  Marsh,  1  Hun  (N.  Y.)  566.  See  Hol- 
way  v.  Gilman,  81  Me.  185. 

Contra.  —  Brooks  v.  Record,  47  111.  30;  Petil- 
lonz>.  Noble,  73  111.  567;  Bryant  v.  Vix,  83  111.  II. 

6.  McDonald  v.  Richolson,  3  Kan.  App.  235. 
Not  Constructive  Notice.  —  A  clause  in  the 

mortgage  to  the  effect  that  the  mortgagors 
assume  and  agree  to  pay  a  sum  certain  due  on 
the  chattel  mortgaged,  is  not  constructive 
notice  to  an  assignee  of  the  mortgage  that  a 
lien  for  purchase  money  exists  on  the  chattel. 
McNally  v.  Bailey,  65  N.  H.  208. 

7.  Assignments  for  Creditors.  —  Kennedy  v. 
Dawson,  96  Mich.  79;  Farmers'  L.  &  T.  Co.  -'. 
Minneapolis  Engine,  etc.,  Works,  35  Minn. 
543;  Merrill  v.  Ressler,  37  Minn.  82,  5  Am.  St. 
Rep.  822;  Thomas  Mfg.  Co.  v.  Foote,  46  Minn. 
240;  Shay  v.  Security  Bank,  (Minn.  1S97)  69 
N.  W.  Rep.  920. 
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has  the  same  right.1 

VIII.  Discharge  of  the  Mortgage — 1.  Payment.  —  A  chattel  mortgage  is 
given  as  security  that  a  certain  agreement  shall  be  fulfilled,  and  therefore  in 
general  the  mortgage  is  discharged  when  the  agreement  the  fulfilment  of 
which  it  secures  is  carried  out.  And  as  chattel  mortgages  are  usually  given 
to  secure  the  payment  of  money,  the  rule  may  be  broadly  stated  as  being 
that  the  payment  of  the  mortgage  debt,  either  before  or  after  default,  dis- 
charges the  lien  of  the  mortgage.2 

One  Not  a  Party  May  Pay  the  Debt,  and  if  his  intention  to  discharge  the  debt  is 
understood,  the  payment  will  have  that  effect.3 

Part  Payment.  —  Payment  must  be  of  the  whole  debt;  a  part  payment  will 
not  release  the  lien  except  by  agreement  of  the  parties.4 

Default  —  Foreclosure.  —  A  default  by  which  the  title  becomes  absolute  in  the 
mortgagee  is  not  a  payment  5  of  the  debt ;  neither  is  foreclosure,  unless  the 
proceeds  from  the  foreclosure  sale  are  sufficient  in  amount  to  pay  the  debt.6 


If  a  mortgage  is  made  in  good  faith  it  will 
be  sustained  against  an  assignee  for  the  benefit 
of  creditors.    Wilson  v.  Esten,  14  R.  I.  621. 

See  the  title  Assignments  for  the  Benefit 
of  Creditors,  vol.  3,  p.  1. 

1.  Moors  v.  Reading,  167  Mass.  322;  Shay 
v.  Security  Bank,  (Minn.  1897)  69  N.  W.  Rep. 
920;  Tremaine  v.  Mortimer,  128  N.  Y.  1. 

Creditors  whose  claims  have  been  allowed 
by  an  assignee  for  the  benefit  of  creditors  are 
in  the  same  position  as  a  judgment  creditor 
as  regards  an  unrecorded  chattel  mortgage. 
Jewet  v.  Preist,  34  Mo.  App.  509. 

Receiver.  —  A  receiver  represents  the  credit- 
ors, and  therefore  he  can  maintain  an  action  to 
set  aside  a  chattel  mortgage  which  is  void  as 
to  creditors.  Graham  Button  Co.  v.  Spielman, 
50  N.  J.  Eq.  120;  Pillsbury  v.  Kingon,  33  N.  J. 
Eq.  287. 

But  in  Shaw  v.  Glen,  37  N.  J.  Eq.  32,  it  was 
held  that  an  assignee  in  insolvency  can  only 
attack  a  chattel  mortgage  which  is  void  for 
fraud  and  not  one  void  by  force  of  statute. 
See  also  Robertson  v.  Todd,  31  Conn.  555; 
Mann  v.  Flower,  25  Minn.  500:  Southard  v. 
Pinckney,  5  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  184. 

An  assignee  of  a  mortgage  and  an  assignee 
in  insolvency  of  the  mortgagor,  taking  at  a 
later  date,  are  in  the  same  relation  as  the 
original  parties  to  the  mortgage.  Williamson 
v.  Nealy,  81  Me.  447. 

2.  Payment  —  Alabama.  —  Harrison  v.  Hicks, 
1  Port.  (Ala.)  423,  27  Am.  Dec.  638:  Dryer  v. 
Lewis,  57  Ala.  551;  Shiver  v.  Johnston,  62 
Ala.  37. 

Illinois.  —  Wallard  v.  Worthman,  84  111.  446. 

Iowa.  —  Packard  v.  Kingman,  11  Iowa  219; 
Bellamy  v.  Doud,  11  Iowa  285;  Hunt?/.  Dan- 
iels, 15  Iowa  146. 

.Vain,-.  —  Butler  v.  Tufts,  13  Me.  302. 

New  Hampshire.  —  Leighton  j*.  Shapley,  8 
N.  H.  359- 

New  York.  — Thompson  v.  Van  Vechtcn,  27 
N.  Y.  568. 

See  also  Weill  v.  Wilmington  First  Nat. 
Bank,  106  N.  Car.  1. 

A  mortgagee  deposited  his  mortgage  with  a 
bank  for  safe  keeping,  and  later  the  mort- 
gagor and  the  mortgagee  signed  a  note  for  the 
balance  of  the  amount  due  on  the  mortgage, 
made  to  the  bank,  which  was  discounted  and 
the  proceeds  paid  to  the  mortgagee.  The 
mortgage  was  then  turned  over  to  the  bank 


as  collateral  security  for  the  note.  It  was  held 
that  the  giving  of  the  note  did  not  discharge 
the  mortgage.  Hyma  v.  Three  Rivers  Nat. 
Bank,  79  Mich.  167. 

3.  By  Whom  Payment  to  be  Made.  —  Kemerer 
v.  Bloom,  65  Iowa  363;  Bowditch  v.  Green,  3 
Met.  (Mass.)  360;  Long  v.  Moore,  56  Mich.  23. 

Payment  by  a  creditor  of  the  mortgagor, 
accepted,  and  accompanied  by  a  delivery  to 
him  of  the  note  and  mortgage,  is  in  equity  an 
assignment.    Denno  v.  Nash,  60  Vt.  334. 

But  a  payment  made  to  the  mortgagee  by 
a  third  party  who  is  under  no  obligation  to 
pay  the  debt  will  not  operate  as  a  satisfaction 
of  it  unless  it  is  manifestly  the  intention  or 
interest  of  the  party  making  the  payment  that 
it  should  so  operate.  Walker  v.  Stone,  20 
Md.  195.  See  McLemore  v.  Pinkston,  31  Ala. 
266,  68  Am.  Dec.  167. 

4.  Payment  Must  Be  of  the  Whole  Debt.  —  A 
mortgage  which  covers  a  loan,  and  whatever 
loans  are  made  in  the  future,  is  not  dis- 
charged by  the  payment  of  the  first  loan 
although  the  mortgagee  had  taken  an  addi- 
tional security  for  the  subsequent  loan.  Bur- 
ritt  v.  Sheffer,  59  Hun  (N.  Y.)  628,  37  N.  Y.  St. 
Rep.  591. 

Where  the  buyer  of  a  mortgaged  chattel  de- 
livered to  the  mortgagee  a  part  of  the  price 
upon  an  understanding  between  all  the  parties 
that  the  latter  should  relinquish  his  claim  on 
the  chattel  and  look  to  the  mortgagor  for  the 
balance  due  on  the  mortgage,  it  was  held  that, 
though  he  gave  no  formal  discharge,  he  could 
not  afterwards  enforce  the  mortgage  against 
the  buyer  of  the  mortgaged  chattel.  Ricker- 
son  v.  Raeder,  4  Abb.  App.  Dec.  (N.  Y.)  60. 
Compare  Oswald  v.  Hayes,  42  Iowa  104. 

Sale  of  a  Portion.  —  A  sale  of  a  part  of  the 
property  does  not  dislodge  the  lien  on  that 
portion  unsold.  De  Smet  First  Nat.  Bank  v. 
Northwestern  Elevator  Co.,  4  S.  Dak.  409. 

5.  Default.  —  Tucker  v.  Toomer,  36  Ga.  138. 

Where  a  tenant,  who  had  given  the  land- 
lord a  mortgage  on  his  furniture  to  secure  the 
rent,  abandoned  the  premises  and  furniture, 
the  mortgage  was  not  thereby  discharged,  even 
though  the  landlord  entered  and  cared  for  the 
properly.  Lathers  v.  Hunt,  (C.  PI.)  13  N.  Y. 
Supp.  813. 

6.  Foreclosure.  —  Boydston  v.  Morris,  71  Tex. 
697. 

A  lease,  which  is  virtually  a  chattel  mort- 
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2.  Tender — a.  Before  Forfeiture. — A  sufficient  tender  of  the  mort- 
gage debt  to  the  mortgagee  before  breach  of  condition  will  discharge  the 
mortgage  lien  and  reinvest  the  mortgagor  with  the  title.1 

b.  AFTER  FORFEITURE  —  (i)  In  General.  —  Acceptance  of  the  tender  will 
of  itself  discharge  the  lien  and  extinguish  the  mortgagee's  title  without  any 
further  act  or  release.*  At  common  law  a  tender  after  forfeiture  did  not  avail 
to  revest  the  title  in  the  mortgagor  and  thus  enable  him  to  recover  possession 
by  an  action  at  law  ;  3  if  the  mortgagee  did  not  accept,  his  only  remedy  was  an 
equitable  action  to  redeem.  Therefore,  where  the  mortgagee  had  taken  pos- 
session, a  tender  would  not  support  an  action  of  replevin.4  If,  however,  the 
tender  is  made  before  the  mortgagee  has  taken  possession,  though  after  breach 
of  condition,  and  also  where,  under  the  provisions  of  the  mortgage,  he  is  about 
to  do  so,  a  good  defense  is  thereby  constituted  to  a  suit  by  the  mortgagee  to 
obtain  possession.5  In  some  states  the  tender  must  be  kept  good  by  payment 
into  court.6 


gage,  and  is  terminated  for  breach  of  cove- 
nants, still  preserves  the  mortgage  lien  of  the 
lessor.    Ludlum  v.  Rothschild,  41  Minn.  218. 

1.  Tender  —  Before  Forfeiture.  —  Rice  v. 
Kahn,  70  Wis.  323. 

Tender  of  performance  of  the  condition  ipso 
facto  puts  an  end  to  the  mortgagee's  interest 
and  restores  the  right  of  immediate  possession 
to  the  mortgagor,  who  may  enforce  this  right 
by  replevin  and  recover  damages  for  withhold- 
ing it.    Ramsdell  v.  Tewksbury,  73  Me.  199. 

A  tender  before  maturity  and  before  posses- 
sion has  been  taken  is  a  complete  divestiture 
of  title.  Johnson  v.  Simmons,  61  Mo.  App. 
395- 

A  valid  tender  of  a  mortgage  debt  discharges 
the  mortgage  lien.  Helphrey  v.  Strobach,  13 
Wash.  128. 

A  mortgagee  had  promised  to  accept  certain 
notes  in  payment  of  his  mortgage  debt,  but 
refused  them  when  tendered  him.  It  was 
held  that  it  was  error  to  charge  the  jury  that 
such  a  tender  discharged  the  mortgage.  Cole- 
man v.  Low,  (Miss.  1893)  13  So.  Rep.  227. 

In  Georgia  the  receipt  and  acceptance  by 
a  mortgagee  of  one-half  of  the  fine  imposed 
upon  the  mortgagor  of  personalty  as  a  punish- 
ment for  fraudulently  selling  the  mortgaged 
property  operates  by  express  provision  of  the 
statute  (Georgia  Code,  §  4601)  to  extinguish 
the  debt  to  secure  which  the  mortgage  was 
executed.    Conley  v.  Maher,  93  Ga.  781. 

2.  Acceptance  of  Tender.  —  Harrison  v.  Hicks, 

1  Port.  (Ala.)  423,  27  Am.  Dec.  638;  Flanders 
v.  Barstow,  18  Me.  357;  Greene  v.  Dingley, 
24  Me.  131;  Sumner  v.  Bachelder,  30  Me.  35; 
Woods  v.  Gaar,  93  Mich.  143;  Parks  v.  Hall, 

2  Pick.  (Mass.)  206;  Leighton  v.  Shapley,  8 
N.  H.  359;  Patchin  v.  Pierce,  12  Wend.  (N. 
Y.)6i;  Thompson  v.  Van  Vechten,  27  N.  Y. 
568. 

Acceptance  of  payment  of  a  chattel  mort- 
gage by  the  mortgagee  after  forfeiture  is  a 
waiver  of  the  forfeiture.  West  v.  Crary,  47 
N.  Y.  423;  Porter  v.  Parmley,  52  N.  Y.  188; 
Winchester  v.  Ball,  54  Me.  558. 

Part  Payment.  —  Acceptance  of  a  partial 
payment  on  the  mortgage  debt  will  not  be 
construed  as  a  waiver  of  forfeiture.  Parks  v. 
Hall,  2  Pick.  (Mass.)  206;  Barry  v.  Bennett,  7 
Met.  (Mass.)  354;  Charter  v.  Stevens,  3  Den. 
(N.  Y.)  33,  45  Am.  Dec.  444;  Patchin  v.  Pierce, 
12  Wend.  (N.  Y.)  61. 


3.  At  Common  Law.  —  Mitchell  v.  Roberts,  17 
Fed.  Rep.  776;  Frank  v.  Picken,  69  Ala.  369; 
Jackson  v.  Cunningham,  28  Mo.  App.  354; 
Berman  v.  Hoke,  61  Mo.  App.  376;  Tompkins 
v.  Batie,  n  Neb.  147,  38  Am.  Rep.  361;  Char- 
ter v.  Stevens,  3  Den.  (N.  Y.)  33,  45  Am.  Dec. 
444;  Patchin  v.  Pierce,  12  Wend.  (N.  Y.)  61; 
Rogers  v.  Traders'  Ins.  Co.,  6  Paige  (N.  Y.) 
583;  Stoddard  v.  Denison,  38  How.  Pr.  (N.  Y. 
Super.  Ct.)  296.  See  also  Sims  v.  Canfield,  2. 
Ala.  555. 

4.  Tompkins  v.  Batie,  11  Neb.  147,  38  Am. 
Rep.  361;  Smith  v.  Phillips,  47  Wis.  202. 

5.  Musgat  v.  Pumpelly,  46  Wis.  660;  Rice  v. 
Kahn,  70  Wis.  323. 

6.  Payment  into  Court.  —  Frank  v.  Pickens, 
69  Ala.  369;  Maxwell  v.  Moore,  95  Ala.  166, 
36  Am.  St.  Rep.  190;  Roberts  v.  White,  146 
Mass.  256. 

If  the  mortgagee  refuses  the  tender  of  the 
amount,  the  tender  must  be  made  good  by 
payment  of  the  money  into  court.  Gauche  v. 
Mi'lbraith,  (Wis.  1897)  69  N.  W.  Rep.  999. 

A  tender  one  day  after  the  mortgage  debt  is 
due,  but  kept  good,  will  discharge  the  mort- 
gage. Knox  v.  Williams,  24  Neb.  630,  8  Am. 
St.  Rep.  220. 

Contra.  —  The  necessity  of  payment  into 
court  to  keep  the  tender  good  is  denied  in 
some  cases,  the  tender  of  the  whole  amount 
being  held  to  destroy  the  mortgage  lien. 
Flanders  v.  Chamberlain,  24  Mich.  305;  Bartel 
v.  Lope,  6  Oregon  321. 

Wisconsin  Statute.  —  By  section  2316(7,  Sanb. 
&  B.  Anno.  Stat.  Wis.,  it  is  provided  that  "  no- 
sale  of  any  personal  property  taken  under  or 
by  virtue  of  any  chattel  mortgage,  *  *  *  ex- 
cept by  consent  of  the  mortgagor,  his  legal 
representatives  and  assigns,  shall  be  made 
before  the  expiration  of  five  days  from  the 
time  when  the  same  was  actually  taken ;  *  *  * 
and  during  such  period  such  property  shall 
be  subject  to  redemption  by  payment  of  the 
mortgage  debt,  together  with  actual  and 
necessary  costs,  and  expenses  of  taking  and 
keeping  the  property  incurred  at  the  time 
of  making  redemption."  A  mortgagee  seized 
the  property,  and  before  the  expiration  of 
the  five  days  informed  the  mortgagor,  who 
desired  to  redeem,  that  he  had  sold  it.  In 
reality  the  property  had  not  been  sold;  but  it 
was  held  that  this  fact,  under  the  circumstances, 
would  not  enable  the  mortgagee  to  attack  the^ 
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(2)  Conversion  by  Mortgagee.  —  Conversion  of  the  property  by  the  mort- 
gagee, where  the  value  of  the  property  exceeds  the  debt,  relieves  the  mort- 
gagor from  the  necessity  of  making  tender  before  suing  for  conversion.  Such 
conversion  extinguishes  the  mortgage  lien.1 

(3)  Tender  by  Purchaser.  —  An  unconditional  tender,  by  a  purchaser  at  the 
execution  sale  of  the  mortgagor's  title  and  interest,  of  the  entire  debt  secured 
by  the  chattel  mortgage,  the  debt  being  due  and  the  tender  being  kept  good, 
divests  the  lien  of  the  mortgage  and  entitles  the  purchaser  to  the  possession  of 
the  property.2 

3.  Other  Methods  of  Discharge  —  a.  In  General.- — A  chattel  mortgage 
may  also  be  discharged  by  presenting  to  the  proper  officer  a  deed  or  certifi- 
cate from  the  mortgagee  that  the  mortgage  is  satisfied,  and  an  appropriate 
entry  to  that  effect  being  made  upon  the  records.3  An  agreement  between  the 
parties,  parol  or  written,  will  operate  as  a  discharge.4  A  disposal  of  the  property, 
authorized  by  the  mortgagee,  is  also  a  release.5 

b.  Statute  of  Limitations.  —  If  the  statute  of  limitations  runs  long 
enough  to  bar  a  debt  secured  by  a  mortgage,  and  has  not  barred  a  bill  or  suit 
as  to  the  property,  the  debt  is  protected  by  the  mortgaged  property,  and  will 
not  be  barred  until  a  suit  for  it  is  barred.6 

c.  Taking  Second  Mortgage.  —  The  taking  of  a  second  mortgage  to 
secure  the  same  debt  and  covering  the  same  property  as  the  first  mortgage 


insufficiency  of  the  tender  in  an  action  by  the 
mortgagor.  Gauche  v.  Milbrath,  (Wis.  1897) 
69  N.  W.  Rep.  999. 

1.  Conversion  by  Mortgagee.  —  Davis  v. 
Rider,  5  Mich.  423;  Place  v.  Grant,  9  Mich.  42. 
See  Clark  v.  Griffith,  2  Bosw.  (N.  Y.)  558;  Love- 
joy  v.  Merchants'  State  Bank,  5  N.  Dak.  623. 

Where  the  mortgagee  wrongfully  converts 
the  mortgaged  property  to  his  own  use,  and 
the  value  of  the  property  exceeds  the  debt,  no 
tender  is  necessary  before  the  mortgagor  may 
sue  for  conversion.  Burton  v.  Randall,  4 
Kan.  App.  593. 

2.  Tender  by  Purchaser  at  Execution  Sale.  — 
Gould  v.  Armagost,  46  Neb.  897.  See  also 
Tompkins  v.  Batie,  11  Neb.  147,  38  Am.  Rep. 
361;  Knox  v.  Williams,  24  Neb.  630,  8  Am.  St. 
Rep.  220. 

Purchase  by  Mortgagee.  —  The  plaintiff  and 
his  sons  were  carrying  on  a  private  banking 
business,  for  which  the  plaintiff  furnished  all 
the  capital,  and  the  securities  held  by  the 
bank  ran  to  him.  P.,  owing  the  bank,  assigned 
to  the  plaintiff  a  note  and  chattel  mortgage  on 
B.'s  grocery  stock.  B.  owed  a  certain  sum  in 
addition  to  the  mortgage  debt,  and  to  secure 
this  one  of  the  sons  purchased  the  mortgaged 
property,  a  bill  of  sale  being  taken  in  the 
name  of  the  other  son.  The  firm  assumed  two 
subsequent  mortgages  on  the  property,  and  on 
failure  to  pay  the  same,  the  mortgagees  took 
possession  of  the. property,  which  the  plaintiff 
replevied.  It  was  held  that  the  property  was 
purchased  for  the  firm,  and  that  it  was  the 
owner  of  the  first  mortgage;  that  the  transac- 
tion operated  as  a  payment  of  the  first  mort- 
gage, and  that  the  subsequent  mortgagees  had 
a  right  to  proceed  against  the  property.  Row- 
ley v.  Bates,  97  Mich.  406.  Sec  also  Rose  v. 
Page,  82  Mich.  105. 

It  has  been  held  in  a  number  of  well-con- 
sidered cases,  and  the  doctrine  is  well  estab- 
lished, that  the  lien  of  a  mortgage  or  other 
incumbrance  will  be  regarded  as  extinguished 


whenever  such  incumbrance  is  purchased  and 
becomes  the  property  of  a  person  who  has 
theretofore  bought  the  mortgaged  property  and 
has  agreed  with  his  vendor  to  assume  or  dis- 
charge the  incumbrances  existing  thereon.  It 
is  very  generally  held  that,  when  the  purchaser 
of  an  equity  of  redemption  agrees  with  his  ven- 
dor to  assume  and  discharge  outstanding  in- 
cumbrances upon  the  property,  the  effect  of 
such  agreement  is  to  make  the  mortgaged  prop- 
erty a  primary  fund  for  the  payment  of  the 
liens  existing  thereon.  From  the  fact  that  the 
mortgaged  property  thus  becomes  a  primary 
fund  for  the  payment  of  incumbrances,  it  fol- 
lows that,  *  *  *  if  the  mortgagor  is  subse- 
quently compelled  to  pay  the  mortgage,  he  be- 
comes subrogated  to  all  of  the  rights  of  the 
mortgagee,  and  may  proceed  to  enforce  the 
incumbrance  against  the  mortgaged  property 
either  in  the  hands  of  his  vendee  or  in  the  hands 
of  a  purchaser  from  his  vendee."  Thayer,  J., 
in  Kilpatrick  v.  Haley,  66  Fed.  Rep.  133. 

3.  See  statutes  in  general. 

Voluntary  Release.  —  A  surrender  of  the  note 
and  mortgage  by  the  mortgagee  to  the  mort- 
gagor cancels  the  mortgage  without  release 
of  record.  Hand  v.  Nelson  Distilling  Co.,  46 
Mo.  App.  671. 

4.  Wallis  v.  Long,  16  Ala.  738;  Acker  v. 
Bender,  33  Ala.  230. 

5.  Brandt  v.  Daniels,  45  111.  453;  Conkling 
v.  Shelley,  28  N.  Y.  360,  84  Am.  Dec.  34S; 
Rickerson  v.  Raedcr,  4  Abb.  App.  Dec.  (N:.  Y.) 
60;  Field  -■.  Doyon,  64  Wis.  560;  Austin  v. 
Bailey,  64  Vt.  367,  33  Am.  St.  Rep.  932. 

6.  Statute  of  Limitations.  —  Almy  v.  Wilbur, 
2  Woodb.  &  M.  (U.  S.)  371;  Crain  v.  Paine,  4 
Cush.  (Mass.)  483,  50  Am.  Dec.  807. 

Where  a  statute  declared  that  chattel  mort- 
gages duly  recorded  should  be  good  as  against 
creditors  for  not  exceeding  one  year,  it  was 
held  that,  as  between  the  parties,  such  a  mort- 
gage mitfht  be  good  for  any  length  of  time. 
Laubcnheimcr  v.  McDermott,  5  Mont.  512. 
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does  not  at  law  release  the  first  mortgage.1  And  should  a  new  mortgage  be 
taken  which  covers  additional  property,  the  lien  of  the  first  mortgage  is  not 
thereby  lost,  but  may  be  enforced  as  to  the  property  covered  by  it.2 

CHATTELS.   (See  also  the  titles  GIFTS  ;  FIXTURES;  IMPLIED  WARRANTY  ; 

Personal  Property;  Sales;  Warranty;  Wills.    And  see  Goods; 

III  l  'is.)  The  term  "chattel"  includes  all  kinds  of  property  except  the 
freehold  or  things  which  arc  parcels  of  it.3 


1.  Taking  a  Second  Mortgage. —  Packard  v. 
Kingman,  n  Iowa  219;  Hill  v.  Beebe,  13  N. 
Y.  556;  Gregory  v.  Thomas,  20  Wend.  (N.  Y.) 
17;  Shuler  v.  Boutwell,  18  Hun  (N.  Y.)  171. 
See  also  Drury  v.  Briscoe,  42  Md.  154;  Brown 
r.  Dunckel,  46  Mich.  29. 

New  Note.  —  By  taking  a  new  mortgage  note 
in  place  of  the  original  one.  the  mortgagee  does 
n  it  affect  his  lien.  Cullum  v.  Branch  Bank, 
23  Ala.  797:  Boyd  v.  Beck,  29  Ala.  703:  Smith 
v.  Prince,  14  Conn.  472:  Packard  v.  Kingman, 
11  Iowa  219:  Watkins  v.  Hill,  8  Pick.  (Mass.) 
522:  Pomroy  v.  Rice,  16  Pick.  (Mass.)  22; 
Vick  v.  Smith,  83  N.  Car.  80. 

When  a  new  note  is  given  in  settlement  of  a 
balance  due  on  mutual  running  accounts,  of 
which  a  debt  secured  by  a  prior  mortgage 
forms  only  a  part,  it  is  a  satisfaction,  and 
not  a  renewal,  of  the  mortgage.  Christofferson 
v.  Howe,  57  Minn.  67. 

Crops.  —  The  Civil  Code  of  California,  §  2972, 
gives  a  lien  on  a  growing  crop  only  so  long  as 
it  remains  in  the  ground.  Therefore  the  re- 
moval of  such  crop  is  prima  facie  evidence  of 
the  discharge  of  the  lien.  Horgan  v.  Zanetta, 
107  Cal.  27. 

Another  Debt  Due.  —  The  fact  that  a  debt 
equal  to  the  mortgage  debt  is  due  to  the 
mortgagor  from  the  mortgagee  does  not  dis- 
charge the  mortgage.  McCullars  v.  Hark- 
ness,  (Ala.  1897)  21  So.  Rep.  472. 

Intention  of  Parties.  —  The  intention  of  the 
parties  governs,  and  therefore,  if  they  so  con- 
tract, any  change  in  the  form  of  the  debt  may 
be  a  discharge  thereof.  Tracy  v.  Lincoln,  145 
Mass.  357;  Cadwell  v.  Pray,  41  Mich.  307. 
See  Cobb  v.  Malone,  87  Ala.  514. 

Taking  Third  Party's  Note.  —  By  taking  the 
note  of  a  third  party  in  place  of  the  notes  de- 
scribed in  the  mortgage  the  lien  is  not 
divested.  Balz  v.  Shaw,  13  Misc.  Rep.  (N.  Y. 
C.  PI.)  181. 

2.  New  Mortgage  on  Additional  Property.  — 

Burritt  v.  Sheffer,  (Supreme  Ct.)  13  N.  Y.  Supp. 
849. 

A  debtor,  to  secure  a  debt  which  he  owed  to 
a  bank,  and  any  future  loans,  gave  a  chattel 
mortgage,  which  was  duly  recorded.  About  a 
year  later  the  bank  took  a  second  mortgage 
to  cover  additional  property,  which  mortgage 
was  defective  in  its  execution  but  was  re- 
corded. The  mortgagor  then  disposed  of  the 
property,  and  his  purchaser  resisted  the  claim 
of  the  bank  on  the  ground  that  the  taking  of 
the  second  mortgage  was  a  satisfaction  of  the 
first,  and,  therefore,  the  second  mortgage 
being  defective,  conferred  no  rights  on  the 
mortgagee.  On  the  trial  the  evidence  showed 
that  the  intention  was  not  to  discharge  the 
first  mortgage,  and  the  contention  of  the  pur- 
chaser failed  of  proof.  Challis  v.  German 
Nat.  Bank,  56  Ark.  88. 

K 


Additional  Loan.  —  A  new  mortgage  on  the 
same  property  for  an  additional  loan  does  not 
lose  the  lien  of  the  first  mortgage  to  the  extent 
of  the  original  note.  Ploeger  v.  Johnson, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  432. 

3.  Com.  v.  Hazelwood,  84  Ky.  683. 

Dogs.  —  State  v.  Harvey,  131  Mo.  339,  citing 
3  Am.  and  Eng.  Encyc.  of  Law.  163.  In  that 
case  it  was  held  that  a  dog  was  a  chattel  with- 
in a  statute  against  larceny.  See  also  the  title 
Larceny. 

A  dog  was  held  not  a  chattel  in  R.  v.  Rob- 
inson, 28  L.  J.  M.  C.  58.  But  a  dog  was  held 
"  goods."  Reg.  v.  Slade,  21  Q.  B.  Div. 
433- 

Other  Definitions. — "  Blackstone  (2  Com.  285) 
says  '  that  things  personal,  by  our  law,  not  only 
include  things  movable,  but  also  Something- 
more;  the  whole  of  which  is  comprehended 
under  the  general  name  of  chattels,  which.  Sir 
Edward  Coke  says,  is  a  French  word,  signify- 
ing goods.'  "  People  v.  Holbrook,  13  Johns. 
(N.  Y.)  92. 

"  Chattel  is  a  very  comprehensive  term,  and 
includes  every  species  of  property  which  is  not 
real  estate  or  freehold  (2  Kent's  Com.  341,  2 
Bl.  Com.  386),  and  all  goods,  chattels,  rights, 
and  credits  are  personal  property."  Fling  v. 
Goodall,  40  N.  H.  215. 

Compared  with  Effects.  —  In  Blain  v.  Irby,  25 
Kan.  501,  the  court  said :  "  Webster  defines  the 
word  chattel  to  mean  every  kind  of  property, 
except  a  freehold,  or  the  things  which  are 
parcel  of  it;  it  is  a  more  extensive  term  than 
'  goods  '  or  'effects.'  Bouvier  defines  the  word 
to  mean  every  species  of  property,  movable  or 
immovable,  in  the  same  manner,  and  also 
says:  '  Notes  are  chattels.'  Abb.  Law  Diet., 
tit.  '  Chattel.'  Other  dictionaries  give  sub- 
stantially the  same  definition." 

"  Chattel  property  is  a  term  which  includes 
all  kinds  of  property,  except  the  freehold  or 
things  which  are  parcel  of  it.  It  is  a  more  ex- 
tensive term  than  'goods'  or  'effects.''" 
Pearce  v.  Augusta,  37  Ga.  599. 

The  Term  Chattels  Compared  with  the  Term 
Goods.  —  The  term  chattels,  it  has  been  said,  is 
more  comprehensive  than  "  goods,"  and  in- 
cludes animate  as  well  as  inanimate  property. 
Reimer's  Estate,  159  Pa.  St.  220.  Citing  Lee 
v.  Risdon,  7  Taunt.  188,  2  E.  C.  L.  188,  4  J-  B. 
Moore,  73;  Pitt  v.  Shew,  4  B.  &  Ad.  206. 

Goods  Compared  with  Chattels.  —  In  Saint 
Joseph  Hydraulic  Co.  v.  Wilson,  133  Ind.  472, 
the  court  says,  quoting  Burrill's  Law  Diet., 
that  the  word  "  goods  "  seems  to  be  applicable 
only  to  inanimate  movables,  being  in  this  re- 
spect less  comprehensive  than  the  term  chat- 
tels. 

Chattels  embraces  living  things;  slaves, 
horses,  cattle,  hogs,  etc.  Pippin  v.  Ellison,  12 
Ired.  L.  (N.  Car.)  61. 
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Ejusdem  Generis.  —  The  authorities  la 

"  Goods,  Wares,  and  Merchandise,"  Equivalent 
to  "Goods  and  Chattels,  Wares  and  Merchan- 
dise." —  In  Gay's  Gold,  13  Wall.  (U.  S.)  362,  it 
was  held  that  the  words  "  goods,  wares,  and 
merchandise,  of  whatever  character,"  used  in 
a  statute,  were  equivalent  to  the  phrase 
"  goods  and  chattels,  wares  and  merchandise, " 
used  in  a  prior  statute  in  pari  materia.  The 
court  said:  "  The  word  chattel  in  its  ordinary 
signification  includes  every  species  of  property 
which  is  not  real  estate  or  freehold,  and  the 
words  '  goods,  wares,  and  merchandise,'  are 
undoubtedly  used  in  this  statute  to  express 
the  same  meaning." 

Taxation.  (See  generally  the  title  Taxation.) 
—  By  the  charter  of  Jersey  City  of  1870,  real 
estate  and  chattels  are  the  only  subjects  of 
taxation.  In  State  v.  Haight,  35  N.  J.  L.  279, 
it  was  held  that  the  term  chattels  as  thus  used 
was  to  be  taken  in  its  largest  signification,  as 
including  every  species  of  property  except  the 
freehold. 

Chattels  Equivalent  to  Property.  (See  also 
Property.) — In  an  indictment  it  was  held 
that  the  allegation  that  the  bills  were  the  goods 
and  chattels  of  W.,  was  a  sufficient  averment 
that  they  were  his  property.  The  court  said 
that  the  term  chattels  denotes  property  and 
ownership.  People  v.  Kent,  I  Dougl.  (Mich.) 
47.  To  the  same  effect,  see  State  v.  Vanderlip. 
4  La.  Ann.  444;  and  also  see  Encyc.  of  Pl.  and 
Pr.,  title  Larceny. 

Articles  of  Value.  —  In  an  indictment  it  has 
been  held  that  the  phrase  "goods  and  chattels" 
conveyed  a  meaning  as  broad  as  the  words 
"  articles  of  value."  Buntin  v.  State,  68  Ind. 
4i- 

Choses  in  Action.  — The  term  "goods  and 
chattels  "  has  been  held  to  include  choses  in 
action.  Reimer's  Estate,  159  Pa.  St.  220; 
Ford's  Case,  12  Coke  1;  Ryall  v.  Rolle,  I  Atk. 
182.  But  in  Tingle  v.  Fisher,  20  W.  Va.  511, 
it  was  held  that  the  words  "  goods  and  chat- 
tels," as  used  in  the  West  Virginia  Recording 
Acts,  did  not  include  a  mere  chose  in  action. 
The  court  said:  "  The  words 'goods  and  chat- 
tels,' as  used  in  our  recording  acts,  do  not  in- 
clude a  mere  chose  in  action,  as  a  debt,  or 
claim  on  another  for  money  due.  These  words 
refer  to  and  only  include  personal  property 
.vhich  is  visible,  tangible,  or  movable.  Kirk- 
'.and  v.  Brune,  31  Gratt.  (Va.)  126;  Gregg  v. 
Sloan,  6  Va.  L.  J.  607;  Valley  Bank  v.  Get- 
tinger,  3  W.  Va.  317." 

In  Chicago,  etc.,  R.  Co.  v.  Thompson,  19 
111.  584,  it  is  said:  "  The  term  goods  and  chat- 
tels includes  choses  in  action.  Ryall  v.  Rolle, 
1  Atk.  182.  The  term  chattels  is  more  com- 
prehensive than  the  term  '  goods,'  and  will  in- 
clude animate  as  well  as  inanimate  property, 
slaves,  horses,  cattle,  etc.,  being  chattels;  but 
'  goods  '  will  not  be  included,  as  that  term  is 
understood.  Every  movable  thing  which  can 
be  weighed,  measured  or  counted  is  included 
under  the  general  term  chattels,  which,  Lord 
Coke  says,  is  a  French  word,  signifying  goods. 
Blackstone  says  the  term  is,  in  truth,  derived 
from  the  technical  Latin  word  catalla,  which 
primarily  signified  only  beasts  of  husbandry, 
or,  as  we  still  call  them,  cattle,  but  in  its  sec- 
ondary sense  was  applied  to  all  movables  in 


down  the  general  rule  that  the  term 

general.  2  Bl  Com.  385.  We  may  remark 
here  that  in  the  English  statute  of  limitations 
(21  James  I.,  c.  5)  this  prhaseology  is  used,  as 
regards  the  action  of  replevin:  'goods  and 
cattle,'  and  not,  as  in  our  modern  statutes. 
'  goods  and  chattels.'  " 

Same  —  Notes  and  Mortgages.  —  In  Blain  v. 
Irby,  25  Kan.  501,  notes  and  mortgages  were 
held  to  be  chattels. 

Notes  are  chattels,  and  the  word  chattels  im- 
plies property  or  ownership.  To  aver,  in  an 
indictment  for  stealing  securities,  that  they 
were  the  goods  and  chattels  of  the  owner,  nam- 
ing him,  is  a  sufficient  averment  of  ownership. 
People  v.  Holbrook,  13  Johns.  (N.  Y.)  90; 
People  v.  Kent,  1  Dougl.  (Mich.)  42;  State  v. 
Bartlett,  55  Me.  200. 

In  a  will  the  word  chattels  may  include 
promissory  notes  when  such  appears  to  have 
been  the  testator's  intention.  Blackmer  ->. 
Blackmer,  63  Vt.  240.  Citing  Clark  v.  Peck, 
41  Vt.  152;  Peaslee  v.  Fletcher,  60  Vt.  188. 

In  Story  v.  Baird,  14  N.  J.  L.  267,  Horn- 
blower,  C.  J.,  said:  "  In  a  late  case  also, 
M'Neilage  v.  Holloway,  1  B.  &  Aid.  218,  Lord 
Ellenborough  seemed  to  think  the  words  '  chat- 
tels personal  '  would  include  negotiable  instru- 
ments; and  because  all  chattels  personal  of 
the  wife,  in  her  own  right,  at  the  time  of  the 
marriage,  are  absolutely  vested  in  the  husband 
(Co.  Litt.  351  b)  that  therefore  a  bill  of  ex- 
change given  before  marriage  would  not  sur- 
vive to  the  wife.  But  in  this  his  lordship  has 
not  been  followed;  and  besides,  that  point 
was  not  before  the  court;  it  was  a  question  of 
the  husband's  right  to  sue  alone.  1  Wils. 
Exrs.  549."  See  generally  the  title  Husband 
and  Wife. 

Bonds.  —  In  Terhune  v.  Bray,  16  N.  J.  L.  53, 
bonds  were  held  to  be  included  within  the 
term  chattels. 

Rolling  Stock. — As  to  whether  the  rolling 
stock  of  a  railroad  is  chattel  property,  see  the 
title  Railroads. 

Bank  Bills.  —  Bank  bills  are  chattels.  Chi- 
cago, etc.,  R.  Co.  v.  Thompson,  19  111.  584. 

Money.  (See  generally  the  title  Money.)  — 
Money  is  a  chattel.  Chicago,  etc.,  R.  Co.  v. 
Thompson,  19  111  584. 

Coin.  (See  also  Money.) — That  the  phrase 
"  goods  and  chattels  "  includes  coin.  See 
Hall  v.  State.  3  Ohio  St.  575. 

Chattels  Real.  (See  also  the  titles,  Leases; 
Landlord  and  Tenant;  Real  Property.)  — 
In  Warren  v.  Leland,  2  Barb.  (N.  Y.)  613,  it  is 
said:  "  Chattels  real,  savor  of  the  realty,  as 
leases  for  years,  estates  by  statute  merchant, 
statute  staple,  elegit,  or  the  like.  They  are 
called  chattels  real,  because  they  are  interests 
issuing  out  of  or  annexed  to  real  estate,  of 
which  they  have  one  quality,  viz.,  immobility, 
but  want  the  other,  viz.,  a  sufficient  legal  inde- 
terminate duration.  2  Black.  Com.  386;  Coke 
Lit.  118  />,  2  Kent's  Com.,  §  35,  p.  342,  1  Hil. 
Ab.  121,  §  23." 

In  Birmingham  First  Nat.  Bank  v.  Consoli- 
dated Electric  Light  Co.,  97  Ala.  466,  it  is 
said:  "  A  chattel  real,  such  as  a  leasehold  in- 
terest in  lands,  though  personal  property,  has 
different  attributes  from  those  of  other  chat- 
tels. It  is  an  immovable  thing,  attached  to 
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"chattels"  when  following  after  and 

and  issuing  out  of  land.  The  lien  conferred 
by  the  statute  upon  landlords  of  storehouses, 
etc.,  is  upon  the  movable,  tangible  property  of 
the  tenant,  placed  upon  the  rented  premises 
during  the  term.  As  well  might  it  be  said 
that  the  term  '  effects  '  includes  the  choses  in 
action  of  a  tenant,  as  a  chattel  real." 

Leases.  (See  also  the  titles  Leases;  Real 
PROPERTY.)  —  A  lease  for  ninety-nine  years, 
renewable  forever,  by  the  common  law  is  only 
a  chattel  interest;  but,  by  the  statutes  of  Ohio, 
is  made  real  property.  McLean  v.  Rockey,  3 
McLean  (U.  S.)  235. 

The  Term  Chattels  includes  a  term  for  years 
in  lands.    Barr  v.  Doe,  6  Blackf.  (Ind.)  335. 

In  Devecmon  v.  Devecmon,  43  Md.  347,  it  is 
said:  "  Under  the  term  chattel  is  included 
every  species  of  property  which  is  not  of  a 
freehold  nature,  and  a  lease  for  a  term  of 
years,  while  a  chattel  real,  is  but  personal 
estate,  though  it  be  for  a  term  of  a  thousand 
years;  and  it  devolves,  not  on  the  heir,  but  on 
the  personal  representative  of  the  deceased, 
and  is  assets  in  his  hands.  2  Kent's  Com.  342; 
Code,  art.  93,  §  220." 

Held  Not  to  Include  Leaseholds.  —  In  Gunn  v. 
Sinclair,  52  Mo.  327,  it  was  held  that  an  execu- 
tion from  a  justice  of  the  peace  might  not  be 
levied  on  terms  of  years.  The  court  recog- 
nized that  at  common  law  the  word  chattels 
comprehended  terms  of  years;  and,  as  that 
word  was  used  in  the  statute  conferring  juris- 
diction upon  justices,  that  the  justice  would 
have  had  jurisdiction  if  it  had  not  been  for 
other  words  in  the  statute  plainly  showing 
that  the  term  did  not  apply  to  leaseholds. 

So,  in  Putnam  v.  Westcott,  19  Johns.  (N.  Y.) 
76,  it  was  held  that  a  leasehold  property  for  a 
term  of  years  could  not  be  sold  under  an  exe- 
cution issued  from  a  justice's  court.  The 
court  said:  "  The  real  question  then  is,  in 
•what  sense  the  legislature  used  the  words 
'  goods  and  chattels,  whether  they  mean  chat- 
tels personal  only,  or  chattels  generally,  in- 
cluding both  real  and  personal.  The  law  fully 
recognizes  the  distinction  between  chattels  per- 
sonal and  real.  The  former  division  includes 
movable  things  only,  as  belonging  immediately 
to  the  person;  chattels  real  are  such  as  con- 
cern and  savor  only  of  the  realty,  as  terms  for 
years,  etc.,  and  are  immovable.  Such  in- 
terests are  chattels  real,  because  of  their  im- 
mobility, and  because  they  have  not  a  suffi- 
cient legal  and  indeterminate  duration.  I  am 
of  the  opinion  that  the  legislature  used  the  ex- 
pression '  goods  and  chattels,'  as  regards  jus- 
tices' executions,  in  reference  to  goods  and 
chattels  personal." 

Same  —  Recording  Acts.  —  In  Ex  p.  Leland,  I 
Nott  &  M.  L.  (S.  Car.)  461,  the  question  arose 
as  to  where  mortgages  of  leasehold  estates 
shouid  be  recorded.  The  South  Carolina  stat- 
ute of  that  time  provided  that  sales  or  mort- 
gages of  goods  or  chattels  which  should  be  first 
recorded  in  the  secretary's  office  in  Charleston, 
should  be  taken  to  be  the  first  mortgages. 
Notwithstanding  this  provision,  according  to  a 
custom  it  was  held  that  the  .office  of  the  regis- 
ter of  mesne  conveyance  was  a  proper  place  to 
record  mortgages  or  leasehold  estates.  The 
court  said:  "  It  is  admitted  that  chattel,  in  its 


coupled  with  words  of  a  limited  signifi- 

extended  meaning,  embraces  leasehold  estates 
as  well  as  movable  personal  property,  and  is 
divided  into  real  and  personal  chattels,  the 
former  being  a  leasehold  estate.  Still  a  cus- 
tom has  prevailed  ever  since  the  passing  of  the 
act  of  recording  mortgages  of  leasehold  estates 
in  the  register's  office;  and  when  recorded  in 
the  secretary's  office,  which  has  been  compara- 
tively very  rarely  done,  the  same  mortgages 
have  generally  been  also  recorded  in  the  regis- 
ter's office.  To  support  this  custom,  and  also 
to  avoid  the  many  inconveniences  which  would 
follow  from  a  disregard  of  one  of  such  long 
standing,  is  not  only  desirable,  but  important 
to  justice." 

See  also  the  title  Usages  and  Customs. 

Chattels  Real  —  Interest  of  a  Judgment  Debtor. 
—  B.  conveyed  to  H.  for  a  term  of  years  all 
the  mineral  coal  upon  a  certain  tract  of  land. 
Upon  a  judgment  against  H.  the  sheriff  sold 
on  execution,  in  the  manner  prescribed  by  stat- 
ute for  the  sale  of  real  estate,  the  interest  of 
H.  in  the  term  of  years.  It  was  held  that  the 
interest  of  the  judgment  debtor  was  a  chattel 
real,  and  as  such  was  properly  sold  under  the 
Indiana  statute  as  real  estate.  The  court  said : 
"  That  clause  must  be  interpreted  according  to 
the  accepted  meaning  of  the  words  chattels 
real.  Blackstone  defines  chattels  real,  accord- 
ing to  Sir  Edward  Coke  (1  Inst.  118),  to  be  such 
as  concern  or  savor  of  the  realty,  as  terms  for 
years  of  land;  and  says  they  are  called  real 
chattels,  as  being  interests  issuing  out  of  or 
annexed  to  real  estates,  of  which  they  have 
one  quality,  viz.  immobility,  which  denomi- 
nates them  real,  but  want  the  other,  viz.,  a 
sufficient  legal  indeterminate  duration,  which 
want  it  is  that  constitutes  them  chattels.  2 
Bl.  Com.  386.  Chancellor  Kent  says  (2  Kent 
Com.  342):  '  Chattels  real  are  interests  annexed 
to  or  concerning  the  realty,  as  a  lease  for  years 
of  land;  and  the  duration  of  the  term  of  the 
lease  is  immaterial,  provided  it  be  fixed  and 
determinate,  and  there  be  a  reversion  or  re- 
mainder in  fee  in  some  other  person.'  The  in- 
terest of  the  judgment  debtors  in  this  case,  in 
the  land  covered  by  the  Bunting  agreement, 
was  a  chattel  real ;  and  as  the  dispute  here  re- 
lates to  machinery,  buildings,  fixtures,  and  im- 
provements, situated  on  the  Bunting  premises 
and  held  under  the  Bunting  agreement,  it  fol- 
lows that  that  property  had  impressed  on  it,  by 
the  statute,  for  the  purposes  of  a  sale  on  ex- 
ecution, the  character  of  a  chattel  real,  and  be- 
came for  those  purposes  real  estate,  and  there- 
fore was  not  required  to  be  sold  as  personal 
property,  present  and  subject  to  the  view  of 
those  attending  the  sale,  but  was  properly  sold 
as  real  estate,  at  the  door  of  the  county  court 
house."  Hyatt  v.  Vincennes  Nat.  Bank,  113 
U.S.  415. 

Chattels  Real  —  Grain  Elevator.  —  In  Knapp 
v.  Jones,  143  111.  375,  it  was  held,  within  a  stat- 
ute which  declared  that  the  term  "  real 
estate,"  as  used  in  the  statute  regulating  con- 
veyances should  include  chattels  real,  that  a 
grain  elevator  of  permanent  structure,  built  by 
a  lessee  on  grounds  held  under  a  lease  which 
provided  that  the  lessee  might  terminate  the 
lease  on  sixty  days'  notice,  was,  together  with 
the  leasehold  estate,  to  be  classed  as  rer.l 
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cation  is  restricted  to  the  same  class  as  the  former.1 

CHAUSSEE.  (See  also  Levee.)  —  A  chaussee  is  a  levee  of  earth,  which  is 
made  along  a  stream  to  retain  the  water  of  a  river  or  pond ;  a  levee  which  is 
made  in  low,  wet  and  swampy  places,  to  serve  as  a  road  or  way.  The  term 
"levee"  is  synonymous  with  chaussee.'1 

CHEAT.  (For  a  full  treatment  of  the  subject  from  its  criminal  aspect,  see 
the  titles  False  Pretenses;  False  Personation  ;  Fraud;  False  Tokens; 
Weights  and  Measures.  For  the  civil  aspect  of  the  subject,  see  the  title 
Fraud  and  Misrepresentation.  For  Conspiracy  to  Cheat,  see  the  title 
Conspiracy.  For  Cheating  at  Cards,  see  the  title  Gaming.)  —  A  cheat,  at 
common  law,  is  a  fraud  (not  amounting  to  felony)  accomplished  by  any  deceit- 
ful and  illegal  symbol  or  token  which  may  effect  the  public  at  large  in  some 
pecuniary  interest,  and  against  which  common  prudence  cannot  guard. 

All  cheats  are  not  criminal.  Many  acts  which  would  be  denounced  as 
cheats  by  the  principles  of  morality  are  not  legally  cheats,  but  are  mere  private 
frauds  and  not  punishable  criminally.  At  common  law  a  cheat  must  have  been 
such  a  fraud  as  would  affect  the  public,  or  as  common  prudence  could  not  guard 
against,  as  by  using  false  weights,  or  by  some  false  token  ;  and  the  common 
law  has  been  extended  by  statute,  against  false  pretenses,  false  impersona- 
tion, etc.3 


estate.  The  court  said:  "  The  lessee  and 
owner  of  the  improvements  executed  a  mort- 
gage upon  his  interest  in  the  premises,  includ- 
ing the  improvements,  and  it  was  held  the 
property  mortgaged  was  an  actual  interest  in 
real  estate — a  chattel  real  at  the  common  law; 
falling  under  the  definition  of  '  real  estate  ' 
given  in  the  first  section  of  our  statute  of  judg- 
ments and  executions,  and,  because  immov- 
able, possessing  none  of  those  attributes  as  per- 
sonal property  which  have  shaped  the  law  in 
regard  to  the  mortgage  of  said  property." 
Bouvier's  definition  of  a  '  chattel  real  '  is  sub- 
stantially the  same  as  that  of  text-writers  gen- 
erally. He  says:  "  Chattels  real  are  interests 
which  are  annexed  to  or  concern  real  estate; 
as  a  lease  for  years  of  land.  And  the  duration 
of  the  lease  is  immaterial,  whether  it  be  for 
one  or  a  thousand  years,  provided  there  be  a 
certainty  about  it,  and  a  reversion  or  re- 
mainder in  some  other  person;  a  lease  to  con- 
tinue until  a  certain  sum  of  money  can  be 
raised  out  of  the  rents  is  of  the  same  descrip- 
tion; and  so,  in  fact,  will  be  found  any  other 
interest  in  real  estate  whose  duration  is  limited 
to  a  time  certain,  beyond  which  it  cannot  sub- 
sist, and  which  is,  therefore,  something  less 
than  a  freehold."  Applying  this  definition  to 
the  facts  of  this  case,  the  conclusion  reached 
by  the  appellate  court  inevitably  follows." 

A  Title-deed  is  a  personal  chattel,  though  it  is 
so  connected  with  and  essential  to  the  owner- 
ship of  real  estate  that  it  descends  with  it  to 
the  heir.    Wilson  v.  Rybolt,  17  Ind.  391. 

Growing  Trees.  —  In  Warren  v.  Leland,  2 
Barb.  (N.  Y.)  619,  it  was  held  that  growing 
trees,  where  they  are  subject  of  an  ownership 
distinct  from  the  ownership  of  the  soil,  are  to 
be  regarded  as  chattels  personal,  and  notes  as 
chattels  real.    See  also  the  title  Trees. 

Growing  Crops.  —  Growing  crops  have  been 
held  chattels.  Kingsley  v.  Holbrook,  45  N. 
H.  319;  Dunne  v.  Ferguson,  1  Hayes  542. 
Sec  also  the  title  Crops. 

8ta:k  of  Hay.  —  In  State  7/.  Harvey,  131  Mo. 
339,  it  was  held  that  a  stack  of  hay  was  a 
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chattel  within  a  statute  providing  that  every 
person  who  should  wilfully  set  fire  to  or  burn 
any  goods  or  other  chattels  should  be  guilty  of 
arson.  See  also  the  title  Arson,  vol.  2,  pp. 
924,  932. 

1.  Peaslee  v.  Fletcher,  60  Vt.  194;  Trafford 
v.  Berrige,  1  Eq.  Cas.  Abr.  201;  Dole  v.  John- 
son, 3  Allen  (Mass.)  364.  See  also  Johnson  v. 
Goss,  128  Mass.  433;  Benton  v.  Benton,  63  N. 
H.  289.  And  see  the  titles  Wills;  Personal 
Property;  Effects;  Goods.  See  also  Ejusdem 
Generis;  Other. 

2.  De  Armas  v.  New  Orleans,  5  La.  86. 

3.  Lambert  v.  People,  9  Cow.  (N.  Y.)  588. 

A  cheat  at  the  common  law  is  defined  in 
2  Bishop's  Crim.  Law,  §  143,  to  be  a  fraud 
accomplished  through  the  instrumentality 
of  some  false  symbol  or  token,  of  a  nature 
against  which  common  prudence  cannot  guard, 
to  the  injury  of  one  in  some  pecuniary  interest. 
Blanchard  v.  State,  3  Ind.  App.  395. 

Legal  and  Ordinary  Meaning  of  the  Term.  —  To 
cheat,  in  its  legal  acceptation,  means  the  com- 
mission of  an  indictable  offense;  but  in  its 
ordinary  acceptation  the  term  includes  those 
frauds  which  are  not  criminal  as  well  as  those 
which  are.  Lambert  v.  People,  9  Cow.  (N.  Y.) 
588. 

Wrong  Suffered.  —  There  must  be  a  prejudice 
received  by  some  one.  Bouvier's  Law  Diet.; 
Rex  v.  Dale,  7  C.  &  P.  352,  32  E.  C.  L.  539;  2 
Bishop  on  C.  L.,  §  159. 

A  Naked  Lie  could  not  constitute  a  climt  at 
common  law,  which  considered  that  it  was 
folly  in  the  injured  party  to  be  so  deceived. 

Pinkney's  Case,  2  East  P.  C.  818.  But 
many  lies  to-day  come  under  legislation  relat- 
ing to  false  pretenses.  Nor  did  merely  writ- 
ing the  lie  and  signing  one's  own  name  to  the 
paper  (e.g.,  check  on  a  bank)  constitute  a  de- 
vice or  token;  otherwise  if  the  name  of  an- 
other was  signed;  though  if  in  the  latter  case 
the  act  amounted  to  forgery,  the  cheat,  a  mis- 
demeanor, was  lost  in  the  felony.  Whether 
that  is  so  to-day,  the  reasons  for  the  merger 
having  ceased,  is  more  appropriately  discussed 
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!n  other  parts  of  this  work.  See  the  titles 
False  Pretenses;  Forgery. 

Libel  and  Slander.  (See  also  the  title  Libel 
ami  Slander.)  —  The  terms  cheat  and 
"  swindler  "  are  not  actionable  unless  spoken 
of  the  plaintiff  in  relation  to  his  business. 
Odiorne  v.  Bacon,  6  Cush.  (Mass.)  185;  Com. 
v.  Eastman,  I  Cush.  (Mass.)  191 ;  Chase  v. 
Whitlock,  3  Hill  (N.  Y.)  139;  Weil  v.  Alten- 
hofen,  26  Wis.  710.  Or  unless  accompanied 
by  other  words  or  circumstances  making  it  im- 
pute an  indictable  offense.  Chase  v.  Whit- 
lock, 3  Hill  (N.  Y.)  139;  Stevenson  v.  Hayden, 
1  Mass.  406;  Lucas  v.  Flinn,  35  Iowa  9. 

To  call  a  man  a  cheat,  "  rascal,"  "  scoun- 
drel," "  swindler,"  or  "  villain,"  is  not  action- 
able per  se.  Barnett  v.  Allen,  3  H.  &  N. 
376. 

Whether  Words  Import  a  Crime  —  Conspiracy. 

(See  also  the  title  Conspiracy.)  —  In  States. 
Parker,  43  N.  H.  85,  the  court  said:  "  The 
first  and  fourth  counts  charge  that  the  de- 
fendants conspired  to  cheat  and  defraud;  and 
the  first  adds  that  they  did,  accordingly,  cheat 
and  defraud  D.  P.;  but  neither  sets  out  the 
pretenses  or  other  means  by  which  they  agreed 
to  effect  or  did  accomplish  their  object.  The 
question,  then  is  simply  whether  the  term 
'  cheat  and  defraud  '  necessarily  imports  an 
act  forbidden  by  the  law.  And  we  think  that, 
in  their  general  and  popular  signification,  they 
include  every  kind  of  trick  and  deception, 
every  false  representation  and  intimation, 
every  suppression  and  concealment  of  any  fact 
or  opinion,  by  which  a  party  may  be  induced 
to  part  with  his  property  for  less  than  its 
value,  or  to  give  more  than  its  worth  for  the 
property  of  another;  while  the  law  condemns 
such  false  statements  as  relate  to  some  fact 
material  to  the  value  of  the  property,  or  which 
the  party  is  under  special  obligation  to  state 
truly,  or  the  concealment  of  something  which 
the  party  is  bound  to  communicate,  and  never 
merely  false  opinions  of  the  value  of  the  prop- 
erty offered  for  sale,  where  there  is  no  special 
confidence,  or  relation,  or  influence  between 
the  parties.  That  there  is  such  a  well-marked 
distinction,  we  may  cite  1  Story's  Eq.  Jur., 
194,  197,  199  and  201,  and  2  Kent's  Com.  484.  It 
follows  from  this  principle  that  the  term  'cheat 
and  defraud'  alone  does  not  describe  with  cer- 
tainty any  offense  punishable  by  law." 

Conspiracy  —  New  York  Penal  Code.  —  In 
People  v.  Olson  (Supreme  Ct.)  15  N.  Y.  Supp. 
778,  it  was  held  that  the  word  cheat  in  that 
section  of  the  New  York  Penal  Code  which 
makes  it  a  misdemeanor  for  two  or  more  per- 
sons to  conspire  to  defraud  another  out  of  prop- 
erty by  any  means,  which,  if  executed,  would 
amount  to  a  cheat,  was  used  in  its  common- 
law  signification.  The  court  said:  "Except 
as  discussed  in  a  multitude  of  cases,  no  at- 
tempt has  been  made  to  formally  define  a 
cheat.  The  early  decisions  leave  the  question 
in  an  unsettled  condition,  are  not  harmonious, 
and  did  but  little  beyond  applying  the  law  to 
particular  facts.  Blackstone,  while  prolific  in 
definition,  contents  himself  by  indicating  cer- 
tain things  which  are  constituted  at  common 
law  cheats,  but  he  does  not  formally  define  the 
offense.  Chase's  Bl.  Com.  921.  The  Penal 
Code,  before  referred  to,  is  in  like  manner 
silent.    It  states  certain  things,  which  may  be 
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said  to  be  cheats,  although  the  offenses  defined 
are  called  by  other  names;  but  no  attempt  is 
made  to  define,  in  terms,  what  constitutes  a 
cheat.  Mr.  Wharton  says:  '  Cheats  punish- 
able at  common  law  may,  in  general,  be  de- 
scribed to  be  such  cheats  (not  amounting  to 
felony)  as  affect,  or  may  affect,  the  public,  and 
are  effected  by  deceitful  or  illegal  practices, 
against  which  common  prudence  could  not 
have  guarded.'  In  People  v.  Miller,  14  Johns. 
(N.  Y.)  371,  it  is  said:  '  A  fraud  indictable  at 
common  law  must  be  such  as  would  affect  the 
public,  and  such  as  common  prudence  would 
not  be  sufficient  to  guard  against,  as  the  using 
of  false  weights  and  measures,  or  false  tokens, 
or  where  there  has  been  a  conspiracy  to  cheat.' 
In  People  v.  Stone,  9  Wend.  (N.  Y.)  188,  it  is 
stated:  '  A  fraud,  to  be  indictable  at  common 
law,  must  be  such  as  affects  the  public,  or  is 
calculated  to  defraud  numbers,  and  which 
ordinary  care  and  caution  cannot  guard 
against;  *  *  *  or  if  there  be  a  conspiracy 
to  cheat;  for  common  care  and  prudence  are 
not  protection  against  these.'  In  Lambert  v. 
People,  9  Cow.  (N.  Y.)  588,  Spencer,  Senator, 
in  speaking  of  criminal  cheats,  says:  '  At  the 
common  law  it  must  be  such  a  fraud  as  would 
affect  the  public,  or  as  common  prudence  can- 
not guard  against.'  '  Fraud'  and  cheat  are 
here  used  as  convertible  terms.  These  au- 
thorities seem  to  establish  that  at  common 
law  a  distinction  was  made  between  deceitful 
acts,  which,  when  committed  against  the  indi- 
vidual, amount  only  to  a  private  fraud,  and 
are  not  indictable,  become  indictable  when 
embraced  in  a  combination,  where  the  object 
of  the  combination  is  to  defraud  and  cheat  the 
public." 

Private  Cheats.  —  Sometimes  private  cheats, 
for  instance,  misreading  a  deed  to  an  illiterate 
person,  and  thereby  causing  the  latter  to  ex- 
ecute it  to  his  prejudice,  or  suppressing  a  will, 
have  been  denominated  clieats.  Yet  in  2  East 
P.  C.  823  it  is  shown  that  in  the  indictments  in 
those  cases  several  persons  were  convicted, 
thus  indicating  a  charge  for 'conspiracy  rather 
than  for  cheat.  For  the  rule  at  common  law 
was  that  the  fraud  must  be  (1)  latent,  (2)  ad- 
dressed to  the  public  at  large. 

Public  Cheats.  —  Besides  the  cheats  already 
mentioned  against  numbers  of  people,  there 
are  others  deceiving  the  public  in  general,  or 
by  affecting  the  public  trade  or  revenue,  or 
being  fraud  against  public  justice.  So,  taking 
advantage  of  official  position  may  be  indict- 
able, though  the  same  fraud  in  a  private  per- 
son would  not.  Thus,  in  Rex  v.  Bower,  Cowp. 
323,  a  private  jeweller's  exposing  for  sale 
worse  gold  than  the  standard  was  held  not  in- 
dictable; though,  had  one  of  the  Goldsmith 
Company  done  so,  he  would  have  been. 

Illegality  of  the  Thing  Pretended  will  not,  in 
prosecutions  for  cheats  at  common  law,  be  a 
defense;  as  where  a  man  counterfeited  a  false 
discharge.  Fawcett's  Case,  2  East  P.  C. 
862. 

Examples.  —  Wheatley,  a  brewer,  sold  six- 
teen gallons  of  amber  for  eighteen.  On  in- 
dictment, Lord  Mansfield,  C.  J.,  said:  "  It 
amounts  only  to  an  unfair  dealing  and  an  im- 
position on  this  particular  man  by  which  he 
could  not  have  suffered  but  from  his  own  care- 
lessness in  not  measuring  it;  whereas  fraud, 
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to  be  the  object  of  criminal  prosecution,  must 
be  of  that  kind  which  in  its  nature  is  calcu- 
lated to  defraud  members,  as  false  weights  or 
measures,  false  tokens,  or  where  there  is  a 
conspiracy."    East  C.  L.  818. 

Eagleton  contracted  to  supply  to  the  poor  of 
a  certain  borough,  in  accordance  with  arrange- 
ments made  with  the  guardians  of  the  poor, 
loaves  of  bread,  of  a  certain  weight.  He  fur- 
nished parish  loaves  of  a  less  weight.  It  was 
held  that  as  no  tokens  or  weights  were  used, 
the  fraud  was  a  private  one,  and  not  indict- 
able. The  defendant  was  convicted,  however, 
of  the  statutory  offense  of  attempting  to  obtain 
money,  in  that,  after  having  thus  defrauded 
the  parishioners,  he  made  return  (fraudulent 
misstatement  of  antecedent  fact)  that  he  had 
sold  a  certain  number  of  the  specified  loaves, 
whereby  he  obtained  credit  on  the  relieving 
officer's  book.  Reg.  v.  Eagleton,  33  Eng.  L. 
&  Eq.  545,  6  Cox  C.  C.  559. 

Where  one,  a  brewer,  sent  to  another  person 
vessels  of  ale  marked  as  containing  such  a 
measure,  when  in  fact  they  contained  less  and 
wrote  also  a  letter  assuring  him  that  they  did 
contain  the  measure  as  marked,  indictment 
against  the  brewer  was  quashed.  Rex  v, 
Wilders,  cited  by  Lord  Mansfield  in  2  Burr. 
1128.  This  is  doubtless  explainable  by  the 
fact  that  the  marks  were  put  on  the  vessels  in 
a  way  not  evincing  a  general  intent  to  de- 
fraud, but  only  to  cheat  a  certain  individual. 

Channell,  a  miller,  received  three  bushels  of 
wheat  to  grind,  and  kept  back  forty-two 
pounds,  not  in  the  way  of  excessive  toll,  but 
simply  as  a  private  fraud.    On  indictment  it 


was  adjudged  for  the  defendant.  Rex  v, 
Channell,  2  Stra.  793. 

Handing  back  a  musty  mixture  of  barley 
and  oat  in  return  for  good  barley  received  by 
a  miller  was  held  not  indictable,  though  it 
might  be  otherwise  in  some  kinds  of  general 
fraud.    Rex  v.  Haynes,  4  M.  &  S.  214. 

Personating  one's  self  for  another,  where 
there  is  nothing  deceiving  in  the  pretender's 
appearance  or  reputation,  is  not  a  cheat  at 
common  law.    2  East  P.  C.  1010. 

A  check  on  a  bank,  where  the  drawee  has  no 
deposit,  in  the  name  of  the  deceiver,  is  not  a 
token;  another's  check  is.  The  deceiver's 
check  is  a  token  if  there  be  no  such  bank,  or 
if,  being  a  bank,  it  is  broken  and  he  knows  it. 
So  with  a  bank  note  unsigned  or  falsely 
signed.  2  East  P.  C.  827;  State  v.  Patillo,  4 
Hawks  (N.  Car.)  348. 

If  the  cheating  is  effected  by  false  weights 
and  measures,  it  betokens  a  general  design  to 
defraud,  and  the  offender  is  indictable  there- 
for.   2  East  C.  L.  820. 

A  baker  employed  by  the  United  States 
army  marked  barrels  of  bread  as  weighing 
eighty-eight  pounds  each,  though  they  sever- 
ally weighed  only  sixty-eight  pounds.  It  was 
held  that  the  marking  constituted  false  token 
equivalent  to  false  measure,  and  indictment 
was  sustained.  Respublica  v.  Powell,  1  Dall. 
(Pa.)  47- 

So  in  all  cases  where  false  tokens  having  the 
semblance  of  public  authenticity  are  used;  as 
where  cloth  was  sold  with  counterfeit  seal 
thereon,  or  where  false  dice  were  used  in  gam- 
ing. 2  East  C.  L.  820. 
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CROSS-REFERENCES. 

.for  matters  of  Procedure,  see  Encyclopaedia  of  Pleading  and  Practice,  title 
BANKS  AND  BANKLNG,  vol.  3,  p.  251,  and  referetices  there  given. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  AGENCY,  vol.  1,  p.  930;  ALTERATLON  OF 
INSTRUMENTS,  vol.  2,  p.  181;  ASSIGNMENTS,  vol.  2,  pp.  1007,  1064; 
BANKNOTES,  vol.  3,  p.  771;  BANKS  AND  BANKING,  vol.  3,  p.  787; 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  vol.  4,  p.  65 ; 
COUPONS;  EXCHANGE  AND  RE-EXCHANGE ;  LOST  PAPERS ; 
NATLONAL  BANKS;  OFFICERS  AND  AGENTS  {OF  PRIVATE 
CORPORATIONS) ;  PAYMENT;  PROTEST;  SAVINGS  BANKS; 
SUNDAY ;  ULTRA  VLRES ;  USAGES  AND  CUSTOMS. 

I.  DEFINITION.  —  A  check  is  a  draft  or  order  upon  a  bank  or  banking  house, 
purporting  to  be  drawn  upon  a  deposit  of  funds,  for  the  payment  at  all  events 
of  a  certain  sum  of  money  to  a  certain  person  therein  named,  or  to  him  or  his 
order,  or  to  bearer,  and  payable  instantly  on  demand.1 

exchange  drawn  upon  a  bank  or  banker,  or  a 
person  described  as  such  upon  the  face 
thereof,  and  payable  on  demand,  without 
interest." 

In  Ne-w  York,  by  statute,  a  check  is  defined 
as  "  a  bill  of  exchange  drawn  on  a  bank  pay- 
able on  demand."  Negotiable  Instruments 
Law  (1897),  art.  xvii,  §  321.  And  in  this  sec- 
tion it  is  further  provided:  "  Except  as  herein 
otherwise  provided,  the  provisions  of  this  act 
applicable  to  a  bill  of  exchange  payable  on 
demand  apply  to  a  check." 

Within  Purview  of  Statute  Relating  to  Bill  or 
Note.  —  In  Estes  v.  Lovering  Shoe  Co.,  59 
Minn.  504,  it  was  held  that  a  check  was  within 
the  purview  of  Minnesota  Gen.  Stat.  (1878),  c. 
73.  §  89,  which  makes  possession  of  a  note  or 
bill  of  exchange  by  an  indorsee  prima  facie 
evidence  that  it  was  indorsed  by  the  person 
by  whom  it  purports  to  be  indorsed. 

So,  in  Montgomery  First  Nat.  Bank  v.  Nel- 
son, 105  Ala.  180,  it  was  held  that  Alabama 
Code,  §  1761,  providing  that  all  bills  or  notes 
payable  to  an  existing  person  or  bearer  must 
be  construed  as  if  payable  to  such  person  or 
order,  applied  to  checks.  And  in  Bull  v. 
Kasson  Bank,  123  U.  S.  105,  it  was  held  that  a 
bank  check  for  the  payment  of  "  five  hundred 
dollars  in  current  funds  "  was  a  bill  of  cx- 
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1.  Definition.  —  2  Daniel  on  Negotiable 
Instruments  (4th  ed.),  §  1566.  This  is  the 
definition  very  generally  accepted  and  is  often 
quoted.  See  Matter  of  Brown,  2  Story  (U.  S.) 
502;  Deener  v.  Brown,  1  MacArthur  (D.  C.) 
350;  Keene  v.  Beard,  8  C.  B.  N.  S.  372,  98  E. 
C.  L.  372;  Rickford  v.  Ridge,  2  Campb.  537: 
Kavanaugh  v.  Farmers'  Bank,  59  Mo.  App. 
540;  State  v.  Vincent,  91  Mo.  662;  Bullard  v. 
Randall,  1  Gray  (Mass.)  606,  61  Am.  Dec.  433; 
Blair  v.  Wilson,  28  Gratt.  (Va.)  165. 

Mr.  Justice  Field  says  of  a  check:  "When 
the  instrument  is  drawn  upon  a  bank,  or  a  per- 
son engaged  in  banking  business,  and  simply 
directs  the  payment  to  a  party  named  of  a 
specified  sum  of  money,  which  is  at  the  time  on 
deposit  with  the  drawee,  without  designating 
a  future  day  of  payment,  the  instrument  is  to 
be  treated  as  a  check."  Bull  v.  Kasson  Bank, 
123  U.  S.  105. 

In  State  v.  Rickey,  9  N.  J.  L.  293,  Drake,  J., 
defines  a  check  as:  "A  request  to  pay  money 
to  the  drawer  or  his  order,  as  a  right  if  h  have 
funds,  but  in  some  measure  a  matter  of  favor 
if  he  have  not.  If  there  be  funds  belonging  to 
the  drawer  it  is  a  demand  of  them ;  if  not,  it  is 
a  request  of  credit  to  that  amount." 

Statutory  Definitions.  —  In  the  California  Civil 
Code,  §  3254,  a  check  is  defined  as  "  a  bill  of 
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Drawn  by  One  Bank  upon  Another.  —  The  fact  that  it  is  drawn  by  one  bank  upon 
another  m  ikes  it  none  the  less  a  check.1 

II.  Compared  with  Bills  of  Exchange.  — A  check  is  sometimes  inaccurately 

described  as  "a  bill  of  exchange  payable  on  demand,"  or  as  "  in  legal  effect, 
an  inland  bill  of  exchange  drawn  on  a  banker,  payable  to  bearer  on  demand," 
or  a  species  of  which  a  bill  of  exchange  is  the  genus.  To  a  considerable  extent 
checks  and  bills  of  exchange  are  similar,  but  the  points  of  difference  are  well 
marked.2 

Negotiability.  —  A  bank  check,  like  a  bill  of  exchange,  passes  by  delivery  when 
payable  to  bearer,  and  the  rules  as  to  presentment,  diligence,  etc.,  applicable 
to  the  one  are  generally  applicable  to  the  other.3 

Distinguished  from  Bills. — -But  as  said  by  a  well-known  author:  "The 
differential  traits  decidedly  predominate;  and  the  more  correct  method  is  to 
treat  the  check  as  an  altogether  independent  and  distinct  instrument  from  the 
bill  of  exchange,  admitting  at  the  same  time  that  in  some  few  specific  matters 
the  resemblance  between  the  two  instruments  is  sufficiently  strong  to  cause 
one  and  the  same  rule  to  cover  and  include  them  both."  4 

The  Distinguishing  Characteristics  of  Checks  as  contradistinguished  from  bills  of 
exchange,  as  generally  accepted,  are  that  checks  purport  to  be  drawn  on  a 
deposit,5  in  the  custody  of  a  bank  or  persons  carrying  on  a  banking  busi- 


change  within  the  meaning  of  the  Act  of 
March  3,  1875,  c.  137,  denning  the  jurisdiction 
of  the  courts  of  the  United  States. 

1.  Morse  on  Banks  and  Banking  (2d  ed.) 
164;  State  v.  Vincent,  91  Mo.  662. 

2.  Compared  with  Bills  of  Exchange.  —  See 
Byles  on  Bills  (15th  ed.),  p.  16;  Story  on 
Promissory  Notes  (7th  ed.),  §  487;  Morse  on 
Banks  and  Banking  (3d  ed.),  §  380.  Substan- 
tially the  same  as  an  inland  bill,  Barnet  v. 
Smith,  30  N.  H.  256,  64  Am.  Dec.  290;  Byles  on 
Bills  (15th  ed.),  c.  3.  p.  16.  So,  in  Moses  v. 
Franklin  Bank,  34  Md.  579,  it  is  said: 
"  A  check  is  denominated  a  species  of  inland 
bill  of  exchange,  not  with  all  the  incidents  of 
an  ordinarv  bill  of  exchange,  it  is  true,  but  still 
it  belongs  to  that  class  and  character  of  com- 
mercial paper." 

This  description,  however,  as  an  inland  bill 
of  exchange,  is  inaccurate,  for  it  is  a  very  usual 
thing  for  checks  to  be  drawn  in  one  state  upon 
a  banking  house  in  another.  Parsons  on 
Notes  and  Bills,  vol.  2,  pp.  58,  59,  says:  "  They 
are  much  used  here  in  drawing  from  one  state 
upon  houses  of  deposit  in  another."  In  de- 
termining the  character  of  the  check,  the  fact 
that  the  drawer  resides  in  one  state  and  the 
drawee  in  another  may  be  disregarded. 
Merchants'  Nat.  Bank  v.  Ritzinger,  118  111. 
484;  Union  Nat.  Bank  v.  Oceana  County 
Bank,  80  111.  212,  22  Am.  Rep.  185;  National 
Bank  of  America  v.  Indiana  Banking  Co.,  114 
111.  483. 

A  check  has  been  said  to  be  "  a  bill  with 
some  peculiarities,  or  a  species  of  a  bill."  2 
Daniel  on  Neg.  Inst.,  §  1567.  But  in  the  opin- 
ion of  Mr.  Morse  "  the  differential  traits  de- 
cidedly preponderate."  Morse  on  Banks  and 
Banking  (3d  ed.)  380.  In  Merchants'  Bank  v. 
State  Bank,  10  Wall.  (U.  S.)  647,  Mr.  Justice 
Swayne,  in  pointing  out  the  differences  be- 
tween a  check  and  bill  of  exchange,  says: 
"  Bank  checks  are  not  inland  bills  of  ex- 
change, but  have  many  of  the  properties  of 
such  commercial  paper;  and  many  of  the 
rules  of  the  law  merchant  are  alike  applicable 
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to  both.  Each  is  for  a  specific  sum  payable  in 
money.  In  both  cases  there  is  a  drawer,  a 
drawee,  and  a  payee.  Without  acceptance,  no 
action  can  be  maintained  by  the  holder  upon 
either  against  the  drawer.  The  chief  points  of 
difference  are  that  a  check  is  always  drawn  on  a 
bank  or  banker.  No  days  of  grace  are  allowed. 
The  drawer  is  not  discharged  by  the  laches  of 
the  holder  in  presentment  for  payment, 
unless  he  can  show  that  he  has  sustained 
some  injury  by  the  default.  It  is  not  due 
until  payment  is  demanded,  and  the  statute 
of  limitations  runs  only  from  that  time. 
It  is  by  its  face  the  appropriation  of  so  much 
money  of  the  drawer  in  the  hands  of  the 
drawee  to  the  payment  of  an  admitted  liability 
of  the  drawer.  It  is  not  necessary  that  the 
drawer  of  a  bill  should  have  funds  in  the 
hands  of  the  drawee.  A  check  in  such  case 
would  be  a  fraud." 

3.  Negotiability  —  Indiana.  —  Glenn  v.  Noble, 
1  Blackf.  (Ind.)  104. 

Maryland.  —  Woods  v.  Schroeder,  4  Har.  & 
J.  (Md.)  276. 

New  York.  —  Cruger  v.  Armstrong,  3  Johns. 
Cas.  (N.  Y.)  5,  2  Am.  Dec.  126;  Conroy  v. 
Warren,  3  Johns.  Cas.  (N.  Y.)  259,  2  Am.  Dec. 
156;  Merchants'  Bank  v.  Spicer,  6  Wend. 
(N.  Y.)  445;  Murray  v.  Judah,  6  Cow.  (N.  Y.) 
484;  Smith  v.  Janes,  20  Wend.  (N.  Y.)  192,  32 
Am.  Dec.  527. 

Kentucky. — -Humphries  v.  Bicknell,  2  Litt. 
(Ky.)  299,  13  Am.  Dec.  268;  Shrieve  v.  Duck- 
ham,  1  Litt.  (Ky.)  194. 

South  Carolina. — Sutcliffe  v.  M'Dowell,  2 
Nott  &  M.  (S.  Car.)  251. 

A  check  drawn  in  New  York  upon  a  bank 
in  Mississippi,  and  payable  in  current  bank 
notes,  is  not  negotiable.  Little  v.  Phenix 
Bank,  2  Hill  (N.  Y.)  425. 

4.  Morse  on  Banks  and  Banking  (3d  ed.), 
§  380. 

5.  Drawn  on  a  Deposit. —  Keener1.  Beard,  S 
C.  B.  N.  S.  372,  98  E.  C.  L.  372;  Espy  v.  Cin- 
cinnati Bank,  18  Wall.  (U.  S.)  620;  Champion 
v.  Gordon,  70  Pa.  St.  476,  10  Am.  Rep.  6S1; 
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General  Rule. 


ness;1  that  they  are  never  presentable  for  mere  acceptance,  but  only  for 
payment ; 3  that  they  are  payable  immediately  on  presentment,  without  the 
allowance  of  any  days  of  grace.3 

If  Made  Payable  at  a  Future  Day,  the  instrument,  according  to  the  weight  of 
authority,  is  a  bill  of  exchange.4 

The  Death  of  the  Drawer  of  a  check  is  said  to  revoke  the  drawee's  authority  to 
pay,  but  the  death  of  the  drawer  of  a  bill  has  no  effect  upon  the  duties  of  the 
parties.5 

Laches  of  Holder  —  When  Drawer  Discharged.  —  A  most  important  difference  is  that 
the  drawer  of  a  check  is  not  discharged  by  laches  of  the  holder  in  presentment 
for  payment,  unless  he  can  show  that  he  has  sustained  some  injury  by  the 
default.6 

A  Different  Rule  Applies  to  Indorsers,  w  ho  are  discharged  by  want  of  diligence  in 
making  presentment,  whether  it  results  in  prejudice  or  not.7 

III.  Form  and  Essential  Parts — 1.  General  Rule.  —  Unless  required  by 
statute,  no  special  form  is  necessary  to  constitute  a  check;  and,  on  the  other 
hand,  many  forms  and  expressions  may  be  used  that  are  not  essential,  not 
affecting  the  real  character  of  the  instrument,  and  being  treated  as  mere 
surplusage.8 


Morrison  v.  Bailey,  5  Ohio  St.  13,  64  Am.  Dec. 
632;  Chapman  v.  White,  6  N.  Y.  412,  57  Am. 
Dec.  464. 

1.  Funds  in  Hands  of  Banker.  —  Deener  v. 
Brown,  1  MacArthur  (D.  C.)  350;  Bowen  v. 
Newell,  8  N.  Y.  195;  Northwestern  Coal  Co. 
v.  Bowman,  69  Iowa  152;  Hawley  v.  Jette,  10 
Oregon  31,  45  Am.  Rep.  129. 

In  Bowen  v.  Newell,  8  N.  Y.  195,  Johnson, 
J.,  said:  "  Of  all  these  characteristics,  the 
only  one  that  can  serve  any  purpose  in  deter- 
mining whether  any  particular  instrument  is 
a  check  or  a  bill  of  exchange  is  that  it  is 
drawn  upon  a  bank  or  banker.  The  others  may 
or  may  not  be  legal  qualities  which  belong  to 
checks  after  they  are  ascertained  to  be  checks, 
but  do  not  aid  in  determining  their  character." 

Drawee  Bank  in  Liquidation.  —  In  Harmanson 
■v.  Bain,  1  Hughes  (U.  S.)  188,  it  was  held  that 
papers  in  the  form  of  checks  upon  an  institu- 
tion, formerly  a  banking  institution,  but  at  the 
time  of  the  drawing  of  the  checks  in  a  state 
of  liquidation,  were  not  checks,  not  represent- 
ing money,  not  payable  at  sight,  but  limited 
in  negotiability. 

2.  Payment. —  Lester  v.  Given,  8  Bush  (Ky.) 
357- 

3.  Days  of  Grace.  —  Chitty  on  Bills  50a/ 
Bull  v.  Kasson  Bank,  123  U.  S.  105.  The 
essential  characteristic  of  a  check  is  that  it 
shall  be  instantly  payable  on  demand.  Mer- 
chants' Nat.  Bank  v.  Ritzinger,  118  111.  484: 
Harrison  v.  Nicollet  Nat.  Bank,  41  Minn.  488, 
16  Am.  St.  Rep.  718:  Woodruff  v.  Merchants' 
Bank,  25  Wend.  (N.  Y.)  673;  Wcstm  inster 
Bank  v.  Wheaton,  4  R.  I.  30.  As  to  checks 
payable  at  a  future  date,  see  infra,  this  title, 
Form  and  Essential  Parts  —  Date. 

4.  See  infra,  this  title,  Form  and  Essential 
Parts— Date. 

6.  Sec  infra,  this  title,  Revocation. 

6.  Planters'  Bank  v.  Merritt,  7  Hcisk. 
(Tenn.)  177.  See  infra,  this  title.  Presentment 
and  Notice  of  Dishonor. 

7.  Little  v.  Phenix  Bank,  2  Hill  (N  Y.)  425. 
Sec  infra,  this  title,  Presentment  and  Notice  of 
Dishonor. 


8.  "  Original "  and  "  Second  Unpaid."  —  Nor 

is  a  check  any  the  less  a  check  because  it  con- 
tains the  words  "  original  "  and  "  second  un- 
paid." The  use  of  such  words  does  not  make 
its  payment  conditional.  Merchants'  Nat. 
Bank  v.  Ritzinger,  11S  111.  484. 

For  Account  of  Another.  —  An  instrument, 
otherwise  in  form  a  check,  was  held  to  be 
none  the  less  a  check  because  it  ordered  pay- 
ment for  account  of  another.  Ridgely  Nat. 
Bank  v.  Patton,  109  111.  479. 

Payable  in  "  Current  Funds." —  In  Mobile  Bank 
v.  Brown,  42  Ala.  108,  it  was  held  that  a  bank 
check  payable  in  Confederate  currency  was  not 
negotiable  paper  within  the  meaning  of  the 
law  merchant.  See  also  Carlisle  v.  Davis,  7 
Ala.  42;  Young  v.  Scott,  5  Ala.  475. 

As  to  the  negotiability  of  an  instrument 
payable  in  "  current  funds,"  Field,  J.,  in  Bull 
v.  Kasson  Bank,  123  U.  S.  105,  said:  "  There 
are  numerous  cases  where  a  designation  of  the 
payment  of  such  instruments  in  notes  of  par- 
ticular banks  or  associations,  or  in  paper  not 
current  as  money,  has  been  held  to  destroy 
their  negotiability.  *  *  *  Hut  within  a 
few  years,  commencing  with  the  first  issue  in 
this  country  of  notes  declared  to  have  the 
quality  of  legal  tender,  it  has  been  a  common 
practice  of  drawers  of  bills  of  exchange  or 
checks,  or  makers  of  promissory  notes,  to  in- 
dicate whether  the  same  are  to  be  paid  in  gold 
or  silver,  or  in  such  notes;  and  the  term  "  cur- 
rent funds  "  has  been  used  to  designate  any 
of  these,  all  being  current  and  declared  by 
positive  enactment  to  be  legal  tender.  It  was 
intended  to  cover  whatever  was  receivable  and 
current  by  law  as  money,  whether  in  the  form 
of  notes  or  coin.  Thus  construed  we  do  not 
think  the  negotiability  of  the  paper  in  ques- 
tion was  impaired  by  the  insertion  of  those 
words." 

Mention  of  Consideration.  —  The  fact  that  a 
check  recites  that  it  is  given  for  a  valuable 
consideration  in  no  way  affects  its  validity. 
Mechanics'  Bank  ?/.  Straiton,  3  Keyes  (N.  Y.) 
365;  Willets  v.  Phenix  Bank,  2  Duer  (N.  Y.) 
121. 
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There  are,  however,  certain  elements  which  appear  in  the  definition  of  a 
check,  as  the  date,  address,  payee,  certain  sum,  and  signature,  which  are  essen- 
tial, and  these  will  be  considered  in  their  proper  order. 

2.  Date  —  a.  NECESSITY  OE.  —  It  has  been  said  that  "  if  a  check  is  not 
dated  at  all,  and  contains  no  statement  of  a  date  when  it  is  to  be  paid,  it  is 
never  payable."1  There  are,  however,  no  decisions  on  this  point,  and  this 
statement  of  the  law  would  seem  to  be  doubtful.2 

b.  POST-DATED  Checks.  —  A  post-dated  check,  or  one  which  bears  a  date 
subsequent  to  that  of  its  actual  issue,  is  payable  on  or  at  any  time  after  the  day* 
of  its  date,  being  in  effect  the  same  as  if  it  had  not  been  issued  until  that  date.3 

Days  of  Grace.  —  No  days  of  grace  are  allowed  on  a  post-dated  check  drawn 
on  a  bank  or  banker. 1 

Payment  by  Bank  Before  Day  of  Date.  —  Though  the  date  of  a  note  is  not  material 
to  its  validity,  it  is  so  in  respect  to  its  period  of  payment.  The  date  determines 
the  time  when  it  becomes  payable,  therefore  the  payment  by  a  bank  of  a  post- 
dated check  before  the  day  upon  which  it  is  dated  is  a  payment  in  its  own 
wrong,  and  the  money  so  paid  remains  to  the  order  of  the  drawer.5 

Falling  Due  on  Sunday.  —  A  post-dated  check  falling  due  on  Sunday  is  payable 
and  should  be  presented  on  the  following  day,  in  accordance  with  the  well- 
established  rule  that  when  the  day  of  performance  of  contracts  other  than 
instruments  upon  which  days  of  grace  are  allowed  falls  on  Sunday,  that  day 
is  not  counted,  and  compliance  with  the  stipulation  of  the  contract  on  the  next 
day  is  deemed  in  law  a  performance.6 

Checks  Dated  on  Sunday.  —  The  fact  that  a  check  is  dated  on  Sunday  does  not 
render  it  invalid,  provided  it  is  not  delivered  on  that  day,  in  accordance  with 
the  general  rule  that  the  mere  signing  on  Sunday  of  a  contract  which  is  not 
delivered  on  that  day  does  not  avoid  the  contract.7 

C.  FUTURE  DAY  NAMED — Bills  of  Exchange  by  Some  Authorities. —  Instruments 
payable  at  a  future  day,  that  is  at  a  time  subsequent  to  the  day  of  their  date  or 
issue,  either  upon  a  day  named  or  a  certain  time  after  date,  whether  in  the 
form  of  a  check  or  not,  are  declared  by  the  weight  of  authority  to  be  bills  of 
exchange  and  not  checks,  and  are  therefore  entitled  to  days  of  grace  in  juris- 
dictions where  days  of  grace  are  allowed  on  bills  of  exchange.8 

1.  Morse  on  Banks  and  Banking,  238.  not  take  it  subject,  on  that  account,  to  want 

2.  2.  Daniel  on  Negotiable  Instruments  (4th  of  consideration  between  the  drawer  and  in- 
ed.)  §  1577.  dorser.    Walker  v.  Geisse,  4  Whart.  (Pa.)  252,. 

3.  Post-dated  Checks.  — Allen  v.  Keeves,  1  33  Am.  Dec.  60. 

East  435;   Matter  of  Brown,  2  Story  (U.  S.)  5.  Payment  by  Bank  Before  Day  of  Date. — 

502;   Frazier  v.  Trow's  Printing,  etc.,  Co.,  24  Godin  v.  Commonwealth  Bank,  6  Duer  (N. 

Hun  (N.  Y.)  281,  affirmed 'in  90  N.  Y.  678.    See  Y.)  76;  Pasmore  v.  North,  13  East  517. 

also  Mohawk  Bank  v.  Broderick,  13  Wend.  But  when  a  check  is  issued  for  the  benefit 

(N.  Y.)  133.  of  the  payee,  by  the  drawer,  and  post-dated  to 

Mr.  Justice  Story  says  in  regard  to  post-  the  time  when  the  debt  becomes  due  to  the 

dated   checks:     "  The  argument   pressed  is  payee,  to  be  used  in  a  place  distant  from  that 

that  checks  are  always,  and  properly,  payable  where  it  is  payable,  it  is  to  be  considered  for 

on  demand,  and  that  when  payable  at  a  future  the  purpose  of  presentment  as  if  issued  on  the 

time  they  become  to  all  intents  and  purposes  day  it  bears  date.    Taylor  v.  Sip,  30  N.  J.  L. 

inland  bills  of  exchange.    But  I  am  not  by  290. 

any  means  prepared  to  admit  the  validity  or  6.  When  Falls   Due  on   Sunday. —  Mohawk 

force  of  this  distinction;  and  no  case  has  been  Bank  v.  Broderick,  10  Wend.  (N.  Y.)  304.  So, 
cited  which,  in  my  judgment,  satisfactorily  in  Salter  v.  Burt,  20  Wend.  (N.  Y.)  205,  it  was 
establishes  it.  A  check  is  not  less  a  check  be-  held  that  to  charge  the  indorser  of  a  post- 
cause  it  is  post-dated,  and  thereby  becomes,  in  dated  bank  check  falling  due  on  Sunday,  pre- 
effect,  payable  at  a  future  and  different  time  sentment  for  payment  must  be  made  on  the 
from  that  on  which  it  is  drawn  or  issued."  next  day,  and  notice  of  nonpayment  given  to- 
Matter  of  Brown,  2  Story  (U.  S.)  511.  the  indorser.    Presentment  on  Saturday,  the 

4.  Days  of  Grace  —  Post-dated  Checks.  —  Salter  day  preceding  its  maturity,  is  a  nullity  and 
v.  Burt,  20  Wend.  (N.  Y.)  205;  Mohawk  Bank  discharges  the  indorser. 

v.  Broderick,  10  Wend.  (N.  Y.)  304,  13  Wend.  7.  Gibbs,  etc.,   Mfg.  Co.  v.    Brucker,  m 

(N.  Y.)  133;  Champion  v.  Gordon,  70  Pa.  St.  U.  S.  597.    See  also  the  title  Sunday. 

474.  8.  2  Daniel  on  Neg.  Instr.,       1573,  1575. 

Want  of  Consideration.  —  The  indorsee  of  a  Where  Payable  at  Future  Day  Named —  United 

check  dated  the  day  after  he  receives  it  will  States.  —  Bull  v.  Kasson  Bank,  123  U.  S.  no. 
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Checki  According  to  Some  Authorities.  —  Though,  as  has  been  stated,  the  weight 
of  authority  is  to  the  contrary,  there  is  excellent  authority  holding  that  instru- 


California.  —  Minturn  v.  Fisher,  4  Cal.  35. 

Delaware.  —  Bradley  v.  Delaplaine,  5  Harr. 
(Del.)  305;  Work  v.  Tatman,  2  Houst.  (Del.) 
304- 

Georgia.  —  Georgia  Nat.  Bank  v.  Henderson, 
46  Ga.  487,  12  Am.  Rep.  590;  Daniels  v.  Kyle, 
1  Ga.  304;  Henderson  v.  Pope,  39  Ga.  361. 

Minnesota.  —  Harrison  v.  Nicollet  Nat. 
Bank,  41  Minn.  488,  16  Am.  St.  Rep.  718. 

Missouri.  —  Ivory  v.  State  Bank,  36  Mo.  475, 
88  Am.  Dec.  150. 

New  York.  —  Bowen  v.  Newell,  5  Sandf. 
(N.  Y.)  326,  8  N.  Y.  190,  13  N.  Y.  290,  64  Am. 
Dec.  550;  Woodruff  v.  Merchants'  Bank,  25 
Wend.  (N.  Y.)  673;  Harker  v.  Anderson,  21 
Wend.  (N.  Y.)  372. 

Oregon.  —  Hawley  v.  Jette,  10  Oregon  31,  45 
Am.  Rep.  129. 

Tennessee.  —  Brown  v.  Lusk,  4  Yerg.  (Tenn.) 
210. 

This  rule,  adopted  by  the  weight  of  author- 
ity, is  entirely  in  accord  with  the  definition 
adopted  by  the  text  writers,  with  rare  exceptions 
—  that  is,  that  a  check  must  be  drawn  on  a 
bank  or  banker,  and  payable  on  demand.  See 
1  Rand.  Com.  Paper,  §  8;  Byles  on  Bills  13;  2 
Daniel  on  Neg.  Instr.,  §  1566;  Bouv.  L.  Diet.; 
supra,  this  title.  Definition. 

In  Georgia  Nat.  Bank  v.  Henderson,  46  Ga. 
487,  12  Am.  Rep.  590,  where  an  instrument 
payable  at  a  certain  date  was  sent  to  a  bank 
for  collection,  and  the  bank,  treating  it  as  a 
bank  check,  and  not  entitled  to  days  of  grace, 
presented  it  for  payment  and  had  it  protested, 
etc.,  on  the  day  of  its  maturity,  without  days 
of  grace,  by  means  of  which  the  indorser  was 
discharged,  and  it  was  in  evidence  that  the 
bank  was  notified  by  the  indorser  at  the  time 
that  he  claimed  the  paper  to  have  days  of 
grace,  it  was  held  that  the  bank  was  liable  to 
the  person  who  deposited  the  paper  for  col- 
lection for  damages,  for  its  negligence  in  not 
presenting  the  paper  as  required  by  law,  and 
causing  notice  of  its  nonpayment  to  be  given 
to  the  indorser.  McCay,  }.,  delivering  the 
opinion  of  the  court,  said  :  "  The  current  of  the 
decisions  appears  to  be  that  if  the  element  of 
credit  enters  into  the  paper  it  is  not  a  bank 
check,  and  that  the  mere  making  of  the  paper 
payable  at  a  future  day,  being  of  itself  an  ele- 
ment of  credit,  makes  it  a  bill  of  exchange, 
and  not  a  bank  check." 

The  very  weighty  argument  of  Mr.  Justice 
Sharswood,  in  Champion  v.  Gordon,  70  Pa.  St. 
474,  10  Am.  Rep.  681,  to  the  effect  that  if  held 
to  be  a  bill  of  exchange  the  holder  might  im- 
mediately present  it  for  acceptance,  and  if  not 
accepted  he  could  sue  the  drawer,  or  if  accepted 
it  would  tie  up  the  drawer's  funds  in  the  hands 
of  the  bank,  and  thus,  in  either  case,  frustrate 
the  very  object  of  making  it  payable  at  a 
future  day,  was  considered  by  Mitchell,  J.,  in 
Harrison  v.  Nicollet  Nat.  Bank,  41  Minn.  488, 
16  Am.  St.  Rep.  718.  He  said:  "  In  answer 
to  this,  it  may  be  said  that  the  drawer,  if  he 
wished,  could  very  easily  avoid  such  conse- 
quences by  inserting  appropriate  provisions  in 
the  instrument.  On  the  other  hand,  if  we 
hold  that  an  instrument  not  payable  on  de- 


mand may  be  a  check,  we  are  left  without  any 
definite  or  precise  rule  by  which  to  determine 
when  the  paper  is  a  check,  and  when  a  bill  of 
exchange.  The  fact  that  it  is  drawn  on  a  bank 
is  not  alone  enough  to  distinguish  a  check 
from  a  bill  of  exchange,  for  nothing  is  better 
settled  than  that  a  bill  of  exchange  may  be 
drawn  on  a  banker.  Neither  will  the  fact  that 
the  maker  writes  it  on  a  '  blank  check  '  be 
any  test,  for  the  kind  of  paper  it  is  written  on 
cannot  control  the  import  and  legal  effect  of  its 
words.  Neither  can  the  question  whether  it  is 
drawn  against  a  previous  deposit  of  funds  by 
the  drawer  with  the  drawee  furnish  any  cri- 
terion, for  nothing  is  clearer  than  that  a  bill  of 
exchange,  as  well  as  a  check,  can  be  drawn 
against  such  a  deposit,  and  that  an  instrument 
may  be  a  check  although  the  drawer  has  no 
funds  in  the  hands  of  the  drawee.  Neither 
will  it  do  to  say  that  if  it  is  entitled  to  grace  it 
is  a  bill,  but  if  not  entitled  to  grace  it  is  a 
check,  because  the  legal  character  of  the  in- 
strument has  first  to  be  determined  before  it 
can  be  known  whether  or  not  it  is  entitled  to 
grace.  In  short,  if  we  omit  from  the  definition 
of  a  check  the  element  of  its  being  payable  on 
demand,  bankers  and  business  men  are  left 
without  any  definite  rule  by  which  to  govern 
their  action  in  a  matter  where  simplicity  and 
precision  of  rule  are  especially  desirable.  It 
might  be  expedient  to  enact,  as  has  been  done 
in  New  York  and  some  other  states,  that  all 
checks,  bills  of  exchange,  or  drafts,  appearing 
on  their  face  to  be  drawn  on  a  bank  or  banker, 
whether  payable  on  a  specified  day  or  any 
number  of  days  after  date  or  sight,  shall  be 
payable  on  the  day  named  in  the  instrument 
without  grace;  or,  what  might  be  better  still, 
to  abolish  days  of  grace  altogether  as  a  usage 
which  has  already  long  outlived  the  condition 
of  things  out  of  which  it  had  its  origin.  But 
this  is  a  matter  for  legislatures  and  not  for 
courts.  We  are  therefore  of  opinion  that  the 
better  rule  is  to  hold  that  such  an  instrument 
is  a  bill  of  exchange,  and  hence  entitled  to 
grace." 

In  Andrew  v.  Blachy,  11  Ohio  St.  89,  it  was 
held  that  the  fact  that  a  draft  for  money,  other- 
wise in  the  ordinary  form  of  a  check,  is  pay- 
able on  a  future  day  named,  is  prima  facie 
but  not  conclusive  evidence  that  the  instru- 
ment is  a  bill  of  exchange,  and  as  such  entitled 
to  grace;  but  that  when  such  an  instrument  is 
drawn  upon  a  bank  or  banker,  and  is  designed 
by  the  parties  as  an  absolute  transfer  and  ap- 
propriation to  the  holder  of  so  much  of  an 
actually  existing  fund  belonging  to  the  drawer 
in  the  hands  of  the  drawee,  it  is  nevertheless 
a  check  and  not  a  bill  of  exchange,  and  not  en- 
titled to  grace.  See  Morrison  v.  Bailey,  5 
Ohio  St.  13,  64  Am.  Dec.  632. 

Custom  and  Usage.  —  Any  supposed  usage  of 
banks  in  any  particular  place  to  regard  drafts 
upon  them  payable  at  a  certain  day  after  date 
as  checks,  and  not  entitled  to  days  of  grace,  is 
inadmissible  to  control  the  rules  of  the  law  in 
relation  to  such  paper.  Morrison  v.  Bailey,  5 
Ohio  St.  15,  64  Am.  Dec.  632;  Woodruff  v. 
Merchants'  Bank,  25  Wend.  (N.  Y.)  673. 
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merits  in  other  respects  similar  to  checks  do  not  lose  their  character  when 
made  payable  at  a  future  date,  but  are  not  to  be  distinguished  from  post-dated 
cheeks,1  as  in  Massachusetts?  Pennsylvania,3  and  Rhode  Island* 

3.   Payee  —  A  Check  Must  Name  or  Indicate  a  Payee,  and  without  the  designation 

of  a  payee,  impersonal  or  otherwise,  a  check  has  been  held  to  be  as  fatally 


1.  View  that  Such  Instruments  Are  Checks.  — 

Perhaps  the  weightiest  decision  in  support  of 
this  view  is  the  opinion  of  Judge  Story  in 
Matter  of  Brown,  2  Story  (U.  S.)  502.  This  is 
the  opinion  relied  on  by  later  cases,  which 
have  adopted  a  similar  view.  The  opinion  of 
the  learned  judge  is  an  elaborate  discussion  of 
the  law  in  regard  to  checks  and  bills  of  ex- 
change, and  a  comparison  of  the  two.  In  his 
judgment,  "  a  check  is  not  less  a  check  be- 
cause it  is  post-dated,  and  thereby  becomes, 
in  effect,  p:ivable  at  a  future  and  different  time 
from  that  on  which  it  is  drawn  or  issued." 
He  maintains  that  the  custom  and  usage  in 
regard  to  such  papers  must  be  considered  and 
given  great  weight  in  determining  the  charac- 
ter of  the  instrument.  Referring  to  the  cus- 
tom in  Massachusetts,  where  the  question 
arose  in  this  case,  he  said:  "  If  a  check  be 
dated  on  the  1st  of  December,  and  be  payable 
on  the  10th  of  December,  it  is  presentable  on 
the  latter  day,  and  on  presentment  on  that  day 
it  will  be  paid  by  the  bank.  It  is  never  pre- 
sented for  acceptance,  and  no  days  of  grace 
are  ever  allowed  upon  it.  In  short,  it  is 
always  treated  as  payable  on  the  very  day 
designated  as  the  day  of  payment.  If  it  be 
asked  what  is  the  reason  of  all  this,  the  true 
answer  is,  that  it  is  the  usage  of  banks  and 
the  understanding  of  the  parties  to  the  check, 
and  being  the  constant  habit  of  business,  it 
becomes,  like  all  the  other  usages  of  mer- 
chants, the  lex  et  norma  by  which  to  expound 
the  contract.  The  parties  have,  in  the  present 
case,  used  the  common  form  of  a  bank  check; 
and  by  so  using  it  they  impliedly  authorize  the 
bank  to  treat  it  as  a  check,  and  pay  it  as  a 
check,  payable  on  the  very  day  on  which  it  is 
dated,  or  on  which  it  purports  to  be  payable, 
without  any  grace.  *  *  *  No  one  can 
doubt  that  it  is  entirely  competent  for  the 
parties  to  agree  that  an  instrument  shall  be 
treated  to  all  intents  and  purposes  as  a  check, 
and  to  have  all  the  attributes  and  incidents 
thereof,  and  to  declare  that  it  shall  not  be 
deemed  a  bill  of  exchange.  In  fact,  by  the 
forms  here  adopted,  the  parties  do  so  declare; 
and,  as  I  understand  it,  the  banks  uniformly 
act  upon  this  understanding,  and  always  pay 
such  checks  upon  the  day  fixed  for  payment, 
without  any  allowance  of  grace,  if  they  have 
funds;  and  this  is  done  without  any  suspicion 
that  it  is  a  misuser  or  misapplication  of  the 
funds  of  the  drawer." 

2.  Massachusetts.  —  In  Way  v.  Towle,  155 
Mass.  374,  31  Am.  St.  Rep.  552,  it  was  held 
that  an  instrument  drawn  upon  a  printed  form 
of  a  bank  check,  and  similar  in  all  respects 
save  that  it  is  payable  on  a  day  subsequent  to 
its  date,  is  to  be  treated  as  a  check,  and  not  as 
a  bill  of  exchange.  Morton,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said:  "  If  it 
had  been  post-dated  as  of  that  date,  it  would 
not  have  been  payable  till  then,  and  yet 
ivould,  in  that  case,  have  been  a  check.  It 


has  all  the  other  characteristics  of  a  check, 
and  we  cannot  believe  that  it  was  intended 
by  the  parties,  or  would  have  been  taken 
by  the  bank  on  which  it  was  drawn,  as 
anything  else  than  a  check.  It  is  often  con- 
venient to  make  a  check  payable  at  a  future 
day,  and  we  see  no  valid  distinction  between 
post-dating  it  and  making  it  payable  at  a  sub- 
sequent date.  In  the  latter  case,  as  in  the 
former,  it  is  expected  that  it  will  be  presented 
on  the  day  when  payable,  which,  in  the  one 
instance,  would  be  the  day  of  its  date,  and  in 
the  other  the  day  fixed  for  its  payment,  and 
that  there  will  be  funds  to  meet  it,  and  that  it 
will  then  be  paid.  And  neither  in  the  latter 
case  any  more  than  in  the  former  would  it  be 
expected  that  the  holder  would  present  the 
check  to  the  bank  on  which  it  was  drawn  for 
acceptance  before  payable,  and,  on  its  refusal 
to  accept  it,  protest  it  and  bring  suit  forth- 
with against  the  drawer  for  the  nonaccept- 
ance." 

But  see  the  definition  of  a  check  given  by 
Shaw,  C.  J.,  in  Bullard  z.  Randall,  1  Gray 
(Mass.)  605,  61  Am.  Dec.  433:  "  A  check  is 
an  order  to  pay  the  holder  a  sum  of  money  at 
the  bank  on  presentment  of  the  check  and  de- 
mand of  the  money;  no  previous  notice  is  nec- 
essary, no  acceptance  is  required  or  expected; 
it  has  no  days  of  grace.  It  is  payable  on  pre- 
sentment, and  not  before." 

3.  Pennsylvania.  —  The  opinion  of  Shars- 
wood,  J.,  in  Champion  v.  Gordon,  70  Pa.  St. 
474,  10  Am.  Rep.  681,  is  entitled  to  great 
respect;  he,  too,  considers  the  usage  and 
custom  of  the  banks  in  handling  these  in- 
struments as  very  potential,  and  maintains 
that  the  purpose  and  object  of  the  drawer 
should  not  be  frustrated.  He  says:  "  What 
the  drawer  undertakes  is  that  on  a  day  named 
he  will  have  the  amount  of  the  check  to 
his  credit  in  the  bank.  In  the  meantime  he 
wants  the  full  and  free  use  of  his  entire  de- 
posit. It  is  not  denied  that  a  post-dated  check 
cannot  be  presented  for  acceptance.  That  is 
by  implication  payable  on  a  future  day.  Why, 
then,  is  a  check  expressly  so  made  payable  to 
stand  on  different  ground?  In  the  case  before 
us  an  ordinary  printed  form  of  a  bank  check 
was  evidently  used,  and  the  day  of  present- 
ment written  in  one  of  the  blanks.  This  is 
the  most  convenient  form,  for  it  calls  the  at- 
tention of  the  cashier  or  paying  teller  to  the 
fact,  which  he  would  be  likely  to  overlook  if  it 
were  expressed  only  by  the  date.  Nothing,  I 
am  told,  is  more  common  than  such  mistakes 
in  the  payment  of  post-dated  checks,  and  de- 
positors often  thus  find  their  account  over- 
drawn, very  much  to  their  embarrassment.  If 
we  determine  that  an  order  like  that  before  us 
is  not  presentable  for  acceptance  before  ma- 
turity, we  settle  the  question.  It  is  a  check, 
and  not  a  bill  of  exchange." 

4.  Rhode  Island. — Westminster  Bank  v. 
Wheaton,  4  R.  I.  30. 
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defective  as  if  the  drawee's  name  had  been  omitted ;  but  a  payee  is 
sufficiently  designated  when  impersonal,  as  to  a  number  or  order,  etc.,  the 
check  being  then  considered  as  payable  to  bearer.1 

Fictitious  Payee.  —  Where  the  payee  named  is  or  is  intended  by  the  drawer  to 
be  a  fictitious  person,  as  where  the  name  of  the  payee  does  not  represent  a  real 
person,  or  where  the  payee  has  no  interest  and  it  is  not  intended  that  he  shall 
be  a  party  to  the  instrument,  but  that  the  check  is  to  be  negotiated  by  the 
maker,  the  check  is  in  legal  effect  as  if  payable  to  bearer;  this  is  established 
by  statute  in  some  jurisdictions.2 

Maker's  Intention.  —  The  fictitiousness  of  the  payee  does  not  depend  upon  the 
identification  of  the  name  of  the  payee  with  some  existing  person,  but  upon 
the  maker's  intention.  So  where  the  maker  of  a  check  uses  the  name  of  an 
existing  person  as  payee,  but  does  not  intend  that  such  party  shall  indorse  the 
check,  it  is  the  same  as  if  the  name  of  a  fictitious  payee  had  been  used.3 


1.  Must  Name  a  Payee.  —  In  Mcintosh  v. 
Lytle,  26  Minn.  336,  the  check  in  contest  was 
"  pay  to  the  order  of,  on  sight,  two  hun- 
dred dollars,"  and  was  held  fatally  defective. 
Gilfillan,  C.  J.,  said:  "  A  check  must  name  or 
indicate  a  payee.  Checks  drawn  payable  to 
an  impersonal  payee,  as  to  '  bills  payable  '  or 
order,  or  to  a  number  or  order,  are  held  to  be 
payable  to  bearer,  on  the  ground  that  the  use 
of  the  words  'or  order'  indicates  an  intention 
that  the  paper  shall  be  negotiable;  and  the 
mention  of  an  impersonal  payee,  rendering  an 
indorsement  by  the  payee  impossible,  indicates 
an  intention  that  it  shall  be  negotiable  without 
indorsement;  that  is,  that  it  shall  be  payable  to 
bearer.  So,  when  a  bill,  note,  or  check  is  made 
payable  to  a  blank  or  order,  and  actually  de- 
livered to  take  effect  as  commercial  paper,  the 
person  to  whom  delivered  may  insert  his  name 
in  the  blank  space  as  payee,  and  a  bona  fide 
holder  may  then  recover  on  it.  These  cases 
differ  essentially  from  the  one  at  bar.  In  the 
latter  case  the  person  to  whom  delivered  is 
presumed,  in  favor  of  a  bona  fide  holder,  to 
have  had  authority  to  insert  a  name  as  payee. 
In  the  former  cases  the  instrument  is,  when  it 
passes  from  the  hands  of  the  maker,  complete, 
in  just  the  form  the  parties  intend.  But  in 
this  case  there  is  neither  a  blank  space  for  the 
name  of  the  payee,  indicating  authority  to 
insert  the  payee's  name,  nor  is  the  instrument 
made  payable  to  an  impersonal  payee,  indi- 
cating a  fully  completed  instrument.  It  is 
claimed  that  the  words  '  on  sight  '  are  such 
impersonal  payee.  They  were  inserted,  how- 
ever, for  another  purpose  —  to  fix  the  time  of 
payment,  and  not  to  indicate  the  payee.  It  is 
clearly  the  case  of  an  inadvertent  failure  to 
complete  the  instrument  intended  by  the 
parties.  The  drawer  undoubtedly  meant  to 
draw  a  check,  but  having  left  out  the  payee's 
name,  without  inserting  in  lieu  thereof  words 
indicating  the  bearer  as  payee,  it  is  as  fatally 
defective  as  it  would  be  if  the  drawee's  name 
were  omitted." 

2.  Fictitious  Payee.  —  Collis  v.  Emett,  1  H. 
Bl.  313;  Lane  v.  Krekle,  22  Iowa  399;  Plets 
v.  Johnson,  3  Hill  (N.  Y.)  112;  Coggill  v. 
American  Exch.  Hank,  1  N.  Y.  113,  49  Am. 
Dec.  310;  Foster  v.  Shattuck,  2  N.  H.  446; 
Chism  v.  New  York  First  Nat.  Bank,  96  Tenn. 
641.  See  English  Bills  of  Exchange  Act  1882 
(45  Si  46  Vict.,  c.  61),  £  7,  subd.  3,  construed  in 
Vagliano  v.  Bank  of  England,  23  Q.  B.  Div.  243. 


3.  Intention  of  Maker.  —  Tatlock  v.  Harris, 
3  T.  R.  174;  Vere  v.  Lewis,  3  T.  R.  182; 
Gibson  v.  Minet,  1  H.  Bl.  569;  Collis  v. 
Emett,  1  H.  Bl.  313;  Vagliano  v.  Bank  of 
England,  22  Q.  B.  Div.  103,  23  Q.  B.  Div.  243, 
overruled  in  (1S91)  App.  107,  relying,  how- 
ever, upon  the  statute  above  recited;  Irving 
Nat.  Bank  v.  Alley,  79  N.  Y.  536;  Turnbull  v. 
Bowyer,  40  N.  Y.  456.  100  Am.  Dec.  523;  New 
York  Fifth  Nat.  Bank  v.  Central  Nat.  Bank, 
S2  Hun  (N.  Y.)  559;  Forbes  v.  Espy,  21  Ohio 
St.  483;  Armstrong  v.  National  Bank,  46  Ohio 
St.  512,  15  Am.  St.  Rep.  655;  Chism  v.  New 
York  First  Nat.  Bank,  96  Tenn.  641. 

Illustrations. —  In  Shipman  v.  State  Bank, 
126  N.  Y.  318,  22  Am.  St.  Rep.  821,  certain 
checks  had  been  drawn  by  the  clerk  of  the 
firm,  but  after  being  signed  by  the  firm  they 
were  indorsed  and  negotiated  by  the  clerk.  It 
was  shown  by  evidence  that  the  checks  were 
signed  by  the  firm  in  the  belief  that  the  names 
of  the  payees  represented  real  persons  entitled 
to  receive  the  amounts  of  the  checks,  and  with 
the  intention  that  they  be  paid  to  the  real 
payees.  It  was  held  that  the  bank  paying  the 
checks  was  liable  for  the  same.  The  clerk,  hav- 
ing negotiated  them  without  authority  and 
beyond  the  scope  of  his  usual  powers,  had  com- 
mitted forgery.  O'Brien,  J.,  in  delivering  the 
opinion  of  the  court,  said:  "  It  is  claimed  by 
the  defendant  that  the  sixteen  checks  made 
payable  to  the  order  of  persons  having  no  ex- 
istence were,  in  legal  effect,  payable  to  bearer. 
It  is  provided  by  statute  that  paper  made  pay- 
able to  the  order  of  a  fictitious  person  and 
negotiated  by  the  maker  has  the  same  validity 
1  as  against  the  maker  and  all  persons  having 
knowledge  of  the  facts,  as  if  payable  to  bearer  ' 
(1  Rev.  Stat.  768,  §  5).  We  are  of  the  opinion, 
upon  examination  of  the  authorities  cited  by 
counsel  on  both  sides,  that  this  rule  applies 
only  to  paper  put  into  circulation  by  the 
maker  with  knowledge  that  the  name  of  the 
payee  does  not  represent  a  real  person.  The 
maker's  intention  is  the  controlling  considera- 
tion which  determines  the  character  of  such 
paper.  It  cannot  be  treated  as  payable  to 
bearer  unless  the  maker  knows  the  payee  to 
be  fictitious  and  actually  intends  to  make  the 
paper  payable  to  a  fictitious  person.  *  *  * 
The  findings  of  the  referee  that  the  plain- 
tiffs in  good  faith  believed  that  the  names  of 
the  payees  represented  real  persons,  entitled 
to  receive  from  them  the  amount  of  the  check 
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Fraud.  —  The  rule  does  not  apply  where  the  maker,  supposing  the  payee  to 
be  a  real  person,  and  intending  payment  to  be  made  to  such  person  or  his  order, 
is  induced  by  fraud  to  draw  it  as  to  a  fictitious  payee.1 

The  Intention  Must  be  Proved,  however,  for  in  the  absence  of  proof  it  will  be 
presumed  that  a  check  when  signed  was  filled  in  as  it  is  at  the  time  when  it  is 
produced  upon  the  trial  of  an  action.2 

4.  Drawee.  —  As  has  been  stated,  a  check  must  be  drawn  upon  a  bank  or 
licensed  banking  house.  The  drawee  must  undoubtedly  be  sufficiently  desig- 
nated upon  the  face  of  the  check.  It  seems  that  it  is  not  necessary  that  the 
person  upon  whom  the  check  is  drawn  be  designated  as  a  banker.3  In  case  of 
uncertainty  or  ambiguity  in  the  address  to  the  drawee,  extrinsic  evidence  may 
be  introduced  as  in  all  cases  in  the  construction  of  written  instruments.4  All 


in  each  case,  having  been  led  to  believe  this 
by  the  fraudulent  contrivances  of  Bedell,  and 
that  they  intended1  that  Bedell  should  deliver 
the  check  to  a  re?l  payee  therein  named,  and 
that  they  did  not  intend  that  they  should  go 
into  circulation  or  be  paid  by  defendant  other- 
wise than  through  a  delivery  to  and  indorse- 
ment by  the  payee  named,  and  that  plaintiffs 
gave  no  authority  to  Bedell  to  indorse  the 
name  of  the  payee,  or  to  put  the  checks  into 
circulation,  and  that  no  one  in  fact  relied  on 
any  appearance  of  authority,  derived  from  the 
plaintiffs,  in  Bedell  to  indorse  the  payee's 
name  upon  the  checks  or  to  put  them  in  circu- 
lation, disposes  of  this  question.  The  in- 
dorsement of  the  names  of  the  fictitious  payees 
upon  the  checks,  with  intent  to  deceive  and  to 
put  the  checks  in  circulation,  constituted  the 
crime  of  forgery  by  means  of  which,  and  with- 
out any  fault  of  the  plaintiffs,  payment  was 
obtained  thereon.  The  defendant  does  not 
occupy  any  different  position  with  reference 
to  the  checks  payable  to  fictitious  payees  than 
it  does  with  reference  to  those  payable  to  real 
parties  whose  indorsements  were  forged. 
Bedell,  of  course,  knew  that  the  payees 
were  fictitious,  but  he  was  not  acting  within 
the  scope  of  his  employment,  but  in  carrying 
out  a  scheme  of  fraud  upon  the  plaintiffs,  and 
under  such  circumstances  his  knowledge  can- 
not be  imputed  to  his  principals." 

But  in  Phillips  v.  Mercantile  Nat.  Bank,  140 
N.  Y.  556,  37  Am.  St.  Rep.  596,  where  the 
cashier  of  a  bank,  having  the  power  to  bind  it 
by  his  checks,  for  the  purpose  of  converting  its 
funds  to  his  own  use  drew  checks  as  cashier 
upon  the  defendant,  with  whom  his  bank  had 
a  deposit  account,  making  them  payable  to 
persons  who  were  dealers  with  the  bank,  but 
without  their  knowledge,  and  then  indorsed 
them  in  the  names  of  the  payees  to  parties 
who  collected  them  from  the  defendant,  it  was 
held  that  so  far  as  the  defendant  was  con- 
cerned the  intent  of  the  cashier  was  the  intent 
of  his  bank;  that  the  payees  were  to  be  con- 
sidered as  fictitious  persons;  and  that  the  said 
bank  was  so  far  concluded  by  the  acts  of  its 
cashier  as  to  be  estopped  from  denying  the 
validity  of  the  checks.  Gray,  J.,  said:  "  The 
fictitiousness  of  the  maker's  direction  to  pay 
does  not  depend  upon  the  identification  of  the 
name  of  the  payee  with  some  existent  person, 
but  upon  the  intention  underlying  the  act  of 
the  maker  in  inserting  the  name.  Where,  as 
in  this  case,  the  intent  of  the  act  was,  by  the  use 
of  the  names  of  some  known  persons,  to  throw 

1 


directors  and  officers  off  their  guard,  such  a 
use  of  names  was  merely  an  instrumentality 
or  a  means  which  the  cashier  adopted,  in  the 
execution  of  his  purpose  to  defraud  the  bank, 
in  an  apparently  legitimate  exercise  of  his 
authority." 

Contrary  View.  —  The  case  of  Blodgett  v. 
Jackson,  40  N.  H.  21,  sometimes  noted  as 
holding  the  contrary,  does  not  do  so.  But  the 
case  of  Kohn  v.  Watkins,  26  Kan.  691,  40  Am. 
Rep.  336,  is  contrary,  as  is  also  a  dictum  in 
Lane  v.  Krekle,  22  Iowa  399.  See  also  Phillips 
v.  Im  Thurn,  18  C.  B.  N.  S.  694,  114  E.  C.  L.  694. 

1.  Armstrong  v.  National  Bank,  46  Ohio  St. 
512,  15  Am.  St.  Rep.  655,  and  case  cited  in  the 
note  immediately  preceding. 

2.  New  York  Fifth  Nat.  Bank  v.  Central  Nat. 
Bank,  82  Hun  (N.  Y.)  559. 

3.  Drawee. —  Peto  v.  Reynolds,  26  Eng.  L.  & 
Eq.  404.    See  supra,  Definition. 

4.  Ambiguity  or  Uncertainty.  —  Parsons  on 
Contracts,  p.  550. 

In  Cork  v.  Bacon,  45  Wis.  192,  30  Am.  Rep. 
712,  where  it  appeared  that  the  drawer  took  a 
blank  check  on  the  First  National  Bank  of  Mil- 
waukee, and  erasing  the  words  "  First  Na- 
tional "  wrote  over  them  the  name  of  the 
drawee,  O.  M.  Tyler,  neglecting  to  erase  the 
words  "  Bank  of  Milwaukee,"  but  in  other  re- 
spects properly  drew  and  executed  the  check, 
it  was  held  that  the  drawee  was  sufficiently 
certain  from  the  face  of  the  instrument  itself; 
the  words  "  Bank  of  Milwaukee  "  come  within 
the  principle  falsa  demonstratio  11011  nocet. 
Orton,  J.,  said:  "  It  is  unquestionably  the  gen- 
eral rule  that  the  drawee  of  a  bill  or  check, 
whether  an  individual,  copartnership,  or  cor- 
poration, should  be  sufficiently  expressed  and 
designated  upon  it.  *  *  *  But  the  reason 
of  the  rule  is  only  to  enable  the  payee  or  holder 
to  know  upon  whom  he  is  to  call  for  acceptance 
or  payment;  and  it  has  been  held  that  when 
the  name  of  the  drawee  was  not  inserted  in  the 
bill  at  all,  but  only  the  place  where  the  payment 
was  to  be  made,  and  where  a  person  certain 
resided  and  did  business,  and  only  such  per- 
son, the  bill  was  sufficiently  certain  in  that  re- 
spect. Gray  v.  Milner,  8  Taunt.  739,  4  E.  C. 
L.  265.  In  case  of  uncertainty  as  to  the  real 
drawee  attempted  to  be  expressed  or  desig- 
nated, or  any  ambiguity  in  the  address  of  the 
check,  then,  as  in  all  cases  of  written  contracts 
and  their  construction,  extrinsic  evidence  is  ad- 
missible as  to  the  subject-matter  and  the  par- 
ties, to  make  both  certain  and  show  who  and 
what  was  intended." 
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that  is  necessary  is  a  sufficient  description  to  enable  the  payee  or  holder  to 
know  upon  whom  the  demand  must  be  made. 

5.  Signature.  —  The  manner  of  making  the  signature  and  the  place  of  sign- 
ing are,  it  seems,  immaterial.  The  signature  may  be  in  pencil  1  or  by  one's 
mark,8  and  may  be  in  the  body  of  the  check.3 

Signing  as  "Agent,"  "  Trustee,"  etc.  —  As  a  general  rule,  if  the  drawer  signs  him- 
self merely  as  "  agent,"  "  trustee,"  etc.,  without  disclosing  his  principal,  the  check 
may  be  considered  as  his  personally.4  But  the  general  rule  is  subject  to  quali- 
fication. If,  for  instance,  he  be  a  mere  agent  of  some  principal  and  is  in  the 
habit  of  expressing  his  representative  character  in  that  way  in  dealing  with  a 
particular  party,  who  recognizes  him  as  such,  the  check  cannot  be  considered 
his  personally,5  and  if  from  the  face  of  the  paper  the  representative  character 
can  be  ascertained  it  is  sufficient.  Ambiguity  or  uncertainty  may  be  relieved 
by  extrinsic  evidence.6 

6.  Amount  —  Conflict  between  Marginal  Figures  and  Body  of  Check.  —  The  amount 
should  be  stated  in  writing  in  the  body  of  the  check,  but  may  be  stated  in 
figures  as  well  as  in  words.  It  is  usual,  however,  to  have  the  amount  stated  in 
words  in  the  body  of  the  instrument,  and  repeated  in  figures  in  the  margin  or 
elsewhere  in  the  check.  And  when  so  written  such  statement  of  amount  will 
control  the  figures  in  case  of  contradiction.7 

Written  and  Printed  Words.  —  And  in  case  of  a  difference  between  written  and 
printed  words  the  written  will  control.8 


The  proposition  as  stated  in  Gray  v.  Milner, 
8  Taunt.  739,  4  E.  C.  L.  265,  was  doubted  in 
Peto  v.  Reynolds,  26  Eng.  L.  &  Eq.  404.  See 
also  Story  on  Bills  of  Exchange,  §  58. 

1.  Manner  of  Making  the  Signature.  —  Geary 
v.  Physic,  5  B.  &  C.  234,  11  E.  C.  L.  213; 
Brown  v.  Butchers',  etc.,  Bank,  6  Hill  (N.  Y.) 
443,  41  Am.  Dec.  755. 

2.  George  v.  Surrey,  M.  &  M.  516,  22  E.  C. 
L.  371;  Baker  v.  Dening,  8  Ad.  &  El.  94,  35  E. 
C.  L.  335;  Harrison  v.  Harrison,  8  Ves.  Jr. 
186;  Addy  v.  Grix,  8  Ves.  Jr.  504. 

3.  See  Taylor  v.  Dobbins,  1  Stra.  399. 

4.  See  the  title  Aqen'CY,  vol.  1,  p.  930. 

5.  Metcalf  v.  Williams.  104  U.  S.  93. 

6.  Extrinsic  Evidence.  — Mechanics'  Bank  v. 
Columbia  Bank,  5  Wheat.  (U.  S.)  326;  Brock- 
way  v.  Allen,  17  Wend.  (N.  Y.)  40;  Kean 
v.  Davis,  21  N.  J.  L.  683,  47  Am.  Dec. 
182. 

In  Mechanics'  Bank  v.  Columbia  Bank,  5 
Wheat.  (U.  S.)  326,  the  cashier  of  the  bank 
drew  a  check  and  signed  it  with  his  individual 
name  without  any  official  designation;  but  the 
name  of  the  bank  was  printed  as  part  of  the 
date.  Johnson,  J.,  said:  "The  question  is 
whether  a  certain  act,  done  by  the  cashier  of  a 
bank,  was  done  in  his  official  or  individual 
capacity.  Had  the  draft  signed  by  Paton  borne 
no  marks  of  an  official  character  on  the  face 
of  it,  the  case  would  have  presented  more 
difficulty.  But  if  marks  of  an  official  character 
not  only  exist  on  the  face,  but  predominate, 
the  case  is  really  a  very  familiar  one.  Evi- 
dence to  fix  its  true  character  becomes  indis- 
pensable." See  also  Tryon  v.  Oxley,  3  Greene 
(Iowa)  289. 

And  in  Bank  of  British  North  America  v. 
Hooper,  5  Gray  (Mass.)  567,  66  Am.  Dec.  390, 
in  which  a  draft  concluding  "and  charge  the 
same  to  account  of  Proprietors  Pembroke  Iron 
Works.  Your  humble  servant,  Joseph  Barrcll," 
without  otherwise  naming  a  principal  or  dis- 
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closing  the  signer's  agency,  was  held  to  bind 
him  only.  So,  in  Slawson  v.  Loring,  5  Allen 
(Mass.)  340,  81  Am.  Dec.  750,  in  which  a  draft 
bore  the  words:  "Office  of  Portage  Lake  Mfg. 
Co.,  Hancock,  Mich.;  I.  R.  Jackson,  Agt.," 
Chief  Justice  Bigelow  said:  "  No  one  can 
doubt  that  on  bills  thus  drawn,  the  agent 
fully  discloses  his  principal,  and  that  the 
drawer  could  not  be  personally  chargeable 
thereon."  See  Carpenter  v.  Farnsworth,  106 
Mass.  561,  8  Am.  Rep.  360,  where  it  was  held 
that  a  bank  check  having  the  words  "  vEtna 
Mills  "  printed  in  the  margin,  and  signed  "  A. 
B.,  Tr.,"  was  the  check  of  the  ./Etna  Mills,  and 
not  of  A.  B. 

In  Tripp  v.  Swanzey  Paper  Co.,  13  Pick. 
(Mass.)  291,  a  draft  not  naming  the  principal 
otherwise  than  concluding:  "And  charge  the 
same  to  the  Swanzey  Paper  Co.  Yours  respect- 
fully, Joseph  Hooper,  Agt.,"  was  held  to  be 
the  draft  of  the  company.  In  Fuller  v.  Hooper, 
3  Gray  (Mass.)  334,  a  draft  with  the  words 
"  Pompton  Iron  Works  "  printed  on  the  mar- 
gin, and  concluding,  "  which  place  to  account 
of  Pompton  Iron  Wks. ;  W.  Burtt,  Agt.,"  was 
held  to  bind  the  proprietor  of  the  Pompton 
Iron  Works. 

Statutory  Requirement  —  Limited  Partnership. 
—  In  Baltimore,  etc.,  R.  Co.  v.  Wilkins,  10  Pa. 
Co.  Ct.  Rep.  269,  a  check  signed  by  "  W.  P. 
W.,  Pres.,"  and  given  in  payment  of  a  demand 
against  the  "  W.  P.  W.  Co.,  Limited,"  was 
held  to  be  the  personal  liability  of  the  drawer, 
under  the  Act  of  June  2,  1874  (Pa.  P.  L.)  §  3, 
which  required  the  full  name  of  the  partner- 
ship association  to  be  set  forth  in  checks  and 
other  writings. 

7.  Where  Marginal  Figures  and  Body  of  Check 
Differ.  —  Chi tty  on  Bills,  pt.  1,  c.  3,  £  2;  1 
Daniel  on  Neg.  Instr.  (4th  ed.),  §  86;  2  Daniel 
on  Neg.  Instr.  (4th  ed.),  §  1580;  Smith  v. 
Smith,  t  R.  [.  398. 

8.  1  Parsons  on  Notes  and  Bills  28. 
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The  Marginal  Figures  Are  Not  an  Essential  Part  of  the  check,  but  merely  a  memo- 

randum  of  the  amount.1 


1.  Marginal  Figures  Not  Essential.  —  National 
Bunk  .".  Lafayette  Second  Nat.  Hank,  69  Ind. 
485.  35  Am.  Rep.  236. 

In  Garrard  v.  Lewis,  10  Q.  B.  Div.  30,  it  was 
held  that  one  who  gives  an  acceptance  of  a 
draft  having  only  marginal  figures  does  so  in 
blank  ami  thereby  holds  out  the  person  he  in- 
trusts therewith  as  having  authority  to  fill  in 
the  blank  as  he  pleases  within  the  limit  of  the 
stamp.  The  court  said:  "  From  the  view  I 
take  of  this  case  it  is  unnecessary  for  me  to  ex- 
amine or  refer  to  the  series  of  cases  cited  be- 
fore me,  beginning  with  Young  v.  Grote,  4 
Bing.  253,  13  E.  C.  L.  420,  which  deal  with  the 
question  of  negligence  as  applied  to  negotiable 
instruments.  It  is,  however,  necessary  that  I 
should  state  what  in  my  view  was  the  char- 
acter of  the  document  when  handed  by  the  de- 
fendant in  bank  to  Bees,  and  for  this  purpose 
to  consider  what  is  the  exact  import  and  effect 
of  marginal  figures  at  the  head  of  a  bill  of  ex- 
change. They  do  not  seem  in  general  to  have 
been  considered  among  merchants  as  of 
the  same  effect  and  value  as  the  mention  of 
the  sum  contained  in  the  body  of  the  bill. 
The  history  of  these  marginal  figures  may  per- 
haps be  shortly  summarized  as  follows:  The 
first  model  of  a  bill  of  exchange  preserved  to 
us,  and  which  dates  from  1381,  does  not,  I  be- 
lieve, possess  them,  though  it  does  possess 
the  votum  or  invocation  with  which  merchants' 
bills  used  generally  to  commence,  and  which 
usually  preceded  the  figures.  The  marginal 
figure  at  the  head  of  a  bill,  which  has  since 
become  a  matter  of  common  usage,  was  prob- 
ably added  at  a  very  early  date,  in  order  that 
the  amount  of  the  bill  might  strike  the  eye 
immediately,  and  was  in  fact  a  note,  index,  or 
summary  of  the  contents  of  the  bill  which 
followed.  *  *  *  Heineccius,  who  treats  such 
marginal  figures  as  part  of  the  lemma  or 
heading,  does  not  speak  of  them  as  an  essential 
part  of  the  bill,  and  the  fact  that  by  the  law 
of  some  countries  the  amount  of  the  bill  was 
necessarily  repeated,  both  in  figures  and  in 
words,  is  adduced  by  him  as  a  reason  for 
this  view  (ed.  A.  D.  1769,  cap.  iv.,  §  5;  see  also 
cap.  iv.,  §  12).  *  *  *  Marius,  the  first 
English  writer  on  the  subject  (2d  ed.,  A.  D. 
io55.  p.  34),  in  explaining  that  the  words  in 
the  body  are,  in  case  of  difference,  to  govern, 
adds :  '  The  figures  at  the  top  of  the  bill  do  only, 
as  it  were,  serve  as  the  contents  of  the  bill  and 
a  breviat  thereof,  but  the  words  at  length  are 
in  the  body  of  the  bill  of  exchange,  and  are  the 
chief  and  principal  substance  thereof,  where- 
to special  regard  ought  to  be  had.'  The  sub- 
stance of  this  passage  is  reproduced  by  Beawes, 
§  193.  Story  (Bills  of  Exchange,  §  42)  deals  with 
the  matter  as  follows:  'The  sum  is  sometimes 
also  expressed  in  figures  in  the  superscription 
as  well  as  in  the  body  of  the  instrument  in 
letters,  for  greater  caution.  But  if  the  sum  in 
figures  on  the  superscription  differs  from  the 
sum  in  words  in  the  body  of  the  instrument, 
the  letters  will  be  deemed  to  be  the  sum.' 
This  view  has  received  judicial  sanction  in  the 
case  of  Saunderson  v.  Piper,  5  Bing.  N.  Cas. 
425,  35  E.  C.  L.  162,  where  a  bill  containing 


£245  as  a  marginal  figure,  but  '  two  hundred 
pounds '  in  the  body  of  the  bill  in  words,  was 
held  to  be  a  bill  for  the  latter  sum.  The  case 
of  Rex  v.  Elliot,  1  Leach  C.  C.  175,  is  dis- 
tinguished and  explained  by  Tindal,  C.  J.,  in 
Saunderson  v.  Piper,  5  Bing.  N.  Cas.  425,  35  E. 
C.  L.  162.  Let  us  now  apply  the  above  proposi- 
tion to  the  case  of  a  document  like  the  present, 
signed  originally  in  blank  with  a  marginal 
figure  or  index,  which  has  since  been  improp- 
erly altered.  A  document  which  contains  such 
a  marginal  index,  but  in  which  a  blank  is  left 
by  the  acceptor  to  be  filled  in  with  the  domi- 
nant and  all-important  statement  in  the  body 
of  the  bill  defining  the  amount  for  which  it  is 
accepted,  is  not  a  perfect  bill  till  this  dominant 
portion  of  the  bill  has  been  filled  in.  The  doc- 
ument is  not  invalid  simply  because  it  is  in- 
complete. It  creates  certain  rights  and  obliga- 
tions just  as  a  blank  acceptance  does.  But  as 
the  blank  is  presumably  intended  to  be  filled 
with  something,  the  document,  till  this  '  some- 
thing '  has  been  added,  is  not  complete.  Nor 
is  the  question  merely  what  is  the  actual  limit 
of  authority  conferred  by  the  acceptance  in 
blank  of  such  a  document  on  the  person  to 
whom  the  acceptor  hands  it,  but  rather  what 
authority  the  acceptor,  by  his  conduct,  holds 
out  that  person  as  possessing  when  his  bill  has 
reached  the  hands  of  innocent  holders  who  do 
not  know  that  the  actual  authority  conferred  is 
a  limited  one  only.  Let  me  assume,  first,  a  case 
in  which  no  marginal  figure  exists  at  all,  but 
in  which  a  blank  acceptance  is  left  to  be  filled 
in,  but  which  is  subsequently  filled  in  with  sl 
sum  in  the  body  of  the  bill  larger  than  that 
which  the  acceptor  has  actually  directed.  It  is 
plain,  I  think,  that  in  the  hands  of  a  bona  fide 
holder  for  value  without  notice  a  bill  so  filled 
in  binds  the  acceptor  to  the  full  amount. 
Next,  let  me  assume  a  case  of  a  similar  excess 
of  authority,  where,  however,  a  marginal  in- 
dex exists  on  the  bill  for  a  smaller  sum  than 
that  which  has  been  subsequently  placed  in 
the  body  of  the  bill.  Is  the  apparent  and 
ostensible  authority  of  the  drawer,  to  whom 
the  acceptance  was  intrusted  in  blank,  neces- 
sarily limited  by  the  figure  in  the  margin, 
when  the  holder  of  the  bill  is  acting  innocently 
and  in  good  faith?  I  think  not.  For  it  is  con- 
ceivable that  after  the  bill  was  signed  in  its 
original  form  the  acceptor  may  have  changed 
his  mind  and  authorized  the  drawer  to  disre- 
gard the  index  and  to  fill  in  the  body  of  the 
bill  with  a  larger  amount.  If  the  acceptor  had 
in  fact  authorized  this  to  be  done,  surely  he 
could  not,  as  against  a  subsequent  holder,  deny 
that  the  bill  for  the  larger  amount  inserted 
by  his  express  direction  was  his  bill  simply 
because  the  marginal  figure  had  been  left 
unchanged.  Saunderson  v.  Piper,  5  Bing. 
N.  Cas.  425,  35  E.  C.  L.  162,  seems  to 
show  this  much,  at  all  events.  Yet,  if  the 
holder  in  the  absence  of  notice  would  have  a 
right  to  neglect  the  marginal  figure  if  it  re- 
mained unaltered,  and  to  look  only  to  the 
body  of  the  bill,  it  would  seem  next  to  follow 
that,  even  if  the  marginal  figure  was  altered, 
the  holder  would  have  a  right,  in  the  absence 
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Memorandum  Check. 


Dollar  Mark.  —  While  the  check  mark  or  dollar  mark  in  the  margin  cannot  be 
used  to  contradict  what  is  written  in  the  body  of  the  instrument,  yet  it  may 
be  resorted  to  in  order  to  explain  any  uncertainty  as  to  what  is  there  written.1 

Marginal  Figures  without  More.  —  And  it  has  been  held  that  an  instrument 
having  marginal  figures  only  was  complete  and  negotiable.2 

The  Currency.  —  The  amount  should  be  stated  in  the  currency  of  the  country.3 
But  well-recognized  abbreviations  or  signs  may  be  used,  as  the  dollar  mark  in 
the  United  States,  and  the  pounds,  shillings,  and  pence  marks  in  England.4 

IV.  Memorandum  Check  —  Definition.  —  The  term  "  memorandum  check  "  is 
used  to  describe  a  check  given  by  a  borrower  as  evidence  of  debt,  but  which 
the  borrower  does  not  intend  shall  be  presented  at  the  bank  for  payment, 
he  proposing  to  redeem  it  himself.5 


of  notice,  to  assume  it  was  altered  properly. 
The  holder's  right  to  look  to  the  body  of  the 
bill  would  not  be  affected  by  such  alteration, 
if  he  did  not  know  the  alteration  was  improper. 
A  fortiori,  his  right  to  look  to  the  body  of  the 
bill  would  remain  the  same  when  he  did  not 
know  that  the  marginal  figure  had  undergone 
any  alteration  at  all.  I  arrive  at  the  conclu- 
sion that  a  man  who  gives  his  acceptance  in 
blank  holds  out  the  person  to  whom  it  is  in- 
trusted as  clothed  with  ostensible  authority  to 
fill  in  the  bill  as  he  pleases,  within  the  limits 
of  the  stamp,  and  that  no  alteration  (even  if  it 
be  fraudulent  and  unauthorized)  of  the  mar- 
ginal figure  vitiates  the  bill  as  a  bill  for  the 
full  amount  inserted  in  the  body,  when  the 
bill  reaches  the  hands  of  a  holder  who  is  un- 
aware that  the  marginal  index  has  been  im- 
properly altered." 

In  Hollen  v.  Davis,  59  Iowa  444,  44  Am. 
Rep.  688,  it  was  held  that  the  figures  on  the 
margin  or  at  the  head  of  a  note  are  not  a  part 
of  it,  but  a  mere  memorandum,  and  that  there 
can  be  no  recovery  at  law  on  a  note  which 
fails  to  state  in  the  body  of  it  the  amount  for 
which  it  is  given. 

In  Norwich  Bank  v.  Hyde,  13  Conn.  279, 
it  was  said  that  the  office  of  the  memorandum 
in  the  margin  is  to  remove  any  ambiguity  in 
the  body  of  the  instrument,  and  not  to  supply 
a  blank. 

1.  Dollar  Mark. —  Hulbert  v.  Long,  Cro.  Jac. 
607;  Osborn's  Case,  10  Coke,  133;  Phipps  v. 
Tanner,  5  C.  &  P.  488,  24  E.  C.  L.  421;  Riley 
v.  Dickens,  19  111.  29;  Norwich  Bank  -■.  Hyde, 
13  Conn.  279;  Bigelow  v.  Benedict,  6  Conn.  116. 

In  Corgan  v.  Frew,  39  111.  31,  89  Am.  Dec. 
286,  the  words  "  five  hundred,"  written  in  the 
body  of  the  instrument,  were  held  to  mean  five 
hundred  dollars,  by  reference  to  the  dollar 
mark  in  the  margin.  To  the  same  effect  is 
Petty  v.  Fleishel,  31  Tex.  169,  98  Am.  Dec.  524. 

2.  Marginal  Figures  Simply.  —  Witty  v.  Mich- 
igan Mut.  L.  Ins.  Co.,  i23lnd.  411,  18  Am.  St. 
Rep.  327.  In  this  case  the  note  was  in  this 
form  :"  $147.70.  Nov.  28,  1883.  Four  months 
after  date  I  promise  to  pay  to  the  order  of  the 

Michigan  Mutual  Life  Ins.  Co.   dollars 

 ,  value  received.     J.  B.  W."     It  was 

held  that  under  §  5501,  Rev.  Stat.  Indiana,  pro- 
viding that  all  notes  or  other  instruments  in 
writing,  signed  by  any  person  who  promises  to 
pay  money,  shall  be  negotiable  by  indorse- 
ment, the  above  was  a  negotiable  note.  Berk- 
shire, J.,  in  delivering  the  opinion  of  the  court, 
Said:     We  can  imagine  no  good  reason  why 


the  marginal  figures  upon  the  writing  in  ques- 
tion should  be  disregarded.  We  know,  as  a 
part  of  the  commercial  history  of  the  country, 
that  the  universal  practice  has  been,  for  a 
period  so  long  that  the  memory  of  man  runneth 
not  to  the  contrary,  to  represent  by  superscrip- 
tion in  figures  upon  all  obligations  for  the  pay- 
ment of  money  the  amount  or  sum  which  is 
written  in  thu  body  of  the  instrument.  The 
superscription  is  always  intended  to  represent 
the  amount  found  in  the  body  of  the  instru- 
ment, and  not  a  different  amount.  If,  there- 
fore, an  obligation  is  found  where  there  is  a 
promise  to  pay  '  dollars,'  but  the  number  of 
dollars  in  the  body  of  the  instrument  is  blank, 
and  the  margin  of  the  instrument  is  found  to 
contain  a  superscription  which  states  the  num- 
ber of  dollars,  why,  in  view  of  the  usage  or 
custom  which  has  so  long  prevailed,  should  the 
body  of  the  instrument  not  be  aided  by  the 
superscription?  We  think,  in  such  a  case,  the 
figures  found  in  the  margin  should  be  taken  as 
the  amount  which  the  obligor  intended  to 
obligate  himself  to  pay,  and  the  obligation  en- 
forced accordingly." 

3.  See  Rastell  v.  Draper,  Yelv.  80. 

The  Word  "Dollars"  in  an  ordinary  check 
upon  a  banker  means  dollars  in  the  lawful 
money  of  the  United  States,  and  cannot  be  ex- 
plained by  verbal  agreement,  custom,  mercan- 
tile or  other  usage  to  have  any  other  or  differ- 
ent meaning.    Howes  v.  Austin,  35  111.  396. 

4.  Corgan  v.  Frew,  39  111.  31,  89  Am.  Dec.  286. 

Figures  but  No  Mark.  —  In  Northorp  v.  San- 
born, 22  Vt.  433,  54  Am.  Dec.  83,  when  the 
order  in  question  was  drawn  "  37.89"  without 
any  dollar  mark,  it  was  held  that  the  figures 
were  used  to  express  the  currency  of  the 
United  States.  See  Clark  v.  Stoughton,  18 
Vt.  50. 

5.  Memorandum  Check — Definition.  —  Bouvier 
L.  Diet. 

A  memorandum  check  is  defined  by  Putnam, 
J.,  in  Franklin  Bank  v.  Freeman,  16  Pick. 
(Mass.)  539,  as  "  a  contract  by  which  the  maker 
engages  to  pay  the  bona  fide  holder  absolutely, 
and  not  upon  a  condition  to  pa)'  if  the  bank 
upon  which  it  be  drawn  should  not  pay  upon 
presentation  at  maturity,  and  if  due  notice  of 
the  presentation  and  nonpayment  should  be 
given.  The  word  '  memorandum  '  written  or 
printed  upon  the  check  describes  the  nature  of 
the  contract  with  precision.  It  is  an  express 
waiver,  on  the  part  of  the  maker  of  the  check, 
of  any  objection  against  the  claim  of  a  bona 
fide  holder  that  it  had  not  been  presented  for 
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in  Hands  of  Third  Parties.  —  Although  this  may  be  a  valid  agreement  as  between 
the  parties,  if  passed  to  a  third  person  the  check  will  be  valid  in  his  hands  like 
any  other  check.1 

V.  Presentment  and  Notice  of  Dishonor  —  1.  Necessity  of — General  Rule. 

—  In  order  to  charge  the  drawer  and  indorsers  of  a  check,  in  case  of  dishonor, 
the  holder  must  make  presentment  of  the  check  within  the  time  allowed  by 
law  for  the  purpose.  Under  ordinary  circumstances  the  drawer  and  indorsers 
of  a  check  are  not  liable  to  an  action  or  suit  upon  it  without  presentment  to 
the  bank  and  notice  of  dishonor.* 


payment,  or  if  it  were  presented  and  not  paid, 
that  he  had  had  no  notice  of  the  nonpayment 
of  the  bank  therein  named." 

Parol  Testimony  is  admissible  to  explain  the 
agreement  between  the  parties.  Daggett  v. 
Whiting,  35  Conn.  366. 

1.  When  in  Hands  of  Third  Party.  —  Franklin 
Bank  v.  Freeman,  16  Pick.  (Mass.)  535;  Clash- 
ing v.  Gore,  15  Mass.  69. 

So,  in  Dykers  v.  Leather  Manufacturers' 
Bank,  11  Paige  (N.  Y.)  612,  it  was  held  that 
the  insertion  of  "mem.,"  in  a  check  upon 
a  bank  in  New  York,  does  not  affect  its  nego- 
tiability, or  alter  the  right  of  the  holder  thereof 
to  present  it  to  the  bank  and  demand  payment 
immediately.  And  where  the  bank  pays  such 
check,  whereby  the  funds  of  the  drawer  in  the 
bank  are  exhausted,  the  holders  of  other  checks 
not  so  indorsed,  and  which  are  presented  for 
payment  during  banking  hours  on  the  same 
day,  have  no  legal  claim  against  the  bank  if 
their  checks  are  not  paid.  Chancellor  Wal- 
worth observed:  "  The  alleged  custom  of  Wall 
street,  that  an  ordinary  check  upon  a  bank  is 
to  be  converted  into  something  contrary  to  its 
legal  effect  by  writing  '  mem.'  in  one  corner 
thereof,  certainly  amounts  to  nothing.  In- 
deed, the  weight  of  the  testimony  is  that  this 
memorandum  amounts  to  nothing  more  than 
an  indication  of  an  understanding  that  the 
check  is  not  to  be  presented  immediately  for 
payment,  so  as  to  destroy  the  drawer's  credit 
with  the  bank  when  he  has  not  provided  funds 
to  meet  the  draft." 

The  rights  of  a  bona  _fide  holder  cannot  be 
affected  by  a  secret  agreement  between  the 
drawer  and  a  third  person.  Harbeck  v.  Craft, 
4  Duer  (N.  Y.)  122;  American  Emigrant  Co.  v. 
Clark,  47  Iowa  674. 

In  Skillman  v.  Titus,  32  N.  J.  L.  96,  it  was 
held  that  the  outstanding  for  the  period  of  two 
and  a  half  years  of  a  common  bank  check  with 
the  letters  "  mem."  on  its  face  was  notice  that 
it  was  not  given  in  the  usual  course  of  trade 
sufficient  to  put  the  holder  upon  inquiry. 

No  Drawee.  —  The  mere  possession  of  a  paper 
drawn  in  form  of  an  order,  there  being  no 
drawee  in  existence,  cannot  entitle  the  pos- 
sessor to  an  action  in  any  form.  Ball  v.  Allen, 
15  Mass.  433. 

2.  General  Rule  as  to  Necessity  of  Presentment 
and  Notice  —  England.  — Tassell  v.  Lewis,  1 
Ld.  Raym.  743. 

United  States.  —  Sherman  v.  Comstock,  2 
McLean  (U.  S.)  19. 

Connecticut.  —  Woodruff  v.  Plant,  41  Conn. 
344- 

Georgia.  —  Daniels  v.  Kyle,  5  Ga.  245. 
Illinois.  — Montelius  v.  Charles,  76  111.  303; 
Stevens  v.  Park,  73  111.  387. 


Indiana.  —  Pollard  v.  Bowen,  57  Ind.  232. 

Louisiana.  —  Mechanics',  etc.,  Ins.  Co.  v. 
Coons,  35  La.  Ann.  364. 

Maine.  —  Foster  v.  Paulk,  41  Me.  425. 

Massachusetts.  —  Beauregard  v.  Knowlton, 
156  Mass.  395;  Kelley  v.  Brown,  5  Gray 
(Mass.)  108. 

Missouri.  —  Morrison  v.  McCartney,  30  Mo. 
183. 

New  Jersey.  —  Taylor  v.  Sip,  30  N.  J.  L.  284. 

New  York.  —  Scott  v.  Meeker,  20  Hun  (N. 
Y.)  163;  Harker  v.  Anderson,  21  Wend.  (N.  Y.) 
372;  Jaudon  v.  Read,  32  How.  Pr.  (N.  Y. 
Supreme  Ct.)  190;  Judd  v.  Smith,  3  Hun 
(N.  Y.)  190;  Murray  v.  Judah,  6  Cow.  (N.  Y.) 
484;  Conroy  v.  Warren,  3  Johns.  Cas.  (N.  Y.) 
259,  2  Am.  Dec.  156;  Cruger  v.  Armstrong,  3 
Johns.  Cas.  (N.  Y.)  5,  2  Am.  Dec.  126;  Little  v. 
Phenix  Bank,  2  Hill  (N.  Y.)  425. 

Ohio.  —  Stewart  v.  Smith,  17  Ohio  St.  82. 

Pennsylvania.  —  Case  v.  Morris,  31  Pa.  St. 
100;  Flemming  v.  Denny,  2  Phila.  (Pa.)  in; 
Levy  v.  Sprogell,  9  S.  &  R.  (Pa.)  125. 

Tennessee.  —  Springfield  v.  Green,  7  Baxt. 
(Tenn.)  301;  Kirkpatrick  v.  Puryear,  93  Tenn. 
409. 

In  New  York,  by  statute,  a  check  must  be 
presented  for  payment  within  a  reasonable 
time  after  its  issue  or  the  drawer  will  be  dis- 
charged from  liability  thereon  to  the  extent  of 
the  loss  caused  by  the  delay.  Negotiable  In- 
struments Law,  1897,  art.  17,  §  322. 

Statements  of  Rule.  —  In  Purcell  v.  Allemong, 
22  Gratt.  (Va.)  739,  the  law  is  thus  stated:  "  A 
check  is  an  inland  bill  of  exchange  drawn  on 
a  bank  or  other  house  of  deposit.  The  drawer 
undertakes  that  the  bank  will  pay  to"  the  payee 
or  holder  the  sum  named  in  the  check;  and 
the  payee  having  received  the  check,  the 
drawer  is  not  liable  to  pay  it,  if  he  drew  it  in 
good  faith,  until  the  holder  has  demanded  and 
failed  to  obtain  payment  from  the  bank  upon 
which  it  was  drawn.  If  the  bank  refuses  to 
pay,  the  holder,  as  a  general  rule,  has  no  right 
of  action  against  it,  but  must  look  to  the 
drawer  for  payment.  J3ut  the  drawer  may 
have  his  action  against  the  bank  for  refusing 
to  honor  his  check,  but  not  until  the  same  has 
been  presented  and  payment  refused.  It  is 
consequently  well  settled,  as  a  general  rule, 
that  the  holder  of  a  check  has  no  recourse 
upon  the  drawer  until  the  check  has  been  pre- 
sented to  the  bank  and  payment  refused." 

And  in  Daniels  v.  Kyle,  5  Ga.  251,  the  court 
say:  "  A  check,  unlike  a  bill  of  exchange,  is 
generally  designed  for  immediate  payment, 
and  not  for  circulation;  and  therefore  it  be- 
comes the  duty  of  the  holder  to  present  it  for 
payment  as  soon  as  he  reasonably  may,  and 
if  he  does  not,  he  keeps  it  at  his  own  peril." 
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2.  Reasonable  Time.  —  The  authorities  are  abundant  that  a  check  must  be 
presented  within  a  reasonable  time.  What  is  a  reasonable  time  cannot  be 
definitely  stated  for  all  cases,  but  is  largely  dependent  upon  the  circum- 
stances of  each  particular  case,  and  in  many  instances  the  time,  the  mode  and 
the  place  of  receiving  the  check  and  the  relations  of  the  parties  must  be  con- 
sidered to  determine  whether  or  not  there  has  been  due  presentment.1 

The  Eequirement  as  to  the  Time  of  Presentment  does  not  necessitate  the  presentment 
to  be  made  at  any  particular  period  within  the  time  limited  by  law  as  a  reason- 
able time.2 

When  Question  for  Jury.  —  The  question  is  to  be  submitted  to  the  jury  in 
disputed  cases,  as  is  also  the  question  whether  or  not  the  laches  has  been 
excused.3 

When  Question  for  Court.  —  But  whether  or  not  a  presentment  is  made  within  a 
reasonable  time  when  there  is  no  dispute  about  the  facts,  is  a  question  of  law.4 

When  no  More  Time  is  Taken  than  is  Fairly  Required  in  the  usual  course  of  business,, 
special  inconvenience  and  special  circumstances  considered,  the  holder,  in  case 
of  failure  of  the  bank  upon  which  the  check  is  drawn,  before  presentation, 
should  not  be  held  to  suffer  the  loss.5 


When  Check  is  Considered  as  Received.  —  A 

check  is  received  when  delivered  at  the  hold- 
er's place  of  business,  and  not  before,  although 
received  earlier  at  his  regular  post-office  ad- 
dress and  then  forwarded  in  due  course  to  his 
place  of  business.   Lloyd  v.  Osborne,  92  Wis.  93. 

The  Law  of  the  Place  Where  Payable.  —  The 
law  of  the  place  where  the  check  is  payable 
governs  not  only  as  to  time,  but  as  to  the  mode 
of  presentment  for  payment.  Bowen  v.  New- 
ell, 5  Sandf.  (N.  Y.)  326. 

Oral  Evidence  of  Presentment.  —  Oral  evidence 
of  presentment  and  dishonor  is  admissible  in  a 
suit  by  the  payee  of  a  check  against  the 
drawer,  but  it  is  held  that  it  must  be  certain 
and  exact.  Mechanics',  etc.,  Ins.  Co.  v.  Coons, 
36  La.  Ann.  271. 

Presentment  through  Clearing  House  a  Legal 
Presentment  in  England. —  In  Reynolds  v. 
Chettle,  2  Campb.  596,  it  was  held  that  if  a 
bill  of  exchange  is  accepted,  "  payable  at 
Messrs.  A.  B.  &  Co.,"  who  are  bankers  in  the 
city  of  London,  a  presentment  of  the  bill  for 
payment  to  their  clerks  at  the  clearing  house 
was  sufficient. 

1.  What  Is  Reasonable  Time.  —  Story  on 
Prom.  Notes,  p.  688;  Knott  v.  Venable,  42 
Ala.  186;  Woodruff  v.  Plant,  41  Conn.  344; 
Taylor  z/.  Sip,  30  N.  J.  L.  290;  Mohawk  Bank 
v.  Broderick,  13  Wend.  (N.  Y.)  133,  .27  Am. 
Dec.  192;  Walsh  v.  Dart,  23  Wis.  334,  99  Am. 
Dec.  177. 

In  Grafton  First  Nat.  Bank  v.  Buckhannon 
Bank,  80  Md.  475,  when  it  appeared  that  a 
check  drawn  on  bankers  in  Baltimore,  dated 
January  nth,  was  received  by  the  payee  by 
mail  on  the  12th  and  forwarded  by  the  payee 
to  its  correspondent  in  Philadelphia,  who  re- 
ceived it  on  the  13th,  and  on  the  same  day 
sent  it  to  its  correspondent  in  Baltimore,  who 
received  it  on  the  14th,  and  presented 
it  for  payment  by  one  o'clock  of  the  same 
day,  it  was  held  that  the  check  was  presented 
within  a  reasonable  time  so  as  to  render  the 
drawer  liable  thereon  in  case  of  non-payment. 

Warning  of  Failure  of  Bank.  —  In  Legare  v. 
Arcand,  9  Quebec  Rep.  Judiciaires  122,  when  a 
check  was  given  to  a  money  broker  by  one  of 
5  C.  of  L. — 66  1 


his  customers  upon  warning  by  the  former 
that  the  bank  might  suspend  payment  and  that 
it  would  be  prudent  to  withdraw  his  deposit, 
it  was  held  that  sending  the  check  immediately 
to  the  bank  for  acceptance,  having  it  certified, 
and  presenting  it  for  payment  on  the  follow- 
ing day,  when  the  bank  had  suspended,  was 
not  presentment  within  a  reasonable  time 
under  the  circumstances. 

2.  Grant  on  Banking,  57;  Holmes  v.  Roe,  62 
Mich.  199,  4  Am.  St.  Rep.  844. 

So,  if  the  bank  on  which  a  check  is  drawn 
suspends  payment  the  next  day  after  delivery, 
before  the  close  of  banking  hours,  it  would  be 
a  sufficient  excuse  for  not  presenting  the  check, 
although  the  holder  resides  in  the  vicinity. 
Syracuse,  etc.,  R.  Co.  v.  Collins,  3  Lans. 
(N.  Y.)  29. 

3.  When  Question  for  Jury.  —  Holmes  v.  Roe, 
62  Mich.  204,  4  Am.  St.  Rep.  844. 

Where  the  drawer  and  payee  reside  at  differ- 
ent places  and  the  facts  as  to  diligence  and 
negligence  respectively  are  conflicting,  the 
question  as  to  what  is  a  reasonable  time  for 
presentment  may  be  submitted  to  the  jury 
under  appropriate  instructions.  Selby  v.  Mc- 
Cullogh,  26  Mo.  App.  66. 

4.  When  Question  for  Court.  —  3  Kent's  Com. 
91;  Himmelmann  v.  Hotaling,  40  Cal.  ill,  6 
Am.  Rep.  600;  Rosenthal  v.  Ehrlicher,  154  Pa. 
St.  399;  Loux  v.  Fox,  171  Pa.  St.  68;  Mohawk 
Bank  v.  Broderick,  10  Wend.  (N.  Y.)  304. 

5.  Freiberg  v.  Cody,  55  Mich.  108;  Nutting 
v.  Burked,  48  Mich.  241. 

Rural  District. —  In  Freiberg  v.  Cody,  55 
Mich.  108,  where  it  appeared  that  a  check  for 
a  small  sum  was  given  late  in  the  afternoon,  at 
a  lumber  camp  twenty  miles  from  the  place 
where  the  bank  was,  to  a  merchant  whose 
place  of  business  was  twenty-seven  miles  by 
rail  in  another  direction,  and  who  had  to  be 
there  on  the  following  day,  which  was  Satur- 
day, and  that  on  Monday  he  left  the  check  at  a 
local  bank  for  collection,  but  the  other  bank 
failed  early  that  day,  it  was  held  that  the  de- 
lay in  presenting  the  check  for  payment  was 
not  such  as  would  release  the  debt  for  which  it 
was  given. 
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in  Case  of  Delivery  to  an  Agent.  —  The  time  for  reasonable  presentation  begins 
from  the  time  of  delivery  to  the  agent.1 

3.  Established  Rules — Where  Check  is  on  Local  Bank.  —  It  is  well  settled  that 
when  the  person  receiving  the  check  and  the  banker  on  whom  it  is  drawn  are 
in  the  same  place,  in  the  absence  of  special  circumstances,  it  must  be  presented 
for  payment  the  same  day  or  at  least  the  day  after  it  is  received.2 

Where  Check  is  on  Distant  Bank.  —  But  if  in  different  places  the  check  must  be 
forwarded  for  presentment  on  the  day  after  it  is  received,  and  the  agent  to 
whom  it  is  forwarded  must  in  like  manner  present  it  at  the  bank  on  the  day 
after  he  receives  it.3 


1.  Gifford  v.  Hardell,  88  Wis.  538,  43  Am. 
St.  Rep.  925;  Rosenthal  v.  Ehrlicher,  154  Pa. 
St.  396. 

2.  Where  Check  is  on  Local  Bank  —  England.  — 
Boddington  v.  Schlencker,  4  B.  &  Ad.  752,  24 
E.  C.  L.  153;  Heywood  v.  Pickering,  L.  R.  9 
Q.  B.  428:  Moule  v.  Brown,  4  Bing.  N.  Cas. 
266,  33  E.  C.  L.  347;  Bailey  v.  Bodenham,  16 
C.  B.  N.  S.  288,  in  E.  C.  L.  288;  Alexander  v. 
Burchfield,  7  M.  &  G.  1061,  49  E.  C.  L.  1061. 

Alabama.  —  Industrial  Trust,  etc.,  Co.  v. 
Weakley,  103  Ala.  458. 

California.  —  Simpson  v.  Pacific  Mut.  L. 
Ins.  Co.,  44  Cal.  139;  Himmelmann  v.  Hotal- 
ing,  40  Cal.  115,  6  Am.  Rep.  600. 

Illinois.  —  Bickford  v.  Chicago  First  Nat. 
Bank,  42  111.  238,  89  Am.  Dec.  436. 

Kentucky.  —  Cawein  v.  Browinski,  6  Bush 
(Ky.)  457,  99  Am.  Dec.  684. 

Maine.  —  Veazie  Bank  v.  Winn,  40  Me.  60. 

Massachusetts. — Taylor  v.  Wilson,  11  Met. 
(Mass.)  44,  45  Am.  Dec.  180. 

Michigan.  —  Hamilton  v.  Winona  Salt,  etc., 
Co.,  95  Mich.  436;  Parsons  v.  Dickinson,  23 
Mich.  57. 

Missouri.  —  Wear  v.  Lee,  87  Mo.  358. 

Nezu  York.  —  Smith  v.  Janes,  20  Wend.  (N. 
Y.)  192,  32  Am.  Dec.  527;  Merritt  v.  Todd,  23 
N.  Y.  41,  80  Am.  Dec.  243;  Syracuse,  etc.,  R. 
Co.  v.  Collins,  3  Lans.  (N.  Y.)  32;  Harbeck  v. 
Craft,  4  Duer  (N.  Y.)  129;  Smith  v.  Miller,  6 
Robt.  (N.  Y.)4i8;  Kelty  v.  Erie  Second  Nat. 
Bank,  52  Barb.  (N.  Y.)  334;  Cromwell  v. 
Lovett,  1  Hall  (N.  Y.)  56. 

North  Carolina.  —  Charlotte  First  Nat.  Bank 
v.  Alexander,  84  N.  Car.  30. 

Ohio.  —  Morrison  v.  Bailey,  5  Ohio  St.  13,  64 
Am.  Dec.  632;  Merchants'  Nat.  Bank  v.  Proc- 
tor, 1  Cine.  Super.  Ct.  Rep.  (Ohio)  1. 

Pennsylvania.  —  Doherty  v.  Watson,  29  W. 
N.  C.  (Pa.)  32. 

Tennessee.  —  Schoolfield  v.  Moon,  9  Heisk. 
(Tenn.)  171;  Kirkpatrick  v.  Puryear,  93  Tenn. 
409. 

Weather  Conditions.  —  In  McDonald  v. 
Mosher,  23  111.  App.  206,  it  was  held  that  in 
order  to  fix  the  liability  of  the  drawer  of  a 
check  on  a  local  bank  in  case  of  nonpayment, 
the  payee  is  required  to  present  it  not  later 
than  the  next  business  day  after  its  receipt, 
and  that  a  violent  storm  and  the  fact  that  the 
holder  lived  some  distance  from  the  bank 
would  not  excuse  a  failure  to  do  so. 

Same  Diligence  in  Regard  to  Check  as  Bill.  —  In 
Smith  v.  Janes,  20  Wend.  (N.  Y.)  192,  32  Am. 
Dec.  527,  Bronson,  J.  said:  "  It  has  been  said 
that  greater  diligence  is  necessary  in  present- 
ing checks  for  payment  than  is  required  in  re- 
lation to  bills  of  exchange.    Gough  v.  Staats, 


13  Wend.  (N.  Y.)  549.  But  I  can  see  no  good 
reason  for  making  such  a  distinction.  The  fact 
that  one  instrument  is  drawn  upon  a  bank  and 
the  other  upon  an  individual  can  make  no 
difference  in  principle  concerning  the  duty  of 
the  holder;  what  will  be  due  diligence  in  the 
one  case  will,  I  think,  be  due  diligence  in  the 
other.  Mohawk  Bank  v.  Broderick,  13  Wend. 
(N.  Y.)  133,  27  Am.  Dec.  192."  See  also  Pur- 
cell  v.  Allemong,  22  Gratt.  (Va.)  739. 

Post-dated  Check.  —  When  the  check  is  made, 
bearing  date  eleven  days  later  than  its  execu- 
tion, and  is  put  into  circulation,  the  holder 
who  receives  it  may  carry  it  to  his  place  of 
business  and  retain  it  until  the  time  of  its  ma- 
turity, and  then  forward  it  for  presentment  by 
mail  Middletown  Bank  v.  Morris,  28  Barb. 
(N.  Y.)  617.  See  supra,  this  title,  Post-dated 
Checks. 

Sunday  Intervening.  —  Where  the  check  is  re- 
ceived on  Saturday,  the  payee  has  until  the 
close  of  banking  hours  on  Monday  to  present 
it.  Mead  71.  Caswell,  9  Mod.  60.  So  in  O'Brien 
v.  Smith,  1  Black  (U.  S.)  99,  it  was  held  that 
there  was  no  want  of  diligence  in  presenting  a 
check  for  payment  on  Monday  morning, 
drawn  on  the  previous  Saturday,  though  the 
drawer  failed  between  Saturday  and  Monday, 
and  it  was  shown  that  the  holder's  place  of 
business  was  but  eighty  feet  from  the  bank  of 
drawer. 

3.  Where  Check  is  on  Distant  Bank  —  Eng- 
land. —  Hare  v.  Henty,  30  L.  J.  C.  P.  302. 

California.  —  Himmelmann  v.  Hotaling,  40 
Cal.  in,  6  Am.  Rep.  600. 

Connecticut.  —  Woodruff  v.  Plant,  41  Conn. 
344- 

Illinois.  —  Allen  v.  Kramer,  2  111.  App.  205. 

Indiana.  —  Griffin  v.  Kemp,  46  Ind.  172. 

Maryland.  —  Grafton  First  Nat.  Bank  v. 
Buckhannon  Bank,  80  Md.  475. 

Michigan.  —  Holmes  v.  Roe,  62  Mich.  199,  4 
Am.  St.  Rep.  844. 

New  Jersey.  —  Taylor  v.  Sip,  30  N.  J.  L.  2S4. 

New  York.  —  Burkhalter  v.  Erie  Second 
Nat.  Bank,  42  N.  Y.  538;  Middletown  Bank  v. 
Morris,  28  Barb.  (N.  Y.)  616;  Smith  v.  Janes, 
20  Wend.  (N.  Y.)  192,  32  Am.  Dec.  527. 

Ohio.  —  Werk  v.  Mad  River  Vallev  Branch 
of  State  Bank,  8  Ohio  St.  301. 

Illustrations.  —  In  Rickford  v.  Ridge,  2 
Campb.  537,  the  plaintiffs,  bankers  of  Ayles- 
bury, discounted  for  the  defendant  on  June 
13th  a  check  on  bankers  of  London,  and  sent 
it  to  their  London  agent  on  the  14th  for  pre- 
sentment. The  agent  received  it  on  the  14th 
and  sent  it  for  presentment  on  the  15th,  when 
payment  was  refused.  It  was  held  that  the 
check  was  presented  in  time;  the  bank,  receiv- 
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If  the  Check  is  Received  After  Banking  Hours,  it  is  sufficient  if  it  is  deposited  for 
collection  on  the  next  day,  and  is  presented  on  the  next  day  thereafter  for 
payment. 1 

Sending  by  Circuitous  Route.  —  Forwarding  a  check  by  a  circuitous  route  may,  as 
a  general  rule,  be  said  to  constitute  negligence.2 

Accustomed  Course.  —  The  check,  if  drawn  on  a  distant  place,  however,  need  not 
be  sent  direct  to  its  place  of  payment  by  the  holder,  but  the  usual  and  accus- 
tomed channel  of  transmission  is  all  that  is  required.3 

When  Deposited  for  Collection.  —  The  holder  does  not  gain  an  extra  day  by 
depositing  the  check  in  bank  for  collection,  but  the  check  must  be  forwarded 
by  the  bank  for  presentment  within  the  time  required  of  the  holder. * 


ing  the  check  on  the  13th,  was  not  bound  to 
send  it  off  till  the  14th;  the  agent,  receiving  it 
on  the  14th,  was  not  bound  to  present  it  be- 
fore the  15th,  on  which  day  it  was  done. 
Lord  Ellenborough  said:  "The  rule  to  be 
adopted  must  be  a  rule  of  convenience;  and  it 
seems  to  me  to  be  convenient  and  reasonable 
that  checks  received  in  the  course  of  one  day 
should  be  presented  the  next.  Is  this  practice 
consistent  with  the  law  merchant?  It  cannot 
alter  it.  Bankers  would  be  kept  in  a  continual 
fever  if  they  were  obliged  to  send  out  a  check 
the  moment  it  is  paid  in." 

In  a  recent  case  in  Pennsylvania,  it  was  held 
that  there  had  been  due  diligence  upon  the 
following  statements  of  facts:  The  plaintiff 
in  whose  name  the  check  was  drawn  lived  in 
New  York;  the  check  was  drawn  on  a  bank  in 
Philadelphia  and  delivered  to  the  agent  of  the 
plaintiff  at  the  defendant's  place  of  business 
in  Philadelphia  on  the  5th  day  of  May,  1891. 
He  removed  to  New  York  on  the  afternoon  of 
that  day,  arriving  after  the  close  of  banking 
hours,  and  delivered  the  check  to  the  princi- 
pal. On  the  6th  it  was  placed  in  a  bank  for 
collection.  The  bank  sent  it  forward  to  its 
Philadelphia  correspondent  for  collection  on 
the  7th.  It  was  received  and  presented  about 
noon  of  the  8th,  but  the  bank  had  already 
closed  its  doors,  and  the  check  was  not  paid. 
Rosenthal  v.  Ehrlicher,  154  Pa.  St.  396. 

In  Allen  v.  Kramer,  2  111.  App.  205,  where 
it  appeared  that  a  party  in  Chicago  drew  a 
check  on  bankers  in  New  York,  and  sent  it  to 
the  branch  house  of  the  payee  in  the  latter 
city,  whence,  on  the  same  day,  it  was  for- 
warded to  the  payee's  principal  place  of  busi- 
ness in  Philadelphia,  where  it  was  deposited 
in  a  bank,  and,  on  the  same  day,  sent  by  the 
bank  to  New  York  for  collection  through  an- 
other bank,  and  presented  for  payment  on  the 
same  day  it  was  received,  it  was  held  that  it 
was  presented  within  a  reasonable  time. 

In  Cox  v.  Boone,  8  W.  Va.  500,  23  Am.  Rep. 
627,  a  party  residing  about  four  miles  from  the 
post  office  received  a  check  at  supper  time  in 
midwinter,  on  a  Wheeling  bank.  The  only 
mail  that  left  the  post  office  the  next  day  closed 
at  7:30  A.  M. ,  and  left  at  8  a.  m.  It  was  held 
that  the  holder  was  not  required  to  forward 
the  check  by  that  mail.  The  court  observed 
that,  to  have  sent  the  check  by  that  mail,  the 
plaintiff  "  would  have  been  required  to  have 
gotten  up  in  the  ni^ht  and  rode  to  the  post 
office  before  daylight  in  the  morning.  To 
require  this,  I  think,  would  be  unreasonable." 

1.  Check  Received  After  Banking  Hours. — 
Loux  v.  Fox,  171  Pa.  St.  68;  Willis  v.  Finley, 


173  Pa.  St.  28;  Kirkpatrick  v.  Puryear,  93 
Tenn.  409. 

If  Received  Before  the  Close  of  Business  Hours, 

it  should  be  deposited  on  the  day  of  its  re- 
ceipt. National  State  Bank  v.  Weil,  141  Pa. 
St.  457. 

2.  Sending  by  Circuitous  Route.  —  Wymore 
First  Nat.  Bank  v.  Miller,  43  Neb.  791,  37 
Neb.  500. 

So,  in  GifTord  v.  Hardell,  88  Wis.  538,  43 
Am.  St.  Rep.  925,  where  checks  were  drawn 
on  a  Milwaukee  bank  and  delivered  to  the 
plaintiff's  agent  at  Dousman,  who  at  once 
mailed  them  to  the  plaintiff  at  New  Rich- 
mond, Wis.,  it  was  held  that  the  method  for 
collection  pursued,  depositing  in  the  bank  of 
New  Richmond,  which,  having  no  regular 
bank  correspondent  in  Milwaukee,  forwarded 
to  Chicago  and  then  to  Milwaukee,  was  not 
the  exercise  of  due  diligence  in  presenting 
them  for  payment. 

But  if  the  check  reaches  its  destination  as 
soon  as  if  sent  direct  to  the  bank,  merely  send- 
ing it  by  an  indirect  route  will  not  constitute 
negligence  in  presenting  it.  Grafton  First 
Nat.  Bank  v.  Buckhannon  Bank,  80  Md.  475. 
In  this  case  it  appeared  that  a  check  drawn  on 
bankers  in  Baltimore,  dated  January  nth, 
was  received  by  the  payee  on  the  12th,  and 
was  forwarded  to  its  correspondent  in  Phila- 
delphia, who  received  it  on  the  13th,  and  on 
the  same  day  sent  it  to  its  correspondent  in 
Baltimore.  The  check  reached  Baltimore  on 
the  14th  and  was  on  that  day  presented  to  the 
drawer  for  payment.  Upon  this  state  of  facts 
it  was  held  that  the  check  was  presented  in  a 
reasonable  time,  so  as  to  render  the  drawer 
liable  upon  nonpayment. 

3.  Taylor  v.  Sip,  30  N.  J.  L.  284;  Smith  v. 
Janes,  20  Wend.  (N.  Y.)  193,  32  Am.  Dec.  527; 
Wallace  v.  Agry,  4  Mason  (U.  S.)  336. 

As  was  said  in  Taylor  v.  Sip,  30  N.  J.  L. 
284,  "  if  it  belong  to  a  bank,  or  be  left  with  it 
for  collection,  and  the  bank  does  not  exchange 
directly  with  the  bank  upon  which  it  is  drawn, 
it  may  be  sent  to  a  bank  with  which  it  does 
exchange,  and  so  to  its  correspondent  bank, 
until  it  reaches  the  bank  at  which  it  is  pay- 
able, if  the  route  be  not  unreasonably  circui- 
tous. Such  is  the  well-settled  usage  among 
banks,  and  it  is  sanctioned  by  law.  *  *  * 
Any  other  rule  would  be  exceedingly  onerous 
to  the  holders  of  checks." 

4.  Deposit  for  Collection.  —  Alexander  v 
Burchfield,  I  C.  &  M.  75,  41  E.  C.  L.  75; 
Moule  v.  Brown,  4  Bing.  N.  Cas.  266,  33  E. 
C.  L.  347. 

Illustrations. —  In  Alexander  v.  Burchfield, 
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Failure  to  Make  Due  Presentment. 


By  What  Post  to  be  Forwarded.  —  The  check  need  not  be  forwarded  by  the  first 
mail  on  the  next  day  after  its  receipt,  especially  when  such  mail  is  made  up 
before  the  commencement  of  business  hours  on  that  day.1  But  the  rule  of 
due  diligence  is  satisfied  if  the  check  is  forwarded  by  the  last  mail  of  the  day 
after  its  receipt,  and  is  presented  at  any  time  before  the  close  of  business  on 
the  day  succeeding  its  receipt  at  the  place  of  business  of  the  drawee  bank.3 

4.  Failure  to  Make  Due  Presentment  —  a.  Effect  as  TO  Drawer.  —  As  has 
been  stated,  although  there  is  no  difference  in  the  degree  of. diligence  required 
in  the  case  of  bills  of  exchange  and  checks,  yet  they  differ  in  respect  to  the 
legal  consequences  of  negligence  and  delay  in  presentment,  for  in  the  case  of 
checks  the  drawer  is  not  discharged  by  the  delay  or  negligence  in  presentment 
unless  he  has  suffered  loss  thereby,  as  by  the  failure  of  the  bank,  and  then  he 
is  only  discharged  pro  tanto.3 


i  C.  &  M.  75,  41  E.  C.  L.  75,  the  check  was 
received  by  the  plaintiffs  on  the  10th,  and 
paid  in  to  their  bank  on  the  nth,  and  by 
them  presented  to  the  drawees,  the  defend- 
ant's bankers,  on  the  12th,  who  stopped  pay- 
ment on  that  day.  There  was  a  verdict  for 
the  defendant.  Tindal,  C.  J.,  in  summing 
up,  said:  "  If  a  party  receive  a  check  on  a 
particular  day,  he  may  present  it  at  any  time 
during  banking  hours  on  the  following  day  to 
that  on  which  he  received  it.  I  am  not  aware 
of  any  decision  which  says  that  a  person  may 
keep  it  all  the  first  day,  and  on  the  second 
pay  it  in  to  his  own  bankers,  and  that  they 
may  present  it  on  the  third  day.  The  cases 
which  seem  to  bear  upon  this  point  relate 
only  to  the  notice  of  dishonor,  and  not  to  the 
time  of  presentment.  I  cannot  agree  that  if 
a  bill  becomes  due,  say  on  the  1st  of  March, 
the  holder  may  pay  it  in  to  his  banker  on  the 
2d  of  March,  and  that  his  banker  will  have  till 
the  following  day,  the  3d,  to  present  it." 

In  Moule  v.  Brown,  4  Bing.  N.  Cas.  266,  33 

E.  C.  L.  347,  a  check  drawn  March  28th,  by 

F.  ,  on  a  banker  at  Bath,  was  cashed  for  de- 
fendant by  a  branch  of  the  N.  W.  Bank  at 
Malmesbury,  and  the  same  day  forwarded  to 
its  main  office  at  Melksham,  twelve  miles  from 
Bath,  where  it  was  presented  on  Friday,  the 
31st,  and  dishonored;  it  was  held  that  the 
presentment  was  not  in  time  to  give  the  N.  W. 
Bank  any  claim  against  the  defendant.  Tindal, 
C.  J.,  said:  "The  result  of  the  cases,  from 
Rickford  v.  Ridge,  2  Campb.  539,  to  Bodding- 
ton  v.  Schlencker,  4  B.  &  Ad.  752,  24  E.  C.  L. 
153,  is,  that  the  party  receiving  a  check  has 
till  the  following  day  to  present  it,  where  there 
are  the  ordinary  means  of  doing  so.  Here, 
the  plaintiffs  resided  in  a  post  town,  and  if 
they  had  transmitted  the  check  to  Bath  by  the 
next  day's  post,  it  would  have  been  presented 
on  Thursday.  If  there  was  any  sufficient  rea- 
son for  not  pursuing  that  course,  it  lies  on 
them  to  show  it;  but  I  think  upon  this  state 
of  the  facts  they  have  been  guilty  of  laches." 

1.  By  What  Mail  Check  to  be  Sent.  —  Davis  v. 
Hanly,  12  Ark.  645;  Brown  v.  Ferguson,  4 
Leigh  (Va.)  50,  24  Am.  Dec.  707;  Cox  v. 
Boone,  8  W.  Va.  500,  23  Am.  Rep.  627. 

The  means  of  intercommunication  having 
been  so  completely  revolutionized,  time  and 
space  being  annihilated,  earlier  cases  cannot  be 
of  much  value  in  determining  the  cases  under 
existing  conditions,  but  the  following  cases 
cited  in  Smith  v.  Janes,  20  Wend.  (N.  Y.)  192, 


32  Am.  Dec.  527,  may  be  of  interest:  In 
Robinson  v.  Ames,  20  Johns.  (N.  Y.)  146,  11 
Am.  Dec.  259,  the  bill  was  drawn  in  Georgia 
on  merchants  residing  in  New  York,  and  al- 
though seventy-five  days  elapsed  before  the 
presentment,  it  was  held  that  the  drawer  was 
not  discharged.  In  Gowan  v.  Jackson,  20 
Johns.  (N.  Y.)  176,  the  bill  was  drawn  in 
Antigua  on  merchants  residing  in  London, 
and  having  been  put  in  circulation  it  was  held 
that  the  drawer  was  not  discharged,  although 
six  months  had  elapsed  before  the  present- 
ment. In  Aymar  v.  Beers,  7  Cow.  (N.  Y.) 
705,  17  Am.  Dec.  538,  the  bill  was  drawn  in 
New  York  on  a  bank  in  Richmond,  Va.,  at 
three  days'  sight,  and  it  was  held  that  the 
drawer  was  not  discharged  by  a  delay  of 
twenty-nine  days  in  presenting  the  bill  for 
acceptance. 

2.  Holmes  v.  Roe,  62  Mich.  199,  4  Am.  St. 
Rep.  844;  Lloyd  v.  Osborne,  92  Wis.  93. 

Presumption  as  to  Business  Hours. —  In  Lloyd 
v.  Osborne,  92  Wis.  93,  it  was  held  that  in  the 
absence  of  any  evidence  as  to  when  the  hours 
of  business  closed  according  to  the  custom  of 
banking  in  a  certain  city,  it  could  not  be  pre- 
sumed that  they  closed  as  early  as  three  p.  m., 
the  hour  when  a  bank  at  that  place  suspended 
business. 

3.  Effect  of  Laches  as  to  Drawer —  United 
States.  —  Merchants'  Bank  v.  State  Bank,  10 
Wall.  (U.  S.)  604. 

Illinois.  —  Howes  v.  Austin,  35  111.  396; 
Stevens  v  Park,  73  111.  387. 

Indiana.  —  Henshaw  v.  Root,  60  Ind.  220. 

Maine.  —  Emery  v.  Hobson,  63  Me.  32. 

Maryland.  —  Exchange  Bank  v.  Sutton 
Bank,  78  Md.  577. 

Missouri.  —  Graham  v.  Morstadt,  40  Mo. 
App.  333.  _ 

New  Hampshire.  —  Cogswell  v.  Rockingham 
Ten  Cents  Sav.  Bank,  59  N.  H.  43. 

New  Jersey.  —  Taylor  v.  Sip,  30  N.  J.  L.  284. 

New  York.  —  Elting  v.  Brinkerhoff,  2  Hall 
(N.  Y.)  459;  Little  v.  Phenix  Bank,  2  Hill  (N. 
Y.)  425;  Grant  v.  MacNutt,  12  Misc.  Rep. 
(N.  Y.  C.  PL)  20. 

Ohio.  —  Stewart  v.  Smith,  17  Ohio  St.  82. 

Tennessee.  —  Planters'  Bank  v.  Merritt,  7 
Heisk.  (Tenn.)  177. 

Virginia.  —  Blair  v.  Wilson,  28  Gratt.  (Va.) 
165;  Bell  v.  Alexander,  21  Gratt.  (Va.)  1;  Pur- 
cell  v.  Allemong,  22  Gratt.  (Va.)  743. 

West  Virginia.  —  Compton  v.  Gilman,  19 
W.  Va.  312,  42  Am.  Rep.  776. 
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Failure  to  Make  Due  Presentment. 


Burden  of  Proof.  —  When  due  presentment  is  not  made,  the  burden  of  proof  is 
upon  the  holder  of  the  check  to  show  that  the  drawer  has  not  suffered  injury.1 

b.  EFFECT  AS  TO  INDORSED  —  This  rule,  however,  does  not  apply  to  the 
indorser,  but  if  presentment  be  not  made  within  a  reasonable  time,  and  notice 
of  dishonor  be  given,  the  indorser  is  absolutely  discharged,  regardless  of  the 


effect  upon 
thereby.2 


the  drawer,  even  though  the  indorser  has  suffered  no  injury 


Wisconsin. — Cork  v.  Bacon,  45  Wis.  192,  30 
Am.  Rep.  712. 

Illustrations. —  In  Smith  v.  Jones,  2  Bush 
(Ky.)  103,  the  check  was  dated  April  12,  1862, 
and  was  not  presented  at  the  bank  in  New  Or- 
leans, on  which  it  was  drawn,  until  January 
13th,  1863.  The  city,  meanwhile,  had  been  cap- 
tured by  the  Union  army,  and  at  the  time  the 
check  was  presented  the  drawer  had  no  funds 
in  bank.  It  was  held  that  the  drawer  was 
not  liable.  Robertson,  J.,  said :  "Unlike  a  bill 
of  exchange,  a  check  does  not  require  'due 
diligence;'  and  apparent  laches  in  presenting 
it  for  payment  does  not  exonerate  the  drawer 
unless  by  unreasonable  delay  he  has  suffered 
loss,  and  then  he  is  entitled  to  relief  pro  tanto. 
*  *  *  But  the  evidence  authorizes  the  de- 
duction that  for  nearly  a  month  after  the  date 
of  the  appellee's  check  the  appellants,  if  only 
reasonably  provident  and  diligent,  might  have 
presented  the  check  and  received  the  amount 
of  it." 

And  in  Hoyt  v.  Seeley,  18  Conn.  353,  where 
the  holder  of  a  check  did  not  present  it  to  the 
bank  for  payment  until  after  the  lapse  of  more 
than  two  years  from  the  time  he  received  it, 
and  omitted  to  give  any  notice  to  the  drawer 
of  its  nonpayment,  and  it  appeared  that  the 
drawer  never  had  funds  in  the  bank  sufficient 
to  pay  it  before  it  was  protested,  except  at  one 
time,  and  then  such  funds  were  immediately 
drawn  out  by  himself,  the  bank  not  being 
insolvent,  and  the  drawer  sustaining  no  loss  or 
injury  from  the  want  of  notice  or  delay  in 
presentment,  it  was  held  that  the  drawer  was 
liable.  The  court  said  that  the  general  rule 
"  does  not  apply  to  a  case  where  the  drawer 
has  sustained  no  loss  or  injury  by  the  neglect 
of  the  holder.  Were  it  otherwise  the  drawer 
would  profit  by  a  neglect  which  did  him  no 
injury." 

In  Morrison  v.  McCartney,  30  Mo.  183,  A., 
on  Oct.  2d,  1857,  drew  a  check  on  B.,  a 
banker,  in  favor  of  C,  who  on  the  same  day 
transferred  the  same  for  value  to  D.  On  Oct. 
3d,  about  two  P.  M. ,  the  banking  house  of  B. 
suspended  payment.  On  Oct.  6th  A.,  who 
had  previously  innituted  suit  by  attachment 
against  B.,  to  cover  the  amount  of  his  deposit, 
compromised  the  same  and  received  his  de- 
posit. The  check  was  not  presented  until  Jan. 
29th,  1858,  when  payment  was  refused.  The 
check  was  then  duly  protested,  and  notice 
given.  It  was  held  in  a  suit  by  D.,  the  holder, 
against  the  drawer,  that  the  latter  was  not  dis- 
charged by  the  delay. 

1.  Burden  of  Proof  as  to  Loss.  —  Little  v. 
Phenix  Bank,  2  Hill  (N.  Y.)  425;  Willetts  v. 
Paine,  43  111.  433;  Stevens  v.  Park,  73  111.  387; 
Ford  v.  McClung,  5  W.  Va.  166;  Planters' 
Bank  v.  Merritt,  7  Heisk.  (Tenn.)  193;  Better- 
ton  v.  Roope,  3  Lea  (Tenn.)  215;  Syracuse, 
etc..   R.  Co.  v.  Collins,  3  Lans.  (N.  Y.)  29; 


Daniels  v.  Kyle,  1  Ga.  304;  Anderson  v. 
Rodgers,  53  Kan.  542. 

In  Kirkpatrick  v.  Puryear,  93  Tenn.  409,  a 
case  where  an  indorsed  check  which  had  been 
accepted  as  payment  of  a  debt  was  not  duly 
presented  for  payment,  and  was  not  paid  be- 
cause of  the  failure  of  the  bank  on  which 
it  was  drawn,  Snodgrass,  J.,  delivering  the 
opinion  of  the  court,  said:  "We  think  the 
sound  rule  is,  whether  the  suit  be  on  the  check 
indorsed  or  on  the  original  indebtedness,  and 
it  appears  in  the  proof  that  such  check  was  not 
duly  presented  and  payment  demanded,  where 
the  check  has  been  received  as  absolute  or 
conditional  payment,  then  the  burden  of  proof 
shifts  to  the  holder  to  show  that,  notwithstand- 
ing such  delay,  the  debtor  was  not  injured." 
And,  further,  commenting  upon  the  case  of 
Bradford  v.  Fox,  38  N.  Y.  289,  it  being  con- 
tended that  it  established  a  different  rule,  said : 
"  [This]  was  the  case  of  the  debtor  giving  his 
own  check  in  payment,  which  the  bank  re- 
fused to  certify  without  explanation,  thus  cre- 
ating the  inference  that  the  check  was  worth- 
less. It  is  true  that  the  court  in  that  case 
said  '  that  cases  regarding  the  laches  of  the 
holder  in  demanding  payment  or  in  giving 
notice  of  dishonor,  in  which  the  onus  of  prov- 
ing that  no  damages  accrued  was  upon  the 
holder,  had  no  application,  because  this  action 
was  for  the  collection  of  the  pre-existing  debt, 
and  the  onus  of  proving  payment  was  upon 
the  defendant;  and  that  it  was  not  sufficient 
for  him  to  show  laches  of  the  plaintiff,  but  he 
must  go  further,  and  show  that  loss  had  oc- 
curred.' But  that  was  simply  applying  the 
rule,  which,  as  we  understand  it,  is  applied  by 
courts  holding  that  the  burden  of  proof,  in 
cases  where  the  creditor  has  given  his  own 
check  in  payment  of  his  indebtedness,  is  upon 
the  holder  to  show  both  delay  and  loss.  Such 
holding  puts  the  burden  upon  him,  not  only  to 
show  delay  in  presentment  of  the  check,  but 
loss  to  himself  in  consequence.  If,  however, 
payment,  absolute  or  conditional,  has  been 
made  by  the  check  of  another,  indorsed  by  the 
debtor,  the  failure  to  present  such  check  and 
demand  payment  properly  will  release  the 
debtor  as  to  his  liability  upon  the  check  and 
original  indebtedness." 

2.  Indorser  Discharged.  —  3  Kent's  Com.  (5th 
ed.)  104. 

Georgia.  —  Daniels  v.  Kyle,  1  Ga.  304. 

Kentucky.  —  Humphries  v.  Bickncll,  2  Litt. 
(Ky.)  297,  13  Am.  Dec.  268. 

Maine.  —  Veazic  Bank  v.  Winn,  40  Me. 
60. 

New  York.  —  Murray  v.  Judah,  6  Cow.  (N. 
Y.)  490;  Merchants'  Bank  v.  Spicer,  6  Wend. 
(N.  Y.)  445;  Mohawk  Bank  v.  Broderick,  13 
Wend.  (N.  Y.)  133,  27  Am.  Dec.  192;  GoukIi  v. 
Staats,  13  Wend.  (N.  Y.)  549;  Little  v.  Phenix 
Bank,  2  Hill  (N.  Y.)  429;  Cromwell  v.  Lovett, 
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CHUCKS.     When  Presentment  and  Notice  Excused. 


Fraud.  —  Provided,  however,  he  does  not  know  of  the  fraud  on  the  part  of 
the  drawer  in  drawing  checks  which  he  has  no  reason  to  believe  will  be  paid.1 

5.  When  Presentment  and  Notice  Excused  —  a.  General  Rules:  When 
There  Are  No  Funds.  —  It  can  be  stated  generally  that  if  presentment  will 
be  of  no  benefit  to  the  drawer,  failure  to  present  will  be  excused. 

So,  if  the  drawer  has  no  effects  in  the  hands  of  the  drawee  and  has  no  rea- 
sonable grounds  to  expect  payment  by  the  drawee,  the  making  of  the  check 
will  be  considered  fraud  on  the  part  of  the  drawer  and  presentment  and  notice 
will  be  excused.2 


i  Hall  (N.  Y.)  68;  Eking  v.  Brinkerhoff,  2  Hall 
(N.  Y.)  463. 

Tennessee. — Kirkpatrick  v.  Puryear,  93  Tcnn. 
409. 

In  Mohawk  Rank  Broderick,  10  Wend. 
(N.  Y.)  304,  a  check  was  received  in  Schenec- 
tady on  January  14th,  drawn  on  a  bank  in 
Albany,  a  distance  of  sixteen  miles  from  the 
former  place,  there  being  a  daily  mail  be- 
tween the  places,  and  was  not  presented  until 
February  6th.  The  check  would  not  have 
been  paid  had  it  been  duly  presented,  as  the 
drawer's  account  was  overdrawn.  It  was  held 
that  the  holder  had  been  guilty  of  laches,  and 
that  the  indorser  was  discharged. 

But  see  Emery  v.  Hobson,  62  Me.  578,  16 
Am.  Rep.  513,  where  the  indorser  had  in- 
dorsed "  waiving  demand  and  notice." 

1.  Humphries  v.  Bicknell,  2  Litt.  (Ky.)  297, 
13  Am.  Dec.  268. 

2.  No  Funds  in  Hands  of  Drawee.  —  Chitty  on 
Bills  (12th  Am.  ed.)  515. 

England.  —  Terry  v.  Parker,  6  Ad.  &  El.  502, 
33  E.  C.  L.  129;  Wirth  v.  Austin,  L.  R.  10  C.  P. 
689;  Carew  v.  Duckworth,  L.  R.  4  Exch.  313. 

United  States.  —  Dickins  v.  Beal,  10  Pet.  (U. 

s.)  572. 

Connecticut.  —  Hoyt  v.  Seeley,  18  Conn.  353. 

District  of  Columbia.  —  Deener  v.  Brown,  I 
MacArthur  (D.  C.)  350. 

Indiana.  —  Culver  v.  Marks,  122  Ind.  558,  17 
Am.  St.  Rep.  377;  Fletcher  v.  Pierson,  69  Ind. 
281,  35  Am.  Rep.  214. 

Louisiana.  —  Whaley  v.  Houston,  12  La. 
Ann.  585. 

Massachusetts.  —  Beauregard  v.  Knowlton, 
156  Mass.  395. 

Maine.  —  True  v.  Thomas,  16  Me.  36;  Foster 
v.  Paulk,  41  Me.  425. 

Missouri.  —  Warrensburg  Co-operative  Bldg. 
Assoc.  v.  Zoll,  83  Mo.  94;  Moody  v.  Mack,  43 
Mo.  210. 

Nebraska.  —  Shaffer  v.  Maddox,  9  Neb.  205. 

New  York.  —  Franklin  v.  Vanderpool,  I  Hall 
(N.  Y.)  78;  Judd  v.  Smith,  3  Hun  (N.  Y.)  190; 
Murray  v.  Judah,  6  Cow.  (N.  Y.)  484;  Lovett 
v.  Cornwell,  6  Wend.  (N.  Y.)  369;  Fitch  v. 
Redding,  4  Sandf.  (N.  Y.)  130;  Jacks  v.  Dar- 
rin,  3  E.  D.  Smith  (N.  Y.)  557;  Purchase  v. 
Nattison,  6  Duer  (N.  Y.)  587;  Harker  v.  An- 
derson, 21  Wend.  (N.  Y.)  372;  Conroy  v.  War- 
ren, 3  Johns.  Cas.  (N.  Y.)  259,  2  Am.  Dec.  156. 

Pennsylvania. — Sterrett  v.  Rosencrantz,  3 
Phila.  (Pa.)  54;  Case  v.  Morris,  31  Pa.  St.  100. 

South  Carolina.  —  Sutcliffe  v.  M'Dowell,  2 
Nott  &  M.  (S.  Car.)  251. 

Virginia.  —  Bell  v.  Alexander,  21  Gratt. 
(Va.)  1. 

Excuses  for  Failure  to  Present  Enumerated.  — 

The  excuses  for  failure  to  make  presentment 


deemed  valid,  said  to  apply  as  well  to  checks 
as  to  bills  and  notes,  as  stated  by  Judge 
Story  (Story  on  Prom.  Notes,  §  257  et  seq.), 
and  approved  in  Blair  v.  Wilson,  28  Gratt. 
(Va.)  172,  are:  I.  Inevitable  accident  or  over- 
whelming calamity.  2.  The  presence  of  po- 
litical circumstances  amounting  to  a  virtual 
interruption  and  obstruction  of  the  ordinary 
negotiations  of  trade,  called  the  vis  major. 

3.  The  breaking  out  of  war  between  the  coun- 
try of  the  maker  and  that  of   the  holder. 

4.  The  occupation  of  the  country  where  the 
parties  live,  or  where  the  note  is  payable,  by 
a  public  enemy,  which  'suspends  commercial 
intercourse.  5.  The  utter  impracticability  of 
finding  the  maker  or  ascertaining  his  place  of 
residence. 

In  the  recent  case  of  Culver  v.  Marks,  122 
Ind.  558,  17  Am.  St.  Rep.  377,  Olds,  J.,  thus 
states  the  law:  "  Checks  are  presumed  to  be 
drawn  against  a  fund  deposited  in  the  bank 
out  of  which  they  are  to  be  paid;  and  if  there 
is  no  such  fund  so  deposited  out  of  which  they 
can  be  paid,  the  presumption  is  that  a  demand 
will  be  of  no  avail  and  useless;  and  it  must 
be  further  presumed  that  the  drawer  knows 
the  state  of  his  account  with  the  bank,  and 
whether  or  not  he  has  sufficient  funds  on  de- 
posit to  pay  the  check,  and  if  he  has  not,  no 
demand  is  necessary,  and  if  no  demand  be 
necessary,  then  certainly  no  notice  is  neces- 
sary; being  no  demand,  there  could  be  no 
notice  of  demand." 

In  Case  v.  Morris,  31  Pa.  St.  100,  the  court 
said:  "  In  Bickerdike  v.  Bollman,  1  T.  R. 
408,  it  was  held  that  when  the  drawer  had  no 
effects  in  the  hands  of  the  drawee  at  the  time 
the  bill  was  drawn,  notice  was  not  necessary. 
It  is  sometimes  said  that  this  exception  to  the 
general  rule  is  placed  on  the  ground  that  it  was 
a  fraud  to  draw  the  bill  when  the  drawer  knew 
that  it  would  not  be  paid.  At  other  times  it 
is  said  that  the  drawer's  knowledge  that  it 
would  be  dishonored  is  tantamount  to  de- 
mand and  notice.  Cory  v.  Scott,  3  B.  &  Aid. 
619,  5  E.  C.  L.  401.  But  whatever  may  be  the 
grounds  for  that  decision,  it  is  very  certain 
that  it  introduced  an  exception  to  a  plain  and 
intelligible  rule  of  commercial  law,  which 
many  eminent  and  experienced  judges  have 
since  regretted.  It  is  adhered  to  on  the  prin- 
ciple of  stare  decisis,  but  it  is  not  to  be  extended 
a  single  step.  Orr  v.  Maginnis,  7  East  362; 
Legge  v.  Thorpe,  12  East  176;  Rucker  v. 
Hiller,  16  East  43;  Clegg  v.  Cotton,  3  B.  &  P. 
241;  Cory  v.  Scott,  3  B.  &  Aid.  619,  5  E.  C.  L. 
401;  Lafitte  v.  Slatter,  6  Bing.  623,  19  E.  C.  L. 
181.  Where  the  drawer  has  no  effects  in  the 
hands  of  the  drawee,  and  has  no  reason  to 
expect  any,  or  to  believe  that  the  bill  will  be 
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Eeasonable  Grounds  for  Expecting  Check  to  be  Honored. —  If,  however,  the  drawer  has 
any  reasonable  grounds  for  expecting  the  check  to  be  paid,  he  is  entitled  to 
presentment  and  notice,  as  when  the  drawer  has  an  open  account  and  is  not 
aware  that  his  account  is  overdrawn  or  that  he  will  not  be  credited.1 
A  Check  Given  as  Evidence  of  a  Loan  need  not  be  presented  to  the  drawee.8 
Other  instances  of  excuses  for  failure  or  neglect  to  present  are  found  in  the 
note  below.3 

As  Regards  the  Indorser,  if  he  is  not  advised  of  the  fraud  of  the  drawer  he  can- 
not be  held  liable,  except  on  due  diligence  in  presentment  and  notice.4 


paid,  notice  of  the  dishonor  of  it  could  do 
him  no  good,  and  may  therefore  be  dispensed 
with." 

Withdrawal  of  Deposit  Before  the  Bank  Fails. — 

In  Kinyon  v.  Stanton,  44  Wis.  479,  28  Am. 
Rep.  601,  the  holder  failed  to  present  the 
check,  and  eight  days  after  its  date  the  bank 
suspended  payment.  But  just  before  the 
bank's  failure  the  drawer  withdrew  his  funds. 
The  bank  would  have  paid  the  check  had  it 
been  presented  for  payment  at  any  time  up  to 
the  day  of  its  failure.  It  was  held  that  the 
drawer  was  liable.  The  court  said:  "  The 
appellants  could  have  escaped  liability  over 
only  by  leaving  funds  in  the  bank  to  meet  the 
check  from  the  day  it  was  given  until  the  fail- 
ure of  the  bank.  They  cannot  expect  to  draw 
all  their  funds  from  the  bank  before  its  fail- 
ure, and  then  escape  liability  upon  a  check 
previously  given,  merely  because  the  bank 
failed." 

Statute  of  Limitation.  —  When  the  drawer 
has  no  funds  at  the  time  in  the  bank  to  meet 
the  check,  it  is  due  immediately  without  pre- 
sentment and  demand,  and  the  statute  of 
limitations  begins  to  run  from  its  date. 
Brush  v.  Barrett,  82  N.  Y.  400,  37  Am.  Rep. 
569. 

1.  Eeasonable  Belief  that  Check  would  be  Paid. 

—  Smith  Merc.  Law  237;  Orr  v.  Maginnis,  7 
East  359;  Purcell  v.  Allemong,  22  Gratt.  (Va.) 
739;  Industrial  Trust,  etc.,  Co.  v.  Weakley, 
103  Ala.  458. 

In  Hammond  v.  Dufrene,  3  Campb.  145,  and 
Thackray  v.  Blackett,  3  Campb.  164,  Lord 
Ellenborough  held  the  drawer  entitled  to  strict 
notice.  Story,  J.,  commenting  on  these  cases, 
in  Matter  of  Brown,  2  Story  (U.  S.)  511,  says: 
"  It  was  upon  the  ground  that  there  was  an 
open  account  between  the  parties,  and  there- 
fore the  drawer  could  not  necessarily  have 
been  aware  beforehand  that  either  of  the  bills 
would  be  dishonored;  so  that  the  case  was 
put  upon  the  clear  ground  that  the  drawer  had  a 
right  to  draw,  and  had  a  right  to  believe  that  his 
drafts  would  be  honored.  Indeed,  in  cases 
of  a  fluctuating  balance  between  the  parties, 
this  may  well  constitute  a  ground  upon  which, 
without  knowing  the  exact  state  of  the  bal- 
ance, the  drawer  may  reasonably  draw.  And 
this  was  the  very  ground  upon  which  the  doc- 
trine was  put  in  the  case  of  Orr  v.  Maginnis,  7 
East  359,  where  the  court  thought  that  in  cases 
of  a  shifting  balance,  notice  was  necessary, 
because  the  drawer  could  not  or  might  not 
know  that  he  was  drawing  without  any  right 
to  draw.  The  same  doctrine  was  upheld  in 
Lcgge  v.  Thorpe,  12  East  171,  and  was  there 
expounded  upon  the  principles  which  I  have 
stated." 


In  St.  John  v.  Homans,  8  Mo.  382,  it  was 
held  that  a  deposit  of  depreciated  banknotes 
in  a  bank  is  sufficient  to  entitle  the  drawer  of 
a  check  to  due  diligence  on  the  part  of  the 
holder  in  presenting  the  same. 

2.  Currier  v.  Davis,  in  Mass.  4S0.  See 
Culver  v.  Marks,  122  Ind.  554,  17  Am.  St.  Rep. 
377.  See  also  supra,  this  title,  Memorandum 
Checks. 

3.  Knowledge  by  all  Parties  of  Suspension  of 
Bank.  —  The  drawer's  liability  is  not  affected 
by  the  fact  that  all  the  parties  knew  at  the 
time  the  drr.wee  accepted  the  check  that  the 
bank  had  suspended,  and  that  the  drawer  had 
funds  therein  to  an  amount  greater  than  that 
of  the  check.  American  Emigrant  Co.  v. 
Clark,  47  Iowa  671. 

Custom  of  Presentment  at  Clearing  House.  — 
Where  there  has  been  due  presentment  of  a 
check  to  the  drawee,  and  payment  demanded 
and  refused,  the  drawer  is  not  discharged  by 
the  mere  failure  to  present  the  check  at  the 
clearing  house  in  accordance  with  a  mercantile 
usage,  though  it  would  have  been  paid  had  it 
been  so  presented.  Kleekamp  v.  Meyer,  5  Mo. 
App.  444. 

Notification  by  Bank  of  Unwillingness  to  Pay. — 

Notification  by  a  bank  to  a  depositor  that  his 
claim  will  not  be  paid  on  demand  at  the  coun- 
ter dispenses  with  the  necessity  of  a  demand, 
as  preliminary  to  the  right  to  sue,  and  from 
that  time  the  act  of  limitation  begins  to  run. 
Farmers',  etc.,  Bank  v.  Planters'  Bank,  10 
Gill  &  J.  (Md.)  422. 

Check  Burned.  —  In  Scott  v.  Meeker,  20  Hun 
(N.  Y.)  161,  the  defendant,  being  indebted  to 
the  plaintiff  on  a  promissory  note,  mailed  to 
him  his  check  on  a  bank  for  the  amount 
thereof,  on  receipt  of  which  the  plaintiff  re- 
turned the  said  note  to  the  defendant.  On  the 
morning  of  the  day  after  the  check  was  received 
it  was  accidentally  burned  and  destroyed. 
The  defendant,  on  being  informed  of  its  de- 
struction, promised  the  plaintiff  to  pay  him, 
but  subsequently  refused  so  to  do.  It  was 
held  that  the  destruction  of  the  check  made  it 
impossible  for  the  plaintiff  to  present  it  for 
payment,  that  the  defendant  was  bound  by 
his  subsequent  promise  to  pay  it,  and  having 
suffered  no  loss  from  the  omission  to  present 
it,  he  was  liable. 

Physical  Inability.  —  Though  the  holder  of  a 
check  is  disabled,  so  that  he  cannot  go  in  per- 
son to  present  the  check  for  payment,  yet  if 
he  might  have  sent  it  by  mail  he  will  not  be 
excused  for  not  presenting  it.  Purcell  v. 
Allemong,  22  Gratt.  (Va.)  739. 

4.  The  Indorser. —  Humphries  v.  Bicknell,  2 
Litt.  (Ky.)  296,  13  Am.  Dec.  268.  In  this  case 
the  court  said:    "  A  bill  may  be  drawn  faith. 
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b.  PARTIAL  FUNDS.  —  A  bank  is  under  no  obligations  to  make  a  partial 
payment,  and  therefore,  as  a  general  rule,  if  there  is  not  sufficient  money  on 
deposit  to  pay  a  check,  presentation  will  be  excused.1 

c.  Time  Extended — Special  Agreement  at  Time  of  Delivery. — 
The  time  for  presentation  may  be  extended  by  the  assent  of  the  drawer,  express 
or  implied,2  and  consequently  the  understanding  of  the  parties  at  the  time 
the  check  is  drawn  enters  as  an  element  to  be  considered  in  determining  the 
reasonableness  of  the  delay.3 

A  Verbal  Agreement  between  the  payee  and  the  drawer  of  a  check,  made  con- 
temporaneously with  its  execution  and  delivery,  that  the  former  will  not 
present  it  to  the  drawee  for  payment  until  a  certain  time,  is  a  sufficient  excuse 
for  a  delay  in  presenting  it  until  the  time  specified.4 

What  Representation  and  Conduct  are  Sufficient  to  dispense  with  the  prompt  presen- 
tation of  the  check  are  matters  of  fact  to  be  determined  under  the  circumstances 
of  each  case.5 


lessly  and  for  fraudulent  purposes,  but  yet  an 
indorser  who  knew  not  of  the  bad  faith  or 
fraud  with  which  it  was  drawn  cannot  be 
affected  by  it,  and  is  entitled,  generally,  to  be 
treated  as  other  indorsers.  It  is  necessary,  to 
place  an  indorser  on  the  same  footing  with  the 
faithless  drawer  in  this  respect,  that  he  should 
have  knowledge  of  the  fraud  or  bad  faith  with 
which  the  bill  was  drawn;  but  an  indorser  or 
drawer  who  knows  that  a  bill  is  drawn  on  no 
funds,  and  who,  notwithstanding,  puts  it  in 
circulation  to  deceive  those  who  purchase, 
ought  not  to  stand  in  a  better  attitude  than 
the  drawer;  and  if  he  attempts  to  extinguish 
a  pre-existing  debt  by  passing  the  bill  which 
he  knows  must  be  dishonored,  we  should  not 
feel  disposed  to  discharge  him  from  the  obli- 
gations of  that  debt." 

1.  Where  There  Are  Funds,  but  Not  a  Suffi- 
ciency.— •  Lowenstein  v.  Bresler,  log  Ala.  326; 
Eichelberger  v.  Finley,  7  Har.  &  J.  (Md.)  381, 
16  Am.  Dec.  312;  Murray  v.  Judah,  6  Cow. 
(N.  Y.)  490;  Dana  v.  Boston  Third  Nat.  Bank, 
13  Allen  (Mass.)  445,  90  Am.  Dec.  216. 

In  Matter  of  Brown,  2  Story  (U.  S.)  519, 
Story,  J.,  said:  "  The  bank  is  not  bound  to 
pay  unless  it  is  in  full  funds;  and  it  is  not 
obliged  to  pay  or  to  accept  to  pay  if  it  has 
partial  funds  only  for  it  is  entitled  to  the 
possession  of  the  check  on  payment;  and,  in- 
deed, in  the  ordinary  course  of  business,  the 
only  voucher  of  the  bank  for  any  payment  is 
the  production  and  receipt  of  the  check,  which 
the  holder  cannot  safely  part  with  unless  he 
receives  full  payment,  nor  the  bank  exact  un- 
less under  the  like  circumstances.  The  holder 
is  not  bound  to  accept  part  payment,  even  if 
the  bank  is  willing  to  pay  in  part;  for  he  has 
a  claim  to  the  entirety." 

In  Coates  v.  Preston,  105  111.  473,  the  court 
said:  "  If  the  drawer  did  not  have  a  sufficient 
sum  on  deposit  in  defendant's  bank  with 
which  to  make  full  payment,  so  that  it  could 
take  up  and  hold  the  check  as  a  voucher,  the 
bank  was  under  no  obligation  to  make  a  par- 
tial payment,  and  could  rightfully  refuse  to 
pay  the  check,  or  any  part  of  it,  as  it  did." 

In  Beauregard  v.  Knowlton,  156  Mass.  395, 
the  drawer  had  no  funds  in  the  bank  and  no 
authority  from  the  bank  to  draw  upon  it,  but 
B.  had  a  deposit  account  with  the  bank  and 
had  given  it  authority  to  pay  and  charge  to 
his  account  checks  of  the  drawer.    The  deposit 


of  B.,  however,  was  never  sufficient  to  pay  the 
check  upon  which  the  suit  was  had,  and  the 
bank  had  no  authority  to  allow  the  account  of 
B.  to  be  overdrawn;  it  was  therefore  held  that 
the  plaintiff  was  excused  from  presenting  the 
check. 

But  see  Bromley  v.  Commercial  Nat.  Bank, 
9  Phila.  (Pa.)  522,  where  it  was  held  that  it 
was  the  duty  of  the  bank  to  pay  the  sum  in 
hand  and  indorse  the  amount  paid  on  the 
check. 

2.  Extension  of  Time.  —  Alexander  v.  Burch- 
field,  7  M.  &  G.  1061,  49  E.  C.  L.  1061;  Wood- 
ruff v.  Plant,  41  Conn.  344;  Daggett  v. 
Whiting,  35  Conn.  366. 

The  time  for  such  presentment  may  be  ex- 
tended by  the  express  or  implied  assent  of  the 
drawer,  and  in  a  suit  by  the  payee  against  the 
drawer  to  recover  the  amount  due  on  a  pro- 
tested check  which  was  not  presented  for  pay- 
ment within  the  prescribed  time,  within  which 
period  the  banker  became  insolvent,  testimony 
tending  to  show  and  to  negative  such  assent 
should  be  submitted  to  the  jury  under  proper 
instructions.  Holmes  v.  Roe,  62  Mich.  199,  4 
Am.  St.  Rep.  844. 

3.  Understanding  of  Parties  at  Time  Check 
Drawn.  —  Daggett  v.  Whiting,  35  Conn.  366; 
Woodruff  v.  Plant,  41  Conn.  344. 

4.  Pollard  v.  Bowen,  57  Ind.  232;  Barclay 
v.  Weaver,  19  Pa.  St.  396,  57  Am.  Dec.  661. 

Cash  Exchanged  for  Check  to  be  Sent  by  Mail.  — 
In  Woodruff  v.  Plant,  41  Conn.  344,  the  plain- 
tiff, desiring  to  make  a  remittance  to  a  creditor 
at  a  distance,  and  there  being  no  bank  in  the 
place  where  he  lived,  asked  the  defendant,  who 
had  an  account  in  a  neighboring  city,  to  take 
the  amount  of  him  in  bank  bills  and  give  him 
his  check  therefor.  The  defendant,  fully 
understanding  the  object,  took  the  bank  bills 
and  gave  his  check  to  the  plaintiff,  who  at 
once  inclosed  the  check  to  his  creditor  and 
sent  it  by  the  next  mail.  It  was  three  days 
before  the  check  reached  the  place  where  the 
banker  resided,  and  was  presented  for  pay- 
ment, at  which  time  the  banker  had  failed  and 
payment  was  refused.  It  was  held  that  the 
check  had  been  presented  within  a  reasonable 
time  under  the  circumstances,  the  under- 
standing between  the  parties  being  properly 
considered. 

5.  Compton  v.  Gilman,  19  W.  Va.  312,  42 
Am.  Rep.  776.   See  Davendorf  v.  West  Virginia 
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d.  PAYMENT  STOPPED.  —  The  drawer,  by  stopping  payment  at  the  bank, 
relieves  the  drawee,  as  against  himself,  from  any  necessity  of  presentment  and 
notice  of  nonpayment.1 

Bank  Eestrained  by  Law.  —  If  the  bank  is  restrained  by  law  from  paying  out 
money,  or  transacting  business,  presentment  will  be  excused.2 

6.  Promise  to  Pay  after  Laches.  —  When  the  drawer  has  been  discharged  by 
the  laches  of  the  holder,  and  that  fact  appears,  there  must,  in  order  to  render 
the  drawer  liable,  be  clear  proof  that  the  promise  was  made  with  full  knowledge 
of  all  the  facts  and  circumstances.3 

7.  Effect  of  Tender  of  Payment.  —  When  the  holder  of  a  check  demands  pay- 
ment of  it  in  due  form  and  within  the  proper  time,  and  the  bank  offers  to  pay 
the  check,  it  has  been  held  that  the  holder  cannot  decline  to  accept  payment, 
without  thereby  releasing  the  drawer  from  further  liability  on  the  check.4 

8.  Presentment  by  Mail.  —  In  this  connection  may  be  considered  the  ques- 
tion whether  or  not  presentment  may  be  by  mail.  By  the  custom  of  London 
bankers,  where  a  foreign  check  is  paid  to  a  banker  by  a  customer,  if  the  banker 
has  no  agent  at  the  place  where  the  check  is  payable  he  sends  it  direct  to  the 
banker  on  whom  it  is  drawn,  which  is  considered  due  presentment.5 


Oil,  etc.,  Co.,  17  W.  Va.  174;  Commercial 
Bank  v.  Hughes,  17  Wend.  (N.  Y.)  94. 

1.  Payment  Stopped. -- Jacks  v.  Darrin,  3  E. 
D.  Smith  (N.  Y.)  557;  Purchase  v.  Mattison,  6 
Duer  (N.  Y.)  587. 

2.  Planters'  Bank  v.  Keesee,  7  Heisk. 
(Tenn.)  204. 

So,  in  Lovett  v.  Cornwell,  6  Wend.  (N.  Y.) 
369,  where  an  injunction  was  served  upon  a 
bank  half  an  hour  after  it  opened  for  business, 
by  which  its  operations  were  suspended,  it 
was  held  that  the  holder  of  a  check,  received 
after  banking  hours  on  the  preceding  day,  was 
not  bound  to  show  a  presentment  of  the  check 
for  payment  to  entitle  him  to  recover  upon  the 
original  consideration,  although  it  appeared 
that  the  drawer  had  sufficient  funds  in  the 
bank  to  pay  the  check,  and  that  it  would  have 
been  paid  had  it  been  presented  before  the 
service  of  the  injunction. 

3.  Promise  to  Pay  after  Laches.  —  Hamilton  v. 
Winona  Salt,  etc.,  Co.,  95  Mich.  436;  Parsons 
v.  Dickinson,  23  Mich.  57;  Miller  v.  Hackley, 
5  Johns.  (N.  Y.)  375,  4  Am.  Dec.  372. 

As  against  Indorser.  —  The  holder  of  an  in- 
dorsed check  may  recover  against  the  in- 
dorser, on  a  promise  to  pay  after  maturity, 
without  direct  proof  of  demand  and  notice; 
and  whether  the  indirect  proof  is  sufficient, 
should  be  left  to  the  jury  '  Tebbetts  v.  Dowd, 
23  We  :d.  (N  .Y.)  379. 

4.  Tender  of  Payment  by  Drawee  —  What  Con- 
stitutes Demand. — Simpson  7/.  Pacific  Mut.  L. 
Ins.  Co..  44  Cai.  139.  In  this  case  the  che~k 
w  drawn  at  about  nine  o'clock  in  the  morn- 
ing, and  immediately  thereafter  was  presented 
at  the  bank  and  payment  tendered,  but  the 
holder  declined  to  accept  the  money,  prefer- 
ring to  hold  the  check  temporarily,  being  satis- 
fied that  it  was  good.  The  check  was  again 
presented  at  two  o'clock  of  the  same  day,  at 
which  time,  however,  the  bank  had  suspended. 
Crockett.  J  ,  delivering  the  opinion  of  the 
court,  said:  "  The  question  is  novel  and  not 
free  from  difficulty,  but  we  shall  be  materially 
aided  in  its  solution  by  first  ascertaining  with 
accuracy  what  are  the  elements  which  consti- 
tute a  presentation  for  payment  in  its  legal 


sense.  The  presenting  of  a  check  for  pay- 
ment implies  that  the  holder  of  it  desires  and 
is  ready  and  willing  to  accept  payment.  It 
would  be  a  contradiction  in  terms  to  fay  that 
the  holder  of  a  check  presented  it  for  payment, 
intending  and  averring  at  the  time  that  he 
would  not  accept  payment.  If  he  should  present 
it  for  the  sole  purpose  of  ascertaining  whether 
the  signature  was  genuine,  or  whether  the 
drawer  had  funds  to  his  credit,  or  merely  for 
the  purpose  of  being  identified  as  the  person 
entitled  to  payment,  not  intending  then  to  pre- 
sent it  for  payment,  it  is  clear  that  this  would 
not  constitute  a  demand  of  payment,  which,  in 
its  very  nature,  imports  a  willingness  on  the 
part  of  the  holder  to  accept  the  money  at  that 
time.  But  if  the  check  is  presented  for  pay- 
ment with  the  present  intention  in  the  mind 
of  the  holder  to  accept  the  money  if  tendered, 
this  must  be  deemed  to  be  a  demand  of  pay- 
ment for  all  purposes  affecting  the  rights  of 
the  drawer,  even  though  the  holder  should 
afterwards  change  his  purpose  and  decline  to 
accept  the  money  when  tendered  by  the  bank. 
Having  once  demanded  payment  in  due  form 
and  within  the  proper  time,  and  the  bank 
being  then  and  there  ready  and  willing  and 
offering  to  pay  the  check,  the  holder  is  not  at 
liberty  after  this  to  retract  or  waive  his  de- 
mand and  decline  to  accept  payment  without 
thereby  releasing  the  drawer  from  further  lia- 
bility on  the  check.  If  the  holder  declines  to 
accept  payment  when  it  is  tendered  on  a 
proper  demand  the  liability  of  the  drawer 
ceases,  for  the  reason  that  his  undertaking 
was  that  the  check  would  be  paid  when  pay- 
ment should  be  first  demanded  in  due  form 
and  within  the  proper  lime;  but  he  does  not 
undertake  that  it  will  be  paid  on  a  second  de- 
mand, when  payment  has  been  tendered  and 
refused  on  a  prior  demand  made  in  due  form 
and  within  the  proper  time." 

5.  Presentment  by  Post.  —  Hey  wood  v.  Pick- 
ering, L.  R.  9  Q.  B.  428. 

In  Bailev  v.  Bodcnham,  16  C.  B.  N.  S.  288, 
ill  E.  C.  L.  288,  33  L.  J.  C.  P.  252,  10 
L.  T.  N.  S.  422,  Erie,  C.  J.,  and  Bylcs, 
J.,  thought  that  sending  a  check  by  post 
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Even  though  it  be  held  that  presentment  by  mail  be  proper,  yet  if  the 
money  does  not  come  back  in  due  course,  or  is  not  heard  from,  notice  of  dis- 
honor must  be  given.1 

As  to  the  Selection  of  Correspondents  to  whom  the  forwarding  bank  transmits  the 
paper  for  collection,  reference  is  made  to  a  former  article  in  this  work,  where 
the  subject  in  all  its  phases  is  discussed.2 

9.  When  Overdue.  —  While  no  precise  time  can  be  stated  as  a  period  after 
which  a  check  can  be  said  to  be  overdue,  but  the  facts  and  circumstances  of 
each  case  must  determine  the  question,  it  may  be  said  that  equitable  defenses 
may  be  allowed  when  the  delay  in  presentment  is  such,  in  the  light  of  sur- 
rounding circumstances,  as  to  put  a  reasonably  prudent  man  upon  inquiry.3 

Delivery.  —  As  a  check  has  no  inception  until  delivery,  a  party  negotiating 
for  it  is  not  bound  to  inquire  further  after  ascertaining  that  it  was  in  fact 
delivered  on  the  day  it  was  offered  to  him.4 

VI.  Certified  Checks  —  1.  Mode  of  Certification  —  General  Rule.  —  Unless 
expressly  provided  otherwise  by  statute,  no  special  manner  of  accepting  or 
certifying  a  check  is  necessary,  but  any  words  or  expressions  intended  to  be  an 
acceptance  by  the  bank  will  be  sufficient,  whether  it  be  signed  or  not ; 


to  a  banker  might  be  a  good  presentment 
of  a  check;  and  in  Prideaux  v.  Criddle,  L. 
R.  4  Q.  B.  461,  Lush,  J.,  was  of  opinion  that 
a  presentment  through  the  post  office  was  a 
reasonable  mode  of  presentment.  See  also 
Hare  v.  Henty,  10  C.  B.  N.  S.  65,  100  E.  C.  L. 
65,  4  L.  T.  N.  S.  363,  30  L.  J.  C.  P.  302.  Al- 
though these  cases  seem  to  countenance  pre- 
sentment by  mail,  yet  there  is  no  express 
adjudication  that  it  is  proper. 

In  Farwell  v.  .Curtis,  7  Biss.  (U.  S.)  162, 
Hopkins,  J.,  says:  "  In  Morse  on  Banking, 
page  334,  he  says  it  is  a  good  presentment, 
and  cites  for  his  authority  Bailey  v.  Boden- 
ham,  16  C.  B.  N.  S.  288,  111  E.  C.  L.  288,  33  L. 
J.  C.  P.  252,  10  L.  T.  N.  S.  422.  I  have  exam- 
ined that  case,  and  it  gives  some  countenance 
to  his  assertion,  but  I  think  the  point  is  not 
absolutely  decided.  In  these  days  when  such 
facilities  are  furnished  by  express  companies 
for  presentation  at  distant  places  there  is  no 
reason  for  adopting  a  less  direct  or  effective 
mode  to  accomplish  the  object." 

1.  Farwell  v.  Curtis,  7  Biss.  (U.  S.)  163. 

So,  in  Shipsey  v.  Bowery  Nat.  Bank,  59  N. 
Y.  485,  where  the  defendant,  who  had  trans- 
mitted a  check  through  the  mail  for  collec- 
tion, did  not  discover  its  loss  for  nearly  three 
weeks,  although  a  few  days  sufficed  for  the 
return  of  the  mail,  it  was  held  that  the  defend- 
ant was  chargeable  with  negligence  in  not 
sooner  discovering  the  loss  and  notifying  the 
plaintiff;  and  the  latter  having  sustained  dam- 
age by  reason  thereof  was  entitled  to  recover. 

2.  See  the  title  Banks  and  Banking,  vol.  3, 
p.  809. 

3.  When  Considered  Overdue.  —  Chitty  on  Bills, 
276;  London,  etc.,  Banking  Co.  v.  Groome.  8 
Q.  B.  Div.  288,  21  Am.  L.  Reg.  N.  S.  770; 
Matter  of  Brown,  2  Story  (U.  S.)  502;  Ames  v. 
Meriam,  98  Mass.  294;  Rochester  First  Nat. 
Bank  v.  Harris,  108  Mass.  514;  Cowing  v.  Alt- 
man,  71  N.  Y.  441,  27  Am.  Rep.  70. 

In  Rothschild  v.  Corney,  9  B.  &  C.  388,  17 
E.  C.  L.  402,  Lord  Tenterden  said:  "  It  can- 
not be  laid  down  as  matter  of  law  that  a 
party  taking  a  cheque  after  any  fixed  time 
from  its  date  does  so  at  his  peril;  and  there- 
to 


fore  the  mere  fact  of  the  defendants  having 
taken  the  cheques  six  days  after  they  bore 
date,  from  a  person  who  had  not  given  value 
for  them,  did  not  entitle  the  plaintiff  to  a  ver- 
dict. It  was,  indeed,  a  circumstance  to  be 
taken  into  consideration  by  the  jury  in  deter- 
mining whether  the  defendants  had  taken  the 
cheques  under  circumstances  which  ought  to 
have  excited  the  suspicions  of  prudent  men." 

Illustrations.  —  A  check  has  been  held  to  be 
stale  and  overdue  when  there  had  been  a 
delay  of  five  months,  Newton  First  Nat. 
Bank  v.  Need,  29  Iowa  249;  fourteen  months, 
Cowing  v.  Altman,  71  N.  Y.  436,  27  Am.  Rep. 
70;  two  and  one-half  years,  Skillman  v.  Titus, 
32  N.  J.  L.  96. 

In  Lancaster  Bank  v.  Woodward,  18  Pa.  St. 
357.  57  Am.  Dec.  618,  the  maker  of  a  check  for 
six  hundred  dollars  paid  that  amount  to  the 
holder  the  day  before  the  time  named  therein 
for  payment.  The  check  was  not  delivered 
up  to  the  drawer,  and  more  than  a  year  after 
it  was  due  was  presented  to  the  bank  on  which 
it  was  drawn,  and  paid.  The  drawer  had  no 
funds  in  the  bank  when  the  check  was  drawn, 
and  only  about  thirteen  dollars  when  it  fell 
due  and  when  it  was  paid.  It  was  held  that 
the  circumstances  were  sufficient  to  put  the 
bank  on  inquiry;  that  the  check  being  long 
overdue,  the  bank  must  be  presumed  to  have 
taken  it  on  the  credit  of  the  indorser,  and 
could  not  recover  from  the  drawer. 

Not  Overdue.  —  The  lapse  of  two  or  three 
days  after  the  date  of  a  check  is  not  sufficient 
to  put  a  party  who  received  the  same  for  a 
valid  consideration,  upon  inquiry  as  to  the 
consideration  on  which  it  was  drawn.  Laber 
v.  Steppacher,  103  Pa.  St.  81;  Walker  v. 
Geisse,  4  Whart.  (Pa.)  252,  33  Am.  Dec.  60. 
Checks  have  been  held  to  be  negotiable  and 
not  overdue,  after  a  delay  of  ten  days,  Ames 
v.  Meriam,  98  Mass.  294;  six  days,  Rothschild 
v.  Corney,  9  B.  &  C.  388,  17  E.  C.  L.  402;  four 
days,  Rochester  First  Nat.  Bank  v.  Harris, 
108  Mass.  514;  one  month,  Lester  v.  Given,  8 
Bush  (Ky.)  357. 

4.  Cowing  v.  Altman,  71  N.  Y.  435,  27  Am. 
Rep.  70. 
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although  it  is  customary  for  the  bank  officer  to  write  or  stamp  the  words 
■"good  "  or  "certified,"  and  mark  with  his  signature  or  initials.1 

Verbal  Acceptance.  —  So  it  has  been  held  that  a  verbal  certification  is  sufficient,2 
except  when  the  drawer  has  no  funds,  because  in  this  case  such  a  promise, 
being  to  pay  the  debt  of  another,  cannot  be  enforced  under  the  statute  of 
frauds.3 

By  Telegraph  —  identification.  —  It  has  been  held  that  certification  or  acceptance 
may  also  be  by  telegraphic  communication  when  the  check  is  sufficiently 
identified.4 

Certification  May  Also  be  Implied  from  the  acts  of  the  bank.5 


1.  Certification  of  Checks  —  England.  —  By  i 
&  2  Geo.  IV.,  c.  78,  §  2;  19  &  20  Vict.,  c.  97, 
§  7,  acceptance  must  be  in  writing. 

In  some  of  the  states  certification  is  re- 
quired to  be  in  writing;  as  in 

Maine. — Acceptance  must  be  in  writing. 
Rev.  Stat.,  §  533.  See  Springfield  Bank  v. 
Springfield  First  Nat.  Bank,  30  Mo.  App.  271; 
Flato  v.  Mulhall,  72  Mo.  522. 

Michigan.  —  And  the  same  is  true  in  Michi- 
gan. How.  Stat.,  §  1583.  See  Brennan  v.  Mer- 
chants', etc.,  Nat.  Bank,  62  Mich.  343. 

New  York.  —  A  check  is  held  to  be  a  bill  of 
exchange  within  a  statute  requiring  accept- 
ance of  a  bill  of  exchange  to  be  in  writing. 
Risley  v.  Phenix  Bank,  83  N.  Y.  318,  38  Am. 
Rep.  421;  Harker  v.  Anderson,  21  Wend.  (N. 
Y.)  372;  §  1  N.  Y.  Rev.  Stat.  768,  §  6. 

See  the  title  Bills  of  Exchange  and  Promis- 
sory Notes,  vol.  4,  p.  213  et  seq. 

2.  Verbal  Acceptances —  England.  —  Clarke  v. 
Cock,  4  East  72;  Lumley  v.  Palmer,  2  Stra. 
1000;  Julian  v.  Shobrooke,  2  Wils.  9;  Powell 
■v.  Monnier,  1  Atk.  613;  Pillans  v.  Mierop,  3 
Burr.  1663. 

United  States.  —  Espy  v.  Cincinnati  Bank,  18 
Wall.(U.  S.)  604. 

Connecticut.  — Jarvis  v.  Wilson,  46  Conn.  90, 
33  Am.  Rep.  18. 

Illinois.  —  Sturges  v.  Chicago  Fourth  Nat. 
Bank,  75  111.  595;  Nelson  v.  Chicago  First 
Nat.  Bank,  48  111.  36,  95  Am.  Dec.  510. 

Massachusetts.  —  Pierce  v.  Kittredge,  115 
Mass.  374;  Dunavan  v.  Flynn,  118  Mass.  539. 

Nebraska.  —  Farmers',  etc.,  Bank  v.  Dun- 
bier,  32  Neb.  487. 

New  Hampshire.  —  Barnet  v.  Smith,  30  N. 
H.  256,  64  Am.  Dec.  290. 

New  York.  —  Pope  v.  Albion  Bank,  59  Barb. 
(N.  Y.)  226. 

In  Pope  v.  Albion  Bank,  59  Barb.  (N.  Y.) 
238,  the  following  language  was  used:  "  Any 
language,  whether  verbal  or  written,  em- 
ployed by  an  officer  of  a  banking  institution 
whose  duty  it  is  to  know  the  financial  stand- 
ing and  credit  of  its  customers,  representing 
that  a  check  drawn  upon  it  is  good  and  will 
be  paid,  estops  the  bank  from  thereafter 
denying,  as  against  a  bona  fide  holder  of  the 
check,  the  want  of  funds  to  pay  the  same. 
This  doctrine  should  be  most  rigidly  applied 
as  against  the  banks." 

3.  Where  Drawer  Has  No  Funds  —  Statute  of 
Frauds.  —  Morse  v.  Massachusetts  Nat.  Bank, 
1  Holmes  (U.  S.)  209.  In  this  case  it  was 
held  that  "  a  verbal  agreement  by  a  bank, 
made  with  the  payee,  on  presentment  of  a 
check  on  the  bank,  the  bank  then  having  no 
funds  of  the  drawer  on  deposit,  to  pay  the 
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check  if  the  payee  will  deposit  it  in  another 
bank,  so  that  it  shall  be  presented  for  pay- 
ment through  the  clearing  house,  is  within  the 
statute  of  frauds."  But  the  court  said  that 
it  would  be  otherwise  "  when  the  acceptor 
has  funds  of  the  drawer  in  his  hands,"  for,  in 
such  case,  the  drawer's  undertaking  is  "  to 
pay  his  own  debt  to  the  drawer,  the  owner  of 
the  funds." 

4.  Acceptance  by  Telegraph. —  In  North 
Atchison  Bank  v.  Garretson,  51  Fed.  Rep. 
168,  the  holder  wired  the  drawee  as  follows: 
"  Will  you  pay  James  Tate's  check  on  you, 
$22,000?  Answer;  "  to  which  the  drawee  re- 
plied: "  James  Tate  is  good.  Send  on  your 
paper; "  and  the  court  held  that  this  con- 
stituted a  contract  to  pay  on  presentment. 
So,  in  Henrietta  Nat.  Bank  v.  State  Nat. 
Bank,  80  Tex.  648,  26  Am.  St.  Rep.  773, 
where  the  plaintiff  wired  the  defendant :  "  Will 
you  pay  I.'s  check  for  $1800  on  presenta- 
tion?" and  the  defendant  replied :  "Yes,  will 
pay  the  Ikard  check,"  it  was  held  that  the  tele- 
gram sufficiently  identified  the  check  to  sus- 
tain an  action  for  breach  of  the  promise  to  pay. 

5.  When  Certification  Implied.  —  Saylor  v. 
Bushong,  100  Pa.  St.  23,  45  Am.  Rep.  353, 
where  it  was  held  that  when  a  depositor  set- 
tles his  account  with  the  bank  and  leaves  the 
exact  amount  of  an  outstanding  check  ex- 
pressly for  its  payment,  and  the  bank  tacitly 
retains  the  money,  and  settles  on  that  basis, 
it  is  liable  to  the  holder  on  the  implied  accept- 
ance. 

As  to  the  effect  of  retention  by  the  drawee, 
see  infra,  this  title,  Payment. 

The  fact  that  a  cashier  places  a  check,  drawn 
on  his  bank,  on  the  canceling  fork  by  mis- 
take, does  not  amount  to  an  acceptance  of  the 
check  or  prevent  his  declining  to  pay  it,  or 
returning  it,  on  finding  that  it  is  not  in  proper 
form  or  that  the  drawer  has  no  funds  to  meet 
it.  National  Bank  v.  Lafayette  Second  Nat. 
Bank,  69  Ind.  479,  35  Am.  Rep.  236. 

To  warrant  the  inference  of  acceptance  from 
conduct,  it  seems  that  the  circumstances  must 
clearly  indicate  such  an  intention  on  the  part 
of  the  drawee.  Mere  detention  does  not  con- 
stitute an  implied  acceptance,  and  a  condi- 
tional acceptance  is  not  enforceable  until 
complete  fulfilment  of  the  condition.  State 
Nat.  Bank  v.  Boettcher,  5  Colo.  185,  40  Am. 
Rep.  142. 

Conditional  Acceptance.  —  A  conditional  ac- 
ceptance may  be  made,  as  where  a  bank, 
having  no  funds  of  the  drawer  in  its  hands 
at  the  time,  certifies  that  it  will  pay  the 
check  whenever  a  draft,  left  with  it  for  col- 
lection by  the  drawer,  and  sufficient  in  amount 
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Place  Where. —  It  may  be  said  to  be  a  rule  that  when  the  power  is  conferred 
upon  an  agent  to  certify  checks  it  can  be  exercised  only  in  the  usual  mode  and 
at  the  place  of  business  of  the  bank.1 

2.  Who  May  Certify  Checks.  —  The  president,2  cashier,3  and  teller  4  may  by 
virtue  of  their  positions  bind  the  bank  by  certifying  checks  when  presented  to 
them  in  the  due  course  of  business. 

Custom.  — And  it  has  been  held  that  the  authority  of  one  certifying  a  check 
for  the  bank  might  be  shown  by  evidence  of  a  course  of  dealing  as  between 
himself,  his  principal,  and  the  bank's  customers.5 

When  Out  of  Usual  Course.  —  But  if  it  is  apparent  that  the  check  was  not  drawn 
in  the  usual  course  of  business,  and  is  not  a  commercial  check,  the  certification 
by  an  agent,  the  cashier,  for  instance,  does  not  bind  the  bank.6 

Where  There  Are  No  Funds.  —  When,  however,  the  agent  is  authorized  to  certify 
checks,  the  fact  that  he  transgresses  his  authority  and  certifies  checks  where 
the  drawer  has  no  funds  will  not  relieve  the  bank  of  responsibility  to  an  inno- 
cent holder.7 


for  the  purpose,  shall  be  paid.  The  Act  of 
Congress,  of  March  3,  1869,  making  it  unlaw- 
ful for  a  national  bank  to  certify  checks  un- 
less the  drawer  has  funds,  was  not  violated  by 
Buch  an  acceptance.  National  Bank  v.  Na- 
tional Bank,  7  W.  Va.  544.  See  the  title 
National  Banks. 

1.  Place  of  Certification. —  In  Bullard  v.  Ran- 
dall, 1  Gray  (Mass.)  607,  61  Am.  Dec.  433, 
Shaw,  C.  J.,  said:  "  Were  it  the  practice  of 
banks  to  accept  checks  and  thereby  bind  the 
bank  to  their  payment,  it  would  be  necessary 
to  keep  a  separate  account  with  the  depositor 
in  which  all  such  acceptance  should  be 
charged;  such  acceptance  being  as  effectual 
a  reduction  of  the  deposit  as  actual  payment, 
making  the  bank  from  the  time  of  such 
acceptance  a  debtor  to  the  holder,  and  dis- 
charging them  as  debtor  to  the  drawer;  other- 
wise a  bank  would  never  know,  on  the 
presentation  of  a  check,  whether  the  drawer 
has  funds  to  pay  it  or  not.  But  if  it  must  be 
presented,  accepted,  and  charged  before  it  can 
avail  the  holder,  this  must  necessarily  be  done 
at  the  bank,  and  the  verbal  assent  of  the 
cashier  elsewhere  could  not  avail  the  holder." 

2.  President.  —  2  Daniel  Neg.  Inst.  (4th  ed.), 
§  1609;  Claflin  v.  Farmers',  etc.,  Bank,  25  N. 
Y.  293;  Wild  v.  Passamaquoddy  Bank,  3 
Mason  (U.  S.)  506. 

3.  Cashier  —  United  States.  —  Merchants' 
Bank  v.  State  Bank,  10  Wall.  (U.  S.)  648; 
Sheriff  v.  Webb,  no  U.  S.  7. 

New  York.  —  Pope  v.  Albion  Bank,  59 
Barb.  (N.  Y.)  226;  Cooke  v.  State  Nat.  Bank, 
52  N.  Y.  96;  Farmers',  etc.,  Bank  v.  Butch- 
ers', etc.,  Bank,  16  N.  Y.  125;  Commercial 
Bank  v.  Norton,  1  Hill  (N.  Y.)  501;  Vergennes 
Bank  v.  Warren,  7  Hill  (N.  Y.)  94;  North 
River  Bank  v.  Aymar,  3  Hill  (N.  Y.)  262. 

As  to  the  authority  of  the  cashier,  Mr.  Jus- 
tice Swayne,  in  Merchants'  Bank  v.  State 
Bank,  10  Wall.  (U.  S.)  649,  said:  "  It  is  his 
duty  to  receive  all  the  funds  which  come  into 
the  bank,  and  to  enter  them  upon  its  books. 
The  authority  to  receive  implies  and  carries 
with  it  authority  to  give  certificates  of  deposit 
and  other  proper  vouchers.  Where  the  money 
is  in  the  bank  he  has  the  same  authority  to 
certify  a  check  to  be  good,  charge  the  amount 
to  the  drawer,  appropriate  it  to  the  payment 
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of  the  check,  and  make  the  proper  entry  on  the 
books  of  the  bank.  This  he  is  authorized  to 
do  virtute  officii.  The  power  is  inherent  in 
the  office.  *  *  *  Tellers  and  other  subor- 
dinate officers  may  be  appointed,  but  they  are 
under  his  direction,  and  are,  as  it  were,  the 
arms  by  which  designated  portions  of  his  va- 
rious functions  are  discharged.  A  teller  may 
be  clothed  with  the  power  to  certify  checks, 
but  this  in  itself  would  not  affect  the  right  of  the 
cashier  to  do  the  same  thing.  The  directors 
may  limit  his  authority  as  they  deem  proper, 
but  this  would  not  affect  those  to  whom  the 
limitation  was  unknown." 

Assistant  Cashier,  —  It  is  held,  however,  that 
in  the  absence  of  proof  of  prior  practice  or 
usage,  the  certification  of  the  assistant  cashier 
will  not  bind  the  bank  even  in  favor  of  a  bona 
fide  holder.  Pope  t.  Albion  Bank,  59  Barb. 
(N.  Y.)  226. 

4.  Teller.  —  Clews  v.  Bank  of  New  York  Nat. 
Banking  Assoc.,  114  N.  Y.  70,  89  N.  Y.  418, 
42  Am.  Rep.  303,  105  N.  Y.  398;  Farmers', 
etc.,  Bank  v.  Butchers',  etc.,  Bank,  16  N.  Y. 
126;  Irving  Bank  v.  Wetherald,  36  N.  Y.  335. 

In  Meads  v.  Merchants'  Bank,  25  N.  Y.  146, 
82  Am.  Dec.  331,  the  bank  was  held  liable 
though  the  teller  had  fraudulently  certified  a 
check  to  be  good. 

Massachusetts.  —  The  contrary  was  held  in 
Mussey  v.  Eagle  Bank,  9  Met.  (Mass.)  306, 
and  as  to  a  usage  upholding  the  agency  the 
court  said  that  such  a  usage  would  be  bad  and 
could  not  be  upheld. 

For  Further  Treatment  of  this  subject,  see  the 
title  Officers  and  Agents  (of  Private  Cor- 
porations). 

5.  Custom.  —  Hill  v.  Nation  Trust  Co.,  108 
Pa.  St.  1,  56  Am.  Rep.  189.  See  the  opinion 
of  Mr.  Justice  Harlan  in  Sheriff  v.  Webb,  no 
U.  S.  7. 

6.  Dorsey  v.  Abrams,  85  Pa.  St.  299,  27  Am. 
Rep.  657. 

Post-dated  Check.  —  A  post-dated  check  certi- 
fied before  maturity  does  not  bind  the  bank. 
Clarke  Nat.  Bank  v.  Albion  Bank,  52  Barb. 
(N.  Y.)  592. 

7.  Where  Drawer  Is  Without  Funds.  —  Hill  v. 
Nation  Trust  Co.,  108  Pa.  St.  1,  56  Am.  Rep. 
189. 

In  Washington  Second  Nat.  Bank  v.  Aver- 
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Oflicer  Certifying  His  Own  Check.  —  An  officer  or  agent  of  a  bank  who  in  general 
terms  is  authorized  by  a  by-law  or  otherwise  to  certify  checks  drawn  upon  the 
bank,  cannot  certify  his  own  check  when  he  has  no  funds  to  his  credit,  so  as 
to  make  the  bank  liable,  in  accordance  with  the  rule  of  law  that  an  agent 
cannot  put  himself  in  a  position  of  hostility  to  his  principal.1 

3.  Effect  Of  Certification  —  a.  IN  GENERAL — Equivalent  to  Acceptance  of  Bill  of 

Exchange.  —  As  a  general  proposition  it  may  be  said  that  the  certification  of  a 
check  by  a  bank  is  equivalent  to  the  acceptance  of  a  bill  of  exchange  by  the 
drawee.2    For,  by  certifying  a  check  the  bank  represents  that  the  signature  of 


-ell,  2  App.  Cas.  (D.  C.)  470,  it  was  held  that  a 
bank  whose  teller,  with  the  cashier's  knowl- 
edge, received,  after  banking  hours,  a  post- 
dated check,  which  he  promised  to  pay  when 
due,  and  entered  the  amount  to  the  credit  of  the 
holder,  who  was  not  a  depositor,  was  liable  to 
the  holder  in  an  action  for  money  had  and 
received,  when  the  drawer's  deposit  was  suffi- 
ciently large  to  pay  it  on  the  morning  when  it 
became  due,  but  his  account  was  overdrawn  at 
the  close  of  banking  hours  on  that  day. 

Certification  in  Violation  of  National  Banking 
Laws. — Under  the  National  Bank  Act,  U.  S.  Rev. 
Stat.,  §  520,  which  makes  it  unlawful  for  any 
national  bank  to  certify  any  check  unless  the 
drawer  has  on  deposit  money  sufficient  to  meet 
the  same,  and  declares  that  a  check  so  certified 
shall  be  a  valid  obligation  against  the  bank, 
does  not,  as  between  the  parties,  invalidate  a 
pledge  of  bonds  made  by  the  drawer  of  such 
check  to  secure  the  indebtedness  thereby 
credited  from  him  to  the  bank  when  the  trans- 
action has  been  completed  by  the  payment  of 
the  check.  Thompson  v.  St.  Nicholas  Nat. 
Bank,  146  U.  S.  240.  See  the  title  National 
Banks. 

1.  Officer  Certifying  His  Own  Check.  —  Claflin 
v.  Farmers',  etc.,  Bank,  25  N.  Y.  294,  2  Am. 
L.  Reg.  N.  S.  92. 

In  such  a  case  the  fact  that  the  name  of  the 
drawer  is  identical  with  that  of  the  certifying 
agent  is  sufficient  to  put  third  parties  upon 
inquiry.  Claflin  v.  Farmers',  etc.,  Bank,  2 
Am.  L.  Reg.  N.  S.  92;  Jackson  v.  King,  5 
Cow.  (N.  Y.)  237,  15  Am.  Dec.  468;  Jackson 
v.  Goes,  13  Johns.  (N.  Y.)  518,  7  Am.  Dec.  399; 
Hatcher  v.  Rocheleau,  18  N.  Y.  86. 

In  Lee  v.  Smith,  84  Mo.  304.  54  Am.  Rep. 
101,  Martin,  C,  delivering  the  opinion  of  the 
court,  said:  "  It  is  unnecessary  to  consider 
whether  the  cashier  of  a  bank  has  authority, 
as  such,  to  certify  the  existence  of  funds  in 
the  absence  of  actual  deposits,  for  no  such 
general  authority,  if  possessed  by  him,  would 
justify  him  in  certifying  his  own  check,  or  in 
issuing,  as  he  did  in  this  case,  a  certificate  of 
deposit  to  himself.  He  could  not  do  this  with- 
out representing  both  sides  to  the  transaction, 
thus  perfecting  a  contract  through  only  one 
consenting  mind,  a  thing  positively  forbidden 
to  agents  and  trustees  in  every  department  of 
agency  and  trust.  The  law  will  not  permit 
an  agent's  private  interest  to  come  between 
himself  and  his  principal.  *  *  *  Accord- 
ingly when  Mr.  A.,  as  cashier  of  the  bank, 
certified  that  Mr.  A.  had  deposited  the  money 
called  for  in  these  certificates,  and  that  the 
bank  would  pay  to  his  order  the  amounts  so 
deposited,  upon  return  of  the  certificates,  he 
undertook  to  bind  his  principal  in  a  method 


forbidden  by  law.  Therefore,  these  certifi- 
cates were  presumptively  void  upon  their  face, 
a  fact  which  must  have  been  apparent  to  Mr. 
L.  [the  holder]  or  any  one  else  inspecting 
them.  The  plaintiff,  on  accepting  them,  could 
not  maintain  that  he  was  a  bona  fide  holder 
without  notice  of  the  cashier's  want  of  author- 
ity to  bind  the  bank  in  issuing  them.  No  im- 
plied authority  in  the  cashier  could  arise  from 
the  general  course  of  business  in  the  bank. 
Nothing  short  of  a  subsequent  confirmation  of 
them  by  officers  properly  representing  the 
bank  could  give  to  them  any  force  or  validity 
whatever." 

2.  Effect  of  Certification.  —  In  Robson  v.  Ben- 
nett, 2  Taunt.  389,  Lord  Mansfield  says,  con- 
cerning the  custom  of  marking  checks  "  good"  : 
"  The  effect  of  that  marking  is  similar  to  the 
accepting  of  a  bill;  for  he  [the  banker]  admits 
hereby  assets,  and  makes  himself  liable  to 
pay." 

And  in  Merchants'  Bank  v.  State  Bank,  10 
Wall.  (U.  S.)  647,  Mr.  Justice  Swayne  says: 
"  By  the  law  merchant  of  this  country  the 
certificate  of  the  bank  that  a  check  is  good  is 
equivalent  to  acceptance.  It  implies  that  the 
check  is  drawn  upon  sufficient  funds  in  the 
hands  of  the  drawee,  that  they  have  been  set 
apart  for  its  satisfaction,  and  that  they  shall 
be  so  applied  whenever  the  check  is  presented 
for  payment.  It  is  an  undertaking  that  the 
check  is  good  then  and  shall  continue  good, 
and  this  agreement  is  as  binding  on  the  bank 
as  its  notes  of  circulation,  a  certificate  of  de- 
posit payable  to  the  order  of  the  depositor,  or 
any  other  obligation  it  can  assume.  The  ob- 
ject of  certifying  a  check,  as  regards  both  par- 
ties, is  to  enable  the  holder  to  use  it  as  money. 
The  transferee  takes  it  with  the  same  readi- 
ness and  sense  of  security  that  he  would  take 
the  notes  of  the  bank.  It  is  available,  also,  to 
him  for  all  the  purposes  of  money.  *  *  # 
The  practice  of  certifying  checks  has  grown 
out  of  the  business  needs  of  the  country. 
They  enable  the  holder  to  keep  or  convey  the 
amount  specified  with  safety.  They  enable 
persons  not  well  acquainted  to  deal  promptly 
with  each  other,  and  they  avoid  the  delay  and 
risks  of  receiving,  counting,  and  passing  from 
hand  to  hand  large  sums  of  money.  It  is  com- 
puted by  a  competent  authority  that  the  aver- 
age daily  amount  of  such  checks  in  use  in  ihe 
city  of  New  York,  throughout  the  year,  is  not 
less  than  one  hundred  millions  of  dollars.  We 
could  hardly  inflict  a  severer  blow  upon  the 
commerce  and  business  of  the  country  than 
by  throwing  a  doubt  upon  their  validity." 

Negotiable  Instruments  Law  of  New  York.  — 
By  this  act,  passed  in  1807,  it  is  provided  in 
article  xvii.:    "  Where  a  check  is  certified  by 
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the  drawer  is  genuine;  that  the  drawer  has  funds  in  the  bank  sufficient  to  pay 
the  check;  that  it  will  retain  said  funds  and  pay  them  to  the  holder:  the 
inquiry  of  the  holder  and  the  responsibility  of  the  bank  being,  in  reason,  con- 
sidered to  relate  exclusively  to  those  facts  of  which  the  bank  is  presumed  to* 
have  knowledge.1 

Signature  Forged.  —  So  the  bank  will  be  liable  to  a  bona  fide  holder  of  a  certi- 
fied check  when  the  signature  turns  out  to  be  a  forgery.2 

Genuineness  of  Indorsement.  —  But  by  certification  the  drawee  bank  does  not 
admit  or  guarantee  the  genuineness  of  any  indorsement.3 

Genuineness  of  Body  of  Check.  —  Nor  does  it  guarantee  the  genuineness  of  the 
body  of  the  check  ;  so  that  the  certification  of  a  raised  check  without  negligence 
on  the  part  of  the  bank  will  not  make  the  bank  liable,  and  if  the  bank  pays 
such  a  check  without  negligence  on  its  part  the  money  may  be  recovered  by  it.4 


the  bank  on  which  it  is  drawn  the  certificate  is 
equivalent  to  an  acceptance,"  §323.  "  Where 
the  holder  of  a  check  procures  it  to  be  ac- 
cepted or  certified  the  drawer  and  all  indorsers 
are  discharged  from  liability  thereon,"  §  324. 
"  A  check  of  itself  does  not  operate  as  an 
assignment  of  any  part  of  the  funds  to  the 
credit  of  the  drawer  with  the  bank,  and  the 
bank  is  not  liable  to  the  holder,  unless  and 
until  it  accepts  or  certifies  the  check,"  §  325. 

1.  United  States.  —  Merchants'  Bank  v.  State 
Bank,  10  Wall.  (U.  S.)  604;  Espy  v.  Cincinnati 
Bank,  18  Wall.  (U.  S.)  604. 

California.  —  Simpson  v.  Pacific  Mut.  L. 
Ins.  Co.,  44  Cal.  139. 

Illinois.  —  Rounds  v.  Smith,  42  111.  245. 

Indiana.  —  Parke  v.  Roser,  67  Ind.  500,  33 
Am.  Rep.  102. 

New  York.  —  Farmers',  etc.,  Bank  v.  Butch- 
ers', etc.,  Bank,  14  N.  Y.  623,  28  N.  Y.  425; 
Nolan  v.  National  Banking  Assoc.,  67  Barb. 
(N.  Y.)  33;  Security  Bank  v.  National  Bank  of 
Republic,  67  N.  Y.  458,  23  Am.  Rep.  129; 
Claflin  v.  Farmers',  etc.,  Bank,  25  N.  Y.  297; 
Clews  v.  Bank  of  New  York  Nat.  Banking 
Assoc.,  89  N.  Y.  418,  42  Am.  Rep.  303,  114  N. 
Y.  70;  Lynch  v.  Jersey  City  First  Nat.  Bank, 
107  N.  Y.  179,  1  Am.  St.  Rep.  803;  Stevens \v. 
Corn  Exch.  Bank,  3  Hun  (N.  Y.)  147;  Willets 
v.  Phoenix  Bank,  2  Duer  (N.  Y.)  121 ;  Marine 
Nat.  Bank  v.  National  City  Bank,  59  N.  Y.  67, 
17  Am.  Rep.  305;  White  -'.  Continental  Nat. 
Bank,  64  N.  Y.  316,  21  Am.  Rep.  612;  Na- 
tional Bank  of  Commerce  v.  National  Me- 
chanics' Banking  Assoc.,  46  How.  Pr.  (N.  Y. 
Super.  Ct.)  378;  Barnes  v.  Ontario  Bank,  19 
N.  Y.  152;  Irving  Bank  v.  Wetherald,  36 
N.  Y.  335. 

As  was  said  in  Marine  Nat.  Bank  v.  Na- 
tional City  Bank,  59  N.  Y.  77,  17  Am.  Rep. 
305:  "  The  decisions  of  the  courts,  especially 
those  of  this  state  and  of  the  United  States, 
are  equally  uniform  as  to  the  import  and  effect 
of  a  certification  of  a  bank  check  by  the  drawee 
as  'good.'  Such  a  certificate  has  been  held  to 
be  equivalent  to  an  acceptance  of  a  bill  of  ex- 
change, and  to  be  an  admission  simply  of  the 
genuineness  of  the  signature  of  the  drawer 
and  that  there  are  funds  for  its  payment." 
See  generally  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  207  et  sea. 

Evidence  of  Usage  —  Forgery.  —  In  Security 
Bank  v.  National  Bank  of  Republic,  67  N.  Y. 
458,  23  Am.  Rep.  129,  which  was  an  action  by 
a  bank  to  recover  the  amount  paid  upon  a  raised 
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check  which  had  been  certified  by  it,  it  was  held 
that  evidence  was  inadmissible  that  by  the  cus- 
tom and  common  understanding  of  banks  and 
merchants  the  word  "certified  "  at  the  time  of 
the  certification,  when  used  in  the  certification 
of  checks,  is  construed  to  import  an  obligation 
on  the  part  of  the  certifying  bank  to  pay  the 
amount  certified  in  the  check  notwithstanding 
the  body  of  it  was  forged. 

2.  Hagen  v.  Bowery  Nat.  Bank,  64  Barb. 
(N.  Y.)  197,  6  Lans.  (N.  Y.)  490;  Farmers', 
etc.,  Bank  v.  Butchers',  etc.,  Bank,  16  N.  Y. 
125;  Commercial,  etc.,  Bank  v.  Baltimore  First 
Nat.  Bank,  30  Md.  11,  96  Am.  Dec.  554,  and 
cases  cited  above. 

3.  Genuineness  of  Indorsement.  —  Beeman  v. 
Duck,  11  M.  &  W.  251;  Vagliano  v.  Bank  of 
England,  22  Q.  B.  Div.  103;  Chicago  First 
Nat.  Bank  v.  Northwestern  Nat.  Bank,  152  111. 
296,  43  Am.  St.  Rep.  247;  Williams  v.  Drexel, 
14  Md.  566;  Marine  Nat.  Bank  v.  National 
City  Bank,  59  N.  Y.  67,  17  Am.  Rep.  305; 
Canal  Bank  v.  Albany  Bank,  1  Hill  (N.  Y.)  287. 

The  certification  of  a  check  by  the  bank  on 
which  it  is  drawn  is  an  acknowledgment  of 
the  genuineness  of  the  signature  of  the  maker, 
and  that  he  has  sufficient  funds  to  his  credit 
to  cover  the  check,  but  it  is  not  a  certificate 
that  the  signature  of  the  payee  thereon  is 
genuine.  Chicago  First  Nat.  Bank  v.  North- 
western Nat.  Bank,  40  111.  App.  640. 

4.  Genuineness  of  Body  of  Check.  —  Marine 
Nat.  Bank  v.  National  City  Bank,  59  N.  Y.  67, 
17  Am.  Rep.  305;  National  Bank  of  Commerce 
v.  National  Mechanics'  Bank  Assoc.,  55  N.  Y. 
211,  14  Am.  Rep.  232;  Clews  v.  Bank  of  New 
York  Nat.  Banking  Assoc.,  89  N.  Y.  422,  42 
Am.  Rep.  303,  114  N.  Y.  70;  National  Park 
Bank  v.  New  York  Ninth  Nat.  Bank,  46  N.  Y. 
77,  7  Am.  Rep.  310;  Security  Bank  v.  National 
Bank  of  Republic,  67  N.  Y.  458,  23  Am.  Rep. 
129. 

Statements  of  the  Rule.  —  In  Bank  of  Com- 
merce v.  Union  Bank,  3  N.  Y.  230,  Ruggles, 
J.,  in  speaking  of  the  doctrine  as  applied  to 
bills,  said:  "  There  is  no  ground  for  presum- 
ing the  body  of  the  bill  to  be  in  the  drawer's 
handwriting  or  in  any  handwriting  known  to 
the  acceptor.  *  *  *  To  require  the  drawee 
to  know  the  handwriting  of  the  residue  of  the 
bill  is  unreasonable.  It  would,  in  most  cases, 
be  requiring  an  impossibility.  Such  a  rule 
would  be  not  only  arbitrary  and  rigorous  but 
unjust." 

And  in  Clews  v.  Bank  of  New  York  Nat. 
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b.  LIABILITY  OF  BANK.  —  When  a  check  is  presented  by  the  holder  and 
certified,  the  certification  constitutes  a  new  contract  between  the  holder  and 
the  bank.  The  drawer  is  released,  and  the  bank  assumes  his  place;  it  is  as  if 
the  funds  had  been  paid  out  to  the  holder  and  redeposited  to  his  credit.1 


Banking  Assoc.,  89  N.  Y.  418,  42  Am.  Rep. 
303,  the  court  said:  "When  the  defendant 
certified  the  check  to  be  good,  it  assumed  a 
liability  like  that  of  an  acceptor  of  a  draft. 
By  the  certification  it  guaranteed  the  genuine- 
ness of  the  drawer's  signature,  and  represented 
that  it  had  funds  of  the  drawer  in  its  possession 
sufficient  to  meet  the  check,  and  it  engaged  that 
those  funds  should  not  be  withdrawn  from  it  by 
the  drawer,  to  the  prejudice  of  any  bona  fide 
holder  of  the  check;  and  the  certification  did 
not  impose  upon  the  defendant  any  further  or 
greater  responsibility.  It  did  not  import  that 
the  body  of  the  check  was  genuine  or  that  the 
funds  on  deposit  with  it  were  absolutely  ap- 
plicable to  the  payment  of  the  precise  check 
certified.  When,  therefore,  a  check  has  been 
raised  by  some  person  without  authority  be- 
fore certification,  the  certifying  bank  cannot 
be  called  upon  in  consequence  of  its  certifica- 
tion to  pay  the  amount  of  the  raised  check; 
and  when  a  bank  has  thus  certified  a  raised 
check  by  mistake  and  subsequently  pays  the 
money  thereon  without  any  culpable  negli- 
gence on  its  part,  it  can  recover  the  amount 
thus  paid  as  money  paid  by  mistake." 

Statute  of  Limitations.  —  The  statute  of  limi- 
tations does  not  begin  to  run  against  a  check 
marked  ' '  good  "  until  payment  has  been  actu- 
ally demanded  at  the  banking  house  and  re- 
fused. The  holder  of  such  a  check  does  not 
stand  in  a  different  position  from  that  of  an 
original  depositor.  Presenting  a  check  and 
having  it  certified  is  not  a  demand  for  the 
money  deposited.  Girard  Bank  v.  Penn.  Tp. 
Bank,  39  Pa.  St.  92,  80  Am.  Dec.  507. 

In  the  case  just  cited,  the  check  was  certi- 
fied Oct.  7,  1852;  the  drawer's  funds  were 
drawn  out  Oct.  10,  1854,  and  the  check  was 
not  presented  for  payment  until  Sept.  3,  1859. 
It  was  held  that  the  bank  was  liable.  See  also 
Bank  of  British  North  America  v.  Merchants' 
Nat.  Bank,  91  N.  Y.  106. 

1.  Liability  of  Bank  upon  Certification  — 
United  States.  —  Merchants'  Bank  v.  State 
Bank,  10  Wall.  (U.  S.)6o4;  Washington  First 
Nat.  Bank  v.  Whitman,  94  U.  S.  345;  Essex 
County  Nat.  Bank  v.  Montreal  Bank,  7  Biss. 
(U.  S.)  193. 

Alabama.  —  National  Commercial  Bank  v. 
Miller,  77  Ala.  168,  54  Am.  Rep.  50. 

Illinois. — Voltz  v.  National  Bank,  57  111. 
App.  360;  Drovers'  Nat.  Bank  v.  Anglo-Ameri- 
can Packing,  etc.,  Co.,  117  111.  106,  57  Am.  Rep. 
855;  Bickford  v.  Chicago  First  Nat.  Bank,  42 
111.  238,  89  Am.  Dec.  436. 

New  York. — Jersey  City  First  Nat.  Bank  v. 
Leach,  52  N.  Y.  350,  11  Am.  Rep.  708;  Freund 
v.  Importers',  etc.,  Nat.  Bank,  12  Hun  (N.  Y.) 
537;  Thomson  v.  Bank  of  British  North  Amer- 
ica, 82  N.  Y.  1;  Meads  v.  Merchants'  Bank,  25 
N.Y.  143,  82  Am.  Dec.  331.  See  also  Negotiable 
Instruments  Law  of  New  York  (1897),  art. 
xvii.,  g$S  321-325. 

"  Checks  on  a  bank  marked  '  good  '  are  to 
be  regarded  as  evidences  of  deposit  to  the  credit 


of  the  holder."  Strong,  J.,  in  Girard  Bank  v. 
Penn.  Tp.  Bank,  39  Pa.  St.  92,  80  Am.  Dec. 
507. 

In  Willets  v.  Phoenix  Bank,  2  Duer  (N.  Y.) 
121,  Oakley,  C.  J.,  thus  states  the  law:  "  When 
the  business  of  the  bank  is  properly  conducted 
it  is  the  duty  of  the  officer  certifying  the  check 
to  cause  it  to  be  immediately  charged  as  paid 
in  the  account  of  the  drawer;  and  when  this 
is  done  the  sum  thus  charged  will  remain  as  a 
deposit  in  the  bank  to  the  credit  of  the  check, 
and  be  forever  withdrawn  from  the  control  of 
the  maker,  except  as  a  holder  of  the  check. 
Such  a  deposit  stands  exactly  upon  the  same 
ground  as  every  other."  And  in  Jersey  City 
First  Nat.  Bank  v.  Leach,  52  N.  Y.  350,  11 
Am.  Rep.  708,  the  court  says:  "  The  theory  of 
the  law  is  that  where  a  check  is  certified  to  be 
good  by  a  bank,  the  amount  thereof  is  then 
charged  to  the  account  of  the  drawer  in  the 
bank  certificate  account.  Every  well-regu- 
lated bank  adopts  this  practice  to  protect 
itself.  *  *  *  It  follows  that,  after  a  check 
is  certified,  the  drawer  of  the  check  cannot 
draw  out  the  funds  then  in  the  bank  necessary 
to  meet  the  certified  check.  That  money  is  no 
longer  his." 

The  holder  of  a  certified  check,  received  in 
the  ordinary  course  of  business,  in  good  faith, 
without  notice  of  the  circumstances  under 
which  the  check  was  drawn,  and  without  any- 
thing appearing  on  the  face  of  the  check  to 
put  him  on  inquiry,  is  a  bona  fide  holder  and 
entitled  to  recover  the  amount  of  the  check 
from  the  drawee,  even  though  it  had  been 
obtained  by  the  original  payee  on  false  pre- 
tenses, and  payment  thereof  had  been  stopped 
by  the  drawer.  Nassau  Bank  v.  Broadway 
Bank,  54  Barb.  (N.  Y.)  236. 

Certification  by  Mistake  —  Revocation  of.  —  A 
bank  which  by  mistake  has  certified  a  promis- 
sory note  made  payable  at  its  banking  house 
to  be  "  good  "  can  correct  such  mistake  before 
rights  or  liabilities  have  been  incurred  or  losses 
sustained  in  consequence  of  it.  Baltimore 
Second  Nat.  Bank  v.  Western  Nat.  Bank,  51 
Md.  128,  34  Am.  Rep.  300. 

Insolvency  —  Countermanding  Certification.  — 
In  Bank  of  Republic  <'.  Baxter,  31  Vt.  101, 
there  was  an  agreement  between  the  bank  and 
its  depositor  that  the  bank  should  from  day  to 
day  certify  his  checks  for  a  larger  sum  than 
he  actually  had  on  deposit,  with  the  express 
understanding  that  he  should,  before  the  close 
of  banking  hours  on  each  day,  deposit  with  it 
a  sum  sufficient  to  make  good  his  checks 
certified  on  that  day.  Notwithstanding  this 
agreement,  it  was  held  that  the  bank  might 
countermand  the  certification  of  a  check  pro- 
cured by  the  depositor  after  his  insolvency,  it 
not  having  passed  into  the  hands  of  a  bona 
fide  holder  without  notice. 

Holder  for  Value.  —  Where  a  bank  certifies  a 
check,  which  is  afterwards  transferred  to  an 
innocent  holder  for  value,  it  cannot  set  up,  in 
defense  to  an  action  thereon,  that  it  was 
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Trust  Relation. —  The  certification  creates  no  trust  relation  between  the  bank 
and  the  holder  of  the  check,  so  as  to  give  the  holder  a  lien  upon  any  particular 
fund.  The  relationship  merely  of  debtor  and  creditor  is  established,  and  the 
bank  is  not  obliged  to  set  apart  from  its  other  funds  a  particular  sum  for  its 
payment. 1 

Transfer  without  Indorsement.  —  When  a  certified  check  is  transferred  without 
indorsement,  the  bank  is  not  estopped  by  the  certification  from  questioning  the 
validity  of  the  check.'2  But  it  is  held  that  if  the  bank  certifies  the  check  in  the 
hands  of  the  holder,  who  has  purchased  it  for  value  from  the  payee  without 
indorsement,  the  bank  is  liable  to  such  holder  for  the  amount.3 

c  Liability  of  Parties.  —  The  certification  of  a  check  is  not  in  all 
respects  like  the  acceptance  of  a  bill  of  exchange,  for  the  effect  depends  to 
some  extent  upon  the  person  in  whose  behalf  the  certification  is  made. 

Where  Drawer  Obtains  the  Certification.  —  So  if  the  drawer,  in  his  own  behalf  or  for 
his  own  benefit,  gets  his  check  certified,  and  then  gives  it  to  the  payee,  the 
drawer  is  not  discharged.4  This  is  so  even  though  the  payee  before  delivery 
requests  the  drawer  to  send  the  check  to  the  bank  for  him  and  have  it  certified.5 

But  if  the  Payee  or  Holder  Presents  the  Check,  and  has  it  certified  instead  of  securing 
payment,  then  the  drawer  is  discharged.6 


obtained  from  the  maker  fraudulently  and 
without  value,  or  that  the  name  of  the  payee 
is  fictitious,  where  the  person  obtaining  the 
check  and  the  certification  was  intended  to  be 
the  payee  by  the  maker.  Merchants'  L.  &  T. 
Co.  v.  Bank  of  Metropolis,  7  Daly  (N.  Y.)  137. 

1.  No  Trust  Relation.  —  People  v.  St.  Nicho- 
las Bank,  77  Hun  (N.  Y.)  159;  In  re  Kerr,  77 
Hun  (N.  Y.)  611 ;  In  re  Quincy,  77  Hun  (N.  Y.) 
611;  In  re  Beers,  77  Hun  (N.  Y.)  611;  In  re 
Homans,  77  Hun  (N.  Y.)  611;  In  re  Kohn,  77 
Hun  (N.  Y.)  611. 

2.  Transfer  without  Indorsement.  —  Goshen 
Nat.  Bank  v.  Bingham,  118  N.  Y.  349. 

The  certification  says  that  the  drawer  has 
money,  and  that  the  bank  will  retain  it  and 
apply  it  in  payment,  provided  the  check  be  in- 
dorsed by  the  payee.  Lynch  v.  Jersey  City 
Nat.  Bank,  107  N.  Y.  183,  1  Am.  St.  Rep.  803. 

8.  Freund  v.  Importers',  etc.,  Nat.  Bank,  76 
N.  Y.  352;  Lynch  v.  Jersey  City  First  Nat. 
Bank,  107  N.  Y.  183,  1  Am.  St.  Rep.  803. 

4.  Certification  by  Drawer.  —  A  certified  check 
•does  not  constitute  payment.  Tiedeman,  Com. 
Paper,  §  456. 

United  States. — Washington  First  Nat. 
Bank  v.  Whitman,  94  U.  S.  343. 

Canada.  —  Boyd  v.  Nasmith,  17  Ont.  Rep.  40. 

Colorado.  —  Larsen  z>.  Breene,  12  Colo.  480. 

Illinois.  —  Bickford  v.  Chicago  First  Nat. 
Bank,  42  111.  238,  89  Am.  Dec.  436;  Rounds  v. 
Smith,  42  111.  245;  Brown  v.  Leckie,  43  111. 
497- 

Indiana.  —  Born  v.  Indianapolis  First  Nat. 
Bank,  123  Ind.  78,  18  Am.  St.  Rep.  312;  Cul- 
ver v.  Marks,  122  Ind.  554,  17  Am.  St.  Rep. 
377- 

Louisiana.  — Mutual  Nat.  Bank  v.  Rotge,  28 
La.  Ann.  933,  26  Am.  Rep.  126. 

Massachusetts.  — Minot  v.  Russ,  156  Mass. 
458,  32  Am.  St.  Rep.  472. 

Ohio. — Cincinnati  Oyster,  etc.,  Co.  v. 
National  Lafayette  Bank,  51  Ohio  St.  106,  46 
Am.  St.  Rep.  560. 

Tennessee.  —  Andrews  v.  German  Nat.  Bank, 
9  Heisk.  (Tenn.)  211,  24  Am.  Rep.  300. 

In  Minot  v.  Russ,  156  Mass.  460,  32  Am.  St. 
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Rep.  472,  Field,  C.  J.,  said:  "  The  weight  of 
authority  is  that  if  the  drawer,  in  his  own  be- 
half or  for  his  own  benefit,  gets  his  check  cer- 
tified, and  then  delivers  it  to  the  payee,  the 
drawer  is  not  discharged,  but  that  if  the 
payee  or  holder,  in  his  own  behalf  or  for  his 
own  benefit,  gets  it  certified  instead  of  getting 
it  paid,  then  the  drawer  is  discharged.  *  *  * 
We  are  of  opinion  that  this  view  of  the  law 
rests  on  sound  reasons.  If  it  be  true  that  the 
existing  methods  of  doing  business  make  the 
use  of  certified  checks  necessary,  the  persons 
who  receive  them  can  always  require  them  to  be 
certified  before  delivery.  If  they  receive  them 
uncertified  and  then  present  them  to  the  bank 
for  certification  instead  of  payment,  the  certi- 
fication should  be  considered  as  discharging 
the  drawer." 

The  only  effect  is  to  give  the  check  additional 
currency  by  carrying  with  it  the  evidence  that 
it  was  drawn  in  good  faith  on  funds  to  meet 
its  payment,  and  lending  to  it  the  credit  of  the 
drawee  in  addition  to  the  credit  of  the  drawer. 
Brown  v.  Leckie,  43  111.  500. 

Before  Opportunity  for  Presentment.  —  Where 
the  drawee  bank  has,  before  an  opportunity  for 
presentment  for  payment,  agreed  with  the 
holder  who  advances  value  thereon  to  pay  it, 
such  drawee  becomes,  as  to  such  check,  in 
legal  effect  the  acceptor  of  a  bill  of  exchange, 
and  as  such  primarily  liable,  and  the  drawer 
and  indorsers  become  successive  sureties  for 
the  payment  to  the  legal  holder.  Allen 
County  Bank  v.  Carter,  88  Tenn.  287;  Bank 
of  Republic  v.  Millard,  10  Wall.  (U.  S.)  152. 

5.  Randolph  Nat.  Bank  v.  Hornblower,  160 
Mass.  401. 

6.  Certification  by  Holder  —  Drawer  Released.  — 

Jersey  City  First  Nat.  Bank  v.  Leach,  52  N.  Y. 
350,  11  Am.  Rep.  708;  Thomson  v.  Bank  of  Brit- 
ish North  America,  82  N.  Y.  1;  Laue  v  Nuffer, 
(City  Ct.)  5  N.  Y.  Supp.  421;  Girard  Bank  p. 
Penn  Tp.  Bank,  39  Pa.  St.  92,  80  Am.  Dec. 
507;  Continental  Nat.  Bank  v.  Cornhauser,  37 
111.  App.  475;  Metropolitan  Nat.  Bank  v. 
Jones,  137  111.  634,  31  Am.  St.  Rep.  403;  Minot 
v.  Russ,  156  Mass.  458,  32  Am.  St.  Rep.  472. 
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VII.  Payment  —  1.  Order  of  Payment.  —  Checks  should  be  paid  in  the 
order  of  their  presentment ;  mere  priority  in  the  drawing  of  the  check  upon  a 
bank  is  not  sufficient  to  give  to  the  holder  of  such  check  a  legal  right  to  prefer- 
ence in  payment  out  of  the  funds  of  the  drawer  over  the  holder  of  checks 
subsequently  drawn.1 

2.  Time  within  Which  Payment  Should  be  Made.  —  The  drawee  has  a  rea- 
sonable time  to  inspect  his  accounts  and  determine  whether  he  will  pay  the 
check.2    Twenty-four  hours  has  been  held  to  be  a  reasonable  time.3 

Detention  —  implied  Acceptance.  —  But  there  may  be  such  delay  or  detention  as 
will  be  taken  as  an  implied  acceptance,  and  the  bank  will  be  held  liable.4 


By  che  Negotiable  Instruments  Law  of  New 
York,  1897,  art.  xvii.,  §  324,  "  where  the  holder 
of  a  check  procures  it  to  be  accepted  or  certified 
the  drawer  and  all  indorsers  are  discharged 
from  liability  thereon." 

1.  Should  be  Paid  in  Order  of  Presentment.  — 
Dykers  v.  Leather  Manufacturers'  Bank,  11 
Paige  (N.  Y.)6i2;  Bullard  v.  Randall,  1  Gray 
(Mass.)  605,  61  Am.  Dec.  433. 

In  Dykers  v.  Leather  Manufacturers'  Bank, 
11  Paige  (N.  Y.)  612,  where  a  customer  of  a 
bank  had  given  checks  to  different  individuals 
for  a  much  larger  amount  than  his  funds  in 
the  bank,  and,  rinding  that  he  could  not  make 
them  all  good  during  banking  hours,  went  to 
the  bank  and  directed  the  officers  not  to  pay 
any  of  his  checks  until  further  order  from  him, 
and  finally  drew  out  the  whole  of  his  funds 
for  the  purpose  of  making  a  ratable  distribu- 
tion thereof  among  the  holders  of  all  the 
checks,  it  was  held  that  the  owner  of  one  of 
the  checks,  who  had  demanded  payment 
thereof  from  the  bank  after  the  direction  of 
the  drawer  not  to  pay  it,  and  before  the  fund 
was  drawn  out,  was  not  entitled  to  claim  the 
amount  thereof  against  the  bank. 

Assignment  for  Creditors.  —  A  check  docs  not 
bind  the  fund  in  the  hands  of  the  bank  until  it 
has  notice  of  the  check  by  presentation  for  pay- 
ment or  otherwise.  Laclede  Bank  v.  Schuler, 
120  U.  S.  511,  reversing  27  Fed.  Rep.  424.  In 
this  case  the  plaintiff  was  the  owner  and  holder 
of  a  draft  or  bank  check  drawn  on  the  Laclede 
Bank  for  the  sum  of  eleven  thousand  two  hun- 
dred and  fifty  dollars,  dated  October  20,  1885, 
which  was  duly  presented  on  October  26,  and 
payment  refused  on  the  ground  that  the 
drawers  had  on  October  24  made  an  assign- 
ment under  the  laws  of  Texas  for  the  benefit 
of  creditors,  of  which  the  said  bank  had  been 
advised  by  telegraph  early  on  the  morning  of 
the  26th,  before  the  check  was  presented.  It 
was  held  that  the  assignment  had  priority,  and 
the  plaintiff  could  not  recover. 

An  Offer,  by  a  Bank,  to  Pay  a  Check  in  such 
funds  as  the  drawer  has  on  deposit,  is  not,  if 
refused  by  the  payee,  such  an  appropriation  of 
the  funds  of  the  drawer,  in  the  hands  of  the 
drawee,  to  the  payment  of  that  particular 
check,  as  would  preclude  the  bank  from  pay- 
ing over  to  the  drawer  the  balance  found  due 
him  on  the  closing  of  his  account.  Nor  is  it 
such  an  acceptance  of  the  check  as  to  make 
the  bank  liable  therefor.  Lester  v.  Georgia, 
R.,  etc.,  Co.,  42  Ga.  244.  Compare  Irvine  v. 
Short,  23  La.  Ann.  721. 

Check  does  Not  Have  Priority  over  Garnishee.  — 
It  was  so  held  in  Imboden  v.  Perrie,  13  Lea 
(Tenn.)  504. 
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2.  Reasonable  Time  for  Examination  of  Ac- 
counts. —  Fernandey  v.  Glynn,  1  Campb.  426, 
note;  Robson  v.  Bennett,  2  Taunt.  388;  Boyd 
v.  Emmerson,  2  Ad.  &  El.  184,  29  E.  C.  L.  68; 
State  Nat.  Bank  v.  Boettcher,  5  Colo.  185, 
40  Am.  Rep.  142;  Liggett  v.  Weed,  7  Kan. 
273- 

In  Jeune  v.  Ward,  1  B.  &  Aid.  653,  where  a 
bill  was  left  for  acceptance  May  29,  and  re- 
tained until  the  9th  day  of  July,  a  period  of 
forty-one  days,  when  the  drawee  destroyed 
it,  Lord  Ellenborough  was  of  the  opinion  that, 
having  detained  the  bill  an  unreasonable  time 
before  refusing  to  accept,  the  drawee  should 
be  held  liable.  The  other  judges  were  of 
different  opinion,  however,  and  insisted  that 
the  bill  having  been  left  with  the  drawee  for 
acceptance,  and  not  sent  by  letter,  it  was  the 
duty  of  the  party  leaving  it  to  call  for  it  and 
inquire  whether  it  was  accepted,  and  not  the 
duty  of  the  drawee  to  return  it. 

In  Mason  v.  Barff,  2  B.  &  Aid.  26,  the  bill 
was  sent  to  the  drawee  by  letter  with  a  request 
to  accept  and  return.  It  was  detained  ten 
days,  and  at  this  time  the  drawee  notified  the 
payees  that  it  was  not  accepted.  It  was  held 
that  the  drawer  could  not  recover. 

3.  Bellasis  v.  Hester,  1  Ld.  Raym.  281. 

In  Boyd  v.  Emmerson,  2  Ad.  &  El.  184,  29 
E.  C.  L.  68,  it  was  held  that  where  the  check 
was  drawn  upon  the  persons  who  were  bankers 
for  both  the  drawer  and  the  payee,  the  bankers 
were  entitled  to  one  day's  time  to  determine 
whether  they  were  in  funds  with  which  to  pay 
the  check,  and  that  by  giving  notice  of  refusal 
on  the  following  day  they  were  relieved  from 
liability  for  retaining  the  check.  See  also 
Kilsby  v.  Williams,  5  B.  &  Aid.  815,  7  E.  C.  L. 
269. 

4.  Delay  —  Implied  Acceptance.  —  In  Northum- 
berland First  Nat.  Bank?/.  McMichael,  106  Pa. 
St.  460,  a  check  was  sent  by  mail  from  one 
bank,  whose  customer  had  deposited  it  there 
for  collection,  to  another  bank,  on  which  it  was 
drawn,  with  these  instructions:  "  Do  not  hold 
collections;  return  promptly  if  not  paid. "  The 
check  was  received  on  March  6,  and  held  until 
March  10,  when  it  was  protested  in  conse- 
quence of  notice  from  the  drawer  the  day  be- 
fore not  to  pay  the  check.  During  the  whole 
time  the  drawer's  account  was  sufficient  to 
meet  the  check,  but  the  bank  was  short  of  actual 
cash,  and  frequently  obliged  to  borrow  to  meet 
current  demands.  The  holder  of  the  check 
brought  suit  against  the  drawee  bank  for  the 
amount  thereof,  and  the  question  whether  the 
check  had  been  accepted  was  left  to  the  jury, 
who  found  a  verdict  for  the  plaintiff.  It  was 
held  that  the  delay  was  entirely  consistent 
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Check  Deposited  in  Bank  upon  Which  Drawn.  —  When  a  check  is  presented  to  a  bank 
for  deposit,  drawn  directly  upon  itself,  it  is  the  same  as  though  payment  in 
any  other  form  were  demanded.  It  is  the  right  of  the  bank  to  reject  it  or 
receive  it  conditionally,  and  if  it  receives  it  under  such  circumstances  as  to- 
indicate  an  intention  to  pay  it,  the  transaction  is  closed  between  the  parties, 
provided  the  paper  is  genuine;  the  mere  credit  in  a  pass  book,  without 
more,  however,  will  not  amount  to  payment.1 

3.  Mode  of  Payment  —  Current  Money —  Depreciated  Paper.  —  A  check  drawn  for  a 
given  number  of  dollars,  without  in  any  other  manner  designating  in  what  kind 
of  money  it  is  to  be  paid,  is  payable  in  coin  or  current  money  if  demanded,2 
and  the  payee  is  not  bound  to  receive  depreciated  paper,3  nor,  it  has  been  said, 
is  the  drawee  bound  to  pay  other  and  different  funds  than  those  placed  in  his 


with  an  acceptance,  and  that  the  question  had 
been  properly  submitted  to  the  jury.  Mr. 
Justice  Green  said:  "  It  is  not  pretended  there 
was  any  refusal  of  the  check  at  the  time  of  its 
presentment,  or  for  several  days  thereafter. 
The  depositor's  account  was  much  more  than 
good  for  the  amount  of  the  check  during  all 
that  time.  Both  the  holder  and  the  collecting 
bank  might  well  have  inferred  the  check  was 
or  would  be  paid.  The  delay  in  actual  pay- 
ment was  easily  accounted  for,  both  by  the 
way  in  which  the  defendant  bank  usually  paid 
such  checks,  and  by  the  fact  that  it  was  short 
of  money  at  that  time.  The  delay,  therefore, 
was  entirely  consistent  with  an  acceptance, 
and  was  quite  inconsistent  with  a  refusal, 
since,  if  a  refusal  was  intended,  notice  would 
naturally,  and  ought  legally,  to  have  been 
given  at  once,  either  on  the  same  or,  at  the 
farthest,  the  next  day.  An  acceptance  was 
therefore  the  natural  inference  from  all  the 
facts,  and  the  court  was  right  in  submitting, 
and  the  jury  in  finding,  the  fact  of  acceptance." 

Question  for  Jury.  —  In  Koch  v.  Howell,  6 
W.  &  S.  (Pa.)  350,  it  was  held  that  the  deten- 
tion of  an  order  until  the  trial  was  not  conclu 
sive  evidence  of  acceptance,  but  a  question  of 
fact  for  the  jury,  since  the  retention  was  sub- 
ject to  explanation. 

See  the  title  Banks  and  Banking,  vol.  3,  p. 
817. 

1.  Check  Deposited  in  Bank  upon  Which  Drawn. 

—  Church,  C.  J.,  in  Oddie  v.  National  City 
Bank,  45  N.  Y.  741,  6  Am.  Rep.  160.  In  this 
case  the  amount  of  the  check  presented  was 
credited  to  the  holder  upon  his  deposit  ticket 
by  the  officers  of  the  bank,  and  it  was  held  that 
the  bank  became  liable  for  the  amount  of  the 
check,  although  on  the  same  day,  and  before 
the  close  of  banking  hours,  but  after  it  had 
paid  other  checks  of  the  drawer  presented  later, 
it  returned  the  check  to  the  depositor  as  not 
good,  and  although  the  account  of  the  drawer 
was  overdrawn  at  the  time  of  the  deposit. 
The  opinion  of  the  court  in  this  case  seems 
to  be  at  variance  with  the  statement  of  the  law 
in  the  title  Banks  and  Banking,  vol.  3,  p.  817, 
but  when  construed  with  reference  to  the  facts 
proved  the  difference  is  not  as  at  first  appears. 
The  opinion,  in  so  far  as  it  does  differ  from  this 
statement  of  the  law,  was  not  necessary  to  the 
determination  of  the  case,  for  there  was  suffi- 
cient evidence  to  show  a  clear  intention  to  pay 
the  check,  besides  the  mere  entry  upon  the  pass 
book.  From  the  facts  in  this  case  it  appeared 
that  about  five  minutes  before  two  o'clock  the 
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plaintiffs  delivered  to  the  receiving  teller  of 
the  defendants,  for  deposit,  the  check  in  ques- 
tion, which  was  drawn  by  a  customer  of  the 
defendants  upon  them,  and  that  the  receiving 
teller  entered  it  upon  the  deposit  ticket  of  the 
plaintiffs.  It  also  appeared  that  subsequent  to 
the  receipt  and  entry  of  this  check,  the  defend- 
ants continued  to  pay  the  checks  of  the 
drawer,  and  also  to  certify  its  checks,  al- 
though its  account  was  in  fact  overdrawn. 
The  court  very  properly  remarked:  "  These 
facts  throw  light  upon  the  intention  of  the  de- 
fendants to  receive  this  check  as  a  deposit  and 
to  take  the  risk  of  the  account  being  made 
good  by  subsequent  deposits,  or  of  an  indem- 
nity from  collaterals  which  the  bank  held,  and 
the  evidence  was  competent  for  that  purpose." 

The  case  of  Boyd  v.  Emmerson,  2  Ad.  &  El. 
184,  29  E.  C.  L.  68,  is  instructive  as  to  this 
matter.  The  facts  in  the  case  showed  that  the 
customer  laid  the  check  on  the  counter  while 
the  clerk  was  making  an  entry  in  the  books  re- 
lating to  other  business  of  the  customer,  say- 
ing: "  Place  this  to  my  account,"  and  left  the 
bank.  The  clerk  said  nothing,  and  did  not 
see  the  check  until  after  the  customer  had  left 
the  banking  house,  and  did  not  debit  the 
drawer  with  the  amount  or  credit  the  plaintiff 
with  it,  or  cancel  the  check.  Lord  Denman, 
C.  J.,  said:  "  I  think  the  statements  in  the 
declaration,  that  in  consideration  of  the  check 
being  delivered  up  to  the  defendants, they  prom- 
ised to  pay  the  amount  or  to  allow  the  plain- 
tiff credit  for  it,  are  not  proved.  If  they  did  so 
promise,  undoubtedly  they  became  holders 
to  his  immediate  use,  but  I  think  that  what 
passed  at  the  time  of  the  presentment  wras,  at 
the  very  least,  equivocal.  *  *  *  If,  on  de- 
livering the  check,  he  had  said  at  once.  '  Cash 
me  this  check,'  or  '  Give  me  credit  for  it,'  he 
must  have  drawn  from  Reader  a  distinct  an- 
swer; but  by  merely  saying,  '  Place  this  to  my 
account,'  he  leaves  it  upon  the  usual  terms,  and 
subject  to  the  contingencies  to  which  bills  or 
checks  so  paid  in  are  liable,  and  if  he  received 
notice  of  dishonor  in  proper  time  it  was  suffi- 
cient." 

See  the  cases  cited  in  the  title  Banks  ani> 
Banking,  vol.  3,  p.  817. 

2.  General  Rule  as  to  Mode  of  Payment. — 
Howes  v.  Austin,  35  111.  396.  And  in  this  case 
it  was  held  that  a  check  could  not  be  explained 
either  by  a  verbal  agreement  or  by  custom  to 
have  any  other  or  different  meaning. 

3.  Galena  Ins.  Co.  v.  Kupfer,  28  111.  332,  8r 
Am.  Dec.  284;  Howes  v.  Austin,  35  111.  396. 
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hands  by  the  drawer.1 

Overpayment.  —  When  the  bank,  by  mistake,  pays  a  sum  in  excess  of  the 
amount  of  the  check  presented,  it  may,  of  course,  recover  from  the  person 
receiving  the  overpayment,  or  from  his  principal  where  the  person  receiving 
the  money  was  an  agent  duly  authorized  to  collect  the  amount  of  the  check.* 

Payment  under  Mistake  —  Liability  of  Payee.  —  The  payee  of  a  check  is  not  responsi- 
ble to  the  bank  for  the  amount  of  it  paid  to  him,  without  fraud  on  his  part, 
although  the  payment  was  made  to  him  under  mistake,  the  bank  supposing 
that  it  had  funds  of  the  drawer  when  in  fact  it  had  not.3 

VIII.  Wrongful  Dishonor  —  1.  Liability  of  Bank  to  Depositor  —  a.  General 
Rule.  —  The  relation  between  the  bank  and  the  depositor  is  that  of  debtor  and 
creditor.  The  bank,  in  consideration  of  the  deposit  or  loan,  impliedly  agrees 
with  the  depositor  that  whenever  a  demand  is  made  by  the  presentation  of  a 
genuine  check  in  the  hands  of  a  person  entitled  to  receive  the  amount,  the 
check  will  be  honored  to  the  amount  of  funds  on  deposit.  And  whenever  the 
bank  fails  to  fulfil  this  agreement  with  the  depositor,  by  a  failure  to  honor 
the  check  when  duly  presented,  a  right  of  action  at  once  accrues.4 


1.  Lawrence  v.  Schmidt,  35  111.  440,  S5  Am. 
Dec.  371. 

2.  Overpayment — Recovery. —  In  Kansas  Lum- 
ber Co.  v.  Central  Bank,  34  Kan.  635,  where 
the  general  manager  of  a  corporation,  having 
authority,  among  other  things,  to  collect 
money  on  his  check  for  his  corporation,  pre- 
sented to  a  bank  for  payment  a  check  for  three 
hundred  dollars,  drawn  in  favor  of  the  corpora- 
tion, and  the  officers  of  the  bank,  through  a  mis- 
take, paid  to  such  general  manager  eight  hun- 
dred dollars  instead  of  three  hundred  dollars, 
and  the  general  manager  and  the  corporation 
afterwards  refused  to  return  to  the  bank  the  ex- 
cess, and  the  bank  sued  the  corporation  there- 
for, it  was  held  that  the  bank  might  recover; 
that  the  general  manager,  in  receiving  the  eight 
hundred  dollars,  was  acting  in  the  due  course 
of  his  employment;  that  the  money  paid  to 
him  was  paid  to  the  corporation,  and  that  the 
corporation  was  liable  for  the  five  hundred 
dollars  in  excess  of  the  amount  of  the  check, 
whether  the  general  manager  ever  accounted 
to  the  corporation  therefor  or  not. 

Check  Overpaid  —  Fraudulent  Concealment.  — 
In  Manufacturers'  Nat.  Bank  v.  Perry,  144 
Mass.  313,  where  the  evidence  showed  that  an 
overpayment  was  made  to  one  Harper,  a  clerk 
of  the  defendant;  that  upon  his  return  to  the 
defendant's  store  on  the  same  day  Harper  dis- 
covered the  mistake,  notified  the  defendant 
of  it,  and  requested  the  defendant  to  allow  him 
to  return  the  money  to  the  plaintiff,  and  the 
defendant  refused ;  and  that  upon  Harper's  next 
appearance  at  the  bank,  within  a  few  days, 
the  bank  teller  asked  him  if  he  had  been  over- 
paid, and  he  denied  it,  which  was  affirmed  by 
the  defendant,  it  was  held  that  there  had  been 
fraudulent  concealment  of  the  plaintiff's  cause 
of  action  within  the  Pub.  Stat.,  c.  197,  §  14, 
and  that  the  action  was  maintainable. 

3.  Hull  v.  State  Bank,  Dudley  L.  (S.  Car.) 
259. 

4.  General  Rule  as  to  Bank's  Undertaking  — 

England. —  Rolin  v.  Steward,  14  C.  B.  595,  78 
E.  C.  L.  595;  Marzetti  v.  Williams,  1  B.  &  Ad. 
415,  20  E.  C.  L.  412;  Schroeder  v.  Central 
Bank,  34  L.  T.  N.  S.  736;  Hopkinson  v.  Fors- 
ter,  L.  R.  19  Eq.  76;    Whitakcr  v.  Bank  of 


England,  6  C.  &  P.  700.25  E.  C.  L.  605;  Foley 
v.  Hill,  2  H.  L.  Cas.  28. 

United  States.  —  Essex  County  Nat.  Bank 
v.  Montreal  Bank,  7  Biss.  (U.  S.)  195. 

Alabama.  —  National  Commercial  Bank  v. 
Miller,  77  Ala.  168,  54  Am.  Rep.  50. 

Illinois.  —  Schalfner  v.  Ehrman,  139  111.  109, 
32  Am.  St.  Rep.  192,  affirmed  in  37  111.  App.  340. 

Indiana.  — -  National  Bank  v.  Lafayette  Sec- 
ond Nat.  Bank,  69  Ind.  479,  35  Am.  Rep.  236. 

Iowa.  —  Roberts  v.  Corbin,  26  Iowa  315,  96 
Am.  Dec.  146. 

Louisiana .  —  Vanbibber  <■'.  State  Bank,  14  La. 
Ann.  486,  74  Am.  Dec.  442. 

Massachusetts.  —  National  Bank  v.  Eliot 
Bank,  20  Law  Rep.  138;  Dana  v.  Boston  Third 
Nat.  Bank,  13  Allen  (Mass.)  445,  90  Am.  Dec. 
216;  Carr  v.  National  Security  Bank,  107 
Mass.  45,  9  Am.  Rep.  6;  National  Mahaiwe 
Bank  v.  Peck,  127  Mass.  298,  34  Am.  Rep.  368. 

Michigan.  —  Detroit  Second  Nat.  Bank  v. 
Williams,  13  Mich.  282;  Grammel  v.  Carmer, 
55  Mich.  201,  54  Am.  Rep.  363. 

Missouri.  —  McGrade  v.  German  Sav.  Inst., 
4  Mo.  App.  339. 

Nebraska.  —  Bank  of  Commerce  v.  Goos,  39 
Neb.  437. 

Nciv  jfersey.  —  Creveling  v.  Bloomsbury 
Nat.  Bank,  46  N.  J.  L.  255,  50  Am.  Rep.  417. 

New  York.  — Viets  v.  Union  Nat.  Bank,  101 
N.  Y.  563,  54  Am.  Rep.  743;  Brooke  v.  Trades- 
men's Nat.  Bank,  69  Hun  (N.  Y.)  202;  Citizens' 
Nat.  Bank  v.  Importers',  etc..  Bank,  119N.  Y. 
195,  44  Hun  (N.  Y.)  386;  Burroughs  v.  Trades- 
men's Nat.  Bank,  87  Hun  (N.  Y.)  6. 

North  Carolina.  —  Howes  v.  Blackwell,  107 
N.  Car.  196,  22  Am.  St.  Rep.  870. 

Ohio.  —  McGregor  v.  Loomis,  1  Disney 
(Ohio)  247. 

Pennsylvania.  —  Saylor  v.  Bushotig,  100  Pa. 
St.  23,  45  Am.  Rep.  353;  Birchail  v.  Third  Nat. 
Bank,  19  Cent.  L.  J.  390,  15  W.  N.  C.  (Pa.) 
174;  Patterson  v.  Marine  Nat.  Bank,  130  Pa. 
St.  419,  17  Am.  St.  Rep.  778. 

South  Carolina.  —  Fogartics  v.  State  Bank, 
12  Rich.  L.  (S.  Car.)  518,  78  Am.  Dec.  468. 

Virginia.  —  Purcell  v.  Allemong,  22  Gratt. 
(Va.)  742. 

Statements  of  the  Rule.  —  In   Citizens'  Nat. 
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b.  MEASURE  OF  Damages. — The  depositor,  by  proving  special  loss,  is 
always  entitled  to  recover  substantial  damages.  But  if  unable  to  show  any 
special  loss  or  injury,  the  better  opinion  seems  to  be  that  he  would  still  be 
entitled  to  recover  such  moderate  damages  as  the  jury  should  judge  to  be  a  fair 
and  reasonable  compensation  for  the  injury  which  he  must  have  sustained  ;  for 
it  is  almost  impossible  for  a  check  to  be  dishonored  without  reflecting  upon  the 
character  and  credit  of  the  drawer,  the  extent  of  the  injury  being  within  the 
peculiar  province  of  the  jury  to  determine.1    There  are  a  few  cases,  however, 


Bank  -'.Importers',  etc.,  Bank,  119  N.  Y.  195, 
Gray,  J.,  said:  "  The  contract  between  the  two 
banks,  as  implied  by  law,  was  that  the 
amount  of  funds  standing  to  the  credit  of  the 
plaintiff  bank  on  the  defendant's  books  should 
be  held  and  paid  out  upon  and  according  to 
the  plaintiff's  checks  or  order,  and  a  failure  to 
obey  an  order  for  their  payment  was  a  breach 
of  the  defendant's  duty  and  contract,  for  which 
it  is  legally  liable,  either  in  tort  or  upon  the 
contract." 

So,  in  Carr  v.  National  Security  Bank,  107 
Mass.  45,  9  Am.  Rep.  6,  the  court  said:  "  The 
bankers  agree  with  their  customer  to  receive 
his  deposits,  to  account  with  him  for  them,  to 
repay  them  to  him  on  demand,  and  to  honor 
his  checks  to  the  amount  for  which  they  are 
accountable  to  him  when  the  checks  are  pre- 
sented; and  for  any  breach  of  that  agreement 
they  are  liable  to  an  action  by  him." 

And  in  National  Mahaiwe  Bank  v.  Peck,  127 
Mass.  298,  34  Am.  Rep.  368,  Gray,  C.  J.,  thus 
expressed  the  rule:  "  Money  deposited  in  a 
bank  does  not  remain  the  property  of  the  de- 
positor, upon  which  the  bank  has  a  lien  only; 
but  it  becomes  the  absolute  property  of  the 
bank,  and  the  bank  is  merely  a  debtor  to  the 
depositor  in  an  equal  amount.  *  *  *  So  long 
as  the  balance  of  account  to  the  credit  of  the 
depositor  exceeds  the  amount  of  any  debts  due 
and  payable  by  him  to  the  bank,  the  bank  is 
bound  to  honor  his  checks,  and  liable  to  an 
action  by  him  if  it  does  not." 

See  the  title  Banks  and  Banking,  vol.  3,  p. 
826. 

Deposit  of  Agent  for  Undisclosed  Principal.  —  In 

Tassell  v.  Cooper,  9  C.  B.  509,  67  E.  C.  L.  509, 
it  was  held  that  where  an  agent  improperly 
deposited  the  funds  of  an  undisclosed  principal 
to  his  private  account,  the  amount  was  recover- 
able by  the  agent  from  the  bankers,  as  money 
had  and  received  by  them  to  his  use,  or  money 
paid. 

1.  Measure  of  Damages — England.  —  Rolin 
v.  Steward,  14  C.  B.  595,  78  E.  C.  L.  595; 
Schroeder  v.  Central  Bank,  34  L.  T.  N.  S. 
736;  Hopkinson  v.  Forster,  L.  R.  19  Eq.  76; 
Boyd  v.  Fitt,  14  Ir.  C.  L.  R.  43;  Prelin  v. 
Royal  Bank,  L.  R.  5  Exch.  92;  Lariosr'.  Gurety, 
L.  R.  5  P-  C.  357. 

Illinois.  —  Schaffner  v.  Ehrman,  139  111.  109, 
32  Am.  St.  Rep.  192  (Craig,  J.,  dissenting), 
affirming  37  111.  App.  340. 

Nebraska.  —  Bank  of  Commerce  v.  Goos,  39 
Neb.  437. 

Pennsylvania.  —  Birchall  v.  Third  Nat. 
Bank,  19  Cent.  L.  J.  390,  15  W.  N.  C.  (Pa.) 
174;  Patterson  v.  Marine  Nat.  Bank,  130  Pa. 
St.  419,  17  Am.  St.  Rep.  778. 

The  Leading  Case  upon  this  subject  is  Rolin 
v.  Stewart,  14  C.  B.  595,  78  E.  C.  L.  595.  In 


this  case  there  was  no  evidence  that  the  plain- 
tiffs had  sustained  any  special  damage.  Lord 
Campbell,  C.  J.,  in  leaving  the  case  to  the 
jury,  told  them  that  they  ought  not  to  limit 
their  verdict  to  nominal  damages,  but  should 
give  the  plaintiffs  such  temperate  damages  as 
they  should  judge  to  be  a  reasonable  compen- 
sation for  the  injury  they  must  have  sustained 
from  the  dishonor  of  their  checks.  The  jury 
returned  a  verdict  for  the  plaintiffs  for  £500. 
Williams,  J.,  said:  "  I  think  it  cannot  be  de- 
nied that  if  one  who  is  not  a  trader  were  to 
bring  an  action  against  a  banker  for  dishonor- 
ing a  check  at  a  time  when  he  had  funds  of 
the  customer's  in  his  hands  sufficient  to  meet 
it,  and  special  damage  were  alleged  and 
proved,  the  plaintiff  would  be  entitled  to  re- 
cover substantial  damages.  And  when  it  is 
alleged  and  proved  that  the  plaintiff  is  a 
trader,  I  think  it  is  equally  clear  that  the  jury, 
in  estimating  the  damages,  may  take  into 
their  consideration  the  natural  and  necessary 
consequences  which  must  result  to  the  plain- 
tiff from  the  defendant's  breach  of  contract; 
just  as  in  the  case  of  an  action  for  a  slander  of 
a  person  in  the  way  of  his  trade,  or  in  the  case 
of  an  imputation  of  insolvency  on  a  trader, 
the  action  lies  without  proof  of  special 
damage."  The  court  intimated  that  the 
amount  awarded  was  very  large,  so  the  parties 
agreed  that  the  verdict  should  be  reduced  to 
^200. 

In  Schaffner  v.  Ehrman,  139  111.  109,  32  Am. 
St.  Rep.  192,  the  court  said:  "  To  return  a 
check  marked  '  Refused  for  want  of  funds  ' 
to  the  holder,  especially  through  a  clearing 
house,  certainly  tends  to  bring  the  drawer  of 
that  check  into  disrepute  as  a  person  engaged 
in  mercantile  business,  and  it  needs  no  argu- 
ment to  show  that  a  single  refusal  of  that  kind 
might  often,  and  frequently  does,  bring  ruin 
upon  a  business  man;  and  yet  it  is  no  more 
possible  in  either  case  to  prove  special  or 
actual  damages  than  it  is  for  one  charged  with 
the  commission  of  a  crime  to  show  specifically 
in  what  manner  he  has  been  injured.  ' 

When  Dishonor  Due  to  Mistake.  —  In  Birchall 
v.  Third  Nat.  Bank,  15  W.  N.  C.  (Pa.)  174,  19 
Cent.  L.  J.  390,  two  checks  were  dishonored 
by  the  defendant  bank  through  a  mistake  of 
one  of  its  clerks  in  adding  the  account,  and 
although  no  special  injury  was  shown  the  jury 
returned  a  verdict  for  one  thousand  dollars, 
which  was  subsequently  reduced  to  six  hun- 
dred dollars.  Hare,  P.  J.,  charged  the  jury  as 
follows:  "  Inasmuch  as  the  bank  has  the  use  of 
the  money,  it  undertakes  a  duty.  When  there  is 
evidence  that  there  is  enough  deposit  to  meet  a 
check  drawn,  and  such  check  was  not  paid  on 
presentation,  and  no  sufficient  explanation  is 
given  for  nonpayment,  there  is  sufficient  for 
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which  assert  a  contrary  doctrine,  holding  that  unless  some  measurable  or  tangi- 
ble loss  or  injury  be  shown,  nominal  damages  only  are  recoverable.1 

2.  Liability  of  Bank  to  Holder  —  a.  Liability  Denied. — Whether  the  holder 
of  an  uncertified  check,  before  acceptance  or  some  act  equivalent  thereto,  can 
maintain  an  action  against  the  bank  improperly  refusing  to  honor  the  same,  is 
a  question  which  has  perplexed  lawyers  and  courts  alike. 

Most  of  the  best  text  writers  on  the  subject,  in  following  the  matter  to  its 
logical  sequence,  conclude  in  favor  of  the  check  holder's  right  to  sue  the  bank 
wrongfully  refusing  to  honor  its  depositor's  check,  and  in  many  of  the  states 
this  rule  has  been  adopted,  and  very  able  opinions  delivered  favoring  it.  But 
still  the  weight  of  authority  seems  to  be  against  the  check  holder's  right,  both 
in  the  United  States  and  in  England. 

Grounds  of  the  Doctrine.  —  Authorities  denying  the  check  holder's  right  to  sue 
the  bank  improperly  refusing  to  honor  its  depositor's  checks  do  so  upon  the 
following  grounds :  They  maintain  that  the  bank's  contract  is  with  the  deposi- 
tor, and  not  with  the  check  holder,  until  presented  and  accepted  ;  that  until  then 
the  bank  owes  no  duty  whatever  to  the  check  holder,  and  therefore  he  can 
maintain  no  action  against  the  bank,  for  want  of  privity  of  contract ; 2  that  an 


a  jury.  The  difficulty  is  not  so  much  whether 
the  bank  is  liable,  but  as  to  the  measure  of 
damages.  If  there  were  anything  to  indicate 
that,  the  conduct  of  the  bank  was  wilful,  or 
that  it  delayed  to  make  the  reparation,  such  as 
it  could  make,  there,  undoubtedly,  another 
element  would  arise  for  the  jury  to  mulct  the 
bank;  but  there  is  no  such  case  here,  as  it 
shows  that  there  was  an  innocent  mistake  from 
the  fault  of  a  clerk,  who,  in  adding  up  the  ac- 
count, carelessly  omitted  a  figure,  and  this 
result  happened.  I  do  not  know,  therefore, 
that  there  is  any  allegation  that  there  was  any 
gross  negligence,  and  if  that  be  so,  the  question 
is,  What  injury  has  the  plaintiff  sustained  that 
would  justify  the  jury  to  set  the  amount  down 
in  figures  that  he  ought  to  receive  to  set  the 
matter  straight  ?  The  mere  fact  that  he  was 
obliged  to  bring  suit,  if  he  ought  to  obtain  any 
compensation;  the  mere  fact  that  he  was  dis- 
turbed in  his  business,  might  be  reason  to 
apply  to  the  jury  to  give  him  compensation  for 
it;  but  the  serious  question  is,  What  is  this 
injury,  the  real  harm  he  suffered?  It  has  been 
said  that  the  smaller  the  check,  the  greater  the 
injury.  I  confess  it  does  not  strike  me  in  that 
light;  it  is  altogether  a  question  of  circum- 
stances." 

1.  Nominal  Damages.  —  Brooke  v.  Trades- 
men's Nat.  Bank,  69  Hun  (N.  Y.)  202;  Bur- 
roughs v.  Tradesmen's  Nat.  Bank,  87  Hun 
(N.  Y.)  6;  Marzetti  v.  Williams,  1  B.  &  Ad.  415, 
20  E.  C.  L.  412. 

In  Marzetti  v.  Williams,  1  B.  &  Ad.  415,  20 
E.  C.  L.  412,  it  was  held  that,  although  the 
plaintiff  may  not  have  sustained  any  damage 
in  fact,  still  he  would  be  entitled  to  recover 
nominal  damages.  Lord  Tenterden,  C.  J., 
said:  "  I  cannot  forbear  to  observe  that  it  is  a 
discredit  to  a  person,  and  therefore  injurious 
in  fact,  to  have  a  draft  refused  payment  for  so 
small  a  sum,  for  it  shows  that  the  banker  had 
very  little  confidence  in  the  customer.  It  is 
an  act  particularly  calculated  to  be  injurious  to 
a  person  in  trade." 

2.  Want  of  Privity  —  England. — Schroeder 
v.  Central  Bank,  34  L.  T.  N.  S.  736;  Warwick 
v.  Rogers,  5  M.  &  G.  374,  44  E.  C.  L.  374. 


United  States.  —  Bank  of  Republic,  v.  Mil- 
lard, 10  Wall.  (U.  S.)  152;  Washington  First 
Nat.  Bank  v.  Whitman,  94  U.  S.  343;  Rosen- 
thal v.  Mastin  Bank,  17  Blatchf.  (U.  S.)  318; 
Laclede  Bank  v.  Schuler,  120  U.  S.  511 ;  St. 
Louis,  etc.,  R.  Co.  v.  Johnston,  133  U.  S.  566. 

Alabama.  —  National  Commercial  Bank  v. 
Miller,  77  Ala.  168,  54  Am.  Rep.  50. 

Arizona.  —  Satterwhite  v.  Melczer,  (Arizona 
1890)  24  Pac.  Rep.  184. 

Colorado.  —  State  Nat.  Bank  -'.  Boettcher, 
5  Colo.  185,  40  Am.  Rep.  142. 

Indiana.  —  National  Bank  v.  Lafayette 
Second  Nat.  Bank,  69  Ind.  479,  35  Am.  Rep. 
236;  Griffin  v.  Kemp,  46  Ind.  172. 

Massachusetts.  —  Bullard  v.  Randall,  1  Gray 
(Mass.)  605,  61  Am.  Dec.  433;  Dana  v.  Boston 
Third  Nat.  Bank,  13  Allen  (Mass.)  448,  90  Am. 
Dec.  216;  Carr  v.  National  Security  Bank,  107 
Mass.  45,  9  Am.  Rep.  6. 

Michigan. — Grammel  v.  Carmer,  55  Mich. 
201,  54  Am.  Rep.  363  (Sherwood,  J.,  dissent- 
ing); Moored.  Davis,  57  Mich.  251;  Brennan 
-'.  Merchants',  etc.,  Nat.  Bank,  62  Mich.  343; 
Dickinson  v.  Coats,  18  Cent.  L.  J.  71. 

New  Jersey. —  Creveling  v.  Bloomsbury 
Nat.  Bank.  46  N.  J.  L.  255,  50  Am.  Rep.  417. 

Arew  York.  —  Van  Alen  v.  American  Nat. 
Bank,  52  N.  Y.  4;  Tyler  v.  Gould,  48  N.  Y. 
682;  Duncan  v.  Berlin,  60  N.  Y.  151;  Atty.- 
Gen.  v.  Continental  L.  Ins.  Co.,  71  N.  Y.  325, 
27  Am.  Rep.  55;  Union  Mills  First  Nat.  Bank 
v.  Clarke,  134  N.  Y.  368;  Viets  v.  Union  Nat. 
Bank,  101  N.  Y.  572,  54  Am.  Rep.  743. 

North  Carolina.  —  Hawcs  v.  Blackwell,  107 
N.  Car.  196,  22  Am.  St.  Rep.  870. 

Ohio. — Covert  v.  Rhodes,  48  Ohio  St.  66; 
Metropolitan  Bank  v.  Cincinnati,  etc.,  R.  Co., 
27  Ohio  L.  J.  105. 

Pennsylvania.  —  Saylor  v.  Bushong,  100  Pa. 
St.  23,  45  Am.  Rep.  353;  Northumberland 
First  Nat.  Bank  <•.  McMichael,  106  Pa.  St.  460. 

Tennessee.  —  Planters'  Bank  v.  Keesee,  7 
Heisk.  (Tenn.)  200;  Pickle  v.  Muse,  88  Tcnn. 
380,  17  Am.  St.  Rep.  900;  Imboden  -•.  Pcrrie, 
13  Lea  (Tenn.)  504. 

Virginia.  —  Purcell  v.  Allemong,  22  Gratt. 
(Va.)  742. 
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ordinary  check  upon  a  bank,  in  the  usual  form,  not  containing  any  words  of 
transfer  or  drawn  upon  any  particular  specified  fund,  before  acceptance  or  cer- 
tification is  simply  an  order  which  may  be  countermanded  or  revoked  at  any 
time  before  it  is  cashed,  and  does  not  operate  as  an  assignment  legal  or  equi- 
table or  create  a  lien  either  at  law  or  in  equity  upon  the  fund  on  which  it  is 
drawn  ;  1  that  to  allow  the  check  holder  to  sue  the  bank  would  subject  the  bank 


Leading  Case.  —  The  case  of  Bank  of  Republic 
v.  Millard,  10  Wall.  (U.  S.)  152,  is  the  leading 
case  on  the  subject  in  this  country.  Mr.  Jus- 
tice Davis,  in  delivering  the  opinion  of  the 
court,  said:  "  It  is  no  longer  an  open  ques- 
tion in  this  court,  since  the  decision  in  the 
cases  of  Marine  Bank  v.  Fulton  Bank,  2  Wall. 
(U.  S.)  252,  and  of  Thompson  v.  Riggs,  5 
Wall.  (U.  S.)  663,  that  the  relation  of  banker 
and  customer,  in  their  pecuniary  dealings,  is 
that  of  debtor  and  creditor.  It  is  an  important 
part  of  the  business  of  banking  to  receive  de- 
posits, but  when  they  are  received,  unless 
there  are  stipulations  to  the  contrary,  they  be- 
long to  the  bank,  become  part  of  its  general 
funds,  and  can  be  loaned  by  it  as  other  moneys. 
The  banker  is  accountable  for  the  deposits 
which  he  receives  as  a  debtor,  and  he  agrees 
to  discharge  these  debts  by  honoring  the 
checks  which  the  depositors  shall  from  time  to 
time  draw  on  him.  The  contract  between  the 
parties  is  purely  a  legal  one,  and  has  nothing 
of  the  nature  of  a  trust  in  it.  *  *  *  As  checks 
on  bankers  are  in  constant  use,  and  have  been 
adopted  by  the  commercial  world  generally  as 
a  substitute  for  other  modes  of  payment,  it  is 
important,  for  the  security  of  all  parties  con- 
cerned, that  there  should  be  no  mistake  about 
the  status  which  the  holder  of  a  check  sustains 
towards  the  bank  on  which  it  is  drawn.  It  is 
very  clear  that  he  can  sue  the  drawer  if  pay- 
ment is  refused,  but  can  he  also,  in  such  a 
state  of  case,  sue  the  bank  ?  *  *  * 
On  principle,  there  can  be  no  foundation  for 
an  action  on  the  part  of  the  holder,  unless 
there  is  a  privity  of  contract  between  him  and 
the  bank.  How  can  there  be  such  a  privity 
when  the  bank  owes  no  duty  and  is  under  no 
obligation  to  the  holder?  The  holder  takes  the 
check  on  the  credit  of  the  drawer  in  the  belief 
that  he  has  funds  to  meet  it,  but  in  no  sense 
can  the  bank  be  said  to  be  connected  with  the 
transaction.  If  it  were  true  that  there  was  a 
privity  of  contract  between  the  banker  and 
holder  when  the  check  was  given,  the  bank 
would  be  obliged  to  pay  the  check  although 
the  drawer,  before  it  was  presented,  had  coun- 
termanded it  and  although  other  checks, 
drawn  after  it  was  issued,  but  before  payment 
of  it  was  demanded,  had  exhausted  the  funds 
of  the  depositor.  If  such  a  result  should  fol- 
low the  giving  of  checks,  it  is  easy  to  see  that 
bankers  would  be  compelled  to  abandon  alto- 
gether the  business  of  keeping  deposit  ac- 
counts for  their  customers.  If,  then,  the 
bank  did  not  contract  with  the  holder  of  the 
check  to  pay  it  at  the  time  it  was  given,  how 
can  it  be  said  that  it  owes  any  duty  to  the 
holder  until  the  check  is  presented  and  ac- 
cepted? *  *  *  It  may  be,  if  it  could  be  shown 
that  the  bank  had  charged  the  check  on  its 
books  against  the  drawer,  and  settled  with  him 
on  that  basis,  that  the  plaintiff  could  recover  on 
the  count  for  money  had  and  received,  on  the 
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ground  that  the  rule  ex  cequo  et  bono  would  be 
applicable,  as  the  bank,  having  assented  to  the 
order  and  communicated  its  assent  to  the  pay- 
master, would  be  considered  as  holding  the 
money  thus  appropriated  for  the  plaintiff's 
use,  and  therefore  under  an  implied  promise 
to  him  to  pay  it  on  demand." 

The  same  view  is  adopted  in  Atty.-Gen.  v. 
Continental  L.  Ins.  Co.,  71  N.  Y.  325,  27  Am. 
Rep.  55.  The  court  said :  "  Banks  are  debtors  to 
their  customers  for  the  amount  of  deposits.  A 
check  is  a  request  of  the  customer  to  pay  the 
whole  or  a  portion  of  such  indebtedness  to  the 
bearer  or  to  the  order  of  the  payee.  Until 
presented  and  accepted,  it  is  inchoate;  it  vests 
no  title  or  interest,  legal  or  equitable,  in  the 
payee  to  the  fund.  Before  acceptance,  the 
drawer  may  withdraw  his  deposit;  the  bank 
owes  no  duty  to  the  holder  of  a  check  until  it 
is  presented  for  payment.  Knowledge  that 
checks  have  been  drawn  does  not  render  it 
obligatory  upon  the  bank  to  retain  the  deposit 
to  meet  them.  These  rules  are  indispensable 
to  the  safe  transaction  of  commercial  business." 

The  New  York  Negotiable  Instruments  Law, 
1897,  art.  xvii.,  §  325,  declares:  "  A  check  of 
itself  does  not  operate  as  an  assignment  of  any 
part  of  the  funds  to  the  credit  of  the  drawer 
with  the  bank,  and  the  bank  is  not  liable  to  the 
holder  unless  and  until  it  accepts  or  certifies 
the  check." 

1.  No  Assignment  —  England.  —  Schroeder 
v.  Central  Bank,  34  L.  T.  N.  S.  736;  Hopkin- 
son  v.  Forster,  L.  R.  19  Eq.  74. 

United  States.  —  Fourth  Street  Bank  v. 
Yardley,  165  U.  S.  634;  Bank  of  Republic  v. 
Millard,  10  Wall.  (U.  S.)  152;  Florence  Min. 
Co.  v.  Brown,  124  U.  S.  385;  Bull  v.  Kasson 
Bank,  123  U.  S.  105;  Essex  County  Nat.  Bank 
v.  Montreal  Bank,  7  Biss.  (U.  S.)  195;  Christ- 
mas v.  Russell,  14  Wall.  (U.  S.)  84;  Mande- 
ville  v.  Welch,  5  Wheat.  (U.  S.)  286;  Rosen- 
thal v.  Mastin  Bank.  17  Blatchf.  (U.  S.)  318. 

Alabama.  —  National  Commercial  Bank  v. 
Miller,  77  Ala.  168,  54  Am.  Rep.  50. 

Arizona.  —  Sattervvhite  v.  Melczer,  (Arizona 
1890)  24  Pac.  Rep.  184. 

Indiana.  —  Harrison  v.  Wright,  100  Ind.  515, 
50  Am.  Rep.  805;  Offutt  v.  Rucker,  2  Ind. 
App.  350. 

Louisiana.  —  Case  v.  Henderson,  23  La. 
Ann.  49,  8  Am.  Rep.  590. 

Maryland.  —  Moses  v.  Franklin  Bank,  34 
Md.  574. 

Massachusetts.  —  Bullard  v.  Randall,  1  Gray 
(Mass.)  605,  61  Am.  Dec.  433;  Dana  v.  Boston 
Third  Nat.  Bank,  13  Allen  (Mass.)  445,  90  Am. 
Dec.  216. 

Michigan.  —  Grammel  v.  Carmer,  55  Mich. 
201,  54  Am.  Rep.  363  (Sherwood,  J.,  dissenting); 
Moore  v.  Davis,  57  Mich.  255. 

Missouri.  —  Chase  v.  Alexander.  6  Mo.  App. 
510;  Merchants'  Nat.  Bank  v.  Coates,  79  Mo. 
168;  Dickinson  v.  Coates,  79  Mo.  250,  49  Am. 
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to  two  actions  upon  one  promise,  for  th< 
upon  it  also ; 1  that  the  bank's  contract 

Rep.  228;  Coates  v.  Doran,  83  Mo.  337.  See 
Dowell  v.  Vandalia  Banking  Assoc.,  62  Mo. 
App.  482;  Bank  of  Commerce  v.  Bogy,  44 
Mo.  13.    See  also  infra,  this  note. 

JVeiu  "Jersey.  —  Creveling  v.  Bloomsbury 
Nat.  Bank.  46  N.  J.  L.  255,  50  Am.  Rep.  417. 

New  York.  —  Chapman  v.  White,  6  N.  Y. 
412,  57  Am.  Dec.  464;  Dykers  z.  Leather  Man- 
ufacturers' Bank,  11  Paige  (N.  Y.)6i2;  vEtna 
Nat.  Bank  v.  New  York  Fourth  Nat.  Bank,  46 
N.  Y.  82,  7  Am.  Rep.  314;  Duncan  v.  Berlin, 
60  N.  Y.  151;  Any. -Gen.  v.  Continental  L.  Ins. 
Co.,  71  N.  Y.  325,  27  Am.  Rep.  55;  Risley  v. 
Phenix  Bank,  83  N.  Y.  324,  38  Am.  Rep.  421; 
Viets  v.  Union  Nat.  Bank,  101  N.  Y.  572,  54 
Am.  Rep.  743;  Lynch  v.  Jersey  City  First  Nat. 
Bank,  107  N.  Y.  182,  1  Am.  St.  Rep.  803; 
Union  Mills  First  Nat.  Bank  v.  Clark,  134 
N.  Y.  368. 

Ohio.  —  Covert  v.  Rhodes,  48  Ohio  St.  66. 
Pennsylvania.  —  Loyd  v.  McCaffrey,  46  Pa. 
St.  410. 

Tennessee.  —  Planters'  Bank  v.  Keesee,  7 
Heisk.  (Tenn.)  200;  Imboden  v.  Perrie,  13  Lea 
(Tenn.)  504. 

See  the  title  Assignments, vol.  2,  p.  1064. 

The  question  whether  or  not  a  check  operates 
as  an  equitable  assignment  is  succinctly  and 
clearly  answered  by  Mr.  Justice  Field  in  the 
case  of  Florence  Min.  Co.  v.  Brown,  124  U.  S. 
385.  Speaking  for  the  court,  he  said:  "  An 
■order  to  pay  a  particular  sum  out  of  a  special 
fund  cannot  be  treated  as  an  equitable  assign- 
ment pro  tanto  unless  accompanied  with  such  a 
relinquishment  of  control  over  the  sum  desig- 
nated that  the  fund  holder  can  safely  pay  it, 
and  be  compelled  to  do  so,  though  forbidden 
by  the  drawer.  A  general  deposit  in  a  bank 
is  so  much  money  to  the  depositor's  credit;  it 
is  a  debt  to  him  by  the  bank,  payable  on  de- 
mand to  his  order,  not  property  capable  of 
identification  and  specific  appropriation.  A 
check  upon  the  bank  in  the  usual  form,  not 
accepted  or  certified  by  its  cashier  to  be  good, 
does  not  constitute  a  transfer  of  any  money  to 
the  credit  of  the  holder;  it  is  simply  an  order 
which  may  be  countermanded  and  payment 
forbidden  by  the  drawer  at  any  time  before  it 
is  actually  cashed.  It  creates  no  lien  on  the 
money  which  the  holder  can  enforce  against 
the  bank.  It  does  not  of  itself  operate  as  an 
equitable  assignment." 

In  the  case  of  Lunt  v.  Bank  of  North 
America,  49  Barb.  (N.  Y.)  221,  the  court  held 
that  checks  drawn  in  the  ordinary  general 
form,  not  describing  any  particular  fund  or 
using  any  words  of  transfer  of  the  whole  or 
any  part  of  the  account  standing  to  the  credit 
of  the  drawer,  but  containing  only  the  usual 
request,  are  of  the  same  legal  effect  as  inland 
bills  of  exchange,  and  do  not  amount  to  an 
assignment  of  the  funds  of  the  drawer  before 
acceptance;  that  until  then  they  are  always 
revocable  by  the  drawer.  In  delivering  the 
opinion  the  court  said:  "  How  can  it  be  said 
that  these  checks  held  by  the  Bank  of  North 
America  are  an  assignment  of  the  funds  of  the 
drawer,  any  more  than  the  subsequent  ones 
drawn  before  the  execution  of  the  assignment 
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:  same  thing,  as  the  depositor  could  sue 
is  one  and  entire,  and  it  should  not  be 

to  the  plaintiffs?"  To  the  same  effect  are 
Chapman  v.  White,  6  N.  Y.  412,  57  Am.  Dec. 
464;  Harrison  v.  Wright,  100  Ind.  515,  50  Am. 
Rep.  805;  Dana  v.  Boston  Third  Nat.  Bank,  13 
Allen  (Mass.)  445,  90  Am.  Dec.  216. 

Where  a  depositor,  upon  discovering  that  he 
had  drawn  checks  exceeding  the  amount  of  his 
deposit  by  several  thousand  dollars,  notified 
the  bank  not  to  pay  any  checks  that  might  be 
afterwards  presented,  and,  finding  that  he  could 
not  make  up  the  deficiency  during  banking 
hours,  finallv  withdrew  his  deposit  from  the 
bank  for  the  purpose  of  distributing  it  ratably 
among  his  check  holders,  it  was  held  that  the 
holder  of  a  check  who  had  presented  it  and  de- 
manded payment  after  notice  to  the  bank  not 
to  pay,  but  before  the  deposit  had  been  with- 
drawn, was  not  entitled  to  recover  the  amount 
thereof  against  the  bank;  that  the  drawing 
of  a  check  upon  a  bank  was  not  a  specific  ap- 
propriation of  the  funds  of  the  borrower  to  the 
payment  of  that  particular  debt,  in  preference 
to  the  holders  of  checks  subsequently  drawn. 
Dykers  v.  Leather  Manufacturers'  Bank,  11 
Paige  (N.  V.  612. 

In  Order  to  Constitute  an  Equitable  Assignment 
the  check  must  be  upon  a  particular,  specified 
fund.  And  a  check  in  the  usual  form,  not 
describing  any  particular  fund  or  using  any 
words  of  transfer,  does  not  operate  as  an 
assignment,  equitable  or  otherwise.  Atty.- 
Gen.  v.  Continental  L.  Ins.  Co.,  71  N.  Y.  325, 
27  Am.  Rep.  55. 

In  Missouri.  —  In  the  case  of  Dickinson  v. 
Coates,  79  Mo.  250,  49  Am.  Rep.  228,  this  ques- 
tion was  finally  settled  in  Missouri  against  the 
check  holder's  right  to  sue  the  bank,  the  reason 
given  being  that  checks  ordinarily  do  not  con- 
stitute an  assignment,  legal  or  equitable,  of 
the  deposit.  Prior  to  this  decision  a  contrary 
view  had  been  taken.  McGrade  v.  German 
Sav.  Inst.,  4  Mo.  App.  330;  Zelle  v.  German 
Sav.  Inst.,  4  Mo.  App.  401;  State  Sav.  Assoc. 
v.  Boatmen's  Sav.  Bank,  11  Mo.  App.  292; 
Senter  v.  Continental  Bank,  7  Mo.  App.  532. 
The  case  of  Dickinson  v.  Coates,  79  Mo.  250, 
49  Am.  Rep.  228,  has  been  approved  and  fol- 
lowed in  Coates  v.  Doran,  83  Mo.  337,  and  the 
law  may  be  said  to  be  settled  in  this  state. 

In  the  Leading  English  Case  on  this  subject,  Sir 
G.  Jessel,  Master  of  the  Rolls,  said:  "  A  check 
is  clearly  not  an  assignment  of  money  in  the 
hands  of  a  banker;  it  is  a  bill  of  exchange  pay- 
able at  a  banker's.  The  banker  is  bound  by 
his  contract  with  his  customer  to  honor  the 
check  when  he  has  sufficient  assets  in  his 
hands;  if  he  does  not  fulfil  his  contract  he  is 
liable  to  an  action  by  the  drawer.  *  *  *  I  do  not 
understand  the  expressions  attributed  to  Mr. 
Justice  Byles  in  the  case  of  Kcene  v.  Beard,  8 
C.  B.  N.  S.  372,  98  E.  C.  L.  372;  but  I  am  quite 
sure  that  learned  judge  never  meant  to  lay 
down  that  a  banker  who  dishonors  a  check  is 
liable  to  a  suit  in  equity  by  the  holder."  Hop- 
kinson  v.  Forster,  L.  R.  19  Eq.  74. 

1.  Double  Action.  —  In  Bank  of  Republics. 
Millard,  10  Wall.  (U.  S.)  152,  Mr.  Justice  Davis 
said:  "  It  is  conceded  that  the  depositor  can 
bring  assumpsit  for  the  breach  of  the  contract 
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subjected  to  distinct  demands  by  several  persons,  thereby  causing  it  great 
embarrassment  by  compelling  it  to  settle  conflicting  demands  of  check  holders.1 
Chock  for  Precise  Amount  of  Deposit.  —  It  has  been  held,  however,  that  if  a  check 
be  drawn  for  the  exact  amount  on  deposit  it  will  operate  as  an  equitable 
assignment  of  the  debt  due  from  the  bank  to  the  drawer,  and  give  the  holder 
;i  right  of  action  against  the  bank  improperly  refusing  to  honor  the  same.8 
Still,  as  to  this  contention  a  contrary  view  has  been  taken.3 

Check  for  Amount  Greater  than  Deposit  —  Actual  Balance.  —  On  the  other  hand,  it  has 

also  been  held  that  a  check  drawn  for  more  than  the  amount  on  deposit  gives 


to  honor  his  checks,  and  if  the  holder  has  a 
similar  right,  then  the  anomaly  is  presented  of 
a  right  of  action  upon  one  promise,  for  the 
same  thing,  existing  in  two  distinct  persons, 
at  the  same  time."  See  also  Rosenthal  v. 
Mastin  Huik,  17  Blatchf.  (U.  S.)  322. 

But  as  to  this  contention,  Mr.  Daniel,  in  his 
work  on  Negotiable  Instruments,  vol.  2  (4th 
ed.),  §  1639.  says:  "  But  it  is  again  objected 
that  if  the  holder  could  sue  the  bank  for  the 
amount,  it  would  be  liable  to  a  suit  from  two 
different  persons  for  the  same  thing,  as  the  de- 
positor could  sue  it  also.  But  while  the  de- 
positor could  sue  the  bank  for  the  wrong  done 
in  refusing  to  pay  his  check,  and  recover  any 
consequential  damages,  he  cculd  not,  we 
should  say,  sue  it  for  the  amount  of  the  check 
after  its  presentment.  For  then  the  assign- 
ment is  completed  as  against  the  bank — its 
assent  has  been  obtained  by  its  reception  of 
the  deposit,  the  right  of  the  depositor  parted 
with,  and  of  the  holder  perfected.  And  while 
both  depositor  and  holder  could  sue  the  bank, 
their  causes  of  action  would  be  as  distinct  as  a 
tort  is  from  a  contract." 

1.  National  Bank  v.  Eliot  Bank,  5  Am.  L. 
Reg.  711 ;  Harrison  v.  Wright,  100  Ind.  539,  50 
Am.  Rep.  805;  Dykers  v.  Leather  Manu- 
facturers' Bank,  11  Paige  (N.  Y.)  612;  .(Etna 
Nat.  Bank  v.  New  York  Fourth  Nat.  Bank,  46 
N.  Y.  90,  7  Am.  Rep.  314. 

In  Mandeville  v.  Welch,  5  Wheat.  (U.  S.) 
286,  Judge  Story  said:  "  A  creditor  shall  not 
be  permitted  to  split  up  a  single  cause  of 
action  into  many  actions,  without  the  assent  of 
his  debtor,  since  it  may  subject  him  to  many 
embarrassments  and  responsibilities  not  con- 
templated in  his  original  contract.  He  has  a 
right  to  stand  upon  the  singleness  of  his  orig- 
inal contract,  and  to  decline  any  legal  or  equi- 
table assignments  by  which  it  may  be  broken 
into  fragments." 

Promise  to  One  for  Benefit  of  Another.  —  In  the 
well-considered  case  of  National  Bank  v.  Eliot 
Bank,  5  Am.  L.  Reg.  711,  Huntington,  J.,  said: 
"  A  further  inquiry  arises  whether  the  contract 
between  the  customer  and  the  banker  can  be 
brought  within  the  principle,  now  well  estab- 
lished, and  which  has  been  applied  to  a  certain 
class  of  cases  to  be  found  in  the  books,  viz.: 
that  if  A  receives  money  of  B,  to  the  use  of  C, 
though  there  is  no  communication  between  A 
and  C,  and  no  privity  other  than  what  arises 
from  the  duty  of  paying,  an  action  will  lie  in 
behalf  of  C  against  A.  In  other  words,  that 
when  one  person  for  a  valuable  consideration 
engages  with  another  by  simple  contract  to  do 
some  act  for  the  benefit  of  a  third,  the  latter,  who 
would  enjoy  the  benefit  of  the  act,  may  maintain 
an  action  for  the  breach  of  such  engagement." 

I* 


After  citing  a  number  of  cases  in  which  this 
principle  was  applied,  the  court  continued: 
"  In  these  cases,  however,  *  *  *  it  will 
be  found  that  the  third  party,  seeking  to  en- 
force the  contract,  is  particularly  designated 
and  named  in  the  contract;  that  the  person  who 
is  to  receive  the  benefit  is  specifically  pointed 
out.  *  *  *  The  contract  between  the  bank 
and  its  customer  in  deposits  does  not,  there- 
fore, seem  to  come  within  the  letter  or  spirit  of 
the  principle  and  reasoning  recognized  in  these 
cases  of  money  received  by  A  from  B  for  the 
use  of  C,  or  for  the  benefit  of  a  third  person. 
To  apply  it  to  a  loan  or  deposit  would  seem  to 
be  forcing  it  into  service  for  which  it  was  never 
designed  and  for  which  there  is  no  prece- 
dent." 

2.  Covert  v.  Rhodes,  48  Ohio  St.  73;  Hawes 
v.  Blackwell,  107  N.  Car.  201,  22  Am.  St.  Rep. 
870.  Also,  by  implication,  Carr  v.  National 
Security  Bank,  107  Mass.  49,  9  Am.  Rep.  6. 

In  Kingman  v.  Perkins,  105  Mass.  ill,  art 
order  on  a  savings  bank  for  the  whole  sum 
due,  given  upon  sufficient  consideration,  was 
held  to  constitute  an  assignment  of  the  amount 
in  the  hands  of  the  savings  bank. 

3.  In  Lunt  v.  Bank  of  North  America,  49 
Barb.  (N.  Y.)  221,  it  was  held  that  checks 
drawn  in  the  ordinary  general  form,  not  de- 
scribing any  particular  fund,  or  using  any 
words  of  transfer  of  the  whole  or  any  part  of 
the  account  standing  to  the  credit  of  the  drawer 
in  the  bank  upon  which  they  are  drawn,  but 
containing  only  the  usual  request  directed  to 
the  bank,  to  pay  to  the  order  of  the  payee 
named  a  certain  sum  of  money,  are  of  the 
same  legal  effect  as  inland  bills  of  exchange, 
and  do  not  amount  to  an  assignment  of  the 
funds  of  the  drawer  in  the  bank.  The  bank 
on  which  such  an  instrument  is  drawn  is  not 
liable  before  acceptance,  and  before  then  the 
instrument  is  revocable  by  the  drawer.  This 
decision  has  been  followed  in  Atty.-Gen.  v. 
Continental  L.  Ins.  Co.,  71  N.  Y.  330,  27  Am. 
Rep.  55,  and  in  the  case  of  Imboden  v.  Per- 
rie.  13  Lea  (Tenn.)  506;  see  also  Chapman  v. 
White,  6  N.  Y.  412,  57  Am.  Dec.  464.  So,  in 
Detroit  Second  Nat.  Bank  v.  Williams,  13 
Mich.  282,  the  check  having  been  given  in  this 
case  for  the  exact  amount  on  deposit,  the  court 
said:  "  Without  acceptance  by  the  bank,  or 
some  special  undertaking  on  its  part,  we  do 
not  think  the  bank  could  be  held  liable  upon  a 
check,  as  such,  to  the  payee.  There  is  no 
privity  of  contract  between  the  payee  and  the 
drawee,  and  if  the  money  is  not  paid  upon  the 
check,  the  drawee  is  only  accountable  to 
the  drawer.  The  payee  does  not  take  an  un- 
accepted check  relying  upon  the  credit  of  the 
drawee,  but  that  of  the  drawer." 
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the  check  holder  no  right  to  the  actual  balance.1 

b.  Liability  Affirmed.  —  While,  as  just  stated,  the  decided  weight  of 
authority  is  against  the  check  holder's  right  to  sue  the  bank  wrongfully  refus- 
ing to  honor  its  depositor's  check,  still  there  is  quite  an  array  of  authorities 
holding  a  contrary  view. 

The  Seasons  for  the  View  are  as  follows:  They  maintain  that  it  is  the  universal 
custom  and  usage  of  banks  to  honor  their  customers'  genuine  checks  when 
properly  presented  by  parties  entitled  to  receive  their  amount,  a  sufficient 
amount  being  on  deposit  at  the  time  to  the  credit  of  the  drawer;  relying 
upon  this  custom,  the  customer  makes  his  deposit  and  the  check  holder 
receives  the  check,  an  implied  contract  thereby  arising  between  the  bank  and 
the  check  holder  for  the  breach  of  which  by  the  bank  the  check-holder  will 
be  entitled  to  sue.2  They  also  hold  that  a  check  drawn  upon  sufficient 
funds  is  an  absolute  appropriation,  in  effect  an  assignment,  of  the  funds, 
to  the  amount  of  the  check,  in  the  hands  of  the  banker,  who  after  notice 
should  hold  the  amount  to  the  credit  of  the  holder  and  account  to  him  for 
the  same ; 3  and  that  one  for  whose  benefit  a  promise  is  made  by  another 


1.  Dana  p.  Boston  Third  Nat.  Bank,  13  Allen 
(Mass.)  445,  90  Am.  Dec.  216;  Beauregard  v. 
Knowlton,  156  Mass.  395;  Coates  v.  Preston, 
105  111.  473.  See  also  Gibson  v.  Cooke,  20  Pick. 
(Mass.)  15.  But  compare  Bromley  v.  Commer- 
cial Nat.  Bank,  9  Phila.  (Pa.)  522. 

2.  Implied  Contract  —  Illinois.  —  Munn  v. 
Burch,  25  111.  35;  Chicago  M.  &  F.  Ins.  Co.  v. 
Stanford,  28  111.  16S,  81  Am.  Dec.  27P;  Chicago 
Fourth  Nat.  Bank  v.  City  Nat.  Bank,  68  111.  398. 

Iowa. —  Roberts  v.  Corbin,  26  Iowa  315,  96 
Am.  Dec.  146. 

Kentucky.  —  Weinstock  v.  Bellwood,  12  Bush 
(Ky.)  139. 

Louisiana. — Vanbibber  v.  State  Bank,  14 
La.  Ann.  486,  74  Am.  Dec.  442.  The  decision 
in  this  case  was  overruled  by  the  court  in  Case 
v.  Henderson,  23  La.  Ann.  49,  8  Am.  Rep.  590, 
and  in  Case  v.  Marchand,  23  La.  Ann.  60, 
the  last  two  cases  being  in  turn  overruled  by 
Gordon  v.  Muchler,  34  La.  Ann.  604. 

Nebraska.  — Fonner  v.  Smith,  31  Neb.  107, 
28  Am.  St.  Rep.  510. 

South  Carolina.  —  Fogarties  v.  State  Bank, 
12  Rich.  L.  (S.  Car.)  518,  78  Am.  Dec.  468 
(O'Neall,  C.  J.,  dissenting);  Simmons  Hardware 
Co.  v.  Greenwood  Bank,  41  S.  Car.  177,  44  Am. 
St.  Rep.  700. 

The  case  of  Munn  v.  Burch,  25  111.  25,  may 
be  regarded  as  the  leading  case  in  this  country 
which  maintains  this  view.  In  delivering  the 
opinion  of  the  court,  Caton,  C.  J.,  said: 
"  When  there  is  a  certain  well-beaten  track 
upon  any  subject  which  the  commercial  pub- 
lic habitually  follows,  which  business  men 
almost  or  quite  universally  pursue,  without 
express  promise  or  dictation,  everybody  has  a 
right  to  assume  that  all  similarly  situated,  or 
in  the  way  of  that  road,  will  pursue  it.  That 
is  what  is  called  commercial  custom  or  usage, 
and  enters  into  and  forms  a  part  of  every  con- 
tract to  which  it  is  applicable.  These  are 
principles  of  the  law  merchant,  which  have  been 
adopted  and  have  become  a  part  of  the  com- 
mon law.  *  *  *  Where  a  custom  is  so  uni- 
versal and  of  such  antiquity  that  all  men  must 
be  presumed  to  know  it,  courts  will  not  pretend 
to  be  more  ignorant  than  the  rest  of  mankind, 
but  will  recognize  and  act  upon  it.  *  *  * 
To  say  that  the  holder  of  a  bank  check  has  not 


both  a  legal  and  an  equitable  right,  after  presen- 
tation of  the  check,  to  the  money  of  the  drawer 
in  the  hands  of  the  banker  would  destroy  the 
most  valuable  feature  of  bank  deposits  and 
checks.  Without  it  this  whole  system  would 
become  worthless  and  destroyed.  Unless  the 
depositor  can  be  thus  accommodated,  it  is 
worth  no  man's  while  to  keep  a  deposit  account 
with  a  bank.  And  no  man  will  wish  to  be 
troubled  with  the  check  of  the  best  drawer  if 
he  acquires  no  right  by  its  presentation,  and  is 
only  to  receive  pay  upon  it  as  a  matter  of 
favor.  But  we  are  entirely  satisfied  that  such 
is  not  and  cannot  be  the  law.  Well-recognized 
legal  principles  lead  us  inevitably  to  the  same 
result,  which  commercial  convenience  requires. 
This  universal  custom  shows  us  what  the  con- 
tract of  all  the  parties  is.  It  shows  us  that  the 
banker,  when  he  receives  the  deposit,  agrees 
with  the  depositor  to  pay  it  out,  on  the  pre- 
sentation of  his  checks,  in  such  sums  as  those 
checks  may  call  for,  and  to  the  person  present- 
ing them,  and  with  the  whole  world  he  agrees 
that  whoever  shall  become  the  owner  of  such 
check  shall,  upon  presentation,  thereby  become 
the  owner,  and  entitled  to  receive  the  amount 
called  for  by  the  check,  provided  the  drawer 
shall  at  that  time  have  that  amount  on  de- 
posit. Who  shall  object  to  that  portion  of  the 
contract  which  the  law  raises  by  implication  on 
the  part  of  the  banker  to  the  third  person — to 
anybody  and  to  everybody?  Surely  every 
sound  lawyer  will  at  once  perceive  a  privity  of 
contract  between  the  banker  and  the  holder  of 
the  check,  created  by  the  implied  promise  held 
out  to  the  world  by  the  banker  on  the  one 
side  and  the  receiving  of  the  check  for  value 
and  the  presenting  it  on  the  other." 

Mr.  Daniel,  in  his  work  on  Negotiable  In- 
struments (4th  ed.)  vol.  2,  §  1638,  says:  "  The 
objection  to  the  check  holder's  suing  the  bank, 
on  the  ground  that  there  is  no  privity  between 
him  and  the  bank,  seems  to  us  utterly  unten- 
able. It  is  true  there  is  no  privity  before  the 
presentment  of  the  check,  but  by  that  very  act 
they  are  brought  in  privity  and  the  check 
holder's  right  to  sue  the  bank  completed." 

3.  Assignment — Illinois. — Munn  v.  Burch, 
25  111.  35;  Chicago  M.  &  F.  Ins.  Co.  v.  Stan- 
ford, 28  111.  168,  Si  Am.  Dec.  270;  Bickford  v. 
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can  maintain  an  action  upon  such  promise.1 

e.  Amount  of  Recovery  when  Allowed.  —  In  those  jurisdictions 
where  the  check  holder  is  allowed  to  bring  his  action  against  the  bank  the 
incisure  of  damages  is  usually  the  amount  of  the  check  wrongfully  dishonored.3 

IX.  Forged  Checks  —  1.  Forgery  of  Signature  —  a.  As  between  Depositor 
and  B  \ \  K  —  Bank  Liable.  —  The  bank,  when  it  receives  money  on  deposit,  agrees 
that  such  money  shall  be  paid  out  only  on  the  order  of  its  depositor;  hence 
when  it  pays  a  forged  check  it  must  be  held  to  have  paid  out  its  own  funds,  and 
cannot,  therefore,  charge  its  depositor  with  the  amount  so  paid  out,  but  as 
against  him  the  bank  must  bear  the  loss,  provided  the  depositor  has  been  free 
from  blame  and  has  not  contributed  to  the  forgery  by  his  negligence.3 


Chicago  First  Nat.  Bank,  42  111.  238,  89  Am. 
Dec.  436;  Brown  v.  Leckie,  43  111.  497;  Chi- 
cago Fourth  Nat.  Bank  v.  City  Nat.  Bank,  68 
111.  398;  Union  Nat.  Bank  v.  Oceana  County 
Bank,  80  111.  212,  22  Am.  Rep.  185;  Springfield 
M.  &  F.  Ins.  Co.  v.  Peck,  102  111.  265;  Ridgely 
Nat.  Bank  v.  Patton,  109  111.  479;  National 
Bank  of  America  v.  Indiana  Banking  Co.,  114 
III.483;  Richardson  v.  International  Bank,  11 
111.  App.  586;  International  Bank  v.  Jones, 
15  111.  App.  596;  Merchants'  Nat.  Bank  v.  Ritz- 
inger,  20  111.  App.  27;  International  Bank  v. 
Jones,  20  111.  App.  127;  Metropolitan  Nat. 
Bank  v.  Jones,  137  111.  634,  31  Am.  St.  Rep. 
403. 

Kentucky.  —  Lester  v.  Given,  8  Bush  (Ky.) 
357;  Weinstock  v.  Bellwood,  12  Bush  (Ky.) 
139. 

South  Carolina.  —  Fogarties  v.  State  Bank, 
12  Rich.  L.  (S.  Car.)  518,  78  Am.  Dec.  468 
(O'Neall,  C.  J.,  dissenting). 

Wisconsin.  —  Pease  v.  Landauer,  63  Wis.  20, 
53  Am.  Rep.  247. 

In  Lester  v.  Given,  8  Bush  (Ky.)  357,  it  was 
held  that  a  check  was  an  absolute  appropria- 
tion of  so  much  money  in  the  hands  of  the 
bankers  to  the  holder,  to  remain  there  until 
called  for.  and  could  not,  after  notice,  be  with- 
drawn by  the  drawer.  And  in  Pease  v.  Lan- 
dauer, 63  Wis.  20,  53  Am.  Rep.  247,  it  was  held 
that,  as  between  the  drawer  and  the  holder  of 
a  check  for  value,  the  bank  being  indifferent, 
there  was  an  equitable  assignment  of  the  fund 
to  the  amount  of  the  check,  the  payment  of 
which  could  not  arbitrarily  be  stopped  by  the 
■drawer. 

1.  Promise  to  One  for  Benefit  of  Another.  — 

Munn  v.  Burch,  25  111.  35;  Fogarties  v.  State 
Bank,  12  Rich.  L.  (S.  Car.)  518,  78  Am.  Dec. 
468  (O'Neall,  C.  J.,  dissenting);  Roberts  v. 
Corbin,  26  Iowa  315,  96  Am.  Dec.  146;  Fonner 
■v.  Smith,  31  Neb.  107,  28  Am.  St.  Rep.  510. 

In  Fogarties  v.  State  Bank,  12  Rich.  L.  (S. 
Car.)  518,  78  Am.  Dec.  468,  Johnston,  J.,  said: 
"  It  is  believed  to  be  incontrovertibly  true  that 
he  for  whose  benefit  a  promise  is  made  may 
maintain  an  action  upon  it,  though  no  consid- 
eration (except  in  a  commercial  sense,  as  I 
have  endeavored  to  explain  it)  pass  from  him 
to  the  defendant,  nor  any  promise  from  the  de- 
fendant to  him." 

So  Caton,  J.,  in  Munn  v.  Burch,  25  111.  35, 
said:  "  It  is  a  familiar  principle  of  daily  illus- 
tration that  a  promise  made  to  the  public  that 
the  performance  of  a  particular  act  shall  entitle 
the  person  performing  the  act  to  a  particular 
right,  is  a  valid  assumpsit  to  such  person. 
The  promise  on  the  one  hand,  and  the  per- 


formance on  the  other,  create  a  privity  be- 
tween the  parties  as  intimate  and  as  obligatory 
as  if  the  promise  had  originally  been  made  to 
the  particular  person." 

2.  Amount  Recoverable  by  Check  Holder  — 
Illinois.  —  Munn  v.  Burch,  25  111.  35;  Chicago 
M.  &  F.  Ins.  Co.  .v.  Stanford,  28  111.  168,  81 
Am.  Dec.  270;  Bickford  v.  Chicago  First  Nat. 
Bank,  42  111.  238,  89  Am.  Dec.  436;  Brown  v. 
Leckie,  43  111.  497;  Chicago  Fourth  Nat.  Bank 
v.  City  Nat.  Bank,  68  111.  398;  Union  Nat. 
Bank  v.  Oceana  County  Bank,  80  111.  212,  22 
Am.  Rep.  185;  Springfield  M.  &  F.  Ins.  Co.  v. 
Peck,  102  111.  265;  Ridgely  Nat.  Bank  v.  Pat- 
ton,  109  111.  479;  National  Bank  of  America  v. 
Indiana  Banking  Co.,  114  111.  483;  Metropoli- 
tan Nat.  Bank  v.  Jones,  137  111.  634,  31  Am. 
St.  Rep.  403;  Richardson  v.  International 
Bank,  11  111.  App.  582;  International  Bank  v. 
Jones,  15  111.  App.  594;  Merchants'  Nat.  Bank 
v.  Ritzinger,  20  111.  App.  27. 

Kentucky.  —  Weinstock  v.  Bellwood,  12 
Bush  (Ky.)  139. 

South  Carolina.  —  Fogarties  v.  State  Bank, 
12  Rich.  L.  (S.  Car.)  518,  78  Am.  Dec.  468. 

Interest.  —  In  the  case  of  Merchants'  Nat. 
Bank  v.  Ritzinger,  20  111.  App.  27,  the  check 
holder  was  allowed  to  recover,  in  addition  to 
the  amount  of  the  check,  interest  also. 

3.  Rule  in  Case  of  Forged  Checks  —  England.  — 
Price  v.  Neale,  3  Burr.  1355;  Bass  v.  Clive,  4 
M.  &  S.  13;  Smith  v.  Mercer  6  Taunt.  76; 
Bank  of  Ireland  v.  Evans's  Charities,  5 
H.  L.  Cas.  410;  Georgia  R.,  etc.,  Co.  v.  Love, 
etc.,  Soc,  85  Ga.  293. 

Alabama.  —  Birmingham  First  Nat.  Bank  v. 
Allen,  100  Ala.  476,  46  Am.  St.  Rep.  80. 

Illinois.  —  Quincy  First  Nat.  Bank  v.  Ricker, 
71  111.  439. 

Kansas.  —  Leavenworth  First  Nat.  Bank  v. 
Tappan,  6  Kan.  456,  7  Am.  Rep.  568. 

Kentucky.  —  Deposit  Bank  v.  Fayette  Nat. 
Bank,  90  Ky.  10. 

Louisiana.  —  Laborde  v.  Consolidated  Assoc., 
4  Rob.  (La.)  190,  39  Am.  Dec.  517. 

Maryland.  —  Merchants'  Bank  v.  Marine 
Bank,  3  Gill  (Md).  96,  43  Am.  Dec.  300;  Com- 
mercial, etc.,  Bank  v.  Baltimore  First  Nat. 
Bank,  30  Md.  11,  96  Am.  Dec.  554;  Hardy  v. 
Chesapeake  Bank,  51  Md.  562,  34  Am.  Rep. 
325. 

Massachusetts.  —  Mackintosh  v.  Eliot  Nat. 
Bank,  123  Mass.  393. 

Minnesota. — Bernheimers*.  Marshall,  2  Minn. 
78,  72  Am.  Dec.  79. 

New  York.  —  Weisser  v.  Denison,  10  N.  Y. 
68,  61  Am.  Dec.  731;  National  Park  Bank  v. 
New  York  Ninth  Nat.  Bank,  46  N.  Y.  77,  7 
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Fault  or  Negligence  of  Drawer.  —  But  where  the  forgery  can  be  traced  to  the  fault 
or  negligence  of  the  drawer,  he  cannot  fix  the  liability  for  his  default  upon  the 
bank,  but  must  bear  the  loss  himself.1    So  the  bank  has  been  held  free  from 


Am.  Rep.  310;  Frank  v.  Chemical  Nat.  Bank, 
34  N.  Y.  209,  38  Am.  Rep.  501;  Kummel  v. 
Germania  Sav.  Bank,  127  N.  Y.  488;  Harlem 
Co-operative  Bldg.,  etc..  Assoc.  v.  Mercantile 
Trust  Co.,  10  Misc.  Rep.  (N.  Y.  C.  PI.)  680. 

Pennsylvania.  —  People's  Sav.  Bank  v. 
Cupps,  91  Pa.  St.  315. 

Tennessee.  —  People's  Bank  v.  Franklin 
Bank,  88  Tenn.  299,  17  Am.  St.  Rep.  884. 

Washington.  —  Crane  v.  Horton,  5  Wash. 
479- 

In  Laborde  v.  Consolidated  Assoc.,  4  Rob. 
(La.)  190,  39  Am.  Dec.  517,  a  clerk  had  forged 
his  master's  signature,  and  promptly  upon  the 
discovery  of  the  forgery  the  bank  was  noti- 
fied. The  court,  in  holding  the  bank  liable, 
used  the  following  language:  "  We  do  not  dis- 
cover anything  in  the  conduct  of  the  plaintiff 
which  should,  in  equity,  throw  upon  him  the 
loss  resulting  from  the  payment  to  his  clerk  of 
a  forged  check.  The  clerk  does  not  appear 
ever  to  have  been  trusted  by  the  plaintiff  with 
drawing  checks  and  signing  the  name  of 
his  employer.  His  employment  was  that  usual 
with  clerks  in  commercial  houses;  and  we  are 
not  prepared  to  say  that,  under  circumstances 
such  as  are  disclosed  in  this  case,  the  loss 
ought  to  fall  on  the  employer." 

In  Georgia  R.,  etc.,  Co.  v.  Love,  etc.,  Soc, 
85  Ga.  293  the  depositor  did  not  know  how  to 
write  his  name,  and  the  bank  was  cognizant  of 
this  fact.  A  check  was  paid  with  his  name 
forged  thereon.  The  court  held:  "  When  a 
bank  receives  money  on  deposit  from  a  person, 
it  must  be  certain,  when  it  pays  it  out,  that  it 
does  so  upon  the  depositor's  order.  It  cannot 
avoid  liability  by  showing  that  it  acted  in  good 
faith,  and  that  it  believed,  from  inquiry  of  the 
person  presenting  the  checks,  that  he  was 
authorized  to  sign  the  name  of  the  depositor  to 
the  same.  Under  the  facts  of  this  case,  the 
■signatures  were  forgeries  and  the  bank  is 
liable  for  the  money  paid  out  thereon." 

In  Hardy  v.  Chesapeake  Bank,  51  Md.  585, 
34  Am.  Rep.  325,  the  court,  after  stating  the 
well-settled  rule  that  the  relation  between 
banker  and  customer  is  that  of  debtor  and 
creditor,  and  that  the  money  received  on  de- 
posit becomes  the  funds  of  the  bank,  said: 

There  is  no  question  of  trust,  therefore,  be- 
tween the  parties,  but  their  relation  is  purely 
a  legal  one;  and  if  the  bank  pays  money  on  a 
forged  check,  no  matter  under  what  circum- 
stances of  caution,  or  however  honest  the  be- 
lief in  its  genuineness,  if  the  depositor  himself 
be  free  of  blame,  and  has  done  nothing  to  mis- 
lead the  bank,  all  the  loss  must  be  borne  by 
the  bank,  for  it  acts  at  its  peril,  and  pays  out 
its  own  funds,  and  not  those  of  the  depositor. 
It  is  in  view  of  this  relation  of  the  parties,  and 
of  their  rights  and  obligations,  that  the  princi- 
ple is  universally  maintained  that  banks  and 
bankers  are  bound  to  know  the  signatures  of 
their  customers,  and  that  they  pay  checks  pur- 
porting to  be  drawn  by  them  at  their  peril." 

Evidence  of  Forgery.  —  A  depositor's  inability 
to  point  out  a  genuine  check  from  a  forged 
check  is  not  conclusive  against  him,  nor  arc 

11 


the  stubs  of  his  check  book  conclusive  evi- 
dence against  the  bank,  where  it  appears  that 
the  forger  who  had  access  to  the  check  book 
sometimes  altered  the  numbers  on  the  checks 
and  stubs.  Birmingham  First  Nat.  Bank  v. 
Allen,  100  Ala.  476,  46  Am.  St.  Rep.  80. 

Photographs. —  In  Crane  v.  Horton,  5  Wash. 
479,  it  was  held  that  where  the  disputed  signa- 
ture of  a  check  is  in  court,  as  well  as  five  hun- 
dred genuine  ones,  it  is  not  error  for  the  court 
to  reject  photographs  of  the  disputed  signature 
and  certain  genuine  signatures  taken  side  by 
side  which  are  offered  in  evidence. 

Amount  Recoverable  by  Depositor.  ■ —  Where  the 
fund  out  of  which  the  check  has  been  paid  is  a 
general  deposit,  no  interest  can  be  allowed 
where  the  bank  has  charged  the  depositor  with 
a  check,  and  it  afterwards  turns  out  that  the 
check  has  been  paid  on  a  forged  indorsement. 
Atlanta  Nat.  Bank  v.  Burke,  81  Ga.  597. 

Negligence — -Set-off.  —  When  a  bank  has  re- 
paid a  depositor  for  forged  checks,  and  the  de- 
positor is  found  to  be  guilty  of  negligence, 
the  bank  may  offset  the  amount  so  repaid. 
Birmingham  First  Nat.  Bank  v.  Allen,  100  Ala. 
476,  46  Am.  St.  Rep.  80. 

Instances  of  Forgeries.  —  An  alteration  of  a 
signature,  which  consists  only  in  retouching  it 
with  a  brush  or  quill  pen  in  one  or  two  places, 
is  not  such  a  material  alteration  as  to  make 
the  signature  a  forgery.  U.  S.  National  Bank 
v.  National  Park  Bank,  59  Hun  (N.  Y.)  495, 
affirmed  129  N.  Y.  647.  See  National  Park 
Bank  v.  New  York  Ninth  Nat.  Bank,  46  N.  Y. 
77,  7  Am.  Rep.  310.  A  customer  of  a  bank, 
having  his  paid  check  returned  to  him,  altered 
the  style  of  the  handwriting  so  as  to  make  it  ap. 
pear  not  to  be  his,  and  then  returned  the  check 
to  the  bank,  declaring  it  to  be  a  forgery,  and 
got  credit  from  the  bank  for  the  amount  on  his 
account;  at  the  same  time  making  the  state- 
ment that  the  check  was  forged,  and  supporting 
his  statement  with  specific  facts  which,  if  true, 
would  have  proven  the  forgery.  It  was  held 
that  this  was  a  fraud  upon  the  bank,  but  was 
not  forgery.  Brittain  v.  Bank  of  London,  3  F. 
&  F.  465. 

Where  a  check  was  presented,  and  the  sig- 
nature was  very  unlike  the  depositor's,  but  the 
cashier  paid  it  without  requiring  identification 
of  the  holder,  it  was  held  that  a  finding  that 
the  cashier  was  negligent  would  not  be  dis- 
turbed. Hager?'.  Buffalo  Sav.  Bank,  10  Misc. 
Rep.  (Buffalo  Super.  Ct.)  455.  See  also  Com. 
v.  Stephenson,  11  Cush.  (Mass.)  481,  59  Am. 
Dec.  154. 

See  also  the  title  Forgery. 

1.  Where  Drawer  at  Fault.  —  Young  v.  Grote, 
4  Bing.  253,  13  E.  C.  L.  420;  Dc  Feriet  v. 
Bank  of  America,  23  La.  Ann.  310;  Smith  v. 
Mechanics',  etc.,  Bank,  6  La.  Ann.  610; 
Charles  River  Nat.  Bank  v.  Davis,  100  Mass. 
413- 

Carelessly  having  Check  Book  Exposed.  —  In 

Leavitt  v.  Stanton,  Hill  &  D.  Supp.  (N.  Y.)  413, 
it  was  held  that  the  facts  that  the  check  was 
one  of  the  printed  checks  used  by  the  plaintiff 
bank;  that  part  of  it,  to  wit,  the  name  of  the 
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blame  and  the  loss  fixed  upon  the  drawer  where  the  latter  has  given  his  check 
to  a  stranger  '  under  suspicious  circumstances,  or  has  so  negligently  drawn  his 
check  as  to  easily  permit  the  alteration  which  constituted  the  forgery.2 

Subsequent  Conduct  of  Drawer.  —  Although  free  from  blame  in  the  first  instance, 
the  drawer  may  by  his  subsequent  acts  so  ratify  or  acquiesce  in  the  forgery,  or 
so  mislead  the  bank,  as  to  relieve  the  bank  of  all  liability.3 


lefemlunl  bank,  was  in  the  handwriting  of  one 
of  the  plaintiff's  clerks;  that  it  must  have 
come  from  the  check  book;  that  the  book  had 
been  kepi  upon  the  counter  of  the  bank,  an  un- 
usual place;  that  the  cashier  had  sent  a  letter 
of  advice  to  the  bank  upon  which  the  check 
was  drawn,  inclosing  the  signature  of  the  party; 
and  that  the  party  paid  one-fourth  per  cent, 
premium  for  two  drafts  of  three  thousand  dol- 
lars and  five  thousand  dollars,  were  not  suffi- 
cient evidence  of  negligence  to  charge  the 
drawer  bank  on  the  forged  draft. 

And  in  Mackintosh  v.  Eliot  Nat.  Bank,  123 
Mass.  393,  the  bank  paid  three  checks  purport- 
ing to  be  signed  by  the  plaintiff,  which  had, 
however,  been  forged  by  his  clerk.  The 
forgery  was  committed  on  a  blank  form,  taken 
from  the  depositor's  check  book,  which  was 
lying  about  in  his  office  during  the  day,  and 
the  checks  were  stamped  with  the  plaintiff's 
hand  stamp.  The  clerk  was  allowed  to  fill  up 
checks,  and  had  been  introduced  by  the  plain- 
tiff to  the  bank  as  a  proper  person  to  receive 
money  on  his  checks.  It  was  held  that  these 
facts  did  not  exempt  the  bank  from  liability 
for  the  loss.  See  also  Bank  of  Ireland  v. 
Evans's  Charities,  5  H.  L.  Cas.  410. 

Negligence  Too  Remote.  —  It  has  been  held 
that  merely  giving  a  check  to  a  stranger,  if 
negligence  on  the  part  of  the  drawer,  is  too  re- 
mote upon  which  to  charge  the  latter.  Na- 
tional Bank  v.  Nolting,  (Va.,  1897)  26  S.  E. 
Rep.  826.  See  also  Bank  of  Ireland  v.  Evans's 
Charities,  5  H.  L.  Cas.  409. 

1.  Check  Given  to  Stranger  under  Suspicious 
Circumstances.  —  In  Smith  v.  Mechanics',  etc., 
Bank,  6  La.  Ann.  610,  the  plaintiff,  a  broker, 
discounted  without  inquiry,  for  an  entire 
stranger,  a  forged  bill  purporting  to  be  drawn 
on  and  accepted  by  a  commercial  house  in 
New  Orleans.  In  payment  he  gave  the  forger 
his  check  upon  the  bank,  payable  to  the  order 
of  the  supposed  acceptor.  The  forger  obtained 
the  money  from  the  bank  by  forging  the  name 
of  the  supposed  acceptor.  The  plaintiff  sued 
the  bank  for  the  amount  of  the  check.  It  was 
decided  that  the  plaintiff  did  not  exercise  due 
precaution  in  thus  taking  the  bill  without  in- 
quiry, and  that  by  placing  the  check  in  the 
hand  of  the  probable  forger  of  the  bill  he  sup- 
plied him  with  means  well  calculated  to  de- 
ceive; and  although  the  bank  had  been  guilty  of 
negligence  in  paying  the  check,  yet  the  loss 
should  properly  be  borne  by  the  depositor. 

2.  Checks  Negligently  Drawn.  —  So,  where  a 
customer  of  a  banker  delivered  to  his  wife  cer- 
tain printed  checks  signed  by  himself,  but  with 
blanks  for  the  sums,  requesting  his  wife  to  fill 
up  the  blanks  for  the  money  required  in  the 
exigencies  of  his  business;  she  caused  one 
to  be  filled  up  with  the  words  "  fifty  pounds, 
two  shillings,"  the  "  fifty  "  being  commenced 
with  a  small  letter,  and  placed  in  the  middle 
of  a  line;  the  figures  "  50.  2s."  being  also  placed 


at  a  considerable  distance  from  the  printed  £, 
and  in  this  state  she  delivered  the  check  to  her 
husband's  clerk  to  receive  the  amount ;  where- 
upon he  inserted  in  the  beginning  of  the  line  in 
which  the  word  "  fifty  "  was  written,  "  three 
hundred  and,"  and  the  figure  "  3  "  between 
the  "  £  "  and  "  50."  The  depositor,  the  court, 
held,  must  bear  the  loss  in  this  case.  Young 
v.  Grote,  4  Bing.  253,  13  E.  C.  L.  420. 

3.  Subsequent  Conduct  of  Drawer. — -The  cashier 
of  a  bank  paid  a  check  purporting  to  be  signed 
by  D.,  and  four  days  afterwards,  having  reason 
to  believe  that  the  same  was  forged,  returned 
it  to  D.'s  office,  where  D.'s  clerk  gave  in  ex- 
change for  the  forged  check  a  check  filled  out 
for  the  amount  by  him  and  signed  in  blank  by 
D.  When  the  messenger  returned  to  the  bank 
with  the  new  check  and  delivered  it  to  the 
cashier,  D.  was  present  and  conversed  with  the 
cashier  about  the  check.  D.  took  up  the  check, 
looked  at  it,  and  said  he  supposed  the  check 
was  issued  by  his  brother,  who  had  authority 
to  issue  checks.  Later  in  the  same  day  D.  de- 
nied his  clerk's  authority,  tendered  back  the 
other  check,  and  stopped  payment  on  his  own, 
and  demanded  its  return,  which  was  refused 
by  the  bank.  In  an  action  on  the  check  it  was 
held  that  the  surrender  of  the  former  check 
was  a  sufficient  consideration  for  the  issue  of 
the  check  in  the  suit;  and  that  D.,  in  his  inter- 
view with  the  cashier,  had  ratified  the  check, 
and  it  was  incompetent  for  him  to  revoke  such, 
ratification.  Charles  River  Nat.  Bank  v. 
Davis,  100  Mass.  413. 

In  De  Feriet  v.  Bank  of  America,  23  La. 
Ann.  310,  the  plaintiff  had  a  bookkeeper  who 
kept  his  cash  accounts,  had  charge  of  his 
bankbook,  and  made  his  deposits.  The  book- 
keeper drew  a  check  on  the  bank  for  two  thou- 
sand five  hundred  dollars,  to  which  he  forged 
the  plaintiff's  signature.  As  the  amount  ex- 
ceeded the  plaintiff's  deposit,  the  bank  notified 
him  of  that  fact.  Upon  being  shown  the 
check,  he  said  he  had  not  signed  it,  but  did 
not  say  it  was  a  forgery,  and  continued  the 
bookkeeper  in  his  employment  until  a  week 
afterwards,  when  the  bookkeeper  drew  an- 
other check  on  the  bank  for  one  thousand 
seven  hundred  dollars,  forging  the  depositor's 
signature,  which  the  bank  paid  on  presenta- 
tion. The  plaintiff,  upon  discovering  the  sec- 
ond forgery,  denounced  the  act,  and  brought 
suit  to  recover  the  balance  of  his  bank  ac- 
count, including  these  checks.  It  was  held 
that  the  act  of  the  plaintiff  in  ratifying  the 
forgery  of  the  first  check  exonerated  the  bank 
from  liability  for  having  paid  it,  and  that  by" 
afterwards  keeping  the  bookkeeper  in  his 
confidential  employ  he  misled  the  bank  and 
threw  it  off  its  guard,  and  excused  it  for  pay- 
ing a  subsequent  check  similarly  drawn,  and 
that  the  plaintiff  must  bear  the  loss.  The 
court  said:  "  The  peculiar  facts  and  circum- 
stances of  this  case,  taken  together,  must  re- 
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Notice  of  Forgery  —  Negligence.  —  If  the  party  fails  to  act  promptly  in  giving 
notice  of  the  forgery  after  the  discovery  of  the  same,  to  the  injury  of 
parties  entitled  to  notice,  he  will  be  prevented  from  recovering  the  damage 
shown  to  have  been  actually  incurred.1  No  general  limitation  as  to  time  can 
be  adopted,  but  the  question  of  negligence  is  to  be  determined  in  view  of  all 
the  circumstances  of  the  case.2 

Duty  of  Depositor  to  Examine  Pass  Book  and  Vouchers.  —  A  depositor  in  a  bank  who 
sends  his  pass  book  to  be  written  up  and  receives  it  back  with  entries  of  credits 
and  debits,  and  his  paid  checks  as  vouchers  for  the  latter,  is  bound  to  personally 
or  by  an  authorized  agent,  and  with  due  diligence,  examine  the  pass  book 
and  vouchers,  and  report  to  the  bank  without  unreasonable  delay  any  errors 
which  may  be  discovered  in  them;  and  if  he  fails  to  do  so,  and  the  bank  is 


lieve  the  bank  from  the  stringent  rule  that  the 
depositary  must  take  care  to  pay  none  but  the 
checks  or  drafts  of  the  depositor  himself  or  his 
acknowledged  special  agent,  and  this  is  a 
proper  case  to  apply  the  equitable  principle 
that  where  one  of  two  innocent  parties  must 
suffer,  it  should  be  he  who  was  the  cause  or 
occasion  of  the  confidence  and  consequent  in- 
jury of  the  other." 

In  National  Bank  of  North  America  v. 
Bangs,  106  Mass.  441.  8  Am.  Rep.  349,  it  was 
held  that  if  the  payer  takes  a  check  drawn  pay- 
able to  his  order  from  a  stranger  or  other  third 
person  without  inquiry,  although  in  good  faith 
and  for  value,  and  gives  it  currency  and  credit 
by  indorsing  it  before  receiving  payment  of 
it,  the  drawee  may  recover  back  the  money 
paid. 

1.  Notice  of  Forgery  —  United  States.  —  U.  S. 
v.  Central  Nat.  Bank,  6  Fed.  Rep.  134;  U.  S. 
v.  National  Exch.  Bank,  45  Fed.  Rep.  163. 

California.  —  Redington  v.  Woods,  45  Cal. 
406,  13  Am.  Rep.  190. 

Kansas.  —  Leavenworth  First  Nat.  Bank  v. 
Tappan,  6  Kan.  456,  7  Am.  Rep.  568. 

Missouri.  —  St.  Louis  Third  Nat.  Bank  v. 
Allen,  59  Mo.  310. 

New  York.  —  Bank  of  Commerce  v.  Union 
Bank,  3  N.  Y.  236;  New  York  Third  Nat. 
Bank  v.  Merchants'  Nat.  Bank,  76  Hun(N.  Y.) 
475;  Harlem  Co-operative  Bldg.,  etc.,  Assoc. 
v.  Mercantile  Trust  Co.,  10  Misc.  Rep.  (N.  Y. 
C.  PI.)  680. 

Ohio.  —  Van  Wert  Nat.  Bank  v.  First  Nat. 
Bank,  6  Ohio  Cir.  Ct.  Rep.  130. 

Pennsylvania.  —  Chambers  v.  Union  Nat. 
Bank,  78  Pa.  St.  205. 

Utah.  —  Brixen  v.  Deseret  Nat.  Bank,  5 
Utah  504. 

"  A  failure  to  discover  [a  forgery],  though 
resulting  in  loss  to  another  who  might,  if 
sooner  apprised,  have  apprehended  the  forger 
and  recovered  the  money,  gives  no  right  of 
action.  *  *  »  There  is  no  duty  imposed  on 
one  who  receives  a  forged  check  from  another 
to  unearth  the  crime.  *  *  *  Not  so  after 
discovery,  for  then  the  duty  is  incumbent  on 
the  one  detecting  the  imposition  toact  promptly 
in  giving  notice,  and  if  he  fails  therein,  to  the 
injury  and  damage  of  the  one  entitled  to  notice, 
he  will  be  prevented  from  recovering  the  dam- 
age or  injury  shown  to  have  been  actually 
incurred."  New  York  Third  Nat.  Bank  v. 
Merchants'  Nat.  Bank,  76  Hun  (N.  Y.)  475. 

2.  What  is  Due  Diligence  in  Giving  Notice.  — 
St.  Louis  Third  Nat.  Bank  v.  Allen,  59  Mo. 


310;  Canal  Bank  v.  Albany  Bank,  1  Hill  (N. 
Y.)  287;  U.  S.  Bank  v.  Georgia  Bank,  10 
Wheat.  (U.  S.)  333;  Bank  of  Commerce  v. 
Union  Bank,  3  N.  Y.  230;  Espy  v.  Cincinnati 
Bank,  18  Wall.  (U.  S.)  604. 

Notice  on  the  day  next  succeeding  the  dis- 
covery of  the  forgery  is  within  a  reasonable 
time.  St.  Louis  Third  Nat.  Bank  v.  Allen,  59 
Mo.  310.  In  Chambers  v.  Union  Nat.  Bank, 
78  Pa.  St.  205,  the  forgery  was  not  discovered 
for  two  weeks  after  payment,  when  notice  was 
at  once  given  by  the  bank,  and  payment  de- 
manded, and  it  was  held  that  a  recovery  could 
be  had. 

Neglect  to  notify  the  bank  for  more  than  a 
month  after  the  discovery  of  the  forgery  has 
been  held  to  release  the  bank  from  liability, 
although  the  bank  had  notice  of  the  forgery. 
U.  S.  v.  National  Exch.  Bank,  45  Fed.  Rep. 
163. 

Discovery  of  Forgery.  —  Twenty  days'  delay 
in  discovering  the  forgery  has  been  held  not 
too  long  a  time.  The  court  said:  "  Mere 
space  of  time  is  not  important  unless  it  be 
made  to  clearly  appear  that  the  holder  will  be 
put  to  more  liability,  trouble,  or  expense  by  a 
restitution  then,  than  if  notice  had  been  re- 
ceived earlier."  Crawfordsville  First  Nat. 
Bank  v.  Lafayette  First  Nat.  Bank,  4  Ind. 
App.  355- 

In  Atlanta  Nat.  Bank  v.  Burke,  81  Ga.  597, 
the  forgery  was  not  discovered  for  three  years, 
yet  it  was  held  that  the  bank  was  not  relieved. 

Notice  and  Return  of  Check  Before  Bringing 
Suit.  —  The  drawee  must  give  notice  of  the 
forgery  before  he  can  bring  suit  against  the 
party  to  whom  he  has  paid  the  check.  U.  S  r . 
Central  Nat.  Bank,  6  Fed.  Rep.  134.  And 
there  must  also  be  a  return  or  offer  to  return 
the  check  before  any  recovery  can  be  had 
thereon.  Redington  v.  Woods,  45  Cal.  406,  13 
Am.  Rep.  190. 

The  holder  of  a  forged  check  must  give 
prompt  notice  of  the  forgery  when  discovered, 
and  return  the  check  to  the  party  upon  whom 
he  seeks  to  shift  the  loss,  since  the  latter  is  en- 
titled to  a  reasonable  opportunity,  if  possible, 
to  protect  himself  from  loss.  Van  Wert  Nat. 
Bank  v.  First  Nat.  Bank,  6  Ohio  Cir.  Ct.  Rep. 
130. 

Delay  at  Request  of  Bank. —  In  Brixen  v. 
Deseret  Nat.  Bank,  5  Utah  504,  it  was  held 
that  the  party  was  not  negligent  where  imme- 
diately on  discovery  of  the  forgery  he  notified 
the  bank,  but  delayed  action  at  their  request 
for  twenty-four  days. 
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thereby  misled  to  its  prejudice,  he  may  not  afterwards  dispute  the  correctness- 
of  the  balance  shown  by  the  pass  book.1 

While  this  is  the  rule,  yet  in  several  cases  there  are  found  expressions  which 
are  apparently  to  the  contrary.3 


1.  Duty  of  Depositor  to  Examine  Pass  Book  and 
Vouchers —  LTniti\l  States.  —  Leather  Manu- 
facturers' Bank  v.  Morgan,  117  U.  S.  96. 

Alabama.  —  Birmingham  First  Nat.  Bank  v. 
Allen,  100  Ala.  476,  46  Am.  St.  Rep.  80. 

California. — Janin  v.  London,  etc..  Bank, 
92  Cal.  14,  27  Am.  St.  Rep.  82. 

Georgia. — Atlanta  Nat.  Bank  v.  Burke,  81 
Ga.  597. 

Maryland.  —  Hardy  v.  Chesapeake  Bank,  51 
Md.  s°2,  34  Am.  Rep.  325. 

Massachusetts.  —  Dana  v.  National  Bank  of 
Republic,  132  Mass.  156. 

Missouri.  —  Wind  v.  Fifth  Nat.  Bank,  39 
Mo.  App.  72. 

Texas.  —  Weinstein  v.  National  Bank,  69 
Tex.  38. 

Utah.  —  Brixen  v.  Deseret  Nat.  Bank,  5 
Utah  504. 

In  Dana  v.  National  Bank  of  Republic,  132 
Mass.  156,  a  depositor  drew  his  check  upon  the 
bank  for  a  certain  amount  payable  to  a  certain 
person  named  therein.  One  Piper,  his  clerk, 
erased  the  name  of  the  payee  and  inserted  the 
word  "  bearer  "  and  received  the  money  on  the 
check.  On  the  first  of  the  following  month 
the  check  was  returned  along  with  others  with 
the  pass  book  and  monthly  statement.  No  ob- 
jection was  made  to  the  check  for  twenty-three 
months.  The  court  held  that  whether  due 
diligence  was  exercised  by  the  depositor  was  a 
question  for  the  jury,  using  this  language: 
"  The  plaintiffs  owed  to  the  defendant  the 
duty  of  exercising  due  diligence  to  give  it  in- 
formation that  the  payment  was  unauthorized, 
and  this  included  not  only  due  diligence  in 
giving  notice  after  knowledge  of  the  forgery, 
but  also  due  diligence  in  discovering  it.  If 
the  plaintiffs  knew  of  the  mistake,  or  if  they 
had  that  notice  of  it  which  consists  in  the 
knowledge  of  facts  which,  by  the  exercise  of 
due  care  and  diligence,  will  disclose  it,  they 
failed  in  their  duty  and  adoption  of  the  check 
and  ratification  of  the  payment  will  be  im- 
plied." 

In  Birmingham  First  Nat.  Bank  v.  Allen, 
100  Ala.  483,  46  Am.  St.  Rep.  80,  Coleman,  J., 
said:  "  The  weight  of  authority  and  the  best 
considered  cases  hold  that  the  depositor  owes  a 
duty  to  the  bank;  and  when  the  character  of 
the  business,  the  relations  of  the  depositor  and 
bank  to  each  other,  and  the  purpose  for  which 
at  prescribed  intervals  the  account  is  stated, 
and  pass  book  and  vouchers  (the  evidence  of 
the  bank)  delivered  to  the  depositor,  are  taken 
into  consideration,  the  conclusion  of  these 
authorities  is  supported  by  sound  reason  and 
just  principles." 

Whether  Knowledge  of  Confidential  Clerk  Who 
Examines  Checks  is  Notice  to  Depositor.  —  Where 
the  depositor  has  intrusted  the  duty  of  the  ex- 
amination of  his  checks  to  a  confidential  clerk, 
who  is  the  forger,  and  has  obtained  the  money 
on  the  forged  checks,  it  has  been  held  that  the 
knowledge  of  such  confidential  clerk  is  notice 
to  the  depositor,  and  affects  him  with  knowl- 
edge of  the  forgeries.    Leather  Manufacturers' 


Bank  v.  Morgan,  117  U.  S.  96;  Birmingham 
First  Nat.  Bank  v.  Allen,  100  Ala.  476,  46  Am. 
St.  Rep.  80;  Dana  v.  National  Bank  of  Re- 
public, 132  Mass.  156. 

Where  the  forger,  a  confidential  clerk,  com- 
mitted the  fraud  by  examining  the  pass  book 
along  with  his  employer,  sometimes  calling 
from  the  pass  book  and  sometimes  calling 
over  the  vouchers,  but  in  such  a  way  as  to 
deceive  his  employer  and  hide  the  forgeries, 
the  depositor  was  held  liable.  Birmingham 
First  Nat.  Bank  v.  Allen.  100  Ala.  476,  46  Am. 
St.  Rep.  80. 

But  in  Maryland  it  has  been  held  that  a  con- 
fidential clerk  of  a  depositor  is  not  such  an 
agent  as  to  charge  the  depositor  with  the 
knowledge  of  a  forgery,  and  the  depositor  can- 
not be  estopped  unless  he  was  guilty  of  some 
action  which  led  the  bank  into  error.  The 
duty  upon  him  was  to  act  with  the  ordinary 
diligence  and  care  of  a  prudent  man  in  the  ex- 
amination of  his  pass  book,  in  order  to  detect 
any  errors  or  mistakes  therein.  Hardy  v. 
Chesapeake  Bank,  51  Md.  562,  34  Am.  Rep. 
325- 

Recovery  by  Bank  from  Forger.  —  Where  the 
bank  has  recovered  a  part  of  the  money  from 
the  forger  it  can  only  charge  the  depositor, 
where  he  is  liable,  with  the  difference.  Bir- 
mingham First  Nat.  Bank  v.  Allen,  100  Ala. 
476,  46  Am.  St.  Rep.  80. 

Damage  to  Bank.  —  The  bank  must  show 
some  actual,  damage,  and  evidence  that  the 
bank  has  recourse  upon  some  solvent  party  is 
proper.  Brixen  v.  Deseret  Nat.  Bank,  5  Utah 
504- 

But,  "  as  the  right  to  seek  and  compel  res- 
toration and  payment  from  the  person  commit- 
ting the  forgeries  was,  in  itself,  a  valuable  one, 
it  is  sufficient  if  it  appears  that  the  bank,  by 
reason  of  the  negligence  of  the  depositor,  was 
prevented  from  promptly,  and,  it  may  be, 
effectively,  exercising  it."  Per  Harlan,  J.,  in 
Leather  Manufacturers'  Bank  v.  Morgan,  117 
U.  S.  115. 

2.  Apparently  Contrary  View.  —  Cases  Ex- 
plained.—  The  first  of  these  cases  is  Weisser 
v.  Denison,  10  N.  Y.  68,  61  Am.  Dec.  731.  It 
is  to  be  observed,  in  reference  to  this  case, 
that  it  is  said,  in  the  opinion  of  the  court,  that 
"  inasmuch  as  the  defendant  has  not,  by  the 
silence  of  Weisser,  been  induced  to  take  any 
action,  or  lost  any  rights,  the  only  effect  of  this 
is  to  cast  the  burden  of  proof  upon  Weisser 
and  his  representatives  to  show  fraud,  error, 
or  mistake  in  the  account." 

Another  case  referred  to  in  the  text  above  is 
Welsh  v.  German  American  Bank,  73  N.  Y. 
424,  29  Am.  Rep.  175.  But  here  it  is  clear 
that  the  comparison  by  the  depositor  of  his 
check  book  with  his  pass  book  would  not  nec- 
essarily have  disclosed  the  fraud  of  his  clerk, 
for  the  check,  when  paid  by  the  bank,  was,  in 
respect  of  date,  amount,  and  name  of  payee, 
as  the  depositor  intended  it  to  be,  and  the 
fraud  was  in  the  subsequent  forgery  by  the 
clerk  of  the  payee's  name.    As  the  depositor 
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b.  As  Between  Payee  and  Bank.  —  As  has  been  stated,  the  bank 
is  bound  to  know  the  signature  of  its  depositor,1  and  therefore  if  it  pays 
out  money  on  a  check  to  which  its  depositor's  name  has  been  forged,  to  a  bona 
fide  holder  for  value,  it  cannot  recover  the  money  so  paid  out.2    This  has  been 


was  not  presumed  to  know,  and  as  it  did  not 
appear  that  he  in  fact  knew,  the  signature  of 
the  payee,  it  could  not  be  said  that  he  was 
guilty  of  negligence  in  not  discovering,  upon 
receiving  his  pass  book,  the  fact  that  his  clerk 
or  some  one  else  had  forged  the  payee's  name 
in  the  indorsement. 

But  from  later  expressions  of  the  views 
of  the  New  York  Court  of  Appeals,  it  is 
evident  that  that  tribunal  does  not  sanction 
the  broad  proposition  that  a  depositor  who  re- 
ceives periodically  a  statement  of  his  account, 
with  vouchers,  is  under  no  duty  whatever  to 
examine  the  same  and  report  errors  therein 
to  the  bank  within  a  reasonable  time.  Thus, 
in  Frank  v.  Chemical  Nat.  Bank,  84  N.  Y. 
213,  38  Am.  Rep.  501,  it  is  said:  "  It  does 
not  seem  to  be  unreasonable,  in  view  of  the 
course  of  business  and  the  custom  of  banks  to 
surrender  its  vouchers  on  the  periodical  writ- 
ing up  of  the  accounts  of  depositors,  to  exact 
from  the  latter  some  attention  to  the  account 
when  it  is  made  up,  or  to  hold  that  the  negli- 
gent omission  of  all  examination  may,  when 
injury  has  resulted  to  the  bank  which  it  would 
not  have  suffered  if  such  examination  had 
been  made  and  the  bank  had  received  timely 
notice  of  objections,  preclude  the  depositor 
from  afterward  questioning  its  correctness. 
But  where  forged  checks  have  been  paid  and 
charged  in  the  account  and  returned  to  the 
depositor,  he  is  under  no  duty  to  the  bank  so 
to  conduct  the  examination  that  it  will  neces- 
sarily lead  to  the  discovery  of  the  fraud.  If 
he  examines  the  vouchers  personally  and  is 
himself  deceived  by  the  skilful  character  of 
the  forgery,  his  omission  to  discover  it  will 
not  shift  upon  him  the  loss  which  in  the  first 
instance  is  the  loss  of  the  bank.  Banks  are 
bound  to  know  the  signatures  of  their  custom- 
ers, and  they  pay  checks  purporting  to  be 
drawn  by  them  at  their  peril.  If  the  bank 
pays  forged  checks,  it  commits  the  first  fault. 
It  cannot  visit  the  consequences  upon  the  in- 
nocent depositor,  who,  after  the  fact,  is  also 
deceived  by  the  simulated  paper.  So,  if  the 
depositor,  in  the  ordinary  course  of  business, 
commits  the  examination  of  the  bank  account 
and  vouchers  to  clerks  or  agents,  and  they  fail 
to  discover  checks  which  are  forged,  the  duty 
of  the  depositor  to  the  bank  is  discharged, 
although  the  principal,  if  he  had  made  the 
examination  personally,  would  have  detected 
them.  The  alleged  duty,  at  most,  only  re- 
quires the  depositor  to  use  ordinary  care;  and 
if  this  is  exercised,  whether  by  himself  or  his 
agents,  the  bank  cannot  justly  complain, 
although  the  forgeries  are  not  discovered  un- 
til it  is  too  late  to  retrieve  its  position  or  make 
reclamation  from  the  forger." 

And  in  Shipman  v.  State  Bank,  126  N.  Y. 
318,  22  Am.  St.  Rep  821,  this  language  is 
used:  "  It  is  urged  that  the  plaintiffs  owed 
the  duty  to  the  defendant  of  examining  the 
vouchers  returned  to  them  with  the  balanced 
pass  book  from  time  to  time,  and  that  a 
rareful  examination  of  the  same  would  have 


disclosed  the  fact  that  the  money  was  re- 
ceived upon  the  checks  by  Bedell,  and  his 
forgeries  thus  detected.  The  duty  of  examin- 
ing the  returned  vouchers  was  delegated  by 
the  plaintiffs  to  their  cashier  and  bookkeeper, 
who  was  a  faithful  and  competent  person  for 
many  years  in  plaintiff's  employ.  The  referee 
found  as  a  fact,  from  all  the  circumstances  of 
the  case,  that  the  failure  to  discover  the 
forgeries  sooner  than  they  were  was  not,  in 
any  case,  caused  by  any  neglect  on  the  part  of 
the  plaintiffs  or  their  cashier,  of  any  duty  that 
the  plaintiffs  owed  to  the  defendant.  The  ex- 
amination of  the  checks  would,  of  course,  en- 
able the  plaintiffs  to  ascertain  whether  their 
own  signature  was  genuine,  and  whether  the 
amount,  date,  or  name  of  the  payee  had  been 
changed,  but  would  not  necessarily  enable 
them  to  detect  the  forgery  of  the  payee's 
name.  The  law  imposed  no  duty  upon  the 
plaintiffs  to  do  more  than  they  did  to  ascertain 
whether  the  indorsements  on  the  checks  were 
genuine." 

The  cases  of  Manufacturers'  Nat.  Bank  v. 
Barnes,  65  111.  69,  16  Am.  Rep.  576,  and  Na- 
tional Bank  v.  Tappan,  6  Kan.  456,  7  Am. 
Rep.  568,  are  also  sometimes  cited  as  denying 
that  such  a  duty  rests  upon  the  depositor,  but 
in  the  former  case  the  bank  was  itself  guilty 
of  negligence  in  paying  checks  drawn  by  the 
depositor's  clerk,  for  it  had  in  its  possession, 
placed  there  by  the  depositor,  written  evidence 
that  the  authority  of  the  clerk  to  draw  the 
checks  against  the  depositor's  account  was  con- 
fined to  a  designated  period,  which  had  expired 
when  the  checks  in  dispute  were  paid. 

In  the  second  case  just  cited  the  question 
was  as  to  the  right  of  the  bank  to  charge  the 
depositor  with  the  amount  of  a  certain  forged 
acceptance.  The  court  found  that  the  depos- 
itor was  not  guilty  of  negligence,  and  that  he 
gave  notice  of  the  forgery  as  soon  as  it  was 
discovered. 

1.  See  the  subdivision  immediately  preced- 
ing. 

2.  Forged  Check  —  Bona  Fide  Holder — Eng- 
land.—  Smith  v.  Mercer,  6  Taunt.  76; 
Price  v.  Neale,  3  Burr.  1355;  Bass  v.  Clive,  4 
M.  &  S.  13;  Poolcy  v.  Brown,  11  C.  B.  N.  S. 
566,  103  E.  C.  L.  566;  Smith  v.  Chester,  1  T. 
R.  655;  Barber  v.  Gingcll,  3  Esp.  N.  P.  60. 

United  States.  —  U.  S.  Bank  7'.  Georgia  Bank, 
10  Wheat.  (U.  S.)  339. 

California.  —  Redington  v.  Woods,  45  Cal. 
406,  13  Am.  Rep.  190. 

Illinois.  —  Quincy  First  Nat.  Bank  Ricker, 
71  111.  439;  Chicago  First  Nat.  Bank  v.  North 
Western  Nat.  Bank,  152  111.  296,  43  Am.  St. 
Rep.  247. 

Kentucky.  —  Deposit  Bank  v.  Fayette  Nat. 
Bank,  90  Ky.  10. 

Louisiana. —  Laborde  v.  Consolidated  Assoc., 
4  Rob.  (La.)  190,  39  Am.  Dec.  517;  Howard  v. 
Mississippi  Valley  Bank,  28  La.  Ann.  727,  26 
Am.  Rep.  105. 

Maryland.  — Commercial,  etc.,  Bank  v. 
Baltimore  First  Nat.  Bank,  30  Md.  II,  96  Am. 
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the  rule  almost  universally  laid  down  by  the  courts,  the  law  declaring  that  as 
between  parties  equally  innocent  the  loss  must  remain  where  the  course  of 
business  has  placed  it.  With  singular  unanimity,  however,  the  text  writers 
have  modified  this  rule  with  the  proviso,  "unless  it  can  be  shown  that  the 
payee  or  indorsee,  the  party  receiving  the  money,  will  in  no  way  be  prejudiced 
by  the  re-payment,"  1  insisting  that  the  general  rule  as  to  money  paid  under 
mistake  of  fact  should  apply. 


Dec.  554;  Hardy  v.  Chesapeake  Bank,  51  Md. 
562,  34  Am.  Rep.  325. 

Massachusetts,  — Gloucester  Bank  v.  Salem 
Bank,  17  Mass.  33;  Mackintosh  v.  Eliot  Nat. 
Bank,  123  Mass.  393;  Danvers  First  Nat.  Bank 
v.  Salem  First  Nat.  Bank,  151  Mass.  280. 

Minn.  — Germania  Bank  v.  Boutell,  60 
Minn.  189,  51  Am.  St.  Rep.  519;  Bernheimer 
v.  Marshall,  2  Minn.  78,  72  Am.  Dec.  79. 

Nebraska.  —  Orleans  First  Nat.  Bank  v. 
State  Bank,  22  Neb.  769,  3  Am.  St.  Rep.  294. 

New  Hampshire.  —  Star  F.  Ins.  Co.  v.  State 
Nat.  Bank.  60  N.  H.  442. 

New  York.  —  National  Bank  v.  Grocers' 
Nat.  Bank,  35  How.  Pr.  (N.  Y.  C.  PI.)  412; 
Salt  Springs  Bank  v.  Syracuse  Sav.  Inst.,  62 
Barb.  (N.  Y.)  101 ;  Bank  of  Commerce  v. 
Union  Bank,  3  N.  Y.  230;  Goddard  v.  Mer- 
chants' Bank,  4  N.  Y.  147;  National  Park 
Bank  v.  New  York  Ninth  Nat.  Bank,  46  N.  Y. 
77,  7  Am.  Rep.  310;  White  v.  Continental  Nat. 
Bank,  64  N.  Y.  316,  21  Am.  Rep.  612;  National 
Bank  of  Commerce  v.  National  Mechanics' 
Banking  Assoc.,  55  N.  Y.  211,  14  Am.  Rep. 
232;  Frank  v.  Chemical  Nat.  Bank,  84  N.  Y. 
209,  38  Am.  Rep.  501;  Carthage  First  Nat. 
Bank  v.  Yost,  58  Hun  (N.  Y.)  606,  34  N.  Y. 
St.  Rep.  180. 

Pennsylvania.  —  Levy  v.  U.  S.  Bank,  4  Dall. 
(Pa.)  234. 

Texas.  —  Rouvant  v.  San  Antonio  Nat. 
Bank,  63  Tex.  610. 

Vermont. — St.  Albans  Bank  v.  Farmers', 
etc.,  Bank,  10  Vt.  141,  33  Am.  Dec.  188. 

West  Virginia. — Johnston  v.  Commercial 
Bank,  27  W.  Va.  343,  55  Am.  Rep.  315. 

In  Price  v.  Neale,  3  Burr.  1355,  decided  in 
1762,  the  drawee  had  accepted  and  paid  two 
bills  of  exchange  which  had  been  forged  by 
one  Lee,  who,  as  the  reporter  observes,  "  has 
been  since  hanged  for  forgery."  The  drawee 
sued  the  holder  to  recover  back  the  money 
paid.  It  was  held  that  the  plaintiff  could  not 
recover.  Lord  Mansfield  said:  "  It  was  in- 
cumbent upon  the  plaintiff  to  be  satisfied  that 
the  bill  drawn  upon  him  was  the  drawer's  hand 
before  he  accepted  or  paid  it;  but  it  was  not  in- 
cumbent upon  the  defendant  to  inquire  into  it. 
*  *  *  The  plaintiff  lies  by  for  a  consider- 
able time  after  he  has  paid  these  bills,  and 
then  found  out  that  they  were  forged,  and  the 
forger  comes  to  be  hanged.  He  made  no  ob- 
jection to  them  at  the  time  of  paying  them. 
Whatever  neglect  there  was,  was  on  his  side." 

In  deciding  a  case  upon  the  question  as  to 
whether  a  bank  could  recover  money  paid  out 
on  its  own  bank  notes,  Parker,  C.  J.,  in  Glouces- 
ter Bank  v.  Salem  Bank,  17  Mass.  42,  uses 
this  language:  "  The  question  in  this  case  is 
whether,  as  between  these  parties  equally  in- 
nocent and  ignorant,  the  loss  shall  remain 
where  the  chance  of  business  has  placed  it,  or 
shall  be  shifted  back  upon  the  Salem  Bank, 
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who  may  be  considered  as  having,  by  good 
fortune,  rid  themselves  of  it.  In  all  such 
cases,  the  just  and  sound  principle  of  decision 
has  been  that  if  the  loss  can  be  traced  to  the 
fault  or  negligence  of  either  party,  it  shall  be 
fixed  upon  him.  Generally,  where  no  fault 
or  negligence  is  imputable,  the  loss  has  been 
suffered  to  remain  where  the  course  of  busi- 
ness placed  it." 

1.  "  Many  modern  text  writers,  some  of  them 
of  learning  and  ability,  have  assailed  the  cor- 
rectness of  this  doctrine,  contending  that  the 
general  rule  as  to  money  paid  under  mistake 
of  fact  should  apply,  and  that  the  law  ought 
to  be  that  the  bank,  although  at  fault  in  not 
discovering  the  forgery  of  its  customer's  sig- 
nature, can  recover  even  from  an  innocent 
holder,  if  he  will  then  be  in  no  worse  condition 
than  if  the  bank  had  refused  to  pay  the  draft 
or  check.  2  Pars.  Notes  and  Bills,  80;  Morse  on 
Banks  and  Banking,  c.  33;  Dan.  Neg.  Instr.  c. 
42;  Am.  Law  Rev.,  April,  1875,  p.  411;  note  to 
People's  Bank  v.  Franklin  Bank,  88  Tenn.  299, 
17  Am.  St.  Rep.  884.  We  shall  not  enter  upon 
a  consideration  of  the  soundness  of  the  argu- 
ment against  the  doctrine,  or  as  to  which  rule 
we  would  adopt  if  the  question  was  res  integra, 
because  we  do  not  feel  at  liberty  to  overrule 
or  disregard  a  doctrine  so  well  established  and 
so  firmly  rooted  in  the  commercial  law  of  the 
country.  If  the  rule  is  incorrect  or  works  badly 
in  practice,  its  change  must  be  left  to  the  legis- 
lature. We  may  say,  however,  that  the  oppon- 
ents of  the  doctrine  seem  to  have  found  no 
followers  in  the  courts.  We  may  also  sug- 
gest that  perhaps  the  courts  themselves  have 
given  the  opponents  of  this  doctrine  an  un- 
necessary vantage  ground,  by  frequently  plac- 
ing it  exclusively  on  the  narrow  ground  of 
actual  negligence  on  part  of  the  drawee  in  not 
discovering  the  forgery,  because  he  was 
bound  to  know  the  signature  of  his  own  cus- 
tomer or  correspondent.  It  is  undoubtedly 
true  that  he  is  in  a  better  position  than  a 
stranger  to  know  his  customer's  signature, 
and  that  men  have  a  right  to  deal  with  checks 
and  drafts  on  that  assumption;  but  it  does  not 
seem  to  us  that  the  doctrine  rests  entirely  on 
this  narrow  basis  of  actual  negligence  on  the 
part  of  the  drawee.  The  money  of  the  com- 
mercial world  is  no  longer  coin.  The  ex- 
changes of  commerce  are  now  made  almost 
entirely  by  means  of  drafts  and  checks.  It 
was  largely  in  deference  to  these  facts  that  the 
reccvery  of  money  paid  on  paper  of  this  kind, 
to  which  the  drawer's  signature  was  forged, 
was  made  an  exception  to  the  general  rule  as 
tc  the  recovery  of  money  paid  out  under  mis- 
take of  fact."  Per  Mitchell,  J.,  in  Germania 
Bank  v.  Boutell.  60  Minn.  192,  51  Am.  St.  Rep. 
519- 

The  text  writers  (see  extract,  supra,  of  the 
opinion  in  Germania  Bankz'.  Boutell,  60  Minn. 
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Circumstances  of  Suspicion  —  Liability  of  Payee.  —  But  this  is  SO  only  when  the  party 
receiving  the  money  has  in  no  way  contributed  to  the  success  of  the  fraud  or 
mistake  of  fact  under  which  the  money  has  been  paid  ;  for  where,  in  the  absence 
of  negligence  on  the  part  of  the  bank,  money  is  paid  to  a  party  who  took  the 
check  under  circumstances  of  suspicion,  without  proper  precaution,  or  whose 
conduct  has  been  such  as  to  mislead  the  drawee,  or  induce  him  to  pay  the 
check  without  the  usual  security  against  fraud,  recovery  may  be  had  from  such 
party.1 


189,  51  Am.  St.  Rep.  519)  are  in  almost  uni- 
versal opposition  to  the  rule  as  stated  in  the 
text,  but  the  only  case  that  supports  them  is 
People's  Bank  v.  Franklin  Bank,  88  Tenn.  299, 
17  Am.  St.  Rep.  884. 

In  Commercial,  etc.,  Bank  v.  Baltimore 
First  Nat.  Bank,  30  Md.  II,  96  Am.  Dec.  554, 
H.,  a  stranger  of  respectable  appearance, 
opened  an  account  with  the  former  bank,  and 
deposited  a  check  on  the  latter  bank  for  four 
thousand  six  hundred  dollars,  purporting  to 
have  been  drawn  by  A.  to  the  depositor's  order. 
On  the  following  day  it  was  sent  through  the 
clearing  house,  and  the  drawee  bank  pro- 
nounced the  check  genuine  and  charged  it  to 
A.'s  account.  H.,  two  days  afterwards,  called 
at  the  Commercial  Bank  with  his  bank  book, 
filled  up  a  check  for  four  thousand  five  hun- 
dred dollars,  payable  to  his  order,  which  was 
paid  by  the  teller  after  inquiry  as  to  his 
identity  and  the  state  of  his  account.  One 
week  afterwards  it  was  discovered  that  the 
check  was  a  forgery,  and  notice  thereof  was 
given  to  the  Commercial  Bank  and  repayment 
of  the  money  demanded.  Upon  refusal,  the 
First  National  Bank,  having  refunded  to  A. 
the  amount  of  the  forged  check,  sued  the  Com- 
mercial Bank  to  recover  the  amount  thus  paid. 
It  was  held  that  the  bank  was  bound  to  know 
its  depositor's  signature,  and  that  the  plain- 
tiffs were  not  entitled  to  recover.  The  court 
said:  "  There  is  *  *  *  no  reason  why  the 
loss  as  between  parties  thus  equally  innocent 
and  equally  deceived,  but  where  one  is  bound 
to  know  and  act  upon  his  knowledge,  and  the 
other  has  no  means  of  knowledge,  should  be 
thrown  upon  the  latter  in  exoneration  of  the 
former.  The  safest  rule  for  the  commercial 
public,  as  well'as  that  most  consistent  with 
justice,  is  to  allow  the  loss  to  remain  where, 
by  the  course  of  business,  it  has  been  placed." 

In  Deposit  Bank  v.  Fayette  Nat.  Bank,  90 
Ky.  22,  in  deciding  that  the  drawee  bank  could 
not  recover  money  paid  out  to  another  bank 
on  a  forged  check  of  one  of  its  depositors, 
Pryor,  J.,  uses  this  language:  "  There  is  no 
precedent  in  this  court  on  the  question,  still 
■we  are  not  inclined  to  follow  the  views  of  text 
writers,  in  the  face  of  so  many  adjudications 
■on  the  subject,  and  with  no  case  presented 
that  goes  further  than  to  modify  the  rule  in 
•cases  where  bad  faith  or  negligence  is  to  be 
attributed  to  the  holder  or  indorser  when  tak- 
ing the  check." 

Statute  in  Pennsylvania.  —  The  law  has  been 
changed  by  statute  in  Pennsylvania  (Act  of 
April  5,  1849,  P-  L.  426),  under  which  the 
mere  acceptance  or  payment  of  forged  paper 
is  no  longer  of  itself  a  bar  to  the  recovery  of 
the  money  from  the  party  receiving  it,  even 
though  it  be  a  bank  or  drawee;  but,  in  order 
5  C.  of  L. — 68  1, 


to  recover  under  this  statute,  notice  of  the  dis- 
covery of  the  forgery  must  be  given  promptly. 
Tradesmen's  Nat.  Bank  v.  Third  Nat.  Bank, 
66  Pa.  St.  435;  Chambers  v.  Union  Nat.  Bank, 
78  Pa.  St.  205;  Corn  Exch.  Nat.  Bank  v.  Na- 
tional Bank  of  Republic,  78  Pa.  St.  233;  Iron 
City  Nat.  Bank  v.  Fort  Pitt  Nat.  Bank,  159  Pa. 
St.  46. 

A  bank  received  a  check  on  December  19, 
paid  it  and  entered  it  on  its  books  as  paid,  and 
then  dismissed  it  from  further  attention. 
Five  days  afterwards  the  bank's  attention  was 
called  to  the  check,  and  an  investigation  was 
made  which  lesulted  in  the  discovery  that  the 
drawee's  name  had  been  forged.  In  the  mean- 
time, the  defendant  bank,  which  had  received 
the  money,  paid  it  out.  Under  these  circum- 
stances the  court  held  that  there  was  a  want 
of  the  due  diligence  required  by  the  statute, 
and  the  bank  was  not  entitled  to  recover  the 
money  back.  Iron  City  Nat.  Bank  v.  Fort 
Pitt  Nat.  Bank,  159  Pa.  St.  46. 

When  Amount  Considered  to  have  been  Paid  — 
Credit  Given.  —  Where  the  amount  has  never 
been  actually  paid  over,  but  simply  credited 
to  a  customer  by  a  bank,  on  its  books,  this  has 
been  held  such  a  payment  that  the  bank  could 
not  charge  back  such  a  credit,  even  though  the 
forgery  was  discovered  by  it  on  the  same  day. 
Levy  v.  U.  S.  Bank,  4  Dall.  (Pa.)  234,  1  Binn. 
(Pa.)  27. 

National  Bank  of  North  America  v.  Bangs, 
106  Mass.  441,  8  Am.  Rep.  349;  St.  Albans 
Bank  v.  Farmers',  etc.,  Bank,  10  Vt.  141,  33 
Am.  Dec.  188.    See  the  title  Payment. 

1.  Circumstances  of  Suspicion.  —  A  forged 
check,  payable  to  the  order  of  a  merchant  in 
Texas,  was  presented  by  him  to  the  bank  for 
payment.  He  was  in  good  standing  and  well 
known  to  the  bank,  and  having  indorsed  the 
check,  it  was  paid.  The  merchant  had  once 
before  received  a  check  signed  by  the  same 
party,  but  with  a  different  name,  and  did  not 
communicate  this  fact  to  the  bank.  As  soon 
as  the  party  whose  name  had  been  forged  ex- 
amined his  bank  statement — about  five  or  six 
weeks  afterwards — the  forgery  was  discovered, 
and  the  payee  immediately  notified.  It  was 
held  that  the  payee  had  been  guilty  of  negli- 
gence in  not  informing  the  bank  of  the  sus- 
picious circumstances  attending  the  execution 
of  the  check,  and  that  the  bank  could  recover 
from  him  the  amount  thereof.  Rouvant  v.  San 
Antonio  Nat.  Bank,  63  Tex.  610. 

Indorsement  by  Holder  by  Request.  —  In  Quincy 
First  Nat.  Bank  v.  Ricker,  71  111.  439,  the 
holder  of  a  forged  check  which  he  had  received 
innocently,  afterwards  acquired  knowledge  of 
facts  which  threw  suspicion  upon  the  genuine- 
ness of  the  drawer's  signature,  and  demanded 
payment  without  disclosing  such  facts.  The 
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2.  Alteration  of  Date.  —  A  change  in  the  date  of  commercial  instruments, 
whether  it  hastens  or  delays  the  time  of  payment,  has  been  uniformly  held  to 
be  a  material  alteration,  and  when  made  without  the  consent  of  the  party 
sought  to  be  charged  will  invalidate  the  instrument.1 


teller  said  that  he  did  not  certainly  know  the 
signature  to  the  check,  and  would  only  pay 
it  upon  condition  that  the  holder  would  indorse 
it.  The  holder  accordingly  indorsed  it  and  re- 
ceived the  money  thereon,  and  within  a  few 
hours  the  bank  discovered  the  forgery.  It  was 
held  that  the  bank  could  recover  the  money 
thus  paid,  and  that  it  was  the  holder's  duty  to 
have  communicated  to  the  bank  any  suspicions 
that  he  might  have  had  as  to  the  spurious 
character  of  the  check. 

Without  Proper  Precautions  and  Misleading 
Drawee.  —  A  stranger  having  the  appearance 
of  a  drover  presented  a  check  drawn  by  E.  & 
S.,  a  firm  of  Cincinnati,  on  E.  &  M.,  a  bank  of 
the  same  city,  payable  to  S.  T.  &  Co.,  or 
bearer,  for  seven  thousand  five  hundred  dol- 
lars. This  check,  along  with  another  for  six 
thousand  three  hundred  dollars  on  another 
bank  of  the  same  city,  was  cashed  by  the  L. 
bank.  The  person  presenting  the  check  ex- 
pressed a  desire  to  have  the  checks  exchanged 
for  either  gold  or  Kentucky  money.  The  teller 
testified  that  he  did  not  know  the  signature  of 
either  party  to  the  check,  but  that  he  took  the 
check  back  to  the  cashier,  who,  on  being 
asked  if  the  exchange  of  checks  should  be 
made,  answered  "  yes."  This  was  done,  and 
the  money  was  paid  over  to  the  stranger,  less 
one-fourth  of  one  per  cent,  discount.  No  ques- 
tion was  asked  as  to  who  the  presenter  was  or 
as  to  his  right  to  the  checks.  Both  the  banks 
upon  which  the  checks  were  drawn  were  within 
a  square.  In  accordance  with  a  custom  of 
doing  business  between  the  banks  this  check 
was,  along  with  others,  sent  to  the  E.  &  M. 
bank,  accompanied  with  a  ticket  showing  the 
amount  of  the  checks  and  indorsed  by  the  L. 
bank.  The  E.  &  M.  bank  paid  the  check 
without  examination,  relying  on  the  proper 
care  having  been  exercised  by  the  L.  bank  in 
requiring  identification  of  the  presenter  and 
on  the  indorsement  of  the  L.  bank.  Ten  days 
afterwards  it  was  discovered  that  the  check 
was  a  forgery,  and  it  was  returned  to  the  de- 
fendants, and  repayment  demanded.  It  was 
held  that  the  defendant,  by  its  negligence,  had 
induced  the  plaintiff  to  pay  the  check,  and 
therefore  the  latter  could  recover  from  the  de- 
fendant. Ellis  v.  Ohio  L.  Ins.,  etc.,  Co.,  4 
Ohio  St.  628. 

A  stranger  presented  at  the  bank  of  O.  a 
check  purporting  to  be  drawn  by  C.  on  the 
bank  of  A.;  C.  was  a  depositor  both  in  the 
bank  of  O.  and  the  bank  of  A.  The  cashier  of 
the  bank  of  O.  compared  the  signature  of  the 
check  with  that  kept  of  depositors  in  the  bank 
and  paid  the  check,  but  did  not  require  any 
identification  of  the  person  who  presented  the 
check  for  payment.  The  check  was  sent 
through  a  bank  in  Lincoln  for  collection  on 
the  bank  of  A.  The  bank  of  A.  paid  the 
check,  but  subsequently  discovered  that  it  was 
a  forgery.  Immediately  demand  for  repay- 
ment was  made,  and  it  was  held  that  the  bank 
of  A.  would  be  entitled  to  recover  back  the 
amount  so  paid  out,  as  a  bank  paying  a  check 


presented  by  another  bank  has  the  right  to  rely 
upon  the  fact  that  the  bank  receiving  the 
money  had  taken  proper  precautions  in  receiv- 
ing the  check  and  having  the  payee  identified. 
Orleans  First  Nat.  Bank"'.  State  Bank,  22  Neb. 
769,  3  Am.  St.  Rep.  294. 

In  People's  Bank  v.  Franklin  Bank,  88- 
Tenn.  299,  17  Am.  St.  Rep.  884,  Young  was  a 
depositor  in  the  complainant  bank.  His  name 
was  forged  to  a  check  payable  to  the  order  of 
one  Morgan.  Morgan's  name  was  also  forged 
as  an  indorseron  the  check.  This  check,  with 
the  forged  name  of  Young,  the  maker,  and  of 
Morgan,  the  indorser,  was  presented  to  the  de- 
fendant, the  Franklin  Bank,  and  was  cashed 
or  purchased  by  the  defendant,  who  transmit- 
ted it,  after  having  first  indorsed  it,  to  the 
complainant  bank,  by  mail.  The  money  was 
passed  to  the  credit  of  the  defendant  bank, 
which  kept  an  account  with  the  complainant 
bank.  Thirty-one  days  afterwards  the  check 
was  discovered  by  Young  to  be  a  forgery. 
The  complainant  bank  demanded  repayment, 
and  it  was  held  that  as  the  defendant  bank 
was  unable  to  give  the  name  of  the  per- 
son who  presented  the  forged  check,  or  to 
assert  with  positiveness  that  it  required  identi- 
fication of  such  party,  there  was  sufficient  evi- 
dence to  render  it  liable,  and  that  the  drawee 
bank  would  not  be  precluded  from  recovery 
by  reason  of  the  fact  that,  relying  upon  the 
indorsement  of  the  other  bank,  it  paid  the 
check  without  investigation  as  to  its  genuine- 
ness. 

A  forged  instrument  of  writing  for  the  pay- 
ment of  money  purporting  to  be  drawn  on  the 
bank  of  C,  to  the  order  of  G.  by  J.,  was  cashed 
by  the  bank  of  L.,  which  forwarded  the  order 
to  the  bank  of  C.  for  collection,  and  indorsed 
it.  The  bank  of  C.  paid  the  check  upon  the 
faith  and  credit  of  the  indorsement.  It  was 
held,  in  an  action  by  the  bank  of  C.  to  recover 
the  money,  that  the  indorsement  of  the  bank 
of  L.  had  tended  to  divert  inquiry  and  scrutiny 
on  the  part  of  the  bank  of  C,  and  that  it  might 
recover  the  amount  so  paid.  Crawfordsville 
First  Nat.  Bank  v.  Lafayette  First  Nat.  Bank, 
4  Ind.  App.  355. 

L.  Alteration  of  Date.  —  See  Wood  v.  Steele,  6 
Wall.  (U.  S.)  80.  See  also  the  cases  cited  under 
the  title  Alteration  of  Instruments,  vol.  2, 
P-  237- 

In  Vance  v.  Lowther,  1  Exch.  Div.  176,  the 
leading  case  on  this  point,  a  clerk  intrusted 
by  the  payee  with  a  check  to  pay  into  a  bank 
absconded  with  it,  and  after  altering  the  date 
from  the  2d  of  March  to  the  26th  of  March, 
passed  it  to  the  plaintiff  for  value.  Payment 
of  the  check  was  countermanded  at  the  bank, 
and  on  presentation,  payment  was  refused.  In 
an  action  brought  by  the  plaintiff  against  the 
drawer  of  the  check  it  was  held  that  the  altera- 
tion was  material,  and  invalidated  the  check. 

And  in  Crawford  v.  West  Side  Bank,  100  N. 
Y.  50,  53  Am.  Rep.  152,  the  plaintiff,  on  the 
20th  of  April,  intending  to  be  absent  from  his 
place  of  business  for  a  few  days,  drew  his- 
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3.  Alteration  of  Amount  —  Raised  Checks.  —  A  bank  paying  a  raised  check 
can  only  hold  the  depositor  liable  for  the  amount  for  which  the  check  was  origi- 
nally drawn,1  unless  the  negligence  of  the  depositor  has  given  an  opportunity 
for  alteration  in  the  check.2 

But  as  the  drawee  can  be  held  bound  only  to  know  the  signature  of  the 
depositor,  and  not  the  handwriting  in  the  body  of  the  check,  money  paid  in 
good  faith  and  without  negligence  on  an  altered  check  may  be  recovered  back 
from  the  party  receiving  it.3 


check  on  the  defendant,  dated  April  22,  pay- 
able to  M.,  his  clerk,  and  left  it  in  charge  of 
M.,  with  directions  to  draw  the  money  on 
the  22d,  in  case  he  did  not  return  before  noon 
of  that  day,  and  deliver  the  same  to  his  fore- 
man, to  be  used  in  paying  off  his  employees. 
M.  altered  the  date  of  the  check  to  the  21st, 
and  on  that  day  drew  the  money  thereon  and 
absconded.  The  plaintiff  did  not  return  until 
after  the  appointed  time.  In  an  action  to  re- 
cover the  alleged  balance  on  deposit,  it  was 
held  that  the  defendant  was  not  entitled  to 
charge  to  the  plaintiff's  account  the  amount 
of  the  check.  Ruger,  C.  J.,  said:  "  The  ab- 
sence of  a  date  upon  a  negotiable  instrument 
at  its  inception,  or  the  fact  that  it  is  post  or 
antedated,  may  not  be  material  upon  the 
question  of  its  validity;  but  when  a  date  has 
been  once  inserted,  and  its  time  of  payment 
has  been  thus  fixed,  such  date  is  material  and 
cannot  be  altered  without  the  consent  of  the 
maker." 

1.  Raised  Checks  —  Liability  of  Drawer.  —  Hall 
v.  Fuller,  5  B.  &  C.  750,  12  E.  C.  L.  368;  City 
Nat.  Bank  v.  Stout,  61  Tex.  567;  Wade  v. 
Withington,  1  Allen  (Mass.)  561;  Mahaiwe 
Bank  v.  Douglass,  31  Conn.  170;  National 
Bank  of  Commerce  v.  Manufacturers',  etc.. 
Bank,  122  N.  Y.  367;  National  Bank  v. 
Nolting,  (Va.  1897)  26  S.  E.  Rep.  826. 

Where  a  check  was  so  skilfully  raised 
from  jC3  to  £2°°  as  to  Pass  >n  tne  ordinary 
course  of  business,  the  court,  speaking  through 
Bayley,  J.,  said:  "  The  banker,  as  the  depos- 
itory of  the  customer's  money,  is  bound  to  pay 
from  time  to  time  such  sums  as  the  latter  may 
order.  If,  unfortunately,  he  pays  money  be- 
longing to  the  customer  upon  an  order  which 
is  not  genuine,  he  must  suffer,  and  to  justify 
the  payment  he  must  show  that  the  order  is 
genuine,  not  in  signature  only,  but  in  every 
respect.  This  was  not  a  genuine  order,  for 
the  customer  never  ordered  the  payment  of  the 
money  mentioned  in  the  check."  Hall  <•. 
Fuller,  5  B.  &  C.  750,  12  E.  C.  L.  368, 

In  City  Nat.  Bank  v.  Stout,  61  Tex.  567, 
Stout  applied  to  the  cashier  of  the  bank  for  a 
draft  of  five  hundred  dollars  on  New  York  and 
gave  his  check  on  the  cashier's  bank  for  the 
amount.  Stout  requested  the  cashier  to  inclose 
the  five-hundred-dollar  draft  in  a  letter  to  his 
son,  which  the  cashier  did  without  Stout  see- 
ing the  draft.  The  cashier,  by  mistake  in  fill- 
ing out  the  draft,  made  the  amount  five  thou- 
sand dollars  instead  of  five  hundred.  The 
party  to  whom  the  draft  was  sent  obtained  the 
five  thousand  dollars  thereon.  In  an  action 
by  the  bank  against  Stout  it  was  held  that  the 
bank  could  not  recover  from  him. 

2.  Young  v.  Groie.  4  Bing.  253.  But  sec 
Scholfield  v.  Londesborough,  (1896)  App.  Cas. 


514,  (1895)  1  Q.  B.  536,  (1894)  2  Q.  B.  660. 
And  see  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  332. 

Giving  Check  to  Stranger  Not  Per  Se  Negli- 
gence. —  In  a  very  recent  case,  National  Bank 
v.  Nolting,  (Va.  1897)  26  S.  E.  Rep.  826,  it  ap- 
peared that  a  stranger,  with  whom  the  defend- 
ant in  error  sustained  no  business  relation, 
and  was  under  no  obligation  to  accommodate, 
presented  himself  at  the  place  of  business  of 
the  latter  and  obtained  from  him  a  check  for 
ten  dollars  in  exchange  for  ten  dollars  in  cur- 
rency, and  that  when  this  check  was  presented 
and  paid  it  had  been  raised  to  five  hundred 
dollars.  The  decision  of  the  court  below, 
throwing  the  liability  upon  the  bank,  was 
affirmed.  Harrison,  J.,  delivering  the  opinion 
of  the  court,  said:  "  It  is  not  pretended  that 
there  was  any  negligence  in  drawing  the 
check.  It  is,  however,  insisted  that  it  was 
negligence  in  the  drawer  to  deliver  his  check 
to  a  stranger,  to  whom  he  was  under  no  man- 
ner of  obligation,  that  this  act  furnished  the 
opportunity  and  facilitated  the  forgery,  and 
that  consequently  the  drawer  must  bear  the 
loss.  This  position  is  not  tenable;  such  negli- 
gence does  not  belong  to  the  species  that 
would  impose  the  loss  upon  the  drawer  of  the 
check.  To  make  the  drawer  liable  the  negli- 
gence must  he  immediately  connected  with  the 
forgery.  The  negligence  here  complained  of 
is  too  remote.  This  view  was  taken  by  the 
House  of  Lords  in  a  case  where  it  was  held 
that  leaving  che  seal  of  a  corporation  exposed 
so  as  to  be  accessible  to  a  forger  was  not  suffi- 
cient evidence  of  negligence  to  discharge  a 
bank  where  it  had  transferred  stocks  under  a 
forged  power  of  attorney  to  which  the  seal  was 
affixed.  It  was  said  that  the  negligence  was 
too  remote  to  affect  the  case.  Bank  of  Ire- 
land v.  Evans's  Charities,  5  H.  L.  Cas.  409. 
Drawing  the  check  in  favor  of  the  stranger 
was  not  the  proximate  cause  of  the  loss.  The 
forgery  was  the  immediate  cause,  and  that 
could  have  been  as  readily  perpetrated  by  an 
acquaintance.  To  hold  that  giving  a  check  to 
a  stranger  where  no  business  relation  existed 
between  the  drawer  and  himself  was  sufficient 
evidence  of  negligence  to  excuse  the  bank  and 
impose  the  loss  upon  the  drawer,  if  the  check 
was  forged  by  raising  it  to  a  larger  amount 
than  it  was  given  for,  would  be  to  release  the 
banks  from  the  just  responsibility  imposed 
upon  them  by  the  law  as  custodians  of  the  cus- 
tomer's money,  and  expose  the  depositor  to  a 
risk  and  danger  that  would  greatly  impair  the 
usefulness  of  the  bank  as  a  safe  place  of  de- 
posit." 

3.  Raised  Checks  -  Liability  of  Payee  —  ( rnited 
States.  —  Espy  v.  Cincinnati  Hank,  IS  Wall.  (U. 
S.)  614. 
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4.  Forged  Indorsement  —  a.  Liability  of  Bank  —  a  Payee  of  a  check,  unac- 
cepted by  the  bank,  whose  indorsement  has  been  forged  thereon  and  the  check 
paid  by  the  bank,  cannot  maintain  a  suit  against  the  bank  for  the  money  thus 
paid  out  on  the  unauthorized  indorsement;  as  between  the  bank  and  the 
payee  there  is  no  privity  of  contract.' 


'>ama.  —  Birmingham  Nat.  Bank  v.  Brad- 
ley, 103  Ala.  109. 

California. — Redington  v.  Woods,  45  Cal. 
406,  13  Am.  Rep.  190. 

Indiana.  —  Parke  v.  Roser,  67  Ind.  500,  33 
Am.  Rep.  102. 

/  otiisiana.  —  Merchants'  Bank  v.  Exchange 
Bank,  16  La.  457. 

Nebraska.  —  Orleans  First  Nat.  Bank  v. 
State  Bank,  22  Neb.  769. 

New  York.  —  National  Park  Bank  v.  New 
York  Ninth  Nat.  Bank,  46  N.  Y.  77,  7  Am. 
Rep.  310;  Bank  of  Commerce  v.  Union  Bank, 
3  N.  Y.  230;  White  v.  Continental  Nat.  Bank, 
64  N.  Y.  316,  21  Am.  Rep.  612;  National  Bank 
of  Commerce  v.  National  Mechanics'  Banking 
Assoc.,  55  N.  Y.  211;  Marine  Nat.  Bank  v. 
National  City  Bank,  59  N.  Y.  67,  17  Am.  Rep. 
305;  U.  S.  National  Bank  v.  National  Park 
Bank,  59  Hun  (N.  Y.)4g5;  National  Bank  of 
Commerce  v.  Manufacturers',  etc.,  Bank,  122 
N.  Y.  367. 

Pennsylvania.  —  Rapp  v.  National  Security 
Bank,  136  Pa.  St.  426. 

Texas.  —  City  Bank  v.  Houston  First  Nat. 
Bank,  45  Tex.  203. 

Where  a  draft  has  been  raised,  but  that  fact 
is  not  known  to  any  of  the  parties  to  it,  an 
agent  collecting  it  for  his  principal  must,  in 
order  to  absolve  himself  from  the  duty  of  re- 
paying the  excess  above  the  correct  amount 
to  the  person  from  whom  he  received  pay- 
ment thereof,  have  actually  paid  over  the 
amount  received  by  him  to  his  principal.  The 
drawee  is  only  bound  to  know  the  signature 
of  the  depositor,  and  is  not  precluded  from  re- 
covering the  amount  paid  upon  it  where  its 
body  has  been  changed  by  increasing  the 
amount  named  therein.  U.  S.  National  Bank 
v.  National  Park  Bank,  59  Hun  (N.  Y.)  495. 

A  stranger  applied  to  the  firm  of  R.  &  Sons, 
•in  Philadelphia,  to  buy  a  bill  of  goods  amount- 
ing in  cost  to  one  hundred  and  forty-six  dollars, 
■and  tendered  in  payment  therefor  a  certified 
check  on  the  M.  bank  of  New  York  for  nine 
Tiundred  dollars.  R.,  a  member  of  the  firm, 
then  went  to  the  cashier  of  the  N.  bank  of 
Philadelphia  and  asked  his  advice  about  the 
■check.  The  cashier  cautioned  him  in  regard 
to  taking  the  check  unless  he  knew  the  party 
who  tendered  it,  and  said  that  the  only  thing  the 
bank  could  do  was  to  receive  the  check  and 
forward  it  to  New  York  for  collection.  R. 
thereupon  deposited  the  check  with  the  bank  for 
collection.  This  was  on  August  12.  On  Au- 
gust 14  R.,  who  did  not  have  his  pass  book 
with  him  on  the  former  occasion,  brought 
it  to  the  bank,  and  the  check  was  credited  to 
him.  He  thereupon  closed  his  bargain  with 
the  stranger  and  paid  him  the  difference  be- 
tween the  one  hundred  and  forty-six  dollars 
and  the  amount  of  the  check,  nine  hundred 
dollars.  Nothing  more  was  heard  of  the  check 
until  September  12,  when  the  New  York 
bank  notified  the  Philadelphia  bank  that  the 

10 


check  had  been  altered  from  seven  dollars  and 
seventy-five  cents  to  nine  hundred  dollars. 
The  Philadelphia  bank  refunded  the  money  to 
the  New  York  bank  and  charged  the  check  to 
R.  &  Sons,  at  the  same  time  notifying  them 
thereof.  Under  this  state  of  facts  the  bank 
recovered  the  amount  from  R.  &  Sons,  the 
court  holding  that  when  the  amount  of  a  check 
left  with  a  bank  for  collection  is  credited  to  the 
depositor  as  cash,  it  may  be  charged  back  to 
him  in  case  it  turns  out  to  be  worthless,  un- 
less the  bank  has  been  negligent,  or  has 
done  something  to  mislead  the  depositor 
into  acting  to  his  injury  on  the  faith  of  its 
goodness;  the  depositor  has  no  right  to  be 
misled  by  the  mere  credit  of  a  check  as 
cash.  The  Philadelphia  bank,  having  allowed 
this  charge  in  favor  of  the  New  York  bank, 
had  the  right  to  charge  the  check  against  plain- 
tiff's deposit  account,  each  person  or  bank 
who  had  received  the  money,  or  credit  upon 
the  check,  being  bound  to  restore  it  when  the 
fraud  was  discovered.  Rapp  v.  National 
Security  Bank,  136  Pa.  St.  426. 

1.  Forged  Indorsement — Liability  of  Bank. — 
Bank  of  Republic  v.  Millard,  10  Wall.  (U.  S.) 
152;  Washington  First  Nat.  Bank  v.  Whitman, 
94  U.  S.  343;  Freeman  v.  Savannah  Bank, 
etc.,  Co.,  88  Ga.  252;  Vanbibber  v.  State 
Bank,  14  La.  Ann.  486,  74  Am.  Dec.  442; 
^Etna  Nat.  Bank  v.  New  York  Fourth  Nat. 
Bank,  46  N.  Y.  82,  7  Am.  Rep.  314;  Dodge  v. 
National  Exch.  Bank,  20  Ohio  St.  234,  5  Am. 
Rep.  648;  Seventh  Nat.  Bank  v.  Cook,  73  Pa. 
St.  485,  13  Am.  Rep.  751;  Pickle  v.  Muse,  88 
Tenn.  3S0,  17  Am.  St.  Rep.  900;  Jackson  v. 
National  Bank,  92  Tenn.  154,  36  Am.  St.  Rep.  Sr. 

What  is  Such  Acceptance  by  Bank. —  Where  it 
is  shown  that  the  bank  had  charged  a  check 
paid  on  a  forged  indorsement  on  its  books 
against  the  drawer,  and  settled  with  him  on 
that  basis,  the  courts  are  not  in  harmony  as  to 
whether  there  is  such  an  acceptance  or  promise 
of  payment  of  the  check  as  will  entitle  the 
payee  to  sue  the  bank.  The  United  States 
Supreme  Court  doctrine  is  that  this  is  such  an 
acceptance.  Washington  First  Nat.  Bank  v. 
Whitman,  94  U.  S.  347.  This  rule  has  been 
followed  by  the  Supreme  Court  of  Georgia  in 
Freeman  v.  Savannah  Bank,  etc.,  Co.,  SS  Ga. 
252.  But  the  Supreme  Court  of  Tennessee,  in 
the  cases  of  Pickle  v.  Muse,  88  Tenn.  380,  17 
Am.  St.  Rep.  900,  and  Jackson  v.  National 
Bank,  92  Tenn.  154,  36  Am.  St.  Rep.  81,  has 
held,  following  Seventh  Nat.  Bank  v.  Cook,  73 
Pa.  St.  483,  13  Am.  Rep.  751;  Dodge  v.  Na- 
tional Exch.  Bank,  20  Ohio  St.  234,  5  Am.  Rep. 
648,  both  of  which  cases,  however,  were  de- 
cided prior  to  Washington  First  Nat.  Bank  v. 
Whitman,  94  U.  S.  347,  that  "  acceptance  of  a 
bank  check,  and  promise  to  pay  it  in  accord- 
ance with  its  directions,  will  be  inferred  where 
the  drawee  bank  receives  and  retains  the 
check,  and  charges  it  to  the  account  of  the 
drawer,  who  had  sufficient  funds  on  deposit  to 
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Other  Parties.  —  So  far  as  other  parties  through  whose  hands  an  altered  check 
passes  are  concerned,  they  have  the  same  opportunity  for  detecting  fraudulent 
alterations  in  the  body  of  the  check  that  the  bank  has,  and  therefore  as  to 
them,  after  payment,  the  bank  is  responsible  only  for  the  genuineness  of  the 
maker's  signature,1  as  the  indorsement  of  a  check  is  a  warranty  of  the  genuine- 
ness of  the  indorser's  title  and  of  prior  indorsements.2 

b.  Liability  of  Depositor.  —  Money  paid  out  on  the  forged  indorsement 
of  a  depositor's  checks  cannot,  in  the  absence  of  negligence  on  the  part  of  the 
depositor,  be  charged  against  him.3 


meet  it,  and  subsequently  lifted  the  check  on 
settlement  with  the  bank,  although  the  check 
may  have  been  presented  to  the  bank  by,  and 
the  money  paid  on  it  to,  an  unauthorized 
person. ' ' 

The  case  of  Vanbibber  v.  State  Bank,  14  La. 
Ann.  486,  74  Am.  Dec.  442,  holds  the  same 
doctrine  as  that  laid  down  in  Jackson  v.  Na- 
tional Bank,  92  Tenn.  154,  36  Am.  St.  Rep.  81. 
See,  to  the  same  effect,  State  Nat.  Bank  v. 
Holtsclaw,  98  Ind.  85. 

1.  Crawford  v.  West  Side  Bank,  100  N.  Y. 
54,  53  Am.  Rep.  152;  Bank  of  Commerce  v. 
Union  Bank,  3  N.  Y.  230. 

2.  Effect  of  Indorsement  —  England.  —  Jones 
v.  Ryde,  5  Taunt.  488;  Wilkinson  v.  Johnson, 
3  B.  &  C.  428,  10  E.  C.  L.  140. 

Alabama.  —  Birmingham  Nat.  Bank  v.  Brad- 
ley, 103  Ala.  109,  49  Am.  St.  Rep.  17. 

Massachusetts.  —  State  Bank  v.  Fearing,  16 
Pick.  (Mass.)  533,  28  Am.  Dec.  265. 

Mississippi.  —  Williams  v.  Tishomingo  Sav. 
Inst.,  57  Miss.  633. 

Nebraska.  —  Levy  v.  Hastings  First  Nat. 
Bank,  27  Neb.  557. 

New  York.  —  National  Park  Bank  v.  New 
York  Ninth  Nat.  Bank,  46  N.  Y.  77,  7  Am. 
Rep.  310;  Turnbull  v.  Bowyer,  40  N.  Y.  456, 
100  Am.  Dec.  523.  See  Susquehanna  Valley 
Bank  v.  Loomis,  85  N.  Y.  207,  39  Am.  Rep.  652. 

Tennessee.  —  Harris  v.  Bradley,  7  Yerg. 
(Tenn.)  310. 

Texas.  —  City  Bank  v.  Houston  First  Nat. 
Bank,  45  Tex.  203. 

3.  Liability  of  Depositor  —  England.  —  Rob- 
arts  v.  Tucker,  16  Q.  B.  560,  71  E.  C.  L.  560; 
Reeman  v.  Duck,  11  M.  &  W.  251;  Mead  v. 
Young,  4  T.  R.  28. 

United  States.  —  Washington  First  Nat. 
Bank  v.  Whitman,  94  U.  S.  343;  U.  S.  v.  Na- 
tional Exch.  Bank,  45  Fed.  Rep.  163. 

California.  —  Hatton  v.  Holmes,  97  Cal.  208. 

Connecticut.  —  Bristol  Knife  Co.  v.  Hartford 
First  Nat.  Bank,  41  Conn.  421,  19  Am.  Rep. 
517- 

District  of  Columbia.  —  Millard  v.  National 
Bank  of  Republic,  3  MacArthur  (D.  C.)  54. 

Illinois.  —  Chicago  First  Nat.  Bank  v.  North- 
western Nat.  Bank,  152  111.  296,  43  Am.  St. 
Rep,.  247. 

Maryland.  — Williams  v.  Drexel,  14  Md.  566. 

Alassachusetts.  —  Belknap  v.  National  Bank 
of  North  America,  100  Mass.  376,  97  Am. 
Dec.  105. 

New  York.  —  Morgan  v.  State  Bank,  ti  N. 
Y.  404;  Citizens'  Nat.  Bank  Importers', 
etc.,  Bank,  119  N.  Y.  195;  Shipman  v.  State 
Bank,  126  N.  Y.  318,  22  Am.  St.  Rep.  821; 
Thomson  v.  Bank  of  British  North  America, 
82  N.  Y.  1. 


Tennessee.  —  Pickle  v.  Muse,  88  Tenn.  390, 
17  Am.  St.  Rep.  900;  Jackson  v.  National 
Bank,  92  Tenn.  154,  36  Am.  St.  Rep.  81. 

Utah.  —  Brixen  v.  Deseret  Nat.  Bank,  5 
Utah  504. 

Payee  and  Party  Presenting  Having  Same 
Name.  —  It  has  been  held  that  the  bank  was 
liable  where  it  paid  the  amount  of  the  check 
to  a  person  having  the  same  name  as  the 
payee,  but  who  in  reality  was  a  different  per- 
son. Graves  v.  American  Exch.  Bank,  17  N. 
Y.  205;  Mead  v.  Young,  4  T.  R.  2S;  Bank  of 
Commerce  v.  Ginocchio,  27  Mo.  App.  661. 

Where  Check  Payable  to  Depositor's  Order.  — 
Even  if  a  drawer  draws  a  check  payable  to 
himself  or  his  own  order  and  at  once  indorses 
it,  the  payment  of  it  by  the  drawee  only 
admits  the  genuineness  of  the  original  signa- 
ture and  not  that  of  his  indorsement.  Beeman 
v.  Duck,  11  M.  &  W.  251;  Williams  v.  Drexel, 
14  Md.  566;  Chicago  First  Nat.  Bank  v.  North- 
western Nat.  Bank,  152  III.  296,  43  Am.  St. 
Rep.  247. 

Illustrations  —  Negligence.  —  A  merchant  who 
sends  by  his  clerk  to  the  post  office,  to  be 
mailed,  a  sealed  letter  containing  a  check 
drawn  by  himself  payable  to  A.  B.  or  order, 
even  though  the  clerk  knew  the  contents  of 
such  letter,  is  not  guilty  of  such  negligence 
as  will  render  him  liable  on  the  check  in  the 
hands  of  a  holder  in  good  faith  for  value,  to 
whom  the  clerk,  after  abstracting  it  from  the 
letter,  passes  it  after  inserting  the  words  "  or 
bearer  "  after  A.  B.  and  before  "  or  order,"  and 
obliterating  the  latter  words.  Belknap  v. 
National  Bank  of  North  America,  100  Mass. 
376,  97  Am.  Dec.  105. 

Where  a  real  estate  agent,  whose  character 
was  considered  good,  according  to  the  common 
and  ordinary  practice  negotiated  a  loan  upon 
certain  property,  and  a  mortgage  ostensibly 
executed  by  the  owner  of  the  property  was 
made,  and  the  person  making  the  loan  gave  to 
the  real  estate  agent  a  check  for  the  money 
loaned,  payable  to  the  order  of  the  owner  of 
the  property,  and  the  check  was  presented  and 
paid  at  the  bank,  and  subsequently  it  was  dis- 
covered that  the  name  signed  to  the  mortgage 
and  also  that  indorsed  on  the  back  of  the 
check  were  forgeries,  it  was  held  that  the  de- 
livery of  the  check  to  the  real  estate  agent  was 
not  such  carelessness  as  to  exempt  the  bank 
from  liability.  Brixen  v.  Deseret  Nat.  Bank, 
5  Utah  504. 

A  bank  that  has  paid  a  check  on  a  forged  in- 
dorsement is  not  responsible  therefor  to  the 
drawer  where  the  person  who  committed  the 
forgery  was  identified  to  the  bank  by  one  who 
believed  him  to  be  the  payee,  and  was  in  fact 
the  person  to  whom  the  drawer  had  delivered 
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c.  Liability  OF  Recipient  of  Money.  —  The  drawee  is  only  chargeable 
with  knowledge  of  the  drawer's  signature,  and  is  entitled  to  recover  money  paid 
on  forged  indorsements  from  the  party  receiving  the  same,  on  making  demand 
within  a  reasonable  time  after  the  discovery  of  the  forgery.1 

Hut  such  third  party  receiving  money  on  a  check  paid  on  a  forged  indorse- 
ment is  liable  to  the  payee  and  not  to  the  drawer.8 

X.  Lost  Checks  Notice.  —  It  is  the  duty  of  the  owner  or  holder  of  a  lost 
instrument  to  give  notice  at  once  to  all  parties  interested  and  prevent  the 
payment  to  any  but  the  loser  or  to  his  order.3 

indemnity  —  Duplicate  Check.  —  It  seems  that  upon  proper  indemnity  being 
offered  the  drawer  may  be  compelled  to  renew  the  check.4 


the  check,  and  whom  he  believed  to  be  the 
payee.  U.  S.  v.  National  Exch.  Bank,  45  Fed. 
Rep.  163. 

"  There  is,  indeed,  little  or  no  conflict  in  the 
authorities  on  this  point,  and  the  rule  that  the 
drawee  is  not  presumed  to  know  the  hand- 
writing in  the  body  of  a  bill  or  check,  and  is 
not  bound,  before  payment,  to  ascertain,  at  his 
peril,  that  the  amount  has  not  been  altered  in 
the  body  of  the  bill,  is  founded  on  principles 
of  reason  and  justice,  and  ought  not  to  be  dis- 
turbed. There  may,  however,  be  exceptions 
to  this  general  rule.  If  the  alteration  be  made 
in  such  manner  that  on  the  face  of  the  paper 
there  appears  enough  to  excite  a  reasonable 
suspicion  of  fraud,  or  if  the  drawee  has  infor- 
mation which  would  lead  a  prudent  person  to 
suspect  that  the  bill  had  been  altered,  it 
would,  doubtless,  be  his  duty  to  decline  pay- 
ment until  the  doubt  was  removed."  Crock- 
ett, J.,  in  Redington  v.  Woods,  45  Cal.  406,  13 
Am.  Rep.  190. 

Party  Must  Apply  to  Drawer.  —  The  drawer  is 
the  proper  party  to  apply  to  in  regard  to  the 
rights  of  the  holder  of  a  check.  Redington  v. 
Woods,  45  Cal.  406,  13  Am.  Rep.  190;  Com- 
mercial, etc.,  Bank  v.  Baltimore  First  Nat. 
Bank,  30  Md.  11,  96  Am.  Dec.  554. 

Execution  —  Presumption.  —  A  check,  the 
drawer's  signature  being  genuine,  in  the 
hands  of  one  not  the  drawer,  is  presumed  to 
have  been  complete  when  signed,  and  to  have 
then  been  delivered  to  the  payee.  Hensel  v. 
Chicago,  etc.,  R.  Co.,  37  Minn.  87;  New  York 
Fifth  Nat.  Bank  v.  Central  Nat.  Bank,  S2 
Hun  (N.  Y.)  559. 

Possession  of  Check.  —  Possession  of  a  check 
toy  the  drawee  bank  is  p?-ima  facie  evidence 
that  the  money  was  paid  to  the  person  entitled 
to  receive  it,  but  this  presumption  is  liable  to 
be  rebutted  by  evidence  to  the  contrary. 
Pickle  v.  Muse,  88  Tenn.  380,  17  Am.  St.  Rep. 
•900.  But  the  possession  of  a  check  payable  to 
the  order  of  a  certain  person  by  one  claiming 
to  be  the  agent  of  the  payee  is  not  pritna  facie 
authority  to  demand  payment  in  the  name  of 
the  true  owner.  Jackson  v.  National  Bank, 
92  Tenn.  154,  36  Am.  St.  Rep.  81.  Possession 
of  the  check  by  an  indorsee  is  prima  facie  evi- 
dence that  the  check  was  indorsed  by  the 
party  who  purports  to  indorse  the  same,  under 
Minnesota  Gen.  Stat.  1878,  c.  73,  §  89.  Estes 
v.  Lovering  Shoe  Co.,  59  Minn.  504. 

1.  Liability  of  Recipient  of  Money —  United 
States.  —  Espy  v.  Cincinnati  Bank,  18  Wall.  (U. 
S.)  605. 

Alabama.  —  Birmingham  Nat.  Bank  v.  Brad- 
ley, 103  Ala.  109,  49  Am.  St.  Rep.  17. 


California.  —  Redington  v.  Woods,  45  Cal. 
406,  13  Am.  Rep.  190. 

Illinois.  —  Chicago  First  Nat.  Bank  v.  North- 
western Nat.  Bank,  152  111.  296,  43  Am.  St.  Rep. 

247. 

Louisiana.  —  Merchants'  Bank  v.  Exchange 
Bank,  16  La.  457. 

Maryland.  — Commercial,  etc.,  Bank  v.  Bal- 
timore First  Nat.  Bank,  30  Md.  11,  96  Am. 
Dec.  554. 

Mississippi.  —  Williams  v.  Tishomingo  Sav. 
Inst.,  57  Miss.  633. 

Nebraska.  —  Levy  v.  Hastings  First  Nat. 
Bank,  27  Neb.  557. 

Neiu  Hampshire. —  Star  F.  Ins.  Co.  v.  State 
Nat.  Bank,  60  N.  H.  442. 

New  York.  —  Merchants'  Bank  v.  Mclntyre, 
2  Sandf.  (N.  Y.)43i;  Canal  Bank  v.  Albanv 
Bank,  1  Hill  (N.  Y.)  287;  National  Bank  of 
Commerce  v.  National  Mechanics'  Banking 
Assoc.,  55  N.  Y.  211,  14  Am.  Rep.  232;  Ma- 
rine Nat.  Bank  v.  National  City  Bank,  59  N.  Y. 
67,  17  Am.  Rep.  305;  National  Park  Bank  v. 
New  York  Ninth  Nat.  Bank,  46  N.Y.  77,  7  Am. 
Rep.  310;  White  v.  Continental  Nat.  Bank,  64 
N.  Y.  316,  21  Am.  Rep.  612;  Susquehanna 
Valley  Bank  v.  Loomis,  85  N.  Y.  207,  39  Am. 
Rep.  652;  Corn  Exch.  Bank  v.  Nassau  Bank, 
91  N.  Y.  79,  43  Am.  Rep.  655;  National  Park 
Bank  v.  Seaboard  Bank,  114  N.  Y.  28,  11  Am. 
St.  Rep.  612;  U.  S.  National  Bank  v.  National 
Park  Bank,  129  N.  Y.  647. 

2.  To  Whom  Liable.  —  Hensel  v.  Chicago, 
etc.,  R.  Co.,  37  Minn.  87;  Johnson  v.  Hoboken 
First  Nat.  Bank,  6  Hun  (N.  Y.)  126;  Talbot  v. 
Rochester  Bank,  1  Hill  (N.  Y.)  295. 

The  person  to  whom  money  is  paid  on  a 
forged  indorsement  of  a  check  is  liable  not  to 
the  drawer  but  to  the  payee,  as  the  wrong  was 
done  to  the  payee,  whose  property  the  check 
was.  Hensel  v.  Chicago,  etc.,  R.  Co.,  37 
Minn.  87. 

3.  Notice  —  Lost  Checks.  ■ —  2  Danl.  Neg.  Inst. 
(4th  ed.),  §  1461 ;  Chitty  on  Bills  (13th  Am.  ed.) 
296. 

4.  Indemnity  —  Duplicate  Check.  —  Rhodes  -•. 
Morse,  14  Jur.  800.  In  this  case,  however, 
much  reliance  was  had  on  the  3d  section  of  9 
&  10  Will.  III.,  c.  17,  requiring  the  reissue  of 
bills  of  exchange. 

In  Taylor  v.  Scrivens,  1  B»av.  571,  where  a 
check  of  the  accountant-general  was  alleged  to 
have  been  accidentally  destroyed,  the  court, 
though  not  satisfied  with  the  evidence  of  its 
destruction,  directed  the  issue  of  a  new  check, 
on  the  ground  that  the  other  check,  being  more 
than  a  year  old,  would  not  be  paid  if  presented. 
Promise  to  Repay  Lost  Check.  —  In  Johns  z: 
78  Volume  V. 


Revocation. 


CHECKS. 


Death  of  Drawer. 


XI.  Revocation  —  1.  Countermand  by  Drawer.  —  The  drawer,  as  between 
the  bank  and  himself,  has  the  right  to  countermand  the  payment  of  a  check 
before  it  is  paid,  and  takes  upon  himself  the  consequences  of  his  act.  But  he  has 
no  right  to  recall  the  check  after  it  has  been  paid  to  one  who  took  it  in  good 
faith  and  for  value,  nor  can  his  banker  do  so  for  him.1 

When  Check  Certified.  —  And  when  the  check  has  been  certified  the  authority 
as  well  as  the  responsibility  of  the  drawer  ceases,  and  he  cannot  countermand  it.* 

When  Funds  Attached.  —  The  same  effect  is  produced  when  the  law  intervenes 
and  attaches  or  sequesters  the  funds.3 

2.  Insolvency  of  Drawer.  —  The  insolvency  of  the  drawer,  when  brought  to 
the  notice  of  the  drawee,  acts  as  a  revocation  of  the  check.4 

3.  Death  of  Drawer.  —  There  is  no  express  adjudication  on  this  point,  but 
the  text  writers,  with  perhaps  one  or  two  exceptions,  state  that  the  death  of 


Mason,  9  Hare  29,  it  was  held  that  the  non- 
payment and  probable  loss  of  a  check  on  his 
banker,  which  A.  had  signed  and  delivered  to 
B.,  is  not  a  consideration  to  support  a  promise 
by  A.  to  give  a  new  check  for  the  same  amount 
to  C,  to  whom  it  was  alleged  that  B.  had  sent 
the  lost  check. 

Drawer  Not  Discharged  of  Debt  when  Check 
lost.  —  In  Thomson  v.  Bank  of  British  North 
America,  82  N.  Y.  8,  it  was  held  that  where  a 
debtor  pays  his  debt  by  a  check  to  the  order 
of  his  creditor  or  of  one  nominated  by  the 
latter,  and  the  check  is  lost  by  the  creditor, 
and  is  paid  to  the  finder  or  fraudulent  holder 
on  a  forged  indorsement  of  the  payee,  the 
drawer  debtor  is  not  discharged,  unless  the 
check  was  taken  in  absolute  payment.  See 
the  title  Payment. 

1.  Drawer  Countermanding  Payment — Illinois. 
—  Union  Nat.  Bank  v.  Oceana  County  Bank, 
80  111.  212,  22  Am.  Rep.  185;  Chicago  M.  &  F. 
Ins.  Co.  v.  Stanford,  28  111.  168,  81  Am.  Dec. 
270;  Bickford  -'.  Chicago  First  Nat.  Bank,  42 
111.  238,  89  Am.  Dec.  436;  Brown  v.  Leckie, 
43  111.  497. 

Mississippi.  —  Louisville  Banking  Co.  v. 
Paine,  67  Miss  678. 

Missouri.  — Albers  v.  Commercial  Bank,  85 
Mo.  176,  55  Am.  Rep.  355,  affirming  9  Mo. 
App.  59. 

NewYork. — Jacks  v.  Darrin,  3  E.  D.  Smith 
<N.  Y.)  557;  Dykers  v.  Leather  Manufacturers' 
Bank,  11  Paige  (N.  Y.)6i2;  Lunt  v.  Bank  of 
North  America.  49  Barb.  (N.  Y.)  221 ;  Schneider 
v.  Irving  Bank,  1  Daly  (N.  Y.)  506. 

See  the  opinion  of  Mr.  Justice  Field  in  Flor- 
ence Min.  Co.  v.  Brown,  124  U.  S.  385. 

In  Egerton  v.  Fulton  Nat.  Bank,  43  How. 
Pr.  (N.  Y.  Super.  Ct.)  216,  the  court  said  that 
in  dealings  between  a  depositor  and  a  bank, 
whatever  may  be  their  legal  relations,  they 
act  substantially  upon  the  principles  of  agency. 
Having  received  the  fund  of  the  depositor,  the 
bank  pays  his  draft,  and  is  bound  to  obey  all 
his  directions  for  the  disposal  of  his  fund.  It 
cannot  "  disobey  his  orders,  either  wilfully  or 
innocently,  and  then  claim  a  new  and  different 
relation  with  rights  inconsistent  with  such  as 
before  existed.  In  paying  a  draft  after  pay- 
ment has  been  stopped  a  bank  cannot  be  pro- 
tected without  an  essential  change  in  the 
accustomed  and  commonly  understood  duty 
which  it  owes  to  its  depositor,  or  a  total  disre- 
gard of  its  obligations  to  him." 

In  Public  Grain,  etc.,  Exch.  v.  Kune,  20  111. 


App.  137,  where  K.'s  father  drew  a  check  to 
K.'s  order,  and  K.  delivered  it  unindorsed  to 
the  stock  exchange  as  a  margin,  and  on  the 
same  day  and  before  it  was  presented  to  the 
bank  K.  notified  the  bank  not  to  pay  it,  but 
the  bank  officers  nevertheless  certified  the 
check,  it  was  held  that  a  decree  was  proper 
that  the  check  was  void,  and  that  the  bank 
must  place  its  amount  to  K.'s  credit. 

Conditional  Delivery.  —  There  can  be  no 
doubt  as  to  the  right  to  stop  the  payment  of  a 
check  given  upon  a  condition  which  is  or  is 
not  about  to  fail.  So,  in  Wienholt  v.  Spitta,  3 
Campb.  376,  it  was  said:  "  If  I  give  a  draft 
upon  a  condition,  and  I  find  the  condition  is 
to  be  eluded,  I  may  stop  the  payment." 

Check  Procured  by  Fraud.  —  The  drawer  of  a 
check  procured  from  him  by  fraud  may  stop 
payment  on  it  though  it  has  been  transferred 
to  an  innocent  indorsee  for  value.  Famous 
Shoe,  etc.,  Co.  Crosswhite,  51  Mo.  App. 
55- 

Equitable  View. —  In  Wisconsin  it  has  been 
held  that  the  drawer  cannot  arbitrarily  stop 
payment.  In  Pease  v.  Landauer,  63  Wis.  29, 
53  Am.  Rep.  247,  although  the  court  admits 
that  the  decided  weight  of  authority  is  in  favor 
of  the  right  to  stop  payment  before  present- 
ment, so  that  the  bank  would  have  no  author- 
ity to  pay,  yet  it  insists  that  the  question  is 
whether,  in  equity  as  between  the  holder  of 
the  check  for  value  and  the  drawer,  the  bank 
standing  indifferent,  the  check  holder  should 
be  paid  in  preference  to  the  drawer,  and  holds 
that  upon  equitable  principles  the  drawer  is 
estopped  from  stopping  payment  except  for 
some  good  cause,  and  that  if  he  does  so  he  is 
guilty  of  fraud  which  a  court  of  equity  will 
not  sanction. 

2.  National  Commercial  Bank  v.  Miller,  77 
Ala.  176,  54  Am.  Rep.  50. 

3.  National  Commercial  Bank  -'.  Miller,  77 
Ala.  176,  54  Am.  Rep.  50. 

4.  Insolvency. —  Laclede  Bank  v.  Schuler,  120 
U.  S.  511.  In  this  case  Mr.  Justice  Miller  said  : 
"  The  check  given  by  the  same  assignor  a  few 
days  before  was  only  an  acknowledgment  of  a 
debt  by  that  assignor,  and  became  no  valid 
claim  upon  the  funds  against  which  it  was 
drawn  until  the  holder  of  those  funds  was  noti- 
fied of  its  existence.  This,  we  think,  is  the 
fair  result  of  the  authorities  on  that  subject." 

Under  the  English  Bankruptcy  Statute  payment 
is  forbidden  after  "  notice  of  an  act  of  bank- 
ruptcy."   12  &  13  Vict.,  c.  106,  §  133. 
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the  drawer  countermands  or  revokes  the  authority  of  the  drawee  to  pay  the 
check  unless  it  has  been  certified.1 

It  is  generally  accepted,  however,  that  the  bank  will  be  protected  if  it  pays, 
checks  in  ignorance  of  the  death  of  the  drawer.* 


CHEMIST.  —  See  the  title  DRUGGIST. 

CHEROKEE.    (See  also  the  title  INDIANS.)  —  The  name  of  a  tribe  of  Indians 
now  settled  in  the  Indian  Territory.3 
CHEST.  —  See  note  4. 

CHEVISANCE.  (See  generally  the  title  USURY.)  —  A  bargaining  or  per- 
fecting of  a  bargain.  A  bargain  or  contract.  An  unlawful  or  usurious  bargain 
or  contract.8 

CHICORY. — -A  plant,  the  root  of  which  is  used  as  an  adulterant  of  coffee. fr 
CHIEF.  —  Highest  in  rank  or  office;  principal.7 


1.  Death  of  Drawer.  —  Edwards  on  Bills  546; 
Byles  on  Bills  (5th  Am.  ed.)  101;  Chitty  on 
Bills  (13th  Am.  ed.)  484. 

The  text  books  very  generally  have  stated 
this  proposition,  and  cite  to  support  it  Tate  v. 
Hilbert,  2  Ves.  Jr.  nr.  This  case,  however, 
does  not  decide  this,  and  reliance  is  had  upon 
the  opinion  of  the  lord  chancellor  that  if  the 
holder  of  the  check  "  had  received  [payment] 
immediately  after  the  death  of  the  testator,  be- 
fore the  banker  was  apprised  of  it,  I  am  in- 
clined to  think  no  court  would  have  taken  it 
from  her." 

The  learned  author  of  Daniel  on  Negoti- 
able Instruments,  in  3  Va.  Law  J.,  p.  323, 
takes  the  contrary  view,  disagreeing  with 
earlier  text-book  writers.  Considering  the 
subject  in  the  light  of  an  agency  coupled  with 
an  interest  he  said:  "  If  it  is  to  be  regarded 
as  an  authority  to  the  banker  to  pay  the 
amount,  it  ought  also  to  be  regarded  as  an 
authority  to  the  payee,  or  other  holder,  to  re- 
ceive the  amount.  Being  presumably  given 
to  the  payee  for  value,  the  authority  to  him  to 
receive  the  amount  is  presumably  an  authority 
coupled  with  an  interest.  Then  it  is  a  double 
mandate.  In  so  far  as  it  is  an  authority 
coupled  with  an  interest  it  is  irrevocable. 
*  *  *  If  the  banker's  authority  to  pay  be 
revoked  by  the  drawer's  death,  we  are  driven 
co  the  paradoxical  conclusion  that  an  author- 
ity coupled  with  an  interest  may  be  practically 
revoked  and  annulled  by  the  revocation  of 
another  authority  not  coupled  with  an  interest; 
and  the  law  would  appear  in  this  state  of  self- 
stultification,  that  the  authority  to  collect  the 
amount  continues,  and  is  irrevocable,  while 
the  authority  to  pay,  which  is  necessary  to  its 
exercise,  ceases  by  revocation!  Is  not  this 
rednctio  ad  absitrdum  ?  "  He  insists  upon  the 
analogy  of  bills  of  exchange,  and  cites  Billing 
v.  Devaux,  3  M.  &  G.  565,  42  E.  C.  L.  565, 
where  a  bill  drawn  in  favor  of  the  plaintiff  was 
accepted  by  letter  after  the  drawer's  death,  as 
direct  authority  against  the  inferences  which 
have  been  drawn  from  Tate  v.  Hilbert,  2 
Ves.  Jr.  in.  In  the  former  case,  Tindal,  C. 
J.  said:  "  I  am  not  aware  of  any  principle  of 
law  by  which,  upon  the  death  of  the  drawer  of 
the  bill,  the  right  and  liabilities  of  the  partie3 
thereto  were  at  all  varied." 

2.  Chitty  on  Bills  (13th  Am.  ed.)  484;  2  Par- 
sons on  Notes  and  Bills  81  et  seq.;  Edwards  on 
Bills  546;  Brennan  v.  Merchants',  etc.  Nat. 


Bank,  62  Mich.  343.  See  also  opinion  of  the 
lord  chancellor  in  Tate  v.  Hilbert,  2  Ves.  Jr. 
in. 

3.  Land  described  as  "  Cherokee  land  "  is. 
not  necessarily  land  ceded  to  the  Cherokee 
nation  of  Indians  by  the  treaty  of  December, 
1835.  Ephraim  v.  Garlick,  10  Kan.  280.  And 
see  the  title  Public  Lands. 

4.  Indictment.  —  An  indictment  charged  the- 
theft  of  one  certain  trunk  or  chest.  It  was 
held  that  the  indictment  was  bad,  being  in  the 
alternative,  "  trunk  "  and  chest  not  being 
synonymous.    Potter  v.  State,  39  Tex.  388. 

5.  Burrill's  Law  Diet. :  "  An  end  or  order  set 
down  between  a  creditor  and  creditor;  an  in- 
direct gain  in  point  of  usury."  Rapalje  & 
Lawr.  L.  D. 

In  In  re  Warren,  2  Sch.  &  Lef.  443,  it  is 
said:  "  Now  I  take  it  that  any  dealing  by 
chevisan.ee  [used  in  the  Bankrupt  Act  of  13 
Eliz.  c.  7]  was  really  and  truly  the  same  thing 
as  the  business  of  a  scrivener,  so  far  as  deal- 
ing in  money  was  the  object  of  the  trade  of  a 
scrivener;  that  is,  a  person  who  dealt  in 
money  and  was  called  a  money-broker.  The 
statute  21  Jac.  I.  uses  the  words  '  trade  or 
profession  of  a  scrivener.'  The  old  word 
chevisance  being  then  out  of  use,  it  had  be- 
come doubtful  whether  scrivener  was  included 
in  the  act,  and  therefore  these  words  were 
introduced. 

6.  Revenue  Laws.  (See  also  the  title  Rev- 
enue.)—  Under  an  act  imposing  a  duty  on 
ground  chicory,  it  is  not  error  for  the  court  to 
say  to  the  jury  that  ground  chicory  is  the 
same  thing  as  burnt  chicory,  as  chicory  root 
cannot  be  ground  until  it  is  burnt,  and  burnt 
chicory  is  not  an  article  of  commerce  until  it  is 
ground.  Whether  or  not  an  article  imported 
is  something  other  than  ground  chicory,  is  a 
question  for  the  jury.    Arthur  v.  Herold,  100 

U.  s.75. 

7.  Webster:  e.  g.,  Chief  Justice,  Chief 
Baron,  etc. 

Under  an  act  requiring  an  affidavit  verifying 
the  return  of  issues  of  unstamped  bills  and 
notes  by  bankers,  a  manager  of  a  bank  is 
within  the  term  "  chief  clerk."  It  was  said: 
"  Both  in  a  joint  stock  and  in  a  private  bank, 
every  one  employed,  whether  he  is  called 
manager  or  secretary,  in  reality  is  nothing 
more  than  a  clerk,  and  the  heads  of  the  sepa- 
rate departments  may  properly  be  called  chief 
clerks."    Reg.  v.  Greenland,  L.  R.  1  C.  C.  65. 
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CHIEFEST.  —  See  note  I. 

Chief  Process  of  Printing.  —  The  business  of 
calico-printing  consists  of  four  processes: 
bleaching,  printing,  dyeing,  and  finishing. 
Three  of  these,  viz.,  bleaching,  dyeing,  and 
finishing,  were  carried  on  at  one  branch  of  an 
establishment,  and  the  printing  at  another. 
It  was  held  that  the  former  was  an  "  establish- 
ment where  the  chief  process  of  printing  was 
carried  on,"  within  the  meaning  of  a  statute 
regulating  the  labor  of  children.  They  both 
made  up  one   establishment,   the  principal 


object  of  which  was  printing,  the  other  pro- 
cesses being  incidental.  Hoyle  v.  Oram,  12 
C.  B.  N.  S.  124,  104  E.  C.  L.  124. 

1.  Where  the  election  (for  a  charity)  was 
given  to  the  inhabitants  and  parishioners,  or 
the  major  part  of  the  "  ehiefest  and  discreetest 
of  them,"  it  was  held  that  by  ehiefest  was  to 
be  understood  those  who  paid  the  church  and 
poor  rates;  and  by  "  discreetest  "  those  who 
had  attained  the  age  of  twenty-one.  Fearon 
v.  Webb,  14  Ves.  Jr.  13. 
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I.  In  General,  1082. 
II.  Adults,  1084. 

III.  Grandchildren  and  Remoter  Descendants,  1085. 

IV.  Words  of  Purchase  —  Heirs,  1092. 
V.  Bastards,  1095. 

VI.  Adopted  Children  —  Stepchildren,  1098. 
VII.  Parol  Evidence,  1099. 


CROSS-REFERENCES. 

As  to  "  Quick  with  Child,"  see  QUICK  WITH  CHILD. 
As  to"  Pregnant  with  Child,"  see  PREGNANCY. 

As  to  Contributory  Negligence  of  Children,  see  the  titles  CONTRIBUTORY  NEG- 
LIGENCE ;  IMPUTED  NEGLIGENCE. 

As  to  Injuries  to  Children,  see  the  titles  CROSSINGS ;  STREET  RAILWAYS ; 
STREETS  AND  SIDEWALKS;  TURNTABLES,  etc. 

As  to  Abandonment  of  Children,  see  ABANDONMENT,  vol.  1,  p.  2;  and  the  title 
PARENT  AND  CHILD. 

As  to  Imputed  Negligence,  see  the  title  IMPUTED  NEGLIGENCE. 

As  to  Child  En  Ventre  Sa  Mere,  see  VENTRE  SA  MERE;  UNBORN 
CHILDREN.  And  see  the  titles  LEGACIES  AND  DEVISES ;  SUC- 
CESSION; WILLS. 

As  to  Children  as  Witnesses,  see  the  title  WITNESSES. 

As  to  Employment  of  Children  in  Theatrical  Entertainments,  see  the  title  THEATRES. 

As  to  Colored  Children,  see  COLORED;  and  see  the  title  SCHOOLS. 

As  to  construction  of  the  term  when  used  to  designate  beneficiaries,  whether  it  includes 
Grandchildren,  etc.,  see  the  title  BENEFICIARIES  (IN  INSURANCE), 
vol.  3,  pp.  965,  984,  971,  989. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles:  CONCEALMENT  OF  BIRTH;  CRIMINAL  LAW; 
DEATH  BY  NEGLIGENCE  OR  WRONGFUL  ACT;  DEEDS; 
GIFTS;  GUARDIAN  AND  WARD;  INFANTS;  NAME;  NEGLI- 
GENCE; PARENT  AND  CHILD;  PERPETUITIES;  SHELLEY'S 
CASE  (RULE  IN)  ;  SUCCESSION;  WILLS. 

And  see  the  definitions  AGE;  FAMILY;  GRANDCHILDREN ;  HEIR ; 
RELA  TIONS. 


I.  In  General.  —  In  its  primary  sense  "children"  signifies  offspring  of  the 
first  degree.1 


1.  Matter  of  Robinson,  57  Hun  (N.  Y.)  396. 
See  infra.  Grandchildren  and  Remoter  Descend- 
ants. 

A  child  is  "a  son  or  a  daughter;  a  male  or 
female  descendant  in  the  first  degree."  Web- 
ster's Diet.,  quoted  in  Matter  of  Chapoton's  Es- 
tate, 104  Mich.  11. 

Succession  Taxes.  —  Persons  having  the  legal 
status  of  children  by  virtue  of  a  foreign  law 
are  subject  to  the   legal  duty  in  England. 


Doe  v.  Vardill,  5  B.  &  C.  438,  11  E.  C.  L. 
266.    See  the  title  Succession  Taxes. 

Not  Confined  to  Males.  —  "  '  Children  '  has  a 
legal  significancy  *  *  *  never  permitting 
the  term  '  sons  '  to  be  substituted  for  it,  unless 
such  shall  be  the  plain  intention  of  a  testator 
in  his  will  in  favor  of  sons  to  the  exclusion  of 
daughters."  Weatherhead  v.  Baskerville,  11 
How.  (U.  S.)  329. 
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The  limits  of  the  age  of  childhood 

1.  Limits  of  Age  of  Childhood  —  Intoxicating 
Liquors.  (See  infra,  Adults.)  —  A  statute  pro- 
vided against  the  sale  of  liquor  to  children  in 
certain  cases.  It  was  held  that  "children" 
included  all  minors.  Flower  v.  Witkovsky,  69 
Mich.  375.  See  also  the  titles  Intoxicating 
Liqcors;  Civil  Damage  Acts. 

Rape.  (See  also  the  title  Rape.) — A  statute 
provided  for  the  punishment  of  any  male  per- 
son for  the  abuse  of  a  female  child  under  the 
age  of  fifteen  years.  It  was  held  that  it  was 
not  necessary  to  prove  that  the  prosecutrix  had 
not  reached  the  age  of  puberty.  The  court 
said:  "  The  theory  of  the  district  court  and 
of  counsel  representing  the  judge  in  this  pro- 
ceeding is  that  the  word  'child,'  as  used  in  the 
section  quoted,  must  be  taken  in  the  sense  of 
limiting  the  application  of  the  section  to  such 
females  under  the  age  of  fifteen  years  as  have 
not  arrived  at  the  age  of  puberty,  and  are 
therefore  children.  The  definition  of  the  word 
'childhood,'  when  used  in  the  abstract,  accord- 
ing to  Webster,  includes  the  time  intervening 
between  birth  and  puberty;  and  it  is  no  doubt 
true  that  such  definition  would  have  to  be  ap- 
plied in  many  cases  when  used  in  the  con- 
crete. But  we  do  not  believe  such  definition 
should  be  adopted  for  the  word  'child,'  in  the 
sense  in  which  it  is  used  in  the  section  now 
under  consideration."  State  v.  Wright,  25 
Neb.  40. 

In  State  v.  Gaston,  (Iowa  1895)  65  N.  W. 
Rep.  416,  it  is  said:  "  Claim  is  made  that  by 
the  use  of  the  words  '  female  child  '  it  is  evi- 
dent that  the  offense  charged  in  this  count  is 
the  same  as  the  one  charged  in  the  second, 
which  clearly  charges  the  carnal  knowledge 
and  abuse  of  a  female  child  under  the  age  of 
thirteen  years.  We  do  not  think  this  is  a  ten- 
able position.  The  word  'child  '  had  a  broader 
meaning  than  appellant's  counsel  would  give 
it.  The  word  is  quite  frequently  applied  to  any 
young  person,  at  any  age  less  than  maturity, 
and  is  often  used  in  the  broader  sense  of  off- 
spring. We  think  it  is  clear  that,  as  used  in 
this  indictment,  it  means  that  the  prosecutrix 
was  immature,  and  that  it  would  be  a  forced 
construction  to  say  that  it  meant  she  was 
under  thirteen  years  of  age." 

A  female  ceases  to  be  a  "  child  "  and  be- 
comes a  "woman,"  within  the  meaning  of  an 
act  prescribing  punishment  for  rape,  at  the 
age  of  puberty.  Hence  a  female  seventeen 
years  old  is  a  woman,  not  a  child.  Blackburn 
v.  State,  22  Ohio  St.  102. 

Aggravated  Assault.  (See  also  the  title 
Assault  and  Battery,  vol.  2,  p.  965.) — In 
construing  a  statute  providing  that  an  assault 
by  an  adult  male,  upon  the  person  of  a  child, 
should  constitute  an  aggravated  assault,  it 
was  held  that  a  child  was  a  boy  not  above 
fourteen,  or  a  girl  not  above  twelve,  years  of 
age.  The  court  said:  "  Resort  then  must  be 
had  to  the  common  meaning  and  acceptation  of 
the  word  'child.'  Mr.  Webster  defines  it  to  mean 
'a  young  person  of  either  sex;  hence  one  who 
exhibits  the  character  of  a  very  young  per- 
son; '  and  this  is  its  common  acceptation.  It 
means  a  young  person  as  contradistinguished 
from  one  of  age  sufficient  to  be  supposed  to 
have  settled  habits  and  fixed  discretion.  Mr. 
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are  undefined.1 

Webster  defines  the  word  'boy'  to  mean  'a 
male  child  from  birth  to  the  age  of  puberty'; 
and  '  puberty  '  in  civil  law  is  '  the  age  in  boys 
of  fourteen  and  in  girls  of  twelve  years.' 
Bouv.  Law  Diet.  As  the  law  now  stands,  we 
believe  that  the  age  of  fourteen  in  boys  and 
twelve  years  in  girls  limits  the  age  of  child- 
hood." Bell  v.  State,  18  Tex.  App.  53,  51  Am. 
Rep.  293. 

In  an  act  defining  aggravated  assault, 
"  child  "  is  not  synonymous  with  "  minor." 
It  means  one  of  tender  years,  and  is  to  be 
taken  in  the  sense  in  which  it  is  understood  in 
common  language,  reference  being  had  to  the 
comparative  size  and  strength  of  the  assaulted 
and  assaulter.  A  boy  fourteen  years  old, 
weighing  one  hundred  and  twenty-five  pounds, 
is  not  a  child.  McGregor  v.  State,  4  Tex.  App. 
599;  Allen  v.  State,  7  Tex.  App.  298. 

Poor  Children.  —  A  person  over  twenty-one 
years  of  age  is  not  a  "  poor  child  "  within  an 
act  relating  to  the  binding  out  of  such.  Rex 
v.  St.  John  Bedwardine,  5  B.  &  Ad.  169,  27  E. 
C.  L.  69.  See  generally  the  title  Apprentices, 
vol.  2,  p.  488. 

A  devise  in  trust  "  for  feeding,  clothing, 
and  educating  the  poor  children  belonging  to 
the  congregation  of  St.  Peter's,"  etc.,  was 
held  void  for  uncertainty  in  Dashiell  v.  Atty.- 
Gen.,  5  Har.  &  J.  (Md.)  392,  9  Am.  Dec. 
572. 

Living  Children.  —  The  terms  "child  "  and 
"children"  are  usually  confined  to  living  chil- 
dren. Continental  L.  Ins.  Co.  v.  Webb,  54  Ala. 
700;  Sheets  v.  Grubbs,  4  Mete.  (Ky.)  340;  Gin- 
ter  v.  Boyd,  19  Ohio  St.  30,  2  Am.  Rep.  369. 

As  to  "child  or  children"  confined  to  chil- 
dren in  being  or  likely  to  be  born  of  an  existing 
marriage,  see  Sharpe's  Estate,  15  W.  N.  C. 
(Pa.)  419. 

A  deed,  the  consideration  of  which  was  love 
and  affection,  from  A.  to  the  heirs  of  B.,  there 
being  three  children  of  B.  in  life  when  the 
deed  was  executed,  was  held  to  pass  the  title 
to  those  three  children;  and  children  of  B., 
subsequently  born,  were  held  to  take  no  inter- 
est thereunder.  Tharp  v.  Yarbrough,  79  Ga. 
382. 

It  is  a  general  rule  that  when  the  word  "  chil- 
dren "  is  used  in  a  will  as  descriptive  of  persons 
who  are  to  take  an  interest  in  the  inheritance, 
it  means  children  living  and  in  being  at  the 
time  the  legacy  vests.  Gillespie  v.  Schuman, 
62  Ga.  256. 

Child  En  Ventre  Sa  Mere.  (See  also  the  titles 
Wills;  Legacies  and  Devises;  Remainders; 
and  see  Ventre  Sa  Mere;  Unborn  Chil- 
dren.) — The  term  "  children,"  however,  has 
been  held  to  include  a  child  en  ventre  sa  mere. 
Heath  v.  Heath,  114  N.  Car.  547. 

The  term  "  child  "  in  R.  v.  Berriman,  6  Cox 
C.  C.  388,  was  held  not  to  include  a  fcetus. 

Prima  Facie,  a  devise  to  children  includes  a 
child  en  ventre  sa  mere.  Swift  v.  Duffield,  5  S. 
&  R.  (Pa.)  39;  Wallis  v.  Hodson,  2  Atk.  115; 
Barker  v.  Pearce,  30  Pa.  St.  173.  And  see 
Pembcrton  v.  Parke,  5  Binn.  (Pa.)  601. 

That  a  child  en  ventre  sa  mere  will  take 
under  a  gift  to  children,  see  Swift  v.  Duffield, 
5  S.  &  R.  (Pa.)  40;  M'Knight  v.  Read,  I 
Whart.  (Pa.)  220.  See  also  Marsellis  v.  Thal- 
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II.  Adults.  —  When  the  term  "  children  "  is  used  as  expressive  of  relation- 
ship it  of  course  includes  adults  as  well  as  minors;  when  used  with  reference  to 
age  it  is  confined  to  minors.1  There  are,  however,  a  number  of  cases  in  which 
it  may  he  doubtful  whether  the  term  refers  to  relationship  alone  or  also  desig- 
nates age.  In  such  cases  the  construction  of  the  term  depends  upon  the  con- 
text and  surrounding  circumstances.3 


himer,  2  Paige  (N.  YO35;  Harper  v.  Archer, 
4  Smed.  &  M.  (Miss.)  108. 

Pregnant  with  Child.  —  The  expression 
"  pregnant  with  child  "  in  a  statute  applies  to 
every  stage  of  pregnancy  from  earliest  con- 
ception to  actual  expulsion  from  the  womb. 
State  v.  Howard,  32  Vt.  400.  And  a  "  woman 
with  child  "  is  equivalent  to  a  "  pregnant 
woman."  Eckhardt  v.  People,  22  Hun  (N.  Y.) 
525,  83  N.  Y.  462.  See  for  a  full  treatment, 
Pregnancy;  and  see  Quick  with  Child.  See 
also  the  title  Abortion,  vol.  1,  p.  186. 

Procuring  or  Attempting  Abortion.  —  "  Quick 
with  child  "  means  having  conceived;  "  with 
quick  child  "  is  when  the  child  has  quickened. 
Reg.  v.  Wycherley,  8  C.  &  P.  262,  and  note,  34 
E.  C.  L.  381,  and  note.  But  it  is  said  that  the 
term  "  quick  with  child  "  means  that  the 
woman  has  felt  the  child  alive  and  quick 
within  her;  and  where  a  woman  in  the  fourth 
month  of  her  pregnancy  swore  that  she  had 
not  felt  the  child  move  within  her  she  was  held 
not  to  have  been  quick.  Rex  v.  Phillips,  3 
Campb.  76;  Com.  v.  Parker,  9  Met.  (Mass.) 
263.  And  the  distinction  made  in  Reg.  v. 
Wycherley,  8  C.  &  P.  262,  34  E.  C.  L.  381,  was 
distinctly  repudiated  in  State  v.  Cooper,  22  N. 
J.  L.  52,  where  it  was  said:  "  The  terms  are 
synonymous,  both  importing  that  the  child 
had  quickened  in  the  womb  and  that  the 
period  had  arrived  when  the  life  of  the  infant, 
in  contemplation  of  law,  had  commenced." 
See  also  Pregnancy;  Quick  with  Child.  And 
see  the  title  Abortion,  vol.  1,  p.  186. 

Concealment  of  Birth  or  Child-Murder.  —  "  This 
offense  cannot  be  committed  unless  the  child 
had  arrived  at  that  stage  of  maturity  at  the 
time  of  birth  that  it  might  have  been  a  living 
child.  *  *  *  No  specific  limit  can  be 
assigned  to  the  period  when  the  chance  of  life 
begins,  but  it  may  perhaps  be  safely  assumed 
that  under  seven  months  the  great  probability 
is  that  the  child  would  not  be  born  alive." 
Erie,  J.,  in  R.  v.  Berriman,  6  Cox  C.  C.  388. 
Whether  the  child  had  been  alive  was  left  to 
the  jury  as  a  question  of  fact  in  Reg.  v.  Hew- 
itt, 4  F.  &  F.  1101.  But  Martin,  B..  "  saw 
nothing  to  limit  the  word  'child  '  in  the  statute 
to  a  child  likely  to  live  or  likely  to  die;  but 
that  as  soon  as  the  foetus  had  the  outward 
appearance  of  a  child  it  was  sufficient."  Reg. 
v.  Colmer,  9  Cox  C.  C.  506;  Bishop  on  Statu- 
tory Crimes,  §  772.  See  also  the  title  Conceal- 
ment of  Birth,  for  full  treatment.  And  see 
generally  Pregnancy;  Quick  with  Child. 

Louisiana  Code  —  Abortive  Child.  —  In  Cottin 
v.  Cottin,  5  Martin  (La.)  93,  it  is  said: 
"  '  Abortive  children,  according  to  that  defini- 
tion [of  the  Louisiana  Code],  are  such  as  by 
an  untimely  birth  are  either  born  dead,  or  in- 
capable of  living.'  No  such  thing  is  required 
here  as  their  living  twenty-four  hours." 

1.  See  supra,  note,  Limits  of  Age  of  Childhood. 

2.  Exemption  Statute.    (See  also  the  title 


Executions.)  — A  statute  provided  that  ex- 
empt personal  property,  on  the  death  of  the 
head  of  a  family,  should  go  to  the  widow  for 
herself,  and  in  trust  for  the  benefit  of  the  chil- 
dren of  the  deceased,  or  of  the  widow,  or  of 
both.  The  court,  in  construing  this  statute, 
said:  "  The  children  here  designated  are  not 
necessarily  the  heirs  or  distributees  of  either 
the  husband  or  wife,  for  they  may  be  either 
his  children  alone,  or  hers  alone,  or  those  of 
both.  The  statute,  therefore,  is  not  intended 
to  pass  such  property  to  heirs  or  distributees 
in  the  ordinary  sense  or  in  the  ordinary  way. 
It  designates  a  class  or  classes  of  persons  as 
the  objects  of  its  beneficial  operation  in  con- 
nection with  the  widow.  Neither  is  the  term 
'  children  '  used  in  the  more  enlarged  sense  of 
sons  and  daughters  of  either,  for  it  was  not 
intended  to  provide  for  the  grown  and  married 
descendants  of  husband  or  wife  out  of  the  ex- 
empt property  of  the  husband  thus  vested  in. 
the  wife  '  for  herself  and  in  trust  for  the- 
benefit  of  the  children,'  etc.  The  word  '  chil- 
dren '  was  used  in  the  ordinary  sense  in  which 
it  is  understood  —  as  the  young  sons  and. 
daughters  of  husband  or  wife,  who  might  con- 
stitute properly  a  part  of  the  family  of  which, 
the  deceased  was  the  head;  children  in  fact, 
in  contradistinction  to  any  descendant  who» 
was  no  longer  a  child.  This  is  clearly  indi- 
cated by  the  further  provision  that  where 
there  is  no  widow  the  property  is  to  be  exempt 
for  the  benefit  of  the  minor  children  under 
fifteen.  In  this  instance  we  have  the  case  of 
a  widow  surviving,  but  no  children  of  either  of" 
the  classes  entitled  to  share  with  her  in  the 
beneficial  use  and  enjoyment  of  the  exempt, 
property."  Compton  v.  Perkins,  92  Tenn. 
715- 

But  in  Young's  Estate,  3  Pa.  Dist.  Rep. 
758,  follo7cnng  Halbe's  Estate,  20  Phila.  (Pa.)i 
117,  it  was  held  that  an  adult  unmarried 
daughter  of  the  decedent,  who  lived  with  him 
and  who  depended  upon  him  for  support, 
might  claim  the  exemption  of  three  hundred 
dollars  allowed  under  the  Pennsylvania  Act, 
the  court  saying  that  the  word  "  children  "  in' 
the  act  did  not  necessarily  mean  minor  children. 

Homestead.  (See  also  the  title  Homestead.)' 
—  In  Vandiver  v.  Vandiver,  20  Kan.  503,  the 
court  refused  to  confine  the  term  "  children,"  as- 
used  in  a  homestead  statute,  to  minor  chil- 
dren. The  court  said:  "  If  we  adopt  the 
construction  contended  for  by  defendants  in 
error,  and  say  '  children,'  as  used,  means  only 
minors,  we  interpolate  the  word  '  minor,'  and 
thus  judicially  legislate  upon  the  question, 
rather  than  expound  the  law.  Section  2  pro- 
vides for  the  occupation  of  the  homestead, 
after  the  death  of  the  intestate,  by  his  widow 
and  children.  The  ordinary  definition  of  '  chil- 
dren,' in  relation  to  the  father,  is  his  sons  and 
daughters;  and  unless  it  is  clear  the  word  is 
used  solely  in  reference  to  minors,  we  are 
}  Volume  V. 


Grandchildren  and 


CHILD  —  CHILDREN. 


Remoter  Descendants. 


III.  Grandchildren  and  Remoter  Descendants.  —  The  technical  legal 
import  of  the  word  "  children"  accords  with  its  popular  signification,  and 
does  not  include  grandchildren  or  remoter  descendants.  The  term  is  never 
extended  to  include  grandchildren,  or  any  persons  other  than  immediate 
descendants  in  the  first  degree  of  the  person  named  as  ancestor,  in  the  absence 
of  something  showing  a  contrary  intent.1 


bound  to  consider  it  as  usually  understood, 
when  used  in  relation  to  parents.  Here  it  is 
so  used,  and  means,  in  this  connection,  sons 
and  daughters,  or  either  —  not  minors  alone." 

Death  by  Wrongful  Act.  (See  also  the  title 
Death  by  Negligence  or  Wrongful  Act.)  — 
The  word  "  child,"  as  used  in  section  34,  Hill's 
Code  Oregon,  providing  that  "  a  father  or,  in 
case  of  the  death  or  desertion  of  his  family, 
the  mother,  may  maintain  an  action  as  plain- 
tiff for  the  injury  or  death  of  a  child,"  means 
a  minor  child.  Craft  v.  Northern  Pac.  R.  Co., 
25  Oregon  275. 

In  Mott  v.  Central  R.  Co.,  70  Ga.  680,  it  was 
held  that  the  adult  son  of  one  who  had  been 
killed  by  a  railroad  could  not  maintain  a  suit 
against  the  corporation.  The  court  held,  ap- 
plying the  maxim  noscitur  a  sociis,  that  the  word 
"children"  in  the  statute  was  to  be  confined 
to  those  only  who  were  entitled  to  support 
from  the  deceased. 

Widow's  Allowance.  —  In  a  clause  of  a  will 
providing  that  an  amount  of  money  be  paid  to 
the  wife  of  the  testator  for  the  support  of  her- 
self and  children  until  the  final  division  of  the 
estate,  "  children  "  means  all  the  children, 
including  those  who  have  married  and  ceased 
to  be  members  of  the  family  as  well  as  those 
who  have  remained  such.  Hollingsworth  v. 
Hollingsivorth,  65  Ala.  321.  See  also  the 
titles  Allowances,  vol.  2,  p.  156;  Executors 
and  Administrators. 

Adoption.  —  As  to  whether,  when  a  statute 
prescribes  that  children  may  be  adopted,  the 
term  "child  or  children"  includes  adults,  see 
the  title  Adoption  of  Children,  vol.  1,  p.  32. 

Intoxicating  Liquors.  — An  adult  son,  although 
not  dependent  for  support  on  his  father,  is  a 
child  within  the  meaning  of  Massachusetts  Pub. 
Stat.,  c.  100,  §  25,  and  may  maintain  an  action 
against  a  person  selling  the  father  spirituous 
■or  intoxicating  liquors  after  a  notice  in  writ- 
ing by  the  son,  under  the  statute,  forbidding 
him  so  to  sell.  Taylor  v.  Carroll,  145  Mass. 
95.  See  also  the  titles  Intoxicating  Liquors; 
Civil  Damage  Acts. 

Naturalization.  —  See  the  title  Citizenship. 
And  see  Dryden  v.  Swinburne,  20  W.  Va.  131. 

1.  Children  Held  Not  to  Include  Grandchildren 
or  Remoter  Descendants  —  England.  —  Radcliffe 
v.  Buckley,  10  Ves.  Jr.  195;  Hussey  v.  Berke- 
ley, 2  Eden  194;  Nicholson  v.  Kirk,  29  S.  J. 
205;  Loring  v.  Thomas,  1  Dr.  &  Sm.  497;  Pride 
v.  Fooks,  3  DeG.  &  J.  252;  Maund  v.  Mason, 
L.  R.  9  Q.  B.  254;  Moor  v.  Raisbeck,  12  Sim. 
123;  Oldham  Case,  1  O'M.  &  H.  160;  Reeves 
v.  Brymer,  4  Ves.  Jr.  692;  Robinson  v.  Hard- 
castle,  2  Bro.  C.  C.  344;  Bowen  v.  Lewis,  L.  R. 
9  App.  890. 

United  States.  — Adams  v.  Law,  17  How.  (U. 
S.)  417;  Ingraham  v.  Meade.  3  Wall.  Jr.  (C. 
C.)32. 

Alahama.  —  McGuire  v.  Westmoreland,  36 
Ala.  594;  Continental  L.  Ins.  Co.  v.  Webb,  54 
Ala.  700. 


Georgia.  —  Walker  v.  Williamson,  25  Ga.  549; 
Willis  v.  Jenkins.  30  Ga.  167. 

Indiana.  —  Pugh  v.  Pugh,  105  Ind.  555; 
Cummings  v.  Plummer,  94  Ind.  403;  West  v. 
Passman,  135  Ind.  278,  citing  3  Am.  and  Eng. 
Encyc.  of  Law  230,  231. 

Kentucky.  —  Hopson  v.  Com.,  7  Bush  (Ky.) 
644;  Hughes  v.  Hughes,  12  B.  Mon.  (Ky.)  121 ; 
Yeates  v.  Gill,  9  B.  Mon.  (Ky.)  204;  Churchill 
v.  Churchill,  2  Mete.  (Ky.)  466;  Sheets  v. 
Grubbs,  4  Mete.  (Ky.)  339;  Phillips  v.  Beall,  9 
Dana  (Ky.)  1;  Ewing  v.  Handley,  4  Litt.  (Ky.) 
34°- 

Louisiana.  —  Wharton  v.  Silliman,  22  La. 
Ann.  343. 

Maine.  —  Osgood  v.  Lovering,  33  Me.  464. 

Maryland.  —  Tayloe  v.  Mosher,  29  Md.  458; 
Taylor  v.  Watson,  35  Md.  522. 

Massachusetts.  — Thomson  v.  Ludington,  104 
Mass.  193. 

Michigan.  —  Matter  of  Chapoton's  Estate, 
104  Mich.  11. 

Mississippi.  — Ward  v.  Cooper,  69  Miss.  789. 

New  Jersey.  —  Feit  v.  Van  Atta,  21  N.  J.  Eq. 
84;  Brokaw  v.  Peterson,  15  N.  J.  Eq.  194. 

New  York.  —  Sherman  v.  Sherman,  3  Barb. 
(N.  Y.)  385;  Cromer  v.  Pincknev,  3  Barb.  Ch. 
(N.  Y.)  466;  Marsh  v.  Hague,  1  Edw.  Ch.  (N. 
Y.)  174;  Tier  v.  Pennell,  1  Edw.  Ch.  (N.  Y.) 
354;  Shannon  v.  Pickell,  55  Hun  (N.  Y.)  130; 
Matter  of  Potter,  71  Hun  (N.  Y.)  77;  Matter  of 
Robinson,  57  Hun  (N.  Y.)  395;  Jackson  v. 
Staats,  11  Johns.  (N.  Y.)  337,  6  Am.  Dec.  376; 
Collins  v.  Hoxie,  9  Paige  (N.  Y.)  81;  Gard- 
ner v.  Heyer,  2  Paige  (N.  Y.)  11;  Mowatt 
v.  Carow,  7  Paige  (N.  Y.)  328;  Cutter  v. 
Doughty,  23  Wend.  (N.  Y.)  513;  Low  v.  Har- 
mony, 72  N.  Y.  408;  Palmer  v.  Horn,  84  N.  Y. 
521;  Matter  of  Paton,  111  N.  Y.  485;  Stires  v. 
Van  Rensselaer,  2  Bradf.  (N.  Y.)  172. 

North  Carolina.  —  Ward  t.  Sutton,  5  Ired. 
Eq.  (N.  Car.)42i;  Mordecai  v.  Boylan,  6  Jones 
Eq.  (N.  Car.)  366;  Boylan  v.  Boylan,  Phil.  Eq. 
(N.  Car.)  160. 

Ohio.  —  Sinton  v.  Boyd,  19  Ohio  St.  30,  2 
Am.  Rep.  369. 

Pennsylvania.  —  Coates  St.,  2  Ashm.  (Pa.)  12; 
Jardcn's  Estate,  3  Phila.  (Pa.)  438;  Fisher's 
Estate,  13  Phila.  (Pa.)  401;  Hallovvell  v. 
Phipps,  2  Whart.  (Pa.)  376;  Dickinson  v.  Lee, 
4  Watts  (Pa.)  82;  Gable's  Appeal,  40  Pa.  St. 
231;  Castner's  Appeal,  88  Pa.  St.  47S;  Herr's 
Estate,  28  Pa.  St.  467;  McKeehan  v.  Wilson, 
53  Pa.  St.  74. 

Rhode  Island. — Winsor  v.  Odd  Fellows'  Ben- 
eficial Assoc.,  13  R.  I.  149;  Tillinghast  v. 
D'Wolf,  8  R.  I.  69. 

South  Carolina. — Izard  v.  Izard,  2  Desaus.  (S. 
Car.)  30S;  Smith  v.  Smith,  24  S.  Car.  304. 

Virginia.  —  Doe  v.  Andersons,  4  Leigh  (Va.) 
126;   Moon  v.  Stone,  19  Gratt.  (Va.)  130. 

West  Virginia.  —  Graham  <■.  Graham,  4  W. 
Va.  323. 

In  White  v.  Rowland,  67  Ga.  554,  the  court 
said:  "  The  ordinary,  popular,  and  legal  sense 
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No  Persons  in  Existence  Answering  to  Description  of  Children  —  Intent.  —  But  the  term 
may  include  grandchildren  and  other  descendants  where  it  appears  that  there 


of  the  word  'children'  embraces  only  the  first 
generation  of  offspring,  and  for  it  to  be  ex- 
tended further  there  must  either  be  something 
in  the  context  showing  that  a  larger  significa- 
tion was  intended,  or  the  person  using  it  must 
know  that  there  neither  is  nor  can  afterwards 
be  any  person  to  whom  the  term  can  be  ap- 
plied in  its  appropriate  sense.  Willis  v. 
Jenkins,  30  Ga.  167;  1  Jarman  on  Wills,  52. 
Tested  by  these  well-settled  rules,  we  can  see 
nothing  in  this  will  or  its  context  that  shows 
the  testator  intended  to  extend  the  word  'child' 
or 'children'  to  embrace  grandchild  or  grand- 
children. Walker  v.  Williamson,  25  Ga.  549; 
Willis  v.  Jenkins,  30  Ga.  167-169." 

In  Smith  v.  Chapman,  1  Hen.  &  M.  (Va.) 
240,  the  court  said :  "  The  word  'children'  is  not 
a  word  of  art;  it  has  a  natural  sense,  in  which 
it  is  most  generally  used;  when  applied  to 
the  remote  descendants  of  any  person,  it  is 
altogether  a  figurative  expression;  thus  we 
read  of  the  children  of  Seth,  the  children  of 
Ham,  and  the  children  of  Israel.  In  the  latter 
instance  it  is  used  to  designate  a  whole  nation. 
But  when  not  used  in  this  figurative  sense  it 
means  the  immediate  offspring  of  a  man  or 
woman.  It  has,  indeed,  in  a  few  cases,  been 
construed  to  mean  grandchildren,  Wyth  v. 
Blackman,  1  Ves.  196;  and  even  great-grand- 
children, Wythe  v.  Thurlston,  Ambl.  555. 
But  this  construction  is  to  be  admitted  only 
where  no  other  construction  can  be  made. 
Reeves  v.  Brymer,  4  Ves.  Jr.  698.  I  have  met 
with  no  case  where,  in  a  devise  by  way  of 
remainder,  the  word  'children'  hath  had  the 
same  sense  affixed  to  it  as  '  heirs  of  the  body  ' ; 
that  is,  designating  them  as  takers  of  an  estate 
of  inheritance  in  succession." 

The  term  "children"  in  a  devise  does  not  em- 
brace grandchildren  unless  there  is  something 
indicating  that  the  testator  intended  to  include 
them.     Phillips  v.  Beall,  9  Dana  (Ky.)  2. 

Examples  in  Which  the  Courts  Refused  to  Con- 
strue "  Children  "  to  Include  Grandchildren.  —  A 
testator  provided  that  after  the  decease  of  cer- 
tain beneficiaries,  the  rest  of  his  estate  should 
be  divided  among  the  children  of  his  sister  and 
the  children  of  his  brother.  It  was  held  that 
under  the  provisions  of  the  will  the  grandchild 
of  the  sister  took  no  interest  in  the  estate. 
Shannon  v.  Pickell,  55  Hun  (N.  Y.)  130. 

A  will  contained  the  following  clause.  "  I 
give  to  my  son,  J.  M.,  in  trust  for  the  sole  use 
and  benefit  of  my  daughter,  Sarah  E.,  and  to 
her  children,  if  she  should  have  any,  a  tract  of 
land  containing  one  hundred  and  fifty  acres; 
*  *  *  and  should  my  daughter,  the  said  Sarah 
E.,  die  without  any  child  or  children,  then  the 
above  specified  property  to  return  to  my  children 
and  be  equally  divided  among  them."  The 
court  said:  "  In  the  case  of  Booker  v.  Booker, 
5  Humph.  (Tenn.)  505,  Judge  Green  said:  'The 
term  'children'  expresses  the  immediate  off- 
spring of  the  parent;  neither  in  its  vulgar  or 
its  legal  sense  is  it  expressive  of  remote  de- 
scendants; to  make  it  so  mean  it  must  be 
coupled  with  other  expressions  which  will  give 
to  it  such  a  signification.'  In  the  case  before 
us  the  language  is:  '  Should  my  daughter  die 


without  any  child  or  children,  then  the  prop- 
erty to  be  equally  divided  among  my  children.' 
What  expression  is  found  here- which  indicates 
that  the  testator  did  not  mean  by  'children'  the 
immediate  offspring  of  his  daughter?  "  Turner 
v.  Ivie,  5  Heisk.  (Tenn.)  230. 

The  testator  directed  that  at  the  death  of  a 
daughter  the  property  was  to  go  to  all  her 
surviving  children,  "and  those  she  may  here- 
after have,  and  who  may  be  then  living,"  in 
fee.  It  was  held  that  grandchildren  did  not 
take.  The  court  said:  "  Ordinarily  the  word 
'children'  means  the  immediate  offspring,  and 
does  not  include  grandchildren."  Shanks  v. 
Mills,  25  S.  Car.  358. 

A  testator  gave  all  his  estate  to  his  wife  for 
life,  with  a  direction  that  after  her  death  it 
should  be  equally  divided  among  his  children 
or  the  survivors  of  them.  One  of  the  children 
died  after  the  testator's  death,  but  before  that 
of  the  widow,  leaving  a  child.  It  was  held 
that  no  interest  vested  in  the  deceased  child 
under  the  will,  nor  in  the  grandchild,  she 
being  neither  one  of  the  children  nor  one  of 
the  survivors.  Sinton  Boyd,  19  Ohio  St.  30, 
2  Am.  Rep.  369. 

Where  it  is  necessary  to  effectuate  a  mani- 
fest intent,  grandchildren  may  take  by  the 
designation  of  children;  but  in  a  bequest  of  a- 
residue  to  "  be  divided  amongst  all  my  chil- 
dren, their  heirs  or  assigns,  in  equal  shares," 
the  word  will  not  include  the  children  of  a  de- 
ceased son  of  the  testator.    Dickinson  v.  Lee, 

4  Watts  (Pa.)  82. 

Same — Community  Property.  (See  also  the 
title  Community  Property.) — In  Burgess  v. 
Hargrove,  64  Tex.  110,  it  is  said:  "  The  term 
'child  or  children,'  as  used  in  the  above  article 
[art.  1653,  Tex.  Rev.  Stat.],  refers  to  descend- 
ants in  the  first  degree  only,  and  if  a  husband 
or  wife  dies  leaving  grandchildren,  but  no  chil- 
dren, the  entire  community  estate  passes  to 
the  surviving  spouse.  From  the  beginning  it 
has  been  the  apparent  design  of  the  legislature 
not  to  leave  the  words  '  child  or  children'  to  con- 
struction; when  descendants  were  meant,  the 
term  'descendants'  has  been  used,  the  same 
meaning  never  being  attached  to  the  words 
'child  or  children'  without  a  provision  in  the 
statute  that  they  should  be  taken  in  that 
sense." 

Same  —  Louisiana  Code.  —  In  Wharton  v.  Sil- 
liman,  22  La.  Ann.  345,  it  was  held  that  the 
term  "children"  did  not  always  include  grand- 
children, when  used  in  a  will,  in  spite  of  the 
fact  that  the  code  provided  that  "children  " 
shall  include  "descendants."  It  was  held  that 
the  provision  must  be  limited  by  the  connec- 
tion in  which  it  was  found. 

Same  —  Civil  Law.  —  It  seems  that  the  civil 
law  in  Spain  and  Mexico  made  use  of  the  word 
"children"  as  synonymous  with  "descend- 
ants," and  by  special  provision  in  Louisiana 
the  term  "children"  is  made  to  include  all  de- 
scendants of  a  direct  line.  Burgess  v.  Har- 
grove, 64  Tex.  113;  Wharton  v.  Silliman.  22 
La.  Ann.  343. 

Poor  Laws.  (See  also  the  title  Poor  and 
Poor  Laws.) — Under  a  statute  requiring  the 
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were  no  persons  in  existence  who  would  answer  to  the  description  of  "chil- 
dren, "  in  the  primary  sense  of  the  word,  at  the  time  of  making  the  instrument, 
or  where  there  could  not  be  any  such  at  the  time  or  in  the  event  contemplated, 
or  where  the  testator  has  clearly  shown  by  the  use  of  the  other  words  that  he 
used  the  word  "children"  as  synonymous  with  "descendants"  or  "  issue  "  to 
designate  or  include  legitimate  offspring,  grandchildren  or  remoter  descendants. 1 


children  of  a  pauper  to  support  him,  it  was 
held  that  the  term  "children"  did  not  include 
grandchildren.  Maund  v.  Mason,  L.  R.  9  Q. 
B.  254. 

Power  of  Appointment  —  Grandchildren  Not  In- 
cluded under  the  Term  "  Children."  —  A  power  of 
appointment  to  children  does  not  embrace 
grandchildren,  and  the  exercise  of  it  in  their 
favor  is  void.  Cruse  v.  McKee,  2  Head. 
(Tenn.)  I.    See  also  the  title  Powers. 

Deed  of  Gift.  —  In  McGuire  v.  Westmoreland, 
36  Ala.  595,  it  was  held  that  by  a  deed  of  gift 
to  a  trustee,  in  trust  for  children,  grandchildren 
were  not  included. 

Beneficiaries.  (See  also  the  title  Benefi- 
ciaries (in  Insurance),  vol.  3,  pp.  965,  984, 971, 
989.) — In  a  life  insurance  policy  in  which  the 
beneficiaries  are  "  Mrs.  M.  R.  and  children," 
the  last  word  does  not  include  grandchildren. 
Russell  v.  Russell,  64  Ala.  500;  Continental  L. 
Ins.  Co.  v.  Webb,  54  Ala.  688.  And  it  is 
equally  exclusive  of  grandchildren  when  used 
in  the  by-laws  of  a  benevolent  association  to 
designate  beneficiaries.  Winsor  v.  Odd  Fel- 
lows' Beneficial  Assoc.,  13  R.  I.  149. 

Succession.  (See  also  the  title  Succession.) 
—  In  statutes  of  descents  and  distribution,  the 
words  "child"  and  "children"  do  not  include 
grandchildren  or  other  descendants  more  re- 
mote than  the  first  degree.  Matter  of  Curry's 
Estate,  39  Cal.  529;  Bigelow  v.  Morong,  103 
Mass.  287;  Poaug  v.  Gadsden,  2  Bay  (S.  Car.) 
293;  Burgess  v.  Hargrove,  64  Tex.  110.  But 
it  was  said  in  the  last  case  that  these  words 
might  be  differently  construed  in  order  to  give 
effect  to  a  clear  intention  of  the  legislature. 

Same  —  Bastards.  —  "Illegitimate  child,"  in 
an  act  giving  such  a  right  of  inheritance  from 
the  mother,  does  not  include  grandchildren. 
Curtis  v.  Hewins,  11  Met.  (Mass.)  294.  See 
infra.  Bastards. 

Homestead  Statute.  —  In  Peeler  v.  Peeler,  68 
Miss.  141,  the  term  "children,"  in  astatute  pro- 
viding that  the  homestead  should  descend  to 
the  children,  was  held  not  to  include  grand- 
children.   See  also  the  title  HOMESTEAD. 

1.  Children  Held  to  Include  Grandchildren  and 
Remoter  Descendants  —  England.  —  Wyth  v. 
Blackman,  1  Ves.  196;  Hughes  v.  Sayer,  1  P. 
Wms.  534;  Trash  v.  Wood,  4  Myl.  &  C.  324; 
Wylde's  Case,  6  Coke  17a;  Doe  v.  Webber,  r 
B.  &  Aid.  713;  Doe  v.  Cavendish,  4  T.  R.  741, 
note  a;  Royle  v.  Hamilton,  4  Ves.  Jr.  437;  Doe 
v.  Perryn,  3  T.  R.  484;  Ginger  v.  White,  Willes 
348. 

United  States.  —  Lillibridge  v.  Adie,  1  Mason 
(U.  S.)  224. 

California.  —  Rhoton  v.  Blevin,  99  Cal.  649. 

Georgia.  —  Wiley  v.  Smith,  3  Ga.  563;  Wad- 
dell  v.  Leonard,  53  Ga.  697. 

Massachusetts .  —  Ide  v.  Ide,  5  Mass.  500. 

New  York.  —  Matter  of  Brown,  29  Hun  (N. 
Y.)  417;  Matter  of  Paton,  41  Hun  (N.  Y.)  497; 
Shannon  v.  Pickell,  55  Hun  (N.  Y.)  130;  Mo  watt 


v.  Carow,  7  Paige  (N.  Y.)  328;  Magaw  v.  Field, 
48  N.  Y.  668;  Palmer  v.  Horn,  84  N.  Y.  516. 

Pennsylvania.  — In  re  Eichelberger's  Estate, 
5  Pa.  St.  266. 

In  Bowker  v.  Bowker,  148  Mass.  203,  it  is 
said:  "  The  word  'children'  may  be  interpreted 
as  including  grandchildren,  representatives  of 
a  deceased  child,  where  it  can  fairly  be  seen 
from  the  context  that  such  was  the  intention  of 
the  testator  as  exhibited  in  his  will.  *  *  * 
'  Although,  in  its  primary  sense,'  says  Mr.  Jus- 
tice Story,  in  Parkman  v.  Bowdoin,  1  Sumn. 
(U.  S.)  359,  'the  word  "children"  is  a  descriptio 
personarum  who  are  to  take,  there  is  not  the 
slightest  difficulty  in  giving  it  the  other  sense 
when  the  structure  of  the  devise  requires  it.' 
Where  there  are  no  children,  grandchildren 
come  within  the  term.  Ewing  v.  Handley,  4. 
Litt.  (Ky.)  346. 

In  Matter  of  Schedel's  Estate,  73  Cal.  594, 
where  a  testator  devised  property  to  the  chil- 
dren of  his  sister,  and  at  the  date  of  the  will 
both  his  sister  and  all  her  children  had  been 
dead  for  some  time,  it  was  held  that  "chil- 
dren" must  be  taken  to  mean  grandchildren. 

Examples.  —  In  Matter  of  Paton,  111  N.  Y. 
487,  it  was  said:  "  When  the  testator  directs  a 
division  'equally  among  the  children  he  may 
then  have  or  those  who  may  be  legally  entitled 
thereto,'  he  must  be  regarded  as  contemplat- 
ing the  possibility  of  there  being  other  children 
entitled  to  share  than  his  immediate  offspring. 
The  word  '  those  '  must  refer  to  children  in 
order  to  have  a  meaning,  and  refers  to  the 
children  or  issue  of  his  sons  and  daughters." 

A  statute  provided  that  if  a  husband  or  wife 
died  intestate,  leaving  no  child,  the  whole  of 
his  or  her  property  should  go  to  the  survivor. 
It  was  held  that  the  word  "child"  should  be 
read  as  the  equivalent  of  the  words  "children 
or  their  descendants,"  so  that  a  grandchild 
would  take.    Kyle  v.  Kyle,  18  Ind.  109. 

A  testator  devised  property  to  his  daughter 
for  life,  and  after  her  decease  "to  such  child  or 
children  "  as  should  be  living  at  the  time  of  her 
death,  with  a  devise  over  in  case  she  should 
die  without  leaving  such  living  children.  It 
was  held  that  the  word  "children"  included 
grandchildren  and  remoter  descendants. 
Prowitt  v.  Rodman,  37  N.  Y.  42. 

In  Hughes  v.  Hughes,  12  B.  Mon.  (Ky.)  121, 
the  court  said:  "  The  word  'children'  is  con- 
strued not  to  embrace  grandchildren,  unless 
there  be  something  contained  in  the  will  which 
manifests  the  testator's  intention  by  the  use  of 
the  word  to  include  not  only  his  children,  but 
also  his  grandchildren.  In  this  clause  he  uses 
the  word  'heir'  first,  and  then  'children,'  and 
seems  to  refer  to  the  same  persons  throughout. 
He  must  be  understood,  therefore,  as  having 
used  the  term  'children'  as  synonymous  with 
1  heirs.'  We  think  he  intended  to  use  it  in  that 
sense,  and  did  not  intend  to  exclude  his  grand- 
children, especially  as  he  says,  in  the  same 
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The  Converse  of  This  Rule  has  been  laid  down  by  the  courts  in  a  large  number 
of  cases,  viz.,  that  grandchildren  can  be  included  under  the  term  "  children  " 
in  two  cases  only :  First,  when  the  instrument  would  be  inoperative  unless 
the  term  "children  "  were  held  to  include  grandchildren,  as,  for  example,  when 
there  are  no  persons  in  existence  to  answer  to  the  definition  of  "  children  "  in 
its  limited  sense;  and,  second,  when  the  maker  of  the  instrument  has  clearly 
shown  by  other  words  that  he  did  not  intend  to  use  the  term  in  its  proper 
sense.1 


clause,  that  in  finally  settling  up  his  estate  it 
must  be  done  so  that  each  heir  shall  equally 
participate,  not  in  the  settlement  merely,  as 
we  understand  him,  but  in  the  balance  of  the 
■estate  not  previously  disposed  of." 

A  testator,  after  disposing  of  his  property 
among  his  children,  provided  that  "if  any  child 
shall  have  died  previous  to  my  decease,  leav- 
ing children,  the  share  of  such  child  shall  go 
to  his  or  her  children;"  and  further  provided 
that  "  if  any  of  my  said  children  shall  die  after 
my  decease,  without  children,  the  share  of 
such  child  shall  be  equally  divided  among  my 
other  children."  It  was  held  that  the  term 
""child"  in  the  first  provision  included  grand- 
children. The  court  said :  "  We  recognize  the 
rule  that  in  construing  wills  the  word  'children' 
is  deemed  to  have  been  used  in  its  popular 
sense,  that  is,  as  signifying  descendants  in  the 
first  degree,  and  that  this  sense  is  not  to  be 
enlarged  so  as  to  include  more  remote  descend- 
ants, unless  it  appears  that  such  was  the  inten- 
tion of  the  testator.  *  *  *  A  majority  of 
the  court  thinks  that  the  words  '  any  child  '  in 
the  clause  next  before  the  proviso  mean  any 
child  of  either  class  of  children  previously 
named,  that  is,  any  of  the  testator's  own  chil- 
dren or  any  of  the  children  of  his  children; 
that  is,  any  of  his  grandchildren."  Douglas  v. 
James,  66  Vt.  21. 

Grandchildren  and  Other  Descendants.  —  A  tes- 
tator devised  to  his  daughter  for  life,  and 
after  her  decease  to  such  children  as  should 
he  living  at  the  time  of  her  death,  with  a  de- 
vise over  in  case  she  should  die  without  leav- 
ing such  living  children.  It  was  held  that  the 
word  "children"  included  grandchildren  and 
remoter  descendants.  Prowitt  v.  Rodman,  37 
N.  Y.  42. 

Children  or  Legal  Heirs.  —  Where  the  bequest 
"was  to  the  children  or  legal  heirs,  it  was  held 
that  a  grandchild  would  take.  Sorver  v. 
Berndt,  10  Pa.  St.  213. 

One  Meaning  in  One  Clause  and  Another  Mean- 
ing in  a  Second  Clause.  —  In  Low  v.  Harmony, 
72  N.  Y.  408,  the  term  "children  "  was  in  one 
clause  of  the  will  held  to  exclude  grand- 
children, and  in  another  to  include  them,  to 
effectuate  the  intention  of  the  testator. 

Pensions.    (See    also   the    title  Pensions.) 

—  Within  a  statute  granting  relief  to  children, 
the  term  "children"  was  held  to  embrace  the 
grandchildren  of  a  deceased  pensioner.  Wal- 
ton v.  Cotton,  19  How.  (U.  S.)  355. 

Public  Lands.    (See  the  title  Public  Lands.) 

—  In  a  statute  providing  that  in  case  of  the 
death  of  a  settler  before  he  receives  a  patent, 
his  interest  shall  go  to  his  wife  and  children, 
the  term  "children"  was  held  to  include  grand- 
children. Cutting  v.  Cutting,  6  Sawy.  (U.  S.) 
396,  6  Fed.  Rep.  259. 


Great-grandchildren. —  In  Pemberton  v.  Parke, 
5  Binn.  (Pa.)  601,  6  Am.  Dec.  432,  great-grand- 
children were  held  to  take  under  a  devise  to 
children  and  grandchildren.  See  also  Wyth  v. 
Blackman,  1  Ves.  196. 

Advancements.  —  Under  statutes  providing 
that  children  must  account  for  advancements, 
it  has  been  held  that  the  words  "child"  and 
"children"  include  grandchild  or  grandchil- 
dren. See  the  title  Advancements,  vol.  i,  p. 
774- 

The  term  "children"  was  held  to  include 
grandchildren  in  Storey's  Appeal,  83  Pa.  St.  89. 

Same  — Testator  Mentioning  that  a  Son  in  His 
Lifetime  had  Received  an  Advancement.  —  Where 
a  testator  directed,  by  his  will,  that  a  certain 
estate  should  be  equally  divided  among  his 
children,  and  stated  that  certain  amounts  re- 
ceived by  them  should  be  rendered  by  each  to 
the  estate  before  being  entitled  to  a  distribu- 
tion, and  among  those  who  had  obtained  ad- 
vancements named  his  son  T.  as  having  in 
his  lifetime  received  a  specified  amount,  it  was 
held  that  T.  D.,  the  son  of  T.  and  grandson  of 
the  testator,  was  included  in  the  term  "chil- 
dren," and  entitled  to  a  distributive  share 
under  the  will.  Scott  v.  Nelson,  3  Port.  (Ala.) 
452. 

1.  England.  — Wyth  v.  Blackman,  1  Ves.  196. 
Alabama.  —  Scott  v.  Nelson,  3  Port.  (Ala.) 
452. 

Georgia. — Walker  v.  Williamson,  25  Ga. 
549;  Willis  v.  Jenkins,  30  Ga.  167. 

Kentucky.  —  Phillips  v.  Beall,  9  Dana  (Ky.) 
1;  Churchill  v.  Churchill,  2  Mete.  (Ky.)  466; 
Yeates  v.  Gill,  9  B.  Mon.  (Ky.)  204. 

Massachusetts.  —  Annable  v.  Patch,  3  Pick. 
(Mass.)  363. 

Neiv  Jersey.  —  Brokaw  v.  Peterson,  15  N.  J. 
Eq.  194;  Feit  v.  Vanatta,  21  N.  J.  Eq.  84. 

New  York.  —  Marsh  v.  Hague,  1  Edw.  Ch. 
(N.  Y.)  174;  Tier  v.  Pennell,  1  Edw.  Ch.  (N.  Y.) 
354;  Matter  of  Sanders,  4  Paige  (N.  Y.)  293, 
296;  Mowatt  v.  Carow,  7  Paige  (N.  Y.)  328; 
Cromer  v.  Pinckney,  3  Barb.  Ch.  (N.  Y.)  466, 
475;  Palmer  v.  Horn,  20  Hun  (N.  Y.)  70,  84 
N.  Y.  516;  Matter  of  Paton,  41  Hun  (N.  Y.) 
497- 

North  Carolina.  —  Denny  v.  Closse,  4  Ired. 
Eq.  (N.  Car.)  102;  Ward  v.  Sutton,  5  Ired.  Eq. 
(N.  Car.)  421;  Mordecai  v.  Boylan,  6  Jones  Eq. 
(N.  Car.)  365. 

Pennsylvania. — Jarden's  Estate,  3  Phila. 
(Pa.)  438;  In  rc  Eichelberger's  Estate,  5  Pa. 
St.  264,  265;  Dickinson  v.  Lee,  4  Watts  (Pa.) 
82;  Guthrie's  Appeal,  37  Pa.  St.  9,  14;  Hunt's 
Estate,  133  Pa.  St.  260. 

Rhode  Island.  —  Tillinghast  v.  D'Wolf,  8  R. 
I.  69,  73;  Winsor  v.  Odd  Fellows'  Beneficial 
Assoc.,  13  R.  I.  149,  150;  Williams  v.  Knight, 
18  R.  I.  333. 
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issue.  —  In  accordance  with  these  rules,  "children  "  has  in  some  cases  been 
construed  as  not  the  equivalent  of  "  issue,"  1  while  in  others  it  has  been  held 


South  Carolina.  —  Heyward  v.  Hasell,  2  S. 
Car.  510. 

Tennessee.  —  Tipton  v.  Tipton,  I  Coldw. 
(Tenn.)  252. 

Statements  of  the  Rule.  —  In  Chenault  v.  Che- 
nault,  88  Ky.  85,  it  is  said:  "  At  common  law, 
the  import  of  the  term  'children,'  used  as  de- 
scriptive of  persons  to  take  under  a  will,  could 
be  enlarged  so  as  to  embrace  grandchildren 
in  two  cases  only:  first,  from  necessity,  where 
the  will  would  be  otherwise  inoperative;  sec- 
ond, where  the  testator  had  shown  by  other 
words  that  he  did  not  intend  to  use  the  term 
'  children  '  in  its  proper  actual  meaning,  but 
in  a  more  extended  sense.  Roper  on  Legacies, 
vol.  1,  49.  The  same  rule  of  construction  pre- 
vailed in  this  state,  without  question,  before 
there  was  statutory  regulation  on  the  subject, 
Phillips  v.  Beall,  9  Dana  (Ky.)  1,  and  has  since 
been  recognized.  Churchill  v.  Churchill,  2 
Mete.  (Ky.)  466;  Sheets  v.  Grubbs,  4  Mete. 
(Ky.)  339." 

In  Mowatt^.  Carow,  7  Paige  (N.  Y.)  328,  it  is 
said :  " The  word  'children'  in  common  parlance 
does  not  include  grandchildren,  or  any  others 
than  the  immediate  descendants  in  the  first  de- 
gree of  the  person  named  as  the  ancestor.  But 
it  may  include  them  where  it  appears  there 
were  no  persons  in  existence  who  would  an- 
swer to  the  description  of  children  in  the 
primary  sense  of  the  word  at  the  time  of  mak- 
ing the  will,  or  where  there  could  not  be  any 
such  at  the  time  or  in  the  event  contemplated 
by  the  testator,  or  where  the  testator  has 
clearly  shown,  by  the  use  of  other  words,  that 
he  used  the  word  'children'  as  synonymous 
with  '  descendants,'  or  '  issue,'  or  to  designate 
or  include  illegitimate  offspring,  grand- 
children, or  stepchildren.  Radcliffe  v.  Buck- 
ley, 10  Ves.  Jr.  195;  Orford  v.  Churchill,  3 
Ves.  &  B.  69." 

In  Churchill  -'.  Churchill,  2  Mete.  (Ky.)  466, 
it  is  said:  "  The  technical  legal  import  of  the 
word  'children'  accords  with  its  ordinary  and 
popular  signification.  It  does  not  denote 
grandchildren;  and,  though  sometimes  used 
with  that  purpose  and  effect,  there  is  no  war- 
rant for  thus  enlarging  its  meaning  in  constru- 
ing a  will,  unless  indispensably  necessary  to 
effectuate  the  obvious  intent  of  the  testator. 
It  may  be  regarded  as  well  settled  that  such 
enlarged  or  extended  import  of  the  word  'chil- 
dren,' when  used  as  descriptive  of  persons  to 
take  under  a  will,  is  only  permissible  in  two 
cases.  First,  from  necessity,  where  the  will 
would  be  otherwise  inoperative;  and  second, 
where  the  testator  has  shown  by  other  words 
that  he  did  not  use  the  word  in  its  ordinary 
and  proper  meaning,  but  in  a  more  extended 
sense.  1  Roper  on  Legacies  69;  2  Jarman  on 
Wills  51,  52;  Phillips  v.  Beall,  9  Dana(Ky.)2; 
Yeates  v.  Gill,  9  B.  Mon.  (Ky.)  204;  Hughes  v. 
Hughes,  12  B.  Mon.  (Ky.)  115." 

In  Tillinghast  v.  D'Wolf,  8  R.  I.  69,  it  is 
said:  "We  cannot  construe  the  word  'children' 
to  include  '  grandchildren,'  when  there  are 
persons  to  answer  the  description  of  children, 
unless  (which  is  not  the  case  here)  there  be 
some  ambiguity  in  the  language  rendering  it 
5  C.  of  L. — 69  k 


necessary,  or  unless  the  testator's  intent,  ex- 
pressed in  other  parts  of  the  will,  could  not 
otherwise  be  satisfied." 

Where  there  Are  Children.  —  It  is  even  held 
that  so  long  as  there  are  children,  grand- 
children cannot  take  under  that  designation. 
Ward  v.  Sutton,  5  Ired.  Eq.  (N.  Car.)  421; 
Mordecai  v.  Boylan,  6  Jones  Eq.  (N.  Car.)  366; 
Boylan  v.  Boylan,  Phil.  Eq.  (N.  Car.)  160. 

In  Orford  v.  Churchill,  3  Ves.  &  B.  59,  Sir 
William  Grant  said  that  he  never  knew  an  in- 
stance, where  there  were  children  to  answer 
the  proper  description,  that  grandchildren  were 
permitted  to  share  along  with  them. 

1.  See  Issue;  Sherman  v.  Sherman,  3 
Barb.  (N.  Y.)  387;  McLeod  v.  Dell,  9  Fla.  427; 
Crockett  v.  Robinson,  46  N.  H.  454;  In  re 
Chapoton's  Estate,  104  Mich.  11;  Beckam  v. 
De  Saussure,  9  Rich.  L.  (S.  Car.)  545;  Palmer 
v.  Horn,  84  N.  Y.  516. 

Children  Distinguished  from  Issue. —  In  Smith 
v.  Chapman,  I  Hen.  &  M.  (Va.)  240,  the  devise 
was  to  William  Carr,  the  devisor's  son,  during 
his  natural  life,  and  after  his  decease  to  his 
child  or  children,  and  if  he  had  none,  to  John 
Carr  and  Betsy  Tebbs  for  life;  and  then  to  be 
equally  divided  between  their  children.  The 
case  appears  to  have  turned  on  the  distinction 
between  the  word  "heirs"  or  "issue"  and 
the  words  "child  or  children"  used  in  that  will. 
Tucker,  J.,  said:  "They  [the  counsel]  contend 
that  as  the  words  '  issue '  and  '  children  '  both 
mean  the  same  thing  in  a  natural  sense,  they 
are  to  be  taken  as  meaning  the  same  thing  also 
in  a  technical  sense,  and  hence  infer  that  when- 
ever an  ancestor  takes  an  estate  of  freehold,  and 
in  the  same  will  there  is  a  limitation  over  to  his 
children,  the  children  shall  noi  take  as  pur- 
chasers. *  *  *  I  have  met  with  no  case 
where,  in  a  devise  by  way  of  remainder,  the 
word 'children  '  hath  had  the  same  sense  af- 
fixed to  it  as  'heirs  of  the  body;  '  that  is,  desig- 
nating them  as  takers  of  an  estate  of  inheri- 
tance in  succession.  Here  the  analogy  between 
the  words  'issue'  and  'children'  seems  to  fail. 
*  *  *  There  is  not  in  the  whole  will  a  single 
technical  word  that  I  can  discover.  The  word 
'children,'  is  therefore  to  be  construed  in  its 
natural  sense,  and  not  strained  to  mean 
'heirs.'  " 

In  Stump  v.  Jordan,  54  Md.  628,  it  is  said: 
"  The  devise  after  the  life  estate  is  not  to 
the  '  heirs  '  nor  to  the  '  issue,'  but  to  the  '  chil- 
dren '  of  the  life  tenant,  if  she  have  any.  In 
its  ordinary  and  popular  signification  the  word 
'children'  means  immediate  offspring,  and  such 
in  general  is  its  legal  construction.  It  is  a 
word  of  purchase,  and  not  of  limitation,  unless 
the  context  clearly  shows  it  to  be  otherwise  in- 
tended. The  cases  in  which  it  has  a  broader 
signification,  and  where  it  has  been  held 
synonymous  with  '  heirs  '  or  '  issue  '  or  '  de- 
scendants,' are  well  illustrated  by  the  resolu- 
tions in  Wvlde's  Case,  6  Coke  if>.  In  that 
case,  says  Lord  Coke,  '  it  was  resolved  for 
good  law  that  if  A.  devises  his  lands  to  B.  and 
his  children  or  issues,  and  he  hath  not  any 
issue  at  the  time  of  the  devise,  the  same  is  an 
estate  tail;  for  the  intent  of  the  testator  is 
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to  have  been  used  synonymously  with  that  term.1 


manifest  and  certain  that  his  children  or  issues 
should  take,  and  as  immediate  devisees  they 
cannot  take  because  they  are  not  in  rcrum 
natura,  and  by  way  of  remainder  they  cannot 
take,  for  that  was  not  his  intent,  for  the  gift  is 
immediate  ;  therefore  such  words  shall  be  taken 
as  words  of  limitation,  scilicet  as  much  as  chil- 
dren or  issues  of  his  body.'  In  such  case 
there  is  no  difficulty  in  discovering  the  plain 
intent  or  in  discerning  the  reason  why  the 
word  'children'  should  have  the  same  effect  as 
the  word'  heirs.'  The  distinction  between  the 
case  put  and  one  like  this  is  clearly  stated  by 
the  other  resolution  in  the  same  case,  which  is 
this:  '  But  it  was  resolved  that  if  a  man,  as  in 
the  case  at  bar,  devises  land  to  husband  and 
wife,  and  after  their  decease  to  their  children 
or  the  remainder  to  their  children,  in  this 
case,  although  they  have  not  any  child  at  the 
time,  yet  every  child  which  they  shall  have 
after  may  take  by  way  of  remainder,  accord- 
ing to  the  rule  of  law;  for  his  intent  appears 
that  their  children  should  not  take  immedi- 
ately, but  after  the  decease  of  the  husband  and 
wife.'  To  the  same  effect  are  the  cases  cited 
by  counsel  of  Parkman  v.  Bowdoin,  I  Sumn. 
(U.  S.)  359;  Nightingale  v.  Burrell,  15  Pick. 
(Mass.)  104,  and  Broadhurst  v.  Morris,  2  B.  & 
Ad.  1,  22  E.  C.  L.  11." 

1.  "Issue"  Read  as  "Children."  —  Carter  v. 
Bentall,  2  Beavan  552;  O'Byrne  v.  Feeley,  61 
Ga.  83;  Cars  well  v.  Schley,  56  Ga.  108; 
Thomas  v.  Safe  Deposit,  etc.,  Co.,  73  Md.  459; 
Peirce  v.  Hubbard,  152  Pa.  St.  21;  O'Rourke 
v.  Sherwin,  156  Pa.  St.  292;  Parkhurst  v.  Har- 
rower,  142  Pa.  St.  435. 

"Children"  used  synonymously  with  "issue" 
and  "descendants."  Dunlap  v.  Shreve,  2  Duv. 
(Ky.)  334;  Merrymans  v.  Merryman,  5  Munf. 
(Va.)440;  Parkman  v.  Bowdoin,  1  Sumn.  (U. 
S.)  359;  In  re  Natt,  37  Ch.  Div.  517. 

"  Children  "  was  held  to  mean  "  issue," 
where  it  was  used  interchangeably  with  that 
word.  Voller  v.  Carter,  4  El.  &  Bl.  173,  82 
E.  C.  L.  173;  28  Eng.  L.  &  Eq.  267;  Wyth  v. 
Blackman,  1  Ves.  196;  Dalzell  v.  Welch,  2 
Sim.  319. 

"The  words  'children  or  issue'  are  denned 
to  mean  progeny  or  offspring."  Stanley  v. 
Chandler,  53  Vt.  624. 

Examples  in  Which  "  Children  "  and  "  Issue  "  are 
Used  Synonymously. —  In  Doe  v.  Webber,  1  B.  & 
Aid.  713,  the  testator  gave  certain  real  estate 
to  his  "niece  Mary  Hiles,  her  heirs,  executors, 
administrators,  or  assigns  forever;  and  my  will 
is,  that  in  case  my  niece  Mary  Hiles  shall  hap- 
pen to  die  and  leave  no  child  or  children,  then 
*  *  *  unto  my  niece  Jane  Barnes."  It  was 
held  that  the  words  "child  or  children"  were 
synonymous  with  "  issue."  Lord  Ellenbor- 
ough  said:  "  In  this  case  it  has  been  con- 
tended that  the  words  '  child  or  children  ' 
mean  issue,  and  that  the  first  devise  is  there- 
fore either  converted  into  an  estate  tail  by 
the  limitation  over  on  Mary  Hiles's  dying  and 
leaving  no  child  or  children,  in  which  case 
the  limitation  over  is  a  remainder  and  barred 
by  the  recovery;  or,  if  the  first  devise  be  con- 
sidered to  be  in  fee,  that  the  limitation  over  is 
too  remote,  as  being  an  executory  devise  to 
take  effect  after  an  indefinite  failure  of  issue. 
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It  is  true  that  the  words  'child  or  children' 
may  mean  issue,  and  where  the  intent  requires 
it  the  word  'children'  has  not  been  confined  to 
the  immediate  descendants,  though  that  is  its 
ordinary  and  proper  sense,  but  has  been  ex- 
tended to  all  the  descendants,  *  *  *  as  in 
Wylde's  Case,  6  Coke  17.  *  *  *  And  in 
the  present  case  the  words  'child  or  children' 
must  be  construed  to  mean  issue,  because  it  is 
the  manifest  intention  of  the  testatrix  that 
Jane  Barnes  should  not  take  by  the  devise 
over  in  exclusion  of  any  of  the  issue,  however 
remote,  of  Mary  Hiles." 

In  Doe  v.  Simpson,  3  M.  &  G.  929,  42  E.  C. 
L.  483,  the  testator  devised  certain  property  to 
his  son,  Dr.  John  Simpson,  his  heirs  and  as- 
signs forever,  and  added:  "  But  if  it  shall  hap- 
pen my  said  son,  Dr.  John  Simpson,  shall  die 
without  leaving  any  child  or  children,  in  that 
case  I  give,  devise,  and  bequeath,"  etc.,  unto 
Mary  and  others,  who  were  his  illegitimate  off- 
spring. After  making  certain  other  provisions, 
he  adds  that  if  his  present  wife  should  leave  no 
issue  to  inherit  certain  other  property  named, 
he  gives  it  to  Mary  and  the  others,  "as  all  the 
other  property,  above  mentioned,  given  and 
bequeathed  to  my  said  son,  Dr.  John  Simpson, 
in  case  he  die  without  issue."  Lord  Denman, 
C.  J.,  cites  with  approval  the  observations  of 
Lord  Ellenborough  in  Doe  v.  Webber,  1  B.  & 
Aid.  713,  and  adds,  in  relation  to  the  clause 
last  cited:  "  We  consider  this  an  interpreta- 
tion, by  the  testator  himself,  of  the  word  'chil- 
dren,' as  used  by  him  in  the  previous  part  of 
the  will.  It  is  as  if  he  had  said  that,  by  the 
previous  part  of  his  will,  he  had  given  the 
property  in  dispute  to  his  five  natural  children 
only  in  the  event  of  Dr.  John  Simpson  dying 
without  issue;  and  he  had  not  in  fact  said  this 
unless  the  word 'children'  be  read,  as  we  think 
it  must,  as  being  synonymous  with  'issue.'" 
In  Hodges  v.  Middleton,  Doug.  431,  the  tes- 
tator devised  to  Mrs.  Middleton  all  her  real 
estate  "during  her  life,  and  at  her  death  to  her 
children;  and  in  case  of  failure  of  children  of 
Mrs.  Middleton,  to  George  Hodges."  It  was 
held  that  this  gave  either  an  estate  tail  to  Mrs. 
Middleton,  or  an  estate  for  life  with  remainder 
in  tail  to  her  children;  making  the  word  "chil- 
dren" of  the  same  effect  as  the  word  "  issue." 

In  Smith  v.  Hilliard,  3  Strobh.  Eq.  (S.  Car.) 
211,  where  a  testator  devised  through  his 
daughter  "  and  the  heirs  of  her  body,  [and]  if 
no  children,  to  her  entire  disposal,"  certain 
real  estate,  it  was  held  that  the  daughter  took 
an  estate  in  fee  simple,  subject  to  be  cut  down 
to  a  fee  condition  in  the  event  of  her  having 
children.  The  court  said:  "And  in  the  first 
place,  what  did  he  mean  by  the  word  'children' 
and  the  words  '  and  if  no  children,'  etc.?  My 
opinion  is  that  the  word  'children'  is  in  that 
sentence  nomen  collectivism ,  and  was  used  and 
is  to  be  construed  synonymously  with  the 
words  '  issue  '  or  '  heirs  of  the  body.'  Such 
a  construction  would  not  be  contradictory  to 
the  preceding  clause,  nor  result  in  the  abridge- 
ment of  the  estate  given  to  his  daughter,  and 
the  destruction  of  the  estate  in  fee  conditional 
previously  created.  To  construe  the  word 
'children,'  in  the  popular  sense,  would  be  to 
make  the  testator  mean  that  the  devisee  should 
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Limitations  Over.  —  It  is  a  general  rule  that  future  limitations  are  void  unless 
they  must  vest  within  lives  in  being  at  the  creation  of  the  limitation  and 
twenty-one  years  thereafter.  Within  this  rule  it  has  been  frequently  con- 
tended that  a  limitation  over  after  the  death  of  a  person  without  "  children  " 
is  too  remote,  the  contention  being  that  the  term  "  children  "  in  such  case  is 
to  be  taken  as  equivalent  to  "  issue  "  or  "  heirs,"  denoting  an  indefinite  failure 
of  issue;  but  the  courts  have  refused  to  put  this  construction  upon  the  word.1 


have  the  power  to  alienate  the  property  from 
her  issue  as  well  as  his  own  (for  whom  he  had 
carefully  provided  by  apt  words),  provided 
there  were  no  persons  to  answer  the  descrip- 
tion of  'children'  in  the  ordinary  sense  of  the 
word,  to  the  exclusion  in  fact  of  grandchildren 
or  remoter  issue  in  the  line,  of  direct  descent; 
such,  I  think,  was  not  the  testator's  purpose." 

Representatives  was  held  the  equivalent  of 
"children"  in  Jackson  v.  Kip,  2  Paine  (U.  S.) 
380,  381. 

Advancements.  —  "  Children  "  was  held  to  in- 
clude all  descendants  of  the  intestate  entitled 
to  share  in  his  estate,  in  Beebe  v.  Estabrook, 
79  N.  Y.  246.  See  also  the  title  Advancements, 
vol.  1,  p.  769. 

1.  Limitations  Over.  —  Hughes  v.  Sayer,  1  P. 
Wms.  534;  Gray  v.  Bridgeforth,  33  Miss.  339. 
See  also  the  titles  Perpetuities;  Remainders. 
And  see  Issue;  Heirs. 

Limitation  Not  Too  Remote.  —  In  Brummet  v. 
Barber,  2  Hill  L.  (S.  Car.)  552,  the  court  said: 
"  The  term  '  children  '  is  not  equivalent  to 
'  issue;'  the  latter  extends  through  the  whole 
line  of  descendants ;  the  former  has  not  been  ex- 
tended beyond  grandchildren,  and  it  has  only 
received  this  extended  meaning  to  prevent 
exclusion,  so  that  the  manifest  intention  of  a 
will  might  be  carried  out.  A  limitation  over, 
on  the  failure  of  children,  is  a  limitation 
which  must  take  effect  within  the  life  of  the 
tenant  for  life  and  twenty-one  years  and  nine 
months  after.  For  within  that  time  even 
grandchildren,  if  the  term  children  is  in- 
tended to  mean  them,  must  exist  and  take,  or 
the  property  will  go  over  to  the  remainderman. 
I  am,  hence,  well  satisfied  that  the  limitation 
over  is  good." 

In  Bedford's  Appeal,  40  Pa.  St.  21,  it  was 
held  that  a  limitation  over  after  the  death  of  a 
person  without  children  was  not  too  remote. 
The  court,  per  Strong,  J.,  said:  "  The  court 
below  was  of  opinion  that  the  limitation  over 
on  the  death  of  Mary  Josephine  Hooker  with- 
out children  was  a  limitation  after  an  indefi- 
nite failure  of  issue  and  therefore  too  remote. 
The  objections  to  this  are  twofold.  It  con- 
founds the  word  'children'  with  'issue,'  while 
the  one  is  ordinarily  a  word  of  personal  de- 
scription, and  the  other  ex  proprio  vigore 
indicates  succession.  Doubtless  the  word 
'children'  may  be  construed  to  mean  issue, 
when  the  context  of  the  will  affirmatively 
shows  that  the  testator  intended  to  use  it  in 
that  sense.  More  frequently,  however,  the 
indiscriminate  use  of  the  words  'children'  and 
'  issue  '  has  the  effect  of  causing  them  both  to 
be  held  as  words  of  purchase.  In  the  will  now 
before  us,  there  is  nothing  to  indicate  an  inten- 
tion to  confound  the  words,  or  to  use  either  of 
them  in  any  other  than  its  ordinary  significa- 
tion. Indeed,  the  word  '  issue  '  is  not  em- 
ployed by  the  testatrix.    Must  we,  then,  give 


to  the  word  'children'  a  meaning  which  it  does 
not  commonly  bear,  not  to  carry  out,  but  to 
defeat,  the  intention  of  the  testatrix?  In  Stone 
v.  Maule,  2  Sim.  490,  the  vice-chancellor,  in 
remarking  upon  a  will  somewhat  like  this, 
said:  '  It  has  been  assumed  that  the  words 
"  without  having  any  child  or  children  "  are 
to  be  taken  as  synonymous  with  the  expres- 
sion "  without  issue."  But  why  am  I  to 
put  a  construction  on  those  words  which  they 
do  not  strictly  bear,  for  the  purpose  of  defeat- 
ing the  intention  of  the  testator?  The  ques- 
tion is  not,  what  is  the  effect  of  words  creating 
an  estate  tail,  but  of  words  making  a  gift  over. 
It  appears  to  me  that  I  should  defeat  the  tes- 
tator's intention  if  I  did  not  hold  that  the  gift 
over  took  effect  on  the  death  of  H.  Dod- 
dridge.' 

Surviving  Children.  —  In  Booker  v.  Booker, 
5  Humph.  (Tenn.)  510,  it  was  held  that  a  pro- 
vision that  upon  the  death  of  a  child  without 
issue  his  portion  was  to  be  equally  divided 
among  the  surviving  children  was  not  void, 
as  being  too  remote.  The  court  said:  "  These 
words  '  surviving  children  '  are  very  expressive 
of  the  testator's  intention.  In  the  event  con- 
templated, the  estate  bequeathed  to  such  child 
is  to  be  equally  divided  between  the  surviving 
children.  These  terms  in  such  juxtaposition 
show  that  'child'  and  'children'  are  employed 
in  the  same  sense,  to  express  a  like  relation  to 
the  testator.  Besides,  the  term  'children'  ex- 
presses the  immediate  offspring  of  the  parent; 
neither  in  its  vulgar  nor  its  legal  sense  is  it 
expressive  of  remote  descendants;  to  make  it 
so  mean,  it  must  be  coupled  with  other  expres- 
sions which  will  give  to  it  such  a  signification. 
Here  there  are  no  such  expressions;  on  the 
contrary,  the  entire  clause  is  pregnant  with 
evidence  that  the  term  'children'  is  used  in  its 
appropriate  sense  to  signify  the  immediate 
offspring  of  the  testator." 

Definite  Failure  of  Issue.  —  Where  there  was 
a  devise  to  one,  and  if  he  should  die  without 
issue,  over  "  to  be  divided  amongst  my  chil- 
dren," it  was  held  that  the  use  of  the  word 
'children'  pointed  strongly  if  not  irresistibly  to 
a  definite  failure  of  issue,  namely,  in  the  life- 
time of  the  other  children.  Eichelbcrger  v. 
Barnetz,  17  S.  &  R.  (Pa.)  293.  In  Eby  v.  Eby. 
5  Pa.  St.  465,  the  court,  in  considering  the 
former  case,  says:  "There  the  clause  giving 
rise  to  the  question  was:  '  And  it  is  further 
my  will,  that  if  my  grandson  Abraham  should 
die  without  issue,  the  part  as  willed  to  him  is 
to  fall  to  my  heirs  bac  k  to  be  divided  amongst 
my  children,  as  in  my  will  mentioned,  share 
and  share  alike.'  '  Here,'  says  Gibson,  C.  J., 
who  delivered  the  opinion  of  the  court,  '  the 
contingency  was  contemplated  to  happen  in 
the  lifetime  of  the  children,  which  is  not  too 
remote,  even  in  the  case  of  real  estate.'  And 
in  a  preceding  portion  of  the  opinion  he  speaks 
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IV.  Words  of  Purchase — Heirs.  —  The  term  "  children  "  is  a  word  of 
purchase,  and  will  not  be  construed  as  equivalent  to  "  heirs  "  in  the  absence 
of  other  words  or  circumstances  showing  it  to  have  been  used  in  that  sense.1 


of  the  devise  over  amongst  the  children  as  '  a 
circumstance  which  proves  incontestably  that 
such  a  contingency  was  meant  as  would 
necessarily  happen  within  a  life  or  lives  in 
being.'  "  Hut  compare  Eichelberger  v.  Bar- 
nitz,  9  Watts  (Pa.)  447,  a  case  arising  under 
the  same  will,  but  between  different  parties, 
in  which  case  it  was  held  that  there  was  noth- 
ing in  the  will  to  show  that  the  testator  con- 
templated other  than  an  indefinite  failure  of 
issue,  Mr.  Justice  Sergeant,  who  delivered  the 
opinion,  taking  no  notice  of  the  use  of  the  word 
"children." 

1.  "  Children  "  Held  a  Word  of  Purchase  and  Not 
Construed  as  Equivalent  to  "  Heirs  "  —  England. — 
Buffar  v.  Bradford,  2  Atk.  222;  Oates  v.  Jack- 
son, 2  Stra.  1172;  De  Witte  v.  De  Witte,  11 
Sim.  41;  Carne  v.  Roch,  7  Bing.  226,  20  E.  C. 
L.  in;  Doe  v.  Perryn,  3  T.  R.  484;  Clifford 
v.  Koe,  L.  R.  5  App.  447;  Hampton  v.  Hol- 
man,  5  Ch.  Div.  183;  Byng  v.  Byng,  31  L.  J. 
Ch.  470,  10  H.  L.  Cas.  171 ;  Roper  v.  Roper,  36 
L.  J.  C.  P.  270;  Wylde's  Case,  6  Coke  17; 
Richardson  v.  Yardley,  Moore  397,  pi.  519; 
Ginger  v.  White,  Willes  348;  Buffar  v.  Brad- 
ford, 2  Atk.  220. 

Alabama.- — Dunn  v.  Davis,  12  Ala.  135; 
Furlow  z.  Merrell,  23  Ala.  705;  Echols  v.  Jor- 
dan, 39  Ala.  24;  Scott  v.  Nelson,  3  Port.  (Ala.) 
452. 

California.  —  Matter  of  Utz's  Estate,  43  Cal. 
201. 

Florida.  —  McLeod  v.  Dell,  9  Fla.  427. 

Illinois.  —  Beacroft  v.  Strawn,  67  111.  28; 
Belsley  v.  Engel,  107  111.  182;  Chapin  v. 
Crow,  147  111.  220. 

Indiana.  —  Doe  v.  Jackman,  5  Ind.  283; 
Nelson  v.  Davis,  35  Ind.  478;  Burns  v.  Wees- 
ner,  134  Ind.  442. 

Kentucky. — Turner  v.  Patterson,  5  Dana 
(Ky.)  295;  Moran  v.  Dillehay,  8  Bush  (Ky.) 
434;  Johnson  v.  Johnson,  2  Mete.  (Ky.)  331, 
335;  Carr  v.  Estill,  16  B.  Mon.  (Ky.)  309,  63 
Am.  Dec.  548. 

Maryland. — Stump  v.  Jordan,  54  Md.  619; 
Donnelly  v.  Turner,  60  Md.  81;  Patterson  v. 
Wilson,  64  Md.  193. 

Massachusetts.  —  Annable  v.  Patch,  3  Pick. 
(Mass.)  360. 

Mississippi.  — Tucker  v.  Stites,  39  Miss.  196; 
Hubbard  v.  Selser,  44  Miss.  705;  Cannon  u. 
Barry,  59  Miss.  289;  Fales  v.  Currier,  55  N. 
H.  392. 

New  Jersey.  —  Stokes  v.  Tilly,  9  N.  J.  Eq. 
130;  Jones  v.  Jones,  13  N.  J.  Eq.  236. 

New  York.  — Armstrong  v.  Moran,  1  Bradf. 
(M.  Y.)  314;  Matter  of  Sanders,  4  Paige  (N.  Y.) 
293;  Rogers  v.  Rogers,  3  Wend.  (N.  Y.)  503; 
Murphy  v.  Harvey,  4  Edw.  Ch.  (N.  Y.)  131; 
Tayloe  v.  Gould,  10  Barb.  (N.  Y.)388;  Chrystie 
v.  Phyfe,  19  N.  Y.  344. 

North  Carolina.  — Cole  v.  Robinson,  I  Ired. 
L.  (N.  Car.)  541. 

Pennsylvania.  —  Guthrie's  Appeal,  37  Pa. 
St.  14;  Chew's  Appeal,  37  Pa.  St.  23;  Coursey 
v.  Davis,  46  Pa.  St.  25,  84  Am.  Dec.  519; 
Schafer  v.  Eneu,  54  Pa.  St.  304;  Melsheimer 
v.  Gross,  58  Pa.  St.  412;  Daley  v.  Koons,  90 


Pa.  St.  246;  Oyster  v.  Oyster,  100  Pa.  St.  540; 
Oyster  v.  Knull,  137  Pa.  St.  448;  Affolter  v. 
May,  19  W.  N.  C.  (Pa.)  44;  Giffin's  Estate,  138 
Pa.  St.  327. 

South  Carolina.  —  Bannister  v.  Bull,  16  S. 
Car.  220;  Smith  v.  Smith,  24  S.  Car.  304. 

Tennessee.  —  Bowers  v.  Bowers,  4  Heisk. 
(Tenn.)  293;  Perry  v.  Calhoun,  8  Humph. 
(Tenn.)  551 ;  Kay  v.  Connor,  8  Humph.  (Tenn.) 
624,  49  Am.  Dec.  690;  Stubbs  v.  Stubbs,  11 
Humph.  (Tenn.)  43. 

Virginia.  —  Moon  v.  Stone,  19  Gratt.  (Va.) 
130. 

"  Children  "  a  Word  of  Purchase.— In  Beecher  v. 
Hicks,  7  Lea  (Tenn.)  213,  it  is  said  "  The 
word  'children'  is  usually  a  word  of  purchase, 
requiring  strong  language  to  change  it  into  a 
word  of  limitation.  Not  only  is  no  such  lan- 
guage found  in  this  deed,  but  if  a  word  of 
limitation  had  been  used  the  context  would 
have  required  it  to  be  construed  as  a  word  of 
purchase.  Pierce  v.  Ridley,  1  Baxt.  (Tenn.) 
I45-" 

The  word  "children"  in  a  will  is  a  word  of 
purchase,  and  while  it  may  be  used  by  a  tes- 
tator to  signify  "  heirs  of  the  body,"  it  will 
not  be  held  to  have  been  so  used  unless  the 
testator  has  also  employed  the  words  "  heirs 
of  the  body  "  or  "  issue  "  as  descriptive  of 
the  same  objects.  Affolter  v.  May,  115  Pa. 
St.  54. 

An  allegation  that  certain  named  persons 
"  are  his  only  legitimate  children  "  is  not  a 
sufficient  averment  that  they  are  the  only 
heirs  at  law  of  the  decedent.  Martin  v.  Mar- 
tin, 22  Ala.  86. 

Seeds.  (See  also  the  title  Deeds.) — It  has 
been  said  that  to  this  rule  there  is  no  excep- 
tion in  the  case  of  deeds.  Melsheimer  v. 
Gross,  58  Pa.  St.  412;  Wolford  v.  Morgenthal, 
91  Pa.  St.  30. 

Devisee  without  Children. —  "  The  devise  in 
this  case  is  to  '  Isaac  H.  Keim  and  DeBen- 
neville  Keim  in  common  during  life,'  to  be  en- 
joyed by  them  '  during  life,'  thus  clearly 
defining  and  limiting  the  estate  given  to  them. 
The  remainder  is  given  to  their  children  in 
equal  shares,  etc.  The  general  rule  undoubt- 
edly is,  that  under  a  devise  to  one  for  life, 
with  remainder  to  his  children,  the  first  taker 
has  no  freehold  of  inheritance.  The  fact  that 
ths  devisee  was  without  children  when  the 
will  was  made,  as  well  as  when  it  took  effect 
by  the  death  of  the  testator,  does  not  change 
the  rule.  Cote  v.  Von  Bonnhorst,  41  Pa.  St. 
243."    Keim's  Appeal,  125  Pa.  St.  480. 

Same  —  Conveyance  to  Unmarried  Woman.  —  In 
Fales  v.  Currier,  55  N.  H.  394,  it  was  held  that 
in  a  conveyance  to  an  unmarried  woman  and 
her  children,  "children"  is  a  word  of  purchase, 
and  she  takes  a  life  estate  with  remainder  to 
her  children. 

"  Children  "  a  Word  of  Purchase  —  Rule  in  Shel- 
ley's Case.  (For  a  complete  treatment  of  the 
question,  see  the  title  Shelley's  Case  (Ri  le 
in).)  —  A  deed  was  to  A  and  B  "for and  during 
the  term  of  their  natural  lives,  and  after  their 
decease  I  give  the  same  to  their  children,  the 
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But  where  it  is  necessary  to  give  effect  to  the  instrument,  or  where  there  are 
other  words  showing  that  "  children  "  was  used  in  the  sense  of  "  heirs,"  the 
term  will  be  construed  as  a  word  of  limitation  equivalent  to  "  heirs  "  or  "  heirs 
of  the  body,"  etc.1    So  the  term  "  heirs  "  has  been  construed  as  equivalent 


heirs  of  their  bodies,  forever."  It  was  held 
that  annexing  "heirs  of  their  bodies"  to  the 
word  "children"  was  not  sufficient  to  change 
its  meaning,  and  the  rule  in  Shelley's  Case  did 
not  apply.    Doe  v.  Jackman,  5  Ind.  283. 

In  the  following  cases  the  subsequent  estate 
in  remainder  was  to  "children,"  and  in  several 
of  them  there  were  expressions  seeming  to 
indicate  that  "children  "  was  used  in  the  sense 
of  "  heirs;  "  but  it  was  decided  that  they  were 
not  sufficient  to  overcome  the  technical  mean- 
ing of  the  word ;  therefore,  the  rule  in  Shelley's 
Case  did  not  apply:  McMahan  v.  Newcomer, 
82  Ind.  565;  Ridgeway  v.  Lanphear,  99  Ind. 
251;  Jackson  v.  Jackson,  127  Ind.  346. 

Devise  to  C.  "during  her  natural  lifetime, 
and  at  her  death  *  *  *  to  her  children,  if  she 
have  any;  in  the  event  of  her  death  without 
lawful  issue,"  then  over.  It  was  held  that  the 
rule  in  Shelley's  Case  did  not  apply.  The 
phrase,  "  in  the  event  of  her  death  without 
lawful  issue,"  is  not  sufficient  to  change  the 
meaning  of  the  word  "  children  "  to  "  heirs  of 
the  body."    Stump  v.  Jordan,  54  Md.  619. 

Devise  to  the  testator's  married  daughter  of 
"the  use  and  life  estate  in  her  own  proper  per- 
son, but  without  power  to  convey  the  same  to 
any  other  person  for  any  period  or  term,"  and 
after  the  decease  of  the  said  daughter  "  to 
such  of  her  children  or  their  heirs  as  may  sur- 
vive her  as  tenants  in  common;  that  is,  the 
child  or  children  of  any  deceased  child  of  hers 
shall  hold  the  same  interest  and  right  that  the 
deceased  parent  would  have  held  if  living." 
It  was  held  that  there  was  nothing  in  this  will 
to  indicate  that  the  testator  had  used  the  word 
"children  "  in  any  other  sense  than  its  pri- 
mary one  as  a  word  of  purchase;  therefore,  the 
rule  did  not  apply,  and  the  daughter  took  only 
a  life  estate.    Guthrie's  Appeal,  37  Pa.  St.  9. 

Conveyance  by  deed  of  land  to  B.  "  during 
her  natural  life,"  free  from  the  debts,  etc.,  of 
her  husband,  "  and  at  her  death  to  go  to  the 
children  of  her  body."  It  was  held  that  "chil- 
dren of  her  body"  did  not  mean  "heirs  of  her 
body,"  and,  therefore,  the  rule  in  Shelley's 
Case  did  not  apply,  and  the  children  took  as 
purchasers  in  fee  simple.  Beacroft  v.  Stravvm, 
67  111.  28. 

A  deed  was  to  A.  during  her  natural  life, 
and  to  her  children  and  assigns  forever.  It 
was  held  that  the  remainder  being  to  "chil- 
dren," the  rule  in  Shelley's  Case  did  not 
apply.    Sorden  v.  Gatewood,  1  Ind.  107. 

1.  "Children"  Held  a  Word  of  Limitation  — 
Equivalent  to  "  Heirs  "  —  England.  —  Davie  v. 
Stevens,  Doug.  321;  Hodges  v.  Middleton, 
Doug.  431;  Wood  v.  Baron,  1  East  259; 
Wylde's  Case,  6  Coke  17;  Seale  v.  Barter,  2  B. 
&  P.  485;  Doe  v.  Davies,  4  B.  &  Ad.  43,  24  E. 
C.  L.  20. 

United  States.  —  Parkman  v.  Bowdoin,  I 
Sumn.  (U.  S.)  359. 

Alabama.  —  Echols  v.  Jordan,  39  Ala.  24. 

Kentucky.  —  Dunlap  v.  Shrevc,  2  Duv.  (Ky.) 
334;  Moran  v.  Dillchay,  8  Bush  (Ky.)  434; 
Lachland  v.  Downing,  11  B.  Mon.  (Ky.)  32. 


Mississippi. — Jordan  v.  Roach,  32  Miss. 
482. 

New  Jersey. — Jones  v.  Jones,  13  N.  J.  Eq. 
236. 

Pennsylvania.  —  Shoemaker  v.  Huffnagle,  4 
W.  &  S.  (Pa.)  437;  Haldeman  v.  Haldeman,  40 
Pa.  St.  29;  Cote  v.  Von  Bonnhorst,  41  Pa.  St. 
243;  McKee  v.  McKinley,  33  Pa.  St.  92;  Potts's 
Appeal,  30  Pa.  St.  168;  Yarnall's  Appeal,  70 
Pa.  St.  340. 

South  Carolina.  —  Hayne  -'.  Irvine,  25  S. 
Car.  289. 

Virginia.  —  Merrymans  v.  Merryman,  5 
Munf.  (Va.)  440;  Smith  v.  Fox,  82  Va.  763; 
Smith  v.  Fox,  11  Va.  L.  J.  375. 

In  Tyrone  v.  Waterford,  1  De  G.  F.  &  J.  613, 
Knight  Bruce,  L.  J.,  says:  "  The  word  '  chil- 
dren '  is  a  flexible  expression,  and,  accord- 
ing to  a  correct  use  of  the  English  language, 
has  more  meanings  than  one.  Authoritative 
writers,  as  well  as  the  habits  of  educated  soci- 
ety, show  that  an  accurate  speaker  may,  with- 
out impropriety,  use  the  term  'children'  for  the 
purpose  of  indicating  offspring,  or  descendants, 
or  posterity,  in  whatsoever  degree.  If,  there- 
fore, in  this  will,  we  read  the  word  'children' 
as  equivalent  to  'issue'  or  'descendants,'  we 
read  it  in  one  of  the  senses  belonging  to  it, 
though  not  in  that  which  is  the  most  usual ; 
nor  are  the  instances  few  in  which  our  courts 
of  justice,  construing  testamentary  disposi- 
tions, have  so  interpreted  it.  I  agree  that  the 
word  'children,'  when  used  in  a  will  for  the 
purpose  of  indicating  relationship  and  not 
age,  must  generally  or  universally,  in  the 
absence  of  an  explanatory  context  or  extrane- 
ous evidence  snowing  facts  rendering  it 
impossible  or  at  least  very  highly  improbable 
that  it  could  have  been  used  as  what  lawyers 
call  a  word  of  '  purchase,'  or  as  indicating 
offspring  only  in  the  first  degree,  be  construed 
to  be  a  word  of  purchase,  and  to  mean  only 
offspring  in  the  first  degree." 

Examples.  —  In  Butler  v.  Ralston,  69  Ga. 
489,  it  was  held  that  a  devise  to  the  daughters 
of  a  testator,  to  be  "  enjoyed  by  them  and 
their  children  after  them,"  there  being  no  chil- 
dren in  esse,  would  create  an  estate  tail.  The 
court  said:  "What  does  the  word  'children,' 
used  in  this  item,  mean  in  its  legal  sense?  In 
Wiley  v.  Smith,  3  Ga.  563,  it  is  said:  '  In  the 
ordinary  and  proper  sense  of  the  word  "chil- 
dren," it  means  the  immediate  descendants  of 
a  person,  as  contradistinguished  from  issue, 
but  in  its  legal  signification,  as  applied  to  tes- 
tamentary instruments  (unless  the  manifest 
intention  requires  a  different  construction),  it 
is  extended  to  all  the  descendants,  whether 
mediate  or  immediate,  of  the  ancestor.'  So, 
on  page  566,  it  is  said:  '  It  was  so  settled  in 
Wylde's  Case,  6  Coke  17,  and  I  believe  has 
been  so  held  ever  since'  (in  the  case  of  a  devise 
where  no  children  are  in  being  when  the 
will  was  made).  '  And  this  difference,'  says 
Lord  Coke,  '  was  resolved  for  good  law,  that  if 
A.  devises  his  lands  to  B.  and  his  children  or 
issues,  and  he  hath  no  issue  at  the  time  of  the 
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to  ' '  children. 


devise,  it  is  an  estate  tail.'  That  was  Wylde's 
Case,  6  Coke  17,  and  it  is  this  case;  for  the 
daughters  .'1  I  »r.  Franklin  had  none  of  them 
children  at  the  date  of  this  devise.  The  word 
'children,'  then,  means  here  issue,  descendants 
of  the  body  forever,  and  is  an  estate  tail,  and 
under  our  law  a  fee,  unless  the  words  '  after 
them  '  take  this  case  out  of  the  rule,  and  make 
it  an  estate  for  life  in  the  daughter  and 
remainder  to  her  children." 

In  Lockwood's  Appeal,  55  Conn.  165,  the 
court  said:  "  We  are  asked  to  distinguish  this 
case  from  some  of  the  cases  cited  on  the 
ground  that  the  word  'children'  is  used  instead 
of  the  word  '  heirs;  '  and  some  cases  are  cited 
from  other  jurisdictions  in  support  of  the 
claim.  There  is  doubtless  a  technical  differ- 
ence in  the  meaning  of  the  two  words,  and  yet 
in  common  speech  they  are  often  used  as  syn- 
onymous. The  rule,  therefore,  if  it  is  a  rule, 
should  be  cautiously  applied.  No  such  rule 
as  yet  seems  to  have  been  adopted  in  this 
state,  and  so  far  as  it  prevails  elsewhere  we 
apprehend  that  it  is  applied  only  in  nicely  bal- 
anced cases.  This  we  do  not  regard  as  such  a 
case." 

Under  a  devise  by  a  testator  to  his  "  grand- 
sons and  their  children,"  the  grandsons  take 
a  fee  simple  estate,  it  being  manifest  from  the 
use  of  the  word  "  children  "  throughout  the 
will  that  it  was  used  in  the  sense  of  "  heirs." 
Williams  v.  Duncan,  92  Ky.  125. 

A  bequest  of  personal  property  to  C.  and  R. 
and  their  children  was  construed  a  gift  of  the 
estate  absolutely,  the  word  "children"  being 
used  synonymously  with  "  heirs."  Robert  v. 
West,  15  Ga.  124.  The  court  said:  "  We  add 
that,  in  consideration  of  some  of  the  circum- 
stances just  mentioned,  and  of  the  whole 
scope  and  purpose  of  this  will,  as  it  impresses 
us,  we  think  that  the  gift  upon  contingency, 
to  Mrs.  Crawford  and  Mr.  Redding,  and  their 
children,  is  a  gift  of  the  estate,  upon  the  terms 
specified,  absolutely  to  this  lady  and  gentle- 
man, and  that  the  term  'children'  is  used  as 
synonymous  with  '  heirs  general,'  in  this  con- 
veyance of  personal  estate.  (2  Jarm.  73.)  It 
is  true,  that  in  the  conveyance  of  property  to 
one,  and  the  children  of  another,  as  'to  my 
brother  A.  and  the  children  of  my  brother  B.,' 
they  all  take  an  equal  share;  that  is,  the  chil- 
»  dren  take  per  capita  with  A.  (2  Jarm.  nr.) 
Blackler  v.  Webb,  2  P.  Wms.  383.  But  this  is 
not  the  case  here." 

"  Children  "  Held  Equivalent  to  "  Heirs  of  the 
Body."  —  Devise  to  N.  "and  at  her  death  to  her 
child,  children,  or  other  lineal  descendants." 
It  was  held  that  "  child,"  "  children,"  etc., 
were  used  as  equivalent  to  "  heirs  of  the 
body,"  and,  consequently,  the  rule  in  Shel- 
ley's Case  operated  and  N.  took  an  estate  tail. 
Mason  v.  Ammon,  117  Pa.  St.  127. 

Devise  to  a  testator's  three  daughters,  "dur- 
ing their  natural  lives,  the  income  or  profit 
arising  out  of  each  of  their  share  of  the 
residue,  and  after  the  death  of  either,  then  to 
descend  and  go  to  the  child,  and  if  children, 
share  and  share  alike.  Should,  however, 
either  of  my  daughters  *  *  *  die  and 
leave  no  lawful  issue,  then  such  share  or  por- 
tion is  to  fall  back  again  to  the  residue  and 
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form  a  part  of  the  same."  The  heirs  made  par- 
tition, and  as  to  one  piece  of  the  real  estate 
two  of  the  daughters  conveyed  their  title  to  the 
third  daughter,  who  contracted  to  convey  in 
fee  to  H.  The  deed  tendered  was  refused  by 
H.  on  the  ground  of  defect  of  title.  It  was 
held  that  construction  of  the  whole  will 
showed  that  the  word  "  children  "  was  used  as 
equivalent  to  "  heirs  of  the  body,"  and,  there- 
fore, the  rule  in  Shelley's  Case  operated.  The 
daughters  took  estates  tail  enlarged  into  a 
fee  simple  by  the  Pennsylvania  statute. 
Haldeman  v.  Haldeman,  40  Pa.  St.  29. 

Other  Lineal  Descendants.  —  In  Mason  v. 
Ammon,  117  Pa.  St.  138,  the  court  said:  "  The 
words  '  other  lineal  descendants  '  so  qualify 
the  previous  words  '  child  or  children  '  as  to 
make  them  words  of  limitation  and  not  of  pur- 
chase." 

No  Children.  —  A  bequest  to  A.  "  and  his  chil- 
dren," when  A.  has  no  children,  either  at  the 
time  the  will  is  made,  or  when  it  takes  effect 
by  the  testator's  death,  vests  the  absolute 
property  in  A.  Van  Zant  v.  Morris,  25  Ala. 
292.    See  also  Wylde's  Case,  6  Coke  16. 

In  Parkman  v.  Bowdoin,  I  Sumn.  (U.  S.) 
359,  a  devise  was  to  A.  for  life,  after  his  death 
to  his  second  son  B.,  and  to  his  lawfully  be- 
gotten children,  in  fee  simple  forever;  but 
in  case  he  should  die  without  lawfully  be- 
gotten children,  to  the  other  son  of  A.  (C), 
and  to  his  lawfully  begotten  children,  in  fee 
simple  forever.  At  the  time  of  making  the 
will,  B.  had  no  children.  It  was  held  that  B. 
took  a  fee  tail,  with  remainder  to  C,  on  an  in- 
definite failure  of  the  issue  of  B.  Judge  Story, 
in  deciding  this  case,  examines  all  the  authori- 
ties, from  Wylde's  Case,  6  Coke  17,  onward, 
holding  the  word  "  children  "  to  be  a  word  of 
limitation,  and  not  of  purchase;  he  says:  "  To 
give  any  just  effect,  then,  to  the  original  de- 
vise, as  well  as  to  the  devise  over,  the  word 
'children'  must  be  construed  as  meaning  issue 
or  heirs  of  the  body;  and  although,  in  its 
primary  sense,  the  word  '  children'  is  a  descriptio 
personarum  who  are  to  take,  there  is  not  the 
slightest  difficulty  in  giving  it  the  other  sense, 
when  the  structure  of  the  devise  requires  it. 
There  are  many  authorities  to  this  effect  in 
cases  analogous  to  the  present." 

1.  "Heirs"  Read  as  "Children."  (See  for  a 
complete  treatment.  Heirs,  and  the  title 
Shelley's  Case  (Rule  in).)  ■ —  England.  — 
Crawford  v.  Trotter,  4  Madd.  361. 

Alabama.  —  May  v.  Ritchie,  65  Ala.  604. 
Georgia. — Goss  v.  Eberhart,  29  Ga.  549; 
Ford  v.  Cook,  73  Ga.  215;  Tharp   v.  Yar- 
brough,  79  Ga.  383. 

Illinois.  —  Butler  v.  Huestis,  68  111.  602. 
Indiana.  —  Shimer  v.  Mann,  99  Ind.  202,  50 
Am.  Rep.  82;  Ridgeway  v.  Lanphear,  99  Ind. 
251;  Hadlock  v.  Gray,  104  Ind.  596;  Conger  v. 
Lowe,  124  Ind.  368;  Earnhart  v.  Earnhart,  127 
Ind.  397,  22  Am.  St.  Rep.  652. 

Kentucky.  —  Tucker  v.  Tucker,  7S  Ky.  503. 
Missouri.  —  Waddell'  v.   Waddell,    99  Mo. 
338. 

New  Hampshire.  —  Forest  v.  Jackson,  56  N. 
H.  357;  Wiggin  v.  Perkins,  64  N.  H.  38. 

New  Jersey.  —  Eldridge  v.  Eldridge,  41  N. 
J.  Eq.  89. 
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V.  Bastards.  —  It  is  a  rule  of  construction  that  prima  facie  the  word 
"  child"  or  "  children,"  when  used  in  a  statute,  will,  or  deed,  means  legitimate 
child  or  children.  In  other  words,  bastards  are  not  within  the  term  "  child  " 
children. "  1 


or 


New  York.  —  Scott  v.  Guernsey,  48  N.  Y. 
106. 

North  Carolina.  —  Howell  v.  Knight,  100  N. 
Car.  254. 

Ohio.  —  Bunnell  v.  Evans,  26  Ohio  St.  409. 

Pennsylvania.  —  Zebach  v.  Smith,  3  Binn. 
(Pa.)  69,  5  Am.  Dec.  352;  Eby  v.  Eby,  5  Pa.  St. 
464;  Fahrney  v.  Holsinger,  65  Pa.  St.  388; 
Berg  v.  Anderson,  72  Pa.  St.  87;  Haverstick's 
Appeal,  103  Pa.  St.  394;  Crisvvell  v.  Grumb- 
ling, 107  Pa.  St.  408;  Miller's  Estate,  145  Pa. 
St.  561;  Brasington  v.  Hanson,  149  Pa.  St. 
290;  Evans's  Estate,  155  Pa.  St.  650. 

Tennessee.  —  Loving  v.  Hunter,  S  Yerg. 
<Tenn.)  4. 

Virginia.  —  Pryor  v.  Duncan,  6  Gratt.  (Va.) 

A  testator  provided  that  in  the  event  of  M. 
or  W.  dying,  "  leaving  no  heirs,"  the  survivor 
should  have  the  whole  interest  arising  under 
the  will.  It  was  held  that  the  word  "  heirs," 
as  used  in  the  will,  meant  children.  Baxter 
v.  Winn,  87  Ga.  239. 

In  Dunn  v.  Davis, 12  Ala.  135,  the  bequest  was 
*'  to  my  daughter  Mina,  during  her  natural  life, 
and  at  her  death  to  her  heirs  or  children."  It 
was  held  that  the  term  "  children  "  explained 
what  the  testator  meant  by  "heirs,"  and  that  no 
estate  tail  was  created,  and  the  children  took 
vested  remainders.  Ewing  v.  Standefer,  18 
Ala.  400. 

Where  an  estate  is  devised  to  a  certain  per- 
son "  or  his  heirs,"  at  the  happening  of  a  cer- 
tain event,  the  word  "  heirs  "  will  be  construed 
as  a  word  of  purchase,  and  not  of  limitation, 
if  it  sufficiently  appears  that  the  term  was 
used  to  designate  particular  persons  who 
might  stand  in  that  relation  at  the  happening 
of  the  event,  and  not  the  whole  line  of  heirs  in 
succession.    Ebey  v.  Adams,  135  111.  80. 

In  Self  v.  Tune,  6  Munf.  (Va.)  470,  there 
was  a  deed  to  W.  and  M.  (husband  and  wife) 
*'  for  and  during  their  natural  lives  or  that  of 
the  longest  liver  of  them,"  and  after  the  de- 
cease of  them  both  "  to  be  equally  divided 
among  the  heirs  of  her  body,  and  in  default  of 
such  heirs  then  over."  It  was  held  that  the 
rule  in  Shelley's  Case  did  not  apply,  since  the 
provision  for  equal  division  between  heirs  of 
the  body  was  inconsistent  with  an  estate  tail, 
and  showed  that  "  children  "  was  meant  by 
the  words  "  heirs  of  her  body."  See  also 
Bradley  v.  Mosby,  3  Call  (Va.)  50. 

Devise  to  a  grandchild  "  during  her  natural 
life,"  with  a  provision,  "in  case  any  of  my  said 
grandchildren  should  depart  this  life  without 
issue  of  their  body,  then  all  their  share  *  *  * 
shall  be  equally  divided  among  all  my  grand- 
children and  their  legal  representatives,  and  the 
title  thereto  thereafterwards  so  vest  forever. 
It  is  my  will  that  no  title  in  fee  to  any  of  said 
land  shall  vest  in  my  said  grandchildren,  and 
I  declare  it  to  be  my  will  that  they  shall  only 
have  a  life  estate  therein,  and  that  the  fee 
simple  shall  vest  in  their  legal  heirs."  It  was 
held  that  the  rule  in  Shelley's  Case  did  not 
apply;  the  grandchild  took  only  a  life  estate. 


Belsiay  v.  Engel,  107  111.  1S2.  The  decision 
in  this  case  was  in  a  later  case  approved,  on 
the  ground  that  "  legal  heirs  "  was  used  in 
the  will  in  a  sense  of"  children."  Carpenter 
v.  Van  Olinder,  127  111.  42,  11  Am.  St.  Rep.  92. 

In  Millett  v.  Ford,  109  Ind.  159,  the  remain- 
der was  to  "  heirs;  "  but  it  was  decided  that 
interpretation  of  the  whole  will  showed  that 
"  heirs  "  was  used  in  the  sense  of  the  word 
"  children,"  and  the  rule  in  Shelley's  Case 
was  therefore  held  inapplicable. 

Devise  "  to  the  heirs  of  the  body  of  Sarah 
B.  [testator's  daughter],  she,  the  said  Sarah, 
to  have  the  use  and  benefit  thereof  during  her 
life,  but  not  to  sell  or  dispose  thereof."  It 
was  held  that  the  entire  will  showed  that  by 
"  heirs  of  the  body  "  the  testator  meant  "  chil- 
dren; "  therefore,  the  rule  in  Shelley's  Case 
did  not  apply.  Roberts  v.  Ogbourne,  37  Ala. 
174. 

A  devise  was  in  the  following  words: 
"  In  trust  for  my  said  daughters  during  their 
natural  lives,  and  to  the  heirs  of  their  bodies 
forever."  It  was  held  that  the  rule  in  Shel- 
ley's Case  did  not  apply,  since  construction  of 
the  will  showed  that  "  heirs  of  their  bodies  " 
was  used  in  the  sense  of  "  children."  Ward 
v.  Saunders,  2  Swan  (Tenn.)  174. 

"  Heirs  "  Held  Not  to  Be  Equivalent  to  "  Chil- 
dren "  —  Georgia.  —  Sharman  v.  Jackson,  30 
Ga.  225. 

Kentucky.  —  Pritchard  v.  James,  93  Ky.  306; 
Lanham  v.  Wilson,  (Ky.  1893)  22  S.  W.  Rep. 
438. 

"Heirs"  Not  Read  as  "  Children."  —  A  deed 
conveyed  land  to  M.  "during  the  term  of  her 
natural  life,  and  to  descend  to  her  heirs  in 
equal  portions,  the  said  N.,  the  maker  of 
this  deed,  included,  after  death."  The  cove- 
nants of  warranty  were  to  "  said  part  of  the 
second  part  and  her  heirs."  It  was  held  that 
under  the  rule  in  Shelley's  Case  M.  took  a  fee 
simple.    Taney  v.  Fahnley,  126  Ind.  88. 

The  language  of  a  devise  to  D.  was:  "It  is 
my  will  *  *  *  that  he  shall  have  the 
benefit  of  all  the  interest  or  proceeds  thereof 
as  long  as  he  shall  live,  and  after  his  natural 
death  the  principal  shall  fall  to  his  lawful 
heirs."  There  were  a  number  of  other  provi- 
sions in  the  will  which  were  claimed  to  indicate 
that  "  heirs  "  was  used  in  the  sense  of  "  chil- 
dren." It  was  held  that  the  rule  in  Shelley's 
case  applied  and  D.  took  a  fee  simple, 
llochstedler  v.  Hochstcdler,  108  Ind.  506. 

Heirs  Not  Extended  to  Grandchildren. —  Bur- 
ton v.  Black,  30  Ga.  641. 

1.  The  Term  "  Child  "  Held  Not  to  Include  a  Bas- 
tard—  England.  —  Gibson  v.  Midland  R.  Co., 
2  Ont.  Rep.  658;  Cartwright  v.  Vawdry,  5 
Ves.  Jr.  530;  Bell  -'.  Phyn,  7  Ves.  Jr.  453; 
Beachcroft  v.  Beachcroft,  1  Madd.  430;  Paul 
v.  Children,  L.  R.  12  Eq.  16;  ///  re  Brown's 
Trust,  L.  R.  16  Eq.  239;  Dickinson  v.  North 
Eastern  R.  Co.,  2  H.  &  C.  735;  Ellis  v.  Hous- 
toun,  10  Ch.  Div.  236;  Megson  v.  Hindle,  15 
Ch.  Div.  198;  In  re  Humphries,  24  Ch.  Div. 
691;  Hill  v.  Crook,  7  Moak  I,  L.  R.  6  H.  L, 
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lution  of  property  makes  use  of  the  v 


265;  Dorin  v.  Dorin,  13  Moak  90,  L.  R.  7  H. 
L.  56S;  Milne  v.  Wood,  42  L.  J.  Ch.  545;  In  re 
Brown,  58  L.  J.  Ch.  420;  In  re  Herbert,  29  L. 
J.  Ch.  870. 

United  States.  —  Marshall  v.  Wabash  R. 
Co.,  46  Fed.  Rep.  269,  273. 

Illinois.  —  Rlacklaws  v.  Milne,  82  111.  505. 

Indiana.  —  McDonald  v.  Pittsburgh,  etc.,  R. 
Co.,  144  Ind.  459,  citing  3  Am.  and  Eng.  Encyc. 
of  Law  229,  230,  233,  11  Am.  and  Eng. 
Encyc.  of  Law  770. 

Massachusetts.  —  Minot  v.  Harris,  132  Mass. 
531- 

Missouri.  —  Marshall  v.  Wabash  R.  Co.,  120 
Mo.  275. 

New  Jersey.  —  Heater  v.  Van  Auken,  14  N. 
J.  Eq.  159. 

New  York.  —  Barnes  v.  Greenzebach,  I 
Edw.  Ch.  (N.  Y.)  41;  Gardner  v.  Heyer,  2 
Paige,  (N.  Y.)  n;  Van  Voorhis  v.  Brintnall,  23 
Hun  (N.  Y.)  260;  Miller  v.  Miller,  79  Hun  (N. 
Y.)  197. 

North  Carolina. — Thompson  v.  McDonald, 
2  Dev.  &  B.  Eq.  (N.  Car.)  463. 

Pennsylvania.  —  Harkins  v.  Philadelphia, 
etc.,  R.  Co.,  15  Phila.  (Pa.)  286;  Appel  v. 
Byers,  98  Pa.  St.  479. 

South  Carolina.  —  Shearman  v.  Angel, 
Bailey  Eq.  (S.  Car.)  351. 

Vermont.  —  Good  v.  Towns,  56  Vt.  410. 

See  generally  the  title  Bastardy,  vol.  3,  p. 
871. 

In  Dickinson  v.  North  Eastern  R.  Co.,  33  L. 
J.  Exch.  91,  it  is  said  by  Pollock,  C.  B.,  that 
the  word  "child"  in  an  act  of  Parliament,  al- 
ways applies  exclusively  to  a  legitimate 
child.  To  the  same  effect  see  Reg.  v.  Maude, 
6  Jur.  646. 

In  Ellis  v.  Houston,  English  High  Court, 
Ch.  Div.  27  W.  R.  501,  8  Cent.  L.J.  462,  it  was 
held,  where  a  will  contained  a  gift  to  the  chil- 
dren of  a  person,  and  there  was  no  indication 
on  the  face  of  the  will  of  any  intention  to 
include  illegitimate  children,  that  the  court 
would  disregard  all  circumstances,  however 
strong,  from  which  an  intention  to  include 
illegitimate  children  might  be  inferred. 
Laker  v.  Hordern,  24  W.  R.  543,  1  Ch.  Div. 
644,  doubted. 

This  rule  is  subject  to  exception  only  when 
it  is  absolutely  necessary  to  construe  the 
words  "  child  "  or  "  children  "  to  include  ille- 
gitimate children,  in  order  to  effectuate  the 
intention  of  the  testator,  or  where  there  is  an 
obvious  intention  to  be  gathered  from  the  will 
itself  that  the  terms  should  include  illegiti- 
mates. Hill  v.  Crook,  L.  R.  6  H.  L.  265; 
Palmer  v.  Horn,  84  N.  Y.  516. 

Same  —  Examples.  —  Where  a  legacy  was  left 
.n  trust  for  the  child  or  children  of  A.,  the 
illegitimate  children  of  A.  took  nothing, 
though  he  had  none  others.  Harris  v.  Lloyd, 
T.  &  R.  310.  And  this  is  the  case  although  the 
testator  knew  that  there  were  none  others,  it 
being  possible  that  children  coming  properly 
within  the  description  should  be  born.  God- 
frey v.  Davis,  6  Ves.  Jr.  44;  Dorin  v.  Dorin, 
L.  R.  7  H.  L.  568.  And  so  long  as  there  are 
legitimate  children  to  take,  bastards  can  never 


iere  a  statute  providing  for  the  devo- 
d  "  children,"  it  must  of  necessity  be 

come  under  the  designation  "  children." 
Ellis  v.  Houstoun,  10  Ch.  Div.  236;  Bagley  v. 
Mollard,  1  Russ.  &  M.  581;  Collins  v.  Hoxie, 
9  Paige  (N.  Y.)  81.  And  this  holds  good 
where  the  parents  of  the  bastard  married  after 
her  birth,  and  concealed  her  illegitimacy  from  4 
her  and  the  world,  but  had  other  children  sub- 
sequently. Cartwright  v.  Vawdry,  5  Ves.  Jr. 
530;  Heater  v.  Van  Auken,  14  N.  J.  Eq.  159. 
In  the  last  case  the  court  said:  "  Under  a 
devise  or  bequest  to  '  children,'  as  a  class, 
natural  children  are  not  included,  unless  the 
testator's  intention  to  include  them  is  mani- 
fest, either  by  express  designation  or  neces- 
sary implication."  See  also  Collins  v.  Hoxie, 
9  Paige  (N.  Y.)  81. 

Poor  Laws.  (See  also  the  title  Poor  and 
Poor  Laws.)  —  In  an  order  under  a  poor  law, 
adjudicating  upon  the  settlement  of  a  woman 
and  her  children,  specifying  a  bastard  among 
children  is  a  misdescription.  Reg.  v.  Birming- 
ham, 8  Q.  B.  410,  55  E.  C.  L.  410. 

Statute  Giving  Bight  of  Action  for  Death,  of 
Child.  (See  also  the  title  Death  by  Negli- 
gence or  Wrongful  Act.)  —  Indiana  Rev. 
Stat.  1894,  §  267  (Rev.  Stat.  1881,  §  266),  pro- 
viding that  a  father  may  sue  for  the  injury  or 
death  of  a  child,  confers  no  right  upon  one 
who  marries  the  mother  of  a  bastard  child, 
and  receives  the  child  into  his  home  as  a 
member  of  his  family,  to  sue  for  the  death  of 
the  child.  Thornburg  v.  American  Straw- 
board  Co.,  141  Ind.  443. 

In  Dickinson  v.  North  Eastern  R.  Co.,  2  H. 
&  C.  735,  a  bastard  was  held  not  within  a  stat- 
ute giving  an  action  to  children  for  the  death 
of  a  parent. 

But  in  Marshall  v.  Wabash  R.  Co.,  120  Mo. 
281,  it  was  held  that  the  term  "child,"  in  a  stat- 
ute conferring  a  right  of  action  on  the  parent 
for  the  wrongful  death  of  the  child,  applies  to 
a  bastard  so  far  as  to  confer  a  right  of  action 
upon  its  mother.  The  court  said:  "  It  is 
because  of  this  want  of  inheritable  blood  that 
the  words  'child'  and  'children'  in  statutes  relat- 
ing to  descents  and  distributions  are  generally 
held  to  mean  lawful  children  only.  Bent  v. 
St.  Vrain,  30  Mo.  270,  3  Am.  and  Eng.  Encyc. 
OF  Law  230.  *  *  *  This  section  does  not,  it 
is  true,  legitimate  a  bastard,  but  it  concedes 
to  him  inheritable  blood  on  the  mother's  side. 
Instead  of  being  the  son  of  nobody,  as  at  com- 
mon law,  he  has  a  mother  who  is  recognized 
as  such  by  our  laws.  The  duty  of  supporting 
him  rests  upon  her,  and  she  is  entitled  to  his 
services  during  minority.  As  the  chief  and 
principal  incapacity  of  a  bastard  has  been  re- 
moved so  far  as  he  and  his  mother  are  con- 
cerned, there  seems  to  be  no  good  reason  why 
a  statute  which  speaks  of  parents  and  children 
should  not  apply  to  a  mother  and  her  illegiti- 
mate child,  unless  there  is  something  in  the 
statute  or  subject  about  which  it  treats  to 
show  that  it  was  not  intended  to  apply  to  per- 
sons standing  in  that  relation." 

Legitimized  Children.  —  The  term  "  children  " 
embraces  those  born  out  of  lawful  wedlock 
who  are  legitimized  by  the  subsequent  mar- 
riage of  their  parents,  or  by  a  statute  which 
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construed  to  mean  such  as  the  law  recognizes  as  children.  Its  meaning  can- 
not be  so  extended  as  to  mean  illegitimate  children,  except  so  far  as  they  are 
to  be  recognized  by  other  provisions  of  the  statute.1 


provides  that  the  children  of  a  marriage  null 
in  law  should  be  legitimate.  Carroll  v.  Car- 
roll, 20  Tex.  731.  And  see  Drain  v.  Violett,  2 
Bush  (Ky.)  155. 

That  "children"  may  include  illegitimate 
children,  made  legitimate  by  the  marriage  of 
their  parents,  see  Power  v.  Hafley,  85  Ky.  676. 

But  in  Hicks  v.  Smith,  94  Ga.  809,  the  court 
said:  "  The  word  '  children,'  as  a  general 
rule,  means  legitimate  children,  and  will  not 
be  extended  by  implication  so  as  to  embrace 
children  other  than  legitimate,  unless  such 
construction  be  necessary  to  carry  into  effect 
the  manifest  purpose  of  a  testator.  What  is 
the  legal  status  of  this  plaintiff?  Whether  he 
sues  as  the  heir-at-law  of  his  reputed  father, 
or  by  virtue  of  a  supposed  right  as  a  pur- 
chaser under  his  great-grandfather's  will,  he 
cannot  recover,  because  the  estate  to  his 
father  was  limited  by  the  express  terms  of  the 
will  to  enjoyment  by  him  during  his  natural 
life;  at  his  death  the  remainder  interest  in 
fee  was  vested  in  his  children.  *  *  *  We 
have  seen  that  though  he  might  have  been  of 
the  blood  of  Thomas  A.  Parsons,  and  while 
he  was,  at  the  instance  of  his  reputed  father, 
made  legitimate  by  an  appropriate  order  of 
the  court,  yet  that  the  legal  effect  of  such 
judicial  legitimation  was  only  to  so  far  con- 
fer upon  him  a  °tatus  as  a  legitimate  child  as 
to  enable  him  to  inherit  from  his  father.  For 
all  other  purposes  he  was  still  a  bastard.  He 
could  take  by  force  of  the  statute  as  the  heir 
of  his  father,  but  he  could  not  thus  take  as  a 
purchaser  under  the  will  of  his  great-grand- 
father. There  is  nothing  in  the  will  justify- 
ing the  inference  that  it  was  the  intent  of  the 
great-grandfather  to  include  him  as  a  legatee 
thereunder.  His  rights  are  referable  to  strict 
law.  No  presumptions  will  be  indulged  in  his 
favor,  and  we  will  presume  that  the  testator 
intended  to  use  the  word  'children'  with  refer- 
ence to  its  strict  legal  significance,  rather  than 
as  in  its  conventional  sense  it  is  occasionally 
employed." 

The  California  Civil  Code,  in  section  84, 
legitimating  "  children  begotten  before  the 
judgment  "  annulling  a  marriage,  and  in  sec- 
tion 1387,  legitimating  the  issue  of  marriages 
null  in  law,  relates  to  children  born  after  the 
marriage,  and  cannot  be  taken  to  enlarge  the 
meaning  of  section  215,  legitimating  by  a  sub- 
sequent marriage  children  born  before  wed- 
lock. Adams  v.  Adams,  154  Mass.  290.  See 
also  the  title  Legitimacy. 

1.  Succession.  (See  also  the  title  Succession.) 
—  Matter  of  Wardell's  Estate,  57  Cal.  484; 
Orthwein  v.  Thomas,  127  111.  554,  11  Am.  St. 
Rep.  159;  Drain  v.  Violett,  2  Bush  (Ky.)  155; 
Kent  v.  Barker,  2  Gray  (Mass.)  535.  Compare 
Heath  v.  White,  5  Conn.  228;  Dickinson's  Ap- 
peal, 42  Conn.  491. 

It  has  been  held  that  the  word  "children," 
as  used  in  the  statutes  of  descent  and  distribu- 
tion, does  not  comprehend  bastards,  and  that 
an  illegitimate  child  cannot  inherit  from  its 
mother.    Porter  v.  Porter,  7  How.  (Miss.)  106. 

Where  a  statute  provided  that  illegitimate 


children  of  an  unmarried  woman  should  in- 
herit from  the  mother,  and  another  statute  pro- 
vided that  the  property  of  an  intestate  should 
descend  to  the  children,  it  was  held  that  the 
word  "children"  in  the  latter  statute  had  ref- 
erence to  lawful  children  only,  and  that  the 
illegitimate  children  of  a  married  woman  were 
left  subject  to  the  common-law  rule,  and  could 
not  inherit  from  her.  The  court,  per  Sheldon, 
C.  J.,  in  effect  said  that  if  the  statute  had  con- 
tained the  latter  provision  and  nothing  more, 
the  point  urged  by  the  appellant's  counsel  that 
the  rule  of  the  common  law  was  superseded 
by  the  statute  of  descents,  by  which  the  prop- 
erty of  an  intestate  was  made  to  descend  to  and 
among  the  children  and  their  descendants; 
that  the  complainant,  though  illegitimate,  was 
the  child  of  his  mother,  and  was  embraced 
within  the  plain  words  of  the  statute;  that 
there  was  nothing  restricting  the  customary 
meaning  of  the  word  "children"  ;  that  it  should 
be  allowed  to  have  force  and  the  positive  law 
of  the  statute  should  prevail  over  the  common- 
law  rule,  might  have  been  one  worthy  of  con- 
sideration, though  it  is  a  rule  of  construction 
that,  prima  facie,  the  term  "children"  means 
lawful  children  (citing  Dorin  v.  Dorin,  L.  R.  7  H. 
L.  568).  But  the  provision  of  the  statute  that 
the  illegitimate  child  or  children  of  any  single 
or  unmarried  woman  shall  be  deemed  able  and 
capable  in  law  to  inherit  the  estate  of  their  de- 
ceased mother  was  considered  to  be  an  implied 
recognition  of  the  existence  of  the  rule  of  the 
common  law,  and  of  its  being  in  force,  and 
was  an  abrogation  of  it  to  a  certain  extent. 
"  It  shows  the  understanding  of  the  makers  of 
the  statute  that  '  children  '  did  not  embrace 
illegitimate  as  well  as  legitimate  children ;  and 
that,  in  order  that  a  particular  class  of  illegiti- 
mate children,  those  of  any  single  or  unmar- 
ried woman,  might  be  able  to  inherit  from  their 
deceased  mothers,  it  was  necessary  to  go 
further  and  make  an  express  provision  to  that 
effect.  The  general  assembly  have  legislated 
upon  the  very  subject,  expressly  providing  in 
what  cases  illegitimate  children  may  inherit 
from  their  mothers;  and  such  must  be  taken 
as  being  all  the  cases,  and  that,  in  all  other 
cases,  previous  to  the  statute  of  1872,  their  in- 
capacity toinherit  remains  as  at  common  law." 
Blacklaws  v.  Milne,  82  111.  505,  25  Am.  Rep. 
339- 

In  Kentucky  it  has  been  decided  that  in  such 
a  statute  the  word  "children"  is  not  confined  to 
those  born  in  lawful  wedlock,  but  includes  all 
who  are  by  law  capable  of  inheriting;  and  that 
a  bastard  recognized  by  his  father  and  made 
capable  of  inheriting  by  an  act  of  the  legisla- 
ture came  within  the  term.  Drain  v.  Violett, 
2  Bush  (Ky.)  155. 

So  an  illegitimate  child  is  not  within  an  act 
making  provision  for  a  child  or  children  whose 
parent  has  neglected  or  omitted  to  provide  for 
them  in  his  will.  Kent  v.  Barker,  2  Gray 
(Mass.)  535.  Contra,  Matter  of  Wardell's 
Estate,  57  Cal.  484.  See  also  the  title  Succes- 
sion. 

In  an  act  providing  for  the  descent  of  the 
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Adopted  Children. 


CHILD—  CHILDREN. 


Stepchildren. 


"Children  "  Construed  to  Inolude  Bastards.  —  But  "  children  "  may  be  construed  to 
include  bastards  where  it  is  clear  that  the  term  was  used  in  that  larger  sense.1 

VI.  Adopted  Children  —  Stepchildren.  —  The  terms  "  child  "  or  "  chil- 
dren "  usually  include  an  adopted  child.2 


property  of  bastards,  where  it  is  enacted  that 

in  case  of  the  death  of  any  such  illegitimate 
person,  leaving  no  widow,  surviving  husband, 
or  descendants,  then  the  property  and  estate 
of  such  person  shall  descend  to  and  vest  in 
the  mother  and  her  children,"  etc.,  the  term 
"children"  includes  illegitimates.  Rogers  v. 
Weller,  5  Biss.  (U.  S.)  166. 

1.  "Children"  Embracing  Illegitimates.  —  In 
Jit  re  Bryon,  30  Ch.  Div.  112,  it  was  held  that 
under  the  term  "children"  illegitimates  were 
included,  they  being  sufficiently  designated. 

The  word  "child,"  strictly  speaking,  means  a 
legitimate  offspring,  yet  it  has  been  applied  to 
an  illegitimate  offspring.  Wilkinson  v.  Adam, 
1  Ves.  &  B.  422. 

In  the  Illinois  Statute  of  Wills  the  term  "chil- 
dren" was  held  to  be  used  in  the  sense  of  "off- 
spring of  the  mother,"  and  was  not  confined 
to  children  born  in  lawful  wedlock.  Rogers  v. 
Weller,  5  Biss.  (U.  S.)  166. 

In  Connecticut  the  common  law  on  this  sub- 
ject has  been  completely  overthrown,  and  bas- 
tards are  held  to  be  children  of  their  mother. 
Heath  v.  White,  5  Conn.  228;  Hughes  v. 
Knowlton,  37  Conn.  429;  Dickinson's  Appeal, 
42  Conn.  491. 

Examples.  —  A  testatrix  bequeathed  to  A., 
"the  eldest  daughter  of  my  deceased  daughter 
S.,  my  gold  watch."  And  she  bequeathed 
other  property  to  trustees  "  in  trust  for  such 
of  the  children  of  my  said  deceased  daughter 
S.  as  shall  attain  the  age  of  twenty-one  years, 
absolutely,  equally  share  and  share  alike,  the 
shares  of  such  of  them  as  shall  be  daughters 
to  be  for  their  sole  and  separate  use."  S.  had 
two  legitimate  children,  a  son  and  a  daughter, 
and  she  had  also  an  illegitimate  daughter, 
who  was  the  person  spoken  of  in  the  will  as 
"A.,  the  eldest  daughter  of  S."  It  was  held 
that  there  was  a  sufficient  indication  of  an 
intention  that  A.  should  be  included  in  the 
description  of  the  "children  of  S."  In  re 
Humphries,  24  Ch.  Div.  691. 

A  manifest  intention  to  include  illegitimates 
in  the  designation  of  children  was  held  to  ap- 
pear in  a  case  where  the  mother  of  the  children 
mentioned  had  only  illegitimate  children,  she 
having  gone  through  the  ceremony  of  mar- 
riage with  the  husband  of  her  deceased  sister, 
and  having  had  all  her  children  by  him.  Hill 
'o.  Crook,  L.  R.  6  H.  L.  265. 

Where  the  testator  makes  a  devise  to  the 
children  of  a  person  who  died  before  the  will 
was  made,  leaving  only  one  legitimate  child 
and  one  illegitimate  child,  it  was  held  that  the 
illegitimate  child  took.  Gill  v.  Shelley,  2  Russ. 
<&  M.  336. 

A  testatrix  devised  property  to  her  daughter, 
free  from  the  control  of  her  husband  for  and 
during  her  life,  and  at  her  death  to  all  the  chil- 
dren of  her  body,  share  and  share  alike.  At 
the  time  the  will  was  made  the  daughter  had 
two  children  living  by  a  deceased  husband,  and 
•she  was  living  with  a  man  who  had  an  undi- 
vorced  wife,  but  to  whom  she  was  married,  and 
by  whom  she  had  children.    It  was  held  that 


the  word  "children"  included  the  illegitimate 
children.  The  court  said:  "  The  words  used 
are  themselves  significant  —  'all  the  children  of 
her  body.'  At  the  time  these  words  were  writ- 
ten to  express  the  intention  of  the  testatrix, 
there  had  been  born  of  the  body  of  her  daugh- 
ter two  children  by  a  former  marriage  who 
are  the  defendants  and  appellants,  and  four 
children  who  are  plaintiffs,  and  who  were  the 
result  of  that  cohabitation  between  her  and  S. 
T.  Bostick  the  illegality  of  which  is  set  out  in 
the  agreed  facts.  The  testatrix,  at  the  time 
she  executed  the  will,  was  living  in  the  house 
with  her  daughter  and  this  man,  towards 
whom  that  daughter  stood  in  the  relation  of  a 
wife  in  fact,  if  not  in  law.  An  officer  of  the 
law,  under  a  duly  issued  license,  had  solem- 
nized a  marriage  between  them.  She  speaks  in 
the  will  of  the  husband  of  her  daughter,  evi- 
dently meaning  this  man,  to  whom  she  no 
doubt  considered  her  daughter  lawfully  united. 
Considered  in  the  light  of  the  surrounding 
circumstances  when  it  was  made,  we  must 
conclude  that  there  should  not  be  applied  to 
the  interpretation  of  this  will  that  rigid  rule  " 
of  construction  which  excludes  bastards  from 
the  term  "children."  Sullivan  v.  Parker,  113 
N.  Car.  301.  See  also  Howell  v.  Tyler,  91  N. 
Car.  207. 

Bastards  are  generally  admitted  to  take  as  a 
class  where  they  are  the  only  children  and 
have  acquired  the  name  of  children  by  reputa- 
tion. Beachcroft  v.  Beachcroft,  1  Madd.  430; 
Hill  v.  Crook,  L.  R.  6  H.  L.  265.  And  it  seems 
also  where  there  are  legitimate  children  and 
the  mother  is  named.  Wilkinson  v.  Adam,  1 
Ves.  &  B.  422.  A  bastard  cannot  acquire  such 
a  reputation  before  birth.  Under  a  bequest 
"to  such  child  or  children"  as  A.  "may  happen 
to  be  encietite  of  by  me,"  a  child  of  which  she 
was  at  the  time  pregnant  cannot  take;  non 
constat  that  it  was  by  him.  Earle  v.  Wilson,  17 
Ves.  Jr.  528. 

Where  a  testator  left  property  to  "  my  be- 
loved wife  C.,"  and  after  her  death  to  "my  then 
surviving  children,"  and  after  his  death  a 
woman,  J.,  claimed  to  have  been  married  to 
him  before  C,  and  brought  suit  for  dower  and 
recovered,  it  was  held  that  the  term  "children" 
in  the  will  only  included  those  by  C,  and  not 
those  by  J.  Gelston  v.  Shields,  16  Hun  (N.  Y.) 
143,  78  N.  Y.  275. 

Same  —  Bachelor's  Will.  —  In  the  will  of  a 
bachelor  "children"  has  been  held  to  mean  his 
illegitimate  children,  as  he  can  have  no  other. 
Clifton  v.  Goodbun,  L.  R.  6  Eq.  278. 

2.  Adopted  Children.  — Powers'.  Hafley,  S5  Ky. 
676;  Stanley  v.  Chandler,  53  Vt.  624;  Keegan 
v.  Geraghty,  101  111.  40.  See  generally  the 
titles  Adoption  of  Children,  vol.  1,  p.  126; 
Succession;  Wills. 

An  adopted  child  would  fall  within  the  term 
"children"  where  there  is  no  other  person  that 
answers  that  description.  Martin  v.  vEtna  L. 
Ins.  Co.,  73  Me.  27. 

Adopted  Child  —  Collateral  Inheritance.  (See 
also  the  title  Succession  Taxes.)  —  In  Matter 
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Definitions. 


VII.  PAROL  EVIDENCE.  —  The  question  of  the  admissibility  of  parol  evidence 
will  receive  full  treatment  elsewhere  in  this  work.1  In  the  note  below  are 
given  a  few  cases  on  the  question  of  its  admissibility  to  explain  the  term 
""  children."  8 

CHILDISH.    (See  also   the  titles   Insanity;   Undue   Influence.)  — 
*■  Childish"  means  betraying  simplicity  or  weakness  of  mind.3 
CHIMNEY.  —  See  note  4. 


of  Miller,  no  N.  Y.  216,  it  was  held  that  the 
word  "children,"  in  the  New  York  Collateral 
Inheritance  Tax  Act  of  1885,  did  not  include  an 
adopted  child. 

Wills. — A  devise  to  children  was  held  not  to 
include  adopted  children,  although  the  parent 
named  had  none  other.  Schafer  v.  Eneu,  54 
Pa.  St.  304.  It  was  held  otherwise  in  Sewall 
■v.  Roberts,  115  Mass.  262,  where  an  adopted 
child  was  held  to  come  within  the  word  "chil- 
dren" used  in  a  deed  made  many  years  before 
the  adoption,  a  statute  having  endowed  such 
a  child  with  all  the  "  legal  consequences  and 
incidents  of  the  natural  relation  of  parents  and 
children."  And  an  adopted  child  is  entitled  to 
the  proceeds  of  a  life  policy  payable  to  the  wife 
of  the  insured,  if  she  survive  him,  otherwise  to 
their  children.  Martin  v.  ^Etna  L.  Ins.  Co.,  73 
Me.  25. 

In  Russell  v.  Russell,  84  Ala.  48,  it  was  held 
that  an  adopted  child  did  not  take  under  the 
term  "  children  "  in  a  will,  where  the  child 
was  adopted  after  the  will  was  made.  The 
court  said:  "  Though  by  adoption  he  is  treated 
'as  a  child,'  he  is  not  the  child  of  the  tes- 
tator, and  it  is  manifest  he  was  not  in  con- 
templation when  the  testator  made  his  will. 
Com.  v.  Nancrede,  32  Pa.  St.  389;  Schafer  v. 
Eneu,  54  Pa.  St.  304;  Thompson  v.  McDonald, 
2  Dev.  &  B.  Eq.  (N.  Car.)  463." 

Stepchildren.  (See  also  Stepchild.)  —  The 
term  "  children  "  in  a  will  does  not  include 
stepchildren.  It  is  confined  to  persons  of  the 
blood  of  the  testator  or  the  one  named  as 
parent.  This  rule  may  be  controlled  by  a 
manifest  intention  to  the  contrary.  Matter  of 
Hallet,  8  Paige  (N.  Y.)  375;  Barnes  v.  Greenze- 
bach,  1  Edw.  Ch.  (N.  Y.)4i;  Lawrence  v.  Heb- 
bard,  I  Bradf.  (N.  Y.)  252. 

In  Thornburg  v.  American  Strawboard  Co., 
141  Ind.  443,  the  court  said:  "The  word 
4  father,'  therefore,  does  not  mean  stepfather; 
nor  does  the  word  'child'  mean  stepchild,  even 
when  the  same  is  used  in  wills,  where  the  rules 
of  construction  are  not  so  strict  as  those  gov- 
erning the  section  of  the  statute  in  contro- 
versy. 11  Am.  and  Eng.  Encyc.  of  Law,  p, 
870;  3  Am.  and  Eng.  Encyc  ok  Law,  p.  230; 
8  Am.  and  Eng.  Encyc.  of  Law,  p.  1412,  note 
2;  Shearman  v.  Angel,  Bailey  Eq.  (S.  Car.)  357; 
Porter  v.  Porter,  7  How.  (Miss.)  106." 

For  a  case  in  which  "  grandchildren"  was 
held  to  include  the  children  of  a  stepdaughter 
see  Cutter  v.  Doughty,  7  Hill  (N.  Y.)  310.  The 
court  in  that  case  declared  that  the  testator 
had  virtually  declared  that  such  was  his  mean- 
ing. 

A  bequest  to  the  testator's  "  nieces  and 
nephews,  children  of  the  late  W.  H.  S.,"  was 
held  not  to  include  a  stepchild  of  said  W.  H. 
S.,  although  she  was  also  the  testator's  niece,  no 


reason  being  shown  for  departing  from  the 
usual  meaning  of  the  word  "children,"  and  no 
claim  being  made  by  such  stepchild  or  any- 
one in  privity  with  her.  Sydnor  v.  Palmer, 
29  Wis.  226. 

1.  See  the  title  Parol  Evidence. 

2.  Parol  Evidence.  — A  legatee  need  not  be 
named  in  order  that  effect  be  given  to  the  be- 
quest; it  is  sufficient  that  he  be  so  described  as 
to  identify  him.  A  bequest  being  to  the  "  chil- 
dren "  of  a  testator,  it  may  be  shown  by  parol 
who  such  children  are.  Such  description  is  a 
latent  ambiguity,  and  explainable  by  parol. 
Cheney  v.  Selman,  71  Ga.  3S4.  See  the  title 
Ambiguity,  vol.  2,  p.  287. 

Same — Bastards. — Parol  evidence  to  show  that 
by  "  children  "  illegitimate  children  were 
meant.  Beachcroft  v.  Beachcroft,  I  Madd.  430. 
In  re  Bryon,  30  Ch.  Div.  112,  extrinsic  evi- 
dence was  admitted  to  show  that  by  "  chil- 
dren "  illegitimate  children  were  meant. 

But  it  has  been  held  that  extrinsic  evidence 
is  not  admissible  to  show  the  testator's  inten- 
tion to  include  bastards  in  the  general  desig- 
nation. Gardner  v.  Heyer,  2  Paige  (N.  Y.)  11; 
Shearman  v.  Angel,  Bailey  Eq.  (S.  Car.)  351, 
23  Am.  Dec.  166.  In  the  latter  case  cited  the 
legitimate  half-brothers  and  sisters  of  the 
testator,  who  was  himself  a  bastard,  took 
to  the  exclusion  of  his  full  sister,  also  a 
bastard. 

Parol  Evidence  —  "  Children  "  does  Not  Include 
Grandchildren.  —  In  Russell  v.  Russell,  64  Ala. 
500,  it  was  held  that  the  term  "children"  did 
not  include  grandchildren,  and  that  where  the 
beneficiaries  in  a  policy  of  insurance  were  de- 
scribed as  the  children  of  the  assured,  parol 
evidence  was  not  admissible  to  show  that  a 
grandchild  was  intended  to  be  included.  See 
also  Continental  L.  Ins.  Co.  v.  Webb,  54  Ala. 
688. 

3.  Mulloy  v.  Ingalls,  4  Neb.  120.  In  that 
case  the  court  said:  "  The  term  childish  cer- 
tainly expresses  a  degree  of  reason  or  intelli- 
gence, and  while  this  witness  may  have  be- 
lieved it  was  of  a  very  low  degree,  others 
might  have  greatly  differed  from  her  opinion 
and  placed  it  much  higher,  hence  we  see  the 
necessity  and  the  correctness  of  the  rule,  that 
there  is  no  grade  of  understanding  between 
the  highest  and  lowest  which  incapacitates  a 
person  from  making  a  contract,  when  no  fraud 
is  proven.  In  this  case,  neither  fraud,  delu- 
sion, nor  undue  influence  was  set  up  as  ground 
of  defense,  or  attempted  to  be  proved.  Indeed, 
there  is  not  the  slightest  proof  tending  to  show 
that  any  artifice,  improper  influence  or  fraud 
was  practiced  on  this  defendant  to  induce  her 
at  the  time  to  execute  the  instrument." 

4.  Burglary.  —  Getting  into  a  chimney  of  a 
house,  with  intent  to  steal,  was  held  a  suffi- 
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Definitions. 


CHINA.  —  rorcelain.1 
CHINESE.  —  See  the  titles  CHINESE 
Law;  Civil  Rights;  Citizenship. 

ci»nt  breaking  and  entering  to  constitute  bur- 
glary. The  court  said:  "  There  is  no  error 
in  the  record.  A  chimney  is  a  necessary 
opining,  and  needs  protection.  It  is  a  part  of 
the  dwelling-house,  and  as  much  closed  as  the 
nature  of  things  will  admit.  Hence,  getting 
into  the  chimney  of  a  house,  with  intent  to 
steal,  is  a  sufficient  breaking  and  entering  to 
constitute  burglary,  though  the  party  does  not 
enter  any  of  the  rooms  of  the  house.  I  Hawk. 
P.  C.  book  I,  c.  17,  §  6,  and  note;  I  Hale's  P. 
C.  552,  note  7;  Rex  v.  Brice,  R.  &  R.  450; 

I] 


Exclusion  Acts;  Contract  Labor 


Rex  v.  Spriggs,  1  M.  &  Rob.  357;  1  Bishop's 
Cr.  L.,  §  190;  i  Russell  on  Crimes,  788: 
Wharton's  Cr.  Law,  §  1550;  1  Bennett  & 
Head's  Leading  Cr.  Cases,  531."  Donohoo  v. 
State,  36  Ala.  281.  See  also  the  title  Bur- 
glary, ante. 

1.  Revenue  Laws.  (See  the  title  Revenue 
Laws.) —  Pictures  painted  by  hand  on  porce- 
lain are  to  be  classified  under  acts  imposing 
import  duties,  not  as  decorated  china  or  por- 
celain, but  as  paintings.  Arthur  v.  Jacoby,. 
103  U.  S.  677. 
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L  Origin  and  Nature,  iioi. 
n  Power  to  Exclude,  i  102. 
m.  To  Whom  Applicable,  1103. 
IV.  Certificate  of  Residence,  1104. 

V.  Imprisonment  and  Deportation,  i  104. 
VI.  Re  admission,  i  105. 
VTL  Forfeiture  of  Vessel,  i  105. 

CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
titles  ALIENS,  vol.  2,  p.  64;  CITIZENSHIP;  CONSTITUTIONAL 
LAW ;  DUE  PROCESS  OF  LAW;  TREATIES. 

I.  Origin  and  Nature.  —  The  First  Treaty  between  the  United  States  and  the 
Empire  of  China  was  concluded  on  the  3d  day  of  July,  1844,  and  ratified  in 
December  of  the  following  year;1  and  stipulated,  among  other  things,  that 
there  should  be  a  "  perfect,  permanent,  universal  peace,  and  a  sincere  and 
cordial  amity,"  between  the  two  nations. 

A  New  Treaty  was  concluded  with  the  Chinese  government  in  June,  1858,  and 
ratified  in  August  of  the  following  year.  It  reiterated  the  pledges  of  peace 
and  friendship  between  the  two  nations,  renewed  the  promise  of  protection  to 
all  citizens  of  the  United  States  in  China,  and  stipulated  for  security  to  Chris- 
tians in  the  profession  of  their  religion.2 

Buriingame  Treaty. —  In  1 868,  additional  articles  to  the  treaty  of  1858  were 
agreed  upon,  and  were  duly  ratified  in  November,  1869. 3  These  additional 
articles  in  terms  provided  for  the  migration  and  emigration  of  the  citizens  of 
the  two  countries. 

California  Convention.  —  In  1 878,  the  convention  which  framed  the  present 
Constitution  of  California,  being  in  session,  took  up  the  subject  of  Chinese 
exclusion,  and  memorialized  Congress  upon  it,  setting  forth  that  the  presence  of 
Chinese  laborers  in  such  large  numbers  had  a  baneful  effect  upon  the  material 
interests  of  the  state,  and  that  the  immigration  was  a  menace  to  civilization; 
that  they  retained  the  habits  and  customs  of  their  own  country,  and,  in  fact, 
constituted  a  Chinese  settlement  within  the  state  without  any  interest  in  the 
country  or  its  institutions. 

Commission  of  1880.  — The  urgent  and  constant  prayers  for  relief  induced  Con- 
gress to  send  a  commission  to  China  to  act  with  the  United  States  minister 
there,  and,  as  a  result  of  the  negotiation,  the  supplementary  treaty  of  Novem- 
ber 17,  1880,  was  concluded  and  ratified.  *  By  this  treaty  the  government  of 
China  agreed  that,  notwithstanding  the  stipulations  of  former  treaties,  the 
United  States  might  regulate,  limit,  or  suspend  the  coming  of  Chinese 
laborers,  or  their  residence  in  the  United  States,  without  absolutely  forbidding 
it,  whenever  the  interest  of  the  country,  or  any  part  of  it,  might  require  such 
action. 

1.  8  U.  S.  Stat,  at  L.  592.  3.  [6  U.  S.  Stat,  at  L.  739. 

2.  12  U.  S.  Stat,  at  L.  1023.  4.  22  U.  S.  Stat,  at  L.  826. 
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Power  to  Exclude. 


Act  of  1882.  —  On  the  6th  day  of  May,  1882,  an  act  of  Congress  to  carry  the 
supplementary  treaty  into  effect  was  approved.1 

Act  of  1884.  —  In  1884,  owing  to  the  great  embarrassment  which  attended 
the  enforcement  of  this  act,  from  the  suspicious  nature  of  the  testimony  offered 
to  establish  the  residence  of  the  parties,  Congress  passed  an  amendatory  act  to 
restrict  the  evidence  receivable.*  This  act  declared  that  the  certificate  which 
the  laborer  must  obtain  should  be  the  only  evidence  permissible  to  establish 
his  right  of  re-entry  into  the  United  States. 

Act  of  1888.  —  To  prevent  the  possibility  of  the  policy  of  excluding  Chinese 
laborers  being  evaded,  a  supplementary  act  was  passed  in  1888. 3 

Geary  Act.  —  On  May  25,  1 892,  another  act  was  passed,  which  continued  for 
ten  years  all  laws  regulating  the  exclusion  of  Chinese,4  and  provided,  among 
other  things,  for  the  removal  of  Chinese  illegally  in  the  United  States,5  and 
for  arrest  on  failure  to  obtain  a  certificate.® 

McCreary  Act.  —  An  act  was  passed  7  November  3,  1893,  amendatory  of  the 
Geary  Act,  and  it  is  but  another  step  in  legislation  to  regulate  and  restrict  the 
coming  of  Chinese  laborers  into  the  United  States. 

II.  Power  to  Exclude  —  incident  of  sovereignty.  —  The  power  of  exclusion  of 
foreigners  is  an  incident  of  sovereignty  belonging  to  the  government  of  the 
United  States,  and,  as  a  part  of  the  sovereign  powers  delegated  by  the  Con- 
stitution, the  right  to  its  exercise  at  any  time  when,  in  the  judgment  of  the 
government,  the  interests  of  the  country  require  it,  cannot  be  granted  away  or 
restrained  on  behalf  of  any  one.8 

Self -Preservation.  —  The  exclusion  of  paupers,  criminals,  and  persons  afflicted 
with  incurable  diseases,  is  only  an  application  of  the  power  to  particular  classes 
of  persons  whose  presence  is  deemed  injurious  or  a  source  of  danger  to  the 
country.    The  power  of  exclusion  is  involved  in  the  right  of  self-preservation.9 

limitations  —  Consent.  —  The  jurisdiction  of  a  nation  within  its  own  territory 
is  necessarily  exclusive  and  absolute.  It  is  susceptible  of  no  limitations  not 
imposed  by  itself.  Any  restriction  upon  it  deriving  validity  from  an  external 
source  would  imply  a  diminution  of  its  sovereignty,  and  the  investment  of  that 
sovereignty  to  the  same  extent  in  that  power  which  could  impose  such  restric- 
tion. All  exceptions  to  the  full  and  complete  power  of  a  nation  within  its  own 
territories  must  be  traced  up  to  the  consent  of  the  nation  itself.  They  can 
flow  from  no  other  legitimate  source.10 

How  the  Power  of  Exclusion  Exercised  by  Federal  Government.  —  It  is  an  accepted 
maxim  of  international  law,  that  every  sovereign  nation  has  the  power,  as. 
inherent  in  sovereignty,  and  essential  to  self-preservation,  to  forbid  the  entrance 
of  foreigners  within  its  dominions,  or  to  admit  them  only  in  such  cases  and 
upon  such  conditions  as  it  may  see  fit  to  prescribe.  In  the  United  States 
this  power  is  vested  in  the  national  government,  to  which  the  Constitution  has 
committed  the  entire  control  of  international  relations,  in  peace  as  well  as  in 
war.  It  belongs  to  the  political  department  of  the  government,  and  may  be 
exercised  either  through  treaties  made  by  the  President  and  Senate,  or  through 
statutes  enacted  by  Congress.11 

Right  to  Expel.  —  The  right  of  a  nation  to  expel  or  deport  foreigners  who 
have  not  been  naturalized  or  taken  any  steps  towards  becoming  citizens  of  the 
country,  is  as  absolute  and  unqualified  as  the  right  to  prohibit  and  prevent 
their  entrance  into  the  country.12 

1.  22  U.  S.  Stat,  at  L.  58.  stitutional  power  of  Congress  to  deport  Chinese 

2.  23  U.  S.  Stat,  at  L.  115,  c.  220.  unlawfully  in  the  United  States,  and  to  com- 

3.  25  U.  S.  Stat,  at  L.  504,  c.  1064.  mit  the  enforcement  of  the  law  to  executive 

4.  27  U.  S.  Stat,  at  L.  25.  officers.    Wong  Wing  v.  U.  S.,  163  U.  S.  235. 

5.  27  U.  S.  Stat,  at  L.  25.  9.  Chinese  Exclusion  Case,  130  U.  S.  608. 

6.  27  U.  S.  Stat,  at  L.  25.  10.  The  Schooner  Exchange  v.  M'Faddon,  7 

7.  28  U.  S.  Stat,  at  L.  7.  Cranch  (U.  S.)  116. 

8.  Chinese  Exclusion  Case,  130  U.  S.  609.  11.  Nishimura  Ekiu  v.  U.  S.,  142  U.  S.  659. 
Constitutional  Power.  —  It  is  within  the  con-  12.  Fong  Yue  Ting  v.  U.  S.,  149  U.  S.  707. 
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III.  To  Whom  Applicable — Laborers.  —  The  Chinese  Exclusion  Acts,  so 
called,  apply  to  Chinese  laborers,  and  make  it  unlawful  for  them  to  come,  or, 
having  come,  to  remain,  within  the  United  States.1  They  operate  upon  two 
classes  —  one  consisting  of  those  who  come  into  the  country  with  its  consent ; 
the  other,  of  those  who  have  come  into  the  United  States  without  its  consent 
and  in  disregard  of  law.2 

Privileged  Classes.  —  Though  these  acts  do  not  apply  to  those  who  come  into 
the  United  States  for  purposes  of  teaching,  study,  mercantile  transactions, 
travel,  or  curiosity,3  they  prohibit  the  admission  of  Chinese  persons  to  citizen- 
ship,4 but  they  do  not  purport  to  exclude  the  descendants  of  Chinese  persons 


1.  Persons  within  the  Acts.  —  22  U.  S.  Stat,  at 
L.  58;  27  U.  S.  Stat,  at  L.  25. 

The  Act  of  1888,  by  express  provision, 
operated  upon  all  within  its  terms  from  the 
moment  it  was  approved  by  the  President  and 
became  a  law,  and  is  applicable  to  all  Chinese 
laborers  who  had  left  the  United  States  and 
had  not  returned  and  arrived  in  the  United 
States  before  its  passage.  In  re  Chae  Chan 
Ping,  36  Fed.  Rep.  432. 

Gamblers  —  Highbinders.  —  The  words  "  Chi- 
nese laborers,"  employed  in  the  treaty  be- 
tween the  United  States  and  China  of  1880,  22 
U.  S.  Stat,  at  L.  826,  are  not  limited  to  those 
who  do.  hard,  manual  work,  but  are  broad 
enough  in  their  true  meaning  and  intent  to 
include  Chinese  gamblers  and  highbinders; 
and  it  is  manifest  that  Congress  in  passing  the 
Geary  Act,  27  U.  S.  Stat,  at  L.  25,  did  not  use 
the  words  "Chinese  laborers"  in  any  narrower 
sense  than  were  the  same  words  employed  in 
the  treaty  under  which  it  was  legislating. 
U.  S.  v.  Ah  Fawn,  57  Fed.  Rep.  591.  See  also 
the  second  note  following. 

2.  Wong  Wing  v.  U.  S.,  163  U.  S.  235. 
Departure  from  the   United   States.  —  Where 

Chinese  subjects  leave  one  American  port  for 
another,  upon  a  through  passage  upon  an 
American  vessel,  without  any  intention  of 
landing  in  any  foreign  country,  and,  in  fact, 
without  leaving  the  vessel,  they  are  at  all  times 
within  the  jurisdiction  of  the  United  States,  and 
have  not  departed  from  it  within  the  meaning 
of  the  Chinese  Exclusion  Act  of  1888.  ///  re 
Tong  Wah  Sick,  36  Fed.  Rep.  440. 

In  the  case  of  In  re  Jack  Sen,  36  Fed.  Rep. 
441,  the  petitioners  were  ten  Chinese  laborers, 
subjects  of  the  Emperor  of  China.  They  had 
been  residents  of  the  United  States  for  many 
years.  On  August  29th  they  shipped,  at  the 
port  of  San  Francisco,  as  a  part  of  the  crew 
of  an  American  vessel.  The  vessel  sailed  for 
Panama,  and  returned  to  San  Francisco  on 
October  21,  1888.  The  petitioners  had  not 
landed  in  any  foreign  land.  The  collector  of 
the  port  at  San  Francisco  refused  to  permit 
them  to  land,  on  the  ground  that  they  had  de- 
parted from  the  country  and  were  excluded 
by  the  Act  of  October  1,  1888.  The  court  held 
that  the  petitioners  had  not  departed  from  the 
United  States  within  the  meaning  of  the  act 
requiring  all  "  departing  "  Chinese  to  obtain 
the  specified  certificate  as  the  only  evidence  of 
right  to  return. 

Conclusive  of  Right  of  Entry.  —  Where  a 
federal  court  discharges  on  habeas  corpus 
proceedings  a  Chinese  immigrant  detained  on 
board  a  vessel,  pursuant  to  the  decision  of  the 
collector  of  the  port,  this  judgment  is  conclu- 


sive of  the  right  of  entry.  U.  S.  v.  Chung 
Shee,  76  Fed.  Rep.  951. 

3.  U.  S.  v.  Ah  Fawn,  57  Fed.  Rep.  596. 
Merchants  within  the  Meaning  of  the  McCreary 

Act  of  1893.  —  A  merchant  is  a  person  engaged 
in  buying  and  selling  merchandise,  at  a  fixed 
place  of  business,  which  business  is  conducted 
in  his  name,  and  who,  during  the  time  he 
claims  to  be  engaged  as  a  merchant,  does  not 
engage  in  the  performance  of  any  manual 
labor  except  such  as  is  necessary  in  the  con- 
duct of  his  business  as  such  merchant.  28  U. 
S.  Stat,  at  L.  8,  §  2. 

In  order  to  be  excepted  from  the  operation  of 
the  Geary  Act,  within  the  definition  of  §  2  of 
the  McCreary  Act,  the  interest  of  the  merchant 
must  be  real,  and  appear  in  the  business  and 
partnership  articles  in  his  own  name,  though 
it  is  not  necessary  for  his  name  to  appear  in 
the  firm  designation.  Lee  Kan  v.  U.  S.,  62 
Fed.  Rep.  914.  See  U.  S.  v.  Loo  Way,  68 
Fed.  Rep.  475. 

Where  a  Chinese  member  of  a  trading  firm 
lives  in  a  store  with  several  other  mem- 
bers, doing  housework  for  them,  he  is  not  a 
laborer  within  the  meaning  of  the  Geary  and 
McCreary  Acts.  U.  S.  v.  Sun,  76  Fed.  Rep. 
450. 

Wife  of  Merchant.  —  Where  a  Chinese  woman, 
married  according  to  the  laws  of  China  to  a 
Chinese  merchant  domiciled  and  doing  busi- 
ness in  the  United  States,  comes  thereto  by 
the  advice  and  direction  of  her  husband,  she 
does  not  belong  to  any  class  of  persons  wiihin 
the  Exclusion  Acts  of  Congress,  and  is  entitled 
to  land,  there  being  no  evidence  that  the 
woman  is  a  prostitute.  In  re  Lum  Lin  Ying, 
59  Fed.  Rep.  682. 

Chinese  Peddler.  —  Where  a  Chinese  peddler 
ceased  peddling  and  became  a  member  of  a 
trading  firm  prior  to  the  Act  of  1893,  he  is  not 
liable  to  be  deported  as  a  laborer  for  want  of 
registration.  U.  S.  v.  Mark  Ying,  76  Fed.  Rep. 
450. 

Restaurant  Proprietor.  —  A  restaurant  pro- 
prietor is  a  laborer,  and  not  a  merchant,  within 
the  Exclusion  Acts.  In  re  Ah  Yow,  59  Fed. 
Rep.  561. 

Burden  of  Proof.  —  The  burden  of  proof  of 
lawful  right  to  remain  in  the  United  States  is 
upon  the  Chinese  person,  or  person  of  Chinese 
descent,  charged  with  being  unlawfully  in 
this  country.  And  the  fact  that  the  Geary  Act 
so  provides  does  not  render  the  act  violative 
of  the  Federal  Constitution.  U.  S.  v.  Wong 
Dep  Ken,  57  Fed.  Rep.  208;  In  re  Sing  Lee, 
54  Fed.  Rep.  334.  Sec  also  the  first  note  to 
this  subdivision. 

4.  22  U.  S.  Stat,  at  L.  61,  c.  126,  §  14. 


1 103 


Volume  V. 


Imprisonment  and 


CHINESE  EXCLUSION  ACTS. 


Deportation. 


born  within  the  jurisdiction  of  the  United  States.1 

IV.  Certificate  of  Residence.  —  It  is  requisite  that  all  Chinese  laborers 
within  the  limits  of  the  United  States,  who  were  entitled  to  remain  therein 
before  the  passage  of  the  Geary  Act,  as  amended  by  the  McCreary  Act,  should 
obtain  from  the  collector  of  internal  revenue  a  certificate  of  residence.2 

Certificate  for  Persons  Not  Laborers.  —  Any  Chinese  person  who  is  not  a  laborer, 
and  who  has  a  right  to  be  and  to  remain  within  the  United  States,  is  entitled 
to  a  certificate  as  evidence  of  such  right.3 

V.  IMPRISONMENT  AND  DEPORTATION  —  Detention  or  Temporary  Confinement.  — 
Detention  or  temporary  confinement,  as  a  part  of  the  means  necessary  to 
give  effect  to  the  exclusion  or  expulsion  of  Chinese  aliens,  is  valid,  such 
detention  not  being  imprisonment  in  a  legal  sense.4 

Imprisonment  at  Hard  Labor.  —  But  that  portion  of  the  Geary  Act  providing 
for  the  imprisonment  at  hard  labor,  for  a  period  of  not  exceeding  one  year,  of 
any  Chinese  person,  or  person  of  Chinese  descent,  convicted  and  adjudged  by  a 
commissioner  to  be  not  lawfully  entitled  to  be  or  remain  in  the  United  States, 
is  clearly  violative  of  the  provisions  of  the  Federal  Constitution  guaranteeing 
to  persons  prosecuted  criminally  by  the  federal  government  the  right  of  trial 
by  jury  and  certain  other  rights.5 

Deportation.  —  All  Chinese  laborers  found  within  the  jurisdiction  of  the 
United  States  who  have  not  a  certificate  of  residence  are  deemed  to  be  unlaw- 
fully within  the  United  States,  and  may  be  entered  into  custody  for  deporta- 
tion and  be  deported,6  unless  it  can  be  clearly  shown  to  the  satisfaction  of  the 
United  States  judge  before  whom  the  person  is  brought  that  such  person  has 
been  unable  to  procure  his  certificate  by  reason  of  accident,  sickness,  or  other 
unavoidable  cause.7 


1.  In  re  Yung  Sing  Hee,  36  Fed.  Rep.  437. 
Persons  Born  in  the  United  States.  —  Persons 

born  in  the  United  States,  of  Chinese  parents, 
who  are  not  engaged  in  any  diplomatic  or 
official  capacity  under  the  emperor  of  China, 
are  citizens  of  the  United  States,  and  the  Ex- 
clusion Acts  do  not  apply  to  them.  Gee  Fook 
Sing  v.  U.  S.,  49  Fed.  Rep.  146;  Lem  Hing 
Dun  v.  U.  S.,  49  Fed.  Rep.  148;  Lem  Hing 
Dun  v.  U.  S.,  7  U.  S.  App.  31;  In  re  Wong 
Kim  Ark,  71  Fed.  Rep.  382.  See  also  the  title 
Citizenship. 

2.  Geary  Act  of  1892,  27  U.  S.  Stat,  at  L. 
25  ;  McCreery  Act  of  1893,  28  U.S.  Stat,  at  L.  7. 

Contents  of  Certificate.  —  The  certificate  should 
contain  the  photograph,  name,  age,  local  resi- 
dence, and  occupation  of  the  applicant,  and 
such  other  description  as  the  secretary  of  the 
treasury  may  from  time  to  time  require.  27 
U.  S.  Stat,  at  L.  26;  28  U.  S.  Stat,  at  L.  8. 

Duplicate.  —  A  duplicate  certificate  must  be 
filed  in  the  office  of  the  collector  of  internal 
revenue  of  the  district  within  which  the  appli- 
cation is  made.  27  U.  S.  Stat,  at  L.  26;  28 
U.  S.  Stat,  at  L.  8. 

Arrest  on  Failure  to  Obtain  Certificate.  —  Any 
Chinese  laborer  found  within  the  jurisdiction 
of  the  United  States  without  a  certificate  of 
residence  is  deemed  to  be  unlawfully  within 
the  United  States,  and  may  be  arrested.  27 
U.  S.  Stat,  at  L.  25;  28  U.  S.  Stat,  at  L.  7. 

Who  May  Arrest.  —  The  arrest  may  be  made 
by  any  United  States  customs  official,  col- 
lector of  internal  revenue  or  his  deputies,  or 
by  a  United  States  marshal  or  his  deputies. 
27  U.  S.  Stat,  at  L.  25;  28  U.  S.  Stat,  at  L.  7. 

Lost  Certificates.  —  In  cases  where  it  appears 
that  the  Chinaman  has  procured  a  certificate 
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which  has  been  lost  or  destroyed,  he  should  be 
detained  and  judgment  suspended  a  reason- 
able time  to  enable  him  to  procure  a  duplicate 
from  the  officer  granting  the  original  one.  27 
U.  S.  Stat,  at  L.  25;  28  U.  S.  Stat,  at  L.  7. 

Forging  Certificates.  —  Any  person  who 
falsely  alters  or  substitutes  any  name  for  the 
name  written  in  a  certificate,  or  knowingly 
utters  any  forged  or  false  certificate,  or  falsely 
personates  any  person  named  in  the  certificate, 
is  guilty  of  a  misdemeanor.  27  U.  S.  Stat,  at 
L.  26. 

Certificate  Not  to  Issue  to  Chinese  Person  Con- 
victed of  Felony.  —  No  Chinese  person  who  has 
been  convicted  of  a  felony  in  any  court  of  a 
state  or  territory,  or  of  the  United  States, 
should  be  allowed  to  register.  28  U.  S.  Stat, 
at  L.  8. 

3.  27  U.  S.  Stat,  at  L.  26. 

4.  Wong  Wing  v.  U.  S.,  163  U.  S.  235. 

See  also  In  re  Sing  Lee,  54  Fed.  Rep.  334; 
U.  S.  v.  Hing  Quong  Chow,  53  Fed.  Rep.  233. 

5.  Wong  Wing  v.  U.  S.,  163  U.  S.  228;  U.  S. 
v.  Wong  Dep  Ken,  57  Fed.  Rep.  206. 

6.  28  U.  S.  Stat,  at  L.  7. 

To  What  Country  Returned.  —  A  Chinese  per- 
son being  convicted  of  being  unlawfully  in  the 
United  States,  and  it  being  shown  by  the  evi- 
dence that  he  entered  the  United  States  from 
Canada,  having  been  in  that  country  for  a 
time  prior  to  his  entry,  he  should  be  returned 
to  Canada  under  the  act  providing  that  such 
person  shall  be  removed  to  "  the  country 
whence  he  came."  In  re  Mah  Wong  Gee,  47 
Fed.  Rep.  433. 

7.  28  U.  S.  Stat,  at  L.  8. 

Earlier  Acts.  —  Under  the  earlier  acts,  it 
rested  with  the  President  to  direct  the  course 
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Forfeiture 


CHINESE  EXCLUSION  ACTS. 


of  Vessel. 


Not  Punishment  for  Crime.  —  The  expulsion  or  deportation  of  Chinese  adjudged 
by  a  court  commissioner  to  be  in  the  United  States  contrary  to  and  in  viola- 
tion of  the  laws  thereof  does  not  constitute  punishment  for  crime,  and  there- 
fore the  constitutional,  statutory,  and  common-law  provisions  in  respect  to 
criminal  prosecutions,  concerning  trial  by  jury  and  the  like,  have  no  application 
to  such  a  proceeding.1 

Order  of  Deportation.  —  The  order  of  deportation  should  be  executed  by  the 
United  States  marshal  with  all  convenient  despatch.2 

VI.  Readmission. — The  second  section  of  the  Act  of  November  3,  1893, 
declares  that  where  an  application  is  made  by  a  Chinaman  for  entrance  into 
the  United  States,  on  the  ground  that  he  was  formerly  engaged  therein  as  a 
merchant,  he  shall  establish  by  the  testimony  of  two  credible  witnesses,  other 
than  Chinese,  the  fact  that  he  conducted  such  business  elsewhere  defined  in  the 
act  for  at  least  one  year  before  his  departure,  and  that  during  such  year  he  was 
not  engaged  in  the  performance  of  any  manual  labor,  except  such  as  was  neces- 
sary in  the  conduct  of  his  business  as  such  merchant,  and  in  default  of  such 
proof  he  shall  not  be  entitled  to  land.  This  provision  controls  although  the 
party  seeking  readmission  left  the  country  before  its  enactment.3 

VII.  Forfeiture  of  Vessel  —  Terms  of  the  Act.  —  The  Chinese  Restriction 
Act  of  1882, 4  as  amended  by  the  Act  of  1884, 5  declares  "that  every  vessel 
whose  master  shall  knowingly  violate  any  of  the  provisions  of  this  act  shall  be 
deemed  forfeited  to  the  United  States,  and  shall  be  liable  to  seizure  and  con- 
demnation in  any  district  of  the  United  States  into  which  said  vessel  may  enter 
or  in  which  she  may  be  found." 

stolen  Vessel.  — -  The  statute  is  inapplicable  where  the  guilty  party  is  a  tres- 
passer and  wrongdoer  against  the  owner  of  the  vessel,  as,  for  instance,  where 
the  vessel  has  been  stolen  from  the  owner,  and  employed  by  the  thief  in  the 
inhibited  enterprise  on  his  own  account.6 


to  be  pursued  in  removing  a  Chinese  person 
found  to  be  unlawfully  in  the  United  States. 
U.  S.  v.  Long  Hop,  55  Fed.  Rep.  58. 

1.  U.  S.  v.  Wong  Dep  Ken,  57  Fed.  Rep. 
209;  Fong  Yue  Ting  v.  U.  S.,  149  U.  S.  698; 
Wong  Wing  v.  U.  S.,  163  U.  S.  236. 

2.  28  U.  S.  Stat,  at  L.  8. 

Order  of  Deportation.  —  The  order  of  deporta- 
tion is  not  a  punishment  for  crime.  It  is  not 
banishment,  in  the  sense  in  which  that  word 
is  often  applied  to  the  expulsion  of  a  citizen 
from  his  country  by  way  of  punishment.  It 
is  but  a  method  of  enforcing  the  return  to  his 
own  country  of  an  alien  who  has  not  complied 
with  the  conditions  upon  the  performance  of 
which  the  government  of  the  United  States, 
acting  within  its  constitutional  authority,  and 
through  the  proper  departments,  has  deter- 
mined that  his  continuing  to  reside  here  shall 
depend.  Wong  Wing  v.  U.  S.,  163  U.  S. 
236. 

3.  U.  S.  v.  Loo  Way,  68  Fed.  Rep.  475;  In 
re  Yee  Lung,  61  Fed.  Rep.  641;  In  re  Loo  Yue 
Soon,  61  Fed.  Rep.  643. 

4.  22  U.  S.  Stat,  at  Large  61,  c.  126,  §  10. 
6.  23  U.  S.  Stat,  at  Large  117,  c.  220,  §  10. 

6.  Stolen  Vessel  —  Forfeiture.  —  U.  S.  v.  The 
Geo.  E.  Wilton,  43  Fed.  Rep.  606.  In  this 
case  the  court  said!  "  The  evidence  clearly 
establishes  that  Mr.  Bertram  is  the  owner  of  the 
vessel;  that  the  six  Chinese  laborers  who  were 
brought  into  the  United  States  were  so  brought 
by  a  person  unauthorized  by  him,  who  at  the 
5  C.  of  L. — 70  r 


time  had  the  possession  of  the  vessel  without 
his  knowledge  or  consent,  having,  in  fact, 
stolen  it  from  him.  *  *  *  Now  this  for- 
feiture takes  place  only  when  the  master  of  the 
vessel  knowingly  violates  the  law  by  bringing 
Chinese  into  the  United  States,  and  landing  or 
attempting  to  land  them;  but  in  this  case  the 
only  persons  whom  it  is  claimed  were  guilty 
of  any  attempt  to  violate  the  law  are  persons 
who  were  trespassers  and  wrongdoers  against 
the  owner  of  the  vessel.  They  were  not  put 
in  charge  of  the  vessel  by  him  in  the  capacity 
of  master.  The  vessel  had  no  master.  It  can- 
not be  claimed  that  a  thief  in  possession  of  a 
vessel  is  the  master  of  it.  He  may  be  in  full 
physical,  manual  possession  and  control  of  it, 
and  have  power  over  it  until  the  law  gets  hold 
of  him  and  deprives  him  of  that  power;  but  he 
is  not  the  master  of  the  vessel  in  the  sense  in 
which  that  title  is  applied  to  an  officer  of  a  ves- 
sel in  the  statutes  of  the  United  States.  Thi? 
case  does  not  come  within  the  letter  or  spirit 
of  any  law  of  the  United  States  under  which  a 
forfeiture  can  be  claimed,  and  I  think,  as 
counsel  has  contended  here,  that  if  Congress 
had  made  a  law  that  would  apply  to  this  case 
it  would  be  unconstitutional,  as  depriving  a 
person  of  his  property  without  compensation, 
and  in  a  case  in  which  no  punishment  or 
penalty  could  be  rightfully  inflicted  upon  him, 
he  having  violated  no  law." 

See  also  the   titles  Masters  of  Vessm.s; 
Ships  and  Shipping. 
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Definition. 


CHIROGRAPH.  —  An  instrument  of  gift  or  conveyance  attested  by  the 
subscription  and  crosses  of  the  witnesses,  and  which  was  in  the  Saxon  times 
called  chirographum,  and  which,  being  somewhat  changed  in  form  and  man- 
ner by  the  Normans,  was  by  them  styled  charta.  Anciently,  when  people 
made  a  chirograph  or  deed  which  required  a  counterpart,  they  engrossed  it 
twice  upon  one  piece  of  parchment  contrariwise,  leaving  a  space  between,  in 
which  they  wrote  in  great  letters  the  word  "  chirograph,"  and  then  cut  the 
parchment  ill  two  through  the  middle  of  the  word,  concluding  the  deed  with 
In  cujus  rei  testimonium  utraque  pars  muto  scriptis  prczsentibus  fide  media 
sigillum  suum  fecit  apponi."  This  was  afterwards  called  dividenda,  because 
the  parchment  was  so  divided  or  cut.  And  the  first  use  of  these  "  chiro- 
graphs "  was  in  Henry  III. 's  time.  "  Chirograph  "  was  also  of  old  used  for 
a  fine.  And  this  manner  of  engrossing  the  fine  and  cutting  the  parchment  in 
two  pieces  continued  to  be  observed  until  the  abolition  of  fines  by  the  stat- 
3  &  4  Will.  IV.,  c.  74. 1 

1.  Brown's  Law  Diet.  Saunders  PI.  &  Ev.  (2d  ed.)  987.  But  Fitzher- 
In  Gibbs  v.  Usher,  Holmes  (U.  S.)  352,  the  bert's  Reg.  Brev.  159b,  mentions  deeds,  writ- 
court,  by  Lowell,  J.,  said:  "  It  is  clear,  then,  ings  obligatory,  etc.,  and  any  '  cyrographum,' 
that  replevin  will  lie  in  this  state  whenever  which,  Du  Cange  says,  means  chirographum, 
detinue  might  have  been  brought  at  common  and  that  means,  I  suppose,  any  writing.  One 
law.  Some  remarks  of  text-writers  seem  to  meaning  is  a  note  of  hand.  Valpy  Etym. 
imply  that  detinue  only  lies  for  deeds  that  '  Chirog.'  " 
attend  the  inheritance.     1  Chitty  PI.  122;  1 
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ABANDONMENT,  see  Canals  ;  Cemeter- 
ies. 

ABIDE  : 

Abide  by,  84 

ABORTION : 

Child— children,  1084 

ABOUT : 

About  the  person,  731 
ACCEPTANCE,  see  Carriers  of  Goods; 

Checks. 

ACCIDENT  (see  also  Act  of  God)  : 

Cas  fortuits,  748,  763 

Casualty,  762 

Casus  fortuitus,  748,  763 

Chance  distinguished  from,  845 
ACCIDENT  INSURANCE  : 
Carriers  of  passengers : 

What  is  a  passenger,  492 
ACCOMMODATION  CERTIFICATE  • 

Certificates  of  deposit,  810 
ACCOMPLICES  : 

Burglary  : 

Constructive  breaking,  49 
ACCORDING  : 

"  By  "  in  the  sense  of  "according  to,"  83 
ACCOUNTS : 

Chattel  mortgages,  976 
ACCUSATION  : 

Charge,  890 
ACQUIESCENCE 

By-laws,  91 

ACQUISITION  : 

Chattel  mortgages,  979,  980 
ACTIONS  (see  also  Carriers  of  Goods; 
Cause)  : 
Cause  of  action,  776 
ACT  OF  GOD  : 

Carriers  of  goods,  171,  234,  336 

Accidents  avoidable   by  ordinary  care, 
234 

Act  of  God  no  defense  where  contract 

fixes  time  of  delivery,  249 
Burden  of  proof,  35S 

Duty  of  carrier  to  exercise  ordinary  care 

to  anticipate  danger,  242 
Examples,  234,  235 
Failure  to  deliver,  235 
Freezing,  234 
Freezing  of  a  canal,  234 
Liability  as  warehouseman,  285 
Proximate  cause,  235 
Unprecedented  floods,  234 
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ACT  OF  GOD,  cont'd. 
Carriers  of  goods,  cont'd. 

When  casualty  could  have  been  avoided 
by  exercise  of  ordinary  prudence,  234 
Whether  carrier  is  liable  for  a  loss  result- 
ing from  an  act  of  God  where  such  loss 
would  not  have  occurred  had  carrier 
not  been  guilty  of  negligent  delay,  258 
Carriers  of  live  stock,  452 
Carriers  of  passengers,  564,  567,  630 

Liability  for  injuries  through  inevitable 

accident,  531 
Presumption  of  negligence,  624 
Cas  fortuits,  748 
Casus  fortuitus ,  763 

ADMIRALTY  (see  also  Canals)  : 
Burden  of  proof,  42 

ADMISSIONS  (see  also  Res  Gestae)  : 
Burden  of  proof ,  42 

ADOPTED  CHILDREN : 

Child — children,  1098 

ADULTERY : 

Burglary,  intent  to  commit,  60 
Character  in  evidence,  863 

ADULTS,  see  Child — Children. 

ADVANCEMENTS  : 

Charge,  889 

ADVERSE  POSSESSION  : 

Cemeteries,  786 

AFFAIRS  : 

Business,  74 

AFFIDAVIT  OF  MERITS: 

Case,  749 

AFFIDAVITS  : 
Chattel  mortgages  : 

Renewal,  1012 

AFFRAY  : 

Burden  of  proof,  37 
AETEK-A  CQ UIRED     PROPERTY,  see 

Future-acquired  Property. 
AGENCY : 

By,  84 

Carriers  of  goods  : 

Authority  of  carrier's  agent,  351 

Acting  for  both  parties,  353 

Agent    acting   contrary  to   duty  and 
known  course  of  business,  353 

Agent  limited  to  fairly  apparent  au- 
thority. 353 

General  agent,  351 

General  freight  agent,  252 
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AGENCY,  cont'd. 

Carriers  of  goods,  cont'd. 

Authority  of  carrier's  agent,  cont'd. 

Limitation  upon  agent's  authority  not 

known  to  shipper,  253 
Presumption  of  agent's  authority,  351 
Receipt  for  goods  never  received,  353 
Shipper  must  prove  delivery  to  carrier, 
353 

Special  authority,  353 
Special  instructions  to  agents,  352 
Station  agent,  351 
Station  agent's  authority,  352 
Station  agent's  power  to  contract  as  to 
cars,  351 

Transportation  to  point    beyond  car- 
rier's line(  352 
Contracts  limiting  carrier's  liability,  305 

Consignee  bound  by  contract  of  his 

agent,  305 
Consignor  as  agent  of  consignee,  306 
Initial  carrier  as  agent  of  consignee, 

306 

Delivery  by  carrier  to  consignee's  agent, 
194 

Delivery  by  carrier  to  consignor's  gen- 
eral agent,  196 
Delivery  to  carrier's  agent,  185 

Agent's  authority  to  receive  confined 
to  goods  tendered  at  his  station,  186 

Agents  authorized  to  accept  delivery, 
185,  186 

Agent  without  authority,  185 

Authorized  agent,  185 

Delivery  to  railroad  employee  for  ex- 
press company,  186 

Examples  of  delivery  to  agents,  185 

Instructions  to  agent  a  part  of  the  con- 
tract of  shipment,  186 

Parcel  given  to  wagoner,  185 

Presumption  of  authority,  186 

Stage  driver,  185 

Station  agents,  186 

Ticket  master  of  passenger  train,  185 

Whether  a  delivery  to  a  duly  authorized 
agent  constitutes  delivery  to  the  car- 
rier, 185 

Proof  of  agent's  authority  where  delivery 
is  made  by  carrier  to  agent,  195 

Waiver  of  notice  of  claim  by  carrier's 
agent,  323 
Carriers  of  live  stock  : 

Delivery  to  carrier's  agent,  461 
Carriers  of  passengers,  486 
Chattel  mortgages  : 

Acceptance  and  delivery,  971 

Agent  as  mortgagor,  955 
Checks : 

Signature,  1037 

AGGRAVATED  ASSAULT: 

Child — children,  1083 

AGREED  CASE,  750,  751 

AGREEMENTS,  see  Building  Restric- 
tions and  Restrictive  Agreements  ;  Con- 
tracts. 

ALIBI  : 

Burden  of  proof,  34,  37,  38 

ALL- 
AH on  board,  571 
Chattel  mortgages,  962 


ALONG : 

By,  82 

ALTERA  TION  OF  INSTRUMENTS,  sec 

Checks. 

AMENDMENTS: 
Burden  of  proof : 

Amending  complaints,  26 

By-laws,  90 

ANIMALS  (see  also  Carriers  of  Live  Stock; 

Cattle)  : 
Bull,  18 

Carriers  of  goods  : 

Measure  of  damages  where  animals  were 
to  be  used  for  breeding  purposes,  398 
Chattel  mortgages,  977 

Examples,  977,  978 
Increase  of  animals,  977 

ANNUITY  : 

Catching  bargain,  765 

ANNUL : 

In  the  sense  of  cancel,  129 

APPRENTICES  : 

Charities  and  trusts  for  charitable  uses,  930 

ARGUMENT  OF  COUNSEL  : 

Character  in  evidence;  comments  by  prose- 
cution on  failure  to  produce  evidence,  871 

ARMS  : 

Carrying  arms,  731 

ARSON : 

Character  (in  evidence),  862 

Action  upon  insurance  policy,  862 
Civil  action  to  recover  damages  for  burn- 
ing property,  862 
Trait  involved,  856 

ASSAULTS  : 

Carriers  of  passengers  : 

Assault  by  servant  of  carrier,  543,  545 
Assaults  committed  by  brakemen,  546 
Conduct  justifying  assault  by  passen- 
gers, 548 
Examples.  545,  547 

Excessive  violence  in  ejecting  a  pas- 
senger. 549 
Expulsion,  549 
Georgia  statute,  547 
Intoxicated  passengers,  549 
Justification,  547 

Liability  of  carrier  in  general,  545 
Self-defense,  547 

Servant  insulted  by  passengers,  548 
Steamboat  companies,  546,  547 
Violation  of  carrier's  rules,  549 
Whether  mere  words  are  justification 
for  an  assault,  548 
Duty  of  carrier  to  protect  passenger  against 
assault  by  other  passengers  or  third 
parties,  555 
Colored  passengers,  555 
Due  care,  555 
Fear  of  violence,  555 
Homicide,  554 
In  general,  555 
Rape,  556 
Exemplary  damages,  715 
Insult  and  indignity,  723 
Character  (in  evidence),  874 
Indecent  assault,  878 
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Bill  of  Lading. 


ASSIGNMENT      FOR      BENEFIT  OF 
CREDITORS 
Chattel  mortgages.  950,  1018 

Chattel    mortgage    distinguished  from 
assignment  for  benefit  of  creditors,  950 
ASSIGNMENTS  (see  also  Catching  Bar- 
gain; Champerty  and  Maintenance  ; 
Chattel  Mortgages)  : 
Carriers  of  goods  : 
Bill  of  lading,  204 
Carrier's  lien  not  assignable,  420 
Chattel  mortgages,  1018. 

Assignment  for  benefit  of  creditors,  1018 
Assignment  of  mortgage  lien,  1018 
Mortgage  note  not  negotiable,  1018 
Receivers,  1019 
Unrecorded  mortgage,  1018 
What  passes  by  assignment,  1018 
Checks  : 

Check  for  amount  greater  than  deposit, 
1064 

Check  for  precise  amount  of  deposit,  1064 
Whether  check  acts  as  assignment,  1062 
ASSOCIATIONS,  see  By-Laws;  Car-trust 
Associations. 

AT  : 

By,  82 
ATTACHMENT  : 
Carriers  of  goods,  237,  418 

Attachment  and  stoppage  in  transitu,  238 
Carrier  not  bound  to  defend  suit,  239 
Demand  by  mortgagee,  240 
Duty  of  carrier,  239 

Goods  not  property  of  party  named  in 

writ,  239 
Invalid  process,  238 

Liability  of  carrier  for  removing  property 

attached,  240 
Liability    of    carrier    where   goods  are 

levied  on,  237 
Notice  of  seizure  must  be  given  to  owner 

promptly,  239 
Notice  to  shipper,  238 
Process  valid,  237 
Process  void,  238 
When  goods  attachable,  239 
Wife's  goods  attached  in  action  against 

husband,  238 
Certificates  of  deposit,  805 
Chattel  mortgages,  987,  999,  1000 

ATTEMPTS  : 

Burglary,  69 
ATTENDANTS  : 

Carriers  of  passengers,  651 
ATTORNEY  AND  CLIENT  (see  also  Cham- 
perty and  Maintenance)  : 

Charging  lien,  891 
ATTORNEY-GENERAL  : 

Charities  and  trusts  for  charitable  uses,  901 

ATTORNEYS'  FEES  : 
Chattel  mortgages,  1007 

AUCTIONS 

Cash,  757,  759 

Catching  bargain,  768,  770 

AUTHORITY  : 

By  authority,  84 

AUTHORIZED  : 

Authorized  by  law,  84 
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BAGGAGE : 

Carriers  of  passengers  : 

Duty  to  receive  for  carriage,  537 
Limitation  of  liability,  611 
Notices  limiting  the  amount  of  baggage 
valid,  612 
Liability  of  carrier,  480 

BALLAST,  148 

BANKNOTES,  758 

BANKRUPTCY : 

Business,  76 

BANKS  AND  BANKING  (see  also  Certifi- 
cates of  Deposit;  Checks),  761 
Carriers  of  goods: 

Delivery  of  money  to  bank,  217 

BARN : 

Burglary,  57 

BARRATRY,  see  Champerty  and  Mainte- 
nance. 

BASTARDS : 

Child — children,  1095 

"Children"  construed  to  include  bastards, 
1098 

Death  by  wrongful  act,  1096 
Examples,  1095 
Parol  evidence,  1099 
Succession,  1096 

The  term  "child"  held  not  to  include 
bastard,  1095 

BENEFICIARIES  : 

Charities  and  trusts  for  charitable  uses,  913 

BENEVOLENT  ASSOCIATIONS  (see  also 

By-Laws)  : 
Business,  76 
By-Laws  : 

Construction,  103 

Forfeiture,  104 

Reducing  amount  of  benefit,  97 

BICYCLE  : 

Carriage,  151 

Law  of  the  road,  152 

BILL  IN  EQUITY  : 
Carriers  of  goods  : 

To  enforce  carrier's  lien,  418 
Chattel  mortgages  : 

Equity  of  redemption,  1003 
Foreclosed  chattel  mortgage,  1007 

BILL  OF  CERTIORARI,  812 

BILL    OF     LADING    (see    Carriers  of 
Goods)  : 
Carriers  of  goods.  300 

Carrier  s  liability  to  assignor  of  bill  of  lading, 

209 

Assignee  of  bill  of  lading,  204 

Bill  of  lading  attached  to  draft,  206 

Carrier's  right  to  demand  production  of 

bill  of  lading,  202 
Duplicate  bills  of  lading,  207 
Effect  of  direction  in  bill  to  notify,  205 
Estoppel,  207 

Goods  received  from  connecting  carrier, 
204 

Laches  of  holder  of  bill  of  lading,  203 
Liability  to  innocent  purchaser  of  bill 
of  lading,  202 
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BILL  OF  LADING,  cont'd. 
Carriers  of  goods,  cont'd. 

Carrier's  liability,  etc.,  cont'd. 

Necessity  of   indorsement  of   bill  of 

lading,  208 
Negotiable,  201 
Non-negotiable,  200 
Priority  of  holder  of  bill  of  lading  over 

creditors,  205 
Stoppage  in  transitu  as  a  defense,  204 
Usages  and  customs,  209 
Carrier's  right  to  demand  production  of 

bill  of  lading,  231 
Delivery  to  holder  of  bill  of  lading,  200 
Assignee  of  bill  of  lading,  204 
Authority  to  dispense  with  production 

of  bill  of  lading,  205 
Bill  of   lading   directing   delivery  to 

bearer,  208 
Carrier  assumes  only  where  delivery  is 

made  without  bill  of  lading,  203 
Carrier's  liability  to  assignor  of  bill  of 

lading,  209 
Carrier's  right  to  demand  production  of 

bill  of  lading,  202 
Draft  negotiated  to  third  party,  207 
Effect  of  bill  of  lading  as  estoppel,  207 
Effect  of  direction  in  bill  to  notify,  205 
Failure  to  require  surrender  of  bill  of 

lading  on  delivery  of  goods,  203 
Goods  received  from  connecting  car- 
rier, 204 
Holder  entitled  to  delivery,  200 
Holder  of  bill  of  lading  properly  in- 
dorsed, 200 
Indorsed  bill  a  protection  to  carrier, 

though  wrongfully  held,  201 
Indorsee  of  bill  of  lading  unknown  or 

delaying  to  call  for  goods,  201 
In  what  sense  bill  of  lading  negotiable, 

201 

Laches  of  holder  of  bill  of  lading,  203 

Liability  to  innocent  purchaser  of  bill 
of  lading,  202 

Necessity  of  indorsement  of  bill  of  lad- 
ing, 208 

Non-negotiable,  200 

Priority  of  holder  of  bill  of  lading  over 
creditors,  205 

Right  to  disposition  of  goods  retained 
by  consignor,  208 

Stoppage  in  transitu,  204 

Usages  and  customs,  209 

Where  consignee  is  himself  agent  of 
carrier,  203 

Wrongful  possession  of  bill  of  lading, 
201 

Original  contract  not  affected    by  sub- 
sequent bill  of  lading,  301 
Proof  of  delivery,  190 

Right  of  carrier  to  issue  another  bill  of 
lading  after  one  has  been  issued  and 
forwarded  to  consignee,  199 

Statutory  penalties  for  refusing  to  de- 
liver, 228 

Whether  bill  of  lading  is  essential  to  consti- 
tute complete  delivery  of  goods,  187 

Bill  of  lading  as  evidence  of  delivery, 
188 

Bill  of  lading  may  have  passed  inno- 
cent purchaser,  188 
Complete  without  bill  of  lading,  187 


BILL  OP  LADING,  cont'd. 
Carriers  of  goods,  cont'd. 

Whether  bill  of  lading,  etc.,  cont'd. 
In  absence  of  statutory  rule,  187 
Liability  commences  at  time  of  accept- 
ance, 187 

No  delivery  though  bill  of  lading  may 

have  issued,  188 
Statutes  prohibiting  bill  of  lading  be- 
fore actual  delivery  of  goods,  189 
Texas  statute,  187 
Carriers  of  live  stock: 
Delivery  to  carrier,  461 
Recital  that  shipper  has  examined  cars, 

435 
Evidence : 

Delivery  of  goods,  188 

BILL  OP  SALE  : 
Cargo,  148 
Chattel  mortgages : 
When  bill  of  sale  regarded  as  mortgage, 

95i.  953 
At  law,  952 

Bill  of  sale  providing  for  redemption, 

953 

Declaration  of  the  parties,  953 
Evidence  necessary  to  convert  bill  of 

sale  into  mortgage,  953 
Fraud,  953 
Illustrations,  952 
Intention,  953 

May  be  shown  by  parol  to  be  mort- 
gage, 951 
Mistake,  953 

Modification  by  subsequent  agreement, 

953 

Mortgage  as  bill  of  sale,  952 
Parol  evidence,  951,  952 
Rights  of  third  parties,  952 
Rule  in  equity,  951 

When  the  question  is  for  the  court  and 
when  for  the  jury,  953 

BILLS  OP  EXCHANGE  AND  PROMIS- 
SORY NOTES  (see  also  Certificates 
of  Deposit;  Checks). 
Carry,  728 
Cash,  758,  759 

Certificates  of  deposit  distinguished  from  prom- 
issory notes,  803 
Considered  as  a  promissory  note,  803 
Distinguishing  characteristic,  804 
Necessity  of  demand,  804 
Negotiability,  805 
Statute  of  limitations,  804 
When  statute  of  limitations  runs,  804 
Chattels,  1023 
Checks : 

Instrument  payable  at  a  future  day,  1032 
Whether  checks  are  within  the  purview 
of  statute  relating  to  bills  of  exchange 
or  promissory  notes,  1029 
Checks  compared  with  bills  of  exchange,  1030 
Days  of  grace,  1031 
Death  of  drawer,  1031 
Distinguished  from  bills,  1030 
Distinguishing  characteristics  of  checks, 
1030 

Drawn  on  a  deposit,  1030 
Funds  in  hands  of  banker,  1031 
Indorsers,  1031 
In  general,  1030 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Checks  compared,  etc.,  cont'd. 
Negotiability,  1030 
Payable  at  a  future  day,  1031 
On  call,  107 

BODY  : 

Carriers  of  goods  : 

Action  for  delay  in  delivering  corpse,  385 

BOILER  INSURANCE,  70 

BONA  FIDE  PURCHASERS,  see  Chattel 
Mortgages. 

BONDS  : 

Chattels,  1023 

BOUNDARIES  : 

By,  82 
Canals,  113 

BRAKES : 

Carriers  of  passengers,  524 

BRASS  KNUCKLES  : 
Carrying  weapons,  737 

BREACH  OF  PEACE,  see  Carrying  Weap- 
ons. 

BREACH  OP  PROMISE  : 

Character  in  evidence,  S60,  865 

BREAKING,  see  Burglary. 

BRIBERY  : 

Candidate,  130,  131 

BRIDGES : 
Canals.  122 

Duty  of  canal  company  as  to  bridges,  122 
Personal  injuries,  123 
Private  roads,  123 
Public  roads,  122 

Ways  laid  out  after  canal  is  constructed, 
123 

Carriers  of  passengers,  520 

Presumption  of  negligence  where  bridge 
or  trestle  gives  way,  628 

BUILDING    ASSOCIATIONS,    see  By- 
Laws. 

BUILDING  CONTRACTS  : 
Consideration,  1 

BUILDING    RESTRICTIONS  AND  RE- 
STRICTIVE AGREEMENTS,  1 

Acquiescence,  16 
Buildings  : 

Restrictions,  6 

Against  the  erection  of  any  structure,  6 

Cost,  7 

Covenant  against  stable,  8 
Covenant  to  use  house  as  dwelling- 
house  only,  8 
Distance  from  street,  7 
Height,  7 
Materials,  7 

Ornamental  projections,  7 

Position  of  lot,  7 

Projecting  structures,  7 

Purpose  for  which  used,  8 

Reasonable  projections,  7 

Style,  7 

Windows,  7 
Burden  of  proof,  1 1 
Business,  9,  78 


BUILDING  RESTRICTIONS,  etc.,  cont'd. 
Change  of  circumstances,  17 
Conditions,  3,  14 
Construction,  11 
Costs,  7 

Covenant  against  the  erection  of  any  structure, 

6 

Examples,  6,  7 

Whether  valid,  6 
Covenant  running  with  land,  11 
Covenants  against  particular  trades,  9 
Creation,  3 

Considered  as  equitable  easements,  5 

In  equity,  3 

Law,  3 

May  be  created  by  words  of  covenant,  5 
Mutual  covenants,  5 

Need  not  be  created  with  dominant  or 

servient  estate,  5 
Restrictions  involving  forfeitures,  3 
Theory  that  restrictions  create  easements 

criticised,  5 
Where  estate   is  limited  on  conditions 
subsequent,  3 
Damages  : 

Awarding  damages  for  breach,  17 
.Liquidated  damages,  iS 
Plaintiff  need  not  show  damage,  17 
Deeds  : 

Deed  poll,  3 
Parties,  13 
Easements  : 

Considered  as  equitable  easements,  5 
May  be  created  by  words  of  covenant,  5 
Mutual  covenants,  5 

Need  not  be  created  with  dominant  or 

servient  estate,  5 
Restrictive  agreements  create  rights  in 

nature  of  easements,  4 
Theory  that  restrictions  create  easements 
criticised,  5 
Equitable  easements,  5 
Equity,  enforcement  in,  9 
Acquiescence,  15 

Awarding  damages  for  breach,  17 
Burden  of  proof,  11 
Change  of  circumstances,  17 
Discretion  of  court,  15 
Effect  of  provision  for  liquidated  dam- 
ages, 18 

Enforced  in  equity  though  created  by 

parol,  3 
Equitable  defenses,  15 
General  rule,  9 

How  purpose  of  restriction  is  determined, 
12 

Laches,  15 

Plaintiff  need  not  show  damage,  17 
Presumed  intention  of  restriction,  13 
Purpose  of  restriction  need  not  be  ex- 
pressed in  deed,  13 
Restrictions     for     personal    benefit  of 

grantor,  12 
Restrictions  in  absence  of  general  plan, 
14 

Restrictions  in  form  of  condition,  14 
Restriction  must  be  for  benefit  of  party 

enforcing  it,  12 
Restrictions  on  land  retained  in  behalf 

of  land  sold,  14 
Restrictions  on  land  sold  in  behalf  of 

land  retained,  14 
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Ill  !l.l)l\<;  KESTHICTIONS,  etc.,  cont'd. 
Equity,  enforcement  in,  cont'd. 

Restrictions  presumed  to  enter  into  con- 
sideration, it 
Restrictions  pursuant  to  general  plan,  13 
Restrictions  to  be  construed  strictly,  n 
Vendor  cannot  affect  vested  right  to  enjoy 

covenant,  16 
Where  assignee  takes  without  notice,  10 
Whether  covenant  runs  with  the  land 

immaterial,  11 
Whether  negative  agreements  only  en- 
forced, 15 
Extent  and  character  of  restriction,  6 
Forfeiture,  3 
Height  of  building,  7 
Illegal  contracts,  6 
Incumbrances  : 

Restrictive  covenant  constitutesa  breach 
of  covenant  against  incumbrances,  6 
Introductory,  1 
Laches,  16 
Materials,  7 
Nuisances  : 

Forbidding  nuiiances,  8 

Establishment  of  national  school,  8 
In  general,  8 

Prohibition  of  offensive  business,  8 
Parol  creation,  3 
Porches,  7 
Projections,  7 
Public  policy  : 

Restrictions  against,  6 

Unusual  and  fantastic  covenants,  6 
Purpose  of  restriction,  11 
Restrictions  pursuant  to  general  plan,  13 
Restrictive   agreements   create   rights  in 

nature  of  easements,  4 
Schools,  8 
Streets  : 

Distance  from  street,  7 

Projections,  7 
Style,  7 
Trade,  9 

Whether  restrictive  covenants  run  with  land : 

Benefit  of  covenant,  4 
Burden  of  covenant,  4 
Examples,  4 
In  general,  3 
Windows,  7 

BULK,  18 

BULL,  18 

BULLION,  19 

BUNDLING,  19 

BURDEN,  20 

BURDEN  OP  PROOF,  21 

Actor  and  reus,  23 
Admiralty,  42 
Admissions,  42 
Affirmative,  23 

Allegation  of  facts  in  avoidance,  85 

Amending  complaint,  26 

As  to  particular  fact,  24 

Contributory  negligence,  27 

Counterclaim,  26 

Determining  who  holds  the  affirmative,  24 
Ejectment  from  mining  claim,  26 
Election  petition,  26 
Failure  to  form  an  issue,  27 
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BURDEN  OF  PROOF,  cont'd. 
Affirmative,  cont'd. 

General  denial  and  affirmative  answer,  27 
General  tests  as  to  affirmative,  24 
Meaning  of  "affirmative  of  the  issue,"  28 
Negative  matter  in  affirmative  actions,  29 
Negative  matter  in  affirmative  defenses, 30 
Payment,  27 
Pleadings,  25 

Proceeding  to  trial  without  issue,  27 
Proving  a  negative,  28 
Real  issue  not  appearing  of  record,  26 
Record  showing  the  issue,  25 
Recoupment,  26 
Replication  to  plea,  26 
Rule  in  general,  24 
Set-off,  26 

Substance  and  not  form  material,  28 
Under  the  general  issue  or  a  general  de- 
nial, 25 

Where  proof  of  claim  involves  a  nega- 
tive, 28 
Affray,  37 
Alibi,  34,  37,  38 
Amendments  : 

Amending  complaint,  26 
Building  restrictions  and  restrictive  agree- 
ments, 11 
Carriers  of  goods,  353 

Apparent  good  order,  354 
Carrier  bound  to  show  absence  of  negli- 
gence, 361 

Carrier  must  bring  case  within  exception 

of  the  contract  limiting  liability,  359 
Carrier  must  show  that  stipulation  re- 
quiring claim  against  carrier  to  be  made 
in  a  certain  time  is  reasonable,  326 
Carrier's  burden  in  meeting  prima  facir 
case,  355 

Contract  limiting  liability  must  bepleaded 

and  proved,  358 
Deviation,  425 
Evidence  to  prove  loss,  354 
Failure  of  plaintiff  to  give  notice  of  claim, 
359 

In  general,  353 
Limitation  of  liability,  320 
Loss  by  fire  under  contract  limiting  liabil- 
ity for  negligence,  362 
Negligence,  287 

Negligence  appearing  from  facts  of  car- 
rier's defense,  361 
Negligence  a  question  of  fact  for  the 

jury,  362 
Negligence  not  to  be  inferred,  360. 
No  presumption  that  goods  were  in  good 

order  when  delivered  to  carrier,  354 
Notice  of  arrival  of  goods,  280 
Plaintiff  must  prove  non-delivery  by  car- 
rier, 354 

Plaintiff  must  show  receipt  by  carrier  and 

non-delivery,  353 
Presumption  as  to  existence  of  contract 

of  carriage,  354 
Presumption  as  to  state  of  goods  when 

received,  357 
Presumption  of  negligence,  355,  357 
Presumption  of  negligence  where  goods- 
are  not  accounted  for,  359 
Proof  that  defendant  is  common  carrier,. 
356 

Prove  liability  as  warehouseman,  281 
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BURDEN  OF  PROOF,  cont'd. 
Carriers  of  goods,  cont'd. 

Res  ipsa  loquitur,  356 

Shifting  of  burden  of  proof,  356 

Shipper  must  show  compliance  with  stipu- 
lation that  claim  should  be  presented 
within  a  certain  time,  327 

Sufficiency  of  proof  of  non-delivery,  354 

Unexplained  loss  creates  presumption  of 
carrier's  liability,  355 

What  plaintiff  must  show  in  action  for 
loss  of  goods,  354 

When  court  may  direct  verdict  to  defend- 
ant, 362 

When  loss  shown  to  be  within  a  contract 
exempting  carrier  from  liability,  bur- 
den on  plaintiff  to  show  negligence, 
360 

Where  carrier  is  a  warehouseman  merely, 
363 

Where  shipper  agrees  to  accompany  and 

care  for  shipment,  359 
Where  special  contract  is  set  up,  358 
Where  special  contracts  shown  and  no 

evidence  of  liability  as  common  carrier, 

359 

Why  carrier  should  not  be  required  to 
negative  negligence,  362 
Carriers  of  livt  stock,  469 

Bill  need  not  show  precise  cause,  471 

Burden  of  proof  on  carrier  to  show  loss 
caused  by  proper  vice,  469 

Burden  shifted  to  shipper,  470 

Defense  of  injury  from  proper  vice  must 
be  affirmatively  proven,  471 

Reasonableness  of  stipulations,  456 

What  carrier  must  prove,  471 

What  shipper  must  show,  472 

When  fact  of  loss  not  sufficient  proof,  471 
Carriers  of  passengers,  630 

Burden  of  proof  shifted,  631 

Burden  upon  passenger  generally  to  show 
negligence,  630 

Contributory  negligence,  631 

Negligence,  630 
Catching  bargains,  769 
Checks  : 

Loss  from  failure  to  present,  1045 
Contributory  negligence,  27 
Counterclaim,  26 
Criminal  law  : 

Burden  never  shifts  : 

Abandonment  of  conspiracy,  33 
Alibi,  34,  37,  38 
Former  conviction,  38 
General  rule,  33 
Insanity,  38 
Justification,  37 
Prima  facie  case,  37 
Reasonable  doubt,  34 
Self-defense,  34,  38 
Elections  : 

Election  petition,  26 
Former  conviction,  38 
Fundamental  rule,  23 
General  rule,  23 
Going  forward  with  evidence,  39 
After  a  prima  facie  case,  39 
At  the  beginning,  39 
Burden  shifted,  39 
Generally,  39 
Insanity,  38 
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BURDEN  OF  PROOF,  cont'd. 
Intoxicating  liquors  : 

Sale  without  license,  42 
Justification,  37 
Meaning  of  the  term,  21 

Illustrations  of  the  meaning,  22 

Term  used  in  two  senses,  21 

Two  senses  of  the  phrase  "  burden  of 
proof  "  stated,  22 

When  a  case  is  closed  and  submitted,  33 
Negative,  28,  41 

Negative  matter  in  affirmative  action,  29 

Negative  matter  in  affirmative  defenses,. 
30 

Proving  a  negative,  28 

Where  proof  of  failure  involves  a  nega- 
tive, 28 
Negative  claims,  41 
Payment,  27 
Pleadings  : 

Determining  who  has  the  affirmative,  25 
Presumptions  : 

Effect  of,  40 

Prima  facie  case,  40 

Shifting  burden  of  proof,  40 
Prima  facie  case  : 

Burden  of  establishing  not  changed  by 
presumption,  40 

Burden  shifted,  39 

Effect  of  admissions,  42 

Effect  of  peculiar  knowledge  of  adver- 
sary, 41 

Effect  of  presumptions,  40 

General  effect  of,  39 

Negative  claims,  41 

Presumptions  assisting  to  make  prima 
facie  case,  40 

Presumptions  assisting  to  repel  prima 
facie  case,  40 

Repelling  prima  facie  case,  42 

Sale  without  license,  42 

To  shift  burden  of  proof,  40 

What  constitutes,  39 
Reasonable  doubt,  34 
Recoupment,  26 
Replication  to  plea,  26 
Rule  of  convenience,  24 
Rule  of  procedure,  23 
Scope  of  title,  21 
Self  defense,  34,  38 
Set-off  26 

Shifting  the  burden  of  proof,  30 

Ambiguity,  30 

Apparent  shifting  of  burden,  32 
Conflict  as  to  character  of  defense,  33 
Criminal  cases,  33 

Abandonment  of  conspiracy,  33 

Alibi,  34,  37,  38 

Former  conviction,  38 

General  rule,  33 

Insanity,  38 

Justification,  37 

Prima  facie  case,  37,  39 

Reasonable  doubt,  34 

Self-defense,  34,  38 
Effect  of  establishing  prima  facie  case, 

3i.  37.  39 
Generally,  30 
In  civil  cases,  32 
Presumptions,  40 
Prima  facie  case,  31,  37  39, 
True  burden  does  not  shift,  30 
;  Volume  V. 


Burden  of  Proof. 


INDEX. 


Burglary. 


BURDEN  OF  PHOOP,  cont'd. 
Shifting  the  burden  of  proof,  cont'd. 

Unnecessary  allegation  of  matters  of  de- 
fense, 32 

BURGAGE  TENURE,  43 

BURGESS,  43 

BURGLARY,  44 
Accomplices  : 

Constructive  breaking,  49 
Actual  breaking,  45 
Adultery  : 

Intent  to  commit,  60 
Attempts,  69 
Barn,  57 
Breaking,  45 

Accomplices,  49 

Actual  breaking,  45 

Breaking  and  entering  need  not  be  simul- 
taneous, 50 
Breaking  out,  49 
Constructive  breaking,  47 
Domestic  servant,  47 

Entrance  through  open  door  or  window, 
45 

Entry  by  chimney,  47 

Entry  procured  through  fraud,  48 

Entry  without  breaking,  48 

Examples  of  what  constitutes,  45,  47 

Guest  at  an  inn,  47 

Injury  to  building  not  essential,  46 

Lifting  a  latch  or  drawing  a  bolt,  46 

Necessity  of  breaking,  45 

Proof  of,  67 

Pushing  open  a  transom,  46 
Quality  of  fastenings,  47 
Raising  a  window,  56 
Removing  iron  grating,  46 
Statutory  offense,  45 
Tearing  down  network,  46 
Walls,  47 

Without  entering,  50 
Breaking  out,  49 

At  common  law,  49 

By  statute,  49 
Burglar' s  tools,  see  infra,  TOOLS. 
Business  : 

Place  of  business,  57 
Cars,  54 

Character  in  evidence  : 

Trait  involved,  856 
Chicken-house,  55 
Consent  to  enter  by  owner,  51 
Conspiracy  : 

Evidence  of,  68 
Constructive  breaking,  47 
Court-house,  54 
Declarations,  65 
Definition,  44 

At  common  law,  44 

Pretense  of  business  or  social  intercourse 

48 

Statutory  definition,  45 
Degrees  of  the  offense,  59 
Depot,  56 
Detective  : 

Entry  by  collusion  of  detective,  51 
Domestic,  47 
Door  : 

Entrance  through  open  door  or  window, 

45 


BUKGLARY,  cont'd. 
Drawing  a  bolt,  46 
Dwelling-house,  52,  57 

Elements  of  offense  (see  also  infra.  Break- 
ing; Entry;  What  Premises  are  Sub- 
jects of  Burglary;  Intent;  Time),  45 

Entry,  50 

Breaking  and  entering  need  not  be  simul- 
taneous, 50 

Breaking  without  entering,  48,  50 

By  collusion  of  detective,  51 

By  fraud,  48 

By  owner's  consent,  51 

Entry  essential,  50 

Entry  with  any  part  of  the  body,  50 

Introduction  of  firearms  or  other  instru- 
ments, 50 

Mere  knowledge  on  part  of  the  owner,  51 
Pretended  collusion  of  servant,  51 
Proof  of,  67 

Putting  hand  through  broken  plate  of 
glass,  50 

What  amounts  to  an  entry,  50 
Entry  by  collusion  of  detective,  51 
Entry  without  breaking,  48,  50 
Evidence,  61 

Burglary  and  larceny  committed  by  the 
same  person  at  the  same  time,  62 

Connection  between  two  offenses,  67 

Conspiracy,  68 

Declarations,  65 

Evidence  explanatory  of  possession  of 

property  admissible,  64 
Evidence  of  possession  of  stolen  goods 

admissible,  63 
Exhibition  of  tools  in  evidence,  65 
Explanation  of  possession,  62,  64 
Hour  of  the  night,  65 

Illustrations  of  sufficiency  of  evidence,  63 
Intent,  65,  66 

Actual  commission  of  felony,  66 

Breaking  and  entering,  66 

Evidence    held   insufficient   to  prove 

intent,  66 
Inferred  from  conduct  of  accused,  66 
Presumption,  66 
Question  for  jury,  66 
Rebuttal  of  presumption,  66 
Of  another  offense,  67 
Possession  must  be    personal   and  ex- 
clusive, 63 
Possession  must  be  recent,  62 
Possession  of  burglars'  tools,  64 
Possession  of  stolen  property,  61 
Production  of  stolen  goods  on  trial,  64 
Proof  of  breaking  and  entering,  67 
Proof  of  time,  63,  65 
Res  gesttE,  65 

Sufficiency  of  evidence,  68 
Factory,  56 

False  pretense  to  obtain  entry,  48 

Fastenings,  47 

Fraud, 48 

Guest  at  inn,  47 

Hour  of  night,  65 

House,  55 

Inns  and  innkeepers : 

Guest  at  an  inn,  47 
Intent,  59 

Breaking  by  two  persons,  one  with  and 

one  without  felonious  intent,  60 
Commission  of  the  felony  not  essential,  61 
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BURGLARY,  cont'd. 
Intent,  cont'd. 
Evidence,  66 

Actual  commission  of  felony,  66 
Breaking  and  entering,  66 
Evidence  held  insufficient  to  prove  in- 
tent, 66 

Inferred  from  conduct  of  accused,  66 

Presumption,  66 

Question  for  jury,  66 

Rebuttal  of  presumption,  66 
Felonious  intent  essential  ingredient  of 

offense,  59 
Intention  must  be  to  commit  felony,  60 
Intent  to  commit  adultery,  60 
Intent  to  commit  larceny,  61 
Intent  to  rescue  goods  from  excise  officer, 

60 

Intent  to  take  property  for  temporary 
use  only,  60 

Must  coexist  with  breaking  and  enter- 
ing, 60 

Presumption,  60 
Knowledge  of  entry  on  part  of  owner,  51 
larceny  : 

Intent  to  commit,  61 
Lifting  a  latch,  46 
Lodgings,  53 
Mansion  house,  52 
Master  and  servant,  47 

Occupati  on  by  servant,  53 

Pretended  collusion  of  servant,  51 
Night,  57.  83 

At  common  law,  57 

Breaking  and  entering  in  daytime,  58 

Degrees  of  the  offense,  69 

Fact  of  occupancy  at  night  determines 
character  of  house,  53 

Hour  of  night,  65 

Modification,  58 

Night-time  denned,  57 

Proof  of,  63 

Statutory  definitions  of  night-time,  58 
Time  a  question  for  jury,  58 
Time    shown    from    circumstantial  evi- 
dence, 58 
Twilight,  58 
Occasional  occupancy,  53 
Occupancy  : 

Absence  of  occupant,  animo  revertendi,  53 
Fact  of  occupancy  at  night  determines 

character  of  house,  53 
House  into  which  owner  intends  to  move, 
53 

Necessity  of  occupancy,  53 
Occasional  occupancy,  53 
Occupation  by  servant,  53 
Office,  56 

Open  door  or  window,  45 
Other  buildings,  54 
Outhouse,  52,  55 
Place  of  business,  57 

Possession    of  burglars'   tools,    see  infra. 
Tools. 

Possession    of  stolen  property,  see  infra, 

Evidence. 
Pretended  collusion  of  servant,  51 
Property: 

As  to  possession  of  stolen  property,  see 
infra,  EVIDENCE. 
Questions  of  law  and  fact  : 
Intent,  66 
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BURGLARY,  cont'd. 

Questions  of  law  and  fact,  corit'd. 

Night,  58 

Time,  58 
Railroad  cars,  54 
Railroad  depot,  56 
Bescue  : 

Intent  to  rescue  goods  from  excise  officer, 

60 

Res  gesta,  65 
Servant,  47 

Occupation  by  servant,  53 

Pretended  collusion  of  servant,  51 
Shop,  57 
Stations,  56 
Store,  55,  56 
Storehouse,  52,  56 
Time,  57 

At  common  law,  57 

Breaking  and  entering  in  daytime,  58 

Degrees  of  the  offense,  59 

Night-time  defined,  57 

Proof  of,  63 

Statutory  definitions  of  night-time,  58 
Statutory  modification,  58 
Time  a  question  for  jury,  58 
Time    shown    from  circumstantial  evi- 
dence, 58 
Twilight,  58 
Tools  : 

Evidence  of  possession  of  burglars'  tools, 
64 

Possession  of  burglars'  tools,  69 

Evidence  to  prove  intent,  70 

Proof  of  general  intent,  70 

Purpose  for  which  implements  origi- 
nally intended,  69 

Statutory  misdemeanor,  69 
Transom,  pushing  open,  46 
Walks,  47 
Warehouse,  56 

What  premises  are  the  subject  of  burglary,  52 

Absence  of  occupant,  animo  revertendi,  53 
At  common  law,  52 
Barn,  57 

Certain  statutory  terms  construed,  54 
Churches,  54 
Court-house,  54 
Degrees  of  crime,  54 
Dwelling-house,  52,  57 
Examples,  52 

Fact  of  occupancy  at  night  determines 

character  of  house,  53 
Factory,  56 
House,  55 

House  into  which  owner  intends  to  move, 
53 

Lodgings,  53 
Mansion  house,  52 
Occasional  occupancy,  53 
Occupancy,  53 
Occupation  by  servant,  53 
Office,  55,  56 
Other  buildings,  54 
Outhouse,  52,  55 
Place  of  business,  57 
Railroad  cars,  54 
Railroad  depot,  55,  56 
Rented  rooms,  53 
Shop,  57 
Smoke-house,  52 
Statutes,  54 
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1U  IIGL.YRY,  cont'd. 

What  premises,  etc.,  cont'd. 

Store,  55,  56 
Storehouse,  52,  56 
Tent,  52 
Warehouse,  56 
Window  : 

Entrance  through  open  door  or  window, 
45 

Raising  window,  46 

BURIALS  (see  also  Cemeteries),  70 
Place  of  burial,  70 

BURLAPS,  70 

BURN,  70 

BURNING-FLUID,  70 
BURSTING,  70 

BURYING-GROUNDS,  see  CEMETERIES. 
BUSHEL,  71 
BUSHWHACKER,  41 

BUSINESS,  71 

Affairs,  74 

Amusement,  77 

Bankruptcy,  76 

Benevolent  associations,  76 

Building  restrictions  and  restrictive  agree- 
ments, 9,  78 

Burglary . 

Place  of  business,  57 

Business  hours,  77 

Business  paper,  77 

Calling,  72 

Capital  distinguished  from,  73 
Carrying  on  business,  72,  74,  724 
Commercial  paper,  77 
Courts,  78 
Covenants,  78 
Dies  non  juridicus ,  78 
Employment,  72 
Engaging  in  business,  74 
Farming,  75,  76 
Foreign  corporations,  74 
Intoxicating  liquors,  73 
Labor  distinguished  from,  74 
Large  sense  of  the  term,  72 
Married  women,  75 
Master  and  servant,  72 
Occupation,  72,  78 
Railroads,  76 

Separate  property  of  married  women,  75 

Single  act,  73 

Stock  distinguished  from,  73 
Street  railways,  76 
Sunday,  74 
Taxation,  74 
Theatres,  74 
Trade,  73 

Works,  mines,  manufactory,  or  other  bu§- 

iness,  77 

BUT  79 

Covenants,  80 
Except,  79 
Wills,  79,  80 

BUTCHER,  80 

BUY,  81 

BUYER,  81 


BUYERS'  OPTION,  82 
BUYING,  81 

BY,  82 

Abide  by,  84 
According  to,  83 
Agency,  84 
Along,  82 
At,  82 

Authorized  by  law,  84 
Boundaries,  82 
By  authority,  84 
By  day's  work,  84 
By  means,  85 
By  night,  83 
By  the  drink,  84 
By  the  law  of  the  land,  84 
By  way  of,  84 
By  writing,  84 
In,  85 

In  the  sense  of  near,  82 
Middle  of  highway  or  stream,  8a 
On,  82 

Payment  by  bill,  85 
Whether  exclusive,  82 
With,  83 

BY-LAWS,  96 
Acquiescence,  91 
Amendment,  90 

Limitations  on  which  to  amend  and  re- 
peal, 90 

Power  to  amend  and  repeal,  90 
Benevolent  and  beneficial  associations  : 

Construction,  103 
Forfeiture,  104 

Reducing  amount  ?f  benefit,  97 
Binding  force,  88 
By-laws  must  not  contravene,  91 
Certainty,  100 
Charter,  87 

Must  be  consistent  with  charter,  95 
Illustrations,  96 

Imposing    individual    liability  upon 

members,  96 
In  general,  95 
Charter  provisions  as  to  enactment,  91 
Constitution,  87 

Construction  and  interpretation,  102 

Associations  for  sociable,  charitable,  or 

moral  purposes,  103 
By-law  conferring  power  upon  directors, 

103 

By-law  in  pari  materia,  103 
By-laws  void  in  part  and  valid  in  part, 
103 

Effect  of  practical  construction  by  usage 

of  corporation,  102 
Forfeitures,  102 
General  principles,  102 
Rules  of  benevolent  societies,  103 
Definitions,  87 

Delegation  of  power  to  enact,  89 
Directors,  89 
Dues,  99 
Effect,  88,  100 

Enactment  (see  also  infra.  Power  to  En- 
act): 

Plea  of  enactment,  89 
Enactment,  mode  of,  91 
Enforcement,  104 

Benevolent  association,  104 
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BY-LAWS,  cont'd. 
Enforcement,  cont'd. 

Forfeiture  of  shares  of  stock,  104 

Forfeitures,  104 

Reasonable  penalties,  104 
Expulsion,  98 
Fines,  99 
Force,  83,  100 
Forfeitures,  102,  104 
Forfeitures  of  stock,  99 
General,  100 

Interpretation,  see  infra,  CONSTRUCTION. 
Introductory,  86 
Majority,  89 

Meeting  (see  also  infra,  Quorum).  90 
Members,  100 

By-laws  obligatory  upon  members,  100 

Inconvenience,  101 

Inconvenient  by-laws,  101 

Members  chargeable  with  notice,  100 
Mode  of  enactment,  91 
Notice : 

Members  chargeable  with  notice,  100 

Officers,  102 

Strangers,  102 
Officers,  89 

Sureties,  101 

Tenure,  102 
Ordinances  distinguished  from,  87 
Power  to  enaot  : 

Amend ment,  90 

Boards,  89 

Charter  provisions,  89 

Corporation  must  act  within  state  of  its 

creation,  89 
Delegation  of  power,  89 
Directors,  89 

Express  grant  for  specified  purposes,  89 
Inherent  power,  88 

In  whom   the  power  resides  primarily, 
.89. 

Limitations  upon  amendment  and  repeal, 

90 

Members  of  corporation  at  large,  89 

Quorum,  see  infra,  Quorum. 

Repeal,  90 

Single  officer,  89 

Statutory  provisions,  89 

Stockholders'  meeting,  90 

Superintendent,  89 
Public  policy  : 

By-laws  must  not  contravene,  91 
Questions  of  law  and  fact  : 

Validity,  91 
Quorum,  89 

Majority,  89 

What  constitutes,  89 
Beasonableness,  97 

By-laws  must  be  reasonable,  97 

Excessive  fines  and  «lue«,  99 

Expulsion,  98 

Forfeiture  of  stock,  99 

Illustrations  of  reasonable  by-laws,  98 

Illustrations  of  unreasonable  by-laws,  99 

Must  be  clearly  unreasonable,  100 

Nature  of  corporation  to  be  considered,  97 

Questions  for  court,  99 
Religious  liberty,  92 
Bepeal,  90 

Limitations  on  which  to  amend  and  re- 
peal, 90 

Power  to  amend  and  repeal,  90 
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BY-LAWS,  cont'd. 
Bequisites  and  validity,  91 

By-law  permitting  stockholder  to  forfeit 
stock,  94 

Impairing  statutory  right  to  vote,  95 
In  general,  91 
Introducing  new  rule,  92 
Must  be  consistent  with  charter,  95 
Must  be  consonant  with  nature  and  ob- 
ject of  corporation,  91 
Must  be  reasonable ,  see  infra,  Reasona- 
bleness. 

Must  not  be  contrary  to  law  or  public 
policy,  91 

Must  not  impair  vested  rights,  96 

Must  operate  equally,  100 

Reasonable  restraint  upon  transfer  of 
corporate  stock,  93 

Releasing  stockholders  from  future  as- 
sessments, 95 

Religious  liberty,  92 

Restraint  of  trade,  92 

Restraint  on  transfer  of  corporate  stock, 

93 

Transfer  of  stock,  93,  94 
Validity  a  question  for  court,  91 

Resolution  distinguished  from,  88 

Restraint  of  trade,  92 

Rules  and  regulations  distinguished  from, 

87 

Scope  of  title,  86 
Societies  and  clubs  : 

Construction,  103 
Statement  of  reason  for  adoption,  91 
Stock  and  stockholders,  94 

By-law  impairing  statutory  right  to  vote, 
94 

By-law  permitting  stockholder  to  forfeit 
stock,  94 

By-law  releasing  stockholder  from  future 

assessments,  95 
Forfeiture  of  shares,  104 
Forfeiture  of  stock,  99 
Transfer  of  corporate  stock,  93 

Examples,  94 

Formalities  as  to  transfer,  94 
National  banks,  94 

Prohibiting  transfer  while   holder  is 

indebted  to  corporation,  93 
Reasonable  restraint  upon  transfer,  93 
Surrender  of  certificate,  94 
Unreasonable  restraints,  93 
Validity  as  to  bona  fide  purchaser,  94 
Transfer  of  stock,  101 
Strangers.  101 
Banks,  101 

Effect  upon  third  parties,  101 
Lien,  101 
Notice,  101 

Right  to  complain,  102 

S-hareholders  dealing  as  customers,  102 

Tenure  of  officers,  102 

Transfer  of  stock,  IOI 
Suretyship,  101 
Usages  and  customs,  91 

Validity,  see  infra,  REQUISITES  AND  VALID- 
ITY. 

Vested  rights,  96 

Benefit  societies,  97 
By-laws  must  not  impair,  96 
Contracts  with  reference  to  future  by- 
laws, 97 
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BY-LAWS,  cont'd. 
Vested  rights,  cont'd. 
Illustrations,  97 

Illustrations  of  by-laws  impairing  vested 

rights,  96 
Writing,  91 

BY-ROAD,  104 

Public  road,  104 

BYSTANDER,  105 

c,  105 

CABIN,  105 
CABINET,  105 

CADET : 

Military  law,  106 

CALCULATED,  106 

CALCUTTA,  106 

CALENDAR,  106 

CALK,  107 

CALL,  107 

Call  for  trial,  107 

Corporations,  107 

Jury  and  jury  trial,  108,  109 

Stock,  107 

Stock  brokers,  107 

CALLING  : 

Business,  72 

CALUMNY,  109 
CAMEO,  109 
CAMPHENE,  109 
CAMP  MEETING,  109 
CAN,  no 
CANADA,  no 

CANALS  (see  also  Carriers  of  Goods),  in 
Abandonment,  127 

Duty  of  company  when  canal  is  aban- 
doned, 127 

Lease  subject  to  lessor's  right  to  abandon 
canal,  127 

Non-user,  128 

Restoring  stream,  127 

State  canals,  127 
Artificial  and  natural  watercourse  distin- 
guished, 112 
Authorization,  114 
Boundaries,  113 
Bridges,  122 

Duty  of  canal  company  as  to  bridges,  122 

Personal  injuries,  123 

Private  roads,  123 

Public  roads,  122  ■ 

Ways  laid  out  after  canal  is  constructed, 

123 

Carriers  of  goods  : 

Freezing  of  canal,  234 
Common  carriers,  124 
Compensation,  see  infra.  Eminent  Domain. 
Condemnation,  see  infra,  EMINENT  Domain. 
Definition,  1 1 1 
Easements.  116 
Eminent  domain,  114 

Change  of  canal  bed,  115 
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CANALS,  cont'd. 

Eminent  domain,  cont'd. 
Compensation,  115 

Compliance  with  law  authorizing,  115 
Damages,  115 

Exercise  of  right  of  eminent  domain,  114 
Fee  simple  in  state,  116 
Grant  of  public  lands,  117 
Mere  easement,  116 
Mode  of  ascertaining  damages,  117 
Necessity  of  compensation,  115 
Power  of  the  legislature,  114 
Power  to  construct  to  or  from  tide-water, 
115 

Restriction  upon  the  use  of  lands,  116 

Rights  of  former  owners,  116 

Right  to  enter  and  use  soil  before  pay- 
ment of  damages,  116 

Set-off,  115 
Fee  simple,  116 
Flooding  lands,  120 

Accidental  breach  of  canal,  121 

Liability  of  canal  owner,  120 

Liability  of  state,  121 

Negligence,  121 
Highways,  122 

Bridges,  122 
Legal  status  as  watercourse,  112 
Navigation,  123 

Authority  of  company  to  make  rules  for 
navigation,  125 

Delay  to  boats,  125 

Duty  of  the  company,  124 

Liability  as  common  carriers,  124 

Liability  of  state  canals,  125 

Liability  of  the  company,  124 

Lights,  125 

Regulations  of  vessels  on  canals,  125 
Rules  for  navigation  of  state  canal,  125 
Where  special  damage  must  be  shown, 

126 

Negligence,  121 

New  York  state  canals,  ill 

Nuisances,  120 

Ownership  of  water  in  canal,  113 
Pollution  of  water,  114,  120 
Power  to  build,  114 
Power  to  exact  tolls,  114,  117 

Construction  of  statutes  authorizing  tolls, 
118 

Enumeration  of  certain  articles  as  sub- 
ject to  toll,  117 

Examples,  117-119 

Express  authority,  117 

In  general,  117 

Rates  of  toll,  119 

Tugs,  118 
Prescription,  112 

Right  to  the  water,  113 
Private  canal,  114 
Public  lands,  117 
Rights  of  the  public,  114 
Riparian  rights,  120 

Against  state,  121 

Pollution  of  waters,  120 

Premises  injured  by  faulty  construction 
of  canal,  120 
Set-off,  115 
State  canals,  in 

Abandonment,  127 

Liability  for  navigation,  124 

Liability  of  state,  121 
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CANALS,  cont'd. 
State  canals,  cont'd. 

Rules  of  navigation,  125 

Vendees  of  state  canals,  122 
Surplus  water,  126 

Lease  subject  to  lessor's  right  to  abandon 
canal,  127 

Power  to  appropriate  water,  126 

Statutory  meaning  of  surplus  water,  126 

Ultra  vires,  I2J 

Using  water   for   other  purposes  than 

navigating  canal,  126 
Waste  water,  127 
Tide-water,  115 

Tolls  (see  infra,  Power  to  Exact  Tolls), 

114,  117 
Tugs,  118 
Ultra  vires,  ill 

Water,  see  infra,  Surplus  Water. 
Watercourse,  legal  status  as,  112 

CANCEL,  128 

In  the  sense  of  annul,  129 
Rescind,  129 

What  constitutes  cancelling,  128 
Whether  the  word  "  cancelled  "  amounts  to 
a  cancellation,  128 

CANCELLATION,  128 

As  evidence,  129 
Stamps,  130 

CANDIDATE,  129 

Bribery,  130,  131 

Whether  one  may  be  a  candidate  without 
his  consent,  130 

CANDLES,  131 

CANISTER,  756 

CANNOT,  no 

CANON,  131 

CANT,  131 

CANVAS,  131 

CAPABLE,  131 

CAPACITY,  132 

Religious  freedom,  133 

CAPE,  133 
CAPIAS,  133 

CAPIAS  AD  AUDIENDUM  JUDICIUM,  133 

CAPIAS  AD  RESPONDENDUM,  133 

CAPIAS  AD  SATISFACIENDUM,  134 

CAPIAS  IN  WITHERNAM,  134 

CAPM  \,  134 

CAPITAL.  134 

Accrued  earnings,  134 
Adjective,  142 

Business  distinguished  from,  73 
Capital  and  capital  stock,  135 

Capital  in  the  sense  of  capital  stock,  138 
Capital  stock  in  the  sense  of  capital,  138 
Exemption  from  taxation,  137 
Ordinary  meaning  of  capital  stock,  136, 
137 

Capital  cases,  142 
Capital  letters,  142 
Capital  offenses,  142 
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CAPITAL,  cont'd. 

Capital  stock  distinguished  from  shares  of 

stock,  139 

Capital  stock  including  shares  of  stock,  140 
Debt,  135 
Definition,  134 

Nominal  or  authorized  capital  stock  and 

actual  capital  stock,  140 
Profits,  134 
Taxation  : 

Capital  stock  distinguished  from  shares 
of  stock,  140 

CAPITAL  CASES,  142 

CAPITATION,  142 

Undue  influence,  142 

CAPTAIN,  142 

Master,of  vessel,  142 

CAPTION,  143 

Indictment,  143 
Scotch  law,  143 

CAPTURE,  143 

Marine  insurance,  143 
Prize,  143,  144 

Seizure  distinguished  from,  144 

CAPTURED  AND  ABANDONED  PROP- 
ERTY, 144 

CAPUT  MORTUUM,  144 

CAR,  144 

CARBONACEOUS,  145 

CARDINAL,  146 

CARDING  MACHINE,  146 

CARDS,  146,  147 
Gaming,  146 
Indictment,  146 
Swindling,  147 
Whist,  147 

CARE,  147 

Care  of  agent  or  express  company,  147 
Promise  to  support  and  take  care  of  a  per- 
son, 147 
Seduction,  147 

CAREFUL,  148 

CARELESS,  148 

CARELESSNESS,  148 

CARGO,  148 
Bill  of  sale,  148 
Full  and  complete  cargo,  148 
Goods  stowed  on  deck,  150 
Marine  insurance,  148,  149 
Sales,  148 
Stock,  150 

CARNAL  KNOWLEDGE,  150 

Rape,  150 
Seduction,  150 

CARPENTER,  151 
CARRIAGE,  151 

Bicycle,  151 
Cart,  153 

Law  of  the  road,  152 
Pleasure  carriage,  152 
Sled,  153 
Stages,  152 
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CARRIAGE,  cont'd. 
Street  railways  : 

Whether  street  car  is  carriage,  151 

Tolls,  152 
Turnpikes,  151 

CARRIERS  (see  also  Carriers  of  Goods  ; 
Carriers  of  Live  Stock  ;  Carriers  of 
Passengers)  : 
Car,  144 

<  'A  It  It  I  Kits  OK  GOODS  (see  also  CARRIERS 
of  Live  Stock  ;  Express  Companies),  154 
Acceptance    (see    also    infra,    Delivery  ; 
Duty  to  Receive  and  Carry),  181 
When  acceptance  implied,  183 
Whether  acceptance  of  a  receipt  or  bill  of 
lading  is  the  acceptance  of  the  special  con- 
tract limiting  carrier  s  ability,  see  infra, 
Limitation  of  Liability. 
Acceptance    by   consignee    as    waiver  of 

wrongful  delivery,  230 
Accidents,   see   infra.   Inevitable  Acci- 
dents. 

Actions  (see  also  infra.  Burden  of  Proof; 
Measure  of  Damages)  : 

As  to  limiting  time  in  which  suit  may  be 
brought,  see  infra,  Limitation  of  Li- 
ability. 

Delay  in  delivery,  356 

Right  of  carrier  to  maintain  action  to  re- 
cover goods,  350 

To  enforce  carrier's  lien,  418 
Act  of  God,  171,  234,  336 

Accidents  avoidable  by  ordinary  care, 
234 

Act  of  God  no  defense  where  contract 

fixes  time  of  delivery,  249 
Burden  of  proof,  358 

Duty  of  carrier  to  exercise  ordinary  care 

to  anticipate  danger,  242 
Examples,  234,  235 
Failure  to  deliver,  235 
Freezing,  234 
Freezing  of  a  canal,  234 
Liability  as  warehouseman,  285 
Proximate  cause,  235 
Unprecedented  floods,  234 
When  casualty  could  have  been  avoided 

by  exercise  of  ordinary  prudence,  234 
Whether  carrier  is  liable  for  a  loss  result- 
ing from  an  act  of  God  when  such  loss 
would  not  have  occurred  had  carrier 
not  been  g  lilty  of  negligent  delay,  258 
Address : 

Defective  marking,  370 
Goods  wrongfully  addressed,  370 
Illegibly  addressed,  370 
Where    carrier    knows    address    to  be 
wrong,  370 
Admixture  of  goods,  see  infra.  Confusion 

of  Goods. 
Advances : 

Measure  of  damages  : 

Where  consignee  has  made  advances, 
381 
Agency : 

Authority  of  carrier's  agent,  351 
Acting  for  both  parties,  353 
Agent    acting   contrary  to  duty  and 

known  course  of  business,  353 
Agent  limited  to  fairly  apparent  author- 
ity, 353 
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CARRIERS  OK  GOODS,  cont'd. 
Agency,  cont'd. 

Authority  of  carrier's  agent,  cont'd. 
General  agent,  351 
General  freight  agent,  352 
Limitation  upon  agent's  authority  not 

known  to  shipper,  353 
Presumption  of  agent's  authority,  351 
Receipt  for  goods  never  received,  353 
Shipper  must  prove  delivery  to  carrier, 
353 

Special  authority,  353 
Special  instructions  to  agents,  352 
Station  agent,  351 
Station  agent's  authority,  352 
Station  agent's  power  to  contract  as  to 
cars,  351 

Transportation  to  point  beyond  car- 
rier's line,  352 
Contracts  limiting  carrier's  liability,  305 

Consignor  as  agent  of  consignee,  306 
Consignor  bound  by  contract  of  his 

agent,  305 
Initial  carrier  as  agent  of  consignor, 

306 

Delivery  by  carrier  to  consignee's  agent, 

194 

Delivery  by  carrier  to  consignor's  general 

agent,  196 
Delivery  to  carrier's  agent,  185 

Agent's  authority  to  receive  confined 
to  goods  tendered  at  his  station,  186 
Agents  authorized  to  accept  delivery, 

185,  186 
Agent  without  authority,  185 
Authorized  agent,  185 
Delivery  to  railroad  employee  for  ex- 
press company,  186 
Examples  of  delivery  to  agent,  185 
Instructions  to  agent  a  part  of  the  con- 
tract of  shipment,  186 
Parcel  given  to  wagoner,  185 
Presumption  of  authority,  186 
Stage  driver,  185 
Station  agents,  186 

Ticket  master  of  passenger  train,  185 
Whether  a  delivery  to  a  duly  authorized 
agent    constitutes    delivery    to  the 
carrier,  185 
Proof  of  agent's  authority  where  delivery 

is  made  by  carrier  to  agent,  195 
Waiver  of  notice  of  claim  by  carrier's 
agent,  323 

Allowance  of    attorney's    fees    in  action 

against  carrier,  381 
Animals  : 

Measure  of  damages  where  animals  were 
to  be  used  for  breeding  purposes,  398 
Apparent  good  order,  354 
Assent,  see  Limitation  of  Liability. 
Assignee  : 

Bill  of  lading,  204 
Assignments  : 

Carrier's  lien  not  assignable,  420 
Attachment,  237,  418 

Attachment  and  stoppage  in  transitu,  238 

Carrier  not  bound  to  defend  suit,  239 

Demand  by  mortgagee,  240 

Duty  of  carrier,  239 

Goods  not  property  of  party  named  in 

writ,  239 
Invalid  process,  238 
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CARRIERS  OF  GOODS,  cent' a. 
Attachment,  cont'd. 

Liability  of  carrier  for  removing  property 

attached,  240 
Liability  of  carrier  where  goods  are  levied 
on,  237 

Notice  of  seizure  must  be  given  to  owner 

promptly,  239 
Notice  to  shipper,  238 
Process  valid,  237 
Process  void,  238 
When  goods  attachable,  239 
Wife's  goods  attached  in  action  against 
husband, 238 
Attorney's  fees,  381 
Banks  and  banking  : 

Delivery  of  money  to  bank,  217 
Bill  in  equity  : 

To  enforce  carrier's  lien,  418 
Bill  of  lading,  300 

Act  of  God,  public  enemy,  pirates,  rob- 
bers, thieves,  barratry,  etc.,  336 
Carrier's  liability  to  assignor  of  bill  of  lading, 
209 

Assignee  of  bill  of  lading,  204 

Bill  of  lading  attached  to  draft,  206 

Carrier's  right  to  demand  production  of 

bill  of  lading,  202 
Duplicate  bills  of  lading,  207 
Effect  of  direction  in  bill  to  notify,  205 
Estoppel,  207 

Goods  received  from  connecting  car- 
rier, 204 

Laches  of  holder  of  bill  of  lading,  203 

Liability  to  innocent  purchaser  of  bill 
of  lading,  202 

Necessity  of  indorsement  of  bill  of  lad- 
ing, 208 

Negotiable,  201 

Non-negotiable,  200 

Priority  of  holder  of  bill  of  lading  over 
creditors,  205 

Stoppage  in  transitu,  as  a  defense,  204 

Usages  and  customs,  209 
Carrier's  right  to  demand  production  of 

bill  of  lading,  231 
Delivery  to  holder  of  bill  of  lading,  200 

Assignee  of  bill  of  lading,  204 

Authority  to  dispense  with  production 
of  bill  of  lading,  205 

Bill  of  lading    directing   delivery  to 
bearer,  208. 

Carrie  rassumes  risk  only  where  delivery 
is  made  without  bill  of  lading,  203 

Carrier's  liability  to  assignor  of  bill  of 
lading,  209 

Carrier's  right  to  demand  production 
of  bill  of  lading,  202 

Draft  negotiated  to  third  party,  207 

Effect  of  bill  of  lading  as  estoppel,  207 

Effect  of  direction  in  bill  to  notify,  205 

Failure  to  require  surrender  of  bill  of 
lading  on  delivery  of  goods,  203 

Goods  received  from  connecting  car- 
rier, 204 

Holder  entitled  to  delivery,  200 

Holder  of  bill  of  lading  properly  in- 
dorsed, 200 

Indorsed  bill  a  protection  to  carrier 
though  wrongfully  held,  201 

Indorsee  of  bill  of  lading  unknown  or 
delaying  to  call  lor  goods,  201 
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CARRIERS  OP  GOODS,  cont'd. 
Bill  of  lading,  cont'd. 

Delivery  to  holder,  etc. ,  cont'd. 

In  what  sense  bill  of  lading  negotiable, 
201 

Laches  of  holder  of  bill  of  lading,  203 
Liability  to  innocent  purchaser  of  bill 

of  lading,  202 
Necessity   of   indorsement  of  bill  of 

lading,  208 
Non-negotiable,  200 
Priority  of  holder  of  bill  of  lading  over 

creditors,  205 
Right  to  disposition  of  goods  retained 

by  consignor,  208 
Stoppage  in  transitu,  204 
Usages  and  customs,  209 
Where  consignee  is  himself  agent  of 

carrier,  203 
Wrongful  possession  of  bill  of  lading, 

201 

Original  contract  not  affected  by  sub- 
sequent bill  of  lading,  301 
Proof  of  delivery,  190 

Right  of  carrier  to  issue  another  bill  of 
lading  after  one  has  been  issued  and 
forwarded  to  consignee,  199 

Statutory  penalties  for  refusing  to  de- 
liver, 228 

Whether  acceptance  of  a  receipt  or  bill  of 
lading  is  the  acceptance  of  the  special 
contract  limiting  carrier' s  liability,  see 
infra,  LIMITATION  OF  LIABILITY. 

Whether  bill  of  lading  is  essential  to  con- 
stitute complete  delivery  of  goods,  187 

Bill  of  lading  as  evidence  of  delivery, 
188 

Bill  of  lading  may  have  passed  inno- 
cent purchaser,  189 
Complete  without  bill  of  lading,  187 
In  absence  of  statutory  rule,  187 
Liability  commences  at  time  of  accept- 
ance, 187 

No  delivery  though  bill  of  lading  may 

have  issued,  188 
Statutes    prohibiting   bill    of  lading 

before  actual  delivery  of  goods,  189 
Texas  statute,  187 
Body  : 

Action    for  delay  in  delivering  corpse, 

385 

Burden  of  proof,  353 

Apparent  good  order,  354 

Burden  of  proving  ownership  by  carrier  : 

Delivery  to  true  owner  of  goods,  196 
Carrier  bound  to  show  absence  of  negli- 
gence, 361 

Carrier  must  bring  case  within  exception 
of  the  contract  limiting  liability,  359 

Carrier  must  show  that  stipulation  re- 
quiring claim  against  carrier  to  be  made 
in  a  certain  time  is  reasonable,  326 

Carrier's  burden  in  meeting  prima  facie 
case,  355 

Contract  limiting  liability  must  be  pleaded 

and  proved,  358 
Deviation,  425 
Evidence  to  prove  loss,  354 
Failure  of  plaintiff  to  give  notice  of  claim, 

359 

In  general,  353 
Limitation  of  liability,  32c 
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CARRIERS  <>F  GOODS,  cont'd. 
Burden  of  proof,  cont'd. 

Loss  by  fire  under  contract  limiting  lia- 
bility for  negligence,  362 
Negligence,  287 

Negligence  appearing  from  facts  of  car- 
rier's defense,  361 
Negligence  a  question  of  fact  forthe  jury, 

362 

Negligence  not  to  be  inferred,  360 

No  presumption  that  goods  were  in  good 

order  when  delivered  to  carrier,  354 
Notice  of  arrival  of  goods,  280 
Plaintiff  must  prove  non-delivery  by  car- 
rier, 354 

Plaintiff  must  show  receipt  by  carrier  and 

non-delivery,  353 
Presumption  as  to  existence  of  contract 

of  carriage,  354 
Presumption  as  to  state  of  goods  when 

received,  357 
Presumption  of  negligence,  355,  357 
Presumption  of  negligence  where  goods 

are  not  accounted  for,  359 
Proof  that  defendant  is  common  carrier, 

356 

Prove  liability  as  warehouseman,  281 

Res  ipsa  loquitur,  356 

Shifting  of  burden  of  proof,  256 

Shipper  must  show  compliance  with  stipu- 
lation that  claim  should  be  presented 
within  a  certain  time,  327 

Sufficiency  of  proof  of  non-delivery,  354 

Unexplained  loss  creates  presumption  of 
carrier's  liability,  355 

What  plaintiff  must  show  in  action  for 
loss  of  goods,  354 

When  court  may  direct  verdict  to  de- 
fendant, 362 

When  loss  shown  to  be  within  a  contract 
exempting  carrier  from  liability,  bur- 
den on  plaintiff  to  show  negligence,  360 

Where  carrier  is  a  warehouseman  merely, 
363 

Where  shipper  agrees  to  accompany  and 

care  for  shipment,  359 
Where  special  contract  is  set  up,  358 
Where  special  contracts  shown  and  no 

evidence  of  liability  as  common  carrier, 

359 

Why  carrier  should  not  be  required  to 
negative  negligence,  362 
Canals  (see  also  infra,  Carriers  by  Water)  : 

Freezing  of  canal,  234 
Care  of  agent  or  express  company,  147 
Carriers  by  water  (see  also  infra,  Lien)  : 
Delivery,  219 

Delivery  at  wharf,  219 
Goods  must  be  within  reach  of  owner, 
219 

Mere  landing  on  wharf  not  delivery, 
219 

Notice  of  arrival  of  goods,  219 

Storing,  219 
Liability  as  warehouseman,  265 
Lien  of,  413 

Low  water  as  excuse  for  delay,  256 
Notice  to  assignee  of  arrival  of  goods, 

279 

Waterway  freezing,  257 
Carriers  of  passengers  : 

Degree  of  care  required,  559 
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CARRIERS  OF  GOODS,  cont'd. 
Cars  (see  also  infra,  Duty  to  Have  and  to 
Furnish  Facilities  for  Transporta- 
tion) : 

Contract  to  furnish  cars,  170 
Charges  (see  also  infra.  Discrimination; 
Liens),  352 
As  to  carrier' s  lien  for  charges,  see  infra. 
Lien. 

As  to  reduced  rates  as  a  consideration  for  a 
contract  limiting  carrier's  liability,  see 
infra,  Limitation  of  Liability. 

Consignee  entitled  to  reasonable  time  in 
which  to  pay  charges,  418 

Consignee's  remedy  where  carrier 
charges  too  much,  419 

Conversion,  253 

Deduction  of  freight  charges  in  action 

against  carrier,  381 
Demand    for  charges  must  be  shown, 

418 

Injuries  must  succeed  charges  due  in 
order  to  sustain  action,  389 

Prepayment,  166 

Acceptance  for  carriage  sufficient  con- 
sideration, 166 
Shipper  bound  to  prepay,  166 
Usage,  166 

Recovery  of  extra  charges  where  ship- 
per has  concealed  or  misrepresented 
value  of  goods,  347 

Statutory  penalties  for  refusing  to  de- 
liver, 228,  229 

Storage,  287 

Tender  of  payment  necessary  to  bind  car- 
rier, 158 

Where  change  in   place  of   delivery  is 
made,  214 
Claims  : 

As  to  requiring  claims  to  be  presented  within 
fixed  time,  see  infra,  Limitation  of 
Liability. 
C.  0.  D.,  233 

Carrier's  liability  while  goods  are  await- 
ing payment,  224 

Connecting  carriers,  223 

Consignee's  right  to  inspect  goods,  224 

Contract  to  collect  implied,  223 

Fraud  on  consignee,  225 

Illustrations,  224 

Judicial  notice  of  meaning  of  C.  O.  D., 
224 

Liability  between  arrival  and  removal  of 

goods,  224 
Master  of  vessel,  225 
Meaning  of  C.  O.  D.,  224 
Meaning  of  term,  224 
Note  or  check  in  payment,  225 
Not  ordinarily  bound  to  collect  price  be- 
fore delivery,  223 
'■'  Please  collect  charges"  not  equivalent 

to  C.  O.  D.,  224 
Reasonable  time  to  consignee  to  call  and 

pay  for  goods,  225 
Responsibility  for  return  of  price,  225 
Return  of  money  to  consignee,  225 
What  carrier   may  accept  in  payment, 
225 

Common  carriers  : 

Burden  of  proof  to  show  that  defendan; 
carrier  is  a  common  carrier,  357 
Compensation,  see  infra.  Charges. 
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CARRIERS  OF  GOODS,  cont'd. 
Concealment : 

As  to  eff ect  of  concealment  or  misrepresenla- 
tion  of  value  by  shipper,  see  infra,  LIMI- 
TATION of  Liability. 

Shipper  concealing  character  of  goods, 
371 

Conflict  of  laws  : 

By  what   law  contract   limiting  carrier's 
liability  is  governed,  302 

Contracts  relieving  against  liability  for 

negligence,  304 
Examples,  302.  304 
General  rule,  302 

Goods  shipped  in  English  ship,  304 
Interstate  commerce,  303 
Law  of  place  where  injury  occurred, 
305 

Part  performance  in  another  state  from 
that  in  which  entered  into,  302 

Place  where  contract  was  made,  302 

Rule  of  federal  courts,  304 

Where  there  is  no  special  contract, 
305 

Whether  or  not  special  contract  exists, 
305 

Liability  as  warehouseman,  270 
Confusion  of  goods,  226 

Consignee  entitled  to  demand  identical 

goods  shipped,  226 
Custom,  226 

Exception  in  case  of  grain  consigned  to 

elevator,  226 
Intention,  226 
Separation  impossible,  227 
When  exception  does  not  apply,  226 
When  goods  are  admixed  the  owners  are 

tenants  in  common  of  the  mass,  227 
Connecting  carriers,  160,  423 

Carrier's  duty  as  to  delivery  where  point 

of  destination  is  not  on  its  line,  216 
Delay,  256 

Delivery  in  accordance  with  papers  re- 
ceived from  initial  carrier,  204 

Duty  to  accept  goods  tendered  by  con- 
necting carriers,  160 

Hauling  cars  of  other  companies,  161 

Initial  line  may  bind  shipper  by  new  con- 
tract with  connecting  line,  306 

Liability,  204 

Lien,  405 

Carrier  acts  as  shipper's  agent  in  for- 
warding, 408 

Damage  caused  by  first  carrier  cannot 
be  set  off  against  last,  408 

Goods  received  by  last  carrier  through 
error  of  antecedent  carrier,  406 

Goods  sent  to  wrong  destination  by  er- 
ror of  previous  carrier,  406 

Guaranty  of  first  carrier  as  to  through 
rates  making  prima  facie  case  for 
owner  of  goods,  409 

Improper  agreement  with  initial  line, 
407 

Initial  line  improperly  marking  goods, 

freight  prepaid  through,  407 
Last  carrier  not  bound  by  contract  of 

initial  carrier,  409 
Liability  of  line  guaranteeing  rate,  410 
Rights  of  second  carrier  where  goods 

are  improperly  marked  as  prepaid, 

407 
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CARRIERS  OP  GOODS,  cont'd. 
Connecting  carriers,  cont'd. 
Lien,  cont'd. 

Second  carrier  receiving  with  notice 

that  through  freight  is  prepaid,  407 
Shipper  selecting  one  of  two  routes, 
406 

Unauthorized  guaranty  of  first  carrier 

as  to  through  rates,  409 
Where  the  last  carrier  has  not  paidany 
charges  to  the  preceding  carrier,  410 
Whether  first  carrier  is  agent  of  subse- 
quent carrier,  408 
Whether  the  last  carrier  has  a  lien,  405 

Mandatory  injunction,  161 

Power  of  agent  to  contract  as  to  transpor- 
tation to  points  beyond  carrier's  line,  352 

Presumption  as  to  state  of  goods  when 
received,  357 

Statutory  penalties  for  refusing  to  de- 
liver, 227-229 

Stipulation  requiring  claim  to  be  pre- 
sented within  a  fixed  time,  322 

Stipulation  that  initial  carrier  shall  not 
be  liable  after  goods  have  passed  from 
its  hands,  320 
Consideration  (see  also  infra,  LIMITATION  OF 
Liability)  : 

Acceptance  for  carriage  sufficient  con- 
sideration, 166 

Effect  of  concealment  or  misrepresenta- 
tion of  value  by  shipper,  345 

Special  contract  to  furnish  cars,  171 

Undertaking  to  carry,  160 
Consignee  (see  also  infra.  Delivery  by  Car- 
rier) : 

Demand  by  consignee,  230 
Fictitious  consignees,  197 
Liability  of  shipper  or  consignee  to  car- 
rier, 271 

Measure  of  damages  where  consignee  has 

made  advances,  381 
Shipper's  right  to  change  consignee,  199 
Waiver  of  right  of  action  for  wrongful 

delivery,  230 
Consignor  : 

Liability,  see  infra,  Liability  of  Ship- 
per or  Consignor  to  Carrier. 
Consignor's  duty  to  accept,  see  infra.  De- 
livery of  Goods. 
Constitutional  Law  (see  also  infra.  Limita- 
tion of  Liability)  : 
Statutes  requiring  prompt  forwarding  of 
freight,  251 
Construction,  see    infra.    Limitation  ok 
Liability. 

Contract  limiting  liability,  see  infra,  LIMI- 
TATION of  Liability. 
Contract  to  furnish  cars,  170 
Contributory  negligence  of  shipper,  368 

Burden  of  proof,  358 

Defective  marking  caused  by  carrier,  370 

Defective  packing,  369 

Goods  addressed  under  shipper's  direc- 
tion by  carrier's  agent.  370 

Goods  illegibly  or  wrongfully  addressed, 
370 

Goods  improperly  loaded,  368 
In  general,  368 

Negligence  after  receipt  of  goods,  369 
Negligence  of  shipper  imputed  to  con- 
signee, 368 
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CARRIERS  OF  GOODS,  cont'd. 

Contributory  negligence  of  shipper,  cont'd. 
Owner  undertaking  to  care  for  property, 

368 

Question  of  law  and  fact,  36S 

Refusing   to  accept   goods  improperly 

marked.  369 
When     shipper   conceals   character  of 

goods,  371 

Where  carrier  knows  address  to  be  wrong, 
371 

Whether    consignor    accompanies  the 

goods,  36S 

Conversion  by  carrier  (see  also  infra.  Liens), 
231 

Carrier  cannot  convey  title  by  sale,  350 
Carrying  to  wrong  point,  231,  232 
Damages  capable  of  repair,  233 
Delay  in  delivery,  231 
Examples,  231-233 

Failure  to  deliver  to  proper  party,  232 

In  general,  231 

Prepayment  of  charges,  233 

Refusal  to  deliver,  389 

Refusal  to  deliver  except  upon  reasonable 

conditions,  232 
Wilful  conversion,  233 
Wrong  delivery,  231 
Wrongful  disposition,  233 
Creditors  : 

Priority  of  holder  of  bill  of  lading  over 
creditors,  204 
Criminal  law  : 

Statutes  making  the  sending  of  danger- 
ous goods,  without  notice  to  carrier,  a 
crime,  372 

Damages  (see  also  infra,  Measure  of  Dam- 
ages) : 

Remote  and  speculative  damages,  see  infra. 
Measure  of  Damages. 
Dangerous  or  prohibited  articles,  164 
Dangers  of  the  road,  336 
Defective  packing  and  marking,  369,  370 
Definition,  158 

Delay  (see  also  infra.  Duty  to  Have  and 
to  Furnish  Facilities  for  Transpor- 
tation ;  Duty  to  Receive  and  Carry  ; 
Measure  of  Damages),  244 

Acceptance  of  a  portion  of  the  goods  as 
waiver  of  delay,  254 

Act  of  God  no  defense  where  contract 
fixes  time  of  delivery,  249 

Carrier  bound  to  carry  only  within  a 
reasonable  time,  245 

Carrier's  duty  during  delay,  258 

Character  of  freight  must  be  considered, 
247 

Circumstances  to  be  considered  in  deter- 
mining reasonable  time,  246 

Consignor  may  sue  for  delay,  244 

Constitutionality  of  statute  requiring 
prompt  forwarding  of  freight,  251 

Contract  to  deliver  within  a  fixed  time, 

Delay  caused  by  consignor  s  defective 
marking,  247 

Delay  concurring  with  inevitable  acci- 
dent, 258 

Delay  proximate  cr  use  of  injury  to  ship- 
per, 253 

Delivery  in  usual  iime  according  to  cus- 
tom, 248 
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ARRIERS  OF  GOODS,  cont'd. 
Delay,  cont'd. 

Duty  to  deliver  within  a  reasonable  time, 
244 

Excuses  for  delay,  254 

Accumulation  of  cars,  256 

Accumulation  of  freight,  256 

Carrier  liable  only  for  negligent  delay 
in  absence  of  special  contract,  254 

Delay  due  to  another  company,  256 

Deviation  by  carrier,  255 

Failure  to  notify  consignor  or  con- 
signee, 256 

In  general,  254 

Line  of  road  blockaded,  256 

Low  water,  256 

Notice  to  shipper,  255 

Obstruction  no  defense  where  carrier 
knew  of  it  when  goods  were  received, 
255 

Snow-storm,  255 

Strikes,  see  infra.  Strikes. 

Unusual  and  unexpected  pressure,  256 

Unusual  flood,  255 

Washout  on  road,  255 

Where  there  is  a  special  contract,  254 
Extent   of   duty  in   case  of  perishable 

freights,  253 
Insisting  on  shipment  after  information 

of  probable  delay,  253 
Liability  of  carrier  in  general,  244 
Limitation  of  liability,  258 

Delay  resulting  from  negligence,  258 

In  general,  258 
Negligence,  248 

Parol  evidence  to  show  agreement  to  ship 
on  a  certain  tiain,  250 

Perishable  freights,  252 

Preference  to  perishable  freights,  253 

Question  for  jury,  247 

Sale  of  perishable  goods,  253 

Special  instructions  to  forward  imme- 
diately, 250 

Statute  requiring  prompt  forwarding  of 
freight,  251 

Stipulation  as  to  reasonable  time,  248 

Transportation  of  household  goods,  391 

Waiver  of  right  of  action  for  delay,  253 

What  constitutes  a  contract  to  carry 
within  a  fixed  time,  250 

What  is  reasonable  time  for  delay,  246 

Where  carrier  could  have  foreseen  in- 
evitable accident,  260 

Where  carrier's  practice  is  negligent, 
248 

Whether  carrier  is  liable  for  a  loss  re- 
sulting from  an  act  of  God  or  a  public 
enemy,  where  such  loss  would  not  have 
occurred  had  carrier  not  been  guilty  of 
negligent  delay,  25S 
Delivery  (see  also  infra,  Bill  of  Lading  ; 
Delay  ;  Misdelivery  ;  Warehouse  ; 
Warehousemen): 

Commencement  of  liability,  180 
Commences  with  delivery,  180 
Delivery  for  immediate  transportation, 
180 

Delivery  must  be  to  carrier  as  such, 
181 

Liability  of  carrier,  180 
Whether    liability  commences  before 
goods  are  put  on  cars,  181 
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CARRIERS  OF  GOODS,  eont'd. 
Delivery,  cont'd. 

Delivery  to  carrier's  agent,  185 

Agent's  authority  to  receive  confined 
to  goods  tendered  at  his  station,  1S6 

Agents  authorized  to  accept  delivery, 
185,  186 

Agent  without  authority,  185 

Authorized  agent,  185 

Delivery  to  railroad  employee  for  ex- 
press company,  186 

.Examples  of  delivery  to  agent,  185 

Instructions  to  agent  a  part  of  the  con- 
tract of  shipment,  186 

Parcel  given  to  wagoner,  185 

Presumption  of  authority,  186 

Stage  driver,  185 

Station  agents,  186 

Ticket-master  of  passenger  train,  1S5 

Whether  a  delivery  to  a  duly  author- 
ized agent  constitutes  delivery  to  the 
carrier,  185 
Goods  sent  C.  0.  D.,  see  infra,  C.  O.  D. 
Loading  goods  on  cars,  189 

Duty  of  loading  rests  primarily  on  car- 
rier, 189 

Illustrations,  189 

Injury  to  goods  while  being  loaded, 
190 

Where  by  contract  shipper  is  to  load 
goods,  189 
Place  of  delivery  212 

Carrier  changing  destination  of  goods, 
213 

Change  after  goods  have  reached  their 

destination,  215 
Consignee  directing  change  of  place, 

215 

Delivery  must  be  at  reasonably  safe 
and  convenient  place,  213 

Delivery  of  grain  at  elevator,  216 

Delivery  to  consignee's  agent  at  car- 
rier's office,  215 

Generally,  212 

In  the  absence  of  a  statute  or  special 

contract,  212 
Notice  that  consignee  is  not  owner,  215 
Owner  may  direct  a  change  in  place  of 

delivery,  214 
Presumption  of  ownership,  215 
Right  to  compensation  where  place  of 

delivery  is  changed,  214 
Station  to  which  goods  are  marked,  212 
Usage  or  custom,  213 
Waiver  of  wrong  delivery,  214 
Where  point  of  destination  is  not  on 
carrier's  line,  215 
Proof  of  delivery,  190 
Bill  of  lading,  190 
Burden  of  proof,  190 
Expense  bill,  190 
How  made,  190 
Receipts,  190 
What  constitutes  delivery,  181 
At  regular  station,  183 
Change  of  custody  and  control,  182 
Custom  of  carrier  to  receive  goods  at 

place  other  than  depot,  184 
Delivery  and  acceptance,  181 
Delivery  of  warehouse  receipts.  182 
Depositing  goods  near  company's  road- 
bed, 183 
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CARRIERS  OF  GOODS,  cont'd. 
Delivery,  cont'd. 

What  constitutes  delivery,  cont'd. 
Deposit  near  switch,  1S3 
Exclusive  possession  and  control,  181 
Express  companies,  182 
Ferrymen,  182 

Liability  same  as  when  goods  in  transit, 
185 

Merely  placing  cattle  in  the  railroad 
company's  yards,  184 

Notice  of  special  delivery,  184 

Question  for  jury,  182 

Roadside  deposit,  183 

Shipment,  182 

The  general  rule,  181 

Time  and  place  of  tender,  183 

When  acceptance  implied,  183 
Whether  bill  of  lading  is  essential  to  con- 
stitute complete  delivery  of  goods,  187 

Bill  of  lading  as  evidence  of  delivery, 
188 

Bill  of  lading  may  have  passed  inno- 
cent purchaser,  188 
Complete  without  bill  of  lading,  187 
In  absence  of  statutory  rule,  187 
Liability  commences  at  time  of  accept- 
ance, 187 

No  delivery  though  bill  of  lading  may 

have  issued,  1S8 
Statutes  prohibiting  bill  of  lading  be- 
fore actual  delivery  of  goods,  189 
Texas  statute,  187 
Delivery  as  to  admixture  of  goods,  see  infra, 

Confusion  of  Goods. 
Delivery  by  carrier  (see  also  infra,  Conver- 
sion ;  Lien),  191,  217,  356 
Action  for  delay  in  delivery,  356 
Act  of  God,  235 

As  to  measure  of  damages  for  refusal  tv 
deliver,  see  infra.  Measure  of  Dam- 
ages. 

Carrier    imposing    unreasonable  con- 
ditions, 222 
Carrier's    right    to  demand  receipt  upon 
delivery,  231 

In  general,  231 
Inspection  by  consignee,  231 
Production  of  bill  of  lading,  231 
Refusal  todeliver  till  receipt  is  granted, 
231 

Carrier    storing,     subject    to   lien  for 

charges,  222 
Circumstances  must  be  considered,  217 
Consignee  cannot  refuse  to  accept  merely 

because  of  delay,  221 
Consignee's  duty,  221 
Consignee's  duty  to  accept,  221 

Carrier    imposing    unreasonable  con- 
ditions, 222 

Carrier   storing   subject   to    lien  for 
charges,  222 

Damaged  goods,  221 

Demanding  poods  after  once  refusing 
to  receive,  222 

Duty  of  carrier  to  store  safely,  222 

Notice  to  consignor,  222 

Perishable  goods,  223 

Total  loss,  221 
Damaged  goods,  221 

Delivery  accomplished  before  goods  are 
unloaded,  192 
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CARR1EKS  (>r  GOODS,  cont'd. 
Delivery  by  carrier,  cont'd. 

Delivery  of  money  to  bank,  217 
Delivery  of  part  of  goods,  193 
Demand  !>v  I'unsi ^ nee ,  230 
Demanding  goods  after  once  refusing  to 

receive,  222 
Duty  of  carrier  to  store  safely,  222 
Fraud,  412 

General  rule  as  to  when  liability  ceases, 
191 

Goods  being  unloaded,  193 
Holiday,  217 

Inclemency  of  weather,  218 
Injury  to  stock  in  transit,  382 
Liability  as  warehouseman,  191 
Lien  lost  by  carrier,  411 
Measure  of  damages  for  misdelivery ,  see 
infra,  MEASURE  OF  DAMAGES. 

Non-delivery  by  carrier,  354 

Notice  to  consignee,  191 

Notice  to  consignor,  222 

Particular  cases  of  delivery,  192 

Perishable  goods,  223 

Plaintiff  must  show   receipt  by  carrier, 

353..303 
Question  for  jury,  217 
Reasonable  efforts  to  effect  delivery,  191 
Reasonable  hour  of  the  day,  217 
Statutory  penalties  for  refusing  to  deliver,  227 

Bill  of  lading  need  not  be  exhibited,  228 

Carrier  receiving  goods  from  connect- 
ing line,  227 

Conflict  with  federal  statute,  228 

Fraud,  229 

In  Arkansas,  227 

Mistake,  229 

Police  power,  227 

Shipper  must  come  strictly  within  the 
terms  of  act,  228 

Tender  of  amount  due  by  expense  ac- 
count not  sufficient,  228 

Tender  of  charges,  228,  229 

Texas  statute,  227,  230 

The  statute  is  a  penal  one,  228 

When  statute  applies,  228 
Sunday,  217 

Time  of  delivery,  see  infra,  DELAY. 

To  bar  right  of  stoppage  in  transitu,  191 

Total  loss,  221 

To  whom  delivery  may  be  made,  194 

Change  of  consignee,  199 
Delivery  to  fraudulent  purchaser,  197 
Delivery  to  true  owner  of  goods,  196 
Goods  sent  to  local  agent  of  carrier,  198 
Money  shipped  to  impostor,  197 
Must  deliver   as   instructed   by  con- 
signor, 195 
Proof  of  consignee's  agent  to  accept 

delivery,  195 
Shipment  of  factor  for  sale,  199 
Shipper's  right  to  change  consignee,  199 
True  owner,  350 
Unloading  and  storing,  191 
Waiver  of  right  of  action  for  wrongful  de- 
livery, 230 
Acceptance  of  goods  a  waiver,  230 
Acceptance  of  part  of  goods,  231 
Acceptance  of  payment  of  part  deliv- 
ered to  wrong  party,  231 
Consignee  may  waive  all  errors  com- 
mitted by  carrier,  230 


CARRIERS  OF  GOODS,  cont'd. 
Delivery  by  carrier,  cont'd. 
Waiver  of  right,  etc.,  cont'd. 

Ratification  of  delivery  to  wrong  per- 
son, 231 

What  constitutes  a  delivery,  191 

When  consignee  not  bound  to  receive,  384 

When  personal  delivery  requisite,  218 

At  common  law,  218 

Carriers  by  water,  219 

Carriers  holding  themselves  out  as  will- 
ing to  make  such  delivery,  218 

Delivery  must  be  personal,  218 

Express  companies,  218 

Railroads,  219 

Special  contracts,  218 

Usage  and  custom,  218 

Where  special  charges  have  been  made 
for  personal  delivery,  218 
Where  consignee  refuses  to  receive,  220 
Delivery  to  Carrier  : 

Delivery  to  consignee's  authorized  agent, 

194 

Presumption  as  to  state  of  goods  when 

received,  357 
Shipper  must  prove,  353 
Statutory  penalties  for  refusing  to  deliver  : 

Interstate  commerce,  227 
To  whom  delivery  may  be  made  : 

Delivery  of  money,  194 

Delivery  of  wife's  goods  to  husband, 
194 

Delivery  to  consignee,  194 
Delivery  to  consignor's  general  agent, 
196 

Goods  shipped  on  fraudulent  order  to 
fictitious  consignee,  197 

Real  owner  always  entitled  to  demand 
his  goods,  196 

Shipper  directing  delivery  to  third  per- 
son or  to  consignee  upon  certain  con- 
ditions, 195 
Demand  : 

Demand  for  charges  must  be  shown  be- 
fore carrier  can  enforce  lien,  418 
Demand  by  consignee,  230 
Demurrage  : 

Lien,  399 
Depots,  see  infra,  STATIONS. 
Deviation,  255,  422 

Burden  of  proof,  425 

Consent  of  owner  as  excuse,  424 

Consent  of  owner  will  excuse  a  deviation, 
424 

Liability  for  loss,  423 
Liability  in  general,  422 
Lien  forfeited  by  deviation,  425 
Limitation  of  liability  forfeited  by  devia- 
tion, 425 

Loss  during  deviation  creates  prima  facie 
liability,  423 

No  liability  where  loss  would  have  re- 
sulted from  deviation,  424 

Proof  of  deviation  and  loss  showing/r»Vza 
facie  liability,  424 

Shipping  over  connecting  line  contrary  to 
instructions,  423 

Sudden  emergency,  426 

Sudden  emergency  as  excusing  deviation, 
424 

Unauthorized  transshipment  or  reship- 
ment,  425 
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CARRIERS  OF  GOODS,  cont'd. 
Dies  non  : 

Delivery,  217 
Discrimination,  170,  177 

Admitting  vans  of  certain    shippers  at 

later  hours  than  others,  178 
Common-law  duty  not  to  discriminate, 

177 

Common-law  rule  as  to  charges,  179 
Discrimination    as    to    prepayment  of 

charges,  180 
Discrimination  as  to  time  of  receiving 

goods,  178 
English  act  against  discrimination,  177 
Enjoining  discrimination,  178 
Meaning  of  rule  against  discrimination, 

179 

Mere  difference  of  treatment  not  neces- 
sarily unlawful  discrimination,  178 

Order  in  which  goods  should  be  for- 
warded, 180 

Perishable  goods,  253 

Preference  as  to  time  of  shipment,  178 

Preference  in  delivering  goods,  179 

Press  of  business,  170 

Refusal  to  receive  goods,  159 

Requiring  certain  consignors  to  sign 
conditions  not  exacted  of  others,  178 

Rule  does  not  require  same  rates  and 
facilities  for  all,  179 

Statutes,  177 

Statutes  in  the  United  States,  178 
Undue  preferences,  179 
Drafti : 

Bill  of  lading  attached  to  draft,  206 
Duress : 

Contract  limiting  carrier's  liability,  298 
Duty  to  have  and  to  furnish  facilities  for  trans- 
portation (see  also  infra.  Duty  to  Re- 
ceive and  Carry)  : 

Act  of  God,  171 

Agreement  to  furnish  cars  uncondition- 
ally, 171 
At  common  law,  167 
Blockade  on  connecting  line,  169 
Carrier  receiving  goods  with  knowledge 

of  construction,  169 
Carrier's  duty  limited  to  its  facilities,  167 
Carrier's  duty  where  facilities  lacking, 
169 

Cars  furnished  must  be  suitable  and  safe,  175 

Acceptance  by  shipper  of    unfit  cars 

with  knowledge,  175 
Cars  furnished  the  property  of  another 

line,  175 

Particular   cars  such    as  are  usually 
furnished  by  the  company,  176 

Rule  in  general,  175 
Consideration  for  special  contract,  171 
Discrimination,  170 

Effect  of  unusual  press  of  business,  168 
Existence  of  strike  among  employees,  169 
Goods  liable  to  become  damaged  by  de- 
lay, 169 
Goods  on  Sunday,  176 
How  fact  of  existence  of  special  contract 

determined,  171 
In  the  absence  of  special  contract,  167 
Obligation  determined  by  special  con- 
tract, 170 

Proximate  cause  of  loss  to  shipper,  177 
Railroads,  167 

1127 


CARRIERS  OF  GOODS,  cont'd. 
Duty  to  have  facilities,  etc.,  cont'd. 

Refusal  to  furnish  cars  excuses  tender, 
1-6 

Road  under  military  control,  169 
Shipper's  unlawful  intention  as  adefense, 
176 

Special  contract,  169 

Special  contract  to  furnish  cars,  170 

Statutory  duty,  172 

Case  must  be  brought  within  the 
statute,  172 

Connecting  lines,  174 

Construction  of  English  statute,  174 

Construction  of  statute,  173 

Duty  prescribed  by  statute,  172 

English  act,  173 

General  requirements  of  English  act, 
174 

Oral  application  for  cars,  173 

Statute  does  not  affect  common-law 
remedy,  173,  174 

Statute  does  not  destroy  right  of  action 
for  breach  of  common-law  duty,  173 

Statute  fixing  penalty  for  not  furnish- 
ing cars ,  173 

Statute  merely  declaratory  of  common 
law,  172 

Wisconsin  statute,  173 

Written  application  for  cars  required 
174 

Steamship  carriers,  167 

Sufficient  facilities  for  reasonably  prompt 

carriage,  167 
Tender  of  goods  by  shipper,  176 
Waiver  of  carrier's  breach  of  contract, 

172 

What  constitutes  contract  to  furnish  cars 
at  certain  date,  171 
Duty  to  receive  and  carry  (see  also  infra. 
Duty  to  Have  and  to  Furnish  Faci- 
lities for  Transportation)  : 

As  to  measure  of  damages  for  refusal  or 
failure  to  carry,  see  infra,  MEASURE  OK 
Damages. 

Carriage  of  goods  as  freight,  see  infra, 
Charges. 

Duty  enforceable  by  mandamus ,  see  infra. 

Mandamus. 
Goods  offered  by  connecting  lines,  see  infra. 

Connecting  Lines. 
Hauling  cars  of  other  companies ,  see  infra. 

Cars  of  Other  Companies. 
Acceptance,  160 
Carriage  for  current  price,  160 
Carriers'  rules  and  regulations,  159 
Consideration  for  undertaking  to  carry, 

160 

Delivery,  160 
Discrimination,  159 
Good  cause  for  refusal,  159 
Goods  improperly  packed,  369 
How  duty  arises,  160 

Mode  of  transportation  to  be  employed, 
166 

Nature  of  goods,  158 
Payment  of  charges,  158 
Proximate  cause  of  loss,  160 
Refusal  or  failure  to  carry,  160 
Special  contract  unnecessary,  160 
Transportation  within  a  reasonable  time, 
160 
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CARKIKliS  OF  GOODS,  cont'd. 
Duty  to  receive,  etc.,  cont'd. 

Usual  remedy  for  refusal,  162 
Usual  route,  167 

What  will  excuse  failure  or  refusal  to  carry, 

160-162 

Acceptance  for  carriage  sufficient  con- 
sideration, 166 

Certain  methods  of  carriage  for  certain 
goods,  163 

Dangerous  or  prohibited  articles,  164 

Explosives,  165 

Goods  defectively  packed,  164 

Goods  exposed  to  unusual  dangers, 
165 

Goods  not  of  character  carrier  trans- 
ports, 162 
Intoxicating  liquors,  163,  164 
Line  under  military  authority,  165 
Perishable  goods,  165 
Prepayment  of  charges,  166 
Prescribing  place  for  delivery,  164 
Prescribing  time  for  delivery  of  goods, 
164 

Reasonable  regulations  as  to  time,  163 
Refusal  to  pay  charges  in  advance,  165 
Regular  station  denned,  164 
Waiver  of  right  to  object,  165 
Elevator  : 

Mingling  grain  of  different  owners,  226 
Misdelivery,  390 

Statutes  requiring  delivery  at  particular  ele- 
vator, 216 
Common-law  rule,  216 
Illinois  statute,  216 

To  what  cases  statute  inapplicable,  216 
Enemies,  see  infra,  Public  Enemies. 
Estoppel  : 

Bill  of  lading,  207 
Evidence  (see  also  infra,  Burden  of  Proof): 
Action  against  carrier  for  loss  of  goods, 
354 

Bill  of  lading  as  evidence  of  delivery  of 

goods, 188 
Burden  of  proving  ownership  by  carrier  : 

Delivery  to  true  owner  of  goods,  196 
Proof  of  agent's  authority  to  accept  de- 
livery, 195 
Proof  of  delivery,  190 

Bill  of  lading,  190 

Burden  of  proof,  190 

Expense  bill,  190 

How  made,  190 

Receipts,  190 
What    testimony   admissible    to  show 
market  value  of  goods  lost  or  dam- 
aged, 375 

Excuse,  see  infra.  Duty  to  Receive  and 
Carry. 

Excuses  for  delay,  see  infra,  DELAY. 

Execution,  418 

Exemplary  damages,  390 

Expenses,  see  infra.  Measure  OF  DAMAGES. 

Expert  and  opinion  evidence  : 

Market  value,  375 
Explosions : 

Liability  of  carrier,  367 
Explosives,  164 

Agreement  between  shipper  and  carrier 
to  conceal  nature  of  goods,  373 

Different  consignors  shipping  explosives 
at  the  same  time,  373 

II 


CARRIERS  OF  GOODS,  cont'd. 
Explosives,  cont'd. 

Liability  of  shipper,  371 

Shipper  must  notify  carrier  of  dangerous 

character  of  goods,  372 
Statute  making  the  sending  of  explosives, 
without  notice,  a  crime,  372 
Express  companies  : 

Notice  to  consignor  where  consignee  re- 
fuses to  accept  goods,  280,  281 
Personal  delivery,  218 
Facilities,  see  infra,  Duty  to  Have  and  to 
Furnish   Facilities  for  Transporta- 
tion. 

Factors  and  commission  merchants  : 

Misdelivery,  390 

Right  of  shipper  to  direct  delivery  to 
another  party,  199,  200 
Fictitious  consignee,  197 
Fire,  336 

Liability  for  loss  by  fire,  286 

Loss  by  fire,  364 

Loss  by  fire  under  contract  limiting  lia- 
bility for  negligence,  360-362 
Statute  making  railroad  company  liable 
for  loss  by  fire,  287 
Floods,  234 

Duty  of  carrier,  243 
Excuse  for  delay,  255 
Forfeiture  : 

Benefit  of  special  provisions  forfeited  by 
failure  to  observe  contract,  339 
Forfeiture  of  lien,  see  infra,  Lien  of  Car- 
rier. 
Fraud,  322 

Delivery  secured  by  fraud,  412 
Failure  to  sue  caused  by  carrier's  fraud, 
321 

Liability  of  carrier  for  delivery  of  goods 
to  fraudulent  purchaser,  197 

Statutory  penalties  for  refusing  to  de- 
liver, 229 

Wrongful  delivery  induced  by  fraud  prac- 
tised upon  carrier,  210 
Freezing,  257,  260 

Freight,  see  infra.  Charges;  Discrimina- 
tion; Lien. 

Garnishment : 

Liability  of  carrier  when  go*ds  are  garnished. 

240 

Carrier  subject  to  garnishment,  240 
Examples,  240,  241 

Garnishment  a  defense  to  action  by- 
shipper  for  refusal  to  deliver,  240 
Goods  in  transit  are  beyond  jurisdic- 
tion of  court,  240 
Public  policy,  241 
General  agents,  351,  352 
Good  order,  354 
Government : 

Lien  on  property  of  government,  403 
Grain,  see  infra.  Elevators. 
Hauling  cars  of  other  companies  (see  also  in- 
fra,  Connfcting  Carriers),  161 
Company  liable  as  common  carriers,  161 
Compensation,  162 
Duty  to  haul,  161 

Duty  to  haul  engines  and  cars  of  another 
line,  161 

Enforcement  of  duty  in  equity,  161 
Inadequate  remedy  at  law,  161 
Liability  of  company,  161 
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CARRIERS  OF  GOODS,  cont'd. 
Hauling  cars,  etc..  cont'd. 

Special  duty  of  railroads,  161 
Statutes,  162 
Holiday  : 

Delivery,  217 
Husband  and  wife  : 

Delivery  of  wife's  goods  to  husband,  194 
Wife's  goods  attached  in  action  against 
husband,  238 
Hypothecation,  411 
Indorsement  : 

Bill  of  lading,  208 
Inevitable  accidents  : 

Delay  concurring  with,  258 

View  that  carrier  is  liable,  258 
View  that  carrier  is  not  liable,  259 
Where  carrier  might   have  foreseen 
danger,  260 
Inherent  defects  in  goods,  242 
Injunction  : 

Admitting  vans  of  certain  shippers  at 

later  hours  than  others,  178 
Mandatory  injunction  to  compel  recep- 
tion of  goods  from  connecting  carrier, 
161 
Inspection  : 

Consignee's  right  of  inspection,  231 
Latent  defects  : 

Defects  not  discoverable  by  any  degree 
of  skill  and  care,  529 
Insurer,  420 

Carrier  cannot  require  owner  to  insure, 
422 

Carrier  can  retain  only  an  indemnity  to 
itself,  422 

Carrier  insuring  for  his  own  benefit,  421 
Not  a  technical  insurer,  420 
Shifting  policy,  421 

Special   contract    between    carrier  and 
owner  for  benefit  of  insurance,  421 

Subrogation  of  insurer  to  owner's  claims 
against  carrier,  422 

Whether  carrier  entitled  to  benefit  of  in- 
surance, 421 
Interest  : 

Allowance  of  interest  in  actions  against  car- 
riers, 378 

Allowed  for  degligence,  380 
Authorities  discussed,  378,  381 
Discretion  of  jury,  380 
Goods     negligently     injured  during 

transit,  381 
Rate  of  interest  at  place  of  destination, 

33i 

Recovery  of  interest  allowed,  378 
In  case  of  delay  in  delivery  of  goods,  384, 
385 

Refusal  to  deliver,  389 
Interstate  commerce,  303 

Statute  prohibiting  carriers  from  limiting 

their  liability,  340 
Statutory  penalties  for  refusing  to  de- 
liver, 227 
Intoxicating  liquors  : 

Liability  of   carrier  where    liquors  are 
seized  under  the  police  regulations  of 
'  the  state,  241 

Right  of  carrier  to  refuse  to  receive,  163, 
164 

Judicial  notice  : 

C.  O.  D.,  224 
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CARRIERS  OF  GOODS,  cont'd. 

Knowledge,    see    infra.    Limitation  of 

Liability  ;  Notice. 
Laches  : 

Holder  of  bill  of  lading,  203 
Larceny  : 

Liability  of  carrier  where  goods  are  sto- 
len, 286 

Liability,  see  infra.  Discrimination  as  to 
Facilities  ;  Duty  to  Have  and  to  Fur- 
nish Facilities  for  Transportation  ; 
Duty  to  Receive  and  Carry  ;  Lien  of 
Carrier  ;  Warehouseman  ;  Limitation 
of  Liability  ;  When  Liability  Com- 
meces  ;  When  Liability  Ends. 

Liability  for  delays,  see  infra,  DELAY. 

Liability  for  loss  or  damage,  223 
Public  enemies,  see  infra,  Public  Ene- 
mies. 

Seizure  by  court  process,  see  infra,  At- 
tachment ;  Garnishment. 

Seizure  tinder  police  regulations ,  see  infra, 
Police  Regulations. 

Carrier's  duty  in  the  event  of  danger 
from  the  act  of  a  vis  major,  242 

In  general,  233 

Inherent  nature  of  goods,  242 

Ordinary  care  and  prudence  to  be  exer- 
cised by  carrier,  242 
Liability  of  shipper  or  consignee  to  carrier,  371 

As  to  charges,  see  infra.  Charges. 

Carrier  and  shipper  agreeing  to  conceal 
nature  of  goods,  373 

Different  consignors  shipping  explosives 
at  the  same  time,  373 

Explosives,  371,  372 

Package  marked  so  as  to  notify  all  of  the 
dangerous  character  of  contents,  372 

Shipper's  duty  to  notify  carrier  of  dan- 
gerous character  of  goods,  371 

Statute  making  the  sending  of  dangerous 
goods,  without  notice,  a  crime,  372 

Unloading  goods,  371 
Lien,  222,  403 
Lien  for  charges,  399,  419 

At  what  time  the  lien  attaches,  404 

Back  freight  charges,  400 

Carrier  entitled  to  lien  on  goods  carried, 
399 

Carrier's  possession  derived  from  holder 

without  authority,  403 
Connecting  carriers,  405 

Carrier  acts  as  shipper's  agent  in  for- 
warding, 408 
Damages  caused  by  first  carrier  cannot 

be  set  off  against  last,  408 
Goods  received  by  last  carrier  through 

error  of  antecedent  carrier,  406 
Goods  sent  to  wrong  destination  by 

error  of  previous  carrier,  406 
Guaranty  of  first  carrier  as  to  through 

rates  making  prima  facie  case  for 

owner  of  goods,  409 
Improper  agreement  with  initial  line, 

407 

Initial  line  improperly  marking  goods, 
"  freight  prepaid  through,"  407 

Last  carrier  not  bound  by  contract  of 
initial  carrier,  409 

Liability  of  line  guaranteeing  rate,  410 

Rights  of  second  carrier  where  goods 
are  improperly  marked  as  prepaid, 407 
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CARRIERS  or  GOODS,  cont'd. 
Lien  for  charges,  coni'd. 
Connecting  carriers,  cont'd. 

Second  carrier  receiving  with  notice 
Chat  through  freight  is  prepaid,  407 
Shipper  selecting  one  of  two  routes,  406 
Unauthorized  guaranty  of  first  carrier 

as  to  through  rates,  409 
Where  the  last  carrier  has  not  paid  any 
charges  to  the  preceding  carrier,  410 
Whether  first  carrier  is  agent  of  subse- 
quent carrier,  408 
Whether  the  last  carrier  has  a  lien, 
405 

Consignor  clothed  with  apparent  au- 
thority, 404 

Construction  of  contracts  providing  for 
general  lien  upon  balance,  401 

Custom  duties  advanced  on  goods  im- 
ported, 399 

Delivery  and  payment  as  concurrent  acts, 
405 

Delivery  requiring  several  days,  405 
Enforcement  of  lien,  417 
Attachment,  418 
Bill  in  equity,  418 
Carrier  charging  too  much,  419 
Carrier  refusing  to  allow  set-off,  419 
Consignee  entitled  to  a  reasonable  time 

in  which  to  pay  charges,  418 
Consignee  may  set  off  damages,  419 
Demand  for  charges  must  be  shown, 

418 

Duty    of   consignee   when   freight  is 

tendered  and  delivery  refused,  419 
Enforcement  by  action,  418 
Execution,  418 
How  enforced,  417 
No  right  of  sale,  417 
Perishable  goods,  418 
Statutes  providing  for  sale,  417 
Trover,  419 
Failure  or  refusal  of  consignee  to  receive, 
405 

General  notice  creating  a  general  lien, 

402 

Goods  delivered  to  carrier  by  wrongful 

holder,  403 
Goods  received  by  last  carrier  through 

error  of  antecedent  carrier,  406 
Goods  sent  to  wrong  destination  by  error 

of  previous  carrier,  406 
Government  property,  403 
Implied   lien    for   general   balance  not 

favored,  401 
In  general,  419 

Last  carrier  receiving  goods  through  mis- 
take of  first,  406 
Liability  for  negligence  only,  420 
Lien  does  not  attach  until  freight  demand- 
able,  404 

Lien  does  not  exist  until  voyage  begun, 
404 

Lien  limited  to  a  proper  compensation, 

400 

Lien  not  assignable,  420 

Lien  of  last  connecting  carrier,  405 

Lien  on  cars,  402 

Live  stock,  420 

Loss  by  deviation,  425 

Xoss  of  lien,  411 

Carriers  by  water,  413 
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CARRIERS  OP  GOODS,  cont'd. 
Lien  for  charges,  cont'd. 
Loss  of  lien,  cont'd. 

Claiming  right  to  retain  goods  on  im- 
proper grounds,  414 
Delivery  secured  by  fraud,  412 
Delivery  to  owner  or  consignee,  411 
Delivery    under   mistake   as   to  con- 
signee's solvency,  413 
Deposit  in  warehouse,  413 
Doctrine  of  courts  of  admiralty,  413 
Forfeited  by  variance  from  designated 

route,  414 
Forfeiture,  411 

Inconsistency  of  special  contract  with 
lien  must  be  clearly  shown,  416 

Lien  lost  by  adoption  of  inconsistent 
remedy,  414 

No  lien  where  there  is  special  agree- 
ment, 415 

Partial  delivery,  412 

Special  agreement  that  there  shall  be 
no  lien,  415 

Taking  consignee's  note  for  freight 
charges,  414 

Tender  by  consignee,  414 

Waiver,  411 

Waiver  not  readily  presumed,  416 
What  amounts  to  delivery,  411 
Where  property  has  been  injured  in 
course  of  transportation,  415 

No  liability  for  loss  resulting  from  deten- 
tion under  lien,  420 

No  lien  against  owner  for  general  bal- 
ance due  from  consignee,  401 

Offer  of  notice  no  tender  of  charges,  405 

Priority  over  other  liens,  410 
Hypothecation,  411 
Pledge,  410 

Right  of  stoppage  in  transitu,  410 
Superior  to  claim  of  general  creditor, 

410 
Vendor,  410 
Warehouseman,  410 
Private  carriers,  402 

Property  in  carrier's  possession  as  such, 
402 

Property  not  the  property  of  consignor, 

403 

Property  of  government,  403 
Rates  misquoted  by  mistake,  400 
Rights  on  partial  delivery,  405 
Salvage  duties,  399 

Second  carrier  receiving  with  notice  that 

through  freight  prepaid,  407 
Shipper  selecting  one    of    two  routes, 

406 

Special  contract  that  carrier  shall  have 
lien  for  general  balance,  400 

Stipulation  creating  lien  strictly  con- 
strued, 400 

Stoppage  in  transitu,  402 

The  rule  generally,  399 

Transfer  company's  right  to  lien,  402 

Usage  creating  lien  for  general  balance, 
401 

What  carriers  are  entitled  to  lien,  402 
What  charges  the  lien  embraces,  399 
Whether  carrier  has  lien  for  general  bal- 
ance due,  400 
Whether  private  carrier  entitled  to  lien, 
402 
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CARRIERS  OF  GOODS,  cont'd. 
Limitation  of  actions  : 

As  to  requiring  claim  to  be  presented  within 
fixed  time,  see  infra,  LIMITATION  OF 
Liability. 

Carrier  limiting  time  in  which  suit  must  he 
brought.  320 

Analogy  to  contracts  of  telegraph  com- 
panies, 321 
Failure    to    sue    caused    by  carrier's 

fraud,  321 
Reason  for  the  rule,  321 
Reduced  rate  as  consideration,  320 
Stipulation  valid  when  reasonable,  320 
Such  contracts  are  not  favored,  320 
Texas  statute,  321 
Limitation  of  liability  (see  also  infra,  Devia- 
tion ;  Warehousemen),  288 
Acceptance  of  receipt  or  bill  of  lading,  292 
Advertisements,  294 
Circulars  published  by  carriers,  294 
Fraud,  295 

Georgia  doctrine,  295 
Illinois  doctrine,  295 
Ohio  doctrine,  295 
Question  for  jury,  295 
Receipt  prima  facie  evidence,  294 
Shipper  presumed  to  have  read  and  as- 
sented to  receipt,  294 
Shipper's  assent  to  or  knowledge  of 
stipulation  in  receipt  not  necessary 
to  be  shown,  294 
The  doctrine  in  England,  292 
The  doctrine  in  the  United  States,  293 
The  English  railway  and  canal  traffic 
act,  293 

Whether  it  constitutes  a  special  con- 
tract, 292 
Advertisements,  294 

After  goods  passed  to  connecting  line,  320 
Against  loss  where  shipper  has  not  com- 
plied with  conditions,  319 
Assent  of  shipper,  290,  294-296 
Burden  of  proof,  320-358 

Carrier  must  prove  that  loss  was  with- 
in exception  provided  by  special  con- 
tract, 358 

Burden  of  proof  on  carrier  to  show  ab- 
sence of  negligence,  361 

Burden  of  proof  on  carrier  to  show  spe- 
cial contract,  and  that  loss  was  within 
the  exemption  clause,  359 

Burden  of  proof  where  shipper  agrees  to 
accompany  and  care  for  shipment,  359 

Burden  on  plaintiff  to  prove  negligence 
when  loss  is  shown  to  be  within  exemp- 
tion clause,  360 

By  public  notice,  289 

Express  assent  unnecessary,  291 
Notice  not  brought  to  shipper's  atten- 
tion, 289 

Regulation  requiring  that  true  value  of 
goods  shall  be  declared,  289 

Rule  that  express  assent  is  necessary, 
290 

Whether  carrier  may  limit  his  liability 
by  public  notice,  289 
By  special  contract,  292 

Acceptance  of  receipt  of  bill  of  lading, 
292 

Conflict  of  oral  and  written  agree- 
ments, 296 
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CARRIERS  OP  GOODS,  cont'd. 
Limitation  of  liability,  cont'd. 
By  special  contract,  cont'd. 

Contract  must  have  been  fairly  made, 

298 

Signing  the  contract,  296 
Special  contract  must  be  expressed,  296 
What  constitutes  a  special  contract,  292 
Where  more  than  one  shipping  con- 
tract exists,  296 
Whether  carrier  may  limit  his  liability, 
292 

By  what   law  validity  of  special  contract 
governed,  302 

Contracts  relieving  against  liability  for 

negligence,  304 
Examples,  302,  304 
General  rule,  302 

Goods  shipped  in  English  ship,  304. 
Interstate  commerce,  303 
Law  of  place  where  injury  occurred, 
305 

Part  performance  in  another  state  from 
that  in  which  entered  into,  302 

Place  where  contract  was  made,  302 

Rule  of  federal  courts,  304 

Where  there  is  no  special  contract, 
305 

Whether  or  not  special  contract  exists, 

305 

By  whom  contract  may  be  made,  305 
Carrier  must  bring  case,  359 
Consideration,  298 

Consignor  bound  by  contract  of  his  agent, 
305 

Consignor  exceeding  his  authority,  306 
Consignor  may  bind  consignee,  306 
Consignor  not  bound  to  consignee's  con- 
tract, 306 
Construction  of  contracts,  335 

Construed  most  strongly  against  the 
carrier,  336 

Contract  to  be  so  construed  as  not  to 
invalidate  it,  338,  339 

Dangers  of  fire,  collision,  and  naviga- 
tion, 337 

Dangers  of  the  road,  336 

Derogation  of  comm^a  law,  335 

Ejusdem  generis,  338 

Examples,  336,  339 

Loss  of  cotton  while  at  compress,  337 

Mariner,  336 

Provisions  must  be  clear  and  explicit, 

338 

Reasonable  interpretation,  338 
Robbers,  336 

Special  contracts  construed,  335,  338 
Thieves,  336 

Where  there  are  two  contracts  the 
least  beneficial  to  carrier  will  con- 
trol, 338 

Contract  made  by  consignee,  306 

Contract  must  be  legible,  302 

Contract  must  be  specially  pleaded  and 
proved,  358 

Contract  must  have  been  fairly  made,  298 
Consideration  presumed,  300 
Contract  cured  by  duress,  298 
Different  contract  need  not  have  been 

tendered  to  shipper,  299 
Freedom  of  choice  as  to  rates,  298 
Necessity  of  consideration,  298 
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CARRIERS  OF  GOODS,  cont'd. 
Limitation  of  liability,  cont'd. 

Contract  must  have  been  fairly  made,  cont'd. 
Reduced  rates  ;is  consideration  for  the 

contract,  29S 
Such  contracts  are  not  favored,  298 
When  consideration  is  unnecessary,  300 
Contract  must  have  been  made  at  time 

of  shipment,  301 
Contract  not  implied,  296 
Contract  of  oral  and  written  agreements, 
296 

Contract  signed  hurriedly  by  shipper,  300 
Declaration  of  character  and  value  of 

goods,  320 
Deviation,  425 

Different  contract  need  not  have  been 

tendered  to  shipper,  299 
Duress,  298 

Effect  of  concealment,  345 

Appearance  of  goods  not  calculated  to 
deceive  carrier  as  to  value,  348 

Conversion  by  carrier,  346 

Duty  of  carrier  to  inquire  as  to  value 
of  goods,  348 

Duty  of  shipper  to  state  value,  349 

Instances  applying  the  rule,  346 

Limit  of  recovery,  345 

No  distinction  between  actual  mis- 
representation and  mere  conceal- 
ment, 346 

Operates  as  a  limitation  of  liability,  345 

Question  of  consideration,  345 

Reasonable  valuation,  345 

Reason  for  the  rule,  345 

Recovery  of  extra  charges,  347 

Right  of  carrier  to  be  informed  as  to 
nature  and  value,  345 

Shipper's  recovery  limited  to  apparent 
value  of  goods,  345 

Where  carrier  has  reason  to  know 
value  of  article,  348 

Where  purpose  of  concealment  is  to  ob- 
tain reduced  rate,  347 

Where  shipper  has  voluntarily  made 
declaration  as  to  value,  349 
Fire,  losses  by,  319 

Fixing  amount  for  which  carrier  shall  be 

liable,  328 

Attempt  to  evade  obligations  imposed 

by  law,  329 
Compromise,  335 

Criterion  by  which  validity  is  deter- 
mined, 333 
Estoppel,  334 
In  general,  328 

Market  value  at  place  of  shipment,  334 
Minnesota  rule,  335 
Negligence  of  carrier,  335 
Notice,  333 

Not  regarded  as  limitation  of  liability 
for  negligence,  328 

Statutes  forbidding  limitation  of  liabil- 
ity, 334 

Stipulation  as  to  measure  of  damages, 

334 

Stipulation  valid  by  weight  of  author- 
ity, 335 

Texas  rule,  334 

Waiver  of  limitation,  335 

Where  amount  fixed  represents  an 
agreed  valuation,  333 
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CARRIERS  OF  GOODS,  cont'd. 
Limitation  of  liability,  cont'd. 
Fixing  amount,  etc.,  cont'd. 

Wiiere  stipulation  is  in  the  alternative, 
334 

Whether  the  stipulation  is  valid,  328 
Forfeiture  of  benefit  of  special  provision 

by  failure  to  observe  contract,  339 
Genuine  option  must  have  been  offered 

to  shipper,  299 
Initial  carrier  as  agent  of  consignor,  306 
Initial  line  may  bind  shipper  by  new  con- 
tract with  connecting  line,  306 
Knowledge  of  shipper,  290,  294 
Limiting  time  in  which  "suit  must  be  brought, 
230 

Analogy  to  contracts  of  telegraph  com- 
panies, 321 
Failure    to   sue   caused  by  carrier's 

fraud,  321 
Reason  for  the  rule,  321 
Reduced  rate  as  consideration,  320 
Stipulation  valid  when  reasonable,  320 
Such  contracts  are  not  favored,  320 
Texas  statute,  321 
Losses  by  fire,  360 
Necessity  of  consideration,  298 
Negligence,  307 

Canadian  rule,  319 
Carrier  may  not  evade  the  rule,  309 
Cases  holding  that  carrier  may  by  spe- 
cial contract  exempt  himself  from 
liability  for  negligence,  313 
Cases  holding  that  carrier  may  limit 

his  liability  to  specified  risks,  313 
Construction  favorable  to  shipper,  314 
Contract  in  England  must  be  reason- 
able and  just,  316 
Contracts  exempting  carrier  from  lia- 
bility for  negligence  not  favored,  314. 
Duty  to  public,  307 

English  railway  and  canal  traffic  act, 
316 

Fixing  amount  for  which  carrier  shall 

be  liable,  328,  335 
Illinois  rule,  319 

Inequality  of  positions  of  contracting 

parties,  307 
Liability  for  wilful  default,  315 
Limitation  by  mere  notice  allowed,  316 
Nature  of  carriers,  307 
One  condition  involved  and  others  not, 

319 

Reasoning  of  courts  favoring  right  to 
provide  against  negligence,  307 

Rule  in  Canada,  316 

Rule  in  England,  316 

Rule  in  New  York,  313 

Shipment  of  goods  at  owner's  risk,  313 

Special  contract  in  England,  316 

Stipulation  that  carrier's  servants  shall 
be  considered  those  of  the  shipper, 
313 

Test  as  to  what  is  a  reasonable  limita- 
tion, 317 
Theory  of  New  York  rule,  315 
Weight  of  authority  that  carrier  may 
not  limit  liability  for  negligence,  308 
Wilful  default,  316 
Wisconsin  rule,  319 
Negligence  appearing  from  facts  of  car- 
rier's defense,  361 
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CARRIERS  OF  GOODS,  cont'd. 
Limitation  of  liability,  cont'd. 

Negligence  not  to  be  inferred,  360 

Oral  contract  substituted  for  written  one, 

298 

Original  contract  not  affected  by  subse- 
quent bill  of  lading,  301 
Parol  evidence,  296 

Parol  evidence  to  show  that  reduced 
rates  were  only  the  ordinary  rates,  299 

Parol  evidence  to  vary  contract  of  ship- 
ment, 297 

Parol  evidence  where  written  contract 
does  not  embrace  entire  agreement,  297 

Presumption  against  carrier  where  goods 
unaccounted  for,  359 

Presumption  of  fair  construction,  300 

Receipts  varying  from  bill  of  lading,  300 

Reduced  rates,  29S 

Regulations  providing  that  true  value  of 

goods  shall  be  declared,  289 
Eequiring  claim  against  carrier  to  be  pre- 
sented within  fixed  time,  321 

Attempt  to  compromise,  325 

Burden  of  proof  as  to  reasonableness  of 

stipulation,  326 
Carrier  aware  of  loss  and  its  extent, 

324 

Carrier  must  prove  limit  to  be  reason- 
able, 326 

Claim  fordamages  caused  by  negligent 
delay  in  forwarding  goods,  324 

Claim  for  failure  to  deliver,  324 

Defendant    company's    answer  must 
show  reasonable  circumstances,  326 

Injuries  examined  by  carrier's  agent  in 
person,  325 

Reasonable  opportunity  for  complying 
with  stipulation,  326 

Shipper  may  show  stipulation  to  be  un- 
reasonable, 327 

Shipper  must    show  compliance  with 
regulation,  327 

Stipulation  valid  though  statute  pro- 
hibits limitation  of  liability,  325 

Stipulation  void  for  uncertainty,  326 

Substantial  compliance  with  stipula- 
tion, 327 

Texas  statute,  325 

When  stipulation  inapplicable,  324 
Requiring  claim  by  carrier  to  be  presented 
within  fixed  time,  321 

Application  of  the  rule,  322 

Claims  based  upon  fall  in  market  price, 
324 

Connecting  lines,  322 
Invalid  when  unreasonable,  323 
Limit  unreasonable,  323 
Not  a  limitation  of  liability,  323 
Question  of  reasonableness,  323 
Requiring  claim  to  be  made  in  thirty 
days,  322 

Such  stipulation  valid  when  reasona- 
ble, 321 

Waiver  of  notice  by  carrier's  agent,  323 
Waiver  of  notice  of  claim,  323 
When  time  begins  to  run,  323 
Where  carrier  acts  as  warehouseman, 
324 

Showing  case  within  exception  sufficient 
without  proving  absence  of  negligence, 
360 
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CARRIERS  OF  GOODS,  cont'd. 
Limitation  of  liability,  cont'd. 
Signing  the  contract,  296 
Special  contract  stipulating  against  lia- 
bility, 288 
Statutes  limiting  liability,  341 
English  Carriers'  Act,  341 

Declaration  of  value  and  character  of 

goods,  341 
Effect  of  special  agreement,  344 
Express  notice  of  nature  and  value, 
344 

Felony  or  neglect  of  servants,  343 
Intrinsic  value  at  time  of  delivery  to 

carrier,  344 
Railway  and  Canal  Traffic  Act,  344 
Valuation  fixed  by  shipper,  343 
What  property  the  statute  embraces, 

342 

In  the  several  states,  341 
In  the  United  States,  341 
What  property  is  within  the  English 
act,  342 

Statutes  prohibiting  limitation  of  liability, 

339 

Examples  of  state  statutes  and  con- 
stitutions, 339,  341 
In  England,  339 
Interstate  shipments,  340 
In  the  United  States,  339 
Requirement  of  notice  of  claim,  340 

Statutes    requiring    contract    to   be  in 
writing,  296 

Stipulation  as  to  when  liability  as  ware- 
houseman begins,  327 

Strikes,  losses  by,  319 

The  general  doctrine,  288 

Valuation,  328 

Valuation  of  goods,  320 

When  consideration  unnecessary,  300 

Where  carrier  under  no  duty  to  transport, 
320 

Where  first  agreement  merely  tentative, 

302 

Where  more  than  one  shipping  contract 
exists,  296 

Where  two  contracts,  the  contract  limit- 
ingcarrier's  liability  the  least  is  the  one 
preferred  by  the  parties,  296 
Limitation  of  liability  for  delay,  258 

Delay  resulting  from  negligence,  258 

In  general,  258 
Loading  (see  also  infra.  Unloading),  368 
Loading  goods  on  cars,  189 

Duty  of  carrier.  189 

Illustrations,  189 

Injury  to  goods  while  being  loaded,  190 
Where  by  contract  shipper  is  to  load 
goods,  189 
Loss,  see  infra.  Burden  ok  Proof. 
Loss  of  drummer's  samples,  391 
Mandamus,  \(<2 

To  compel  railroad  to  receive  and  carry 

freight,  162 
Usual  remedy,  162 
Mariners,  336 
Market  value,  390 

Actual  value  to  owner,  390 

Delay  in    transportation    of  household 

goods,  391 
Drummer's  samples,  391 
Family  portraits,  391 
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CARRIERS  OF  GOODS,  cont'd. 
Market  value,  cont'd. 

In  case  of  delay  in  delivery,  384 
Portraits,  391 

Value    to    owner  constitutes   basis  of 
estimating  damages,  391 

Where  goods  have  no  market  value,  390 
Marking,  247 

Defective  marking  caused  by  carrier,  370 

Wrong  address,  370 
Measure  of  damages,  373 

Account  of  sales,  378 

Agreed  valuation,  see  infra,  LIMITATION 

ok  Liability. 
Attorney's  fees,  381 

Cattle    shipped    for  particular  purpose, 

382 

Consignee  must  render  damage  as  slight 

as  possible,  384 
Deduction  of  freight  charges,  381 
Expenses  incurred  in  seeking  for  goods, 

383 

Expenses  in  repairing  damage,  383 
Extent  of  loss  question  for  jury,  376 
For  misdelivery,  390 

Examples,  390 

Failure  to    deliver  to   particular  ele- 
vator, 390 

Goods  sent  to  factor  with  instructions 
to  hold  or  sell,  390 
For  refusal  or  failure  to  carry,  388 

Duty  upon  refusal  to  seek  other  means 
of  shipment,  388 

Expenses  of  caring  for  goods  while 
shipment  delayed,  388 

Failure  to  furnish  means  of  transporta- 
tion, 388 

Failure  to  provide  proper  cars,  388 

Failure  to  transport  over  entire  dis- 
tance, 389 

Shipper  must  make  damages  as  slight 
as  practicable,  388 

The  general  rule  stated,  388 
For  refusal  to  deliver,  389 

Exemplary  damages,  390 

Legal  interest  forms  limit  of  additional 
charges,  389 

Liable  as  for  conversion,  389 

Where  consignee  or  owner  owes  freight 
charges,  389 
Hearsay  statements  as  to  value,  376 
In  case  of  delay,  384 

Additional  necessary  expense  incurred 
by  shipper,  386 

Contract  for  delivery  by  fixed  date,  385 

Contract  for  special  delivery  immate- 
rial, 386 

Cost  of  keeping  live  stock,  386 

Delay  in  delivering  corpse,  385 

Difference  between  market  value,  384 

Evidence  of  value,  385 

Expense  of  teams,  386 

Expenses  of  search  for  goods,  386 

Failure  to  furnish  cars,  385 

In  general,  384 

Interest,  384,  385 

Mere  delay  not  a  conversion,  385 

Remoteness  of  damages,  387 

Shrinkage  of  live  stock,  387 

Where  parts  of  shipment  are  delayed 
differently,  385 
Injury  to  stock  in  transit,  382 
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CARRIERS  OP  GOODS,  cont'd. 
Measure  of  damages,  cont'd. 
Interest,  378 

Allowed  for  negligence,  380 
Authorities  discussed,  378,  381 
Discretion  of  jury,  380 
Goods    negligently     injured  during 

transit,  381 
In  case  of  delay  in  delivery  of  goods, 

384.  385 

Rate  of  interest  at  place  of  destination, 
381 

Recovery  of  interest  allowed,  378 

Loss  of  weight  in  cattle,  376 

Market  quotations,  375 

Market  value,  373,  375,  390 
Actual  value  to  owner,  390 
Animals  escaping  en  route,  374 
Circumstances  rendering  value  at  place 

of  shipment  the  standard,  374 
Delay  in  transportation  of  household 

goods, 391 
Drummer's  samples,  391 
Family  portraits,  391 
How  market  value  is  estimated,  374 
Meaning  of  market  value,  374 
No  market  at  place  of  destination,  375 
Portraits,  391 

Value  at  nearest  market,  375 

Value  to  owner  constitutes  basis  of 

estimating  damages,  391 
When  market  value  at  place  of  ship- 
ment the  standard,  374 
Where  by  contract  value  at  place  of 

shipment  controls,  374 
Where  goods  have  no  market  value,  390 

Mental  anguish,  392 

Necessity  of  some  proof  of  value,  377 

Opinion  of  witnesses  as  to  extent  of  in- 
juries, 376 

Opinions  as  to  market  value,  376 

Permanent  and  temporary  injuries,  384 

Purpose  of  shipment,  382 

Purpose  of  shipment  immaterial,  382 

Real  value,  377 

Remote  and  speculative  damages,  392 

Actions  against  carrier  in  tort  or  con- 
tract, 394 
Actual  notice  unnecessary,  394 
Animals  to  be  used  for  breeding  pur- 
poses, 398 
Carrier  ignorant  of  contract  of  sale,  395 
Carrier  must  have  been  informed  of 

time  of  shipment,  393 
Carrier's  knowledge  of  special  circum- 
stances may  always    be   shown  on 
question  of  damages,  393 
Consignee's  refusal  to  accept,  395 
Contemplated  consequences  of  breach, 
392 

Contract  price  the  mere  measure  of  re- 
covery when  goods  are  lost,  394 

Damages  must  be  capable  of  future 
ascertainment,  399 

Delay   in    delivering    machinery  for 
speculative  establishment,  397 

Delay  in  delivery  of  goods  intended 
for  specific  purpose,  396 

Delay  in  delivery  resulting  in  refusal 
by  vendee  to  accept,  395 

Difficulty  in  applying  principles  in  par- 
ticular cases,  394 
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CARRIERS  OP  GOODS,  cont'd. 
Measure  of  damages,  cont'd. 

Remote  and  speculative  damages,  cont'd. 
Expected  profits  from  future  business, 

397 

Fine    imposed    on   carrier  unloading 

cattle,  393 
Goods  intended  for  prize  exhibition, 

393 

Knowledge  of  special  circumstances, 
392 

Loss  of  goods  shipped  under  contract 
of  sale,  394 

Measure  of  damages  dependent  on  no- 
tice to  carrier,  396 

Must  not  depend  on  future  contingen- 
cies, 398 

Notice  of  special  purpose  for  jury,  394 
Notice  to  carrier  of  special  purpose,  396 
Profits,  396 

Rule  in  Hadley  v.  Baxendale,  392 

Speculative  profits  of  a  contemplated 
enterprise,  398 

Sufficiency  of  notice,  393 

The  general  rule,  392 

The  maxim,  causa  proximo  non  remota 
spectator,  393 

Transportation  of  machinery  for  spe- 
cial use,  398 

Where  carrier  is  fully  informed  and 
damages  are  definite,  398 
Testimony  of  shipper  as  to  market  value, 

375 

Testimony  of  witness  as  to  value  not 

essential,  376 
The  general  doctrine,  373 
Valuation  named  by  shipper,  377 
Value  need  not  be  stated  by  witnesses, 

377 

When  consignee  not  bound  to  receive,  384 
Where  carrier  acts  also  as  factor,  382 
Where  consignee  has  made  advances,  381 
Where  expense  of  repair  would  exceed 

value,  384 
Where  goods  are  merely  damaged,  382 
Mental  anguish,  392 

Method  of  shipment,  see  infra,  Negligence. 
Military  law  : 

Road  under  military  control,  165 
Misdelivery(see  also  infra.  Bills  of  Lading; 
Measure  of  Damages),  209 
Carrier's  liability  absolute,  209 
Delivery  according  to  custom  no  defense, 
211 

Examples  of  misdelivery,  209,  210 
Fraud  practiced  upon  carrier,  210 
Identification  of  claimant,  211 
Identification  of  consignee,  211 
In  general,  209 

Liability  rests  upon  contract,  211 
Mistake,  21 1 

Negligence  or  want  of  care,  211 

Similarity  of  names,  212 

Usage  and  custom,  211 

What  will  excuse  delivery  to  another 
party,  209 

When  liable  for  negligence  only,  212 

Where  two  persons  of  same  name,  212 
Misrepresentation  : 

As  to  effect  of  concealment  or  misrepresen- 
tation of  value  by  shipper,  see  infra. 
Limitation  of  Liaiiility. 
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CARRIERS  OP  GOODS,  cont'd. 
Mistake  : 

Statutory  penalties  for  refusal  to  deliver, 

229 

Mobs,  235,  242 

Money  : 

Delivery  of  money,  197 
Delivery  of  money  to  bank,  2-17 
Money  shipped  to  impostor,  197 

Name  : 

Misdelivery  where  there  are  two  persons 
of  same  name,  212 
Negligence  (see  also  infra,  Delay  ;  Limi- 
tation of  Liability  ;  Misdelivery  ; 
Proximate  Cause  ;  Warehousemen), 
363 

Contributory  negligence  of  shipper,  see 
infra.  Contributory  Negligence. 

Loss  by  fire,  see  infra.  Fire. 

Care  required  of  carrier  as  to  goods  in 
its  hands,  364 

Carrier  must  show  absence  of  negligence, 
361 

Effect  of  notice  to  consignor  of  method 

of  shipment,  365,  366 
Explosions,  367 

Fact  that  other  goods  similarly  shipped 

were  duly  received,  365 
Failure  to  ship  according  to  instructions, 

365 

General  rule  as  to  liability  of  carriers, 

363 
Glass,  364 

Liability  where  shipment  is  made  on 
Sunday,  364 

Loss  by  fire,  360,  362 

Negligence  not  to  be  inferred,  362 

Perishable  goods,  364 

Presumption  of,  359 

Presumption  of  negligence,  356,  357 

Prima  facie  case  of  negligence  where 
there  is  a  failure  to  deliver  upon  de- 
mand. 359,  356 

Proximate  cause,  366 

Question  of  negligence  for  the  jury,  363 

Shipping  cotton  in  open  cars,  365 

Showing  custom  of  well-managed  roads 
in  view  of  method  of  shipment,  365 

Stowage  of  goods,  366 

Where  loss  is  shown  to  be  within  exemp- 
tion clause,  burden  on  plaintiff  to 
prove  negligence,  360 

Where  shipment  according  to  directions, 
365 

Where  transportation   is  in  accordance 
with  shipper's  instructions,  365 
Negligence  of  consignor  : 

Defective  marking,  247 
Negligence  question  of  law  and  of  fact  : 

Contributory  negligence,  368 
Negotiable  and  non-negotiable,  200,  201 
Notice  : 

As  to  the  carrier  limiting  his  liability  by 
posting  a  public  notice,  see  infra,  LIMI- 
TATION of  Liability. 

Carrier's  duty  to  notify  owner  where 
goods  are  seized  under  legal  process, 
243 

Dangerous  character  of  goods  shipped, 

372 
Delay,  256 

Lien  for  general  balance  due,  402 
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C.V11KIEKS  OF  GOODS,  cont'd. 
Notice,  cont'd. 

Limitation  of  liability,  316 

Notice  of  arrival  of  goods  by  carriers  by 

water,  219 
Notice  to  consignee,  iQr,  268 
Notice  to  consignor  where  consignee  re- 
fuses to  accept,  222 
Notice  to  shipper  by  carrier  of  attach- 
ment of  goods,  238,  239 
Notice  to  shipper  of  obstructions,  255 
Reasonable  time,  272 
Notice  of  delivery,  184 

Notice  to  consignee  of  arrival  of  goods,  268,  276, 

280 

Burden  of  proof,  280 

Carriers  by  water,  279 

Goods  left  for  reasonable  time  after  mis- 
take corrected,  276 

Ignorance  of  consignee's  name  and  ad- 
dress, 279 

Knowledge  excuses  notice,  278 

Necessity  of  notice,  276 

Notice  does  not  affect  liability  for  past 
injuries,  279 

Notice  held  essential,  277 

Notice  held  not  essential,  276 

Special  contract  requiring  notice,  279 

Statutes  requiring  notice,  278 

Sufficiency  of  notice,  280 

Usage  dispensing  with  notice,  279 
Notice  to  consignor  : 

Method  of  shipment,  365 
Notice  to  consignor  of  arrival  of  goods  : 

Carriers  undertaking  delivery,  280 

Express  companies,  280,  281 

Failure  to  find  consignee,  281 

Notice  to  consignor  held  not  essential, 
280 

Notice  to  consignor  required,  281 
Railroads,  280 

Refusal  of  consignee  to  accept  the  goods, 

280,  281 
Notify,  205 

Obligation  to  receive  for  carriage,  see  infra. 

Duty  to  Receive  for  Carriage. 
Open  cars,  365,  366 
Ordinary  care,  284 
Owner : 

Delivery  by  carrier   to  true   owner  of 
goods,  196 
Owner's  risk,  213 
Packing  : 

Defective  packing,  164,  369 
Parol  evidence  : 

Limitation  of  liability,  297 
Oral  evidence  inadmissible  to  contradict 
or  vary  written  contract  of  shipment, 
297 

To  show  agreement  to  ship  on  a  certain 
day,  250 

To  show  that  rate  which  carrier  pre- 
tended to  grant  as  a  reduced  rate  was 
the  regular  rate,  299 

When  written  contract  does  not  embrace 
entire  agreement,  297 

Where  oral  agreement  is  substituted  for 
written  one,  298 
Payment  : 

As  to  payment   of  charges,    see  infra, 

Charges. 
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CARRIERS  OF  GOODS,  cont'd. 
Payment,  cont'd. 

Consignee  entitled  to  reasonable  time  in 

which  to  pay  charges,  418 
Lien,  405 
Perishable  goods,  165,  252,  364 
Carrier's  liability  for  delay,  252 
Discrimination,  253 
Enforcement  of  carrier's  lien,  418 
Extent  of  carrier's  duty,  252 
Sale  of,  253 
Place  of  delivery,  213 

Carrier  changing  destination  of  goods, 
213 

Change  after  goods  have  reached  their 

destination,  215 
Consignee  directing  change  of  place,  215 
Delivery  must  be  at  reasonably  safe  and 

convenient  place,  213 
Delivery  of  grain  at  elevator,  216 
Delivery  to  consignee's  agent  at  carrier's 

office,  215 
Generally,  212 

In  the  absence  of  a  statut«  or  special  con- 
tract, 212 

Notice  that  consignee  is  not  owner,  215 
Owner  may  direct  a  change  in  place  of 

delivery,  214 
Presumption  of  ownership,  »i5 
Right  to  compensation  where  place  of  de- 
livery is  changed,  214 
Station  to  which  goods  are  marked,  212 
Usage  or  custom,  213 
Waiver  of  wrong  delivery,  214 
Where  point  of  destination  is  not  on  car- 
rier's line,  216 
Place  of  tender  of  goods,  183 
Police  power  : 

Seizure  of  goods  under  police  regulations, 
241 

Statutory  penalties  for  refusing  t«  de- 
liver, 227 
Portraits,  391 
Possession  : 

Right  of  carrier  to  maintain  action  tt  re- 
cover possession,  350 
/'repayment  of  charges,  see  inf^i,  CHARG-'tS. 
Presumption  of  negligence,  356,  357 
Presumptions,  see  infra,  BURDEN  OF  Progf. 
Priority,  see  infra,  LlENS. 
Prize  exhibition,  398 
Profits,  396 
Proximate  cause  : 

Act  of  God,  235 

Failure  to  furnish  shipper  with  propel 

facilities,  177 
Loss  of  goods  from  refusal  to  carry,  160 
Negligence  of  carrier,  366 
Public  enemy,  235,  336 
Armed  force,  337 

Carrier  not  responsible  for  loss  ot  delay 

caused  by,  235 
Confederate  forces,  237 
Meaning  of  the  term,  235 
Mobs,  235 
Riots,  235 
Strikes.  235,  236 

Whether  carrier  is  liable  for  a  loss  re- 
sulting from  an  act  of  a  public  enemy 
where  such  loss  would  not  have  oc- 
curred had  carrier  not  been  guilty  of 
negligent  delay,  258 
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CARRIERS  OF  GOODS,  cont'd. 
Questions  of  law  and  fact  : 

Measure  of  damages  for  loss,  376,  377 
Negligence,  36S 

Notice  of  special  purpose  for  which  goods 

were  sent,  394 
"Reasonable  time,  247,  270,  324 
.Reasonable  time  of  delivery,  217 
What  constitutes  delivery,  182 
Whether  delivery  of  part  of  goods  con- 
stitutes delivery  of  whole,  193 

Railroads,  see  infra.  Cars  OF  Other  COM- 
PANIES. 

Rates,  see  infra,  CHARGES. 

.Reasonable  time,  217 
Definition,  270 

Duty  of  carrier  to  carry  and  deliver  within  a 
reasonable  time,  244 
Carrier  bound  to  carry  only  within  a 

reasonable  time,  245 
Question  for  jury,  247 
What  is  reasonable  time,  246 
•Question  for  jury,  324 

Reasonable  time  in  which  consignee  must  call 
for  and  remove  his  goods,  270 

Consignee's   distance  from  receiving 

depot,  273 
Consignee's  duty  to  unload,  274 
Consignee's    excuse    for    not  taking 

goods,  274 
Consignee's  refusal  to  receive  goods, 

273. 

Consignee  wrongfully  informed  that 
goods  have  not  arrived,  275 

Delivery  prevented  by  carrier's  act, 
275 

Effect  of  carrier's  refusal  to  deliver, 
275 

Effect  of  consignee's  request  that  goods 
be  stored  until  called  for,  272 

Goods  stored  over  night  at  consignee's 
request,  273 

Goods  unloaded  directly  from  cars, 
274 

Instances  of  what  court  has  held  to  be 

reasonable  time,  271 
Liability  as  warehouseman  and  com- 
mon carrier,  270 
Notice  to  consignee,  276 
Notice  to  consignor,  280 
Offer  of  carrier  to  deliver  goods  and 

refusal  to  accept  by  consignee,  273 
Question  for  jury,  270 
Reasonable    time    begins   only  after 

notice  or  knowledge  by  consignee  of 

arrival  of  goods,  272 
Reasonable  time  defined,  270 
Reasonable  time  does  not  begin  to  run 

until  goods  are  unloaded,  274 
What  is  not  a  reasonable  time,  271 
Stipulation  requiring  claim  against  car- 
rier to   be  presented   within  a  fixed 
time,  323 
Receipts,  190 

Agent's  authority,  353 
Carrier's  right  to  demand  upon  delivery,  231 
In  general,  231 
Inspection  by  consignee,  231 
Production  of  bill  of  lading,  231 
Refusal  to  deliver  till  receipt  is  granted, 

231 

Receipts  varying  from  bill  of  lading,  300 
s'C.  of  L.— 72  11 


CARRIERS  OF  GOODS,  cont'd. 
Receipts,  cont'd. 

Whether  acceptance  of  a  receiptor  bill  of 
lading  is  the  acceptance  of  the  special  con- 
tract limiting  carrier  s  liability,  see  in- 
fra. Limitation  of  Liability. 
Receiver  of  goods,  see  infra.  Duty  to  Re- 

ceivk  and  Carry. 
Refusal  to  carry,  see  infra,  DUTV  TO  RE- 
CEIVE and  Carry. 
Regular  : 

Regular  station,  164,  183 
Regulations,  see  infra,  RULES. 
Relation  to  goods,  350 

Relative  rights  and  liabilities  of  carrier  and 

insurance  company,  420 
Remote  and  speculative  damages,  see  infra. 

Measure  of  Damages. 
Replevin,  419 
Res  ipsa  loquitur,  356 
Revenue  laws  : 

Lien  for  custom  duties,  399 
Riots,  235 
Robbers,  336 
Rules  and  regulations  : 

Refusal  to  carry  goods,  159 

Unreasonable  rules  and  regulations,  159 
Sales  : 

Carrier  cannot  convey  title  by  sale,  350 
Perishable  goods,  253 
To  enforce  lien,  417 
Salvage  : 
Lien,  399 

Seizure,  see  infra,  ATTACHMENT;  GARNISH- 
MENT; Intoxicating  Liquors. 
Seizure  under  police  regulations,  241 
Set-off,  419 

Speculative  damages,  see  infra,  MEASURE  OF 

Damages. 
Stage  driver : 

Delivery  to,  185 
Station  agents,  352 
Delivery  to,  186 
Stations  (see  also   infra,   Place  of  De- 
livery) : 
Flag  stations,  282 

Liability  as  warehouseman  where  there 

is  no  station,  282 
Not  bound  to  have  depots  at  flag  sta- 
tions, 282 
Regular  stations,  164,  183 
Statutes,  see  infra.  Discrimination  ;  Limi- 
tation of  Liability. 
Statutes  making  railroad  company  liable 

for  loss  by  fire,  287 
Statutes  of  limitations,  see  Limitations  of 
Actions. 

Statutes  requiring  prompt  forwarding  of 

freight,  251 
Statutory  duty  to  furnish  proper  facilities  : 

Case  must  be  brought  within  the  statute, 
172 

Connecting  lines.  174 
Construction  of  English  statute,  174 
Construction  of  statute,  173 
Duty  prescribed  by  statute,  172 
English  act,  173 

General    requirements  of    English  act, 
174 

Oral  application  for  cars,  173 
Statute    docs    not    affect   common -law 
remedy,  173,  174 
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CARRIERS  OF  GOODS,  cont'd. 
Statutory  duty,  etc,  cont'd. 

Statute  does  not  destroy  right  of  action 

for  breach  of  common-law  duty,  173 
Statute  fixing  penalty  for  not  furnishing 
cars,  173 

Statute  merely  declaratory  of  common 

law,  172 
Wisconsin  statute,  173 
Written   application   for  cars  required, 

173 

Statutory  penalties  for  refusal  to  deliver,  see 
infra,  DELIVERY  BY  CARRIER. 

Steamboats,  see  infra,  Carriers  by  Water. 
Stoppage  in  transitu  : 

Attachment  and  stoppage  in  transitu,  238 

Bill  of  lading,  204 

Lien,  402 

Lien  of  carrier,  410 
Storage  (see  also  infra,  Warehouseman)  : 
Duty  of  carrier  to  store  where  consignee 
refuses  to  accept,  222 
Storing,  191 
Stowage  : 

Negligence,  366 
Street    railroads,    see    infra,  PASSENGER, 

What  is  a. 
Strikes,  169,  235,  236 
Strike  as  excuse  for  delay  in  delivery,  257 
Examples,  257,  258 
In  general,  257 

Mere  fact  of  dispute  being  no  defense, 
257 

Strikers  preventing  new  employees 
from  working,  258 

Where  operation  of  trains  impracti- 
cable, 257 

Whether  there  must  have  been  an  ac- 
tive interference  on  the  part  of  the 
strikers,  257 
Subrogation,  422 

Sudden  and  unusual  press  of  business,  168 
Suits  (see  also  infra.  Accidents)  : 

As  to  limiting  time  in  which  suit  may  be 

brought,    see    infra.   Limitation  of 

Liability. 
Sunday  : 

Defense  by  carrier  for  negligence  in  ship- 
ment, 364 

Delivery  by  carrier,  217 

Sunday  law  as  excuse  for  carrier's  failure 
to  furnish  proper  facilities,  176 
Tender : 

Lien,  405,  414 

Proof  of  tender  of  charges,  159 
Thieves,  336 

Time,  see  infra,  Reasonable  Time. 

Time  of  delivery,  see  infra.  Delay. 
Reasonable  time,  217 

Circumstances  must  be  considered,  217 
Delivery  of  money  to  bank,  217 
Holiday,  217 

Inclemency  of  weather,  218 
Question  for  jury,  217 
Reasonable  hour  of  the  day,  217 
Sunday,  217 
Time  of  shipment,  see  infra,  DISCRIMINA- 
TION. 

Tin-*  of  tender  of  goods,  183 
Title  : 

Carrier  cannot  convey  title  by  sale,  350 
Right  to  dispute  shipper's  title,  350 
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CARRIERS  OP  GOODS,  cont'd. 
Transfer  company  : 

Lien,  402 

Trover  and  conversion  (see  also  infra,  Con- 
version)  : 

Misrepresentation  by  shipper  as  to  value 
of  goods,  346 

When  freight  tendered  and  delivery  re- 
fused, 419 
United  States  : 

Lien  on  property  of  government,  403 
United  States  courts : 

Limitation  of  liability,  304 
Unloading,  193,  371 

Degree  of  care  incumbent  on  carrier,  193 

Delivery  a  question  for  jury,  193 

Delivery  by  carrier  accomplished  before 
goods  are  unloaded,  192 

Liability  of  carrier  for  injuries  sustained, 
193 

When  liability  terminates,  191 
Where  owner  or  consignee  begins  to  un- 
load, 193 
Usages  and  customs  : 

As  to  when  carrier's  liability  ends,  282 
Bill  of  lading,  209 

Carrier  setting  up  custom  of  well-man- 
aged railroads,  365 

Delivery  according  to  custom,  211 

Lien  for  general  balance,  401 

Mingling  grain  of  different  owners,  226 

Personal  delivery,  218 

Prepayment  of  charges,  166 

Usage  dispensing  with  notice  of  arrival 
of  goods,  279 
Usual  route,  167 

Valuation,  see  infra,  Limitation  of  Lia- 
bility. 
Value  : 

As  to  effect  of  concealment  or  misrepresen- 
tation of  value  by  shipper,  see  infra, 
Limitation  of  Liability. 

Market  value,  see  infra,  MEASURE  OF 
Damages. 

Right  of  carrier  to  be  informed  as  to 
nature  and  value  of  goods,  345 
Wagoner  : 

Delivery  to,  185 

Waiver,  see  infra,  LlEN  OF  CARRIER. 

Waiver  of  right  of  action  for  wrongful  de- 
livery, 230 

Warehouseman  (see  also  infra.  Elevators), 
261 

Burden  of  proof,  280,  281 
Burden  of  proof  to  fix  liability,  363 
Carriers  by  water,  279 
Charge  for  storage,  287 
Connecting  carriers'  liability,  281 
Contract  limiting  liability  after  reason- 
able time  for  removal,  281 
Deliverv   to    responsible    third  party, 
282 

Deposit  in  warehouse  does  not  waive 
lien,  413 

Duty  of  carrier  as  warehouseman,  283 
Goods  left  for  reasonable  time  after  mis- 
take corrected,  276 
Goods  to  be  kept  until  called  for,  283 
Gratuitous  storage,  286 
Ignorance  of  name  and  address,  279 
Knowledge  excuses  notice,  278 
Liability  as,  191 
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CARRIERS  OP  GOODS,  cont'd. 
Warehouseman,  cont'd. 

Liability  for  negligence,  264 

Accidental  fire,  286 

Burden  on  consignee  to  show  negli- 
gence, 287 

Carrier  has  a  right  to  charge  for  stor- 
age, 287 

Evidence  of  negligence,  285 

Failure  to  provide  proper  warehouse, 
284 

Goods  stolen,  286 
Illustrations,  285 
Inevitable  accident,  285 
In  general,  284 

No  charges  made  for  storage,  2S6 
Ordinary  care,  284 

Statutes  making  railroad  company  lia- 
ble for  loss  by  fire,  287 
Storage  is  not  gratuitous  until  after 

reasonable  time  for  delivery,  286 
What  is  reasonable  care,  284 
Limitation  of  liability  as  to  time  of  re- 
moval, 283 
Limitation  of  liability  by  contract,  282 
Limitation  of  liability  by  notice,  282 
Limitation  of  liability  in  charter  of  rail- 
road, 283 

Limitation  of  liability  where  charge  is 

made  for  storage,  282 
Necessity  of  notice,  276 
Notice  does  not  affect  liability  for  past 

injuries,  279 
Notice  held  essential,  277 
Notice  held  not  essential,  276 
Notice  to  consignee  of  arrival  of  goods, 

276,  280 

Notice  to  consignor  of  arrival  of  goods  : 

Carriers  undertaking  delivery,  280 
Express  companies,  280,  281 
Failure  to  find  consignee,  281 
Notice  to  consignor  held  not  essential, 
280 

Notice  to  consignor  required,  281 
Railroads,  280 

Refusal   of  consignee   to   accept  the 

goods,  280,  281 
Priority  as  between  lien  for  charges  and 

warehouseman's  lien,  410 
Railroad's    liability    where    it    has  no 

station,  282 
Reasonable  time  in  which  consignee  must  call 

for  and  remove  his  goods,  270 
Consignee's    distance  from  receiving 

depot,  273 
Consignee's  duty  to  unload,  274 
Consignee's    excuse    for    not  taking 

goods,  274 
Consignee's  refusal  to  receive  goods, 

273 

Consignee  wrongfully  informed  that 

goods  have  not  arrived,  275 
Delivery  prevented  by  carrier's  act,  275 
Effect  of   carrier's  refusal  to  deliver, 
275 

Effect  of  consignee's  request  that  goods 
be  stored  until  called  for,  272 

Goods  stored  over  night  at  consignee's 
request,  273 

Goods  unloaded  directly  from  cars,  274 

Instances  of  what  court  has  held  to  be 
reasonable  time,  271 
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CARRIERS  OF  GOODS,  cont'd. 
Warehouseman,  cont'd. 

Reasonable  time,  etc.,  cont'd. 

Liability  as  warehouseman  and  com- 
mon carrier,  270 
Notice  to  consignee,  276 
Notice  to  consignor,  280 
Offer  of  carrier  to  deliver  goods  and 

refusal  to  accept  by  consignee,  273 
Question  for  jury,  270 
Reasonable    time    begins    only  after 
notice  or  knowledge  by  consignee  of 
arrival  of  goods,  272 
Reasonable  time  defined,  270 
Reasonable  time  does  not  begin  to  run 

until  goods  are  unloaded,  274 
What  is  not  a  reasonable  time,  271 
Special  contract  requiring  notice,  279 
Statutes  requiring  notice,  278 
Stipulation  as  to  when  liability  as  ware- 
houseman shall  begin,  327 
Stipulation  requiring  that  claim  against 
carrier  be  presented  within  a  certain 
time,  324 
Stowage  of  goods,  366 
Sufficiency  of  notice,  280 
Usage  dispensing  with  notice,  279 
Usages  and  customs,  282 
When  liability  as  such  exists  : 

Delivery  prevented  by  carrier's  act,  275 
Effect  of  carrier's  refusal  to  deliver,  275 
Effect  of  consignee's  request  that  goods 

be  stored  until  called  for,  272 
Notice  to  consignee ,  see  infra.  Notice. 
When  liability  as  warehouseman  exists,  261 
After  transportation  ended,  263 
Alabama  doctrine,  265 
Arkansas  doctrine,  266 
California  doctrine,  266 
Canadian  doctrine,  268 
Carriers  by  water,  269 
Conflict  of  laws,  270 
Connecticut  doctrine,  266 
Delaware  doctrine,  266 
English  decisions,  266 
Georgia  doctrine,  263 
Illinois  doctrine,  264 
Indiana  doctrine,  264 
Instances  of  reasonable  time,  271 
Iowa  doctrine,  264 
Kansas  doctrine,  266 
Kentucky  doctrine,  266 
Liability  as   common    carrier  ends 

without  unloading  of  goods,  263 
Liability  as  insurer  continuing  after 
arrival  of  goods  at  their  destina- 
tion, 264,  265 
Maryland  doctrine,  266 
Massachusetts  doctrine,  263 
Michigan  doctrine,  266 
Minnesota  doctrine,  266 
Missouri  doctrine,  264 
Nebraska  doctrine,  266 
New  Hampshire  rule,  264 
New  York  doctrine,  266 
North  Carolina  doctrine,  264 
Notice  to  consignee,  268 
Origin  of  different  rules  as  to  lia- 
bility, 268 
Pennsylvania  doctrine,  264 
Reasonable  time  offered  consignee  or 
owner  for  moving  goods,  270 
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<  YKKIKKS  <>r  GOODS,  cont'd. 
Warehouseman,  cont'd. 

When  liability,  etc.,  tout' J. 

After  transportation  ended,  cont'd. 

Souih  Carolina  doctrine,  267 

Tennessee  doctrine,  265 

Texas  doctrine,  267 

The  proper  criterion,  269 

Vermont  doctrine,  267 

Whether   anything    remains   to  be 
done  by  the  carrier,  269 

Wisconsin  doctrine,  267 
Before  transportation  commenced,  261 
Delivery  followed  by  shipper's  direc- 
tions to  hold  for  a  time,  262 
Goods  in  course  of  transportation,  263 
"  Goods  on  deposit  awaiting  delivery," 

262 

Goods  received  by  carrier  to  be  for- 
warded in  the  usual  course  of  busi- 
ness, 261 

Goods  retained  at  shipper's  request,  261 
Goods  retained  by  carrier's  own  act, 
262 

Test  whether  the  carrier  is  acting  as 
warehouseman  or  as  common  carrier, 
262 

Where  something  remains  to  be  done 
by  shipper,  261 
When  storage  in  particular  warehouse  is 

necessary,  284 
Whether  railroad  must  keep  a  depot  at 
flag  stations,  282 
Washout,  255 

Water,  see  infra,  CARRIERS  by  Water. 
Weather,  218 

Wharves,  see  infra,  Carriers  by  Water. 
When  liability  commences  (see  also  infra, 
Delivery  by  Carrier),  180 
Commences  with  delivery,  180 
Delivery  for  immediate  transportation, 
180 

Delivery  must  be  to  carrier  as  such,  181 
Delivery  to  carrier's  agent,  185 

Agent's  authority  to  receive  confined 
to  goods  tendered    at    his  station, 

186 

Agents  authorized  to  accept  delivery, 
185,  186 

Agent  without  authority,  185 

Authorized  agent,  185 

Delivery  to  railroad  employee  for  ex- 
press company,  186 

Examples  of  delivery  to  agent,  185 

Instructions  to  agent  a  part  of  the  con- 
tract of  shipment,  186 

Parcel  given  to  wagoner,  185 

Presumption  of  authority,  186 

Stage  driver,  185 

Station  agents,  186 

Ticket  master  of  passenger  train ,  185 

Whetheradeliverytoaduly  authorized 
agent   constitutes   delivery    to  the 
carrier,  185 
Liability  of  carrier,  180 
loading  goods  on  cars,  189 

Duty  of  loading  rests  primarily  on 
carrier,  189 

Illustrations,  189 

Injury  to  goods  while  being  loaded,  190 
Where  by  contract  shipper  is  to  load 
goods,  189 
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CARRIERS  OF  GOODS,  cont'd. 
When  liability  commences,  cont'd. 
Proof  of  delivery,  190 

Bill  of  lading,  190 

Burden  of  proof,  190 

Expense  bill,  190 

How  made,  190 

Receipts,  190 
What  constitutes  delivery,  181 

At  regular  station,  183 

Change  of  custody  and  control,  182 

Custom  of  carrier  to  receive  goods  at 
place  other  than  depot,  184 

Delivery  and  acceptance,  181 

Delivery  of  warehouse  receipts,  182 

Depositing  goods  near  company's  road- 
bed, 183 

Deposit  near  switch,  183 

Duty  to  accept  for  carriage,  see  infra, 
Duty  to  Receive  and  Carry. 

Exclusive  possession  and  control,  181 

Express  companies,  182 

Ferryman,  182 

Liability  same  as  when  goods  in  transit, 
185 

Merely  placing  cattle  in  the  railroad 
company's  yards,  184 

Notice  of  special  delivery,  184 

Question  for  jury,  182 

Roadside  deposit,  183 

Shipment,  182 

The  general  rule,  181 

Time  and  place  of  tender,  183 

When  acceptance  implied,  183 
Whether  bill  of  lading  is  essential  to  con- 
stitute  complete    delivery    of  goods, 
187 

Bill  of  lading  as  evidence  of  delivery, 

188 

Bill  of  lading  may  have  passed  innocent 

purchaser,  188 
Complete  without  bill  of  lading,  187 
In  absence  of  statutory  rule,  187 
Liability  commences  at  time  of  accept- 
ance, 187 

No  delivery  though  bill  of  lading  may 

have  issued,  188 
Statutes  prohibiting  bill  of  lading  be- 
fore actual  delivery  of  goods,  189 
Texas  statute,  187 
Whether     liability    commences  before 
goods  are  put  on  cars,  181 
When  liability  ends  (see  also  infra,  Bill  of 
Lading  ;  C.  O.  D.  ;  Delivery  ;  De- 
mand by   Consignee  ;   Misdelivery  ; 
Receipt  ;  Time  of  Delivery)  : 
When  consignee  refuses  to  receive,  220 

CARRIERS  OF  LIVE  STOCK  (see  also 

Carriers  of  Goods),  427 
Actions,  see    infra,   BURDEN   OF    PROOF  ; 

Measure  of  Damages. 
Act  of  God,  452 
Agency  : 

Delivery  to  carrier's  agent,  461 
Amount,  458 
Bill  of  lading  : 

Delivery  to  carrier,  461 

Recital  that  shipper  has  examined  cars, 
435 

Burden  of  proof,  469 

Bill  need  not  show  precise  cause,  471 
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CARRIERS  OF  LIVE  STOCK,  cont'd. 

Burden  of  proof,  cont'd. 

Burden  of  proof  on  carrier  to  show  loss 

caused  by  proper  vice,  469 
Burden  shifted  to  shipper,  470 
Defense  of  injury  from  proper  vice  must 

be  affirmatively  proven,  471 
Reasonableness  of  stipulations,  456 
What  carrier  must  prove,  471 
What  shipper  must  show,  472 
When  fact  of  loss  not  sufficient  proof,  471 

Care,  see  infra,  DUTY  DURING  TRANSPOR- 
TATION. 

Carriers  of  passengers  : 

Persons  in  charge  of  live  stock,  589 

Cars  : 

Agreement  of  shipper  to  inspect  cars,  435 
Gar  doors  must  be  absolutely  safe,  432 
Cars  furnished  by  another  carrier,  436 
Cars    furnished  with    reference  to  the 

kind,  character,  and  value  of  stock,  432 
Cars  must  be  suitable  and  safe,  432 
Character  of  cars  prescribed  by  statute, 

434 

Connecting  carriers,  433 

Defective  car  furnished  by  initial  line,  446 

Duty  to  supply  bedding,  433 

Effect  of  recital  in  bill  of  lading  that  ship- 
per has  examined  cars,  435 

Effect  of  shipper's  knowledge  of  defect 
in  cars,  434 

Extent  of  duty  as  to  cars,  433 

Good  faith,  435 

Must  furnish  cars,  430 

Need  not  furnish  most  approved  cars  and 
appliances,  433 

Reasonably  safe  cars,  433 

Shipper  agreeing  to  accept  cars  offered, 
434 

Shippers  selecting  cars,  434 
Waiver  of  defect,  435 
Cattle,  436 

Cause  of  loss  or  injury,  468 
Change  of  possession,  461 
Common  carriers  (see  also  infra,  Liability 
for  Loss  or  Injury),  428 
Carriers  of  live  stock  are  common  car- 
riers, 428 
Duty  to  receive  and  carry,  429 
Liability,  428 

Loss  resulting  from  inferior  character  of 
goods  carried,  428 
Connecting  carriers,  436 

Cars  furnished  by  connecting  carriers ,  436 

Defense  that  connecting  carrier  might 
have  made  up  the  delay,  450 

Delay  due  to  failure  of  prior  carrier  to 
forward  way-bill,  451 

Diseased  cattle,  466 

Liability  for  loss  or  injury,  446 
Constitutional  law  : 

Statute  prohibiting  the  transportation  of 
diseased  cattle,  464 
Contracts,  see  infra.  Limitation  of  Lia- 
bility. 

Contributory  negligence,  439,  449.  468 

Examples  of  contributory  negligence  of 

shipper,  468 
The  general  rules,  468 

Damages,  see  infra,  MEASURE  OF  Damages. 

Definition  of  live  stock,  428 

Delays,  see  infra.  Liability  for  Delay. 
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CARRIERS  OF  LIVE  STOCK,  cont'd. 
Delivery  by  carrier,  462 

General  rules  as  to  delivery,  462 

Must  unload  promptly,  462 

Notice  to  consignee,  462 

Prompt  delivery  after  unloading,  462 

Special  contract  to  deliver,  462 

Sufficiency  of  delivery,  462 

Sufficient  delivery,  463 

Unloading,  462 

Usage,  462 

When  shipper  engages  to  unload,  462 

Where  there  is  no  special  contract  to  de- 
liver, 462 
Delivery  to  carrier  : 

Agent  of  carrier,  461 

Bill  of  lading,  461 

Change  of  possession,  461 

Delivery  must  be  to  authorized  agent  and 
at  proper  place,  461 

Loading  on  cars  unnecessary,  461 

Shipper  retaining  partial  control,  461 

What  constitutes,  461 
Diseased  cattle,  4^4 

Constitutionality  of  statutes  prohibiting 
transportation,  464 

Disease  communicated  by  offal  from  cars 
467 

Duty  to  receive  and  carry,  464,  465 
Effect  of  statutes,  465 

How  far  statutes  prohibiting  transporta- 
tion valid,  465 
Interstate  commerce,  464 
Iowa  statute,  466 

Judicial  notice  of  danger  of  infection,  467 
Kansas  statute,  466 

Liability  of  carrier  for  cattle  killed  by- 
infection,  466 
Liability  of  connecting  lines,  466 
Missouri  statute,  466 
Police  power,  464 

Statute  prohibiting  the  transportation  of 
diseased  cattle,  464 

Statutes  excluding  all  cattle  from  a  cer- 
tain territory  unconstitutional,  465 

Statute  valid  in  part,  void  as  to  remain- 
der, 465 

Texas,  466 

Unconstitutional  statute  no  defense  for 

refusal  to  carry,  465 
Where  herds  infected,  466 
Dogs,  463 

In  general,  463 

Limitation  of  liability,  463 

Rules   same   as    in    the  case  of  other 

animals,  464 
Shipper's  right  to  recovery  for  injury  to 

stock,  463 
Statutes,  463 
Duty  during  transportation,  436 
Care  during  snow-storm,  440 
Carrier  must  furnish  proper  facilities  for 

feeding.  440 
Confinement  for  less  than  time  specified 

in  statute,  443 
Connecting  lines,  443 
Contract,  441 

Contributory  negligence  of  shipper,  439 
Custom.  441 

Duty  assumed  by  shipper,  437,  439 
Excessive  heat,  437 
Feeding  stock,  436 
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CARRIERS  OF  LIVE  STOCK,  cont'd. 
Duty  during  transportation,  cortt'd. 

Fire  by  engine  communicated  to  cattle, 
438 

How  question  of  shipper's  assumption  of 
the  duty  determined,  441 

Loading  and  unloading,  440 

Management  of  trains,  438 

Preventing  stock  from  injuring  one  an- 
other, 437 

Rest.  437 

Shipper  assuming  duty  of  caring  for 
stock,  439 

Shipper's  agent  becoming  employee  of 

carrier,  439 
Statu  es,  438 

Statutory  penalty  for  keeping  cattle  con- 
fined, 442 
Storm,  443 
Train  detained,  436 
Unloading  temporarily  for  rest,  437 
Unreasonable  conditions,  441 
Watering  stock,  436 

Whether  shipper  must  apply  for  facilities, 
440 

Duty  to  furniih  facilities  for  transportation, 

43o 

Agreement  of  shipper  to  inspect  cars, 
435 

Basis  of  the  duty,  431 

Car  doors  must  be  absolutely  safe,  432 

Carrier  liable  for  furnishing  insufficient 

facilities,  430 
Cars  furnished  by  another  carrier,  436 
Cars  furnished   with    reference    to  the 

kind,  character,  and  value  of  stock,  432 
Cars  must  be  suitable  and  safe,  432 
Character  of  cars  prescribed  by  statute, 

434 

Connecting  carriers,  433 

Duty  to  supply  bedding,  433 

Effect  of  recital  in  bill  of  lading  that  ship- 
per has  examined  cars,  435 

Effect  of  shipper's  knowledge  of  defect  in 
cars,  434 

Entitled  to  no  extra  charge,  431 

Extent  of  duty  as  to  cars,  433 

Extra  charge  for  stock  pens,  431 

Facilities  for  unloading,  431 

Facilities  for  unloading  and  keeping 
stock  after  transportation  ended,  431 

Good  faith,  435 

Must  furnish  cars,  430 

Need  not  furnish  most  approved  cars  and 
appliances,  433 

Reasonably  safe  cars,  433 

Shipper  agreeing  to  accept  cars  offered 
434 

Shippers  selecting  cars,  434 
Stock  pens,  430 
Waiver  of  defects,  435 
Yards,  430 
Duty  to  receive  and  carry,  429 

Bound  to  receive  cattle  properly  tendered, 
430 

Diseased  cattle,  464,  465 
Examples,  429,  430 

Not  necessary  to  prove  express  contract, 

430 

When  not  a  common  carrier  of  live  stock, 
429 

Where  there  is  a  holding  out  to  carry,  429 

II 


CARRIERS  OF  LIVE  STOCK,  cont'd. 
Duty  to  receive  and  carry,  cont'd. 

Where  there  is  no  holding  out  to  the  pub- 
lic, 429 

Duty  to  receive  and  carry  diseased  cattle, 

484,  485 
Estoppel : 

Shipper's  receipt    admitting    good  con- 
dition of  cattle — effect  as  estoppel,  460 
Evidence  (see  also  infra.  Burden  of  Proof)  : 

Cause  of  loss  or  injury,  468,  469 
Facilities,  see   infra.   Duty  to  Furnish 

Facilities  for  Transportation. 
Feeding,  436,  439 

Injuries,  see  infra,  LIABILITY  FOR  Loss  OR 
Injury. 

Insurer,  see  infra,  Liability  for  Loss  or 

Injury. 
Interstate  commerce  : 

Statute  prohibiting  the  transportation  of 
diseased  cattle,  464 
Judicial  notice  : 

Danger  of  infection  from  diseased  cattle, 
467 

Liability  (see  also  infra.  Duty  during 
Transportation  ;  Duty  to  Furnish 
Facilities  for  Transportation  ;  Duty 
to  Receive  and  Carry  ;  Limitation  of 
Liability),  428 

Liability  for  delay,  450 
Act  of  God,  452 

Delay  due  to  failure  of  prior  carrier  to 

forward  way-bill,  451 
Delay  due  to  failure  to  furnish  cars,  451 
Delivery  to  connecting  carrier,  452 
Duty  to  ship  on  first  train,  451 
General  rule  as  to  liability,  450 
Injury  due  partly  to  vicious  propensities 

of  stock,  452 
Measure  of  damages,  450 
Negligence,  452 

Rule  stricter  than  in  case  of  ordinary 
merchandise,  450 

Stipulation  limiting  the  liability  to  car- 
rier, 453 

Stipulations,  452 

Unavoidable  delay,  452 

When  carrier  without  fault,  451 

Where  connecting  carrier  might  have 
made  up  delay,  450 

Where  there  is  a  special  contract,  452 
Liability  for  loss  or  injury,  443 

Admissions  bv  shipper,  445 

Animals  escaping,  448 

Carrier  liable  for  loss  not  due  to  proper 
vice,  although  not  guilty  of  negligence, 
445 

Conflicting  evidence,  469 
Connecting  carriers,  446 
Contributory  negligence  of  shipper,  449 
Defective  car  furnished  by  initial  line, 
446 

Diseased  cattle,  464 

Constitutionality  of  statutes  prohibit- 
ing transportation,  464 

Disease  communicated  by  offal  from 
cars,  467 

Duty  to  receive  and  carry,  465 

Effect  of  statutes,  465 

How  far  statutes  prohibiting  transpor- 
tation valid,  465 

Interstate  commerce,  464 
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CARRIERS  OF  LIVE  STOCK,  cont'd. 
Liability  for  loss  or  injury,  cont'd. 
Diseased  cattle,  cont'd. 
Iowa  statute,  466 

Judicial  notice  of  danger  of  infection, 
467 

Kansas  statute,  466 

Liability  of  carrier  for  cattle  killed  by 

infection,  466 
Liability  of  connecting  lines,  466 
Missouri  statute,  466 
Police  power,  464 

Statute  prohibiting  the  transportation 
of  diseased  cattle,  464 

Statutes  excluding  all  cattle  from  a 
certain  territory  unconstitutional,  465 

Statute  valid  in  part,  void  as  to  re- 
mainder, 465 

Texas  statute,  466 

Unconstitutional  statute  no  defense  for 

refusal  to  carry,  465 
Where  herds  infected,  466 
Dogs,l463 

How  cause  of  loss  or  injury  determined, 
468 

Inherent  defects,  443 

Injuries  occurring  while  stock  are  being 

unloaded,  449 
Injury  from  improper  loading,  447 
Instances,  445 

Liability  in  particular  cases,  446 

Liable  as  insurers,  443 

Liable  as  other  common  carriers,  443 

Negligence  of  carrier,  444 

Not  confined  to  injuries  occurring  before 

delivery  to  owner,  446 
Overcrowding  cattle  on  connecting  line, 

447 

Proper  vice  of  animals,  443 
The  general  rule,  443 

Vice  of  animals  must  be  proximate  cause 

of  loss,  444 
Waiver  of  right  of  action,  445 
When  carrier  is  not  insurer,  446 
When  liability  begins  and  ends,  446 
When  presumption  against  carrier,  '468, 

469 

Where  shipper  contracts  to  load,  447 
Where  shipper  undertakes  to  care  for 
stock,  446 
Lien,  420 

limitation  of  liability,  453 

Delay,  453 
Dogs,  464 

Forfeiture  of  benefit  of  stipulation,  460 
In  general,  453 

Limitation    of    liability   to  a  specified 

amount,  458 
Negligence,  452,  458 

Cannot  limit  liability  for  negligence, 

458 

Construction  of  stipulation,  459 
England,  460 

Failure  to  exercise  ordinary  care, 
459 

Gross  negligence,  459 

Hogs  overheated,  459 

Illustrations,  458 

Intention  of  parties,  460 

Limitation  to  losses  caused  by  gross 

negligence,  459 
New  York,  460 
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CARRIERS  OP  LIVE  STOCK,  cont'd. 
Limitation  of  liability,  cont'd. 
Negligence,  cont'd. 

Special   contract    defining  respective 
duties  of  carrier  and  shipper,  459 
Refusal  to  carry  as  shipper  agreed,  461 
Requiring  shipper  to  furnish  conductors 
with  statement  of  condition  of  cattle, 
460 

Shipper's  receipt  admitting  good  con- 
dition of  cattle — effect  as  estoppel, 
460 

Stipulation  against  liability  for  injuries 

resulting  from  viciousness,  454 
Stipulation  requiring  claim  to  be  made  be- 
fore removal  of  stock,  454 

Alleging  reasonableness  of  stipulation, 
456 

Burden  of  proof  to  show  reasonable- 
ness, 456 

Impossible  to  discover  nature  and  ex- 
tent of  injury  for  some  time,  455 

Reasonable  construction,  455 

Stipulation  in  general  valid,  454 

Substantial  compliance  with  stipula- 
tion, 457 

Verbal  notice,  457 

Waiver  of  notice,  456 

What  is  a  violation  of  the  stipulation, 
457 

When  stipulation  not  valid,  455 
Where  there  is  no  agent  at  place  of 
destination,  456 

Stipulation  requiring  shipper  to  accom- 
pany stock,  453 

Stipulation  that  shipper  shall  care  for 
stock,  453 

Stipulation  that  shipper  shall  load  and 

unload,  453 
Substituting  freight  service  for  passenger 

service,  460 
Violation  of  shipping  contract,  460 
Where  loss  is  due  to  carrier's  negligence, 

458 

Live  stock,  definition,  428 
Loading.  453 

Liability  for  loss  from  improper  loading, 
447 

Measure  of  damages,  472 

Animals  escaping  en  route,  374 

Cattle  shipped  for  particular  purpose, 

382 

Cost  of  keeping  live  stock,  386 

Delay,  450 

Duty  of  carrier  to  examine  into  condition 

of  cattle,  473 
In  general,  472 
Injury  to  stock  in  transit,  482 
Limitation    of    liability    to    a  specified 

amount,  458 
Misrepresentations,  473 
Peculiar  value  or  condition  of  animals 

472 

Shrinkage  of  live  stock,  387 
Where  animals  were  to  be  used  for  breed- 
ing  purposes,  398 
Negligence,  see  infra.  Delay  ;  LIABILITY 
for  Loss  or  Injury  ;  Limitation  of  Li- 
ability. 
Police  power. 

Statute  prohibiting  the  transportation  of 
diseased  cattle.  464 
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t  AliUIEIlS  OF  IilVE  STOCK,  cont'd. 

Presumption,  sec  infra.  Burden  of  Proof. 
Cause  of  loss  or  injury,  468 

Proper  vice,  443 

Burden  of  proof,  469 

Proximate  cause  : 

Contributory  negligence  of  shipper,  468 
Vice  of  animals  as  proximate  cause  of 
loss,  444 

Questions  of  law  and  fact  : 

Cause  of  loss  or  injury,  468,  469 

Reasonable  stipulations,  see  infra,  LIMITA- 
TION of  Liability. 

Receipts  : 

Shipper's  receipt  admitting  good  condi- 
tion of  cattle — effect  as  estoppel,  460 
Rest,  437 

Statutes,  see  infra,  Diseased  Cattle. 
Statutory  penalty  for  keeping  cattle  con- 
fined, 442 

Stipulations,  see  infra,  Limitation  OF  Lia- 
bility. 
Stock  pens,  430,  431 

Duty  to  furnish,  430 

Right  to  make  extra  charge  for,  431 
;   Storm,  443 

Transportation,  see  infra,  DUTY  DURING 

Transportation. 
Transportation   of   particular   classes  of 

stock,  463 
Unloading,  437,  440,  449,  453,  462 
Usages  and  customs,  441 

Delivery  by  carrier,  462 
Vice  : 

Proper  vice,  443 
Viciousness,  444,  454 

Burden  of  proof,  469 
Watering,  439 
What  the  term  includes,  428 

CARRIERS  OP  PASSENGERS  (see  also 

Car-Trust  Associations),  474 
Accident  insurance  : 

What  is  a  passenger,  492 
Actions  (see  also  infra.  Presumptions;  Res 

Gestae)  : 

Defenses,  see  infra.  Matters   of  De- 
fense. 
Act  of  God,  564,  567,  630 

Liability  for  injuries  through  inevitable 

accident,  531 
Presumption  of  negligence,  624 
Act  of  stranger  (see  also  infra,  Protection 

of  Passengers),  624-630 
Admissions,  see  infra.  Res  GEST/E. 
Agency  (see  also  infra.  Employees),  486 
Ejection    of    passenger   where  invalid 

ticket  is  furnished  by  agent,  602 
Right  of  agent  to  bind  company  as  to 
stoppage  of  train,  571 
Alighting,  see  infra.  Getting  on  and  off 

Cars. 
All  on  board,  571 

Announcing  stations  (see  also  infra,  Sta- 
tions), 565 

Appliances  (see  also  infra,  Getting  on  and 
off  Cars),  519 
Act  of  God,  531 

Adoption  of  new  appliances  and  precau- 
tions, 525 
Air-brakes,  525 
Axles,  523,  626 


CARRIERS  OP  PASSENGERS,  cont'd. 
Appliances,  cont'd. 
Bridges,  520,  628 
Carriers  by  water,  532 
Cars,  523 

Cars  used  but  not  owned  by  carrier,  530 
Couplings,  524 
Culverts,  521 
Cuts,  521 

Defects  not  discoverable  by  any  degree 

of  skill  and  care,  529 
Defects   not  discoverable   by  the  most 

careful  inspection,  529 
Degree  of  care  required,  519 
Displacement  of  rails,  522 
Duty  of  railroad  company  in  regard  to, 

519 

Duty  to  fence  track,  522 
Embankments,  521,  627 
Evidence  : 

Bridges,  634 

Condition  of  track,  633 

Custom,  635 

Evidence  as  respects  time,  634 
Evidence  limited  to  time  of  accident, 
634 

Evidence   of    defective    condition  of 

track,  633 
Negligence  in  failure  to  repair,  634 
Negligence  in  operating  trains,  634 
Official  reports,  635 
Rumor,  635 

To  show  cause  of  derailment,  634 
Examples,  626,  627 
Extraordinary  storms,  531 
Facilities  for  entering  and  leaving  cars, 

532 

Fall  of  car  window,  627 
Fastenings  of  rails,  522 
Fences,  522 
Headlights,  524 

Improvements  not  in  general  use,  526 
Inevitable  accident,  531 
Inspection,  527 

Inspection  of  lines  after  storm  or  flood, 

52S 

Latent  defects,  528 

Latent  defects  discoverable  by  manufac- 
turer, 530 
Leased  roads,  530 
Level  crossings,  520 

Liability  for  negligence  of  persons  en- 
gaged in  manufacture  or  construction, 

530 

Locomotives,  523 

Methods  of  testing  machinery,  526 
New  inventions,  525 
Number  of  trains  required,  525 
Obstructions,  522 

Omission  of  proper  inspection,  527 
Platforms,  532 

Presumption  of  negligence  where  passen- 
gers are  injured  through  defects  in 
the  means  of  transportation,  626 

Prevention  of  obstructions,  522 

Rails,  521,  627 

Removal  of  obstructions,  522 
Repair,  527 
Road,  520 
Roadbed,  521 
Rolling  stock,  523 
Running  appliances,  520 
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CARRIERS  OP  PASSENGERS,  cont'd. 
Appliances,  cont'd. 

Safe  means  of  ingress  and  egress,  572 

Safety  beams,  523 
Separate  passenger  trains,  525 
Stage-coaches,  626 
Stage-coach  lines,  532 
Statutory  enactments  requiring  fences, 
523 

Steamboats,  627 
Stoves,  524 

Sufficiency  of  inspection,  527 

Switches,  522 
Ties,  521 

What  latent  defect  will  relieve  from  re- 
sponsibility, 529 
Wheels,  523,  626 
Window  guards,  524 
Arrest,  see  infra,  False  IMPRISONMENT. 
Assaults  (see   also  infra.  Protection  of 
Passengers): 
Assault  by  servant  of  carrier,  543,  545 
Assaults  committed  by  brakemen,  546 
Conduct  justifying  assault  by  passen- 
gers, 548 
Examples,  547 

Excessive  violence  in  ejecting  a  passen- 
ger, 549 
Expulsion,  549 
Georgia  statute,  547 
Intoxicated  passenger,  549 
Justification,  547 
Kissing  female  passenger,  543 
Liability  of  carrier  in  general,  545 
Self-defense,  547 

Servant  insulted  by  passengers,  548 
Steamboat  companies,  546,  547 
Violation  of  carrier's  rules,  549 
Whether  mere  words  are  justification 
for  an  assault,  548 
Duty  of  carrier  to  protect  passenger  against 
assault  by  other  passengers  or  third  par- 
ties, 555 
Colored  passengers,  555 
Due  care,  555 
Fear  of  violence,  555 
Homicide,  554 
In  general,  555 
Rape,  556 
Exemplary  damages,  715 
Assent : 

Limitation  of  liability,  613 
Attendants,  651 
Axles,  523,  626 
Baggage : 

Duty  to  receive  for  carriage,  537 
Liability,  480 
Limitation  of  liability,  611 
Notices  limiting  the  amount  of  baggage 
valid,  612 
Baggage  car : 

Riding  in  baggage  car,  676 
Boarding  cars,  see  infra,  GETTING  ON  AND 

off  Cars. 

Boarding  moving  train,  see  infra,  GETTINC 

ON  AND  OFF  CARS. 
Brakes,  524 
Bridges,  520 

Presumption  of  negligence  where  bridge 
or  trestle  gives  way,  628 
Burden  of  proof  (see  also  infra,  Presump- 
tions), 630 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Burden  of  Proof,  cont'd. 

Burden  of  proof  shifted,  631 

Burden  upon  passenger  generally  to  show 
negligence,  630 

Contributory  negligence,  631 

Negligence,  630 
Calling  at  stations,  565 
Care  to  te  exercised,  558 

Act  of  God,  564 

Care  consistent  with  practical  operation 

of  road,  563 
Care  of  prudent  person  as  criterion,  562 
Care  proportionate  to  nature  and  risks  of 

business,  559 
Care   required  in  case  of   women  and 

children,  563 
Care  used  by  good  railway  men  as  cri- 
terion, 563 
Conductor  with  knowledge  that  passen- 
ger is  feeble,  563 
Degree  of  care  to  be  exercised,  55S 
Distinguished  from  carriers  of  goods,  559 
Duly   to   announce   stations,  see  infra, 
Stations. 

Duty  to  stop  at  stations,  see  infra,  STA- 
TIONS. 

Extraordinary  care,  561 

Freight  and  mixed  trains,  563 

General  statement  of  the  rule,  55S 

Great  prudence  and  care,  562 

Highest  degree  of  care,  561 

Highest  degree  of  care  of  very  cautious 
persons,  562 

Inevitable  accident,  564 

Intoxicated  passengers,  564 

More  than  ordinary  care,  562 

Negligence  a  question  for  jury,  559 

Not  liable  as  insurers,  560 

Ordinary  care,  564 

Particular  circumstances,  559 

Safe  means  of  ingress  and  egress,  set  infra. 
Getting  on  and  off  Cars. 

Sick  and  feeble  passengers,  563 

Slight  negligence,  562 

Special  rules,  560 

Stage-coach  proprietors,  560 

Usual  mode  of  managing  railroads,  563 

Utmost  care  and  foresight,  560 
Care  to  be  exercised  towards  feeble  and  in- 
firm passengers,  538 
Carriers  by  water  (see  also  infra,  Physicians 
and  Surgeons;  Steamboats): 

Boat  and  appliances,  532 

Duty  to  carry  to  point  of  destination,  583 

Landings,  533 

Limitation  of  liability,  610 
Carriers  of  goods  : 

Degree  of  care  required,  559 
Carriers  of  live  stock  : 

Persons  in  charge  of  live  stock,  589 
Cars,  523 

Liability  for  defects  in  cars  used  but  not 
owned  by  carrier,  530 
Cattle,  collision  with,  593 
Charges,  see  infra,  TICKETS  AND  FARES. 
ChiHren,  504.  587.  651 

Ejection  of  child  for  nonpayment,  595 
Circus  trains,  623 
Collisions.  590.  625 

Collision    between    railroad    train  and 
street  car,  626 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Collisions,  cont'd. 

Collision  between  street  car  and  wagon, 

626 

Collision  with  animal  on  track,  625,  626 
Collision  with  cattle,  593 
Collision  with  other  trains,  625 
Concurrent  negligence  of  two  carriers, 

591 

Contributory  negligence  in  alighting  from 
moving  cars  to  avoid  consequences  of 
collision,  673 

Crossing  of  two  roads,  587,  588 

In  general,  590 

Injuries  through  negligence  of  another 

company,  592 
Passenger  entitled  to  compensation,  590 
Presumption  of  negligence,  625 
Rate  of  speed,  593 

Rebutting  presumption   of  negligence, 

629 
Speed,  593 
Colored  persons,  559 

Common  carriers  (see  also  infra.  Limitation 
of  Liability),  480,  481,  560 
As  to  duty  to  receive  for  carriage,  see 
infra,    DUTY    TO    RECEIVE   FOR  CAR- 
RIAGE. 
Definition,  481 
Holding  out,  481 
Commutation  tickets,  506 
Compensatory  damage,  see  infra,  DAMAGES. 
Confederate  soldiers,  689 
Connecting  lines  : 

Liability  for  defects  in  cars  used  but  not 

owned  by  carrier,  530 
Stopping  over  while  traveling  over  con- 
necting lines,  502 
Who  are  passengers,  490 
Consequential  damages,  see  infra,  DAMAGES. 
Consideration  : 

Limitation  of  liability,  614 
Constitutional  law  : 

Statutes    requiring   carrier   to   stop  at 
county  seats,  569 
Construction  train,  510 
Contagious  disease,  538,  553 
Contracts,  see  infra,  LIMITATION  OF  LIABIL- 
ITY. 

Contributory  negligence,  645 

Acts  in  avoidance  of  impending  danger, 

649 

Acts  in  disobedience  of  warning,  647 

Acts  to  avoid  inconvenience,  650 

Acts  under  direction  or  by  permission  of 

carrier,  648 
Alighting  from  cars,  see  infra,  GETTING 

ON  AND  OFF  CARS. 

Assistant's  negligence  imputed  to  pas- 
senger, 652 
Attendants,  651 
Blind,  651 
Boarding  cars,  653 

Boarding  cars  by  direction  of  conductor, 

653 

Boarding     moving     train,     see  infra. 

Getting  on  and  off  Cars. 
Boarding  train  after  signal  to  start,  654 
Boarding  train  elsewhere  than  at  place 

provided  not  negligence  per  se,  654 
Boarding  train,  place  of,  654 
Burden  of  proof,  631 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Contributory  negligence,  cont'd. 

Carrier  discovering  peril  of  passenger, 

646 

Conduct  at  or  near  stations,  685 

Crossing  in  front  of  train  known  to  be 
approaching,  686 

Crossing  intermediate  track  in  passing 
between  station  and  train,  687 

Crossing  tracks  where  act  is  unneces- 
sary, 686 

Custom  of  crossing  track  acquiesced  in 

by  carrier,  686 
Existence  of  reasonable  justification 

for  crossing  tracks,  687 
Occupying  platform  while  waiting  for 

train,  686 

Standing  between  tracks  in  anticipation 
of  train,  686 

The  general  rule,  685 

Usual  rule  as  to  crossing  tracks  does 
not  apply  to  passengers  going  to  and 
from  trains,  687 
Contributing  cause  must  be  negligence 

in  legal  sense,  645 
Contributory  negligence  a  question  for 

jury  where  facts  disputed,  652 
Contributory  negligence  of  stranger,  645 
Custom  of  carrier  to  receive  passengers 

at  another  place,  654 
Degree  of  care  required  by  passenger, 

645 

Direction  of  carrier's  agent  as  excusing 
act  not  obviously  dangerous,  648 

Discretion  in  choosing  between  two 
dangers,  649 

Disobedience  of  carrier's  rules,  647 

Disregard  of  carrier's  warning,  647 

Drunken  passenger,  652 

Effect  of  non-enforcement  of  carrier's 
rule,  648 

Effect  of  passenger  laboring  under  dis- 
ability, 651 

Effect  of  permission  of  carrier's  servant, 
648 

Failure  to  adopt  the  best  alternative,  649 
Failure  to  warn  carrier  of  discovered 

danger,  649 
Getting  on  train  before  proper  time,  654 
Ignorance  of  carrier's  rules,  648 
Incurring  obvious  danger  to  avoid  incon- 
venience, 650 
Incurring  slight  danger  to  avoid  great 

inconvenience,  650 
Infirm,  651 

Known  rule  of  carrier  prescribing  place 

of  boarding  cars,  654 
Lame,  651 

Passengers    alarmed    with  reasonable 

cause,  650 

Passenger's  duty  to  inform  carrier  of  his 
disability,  651 

Passenger's  negligence  must  be  proximate 
cause  of  injury,  646 

Presumption  of  negligence,  628 

Protrusion  of  arm  from  car  window,  646 

Question  of  law  or  fact,  652 

Reasonablenesss  of  apprehension  a  ques- 
tion for  jury,  650 

Biding  in  dangerous  position,  674 

Arm  of  passenger  resting  on  window 
sill,  684 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Contributory  negligence,  cont'd. 

Biding  in  dangerous  position,  cont'd. 

Conductor's    permission     to  violate 

carrier's  rule,  677 
Examples,  674,  676 

Failure  of  passenger  to  seek  a  seat 
where  part  of  crowd  leave  crowded 
car,  680 

Failure  to  take  seat  before  train  starts, 

682 

Invitation   of   conductor   to    ride  on 

engine,  676 
Invitation  or  permission  of  conductor, 

676,  677 

Leaving  seat  before  train  stops,  682 
Passing   from   one   car    to  another, 

682 

Passing  from  one  car  to  another  by 
conductor's  permission,  682 

Question  for  jury,  684 

Riding  on  baggage  car,  676 

Riding  on  engine,  676 

Riding  on  platform  after  being  warned 
and  requested  to  enter  car,  679 

Riding  on  platform  where  there  are  no 
vacant  seats  within  the  car,  679 

Riding  on  platform  where  there  are 
unoccupied  seats  within  car,  679 

Riding  on  platform  where  act  is  volun- 
tary or  unnecessary,  678 

Riding  on  running  board  of  excursion 
train,  675 

Riding  on  top  of  caboose,  674 

Riding  with  part  of  person  projecting 
from  window,  683 

Sitting  in  chair  instead  of  stationary 
seat,  675 

Standing  near  open  door,  681 

Standing  on  platform  in  violation  of 
rule,  678 

Standing  on   platform  not  negligence 

per  se,  681 
Standing  on  platform  of  moving  train, 

678 

Standing  on  platform  prima  facie  neg- 
ligence, 681 
Standing  on  platform  where  train  is 

ready  to  be  put  in  motion,  678 
Standing  on  platform  while  cars  are  be- 
ing coupled,  678 
Standing  up  in  car,  681 
Standing  up  in  freight  train,  681 
The  general  rule,  674 
Violation  of  rules  of  carrier,  677 
Where  injury  arises  from  danger  not 
inherent  to  position,  675 
Riding  on  freight  train,  647 
Riding  on  platform  of  car,  646 
Rule  as  to  passenger's  contributory  neg- 
ligence, 645 
Sick,  651 

What  amounts  to  contributory  negli- 
gence, 645 

Where  carrier  is  guilty  of  wilful  miscon- 
duct, 645 

Where  various  inferences  may  be  drawn 
from  passenger's  conduct,  the  question 
is  for  the  jury,  653 

Whether  contributory  negligence  a  ques- 
tion of  law  or  fact,  652 

Wilfulness,  645 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Corporations  : 

Exemplary  damages,  713,  717 
Counterfeiting  : 

False  imprisonment,  551 
Counties  : 

Statutes   requiring   carrier  to   stop  at 
county  seats,  569 
Couplings,  524 

Presumption  of  negligence,  625 
Coupons  : 

Detaching  coupons,  498 

Ejection  of  passenger  where  conductor 

has  made  a  mistake,  603 
Refusal  to  allow  conductors  to  detach 
coupons, 601 
Crossings  : 

Carrier  crossing  another  road,  587,  588 
Crossing  of  two  roads.  587,  588,  591 
Passenger  crossing  track  where  act  is  un- 
necessary, 696 
Crossing  intermediate  track  in  passing 

between  station  and  train,  687 
Custom  of  crossing  track  acquiesced  in 

by  carrier,  686 
Existence  of  reasonable  justification  for 

crossing  track,  687 
Passenger  crossing  in  front  of  train 

known  to  be  approaching,  676 
Usual  rule  as  to  crossing  tracks  does 
not  apply  to  passengers  going  to  and 
from  trains,  687 
Culverts,  521 
Cuts,  521 

Damages  (see  also  infra,  Exemplary  Dam- 
ages), 690 
Amount  of  damages,  718 
Carrying  beyond  destination,  690 
Compensation  the  general  rule,  690 
Direct  and  consequential  damages,  690 

Aggravation  of  injury  by  act  of  sur- 
geon employed  by  carrier,  693 
Aggravation  of  injury  by  act  of  sur- 
geon employed  by  passenger,  693 
Aggravation  of  personal  injury  by  act 

of  passenger,  693 
Consequences  of  risk  voluntarily  as- 
sumed, 696 
Damages  for  breach  of  contract  and 

tort  distinguished,  691 
Effect  of  existing  disease,  694 
Effect  of  passenger's  negligence  or  im- 
prudence, 693 
Illustrations,  692 

Illustrations  of  proximate  damages,  692 
Illustrations  of  remote  damages,  692 
Injury  from    danger    encountered  in 

walking  to  destination,  696 
Limited    to   damages   which    are  the 

proximate  results  of  wrong  done,  691 
Nonfeasance  or  misfeasance  by  carrier 

is  a  tort,  691 
Obligation  of  passenger  to  use  care,  693 
Particular  application  of  the  rule,  695 
Passenger  resisting  ejection,  693 
Previously  existing  disease  or  injury, 

694 

Proximate  damages  defined,  691 
Proximate  damages  for  tort  defined,  691 
Remote  damages  not  recoverable,  692 
Rule  defining  whether   damages  are 
proximate  or  remote,  691 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Damages,  ,  out' J. 

Direct  and  consequential  damages,  c  ont'd. 
Sickness   from   detention    in   an  un- 
healthy place,  692 
Sickness  from  walk  voluntarily  under- 
taken, 696 
Sickness  resulting  from  the  necessity 

of  walking  to  destination,  695 
Suicide,  692 
The  general  rule,  690 
Train  running  behind  time,  692 
Disfigurements,  706 
Effect  of  existing  disease,  694 
Ejection,  700 

Annoyance,  vexation,  and  delay,  701 
Assault  by  carrier's  employees,  702 
Assault  by  carrier's  passengers,  702 
Ejection  with  unnecessary  force,  701 
Elements  of  damages  for  unlawful  ex- 
pulsion, 700 
Evidence  of  contemptuous  manner  and 

insulting  conduct,  700 
Humiliation  and  indignity,  700 
Inconvenience,  701 

Indignity  suffered  under  forcible  ejec- 
\  tion,  700 

Injuries  caused  by  passenger's  resist- 
ance, 701 

Lawful  ejection,  701 

Lawful  ejection  in  an  improper  manner, 
701 

Mere  negligence  or  mistake,  700 
Personal  injuries  and  inconvenience, 
701 

Wrongful  arrest  of  passenger,  702 
Ejection  of  passenger,  690 
Ejection,  passenger  resisting,  693 
Evidence  of  character,  719 
Evidence  of  past  income  from  profession, 

719 

Evidence  of  position  engaged  in,  and 
effect  of  injury  thereon,  719 

Excessive  damages,  720 

Excessive  damages,  compensatory,  720 

Excessive  damages  for  carrying  beyond 
station,  720 

Excessive  damages  for  ejection  of  pas- 
senger, 720 

Excessive  damages  for  permanent  inju- 
ries, 722 

Excessive  damages  for  personal  injury, 
721 

Excessive  damages  for  refusal  of  admit- 
tance to  regular  train,  720 

Excessive  damages  for  slight  personal 
injury,  721 

Excessive  exemplary  damages,  721 

Expectation  of  life,  719 

Failure  to  carry,  697 

Elements  of  damages,  697 

Inconvenience  and  disappointment,  698 

In  general,  697 

Partial  failure  to  carry,  698 

Refusal    to   admit   passenger   to  the 

train,  698 
Sickness,  698 

For  putting  down  passenger  aside  from  des- 
tination, 698 
Carrying  beyond  station  or  destination, 
699 

Elements  of  damages,  699 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Damages,  cont'd. 

For  putting  down  passenger,  etc.,  cont'd. 

Expenses  incurred,  699 
Inconvenience,  699 

Injury  while  walking  to  destination, 

699 

Mental  anxiety,  699 

Sickness,  699 
Future  damages,  705 
Inconvenience,  698,  699,  701 
Injuries,  702 

Actual  deduction  from  salary,  703 

Bodily  suffering,  703,  704 

Diminished  capacity  to  earn  money,. 
706 

Diminished  capacity  to  work,  706 
Disfigurements,  706 
Effect  of  injury  upon  ability  to  labor, 
703 

Elements  not  confined   to  direct  ex«- 
penses,  703 

Elements  of  damages  for  personal  in- 
juries, 703 

Expert  testimony  as  to  permanent  in- 
jury, 706 

Future  damages,  705 

Future   damages   for   permanent  in- 
juries, 705 

Future  damages  not  limited  to  injuries- 
affecting  ability  to  earn  money,  706 

Future  disability  or  suffering  must  be- 
reasonably  certain  to  result,  705 

Future  physical  suffering,  705 

Future  suffering,  physical  and  mental, 
and  loss  of  time,  705 

Inability  to  continue  professional  prac- 
tice, 706 

Loss  of  time  and  wages,  703 

Medical  expenses,  705 

Mental  suffering,  703,  704 

Pecuniary  loss,  703 

Permanent  injuries,  705 

Permanent    injury  is  a  question  for 
jury,  706 

Physical  suffering,  703,  704 
Mental  anxiety,  699,  700 
Mental  suffering,  706,  718 

Amount  of  damages,  718 

Fright,  707 

General  rule,  706 

Mental  suffering  as  an  element  of  dam- 
ages, 707 

Peril,  707 

Solicitude,  707 

The  more  liberal  rule,  707 
Mortality  tables,  719 
Nominal  damages,  690 
Number  and  dependence  of  family,  719 
Particular  cases  where   damages  were 

held  excessive,  720 
Passenger's  position  in  life,  718 
Personal  injuries,  690 

Amount  of  damages,  718 
Profession,  718 
Sickness,  694,  698,  699 
Sickness  from  detention  in  an  unhealthy 

place,  692 

The  general  rule  as  to  measure  of  dam- 
ages, 690 
Tort,  691 

Whether  question  of  law  or  fact,  718 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Damages  for  breach  of  contract  and  tort 

distinguished,  691 
Danger,  see  infra,  CONTRIBUTORY  NEGLI- 
GENCE. 

Declarations,  see  infra,  Res  Gestae. 
Defects,  see  infra,  APPLIANCES. 
Definition,  480 

As  to  who  are  passengers,  see  infra.  Pas- 
senger, Who  is. 

Baggage,  480 

Common  carrier  of  passengers,  481 
Definition  of  carriers  of  passengers,  480 
Destination  or  distance  immaterial,  481 
Distinguished   from  carriers  of  goods, 
480 

Elevator,  482 
Ferries,  481 
Hackmen,  481 

Holding  out  as  common  carrier,  481 
Liability  dependent  upon  negligence,  480 
Omnibus  line,  481 
Particular  classes,  481 
Railroads,  481 

Sleeping-car  companies,  482 
Stage-coach  lines,  481 
Steamboat  companies,  481 
Street  railroads,  481 
Ultra  vires,  481 
.Degree  of  care  to  be  exercised,  see  infra. 

Care  to  be  Exercised. 
Degrees  of  negligence,  see  infra,  LIMITATION 

of  Liability. 
Delay,  585 

Duty  to  carry  promptly,  585 
Examples,  585,  586 
Excursion  tickets,  585 
■Obligation  to  conform  to  published  time- 
tables, 585 
Recovery  of  expenses  incurred  in  avoid- 
ing delay,  586 
Storms  and  tempests,  586 
Time-tables  not  unconditional,  586 
Unreasonable  time  along  the  route,  585 
Destination,  see  infra.  Duty  TO  Carry  TO 

Point  of  Destination. 
Diseases  : 

Contagious  diseases,  538,  553 
Whether  carrier  bound  to  carry  persons 
infected  with  contagious  diseases,  538 
Disorderly  conduct,  see  infra,  EJECTION  OF 

Passengers. 
Doors  : 

Standing  near  door,  681 
Drunkenness  : 

Assault  by  servant  upon  drunken  pas- 
senger, 549 
Care  to  be  exercised  towards  intoxicated 

passengers,  564 
Contributory  negligence,  652 
Duty  as  to  drunken  passenger,  558 
Duty  of  carrier  to  employ  sober  servants, 
533 

Ejection  of  passengers,  599 

In  general,  599 

Mental    and    physical    condition  and 

place  of  ejection,  600 
Passenger  in  helpless  condition,  599 
Where    passenger's  condition    is  un- 
known to  conductor,  600 
Liability  of  carrier  for  assault,  554 
Servants,  533,  632 
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CARRIERS  OP  PASSENGERS,  cont'd. 
Drunkenness,  cont'd. 

Whether  carrier  is  bound  to  carry  in- 
toxicated persons,  538 
Duty  to  announce  stations,  565 
Crossing  of  other  road,  566 
Duty  to  warn  passengers  not  to  alight, 
566 

In  general,  565 

Passenger  justified  in  concluding  that  it 
is  safe  to  alight  after  station  is  an- 
nounced and  train  stops,  565 

Stoppage  after  announcement  of  station, 
565 

Whether  invitation  a  question  for  jury, 
566 

Duty  to  carry  promptly,  see  infra.  Delay. 
Duty  to  carry  safely,  586 

Accident  caused  by  passage  of  train  of 
another  company  over  tracks  of  carrier, 
588 

Assumption   of   additional    risks  when 

getting  on  freight  or  other  train  than 

passenger,  589 
Children,  587 
Collisions,  590 

Collision  with  cattle,  593 

Concurrent  negligence  of  two  carriers, 
591 

Crossing  of  two  roads,  587,  5S8 
In  general,  590 

Injuries  through  negligence  of  another 

company,  592 
Passenger  entitled  to  compensation,  590 
Rate  of  speed,  593 
Speed,  593 
Crushing    hand    by    suddenly  shutting 
door,  588 

Degree  of  care  required  of  carrier,  589 
Drovers,  621 

Duty  to  furnish  seat,  590 
Electric  street  cars,  587 
Express  messengers,  622 
Free  passengers,  589 
Gratuitous  passengers,  62t 
In  general,  586 

Injuries  caused  bv  collision,  590 
Particular  classes  of  passengers,  621,  623 
Passengers  on  board  trains,  589 
Person  in  charge  of  live  stock,  589 
Safety  of  carriage,  587 
Special  instances,  587 

Stoppage  of  trains  upon  crossing  another 

road,  588 
Switching,  588 
Train  out  of  time,  588 
Uniforms  of  employees,  588 
Vigilance  of  conductor,  588 
Duty  to  carry  to  point  of  destination,  583 
Arousing  sleeping  passengers,  585 
Carrying    passenger    from  destination, 

584 

Failure  of  agent  to  give  information  as 

to  stoppage,  584 
In  general,  583 

Knowledge  of  passenger  that  train  will 
not  stop  under  a  new  schedule  at  des- 
tination proposed,  584 

Where  train  does  not  stop  at  passenger's 
destination,  601 

Where  train  not  accustomed  to  stop  at 
the  place,  584 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Duty  to  protect  passengers,  see  infra,  PRO- 
TECTION OF  Passengers. 
Duty  to  receive  and  carry  : 

What  persons  may  be  refused  transporta- 
tion, 537 
Duty  to  receive  for  carriage,  536 

Acceptance  of  fare  by  conductor  or  agent, 
540 

Adequate  accommodations,  539 
Application  by  unusual  number  of  passen- 
gers, 536 

Attendants  for  feeble  and  infirm  persons, 

538 

Baggage  of  passenger,  537 

Color  discrimination,  539 

Custom  as  to  freight  trains,  540 

Degree  of  care  to  be  exercised  in  case  of 

feeble  or  infirm  passengers,  538 
Duty  of  passenger  for  refusal  of  carriage 

540 

Feeble  and  infirm  passengers,  538 
Freight  trains,  540 
General  duty  to  receive,  536 
Ground  and  reason  of  rule,  536 
Intoxicated  persons,  538 
Non-union  workingmen,  539 
Numbers,  539 

Persons  infected  with  contagious  disease, 
538 

Persons  soliciting  business  in  conflict  or 
competition  with  carrier,  539 

Race  discrimination,  539 

Right  to  be  carried  is  a  right  superior  to 
the  rules  and  regulations,  482 

Riotous,  disorderly,  dangerous,  or  obnox- 
ious persons,  537 

Special  trains,  540 

Statutory    limitation    upon   number  of 

passengers,  539 
Steamboat  lines,  537 
Steamboats,  number  of  passengers,  539 
When  refusal  to  carry  must  be  made, 

539 

When  reimposed  by  tender  of  fare,  597 
Duty  to  stop  at  stations,  566 

Acceptance  of  fare  to  particular  station, 

569 

Act  of  God,  567 
Agents,  571 

Agreement  by  agent  to  stop  at  particular 

station,  570 
Agreement  by  conductor,  569 
All  on  board,  571 

Constitutionality  of  act  requiring  stop- 
page at  county  seats,  569 

Contract  upon  ticket,  566 

County  seats,  569 

Crossing  of  other  roads,  570 

Duty  of  passenger  to  inform  himself,  570 

Duty  to  stop  at  point  of  destination,  567 

Flag  stations,  568 

In  general,  566 

Mistake  of  passenger,  570 

Passenger  getting  train  by  mistake,  569 

Representations  of  agents,  567 

Right  to  be  put  off  at  place  where  there 
is  no  station,  570 

Selling  ticket  for  certain  train,  566 

Slacking  speed,  567 

Statement  of  ticket  agent  as  to  stoppage 
of  train,  567 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Duty  to  stop  at  stations,  cont'd. 

Statutes  requiring  stoppage  at  county 
seats,  569 

Stoppage  according  to  regulations,  567 
Stopping  at  places  other  than  stations, 
570 

Transference  to  other  road,  569 
Unscheduled  station,  568 
Warning  of  departure  of  train,  571 
Whether  taking  up  ticket  is  a  waiver  of 

right  not  to  stop  at  a  certain  station,  569 
Duty  to  warn,  instruct,  or  inform  passengers, 

58i 

Duty  of  passenger  to  obey  direction,  583 

Getting  off  moving  train,  583 

Invitation  to  passenger  to  alight  from 
moving  train,  582 

Misdirection  by  employees,  582 

Right  of  passenger  to  rely  upon  direc- 
tions, 582 

Right  to  rely  on  warning  or  information, 

58i 

Warning  of  approach  of  another  train, 

582 

Duty  with  regard  to  persons  taken  sick 

during  transit,  594 
Dying  declarations,  640 
Ejection  of  passengers  (see  also  infra,  Exem- 
plary Damages): 

A  passenger  rightfully  ejected  from  train 
is  a  trespasser,  500 

Brutal  treatment,  607 

Carrier's  failure  to  furnish  seat,  596 

Contributory  negligence  in  alighting 
from  moving  car  to  avoid  danger,  673 

Damages,  see  infra,  Damages. 

Degree  of  force  to  be  employed,  607 

Disorderly  conduct,  598 
Carrier's  duty,  598 
Indecent  language,  598 
In  general,  598 

Right  of  ejection  to  be  exercised  rea- 
sonably, 599 
Riotous  and  disorderly  conduct,  598 
Drunkenness,  599 

In  general,  599 

Mental    and    physical   condition  and 

place  of  ejection,  600 
Passenger  in  helpless  condition,  599 
Where  passenger's   condition    is  un- 
known to  conductor,  600 
Failure  or  refusal  to  procure  ticket  or  pay 
fare,  594 

Amount  greater  than  company  author- 
ized to  charge,  595 
Carrier's  failure  to  furnish  seat,  596 
Children,  595 

Extra  fare  when  paid  on  trains,  595 
Failure  to  comply  with  conductor's  de- 
mand, 596 
In  general,  594 

No  opportunity  afforded  passenger  to 

purchase  ticket,  595 
Payment  of  back  fare,  598 
Reasonable  time  a  question  of  fact,  597 
Retaining  fare  until  after  ejection,  598 
Right  of  carrier  to  eject,  594 
Train  stopped  in  order  to  expel  pas- 
senger, 597 
What  is  a  reasonable  opportunity  to 
furnish  ticket  a  question  of  fact,  596 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Ejection  of  passengers,  cont'd. 
Failure  or  refusal,  etc.,  cont'd. 

When  duty  to  carrier  is  not  reimposed 

by  tender,  597 
When  duty  to  carrier  is  reimposed  by 

tender,  597 
Where  ticket  office  open  until  time  of 

departure  of  train,  596 
Where  tickets  are  not  on  sale,  596 
Liability  for  excessive  violence  in  ejecting 

passengers,  549 
Manner  of  ejection,  606 
Omission  of  agent  to  stamp  ticket  when 
presented  to  him  for  that  purpose,  604 
Passenger  ejected  while  train  is  in  mo- 
tion, 550 
Persons  riding  on  freight  trains,  604 
Change  of  regulations,  606 
Conductor's  right  to  eject,  606 
Custom,  606 

Non-production  of  ticket,  606 
Prohibiting  carriage  of  passengers  on 

freight  train.  605 
Promise  of  station  agents,  605 
Rule  requiring  production  of  certain 

kind  of  ticket,  606 
The  general  rule,  604 
Place  of  ejection,  607 
Place  of  ejection  of  trespasser,  608 
Proper  place  a  question  for  jury,  607 
Retaining  fare  after  expulsion,  601 
Statute  requiring  that  passenger  shall  not 
be  ejected  except  at  usual  stopping 
place,  607 
Statutory  regulations,  607 
Stop-over  ticket,  601 

Invalid  ticket  or  token,  602 

Ticket  agent  responsible  for  passenger 

having  improper  ticket,  602 
When  conductor  permits  stop-over,  602 
Where  ticket  taken  up  before  limitation 
expires,  602 
Taking  up  of  returning  coupon  by  going 

cond uctor.  603 
Violation  of  rules  of  carrier,  600 

Conducting  business  in  carrier's  vehicle 

or  depot,  600 
Failure  of  carrier  to  furnish  seat  in 

another  car,  600 
Refusal  to  allow  conductors  to  detach 

coupons,  601 
Riding  in  cars  reserved  for  women,  600 
Right  to  exclude  or  eject  offensive  pas- 
senger from  ladies'  car,  601 
Violent  removal  from  train,  550 
Where  train  docs  not  stop  at  passenger's 
destination,  601 
Elevators,  482 
Embankments,  521,  627 
Employees  : 

As  to  exemplary  damages  for  acts  done  by  ser~ 

vants,  see  infra,  EXEMPLARY  DAMAGES. 
As  to  protection  due  passengers  and  assaults 

by  employees,  see  infra,  Protection  of 

Passenoers. 
Declarations  as  to  cause  of  accident,  see 

infra.  Res  Gestae. 
Competency,  633 

Contributory  negligence  in  alighting 
from  moving  car  by  theadvice,  permis- 
sion, or  command  of  employees,  669 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Employee!,  cont'd. 

Direction  an  invitation  of  conductor,  662 
Direction  of  carrier's  agent  as  excusing 

contributory  negligence,  648 
Direction   of  conductor  as  to  place  of 

boarding  train,  653 
Duty  and  liability  of  carrier  in  respect  to  em- 
ployment of  servants,  533 
Competent  servants,  533 
Degree  of  skill,  535 
Driver  of  stage-coach  lines,  534 
General  rule  that  competent  servants 

must  be  employed,  533 
Knowledge  of  incompetency,  536 
Person  acting  as  servant  by  request  of 

carrier's  employee,  535 
Physicians  and  surgeons,  534 
Presumption  of  negligence  because  of 

habitual  inebriety,  533 
Reasonable  skill,  536 
Sober  employees,  533 
Stage  driven  by  passenger,  535 
Sufficient  number  of  servants,  536 
What  is  a  sufficient  number  of  servants, 
536 

Duty  of  engineer,  593 

Duty  to  warn,  instruct  or  inform  passengers. 

58i 

Duty  of  passenger  to  obey  direction, 
583 

Getting  off  moving  train,  583 
Invitation  to  passenger  to  alight  from 
moving  train,  582 
Misdirection  by  employees,  582 
Right  of  passenger  to  rely  upon  direc- 
tions, 582 

Right  to  rely  on  warning  or  informa- 
tion, 581 

Warning  of  approach  of  another  train, 

582 

Evidence,  632 

Authority  of  servants.  632 

Care  in  selection  of  servants,  632 

Competency,  633 

Intemperate  habit  of  servants,  632 

Rashness,  632 
Invalid  ticket   furnished  by  mistake  of 

employee,  602 
Obeying  employee's  direction  where  the 

danger  is  not  obvious,  656,  657 
Obeying  employee's  direction  where  the 

danger  is  obvious,  656,  657 
Passenger  taking  up  a  dangerous  position 

with  the  invitation  or  permission  of 

conductor,  677 
Presumption  or  negligence  from  acts  of 

servants,  624,  625 
Riding  on  engine  by  invitation  of  con- 
ductor, 676 
Uniforms,  588 
Vigilance  of  conductor,  588 
Whether  passengers,  516 

Examples,  516,  51 8 

Going  and  returning  from  work,  517 

In  general,  516 

Performance  of  casual  service,  518 

When  deemed  a  passenger,  517 

When  employee  is  not  considered  as  a 

passenger,  516 
While  off  duty,  517 
Engine,  riding  on,  510,  676 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Entry  into  carrier's  vehicle,  see  infra,  Pas- 
senger, Who  is  a. 
Evidence  (see   also   Damages  ;  Presump- 
tions ;  Res  Gestae),  632 
Authority  of  employee,  632 
Cm-  in  selection  of  servants,  632 
Competency  of  servants,  633 
Condition  of  traok,  633 
Bridges,  634 
Custom,  635 

Defects  not  existing  at  time  of  accident, 

634 

Evidence  as  respects  locality,  633 
Negligence  in  operation  of  trains,  634 
Official  reports  as  to  condition  of  track, 

635 

Place  of  derailment,  633 
Rumor,  635 

To  show  cause  of  derailment,  634 
To  show  negligence  in  failure  to  repair 
tracks,  634 

Customary  conduct  of  parties,  638 

Derailment,  636 

Former  experience  of  carrier,  636 

For  what  purpose  other  similar  accidents 

admissible,  636 
Intemperate  habits  of  servants,  632 
Other  similar  accidents,  635 
Other  similar  accidents  not  admissible  to 

show  independent  acts  of  negligence, 

636 

Person  representing  himself  to  be  con- 
ductor, 632 
Persons  wearing  company's  uniform,  632 
Rashness  of  servants,  632 
Rumor,  635 

Specific  acts  of  negligence  of  servant,  633 
Subsequent  experiments,  636 
Subsequent  repairs,  637 
Sufficiency  of  proof  of  incompetency  of 

servant,  633 
Ticket,  parol  evidence,  639 
To  show  carrier's  knowledge  of  defects, 

636 

Exemplary  damages,  712 

Absence  of  slight  care  on  part  of  railroad 
company  is  gross  negligence,  712 

Assault  by  employee,  715 

Carrying  beyond  station,  710 

Compensatory  and  exemplary  damages 
distinguished,  708 

Conductor  may  testify  as  to  his  intent, 
710 

Corporations,  713,  717 
Corporations  not  exempt  from  such  dam- 
ages, 713 

Distinction  between  the  acts  of  carrier 

and  those  of  its  servant,  712 
Ejection  of  passenger  from  moving  train, 

709 

Enforcing  illegal  regulations,  714 
Evidence  of  authorization  or  ratification, 
716 

Evil  motive  or  intention  must  be  shown, 

708 

Excessive  damages  : 

Unlawful  ejection,  723 
Wantonly  carrying  beyond  station,  723 
Exemplary  damages  recoverable  for  act 
of  carrier's  servant  without  reference 
to  authorization,  717 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Exemplary  damages,  cont'd. 

Failure  to  keep  track  in  repair,  714 
Force  and  deliberation  of  ejectment  not 

the  test,  710 
Gross  negligence,  711 

Gross    negligence    in    management  of 
trains,  713 

Gross  negligence  of  servants  in  running 

trains,  716 
Illustrations  of  cases  in  which  exemplary 

damages  were  recovered,  709 
Insult  accompanying  act,  709 
Knowledge  of  defects,  715 
Liability  for  acts  of  servant,  714 
Malice,  708 

Malice  inferred  from  circumstances,  709 
Malice  inferred  from  time  and  place  of 

ejection  of  passenger,  711 
Mere  brusqueness  not  an  insult,  710 
Ratification,  716 

Ratification  of  servant's  act  a  question  of 
fact,  716 

Retention  of  servant  as  ratification,  716 
Right  to  give  exemplary  damages  in  any 

case  questioned,  708 
Servant's   act    must    be   authorized  or 

ratified,  714 
The  general  rule,  708 

Unlawful  ejection  of  passenger  through 

mistake,  710 
Unlawful  ejection  where  servant's  act  is 

not  ratified  or  authorized  by  carrier, 

715 

Wanton  ejection,  709 

Wantonly  carrying  beyond  destination, 

709 

Wanton    manner   accompanying  lawful 
ejection,  710 

Who  deemed  the  corporation,  714 

Wilfulness,  708 

Wilful  refusal  to  carry,  709 
Explosions : 

Explosion  of  steamboat  boiler,  627 
Express  cars,  512 
Express  companies  : 

Liability   of   railroad    towards  express 
messenger,  622 

Messenger  not  bound  by  contract  be- 
tween railroad  company  and  express 
company,  622 
Express  messengers,  512 

Liability  for  negligence,  622 

Not  bound  by  contract  between  railroad 
company  and  express  company,  622 
Expulsion  of  passengers,  see  infra,  Ejec- 
tion of  Passengers. 
Extra  charges,  see     infra,    Tickets  AND 

Fares. 
False  imprisonment,  550 

Agent  acting  as  detective,  552 

Altercation  between  a  passenger  and  a 
servant,  552 

Arrest  for  evading  payment  of  fare,  551 

Examples,  550-554 

Liability  of  carrier,  550 

Mistake  as  to  identity,  552 

Passing  counterfeit  money,  552 

Probable  cause,  552 

Statutes  empowering  the  servants  of  car- 
riers to  arrest  passengers,  552 
Fares,  see  infra.  Tickets  and  Fares. 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Feeble  and  infirm  persons,  538 

Duty  with  regard  to  persons  taken  sick 

during  transit,  594 
Fences,  522 

Collisions  with  cattle,  593 

Duty  to  fence  at  common  law,  522 

Duty  to  passenger,  522,  523 

Statutory  enactments  requiring  fences, 

523 

Flag  stations,  568 
Floods  : 

Inspection  after,  528 

Liability  of  carrier,  531 

Washout,  627 
Frand  : 

Evasion  of  payment  of  fare,  496 
Free  passengers,  507,  589,  621 
Freight  and  mixed  trains,  563 
Freight  trains  (see  also  infra.  Passenger, 
Who  is  a): 
Assumption  of  additional  risks,  589 
Contributory  negligence  in  riding  on,  647 
Duty  to  carry  passengers,  540 
Duty  to  stop  caboose  near  platform,  575 
Ejection  of  persons  riding  on  freight  train, 
604  • 
Change  of  regulation,  606 
Conductor's  right  to  eject,  606 
Custom,  606 

Nonproduction  of  ticket,  606 
Prohibiting  carriage  of  passengers  on 

freight  train,  606 
Promise  of  station  agents,  606 
Rule  requiring  production  of  certain 

kind  of  ticket,  606 
The  general  rule,  604 
Standing  up,  68r 
Getting  on  and  off  cars,  657 

Absence  of  reasonable  cause  of  appre- 
hension, 674 
Act  obviously  dangerous,  667 
Adopting  mode  of  egress  in  general  use, 
659 

Age  of  passenger  attempting  to  alight, 

666 

Alighting  at  improper  place,  658,  661 
Alighting  contrary  to  warning  of  car- 
rier's servants,  672 
Alighting  from  moving  train,  582,  646, 
664 

Alighting  from  side  door  of  baggage  car, 
660 

Alighting  on  wrong  side  of  train,  658 
Alighting  to  avoid  consequences  of  col- 
lision, 673 

Alighting  to  avoid  consequences  of  over- 
turning, 673 
Alighting  to  avoid  ejection,  673 
Alighting  to  avoid   impending  danger, 
672 

Alighting  where  usual  mode  of  egress  is 

defective,  660 
Alighting  while  train  is  in  motion,  582, 

646,  664 

Announcement  of  station,  661,  662 
Announcement  of  station  as  invitation  to 

alight,  662 
Boarding  cars,  653 

Boarding  train  after  signal  to  start,  654 
Custom  of  carriers  as  to  place  of  re- 
ceiving passengers,  658 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Getting  on  and  off  cars,  cont'd. 
Boarding  cars,  cont'd. 

Direction  of  conductor,  653 
General  rule  as  to  passenger's  duty* 
653 

Getting  on  train  before  proper  time, 
654 

Place  of  boarding  train,  654 

Rule  of  carrier  prescribing  place  for 
boarding  trains,  654 
Boarding  moving  train,  655 

Attempt  to  board  train  when  warned  to 
the  contrary,  655 

Boarding  moving  train  prima  facie  neg- 
ligence, 655 

Boarding  slowly  moving  train  not  neg- 
ligence as  matter  of  law,  655 

Boarding  train  by  direction  of  con- 
ductor, 656 

Custom  of  slackening  speed  at  certain 
places,  656 

Danger  of  boarding  train  not  obvious, 
656 

Direction  of  station  agent,  656 
Examples,  655,  657 

Obeying  employee's  direction  where 
the  danger  is  not  obvious,  656,  657 

Persisting  in  attempt  to  board  train  in- 
creasing in  speed,  655 

Who  is  a  passenger,  492 
Choosing  more  dangerous  alternative, 

.673 

Circumstances  showing  negligence,  666 
Condition  of  passengers,  666,  667 
Conduct  held  not  to  amount  to  an  invita- 
tion to  alight,  670 
Conflicting  testimony  as  to  invitation  to 
alight  to  be  considered  by  the  jury, 
670 
Dark,  663 
Daytime,  663 

Direction  and  invitation  of  conductor, 

662,  670 

Direction  or  advice  of  employees,  669, 

670 

Distance  of  jump,  666 
Duty  of  carrier  to  furnish  safe  means  of  in- 
gress and  egress,  572 

Duty  as  to  lights,  573 
Duty  of  conductor  of  dummy  engine, 
573 

Duty  to  back  or  forward  trains  to  plat- 
form, 575 

Duty  to  stop  alongside  of  platform, 
574 

Examples,  572 

Failure  of  passenger  to  demand  that 
cars  be  backed  to  platform,  576 

Freight  train  carrying  passengers 
should  stop  its  caboose  near  plat- 
form, 575 

In  general,  572 

Injury  to  alighting  passenger  due  to 

backing  train,  574 
Liability  for  injuries  where  train  has 

not  stopped  alongside  of  platform, 

574 

Overshooting  station,  574 
Safest  appliances,  572 
Stoppage  at  platform,  574 
Sudden  jerks,  jolts,  and  jars,  573 
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CARRIERS  OP  PASSPNGERS,  cont'd. 
Getting  on  and  off  cars,  cont'd. 

Duty  of  employees   to  warn   passenger  of 
danger,  5S1 

Alighting  from  moving  train,  582 

Invitation  to  passenger  to  alight  from 
moving  trains,  582 

Right  of  passenger  to  rely  upon  direc- 
tions, 5S2 
Duty  to  assist  passengers,  579 

Children  and  infirm  persons,  581 

Duty  to  see  that  passengers  have 
alighted,  580 

Female  passenger,  579 

Ignorance  of  passenger's  intention  to 
alight,  580 

Knowledge  of  agent  of  passenger's 
position  of  danger,  580 

Passenger's  duty,  581 

The  general  rule,  579 

Where  access  is  easy,  579 

Whether  necessary  to  direct  passen- 
gers, 580 

Effect  of  advice  of  conductor  as  to  alight- 
ing where  the  danger  is  not  obvious, 

669 

Effect  of  ignorance  of  rate  of  speed,  671 
Evidence  as  to  occasional  use  of  wrong 
side  by  other  passengers  for  alighting, 

660 

Examples,  664,  674 

Examples  of  contributory  negligence  in 

alighting,  654,  657 
Examples  of  speed,  665 
Examples  of  speed  of  train,  668,  669 
Ignorance  of  motion  of  train,  666,  667 
Illustrations,  667 

Instances  held  not  to  amount  to  a  com- 
mand to  alight,  671 

Invitation  implied  by  stopping  of  train 
at  station,  670 

Invitation  of  brakeman,  669 

Invitation  to  alight,  660,  670 

Leaving  train  by  rear  platform,  660 

Negligence  in  alighting  from  cars,  657 

Negligence  per  se,  664 

Not  negligence  per  se,  664 

Overshooting  station,  663 

Passenger  encumbered  with  luggage, 
666,  668 

Passenger  having  partly  descended  steps 

before  the  train  started,  669 
Passenger  in  weak  physical  condition, 

669 

Place  other  than  station,  661 
Platforms,  658,  659 
Pregnant  woman,  662 

Presumption  of  negligence  where  passen- 
ger is  injured,  624,  629 

Prima  facie  negligence,  666 

Question  for  jury,  664 

Rapidly  moving  train,  668 

Reasonable  time  for  ingress  and  egress,  576 
Burden  of  proof,  579 
Delay  of  passengers,  579 
Duration  of  stoppage,  577 
In  general,  576 

Starting  train  after  expiration  of  rea- 
sonable time,  578 

Starting  train  while  passenger  is  board- 
ing or  alighting,  578 

Street  cars,  577,  579 
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CARRIERS  OP  PASSENGERS,  cont'd. 
Getting  on  and  off  cars,  cont'd. 

Reasonable  time,  etc.,  cont'd. 
When  liability  ceases,  577 

Slowly  moving  train,  664 

Starting  of  train  and  alighting  simulta- 
neous, 669 

Sudden  stopping  and  starting,  625 

Train  stopping  at  dangerous  place  after 
overshooting  station,  661 

Violation  of  rules  as  to  manner  of  alight- 
ing, 659 

Warning  by  employees,  672 

Warning  of  danger,  672 

What  amounts  to  an  invitation  to  alight, 
670 

Where  advice  of  employee  is  obviously 

dangerous,  671 
Where  it  is   passenger's  duty  to  take 

notice  of  train's  motion,  666,  667 
Where  passenger  has  partly  descended 
step,  669 
Gratuitous  carriage,  507 
Gravel  train,  510 

Gross  negligence,  see  infra,  Exemplary 

Damages. 
Hackmen,  481 
Headlights,  524 
Homicide  : 

Liability  of  carrier,  554 
Identity  : 

False  imprisonment  under  a  mistake  as 
to  identity,  552 
Illegality  (see  also  infra,  Sunday)  : 

Defense  to  suit  by  carrier  for  negligence, 

689 

Where  carrier  is  unconnected  with  illegal 

enterprise,  689 

Illness,  594a 

Improvements  : 

Duties  as  to  new  improvements  and  in- 
ventions, 525 

Inevitable  accident,  531,  564 

Infirm  and  feeble  passengers,  563,  581,  651 

Ingress  and  egress,  see  infra,  Getting  ON 
and  off  Cars. 

Insanity  : 

Liability  of  carrier,  554 

Inspection  of  appliances,  527 

Instructions,  see  infra.  Duty  TO  WARN,  IN- 
STRUCT, or  Inform  Passengers. 

Insults,  see  infra,  Protection  of  Passen- 
gers. 

Insurers,  560 

Intent,  see  infra,  Exemplary  Damages. 
Intermediate  station,  see  infra,  Tickets  AND 
Fares. 

Intoxication,  see  infra,  Drunkenness. 
Inventions  : 

Duty  as  to  new  improvements  and  inven- 
tions, 525 
Jerks,  jolts,  and  jars,  573,  625 
Judicial  notice,  630 
Labor  unions,  539 
Landings,  533 
Latent  defects,  528 

Defects  not  discoverable  by  the  most 

careful  inspection,  529 
Latent  defects  discoverable  by  manufac- 
turer, 530 

Liability  for  latent  defects  in  appliances, 

528 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Lease  : 

Liability  for  defects  in  leased  roads,  530 
Liability  (see  also  infra,  Appliances;  Care 
to  be   Exercised  ;  Delay  ;  Duty  to 
Carry  Safely;  Duty  to  Carry  to  Point 
of  Destination  ;  Getting  on  and  off 
Cars;  Limitation  of  Liability)  : 
As  to  the  obligation  to  receive  and  carry,  see 
infra.  Duty  to  Receive  for  Carriage. 
Duty  to  protect  passengers,  see  infra,  Pro- 
tection of  Passengers. 
With  respect  to  employ ment  of  servants ,  see 
infra,  Employees. 
Liability  dependent  upon  negligence,  480 
Licensees  : 

Passengers  distinguished  from,  487 
Persons  attending  passengers  arriving  or 
departing,  518 
Life  insurance  : 

Deduction  from  damages  where  there  is 
life  insurance,  719 
Lights,  573 
Limitation  of  liability  : 
Assent,  613 
By  contract,  612 

Assent  to  limitation,  613 
Assent  to  verbal  contract,  613 
Consideration,  614 

Contract  must  be  made  with  passenger 

or  his  agent,  612 
Express  contract  required,  612 
Implied  assent  to  limitation,  613 
Implied  contract,  612 
Limitation  must  be  just  and  reasonable, 

614 

Oral  contract,  613 

Reduced  fare  as  consideration,  614 

Requisites  of  form,  613 

Signature,  613 

Validity  of  limitation,  614 

Written  contract,  613 
By  notice,  610 

Actual  assent  necessary,  612 

As  a  basis  of  contract,  611 

Baggage,  611 

Implied  assent,  612 

Limiting  amount  of  baggage,  612 

Mere  notice  of  limitation  void,  610 

Notices  void  by  statute,  611 

Pennsylvania  rule,  611 
Circus  trains,  623 
Express  messengers,  622 
Negligence,  615 

Application  of  distinction  between  neg- 
ligence of  carrier  and  that  of  its  ser- 
vants to  corporations,  619 

Construction  of  contract  under,  620 

Distinction  between  degrees  of  negli- 
gence, 618 

Distinction  between  degrees  of  negli- 
gence rejected,  618 

Exemption  void,  620 

Gross  negligence,  620 

Liability  for  negligence  must  be  ex- 
pressly excluded,  620 

Limitation  of  liability  for  negligence  of 
servants  valid,  619 

New  York  rule,  619 

New  York  rule  followed  in  other  states, 
619 

Reason  of  the  rule,  617 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Limitation  of  liability,  cont'd. 
Negligence,  cont'd. 

Rule  applies  with  special  force  to  car- 
riers of  passengers,  617 
Rule  that  carriers  may  stipulate  for  ex- 
emption as  to  ordinary  negligence, 618 
The  English  rule,  620 
The  general  rule,  615 
Notice  adopted  as  contract  valid,  612 
Power  to  limit,  608 
By  notice,  610 

Carriers  included  in  the  rule,  609 

General  rule,  609 
Limited  tickets,  see    infra,  TICKETS  AND 

Fares. 
Locomotives,  523 
Mail  cars,  511 
Mail  clerks,  511 

Malice,  see  infra,  EXEMPLARY  DAMAGES. 
Master  and   servant  (see   also   infra,  Em- 
ployees). 

Duty  to  protect  passengers  from  servants  of 
carrier,  see  infra,  Protection  of  Pas- 
sengers. 

Matters  of  defense  (see   also  infra,  Ille- 
gality ;  Sunday),  644 
Contributory  negligence,  see  infra,  CON- 
TRIBUTORY Negligence. 
General  statement,  644 
Measure  of  damages,  see  infra,  DAMAGES. 
Mental  Buffering  (see  also  infra.  Damages): 
Future  damages,  705 
Personal  injuries,  704 

Bodily  and  mental  sufferings,  past  and 

future,  703 
Presumed,  704 
Specially  pleaded,  704 
Mistake,  570 

Ejection   of    passenger    where  invalid 

ticket  is  furnished  by  agent,  602 
Passenger   getting  on    wrong  train  by 
mistake,  569 
Mortality  tables,  719 

Moving  trains,  see  infra.  Getting  on  and 

off  Cars. 
Murder  : 

Liability  of  carrier,  554 
Negligence  (see  also  infra.  Appliances  j 
Care  to  be  Exercised  ;  Collisions  ; 
Contributory  Negligence  ;  Delay  ; 
Duty  to  Carry  Safely ;  Duty  to 
Carry  to  Point  of  Destination  ;  Evi- 
dence ;  Limitation  of  Liability  ; 
Protection  of  Passengers  ;  Sta- 
tions) : 
Burden  of  proof,  630 

Liability  dependent  upon  negligence,  480 
Liability  for  negligence  of  persons  en- 
gaged in  manufacture  or  construction, 
530 

Limitation  of  liability,  615 

Application  of  distinction  between  neg- 
ligence of  carrier  and  that  of  its  ser- 
vants to  corporations,  619 

Construction  of  contract  under,  620 

Distinction  between  degrees  of  negli- 
gence, 618 

Distinction  between  degrees  of  negli- 
gence rejected,  618 

Exemption  void,  620 

Gross  negligence,  620 
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C.YKKll.KS  OK  PASSENGERS,  cont'd. 
Negligenoe,  cont'd. 

Limitation  of  liability,  cont'd. 

Liability  for  negligence  must  be  ex- 
pressly excluded,  620 
Limitation  of  liability  for  negligence 

of  servants  valid,  619 
New  York  rule,  619 
New  York  rule  followed  in  other  states, 
619 

Reason  of  the  rule,  617 

Rule  applies  with  special  force  to  car- 
riers of  passengers,  617 

Rule  that  carriers  may  stipulate  forex- 
emption  as  to  ordinary  negligence, 
618 

The  English  rule,  620 
The  general  rule,  615 
Presumptions,  622 

Act  of  a  stranger,  624,  630 
Act  of  God,  624,  630 
Acts  of  carrier's  servants,  625 
Alighting  from  car,  624 
Appliances,  626 

Bridge  or  trestle  giving  way,  628 
Broken  axle,  626 
Cause  of  injuries  unknown,  623 
Collision  between  railroad  train  and 

street  car,  626 
Collision  between  street  car  and  wagon, 

626 

Collisions,  625 

Collision  with  animal  on  track,  626 
Contributory  negligence  of  passenger, 

628,  630 
Coupling  cars,  625 
Defective  rails,  627 

Defects  in  appliances  of  steamboat, 
627 

Derailments,  627 
Embankment  defective,  627 
Examples,  624 
Explosion  of  boiler,  627 
Falling  from  train,  624 
Fall  in  leaving  car,  629 
General  rule,  622 
Getting  on  car,  624 
How  presumption  is  rebutted,  629 
Injuries  at  station.  628 
Means  of  transportation,  626 
Misplaced  or  defective  switch,  627 
Nature  of  presumption,  629 
Objects  projecting  from  other  trains, 
628 

Overturning  stage  coach  or  carriage, 
625 

Presumption  of  negligence  where  pas- 
senger is  injured, 623 
Prima  facie  case,  623 
Reasons  for  the  doctrine,  629 
Rebutting  presumption  of  negligence, 
629 

Statements  of  the  rule,  624 
Steamboats,  627 
Sudden  lurching,  625 
Sudden  stoppage,  625 
Ventilator  window  falling,  625 
Waiver  of  presumption  of  negligence, 
629 

Washout,  627 

Whether  the  presumption  arises  from 
injury  alone,  622,  624 
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CARRIERS  OF  PASSENGERS,  cont'd. 

Negligence,  cont'd. 

With  respect  to  employment  of  servants, 
see  infra,  Employees. 

Newspaper  peddlers,  503 

Nominal  damages,  see  infra,  DAMAGES. 

Non-union  workingmen,  539 

Notice  (see  also  infra.  Duty  to  Warn,  In- 
struct, or  Inform  Passengers): 
Limitation  of  liability  by  notice,  610 
Actual  assent  necessary,  612 
As  a  basis  of  contract,  611 
Baggage,  611 
Implied  assent,  612 
Limiting  amount  of  baggage,  612 
Mere  notice  of  limitation  void,  610 
Notice  adopted  as  contract  valid,  612 
Notice  void  by  statute,  611 
Pennsylvania  rule,  611 

Notice  of  rules,  484 

Number  of  trains  required,  525 

Obscenity,  557 

Obstructions  : 

Prevention  and  removal,  522 

Omnibus  line,  481 

Ordinary  care,  see  infra,  Care  to  be  Ex- 
ercised. 
Parol  evidence  ; 

Tickets,  639 
Passengers  (see  also  infra,  Protection  of 
Passengers  ;  Tickets  and  Fares)  : 
As   to  duty  to  receive  for  carriage,  see 
infra,  DUTY  TO  RECEIVE  FOR  CARRIAGE. 
As  to  expulsion  of  passengers,  see  infra, 
Ejection  of  Passengers. 
Passenger,  who  is  a,  496 

Acceptance  for  carriage,  490 
Actual  purchase  of   ticket  not  always 
necessary  to  constitute  relationship, 
490 

After  leaving  the  vehicle,  499 

Alighting  at  intermediate  station,  500 
Alighting  at  refreshment  and  eating 

rooms,  501 
Alighting  at  stop  to  allow  other  trains 

to  pass,  501 
At  the  point  of  destination,  499 
In  general,  499 
Intention  to  return,  501 
In  the  act  of  leaving  the  vehicle,  498 
Leaving    and    returning   to  vehicle, 

499. 

Leaving  vehicle  at  point  other  than 

destination,  500 
Passenger    rightfully    ejected  from 

train,  500 

Reasonable  opportunity  to  leave  prem- 
ises, 599 
Stopping  over,  501 

Stopping  over    while   traveling  over 
connecting  lines,  502 

Street  cars,  599 

Train  stopped  by  a  wreck,  592 

Transfer  stations,  502 

Washout,  502 
Attempting  to  enter  a  station  by  a  route 

not  meant  for  passengers,  489 
Before  purchase  of  ticket,  491 
Boarding  moving  train,  492 
Boarding  train  which  does  not  stop  at 

passenger's  station,  494 
Boarding  train  without  permission,  493 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Passenger,  who  is  a,  cont'd. 

Carrier  prohibited  by  law  from  issuing 

pass,  508 
Children,  504 
Commutation  tickets,  506 
Conductor's  check,  507 
Construction  train,  510 
Contract  for  future  transportation,  489 
Contract  of  agent,  486 
Deadheads,  507,  508 
Definition,  486 

Distinguished  from  carrier's  employees, 
487 

Distinguished  from  licensee,  487] 
Distinguished  from  other  persons,  486 
Distinguished  from  porter  on  sleeping 
car,  487 

Distinguished  from  trespassers,  487 
Drover's  pass,  508 
Employees  of  carrier,  516 

Examples,  506,  518 

Going  and  returning  from  work,  517 

In  general,  516 

Performance  of  casual  service,  518 

When  deemed  a  passenger,  517 

When  employee  is  not  considered  as  a 

passenger,  516 
While  off  duty,  517 
Entering  station,  489 
Entry  into  carrier's  vehicle,  491 

Boarding  a  train  without  permission, 
493  , 

Boarding  moving  car,  492 

Boarding  train  which  does  not  stop  at 

passenger's  station,  494 
Entering  into  vehicle,  492 
Entry  on  invitation  or  by  consent  of 

carrier's  employees,  493 
Going  from  ticket-office  to  take  a  seat 

in  car,  491 
Good  faith  in  entry,  492 
One  who  has  purchased  a  ticket  and  is 

passing  from  the  office,  491 
Payment  of  fare  is  not  necessary,  494 
Person  on  wrong  train,  494 
Taking  passage  on  a  train  not  provided 

for  passengers,  494 
Time  and  place  of  entry,  492 
Train  not  stopping  at  station  named  in 

ticket,  494 
Waiting  at  place  other  than  waiting- 
room  to  take  train,  491 
Waiting  in  waiting-room  to  take  train, 

491 

Whether  actual  entry  is  necessary  to 
create  relationship,  491 

Examples  of  persons  held  not  to  be  pas- 
sengers, 486,  488 

Expiration  of  time  on  limited  ticket,  505 

Fraud,  503 

Fraudulent  evasion  of  payment  of  fare, 
496 

Fraudulently  riding  on  non-transferable 
pass,  507,  508 

Free  passengers,  507 

Freight  train,  494,  513 

Getting  on  fast  mail  train  to  transact  pri- 
vate business,  494 

Going  upon  carrier's  premises,  489 

Good  faith  on  part  of  person  entering,  493 

Gratuitous  passengers,  507,  508 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Passenger,  who  is  a,  cont'd. 
Gravel  train,  510 

Express  cars,  512 

Express  messengers,  512 

Mail  cars,  511 

Mail  clerks,  511 

Postal  clerk,  51 1 

Riding  on  hand  cars,  511 
In  general,  486 
Intermediate  stations,  501 
Land-exploring  tickets,  506 
Leaving  and  returning  to  vehicle,  499 
Limited  ticket,  504 

Limited  ticket  expiring  on  Sunday,  505 
Newspaper  peddler,  503 
Nontransferable  pass,  507 
Nontransferable  ticket,  507 
One  who  has  purchased  a  ticket  and  is 

passing  from  the  office,  491 
Passenger  rightfully  ejected  from  train, 

500 

Passenger's  offer  of  his  person  for  car- 
riage, 489 

Passenger  within  meaning   of  accident 

policy,  492 
Passes,  508 

Payment  of  fare  not  necessary,  495 
Payment  of  fare  not  necessary  to  con- 
stitute one  a  passenger,  494 
Payment  to  one  not  authorized  to  re- 
ceive, 495 

Person  fraudulently  inducing  an  em- 
ployee to  disregard  his  duty  and  per- 
mit him  to  ride  free,  508 

Person  on  wrong  train,  494 

Person  riding  free  by  consent  of  com- 
pany, 508 

Person  riding  free  with  consent  of  con- 
ductor, 508 

Person  riding  on  train  other  than  the  one 
he  is  entitled  to  be  on,  506 

Persons  attending  passengers  arriving  or  de- 
parting, 518 
Carrier's  relation  to  such  persons,  519 
Illustrative  cases,  519 
Infirm  passengers  requiring  assistance, 
519 

Licensees,  518 

Not  passengers,  518 

Railway  employees  offering  to  assist, 
519 

Whether  trespassers,  518 

Persons  riding  in  vehicles  not  ordinarily 

used  for  carrying  passengers,  509 
Construction  trains,  510 
Express  messengers,  512 
Gravel  trains,  510 
In  general,  509 
Mail  clerks,  511 
Pay  trains,  509 

Permission  of  engine  driver  to  ride  on 
engine,  511 

Railroad  velocipede,  510 

Riding  in  express  cars,  512 

Riding  in  mail  cars,  511 

Riding  on  engine.  510 

Riding  on  freight  cars,  513 

Riding  on  hand  cars,  511 

Timber  trains,  510 
Porter  on  a  sleeping  car,  504 
Prepayment  of  fare,  494,  495 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Passenger,  who  is  a,  cont'd. 

Presumption  as  to  relation  of  passenger 

and  carrier,  630 
Presumption  that  one  is  a  passenger,  48S 
Purchase  of  ticket,  490 
Receiving  passengers   from  connecting 

lines,  490 
Refreshment  and  eating  station,  501 
Refusal  to  pay  fare,  496 
Refusing  to  pay  extra  charges,  496 
Relation  dependent  upon  contract,  486 
Relationship  implied  from  circumstances, 

488 

Riding  in  private  car,  503 
Riding  on  conductor's  check,  506 
Riding  on  engine,  510 
Riding  on  freight  trains,  494,  513 

Brakeman's   authority    to  bind  com- 
pany, 516 

Conductor  having  no  apparent  author- 
ity, 515 

Effect  of  acceptance  of  fare,  514 
Freight  train  which  habitually  carries 

passengers,  514 
Good  faith  of  passenger,  513 
Invitation  of  employees,  514,  515 
Riding   against   rule  not  brought  to 

passenger's  notice,  514 
Riding    at    invitation    of  company's 

agents,  514 
Ticket  marked  good  on  any  train,  515 
When   company  receives  and  under- 
takes to  carry,  513 
When  considered  as  passengers,  513 
When  not  considered  as  passengers, 
515 

Riding  on  ticket  purchased  from  scalper, 

490 

Riding  on  transferable  ticket,  507 
Riding  to  station  in  company's  stage,  489 
Round-trip  tickets,  506 
Running  to  catch  a  train,  489 
Second-class  ticket,  506 
Servants,  504 
Slaves,  503 
Stop-over,  501 

Stopping  over  while  traveling  over  con- 
necting lines,  502 
Stopping  upon  signals,  490 
Street  cars,  499 

Tender  of  United  States  notes,  495 
f-        Ticket  not  paid  for,  490 

Time  and  place  of  entry  into  vehicle,  492 
Train  check,  507 

Train  not  stopping  at  station  named  in 

ticket,  494 
Tramp,  503 
Transfer  stations,  502 
Trespassers,  493,  503 
Unlimited  ticket,  505 
Valuable  consideration,  495 
Velocipede,  510 
Violation  of  rules,  503 
Waiting  at  place  other  than  waiting-room, 

491 

Waiting  in  waiting-room,  491 
When  relation  begins,  488 
When  the  relation  terminates,  497 

A  passenger  while  in  the  act  of  leaving 
the  vehicle,  498 

Attempting  to  use  invalid  ticket,  498 
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CARRIERS  OP  PASSENGERS,  cont'd. 
Passenger,  who  is  a,  cont'd. 

When  the  relation  terminates,  cont'd. 
Detaching  coupon,  498 
Failure  to  have  ticket  stamped,  498 
Leaving  the  vehicle,  498,  499 
Misconduct  of  passenger,  497 
Offer   to   pay   after    train   has  been 
stopped  to  put  off  party  refusing,  498 
Reasonable  time  in  which  to  alight,  497 
Refusal  to  pay  fare,  496,  497 
Refusal  to  produce  ticket,  498 
Refusing  to  comply  with  reasonable 

rules  of  carrier,  498 
Relation  continues  until  conclusion  of 

journey,  497 
Relation    continues    until  passenger 

leaves  carrier's  premises,  496 
Sunday, 497 
Wrecks,  502 
Passes,  507,  508,  621 
Passes,  drover's  pass,  621 
Passing  from  one  car  to  another,  682 
Payments,  see  infra.  Tickets  AND  FARES. 
Pay  train,  509 
Physicians  and  surgeons  : 

As  to  declarations  and  statements  by,  see 

infra.  Res  Gestae. 
Aggravation  of  damages,  693 
Duty  of  carrier   to   employ  competent 
medical  officer,  534 
Platforms,  532,  658,  660 

Duty  to  stop  alongside  of  platform,  574 
Riding  on  platform  of  car,  646 
Riding  on  platforms,  678 
Porter  on  a  sleeping  car,  504 
Postal  clerk,  511 
Posting  of  rules,  484 

Power  to  make  rules  and  regulations,  see 

Rules  and  Regulations. 
Pregnancy,  695,  662 

Presumption  of  knowledge  of  rules,  484 
Presumptions  : 
Negligence,  622 

Act  of  God,  624,  630 
Act  of  stranger,  624,  630 
Acts  of  carrier's  servants,  625 
Alighting  from  car,  624 
Appliances,  626 

Bridge  or  trestle  giving  way,  628 
Broken  axle,  626 
Cause  of  injuries  unknown,  623 
Collision  between  railroad  train  and 

street  car,  626 
Collision  between  street  car  and  wagon, 

626 

Collisions,  625 

Collision  with  animal  on  track,  626 
Contributory  negligence  of  passenger, 

628,  630 
Coupling  cars,  625 
Defective  rails,  627 

Defects  in  appliances  of  steamboat,  627 
Derailments,  627 
Embankment  defective,  627 
Examples,  624 
Explosion  of  boiler,  627 
Falling  from  train,  624 
Fall  in  leaving  car,  629 
General  rule,  622 
Getting  on  car,  624 
How  presumption  is  rebutted,  629 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Presumptions,  cont'd. 
Negligence,  cont'd. 

Injuries  at  station,  628 
Means  of  transportation,  626 
Misplaced  or  defective  switch,  627 
Nature  of  presumption,  629 
Objects  projecting  from  other  trains, 
628 

Overturning  stage-coach  or  carriage, 
625 

Presumption  of  negligence  where  pas- 
senger is  injured,  623 
Prima  facie  case,  623 
Reasons  for  the  doctrine,  629 
Rebutting  presumption  of  negligence, 
629 

Statements  of  the  rule,  624 
Steamboats,  627 
Sudden  lurching,  625 
Sudden  stoppage,  625 
Ventilator  window  falling,  625 
Waiver  of  presumption  of  negligence, 
629 

Washout,  627 

Whether  the  presumption  arises  from 
injury  alone,  622,  624 
Relation  of  passenger  to  carrier,  630 
Rules  of  carrier  and  functions  of  officers, 

630 

Presumption  that  trespasser  is  a  passenger, 
488 

Prima  facie  case,  see  infra,  PRESUMPTIONS. 
Private  car,  503 
Profanity,  557 
Protection  by  carrier  : 

Assaults  by  other   passengers   or  third 

parties,  555 
Colored  passengers,  555 
Due  care,  555  . 
Fear  of  violence,  555 
Homicide,  554 
In  general,  555 
Rape,  556 
Protection  of  passengers,  541 
Accidental  injury,  556 
Assault  by  servant,  543,  545 

Assaults  committed  by  brakemen,  546 
Conduct  justifying  assault  by  passen- 
gers, 548 
Examples,  545,  547 

Excessive  violence  in  ejecting  a  passen- 
ger. 549 
Expulsion,  549 
Georgia  statute,  547 
Intoxicated  passengers,  549 
Justification,  547 
Kissing  female  passenger,  543 
Liability  of  carrier  in  general,  545 
Self-defense,  547 

Servant  insulted  by  passengers,  548 
Steamboat  companies,  546,  547 
Violation  of  carrier's  rules,  549 
Whether  mere  words  are  justification 
for  an  assault,  548 
Contagious  disease,  538,553 
Degree  of  care  to  be  used,  554 
Drunken  passengers,  558 
Duty  of  carrier  in  general,  541 
Examples   of   accidental    injuries,  556, 
557 

Fight  between  passengers,  628 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Protection  of  passengers,  cont'd. 
From  carrier's  servants,  541,550 
Abuse,  550 

Acts  contrary  to  the  orders  of  carrier, 
542 

Acts   without   scope  of  employment, 
542 

Agent  acting  as  a  detective,  552 
Altercation    between    passenger  and 

servant,  552 
Arrest  of  passenger,  552 
Assaults  upon  passengers,  543 
Carrier  liable  for  torts  of  servant  with- 
in the  scope  of  his  employment,  541 
Doctrine  denied,  543 
Doctrine  of  the  older  decisions,  542 
False  arrest  or  imprisonment,  550 
False    arrest    under    mistake    as  to 

identity,  552 
False  charge  in  evasion  of  payment  of 

fare,  551 
Female  passengers,  550 
Forbidden  acts,  542 
Insult,  550 

Kissing  female  passenger,  543 
Malicious  and  wanton  acts,  542 
New  York  doctrine,  544 
Passing  counterfeit  money,  551 
Probable  cause  for  arrest,  553 
Rule  in  England,  544 
Special  liability  of  carrier,  542 
The  general  doctrine,  541 
From  fellow  passengers,  553 
From  third  persons,  553 
General  rule  as  to  protection  from  fellow 

passengers,  553 
Ground  of  carrier's  liability,  553 
Indecent  language  and  conduct,  557 
Knowledge  of  carrier  of  danger,  554 
No  reason  to  apprehend  danger,  554 
Passengers  must  be  protected,  541 
Rape,  556 

Sick  passengers,  558 
Violence  by  drunken  passengers,  554 
Violence  by  insane  passenger,  554 
Violence  resulting  in  death,  554 

Proximate  cause  : 

Contributory  negligence,  646 

Proximate  damages  (see  also  infra.  Dam- 
ages), 691 

Publication  of  rules,  484 

Questions  of  law  and  fact,  483 
Contributory  negligence,  652 

Kailroads,  381 

Duty  as  to  appliances,  see  infra,  APPLI- 
ANCES. 

Railroad  velocipede,  510 

Rails,  521,  522,  627 

Rape,  556 

Rate  of  speed,  593 

Reasonableness  of  the  rules,  see  infra.  Rules 
and  Regulations. 

Reasonable  time  (see  also  infra,  GETTING  ON 
and  off  Cars),  596,  597 

Refreshment  and  eating  stations,  501 

Regulations,  see  infra,  Rules  and  REGULA- 
TIONS. 

Remote  damages,  see  infra,  DAMAGES. 
Repair  of  appliances,  527 
Res  gestae,  639 
Admissions,  640 
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CARHIKRS  OP  PASSENGERS,  cont'd. 
Res  g«st89,  cont'd. 

Appearance  of  passenger,  639 
Assault  by  employee,  644 
Complaints  on  the  morning  after  injury, 
640 

Declaration  as  to  cause  of  injury,  640 
Declaration  before  the  transaction,  643 
Declaration  made  by  one  not  connected 

with  transaction,  643 
Declaration  must  be  a  statement  of  a 

fact,  643 

Declaration  must  be  made  before  trans- 
action a  completed  fact,  642 
Declaration  of  passengers,  639 
Declarations  and  conduct  of  third  per- 
sons, 643 

Declarations  as  to  circumstances  of  acci- 
dent, 644 

Declarations  explanatory  of  accident,  641 
Declarations  of  employees,  641 
Dying  declarations,  640 
Exclamations  by  bystanders,  644 
Exclamations  by  passengers,  644 
Feigned  complaint,  640 
General  statement  to   attending  physi- 
cian, 640 
In  general,  639 

Injuries  to  other  passengers,  644 
Proof  of  physical  condition,  639 
Reports  to  superior  officers,  643 
Time  of  complaint,  640 
Time  of  declaration,  642 
Riding  in  a  dangerous  position,  see  infra 

Contributory  Negligence. 
Riding  on  engine,  510 
Riding  on  freight  train,  513 
Riding  on  hand  cars,  511 
Riding  on  wrong  train,  506 
Roadbeds,  521 
Roads,  520 
Rolling  stock,  523 
Rules  and  regulations,  482 
Contributory  negligence,  647 

Disobedience  of  carrier's  rules,  647 
Ignorance  of  rule,  648 
Permission  of  employee,  648 
Riding  on  freight  train,  647 
Duty  of  passenger  to  inform  himself  of 

rules,  484 
Ejection  for  violation,  600 

Conducting  business  in  carrier's  vehi- 
cle or  depot,  600 
Failure  of  carrier  to  furnish  seat  in  an- 
other car,  600 
Refusal  to  allow  conductor  to  detach 

coupons,  601 
Riding  in  cars  reserved  for  women, 
600 

Right  to  exclude  or  eject  offensive  pas- 
senger from  ladies'  car,  601 
Enforcement  of  regulations,  485 
Management  of  trains,  482 
Notice  of  rules,  484 
Passengers'  duty  to  obey  rules,  485 
Passenger  taking  up  dangerous  position 

contrary  to  rule,  677 
Posting  rules,  484 
Power  to  make,  482 

Prescribing  place  of  boarding  train,  654 
Presumption  of  knowledge,  630 
Prtsumption  of  knowledge  of  rules,  484 
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CARRIERS  OP  PASSENGERS,  cont'd. 
Rules  and  regulations,  cont'd. 
Publication  of  rules,  484 
Reasonableness  a  mixed  question  of  law 

and  fact,  483 
Refusal  to  comply  with  rules  and  regula- 
tions, 498 

Right  to  be  carried,  is  a  right  superior  to 
the  rules  and  regulations,  482 

Rules  as  to  mode  of  performance  of  duty 
as  carrier,  482 

Rules  must  be  reasonable,  482 

Violation  of  rules,  503 

Waiver  or  modification  of  rules,  485 

What  constitutes  notice  of  rules,  484 
Safety,  see  infra,  Duty  to  Carry  Safely. 
Scalpers : 

Whether  riding  on  ticket  purchased  of 
scalper  constitutes  one  a  passenger,  490 
Seats,  590,  601 

Carrier's  failure  to  furnish  seat,  596 
Sitting   in   chair  instead  of  stationary 
seat,  675 

Standing  on  platform  where  there  are  no 
seats  within  car,  679 
Second-class  tickets,  506 
Self-defense  : 

As  justification  for  an  assault  by  an  em- 
ployee upon  passengers,  547 
Separate  passenger  trains,  525 
Servants  (see  also  infra,  Employees): 

Duty  to  protect  passengers  from  servants, 
see  infra,  Protection  of  Passengers. 
Sickness  (see  also  infra.  Damages),  594 
Sick  passengers,  558,  563 
Sleeping-car  companies,  482 

Liability  of  carrier  for  defects  in  cars,. 
530 

Whether  porter  is  a  passenger,  504 
Sleeping  passengers,  585 
Special  trains  : 

Duty  to  receive  passengers,  540 
Speed : 

Greater  speed,  593 
Stage-coach  lines,  481,  532 

Duty  to  employ  competent  drivers,  534 

Stage  driven  by  passenger,  535 
Stages  : 

Broken  axle,  626 

Overturning  stage-coach  or  carriage,  62s 
Standing  up  in  car,  681,  679 
Stations  (see  also  infra.  Duty  to  Carry  to 
Point  of  Destination): 
Alighting,  contributory  negligence,  662, 
663 

Carrying  beyond  station,  584 
Contributory  negligence  of  passengers,  685 

Crossing  in  front  of  train  known  to  be 
approaching,  686 

Crossing  intermediate  track  in  passing 
between  station  and  train,  687 

Crossing  track  where  act  is  unneces- 
sary, 686 

Custom  of  crossing  track  acquiesced  in 

by  carrier,  686 
Existence    of   reasonable  justification 

for  crossing  tracks,  687 
Occupying  platform  while  waiting  for 

train,  686 

Standing  between  tracks  in  anticipa- 
tion of  train,  686 
The  general  rule,  685 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Stations,  cont'd. 

Contributory  negligence,  etc.,  cont'd. 

Usual  rule  as  to  crossing  tracks  does 
not  apply  to  passengers  going  to  and 
from  trains,  687 
Crossing  of  other  road.  566 
Duty  of  carrier  to  stop  at  station,  566 

Acceptance  of  fare  to  particular  sta- 
tion, 569 
Act  of  God,  567 
Agents,  571 

Agreement  by  agent  to  stop  at  partic- 
ular station,  570 
Agreement  by  conductor,  569 
All  on  board,  571 

Constitutionality  of  act  requiring  stop- 
page at  county  seats,  569 
Contract  upon  ticket,  568 
County  seats,  569 
Crossing  of  other  roads,  570 
Duty  of  passenger  to  inform  himself, 
570 

Duty  to  stop  at  point  of  destination, 
567 

Flag  stations,  568 

In  general,  566 

Mistake  of  passenger,  570 

Passenger  getting  on  wrong  train  by 
mistake,  569 

Refusal  to  stop  train  contrary  to  regu- 
lations, 568 

Representation  of  agents,  567 

Right  to  be  put  off  at  place  where  there 
is  no  station,  570 

Selling  ticket  for  certain  train,  566 

Slacking  speed,  567 

Statement  of  ticket  agent  as  to  stop- 
page of  train,  567 

Statutes  requiring  stoppage  at  county 
seats,  569 

Stoppage  according  to  regulations, 
567 

Stopping  at  places  other  than  stations, 
570 

Transference  to  other  road,  569 
Unscheduled  station,  568 
Warning  of  departure  of  train,  571 
Whether  taking  up  ticket  is  a  waiver  of 

right  not  to  stop  at  a  certain  station, 

569 

Duty  to  announce  stations,  565 
Duty  to  assist  passengers,  579 

Children  and  infirm  persons,  581 
Duty   to   see   that    passengers  have 

alighted,  580 
Female  passengers,  579 
Ignorance  of  passenger's  intention  to 

alight,  580 
Knowledge   of   agent  of  passenger's 

position  of  danger,  580 
Passenger's  duty,  581 
The  general  rule,  579 
Where  access  is  easy,  579 
Whether  necessary  to  direct  passengers, 

580 

Dutv  to  warn  passengers  not  to  alight, 

566 

Ejection  of  passengers,  607 

Facilities  for  entering  and  leaving  cars, 

532 
Lights,  573 


CARRIERS  OP  PASSEXGLitS,  cont'd. 
Stations,  cont'd. 

Passenger  justified  in  concluding  that  it 
is  safe  to  alight  after  station  is  an- 
nounced and  train  stops,  565 

Persons  attending  passengers  arriving 
or  departing,  518 

Presumption  of  negligence  where  carrier 
is  injured  at  station,  628 

Reasonable  time  for  ingress  and  egress,  576 
Burden  of  proof,  579 
Delay  of  passengers,  579 
Duration  of  stoppage,  577 
In  general,  576 

Starting  train  after  expiration  of  rea- 
sonable time,  578 

Starting  train  while  passenger  is  board- 
ing or  alighting,  578 

Street  cars,  577,  579 

When  liability  ceases,  577 
Refreshment  and  eating  stations,  501 
Safe  means  of  ingress  and  egress,  572 

Duty  as  to  lights,  573 

Duty  of  carrier  to  furnish  safe  means 
of  ingress  and  egress,  572 

Duty  of  conductor  of  dummy  engine, 
573 

Duty  to  back  or  forward  trains  to  plat- 
form, 575 

Duty  to  stop  alongside  of  platform, 
574 

Examples,  572 

Failure  of  passenger  to  demand  that 
cars  be  backed  to  platform,  576 

Freight  train  carrying  passengers 
should  stop  its  caboose  near  platform, 
573 

In  general,  572 

Injury  to  alighting  passenger  due  to 

backing  train,  574 
Liability  for  injuries  where  train  has 

not  stopped  alongside  of  platform, 

574 

Overshooting  station,  574 
Safest  appliances,  572 
Stoppage  at  platform,  574 
Sudden  jerks,  jolts,  and  jars,  573 
Stop-over,  501 

Stoppage  after  announcement  of  station, 
565 

Transfer  stations,  502 

What  is  a  passenger,  491 

Whether  entering  station  constitutes  one 

a  passenger,  488 
Whether  stopping  is  invitation  to  alight 

a  question  for  jury,  566 
Steamboat  lines  (see  also  infra.  Physicians 

and  Surgeons),  481 
Assaults  on  passengers  by  servants  of 

company,  546 
Duty  to  receive  passengers  for  carriage, 

537 

Statutory  limitation  upon  number  of  pas- 
sengers, 539 
Steamboats  : 

Defective  appliances,  627 

Explosion  of  boiler,  627 
Stop  over  : 

Ejection  of  passenger,  602 
Stopping,  see  infra.  Duty  to  Carry  to 

Point  of  Destination. 
Stopping  at  stations,  see  infra.  Stations. 
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CAKRIKIIS  OK  PASSENGERS,  cont'd. 

Stopping  trains,  see  infra,  Getting  on  and 

off  Cars. 
Storms,  564,  586 

Inspection  after,  52S 

Liability  of  carrier,  531 

Presumption  of  negligence,  624 
Stoves,  524 
Street  railways,  481 

Crossing  steam  railroads,  587 

Getting  on  and  off  cars,  577,  579 

Sudden  stoppage,  625 

Who  is  a  passenger,  499 
Suits,  see  infra,  Res  Gest^. 
Sunday,  689 

Defense  by  carrier,  689 

Limited  ticket  expiring  on  Sunday,  505 

Traveling  on  Sunday,  689 
Switches,  522 

Defective  switches,  627 
Switching,  588 

Tender  (see  also  infra,  Tickets  and  Fares)  : 
Whether  duty  of  carrier  is  reimposed  by 

tender,  597,  598 
Whether  duty  to  carry  is  reimposed  upon 
carrier  by  tender  of  fare  after  stoppage 
of  train,  597 
Tickets  and  fares(see  also  infra.  Limitation 
of  Liability  ;  Stations)  : 
Acceptance  of  fare  by  conductoror  agent, 
540 

Attempting  to  ride  on  a  freight  train  on 

a  ticket  marked  good  on  any  train,  515 
Attempting  to  use  invalid  ticket,  498 
Detaching  coupon,  498 
Duty  to  conform  to  time-tables,  585 
Effect  of  acceptance  of  fare  for  riding  on 

freight  train,  514 
Ejection  of  passenger  on  invalid  ticket 

furnished  by  carrier's  agent,  602 
Ejection  of  passenger  who  has  stopped 

over,  602 
Excursion  ticket,  585 
Tailure  or  refusal  to  procure  ticket  or  pay 
fare,  594 

Amount  greater  than  company  author- 
ized to  charge,  595 
Carrier's  failure  to  furnish  seat,  596 
Children,  595 

Extra  fare  when  paid  on  trains,  595 
Failure  to  comply  with  conductor's  de- 
mand, 596 
In  general,  594 

No  opportunity  afforded  passenger  to 

purchase  ticket,  595 
Payment  of  back  fare,  598 
Reasonable  time  a  question  of  fact, 

597 

Retaining  fare  until  after  ejection,  598 
Right  of  carrier  to  eject,  594 
Train  stopped  in  order  to  expel  passen- 
ger, 597 

What  is  a  reasonable  opportunity  to 

furnish  ticket  a  question  of  fact,  596 
When  duty  to  carrier  is  not  reimposed 

by  tender,  597 
When  duty  to  carrier  is  reimposed  by 

tender,  597 
Where  ticket  office  open  until  time  of 

departure  of  train,  596 
Where  tickets  are  not  on  sale,  596 
Failure  to  have  ticket  stamped,  498 
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CARRIERS  OP  PASSENGERS,  cont'd. 
Tickets  and  fares,  cont'd. 

False  imprisonment  on  the  ground  that 
passenger    was  attempting   to  evade 
payment  of  fare,  551 
Fraudulent  evasion  of  payment  of  fare, 
496 

Free  passengers,  621 
Freight  train,  514,  515,  606 
Omission  of  agent  to  stamp  ticket,  604 
Parol  evidence  to  vary  ticket,  639 
Payment  of  fare  not  necessary,  495 
Payment  of  fare  not  necessary  to  con- 
stitute one  a  passenger,  494 
Payment  to  one  not  authorized  to  receive, 
495 

Place  to  receive  passengers,  654 
Prepayment  of  fare,  494,  495 
Reduced  fare  as  consideration  for  limita- 
tion of  liability,  614 
Refusal  to  allow  conductors  to  detach 

coupons,  601 
Refusal  to  pay  fare,  496,  497 
Refusal  to  produce  ticket,  498 
Refusing  to  pay  extra  charges,  496 
Retaining  fare  after  expulsion,  601 
Stop-over,  602 

Tender  of  United  States  notes,  495 
Train  not  stopping  at  station  named  in 

ticket,  494 
Valuable  consideration,  495 
Whether  purchase  of  ticket  constitutes 

one  a  passenger,  490 
Whether  purchase  of  ticket  is  necessary 

to  constitute  one  a  passenger,  490,  491 
Who  is  a  passenger,  491 

Carrier  prohibited  by  law  from  issuing 
pass,  508 

Commutation  tickets,  506 

Conductor's  check,  507 

Deadheads,  507,  508 

Drover's  pass,  508 

Expiration  of  time  on  limited  ticket, 

505 

Fraudulently  riding  on  nontransfera- 
ble pass,  507,  508 
Free  passengers,  507 
Gratuitous  passengers,  507,  508 
Land-exploring  tickets,  506 
Limited  ticket,  504 

Limited  ticket  expiring  on  Sunday,  505 
Nontransferable  pass,  507 
Nontransferable  ticket,  507 
One  who  has  purchased  a  ticket  and  is 

passing  from  the  office,  491 
Passes,  508 

Person  fraudulently  inducing  an  em- 
ployee to  disregard  his  duty  and  per- 
mit him  to  ride  free,  508 

Person  riding  free  by  consent  of  com- 
pany, 508 

Person  riding  free  with  consent  of  con- 
ductor, 508 
Person  riding  on  train  other  than  the 

one  he  is  entitled  to  be  on,  506 
Riding  on  conductor's  check,  506 
Riding  on  transferable  ticket,  507 
Round-trip  tickets,  506 
Second-class  ticket,  506 
Train  check,  507 
Unlimited  ticket,  505 
Ties,  521 
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CARRIERS  OF  PASSENGERS,  cont'd. 
Time  (see  also  infra.  Delay)  : 

Train  out  of  time,  588 
Time  allowed  for  getting  on  and  off  cars,  see 

infra.  Getting  on  and  off  Cars. 
Time-tables  : 

Obligation  to  conform  to  published  time- 
tables, 595 
Torts,  691 

Liability  of  carrier  for  torts  of  servants, 
541 

Tramps,  503 
Transfer  stations,  502 
Traveling  for  illegal  purpose,  688 
Trespassers  (see   also  infra,  Ejection  of 
Passengers;   Passenger,  Who  Is  a): 

Distinguished  from  passengers,  493 

Ejection  of  passenger,  608 

Persons  attending  passengers  arriving 
or  departing,  518 
Trespassers,    passengers  distinguished 

from,  487 
Ultra  vires,  481 
Uniforms,  588,  632 
Usages  and  customs,  635 

Freight  trains,  540 

Riding  on  freight  trains,  606 
Usual  stopping-place,  607 
Velocipede,  510 

"Waiting-room  (see  also  infra.  Stations): 
Who  is  a  passenger,  491 

Wantonness,  see  infra,  EXEMPLARY  DAM- 
AGES. 

Washout,  627 

Wheels,  523 

Who  is  a  passenger,  see  infra.  Passenger, 

Who  is  a. 
Wilful  misconduct,  645 
Window  : 

Biding  with  part  of  person  projecting  from 
window,  683 
Contributory  negligence,  683,  684 
Examples,  683,  684 
In  general,  683 
Question  for  jury,  634 
Window-guards,  524 

CARRY,  723 

Carrying  arms,  723,  731 
Carrying  on  business,  74,  724,  727 

Acting  for  another  or  with  another,  725 

Clerk,  726 

Company  winding  up,  726. 

Covenants,  725 

Examples,  725,  727 

Married  women,  727 

Place,  725,  726 
Carrying  stock,  728 
Carry  promissory  notes,  723 
Conduct,  724 
Larceny,  724 

CARRYING  WEAPONS: 

At  common  law,  729 
Brass  knuckles,  737 
Burden  of  proof  : 

Proof  of  exemption,  745 
Carrying,  723,  731 
Carrying  arms,  723,  731 
Carrying  between  residence  and  place  of 

business,  736 
Carrying  weapons  on  one's  own  premises, 

742. 
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CARRYING  "WEAPONS,  cont'd. 
Concealment,  732 

Concealment  material,  732 
Necessity  of  proving  concealment,  732 
Pistol  found  upon  search  after  arrest, 
734 

Possession  prima  facie  evidence  of  con- 
cealment, 733 

Proof  of  defendant's  carrying  pistol 
openly  at  other  times,  734 

Seeing  impression  of  pistol  under  coat, 
734. 

Sufficiency  of  evidence,  733 
Wagon  or  buggy,  731,  733 
Weapon  not  open  to  ordinary  observa- 
tion, 732 

Weapons  not  concealed  upon  the  person, 
733 

What  amounts  to  concealment,  732 
Constitutionality  of  statutes,  730 

Construction  in  general,  730 
Forfeiture  of  weapons,  730 
Kentucky,  730 

Merely  police  regulations,  731 
Municipal  ordinances,  730 
State  legislatures  not  affected  by  provi- 
sions of  United  States  constitution,  730 
Dangerous  or  deadly  weapons,  729,  736 
Arms  of  war,  73S 

Brass  knuckles,  737  , 
Condition  of  weapon,  737 
Construction  of  the  term,  736 
Knife,  737 
Pistol,  737 

Statutes  enumerating  dangerous  or  dead- 
ly weapons,  737 

Unloaded  weapon,  737 
Definitions,  738 
Elections,  729,  741 
Evidence : 

Intent,  735 

Sufficiency  of  evidence  of  concealment, 

733 

Forfeiture  of  weapons,  730 

Going  armed  with  unusual  or  dangerous 

weapons,  729,  736 
Intent  of  the  act,  734 

Carrying  as  merchandise,  735 

Carrying  between  residence  and  place  of 
business,  736 

Evidence  to  disprove  innocence  of  in- 
tent, 735 

Illustrations,  735 

Innocent  motive  no  defense,  735 

Intent  to  go  armed,  735 

No  intent  of  violating  law,  735 

What  intent  necessary  to  render  party 
guilty,  734 
Mail  carriers,  740,  744 
Motives,  see  infra.  Intent. 
Municipal  ordinances,  730 
Ordinances,  730 

Persons  exempted  from  statute,  742 

Burden  of  proving  exemption,  745 
Officers  of  the  law,  738 

Carrying  weapon  outside  of  jurisdic- 
tion, 739 

Definitions,  738 

Examples,  738,  740 

Exemption  applies  only  while  in  active 

discharge  of  duty,  739 
Expiration  of  term,  739 

[  Volume  V. 


Carrying  Weapons.  INDEX.  Caih. 


CARRYING  WEAPONS,  cont'd. 
Persons  exempted  from  statute,  cont'd. 
Officers  of  the  law,  cont'd. 
Marshals,  730,  739 

Officers  must  be  properly  appointed,  738 
Penitentiary  guards,  740 
Policeman,  740 
Sheriffs,  730,  739 
United  States  mail  carrier,  740 
Persons  on  their  own  premises,  742 
Examples,  742,  743 
Leased  premises,  743 
Public  roads  running  through  premises, 
743 

Right  in  general,  742 
Son  on  father's  land,  743 
Persons  threatened  with  hodily  harm,  740 
Attack  apprehended  at  particular  lo- 
cality, 741 
Character  of  threatening  party,  742 
Doctrine  where  statute  creates  no  ex- 
ception, 741 
Exception  in  favor  of  one  who  is  threat- 
ened or  who  apprehends  attack,  740 
Imminence  of  danger  mixed  question 

of  law  and  fact,  741 
Meditated  attack  on  another,  742 
Mississippi,  740 
Sufficiency  of  evidence,  742 
Threatened  danger  must  be  real,  not 

imaginary,  741 
Time  of  threat,  741 
Travelers  and  persons  on  journey,  743 
Distance  traveled,  744 
Examples,  743,  745 
Rule  in  general,  743 
Statute  allowing  traveler  to  keep  or 

carry  arms  with  baggage,  744 
Stopping  on  journey,  745 
What  is  traveling,  743 
Pistol,  737 
Police,  740 
Police  power,  731 
Public  officers,  738 

Carrying  weapon  outside  of  jurisdiction, 
739 

Definitions,  738 
Examples,  738,  740 

Exemption  applies  only  while  in  active 

discharge  of  duty,  739 
Expiration  of  term,  739 
Marshals,  730,  739 

Officers  must  be  properly  appointed,  738 

Penitentiary  guards,  740 

Policemen,  740 

Sheriffs,  730,  739 

United  States  mail  carrier,  740 
Self-defense  : 

Right  of  persons  threatened  with  bodily 
harm  to  carry  weapons,  740 
Sheriffs,  738 
Statutory  offense,  729 
Threats  and  threatening  letters : 

Right  of  persons  threatened  with  bodily 
harm  to  carry  weapons,  740 
Travelers,  744 
Unloaded  pistol,  737 
Wagon,  733 
W7agon  or  vehicle,  732 
What  amounts  to  a  carrying,  731 

About  the  person,  731 

Carrying  in  wagon  or  vehicle,  732 
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CARRYING  WEAPONS,  cont'd. 
What  amounts  to  a  carrying,  cont'd. 

Carrying  weapons  about  the  person,  731 
Locomotion  not  necessary,  731 

CARS  (see  also  Carriers  of  Goods  ;  Car- 
riers ok  Live  Stock  ;  Carriers  of  Pas- 
sengers ;  Car-trust  Associations)  : 
Street  car,  145 

CART,  746 
Carriage,  153 
Exemption  laws,  746 

CAR-TRUST  ASSOCIATIONS,  747 

Authority  of  receiver  to  create  car-trust 

lease,  748 
Borrowing,  747 

Cars  remain  the  property  of  the  lessor,  748 
Car-trust  lease,  747 
Corporations,  747 
Definition,  747 

Definition  of  car-trust  lease,  747 
Leases,  747 

Lien  of  a  prior  mortgage,  747 
Mortgage,  747 
Nature,  747 
Receivers,  748 
Sale  and  hiring,  747 
Voluntary  association,  747 

CAR-TRUST  LEASE. 

Mortgages,  747 
CARTWAYS,  746 
CASE,  748 

Affidavit  of  merits,  749 

Agreed  case,  750 

Capital  cases,  142 

Case  made,  750 

Case  or  canister,  756 

Case  submitted,  750 

Casus,  763 

Cause  synonymous  with,  751 
Contempt  of  court,  753 
Criminal  and  civil  proceedings,  750 
Definition,  748 

Disqualification  of  judge,  749 

Each  case,  750 

Election  contests,  753 

Examples,  753 

Facts  of  the  case,  749 

In  case  of  death,  756 

Limitations  of  actions,  750 

Special  case,  750,  751 

Suit  synonymous  with,  752 

Trespass  on  the  case,  756 

United  States  courts,  752,  754 

Cases  and  controversies,  754 

Cases  arising  in  admiralty  jurisdiction, 
756 

Cases  arising  in  naval  forces,  755 
Cases  arising  under  a  treaty,  755 
Cases  in  law  and  equity,  754 

CAS  FORTUITS  : 

Accident,  748 

Inevitable  accident,  748,  763 
CASH,  757 

Auctions,  757,  759 

Bank  notes,  758 

Bills  and  notes,  758,  759 

Cash  notes,  759 

Cash  value,  759 

Checks,  757 
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CASH,  cont'd. 

Factors  and  commission  merchants,  757 

Out  and  out,  760 

Postal  order,  760 

Terms  cash,  760,  761 

Treasury  notes,  758 

Usages  and  customs,  757 

CASHIER,  761 

CAST,  751 

Cast  away,  761 
Casting  votes,  762 

CASUAL,  762 

CASUAL  EJECTOR,  762 

CASUALTY,  762 

Accident,  762 
Insurance,  763 

CASUS,  763 

CASUS  FOEDERIS,  763 

CASUS  FORTUITUS  : 

Accident,  763,  748 
Act  of  God,  763 

CATCHING  BARGAIN,  764 

Acquiescence,  769 
Age  of  vendor,  769 
Ancestor,  767 
Annuity,  765 
Auction  sale,  768,  770 
Burden  of  proof,  769 
Consideration,  765 

Consideration  fixed  by  third  party,  768 
Definition,  764 
Equitable  doctrine,  765 
Evidence  of  actuaries  from  tables,  767 
Expectant  heirs,  764 
Form  of  transaction,  765 
Fraud,  765 
Illustrations,  765 
Illustrations  of  inadequacy,  766 
Illustrations   of  inadequacy  of  consider- 
ation, 766 

Illustrations  of  invalid  arrangements,  768 
Inadequacy  of  consideration,  765 
Knowledge  of  assent  of  ancestor,  767 
Limitation  of  rule,  769 
Mortality  tables,  767 
Mortgage,  765 
Post-obit.  765 
Presumption,  769 
Sale,  765 

Statutory  enactment  in  England,  770 
Subpurchaser,  766 

Terms  imposed  when  transaction  avoided, 

77o 

Value  of  reversionary  interest,  767 
Whether  mere  inadequacy  of  consideration 
is  ground  for  avoidance,  766 

•     CATCHINGS,  770 

CATHOLIC,  771 

CATTLE,  771 
Hull,  18 

Chattel  mortgages,  958 
Goats,  771,  772 
Hogs,  771 
Horses,  771 
Indictment,  772 
Mules,  771 
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CATTLE,  cont'd. 
Mules  and  asses,  771 
Neat  cattle,  771 
Sheep,  772 

CATTLE  GUARDS,  772 

CAUSA,  772 

CAUSE,  651,  772 

Case  synonymous  with,  751 
Consideration  distinguished  from,  776 
Definition,  772 

Distinguished  from  cause  of  action,  774 

Due  cause,  774 

Ejusdcm  generis,  774 

Examples,  772,  776 

Indictment,  772 

Pending  cause,  772 

Removal  of  officers,  774 

CAUSE  OF  ACTION,  776 

CAUSEWAY,  777 

CAUTIOUS,  777 

CAVEAT,  778 

CAVEAT  EMPTOR,  778 

CAVEAT  VENDITOR,  778 

CAYENNE  PEPPER,  779 

CEASE,  779 
Cessation,  779 

CEDE,  779 
CEDO,  780 
CEDULE,  780 
CELEBRATE,  780 
CELLAR,  780 
CEMENT,  780 
CEMETERIES,  70 

Abandonment  of  cemetery  lands,  796 
Identity  lost,  796 
Inconsistent  use,  796 

No  right  when  conveyance  is  absolute, 

797 

Power  of  village  council,  796 

Reconveyance,  797 

Reverter,  796,  797 

What  constitutes,  796 
Adverse  possession,  786 
Burying-grounds,  782 

Charities  and    trusts  for  charitable  uses, 
934 

Churchyard  cemeteries,  787 

Change  of  location,  788 

Church  may  restrict  interment  to  those  of 
its  communion,  788 

Church  the  sole  judge  as  to  right  of  in- 
terment, 789 

Easements,  787 

Heirs  and  assigns  forever,  788 

Implied  understanding  that  party  apply- 
ing for  burial  lot  is  eligible  to  burial, 
789 

License,  788 

Right  of  burial  in,  787 

Title,  788 
Criminal  law  : 

Monument,  795 
Damages  : 

Disinterment  or  removal  of  remains,  794 
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CEMETERIES,  cont'd. 
Dedication,  7S4 

Acts  constituting  a  dedication,  785 

Dedication  presumed  by  user,  785 

General  rule,  784 

No  particular  form  necessary,  785 

Owner  precluded  from  exercising  his  for- 
mer rights,  7S4 

Particular  grantee,  784 

Purchasing  lands  subject  to  use  as  a  cem- 
etery, 785 

Purposes  for  which  lands  may  be  dedi- 
cated, 784 
What  constitutes  dedication,  784 

Definition,  781 

Disinterment,  793 
Damages,  794 

Dwelling-house,  793 

Easements,  785,  787 

Ejectment,  786 

Eminent  domain,  7S2 

Cemetery  purposes,  782 
Condemnation  for  cemetery  purposes,782 
Condemnation  for  highways,  783 
Condemnation  of  cemetery  lands,  783 
Condemning  private  cemeteries,  783 
Enlarging  public  cemetery,  783 
Essentials,  782 

General  rule  as  to  condemnation,  783 

Immunity  granted  by  special  act  and  re- 
pealed by  general  act,  784 

Must  be  for  public  use,  782 

Special  authority  necessary  to  condemn 
public  cemetery,  783 

Statutes  prohibiting  the  condemning  of 
cemeteries,  784 
Exemplary  damages,  794 
Fee  simple,  785 
Graveyards,  782 
Highways,  790 
Injunction,  791 

Injury  to  or  removal  of  monument,  795 

Trespass,  794 
License,  785,  786,  788 
Liens,  796 

Lot-holder' s  interest  (see  also  infra,  Church- 
yards), 785 
Churchyards  and  cemeteries,  7S7 
Incorporated  cemetery  associations,  785 
Adverse  possession,  786 
Association  the  general  owner,  786 
Charter  provisions,  785 
Easements  subject  to  general  propri- 
etorship of  association,  785,  786 
Ejectment,  786 

Evidence  showing  right  of  sepulture, 

786 

Fee  simple,  785 
License,  785,  786 
Lot-owner's  title,  785 
Right  to  devise  cemetery  lot,  786 
Right  to  erect  monument,  790 
Right  to  lot,  789 
Lot-owner,  nuisance,  791 
Lot-owner's  mortgage,  795 
Monuments,  removal  of,  795 
Mortgages,  795 
Municipal  corporations  : 

Delegation   of  power  by  legislature  to 

municipal  corporation,  792,  794 
Regulations,  792 
Cemetery  as  a  nuisance,  791 


CEMETERIES,  cont'd. 
Nuisances,  791 

Curtilage,  793 

Delegation  of  power,  794 

Delegation  of  power  to  municipality,  793 

Disinterment,  793 

Dwelling-house,  793 

Lot-owner  holds  subject  to  contingency, 

791 

May  be  declared  a  nuisance,  791 
Municipal  regulations,  792 
Not  per  se  a  nuisance,  791 
Removal,  793 
State  regulations,  792 
When  equity  will  grant  relief,  791 
When  legislature  may  delegate  its  power, 
793 

Public  cemeteries : 

Right  of  sepulture,  789 
Removal,  793 

Removal  of  monuments,  795 
Removal  of  remains  : 

Damages,  794 
Reverter,  797 
Right  of  way,  789 

Eights  of  sepulture  (see  also  infra,  Church- 
yards ;  Lot-holder's  Interest)  : 

Public  cemeteries,  789 
State  regulations,  792 
Titles,  785,  788,  789 
Trespass,  794 

Damages,  794 

Injury  to  or  removal  of  monuments,  795 
Trusts  to  maintain  monuments,  790 

CENSORIOTJSNESS,  198 

CENSUS,  798 

Judicial  notice,  798 
CERTAIN,  798 

Certain  rent,  798 
CERTAINTY  : 

Moral  certainty,  799 

Pleading,  799 
CERTIFICATE,  800 

Writing,  800 

CERTIFICATES  OF  DEPOSIT  (see  gener- 
ally Checks),  801 
Accommodation  certificate,  810 
Acknowledgment  of  receipt  of  deposit,  802 
Attachment,  805 
Bankers'  notes,  801 

Bank's  liability,  see  infra,  LIABILITY  OF 

Banks. 
Cashier,  802 
Commercial  paper,  805 
Definition,  801 
Demand,  806 

Necessity  of  demand,  804 
Deposit  slip,  802 

Distinguished  from  a  promissory  note,  803 

Considered  as  a  promissory  note,  803 

Distinguishing  characteristic,  804 

Necessity  of  demand,  804 

Negotiability,  805 

Statute  of  limitations,  804 

When  statute  of  limitations  runs,  804 
Distinguished  from  deposit  slip,  S02 
Distinguishing  characteristics,  802,  804 
Execution,  802 
Forgery  : 

Forged  indorsements,  810 
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CERTIFICATES  OF  DEPOSIT,  cont'd. 
Form,  802 

Acknowledgment  of  deposit,  802 
Deposit  slip,  802 
Essential  characteristics,  802 
Form  immaterial,  802 
Promise  of  repayment,  802 
Fraud  : 

Certificate  fraudulently  issued,  810 

Indorsement,  806 

Indorser's  liability,  806 

Interpleader,  808 

Liability  of  bank,  S09 

Accommodation  certificate,  810 
Certificate  fraudulently  issued,  810 
Certificate  issued  without  deposit,  809 
Certificate  payable  to  alternate  payees, 
809 

Forged  indorsements,  810 

Production    of    certificate   prima  facie 

proof,  809 
Upon  the  certificate,  809 
Upon  the  deposit,  810 
Limitation  of  actions,  804 
Necessity  of  demand,  804 
Statute  of  limitations  runs  from  date  of 

certificate,  804 
Statute  of  limitations  runs  from  demand, 

804 
Lost  papers  : 

Right  of  bank  to  require  indemnity  when 

certificate  is  lost,  808 
Negotiability,  805 

A  certificate  is  a  negotiable  instrument, 

805 

Bona  fide  holders,  807 
Commercial  paper,  805 
Effect  of  provision  for  return  of  certifi- 
cate, 805 
In  general,  805 

Instances  of  reasonable  presentment  of 
certificates  payable  on  demand,  806 

Liability  of  deposit  to  attachment,  805 

Liability  of  indorsers  of  non-negotiable 
certificates,  806 

Parol  evidence  not  admissible  to  explain 
indorsement,  806 

Pennsylvania  doctrine,  805 

Presentment,  806 

Presentment  delayed  at  indorser's  in- 
stance, 806 

Rights  and  liabilities  of  indorsers,  S06 

When  certificate  matures,  807 

When  certificate  overdue,  807 
Origin,  801 
Overdue,  807 
Payment  : 

Right  of  bank  to  require  surrender  of 
certificate  upon  payment,  808 
Payment  of  debts  in  certificates  of  deposit, 
811 

Power  of  banks  to  issue,  807 

Certificates  payable  on  time,  808 
In  general,  807 

Notes  designed  to  circulate  as  money, 

808 

Post  notes,  808 

Statutory  regulations,  808 
Presentment,  805 
Promise  of  repayment ,  802 
Purpose,  801 
Receipt,  801,  804 
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CERTIFICATES  OF  DEPOSIT,  cont'd. 
Eights  of  issuing  bank,  808 

To  require  indemnity  when  certificate  is 
lost,  808 

To  require  surrender  of  certificate  upon 
payment,  808 
Signature,  802 
Surrender : 

Right  of  bank  to  require  surrender  of 
certificate  on  payment,  808 

CERTIFIED  CHECKS  (see  also  Checks), 
812 

CERTIFY,  812 
CERTIORARI,  812 
CESSIONS,  812 
CHAIN,  812 
CHAIR,  813 
CHAIRMAN,  813 

CHALLENGE,  813 

Duelling,  813 

CHAMBERS,  813 

Judge, 814 
Vacation,  814 

CHAMPAGNE,  814 

CHAMPERTY  AND  MAINTENANCE,  815 
Action  for  damages,  821 

Civil  action,  rights  at  common  law,  821 
Evidence,  822 
Examples,  821,  822 
Agreement  by  layman,  817 
Agreement  to  produce  evidence,  817 
Agreement  to  prosecute  or  defend  neces- 
sary to  champerty,  817 
At  common  law,  815,  S16,  819,  821 
Attorney  and  client,  824 

Agreement  after  judgment  for  fee,  829 
Agreement  must  be  made  in  good  faith, 
827 

Agreement  to  pay  costs,  826,  829 
Attorney  advancing  costs,  829 
Attorney  compelled  to  refund,  829 
Construction  of  contract,  827 
Contingent  fees,  824 

Illustrations  of  agreements  not  champer- 

tous,  825 

Illustrations  of  champertous  agreements, 

825 

Indemnifying  against  costs,  826 
Prosecuting  claims  against  government, 

828 

Recovery  on  quantum  meruit  when  con- 
tract champertous,  828 
Rule  in  United  States,  825 
Rule  subject  to  modification,  827 
Buying  and  selling  pretended  titles,  834 
Abrogated  by  statutes,  836 
Bonn  fide  contracts,  841 
Constructions,  838 
Conveyance  by  state,  841 
Conveyance    not    founded    on  valuable 

consideration,  844 
Conveyance  of  a  trust  estate,  842 
Deed  made  by  heir  at  law  while  third 

party  is  in  possession,  843 
Effect  of  conveyance,  845 
Ejectment,  845 
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CHAMPERTY,  etc.,  cont'd. 

Buying  and  selling  pretended  titles,  cont'd. 

Estates  for  years,  843 
Estoppel,  845 
Execution  sales,  842 

In  force  as  part  of  the  common  law,  837 
In  general,  834 
Judicial  decrees,  842 
Law  repealed,  835 
Modern  doctrine  in  England,  835 
Modern  doctrine  in  the  United  States,  835 
Nature  of  possession,  840 
New  York  statute,  836 
Possession  must  be  actual,  839 
Possession  must  be  clearly  proved,  840 
Possession  under  executory  contract,  840 
Possession  under  New  York  statute,  839 
Purchase  of  lands  in  litigation,  843 
Purchase  of  lands  pending  suit,  843 
Release  of  right  of  entry  to  adverse  pos- 
sessor, 842 
Rights  upon  conveyance,  845 

Sale  by  purchaser  at  execution  sale,  842 

Sale  by  tenant  to  cotenant,  841 

Statute  of  Henry  VIII.,  834 

Statute  of  Henry  VIII.  affirmed  the  com- 
mon law,  835 

Tennessee  statute,  836 

Title  and  possession,  839 
Void  deed  of  homestead,  839 

Voluntary  conveyances,  844 

What  conveyances  included,  841 

When  doctrine  inapplicable,  841 
Champerty  compared  with  maintenance, 817 
Champerty  defined,  816 

Champerty    distinguished    from  mainte- 
nance, 818 
Charity,  821 

Chases  in  action,  see  infra,  Illegal  Con- 
tracts. 
Common  interest  in  suit,  820 
Contracts,  see  infra,  Illegal  Contracts. 
Costs,  830 

Attorney  and  client,  826,  829 
Criminal  aspect,  818 

Affinity,  820 

Charity,  821 

Common  interest,  820 

Contingent  interest  in  suit,  820 

Doctrine  generally  discarded,  819 

Equitable  interest,  820 

Extent  of  interest  in  suit  immaterial,  820 

Gist  of  the  offense,  820 

Intention,  819 

Interest  in  suit,  820 

Kindred,  820 

Landlord  and  tenant,  820 

Malum  prohibitum ,  819 

Mortgagee,  820 

Poor  person,  821 

Punishable   by  fine  and  imprisonment, 

819 

Relationship,  820 
Statutory  crime,  818 
Still  a  crime  in  some  jurisdictions,  819 
Vendor  with  warranty,  821 
When  excusable,  820 

Whether  punishable  at  common  law,  819 
Definition,  815 

Equitable  interest  in  suit,  820 
Extent  of  interest  in  suit,  820 
Government,  828 
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CHAMPERTY,  etc.,  cont'd. 
Illegal  contracts,  829 
Attorney  and  client,  824 

Agreement  after  judgment  for  fee,  829 
Agreement  must    be   made   in  good 

faith,  827 
Agreement  to  pay  costs,  826 
Attorney  advancing  costs,  829 
Attorney  compelled  to  refund,  829 
Construction  of  contract,  827 
Contingent  fees,  824 
Illustrations  of  agreements  not  cham- 

pertous,  825 
Illustrations   of   champertous  agree- 
ments, 825 
Indemnifying  against  costs,  826 
Prosecuting  claim  against  government, 
828 

Recovery   on   quantum   meruit  when 

contract  champertous,  828 
Rule  in  United  States,  825 
Rule  subject  to  modification,  827 
Buying  claims  for  suit,  829 
Champertous  agreement  to  prosecute  ai  de- 
fense, 830 

Champertous  agreement  by  one  plain- 
tiff alone,  833 
No  ground  for  abatement,  833 
Not  available  after  judgment,  833 
Weight  of  authority,  834 
Whether  it  may  be  taken  advantage  of 

by  the  adverse  party,  832 
Whether  the  court  will  refuse  to  enter- 
tain the  proceedings,  832 
Champerty  and  maintenance  to  an  action 
upon  a  contract  : 
Contingent  fees,  824 
Champerty  as  a  defense  to  an  action  upon  a 
contract,  822 
Attorney  and  client,  824 
Construction  of  contracts  by  federal 

courts,  824 
Executed,  822 
Executory,  822 

Illustrations    of    agreement  held  not 
champertous  between  attorney  and 
client,  825 
Illustrations  of  champertous  agreement 

between  attorney  and  client,  825 
Judicial  notice,  824 

States  in  which  the  doctrine  as  affect- 
ing contracts  is  recognized,  823 
The  doctrine  not  recognized,  824 
Interest  in  suit,  820 
Landlord  and  tenant,  820 
Maintenance  classified,  816 
Maintenance  defined.  815 
Master  and  servant,  821 
Modern  doctrine,  81S 
Mortgagee,  820 
Origin  of  the  doctrine,  818 
Pending  action  not  necessary,  817 
Poor  person,  821 

Real  property,  see  tv/Va,  Buying  AND  SELLING 

Pretended  Titles. 
Relationship,  820 
Statutory  definition,  817 
Titles,  see  infra,  Buying  and  Selling  Pre- 
tended Titles. 
United  States  : 

Prosecuting  claims  against  government, 
828 
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CHAMPERTY,  etc.,  cont'd. 
Vendor  and  purchaser,  821 
Warranty,  821 

CHANCE,  845 

Accident  distinguished  from,  845 
Chance  verdict,  846 
Quotient  verdict,  846 

CHANCELLOR,  847 

CHANCE  MEDLEY,  846 

CHANCERY,  847 

CHANGE,  847 

CHANGE  OP  NAME,  848 

CHANNEL,  848 

CHARACTER  IN  EVIDENCE,  850 

Admissibility,  see  infra,  Civil  ACTIONS ; 

Criminal  Prosecutions;  Presumptions; 

Trait  Involved  ;  Witnesses. 
Adultery,  863 
Argument  of  counsel  : 

Comments  by  prosecution  on  failure  to 
produce  evidence,  871 
Arson,  862 

Action  upon  insurance  policy,  862 

Civil  action  to  recover  damages  for  burn* 
ing  property,  862 

Trait  involved,  856 
Assault  : 

Indecent  assault,  878 
Assault  and  battery,  874 
Breach  of  promise,  86o,  865 
Burglary  : 

Trait  involved,  S56 
Case,  883 

Character  synonymous  with  reputation,  852 
Chastity  (see  also  infra.  Rape  ;  Seduction): 

Criminal  conversation,  865 

Presumption  as  to  character  of  prosecu- 
trix. 853 

Witnesses,  859 
Civil  actions  (see  also  infra,  Arson  ;  Breach 
of  Promise  ;  Criminal  Prosecution  ; 
Divorce  ;  Fraud  ;  Libel  and  Slander; 
Malicious  Prosecution  ;  Seduction  ; 
Wills),  861 

Amount  of  damages  not  dependent  upon 
character,  861 

Character  of  defendant,  866 

Evidence  of  character  generally  inadmis- 
sible in  civil  actions,  866 

Examples,  861 

Moral  delinquency,  863 

Period  to  which  evidence  should  relate, 
860 

When  character  is  put  in  issue,  864 
Considered  with  other  evidence,  869 
Contributory  negligence,  862 
Criminal  prosecutions  : 

Character    of  defendant  (see   also  infra. 
Homicide),  854,  866 
Actual   character  and  not  reputation 

meant,  871 
Admissible  as  to  intention,  867 
Capital  cases,  866 

Character  of  female  seduced  is  in  is- 
sue, 871 
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CHARACTER  IN  EVIDENCE,  cont'd. 
Criminal  prosecutions,  cont'd. 
Character  of  defendant ,  cont'd. 

Character  of  other  persons  than  de- 
fendant, 871 
Character  of  prosecutrix  in  rape,  871 
Chastity,  871 

Comments  of  prosecution  on  failure  to 
produce  evidence  of  good  character, 
871 

Defendant  may  always  put  his  charac- 
ter in  issue,  866 

Defendant  only  can  put  his  character 
in  issue,  854 

Degree  of  guilt,  870 

Effect  of  failure  to  offer  evidence  of 
good  character,  870 

Evidence  admissible  after  certain  other 
evidence  is  introduced,  855 

Evidence  of  an  impeached  witness 
overcome  by  character  evidence,  869 

Examples,  855 

Good  character  alone  cannot  acquit,  870 
Grade  of  crime,  870 
Guilt  doubtful,  868 

Inmates  and  frequenters  of  houses  of 

ill  fame,  874 
Keeper  of  house  of  ill  fame,  855 
Mitigation  of  punishment,  866 
No  inferences  of  guilt  from  failure  to 

offer  evidence  of  good  character,  870 
Not  conclusively  presumed  good,  855 
Presumption  that  defendant  is  a  per- 
son of  good  character,  654 
Prosecutor  in  assault  and  battery,  874 
Reasonable  doubt  raised  by  evidence 

of  character,  867 
To  rebut  presumption  from  possession 

of  stolen  goods,  869 
Unchaste  character  of  prosecutrix  is  no 

defense,  871 
Weight  of  evidence  a  question  for  jury, 

868 

Defendant,  see  infra,  CRIMINAL  PROSECU- 
TIONS. 

Definition,  851 

Degree  of  guilt,  870 

District  attorney  : 

Comments  by  prosecution  on  failure  to 
produce  evidence,  871 

Divorce,  862 

Defense  of  plaintiff,  862 
Example,  862,  863 

General    reputation    is  inadmissible  to 
sustain  or  rebut  chargeof  adultery,  863 
Drunkenness  : 

Witnesses,  859 
Embezzlement,  863 
Fellow-servants,  862 
Fraud,  863 

Action  of  devisavit  vel  non,  864 

Charge  of  fraud  does  not  involve  char- 
acter, 863 

Embezzlement,  863 

Evidence  sometimes  admissible,  864 

Examples,  863,  864 

In  general,  863 

Wills,  864 

General  reputation  only  admissible,  877 
General  rules  as  to  admissibility,  852 
Good  character,  see  infra,  Criminal  Prose- 
cutions. 
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CHARACTER  IN  EVIDENCE,  cont'd. 
Good  character  presumed,  852 
Grade  of  crime,  870 
Hearsay  evidence,  881 
Homicide,  S62 

Character  of  deceased,  853 
Character  of  deceased  in  homicide,  S72 

Character  of  deceased  must  be  known 

to  defendant,  873 
Evidence  inadmissible,  872 
Exceptions  to  general  rule,  872 
Generally  inadmissible,  872 
Grade  of  homicide,  873 
Presumption  of   knowledge  of  char- 
acter, 874 
Question  of  law,  873 
When  admissible,  872 
Evidence  of  deceased's  character,  878 
Knowledge  by  defendant  of  violent  acts 

of  deceased,  877 
Trait  involved,  857 
House  of  ill  fame  : 

Inmates  and  frequenters  of  houses  of  ill 

fame,  874 
Keeper  of  house  of  ill  fame,  855 
How  proved,  875 

Acquaintance  from  childhood,  880 
Assault  with  intent  to  kill,  877 
Associates,  880 

Character  at  former  residence,  884 
Discretion  of  court  as  to  time  and  place, 

883 

Examples,  875,  877 

General  reputation  only  admissible,  875 
Habit,  876 

Hearsay  evidence,  881 
Homicide,  877,  878 
Illustrations,  876 
Imprisonment,  876 
Indecent  assault,  876 
Individual  opinion,  881 
In  general,  875 

Knowledge  derived  from  rumor,  882 
Knowledge  of  witness,  879 
Larceny,  876 

Lewd  conduct  of  accused,  878 

Libel  and  slander,  878,  879 

Malicious  prosecution,  878 

Murder,  877 

Negative  evidence,  882 

Neighborhood  defined,  884 

Particular  acts  of  unchastity,  877 

Particular  acts  or  specific  facts,  875 

Personal  acquaintance  unnecessary,  882 

Personal  knowledge  of  witness,  879 

Place,  883 

Positions  of  trust,  876 

Prior  reputation  is  less  weighty,  885 

Prosecutrix  in  rape,  878 

Rape,  878 

Reasons  for  the  rule,  879 
Restrictions  as  to  time  and  place,  883 
Rumor  inadmissible,  879 
Seduction,  877 
Statement  of  the  rule,  875 
Stranger  sent  into  neighborhood,  882 
Time,  883 

Time  necessary  to  acquire  knowledge, 
884 

Violent  acts  of  deceased  known  to  de- 
fendant, 877 
Who  may  testify,  880 
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CHARACTER  IN  EVIDENCE,  cont'd. 
How  proved,  cont'd. 
Witnesses,  877 

Written  declarations  inadmissible,  879 
Intention,  867 

Knowledge  by  the  defendant  of  violent  acts 

of  the  deceased,  877 
Knowledge  of  witness  as  to  character,  879, 

880 
Larceny  : 

Trait  involved,  856 
Libel  and  slander,  865 

Period  to  which  evidence  should  relate, 
860 

Rumor,  879 

Trait  involved,  857 
Malicious  prosecutions,  857,  860,  866 

Trait  involved,  857 
Malpractice,  86i 
Master  and  servant,  862 
Mitigation  of  punishment,  870 
Moral  character,  851 

Witnesses,  858 
Murder,  see  infra.  Homicide. 
Negative  evidence,  882 
Negligence,  862 
Neighborhood,  882,  884 
Period  to  which  evidence  should  relate,  860 
Perjury  : 

Trait  involved,  857 
Personal  acquaintance,  882 
Possession  of  stolen  goods,  869 
Presumptions,  852 

Character  of  deceased  in  homicide,  853 

Chastity,  853 

Defendant  in  criminal  prosecution,  854 
Defendant  only  can  put  his  character  in 

issue,  854 

Good  character  is  presumed  in  civil  ac- 
tions, 852 
Prosecutrix  in  rape  or  seduction,  853 
To  rebut  presumption  from  possession  of 

stolen  goods,  869 
Witnesses,  854 
Putting  character  in  evidence,  865 
Questions  of  law  and  fact : 

Weight  of  evidence  as  to  character,  868 
Rape  859 

Character  of  prosecutrix,  871,  879 
Lewd  conduct  of  accused,  878 
Presumption  as  to  character  of  prosecu- 
trix, 853 
Reasonable  doubt  : 

Reasonable  doubt  raised  by  evidence  of 
character,  867 
Reputation,  875 

Reputation  distinguished  from  character, 

852 

Residence,  884 

Rumor,  879,  882 

Seduction,  865 

Character  of  father  and  family,  865 
Character  of  husband  not  in  issue,  865 
Character  of  prosecutrix,  871 
Character  of  the  woman  is  in  issue,  865 
In  civil  cases,  877 
In  criminal  prosecutions,  878 
Particular  acts  of  unchaste  conduct,  877 
Period  to  which  evidence  should  relate, 
860 

Presumption  as  to  character  of  prosecu- 
trix, 853 
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CHARACTER  IN  EVIDENCE,  cont'd. 
Seduction,  cont'd. 

Trait  involved,  857 
Soldier,  857 
Stranger,  882 
Time,  883 

Time  necessary, 884 

Time  to  which  evidence  should  relate,  860 
Trait  involved  (see  also  infra,  Witnesses), 

855 
Arson,  856 
Burglary,  S56 
Homicide,  857 
Larceny,  856 
Libel  and  slander,  857 
Malicious  prosecution,  857 
Peace  and  quiet,  856 
Perjury,  857 
Rape,  857 

Reputation  as  a  soldier,  857 

Restriction  as  to  trait  involved,  856 

Seduction,  857 

The  general  rule,  855 

When  personal  violence  is  an  element, 

857 
Wills,  864 
Witnesses,  857,  874 

Character  of  witness  at  time  of  trial  ad- 
missible, 861 
Character  of  witness  is  in  issue,  874 
Chastity,  859 

Chastity  of  male  witness,  859 
Drunkenness,  859 

Evidence  confined  to  truth  and  veracity, 

857 

General  moral  character,  858 

Good  character  presumed,  852 

Impeaching  one's  own  witness,  874 

Malicious  prosecution,  860 

Mere  conflict  of  evidence  is  not  an  attack 

on  character  of  witness,  854 
Particular  acts,  871 

Particular  traits  other  than   truth  and 

veracity,  859 
Party  as  witness,  875 

Period  to  which  evidence  should  relate, 

860 
Rape, 859 
Seduction,  860 
Statutes,  858 
Truth  and  veracity,  857 
Unchastity  of  a  witness  cannot  be  shown 

as  to  credibility,  859 

CHARCOAL,  885 

CHARGE  (see  also  Carriers  of  Goods),  885 
Accusation,  890 
Advancements,  889 
Charge  to  the  jury,  890 
Charging  lien,  891 
Charging  part  of  a  bill,  891 
Commission  merchants,  886 
Commissions,  886 
Confession  of  judgment,  887 
Crime,  890 
Criminal  law,  890 
Custody,  889 
Debt,  887 

Debts  of  decedents,  886,  887 
Equity  pleadings,  891 
Frauds,  statute  of,  889 
Garnishment,  886 
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CHARGE,  cont'd. 
Instructions,  890 
Judgment,  887 
Lawful  charges,  887 
Legacies,  887 
Liability,  886 
Lien,  888 

Married  women,  887 
Mortgages,  887,  888 
Personal  charge,  888 
Poor  and  poor  laws,  888 
Redemption,  887 
Revenue  laws,  8S6 
Special  assessments,  887 
Tickets  and  fares,  889 
Usury,  886 

CHARGEABLE,  891 
CHARGES  D'AFFAIRES,  892 
CHARIOT,  892 

CHARITIES  AND  TRUSTS  FOR  CHARI- 
TABLE USES,  893 
Accumulation,  904 

Application,  see  infra,  Cy  Pres  Doctrine. 
Apprentices,  930 
Attorney-general,  901 

Beneficiaries  (see  also  infra,  Public  Char- 
ity as  Distinguished  from  Private 
Charity),  913 
Entire  failure  of  beneficiaries,  916 
Pecuniary  compensation  from  beneficia- 
ries as  affecting  charities,  897 
Uncertainty,  905,  916 
Alabama,  906 

A  necessary  characteristic,  905 
Ascertaining    beneficiary  imperfectly 

described,  918 
Beneficiary  need  not  exist  at  time  of 

donor's  death,  917 
Bequest  to  a  corporation  not  in  esse,  918 
California,  906 

Charitable  bequests  held  void,  905 
Charities  held  valid,  906 
Connecticut,  906 

Corporations  as  beneficiaries,  918 
Degree  of  uncertainty,  905 
Delaware,  907 

Doctrines  in  the  various  jurisdictions 

stated,  905 
England,  906 
Georgia,  907 
Illinois,  907 

Imperfect  description,  918 
Incorporated  associations  as  beneficia- 
ries, 918 

Indefiniteness  as  to  beneficiaries  essen- 
tial, 905 

Intention  to  aid  existing  institutions, 

917 
Iowa,  907 
Kentucky,  907 
Louisiana,  908 
Maine,  908 
Maryland,  908 
Massachusetts,  909 
Michigan,  909 
Minnesota,  909 
Missouri,  909 
Mortmain,  918,  919 
Must  be  no  prior  gift,  917 
Naming,  917 
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CHARITIES  AND  TRUSTS,  ETC.,  cont'd. 
Beneficiaries,  cont'd. 
Uncertainty,  tout' J. 
New  Hampshire,  909 
New  Jersey,  910 
New  York,  910 

No  donee  is  necessary  in  case  of  dedi- 
cation of  property,  617 
North  Carolina,  911 
Ohio,  911 
Oregon, 909 

Particularity  as  to  description,  917 

Pennsylvania,  911 
Rhode  Island,  909 
South  Carolina,  911 

Statutes  restraining  devises  to  charity, 
919 

Sufficient  if  language  indicates  bene- 
ficiary with  certainty,  917 
Tennessee,  911 
Uncertain  beneficiaries,  905 
Valid  or  void  for  uncertainty,  905,  912 
Vermont,  909 
Virginia,  612 
West  Virginia,  912 
Wisconsin,  912 
Cemeteries,  934 
Certainty  : 

In  the  beneficiaries,  905,  915 
In  the  objects  of  the  trust,  915 
In  the  trust  property,  915 
Change  in  laws,  935 

Character  of  charitable  uses,  see  infra,  Stat- 
ute of  Elizabeth. 
Charitable  trusts  as  distinguished  from  other 
trusts,  902 
In  general,  902 
Rule  against  perpetuities,  902 

A  devise  to  one  charity,  to  take  effect 
in  derogation  of  another  charity,  904 
Definition  of  perpetuity,  902 
Gift  conditioned  upon  future  uncertain 

event,  903 
Gift  to  take  effect  on  future  event,  903 
In  what  sense  charitable  trusts  within 
rule,  902 

Not  within  constitutional  or  statutory 
regulations  as  to  perpetuities,  902 

Not  within  the  rule  against  perpetui- 
ties, 902 

Property  given  to  charity  on  remote 

contingency  after  prior  gift,  904 
Remote  limitation  after  preceding  gift 

to  charity,  904 
Trusts  for  accumulation,  904 
Uncertainty  of  beneficiaries,  905 
Alabama,  906 

A  necessary  characteristic,  905 
California,  906 

Charitable  bequests  held  void,  906- 
Charities  held  valid,  906 
Connecticut,  906 
Degree  of  uncertainty,  905 
Delaware,  907 

Doctrines  in  the  various  jurisdictions 

stated,  905 
England,  906 
Georgia,  907 
Illinois,  907 

Indefiniteness  as  to  benefic.aries  essen- 
tial, 905 
Iowa,  907 
Kentucky,  907 
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CHARITIES  AND  TRUSTS,  ETC.,  cont'd. 
Charitable  trusts,  etc  ,  cont'd. 
Uncertainty,  etc  ,  cont'd. 

Louisiana,  908 

Maine,  908 

Maryland,  908 

Massachusetts,  909 

Michigan,  909 

Minnesota,  909 

Missouri,  909 

New  Hampshire,  909 

New  Jersey,  910 

New  York,  910 

North  Carolina,  911 

Ohio,  911 

Oregon,  909 

Pennsylvania,  911 

Rhode  Island,  909 

South  Carolina,  911 

Tennessee,  911 

Uncertain  beneficiaries,  905 

Valid  or  void  for  uncertainty,  905,  912 

Vermont,  909 

Virginia,  912 

West  Virginia,  912 

Wisconsin,  912 
Churches,  see  infra,  RELIGIOUS  SOCIETIES. 
Class,  895 

Common  law  (see  also  infra.  Statute  of 

Elizabeth),  897 
Compensation  from  beneficiaries,  897 
Conditions,  913 

Conditions  not  complied  with  in  a  rea- 
sonable time,  914 

Conditions  not  favored,  914 

Effect,  913,  914 

Whether  condition  or  limitation  in  trust, 
914 

Construction  favorable  to  charitable  trusts, 

897 

Contracts    inconsistent    with    scheme  of 

donor,  923 
Corporations  : 

Corporation  as  beneficiary,  918 

Corporations  as  trustees,  923 
Courts,  see  infra,  Cy  Pres  DOCTRINE. 
Cruelty  to  animals : 

Prevention  of  cruelty  to  animals,  933 
Cy  pres,  896 

Cy  pres  doctrine,  896,  916,  936 
Charities  for  illegal  objects,  93 
Cy  pres  application,  936a 
Doctrine  in  England  and  Canada,  936 

Bequest   to   particular  object   not  in 

existence,  90 
Canada,  941 

Charity  for  several  d:stinct  objects,  one 
of  which  fails,  939 

Cy  pres  application  of  surplus  and  ac- 
cumulated funds,  941 

Discretion  of  court,  937 

Fulfilment,  940 

General  charitable  objects, future  power 
of  appointment  not  exercised,  938 

General  charities  without  trustees,  936 

Gift  to  trustees  without  power  of  ap- 
pointment, 938 

Jurisdiction,  937 

Personal  fund  attached  to  devise  void 

under  the  statute  of  mortmain,  938 
Residuary  bequest  to  charity,  939 
Statute  of  mortmain,  938 
Trustees  must  be  interposed,  937 
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CHARITIES  AND  TRUSTS,  ETC.,  cont'd. 
Cy  pres  doctrine,  cont'd. 

Doctrine  in  England  and  Canada,  cont'd. 
When  bequest  to  particular  charities 
fails,  939 

When  court  will  administer  cy  pres  in  the 
exercise  of  its  equitable  jurisdiction, 
937 

^here  fund  is  settled  upon  several 
distinct  objects,  939 
In  the  United  States,  942 

Adopted  so  far  as  not  prerogative,  942 

Cannot  be  invoked  when  founder's 
scheme  practicable,  942 

Doctrine  as  it  exists  in  England  re- 
jected, 942 

Doctrine  rejected  in  tolo,  942 

Generally,  942 

Legislation    recognizing  cy  pres  doc- 
trine, 943 
States  adopting  the  doctrine,  942 
Stated  generally,  936 
Deaf  and  dumb  persons,  930 
Deeds,  912 

Denned  with  reference  to  statute  43  Eliza- 
beth, 895 

Education,  929 
Apprentices,  930 

Children  of  particular  locality,  929 
Deaf  and  dumb  persons,  930 
Education  of  theological  students,  937 
Education  of  the  poor,  930 
Private  institutions,  930 
Prizes,  930 
Professorships,  930 
Public  libraries,  930 
Public  or  free  schools,  929 
Scholarships,  930 
Statute  of  Elizabeth,  929 
Eleemosynary,  895 

Enumeration  of  charitable  purposes,  925 
Enumeration  of  charitable  uses,  897,  899 
Equitable  jurisdiction,  see  infra,  Cy  Pres 

Doctrine  ;  Statute  of  Elizabeth. 
Executors  and  administrators  : 

Effect  of  death  of  executor  with  mere 
power  of  appointment,  924 
Exemptions  from  taxation,  916 
Illegal  objects,  936 
Fires,  933 

Foreign  charities,  924 
Highways,  933 
Hospitals,  932 

Illegal  objects  (see  also  infra,  Cy  Pres 
Doctrine)  : 

Bequest  to  particular  object  not  in  ex- 
istence, 940 

Canada, 941 

Charity  for  several  distinct  objects,  one 
of  which  fails,  939 

Cy  pres  application  of  surplus  and  accu- 
mulated funds,  941 

Discretion  of  court,  937 

Fulfilment,  940 

General  charitable  objects,  future  power 
of  appointment  not  exercised,  938 

General  charities  without  trustees,  936 

Gifts  to  trustees  without  power  of  ap- 
pointment, 938 

Jurisdiction,  937 

Personal  fund  attached  to  devise  void 
under  the  statute  of  mortmain,  938 
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CHARITIES  AND  TRUSTS,  ETC.,  cont'd. 
Illegal  objects,  cont'd. 

Residuary  bequest  to  charity,  939 
Statute  of  mortmain,  938 
Trustees  must  be  interposed,  937 
When    bequest    to   particular  charities 
fails,  939 

When  court  will  administer  fund  cy  pres 
in  the  exercise  of  its  equitable  juris- 
diction, 937 
Where  fund  is  settled  upon  several  dis- 
tinct objects,  939 
Indefiniteness  of  object,  913 
Jurisdiction  : 

Foreign  charities,  924 
Jurisdiction  of  chancery,  898 
King's  prerogative,  900,  901 
Legislative  control,  916 

Liberal  construction  in  favor  of  charitable 

trusts,  897 
Masons,  896,  918,  919 
Masses,  927 
Missions,  926 
Misuser,  915,  921 
Monuments,  933 
Mortmain,  917,  919 
Municipal  corporations,  922 
Municipal  purposes,  933 
Negligence,  923 
Nonuser,  915 

Officers  and  agents  of  corporations,  923 
Orphans,  931 

Partly  void,  partly  valid,  915 
Perpetuities,  896,  902 

A  devise  to  one  charity,  to  take  effect  in 

derogation  of  another  charity,  904 
Definition  of  perpetuity,  902 
Gift  conditioned  upon  future  uncertain 
event,  903 

Gift  to   take    effect    on    future  event, 

903 

In  what  sense  charitable  trusts  without 
rule,  902 

Not    within   constitutional  or  statutory 

regulations  as  to  perpetuities,  902. 
Not  within  the  rule  against  perpetuities, 

902 

Property  given  to  charity  on  remote  con- 
tingency after  prior  gift,  904 

Remote  limitation  after  preceding  gift  to 
charity,  904 

Rule  against  perpetuities,  902 

Trusts  for  accumulation,  904 
Poor,  931 

Education  of  the  poor,  930 

Examples  of  trusts  for  the  poor  and  un- 
fortunate, 833 

Poor  of  certain  localities,  931 

Poor  of  church,  931,  932 

Poor  of  secret  society,  931 

Poor  relations,  932 

Statute  of  Elizabeth,  931 

Widows,  spinsters,  and  orphans,  931 
Prerogative  power,  901 

Prerogative  power  does  not  exist  in  the 

United  States,  901 
Private  charities,  895 
Public  charge,  895 

Public    charity    distinguished    from  private 

charity,  895 
Bequests  for  benefit  of  defined  persons, 

896 
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Charities  and  Trusts,  etc. 


CHARITIES  AM)  TRUSTS,  ETC.  cont'd. 
Public  charity,  etc.,  cont'd. 

Charitable  and  public  use  synonymous, 

895 

Charitable  use  must  be  for  general  pub- 
lic, 895 

Designation  of  class  sufficient,  895 

Fraternities,  896 

Gifts  to  private  societies,  896 

Gifts  to  religious  organizations,  896 

Masonic  lodges,  896 

Need  not  be  open  to  all,  S95 

Orders,  896 

Public  character  of  charitable  use,  895 
Purpose  and  not  method  of  administra* 

tion  determines  character,  895. 
Rule  against  perpetuities,  896 
So-called  private  charities,  895 
Public  works,  933 
Purely  public  charity,  916 
Purposes  held  charitable,  925,  929,  933 
Abolition  of  slavery,  933 
Apprentices,  930 

Bequest  for  erection  of  a  monument,  934 
Bequest  to  bring  about  a  change  in  ex- 

isting  laws,  935 
Charitable  homes,  932 
Charity  in  general,  933 
Children  of  particular  locality,  929 
Cruelty  to  animals,  933 
Deaf  and  dumb  persons,  930 
Education  of  theological  students,  926 
Education  of  the  poor,  930 
Examples  of  works  of  public  and  general 

utility,  held  to  be  charitable  uses,  933 
Fires,  933 

Founding  and  maintenance  of  hospitals 
and  charitable  institutions,  932 

General  charities,  933 

Highways,  933 

Hospitals,  932 

Imprisoned  debtors,  933 

In  general,  925 

Intoxicating  liquors,  933 

Maintenance  and  support  of  religion,  925 
Bequest  for  masses  failing  for  lack  of 

beneficiary,  928 
Bequest  for  masses  invalid  as  gift  or 
trust,  928 

Bequest  to  specific  person  for  masses 
valid,  928 

Circulation  of  religious  literature,  926 
Erection  and  maintenance  of  churches, 
296 

General  religious  purposes,  927 
In  general,  925 

Maintenance  of  preaching,  926 
Poor  of  church,  931 

Property  rights  upon  church  schism, 
925 

Repair  of  churches,  925 

Saying  of  masses  for  the  souls  of  the 
dead,  927 

Spread  of  gospel,  927 

Sunday  school,  926 

Superstitious  use,  927 

Support  of  clergy,  927 

Support  of  denominations  and  organi- 
zations, 926 
Miscellaneous  charities,  933 
Municipal  purposes,  933 
Private  institutions,  930 
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CHARITIES  AND  TRUSTS,  ETC.  cont'd. 
Purposes  held  charitable,  cont'd. 
Prizes,  930 
Professorships,  930 
Public  institutions,  933 
Public  libraries,  930 
Public  or  free  schools,  929 
Belief  for  the  poor,  931 

Education  of  the  poor,  930 

Examples  of  trusts  for  the  poor  and 
unfortunate,  933 

Poor  of  certain  locality,  931 

Poor  of  church,  931,  932 

Poor  of  secret  society,  931 

Poor  relations,  932 

Statute  of  Elizabeth,  931 

Widows,  spinsters,  and  orphans,  931 
Repair  of  highway  and  bridges,  933 
Scholarships,  930 
Statute  of  Elizabeth,  929 
Works  of  public  and  general  utility,  933 
Purposes  held  not  charitable  : 

A  gift  for  the  encouragement  of  a  mere 

sport,  935 
Examples,  933,  936 

Perpetual  trusts  for  the  care  of  private 

tombs,  933 
Protecting  criminals  from  punishment, 

936 

Trusts  subversive  of  morality  and  re- 
ligion, 935 

Trust  to  keep  churchyard,  934 
Real  property,  see  infra,  PERPETUITIES. 
Relations,  932 

Release  of  imprisoned  debtors,  933 
Eeligious  societies,  896,  918,  919 
Poor  of  church,  931 

Whether  the  maintenance  and  advancement 
of  religion  are  deemed  to  be  charitable 
uses,  925 

Bequest  for  masses  failing  for  lack  of 

beneficiary,  928 
Bequest  for  masses  invalid  as  gift  or 

trust,  928 

Bequest  to  specific  persons  for  masses 
valid,  928 

Circulation  of  religious  literature,  926 
Erection  and  maintenance  of  churches, 

926 

General  religious  purposes,  927 
In  general,  925 

Maintenance  of  preaching,  926 
Property  rights  upon  church  schism, 

925 

Repair  of  churches,  925 

Saying  of  masses  for  the  souls  of  the 

dead,  927 
Spread  of  gospel,  927 
Sunday  school,  926 
Superstitious  use,  927 
Support  of  clergy,  927 
Support  of  denominations  and  organi- 
zations, 926 
Remainders ,  see  infra,  PERPETUITIES. 
Repair  of  churches,  925 
Restraints  upon  beneficiaries  and  donors, 
919 

Sale  of  estate,  914 

Authority  of  court  of  chancery,  914 
In  England,  914 
In  United  States,  915 
Selling  and  charging  trust  estate,  914 
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Charities  and  Trusts,  etc. 


CHARITIES  AND  TRUSTS,  ETC.  cont'd. 
Schism,  925 
Scholarships,  930 
Secret  trusts,  912 
Slavery  : 

Abolition  of  slavery,  933 
Societies  and  clubs,  896,  91S,  919,  923 
Societies  as  trustees,  923 
Statute  of  Elizabeth  : 
Contents  of  statute,  897 

Cases    declaring    equity  jurisdiction 

'ounded  on  statute,  898 
Thancery  jurisdiction  is  independent 

of  statute,  898 
Construction  of  the  statute,  899 
Enumeration  of  charitable  uses,  897 
General  statement  of  the  significance 

and  effect  of  statute,  899 
Its  relation  to  the  common  law,  897 
Jurisdiction  of  equity  does  not  depend 

upon  the  statute  of  Elizabeth,  898 
Principles  developed  in  England  under 

statute  approved,  900 
Provision    for   proper   application  of 

charities,  897 
Status  of  statute  in  the  United  States, 
899 

Status  of  statute  undetermined  in  some 

states,  900 
Statute  created  no  new  jurisdiction  but 

provided  ancillary  remedy,  899 
Statute  recognized  as  part  of  common 

law,  899 
Statute  re-enacted,  900 
Statute  rejected  in  some  states,  900 
Statute's    enumeration   of  charitable 

purposes  a  test,  899 
True  significance  of  statute,  899 
Enumeration  of  charitable  purposes,  925 
Statutes  of  mortmain,  919 
Statutes  of  the  United  States,  899,  900 
Statutes  restraining  devises  to  charity,  919 
Sunday-school,  926 
Superstitious  use,  927 

Surplus   and  accumulated  funds,  see  Cy 

Pres  Doctrine. 
Taxation,  916 
Tombs,  934 

Trustees  (see  also  infra,   Cy   Pres  Doc- 
trine), 920 
Absence  of  trustees,  901 
Action  by  attorney-general,  901 
Contracts  inconsistent  with    scheme  of 

donor,  922 
Corporations  as  trustees,  922 
Court  must  consent  to   substitution  of 

trustee,  921 
Discretion  as  to  two  objects,  one  illegal, 
921 

Effect  of  death  of  executors  with  mere 

power  of  appointment,  924 
Foreign  charities,  924,  925 
Liability  or  negligence  of  agents,  923 
Misapplication  of  funds,  921 
Misuser,  918 

Municipal  corporations  as  trustees,  922 
No  failure  for  want  of  trustee,  920 
Officers  of  unincorporated  societies,  923 
Power  of  revocation  reserved  by  donor, 
821 

Prerogative  power  does  not  exist  in  the 
United  States,  901 
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CHARITIES  AND  TRUSTS,  ETC.  cont'd. 
Trustees,  cont'd. 

Prerogative   power  in   the   absence  of 

trustees,  901 
Restraint  upon,  921 
Servants'  negligence,  923 
Statute  of  limitation  no  bar,  921 
Trustee  cannot  terminate  the  trust,  921 
Trustees'  application  of  the  fu-nd  resorted 

to  where  instrument  ambiguous,  924 
Unincorporated  associations  as  trustees, 

923 

Trust  estate,  912 

Conditions  and  their  effect,  913 

Conditions,  913 

Conditions    not   complied    with   in  a 

reasonable  time,  914 
Conditions  not  favored,  914 
Effect,  913,  914 

Whether    condition   or   limitation  in 
trust,  914 
Deed,  912 

Expression  held  sufficient  to  create  chari- 
table trust,  913 

How  created,  912 

lndefiniteness  of  object,  913 

Necessity  of  the  word  "charity"  in  the 
creation  of  a  trust,  912 

Other  expressions  held  insufficient,  913 

Sale,  914 

Authority  of  court  of  chancery,  914 
In  England,  914 
In  United  States,  915 
Selling  and  charging  trust  estate,  914 
Secret  trusts,  912 

Trustees  vested  with  option  as  to  chari- 
table or  non-charitable  application,  913 
Will,  912 

Words  joined  with  "charitable  "  held  de» 
scriptive,  913 
Trust  property,  915 
Certainty,  915 

Entire  failure  of  beneficiaries,  916 

Fund  given  partly  on  void,  partly  on 

valid,  trust,  915 
Legislative  control,  916 
Misuser,  915 
Nonuser,  915 
Taxation,  916 
Trusts  (see  also  infra.  Charitable  Trusts 

as  Dis  tinguished  from  OtherTrusts): 
Conditions,  913 

Conditions  not  complied  with  in  a  rea- 
sonable time,  914 

Conditions  not  favored,  914 

Effect,  913,  914 

Whether   condition  or   limitation  in 
trust,  914 
How  created,  912 

Necessity  of  the  word  "  charitable  "  or 
"  charity,"  912,  913 
lndefiniteness  of  object,  913 
Uncertainty  of  beneficiaries ,   see  infra, 

Beneficiaries. 
Trusts  for  accumulation,  904 
Uncertainty    of    beneficiaries ,    see  infra. 

Charitable  Trusts  as  Distinguished 

from  Other  Trusts. 
Unincorporated  associations,  918,  919 
Unincorporated  associations  as  trustees, 923 
Widows,  931 
Wills,  912 
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CHARITY  : 

Definition,  894 

Trusts  to  maintain  monuments,  790 
CHART,  943 

CHARTER  PARTY,  944 

CHA  R  TERS  (see  also  By-Laws),  943 
CHASE,  944 
CHASTE,  944 

CHASTITY  (see  also  Character  in  Evi- 
dence), 944 

CHATTEL  MORTGAGES,  945 

Acceptance,  see  infra,  DELIVERY  AND  AC- 
CEPTANCE. 
Accounts,  976 
Acknowledgment  : 

Absence  of  acknowledgment  not  cured  by 

recording,  972 
Before  whom  acknowledged,  971 
Compliance  with  statutory  form,  972 
Effect  of  defective  acknowledgment  as  to 
parties  and  third  persons  with  notice, 
973 

In  derogation  of  the  common  law,  971 
Not  a  prerequisite  to  recording,  972 
Partnership,  972 

Party  before  whom  acknowledged  must 
be  disinterested,  971 

Possession  by  mortgagee,  973 
Acquisition,  979,  980 
Actions,  see  infra,  Rights  of  Action. 
Advances,  see  infra,  Future  Advances. 
Affidavit,  973 

Antedating  the  mortgage,  974 

Consideration,  973 

Description  of  parties,  973 

Effect  of  absence  of  affidavit,  973 

Illustrations,  973,  974 

Insufficiency  of  affidavit,  973 

Necessity,  973 

Parol  evidence,  974 

Renewal,  1012 

Signing,  974 

Statutes,  973 
After  acquired  property,  see  infra,  FUTURE 

Acquired  Property. 
Agency  : 

Acceptance  and  delivery,  971 

Agent  as  mortgagor,  955 

Mortgagor  as  agent  of  mortgagee,  995 
All,  962 
Animals,  977 

Description  of  animals,  958 

Examples,  977,  978 

Increase  of  animals,  977 
Assigrments,  1018 

Assignment  of  mortgage  lien,  1018 

Mortgage  note  not  negotiable,  1018 

Receivers,  1019 

Unrecorded  mortgage,  1018 

What  passes  by  assignment,  1018 
Assignments  for  benefit  of  creditors,  950,  1018 

Chattel  mortgage  distinguished  from  as- 
signment for  benefit  of  creditors,  950 
Attachment,  999,  1000 

Equity  of  redemption,  1017 
Attorneys'  fees,  1007 
Badge  of  fraud,  987,  1016 
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CHATTEL  MORTGAGES,  cont'd. 

Bill  in  equity: 

Equity  of  redemption,  1003 
Foreclosed  chattel  mortgage,  1007 

Bill  of  sale  : 

When  hill  of  sale  regarded  as  mortgage,  951, 

953 
At  law,  952 

Bill  of  sale  providing  for  redemption, 
953 

Declaration  of  the  parties,  953 
Evidence  necessary  to  convert  bill  of 

sale  into  mortgage,  953 
Fraud, 953 
Illustrations,  952 
Intention,  953 

May  be  shown  by  parol  to  be  mort- 
gage, 951 
Mistake,  953 

Modification  by  subsequent  agreement, 
953 

Mortgage  as  bill  of  sale,  952 
Parol  evidence,  951,  952 
Rights  of  third  parties,  952 
Rule  in  equity,  951 

When  the  question  is  for  the  court  and 
when  for  the  jury,  953 
Bona  fide  purchasers  (see  also  infra.  Subse- 
quent Mortgages),  1013 
Actual  notice  of  unrecorded  mortgage, 
1014 

Assumption  of  prior  mortgage,  1014 
Definition,  1013 
Estoppel,  1014 
Notice,  1014 

Right  to  attack  the  mortgage,  1014 
When  mortgage  is  void  between  the  par- 
ties, 1014 
Withdrawal  of  mortgage,  1014 

Book  debts,  961 

Car-trust  lease,  747 

Cattle,  958 

Certificate  of  record,  1013 

Chattel  mortgage  distinguished  from  as- 
signment for  benefit  of  creditors,  950 

Chattel  mortgage  distinguished  from 
pledge,  950 

Condition  : 

Debt  described  in  the  condition  will  con- 
trol if  it  differs  from  the  consideration, 
968 

Scope  of  condition,  968 
Conditional  sale  distinguished  from,  950 
Conditional  sales  : 

Conditional  vendee  as  mortgagor,  955 
Conflict  of  laws,  see  infra,  Place  of  Rec- 
ord. 

Consideration,  947,  964 

Acts  and  interest  of  third  parties,  965 
Affidavit,  973 
Burden  of  proof,  967 

Debt  described  in  the  condition  will  con- 
trol if  it  differs  from  the  consideration, 

968 

Extension  of  time,  965 
Future  advances,  967 

Future  advances  where  rights  of  third 

persons  have  intervened,  968 
Illustrations,  965 

Illustrations  of  mortgagee's  assumption 

of  liability  as  surety,  965 
In  England,  964 
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CHATTEL  MORTGAGES,  cont'd. 
Consideration,  cont'd. 

In  general,  964 

Instances  of  valid  mortgages  to  secure 

future  advances,  967 
Mortgagee's  assumption  of  liability  as 

surety,  965 
Mortgage  need  not  state  on  its  face  that 

it  is  given  for  future  advances,  967 
Mortgage    to   secure    future  advances, 

967 

Necessary  to  legal  consideration,  964 

Parol  evidence,  966,  968 

Parol  evidence  to  show  that  mortgage  is 

given  for  future  advances,  967 
Performance  of  agreements,  966 
Pre-existing    indebtedness    under  New 

York  recording  act,  966 
Release  of  surety,  965 
Void  and  insufficient  consideration,  967 
When  mortgage  to  secure  future  advances 

attaches,  967 
Contracts  : 

Contractor's  interest  in  property  under 

construction,  976 
Interest  from  contractual  relations,  976 

Conversion,  see  infra.  Trover  AND  CONVER- 
SION. 

Corporations  : 

Corporation  as  mortgagor,  955 

Cotenants,  955 

Court  : 

Payment  into  court,  1020 
Creditors,  996 

Conveyance  to  creditors,  949 
Mortgage  to  several  creditors,  956 
Two  creditors  may  join  in  taking  mort- 
gage, 956 
Creditors  of  the  mortgagor,  1016 

Agreement  that  mortgage  shall  not  be 

registered,  1017 
Agreement  to  substitute  other  property 

for  mortgaged  chattels,  1017 
Attachment  of  mortgagor's  equity,  1017 
Entitled  to  take  advantage  of  the  record- 
ing acts,  1016 
Fraud  is  a  question  for  jury,  1017 
Fraudulent  mortgage,  1016 
Garnishment  of  mortgagee,  1018 
General  creditor,  1016 

Must  have  a  lien  in  order  to  take  advan- 
tage of  the  recording  acts,  1016 
New  Jersey,  1016 
New  York,  1016 

Retention  of  possession  by  mortgagor, 
1016 

Crops.  959,  976.  977 

Definite  location,  960 

Description  of  property,  959 

Discharge,  1022 

Illustrations,  959 

Lands  upon  which  grown,  959 

Recording,  1012 

Year,  959 
Damages,  998,  1006 
Date,  '(74 

Recording,  1009 
Debt,  968 

Book  debts,  961 

Debt  described  in  condition  will  control  if 

it  differs  from  consideration,  968 
Mortgage  note,  969 
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CHATTEL  MORTGAGES,  cont'd. 
Debt,  cont'd. 

Overstatement  of  amount  due  prima  facie 

evidence  of  fraud,  969 
Overstatement   of  amount  due  will  not 

avoid  mortgage,  969 
Parol  identification  of  mortgage  note,  969 
Pre-existing  indebtedness  as  considera- 
tion, 966 
Renewal  of  mortgage  note,  969 
Declarations  : 

When  bill  of  sale  regarded  as  mortgage, 
953 

Default  (see  also  infra.  Redemption),  iooi 
Enforcement  of  the  mortgage  lien,  1004 
Adequacy  of  price,  1006 
At  common  law,  1004 
Attorneys'  fees,  1007 
Bill  in  equity,  1007 
By  sale,  1004 

Compliance  with  statute,  1007 
Damages,  1006 

Description  of  property  in  notice  of 

sale,  1005 
Election  of  remedies,  1006 
Excessive  sales,  1007 
Expenses  of  the  sale,  1007 
Mortgagee  must  account  for  surplus, 

1006 

Mortgagee  must  follow  terms  of  mort- 
gage, 1006 

Mortgagee  must  use  reasonable  care 
and  diligence,  1006 

Notice  of  sale,  1004 

Power  of  disposal  in  mortgage,  1006 

Private  sale,  1005 

Statutory  foreclosure,  1007 

Stipulation  in  mortgage,  1005 

Waiver  of  notice  of  sale,  1005 
Payment,  1019 

Possession  by  the  mortgagee,  1001 

Detinue,  1001 

Enforcement  of  possession,  1001 
Fraud,  1002 
Full  payment,  1001 
Garnishment,  1002 
Indulgence  after  law-day,  1002 
In  general,  1001 

Mortgage  securing  several  notes,  1002 
Partial  payment  no  defense,  1001 
Possession  good  against  all  the  world,. 
1002 

Possession  must  be  peaceable,  1001 
Possession  must  be  taken  within  rea- 
sonable time,  1002 
Replevin,  1001 

Retention  of  possession  for  an  unrea- 
sonable time,  1003 
Right  of  mortgagee  to  use  of  chattels, 
1003 
Tender,  1020 
Defeasance  : 

Agreement  to  re-convey,  954 

Bill  of  sale  with  clause  of  defeasance,  953 

Defeasance  implied,  954 

Defeasance  may  be  verbal,  954 

How  intention  must  appear,  954 

No  particular  form  of  words  necessary, 

953 
Seal,  954 

Separate  defeasance,  954 
Several  instruments,  954 
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CHATTEL  MORTGAGES,  cont'd. 
Defeasance,  cont'd. 

Subsequent  defeasance,  954 

Usual  form  of  chattel  mortgage,  953 

Writing,  954 

Definition,  947 
Delivery,  see  infra,  Possession  of  Mort- 
gaged Property. 
Delivery  and  acceptance,  970 

Acceptance  presumed,  970 

Actual  or  constructive,  970 

Agency  question  for  jury,  971 

Agency  to  accept,  971 

By  agent,  671 

Certified  copy  sent  mortgagee,  970 
Delivery  inures  to  benefit  of  all,  971 
Filing  mortgage,  967 
In  general,  970 
Mortgagor  as  agent,  971 
Necessity  of  delivery,  970 
Recorder  as  agent,  971 
Rights  of  third  parties,  971 
Subsequent  ratification,  971 
Trust  deeds,  970 
Description,  956 

After  acquired  property,  982 
All,  961 

As  affecting  third  parties,  963 
Book  debts,  961 
Crops,  959 

Description  of  animals,  958 
Equitable  mortgage,  961 
False  description,  958 
Furniture,  959 

General  clause  passing  all  articles  in  a 

stated  place,  961 
General  rule,  956 
Identification  of  property,  957 
Illustrations  of  descriptions  of  animals, 

958 

Incorrect  description  of  a  part,  958 
Location  of  property,  960 
Lumber,  961 
Machinery,  959 
Misdescription,  958 
Parol  evidence  to  aid  description,  964 
Particularity,  957 
Parties  without  notice,  963 
Sale  of  part  of  a  large  number  of  articles, 
962 

Schedule,  959 
Separation  of  articles,  962 
Specific  description  under  English  stat- 
ute, 959 
Stock  on  hand,  957 

Subsequent  delivery  as  curing  defective 

description,  964 
Sufficiency,  957 
Vehicles,  959 

When  amount  specified  is  greater  than 

mortgagor  owns,  963 
When  separation  not  necessary,  963 
When  the  articles  mortgaged  are  very 

numerous,  962 
Detinue  : 

'     Mortgagee  may  enforce  his  right  to  pos- 
session after  default,  1001 
Discharge  of  the  mortgage  : 

Agreement  between  the  parties,  1021 
Disposal  of  the  property  authorized  by 

the  mortgagee,  1021 
Examples,  1021,  1022 
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CHATTEL  MORTGAGES,  cont'd. 
Discharge  of  the  mortgage,  cont'd. 
Intention  of  the  parties,  1022 
New  mortgage  on  additional  property, 

1022 
Payment,  1019 

By  whom  payment  may  be  made,  1019 

Default,  1019 

Foreclosure,  1019 

General  rule,  1019 

Part  payment,  1019 

Payment  before  or  after  default  dis- 
charges the  lien,  1019 
Tender,  see  infra,  Tender. 
Taking  new  note,  1022 
Taking  second  mortgage,  1021 
Various  methods  of  discharge,  1021,  1022 
Distinguished  from  partial  security,  947 
Election  of  remedies,  1006 
Equitable  mortgages : 

Description,  961 
Equity  of  redemption  (see  also  infra,  Re- 
demption) : 
Attachment,  1017 
Essential  requisites,  947 
Estoppel  : 

Bona  fide  purchasers,  1014 
Fixtures,  977 
Evidence  : 

Evidence  necessary  to  convert  bill  of  sale 

into  mortgage,  953 
Parol  evidence  to  show  that  bill  of  sale  is 
to  be  regarded  as  mortgage,  951,  952 
Examples,  948 
Exemption  laws  : 

Cotton  grown  on  homestead,  976 
Exempt  property,  976 

Mortgage  of  personalty  from  which  ex- 
emption to  be  selected,  976 
Extension  of  time,  965 
File,  1013 

Filing,  see  infra,  Recording. 
Fixtures,  977 

Foreclosure,  see  infra,  DEFAULT  ;  SALES. 
Form,  953 

Fraud  (see  also  infra.  Possession  of  Mort- 
gaged Property) : 
Bill  of  sale  as  mortgage,  953 
Default,  1002 

Overstatement  of  amount  as  prima  facie 
evidence  of  fraud,  970 
Fraudulent  mortgage,  1016 
Furniture,  959 
Future  acquired  property,  979 

Acquisition  insufficient  to  vest  title, 
980 

Act  showing  intention  to  pass  title  in  ac- 
cordance with  former  mortgage,  980 
Description  of  property  covered,  982 
England,  984 

Future  earnings  of  a  threshing  rig,  980 

Increase  of  property  in  grantor's  pos- 
session, 980 

Instrument  containing  authority  to  mort- 
gagee to  take  possession  followed  by 
possession  taken,  980 

Insufficient  interest  to  support  mortgage, 
982 

Intention   must   be    clearly  expressed, 

982 

Mortgage  of  future  property  validated  by 
new  act,  980 
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CHATTEL  MORTGAGES,  cont'd. 
Future  acquired  property,  cont'd. 

Possession  must  be  given  to  or  taken  by 

mortgagee,  980,  981 
Possession  not  taken,  9S1 
Rolling  stock  of  railroad,  984 
Rule  in  equity.  982 
The  rule  in  the  United  States,  981 
Valid  between  parties,  981 
Various  jurisdictions,  985,  986 
Void  at  common  law,  979 
Whether  future  acquired  property  could 

be  mortgaged  at  common  law,  979 
Future  advances,  967 

Advances  not  intended  at  its  execution, 

967 

Advances  on  invalid  mortgages,  967 

Amount  secured,  968 

Parol  evidence,  967,  968 

Validity  of  mortgage  to  secure  future  ad- 
vances, 967 

When  mortgage  attaches,  967 

When  rights  of  third  parties  have  inter- 
vened, 968 

Whether  mortgage  must  state  on  its  face 
it  is  given  for  future  advances,  967 
Garnishment,  1002 
Crowing  crops,  see  infra,  CROPS. 
Husband  and  wife  : 

Mortgagor,  955 
Identification  of  property,  see  infra,  DE- 
SCRIPTION. 
Increase  of  property,  980,  981 
Incumbrances  : 

As  to  the  right  to  sell  and  encumber,  see 
infra,  RIGHT  TO  SELL  AND  ENCUMBER. 
Index,  1009 
Infants,  955 

Lunatics  as  mortgagors,  956 
Intention,  949,  954 

All  the  circumstances  of  transaction  to 
be  considered,  950 

Bill  of  sale  as  mortgage,  953 

Intention  governs,  949 

Prices  paid,  950 

Value  of  property,  950 
Intervention,  1000 
Intoxicating  liquors,  976 
Joint  tenants  and  tenants  in  common  : 

Cotenants  as  mortgagors,  955 

Mortgagees,  956 

Mortgagees  as  joint  tenants,  956 
Leasehold  interest  in  chattels,  976 
Landlord  and  tenant  : 

Landlord's  lien,  997 
Liens  : 

Priority,  997 

Reservation  of  lien,  949 
Limitation  of  actions,  1021 

Right  to  redeem,  1003 
Location  of  chattel,  960 
Lumber,  961 
Machinery,  959 
Manufacture  : 

Articles  in  process  of  manufacture,  978 
Materials,  978 

Measure  of  damages,  998,  1000 
Mistake  : 

Bill  of  sale  as  mortgage,  953 
Mortgagees  (see  also  infra,  Possession  of 
Mortgaged    Property  ;    Rights  ok 
Action),  95G 
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CHATTEL  3IORTGAGES,  cont'd. 
Mortgagees,  cont'd. 

As  to  mortgagee's  right  to  sell  and  encumber, 
see  infra.  Right  to  Sell  and  En- 
cumber. 
Corporations,  956 
Creditors,  956 
Fraudulent  mortgage,  956 
Partnership,  956 
Tenants  in  common,  956 
Who  may  be  mortgagee,  956 
Mortgage  note,  969 
Assignments,  1018 

Note  identified  by  parol  evidence,  969 
Renewal,  969 

Taking  new  note  as  discharge,  1022 
Whether  the  mortgage  must  specify  all 
the  particulars  of  the  note,  969 
Mortgages,  see  infra,  Subsequent  Mort- 
gagees. 

Mortgagor  (see  also  infra.  Possession  of 
Mortgaged  Property  ;  Rights  of 
Action),  955 

As  to  mortgagor' s  right  to  sell  and  en- 
cumber, see  infra,  Right  to  Sell  and 
Encumber. 

Agent,  955 

Common  owners,  955 

Competency  of  parties,  955 

Conditional  vendee,  955 

Corporations,  956 

Cotenants,  955 

Husband  and  wife,  955 

Infants,  956 

Joint  tenants,  955 

Lunatics,  956 

Partners,  956 

Tenants  in  common,  955 

Who  may  be  mortgagors,  955 
Notice  (see  also  infra.  Recording  Acts): 

Bona  fide  purchasers,  1014 

Notice  of  sale,  1004 
Nursery  stock,  976 
Ownership,  974 
Parol  evidence,  954 

Affidavit,  974 

Consideration,  966,  968 

Description,  964 

Future  advances,  968 

To  show  that  bill  of  sale  is  a  mortgage, 
951,952 
Parties,  955 

Agent,  955 

Common  owners,  955 

Competency  of  parties,  955 

Conditional  vendee,  955 

Corporations,  956 

Cotenants,  955 

Husband  and  wife,  955 

Infants,  956 

Joint  tenants,  955 

Lunatics,  956 

Partners,  955 

Tenants  in  common,  955 

Who  may  be  mortgagors,  955 
Partners,   see  infra,  MORTGAGEES  j  MORT- 
GAGORS. 
Partnership  : 

Partner  as  mortgagee,  955 

Partnership  as  mortgagee,  956 

Place  of  record,  1010 
Part  payment,  iooi,  1019 
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I'll  ATTE ! ;  M(I|;T(;AGKS,  cont'd. 
Payment,  I OOI,  loig 

By  whom  payment  may  be  made,  1019 

Default,  1019 

Foreclosure,  1019 

General  rule,  1019 

Indorsement  of  payment,  1012 

Part  payment,  1019,  1020 

Payment  before  or  after  default  dis- 
charges the  lien,  1019 

Payment  into  court,  1020 
Place  of  record  : 

County  of  mortgagor's  residence,  1010 

County  where  property  located,  1010 

Lex  situs,  101 1 

Partnership,  1010 

Removal  of  the  property  from  the  county, 

1010 

Removal  to  another  town,  1010 
Residence,  1012 

Rules  applicable  to  real  estate  obtain  in 

some  states,  1010 
When  property  removed,  1010 
"  Where  the  property  is,"  1010 
Pledge  as  collateral  security,  950 
Pledge  distinguished  from,  950 
Possession  (see  also  infra,  Rights  of  Ac- 
tion) : 

Future  acquired  property,  981 
Possession  by  the  mortgagee,  see  infra,  De- 
fault. 

Possession  not  necessary  to  mortgage,  975 
Possession  of  mortgagor  : 

Possession  as  a  badge  of  fraud,  1016 
Possession  of  the  mortgaged  property,  985 

Agreement  inferred  from  acts  of  parties, 
994 

Agreement  outside  the  mortgage,  994 
At  common  law,  right  of  possession  in 

mortgagee,  985 
Character  of  possession,  987 
Condition  that  mortgagee  may  take  pos- 
session whenever  he  may  deem  himself 
insecure,  989 
Delivery  to  the  mortgagee's  agent,  987 
Discretion  of  mortgagee  under  security 

clause,  990 
Discretion  of  mortgagee  unlimited,  991 
Doctrine  that  mortgage  does  not  transfer 

right  of  possession,  988 
Facts  making  possession  valid,  992 
Fraud  a  question  for  the  jury,  992 
Illustrations,  992 
In  general,  985 
Insecurity  clause,  890 
Maturity  of  debt  not  essential,  991 
Mortgagee  not  entitled   to  possession, 
988 

Mortgagee's  right  to  take  possession  at 
will,  990 

Mortgagee  to  take  possession  upon  con- 
tingency, 989 

Mortgage  good  between  the  parties  al- 
though mortgagor  retains  possession, 
987 

Mortgagor  agent  of  mortgagee,  995 

Mortgagor  appropriating  proceeds,  994 

Mortgagor  in  possession,  989 

Mortgagor's  possession  of  stock  of  goods 
with  power  of  sale,  992 

Mortgagor  stipulating  for  possession  be- 
fore breach,  989 

II 


CHATTEL  MORTGAGES,  cont'd. 
Possession  of  the  mortgaged  property,  cont'd. 
Must  show  cause  for  taking  possession, 
991 

Removal  of  property  from  county,  989 
Retention   of   possession   as   badge  of 
fraud,  987 

Showing  act  of  mortgagor  tending  to  im- 
pair security,  992 

Subsequent  agreement,  994 

Stipulation  providing  for  sale,  991 

Symbolical  delivery,  987 

What  amounts  to  a  transfer  of  posses- 
sion, 987 
Potential  existence,  979 
Power  of  sale,  992 
Pre-existing  indebtedness,  966 
Presumptions  as  to  ownership  and  date,  974. 
Priority,  997 
Private  sale,  1005 
Profits,  9Q9,  1004 
Property,  974 

Property  capable  of  being  mortgaged,  974 
Public  officers  : 

Action  against  officer  interfering  with 
possession  of  property,  1000 
Purchasers,  see  infra,  Bona  Fide  Purchas- 
ers. 
Railroads  : 

Rolling  stock,  975 
Reasonable  time,  1002 

Recording,  1009 

Redemption,  1003 
Receivers,  1019 

When  appointed,  998 
Record,  1013 
Recording  acts  : 

Acknowledgment,  972 

Agreement  to  withhold  mortgage  from 
record,  1017 

As  between  the  original  parties,  1009 

Bona  fide  purchasers,  1014 

Creditors  of  the  mortgagor,  1016 

Date,  1009 

General  creditor,  1016 
Index,  1009 

Mistakes   and   omissions   of  recording 

officer,  1008 
Notice,  1008 

Period  for  recording,  1009 
Place  of  record,  1010 

County  of  mortgagor's  residence,  1010 

County  where  property  located,  1010 

Lex  situs,  101 1 

Partnership,  1010 

Removal   of   the    property  from  the 

county,  1010 
Removal  to  another  town,  1010 
Residence,  1012 

Rules  applicable  to  real  estate  obtained 

in  some  states,  1010 
When  property  removed,  1010 
"Where  the  property  is,"  1010 
Pre-existing  indebtedness  as  considera- 
tion, 966 

Purpose  of  such  requirements,  1008 
Reasonable  time  for  recording,  iooq 
Recorder  as  agent  to  accept  and  deliver, 
971 

Renewal,  1012 
Affidavit,  1012 
Chattels  real,  1012 

Volume  V. 


Chattel  Mortgages. 


INDEX. 


Chattel  Mortgages. 


CHATTEL.  MORTGAGES,  cont'd. 
Recording  acts,  cont'd. 

Renewal,  cont'd. 

Examples,  1012,  1013 
Failure  to  refile,  1012 
Necessity,  1012 

Scope  of  recording  acts,  1009 

Time  of  recording,  1009 

Valid  against  third  persons  without  re- 
cording, 1008 

What  creditors  entitled  to  benefit  of  re- 
cording acts,  1016 

When  deemed  filed  and  recorded,  1013 
Certificate  of  record,  1013 
In  general,  1013 

Possession  taken  by  mortgagee,  1013 
When  filed,  1013 
When  recorded,  1013 
Redemption,  1003 
Bill  in  equity,  1003 
Equity  of  redemption,  1003 
Extension  of  time,  1004 
How  right  acquired  by  other  than  the 

mortgagor,  1004 
How  the  right  is  destroyed,  1004 
Limitation  of  action  for  recovery  of  per- 
sonal property,  1003 
Part  payment,  1004 
Period  allowed  for  redemption,  1003 
Profits  and  income,  1004 
Reasonable  time  for  redemption,  1003 
Value  of  equity,  1004 
Release,   see    infra,    DISCHARGE    OF  THE 

Mortgage. 
Removal  of  goods  : 

Recording,  1010 
Renewal,  1012 
Beplevin  : 

By  mortgagor  against  mortgagee,  998 
Mortgagee  may  enforce  his  right  to  pos- 
session after  default,  1001 

Requisites,  953 

Reservation  of  a  lien,  949 

Residence,  1012 

Retention  of  possession  as  badge  of  fraud, 

987 

Retention   of    possession    by  mortgagor, 
1016 

Rights  of  action  : 

Mortgagee's  rights  of  action,  999 

Against  mortgagor,  999 

Against  officer  taking  possession  under 

attachment,  1000 
Against  third  parties,  999 
Attachment  by  mortgagee,  999 
Choice  of  remedy,  999 
Intervention,  1000 
Measure  of  damages,  1000 
Replevin,  999 

Reversionary  interest,  iooi 

Right    to   bring    trover   or  trespass 

against  third  parties,  999 
Whether   assignment  of  mortgage  Is 

assignment  of  cause  of  action,  1000 
Whether  mortgagor  need  be  made  a 

party,  1001 
Mortgagor's  rights  of  action,  997 
Against  mortgagee,  997 
Against  third  parties,  999 
Damages,  998 

Measure   of  damages   against  mort- 
gagee, 998 
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CHATTEL  MORTGAGES,  cont'd. 
Rights  of  action,  cont'd. 

Mortgagor's  rights  of  action,  cont'd. 

Mortgagee  in  possession  disposing  of 
the  property,  998 

Mortgagor  cannot  at  law  recover  pos- 
session from  mortgagee,  997 

Mortgagor  lawfully  in  possession  and 
mortgagee  wrongfully  interferes,  998 

Mortgagor's  right  in  equity,  998 

Mortgagor's   right  of   action  against 
third  parties,  999 

Profits,  999 

Receivers,  998 

Replevin,  998 

Trespass,  998 

Trover  and  conversion,  996,  997 
Whether  mortgagor's  right  of  action 
against  third  parties  is  exclusive  of 
mortgagee,  999 
Subsequent  mortgagee,  1015 
Rights  of  mortgagor ,  see  infra.  Default  ; 
Possession  of  Mortgaged  Property  ; 
Right  of  Action  ;  Right  to  Sell  and 
Encumber. 

Rights  of  parties  after  default,  see  infra. 
Default. 

Rights  of  redemption,  see  infra.  Redemp- 
tion. 

Bights  of  third  parties  (see  also  infra.  Bona 
Fide  Purchasers): 

Assignees,  see  infra.  Assignments. 

Creditors  of  the  mortgagee,  see  infra. 
Creditors. 

Registration,  see  infra.  Recording  Acts. 

Subsequent  mortgagees,  see  infra,  SUBSE- 
QUENT Mortgagees. 

Who  are  third  parties,  1008 
Sight  to  sell  and  encumber,  995 

Consent  of  mortgagee  to  creation  of  new 
lien,  997 

Conversion,  996 

Creditor  with  notice  cannot  attach  pro- 
ceeds of  sale,  996 

Knowledge  of  mortgagee  that  property 
is  being  used  under  circumstances  tend- 
ing to  create  a  new  lien,  997 

Landlord's  lien,  997 

Mortgagee's  authority  may  be  implied, 

996 

Mortgagee's  rights  under  invalid  mort- 
gage, 997 
Mortgagor  in  possession,  995 
Mortgagor's  power  to  impose  lien,  997 
No  lien  for  purchase  money,  996 
Purchaser  takes  subject  to  mortgage  lien, 
995 

Sale  as  breach  of  condition  authorizing 
mortgagee  to  take  immediate  posses- 
sion, 996 

Sale  discharged  from  lien  with  mortga- 
gee's consent,  995 
Statutory  lien,  997 
Wrongful  sale  of  mortgage,  996 
Rolling  stock,  975 

Sales  (see  also  infra.  Bill  of  Sale  ;  Bona 
Fide  Purchasers),  947 
As  to  the  right  to  sell  and  encumber,  see 

infra.  Right  to  Sell  and  Encumber. 
Conditional  sales  : 

Conditional    vendee     as  mortgagor, 
955 
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CHATTKIi  MOKTGAGES,  cont'd. 
Sales,  cont'd. 

Enforcement  of  the  mortgage  lien,  1004 

Adequacy  of  price,  1006 

Attorneys'  fees,  1007 

Damages,  1006 

Excessive  sales,  1007 

Expenses,  1007 

Notice  of  the  sale,  1004 

Private  sale,  1005 

Surplus,  1006 
Schedules,  959 
Seal,  954 
Seamen  : 

Seaman's  wages,  976 
Second  mortgage  as  discharge,  1021 
Separation  of  articles,  962 
Several  instruments,  954 
Sheriffs  : 

Action  against  for  interfering  with  prop- 
erty, 1000 

Situs,  see  infra,  Recording  Acts. 

Statute  of  limitations,  see  infra,  LIMITA- 
TION of  Actions. 

Stock,  975 

Stock  on  hand,  957 

Subsequent  mortgagees,  1014 
Conversion,  1015 
In  general,  1014 
Legal  rights,  1014 

Mortgage  subject  to  a  prior  mortgage, 
1015 

Regarded  as  a  subsequent  purchaser,  1015 

Right  of  action,  1015 
Subsequent  purchasers,    see   infra,  Bona 

Fide  Purchasers. 
Suretyship,  965 

Consideration,  965 

Mortgagee's  assumption  of  liability  as 
surety,  967 

Release  of  surety,  965 
Surplus,  1006 
Symbolical  delivery,  987 
Tender  : 

Acceptance  of  tender,  1020 

After  foreclosure,  1020 

At  common  law,  1020 

Before  foreclosure,  1020 

Conversion  by  mortgagee,  1021 

Part  payment,  1020 

Payment  into  court,  1020 

Purchase  by  mortgagee,  1021 

Tender  by  purchaser,  1021 
Threshing  rig,  980 
Title  : 

Reservation  of  title,  949 
Title  in  the  mortgagee,  947 
Transfer  for  security,  947 
Trees,  976 
Trespass : 

By  mortgagor  against  mortgagee,  998 
Trover  and  conversion,  996 

By  mortgagor  against  mortgagee,  998 

Subsequent  mortgagee,  1015 
Trust  deeds,  948,  970 
Vehicles,  959 
Wages  : 

Seaman's  wages,  976 
What  may  be  considered  : 

Mortgage  of  personalty  from  which  ex- 
emption to  be  selected,  976 

Statutory  limitations,  975 
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CHATTEL  MORTGAGES,  cont'd. 
What  may  be  mortgaged,  974 

A fter    acquired   property,    see  FUTURE 

acquired  Property. 
All  personal  property,  974 
Animals,  977 

Articles  in  process  of  manufacture,  978 
Book  accounts,  976 

Contractor's  interest  in  property  under 
construction,  976 

Cotton  grown  on  a  homestead,  976 

Crops,  976,  977 

English  Bill  of  Sales  Act,  974 

Estoppel  as  to  fixtures,  977 

Everything  which  may  be  considered  as 
property,  974 

Exempt  property,  976 

Fixtures,  977 

Future  accounts,  976 

Illustrations,  975 

Increase  of  animals,  977 

Interests  from  contractual  relations,  976 

Intoxicating  liquors,  976 

Leasehold  interest  in  chattels,  976 

Nursery  stock,  976 

Possession  not  necessary,  975 

Property  capable  of  sale  may  be  mort- 
gaged, 974 

Rights  of  mortgagee   no  greater  than 
those  of  mortgagor,  977 

Rolling  stock  of  railroads,  975 

Seaman's  wages,  975 

Stock,  975 

Trees,  976 
Writing,  954 

CHATTELS,  1022 

Bills  of  exchange  and  promissory  notes, 

1023 
Bonds,  1023 
Chattels  real,  1023 
Choses  in  action,  1023 
Crops,  1025 
Dogs,  1022 

Effects  compared  with,  1022 
Ejusdem  generis,  1023 
Goods  compared  with,  1022 
Trees,  1025 

CHAUSSEE,  1025 

CHEAT,  1025 
Conspiracy,  1026 
Examples,  1026,  1027 
Libel  and  slander,  1026 

CHECKS,  1028 

Acceptance  (see    also    infra.  Certified 
Checks)  : 

Implied  acceptance    from   detention  of 
check, 1057 
Agents  : 

Signature,  1037 
Alteration,  see  infra,  FORGERY. 
Amount,  1037 

Alteration  of  amount,  1075 

Conflict  between   marginal  figures  and 
body  of  check,  1037 

Currency,  1039 

Dollar  mark,  1039 

Marginal  figures  not  essential,  938 

Marginal  figures  without  more,  1039 

Written  and  printed  words,  937 
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CHECKS,  cont'd. 
Amount  for  which  check  drawn  greater 

than  deposit,  1064 
Assignments  : 

Check  for  amount  greater  than  deposit, 
1064 

Check  for  precise  amount  of  deposit,  1064 
Whether  check  acts  as  assignment,  1062 
Sank  or  banking  house  : 

Drawee,  1036 
Bills  of  exchange  and  promissory  notes  : 

Checks  compared  with  bills  of  exchange,  1030 
Days  of  grace,  1031 
Death  of  drawer,  1031 
Distinguished  from  bills,  1030 
Distinguishing       characteristics  of 

checks,  1030 
Drawn  on  a  deposit,  1030 
Funds  in  hands  of  banker,  1031 
Indorsers,  1031 
In  general,  1030 
Negotiability,  1030 
Payable  at  a  future  day,  1031 
Instrument  payable  at  a  future  day,  1032 
Whether  checks  are  within  the  purview 
of  statute  relating  to  bills  of  exchange 
or  promissory  notes,  1029 
Bona  fide  holder  : 

Liability  for  money  received  on  forged 
check,  1071 
Burden  of  proof : 

Loss  from  failure  to  present,  1045 
Cash,  757 

Certified  checks  (see  Certificates  of  De- 
posit), 812,  1050 

By  telegraph,  1051 

Cashier,  1052 

"  Certified,"  1051 

Conditional  acceptance,  1051 

Countermand  by  drawer,  1079 

Custom,  1052 

Effect  of  certification,  1053 

Equivalent  to  acceptance  of  bill  of  ex- 
change, 1053 

Genuineness  of  body  of  check,  1054 

Genuineness  of  indorsement,  1054 

"  Good,"  1051 

Identification  where  check  is  certified  by 

telegraph,  1051 
Implied  certification,  1051 
Liability  of  bank,  1055 

Bank  assumes  place  of  drawer,  1055 

Certification  by  mistake,  1055 

Forgery,  1054 

Genuineness,  1054 

In  general,  1053 

New  contract  between  the  holder  and 

the  bank,  1054 
Revocation  of,  1055 
Transfer  without  indorsement,  1056 
Trust  relation,  1056 
Liability  of  parties.  1056 

When  drawer  released,  1056 

Where  drawer  obtains  a  certification, 

1056 

Where  payee  or  holder  presents  check 
for  certification,  1056 

Mode  of  certification,  1050 

No  special  manner  of  certifying  neces- 
sary, 1050 

Officer  certifying  his  own  check,  1053 

Place  of  certification,  1052 

1 1 


CHECKS,  cont'd. 
Certified  checks,  cont'd. 
President,  1052 
Signature  of  drawer,  1053 
Signature  of  drawer  forged,  1054 
Teller,  1052 

Verbal  acceptance,  1051 

Where  there  are  no  funds,  1052 

Who  may  certify,  1052 
Clearing-house  : 

Presentment,  1041 
Collection  : 

Selection  of  correspondents,  1050 

Time  when  check  should  be  forwarded 
for  presentment,  1043 
Consideration  : 

Mention  of  consideration,  1031 
Countermand  by  drawer,  1079 
Currency,  1039 
Current  funds,  1031 
Current  money.  1058 

Damages,  see  infra,  MEASURE  OF  DAM* 
AGES. 

Date,  1032 

Alteration  of  date,  1074 

Checks  dated  on  Sunday,  1032 

Days  of  grace,  1032 

Falling  due  on  Sunday,  1032 

Future  day  named,  1032 

Instruments  payable  at  a  future  day  held 

to  be  bills  of  exchange,  1032 
Instruments  payable  at  a  future  day  held 

to  be  checks,  1033 
Necessity  of,  1032 

Payment  by  bank  before  day  of  date, 
1032 

Post-dated  checks,  1032 

Rule  in  Massachusetts  as  to  instrument 

payable  at  a  future  day,  1034 
Rule  in  Pennsylvania  as  to  instrument 

payable  at  a  future  day,  1034 
Rule  in  Rhode  Island  as  to  instrument 

payable  at  a  future  day,  1034 
Days  of  grace,  1032- 

Post-dated  check,  1032 
Death  : 

Whether  death  of  drawer  revokes  check, 
1079 
Definition,  1029 
Delivery,  1050 
Deposit : 

Check  for  amount  greater  than  deposit, 
1064 

Check  for  precise  amount  of  deposit, 
1064 

Drawn  on  a  deposit.  1030 
Depositing   check    in    bank    upon  which 

drawn,  1058 
Depreciated  paper,  1058 

Dishonor,  see  infra,  PRESENTMENT  AND 
Notice  of  Dishonor  ;  Wrongful  Dis- 
honor. 

Dollar  mark,  1039 

Drafts,  1030 

Drawee.  1036 

Ambiguity  or  uncertainty,  1036 
Bank  or  banking  house,  1036 
Not  necessary  that  person  be  designated 
as  banker,  1036 

Drawn  by  one  bank  upon  another,  1030 

Equitable  assignments,  see  infra,  ASSIGN- 
MENTS. 
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checks,  cont'd. 

Essential  parts,  1031 

Extension  of  time  for  payment,  1048 

Fictitious  payee,  1035 

Forgery  : 

Alteration  of  amount,  1075 
Alteration  of  date,  1074 
Forged  indorsement,  1076 

As  between  bank  and  payee,  1076 
Effect  of  indorsement,  1077 
Liability  of  bank,  1076 
Liability  of  depositor,  1077 
Liability  of  recipient  of  money,  1078 
Presumption  from  execution,  1078 
To  whom  recipient  of  money  is  liable, 
1078 

Liab  lity  of  bank  for  forgery  of  signature  as 
between  depositor  and  bank,  1066 
Alteration,  1067 

Check  given  to  stranger  under  sus- 
picious circumstances,  1068 

Check  so  negligently  drawn  as  to  per- 
mit of  alteration,  1068 

Damage  to  bank,  1070 

Delay  in  discovering  forgery,  1069 

Duty  of  depositor  to  examine  pass-book 
and  vouchers,  1069 

Evidence  of  forgery,  1067 

Failure  of  party  to  act  promptly  in  giv- 
ing notice  of  forgery,  1069 

Fault  or  negligence  of  drawer,  1067 

Instances  of  forgery,  1067 

Notice   and    return    of   check  before 
bringing  suit,  1069 

Rule  in  case  of  forged  checks,  1066 

Subsequent  conduct  of  drawer,  1068 

What  is  due  diligence  in  giving  notice 
of  forgery,  1069 

Whether    knowledge   of  confidential 
clerk  who  examines  checks  is  notice 
of  forgery,  1070 
Xiability  of  bank  for  forgery  of  signature  as 
between  payee  and  bank  : 

Examples,  1071,  1072 

General  rule,  1071 

Right  to  recover  for  money  paid  out  to 

bona  fide  holder,  1071 
Statute  in  Pennsylvania,  1073 
Suspicious  circumstances,  1073 
Where  amount  has  never  been  paid  over 
but  simply  credited  to  customer,  1073 
With  proper  precautions  and  mislead- 
ing drawee,  1074 
Liability  of  bank  to  bona  fide  holder  of  cer- 
tified check,  1054 
Raised  checks,  1075 

Giving  check  to  stranger,  1075 
Liability  of  drawer,  1075 
Liability  of  payee,  1075 
Negligence  of  depositor,  1075 
Form,  1031 
Fraud,  1046 
Identification,  1051 
Implied  certification,  1051 
Indemnity  upon  loss  of  checks,  1078 
Indorsement  : 

Transfer  of  certified  check  without  in- 
dorsement, 1056 
Indorser  : 

Presentment  and  notice,  1047 
Indorser  discharged  : 

By  failure  of  presentment,  1045 
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CHECKS,  cont'd. 
Insolvency  : 

Whether  insolvency  of  drawer  counter* 
mand  check,  1079 
Laches,  see  infra,  Presentment  and  Notice 

of  Dishonor. 
Limitation  of  actions  : 

Certified  checks,  1055 
Loss  of  checks,  1078 

Duplicate  check,  1078 

Indemnity  of  drawer,  1078 

Notice  of  loss,  1078 

Whether  drawer  can  be  compelled  to  re- 
new check,  1078 
Mail,  1043,  1044,  1050 
Marginal  figures,  1037,  1039 
Mark,  1037 
lleasure  of  damages  . 

Liability  of  bank  to  depositor  for  wrong- 
ful dishonor,  1060 

Wrongful  dishonor,  1066 
Medium  of  payment,  1058 
Memorandum  check,  1039 

Definition,  1039 

In  hands  of  third  parties,  1040 
Mistake  : 

Certification,  1055 

Liability  of  bank  where  dishonor  is  due 

to  mistake,  1060 
Payment,  1059 

Negligence,  see  infra,  FORGERY  ;  PRESENT- 
MENT and  Notice  of  Dishonor. 

Negotiability,  1030 

Nominal  damages,  1061 

Notice  of  dishonor,  see  infra,  PRESENTMENT 

and  Notice  of  Dishonor. 
Notice  of  forgery,  see  infra,  FORGERY. 
Notice  of  loss  of  check,  1078 
Old  payment,  1059 
Order  of  payment,  1057 
Original,  1031 
Overdue,  1050 
Parol  evidence  : 

Representative  character,  1037 
Partial  funds  in  bank,  1048 
Pass  books  : 

Duty  of  depositor  to  examine,  1069 
Payee,  1034 

Check  must  name  or  indicate  payee,  1034 

Fictitious  payee,  1035 

Illustrations  of  fictitious  payees,  1035 

Intention  of  maker,  1035 

Maker  induced  by  fraud  to  draw  check  to 
a  fictitious  payee,  1036 

Maker  not  intending  that  payee  shall  in- 
dorse check,  1035 
Payment  (see  also  infra,  Presentment  and 
Notice  of  Dishonor),  1057 

Assignment  for  creditors,  1057 

Check  deposited  in   bank  upon  which 
drawn,  1058 

Checks  should  be  paid  in  order  of  pre- 
sentment, 1057 

Current  money,  1058 

Delay,  1057 

Depreciated  paper,  1058 
Future  day,  1032 

Implied  acceptance  by  bank,  1057 
Mode  of  payment,  1058 
Order  of  payment,  1057 
Overpayment,  1059 
Payment  under  mistake,  1059 
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CHECKS,  cont'd. 
Payment,  cont'd. 

Reasonable  time  for  bank  to  examine  ac- 
count, 1057 
Time  within  which  payment  should  be 
made,  1057 
Payment  stopped,  1049 
Pencil,  1037 
Post,  see  infra,  Mail. 
Postdated  check,  1032,  1042 
Presentment  and  notice  of  dishonor,  1040,  1049 
As  to  liability  of  bank  for  wrongful  dis- 
honors^ infra,  Wrongful  Dishonor. 
Burden  of  proof  as  to  loss,  1045 
By  what  mail  check  to  be  sent,  1043 
Check  on  distant  bank,  1043 
Check  on  local  bank,  1043 
Check    received   after   banking  hours, 
1043 

Clearing-house,  1041 
Delivery,  1050 

Deposited  for  collection,  1043 
Effect  of  tender  of  payment,  1049 
Failure  to  make  due  presentment,  1044 
Effect  as  to  drawee,  1044 
Fraud,  1046 
Illustrations,  1045 
Indorser  discharged,  1045 
General  rule  as  to  necessity  of  present- 
ment and  notice,  1040 
Necessity  of,  1040 
Order  of  payment,  1057 
Postdated  check,  1042 
Presentment  by  mail,  1043,  1044,  1049 
Promise  to  pay  after  laches,  1049 
Questions  of  law  and  fact,  1041 
Reasonable  time,  1041 
Reasonable  time  question  for  jury,  1041 
Sending  by  circuitous  route,  1043 
Time,  1041 

Time  a  question  of  law  and  fact,  1041 
Time  of  presentment,  104 1 

By  what  post  checks  should  be  for- 
warded, 1044 
Check  deposited  for  collection,  1043 
Check  received  after  banking  hours, 
1043 

Day  upon  which  the  check  was  re- 
ceived, 1042 
Forwarding  by  accustomed  course,  1043 
Forwarding  check  by  circuitous  route, 
1043 

Question  of  law  or  fact,  1041 
Question  of  law  or  fact  as  to  what  is  a 
reasonable  time,  1041 

What  is  a  reasonable  time  for  present- 
ment, 1041 

When  overdue  1050 

When  presentment  and  notice  excused,  1046 
Bank  restrained  by  law,  1049 
Check  given  as  evidence  of  loan,  1047 
Examples  of   excuses  for  failure  or 

neglect  to  present,  1047 
Excuses  for  failure  to  present  enumer- 
ated, 1046 
Extension  of  time,  1048 
Indorser,  1047 

No  funds  in  the  hands  of  drawee,  1046 
Partial  funds,  1048 
Payment  stopped,  1049 
Reasonable    grounds    for  expecting 
check  to  be  honored,  1047 
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CHECKS,  cont'd. 
Presentment  and  notice  of  dishonor,  cont'd. 
When  presentment,  etc.,  cont'd. 

Special  agreement  as  to  time  of  de- 
livery, 1048 
Understanding  of  parties  at  time  check 

drawn,  104S 
Verbal  agreement  between  payee  and 

drawer,  104S 
What  representation  and  conduct  suffi- 
cient to  dispense  with  prompt  pre- 
sentment, 1048 
Where  there  are  funds  but  not  a  suffi- 
ciency, 1048 
Where  no  more  time  is  taken  than  is 
fairly  required,  1041 
Privity : 

Between  bank  and  holder,  1061 

Raised  checks,  1075 

Reasonable  time  : 
Presentment,  1041 

Reasonable  time  for  examination  of  ac- 
counts, 1057 

Revocation ,  1079 

Countermand  by  drawer,  1079 
Right  of  drawer,  1079 
When  check  certified,  1079 
When  funds  attached,  1079 
Death  of  drawer,  1079 
Insolvency  of  drawer,  1079 

Revocation  of  certification,  1055 

Second  unpaid,  1031 

Signature  (see  also  infra,  Forgery),  1037 

Body  of  check,  1037 

Certification,  1053 

Forgery, 1054 

Mark,  1037 

Parol  evidence,  1037 

Pencil,  1037 

Signing  as  agent,  1037 

Signing  as  trustee,  1037 
Statutory  definition,  1029 
Sunday  : 

Checks  dated  on  Sunday,  1032 

Falling  due  on  Sunday,  1032 

Postdated  checks,  1032 

Presentment,  1042 
Suspicious  circumstances, see  i«/V<z,  FORGERY. 
Telegraph : 

Certification,  1051 
Time  of  presentment,  see  infra,  Present- 
ment and  Notice  of  Dishonor. 
Time  within    which    payment   should  be 

made,  1057 
Trusts  and  trustees  : 

Signature,  1037 
Usages  and  customs  : 

Checks  payable  at  a  future  day,  1032 
Vouchers  : 

Duty  of  depositor  to  examine,  1069 
Written  and  printed  words,  1037 

Dollar  mark,  1039 
Wrongful  dishonor  : 

Liability  of  bank  to  depositor,  1059 
Dishonor  due  to  mistake,  1060 
General  rule  as  to  bank's  undertaking 
1059 

Measure  of  damages,  1060 
Nominal  damages,  1061 
Right  of  action,  1059 
Liability  of  bank  to  holder,  1061 

Amount  of  recovery  when  allowed,  1066 
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CHECKS,  cont'd. 

Wrongful  dishonor,  cont'd. 

Liability  of  bank  to  holder,  cont'd. 

B.mk    not    subjected    to   distinct  de- 
mands, 1063 
Bank's  contract  one  and  entire,  1063 
Check  does  not  operate  as  an  assign- 
ment, 1062 
Check  for  amount  greater  than  deposit 
1064 

Check  for  precise  amount  of  deposit, 
1064 

Double  action,  1063 
Implied  contracts,  1065 
Leading  case,  1062 
Liability  affirmed,  1065 
Liability  denied,  1061 
Measure  of  damages,  1066 
Missouri  doctrine,  1063 
Promise  to  one  for  benefit  of  another, 
1064,  1066 

Reasons  for  the  view  holding  bank 

liable,  1065 
Want  of  privity,  106I 

CHEMIST,  1080 

CHEROKEE,  1080 

CHEST,  1080 

CHEVISANCE,  1080 

CHICORY  1080 

CHIEF,  1080 

CHIEFEST,  108. 

CHILD— CHILDREN,  1082 

Abortion,  1084 
Adopted  children,  1098 
Adults,  1084 

Death  by  wrongful  act,  1084 

Examples,  1084,  1085 

Exemptions,  1084 

Homestead,  1084 

Whether  confined  to  minors,  1084,  1085 
Aggravated  assault,  1083 
Bastards,  1095 

Children  Construed  to  include  bastards, 

1098 

Death  by  wrongful  act,  1096 
Examples,  1095 
Succession,  1096 

The  term  child  held  not  to  include  bas- 
tard, 1095 
Bastardy  : 

Parol  evidence,  1099 
Children  construed    equivalent   to  heirs, 
1093,  1094 

Children  held  a  word  of  limitation,  1093 
Children  held  a  word  of  purchase  and  not 

construed  as  equivalent  to  heirs,  1092 
Children  a  word  of  purchase,  1092 

Children  construed  equivalent  to  heirs, 
1093,  1094 

Children  held  a  word  of  limitation,  1093 
Children  held  a  word  of  purchase  and  not 

construed  as  equivalent  to  heirs,  1092 
Heirs  read  as  children,  1094 
Rule  in  Shelley's  case,  1092 
Where  there  are  no  children,  1094 

Concealment  of  birth,  1084 

Death  by  wrongful  act,  1085 
Bastards,  1096 


CHILD — CHILDREN,  cont'd. 
En  ventre  sa  mere,  1083 
Exemption  law  : 

Whether  confined  to  minors,  1085 
Grandchildren  and  remoter  descendants,  1085, 
1099 

Children  distinguished  from  issue,  1089 
Children  held  to  include  grandchildren, 

1087 

Examples  in  which  children  and  issue  are 
used  synonymously,  1090 

Examples  in  which  children  were  held  to 
include  grandchildren,  1087 

Examples  in  which  the  courts  refused  to 
construe  children  to  include  grand- 
children, 1086 

Intent,  1086 

Issue  read  as  children,  1090 

Limitations  over,  1091 

No  persons  in  existence  answering  to 

description  of  children,  1086 
Perpetuities,  1091 
Succession,  J086,  1087 

When    grandchildren   can   be  included 

under  the  term  children,  1088 
Where  there  are  children,  1089 
Children    held   not    to   include  grand- 
children or  remoter  descendants,  1085 
Heirs  read  as  children,  1094 
Illegitimates ,  see  infra,  BASTARDS. 
In  general,  10S2,  1084 
Issue  : 

Children  distinguished  from,  1089 

Issue  read  as  children,  1090 
Limits  of  age  of  childhood,  1083 
Living  children,  1083 
Minors,  1084,  1085 
Parol  evidence,  1099 
Perpetuities  : 

Limitation  over  after  the  death  of  a  per* 
son  without  children,  1091 
Poor  children,  1083 
Pregnant  with  child,  1084 
Primary  sense,  1082 
Rape,  1083 

Rule  in  Shelley's  Case,  1092 
Stepchildren,  1098 
Succession : 

Bastards,  1096 

Grandchildren,  1087 
Unborn  child,  1083 
Where  there  are  no  children,  1004 

CHILDISH,  1099 

CHILDREN : 

Carriers  of  passengers,  504,  587,  651 

Ejection  for  nonpayment  of  child,  595 


CHIMNEY,  1099 
CHINA,  1 100 
CHINESE,  1 100 

CHINESE  EXCLUSION  ACTS,  HOI 
Certificate  for  persons  not  laborers,  1104 

Certificate  of  residence,  1104 
Deportation,  1104 
Forfeiture  of  vessel,  1105 
Gamblers,  1103 
Highbinders,  1103 
Imprisonment,  1104 
Laborers,  1103 
Merchants,  1103 
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CHINESE  EXCLUSION  ACTS,  cont'd. 
Nature,  iioi 

Not  punishment  for  crime,  1105 

Persons  born  in  the  United  States,  1104 

Power  to  exclude,  1102 

Privileged  classes,  1103 

Readmission.  1105 

Statutes,  iioi,  1102 

Stolen  vessels,  1105 

To  whom  applicable,  1103 

Treaties,  iioi 

CHIROGRAPH,  1106 

CHOSES  IN  ACTION  (see  also  Champerty 
and  Maintenance  ;  Checks)  : 
Chattels,  1023 

CHURCHES,  see  Charities  and  Trusts  for 
Charitable  Uses. 

CHURCHYARDS,  see  Cemeteries. 

CLERKS  : 

Carrying  on  business,  726 

C.  O.  D.  : 

Carriers  of  goods,  223 

Carrier's  liability  while  goods  are  await- 
ing payment,  224 
Connecting  carriers,  223 
Consignee's  right  to  inspect  goods,  224 
Contract  to  collect  implied,  223 
Fraud  on  consignee,  225 
Illustrations,  224 

Judicial  notice  of  meaning  of  C.  O.  D., 
224 

Liability  between  arrival  and  removal  of 

goods, 224 
Master  of  vessel.  225 
Meaning  of  C.  O.  D.,  224 
Note  or  check  in  payment,  225 
Not  ordinarily  bound  to  collect  price  be- 
fore delivery,  223 
"  Please  collect  charges  "  not  equivalent 

to  C.  O.  D.,  224 
Reasonable  time  to  consignee  to  call  and 

pay  for  goods,  225 
Responsibility  for  return  of  price,  225 
Return  of  monev  to  consignor,  225 
What  carrier  may  accept  in  payment,  225 

COLLATERAL  SECURLTY,  see  Chattel 
Mortgages. 

COLLECTLON,  see  Checks. 

COLLISLONS,  see  Carriers  of  Passengers. 

COLORED  PERSONS : 

Carriers  of  passengers,  539,  559 

COMMERCIAL  PAPER  : 

Business,  77 

COMMLSSLON  MERCHANTS,   see  Fac- 
tors. 

COMMISSIONS 

Charge,  886 
COMMON  CARRIERS  (see  also  Carrikrs 
of  Goods  :  Carriers  of  Live  Stock  ; 
Carriers  of  Passengers): 
Canals,  124 
Carriers  of  goods  : 

Burden  of  proof  to  show  that  defendant 
carrier  is  a  common  carrier,  357 
Carriers  of  passengers,  560 
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CONCEALED   WEAPONS,  see  Carrying 

Weapons. 

CONCEALMENT  OE  BIRTH  : 

Child— children,  1084 

CONDITIONS  (see  also  Building  Restric- 
tions and  Restrictive   Agreements  ; 
Charities  and  Trusts  for  Charitable 
Uses): 
Chattel  mortgages  : 

Debt  described  in  the  condition  will  con- 
trol if  it  differs  from  the  consideration, 
968 

Scope  of  condition,  968 

CONDUCT : 

Carry,  724 

CONFESSION  OF  JUDGMENT,  887 

CONFLICT  OF  LAWS  : 
Carriers  of  goods  : 
By  what  law  contract   limiting  carrier's 
liability  is  governed,  302 

Contracts  relieving  against  liability  for 

negligence,  304 
Examples,  302,  304 
General  rule,  302 

Goods  shipped  in  English  ship,  304 
Interstate  commerce,  303 
Law  of  place  where  injury  occurred, 
305 

Part  performance  in  another  state 
from  that  in  which  entered  into,  302 

Place  where  contract  was  made,  302 

Rule  of  federal  courts.  304 

Where  there  is  no  special  contract,  305 

Whether  or  not  special  contract  exists, 
305 

Liability  as  warehouseman,  270 

CONNECTING  CARRIERS  : 
Carriers  of  goods,  160 

Carrier's  duty  as  to  delivery  where  point 

of  destination  is  not  its  line,  216 
Delay,  256 

Delivery  in  accordance  with  papers  re- 
ceived from  initial  carrier,  204 

Duty  to  accept  goods  tendered  by  con- 
necting carriers,  160 

Hauling  cars  of  other  companies,  161 

Initial  line  may  bind  shipper  by  new  con- 
tract with  connecting  line,  306 

Liability,  204 

Mandatory  injunction,  161 

Power  of  agent  to  contract  as  to  trans- 
portation to  points  beyond  carrier's 
line,  352 

Presumption  as  to  state  of  goods  when 
received,  357 

Statutory  penalties  for  refusing  to  de- 
liver, 227,  229 

Stipulation  requiring  claim  to  be  pre- 
sented within  a  fixed  time,  322 

Stipulation  that  initial  carrier  shall  not 
be  liable  after  goods  have  passed  from 
its  hands,  320 
Carriers  of  live  stock,  436 

Cars  furnished  by  connecting  carriers, 
43" 

Defense  that  connecting  carrier  might 

have  made  up  the  delay,  450 
Diseased  cattle,  466 
Liability  for  loss  or  injury,  446 
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CONNECTING  CARRIERS,  cont'd. 
Carriers  of  passengers  : 

Liability  for  defects  in  cars  used  but  not 

owned  by  carrier,  530 
Stopping  over  while  traveling  over  con- 
necting lines,  502 
Who  are  passengers,  490 
Deviation,  423 

Liability  as  warehousemen,  281 
Lien,  405 

Carrier  acts  as  shipper's  agent  in  for- 
warding, 408 
Damage  caused  by  first  carrier  cannot  be 

set  off  against  last,  408 
Goods  received  by  last  carrier  through 

error  of  antecedent  carrier,  406 
Goods  sent  to  wrong  destination  by  error 

of  previous  carrier,  406 
Guaranty  of  first  carrier  as  to  through 

rates  making  prima  facie  case  for  owner 

of  goods,  409 
Improper  agreement  with  initial  line,  407 
Initial  line  improperly  marking  goods 

freight  prepaid  through,  407 
Last  carrier  not  bound  by  contract  of 

initial  carrier,  409 
Liability  of  line  guaranteeing  rate,  410 
Rights  of  second  carrier  where  goods  are 

improperly  marked  as  prepaid,  407 
Second  carrier  receiving  with  notice  that 

through  freight  is  prepaid,  407 
Shipper  selecting  one  of  two  routes,  406 
Unauthorized  guaranty  of  first  carrier  as 

to  through  rates,  409 
Where  the  last  carrier  has  not  paid  any 

charges  to  the  preceding  carrier,  410 
Whether  first  carrier  is  agent  of  subse- 
quent carrier,  408 
Whether  the  last  carrier  has  a  lien,  405 

CONSENT : 

Burglary,  51 

CONSIDERATION  (see  also  Carriers  of 
Goods  ;  Catching  Bargain  ;  Chattel 
Mortgages  ;  Checks)  : 
Building  contracts,  1 
Carriers  of  passengers  : 

Limitation  of  liability,  614 

CONSPIRACY  : 
Burglary  : 

Evidence  of,  68 
Cheat,  1026 

CONSTITUTION  : 

By-law,  87 

CONSTITUTIONAL  LAW  (see  also  United 

States  Courts)  : 
Carriers  of  goods  : 

Statutes  requiring  prompt  forwarding  of 
freight,  251 
Carriers  of  live  stock  : 

Statute  prohibiting  the  transportation  of 
diseased  cattle,  464 
Carriers  of  passengers  : 

Statutes    requiring   carrier   to   stop  at 
county  seats,  569 
Carrying  arms,  723 

Carrying  weapons,  see  Carrying  Weatons. 

CONSTRUCTION  see  By-Laws  ;  Carriers 
of  Goods. 
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CONTEMPT  OF  COURT : 

Case,  753 

CONTRACTS    (see    also    Building  Con- 
tracts ;   Building    Restrictions  and 
Restrictive  Agreements  ;  Champerty 
and  Maintenance)  : 
Car-load,  145 
Chattel  mortgages  : 

Contractor's  interest  in  property  under 

construction,  976 
Interest  from  contractual  relations,  976 

CONTRIBUTORY  NEGLIGENCE  : 

Burden  of  proof,  27 
Carriers  of  goods,  368 

Burden  of  proof,  358 

Defective  marking  caused  by  carrier,  370 
Defective  packing,  269 
Goods  addressed  under  shipper's  direc- 
tion by  carrier's  agent,  370 
Goods  illegibly  or  wrongfully  addressed, 
270 

Goods  improperly  loaded,  268 
In  general,  368 

Negligence  after  receipt  of  goods,  269 
Negligence  of  shipper  imputed  to  con- 
signee, 368 
Owner  undertaking  to  care  for  property, 

368 

Question  of  law  and  fact,  368 
Refusing    to   accept   goods  improperly 

marked,  369 
When    shipper   conceals    character  of 
goods,  371 

Where  carrier  knows  address  to  be  wrong, 
370 

Where  consignor  accompanies  the  goods, 

368 

Carriers  of  live  stock,  449,  468 

Examples  of  contributory  negligence  of 

shipper,  468 
The  general  rules,  468 
Carriers  of  passengers,  645 

Absence  of  reasonable  cause  of  appre- 
hension, 674 
Act  obviously  dangerous,  667 
Acts  in  avoidance  of  impending  danger' 
649 

Acts  in  disobedience  of  warning,  647 
Acts  to  avoid  inconveniences,  650 
Acts  under  direction  or  by  permission  of 

carrier,  648 
Aee  of  passenger  attempting  to  alight, 
666 

Alighting  contrary  to  warning  of  carrier's 

servants,  672 
Alighting  from  cars,  657 

Adopting  mode  of  egress    in  general 
use,  659 

Alighting  at  improper  place,  65S,  661 
Alighting  from  side  door  of  baggage 
car,  660 

Alighting  on  wrong  side  of  train,  65S 
Alighting  where  usual  mode  of  egress 

is  defective,  660 
Announcement  of  station,  661,  662 
Announcement  of  station  as  invitation 

to  alight,  662 
Dark,  663 
Day-time,  663 

Direction  an  invitation  of  conductor, 

662 
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CONTRIBUTORY  NEGLIGENCE,  cont'd. 
Carriers  of  passengers,  cont'd. 
Alighting  from  cars,  cont'd. 

Evidence  as  to  occasional  use  of  wrong 
side  by  other  passengers  for  alight- 
ing, 660 

Examples  of  contributory  negligence 

in  alighting,  657,  654 
Leaving  train  by  rear  platform,  660 
Negligence  in  alighting  from  cars,  657 
Overshooting  station,  663 
Place  other  than  station,  661 
Platforms,  658,  659 
Pregnant  woman,  662 
Train  stopping  at  dangerous  place  after 

overshooting  station,  661 
Violation   of   rules   as  to  manner  of 
alighting,  659 
Alighting  from  moving  train,  646 
Alighting  to  avoid  consequences  of  col- 
lisions, 673 
Alighting  to  avoid  consequences  of  over- 
turning, 673 
Alighting  to  avoid  ejection,  673 
Alighting  to  avoid  impending  danger,  672 
Alighting  when  train  is  in  motion,  664 
Assistant's  negligence  imputed  to  passen- 
ger, 652 
Attendants,  651 
Blind,  651 
Boarding  cars,  653 

Boarding  cars  by  direction  of  conductor, 
653 

Boarding  train  after  signal  to  start,  654 
Boarding  train  elsewhere  than  at  place 

provided  not  negligence  per  se,  654 
Boarding  train,  place  of,  654 
Burden  of  proof,  631 

Carrier  discovering  peril  of  passenger, 
646 

Choosing  more  dangerous  alternative,  673 
Circumstances  showing  negligence,  666 
Condition  of  passengers,  666,  667 
Conduct  at  or  near  stations,  685 

Crossing  in  front  of  train  known  to  be 

approaching,  686 
Crossing  intermediate  track  in  passing 

between  station  and  train,  687 
Crossing  tracks  where  act  is  unneces- 
sary, 686 

Custom  of  crossing  track  acquiesced  in 

by  carrier,  686 
Existence  of  reasonable  justification  for 

crossing  tracks,  687 
Occupying  platform  while  waiting  for 

train,  686 

Standing  between  tracks  in  anticipation 
of  train,  686 

The  general  rule,  685 

Usual  rule  as  to  crossing  tracks  does 
not  apply  to  passengers  going  to  and 
from  trains,  687 
Conduct  held  not  to  amount  to  an  invita- 
tion to  alight,  670 
Conflicting  testimony  as  to  invitation  to 

alight  to  be  considered  by  jury,  670 
Contributing  cause  must  be  negligence 

in  legal  sense,  645 
Contributory  negligence  a  question  for 

jury  where  facts  disputed,  652 
Contributory    negligence    of  stranger, 

645 
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CONTRIBUTORY  NEGLIGENCE,  cont'd. 
Carriers  of  passengers,  confd. 

Custom  of  carrier  to  receive  passengers 
at  another  place,  654 

Degree  of  care  required  by  passenger, 645 

Direction  of  carrier's  agent  as  excusing 
act  not  obviously  dangerous,  648 

Direction  or  advice  of  employees,  669,  670 

Discretion  in  choosing  between  two  dan- 
gers, 649 

Disobedience  of  carrier's  rules,  647 

Disregard  of  carrier's  warning,  647 

Distance  of  jump,  666 

Drunken  passenger,  652 

Effect  of  advice  of  conductor  as  to  alight- 
ing where  the  danger  is  not  obvious, 
669 

Effect  of  ignorance  of  rate  of  speed,  671 
Effect    of   non-enforcement  of  carrier's 
rule,  648 

Effect  of  passenger  laboring  under  disa- 
bility, 651 

Effect  of  permission  of  carrier's  servant, 

648 

Examples,  664,  674 

Examples  of  speed,  665 

Examples  of  speed  of  train,  668,  669 

Failure  to  adopt  the  best  alternative,  649 

Failure   to  warn  carrier  of  discovered 

danger,  649 
Getting  on  train  before  proper  time,  654 
Ignorance  of  carrier's  rules,  648 
Ignorance  of  motion  of  train,  666,  667 
Illustrations,  667 

Incurring  obvious  danger  to  avoid  in- 
convenience, 650 

Incurring  slight  danger  to  avoid  great  in- 
convenience, 650 

Infirm, 651 

Instances  held  not  to  amount  to  a  com- 
mand to  alight,  671 

Invitation  implied  by  stopping  of  train  at 
station,  670 

Invitation  of  brakeman,  669 

Invitation  to  alight,  660,  670 

Known  rule  of  carrier  prescribing  place 
of  boarding  cars,  654 

Lame,  651 

Negligence  per  se,  664 
Not  negligence  per  se,  664 
Passenger    alarmed     with  reasonable 
cause,  650 

Passenger  encumbered  with  luggage, 
666,  668 

Passenger  having  partly  descended  steps 
before  the  train  started,  669 

Passenger  in  weak  physical  condition,  669 

Passenger's  duty  to  inform  carrier  of  his 
disability,  651 

Passenger's  negligence  must  be  proxi- 
mate cause  of  injury,  646 

Presumption  of  negligence,  628 

Prima  facie  negligence,  666 

Protrusion  of  arm  from  car  window,  64O 

Question  for  jury,  664 

Question  of  law  or  fact,  652 

Rapidly  moving  train,  668 

Reasonableness  of  apprehension  a  ques- 
tion for  jury,  650 

Biding  in  dangerous  position,  674 

Arm  of  passenger  resting  on  window- 
sill,  684 
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CONTRIBUTORS  NEGLIGENCE,  cont'd. 
Carriers  of  passengers,  cont'd. 

Riding  In  dangerous  position,  cont'd. 

Conductor's  permission  to  violate  car- 
rier's rule,  077 
Examples,  674-676 

Failure  of  passenger  to  seek  a  seat 
where  past  oi  crowd  leaves  crowded 

car,  680 

Failure  to  take  seat  before  train  starts, 

682 

Invitation  of  conductor  to  ride  on  en- 
gine, 676 

Invitation  or  permission  of  conductor, 

676,  677 

Leaving  seat  before  train  stops,  682 
Passing  from  one  car  to  another,  682 
Passing  from  one  car  to  another  by 

conductor's  permission,  682 
Question  for  jury,  684 
Riding  on  baggage  car,  676 
Riding  on  engine,  676 
Riding  on  platform  after  being  warned 

and  requested  to  enter  car,  679 
Riding  on  platform  where  there  are  no 

vacant  seats  within  the  car,  679 
Riding  on  platform  where  there  are 

unoccupied  seats  within  car,  679 
Riding  on  platform  where  act  is  volun- 
tary or  unnecessary,  678 
Riding  on  running-board  of  excursion 

train,  675 
Riding  on  top  of  caboose,  674 
Riding  with  part  of  person  projecting 

from  window,  683 
Sitting  in  chair  instead  of  stationary 

seat,  675 
Standing  near  open  door,  681 
Standing  on  platform  in  violation  of 

rule,  678 

Standing  on  platform  not  negligence 

per-  se,  681 
Standing  on  platform  of  moving  train, 

678 

Standing  on  platform  prima  facie  neg- 
ligence, 681 
Standing  on  platform  where  train  is 

ready  to  be  put  in  motion,  678 
Standing  on  platform  while  cars  are 

being  coupled,  678 
Standing  up  in  car,  681 
Standing  up  in  freight  train,  681 
The  general  rule,  674 
Violation  of  rules  of  carrier,  677 
Where  injury  arises  from  danger  not 
inherent  to  position,  675 
Riding  on  freight  train,  647 
Riding  on  platform  of  car,  646 
Rule    as    to    passenger's  contributory 

negligence,  645 
Sick,  651 

Slowly  moving  train,  664 

Starting  of  train  and  alighting  simultane- 
ous, 669 

Warning  by  employees,  672 

Warning  of  danger,  672 

What  amounts  to  an  invitation  to  alight, 
670 

What  amounts  to  contributory  negligence, 
645 

Where  advice  of  employee  is  obviously 
dangerous,  671 
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CONTRIBUTORY  NEGLIGENCE,  cont'd. 
Carriers  of  passengers,  cont'd. 

Where  carrier  is  guilty  of  wilful  mis- 
conduct, 645 
Where  it  is   passenger's  duty  to  take 

notice  of  train's  motion,  666,  667 
Where  passenger  has  partly  descended 
step,  669 

Where  various  inferences  may  be  drawn 
from  passenger's  conduct  the  question 
is  for  the  jury,  653 

Whether  contributory  negligence  a 
question  of  law  or  fact,  652 

Wilfulness,  645 
Character  in  evidence,  862 

CONVERSION',  see  Trover  and  Conver- 
sion. 

CONVEYANCES,  see  Building  Restric- 
tions and  Restrictive  Agreements. 

CORPORATIONS    (see    also  Car-trust 

Associations)  : 
Call,  107 

Charities  and  trusts  for  charitable  uses  : 

Corporations  as  trustees,  923 
Charter,  943 
Chattel  mortgages  : 

Corporation  as  mortgagor,  955 
COSTS : 

Champerty  and  maintenance,  830 

Attorney  and  client,  826,  829 

COUNTERCLAIM  : 

Burden  of  proof,  26 
COUNTERFEITING : 
Carriers  of  passengers  : 
False  imprisonment,  551 
COUNTIES : 

Carriers  of  passengers  : 

Statutes    requiring   carrier  to   Stop  at 
county  seats,  569 
COUPLINGS  : 

Carriers  of  passengers,  524- 

Presumption  of  negligence,  625 
COUPONS,  see  Carriers  of  Passengers. 
COURTS : 

Business,  78 
COVENANTS  (see  also  Building  Restric- 
tions and  Restrictive  Agreements)  : 
Business,  78 
But,  8q 

Carrying  on  business,  725 
Covenant  against  incumbrances-: 

Building  restrictions  and  restrictive  a- 
greements,  6 

CREDIT,  see  Cash. 

CREDITORS,  see  Chattel  Mortgages. 

CRIME  : 

Charge,  890 
CRIMINAL  AND  CIVIL  PROCEEDINGS: 

Case,  750 

CRIMINAL    LAW    (see   also   Burglary  ; 
Carrying   Weapons  :   Champerty  and 
Maintenance  ;  Character  in  Evidence  ; 
Cheat)  : 
Burden  of  proof : 

Burden  never  shifts  : 

Abandonment  of  conspiracy,  33 
Alibi,  34,  37,  38 
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CRIMINAL  LAW,  cont'd. 
Burden  of  proof,  cont'd. 
Burden  never  shifts,  cont'd. 
Former  conviction,  38 
General  rule,  33 
Insanity,  38 
Justification,  37 
Prima  facie  case,  37 
Reasonable  doubt,  34 
Self-defense,  34,  38 
Capital,  142 
Capital  cases,  142 
Carriers  of  goods  : 

Statutes  making  the  sending  of  danger- 
ous goods,  without  notice  to  carrier,  a 
crime,  372 
Cemeteries  : 

Monument,  795 
Charge,  890 

CROPS  : 

Chattel  mortgages,  959,  976,  977 
Definite  location,  960 
Description  of  property,  959 
Discharge,  1022 
Illustrations,  959 
Lands  upon  which  grown,  959 
Recording,  1012 
Year,  959 

CROSSINGS  : 

Carriers  of  passengers  : 

Carrier  crossing  another  road,  587,  588 
Crossing  of  two  roads,  587,  588,  591 
Passenger  crossing  track  where  act  is  un- 
necessary, 696 
Crossing  intermediate  track  in  passing 

between  station  and  train,  687 
Custom  of  crossing  track  acquiesced  in 

by  carrier,  686 
Existence   of   reasonable  justification 

for  crossing  track,  687 
Passenger  crossing  in  front  of  train 

known  to  be  approaching,  676 
Usual  rule  as  to  crossing  tracks  does 
not  apply  to  passengers  going  to  and 
from  trains,  687 
Cattle  guards,  772 

CRUELTY  TO  ANIMALS  : 

Charities  and  trusts  for  char  itable  uses  : 

Prevention  of  cruelty  to  animals,  933 

CULVERTS  : 

Carriers  of  passengers,  521 

CURRENT  FUNIWi,  1031 

(TSTOI)Y 

Charge,  889 

CY  PRES  DOCTRINE,  see  Charities  and 
Trusts  for  Charitable  Uses. 

i>\.m.\<;es  (see  also  Carriers  ok  Goods; 
Carriers  of  Live  Stock  ;  Carriers  of 
Passengers  ;  Exemti.aky  Damages)  : 
Building  restrictions   and  restrictive  agree- 
ments : 

Awarding  damages  for  breach,  17 
Liquidated  damages,  18 
Plaintiff  need  not  show  damage,  17 
Chattel  mortgages,  998,  1006 
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DANGEROUS  OR  DEADLY  WEAPONS. 

736 

Arms  of  war,  738 
Brass  knuckles,  737 
Condition  of  weapon,  737 
Construction  of  the  term,  736 
Knife,  737 
Pistol,  737 

Statutes  enumerating  dangerous  or  deadly 

weapons,  737 
Unloaded  weapons,  737 

DATE  : 

Chattel  mortgages,  974 

Recording,  1009 
Checks,  1032 

Alteration  of  date,  1074 

Checks  dated  on  Sunday,  1032 

Days  of  grace,  1032 

Falling  due  on  Sunday,  1032 

Future  day  named,  1032 

Instruments  payable  at  a  future  day  held 

to  be  bills  of  exchange,  1032 
Instrument  payable  at  a  future  day  held 

to  be  checks,  1033 
Necessity  of,  1032 

Payment  by  bank  before  day  of  date, 
1032 

Post-dated  checks,  1032 

Rule  in  Massachusetts  as  to  instrument 

payable  at  a  future  day,  1034 
Rule  in,  Pennsylvania  as  to  instrument 

payable  at  a  future  day,  1034 
Rule  in  Rhode  Island  as  to  instrument 

payable  at  a  future  day,  1034 

DAYS  OF  GRACE  : 
Checks,  1032 

Post-dated  checks,  1032 

DAY  WORK,  84 

DEAD  BODIES,  see  Cemeteries. 

DEAF  AND  DUMB  PERSONS  : 

Charities  and  trusts  for  charitable  uses,  930 

DEATH : 
Checks  : 

Whether  death  of  drawer  revokes  check, 

1079 

In  case  of  death,  756 

DEATH  BY  WRONGFUL  ACT.: 
Child — children,  1085 
Bastards,  1096 

DEBTS  : 

Capital,  135 
Charge,  887 
Chattel  mortgages: 

Book  debts,  961 

DEBTS  01   DECEDENTS : 

Charge,  886,  887 

DECLARATIONS    (see    also    infra.  Res 

Gest/e)  : 
Burglary,  65 
Chattel  mortgages  : 

When  bill  of  sale  regarded  as  mortgage, 

953 

DEDH  \ HON: 
Cemeteries,  7S4 

Acts  constituting  a  dedication,  785 
Dedication  presumed  by  user,  785 
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DEDICATION,  cont'd. 
Cemeteries,  cont'd. 

General  rule,  784 

No  particular  form  necessary,  785 

Owner    precluded    from    exercising  his 
former  rights,  784 

Particular  grantee,  784 

Purchasing  lands  subject   to  use  as  a 
cemetery,  7S5 

Purposes  for  which  lands  may  be  dedi- 
cated, 784 

What  constitutes  dedication,  784 

DEEDS  (see   also  Building  Restrictions 
and  Restrictive  Agreements)  : 
Charities  and  trusts  for  charitable  uses,  912 

DEFAU LT,  see  Chattel  Mortgages. 

DEFEASANCE,  see  Chattel  Mortgages. 

DELA  Y,  see  Carriers  of  Live  Stock. 

DELIVER  Y,  see  Carriers  of  Goods  ;  Car- 
riers of  Live  Stock. 

DEMAND  : 

Certificates  of  deposit,  806 
On  call,  107 

DEMURRAGE : 
Carriers  of  goods  : 

Lien,  399 

DEPOSIT,  see  Certificates  of  Deposit  ; 

Checks. 

DEPOSIT  SLIP,  802 

DETECTIVE  : 
Burglary  : 

Entry  by  collusion  of  detective,  51 

DETINUE  : 

Chattel  mortgages  : 

Mortgagee  may  enforce  his  right  to  pos- 
session after  default,  1001 

DE  VIA  TION,  see  Carriers  of  Goods. 

DIES  NON  JURIDICUS: 

Business,  78 
Carriers  of  goods  : 
Delivery,  217 

DIRECTORS : 

By-law,  89  - 
Quorum,  89 

DISTRICT  ATTORNEY: 
Character  in  evidence  : 

Comments  by  prosecution  on  failure  to 
produce  evidence,  871 

DIVORCE  : 

Character  in  evidence,  862 

Defense  of  plaintiff,  862 
Examples,  862,  863 

General    reputation   is   inadmissible  to 
sustain  or  rebut  charge  of  adultery, 

863 

DOGS,  see  Carriers  of  Live  Stock. 
Chattels,  1022 

DRAFTS,  see  Checks. 
Carriers  of  goods  : 

Bill  of  lading  attached  to  draft,  206 

DRA  WEE,  see  Checks. 
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DRINK  : 

By  the  drink,  84 

DRUNKENNESS  : 
Carriers  of  passengers  : 

Assault  by  servant  upon  drunken  pas- 
senger, 549 
Care  to  be  exercised  towards  intoxicated 

passengers,  564 
Contributory  negligence,  652 
Duty  as  to  drunken  passenger,  558 
Duty  of  carrier  to  employ  sober  servants, 
533 

Ejection  of  passengers,  599 

In  general,  599 

Mental    and    physical   condition  and 

place  of  ejection,  600 
Passenger  in  helpless  condition,  599 
Where    passenger's   condition  is  un- 
known to  conductor,  600 
Liability  of  carrier  for  assault,  554 
Servants,  632 

Whether  carrier  is  bound  to  carry  intoxi- 
cated persons,  538 
Character  in  evidence  : 

Witnesses,  859 

DUE  CAUSE  : 
Cause,  774 

DUELLING : 

Challenge,  813 

DUES  : 

By-laws,  99 

DUNNAGE,  148 

DURESS  : 

Carriers  of  goods  : 

Contract  limiting  carrier's  liability,  298 

DWELLING  HOUSE: 

Burglary,  52,  57 
Cemeteries,  793 

DYING  DECLARATIONS  : 

Carriers  of  passengers,  640 

EACH  : 

Each  case,  750 

EASEMENTS  : 

Suilding  restrictions  and  restrictive  agree- 
ments : 

Considered  as  equitable  easements,  5 
May  be  created  by  words  of  covenant,  5 
Mutual  covenants,  5 

Need  not  be  created  with  dominant  or 

servient  estate,  5 
Restrictive  agreements  create  rights  in 

nature  of  easements,  4 
Theory  that  restrictions  create  easements 
criticised,  5 
Canals,  116 
Cemeteries,  785,  787 

EDUCATION : 

Charities  and  trusts  for  charitable  uses,  929 

Apprentices,  930 

Children  of  particular  locality,  929 
Deaf  and  dumb  persons,  930 
Education  of  theological  students,  927 
Education  of  the  poor,  930 
Private  institutions,  930 
Prizes,  930 
Professorships,  930 
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EDUCATION,  cont'd. 

Charities  and  trusts,  etc.,  cont'd. 

Public  libraries,  930 
Public  or  free  schools,  929 
Scholarships,  930 
Statute  of  Elizabeth,  929 

EFFECTS  ("see  also  Chattels)  : 
Chattels  compared  with,  1022 

EJECTMENTS  : 

Cemeteries,  786 

ELECTION  CONTESTS  : 

Case,  753 

ELECTIONS  (see  also  Candidate)  : 
Burden  of  proof : 

Election  petition,  27 
Canvass,  131 

Carrying  weapons,  729,  741 

ELEEMOYSNARY,  895 

ELEVATORS  (see  also  Carriers  of  Pas- 
sengers) : 
Carriers  of  goods  : 

Mingling  grain  of  different  owners,  226 
Misdelivery,  390 

Statutes  requiring  delivery  at  particular 
elevator.  216 
Common-law  rule,  216 
Illinois  statute,  216 

To  what  cases  statute  inapplicable,  216 

EMBEZZLEMENT  : 

Character  in  evidence,  863 

EM  I N  ENT  DOMAIN  : 
Canals,  114 

Change  of  canal  bed,  115 
Compensation,  115 

Compliance  with  law  authorizing,  115 
Damages,  115 

Exercise  of  right  of  eminent  domain,  114 

Fee  simple  in  state,  116 

Grant  of  public  lands,  117 

Mere  easement,  116 

Mode  of  ascertaining  damages,  117 

Necessity  of  compensation,  115 

Power  of  the  legislature,  114 

Power  to  construct  to  or  from  tide- 
water,  115 

Restriction  upon  the  use  of  lands,  116 

Rights  of  former  owners,  116 

Right  to  enter  and  use  soil  before  pay- 
ment of  damages,  116 

Set-off,  115 
Cemeteries,  782 

Cemetery  purposes,  782 

Condemnation  for  cemetery  purposes, 
782 

Condemnation  for  highways,  783 
Condemnation  of  cemetery  lands,  783 
Condemning  private  cemeteries,  783 
Enlarging  public  cemetery,  783 
Essentials,  782 

General  rule  as  to  condemnation,  783 

Immunity  granted  by  special  act  and  re- 
pealed by  general  act,  784 

Must  be  for  public  use,  782 

Special  authority  necessary  to  condemn 
public  cemetery,  783 

Statutes  prohibiting  the  condemning  of 
cemeteries,  784 
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EMPLOYMENT  : 

Business,  72 

ENTR  Y,  see  Burglary. 

EN  VENTRE  SA  MERE,  1083 

EQUITABLE  MORTGAGES  : 
Chattel  mortgages  : 

Description,  961 

EQUITY,  see  Building  Restrictions  and 
Restrictive  Agreements  ;  Catching  Bar- 
gain ;  Charities  and  Trusts  for  Char- 
itable Uses. 

EQUITY  OF  REDEMPTION,  see  Chat- 
tel Mortgages. 

ESTATES,  see  Catching  Bargain. 

ESTOPPEL : 
Carriers  of  goods  : 

Bill  of  lading,  207 
Carriers  of  live  stock  : 

Shipper's    receipt  admitting  good  con- 
dition of  cattle — effect  as  estoppel,  460 
Chattel  mortgages  ; 

Bona  Jide  purchasers,  1014 

Fixtures,  977 

EVIDENCE  (see  also  Burden  of  Proof  ; 
Burglary  ;  Carriers  of  Passengers ; 
Carrying  Weapons  ;  Character  in 
Evidence  ;  Chattel  Mortgages  ;  Par- 
ol Evidence;  Res  Gestae)  : 
Bill  of  lading  : 

Delivery  of  goods,  iSS 
Cancellation,  129 
Carriers  of  goods  : 

Bill  of  lading  as  evidence  of  delivery  of 

goods,  188 
Burden  of  proving  ownership  by  carrier  : 

Delivery  to  true  owner  of  goods,  196 
Proof  of  agent's  authority  to  accept  de- 
livery, 195 
Proof  of  delivery,  190 
Bill  of  lading,  190 
Burden  of  proof,  190 
Expense  bill,  190 
How  made,  190 
Receipts,  190 
Carriers  of  Passengers  : 

Other  similar  accidents,  635 

EXCEPT 

But,  79 

EXEMPL  \UY  DAMAGES: 

Carriers  of  goods,  390 
Carriers  of  passengers  : 

Absence  of  slight  care  on  part  of  railroad 
company  is  gross  negligence,  712 

Assault  by  employee,  715 

Carrying  beyond  station,  710 

Compensatory  and  exemplary  damages 
distinguished,  708 

Conductor  may  testify  as  to  his  intent, 
710 

Corporation,  713,  717 

Corporation  not  exempt  from  such  dam- 
ages, 713 

Distinction  between  the  acts  of  carrier 
and  those  of  its  servant,  712 

Ejection  of  passenger  from  moving  train, 
709 

Enforcing  illegal  regulations,  714 
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EXEMPLARY  DAMAGES,  cont'd. 
Carriers  of  passengers,  cont'd. 

Evidence  of  authorization  or  ratification, 

716 

Evil  motive  or  intention  must  be  shown, 

708 

Excessive  damages,  721 

Insult  and  indignity,  723 

Unlawful  ejection,  723 

Wantonly  carrying  beyond  station,  723 
Exemplary  damages  for  carrier's  act,  712 
Exemplary  damages  recoverable  for  act 

of  carrier's  servant  without  reference 

to  authorization,  717 
Failure  to  keep  track  in  repair,  714 
General  rule,  708 

Force  and  deliberation  of  ejectment  not 

the  test,  710 
Gross  negligence,  711 

Gross    negligence    in    management  of 
trains,  713 

Gross  negligence  of  servants  in  running 
train,  716 

Illustrations  of  cases  in  which  exemplary 

damages  are  recovered,  709 
Insult  accompanying  act,  709 
Knowledge  of  defects,  715 
Liability  for  acts  of  servant,  714 
Malice,  708 

Malice  inferred  from  circumstances,  709 
Malice  inferred  from  time  and  place  of 

ejection  of  passenger,  711 
Mere  brusqueness  not  an  insult,  710 
Ratification,  716 

Ratification  of  servant's  act  a  question  of 
fact,  716 

Retention  of  servant  as  ratification,  716 
Right  to  give  exemplary  damages  in  any 

case  questioned,  708 
Servant's  act  must  be  authorized  or  rati- 
fied, 714 

Unlawful  ejection  of  passenger  through 

mistake,  710 
Unlawful  ejection  where  servant's  act  is 

not  ratified  or  authorized  by  carrier, 

715 

Wanton  ejection,  709 

Wantonly  carrying  beyond  destination, 

709 

Wanton    manner   accompanying  lawful 

ejection,  710 
Who  deemed  the  corporation,  714 
Wilfulness,  708 
Wilful  refusal  to  carry,  709 
Cemeteries,  794 

EXEMPTION  PROM  TAXATION  (see  also 

Capital)  : 

Charities  and  trusts  for  charitable  uses,  916 

EXE3IPTION  LAWS  : 

Cart,  746 

Chattel  mortgages  : 

Cotton  grown  on  homestead,  976 
Exempt  property,  976 

Mortgage  of  personalty  from  which  ex- 
emption to  be  selected,  976 
Child — children  : 

Whether  confined  to  minor9,  1085 

EXPECTANT  HEIRS,  see  Catching  Bar- 
gain. 

1 


EXPERT  AND  OPINION  EVIDENCE  : 
Carriers  of  goods  : 

Market  value,  375 

EXPLOSIONS  : 
Carriers  of  goods  : 

Liability  of  carrier,  367 
Carriers  of  passengers  : 

Explosion  of  steamboat  boiler,  627 

EXPLOSIVES  : 
Carriers  of  goods  : 

Agreement  between  shipper  and  carrier 
to  conceal  nature  of  goods,  373 

Different  consignors  shipping  explosives 
at  the  same  time,  373 

Liability  of  shipper,  371 

Shipper  must  notify  carrier  of  dangerous 
character  of  goods,  372 

Statute  making  the    sending  of  explo- 
sives, without  notice,  a  crime,  372 

EXPRESS  COMPANIES  (see  also  Carriers 
of  Goods)  : 
Care  of  agent  or  express  company,  147 
Carriers  of  goods  : 

Notice  to  consignor  where  consignee  re- 
fuses to  accept  goods,  280,  281 
Personal  delivery,  218 
Carriers  of  passengers  : 

Liability    of    railroad   towards  express 

messengers,  622 
Messenger   not  bound  by  contract  be- 
tween railroad  company  and  express 
company,  622 
Delivery  to  railroad  employee  for  express 
company,  186 

FACTORS    AND    COMMISSION  MER- 
CHANTS : 
Cash,  757 
Charge,  886 

FACTORY  : 

Burglary,  56 
FACTS : 

Facts  of  the  case,  749 
FALSE  IMPRISONMENT: 
Carriers  of  passengers,  550 

Agent  acting  as  detective,  552 
Altercation  between  a  passenger  and  a 

servant,  552 
Arrest  for  evading  payment  of  fare,  551 
Examples,  550,  554 
Liability  of  carrier,  550 
Mistake  as  to  identity,  552 
Passing  counterfeit  money,  552 
Probable  cause,  552 

Statute  empowering  the  servants  of  car- 
riers to  arrest  passengers,  552 
FALSE  PRETENSES  (see  also  Cheat)  : 

Burglary,  49 
FARMING  : 

Business,  75,  76 
FELLOW  SERVANTS  : 

Character  in  evidence,  862 
FENCES  : 

Carriers  of  passengers,  522 
Collisions  with  cattle,  593 
Duty  to  fence  at  common  law,  522 
Duty  to  passenger,  522,  523 
Statutory  enactments  requiring  fences, 
523 
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FERRIES,  see  Carriers  of  Passengers. 

FERRY : 

Delivery,  182 

FILE  : 

Chattel  mortgages,  1013 

PINES  : 
By-laws,  99 

FIRE  : 

Carriers  of  goods  : 

Liability  for  loss  by  fire,  286 
Loss  by  fire,  364 

Loss    by   fire    under  contract  limiting 
liability  for  negligence,  360,  362 

Statute  making  railroad  company  liable 
for  loss  by  fire,  287 
Charities  and  trusts    for  charitable  uses, 

933 

FIRE  INSURANCE  : 

Burning  fluid,  70 
Camphene,  70,  109 

FIXTURES : 

Chattel  mortgages,  977 

FLOODS  (see  also  Canals)  : 
Act  of  God  : 

Duty  of  carrier,  243 
Carriers  of  goods,  234 

Excuse  for  delay,  255 

FORECLOSURE,  see  CHATTEL  MORTGAGES. 

FOREIGN  CHARITIES  : 

Charities  and  trusts  for  charitable  uses,  924 

FOREIGN  CORPORATIONS: 
Business,  74 

FORFEITURES  : 

Building  restrictions  and  restrictive  agree- 
ments, 3 
By-laws,  102,  104 
FORGERY : 

Certificates  of  deposit  : 

Forged  indorsements,  810 
Checks  : 

Alteration  of  amount,  1075 
Alteration  of  date,  1074 
Forged  indorsement,  1076 

As  between  bank  and  payee,  1076 
Effect  of  indorsement,  1077 
Liability  of  bank,  1076 
Liability  of  depositor,  1077 
Liability  of  recipient  of  money,  1078 
Presumption  from  execution,  1078 
To  whom  recipient  of  money  is  liable, 
1078 

Liability  of  bank  for  forgery  of  signature  as 
between  depositor  and  bank,  1070 
Alteration,  1067 

Check  given  to  stranger  under  sus- 
picious circumstances,  1068 

Check  so  negligently  drawn  as  to  per- 
mit of  alteration,  1068 

Damage  to  bank,  1070 

Delay  in  discovering  forgery,  1069 

Duty  of  depositor  to  examine  pass- 
book and  vouchers,  1069 

Evidence  of  forgery,  1067 

Failure  of  party  to  act  promptly  in 
giving  notice  of  forgery,  1069 

Fault  or  negligence  of  drawer,  1067 
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FORGERY,  cont'd. 
Checks,  cont'd. 

Liability  of  bank,  etc. ,  cont'd. 
Instances  of  forgery,  1067 
Notice   and    return    of   check  before 

bringing  suit,  1069 
Rule  in  case  of  forged  checks,  1066 
Subsequent  conduct  of  drawer,  1068 
What  is  due  diligence  in  giving  notice 
of  forgery,  1069 
Liability  of  bank  for  forgery  of  signature  as 
between  payee  and  bank  : 
Examples,  1071,  1072 
General  rule,  1071 

Right  to  recover  for  money  paid  out  to 

bona  fide  holder,  1071 
Statute  in  Pennsylvania,  1073 
Suspicious  circumstances,  1073 
Where  amount  has  never  been  actually 
paid  over,  but  simply  credited  to  cus- 
tomer, 1073 
Raised  checks,  1075 

Giving  check  to  stranger,  1075 
Liability  of  drawer,  1075 
Liability  of  payee,  1075 
Negligence  of  depositor,  1075 

FORMER  CONVICTION  : 

Burden  of  proof,  38 

FRAUD  (see  also  Catching  Bargain): 
Burglary,  4S 
Carriers  of  goods,  322 

Delivery  secured  by  fraud,  412 
Failure  to  sue  caused  by  carrier's  fraud, 
321 

Liability  of  carrier  for  delivery  of  goods 
to  fraudulent  purchaser,  197 

Statutory  penalties  for  refusing  to  de- 
liver, 229 

Wrongful    delivery    induced    by  fraud 
practiced  upon  carrier,  210 
Carriers  of  passengers  : 

Evasion  of  payment,  of  fare,  496 
Certificates  of  deposit : 

Certificate  fraudulently  issued,  810 
Character  in  evidence,  863 

Action  of  devisavit  vel  non,  864 

Charge  of  fraud  does  not  involve  char- 
acter, 863 

Embezzlement,  863 

Evidence  sometimes  admissible,  864 

Examples,  863,  864 

In  general,  863 

Wills,  864 
Chattel  mortgages  : 

Bill  of  sale  as  mortgage,  953 

Default,  1002 

Overstatement  of  amount  as  prima  facie 
evidence  of  fraud,  970 
Checks,  1046 

FRAUDS,  STATUTE  OF  : 

Charge,  889 

FREIGHT,  see  Carriers  of  Goods. 

FREIGHT  TRAINS,  see  Carriers  op  Pas- 
sengers. 

FULL  : 

Full  and  complete  cargo,  149 

11  [BHDS 

Current  funds,  1031 
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FURNITURE : 

Chattel  mortgages,  959 

FUTURE  ACQUIRED  PROPERTY: 
Chattel  mortgages,  979 

Acquisition  insufficient  to  vest  title,  980 
Act  showing  intention  to  pass  title  in  ac- 
cordance with  former  mortgage,  980 
Description  of  property  covered,  982 
England,  984 

Future  earnings  of  a  threshing  rig,  980 
Increase  of  property  in  grantor's  posses- 
sion, 980 

Instrument  containing  authority  to  mort- 
gagees to  take  possession  followed  by 
possession  taken,  980 

Insufficient  interest  to  support  mortgage, 
982 

Intention  must  be  clearly  expressed,  982 
Mortgage  of  future  property  validated  by 

new  act,  980 
Possession  must  be  given  to  or  taken  by 

possession,  980,  981 
Possession  not  taken,  981 
Rolling  stock  of  railroad,  984 
Rule  in  equity,  982 
Rule  in  the  United  States, 
Valid  between  parties,  981 
Various  jurisdictions,  985,  986 
Void  at  common  law,  979 
Whether  future  acquired  property  could 

be  mortgaged  at  common  law,  979 

FUTURE  AD  VANCES,  see  Chattel  Mort- 
gages. 

GAMING  : 

Cards,  146 

GARNISHMENT  : 
Carriers  of  goods  : 
Liability  of  carrier  when  goods  are  garnished, 

240 

Carrier  subject  to  garnishment,  240 
Examples,  240,  241 

Garnishment  a  defense  to  action  by 
shipper  for  refusal  to  deliver,  240 

Goods  in  transit  are  beyond  jurisdic- 
tion of  court,  240 

Public  policy,  241 
Charge,  886 

Chattel  mortgages,  1002 

GOODS  (see  also  Chattels)  : 
Chattels  compared  with,  1022 

GRANDCHILDREN,   see    Child  —  Chil- 
dren. 

GRA  VE  YARDS,  see  Cemeteries. 

HA  CKMEN,  see  Carriers  of  Passengers. 

HANDCAR,  144 

HEARSAY  EVIDENCE  : 
Character  in  evidence,  881 

HEIRS,  see  Catching  Bargain. 

HIGHWAYS  : 

Byroad,  104 
Canals,  122 

Bridges,  122 
Cemeteries,  790 

Charities  and  trusts  for  charitable  uses, 

933 
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HOGS  : 
Cattle,  771 

HOLIDAY  : 

Carriers  of  goods  : 

Delivery,  217 

HOMICIDE  : 

Carriers  of  passengers  : 

Liability  of  carrier,  554 
Chance  medley,  846 
Character  in  evidence,  862 
Character  of  deceased,  853 
Character  of  deceased  in  homicide,  872 

Character  of  deceased  must  be  known 

to  defendant,  873 
Evidence  admissible,  872 
Exceptions  to  general  rule,  872 
Generally  inadmissible,  872 
Grade  of  homicide,  873 
Presumption  of  knowledge  of  charac- 
ter, 874 
Question  of  law,  873 
When  admissible,  872 
Evidence  of  deceased's  character,  878 
Knowledge  by  defendant  of  violent  acts 

of  deceased,  877 
Trait  involved,  857 

HORSES  : 

Cattle,  771 

HOSPITALS  : 

Charities  and  trusts  for  charitable  uses,  932 

HOURS  : 

Business  hours,  77 

HOUSE  : 
Burglary,  55 

HOUSE  OP  ILL  FAME  : 
Character  in  evidence  : 

Inmates  and  frequenters  of  houses  of  ill 

fame,  874 
Keeper  of  house  of  ill  fame,  855 

HUSBAND  AND  WIFE  : 
Carriers  of  goods  : 

Delivery  of  wife's  goods  to  husband,  194 
Wife's  goods  attached  in  action  against 
husband,  238 
Chattel  mortgages  : 
Mortgagor,  955 

HYPOTHECATION : 

Carriers  of  goods,  411 

IDENTIFICATION  : 

Checks,  1051 

IDENTITY  : 

Carriers  of  passengers  : 

False  imprisonment  under  a  mistake  as 

to  identity,  552 

ILLEGAL  CONTRACTS  (see  also  Cham- 
perty and  Maintenance)  : 
Building  restrictions  and  restrictive  agree- 
ments, 6 
Champerty  and  maintenance,  829 
Attorney  and  client,  824 

Agreement  after  judgment  for  fee,  S29 
Agreement   must   be   made   in  good 

faith,  827 
Agreement  to  pay  costs,  S26 
Attorney  advancing  costs,  S29 
Attorney  compelled  to  refund,  S29 
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ILLEGAL,  CONTRACTS,  cont'd. 
Champerty  and  maintenance,  cont'd. 
Attorney  and  client,  cont'd. 

Construction  of  contract,  827 

Contingent  fees,  824 

Illustrations  of  agreements  not  cham- 

pertous,  825 
Illustrations   of    champertous  agree- 
ments, 825 
Indemnifying  against  costs,  826 
Prosecuting  claim  against  government, 
828 

Recovery  on    quantum    meruit  when 

contract  champertous,  828 
Rule  in  United  States,  825 
Rule  subject  to  modification,  827 
Buying  claims  for  suit,  829 

JMMIGRA  TION,  see  Chinese  Exclusion 

Acts. 

INDICTMENT  : 

Caption,  143 
Cards,  146 
Cattle,  772 

INEVITABLE  ACCIDENT  (see  also  Car- 
riers of  Goods)  : 
Carriers  of  passengers,  531 
Cas  fortuits,  748 
Casus  fortuitus,  763 

INFANTS  (see  also  Child — Children): 
Chattel  mortgages,  955 

Lunatics  as  mortgagors,  956 

INHERITANCE,  see  Catching  Bargain. 

INJUNCTION : 
Carriers  of  goods  : 

Admitting  vans  of  certain  shippers  at 

later  hours  than  others,  178 
Mandatory  injunction  to  compel  reception 

of  goods  from  connecting  carrier,  161 
Cemeteries,  791 

Injury  to  or  removal  of  monument,  795 
Trespass,  794 

INNS  AND  INNKEEPERS  : 
Burglary  : 

Guest  at  inn,  47 
INSANITY  : 

Burden  of  proof,  38 
Carriers  of  passengers  : 

Liability  of  carrier,  554 
INSPECTION  : 
Carriers  of  goods  : 

Consignee's  right  of  inspection,  231 
INSTRUCTIONS,  890 

Chain  of  circumstances,  812 
Written  instructions,  890 
INSURANCE  (see  also  Carriers  of  Goods): 

Casualty,  762 
INTENT,     see     Burglary;  Carrying 

Weapons. 
INTENTION 
Character  in  evidence,  867 
Chattel  mortgages,  949,  954 

All  the  circumstances  of  transaction  to  be 

considered,  950 
Bill  of  sale  as  mortgage,  953 
Intention  governs,  949 
Prices  paid,  950 
Value  of  property,  950 
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INTEREST  : 
Carriers  of  goods  : 
Allowance   of  interest   in  actions  against 

carriers,  378 
Allowed  for  negligence,  380 
Authorities  discussed,  378,  381 
Discretion  of  jury,  380 
Goods     negligently     injured  during 

transit,  381 
Rate  of  interest  at  place  of  destination, 

38i 

Recovery  of  interest  allowed,  378 
In  case  of  delay  in  delivery  of  goods,  384, 
385 

Refusal  to  deliver,  389 

INTERMENT,  see  Cemeteries. 

INTERNATIONAL    LAW,   see  Chinese 
Exclusion  Acts. 

INTERPLEADER  : 

Certificates  of  deposit,  808 

INTERPRETATION,  see  By-Laws. 

INTERSTATE  COMMERCE  : 
Carriers  of  goods,  303 

Statute  prohibiting  carriers  from  limiting 

their  liability,  340 
Statutory     penalties    for    refusing  to 
deliver,  227 
Carriers  of  live  stock: 

Statute  prohibiting  the  transportation  of 
diseased  cattle,  464 
Open  bulk,  18 

INTERVENTION  : 

Chattel  mortgages,  1000 

INTOXICATING  LIQUORS  : 
Burden  of  proof  : 

Sale  without  license,  42 
Business,  73 
Carriers  of  goods  : 

Liability  of  carrier    where  liquors  are 
seized  under  the  police  regulations  of 
the  state,  241 
Carrying  on  business,  725 
Chattel  mortgages,  976 
INTOXICA  TION,  see  Drunkenness. 
ISSUE  : 

Child — children  : 

Children  distinguished  from,  1089 
Issue  read  as  children,  1090 
JOINT    TENANTS    AND    TENANTS  IN 
COMMON  : 
Chattel  mortgages  : 

Cotenants  as  mortgagors,  955 
Mortgagees  as  joint  tenants,  956 
JUDGE : 

Chambers,  814 
Disqualification  - 
Case,  749 
JUDGM  I  INT 
Charge,  887 

JUDICIAL  NOTICE: 
Carriers  of  goods  : 

C.  O.  D.,  224 
Carriers  of  live  stock  : 

Danger  of  infection  from  diseased  cattle, 

467 

Carriers  of  passengers,  630 
Census,  798 
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J  IK  ISDICTION,  see  Charities  and 
Trusts  for  Charitable  Uses  ;  United 
States  Courts. 

JURY  AND  JURY  TRIAL: 

Call,  108,  109 

Charge  to  the  jury,  890 

LABOR  : 

Business  distinguished  from,  74 

LACHES  (see  also  Checks)  : 

Building  restrictions  and  restrictive  agree* 

meats,  16 
Carriers  of  goods  : 

Holder  of  bill  of  lading,  203 

LANDLORD  AND  TENANT : 

Champerty  and  maintenance,  820 
Chattel  mortgages  : 

Landlord's  lien,  997 
Chattels  real,  1023,  1024 

LARCENY : 
Burglary  - 

Intent  to  commit,  61 
Carriers  of  goods  : 
Liability   of  carrier  where  goods  are 
stolen,  286 
Carry,  724 

Character  in  evidence  : 

Trait  involved,  856 

LATENT  DEFECTS,  see  Carriers  of 

Passengers. 

LAW  (see  also  By-Laws)  : 
Authorized  by  law,  84 
By  the  law  of  the  land,  84 

LAWFUL  CHARGES,  887 

LAW  OF  THE  ROAD  : 

Bicycle,  152 
Carriage,  152 

LEASES : 

Carrying  on  business,  725 
Chattels  real,  1023,  1024 

LEGACIES  AND  DEVISES(see  also  Chari- 
ties and  Trusts  for  Charitable  Uses)  : 
Charge,  887 

LETTERS : 

Capital  letters,  142 

LIABILITY  : 

Charge,  886 

LIBEL  AND  SLANDER: 

Bushwhacker,  91 
Character  in  evidence,  865 

Period  to  which  evidence  should  relate, 

860 
Rumor,  879 
Trait  involved,  857 
Cheat,  1026 

LICENSE  : 

Cemeteries,  788 

LIENS  (see  also  Building  Restrictions  and 
Restrictive  Agreements)  : 
Carriers  of  goods,  222,  399 

At  what  time  the  lien  attaches,  404 
Back  freight  charges,  400 
Carrier  entitled  to  lien  on  goods  carried, 
399 
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LIENS,  cont'd. 

Carriers  of  goods,  cont'd. 

Carrier's  possession  derived  from  holder 

without  authority,  403 
Connecting  carriers,  403 

Carrier  acts  as  shipper's  agent  in  for- 
warding, 408 
Damage  caused  by  first  carrier  cannot 

be  set  off  against  last,  408 
Goods  received  by  last  carrier  through 

error  of  antecedent  carrier,  406 
Goods  sent  to  wrong  destination  by 

error  of  previous  carrier,  406 
Guaranty  of  fi'rst  carrier  as  to  through 
rates  making  prima  facie  case  for 
owner  of  goods,  409 
Improper  agreement  with  initial  line, 
407 

Initial  line  improperly  marking  goods 

freight  prepaid  through,  407 
Last  carrier  not  bound  by  contract  of 

initial  carrier,  409 
Liability  of  line  guaranteeing  rate,  410 
Rights  of  second  carrier  where  goods 

are  improperly  marked  as  prepaid, 

407 

Second  carrier  receiving  with  notice 

that  through  freight  is  prepaid,  407 
Shipper  selecting  one  of  two  routes, 

406 

Unauthorized  guaranty  of  first  carrier 

as  to  through  rates,  409 
Where  the  last  carrier  has  not  paid 

any  charges  to  the  preceding  carrier, 

410. 

Whether  first  carrier  is  agent  of  subse- 
quent carrier,  408 
Whether  the  last  carrier  has  a  lien,  405 
Consignor  clothed  with  apparent  author- 
ity, 404 

Construction  of  contracts  providing  for 
general  lien  upon  balance,  401 

Custom  duties  advanced  on  goods  im- 
ported, 399 

Delivery  and  payment  as  concurrent 
acts,  405 

Delivery  requiring  several  days,  405 
Enforcement  of  lien,  417 

Attachment,  418 

Bill  in  equity,  418 

Carrier  charging  too  much,  419 

Carrier  refusing  to  allow  set-off,  419 

Consignee  entitled  to  a  reasonable  time 

in  which  to  pay  charges,  418 
Consignee  may  set  off  damages  419 
Demand  for  charges  must  be  shown, 

418 

Duty  of  consignee  when  freight  is  ten- 
dered and  delivery  refused,  419 
Enforcement  by  action,  418 
Execution,  418 
How  enforced,  417 
No  right  of  sale,  417 
Perishable  goods,  418 
Statutes  providing  for  sale,  417 
Trover,  419 
Failure  or  refusal  of  consignee  to  receive, 
405 

General  notice  creating  a  general  lien, 
402 

Goods  delivered  to  carrier  by  wrongful 
holder,  403 
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LIENS,  cont'd. 

Carriers  of  goods,  cont'd. 

Goods  received  by  last  carrier  through 

error  of  antecedent  carrier,  406 
Goods  sent  to  wrong  destination  by  error 

of  previous  carrier,  406 
Government  property,  403 
Implied  lien  for  general  balance  not  fa- 
vored, 401 

Last   carrier   receiving   goods  through 

mistake  of  first,  406 
Liability  of  carrier  while  retaining  goods, 

419 

In  general,  419 

Liability  for  negligence  only,  420 

Live  stock,  420 
Lien  does  not  attach  until  freight  de- 

mandable,  404 
Lien  does  not  exist  until  voyage  begun, 

404 

Lien  limited  to  a  proper  compensation, 
400 

Lien  not  assignable,  420 

Lien  of  last  connecting  carrier,  405 

Lien  on  cars,  402 

Loss  by  deviation,  425 

Loss  of  lien,  411 

Carriers  by  water,  413 
Claiming  right  to  retain  goods  on  im- 
proper grounds,  414 
Delivery  secured  by  fraud,  412 
Delivery  to  owner  or  consignee,  411 
Delivery  under  mistake    as    to  con- 
signee's solvency,  413 
Deposit  in  warehouse,  413 
Doctrine  of  courts  of  admiralty,  413 
Forfeited  by  variance  from  designated 

route,  414 
Forfeiture,  411 

Inconsistency  of  special  contract  with 
lien  must  be  clearly  shown,  416 

Lien  lost  by  adoption  of  inconsistent 
remedy,  414 

No  lien  where  there  is  special  agree- 
ment, 415 

Partial  delivery,  412 

Special  agreement  that  there  shall  be 
no  lien,  415 

Taking  consignee's  note  for  freight 
charges,  414 

Tender  by  consignee,  414 

Waiver,  41 1 

Waiver  not  readily  presumed,  416 
What  amounts  to  delivery,  411 
Where  property  has  been  injured  in 
course  of  transportation,  415 

No  lien  against  owner  for  general  bal- 
ance due  from  consignee,  401 

Offer   of  notice  no  tender  of  charges, 
405 

Priority  over  other  claims  : 

Pledgee,  410 
Vendor,  410 
Priority  over  other  liens,  410 

Hypothecation,  411 
Right  of  stoppage  in  transitu,  410 
Superior  to  claim  of  general  creditor, 
410 

Warehouseman,  410 
Private  carriers,  402 

Property  in  carrier's  possession  as  such, 
402 
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LIENS,  cont'd. 

Carriers  of  goods,  cont'd. 

Property  not  the  property  of  consignor, 
403 

PropeTty  of  government,  403 
Rates  misquoted  by  mistake,  400 
Rights  on  partial  delivery,  405 
Salvage  duties,  399 

Second  carrier  receiving  with  notice  that 
through  freight  prepaid,  407 

Shipper  selecting  one  of  two  routes,  406 

Special  contract  that  carrier  shall  have 
lien  for  general  balance,  400 

Stipulation  creating  lien  strictly  con- 
strued, 400 

Stoppage  in  transitu,  402 

The  rule  generally,  399 

Transfer  company's  right  to  lien,  402 

Usage  creating  lien  for  general  balance, 
401 

What  carriers  are  entitled  to  lien,  402 
What  charges  the  lien  embraces,  399 
Whether  carrier  has  lien  for  general  bal- 
ance due,  400 
Whether  private  carrier  entitled  to  lien, 
402 

Carriers  of  live  stock  : 

Liability  of  carrier  where  shipment  con- 
sists of  live  stock,  420 
Cemeteries,  796 
Charge,  888 
Charging  lien,  891 
Chattel  mortgages  : 

Priority,  997 

LIMITATION  OF  ACTIONS: 

Case,  750 

Certificates  of  deposit,  804 

Necessity  of  demand,  804 

Statute  of  limitations  runs  from  date  of 

certificate,  804 
Statute  of  limitations  runs  from  demand, 

804 

Chattel  mortgages,  1021 

Right  to  redeem,  1003 
Checks : 

Certified  checks,  1055 

lilVi:  STOCK  (see  also  Carriers  of  Live 

Stock) : 
Definition,  428 

LODGINGS  : 

Burglary,  53 

LOST  PAPERS: 
Certificates  of  deposit  : 

Right  of  bank  to  require  indemnity  when 
certificate  is  lost,  808 
Checks,  1078 

Duplicate  check,  1078 
Indemnity  of  drawer,  1078 
Notice  of  loss,  10/0 

Whether  drawer  can  be  compelled  to  re- 
new check,  1078 

LUMBER 

Chattel  mortgages,  961 
>l  VCHINER1 

Chattel  mortgages,  959 
M  All 

Checks,  1043,  1044,  1050 
MAIL  CARRIER  : 

Carrying  weapons,  740,  744 
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MAINTENANCE, see  Champerty  and  Main- 
tenance. 

>l  ULTCIOUS  PROSECUTION  : 
Character  in  evidence,  857,  860,  866 
Trait  involved,  857 

MALPRACTICE  : 

Character  in  evidence,  861 

MANDAMUS  : 

Carriers  of  goods,  162 

To  compel  railroad  to  receive  and  carry 

freight,  162 
Usual  remedy,  162 

MANUFACTURE : 
Chattel  mortgages  : 

Articles  in  process  of  manufacture,  978 

MARINE  INSURANCE: 

Capture,  143 
Cargo,  148,  149 

MARINERS: 

Carriers  of  goods,  336 

MARK : 

Checks,  1037 

MARKET  VALUE : 
Carriers  of  goods  : 

Agreed  valuation,  see  infra,  LIMITATION 

of  Liability. 
Animals  escaping  en  route,  374 
Circumstances  rendering  value  at  place 

of  shipment  the  stancfard,  374 
Extent  of  loss  question  for  jury,  376 
Hearsay  statements  as  to  value,  376 
How  market  value  is  estimated,  374 
Loss  of  weight  in  cattle,  376 
Market  quotations,  375 
Market  value  at  time  and  place  of  deliv- 
ery, 373 

Necessity  of  some  proof  of  value,  377 
No  market  at  place  of  destination,  375 
Opinion  of  witnesses  as  to  extent  of  in- 
juries, 376 
Opinions  as  to  market  value,  376 
Real  value,  377 

Testimony  of  shipper  as  to  market  value, 

375 

Testimony  of  witness  as  to  value  not  es- 
sential, 376 

Valuation  named  by  shipper,  377 

Value  at  nearest  market,  375 

Value  need  not  be  stated  by  witnesses,  377 

What    testimony   admissible    to  show 
market  value,  375 

When  market  value  at  place  of  shipment 
the  standard,  374 

Where  by  contract  value  at  place  of  ship- 
ment controls,  374 
Measure  of  damages  : 

Account  of  sales,  378 

Written  statements  of  third  party,  378 

MARRIED  WOMEN  : 

Business,  75 
Charge,  887 

MASONS  : 

Charities  and  trusts  for  charitable  uses,  896 

MASSES  : 

Charities  and  trusts  for  charitable  uses,  927 
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MASTER  AND  SERVANT  (see  also  Car- 
riers of  Passengers) : 
Burglary,  47 

Occupation  by  servant,  53 
Pretended  collusion  of  servant,  51 
Business,  72 

Champerty  and  maintenance,  821 
Character  in  evidence,  862 

MASTER  OF  VESSEL: 
Captain,  142 

MATERIALS  : 

Building  restrictions  and  restrictive  agree- 
ments, 87 

MEANS  : 

By  means,  85 

MEASURE  OF  DAMAGES  (see  also  Car- 
riers of  Goods  ;  Carriers  of  Passen- 
gers) : 

Chattel  mortgages,  998,  1000 
Checks  : 

Liability  of  bank  to  depositor  for  wrong- 
ful dishonor,  1060 
Wrongful  dishonor,  1066 

MEETING :  (see  also  Quorum): 
Casting  vote,  762 

MEMORANDA  CHECKS,  see  Checks. 

MILITARY  LAW: 
Carriers  of  goods  : 

Road  under  military  control,  165 

MISDELIVERY,  see  Carriers  of  Goods. 

MISSIONS  : 

Charities  and  trusts  for  charitable  uses,  926 

MISTAKE  : 

Carriers  of  goods  : 

Statutory  penalties  for  refusal  to  deliver, 

229 

Carriers  of  passengers,  570 

Passenger  getting  on  wrong  train  by  mis- 
take, 569 
Chattel  mortgages  : 

Bill  of  sale  as  mortgage,  953 
Checks  : 

Certification,  1055 

Liability  of  bank  where  dishonor  is  due 

to  mistake,  1060 
Payment,  1059 

MOBS  : 

Carriers  of  goods,  235,  252 

MONEY : 

Bullion,  19 

Carriers  of  goods  : 

Delivery  of  money,  197 
Delivery  of  money  to  bank,  217 

Cash,  757 

MONUMENTS  : 

Charities  and  trusts  for  charitable  uses,  933 

MORAL  CERTAINTY,  799 

MORAL  CHARACTER,  see  Character  in 
Evidence. 

MORTALITY  TABLES  : 

Carriers  of  passengers,  719 
Catching  bargain,  767 
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MORTGAGEE : 

Champerty  and  maintenance,  820 

MORTGAGES  (see  also  Chattel  Mort- 
gages) : 
Car-trust  lease,  747 
Catching  bargain,  765 
Cemeteries,  795 
Charge,  887,  883 

MORTMAIN  : 

Charities  and  trusts  for  charitable  uses, 
917,  919 

MILES : 

Cattle,  771 

MUNICIPAL  CORPORATIONS  (see  also 
Carrying  Weapons)  : 
Cemeteries  : 

Delegation  of   power  by  legislature  to 

municipal  corporation,  792,  794 
Regulations,  792 
Charities  and  trusts  for  charitable  uses,  922 

MURDER  (see  also  Homicide)  : 
Carriers  of  passengers  : 

Liability  of  carrier,  554 

NAME  : 

Carriers  of  goods  : 

Misdelivery  where  there  are  two  persons 
of  same  name,  212 
Change  of  name,  848 

NA  TIONAL  BANKS,  see  Checks. 

NA  VJGABLE  WA  TERS,  see  Canals. 

NA  VIGA  TION,  see  Canals. 

NEAR  : 

By,  82 

NEAT  CATTLE : 
Cattle,  771 

NEGLIGENCE  (see  also  Carriers  of  Goods  ; 
Carriers  of  Live  Stock  ;  Carriers  of 
Passengers;  Checks;  Proximate  Cause): 

Canals,  121 

Careless,  148 

Carelessness,  148 

Character  in  evidence,  862 

Charities  and  trusts  for  charitable  uses,  923 

NEGOTIABLE INSTR UMENTS,  see  Cer- 
tificates of  Deposit  ;  Checks. 

PTEIGHBORHOOD  : 

Character  in  evidence,  882,  884 

NIGHT  (see  also  Burglary)  : 
Burglary,  83 

NOTICE  (see  also  Carriers  of  Goods)  : 
By-laws  : 

Members  chargeable  with  notice,  100 

Officers,  102 

Strangers,  102 
Carriers  of  goods  : 

Notice  to  consignee,  191 
Chattel  mortgages  : 

Bona  fi<le  purchasers,  1014 

Notice  of  sale,  1004 

NOTICE  OF  DISHONOR,  see  Checks. 

NOTIFY  : 

Carriers  of  goods,  205 

5  C.  of  L. — 76.  1 


NUISANCES  : 
Building  restrictions  and  restrictive  agreements: 
Forbidding  nuisances,  8 

Establishment  of  national  school,  8 
In  general,  8 

Prohibition  of  offensive  business,  8 
Canals,  120 
Cemeteries,  791 

Cemetery  as  a  nuisance,  791 

Curtilage,  793 

Delegation  of  power,  794 

Delegation  of  power  to  municipality,  793 

Disinterment,  793 

Dwelling-house,  793 

Lot-owner  holds  subject  to  contingency, 
791 

May  be  declared  a  nuisance,  791 
Municipal  regulations,  792 
Not  per  se  a  nuisance,  791 
Removal,  793 
State  regulations,  792 
When  equity  will  grant  relief,  791 
When  legislature  may  delegate  its  power, 
795 

OBSCENITY  : 

Carriers  of  passengers,  557 

OBSTRUCTIONS  : 
Carriers  of  passengers  : 

Prevention  and  removal,  522 

OCCUPANCY : 
Burglary,  53 

Absence  of  occupant,  animo  revertendi,  53 
Fact  of  occupancy  at  night  determines 

character  of  house,  53* 
House  into  which  owner  intends  to  move, 

53 

Necessity  of  occupancy,  53 
Occasional  occupancy,  53 
Occupation  by  servant,  53 

OCCUPATION  : 

Business,  72,  78 

OFFICE  : 
Burglary,  56 

OFFICERS   AND  AGENTS  OF  CORPO- 
RATIONS : 
By-laws,  89 

Sureties,  IOI 
Tenure,  102 
Charities  and  trusts  for  charitable  uses,  923 

OMNIBUS  LINE,  see  Carriers  of  Passen- 
gers. 

ON  : 
By,  82 

ON  CALL,  107 

Bills  of  exchange  and  promissory  notes, 
107 

ONUS  PRO  BAND  I,  see  Burden  of  Proof. 

OPTIONS  : 

Buyers'  option,  82 

OKI>l\'.\NCFS(sec  also  Carrying  Weapons}  : 
By-law  distinguished  from,  87 

ORIGINAL,  1031 

<  >RPH  \\S 

Charities  and  trusts  for  charitable  uses,  931 
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OTHER : 

Other  buildings,  54 

OUT  : 

Out  and  out,  760 

OUTFITS,  148 

OUTHOUSES  : 

Burglary.  52,  55 

OWNERS  : 

Owner's  risk,  313 

PAROL  EVIDENCE  : 
Carriers  of  goods  : 

Limitation  of  liability,  297 
Oral  evidence  inadmissible  to  contradict 
or  vary  written  contract  of  shipment, 

297 

To  show  agreement  to  ship  on  a  certain 
day,  250 

To  show  that  rate  which  carrier  pre- 
tended to  grant  as  a  reduced  rate  was 
the  regular  rate,  299 

When  written  contract  does  not  embrace 
entire  agreement,  297 

Where  oral  agreement  is  substituted  for 
written  one,  298 
Carriers  of  passengers  : 

Tickets,  639 
Chattel  mortgages,  954 

Affidavit,  974 

Consideration,  966,  968 

Description,  994 

Future  advances,  968 

To  show  that  bill  of  sale  is  mortgage, 
95i.  952 
Checks  . 

Representative  character,  1037 
Child — children,  1099 

PARTNERSHIP  (see  also  Car-trust  Asso- 
ciations) : 
Chattel  mortgages  : 

Partnership  as  mortgagee,  956 
Place  of  record,  1010 

PASSENGERS,  see  Carriers  of  Passen- 
gers. 

PA  YEE,  see  Checks. 

PAYMENT  (see  also  Checks): 
Bullion,  19 
Burden  of  proof,  27 
Carriers  of  goods : 

C.  O.  D.,  225 
Chattel  mortgages,  1001 
Part  payment,  1020 
Payment  into  court,  1020 
Payment  by  bill,  85 
PERJURY : 

Character  in  evidence  : 
Trait  involved,  857 
PERPETUITIES  : 

Charities  and  trusts  for  charitable  uses,  896, 
902 

A  devise  to  one  charity  to  take  effect  in 
derogation  of  another  charity,  904 

Definition  of  perpetuity,  902 

Gift  conditioned  upon  future  uncertain 
event,  903 

Gift  to  take  effect  on  future  event,  903 

In  what  sense  charitable  trusts  within 
rule,  902 
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PERPETUITIES,  cont'd. 
Charities  and  trusts,  etc.,  cont'd. 

Not  within  constitutional  or  statutory 

regulations  as  to  perpetuities,  902 
Not  within  the  rule  against  perpetuities, 
902 

Property  given  to  charity  on  remote  con- 
tingency after  prior  gift,  904 
Remote  limitation  after  preceding  gift  to 

charity,  904 
Rule  against  perpetuities,  902 
Trusts  for  accumulation,  904 
PERSONS  : 

About  the  person,  731 

PHYSICIANS  AND  SURGEONS  : 
Carriers  of  passengers : 

Duty  of  carrier   to   employ  competent 

medical  officer,  534 

PISTOLi  : 

Carrying  weapons,  737 

PLACE  OP  BURIAL,  70 

PLACE  OP  BUSINESS  : 

Burglary,  57 

PLEADING  : 
Certainty,  799 

PLEDGE,  see  Chattel  Mortgages. 

POLICE  : 

Carrying  weapons,  740 

POLICE    POWER   (see    also  Carrying 
Weapons)  : 
Carriers  of  goods  : 

Seizure  of  goods  under  police  regula- 
tions, 241 

Statutory  penalties  for  refusing  to  de- 
liver, 227 
Carriers  of  live  stock  : 

Statute  prohibiting  the  transportation  of 
diseased  cattle,  464 

POLKA,  146 

POOR,   see    Charities    and  Trusts  for 
Charitable  Uses. 

POOR  AND  POOR  LAWS  : 

Champerty  and  maintenance,  821 
POSSESSION  OF  STOLEN  GOODS  : 

Character  in  evidence,  869 
POSTAL  ORDER  : 

Cash,  760 

POST-OBIT,  see  Catching  Bargain. 
PREGNANT  WITH  CHILD,  1084 
PRESCRIPTION  : 
Canals,  112 

Right  to  the  water,  113 
PRESENTMENTS,  see  Checks. 
PRESUMPTIONS  (see    also    Burden  of 
Proof)  : 
Burden  of  proof : 

Prima  facie  case,  40 
Oharacter  in  evidence,  852 

Character  of  deceased  in  homicide,  853 
Chastity,  853 

Defendant  in  criminal  prosecution,  854 
Defendant  only  can  put  his  character  in 

issue,  854 

Good    character   is   presumed    in  civil 
actions,  852 
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PRESUMPTIONS,  cont'd. 
Character  in  evidence,  cont'd. 

Prosecutrix  in  rape  or  seduction,  S53 
To  rebut  presumption  from  possession  of 

stolen  goods,  869 
Witnesses,  854 

PRIVATE  CHARITIES,  895 

PRIVITY  : 
Checks  : 

Between  bank  and  holder,  1061 

PRIZE  : 

Capture,  143,  144 

PRIZE  EXHIBITION: 

Carriers  of  goods,  398 

PROFANITY  : 

Carriers  of  passengers,  557 

PROFITS  : 

Capital,  134 

Carriers  of  goods,  396 

Chattel  mortgages,  999,  1004 

PROJECTIONS  : 

Building  restrictions  and  restrictive  agree- 
ments, 7 

PROOF,  see  Burden  of  Proof. 

PROPERTY,  see  Chattels. 

PROPER  VICE: 

Carriers  of  live  stock,  443 
PROXIMATE  CAUSE : 

Carriers  of  goods  : 

Act  of  God,  235 

Failure  to  furnish  shipper  with  proper 

facilities,  177 
Loss  of  goods  from  refusal  to  carry,  160 
Negligence  of  carrier,  366 
Carriers  of  live  stock  : 

Contributory  negligence  of  shipper,  468 
Vice  of  animals  as  proximate  cause  of 
loss,  444 
Carriers  of  passengers  : 

Contributory  negligence,  646 
PUBLIC  CHARITIES,  see  Charities  and 

Trusts  for  Charitable  Uses. 
PUBLIC  LANDS: 

Canals,  117 
PUBLIC  OFFICE  Its  : 
Carrying  weapons,  738 

Carrying  weapon  outside  of  jurisdiction, 
739 

Definitions,  738 
Examples,  738,  740 

Exemption  applies  only  while  in  active 

discharge  of  duty,  739 
Expiration  of  term,  739 
Marshal,  730,  739 

Officers  must  be  properly  appointed,  738 

Penitentiary  guards,  740 

Policeman,  740 

Sheriffs,  730,  739 

United  States  mail  carrier,  740 
Chattel  mortgages  : 

Action  against   officer   interfering  with 
possession  of  propety,  1000 
PUBLIC  I'OIJCV 

Building  restrictions  and  restrictive  agree- 
ments, 6 
By-laws 

By-laws  must  not  contravene,  91 
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EX,  Reasonableness. 

PUBLIC  ROAD: 

By-road,  104 

PURELY  PUBLIC  CHARITY,  916 

QUESTIONS  OF  LAW  AND  FACT: 
Burglary  : 

Intent,  66 

Night,  58 

Time,  58 
By-laws  ; 

Validity,  91 
Carriers  ot  goods  ; 

Measure  of  damages,  376,  377 

Negligence,  368 

Notice   of   special   purpose   for  which 

goods  were  sent,  394 
Reasonable  time,  247,  324 
Reasonable  time  of  delivery,  217 
What  constitutes  delivery,  182 
Whether  delivery  of  part  of  goods  con- 
stitutes delivery  of  whole,  193 

Carriers  of  live  stock  : 

Cause  of  loss  or  injury,  468,  469 

Carriers  of  passengers,  483 

Character  in  evidence  : 

Weight  of  evidence  as  to  character,  868 

QUORUM : 
By-law,  89 

Majority,  89 

What  constitutes,  89 

QUOTIENT  VERDICT,  846 

RAILROADS  (see  also  Carriers  of  Goods  ; 
Carriers  of  Live  Stock  ;  Carriers  of 
Passengers  ;  Car-trust  Associations)  : 
Business,  76 
Car,  144 

Chattel  mortgages  : 

Rolling  stock,  975 
RAILS  : 

Carriers  of  passengers,  521,  522 
RAISED  CHECKS,  1075 
RAPE  : 

Carnal  knowledge,  150 
Carriers  of  passengers,  556 
Character  in  evidence,  859 

Character  of  prosecutrix,  871 
Lewd  conduct  of  accused,  878 
Presumption  as  to  character  of  prosecu- 
trix, 853 
Prosecutrix  in  rape,  879 
Child  — children,  1083 

REAL  COVENANTS,  see  Building  Rk- 
strictions  and  Restrictive  Agree- 
ments. 

REAL  PROPERTY  (see  also  Bun  ding 
Restrictions  and  Restrictive  Agree- 
ments ;  Catching  Bargain ;  Cemete- 
ries ;  Champerty  and  Maintenance; 
Charities  and  Trusts  for  Charitable 
Uses)  : 
Chattels  real,  1023 

REASON WWW  DOUBT : 

Burden  of  proof,  34 

Chain  of  circumstances,  812 

Character  in  evidence  : 

Reasonable  doubt  raised  by  evidence  of 
character,  867 

REASONABLENESS,  see  By-laws. 
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REASONABLE  TIME  (see  also  Carriers 

of  Passengers) : 
Carriers  of  goods,  217 

Duty  of  carrier  to  carry  and  deliver  within 
a  reasonable  time,  244 

Carrier  bound  to  carry  only  within  a 

reasonable  time,  245 
Question  for  jury,  247 
What  is  reasonable  time,  246 
Question  for  jury,  324 
Reasonable  time  in  which  consignee  must 

call  for  and  remove  his  goods,  270 
Consignee's   distance   from  receiving 

depot,  273 
Consignee's  duty  to  unload,  274 
Consignee's   excuse    for   not  taking 

goods,  274 
Consignee's  refusal  to  receive  goods, 

273 

Consignee  wrongfully   informed  that 

goods  have  not  arrived,  275 
Delivery  prevented  by  carrier's  act,  275 
Effect  of  carrier's  refusal  to  deliver,  275 
Effect  of  consignee's  request  that  goods 

be  stored  until  called  for,  272 
Goods  stored  over-night  at  consignee's 

request,  273 
Goods  unloaded  directly  from  cars,  274 
Instances  of  what  court  has  held  to  be 

reasonable  time,  271 
Liability  as  warehouseman  and  com- 
mon carrier,  270 
Notice  to  consignee,  276 
Notice  to  consignor,  280 
Offer  of  carrier  to  deliver  goods  and 

refusal  to  accept  by  consignee,  273 
Question  for  jury,  270 
Reasonable    time    begins   only  after 
notice  or  knowledge  by  consignee  of 
arrival  of  goods,  272 
Reasonable  time  defined,  270 
Reasonable  time  does  not  begin  to  run 

until  goods  are  unloaded,  274 
What  is  not  a  reasonable  time,  271 
Carriers  of  passengers,  596,  597 
Chattel  mortgages,  1002 
Recording,  1009 
Redemption,  1003 
Check  : 

Presentment,  1041 
Definition,  270 

TtECEIPTS  (see  also  Bill  of  Lading  ;  Cer- 
tificates of  Deposit)  : 
Carriers  of  goods,  190 
Agent's  authority,  353 
Carrier's  right  to  demand  receipt  upon  de- 
livery, 231 
In  general,  231 
Inspection  by  consignee,  231 
Production  of  bill  of  lading,  231 
Refusal    to    deliver    until    receipt  is 
granted,  231 
Receipts  varying  from  bill  of  lading,  300 
Shipper's  receipt  admitting  goodcondition 
of  cattle — effect  as  estoppel,  460 

RECEIVERS  : 

Car-trust  lease,  748 
Chattel  mortgages,  1019 
When  appointed,  998 


RECORD : 

Chattel  mortgages,  1013 

RECORDING  ACTS  : 
Chattel  mortgages  : 

Acknowledgment,  972 

Agreement  to  withhold  mortgage  from 

record,  1017 
As  between  the  original  parties,  1009 
Bona  fide  purchasers,  1014 
Creditors  of  the  mortgagor,  1016 
Date,  1009 

General  creditor,  1016 
Index,  1009 

Mistakes   and   omissions   of  recording 

officer,  1008 
Necessity  of  recording,  1008 
Notice,  1008 

Period  for  recording,  1009 
Place  of  record,  1010 

County  of  mortgagor's  residence,  1010 

County  where  property  located,  1010 

Lex  situs,  1011 

Partnership,  1010 

Removal   of   the   property   from  the 

county, 1010 
Removal  to  another  town,  1010 
Residence,  1012 

Rules  applicable  to  real  estate  obtain 
in  some  states,  1010 

When  property  removed,  1010 

"Where  the  property  is,"  1010 
Purpose  of  such  requirements,  1008 
Reasonable  time  for  recording,  1009 
Recorder  as  agent  to  accept  and  deliver, 

971 

Renewal,  1012 

Chattels  real,  1012 

Examples,  1012,  1013 

Failure  to  refile,  1012 

Necessity,  1012 
Scope  of  the  recording  acts,  1009 
Time  of  recording,  1009 
Valid    against    third     person  without 

recording,  1008 
What   creditors   entitled   to   benefit  of 

recording  acts,  1016 
When  deemed  filed  and  recorded,  1013 

Certificate  of  record,  1013 

In  general,  1013 

Possessions  taken  by  mortgagee,  1013 
When  filed,  1013 
When  recorded,  1013 

RECOUPMENT  : 

Burden  of  proof,  26 

REDEMPTION  (see  also  Chattel  Mort- 
gages) : 
Charge,  887 

RELATIONS  : 

Charities  and  trusts  for  charitable  uses,  932 

RELIGIOUS  FREEDOM  : 

Capacity,  133 


RELIGIOUS  LIBERTY  : 
By-laws,  92 
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RELIGIOUS  SOCIETIES  : 

Charities  and  trusts  for  charitable  uses,  896, 
918,  919 
Poor  of  the  church,  931 
Whether  the  maintenance  and  advancement 
of  religion  are  deemed  to  be  charitable 
uses,  925 

Bequests  for  masses  failing  for  lack  of 

beneficiary,  928 
Bequests  for  masses  invalid  as  gift  or 

trust,  928 

Bequest  to  specific  persons  for  masses 
valid,  928 

Circulation  of  religious  literature,  926 
Erection  and  maintenance  of  churches, 
926 

General  religious  purposes,  927 
In  general,  925 

Maintenance  of  preaching,  926 
Property  rights  upon  church  schism, 
925 

Repair  of  churches,  925 

Saying  of  masses  for  the  souls  of  the 

dead,  927 
Spread  of  gospel,  927 
Sunday-school,  926 
Superstitious  use,  927 
Support  of  clergy,  927 
Support  of  denominations  and  organi- 
zations, 926 
Property  rights  upon  schism,  925 

REMAINDERMAN,  see   Catching  Bar- 
gain. 

RENT  : 

Certain  rent,  798 

REPEAT;  : 

By-laws,  90 

REPLEVIN  : 

Carriers  of  goods,  419 
Chattel  mortgages  : 

By  mortgagor  against  mortgagee,  998 
Mortgagee  may  enforce  his  right  to  pos- 
session after  default,  1001 

REPUTATION  : 

Character  in  evidence,  852,  875 

RESCIND  : 

Cancel,  129 

RESCUE  : 
Burglary  : 

Intent  to  rescue  goods  from  excise  offi- 
cer, 60 

REN  GEST.E 

Burglary,  65 

Carriers  of  passengers,  639 

Admissions,  640 
Appearance  of  passenger,  639 
Assault  by  employee,  644 
Complaints  on  the  morning  after  injury, 
640 

Declarations  and  conduct  of  third  per- 
sons, 643 

Declarations  as  to  cause  of  injury,  640 
Declarations  as  to  circumstances  of  acci- 
dent, 644 

Declarations  before  the  transaction,  643 
Declarations  explanatory  of  accident,  641 
Declarations  made  by  one  not  connected 
with  transaction,  643 
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RES  GEST.E,  cont'd. 
Carriers  of  passengers,  cont'd. 

Declaration  must  be   a  statement  of  a 
fact,  643 

Declarations  must  be  made  before  trans- 
action a  completed  fact,  642 
Declarations  of  employees,  641 
Declarations  of  passengers,  639 
Dying  declarations,  640 
Exclamations  by  bystanders,  644 
Exclamations  by  passengers,  644 
Feigned  complaint,  640  | 
General  statement  to  attending  physician, 
640 

In  general,  639 

Injuries  to  other  passengers,  644 
Proof  of  physical  condition,  639 
Reports  to  superior  officers,  643 
Time  of  complaint,  640 
Time  of  declaration,  642 

RESIDENCE  : 

Chattel  mortgages,  1012 

RESOLUTION  : 

By-law  distinguished  from,  88 

RESTRAINT  OP  TRADE  : 

By-law,  92 

RESTRICTIONS,   see    Building  Restric- 
•  tions  and  Restrictive  Agreements. 

REVENUE  LAWS: 
Carriers  of  goods  : 

Lien  for  customs  duties,  399 

REVERSIONER,  see  Catching  Bargain. 
REVERTER : 

Cemeteries,  797 

RIGHT  OF  ACTION,  777 
RIOTS : 

Carriers  of  goods,  235 

RIPARIAN  RIGHTS,  see  Canals. 
RISKS  : 

Owner's  risk,  313 
ROADBEDS  : 

Carriers  of  passengers,  521 

ROLLING  STOCK  (see  also  Car-Trust  As- 
sociations) : 
Carriers  of  passengers,  523 

RULES : 

By-laws  and  rules  distinguished  from  reg- 
ulations, 87 

RUMOR 

Character  in  evidence,  879,  882 

SALES  (see  also  Bill  of  Sale  ;  Chattel 
Mortgages)  : 
Cargo,  148 
Carriers  of  goods  : 

Carrier  cannot  convey  title  by  sale,  350 
Perishable  goods,  253 
Catching  bargain,  765 
Chattel  mortgages  : 
Enforcement  of  the  mortgage  lien,  1004 
Adequacy  of  price,  1006 
Attorneys'  fees,  1007 
Damages,  1006 
Excessive  sales,  1007 
Expenses,  1007 
Notice  of  sale,  1004 
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SALES,  cont'd. 

Chattel  mortgages,  cont'd. 
Enforcement  of  the  mortgage  lion,  cont'd. 
Private  sale,  1005 
Surplus,  1006 
Conditional  sales  distinguished  from  chat- 
tel mortgages,  950 
Separation  of  chattels,  962 

SALVAGE : 
Carriers  of  goods  • 

Lien,  399 

SCALPERS : 

Carriers  of  passengers  : 

Whether  riding  on  ticket  purchased  of 
scalper  constitutes  one  a  passenger,  490 

SCHEDULES  : 

Chattel  mortgages,  959 

SCHISM  : 

Charities  and  trusts  for  charitable  uses,  925 

SCHOLARSHIPS: 

Charities  and  trusts  for  charitable  uses,  930 

SCHOOLS  : 

Building  restrictions  and  restrictive  agree- 
ments, 8 

SCOTCH  LAW  : 

Caption,  143 

SEAL  : 

Chattel  mortgages,  954 

SEAMEN  : 

Chattel  mortgages  : 

Seamen's  wages,  976 

SECRET  TRUSTS  : 

Charities  and  trusts  for  charitable  uses, 

912 

SEDUCTION  : 

Bundling,  19 
Care,  147 

Carnal  knowledge,  150 
Character  in  evidence,  865 

Character  of  father  and  family,  865 
Character  of  husband  not  in  issue,  865 
Character  of  prosecutrix,  871 
Character  of  the  woman  is  in  issue,  865 
In  civil  cases,  877 
In  criminal  prosecutions,  878 
Particular  acts  of  unchaste  conduct,  877 
Period  to  which  evidence  should  relate, 
860 

Presumption  as  to  character  of  prosecu- 
trix, 853 
Trait  involved,  857 

SEIZURE  : 

Capture  distinguished  from,  144 

SELF-DEFENSE  : 

Burden  of  proof,  34,  38 
Carriers  of  passengers  ; 

As  justification  for  an  assault  by  an  em- 
ployee upon  passengers,  546 
Carrying  weapons  : 

Right  of  persons  threatened  with  bodily 
harm  to  carry  weapons,  740 
Chance  medley,  846 

SEPARATE  PROPERTY  OF  MARRIED 
WOMEN : 
Business,  75 
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SEPULTURE,  see  Cemeteries. 
SERVANTS,  see  Carriers  of  Passengers. 

SET-OFF  : 

Burden  of  proof,  26 
Canals,  115 
Carriers  of  goods,  419 

SHEEP : 

Cattle,  772 

SHERIFFS  : 

Carrying  weapons,  738 

Chattel  mortgages,  action  against  for  inter- 
fering with  property,  1000 

SHIPS  AND  SHIPPING  (see  also  Canals  ; 
Carriers  of  Goods  ;  Carriers  of  Live 
Stock  ;  Carriers  of  Passengers)  : 
Cargo,  148 
Delivery,  182 

SHOP: 

Burglary,  57 

SIGNATURE: 
Checks,  1037 

Body  of  check,  1037 
Certification,  1053 
Forgery,  1054 
Mark,  1037 
Parol  evidence,  1037 
Pencil,  1037 
Signing  as  agent,  1037 
Signing  as  trustee,  1037 

SLAVERY : 

Charities  and  trusts  for  charitable  uses  : 

Abolition  of  slavery,  933 

SLED  : 

Carriage,  153 

SLEEPING-CAR  COMPANIES,  see  Car- 
riers of  Passengers. 

SOCIETIES    AND  CLUBS  (see  also  By- 
Laws)  : 
By-laws  : 

Construction,  103 
Charities  and  trusts  for  charitable  uses, 

896,  918,  919,  923 

SPECIAL  ASSESSMENTS  : 

Charge,  887 

SPECIAL  CASE,  750,  751 

STAGE-COACH  LINES,  see  Carriers  of 

Passengers. 

STAGES  : 

Carriage,  152 

STAMPS  : 

Cancellation,  130 

STATIONS  (see  also  Carriers  of  Goods)  : 
Burglary,  56 
Carriers  of  goods  : 
Flag  stations,  282 

Not  bound  to  have  depots  at  flag  sta- 
tions, 282 
Regular  station,  164,  183 
Carriers  of  passengers  : 

Contributory  negligence  of  passengers,  685 
Crossing  in  front  of  train  known  to  be 

approaching,  686 
Crossing  intermediate  track  in  passing 
between  station  and  train,  687 
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STATION'S,  cont'd. 

Carriers  of  passengers,  cont'd. 
Contributory  negligence,  etc.,  cont'd. 

Crossing  tracks  where  act  is  unneces- 
sary, 6S6 

Custom  of  crossing  track  acquiesced  in 

by  carrier,  686 
Existence   of   reasonable  justification 

for  crossing  tracks,  687 
General  rule,  685 

Occupying  platform  while  waiting  for 
train,  686 

Standing  between  tracks  in  anticipa- 
tion of  train,  686 

Usual  rule  as  to  crossing  tracks  does 
not  apply  to  passengers  going  to  and 
from  trains,  687 
Duty  of  carrier  to  stop  at  station,  566 

Acceptance  of  fare  to  particular  sta- 
tion, 569 

Act  of  God,  567 

Agents,  571 

Agreement  by  agent  to  stop  at  particu- 
lar station,  570 
Agreement  by  conductor,  569 
All  on  board,  571 

Constitutionality  of  act  requiring  stop- 
page at  county  seats,  569 
Contract  upon  ticket,  568 
County  seats,  569 
Crossing  of  other  roads,  588 
Duty  of  passenger  to  inform  himself, 
57o 

Duty  to  stop  at  point  of  destination, 
567 

Flag  stations,  568 

In  general,  565 

Mistake  of  passenger,  570 

Passenger  getting  in  wrong  train  by 
mistake,  569 

Refusal  to  stop  train  contrary  to  regu- 
lations, 568 

Representation  of  agents,  567 

Right  to  put  off  at  place  where  there  is 
no  station,  570 

Selling  ticket  for  certain  train,  566 

Slacking  speed,  567 

Statement  of  ticket  agent  as  to  stop- 
page of  train.  567 

Statutes  requiring  stoppage  at  county 
seats,  569 

Stoppage  according  to  regulations,  567 
Stopping  at  places  other  than  stations, 
57o 

Transference  to  other  road,  569 
Unscheduled  station,  568 
Warning  of  departure  of  train,  571 
Whether  taking  up  a  ticket  is  a  waiver 
of  right  not  to  stop  at  a  certain  sta- 
tion, 569 
Lights,  573 

Seasonable  time  for  ingress  and  egress  : 

Burden  of  proof,  579 
Delay  of  passengers,  579 
Duration  of  stoppage,  577 
In  general,  576 

Starting  train  after  expiration  of  rea- 
sonable time,  578 

Starting  train  while  passenger  is  board- 
ing or  alighting,  578 

Street  cars,  577,  579 

When  liability  ceases,  577 
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STATIONS,  cont'd. 
Carriers  of  passengers,  cont'd. 

Safe  means  of  ingress  and  egress,  572 

Duty  as  to  lights,  573 

Duty  of  carrier  to  furnish  safe  means 

of  ingress  and  egress,  572 
Duty  oi  conductor  of  dummy  engine, 

573 

Duty  to  back  or  forward  trains  to  plat- 
form, 575 

Duty  to  stop  alongside  of  platform, 
574 

Examples,  572 

Failure  of  passenger  to  demand  tha 
cars  be  backed  to  platform,  576 

Freight  train  carrying  passengers 
should  stop  its  caboose  near  plat- 
form, 575 

In  general,  572 

Injury  to  alighting  passenger  due  to 

backing  train,  574 
Liability  for  injuries  where  train  has 

not  stopped  alongside  of  platform, 

574 

Overshooting  station,  574 
Safest  appliances,  572 
Stoppage  at  platform,  574 
Sudden  jerks,  jolts,  and  jars,  573 
Whether  entering  station  constitutes  one 
a  passenger,  488 
Carrying  beyond  station,  584 
Contributory  negligence  in  alighting,  662, 
663 

Duty  of  carrier  to  announce  stations,  565 

Crossing  of  other  road,  566 
Duty  to  warn  passengers  not  to  alight, 
566 

In  general,  565 

Passenger  justified  in  concluding  that 
it  is  safe  to  alight  after  station  is  an- 
nounced and  train  stops,  565 

Stoppage  after  announcement  of  station, 
565 

Whether  invitation  a  question  for  jury, 
566 

STATUTE  OF  ELIZABETH,  895 

STATUTE     OF    LIMITATIONS,  see 
Limitation  of  Actions. 

STEAMBOAT   COMPANIES,    see  Car- 
riers of  Passengers. 

STEAMROA  TS,  see  Carriers  of  Goods. 

STEAMSHIP  COMPANIES,  see  Carriers 

of  Goods. 
STEPCHILDREN  : 

Child— children,  1098 

STOCK  (see  also  Carriers  of  Live  Stock  ; 
Cattle)  : 
Brokers  carrying  stock,  728 
Business  distinguished  from,  73 
Call,  107 
Cargo,  150 

Carriers  of  live  stock,  427 
Chattel  mortgages,  975 
Definition,  428 
Stock  on  hand  : 

Chattel  mortgage,  957 

STOCK  AND  STOCKHOLDERS,  see  By- 
Laws  ;  Capital. 
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STOCK  BROKERS  : 

Bull,  18 
Call,  107 

STOCK  EXCHANGE  : 

Bull.  18 

STOPPAGE  IN  TRANSITU  : 

Attachment  and  stoppage  in  transitu,  238 
Carriers  of  goods  : 

Bill  of  lading,  204 

Lien,  402 

STORE : 

Burglary,  56 

STOREHOUSES  : 

Burglary,  52,  56 

STREET  RAILWAYS  (see  also  Carriers 

of  Passengers)  : 
Business,  76 
Carriage  : 

Whether  street  car  is  carriage,  151 
Carriers  of  passengers  : 

Crossing  steam  railroads,  587 

Getting  on  and  off  cars,  577,  579 

Who  is  a  passenger,  499 
Street  car,  145 

STREETS  : 

Building  restrictions   and  restrictive  agree- 
ments : 
Distance  from  streets,  7 
Projections,  7 

STRIKES  : 

Carriers  of  goods,  169,  235,  236 

Strike  as  excuse  for  delay  in  delivery,  257 

Examples,  257,  258 
In  general,  257 

Mere  fact  of  dispute  being  no  defense, 

257 

Strikers  preventing  new  employees 
from  working,  258 

Where  operation  of  trains  impractica- 
ble, 257 

Whether  there  must  have  been  an  ac- 
tive interference  on  the  part  of  the 
strikers,  257 

SUBROGATION  : 

Carriers  of  goods,  422 

SUCCESSION  : 
Child — children  : 

Bastards,  1096 
Grandchildren,  1087 

SUITS  (see  also  Case),  751 
Case  synonymous  with,  752 

SUNDAY : 

Business,  74 
Carriers  of  goods  : 

Delivery  by  carrier,  217 

Sunday  law  as  excuse  for  carrier's  failure 
to  furnish  proper  facilities,  176 
Carriers  of  passengers,  689 

Defense  by  carrier,  689 

Limited  ticket  expiring  on  Sunday,  505 

Traveling  on  Sunday,  689 
Checks : 

Checks  dated  on  Sunday,  1032 
Falling  due  on  Sunday,  1032 
Post-dated  checks,  1032 
Presentment,  1042 
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SUPPORT : 

Promise  to  support  and  take  care  of  a  per* 

son, 147 

SURETYSHIP  : 

By-laws,  101 

Chattel  mortgages,  967 

Consideration,  965 

Mortgagee's  assumption  of  liability  as 

surety,  967 
Release  of  suretyship,  965 

SURPLUS  : 

Chattel  mortgages,  1006 

SWINDLING  : 

Cards,  147 

SWITCHES  : 

Carriers  of  passengers,  522 

TAXATION  : 

Business,  74 
Capital : 

Capital  stock  distinguished  from  shares 
of  stock,  140 
Charities  and  trusts  for  charitable  uses,  916 

TELEGRAPH : 

Checks,  1051 

TENDER  (see  also  Carriers  of  Goods)  : 
Carriers  of  goods  : 

Proof  of  tender  of  charges,  159 
Carriers  of  passengers : 

Whether  duty  of  carrier  is  reimposed  by 

tender,  598 
Whether  duty  to  carry  is  reimposed  upon 
carrier  by  tender  of  fare  after  stoppage 
of  train,  597 
Chattel  mortgages : 

Acceptance  of  tender,  1020 
After  foreclosure,  1020 
At  common  law,  1020 
Before  foreclosure,  1020 
Conversion  by  mortgagee,  1021 
Part  payment,  1020 
Payment  into  court,  1020 
Purchase  by  mortgagee,  1021 
Tender  by  purchaser,  1021 

THEATRES  : 

Business,  74 

THIEVES  : 

Carriers  of  goods,  336 

THREATS  AND   THREATENING  LET- 
TERS : 
Carrying  weapons  : 

Right  of  persons  threatened  with  bodily 
harm  to  carry  weapons,  740 

TICKETS  AND  FARES  : 
Carriers  of  passengers  : 

Acceptance  of  fare  by  conductor  or  agent, 
540 

Attempting  to  ride  on  a  freight  train  on  a 

ticket  marked  good  on  any  train,  515 
Attempting  to  use  invalid  ticket,  49S 
Detaching  coupon,  498 
Duty  to  conform  to  time-tables,  5S5 
Effect  of  acceptance  of  fare  for  riding  on 

freight  train,  514 
Ejection  of  passenger  on  invalid  ticket 

furnished  by  carrier's  agent,  602 
Ejection  of  passenger  who  has  slopped 

over,  602 
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TICKETS  AND  FARES,  cont'd. 
Carriers  of  passengers,  cont'd. 
Excursion  ticket,  585 

Failure  or  refusal  to  procure  ticket  or  pay 
fare,  594 

Amount  greater  than  company  author- 
ized to  charge,  595 
Carrier's  failure  to  furnish  seat,  596' 
Children,  595 

Extra  fare  when  paid  on  trains,  595 
Failure  to  comply  with  conductor's  de- 
*     mand,  596 
In  general,  594 

No  opportunity  afforded  passenger  to 
purchase  ticket,  595 

Payment  of  back  fare,  598 

Reasonable  time  a  question  of  fact,  597 

Right  of  carrier  to  eject,  594 

Train  stopped  in  order  to  expel  pas- 
senger, 597 

What  is  a  reasonable  opportunity  to 
furnish  ticket  a  question  of  fact,  596 

When  duty  to  carrier  is  not  reimposed 
by  tender,  597 

When  duty  to  carrier  is  reimposed  by 
tender,  597 

Where  ticket  office  open  until  time  of 
departure  of  train,  596 

Where  tickets  are  not  on  sale,  596 
Failure  to  have  ticket  stamped,  498 
False  imprisonment  on  the  ground  that 

passenger   was  attempting   to  evade 

payment  of  fare,  551 
Free  passengers,  621 
Freight  trains,  514,  515,  606 
Omission  of  agent  to  stamp  ticket,  604 
Parol  evidence  to  vary  ticket,  639 
Refusal  to  allow  conductors  to  detach 

coupons,  601 
Refusal  to  pay  fare,  496,  497 
Refusal  to  produce  ticket,  498 
Refusing  to  pay  extra  charges,  406 
Retaining  fare  after  expulsion,  601 
Stop-over,  602 

Whether  purchase  of  ticket  constitutes 

one  a  passenger,  490 
Whether  purchase  of  ticket  is  necessary 
to  constitute  one  a  passenger,  490,  491 
Charge,  889 
Drover's  pass,  621 
Who  is  a  passenger : 

Fraudulent  evasion  of  payment  of  fare, 
496 

One  who  has  purchased  a  ticket  and  is 

passing  from  the  office,  491 
Payment  of  fare  not  necessary,  495 
Payment  to  one  not  authorized  to  re- 
ceive, 495 
Prepayment  of  fare,  494,  495 
Refusal  to  pay  fare,  496 
Refusing  to  pay  extra  charges,  496 
Tender  of  United  States  notes,  495 
Train  not  stopping  at  station  named  in 

ticket,  494 
Valuable  consideration,  495 

TIDEWATER  : 

Canals,  115 

TIKS  : 

Carriers  of  passengers,  521 
TIME,  sec  Burglary. 

1 


TIME  TABLES: 
Carriers  of  passengers  : 

Obligation  to  conform  to  published  time- 
tables, 585 

TITLES,   see    Champerty    and  Mainte- 
nance. 

TOLLS  (see  also  Canals)  : 
Carriage,  152 

TOMBS  : 

Charities  and  trusts  for  charitable  uses, 
934 

TOOLS,  see  Burglary. 
TORTS  : 

Liability  of  carrier  for  torts  of  servants, 
54i 
TRADE : 

Building  restrictions  and  restrictive  agree- 
ments, 9 
Business,  73 

TRANSFER  COMPANY  : 
Carriers  of  goods  : 

Lien,  402 

TRAVELERS : 

Carrying  weapons,  744 

TREA  TIES,  see  Chinese  Exclusion  Acts. 

TREES  : 

Chattel  mortgages,  976 
Chattels,  1025 

TRESPASS  : 
Cemeteries,  794 

Damages,  794 
Injunction,  794 

Injury  to  or  removal  of  monuments,  795 
Chattel  mortgages  : 

By  mortgagor  against  mortgagee,  998 

TRESPASS  ON  THE  CASE: 
Case,  756 

TROVER  AND  CONVERSION  : 
Carriers  of  goods,  226,  231 

Carrying  to  wrong  point,  231,  232 
Consignee  entitled  to  demand  identical 

goods  shipped,  226 
Custom,  226 

Damages  capable  of  repair,  233 
Delay  in  delivery,  231 
Examples,  231,  233 

Exception  in  case  of  grain  consigned  to 

elevator,  226 
Failure  to  deliver  to  proper  party,  232 
In  general,  231 
Intention,  226 

Misrepresentation  by  shipper  as  to  value 
of  goods,  346 

Prepayment  of  charges,  233 

Refusal  to  deliver,  389 

Refusal  to  deliver  except  upon  reason- 
able conditions,  232 

Separation  impossible,  227 

When  exception  does  not  apply,  226 

When    freight    tendered    and  delivery 
refused,  419 

When  goods  are  admixed  the  owners  are 
tenants  in  common  of  the  mass,  227 

Wilful  conversion,  233 

Wrong  delivery,  231 

Wrongful  disposition,  233 
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TROVER  AND  CONVERSION,  cont'd. 
Chattel  mortgages,  996 

By  mortgagor  against  mortgagee,  998 
Subsequent  mortgagee,  1015 

TRUST  DEEDS,  see  Chattel  Mortgages. 

TKITSTS  AND  TRUSTEES  (see also  Chari- 
ties and  Trusts  for  Charitable  Uses): 
Checks : 

Signature,  1037 
Monuments,  790 

TUGS  : 

Canals,  118 

TURNPIKES : 

Carriage,  151 

ULTRA  VIRES: 

Canals,  127 

Carriers  of  passengers,  481 

UNCONSCIONABLE  AGREEMENT,  see 
Catching  Bargain. 

UNDUE  INFLUENCE: 

Captation,  142 

UNITED  STATES  (see  also  Chinese  Ex- 
clusion Acts)  : 
Carriers  of  Goods  : 

Lien  on  property  of  government,  403 
Champerty  and  maintenance : 

Prosecuting  claims  against  government, 
828 

UNITED  STATES  COURTS  : 
Carriers  of  goods  : 

Limitation  of  liability,  304 
Case,  752,  754 

USAGES  AND  CUSTOMS: 
By-laws,  91 
Carriers  of  goods : 

As  to  when  carrier's  liability  ends,  282 
Bill  of  lading,  209 

Carrier  setting  up  custom  of  well-man- 
aged railroads,  365 

Delivery  according  to  custom,  211 

Lien  for  general  balance,  401 

Mingling  grain  of  different  owners,  226 

Personal  delivery,  218 

Prepayment  of  charges,  166 

Usage  dispensing  with  notice  of  arrival 
of  goods,  279 
Carriers  of  live  stock,  441 
Carriers  of  passengers,  635 

Freight  trains,  540 

Place  to  receive  passengers,  654 

Riding  on  freight  trains,  606 
Cash,  757 
Checks : 

Checks  payable  at  a  future  day,  1032 
Delivery  by  carrier,"  462 

USES,  see  Charities  and  Trusts  for  Char- 
itable Uses. 

USURY : 

Carries  with  it,  727 
Charge,  886 

VACATION  : 

Chambers,  814 

VALUE  (see  also  Market  Value)  : 
Cash  value,  759 
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VEHICLES  : 

Chattel  mortgages,  959 

VENDOR  AND  PURCHASER: 

Champerty  and  maintenance,  821 

VERDICT  : 

Chance  verdict,  846 
Quotient  verdict,  846 

VESTED  RIGHTS: 

By-laws,  96  » 

Benefit  societies,  97 
By-laws  must  not  impair,  96 
Contracts  with  reference  to  future  by- 
laws, 97 
Illustrations,  97 

Illustrations  of  by-laws  impairing  vested 

rights,  96 

VICE: 

Proper  vice,  443 

VOTE  : 

Casting  vote,  762 

WAGES  : 

Chattel  mortgages : 

Seamen's  wages,  976 

WAR  (see  also  Capture)  : 

Captured  and  abandoned  property,  144 

WAREHOUSE  : 
Burglary,  56 

WAREHOUSEMAN,    see    Carriers  of 

Goods. 

WAREHOUSE  RECEIPTS: 

Delivery,  182 

WARRANTY  : 

Champerty  and  maintenance,  821 

WATER  : 

As  to  carriers  by  water,  see  CARRIERS  OF 

Goods. 

WATER   AND    WATERCOURSES,  see 

Canals. 

WAY: 

By  way  of,  84 
Causeway,  761 

WEAPONS,  see  Carrying  Weapons  ;  Dan- 
gerous or  Deadly  Weapons. 

WEIGHTS  AND  MEASURES: 

Bushel,  71 

WIDOWS  : 

Charities  and  trusts  for  charitable  uses,  931 

WILLS  (see  also  Charities  and  Trusts  for 

Charitable  Uses)  : 
But,  79,  80 
Canceling,  128 

Character  in  evidence,  864 
In  case  of  death,  756 

Promise  to  support  and  take  care  of  a  oer- 

son,  147 

WITH: 

By,  83 
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WITNESSES  : 

Character  in  evidence,  857,  874 
Character  of  witness  at  time  of  trial  ad- 
missible, 861 
Character  of  witness  is  in  issue,  874 
Chastity,  859 

Chastity  of  male  witness,  859 
Drunkenness,  859 

Evidence  confined  to  truth  and  veracity, 

857 

General  moral  character,  858 

Good  character  presumed,  852 

Impeaching  one's  own  witness,  874 

Malicious  prosecution,  860 

Mere  conflict  of  evidence  is  not  an  attack 

on  character  of  witness,  854 
Particular  acts,  877 

Particular  traits  other  than  truth  and 
veracity,  859 
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WITNESSES,  cont'd. 
Character  in  evidence,  cont'd. 
Party  as  witness,  875 
Period  to  which  evidence  should  relate, 

860 
Rape,  859 
Seduction,  860 
Statutes,  858 
Truth  and  veracity,  857 
Unchastity  of  a  witness  cannot  be  shown 

as  to  credibility,  859 

WORKING  CONTRACTS,  see  Building 
Contracts. 

WRITING  : 

By-laws,  91 

By  writing,  84 

Certificate,  800 

Chattel  mortgages,  954 
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